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(2) Dearness Allowance.—With effect from 1st January 1947 the
employees should be paid dearness allowance on the following basis
subject to rise upward and downward from time to time :— .

(i) Employees receiving up to Rs. 100 per mensem as salary for
““regular time (not overbime)—Millowners® scale of the Textile workers
.in the city of Bombay or 60 per cent. of the amount representing the

earnings on regular time (not overtime) whichever is higher. :

(#%) Employees receiving in excess of Rs. 100 per mensem as salary

for regular time (ot overtime)—G60 per cent. of first Rs. 100 and 40 per
cent..on the balance of the amount on regular time (not overtime).

Tt should be:arranged in such a way that the figure of 60 per cent.

should be based on cost of living index figure 280 and that a change

-~

upward or downward will be met on the basis of 5 per cent. for every
rise or fall of 15 points from the basic figure (280). '

3) Gratujty.—Grz.xtuity should be paid to all employcés on the follow-

ing basis :— ,

(¢) (@) On the death or disability or old age of the employee while
in service-of the Company—One.month’s salary for cach year of

service. i .
(b) On retirement or resignation—One month’s salary for each year

of service.
(¢¢) On termination ol service by the Company :— »
" (a) After 10 years ol continuous service—One month’s salary for
each year of service with a minimum of 13 months’ wages.
(6) After 5 years but less than 10 years—12 months’ wages.
(c) Less than 5 years—6 months’ wages. ;
. For the purpose of calculating the gratuity should be based on the

monthly salary last drawn by the employees.

(4) Leave Rules—(7) Office Staf/— _ ;

(@) Privilege Leave—One month’s privilege leave with full pay
and dearncss allowance should Le granted for every eleven months
of service and such leave should be allowed to be accumulated up to
three months without prejudice to privilege leave a lready accrued
due. This demand of privilege leave should hé" calculated from
Ist January 1948. The employee when going on privilege leave
‘should be allowed- travelling allowance .amounting to one month’s
salaxy. If the employee retires of his own accord or is discharged
by the Company, an amount equivalent to the pay for the ‘leave
accrued to him (plus travelling allowance as detailed above) should
be paid to him in lieu of the privilege leave. e :

(b) Sick Leave~A minimum of fifteen days’ leave with pay and
dearness allowance in a year should be allowed. Such leaye can b
accumulated if it is not taken in the past. ’

“An cmployee who is absent due to sickness for five days or less
shouk! not be requived ta prodiice a medical certificate, An employee
should not he debarred from using. his " sick leave inmediately

2 - ¥
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after expiration of privilege leave, on submitting a medical certificate
in person or hy post.

- (¢) Casual Leave—Fifteen days’ casual leave with full pay and
dearness allowance in every year should be granted to each employee
who §hou]d be allowed to avail the maximum of 6 (six) consecutive
working' days’ leave at a time.

(t2) Workers.—Workers should be given leave as follows :—

(a) Privilege Leave—Tifteen days’ privilege leave with full pay
and dearness allowance should be granted for each year of service
and such leave should be allowed to be accumulated up to forty-five
days without prejudice to privilege leave already accrued due. This
demand of privilege leave should be calculated from lst January
1948. The worlkers when going on privilege leave should be allowed
travelling allowance amounting to one month’s salary. If the
employee retires of his own accord or is discharged by the Company
an amount equivalent to the pay for the leave accrued to him (plus
travelling allowance as detailed above) should be paid to him in licu
of privilege leave.

(b) Sick Leave.—A minimum of ten days with pay and dearness
‘allowance in a_year should be allowed. Such leave“can be accumu-
lated if it is not taken in the past.

A worker who is absent due to sickness for three days or less
should not be required to produce a -medical certificate. An
employee should not be débarred from using his sick leave imme-

~diately after expiration of privilege leave, on submitting a medical
certificate in person or by post.

(¢) Casual Leave.—Ten days’ casual leave with full pay and dearness
allowance in every year should be granted to each worker who should
be allowed to avail the maximum of three consecutive working days’
leave at a time. z ;

(5) Bank Holidays.—All: Bank Holidays with full pay and dearness
allowance should he given to all employees. ;

(6) Overtime.—Overtime, i.c., more than normal schedule hours put
in by the employees should be paid at double the rate of pay.

(7) Working hours.—Following should be the working hours for the
show room :i—

From 10 aXm. to 5-30 p.m. on Week days.

Trom 10 a.m. to 1-00 p.m. on Saturdays.

Peons to start work 15 minutes earlier.
(8) Recognition of the Union.—The Bombay Automobile Employees’

Union should be recognised with the following terms :i— e

(@) Union representatives should be allowed to collect subscription
or donations in the premises of the concern. *

(b) Union representative should be allowe

whenever necessary. : : Lo
(c) Union representative should be allowed to put in their notices. ;

and circulars on board in the premises of the concern. - - g
1 -1—64
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(d) Union representative should be allowed to discuss *and meet
members on the premises of the concern.
. (¢) Union representative should be allowed to contact members
in connection with matters affecting members of the concern.
(9) Retrenchment from service.—If retrenchment is inevitable and
justified it should be on the following terms :— g
(@) Juniormost in service to be retrenched firss.
(b) Retrenched employees should be given preference over others
<, in case of fresh recruitment at a later date, and they should be given
fifteen days’ intimation prior to joining duties.
(c) All the henefits and privileges in regard to the pending disputes
should be given to such employees as soon as the decisions are out.
(d) Compensation equivalent to six months’ salary with dearness
allowance should be paid to retrenched employees.

(10 Security of service.—(a) Liberal rules of service should be framed
with mutual agreément between the Union and the Company. No
amendments to such rules should be made without mutual agreement.
The Company should furnish a certified copy of its ““ Service Rules ”” to
each of its employees. G

(b) Dismissal or any disciplinary action should not be enforced directly
or indirectly on any employee for participating in or promoting legitimate
Union activities. ¢ '

(c) Dismissal or any disciplinary action whatsoever should not be
enforced against an employee without a proper charge sheet having -

" been framed and furnished to him. He should be given adequate oppor-
tunity for defence. In cases likely to result in dismissal the enquiry
should be held by the highest executive of the Company.

(11) Officiating Allowance—When an employee officiates for a week
or more for another employee drawing a higher salary he shall be paid
50 per cent. of the difference in salary for the period he actually officiates.

(12) General—Without prejudice to anything contained in these terms
nothing shall adversely affect or take away from an employee or a group
of employees any privileges or securities already vested in and enjoyed
by such employees.or group of employees. 2

2. The usual notices to parties to file their re i

- Claim and the Written Statel;nent were issued on ?z%i?]v)icsemfg ell?()tilgf 2
The General Secretary, Bombay Automobile Employees’ Union (herein:'
after called the Union) was called upon to file his Statement of Claim
on or before. 10th January 1949 and the Manager, the Bombay: Cycle
and Motor Agency Ltd. (hereinafter called the Company) was called
upon to file the Written Statement on or before the 20th -Januar
1949.  With a view to enable such of the workers as were not represent',)f
ed by the Bombay Automobile Employees’ Union to put forward their

- case, & notice requiring them to file a Statement of Claim on or before
the 101?11 January 1949, together with its translations in the regional
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lzz,nguz‘zges wasﬁcaused~ to be posted on the notice hoard of the Company.

The Gcnem_l Secretary of the Union iiled the Statement of Claim on

the 10th January 1949. On the 15th January 1949, Messrs. Payne

& Co., Attorneys for tie Company, made an’ application for extension °
of time for filing the Written Statoment up to the 27th Januaty 1949,

and extension was accordingly grunted. The Written Statement of

the Company was filed on the 27t January 1949, On the 2nd Rebraary

1949, notices were issued to the parties intimating to.them that the-
matter would be heard on the 8th.'ebruary 1949. .On the 5th February

1949 the parties filed & joint purshis seeking postponement of the hearing

to the 21st February 1949. The adjournment asked for was granted

and the matter was heard on the 21st, 22nd and 24th February 1949.

3. The Bombay Cycle and Motor Agency Litd., Bombay, which had
its beginning in the Bombay Cycle Agency formed in 1885, is one of the
carliest pioneers of the Motoring Industry in India and, certainly, the
oldest Motor agency in Bombay., The concern was registered as a public
limited Company. in 1949 unde: the Indian Companies Act. ~ The original
capital of the Company was Rs. 50,00,000 divided into 50,000 shares.
of Rs. 100 each of which the subsciibed and paid up capital was
- Rs. 28,49,200 divided into 28,492 shares of Rs. 160 cach. Owing to
. losses incurred by the Companyin about November 1924, the capital
of the Company had tobe reduced~from Rs. 28,49,200 to Rs. 5,69,840
by reducing the capital. in respect of each share from Rs. 100 to
Rs. 20 and by writing off the lost capital. Since then the capital of
the Company has been Rs. 5,69,840. Upto March 1943, the Company
had to borrow moneys for the purposesof its business and it was only
in 1943-44 that the Company was able to pay oft the debt by selling
of the immoveable property of the Company at Sandhurst Bridge. In

1937, the workshop of the Company at Tardeo was given to one |

Mr. Narielwalla to run and it was run by him till 1st Octolier 1944 when
the Company took it over from him. During the ten years up to 1947,
the Company declared a dividend of annas 12 per share (3:75 per cent.)
during three years (1937, 1938 .and 1941), Rupee one per share (5 per
cent.) during three years (1942, 1945 and 1946) and Rupee one annas
eight per share (7-5 per cent.) during two years (1943 and 1944).
The Company had not declared any dividend during 1939 and 1940.
In. 1947, the ,Company, instead of declaring a dividend, issued bonus
shares at the rate of one share of Rs.-20 for three shares in the existing
capital held by the share holders. This would no doubt amount to
a dividend of 33 1/3 per cent. It has however to be remembered

that the Shareholders had, on account of the writing off the lost

capital, lost Rs. 80 per share in 1924. These bonus shares were given
by capitalising a sum of Rs. 1,90,000 out of the amount of
Rs. 3,61,662-15-11 standing to the credit of the Capital Reserve Fund.
The Capital Reserve Fund, as disclosed by the Balance-sheet for the year
ending 31st March 1948, stands at\Rs. 1,71,662-15-11. In the year
1946-47 the Company had made a profit of Rs. 1,53,563-7-3 (subject
" to taxation). In the year 1947-48, the Company made @ profit of
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Rs. 9,03,118-7-10. This clearly shows that the Company is in quite
a sound financial condition at present.

2w .
é‘; "4, In the course of the arguments Mr. Trivedi, who aPpeared for the
workers, stated that he would not press Demand Nos. 5, 8, 9, and 10
relating respectively to Bank Holidays, recognition of the Union, retren-
.chment and security of service.

5. Demand No. 1 : Increments in Salary.—The Demand of the Union
is that all employees in the office and the workshop should be given
increments from 1st January 1947 at the following rate :—

(4) 15 per cent. increment to those drawing a salary up to Rs. 100
per month. :

(#%) 10 per cent. increment to those drawing a salary above Rs. 100.
In respect of this demand the contention of the Company is'that t_;he
Company has been giving increments based on merit and good service
and that consequently the demand is not justified. The Union has at
Exhibits 18 and 19 filed statements giving the starting salary and the
increments given to the employeces. Those statements clearly show that
. what the Company states is correct. It is-no doubt true that at present
the Company has no regular system of increments, but that by itself
does not justify a demand for increment at the rate claimed. From
Exhibits 18 and 19 I find that the last increment was given on 1st January
1948. The Company stated that no increments were given there-
after as the dispute in respect of wages had started in the meantime. I
do not therefore think that the demand for an increment as claimed is

justified and I reject it.

As I have rejected the demand for increments at the rates claimed, the

- question retrospective effect from 1st January 1947 does not arise. I
may however mention that even in its letter dated the 9th June, 1948
(Ex. 35) the Union’s demand ‘was that the present scales of salaries be
systematised and that the demand for increments at the rates claimed
was for the first time put forward on 15th October 1948 under Ex. 38.

The Union further demands that scales of pay for the future be fixed.
Under this demand the Union wants the Tribunal to classify the several

“workers into different grades or catagories. Mr. Kolah, the learned
Counsel.for the Company, contended that the terms of reference would
not permit the Tribunal to entertain the demand for classification of
workers. There is much force in Mr. Kolah’s contention and I do not
think it is open to me to classify or reclassify the workers under different
grades or categories. The Central Pay Commission have at page 125
of their report; observed :—- : e

“The assignment of a particular worker to one category or
anothe_r must largely be a matter of opinion hased on standards
recognised in industry. It seems to us convenient if each important
industrial estgblislunont will constitute a Board, say of three of its
officers, to determine the class in which every worker in that esta- -
blishment is to be placed.” > . '
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I would, therefore, only recommend to the, Company that at the
time of giving-effect to the scales of salary that I am laying down the
Cp{npany should consider the question of classifying the workers under
different categories by adopting the method suggested by the Central
Pay Commission. I would also recommend that in that work the .
Company should have a representative of the workers associated with
the officer or officers appointed for that purpose in a purely advisory -
capacity.

In the original demand no specific scales either for the office staff
or the workshop staff were mentioned. In the statement of claim
specific scales were mentioned for the first time and the Company has
by its written statement contended that the scales proposed by the
Union are exorbitant and unreasonable. Mr. Kolah pointed out
that the acceptance of the proposed scales would increase the wage bill
of the Company roughly by Rs. 9,210 per month. I do not think that
the financial position of the Company is such as to bear such a burden.
With regard to the workshop staff Mr. Kolah stated that the Company
would have no objection to the introduction of the scales that have
been laid down in the awards relating in the disputes between the
Bombay Garage Ltd. and its workmen and the French Motor Car Co.
Ltd., and its workers. In those disputes the scales were'fixed by agree-
ment of parties and they are as follows :—

(1) Skilled Labour—

Rs. .
(a) Grade “A”’ e .. 105—10—155.
(b) Grade “B” s .. T8—-5—98 E.B.
(c) Grade “C” o% .. 60—4—T72.

(2) Assistant to Skilled Labour— )
(@) Grade “A” L .. b0--3—56 E.B.
(b) Grade “B?” % .. 39—3—48.

(c) Grade “C?” 1 .. 30—2—36 E.B.

(3) Unskilled Labour (Coolies)—Rs. 30—1—33.

Tn the case of the Trench Motor Car Co. Ltd., scales were fixed in respect
of some other workers not covered by the above categories and they are -
as follows :— :

(1) Watchman—

-~ LR
(a) Head Watchman i .. b0—2—60.
(b) Watchman . o .. 35—1—50. :
(2) Sepoys— a3
(a) Naik o .. 40—1--50.
(b) Peons 35—4—40.

(8) Driwers—Rs. 656—5—90—E.B.—6—100.
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T think that those scales are fair and reasonable and Mr. Kolah in the
course of lis arguments had stated that the Company would have no
objection to adopt those scales. I, therefore, direct that the Company

~ should pay to its employees falling under the above categories according
to the rates mentioned above. A :

“As regards‘the office staff, the Union has, at Exhibits 20, 22 and 25,
produced statements regarding the scales of salaries obtaining at present
in the Ford Motor-Company 6f India Ltd., General Motors India Ltd.
and the United Motor (india) Ltd., respectively. I find that the clerical
staff is divided into four grades, viz., Grade 1—Junior, Grade 2—Inter-
mediate, Grade 3—General, and Grade 4—Senior. I direct this Company
also to do accordingly. -

The financial position of this Company cannot be said to be the same
as that of the Ford Motoxs or the General Motors. I think that the scales
obtaining in the United Motors (India) Ltd. would be quite fair and
reasonable in the case of the employees of this Company. I, therefore,
direct that the Clerical Staff in the ermaployment of the Company should
be paid at the rates given helow :—

-1} - Grade 1: Junior—Rs. 70—5—85—E.B.—5—100.

1 Grade 2 : Intermediate—Rs. 105—73—135—E.B.—74—150.
l Grade 3: General—Rs. 155--74—170—E.B.—10—200.
Grade 4 : Senior—Rs. 205—10—225—E.B.—15—375.

{ These scales should come into-force from 1st January 1949.

As regaxds the question of adjustment Mr. Trivedi at the beginning of
his arguments demanded point to point adjustment. In the course of
his argument, however, he stated that the method of adjustment adopted
in the case of the employees of the Bombay Municipality would be
acceptable to the Union.  The said method was a compromise between
the point to point adjustment and the method recommended by the
Central Pay Commission and is fair and just. I, therefore, direct that.
the adjustment should be made on the lines given below :— )

(@) For less than one year’s service—No increment.

(b) Xor service of one complete’ year—One increment in the cor-
responding revised scale.

(¢) For service of more than one and up to 4 years—Two increments ™
in the corresponding revised scale. !

(@) Tor service of more than four years—Three increments in the
corresponding revised scale. i

I may mention here that if any employee is at present drawing
a salary higher than the one arrived at by following the aforesaid method
of adjustment, he should be paid his present salary till the date he can
conveniently be adjusted in the revised scale.

24 The difference hetween the salary drawn since lst ;Tanua,ry 1949
and that payable according to the revised scales should be -paid to
e :}]f ‘emplc:lyees within two months from the date of the publication of

S award. :
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6. Demand No. 2—Dearness Allowance—The dem 1 i
is that with effect from 1st January 1947, the employ:ensdsh%ifdl ebg m‘fg

. pai
dearness allowance on the following scales :— \

(?) Employees drawing up to Rs. 100 per month as basic salary—
Millowners’ scale of the textile workers in Bombay or 60 per cent,
of the amount representing the earnings as basic salary, whichever ig
higher. >

() Employees drawing in excess of Rs. 100 per month as basic

+ salary—60 per cent. of first Rs. 100 and 40 per cent. on the bhalance
of the amount of basic salary. : . :

The Union further demands that the' 60 per cent. should be based on

the cost of living index figure 280 and that a change upward or down-
ward should be met on the basis of 5 per cent. for every rise or fall of =~ _
15 points from the basic figure 280. :

From August 1948, the Company has been paying its employees dear-
ness allowance at the following scale :— 5

(4) For salary up to Rs. 100—55 per cent. of the basic salary, with
a minimum of Rs. 32.

(?7) For salary from Rs. 101 to Rs. 150—45 per cent. of the basic
salary, with a minimum of Rs. 55.

(772) For salary from Rs. 151 to Rs. 250—35 per cent. of the basic
salary, with a minimum of Rs. 68.

() For salary of Rs. 251 and above—22% per cent. of the basio
salary, with a minimum of Rs. 88.

To the employees of the workshop, the Company has been paying
dearness allowance at the same rate from August 1948 but no minimum
is prescribed in their case as in the case of the office staff.

With regard to the demand made by the Union for an increase in the
dearness allowance the Company contends that such increase would place
an additional burden on the Company and that the Company would not
be able to bear it. The Company further submits the existing scale of
dearness allowance paid-by it compares favourably with the scale prevail-
ing in other similar concerns.

The existing scale is not linked with the cost of living index figure.
Payment of dearness allowance i8 the most convenient method of adjust-
ing wages to fluctuations in the value of money during periods of insta--
bility of prices, especially when such fluctuations are both frequent and
considerable. The textile schemeé of dearness allowance is no doubt
more scientific in that it takes into account the fluctuations in the month
" to month cost of living. I, therefore, thinlk that it is necessary to link
the scale of dearness allowance with the cost of living index figure.

Moreover Ex. 26, which is a statement iiled by the Union show- &
ing the scale of dearness allowance paid by tle sister concerns in Bombay, -
ghows that in almost all the automobile concerns in Bombay dearness:
allowance is paid to the workers on the basis of the scale prevailing in the
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Textile Industry in Bombay. It is always desirable that there should be
“a uniformity in the conditions of service in different units in the same
industry at one centre. A disparity between wage payments for similar
kind of work by contiguous units leads to discontent and friction.

" 1, therefore, think that there should be one scale of dearness allowance
in all the units in the automobile industry in Bombay.

Coming now to the question of the capacity to pay, the capacity is
certainly, as observed by the Bombay Textile Labour Inquiry Committee,
not to be measured in terms of the individual establishment. The fact
that other automobile concerns in Bombay have been paying to their
employees dearness allowance on the textile scale is a clear indication
of the capacity of the industry to pay. I do not, therefore, see any reason
to make an exception in the case of this Company.

Mzr. Kolah, in the course of his arguments, submitted that if the textile
scale is to be applied, it should be applied in the case of all alike.
I entirely agree with that view.. At the same time it has to be borne in
mind, that he clerical staff is drawn from ‘what are called the middle
class as distinguished from the working class. It has been well recognised
that the cost of living of a middle class Ilmuly 1s about 80 per cent. hwller
than that of a Workmg class family. The scale of dearness allowance
for the operatives, who come from the working class, would not be .
adequate for the clerks and the clerks should be. given some lump sum
in-addition, —This is exactly what has been done in the case of clerks
working in the textile industry in Bombay under the award of an
Industrial Tribunal (Bombay Government Gazette Extraordinary, Part I,
dated October 28, 1948, p. 4772). I think it is fair and reasonable to
apply the scale prescribed under that award to the clerical staff employed
under the Company.

Under the award of the Indusuual Court made on 20th February 1948,
the rate of dearness allowance is fixed at 1-9 pies per day per rise of

- each point in the cost of living index figure over the pre-war figure 105.
As all the employees of the (‘ompzmy are paid on monthly l)asns the
dearness allowance will have to be calculated on the basis of a month
of the number of days of the month as working days. The amount of
dearness allowance will fluctuate according to the rise or fall in the
cost of living index figure. The workshop, employees and the subordinate
staff such as peons, watchmen, etc., attached to the Office of the Com-
peny should be paid dearness allowance at the aforesaid rate, that is,

' 19 pies per day per rise of each point’in the cost of living index ﬁgule

\ over 105.

As reaards the clerical staff the scale of dearness allowauce is fixed as
shown below :—

(a) Clerks with salary up to Rs. 100—Deamess allowanee at the
scale mentioned above plus Rs. 5.

() Clerks with salary between Rs 101 to Rs. 300-Dearness allow-
ance at the scale mentioned above plus Rs. 10.

(c) Clerks with salary above Rs. 300—Dearness alllwance at the
scale mentioned above plus Rs. 15.

)
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The Company has revised the scale of deamness allowance fiom time
to time, the last vevision being in Augnst 1948. The Union made a
demand for further revision on !5th October 1948 and the matter was
mder negotiations till December 1248 when Government referred the

matter for adjudication. In view of these circumstances I do not thinlk -

that the demand for payment of dearness allowance at the increased
rate retros ly from 1st January 1947 is reasonable. T direct that
dearness allowance af the rate fixed above should be paid from Ist Janu-
ary 1949, The difference payable to the employees for the period com-
mencing {rom 1st January 1949 should be paid  within two months from
the date of the publication of this award. i s

7. ‘Demand No. 8. Gratuity.—The Union demands a scheme of
gratuity to be framed on the lines mentioned in the demand. The
Company cpposes the demand on the ground that the Government
had no power to refer the demand to the Tribunal and consequently
the refercuce was vlira vires of the Industrial Disputes Act, 1947. The
Company further contends that the claim for gratuity in addition to
the existing facilitics of the Provident Fund and the Thsurance Schene
was not only nct justified but was improper and extortionate. The
Company submits that the minimum period of service after which gratuity
should becoine payable should he sufficiently long.

My, Kolah, the learned Counsel for the -Company, argued that the
for gratuity was not an industrial matter as payment of gratuity

ohiv

1r

1

demand fo
was never a term of enmiployment or a condition of service. In support
of this arguinent Mr. Kolah relied upon the judgment of Mr. Justice
Subba Rao in The Chirome Leather Co. Ltd. versus Skri €. Baltavatsalu
Neidw and another. A similar argument was advanced by the employer
in the case of e Indian Hume Pipe Company Ltd. versus E. 3. Nana-
valy, 48 Bem. T.R. 551 in xgspect of a claim for honus put forward by
the worlanen. Tt is true that that was a case under the Trade Disputes
Act, 1929, but it has to be remembered that there is no material difference
hetween the definition of  trade dispute” as given in that Act and the
definition of  industrial dispute” as given in the Industrial Disputes
Act, 12477 In the course of bis judgment in that case, Siv Leonard
Stone, C.J.. chserved :(— !

“Ty my judgment as soon as the appellant Company refused to
comply with this demand which it was in its unfettered discretion
to graunt, it is quite impossible to say that there was no dispute or
difference hetween the employers and their workmen which was con-
neoted with the terms of employment.  But even acs:eptmg: th'at.th'e
primary meaning of the word ‘ bonus’ is *gift > or ‘gratuity’, ib is
not asked in this case as a matber of patronage or bounty.' It 18
demanded, and strike action is threatened if suc:h delqand 18 nob
complicd with. So that, as soon as the demand is declined, all the
clements of 2 {rade dispute arige.” o

A division Bench of the Madras High Court, composed of Mz, Jusjuce
Horwill and M. Justice Govinda Menoxn, who heard the appeal against

E

the judgment of Mr. Justico Subha Rao, expressed its entire agreement

1-1—65

3
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with the opinion expressed by Sir Leonard Stone, (' J., in the pessage
e quoted above [see C. Baktavatsalu Naydu versus The Chrowe Leather
Co. Itd. (1949) 1 F.J. k. 31]. What was said in respect of 2 (1(-1}1:‘111(1
for bonus would equally hald good in the case of a demand for gratuity.

It is also too late in the duy for the employers to raise the conten-
tion that honus or gratuily is an er-yratic payment and that the
Industriel Tribunal has no juriediction to make any award in that
behalf, Sevéral Industrial Tribunals in the Province of Bombay have
made awards in respect of payment of gratuitics. in thi_s connection,

- T may also quote the observations of Mr. Justice Horwill in the case
of Q. Baitucatsaly Naydw vevsus I'he Chrome Leather Co. 1id. In the
course of his judgment in that case, His Loxdship obscrved i—-

“The granting of bonuses, gratuitics, pensions and the like
i to emplovees is not out of chatity. They are given in order to make
labour more contended, and form part of the remwuneration of the

workers for their services ... Poyments of gratuities,
pensions, and provident fund may be regarded as differed wages,
. payable upon retirement, and affording a means, which the individual

worker may be unable to do himself of putting by a little to provide
for the days when he will no Jonger he able to work.”

There is therefore no cubstance in the contention that the Govermment
had no power to malke a reference and that the reference was wltra wires
of the Industrial Disputes Act, 1917.

Mr. Kolah 2lso argued that &s & scheme for gratuity would operate
bayond one year which is ordinarily the period during which an sward
made by an Industrial Tribunal would remain in operation, the
Industrial Tribunal bas no jurisdiction to go into the question of pay-
ment of gratuity. The same objection was raised on. hehalf of the
United Motors (India) Ltd., Bombay, in the dispute between that

~ Company aad the workmen employed under it. In the course of his
g - award in that case (Homlbay Governmyent Gazette Iixtraordinary, Part I,
dated November 26, 1948, p. 5149) Mr. Justice Sen, the Tndustrial

Tribunal, observed :-—-

*“ There is no substance in the argument regarding  jurisdiction ;
the Industrial Tribunals have been constently dealing with the
question of, and granting, gratuity in their awards in disputes hetwcen
different concerns and their employees. The question has little
relevance to the period for which an award of the Industrial Tribunal
may be binding. If the award ceases to he binding, not only the
directions given as regards gratuity but also all other directions
will cease to be pinding at the same tine,”

I requctfu!ly agree with those observations. The commonest of all
industrial disputes is a dispute relating to wages, When an Industrial
3 Trxl?unal ﬁxgs a scale of increased wages, it i3 1ot only for the one: vear
during which  the award is to he operétive but also for a period
thereafter, Industrial Tribunals have considered the den.sud by the
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workers for incrcuﬁed wages aud have made awards in that respect.
If there was any substance in the objection 1aised by Mr. Kolah in
respeet of the consideration of the demand for payment of gratuity,
the same objection could and would have been raised in respect of the
demand Lot increased wages, busno such objection hes ever been raised.
Further, there would be somic employees who might retire or he dis-
charged during the year during which the award would be operative
end T see no reason why ib should not be possible for an Industrial
Tribunal to frame & scheine of gratuity for the henefit of such employees, -«
Considering the question from all points of view T am of the opinion that
there is no substance in"the objection raised on belndf of the Company.

Mr. Kolah next argued that the principle of having either gratuity or
pension in addition to a provident fund has o doubt been accepted in
the Banks Award and in the awards relating to other industrial concerns
but that in the case of the Copany, there is in existence an Insurance
Scheme in addition to the provident fund and so there was no necessity
to frame any scheme of gratuity. The Staff Insurance Scheme on which
reliance is placed by. the Company, exists not only in this Company but
it also exists in other concerns like the Premier Construction Co. Ltd.,
Messrs. Walchandnagar andustries Ltd. ete. (see Bix. 41). The objection
raised now had also been raised in the dispute between the Premier
Construction Co. Ltd., and its sister concerns and their employees and
has been considered by Mr. M. C. Shah, the Industrial Tribunal, in his
award published at page 1179 of the Bombay Government Gazelte, Part J,
dated March 10, 1949. In the course of his award Mr. Shah observed :—

“ Mr. Kolah has objected to the grant of any gratuity whatever
because the Comparny has a provident fund scheme with a guaranteed
rate of compound interest at 6 per cent.; and in addition a staff
insurance scheme in which it contributes 16% per cent. of the premium
payable. The scheme is not however compulsory and, as I will later <
show, it does not confer such a benefit on the employees as it appears
to do at fivst sight and, in my opinion, it is not sufficient to dispense
with the giving of a relief by way of gratuity.”

I bave myself examined the scheme carefully and I see no reasom .
to differ from the ohservations of Mr. Shah quoted above. ~ The Company
has on its rolls about 150 employees out of whom ouly ten employees have
so far taken the benefit of the Staff Insurance Scheme. It must also
be noted that during the year 1946-47 the Company spent only Rs, 6-2-0
towards insurance premium contribution and during the year 1947-48
only Rs. 8-14-8. I am therefore of the opinion that the existence of the
Staff Insurance Schewme does not do away with the necessity of framing
a scheme for gratuity.

There is one more point which must be considered in connection with
the question of gratuity. I have already stated qbove that in 1937 the
workshop of the Company was given to one Mr. Narielwalla to run.  Prior
to that the Company had employed some employees to work in the work-
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shop who went, under Mr. Narielwalla on such transfer.  Therc axe some
ten such employees still in the service of the Company. Mr. Trivedi
‘has fairly conceded that those employees who were employed by
Mr. Narielwalla between 1937 and 1944 could not be regarded as employecs
of the Company and that in the case of such employees their
services with the Company would commence from the day on which the
“Company took over the workshop from Mr. Narielwalla. With regard
to those employees who were in the service of the Company prior to
1937 and who on transfer went under Mr. Narielwalla’s control but who -
have now come under the control of the Company, Mr. Trivedi contends
that their service should for the purposes of gratuity be counted from
the date of their joining the original organisation of the Company. The
Company, however, does not appear to he willing to do so. On 31d
March 1947, the Union had by a letter to the Managing Director of the
Company put forward the demand that the date of appointment in the
case of the workshop employee: should mean the date of their joining
the original organisation of the Company as in the case of. the ofiice staif
(Ex. 16). Thereafter discussions were held between the representatives
of the Union and those of the Company. The arrangements and con-
clusions arrived at those discussions are contained in the Company’s
letter to the Union dated the 7th July 1947 (Ex. 17). As against this
particular demand the only remark is © Agreed ”. The contention of
the Company in that respect is that if the Union had accepted all the
conclusions embodied in that letter, this agroement was to be cffective
and that as those conclusions had notheen accepted by the Union wholly,
the agreement, is not hinding on tho Company. No such reservation is”
however to be found in the letter (Ex. 17) and T think the Company is
taking up a rather unreasonable attitude. In T/e Bombay Garage Lid.,
v. The Industrial Tribunal, Bombay (Misc. Application No. 13 of 1949)
Mr. Justice Tendolkar has observed that where thore was a continuity

 of service & new employer was hound to take into account the servicos

rendered by the workers to his predecessor in title. In the present case

the demand of the workers is more moderate than the one that was being

f:onsidered in that case. I, therefore, hold that the date of appointiment
in the case of workshop employees should be the date when they first
joined the original organisation of the Company. :

It was next urged on behalf of the Company that the minirum
periad of service after which gratuity would hecome payable should he
sufliciently long. If that were not so, the Company submitted, it wouki
be an mducen.le}lt to young employees to leave their jobs with the
quppt}ny and join other concerns and the Company, which taught them
their jobs and which they would be deserting, would he con':?w]lsd ‘to
pay them gratuity. There is some force in this contention. At the
same time there is the possibility ‘of the empldyet’s terminati‘xw the
services of un_employcc just when Le is about to complete that ‘her‘od'
oI'_ service which .would entitle him to receive gratuity. I the-l-]ef—‘(;-
Fhmf!t that while in the case of an employee voluntarily 1‘let:irin,g or ;t:'ﬂl:
g frox gervice the minimum service required for the purpose of gebt?ng



Parr [-L] THE BOMBAY GOVT. GAZETTE, JUNE 16, 1949. 468

gratuity should be 15 years. in the case of employees whose services
are’ terminated by the employer the minimum period should be com-
pletion of 5 years’ service. ;

I have taken the financial positioh of the Company into consideration
and I direct that gratuity should be paid to all the employees covered
by this awdrd on the scale given below :(— :

(1) On the death of «n employee while in service of the Company
or on his physical or mental disability to continue further in service—

1 month’s salary per each completed year of service subject to a maxi-

mum of 15 menths’ salary to be paid to him, his heirs, executors op

nominees. 3

(2) On voluntary retivement or resignation of an employee after

15 yeoxs’ continuous service in the Company—15 months’ salary.

(3) On termination of the services of an employee by the Company— /
(a) After completion of service of 5 years but less than 10 years— °

4 month’s salary per every completed year of service.
(b) After 10 years continuous service in the Company, but less

than 15 years—} of 1 month’s salary per each completed year of |

service. .
(¢). After 15 years’ continuous servicein the Company—15 months’
salary.
(4) Grauity will not be paid to an employee who is dismissed for *
dishonesty or misconduct. :
4 \

8. Denand No. 4> Leave Rules.—Under this demand the Union
has demanded separate leave rules for the office staff and the Work-
ghop staff. The demand of the Union in respect of the office staff
is as follows :—

(¢) Privilege Leave.~"

(1) Cne month’s leave with full pay and dearness allowance after
every eleven months’ service.

(2) Accumulation of such leave should be permitted. up to
three months. b o

(3) Retrospective ecifect from 1st January 1948.

(4) Those going on leave should he paid travelling allowance
amounting to one month’s salary. - :

(5) On retirement.or discharge, the employee should be paid salary
for the period of leave earned but not enjoyed.

Mr. Trivedi, who appeared for the workmen, withdrew at the time of
hearing the demand for travelling allowance (Exhibit 29) and so that
demand need not be considered. :

The Company has at Exhibit 36 produced the-Circular issued by it
on 30th April 1946 regarding the leave Rules for the office staff.
According to that circular an employee would be entitled to one month’s
privilege leave with pay after 12 months’ service. The rules also provide. |

that privilege leave cannot be accumulated for a period exceeding three

months. It will thus be seen that }vhat the Union demands is already

T
7 e
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provided for under the existing leave Rules. Under these circum-
stances there is 1o substance in the demand that the demand in respect
of privilege leave should be given effect to from 1st January 1948.

Privilege leave is intended to recoup the vitality and efliciency lost
during the period of 12 months’ service and consequently it is desirable
that an employee should avail himself of the leave every year rather
than allow the vitality and efficiency to suffer further by not enjoying
the leave every year. I am not therefore in favour of paying salary in
lieu of leave earned but not enjoyed to employees who retire or are
discharged. There may however be cases where-an employee though
anxious to enjoy the leave carned is not able to do so on account of
exigencies of work. In such cases the employer is certainly bound to
pay to the employec salary for the periad of leave earned but not enjoyed.
M. Trivedi also, in the course of his arguments, agrecd that the Company
should be made to pay to an employee salary for the period of leave
earned hut not enjoyed if the Company had refused to grant leave
when the employee had applied for it.

To summarise the existing rules regarding the privilege leave should
continue to remain in force. The only addition I propose is that if
an employee has applied for leave and the Company has refused to
grant the same, such employee on retirement or discharge be paid salary
for the period of leave earned but not enjoyed. 1 therefore direct
accordingly.

(b) Sick Leave.—The demand in this respect is for sick leave for

15 days with pay and dearness allowance in a year. The Union
further demands that such leave should be allowed to be accumulated
1f it 18 not taken in the past. It is also demanded that for ah absence
on account of sickness for five days or less no medical certificate need
be produced by an employee and that on production of a medical
certificate an employee should be allowed to avail himself of sick
leave immediately after the expiry of privilege leave.

With regard to this demand the Company’s contention is that in
addition of privilege leave, it allows fifteen days’ casual leave with pay
at the discretion of the Management. The Company has no objection
to set off leave on account of sickness proved by a proper medical certi-
ficate, against the casual leave of fifteen days that is available under
the present rules. The Company further submits that if any sick
leave is granted it should only he on condition of production of medica
certificate in the event of absence exceeding one day. .

The existing practice appears to-be that though there is no separate
provision made for leave, absence on account of illness is debited to the
Casual leave account. Thus in what is termed at present as * Casual
Leave ” is comprised of both sick ledve and Casual leave. In the Ford
Motor Company of India Ltd., Bombay, the office staff is allowed fifteen
. days’ sxcllc leave with full pay in a year. (Bombay Government Gazette

Extraordinary, Part I, May 14, 1948, pp. 2332-2341). In the General
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Motors India Ltd., Bombay, the office staff is allowed sick leave of
fifteen days for every year of service. It was argued on hehalf of the
Company.that both these concerns were big ones as compared with the
Bombay - Cycle and Motor Agency. Mr. Koluh the learned Counsel
for the Company, admitted that it i3 desirable to have uniformity in the
conditions of service in the different units in the same industry and
stated that the Company would have no objection to fall in a line with
the United Motors (India) Litd., Bombay. In that concern under the
Award made by the Industrial Tribunal, Mr. Justice Sen, on 28th October
1948, a member of the ofiice staff is allowed sick leave up ‘to ten days
in a year on production of a medical certificate (Bombay Government
Gazette Extraordinary, Part I, November 26, 1948). 1 think that is
quite an adequate provision. Tollowing, therefore, the award made
in the case of the United Motors (India) Ltd., T direct that a member
of the Office Staff should be allowed sick leave on full pay up to ten
days in a year on production of & medical certificate except in the case
of absence owing to sickness Ior one day ; and that he should be allowed
to accumulate such leave up to six weeks, which can be drawn upon, in
cases of application for sick leave for alarger period than allowable
during the year within the ten days limit, only after all the privilege
leave due has been exhausted.

(¢) Casual Leave~~The demand of the Union for fifteen days
Casual leave with full pay and dearniess allowanca is unreasonable,
In the caze of the United Moters (India) Litd., the lsarned Tribunal
had directed that subject to the exigencies of work ths Management
should grant to a member of the office staff casual leave of not more
than three days at a time, if it is satisfied as to the vasl necessity
for sick leave, up to a l'mlt of seven (Lw< i o year. - 1 think ihat is
quite an ulcquain provision and 1 divec Hecording] s
Workshop Staff—

(a) Privilege Leave~—~The Union demands fifteen days’ privilege
leave with full pay and dearness allowance with a right to accumulate
such leave up to 45 days without prejudice.to leave already accrued
due. The Union wants that retrospective effect to this rale from
Ist’ Janugry 1948. There is a demaud for travelling allowance and
for payment of salary for the period of leave carned but not enjoyed
at the time of retirement or discharge.

The Company has, by its written statement, stated that it was
prepared to allow its workers such Jeave ( nuvnlv;gc sick or casual) and

on such terms and conditions as is or may be allowed under the Factories
Act or similar legislation for the time being in force.

The Factories Act, 1948, which came into operation from 1st April -
1949, by section 79, provides that every worker who has completed
a period of service of twelve months’ coatinuous service in a factory
shall e allowed during the subsequent period of twelve months leave
with wages for o number of da s caloulated in the casefof an adult at
the rate of one day for every twenty days of worls pcrf’ormcd by him
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during the previous period of twelve months subject to & minimum of
ten days. Roughly this brings the annual leave with wages to the
number of days asked for by the Union. The workmen in the United
Motors (India) Ltd.. are heing allowed fifteen days’ privilege leave
with full poy and allowance with & right in proper cases to accumulate
such leave up to 45 days. Under the award made on 6th January 1949,
the Industrial Tribunal (Mr. Justice Sen) lins allowed the operatives in
the employment of Ford Motor Company of India Tdd., Bombay,
privilege leave of two weeks with full pay and dearness allowance. In
that case the accumulation of such leave was allowed up to four weeks.
Such an accumulation is in conformity with sub-section () of section 79
of the Factories Act, 1248. 1, therefore, divect that each wotker shall
be entitled to privilege leave as per provision contained in section 79 (/)
of the Factories Act, 1948. T also divect that. accumulation should be
allowed to the extent provided for wnder section 79 (2) of the Factories
Act. The, date for computing the beginning of the period entitling
a worker to carn privilege leaye will he 1st Januavy 1948.

As to discharged employees, section 79, clausz 7 of the Tactories
Act, 1948, provides for paynient for the veriod of leave earned but not
enjoyed the employer not having granted the same.. It is but fair and
reasonable that the same benefit be made available to employees on
their retirement. Thé same benefit will not, however, be open to
employees leaving the service of the Company on sceount of misconduct
or dishonesty. I therefore direct accordingly.

(b) Sick Leave—The Union dementds (1) minimum of ten days’
Sick leave with pay and deavness allowance in 2 year, (2) 2 right to
accumulate such leave without any restriction, (3) no medical
certificate for abseuce on account of sickness for three days or less
and (4) removal of the har againsh using sick Jeave immediately after
expiration of privilege leave on submission of a medical certificate in
person or by post.

The demand for ten days® sick leave i a year is in my opinion
excessive. Both in the casc of Ford Motor Company of India Tid..
Bombay, and the United Motors (India) Ltd., Bombay, the Tndustrial
Tribunal has allowed seven days sick leave in a year. I think seven
days’ sick leave in a year with full pay is quite a’ reasonable provision.
In order to mect cascs of protractec illness, aceumulation should be
allowed up to 42 days. Tn cases of sick leave for a period longer tha
seven days, the employee must first exhaust the privilece leave fo his
credit. Sick leave should Le granted on production of a medical
certificate but for a temporary absence f{or a day on account of sickness
n](l> medical c?rtiﬁcabq 18 ]Imcessary. I do nob think it is desirable t;o
allow an employee to tack on sick leave to privilese leave as dema
by_ the Union. - Such a privilege is likaly iln 1’)(; cg}}z::&"%ﬂa?;«?:&iﬂ
reject that portion of the densand. On this demand, T divect that the
Company Rh()ﬂl;l grant seven days’ sick leave in a S"{*::l‘ with f z;}I pay
that accumulation of such leave should be allowed ui) 1o 42 days, that

i ¢ase of sickness for moro than seven days the employee must first
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exhaust the privilege leave standing to his credit and then draw on the
accumulation of sick Jeave and that sick leave should be granted on

production of a medical certificate except in the case of absence for a day
on account of sickness,

(¢) Casual Leave.— I'he Union demands (1) ten days’ casual leave
with full pay and allowance in a year and: (2) the maximum to be
enjoved at a time should be three conzecutive working days. In
the course of his arguments, Mr. Trivedi, who appeared for the workers,
stated that the workers would be prepared for seven days’ casual leave
in a year with full pay and allowance. ‘The workers must bear in
mind tha® this form of leave it intended to meet emergencies or unfore-
seen difficulties and that it i3 not a matter of right. I think that
tho demiand of seven-days’ casual leave in & year is quite reasonable.
I therefore direct that sub:ject to the exigencies of wark, the Company
should, on being satisfied of the real necessity for such leave, grant
causal leave up to seven days in a year on full pay and allowance
but in no case.should such leave exceed three consecutive days at
a time.

9. Déemand No. 5: Bank [lolidays—At the hearing this demand
was not pressed on belalf of the workers. The demand is therefora -
. rejected. : '

10. Demand Na. 6 : Overtime.—The Union demaunds that work for
more than Schedule hours put in by the employees should be' paid at
double’the rate of pay. The Comspany’s reply to this demand is that
the Compauy is agrecable to pay to its employees overtime in excess
of tho hours of work prescribed in the Factories Act and the Bombay
. Shop~ and Establishment. Act at the rate fixed by those Acts. The

present working hours for the Office Stafl are 9 a.m. £0 6 p.n. on weok-
days with an hour for lunch and on Saturdays the working hours are
9a.m to 1-30 p.m. This works out abt 44} hours per weak. -Section 14
of the Bombay Shops'and Eatallishments Act, 1948, lays down that no
employee shall be required to work in any shop or. commercial establish-
ment for more than nine hours in any day and forty-eight-hours in
a week. The present working hours are therefore less than-the hours
prescribed by the Bombay Shops and Establishments Act, 1948. Tt is
no doubt true that under section 63 of the Bombay Shops and Establish-
ments Act, 1948, an employee would he entitled to wages for ovortime
work if he is required to work in excessof thelimit of hours of work,which
in the case of shops and commerciul establishments is nine hours in
any day and forty-eight hours in a week. What the Act lays down
is the maximum hours of work that-an employer would in law be justified
" in making his employee work. It does not say that it would no$ he
permissible, for an employee to have shorter hours per day or per week.
The employees of the Company have been working for the number of
hours mentioned above and if they are reqaired to work for longer hours
they must be remurcrated for that additional work. A contention
_similar to the one advanced by the Company had beqq advanced by

MO-TIL I-L—66
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the Ford Motor Company of India Ltd. and was rejected by Diwan
Bahadur Kamerkar (Bumbay Government Gazette Extraordinary, Part I,
dated 14th May 1948, page 2332 at page 2339). I mysclf have rejected
the contention in my award in the dispute between Caltex (India) Lid.,
Bombay, and its workmen (Bombay Government Gazelte Extraordinary,
Part I, dated 27th January 1949): In my opinion it is fair aud reasonable

* that the Company should pay allowance for-work heyond Schedule

hours at the normal rate of salary. I, therefore, direct that where an
employee is required.by the Company to work beyond the normal
hours of duty but within the limit of hours of work prescribed by the
legislation he should be paid overtime allowance at his salary or wage
rate subject to & minimum of allowance as for two hours. The same
would be the positior in respect of employees governed by the Factories
Act.

The hourly rate of overtime allowance should be calculated in the
following manner :—The total working hours per week should be divided
by six, which represents the number of working days in the week. No
account is to be taken about the holidays in the week. The quotient ,
will give the average period of work per day in the week. This figure
should be multiplied by the number of days in the particular month
including Sundays and holidays. The salary or wages of the employee
concerned should be divided by this product and the quotient will give

 the required houtly rate. :

11. Demand No. T: Working Hours.—The present worki;g hours
of the Office Staff (Show Room) are as follows :— i

Week days: From 9 a.m. to 6 p.m. (with a break of ox.le hour fo
lunch). . :

Saturdays: From 9 a.m. to 1-30 p.m. (Wii;hout break).
Peons are required to start work 15 minutes earlier without any
compensation. ‘ 3 8
The Union demands that the said hours are very long and that they
should be ‘reduced as follows:— :

Week days: From 10 a.m. to 5-30 p.m. (with a break of one hour
for lunch). !

Saturdays: From 10 a.m. to 1-00 p.m. (without break).
Peons to start work 15 minutes earlier.

The Company opposes thé demand on the ground that the present
working hours are well within the maximum period of working hours
provided by the Bombay Shops and Establishments Act and that con-
sequently there was no reason for changing the present working hours.

The Union has been agitating for a change in the working hours since
the 3rd March 1947. It had then demanded that the hours of work on
week days should be 9-30 a.m. to 5-30 p-m. (with one hour’s interval for
lunch) and on Saturdays from 9-30 a.m. to 1-00 p.m. The Company by
its letter dated the 7th July 1947 informed the Union that it was not

~
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prepared for any change. On 9th June 1948, the Union again raised the
question of working hours and repeated its previous demand. The
Company, on 14th/16th August 1948, sent a reply to the Union proposing
that from the 1st September 1948 the Office Staff would work on week
days from 9-30 a.m. to 6 p.m. with an hour’s break for lunch and on _
Saturdays from 9-30 a.m. to 1-30,p.m. without any break. The said ™
letter also contained Company’s decision in respect of the other demand
put forward by the Union. The concluding paragraph of the said letter
_ran as follows :(—

« The above arrangements to be in force for one year and are made
without prejudice to the Company’s right to withdraw, alter, modify

or change the same in case the proposals are not accepted wholly by
the Union.”

It seems that the proposals made by the Company were not accepted
wholly by the Union and the proposed working hours which were shorter
by half an hour per day were never introduced. On 15th October 1948,
the Union again submitted its demands to the Company and in these
demands we find that the starting time was pushed ahead by a further
half an hour. As I have stated above the present working hours are
shorter than those recognised by section 14 of the Bombay Shops and
Establishments Act, 1948. - Mr. Trivedi has produced a letter addresscd
to him by the General Manager, United Motors India Ltd., Bombay,
giving the office hours observed by that concérn. They are from
9-30 a.m. to 5-30 p.m. with an hour’s break for lunch and morning and
afternoon Tea on week days and from 9-30 a.m. t01-00 p.m. on Saturdays.
The working hours for the Office Staff in the employment of the Ford
Motor Company of India Ltd. are 9-30 a.m. to 5-30 p.m. on week days
inclusive of an hour’s recess for lunch and on Saturdays from 9-30 a.m.
to 1-00 p.m. It is no doubt true that it is desirable that the conditions
of service in different units in an industry should be uniform. The
present demand by the Union is not made on that basis but is made
on the basis that the present hours are very long. I am not prepared
to accept that position in the face of the provisions of the Bombay Shops
and Establishments Act. I donot therefore direct any change in the "=
hours of work. I would however recommend to the Company that it
should consider the desirability of introducing the hours which it has
proposed to do from 1st September 1948.

12. Demands Nos. 8, 9 and 10.—These demands were not pressed on
behalf of the workers at the time of the hearing, No directions need
therefore be given in respect, thereof. :

13. ‘Demand No. 11 : Officiating Allowance.—Under this demand the
Union wants that when an employee officiates for a week or more for
another employee drawing & higher salary he should be paid 50 per cent.
of the difference in salary for the period of acting. In support of this
demand reliance has been placed on the award made by Diwan Bahadur
Kamerkar in the dispute between the Ford Motor €ompany - of India
Ltd., Bombay, and its workmen and the award made by Mr. M. C. Shah

v
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in the dispute between the Oriental Government Security Life Assurance
Co. Ltd. and its employees. = The Company opposes this demand on the

~ ground that such chances of acting in a higher-post give to the in expe-
rienced and lower. grade staff an opportunity to gain more experience
to handle - responsible work. Tle argument advanced by the Company
had been advanced on behalf of the Millowners’ Association, Bombay,
in'the dispute between that Association and the employees in Occupation
S H” in the Cotton Textile Mills at Borabay and the learned Tribunal
(Mr. M. C. Shah) rejected that contention saying that if a man was
considered fit enough to actin a higher post for a certain length of.
time it was but proper to pay a certain additional remuneration
for doing the duties of that post. In my opinion it is but
just and reasonable to grant acting or officiating allowance to an
employce officiating in. another post if it.involved the assumption
of duties or responsibilities of greater importance or of a different: charac-
ter from those attaching to' his original post. If the two posts -
are in the same scale of pay, it cannot be said that one involved greater
respongibilities than those of the original. post.. If the post in which
an employee is called upon to officiate is in the higher grade of pay then
the claim of the employee for acting allewance is “perfectly justified.
I therefore direct that where any émployee acts in a  higher post for
a period of 16 days or more he should be paid an acting allowance
calculated at the rate' of 50 per cent. of the difference between
his own salary and’ the salary of the ‘perscn for whom he
acts.

.14, * Demand No. 12 : General.—The demand is that without prejudice
to anything contained in these terms nothing shall adversely affect or take
away from an employee or group of employees any privilege or securities
already vested in and enjoyed by such employees or group of employecs.
The Company had, by its written statement, contended that in the

“absence of any particulars as to the privileges or securities already alleged

to be vested in or enjoyed by employees or group of emplovees, it was -
difficult to say anything about this demand and that the demand as
framed was vague. In the course of his arguments, Mr. Kolah, the
Jearned Counsel for the Company, stated that he would have no objection
if general directions on the lines of thosc contained in paragraph 50 of the
Banks award were given. I, therefore, direct that all existing rights,
privileges, advantages, amenities and for such otker conditions of service
a8 are already being enjoyed by the employces or group of employees
and are not covered or varied by this award should remain unaffected
by this award. .

" This the 81st day of May 1949.

P. S. BAxnLy,,
Industrial Tribunal, Bombay,
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Order.

No. 464/48.—Whereas the dispute between the Bombay Cycle and
Motor Agency Limited, Bombay, and the workmen employed under it
was referred by Governmenb Order, Labour Department, No. 464 /48,

dated the 2lst December 1948, for adjudication to an JIndustrial
Tribunal ; ;

And wherens the Industrial Tribufal has now given its award in the
said dispute; :

Now, therefore, in exercise of the powers conferred by sub-section (2)
of section 16 read with sub-section (3) of section 19 of the Industrial
Disputes Act, 1947 (XIV of 1947), the Government of Bombay is_hereby
pleased to declare that the said’award shall be binding on the Bombay
Cycle and Motor Agency Limited, Bombay, and the workumon employed
under it and to direct that the said asvard shall come into operation on the
7th June 1949 and shall remain in operation for & period of one year.

3y order of the Governor of Bombay,

C. K. MARTU,
Under Secrotary to Government.
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