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enclosures.

,, Secretary to Government, Bombay, No. 657, dated 25th Jauuary, 1878,
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law relating to the Transfer of Pro-
perty was referred, have the honour
to report that we have considered
the Bill and’the papers noted in the
margin,

2. In revising this important
measure we have been guided by
the three principles which the Gov-
ernment of India desires to regu-
late its policy of codification, name-
ly, first, that as little change as
possible should be made in the sub-
stance of the existing law, whether
established by the Legislature or
declared by the judicial decisions;
secondly, that no additions should
be made to that law, which are not
either necessary or clearly expe-
dient, and, thirdly, that interference
with contracts fairly made and
usages long established is, primd
facie, undesirable. We have also
borne in mind the great deference
due to the late Indian Law Com-
mission, by which the bulk of the
Bill was framed. With these pre-
liminary remarks we proceed to
describe and justify the alterations,
omissions and additions which we
have made,
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CHAPTER I.—Preliminary.

3. We have here followed the Contract Act, section 1, by inserting a clause to save all enactments
not expressly repealed, such, for instance, as the Acts limiting powers of guardians and managers to
make sales and leases, and the provisions of the Panjib Tenancy Act, section :‘32,' which have been held
to restrict to occupancy-tenants the right to sublet. ~We have also saved all incidents of contracts not
incousistent with the provisions of the Bill. Besides the Malabar mortgagee’s option, which the Bill as
introduced expressly preserved, there must be many other incidents of Native contracts with which it 1.~,
desirable not to interfere.  We have also saved the right to anything affixed to the soil by tenants under
leases granted before the proposed Act comes into force.

CHAPTER II.—Assurances of Imamoveable Property.

4. We have struck out the section relating to easements, as it will more fitly come into the Bill
relating to those rights, which is now in preparation.

5. Section 6 of the Bill as introduced would have often rendered persons liable to an obligation,,
or at least to be sued on an obligation, the existence of which was unknown to them. We think that
this is obviously inexpedient, and have therefore made the section an embodiment of the well-known
rule, that a contract between the respective owners of two neighbouring parcels of land, that one of them
shall do or refrain from doing something on his parcel for the benefit of the other parcel, may be enforced
in equity against all persons claiming the former parcel under him with notice of the contract.

6. We think that section 7 of the Bill, as introduced, should be omitted, as it would allow incidents
of a novel kind to be devised and attached to property at the fancy or caprice of any owner. It would,
moreover, allow the grantee’s enjoyment of the property to be destroyed or materially lessened by the
exercise of the right reserved.

7. We have also struck out section 9 of the Bill as introduced. The rules of construction therein
referred to, besides being inapplicable in some respects to instruments executed infer vivos, are contained
in the testamentary portion of the Succession Act, which does not apply to Muhammadans anywhere,
and applies to Hinds only in the Presidency-towns and the Lower Provinces.

8. We have provided (section 7) rules as to the right of innocent grantees for valuable consideration
without notice, of persons like the managers of the property of a minor or an undivided family, childless
Hindi widows in possession of their deceased husband’s property, and benémfdédrs and other ostensible
owners, who have only a restricted power of alienation. Our rules on this head are in accordance with
decisions of the Privy Council and the Calcutta High Court.

9. We have redrawn section 13 of the Bill as introduced, so as to save the rights of the creditors
of the person paying the consideration for a benam{ transaction, and as the section will apply to ben&wmi
leases as well as to bendinf sales, we have transferred it to chapter II.

CHAPTER IIT.—Sales.

10. We have declared {(section 10) the respective liabilities of an intending seller and an intending
buyer to make disclosures of defects and advantages.

11. We have introduced into section 11 clauses as to the seller’s duty to produce title-deeds for
examination, to answer questions respecting the property and to discharge incumbrances ; as to the buyer’s
right to abandon the contract when the seller materially alters the property; and as to the custody and
production of title-deeds after completion. We have also declared when the property vests in the
purchaser, and explained when the purchase is completed.

12. Clause (a) of section 11 of the Bill as introduced, would have rendered a vendor liable for
damage sustained by the purchaser owing to the loss of his bargain, and it would have made a vendor,
like a mortgagor, warrant his title as against all the world. We think that in, this respect his liability
should be restricted, as it isin lngland, to acts done by himself or those through-whom he claims.
Section 11, clause (), has been framed accordingly.

13. Clauses (¢) and (f) of the same section, as introduced, are corollaries from the doctrine of
equitable ownership and appear to us to be inconsistent with section 12, which declares that a mere contract
for sale shall not transfer the property. Why, for instance, should the buyer be made liable to bear. loss
arising from destruction of property which is not his own? We have therefore omitted these clauses.
Under any circumstances they would have been of little use in a country where, as a rule, the making of
the contract is immediately followed by the completion of the purchase.

14, We have provided (section 12) for cases where, before completion, the buyer becomes insolvent.
This provision is modelled on the present English Law, 32 and 33 Vic,, ¢. 71, ss. 23, 24. We have alsa
provided for the following matters :—

(a) the liability to the seller of the buyer of a leasehold (section 13):

(b) the liubility to the seller of she buyer of an equity of redemption (section 14) :

(¢) money received under a fire-policy by the seller for damage done after the date ofrhe contract

(section 15): : :
.. - 4

(d) joint-purchases (section 17): i

(e) the rights arising where two estates are subjects to a common charge and one of the estates is

sold (section 18) : . ;

B
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(f) the exemption of bond fide buyers of trust-property from seeing to the application of the
purchase-money (section 19) :

(g) the rights of the seller where there is default on the part of the buyer and the rights of the
buyer where there is default on the part of the seller (section 20).

CHAPTER IV.—Exzchanges.

15. In this chapter, which corresponds with chapter V. of the Bill as introduced, we have made no

(¢ ubstantial change except the insertion of a section (22), providing (in accordance with the Code Civil,
Art. 1704) that if one of the parties prove that the other was not owner of the thing given or agreed to
be given to the former in exchange, the former cannot be compelled to deliver that which he has promised

in counter-exchange ; but when he has received the thing given to him in exchange, he may be compelled
to return it.

16. We have also provided, in accordance with the same Code, Art. 1705, that the party deprived
of the thing he has received in exchange by Teason of invalidity of title caused by anything done by the

other party or any person through whom the latter claims, may at his option sue for compensation or sue
for the thing giyen by him.

CuAPTER V.—Mortgages and Charges.

17. We have made it clear that the mortgages here dealt with are only mortgages of immoveable
property and sub-mortgages. Mortgages of policies, ships, machinery, furniture, cattle and other move-
able property require to be separately treated.

18.  We have inserted a section (26) requiring that every mortgage shall be created by an assurance
signed by the mortgagor and attested by at least two witnesses. As mortgages by verbal agreement are

now rarely if ever made, this will not substantially alter the present practice, and will obviously tend to
prevent fraud and litigation.

_19. The Bill as introduced permits the mortgagor to deposit the amount due only in the District
Court. This might lead to much inconvenience, and we have modified section 28, clause (b), so as to
allow the mortgagor to deposit in any Court in which he could have instituted a suit for redemption.

20. We have, in accordance with the present law, precluded (section 28) a person interested in part
only of the morigaged property from redeeming his own part only, and a person interested in part only
of the mortgage-money from foreclosing his own part only.

21. We have given (section 29) the mortgagee the rights which he has under the covenants for title
contained in an English mortgage-deed. When the mortgagee has a right to sue for the mortgage-

money, these covenants are of no practical use during the continuance of the mortgage ; but they become
valuable after a foreclosure or sale.

22. We have declared (section 30) that, where the property is a lease for years and the mortgagee,

while in possession, obtains a renewal, the mortgagor upon redemption shall have the benefit of the
new lease. '

23. We have imposed (section 32) on a mortgagor making a subsequent mortgage the duty of dis-
closing to the subsequent mortgagee the previous mortgages, and of giving notice to the prior mortgagees
of the subsequent mortgage. :

24.  Although from the theoretical point of view there is much to be said in favour of discarding
the distinctions between the various kinds of mortgages used in India, we think that the amount of
simplicity gained would not justify the amount of disturbance created, and that, in practice, confusion
and hardship would be caused if simple mortgagess and mortgagees by conditional sale were allowed
(as they would be by the Bill as introduced) to take possession, or if simple and usufructuary mortgagees
were allowed to foreclose. Moreover, any such extension of the power to foreclose would enable large
classes of speculators and money-lenders to defeat the intentions with which the Legislature framed the
new Code of Civil Procedure, sections 320—322, by obtaining simple mortgages and then instituting
foreclosure-suits. We have therefore introduced (section 34) a clause the effect of which will be to
maintain the law as it stands in this respect.

25. We have also (section 34) prohibited mortgagees from interfering with the right of the public
to the continued use of undertakings, such as canals and railways, in the maintenance of which the

public are interested. The remedy of such mortgagees will be to obtain a receiver of the profits of the
undertaking.

26. We have provided (section 36) for the case where the parties to a mortgage have omitted to
stipulate expressly for interest.

27. We are of upinion that, in the absence of an express contract to the contrary, no mortgagee
should be entitled as such to take possession, and we have inserted (section 37) a clause to this effect.
Ve have, however, allowed the mortgagee to sue for a receiver after the expiration of one year from the
time when the principal has become payable, or after interest has been in arrear for six months ; and we
have empowered the Court, in any suit for foreclosure or sale, to appoint a receiver pending the proceed-
ings in the suit.

28. We think that the mortgagee should be allowed to sue for the mortgage-money in four cases
only, namely, (1) where the mortgagor binds himself expressly to pay the loan, (2) where the mortgagor
remains in possession and allows the property to be sold for arrears of revenue, (3) where the property
is destroyed by diluvion, fire or other superior force, and (4) in the case of an usufructuary mort% ¢
where the mortgagor is unable to give or secure possession. We have inserted a section (38) to this e

ect..
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29 W. i ion as to whether we should validate powers of sale in mortgages
e have considered the question as to whether e e onclusion as the late Sadr Dfwani

of property situate in the Mufassal, and we have come to th ) E
Ad%lal: cm)x'le to in 1842, namely, that it would not be safe to entrust Indian mqney-leqders W‘t}‘tg‘)“’g}ﬁ
so liable to abuse. 'We have therefore framed the section (39) correspondmg.mth section 24 ot e : 11]
as introduced, so as to invalidate such powers except where the lender is the Government, or the
property is situate in the Presidency Towns or Rangoon. :

30. We have limited (section 40) the right of a mortgagee in possession to msure to cases m‘tw’ b(l:;g
the property is insurable at ordinary rates. In the case of an inflammable property, the mortgag
might, under the Bill as introduced, impose an unfair burden on the mortgagor.

31. We have provided (section 41) for accessions to the mortgaged property.

32. We have framed the section (43) corresponding with section 17 of the Bill as introduced, 0 as
to exempt mortgagees who, under a contract in writing, take the profits of the mortgaged property 1n
lieu of interest, from keeping accounts of their receipts.

33. Where a mortgagor in possession fails to pay arrears of r

sold, our Courts have ruled that the mortgagec has a charge on the sur;
ment thereout of such arrears. We have in section 45 adopted this ruling.

34. The Bill as introduced had nothing to shew that Lord Denman’s doctrine in Pickard v. Sears
applies to mortgages. We have therefore inserted the following :—

“46. Where, through the fraud or gross neglect of a prior mortgagee, another person has been
induced to advance money on the security of the mortgaged property, the prior mortgagee shall be post-
poned to the subsequent mortgagee.”

35. The Bill should, we think, embody the cquitable principles that a creditor who can satisfy his
debt out of several funds shall so exercise his right as not to take from another creditor the fund which
forms his only security, and that a fund which is equally liable with another to pay a debt shall not
escape because the creditor has been paid out of that other fund alone. We have therefore inserted
sections (50, 51) as to what English lawyers call marshalling securities and contribution.

evenue and the estate is consequently
plus of the sale proceeds after pay-

36. Though the matter is one rather of procedure than of substantive law, we have inserted a rule
(section 52) as to the proper parties to suits for redemption, foreclosure or sale, which will save the right
of subsequent incumbrancers to redeem, and, if a decree for sale is made, conclude them.

37. We have provided (Sections 54 and 60) that in suits for foreclosure and redemption, upon good
cause shewn, the time fixed by the Court for payment may be enlarged. We believe that this power
(which is constantly exercised by Courts of equity) will be in accordance with the feelings of the people
of many parts of India where, until recently, the power to redeem was beld to last for ever, and even the
long term of sixty years fixed by the Limitation Act is sometimes regarded as an unfair innovation.

38. We have designedly withheld power to open foreclosures.

39. We have enumerated the persons entitled to redeem as follows :—

“58. Besides the mortgagor, any of the following persons may institute a suit for redemption of the
mortgaged property :—

() any person (other than the mortgagee) having any interest in or charge upon the property :

(b) any person having any interest in or charge upon the right to redeem the property :

. (¢) any surety for the payment of the mortgage-debt or any part thereof ;

(d) the guardian of the property of a minor mortgagor :

(e) the committee or other legal curator of a lunatic or idiot mortgagor :

(f) the judgment-creditor of the mortgagor, when he has obtained execution :

(g9) a creditor of the mortgagor who has in a suii for the administration of his estate obtained a

decree for the sale of the mortgaged property.

Ezplanation—An easement is not an interest within the meaning of clause (a).”

40. When property is mortgaged for successive debts to successive mortgagees, we have expresaly

authorised (section 62) any mesne mortgagee to institute a suit to redeem the prior mortgagees and to
foreclose those that are posterior to himself. We have given in the third schedule g form ?)f c1’the decree

passed in such a suit.

41, We think that as a person having a charge has a mere right of realization, h
allowed to foreclose, and should be only entitled, under the proposed Act, to institulten:; sueits}'l:rutll‘xie 22{;1:;

~ the property charged. We have framed section 68 accordingly. We have introduced a section (69}’

providing for the merger of charges. Buf the section in its present form is not ¢
representing our final opinion on the subject. gatoibe : understood a5
CHAPTER VI.—Leases.
42, We have prefixed to this chapter a section (70) declaring the respecti Testol :
lessors and lessees to make disclosures of defects and advantages. g Peses d“tles‘ of proposing

43, As the law stands, both in England and, as a general rule, in India, there i impli
ranty on the letting of land or an unfurnished_house that it is fit for cultivation oireoc::u;:tlil;f) 1 l:];i War:
no implied obligntiop_on the landlord to repair the premises, and, in the absence of a contra,ct gethl:

‘
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contrary, the tenan$ is bound to keep and lcave them in good repair; and the landlord does not warrant
his title, but merely covenants that the tenant paying his rent and performing his covenants may peace-
ably enjoy the property during the term without interruption by the landlord or any one claiming
through him. We think that the Bill should, in these respects, accord with the law as above stated, and
we have therefore struck out, in section 44, of the Bill as iutroduced the latter half of clause (b) and the
whole of clause (f), and substituted for clauses (¢) and (d) a clause providing for quiet enjoyn:ent by the
lessee. But there is no doubt that, in certain parts of India and with regard to certain classes of houses,
usages have become established with regard to repairs, with which it is undesirable to interfere. We
a%e, therefore, made our provisions as to liability to repair subject to local usage.

44.  Where part of the property leased is destroyed by superior force, we think that the leaseshould
become void as to that part, that any rent or fine payable under the lease shonld proportionately abate,
and that a proportionate part of any fine paid by the lessee should be returned. If the lessor reinstate
the part destroyed, he and the lessee can come to a new agreement. We have altered clause (i) in
accordance with these views. :

45.  We think that no lessee should, without the lessor’s consent, erect any permanent structure on
the property, except for agricultural purposes, and we have made provision to that effect in section 71,
clause (m). Under the Bill as introduced the tenant might have erected unsightly buildings on his
holding and thereby seriously injured the landlord’s contiguous property.

_ 46.  We have struck out the words authorising a lessee to remove fixtures after the termination of
his lease. They might have prevented the lessor from letting the property to another at the end of the
term.

47. We have declared (section 71, clause 7) that the power of transfer conferred on a lessee shall
not be deemed to authorise an occapancy-ryot to assign his interest. This is the law in Bengal, in the
absence of a special custom : the saving clause jn section 2 will leave unaffected the right of occupancy-
tenants in the Panjib.

48. We have provided (section 73) for the insolvency of the lessee, and enabled the receiver of his
property, with the leave of the Court, to disclaim the property leased. This provision, like the similar
clause in chapter I1II, is founded on 32 & 33 Vic., c. 71, sections 23, 24.

49. We have declared (section 74), in acccrdance with the present law, that a tenancy begins on
entry, and that a lessec before entry cannot sue for trespass.

50. We have stated (section 76) the various ways in which a lease may be determined: we have
explained (section 77) the law as to the waiver of forfeiture or a notice to quit; and we have provided
by the same section for relief against forfeiture for non-payment of rent. Power to grant such relief has
long been exercised by Courts of equity on payment of arrears and the landlord’s costs, and a like power
was, by 23 & 24 Vic, c. 126, conferred on the Common-law Courts. Act X. of 1859, section 78, and
Bengal Act VIIL of 1869, section 52, provide for stuy of execution of a decree for ejectment on payment
into Court within fifteen days from its date, and we propose to leave this procedure untouched.

CHAPTER VII.—Settlements.

51. Strong representations have been made to us that, in the case of European and East Indian
married women, restraints on anticipation should continue to be allowed. We have therefore added a
proviso to section 82 (corrésponding with section 52 of the Bill as introduced) which will have the de-
sired effect. *

52. We think that section 83 in its present state requires further consideration. Butin deference
to the Indian Law Commissioners we have let the section stand as they framed it.

53. We think sections 85 and 86 (corresponding with sections 55 and 56 of the Bill as introduced)
*should not apply to Natives; and we have made a provision to this effect.

. CHAPTER VIIT.—Discretion of the Courts to deal with setiled Land.

54. We think that the delicate jurisdiction which this chapter proposes to confer should be exer-
ciseable only by the High Courts. We have altered the wording of section 88 accordingly.

55. We have recast section 90 (=section 68 of the Bill as introduced) so as to restrict the pri-
vilege of appearing, &c., to persons interested in the land and to persons permitted by the Court to
appear.

‘CuAPTER [X.—G@ifts for Religious and Chowvitable Purposes.

56. We have exempted Natives from the operation of this chapter, which would have interfered

with their religious usages: we have confined it expressly to immoveable property ; and we have pro-
vided that notice of the assurances conterplated shall be given to tha Local Government.

. CHAPTER X.—Qwners of Limited Interests.

57. It is said that Hinda law allows the person increasing by his own exertions the value of an
estate a larger share in the increase than he possesses in the corpus. = We have therefore saved (section 99)
in.such cases any benefit to which the persons making the increase is entitled under his personal law.

vI.—3
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' i i i { tenants for life, taken
58, We have in the scction (100) relating to the discovery of thep(;l:};;.(_:l]so? SR

caro that the Court shall not be authorised to compel the appearance in

CHAPTER X[.—Powers.
1 S s —
59. We have here added rules declaratory of the present law, as to the following matter

(a) the revocation of appointments (section 107) :

éb) the delegation of powers (section 108) : ] T
¢) the application of the doctrine of election to appointments (section 120) :
(d) gifts by implication to the objects of powers (section 120)’_:

(¢) the priority of interests created under powers (section 127) :

(f) the extinguishment of powers (section 128) :

.

CHAPTER XIL-—Property held by scveral Persons.

able colleaguc Mahirdjd Jotind fa'Moha.n Tagore,
ourt in a suit for partition, to direct a s
divided family. But we have reason to
rion exists as to the expediency
al Governments to this matter.

declared

60. We have, at the request of our honour: G

(section 130) that nothing in the clause authorising the C
distribute the proceeds, shall apply to the property of an un 2
believe that, in the HindG community of Calcutta much difference of opir
of making such declaration, and we invite the special attention of the Loc

61. We have provided (section 134) that the buyer or mortgagee of a share of undxvnldcd lmlmove-
able property takes subject to the right of the co-owners to enforce a partition, and that, when such par-
tition is effected, his right extends only to the share allotted to his transferor.

CHAPTER XIIL.—Assignments of Things _in Action.

ed (section 137) that he
ign country, and the title
the law of such

62. When the debtor receives notice of the assignment, we have provid
shall give cffect thercto unless he resides, or the property is situate, in a forei
of the person in whose favour the assignment is made is not complete according to

country.
The First Schedule.

63. We have added to the enactments proposed for repeal, 4 Wm. & Mary, c. 16, as to clandestine

mortgages, a mattor provided for by section 32 of the amended Bill, Act XXXI. of 1854, section 17,
which 1s embodied in section 19 of the amended Bill, and Act I. of 1877, section 13, which is inconsistent
with section 12 of the same Bill. We have also, by repealing the words ‘in writing’ in the Specific Relief

Act, sections 35 and 36, rendered those sections applicable to oral contracts.

The Second Schedule.

64. We have added forms of an exchange and an English mortgage, and for the form of lease con-
tained in the Bill as introduced, we have substituted forms of « lease of a dwelling-house and a farm.

65. We have now enumerated the changes which we have made in the substance of ihe Bill. We
have also made some in its wording and arrangement.

66. We recommend that the Bill as now amended be republished with this report in the Gazette of
India and sent to the scveral Local Governments for consideration and for republication in the local
Gazettes. In order to give.ample time for the further discussion of so important a measure, we think
that no steps should be taken to pass it into law until the Council re-assembles next November.

67. We desire, in conclusion, to express our obligations to the gentlemen who have f:
with criticisms on the Bill. We are especiaﬁy’ indebted to the Honourable Ruymondh{)‘/lc::tv c:LYT(:;:ire(ei ‘(:;
the High Court of Bombay ; Mr. Grant, Officiating Judicial Commissioner of the Central Provinces g Pan-
dit Lakshmf Nirdyana of Lucknow ; Mr. J. W. Smyth, a Judge of the Panjib Chicf Court, Muttusémi
Ayyar, C.I E., Acting Judge of the Court of Small Causes at Madura, and Srfnivésa Rao, a Judge of
the Court of Small Causes at Madras; and Mr. Stokes desires to acknowledge some valual’)le ark
privately communicated to him by Sir R. Garth. phedp

WHITLEY STOKES.

E. C. BAYLEY.

A. J. ARBUTHNOT.

F. R. COCKERELL, p
JOTINDRA MOHAN TAGORE.

G. H. P. EVANS.

G. C. PAUL,

" Carovrma; }

Tho 2nd February 1878,
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23. Rights and liabilities of parties.
24. Exchange of money.

CHAPTER V.

Or MORTGAGES AND CHARGES.

25. Mortgage, morigagor and mortgageo de-
fined.
English mortgage.
Usufructuary mortgage.
Simple mortgage.
Mortgage by conditional sale.

26. Mortgage to be by assurance.
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SECTION.

27. Effect of deposit of title-deeds.
Rights and Liabilities of the Mortgagor.

28. Right of mortgagor to redeem, tender or
deposit.
29. Implied contracts by mortgagor.
30. Renewal of mortgaged lease.
Proviso.
3l. Waste by mortgagor in possession.
32. Notice to mesne incumbrancers.
33. Right to redeem one of two properties separ=
ately mortgaged.
Rights and Liabilities of the Mortgagee.
34.  Right to sue for foreclosure or sale.
35, Right to money deposited by mortgagor.
36. Right to interest. «
37. Right to receiver.
Proviso.
38. Right to sue for mortgage-morey.
39.  Power of sale invalid.
40. Right as to insurance-money.
41. Accession to mortgaged property.
42. Mortgagee in possession.
43, Receipts in lieu of interest.
44. Waste by mortgagee.
45.  Charge on proceeds of revenue-sale.
46.  Postponement of prior mortgagee.
47. Mortgage to secure balance of account.
48. Tacking abolished,
49.  Right to pay off mortgageein order to pre-
vent sale.
50 Marshalling securities.
5l.  Contribution to mortgage-debt.

Suits for Redemption, Foreclosure and Sale.

52. Parties to suits for redemption, foreclosure
and sale.
53. Decree in foreclosure-suit.
54. Procedure in case of payment of amount
due and subscquent costs.
Order absolute for foreclosure.
Power to enlarge time.
55. Decree for sale.
Power to decree sale at instance of mort-
gageo.
Power to decree sale in foreclosure-suit at
instance of mortgagor.
Procedure when defendant pays amount due
and subsequent costs.
Order absolute for sale.
Recovery of balance due on mortgage.

56.

Redemption..
58.  Who may sue for redemption.
59. Decree in redemption-suit.
60. In case of redemption, possession :
In default, foreclosure.
Power to enlarge time.
Redemption and Foreclosure.

61. Right of mesne mortgagee to redeem and

foreclose.
62. Loss occasionod by mortgagee's default.
" Costs.
63.  Costs of mortgagee.
61.  Costs of morlgagee subsequent to decree.

Sale of Property subject to prior mortgage.

65.  Sale of property subject to prior mortgage.
66. Application of proceeds.
67. Rights and powers of transferee of mort-

gage-debt or mortgaged property.

Charges.

68. Charges.
69. Merger of charges.




CHAPTER VI.

SkCTION.
OF LEASES OF IMMOVEABLE PROPERTY,

70. Disclosures required from proposing lessor
and lessee.
71. Rights and liabilitics of lessor and lessee,
72.  Lessee before entry.
73. Insolvency of lessce.
74. Duration of certain leases in aksence of writ-
ten®contract or local usage.
75, Exclusion of day on which term commences.
Duration of lease for a year.
Option to determine lease.
76. Determination of lease.
77, Waiver of forfeiture or notice to quit.
Relief against forfeiture for non-payment of

rent,
78, Effect of holding over.

CHAPTER VII.
OF SETILEMENTS.

79. ¢ Settlement” defined.

80. Consideration not necessary to make setile-
ment binding.

8l. Voidability of settlement made in fraud of
creditors.

B82. Condition restraining alienation of interest.

83. Condition makin: interest determinable on
insolvency or alienation.

. B4, Vesting of gift in general terms.

85. Vesting in interest of gift to unborn person
not entiiled to possession immediately on
birth.

86. Application of sections of Act X. of 1865 to
gifts contained in settlement.

87. Right to income of property coming into
possession under settlement.

CHAPTER VIII

OrF THE DiscreTION OF THE COURTS TO DEAL
WITH SETTLED LAND.

88. Power ‘exreciseable by Court on application
of person interested in possession in settled
land.

89, Service of notice and advertisement of appli-
cation.

90, Appearance to oppose or support application.

91. Costs of application.

92. Leases under section 88.

93, Payment into Court of money receiveable
under section 88.

94. Power to direct payment of income to person
entitled,

Application of residue.

CHAPTER IX.

OF Grers ror Rentaiovs axp CHARITARLE
Purroses.

95.  Gift to charitable uses by person having certain
: relatives.
96. Assurance of property in perpetuity for nsc of
any community or institution.

45 CHAPTER X.

‘Or Certaly Ricurs AND Liasirmies or OWNERS

oF LiyiTep INTERESTS.

97. 'Righ’ts and obligations of persons havin
. limited interests. ) &
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98. Obligation - of owner of limited interest in
pu:éscssion of property mortgaged. .
99, Right to increase of value to property in
which there are successive mtcrc'sts.
Discovery of death of tenant for life.

100.
Saving of mortgagees and lessces.

101,

CHAPTER XL
Or PowgRrs.

Power to appoint, defined.

Donor, donce, objects, appointee, defined,
General power.

Special power

Collateral power.

102,

Rules as to all Powers.

Exercise of power vested in scveral donees.

Modes in which powers may be executed.

Jurisdiction to aid defective executions abos
lished.

106. Validity of forms hereby prescribed.

103.
104.
105.

107. Revocation of appointments.
108. Delegation of powers.

Concurrence where power is to be exercised
with consent of several persons. .

110.  Recital of power not nccessary.

111. Power exerciseable by several instruments

exccuted at different times.

109,

112. Disposition intended to take efféct after ina
terests appointed under void power.
General Powers,

113. Effect of general power.
114. Effect of gencral power withont disposition
of property in case of non-appointment.
Special Powers.
115. Interest conferrible by domee of special
p()“'(,’l'-
116. Eiffect of appointment to objects, some au-

thorized and others unauthorized.
117. Appointment in excess of power when
voidahle &t election of appointee.

118. Invalidity of appointment creating author-
ized and unauthorized interests not
separable.

119.  Appointment with unauthorized condition.

120. Klection.

121.  Contract not to exercise power of leasing.

122. Invalidity of agrcement not to exercise
power.

123. Trauds on powers .

124, Right to property in default of appointment,

125, Tplied gifts to objects.

126.  Appointment of whole property to some o)xly
of several objects in fayour of which °
power is given. '

127.  Priority of interests created under powers.,

128.  Extinguishment of powers, ;

CHAPTER XIT. ’ ~
Or PROPERTY HELD BY SHVERAL PErsons.

129. Devolption of share of one of several persong
entitled to property in their own right
130.  Partition of immoveable property. ;
Power todirect sale and to distribute proceeds
131. Power to allow person interested to bid for

property sold for purpose of iti
132, Payment into Courl,J LR ey



SECTION.

133, Saving of laws relating to partition of re-
venue-paying estates.

134. Right of transferec of share of undivided
property.
135. Waste by one co-owner.

2| CHAPTER XIIIL
% OF AssioNMENTS OF THOINGS IN ACTION.

"136. Sale, &c., of things in action.
137. Notice to be in writing signed.
138. Debtor to give effect to assignment.
139. Liability of assignee of thing in action.
140. Saving of negotiable instruments.
CHAPTER XIV.
OF APrORTIONMENT.
141,

Apportionment of periodical payments on
determination of interest of person en-
titled.

First ScErpuLE—Repeal of Enactments.

Srconp ScHEDULE—Iorms of Assurances.

Tuirp ScuepuLE—Decree for successive Redemptions.

No. II.
A Bill to define and amend the law relating to the
Transfer of Property, and for other purpases.

WHEREAS it is expedient to define and amend
the law relating to the
transfer of property, to
owners of limited interests, and to powers, property
held by several persons and apportionment ; It is
bereby enacted as follows :—

CHAPTER 1.

PRELIMINARY.

1. This Act may be called “ The Transfer of

Preamble.

Short title. Property Act, 1878 :”
Extent. It t.:x.tcnds to the whole
of British India
And it shall come into
Commencement. force on the first day of

January 1879.

2. On and from that day the enactments
specified in the first sche-
dule hereto annexed shall
be repealed to the exteat mentioned in the third
column thercof. But nothing herein contained
shall be deemed to affect—

Repeal of Acts.

(@) the provisions of any enactment not hereby
expressly repealed :
(b)any incidents of any
contract which are not in-
consistent with the provisions of this Act:

Saving of certain Acts,
incidents, rights, liabilities,
&e,

= (¢) any right or liability acquired or incurred
before this Act comes into force, or any remedy in
respect of any such right or liability :

(@) the right to anything affixed to the soil by
the tenant under any lease granted before this Act
comes into force:

(¢) any right of pre-emption acquired after this
Act comes into force:

vI.—4
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(f) any sale in execution of a decree or order
or for arrears of rent or revenue:

And nothing contained in sections 85 and 86

and Chapter IX. shall apply to Hindus Muhamma-
dans, or Buddhists.

3. In this Act, unless there be something

Tatorpretation T repugnant in the subject
or context—

“assurance” means any non-testamentary in-
strument which purports
or operates to create,
transfer, or otherwise dispose of, whether in pre-
sent or in future, any right, title, or interest,
whether vested or contingent, to or in immove-
able property : :

“f Assurance.”

the person so creating, transferring or otherwise
disposing, is called a

‘“ » .
Crontin grantor: the person in

“ Grantee,” whose favour such crea-

« Grant.” tion, transfer or disposi-

" tion is made, is called a
grantee ; and the operation effected by an assur-
ance is called a grant ;

“registered” means registered in British India
“Registered.” under the law for the
- time being in force regu-

lating the registration of documents :

“affixed to the soil” means—

(a) imbedded in the
soil, as in the case of
walls:

b) permanently resting upon it, as in the case
of buildings ; or

“Affixed to the soil."”

(c) attached to whatis so imbedded or so rests
as by means of nails, bults, screws, cement, solder
or other permanent fastening.

All words occurring in this Act and defined
e ] in the Indian Contract
IX. of 1872. Act, 1872, shall have the
meaning  attributed to

them respectively by that Act.

in Act

CHAPTER II,
Or ASSURANCES OF IMMOVEABLE PROPERTY.

4. Every person competent to contract may
. make an assurance of im-

Persons competent to moveable property: but
maskeazsurancek subject to the law for the
time heing in force as to the circumstances and
extent in and to which he may dispose of such
property.

5. An assurance may be made in the form in
the second schedule hereto
annexed, or in any other
form which cxpresses an
intention thereby, and without any further act on
the part of the grantor, to create, t~r.ansfer or
otherwise dispose of any right, title, or interest to
or in immoveable property.

6. Unless a contrary intention appears by the
g yassurance ‘1t shall be
deemed to pass to the
grantee all the interest

Form of assurance.

Operation of assurance.




"

contrary, bound () to pay to the mortgagee or his
legral representative the principal sum which,on
completion of the purchase, is owing on the secu-
rity of the mortgage, and all interest for the
time being due for the same, when payment
thereof, respectively, is lawfully demanded, and
(b) to indemnify the seller and his legal repre-
sentative against the payment thercof, and against
all claims for non-payment thereof, respectively.

16. If at the date of the contract the property

. is insured against loss or

p:{i";"y received under fire damage by fire, the buyer

in case of such loss or

damage, may, in the absence of a contract to the

contrary, require any money which the seller may

actually receive underthe policy, or somuch thereof

as may be necessary, to be applied in reinstating
to property.

17. When two or more persons purchase any,
immoveable  property,
with scparate funds be-
longing to them respectively, they shall, in the
absence of a contract to the contrary, be interested
in such property in proportion to the shares of the
purchase-money which they respectively advanced.

Joint purchases,

18. When two properties are subject to, a com-
y mon charge, and one of
the properties is sold, the
buyer 1s, as against the
seller and his legal repre-
sentative, in the absence of a contract to the con-
trary, entitled to have the charge satisfied out of
the other property, so far as such property will
extend. )

Right of buyer of one of
two properties subject to
common charge,

19. When any property is sold, the proceeds of

Bond fide buyer not Which are subject to any
bound to sce to application  trust, the bond fide buyer
of purchase-monoy. of the property is not
bound to see to the application of the purchase-
money to the purposes of the trust.

20. When the buyer fails to perform any duty
imposed on him, as such,

Romedies of buyer and v thic Act or any other

seller.

force, the seller may, notwithstanding anything
contained in the Indian Contract Act, 1872, sec-
tion 56, sue the buyer for compensation for such
non-performance. '

‘When the seller fails to perform any duty im-
posed upon him, as such, by this Act or any other
law for the time being in force, the buyer may
either sue under the Specific Relief Act, 1877, to
have the contract rescinded, or may affirm it and
sue for compensation for its non-performance.
In the latter case, the buyer may recover his ex-
penses reasonably incurred, after the contract was
entered into, in relation to the attempted pur-
chase; and in each case he may recover his de-
posit (if any) with interest thereon.

CHAPTER IV.
OF EXCHANGES. o

21. When two persons contract to mutuslly
= » defined.  81ve one thing foranother
: E"’h“g" dehfm- neither thing or both
things being mouney only, the contract is called a
~ contract of exchange.

law for the time being in .
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ve that the other
t owner of the.
or agreed to

99. Tf one of the parties pro

was Do

ing exchanged thing given t

do):‘;hrfgt %};ll%;g to party 1o g?vgn to the forr_ner Sn
AR exchange, the former
d to deliver that which he has
nge ; but when he has

him in exchange, be '

cannot be compelle
promised in counter-exchai

received the thing given to b
may be compelled ta return it. F)\
the thing he has received -
in exchange by reason of
Right of party evicted anything done by the
from thing receivedin €x- 4 o party or any person
il through whom the latter
claims, may, at his option, sue for compensation
or sue for the thing given by him.
93. Save as otherwise provided in this chap-
X ter, each party has the
Rights and liabilitics of . johts and is subject to
s the liabilities of a seller
as to that which be gives, and has the rights and
is subject to the liabilities of a buyer as to that
which he takes. »
924, On an exchange of money, each party there-
by warrants the genuine-
ness of the money given
by him.

The party deprived of

Exchange of money.

CHAPTER V.
Or MORTGAGES AND CHARGES.

25. When, for the purpose of securing money
advanced or to be advan-
ced by way of Joan or an
existing or ‘future debt,
one person transfers to anothera right over specific
immoveable property, the transfer is called a
mortgage, the transferor is called a mortgagor,
the transferee a mortgagee, the money of which
payment is secured is called the mortgage-money,
and the assurance by which the transfer is effected
is called a mortgage-deed.

Mortgage, mortgagor
aud mortgagee defined.

For the purposes of this chapter, any. person
entitled as heir, legatee, assignee, lessee or other-
wise thanasamortgagee to the interestof the trans-
feror in the property subject to the mortgage, or
any part of such interest, is a mortgagor; and
any, person entitled as heir, legatee, assignee or
otherwise to the interest of the transferee under.the
mortgage, or any part thereof, is a mortgagee.

Where the mortgagor transfers the property to.
the mortgagee condition-
ally upon the non-pay-
ment of the mortgage-money ata certain date, the
transaction is called an English mortgage. :

English mortgage.

Where the mortgagor delivers Ppossession of the
property  to the mort-
; gagee, and authorises him
to retain such possession and to pay himself fron
the rents and profits of the property the interest,’
or the principal and interest, of the mortgage-'

money,. the transaction is called an usufructuary °
mortgage. '

Usufructuary mortgage.

Where the mortgagor binds himself personally

to repay the mortgage-

money, and pled
property as collateral security for the g:pf;xsn::f
o )

Simple mortgage.



but does not deliver possession of the property,
or contract that in default of payment of" the
principal and interest at a certain date the property
shall pass to the mortgagee, the transaction is called
a simple mortgage.

Where the mortgagor not so binding himself
and not delivering pos-
session of the property,
contracts that, on default
of payment of the principal and interest at a
certain date, the property shall pass to the mort-
gagee, the transaction is called a mortgage by
conditional sale.

Mortgage by conditional
sale.

26. A mortgage can be effected only by assu-
rance signed by the mort-
gagor and attested by at
least two witnesses.

27. The deposit of title-deeds with intent to
create a mortgage on the
property comprised there-
in, but without actual
transfer of such property, shall be deemed to be
only evidence of a contract to execute a mortgage
of the property. ;

Mortgage to bé by as-
gurance,

Effect of deposit of title

deeds.

Rights and Liabilitics of Mortgagor.

28. A mortgagor has
the following rights as
against the mortgagee : —

Right of mortgagor to
redecm, tender or deposit,

(a) at any time after the mortgage-money has
become payable, or has been paid, and before an
order absolute has been made foreclosing his right
to redeem the mortgaged property or the property
is duly sold in pursuance of a decree or under a
power conferred by the mortgage-deed, he may,
on payment or tender of the mortgage-money
remaining due, require the mortgagee to re-grant
the property to him, or to execute an acknowledg-
ment in writing that any right in derogation of
his ownership or other interest granted to the
mortgagee has been extinguished.

(D) at any time after the mortgage-money has
become payable and before such suit is barred,
he may tender to the mortgagee at a proper time
and place, or deposit in any Court in which he
might have instituted a suit for redemption of the
mortgaged property, to the account of the mort-
gagee, the whole amount for the time being due
on the mortgage.

Nothing in this section shall be deemed to
authorise a person interested in part only of the
mortgaged property to institute a suit for the
redemption of his own part only, except where
there is but one mortgagee and the mortgagor’s
interest in part of the property becomes vested
in such mortgagee. Ny

29. In the absence of a contract to the con-
trary, the mortgagor shall
be deemed tb contract
with the mortgagee, first,
that the mortgagor has power to grant the pro-
perty to the mortgagee, free from incumbrances;
secondly, that the mortgagor and every person
claiming any interest in the same will on demand
(at the cost until foreclosure or sale of the mort-
‘gagor and afterwards of the person requiring the
same) execute every such assurance of the same
that may reasonably be required; and, where the

VI.—5

Implied contracts by
mortgagor.
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property is leasehold ; thirdly, that thelease is™
valid and subsisting, that the rent reserved there-
by, the conditions contained therein, and the con-
tracts binding on the lessee have been paid, per-
formed and observed down to the execution of the
mortgage-deed; and that the mortgagor waill, so
long as the security exists, pay the rent reserved
by the lease, perform the conditions contained
therein and observe the contracts binding on the
lessee and indemnify the mortgagee against all
claims sustained by reason of the non-payment of
the said rent or the non-performance or non-obser-
vance of the said conditions and contracts.

80. Where the mortgaged property is a lease

3 for a term of years, and

the mortgagee, while in

*  possession of the pro-

perty, obtains a renewal of the lease, the mort-

gagor, upon redemption, shall, in the absence of

a contract to the contrary, have the benefit of the
new lease, -

Renewal of mortgaged
lease.

81. A mortgagor in possession of the mortgaged
property must not commit,
waste thereon, if the se-
curity is insufficient or
will be rendered insufficient by such waste.

Waste by mortgagor in
poasession,

Ezxplanation.—A security is insufficient within
the meaning of this section unless the value of the
mortgaged property exceeds by one-third, or, if
consisting of buildings, exceeds by one-half, the
mortgage-money.

32. A mortgagor proposing to make 2 second or
other subsequent mort-
gageof the mortgaged pro-
perty shall before effect~
ing the mortgage, give the second or other sub-
sequent mortgagee notice in writing under his
hand of the prior mortgage or mortgages, and a
mortgagor making a second or other snbsequent
mortgage of the mortgaged property shall, as soon
as may be, give the prior mortgagee or mortga-
gees like notice of snch mortgage.

Notice to mesne incum-
brancers.

A mortgagor failing to give anynotice required
by this section, in addition to any other Lability
resultingfrom such failure,shall, when the accounts
are taken in pursuance of a decree made under this
chapter, be debited with the loss, if any, occasion-
ed by such failure.

.83. If the owner of two br more properties
creates separate mortga-
ges on them by separate
assurances, each mortgage
may be dealf withﬂflg:rge-
spectively of the other, though the mortgages are
created in fayour of the same mortgagee.

Right to redeem [one of
two propertics separately
mortgaged. y

Tllustration,

A, the owner of farms Z and Y, mortgeges Zto B =
for Rs. 1,000. A afterwards mortgages % to Bfor
Rs. 1,000, making no stipulation as to any additiona]
charge on Z. A may institnte a suit for the rgt}agip,
tion of the mortgage on Z alone. ‘

~

Rights and Inabilities of the Mortgagee.

84. Tn the abseuce of a contyact to the con-
trary, the mo: €e mmay

,at any time after
mortgage-mongy

ight to suo for fore-
closurg or sale, *




come payable to him, and before a decres has been
made for the redemption of the mortgaged proper-
ty, or the mortgage-money has been paid, institute
against the mortgagor (1) a suit for a foreclosure
of his right to redeem the property with or with-
out possession thereof, or (2) a suit for a sale of the
property, or (3) a suit for such foreclosure or sale.

Nothing in this section shall be deemed—

(@) to authorize a simple mortgagee to institute
a suit for a foreclosure, or an usufructuary mort-
gagee to institute a suit for a foreclosure or sale, or
a conditional mortgagee to institute a suit for a
sale;

(b) to authorize the mortgagee of a railway,
canal or other work in the maintenaice of which
the general public are interested to institute a suit
for a foreclosure or sale ; or

(¢) to authorize a person interested in part
only*of the mortgage-money to institute a suit
relating only to a corresponding part of the mort-
gaged property : but he may institute any of the
suits mentioned in that clause, which, under this
Act, he is authorized to institute, relating to the
whole of the mortgaged property, making the
other mortgagees, if they cannot or will not join
as plaintiffs, defendants.

85. Where the mortgagor deposits money in
2 .. court under section
od}i)‘ygl:'":':}gf_gﬁy deposit- 4 wenty-cight, the Court
shall ~ forthwith cause
written notice of the deposit to be served on the
mortgagee, and the mortgagee may, on depositing
the mortgage-deed in the same court and on filing
a written statement (verified in manner prescrib-
ed by law for the verification of plaints) of the
amount due to him under the mortgage, apply for
and receive in payment of such amount the money
so deposited.

36. When the mortgagor and mortgagee have
! : contracted as to the pay-
gl tntorent. ment of interest ouptf‘\e
principal money for the.time being due to the
mortgagce under the mortgage, interest shall be
payable 1in accordance
with such contract : Pro-
_vided that, where the mortgagor has tendered or
deposited in court under section twenty-cight the
whole amount due to the mortgagee, such interest
shall cease from thé date of the tender or from the
earliest tiine when the mortgagee could take such
amount out of court, as the case may. be.

Provizo.

‘Where no such contract has been entered iuto,
the mortgagee is entitled to interest on such
principal money at the rate of six per cent. per
annum.

37. In the absence of an express contract to
the contrary, no moriga-
gee ghall be eutitled as
such to take possession of
‘the mortgaged property; but at any time after the
expiretion of one year from the time when the prin-
cipal money has become payable according to the
terrs of the mortgage-deed, or after any interest
thereon has been, in arrear for six months, he may
institate 2 suit for the appointment of a receiver
of the rents and profits of the whole or any part’
gf the same. 3

Right to rcceiver.

|
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- or sale, the Coutt

it for a foreclosure 2
In any suit fo oh @ recciver pend-

may, if it think fit, appoint su
ing the proceedings 1n the suit. i
to imply
tage shall be deemed aply
ChADER a debt for therecovery of
Right to suc for mort- hich a suit will lie
B against the debtor ; Eub
u e (
the mortgagee may Sue the mortgagor for the {
mortgage-money— <
() where tho mortgagor expre
self to Tepay the same .
(b) where the mortgagor remains In pos‘sessno.u
of the property and fails to pay arrears of 1evem(:e
due in respect thereof, and the property 1s oD
quently sold : :
(¢) where the property is destroyed by dilu-
vion, fire or other superior force =

(d) in the case of an usufructuary mortgagg,
where the mortgagor fails to deliver to the mori-
gagee possession of .the property or to secure
the possession thereof to um without disturbance
by the mortgagor or any other person.
conferved by the mortgage-deed

3 = b
on the mortgagee to sell
or concur in selling the

raorteaged property, or any part thereof, is In-
valid, except where the morfgagee1s the Secretary

ssly binds him-

39. A power

Power of sale invalid.

‘of State for India in Council, or the mortgaged

property is situate within the town of, Calcutta,
Madras, Bombay or Rangoon.

Act No. XXVIII of 1866, section 6, is repealed
so far as it is inconsistent with this section. *

40. If, at the date of the mortgage, the mor-
gaged property is insured
against loss or damage
by fire, the mortgagee, in
case of such loss or damage, may, in the absence
of a contract to the contrary, require any money
which the morfgagor may actually receive under
the policy, or so much thercof as may be neces-
sary, to belaid out in reinstating the property.

41. 1If, after the date of the mortgage, any ac-
cession is made to the
mortgaged property, the
mortgagee, inthe absence
of a contract to tho contrary, shall, for the pur-
poses of the security, be ontitled to such accession.

Right as to insurance-

money.

Accession to mortgaged
property.

Tllustrations.

(@) A mortagages to B a certain field bordering on

a river, The field is increased by alluvion. For the

purfnses of his security, B is entitled to the increase.

(6) A mortgages a certain plob of building land

:;f B and aftcrwm'd's ercets a house on the plot. For

16 purposes of his security, B is cntitled to the
house as well as the plot.

42. When, during the continuance of t,hecf‘
Mortgagee in possession. mortgage, thqmortgngee
e e S & O
saged property, he has the followi 1
and liabilitieg :— % "8 DR

(@) heshall manage the pro

: perty as a person
: S
ﬁisordlﬁszry prudence would manage it if it were



- (b) ho shall use his best endeavours to collect .
ull rents and other profits arising out of the pro-
perty;

(¢) he shall, in the absence of an express. con-
bract to the contrary, out of the income of the
property pay the Government revenue and all
other charges of a public nature accruing due in

. Jespect thereof during such possession.

(@) he may spend such money as is necessary
(1) for the due management of the property
and the collection of the rents and other profits
arising out of the same, (2) for its preservation
from destruction, deterioration, forfeiture or sale,
(3) for supporting the mortgagor’s title to the pro-
perty, (4) for making his own title thereto good
against the mortgagor, and (5), when the mort-
gaged property is a renewable leasehold, for the
renewal of tho lease ; and may, in the absence of
a contract to the contrary, add such money to
the principal money secured, at the sanie rato of
interest;

(e) he may eject the tenants (if any) in occu-
pation of the property under leases made without
the mortgagee’s consent after the completion of
the mortgagoe ;

(f) where the property is by its nature insurable
at ordinary rates, he may insure and keep insured
against loss or damage by fire the whole or any
part of such property, and add the premiums paid
for any such insurance to the principal money
sccured, at the same rate of interest ; and, in case
of such loss or damage, shall apply any money
which he may actually receive under the policy,
or so much thereof as may he necessary, in re-
instating the property ;

(9) ke shall, in the absence of an express con-
tract to the coutrary, keep accurate aceounts of
all sums received and spent by him as mortgagee
and, at any time during the continuance of the
mortgage, give the mortgagor, at his request and
cost, true copies of such accounts and of the
vouchers by which they are supported ;

(%) his receipts from the mortgaged property,
after deducting the expenses mentioned in clauses
(e}, (d) and (f), shall be debited against him in
reduction of the amount (if any) from time to
time due to him on accouni of interest on the
principal sum sccured by the mortgage, and, so
far as such receipts exceed any interest due, in
reduction of such principal sum.

43. Nothing in section forfy-two, clauses (4)

and (4), applies to cases
where there is an express
contrach in writing be-
tween the mortgagee and the mortgagor that such
receipts, after deducting the said expenses, shall,
so long as the mortgagee isin possession of the
mortgaged property, be taken in lieu of interest
on the principal sum secured by the mortgage.

Receipts in lieu of in-
terest.

44.# A morfgagee in possession of the mort-
gaged property must not

Waste by mortgagee. 2
Y mOrtgag commit waste thereon.

o

45. When a mortgagor in possession of the
mortgaged property fails
to pay arrears of revenue
due in respect thereof,
and the property is consequently sold, the mort-

Charge ou proceeda of
revenue-gale.
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gageo has a charge on the surplus, if any, of
the proceeds, after payment thereout of the said
arrears.

Priority.

46. Where; through the frand or gross neglect
of a  prior mortgagee,
another person has been
induced toadvance money
on the security of the mortgaged property, the
prior mortgagee shall be postponed to the subse-
quent mortgagee.

Postponement of prior
mortgagce.

47. If a mortgage made to secure the balance
of a ranning account ex-
Mortgage to  secure

presses the maximum to
be secured thereby, a
subsequent mortgage on the same property shall,
if made with actual knowledge of the prior mort-
gage or if the instrument effecting the prior
mortgage is registered, be postponed to the prioe
mortgage in respect of all advances or debits not
exceeding the maximum; though made or allowed
with notice of the subsequent mortgage.

balance of account.

Tllustration.

A mortgages Sultanpur to his bankers, B & Co,,
to sccure the balance of his account with them to
the extent of Rs. 10,000. A then mortgages Sultdn-
pur to C, to sccure Rs. 16,000 ; and C gives notice
thereof to B & Co. At the date of the second mortgage
the balance due to B & Co. does notexeeed Rs. 5,000.
B & Co. subscquently advance to A sums making
the balance of the account against him exceed the
sum of Rs. 10,000. B & Co. are entitled, to the
extent of Rs. 10,000, to priority over C.

48. No mortgagee paying off a prior mortgage,
whether with or withous
notice of an intermediate
mortgage, shall theveby acquire any prioriby in
respect of his original security. And, except in
the case provided for by section forty-seven, no
morfgagee making a subsequent advance to the
mortgagor, whether with or without noticerof an
intermediate mortgage, shall thereby acquire any
priority in respect of his security for such subse-
quent advance.

Tacking abolished.

49. Any second or other subsequent mort-
gagec may, atany time
before a sale of the mort-
gaged property has taken
piace under this chapter,
tender to the next prior morfgagee the amount
due to him' on account of his mortgage. Such
mortgagee is bound to accept such tender and to
give a receipt for the sum due, and on such
receipt being registered, the person making the
tender shall acquire, in repect of the property, all
the rights and powers of the mortgagee to whom
he has made such tender.

50,

Marshalling securities.

Right to pay off mort-
gagee in order to prevent
sale.

If the owner of two properties mortgages
them both to one person
and then mortgages ona
of the properties to another person without actual
knowledge of the former mortgage, the second
mortgagee is entitled to have the debt of the
first mortgagee satisfied out of the property not
mortgaged to the second mortgagee, so far as
such property will extend; bat xot so as to pre-




»

“judice the rights of the first mortgagee or of any
other person having an incumbrance on either

property.

51. Whero several properties, whether of one
or several owners, are
mortgaged to securc one
. debt, the several proper-
ties shall contribute rateably to the debt secured
by the mortgage, after deducting from the value
of each property the amount of any other incum-
brance to which it is subject.

Contribution to mort-
gage-debt.

Where of two properties belonging to the
same owner, one is mortgaged to secure one
debt, and then both are mortgaged to secure
another debt, and the former debt is paid out of
the former property, each property shall contri-
bute rateably to the latter debt, after deducting
the amount of the former debt from the value of
the property out of which it has been paid.

Nothing in this section applies to a property
liable under section fifty to the claim of the secopd
mortgagee,

Suits for Redemption, Foreclosure or Sale.

52. Subject to the provisions of the Code of

Partios to suits for re. Civil Procedure, section
demption, foreclosure and 437, all persons haying an
zalo: interest eitherin the right
of redemption or in the security ought to be joined
as parties to any suit under section twenty-eight
or thirty-four, and the first or any subsequent
mortgagee who institutes a suit for foreclosuse or
sale ought to make every mortgagee and other
incumbrancer whose security is subsequent to his
own, a party to the suit.

Foreclosure and Sale.

58. In a suit for foreclosure, or foreclosure or
sale, if the plainuiff suc-
ceed, the Court shall pass
a decree, ordering that an account be taker of
what will be due to the plaintiff for principal and

Decree in forcclosure suit.

interest on the mortgage and for his costs of the"

suit, on the day next hereinafter referred to, or
declaring the amount so due at the date of smch
decree, .

and ordering that, npon the defendant paying
to the plaintiff or into court the amount so due,
on a day within six months from the date of de:
claring in court the amount so due, to be fixed
by the court, the plaintiff shall deliver up " to
the defendant, or fo such person as he appoints,
all documents in his possession or'power relating
to the mortgaged property, and shall transfer the
mortgaged property to the defendant free from
all incumbrances creafied by the plaintiff or any
person claiming under him, or, where the plain-
titt claims by derived title, by those under whom
he claims; and shall, if necessary, put the defen-
%aut into possesgion ‘of the mortgaged property ;
but R - : §
that, if such payment is not made on or
- before such day, the defendant shall be absolutely

* foreclosed of all right to redeem such property.

(IR payment is 80 made of such amount and

" Procedure in cpse of pay-  Of Such subsequent costs
ment! of amount due s_n{d as are mentioned in sec-
subsoquent oosts. tion sixty-four, the de-

Ko
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fondant shall (if necessary) be put into possession
of the mortgaged property, TR
t is not so made, the plainu
Rar S may app]y, to the Court
for an order absolute for
the foreclosux};e of the
id mortgage, and the Court shall then pass an
?:aicr ':bsg_hﬁe that the defendant to be foreclosed"f\
of all right to redeem the mortgaged property,
and may, if necessary, deliver possession of the
property’ to the plaintiff; and thereupon the
defendant’s right to redeem and the secnrity shall

Order absolute for fore-
closure.

hoth be extinguished.

Provided that the Court may, upon good cause
shewn, from time to time
postpone the day appoint-
ed for such payment.

In the Code of Civil Procedure, Schedule IV.,

No. 129, for tie words ¢ Final Decree,” the
words “ Order absolute ’ shall be substituted.

Power to enlarge time.

55. Ina suit for a sale under this chapter, if the
plaintiff succeed,the Court
shall, and in any other suit
by the mortgagee under this ehapter, if the plain-
tiff succeed the Court may
at his .instance pass a
§ decree ordering as pro-
vided in the first and second paragraphs of sec-
tion fifty-four, and also ordering that in default
of the defendant making payment as therein
mentioned the mortgaged property or a sufficient;
part thereof be sold, and that the proceeds of the
sale (after defraying thereout the expenses of the
sale) be paid into Court and applied in payment
of what is so found due to the plaintiff and that
the balance, if any, be paid to the defendant or
other persons entitled to receive the same.

Decree for sale.

Powor to decrce sale at
instance of mortgagee.

When the mortgagee sues only for a fore-
closure, if the Court con-
siders that he will not be
damnified by such sale
- A and if the defendant
furnishes such security, if any, as the Court
thinks ‘sufficient for the payment of the balance
due for the time being by him on the mortgage
the Court may, at the instance of the defendant,
pass a like decree. ¢

. Power to deccree sale
in foreclosure-suit at in-
stance of mortgagor.

Apy decree under this section ma i

I A y also direct;
the defeuda_ut.tp pay any balance remaining due
to the plaintiff apon the mortgage after the

proceeds of sale have been dealt wi .
provided. lt with as above «

56. If in any case under section fifty-five the

Procedure when defen- defendang malfes RaYS
dant pays amount due and 'B1F as mentioned® in
subsequent coits. ?fafctxon fifty-four, he shall

: I necessary) be put i
possession of the mortgaged progzrty: I;)ut il;

such payment is not so made, the plaintiff or the <~
1

defendant, as the case way be, may appl
Court for an order absolute for salg ofpllz)hg br.(z);otxl-::
Order abzolute for sale. gz%ig‘ 511;.01[1)6:}?’ and the
en
order that such property, or a suiﬁcielll): & ;Itl'.
thereof, be. sold, and that the proceeds of the sale
be dealt with as 18 mentioned 1n section fifty-five
and therenpon the defendant’s right to redeem.
and the security shall hoth be extinguished,



57, When the net proceeds of any such salo
are insufficient to pay the
amount ‘due for the time
. being on the mortgage,
the balance, if payable according to the contract
between the partics by the defendant otherwise
than out of the preperty sold, may be recovered
“either (if the Court thinks fit) in the same suit in
.the same manner as under a decree for money, or
* by any other legal process open to the mortgagee.

Recovery of balance due
on mortgage.

Redemption.

58. Besides the mortgagor, any of the follow-
ing persons may institute
asuit forredemptionof the
mortgaged property :—

Who may sue for re-
demption.

(2) any person (other than the mortgagee)
having any interest in or charge upon the pro-
perty :

(b) any person having any interest in or charge
upon the right to redeem the property :

(c) any surety for the payment of the mort-
gage-debt or any part thereof :

(d) the guardian of the property of a minor
mortgagor :

(¢) the committee or other legal curator of a
lanatic or idiot mortgagor :

(f) the judgment-creditor of the mortgagor,
when he has obtained execution :

(¢9) a creditor of the mortgagor who hasina’

suit for the administration of his estate obtained
a decree for sale of the mortgaged property.

Ezplanation.—An easement is not an interest
within the meaning of clause ().

59. In asuit for redemption, if the plaintiff
Decree in succeed, the Court shall

redemption-
2wt pass a decree

ordering that an acconnt be taken'of what will
be due to the defendant for principal and interest
on the mortgage, and for his costs of the suit,
on the day next hereinafter referred to, or de-
claring the amount so due at the date of such
decree ;

and ordering that upon the plaintiff paying to
the defendant or into court the amount so due on
a day within six months from the date of declar-
ing In court the amount so due, to be fixed by
the Court, the defendant shall deliver up to the
plaintiff, or to such person as he appoints, all do-
cuments in his possession or power relating to
the mortgaged property, and shall (if such pro-
perty has been transferred to the defendant) re-
transfer it to the plaintiff free from the morg-
gago and from all incumbrances created by the
defendant or any person claiming under him, or,
when the defeadant claims by derived title, by
those under whom he claims, and shall, if necessary,
put the plaintiff into possession of the mortgaged
property ; but

that if such payment is not made on or before
such day, the plaintiff shall be absolutely fore-
closed of all right to redeem such property.
vI.—6
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60. If payment is made of such amount and
of such subseqnent costs
as are mentioned in sec-
tion sixty-four the plain-
tiff shall, if necessary, be put into possession of
the mortgaged property.

In caso of redemption,
possession:

If such payment is not so made, the defendant
may apply to the Court
for an order absolute for
the foreclosure of the. said mortgage, and the
Court shall then pass an order absolute ordering
the plaintiff to be foreclosed of all right to,redeem
the mortgaged property, and may, if necessary,
deliver possession of the property to the defend-
ant; and thereupon the plaintifi’s right to re-
deem and the security shall both be extinguished :

In default, foreclosure.

Provided that the Court may upon good cause
shewn, from time to time
postpone the dayappoint-
ed for such payment.

Power to enlarge time.

Redemption and Foreclosure.

61. When property is mortgaged for successive
debts to successive mort-
gagees,any mesne mort-
gagee may institute a
suit to redeem the inter-
ests of the prior mortgagees and to foreclose
tho rights of those that are posterior to himself
and of the mortgagor.

Right of mesne mort-
gagee to redcem and fore-
close.

The decree in such suit may bein the form set
forth in the third schedule hereto annexed, with
such variation as the circumstances of each case
require.

62.

Loss occasioned by mort-
gagee'’s default.

If the mortgagee fail to perform any of
! the duties imposed upon
him by section forty-two,
; he may, when accounts
are taken in pursuance of a decree made under
this chapter, be debited with the loss, if any, oc-
casioned by such failure. .

Costs.

63. The mortgagee is ordinarily entitled to
receive or.add to his debu
his costs properly incur-
red of any suit under this
chapter. But such costs, or any part thereof,
may be disallowed if the mortgagor has paid or
tendered to the mortgagee, or has deposited in
court, the whole amount due to him under the
mortgage, and if the mortgagee has unreasonably
refused to accept such tender orto take such
money out of court in discharge of his claim, or if
he has prevented a mortgagor willing and able
to make such payment, tender or deposit from
making it by refusing or neglecting to give him
proper information as to the state of the accounts
required to be kept under section forty-two.

Costs of mortgagee.

64. Tn finally adjusting the amount to be paid
to a mortgageo in case of
a redemgtion cr a sale by
the Court under this
chapter, the Court shall, unless the conduct of
the mortgagee has been such as to disentitle him
to costs, add to the principal debt such costs of
suit as have been properly incurred by him since

Costs of mortgggee sub-
sequent to decree.



the décree for foreclosure, redemption or sale up
to the time of actual payment.

Sale of Froperty subject to prior mortgage.

65. If any propertly the sale of which is direct-
ed under this chapter is
subject to a prior mort-
gage, the Court may,
with the consent of the prior mortgagee, order
‘that the property be sold free from the same,
giving to such prior mortgagee the same interest
in the proceeds of the sule as he had in the pro-
perty sold. y

66. Such procecds shall be brought into

Application of procceds. I(c)) ::sr? and applied as fol-

first, in payment of all expenees incident to
the sale or properly incuired in any attempted
sale ;

Sale of property subject
to prior mortgage.

sacondly, if the property has been sold free
from any prior mortgage, in payment of what-
ever is due on account of such mortgage ;

“thirdly, in payment of all interest due on ac-
count of the mortgage in consequence whereof
the sale was directed, and of the costs of the suit
in which the decree directing the sule was made ;

Sourthly, in payment of all principal moneys
due on account of that mortgage ; and

[ifthly, tho residue (if any) shall be paid to the
persvn proving himself to be interested in the
property gold, or if there bo more such persons
than one, then to such persons according to their
respective interests therein or upon their joint
receipt.

67.

Rights and powers of
transferee of mortgnge-debt
ormortgaged property.

If property subject to a mortgage, or the
right to recelve mort-
gage-money, be trans-
ferred to a third person,
the transferce has all the
rights and powers of his transferor, under the
{ﬁort‘guge, and is subject to tho labilities exist-
ing between his transferor and the mortgagor or
mortgagee, as the case may be.

Where such a trausfer is made for the purpose
of securing money advanced or to be advanced by
way of loan or an existing or futuro debt, the
original mortgage-debt, if recovered by either the
transforor or the transferee, is applicable, first, in

ayment of the costs of such recovery, secondly,
in or towards satisfaction of the amonnt for the
time being secured by the transfer ; and the re-
sidue, if any, belongs to the transferor.

Charges.

68. If by any assurance other than a mort-
gage-deed, or by any
will, or under the provi-
sions of this or any other Act, or by operation of
law, certain immoveable property of one person
18 made security for the payment of certain moncy
to another, the latter person is said to have a
charge on the property, and all the provisions
hereinbefore applied to a mortgagér shall apply
to the owner of such property, and all the pro-
visions hercinbefore applied to a morlgagee
1netituting a snit for the sale of the mortgaged
~ property shall apply to the person: having such
charge.

Charges.
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is or becomes absolutely
entitled to immoveable
property, of a charge or
other incumbrance on which he is also the owner,
the charge or incumbrance shall be exl'lngmshed,
unless by an instrument in writing registered ho
expressly declares that it shall be kept on foot.
CHAPTER VI. f
Or LEASES OF InMMOVEABLE PROPERTY. /
. A person proposing to let immoveable
= 5 3 ]fropc?by need not_ disclose
defects therein which the
lessee might with ordinary
care discover; but the proposing lessor must not
conceal, or attempt to conceal, such defects, and
he must disclose to the lessee all other defects
therein of which the former is, and the latter 18
not, aware.

When the proposing lessee stands, or has
stood, as regards the property, in a fiduciary re-
lation to the lessor, he must disclose to the lessor
any fact which increases the value of the property
itself, and of which the former has, during the
existence of such relation, become aware. Save
as aforesaid, a person proposing to take a lease of
immoveable property need not disclose any fact
unknown to the lessor which increases such value.

71. Inthe sbsence of a contract in writing or
5 ... local usage to the contrary,
orﬁﬂﬁ_”m?ﬁlﬂgzgmtws the lessor and the lessee, as
against one another, respec-
tively, possess the rights and are subject to the

69. Whero a person

Merger of charges,

Disclosures required
from proposing lessor
and lessee.

_liabilities mentioned in the eighteen rules next

following, or such of themn as are applicable to
the property leased :—

(a.) The lessor is bound to put the lessee 1n
possession of the property leased :

(b.) The lessor shall be deemed to contract with
the lessee that the latter paying the rent reserv-
ed by the lease and performing the contracts by
the lessee may hold the property leased during
the time limited by the lease without interrup-
tion by the‘lessor or his assigns, or any person
lawfully claiming through him or them :

(c) In the absence of fraud, concealment or
misrepresentation, the lessor is not answerable
for any defect'in the property leased which the
lessee could not with ordinary care have dis-
covered :

(d) During the continuance of the lease, tho
lesseo is entitled to the enjoyment of all easements
appendant to the property leased at the time when °
the lease was made until such easements are ex-
tinguished :

(e.) The lessce is hound to keep, and on the
termination of the lease to restore, the property
leased in as good condition as it was in at the time
when he was put in possession, subject only to
reasonable wear and tear:

(/f.) If by fire, tempest or flood, or violence of,
an army or of a mob, or other superior force, anly
part of the propertv Ieased be wholly destroyed or
rendered substantially unfit for the purposes for
which it was let, the lease shall be void as to that
part, and any rent or fine payable under the lease
shall proportionately abate, and a proportionate
part of any fine paid by the lessee shall-be re-
tuined by the lessor :

.



* If the injury bo occasioned by the wrongful
act or default of either party, such party shall
not be entitled ty avail himself of the benefit of
this provision : ;

(9) In case the lease is rescinded for the de-
fault of the lessce, he is bound to puy the rent
up to the tiwe of such rescission, and also to

make compensation for any other loss resulting-

#“trom his default; but in estimating such com-
pensation, the Court shall take into account the
fine (if any) paid under the lease:

(h.) If the lessor neglects to make, within a
reasonable time after notice, repairs which he is
bound to make, the lessee may make the same
himself, and deduct the expense of such repairs
from the rent, or otherwise recover it from the
lessor :

(3.) If the lessor neglects to make any pay-
ment which ke is bound to make, and which, if
not made by Lim, is recoverable from the lessee
or against the property leased, the lessce may
make such payment himself, and deduct it from
his rent, or otherwise recover it from the lessor :

(j.) Wvery lessee who becomes aware of any
proceeding to recover the property leased to him
or any purt thereof is bound to give notice there-
of to the lessor with reasonable diligence ; and, in
default of so doing, he is liable to make compen-
sation to the lessor for any loss or expenses
occasioned by such omission:

(%) The lessee is bound to give notice to the
lessor, within a reasonable time, of any encroach-
ment made upon, or any interference with the
]ess:m-’s rights concerning, the property leased,
which may come to his knowledge ; and, in
default of so doing, he is liable to make compen-
sation to the lessor for any loss or expenses occa-
sioned by such omission :

(L) The lessee may use the soil and its products
for all purposes of enjoyment as a reasonablo
owner would use them ; but he may not fell tim-
ber, pull down or damage houses, open mines, or
commit any other waste:

(m.) No lessee of immoveable property shall,
without the lessor’s consent, erect any permanent
structure thereon, except for agricultural purposes;
and 1o such lessee who erects thereon any build-
ing, engine or machinery for agricultural purposes
shall remove the same withont first giving to the
lessor or his agent one month’s previcus notice
in writing of s intention so to do, and thereupon
the lessor or his agent may elect t purchase the
thing <o proposed to be removed, and the lessee’s
right to remove the same shell thereby cease, and
the same shall belong to the lessor; and the value
thereof shall in case of dispute be ascertained and
determined by two veferces, one to be chosen by
each party, or by an umpire to be named by such
referecs, and shall be paid or allowed in account
by the lessor :

(n) Subject to the provisions of clause (m),

—~the lessce hasa right to remove at aay time
during his possession of the property leased, all
things which he has affixed to the soil : but he is
liabie to make compensation to the lessor for
alldanagecaused tothe propzrty by suchremoval :

(0) On the determination of the lesse, the lessee
is bound to pnt the lessor into possession of the
property leased :
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(p) When a leaso of uncertain duration deter-
mines by any means except the fault of the lessee,
he or his legal representative is entitled to all the
crops planted or sown by the lessee and growing
upon the land for the scason current when the
lease determines, and to free ingress and egress to
reap and carry them :

(9) If the lessor transfers the property leased,
or any part thereof, or any part of his interest
therein, the transferee shall possess all the rights
and, if the lessee so clects, be subject to all the
liabilities, of the lessor as to the property or part
transferred so long as he is the owner of it ; but
the lessor shall not by reason only of such trans-
fer cease to be subject to any of the liabilities
imposed upon him by the lease, unless the lessce
elects to treat the transferee as the person liable
to him : Provided that, if the lessee pay rent to
the lessor without having reason to believe that
such transfer has been made, he shall not be liable
to pay such rent over again to the transferee :

Where only a part of the property leased is
transfered by the lessor, he may determine what
proportion of the rent reserved by the lease is
payable in respect of the part so transferred :

(r.) * The lessee may transfer, absolutely or by
way of mortgage, the whole on any part of his
interest in the property, and any transferee of
such interest or part may again transfer it. The
lessee shall not, by reason of such transfer, cense
to bo subject to any of the liabilities attaching
to the lease, unless the lessor elects to treat the
transferee as the person subject to such liabili-
ties. Subject as aforesaid, each successive trans-
feree, so long as he is entitled to the propertyy
leased, possesses all the rights, and is subject to
all the liabilities, of the lessee.

Nothing in this section shall be deemed to au-
thorise a tenant having a right of occupancy to
assign his interest as such.

7z,

Lessee before entry.

A tenancy begins when the lesseo enters,
under the lease, into pos-
session of the property
leased, and until hg so enters, he cannot sue for
compensation for a trespass thereon.

73. When the lessce is declared an insolvent,
vhe receiver of his pro-
perty appointed under
the Code of Civil Procedure, section 851, may,
with the leave of the Court, by writing under
his hand, disclaim the property leased, and =
thercupon the lease shall be deemed to be sur-
rendered from the date of the declavation, and
the Court may order the property to be delivered
up to the lessor or make such other order as to
the possession thereof as may be just :

Insolvency of lessee.

Provided that the receiver shall not disclaim
such property in cases where an application in
writing has been made to himn by any person in-
terested thevein, requiving him to decide whether
he will disehim or not, and the receiver has for |
a period of not less than twenty-cight days.after
the receipt of such application, or such further
time as may be allowed by the Court, declined or
neglected to give notice whether he’disclaims the
property or not. i




On tho application of any person interested in
the property, the Court may direct possession
thereof to be delivered to him, or make guch
other order as to possession thereof as may be just.

Any person injured by the operation of this
saction shall be deemed to be a creditor of the
insolvent to the extent of such injury, and may
accordingly prove the same as a debt under the
insolvency.

74. In the absence of a contract in writing or
local usage to the con-
trary, a lease of property
for purposes of cultiva-
tion shall be a Jease from
year to year terminable by six months’ notice
expiring with the end of a year of the tenancy ;
and alease of property for any other purpose
shall be a l2ase from month to month, terminable
by fifteen days’ notice expiring with the end of
a month of the tenancy.

Every mnotice under this section must be in
writing signed by or on behalf of the party giving
itand tendered or delivered to the party who is
intended to be bound by it, or affixed on a con-
spicuous parb of the property.

75. Whero the time limited hy a lease is ex-
pressed as commencing
from a particular day, in
computing that time such
day shall be excluded. Where no day of com-
mencement i8 named, the time so limited begins
from the making of the lease.

Where the time so limited is a year or a num-
ber of years, in the ab-
sence of an express agree-

_ Duration of certain leases
i absence of written con-
' tract or local usage.

Exclusion of day on
which term commences.

Duration of lease for a

4 year.
leaso shall last during the whole anniversary of
the day from which such time commences.

Where the time so limited is expressed to be

determinable beforo its

Option to determine lease. expiration af the option

of the parties or one of

them, the lessee, in the absence of an expross

agreement to the contrary, shall have such option.

76. A lease deter-
mines—

(a) by efflux of the time limited thereby ;

(b) by rescission ; 8

(¢) by surrender in express terms ;

(d) by surrender by operation of law, that is
to say, in case the lessee accepts from the lessor

« o new lease of the property leased, to take effect
during the continuance of the existing lease ;

(e) by forfeiture, that is to say, (1) in case the
lessee breaks an express condition which provides
that, on breach thereof, the lessor may re-enter,
or the lease shall become void ; or (2) in case the
lessee renounces his character as such either by
setling up a titlo in a third person or by claim-
ing title in himself;

(f) on the expiration of a notice to quit duly
given to the lessee. ,.

77. A forfeibure or notice under section seven-
ty-six clause (¢) or (f),
is waived by receipt of
] rcgt which has become

flue since the breach or lao expiration of the

Determination of lease.

Waiver of forfeih;ro or
notica to quik.

. hearing of the suit, the lessee pays or

ment to the contrary, the .

notice, or by distress for such rent, or by any

other act on the part of the lessor .showmg an

intention to treat the lease as gubsisting- :
Where o lease has determined by forfeiture

for non-payment of rent

Relief against forfeiture

] sues to
for non-payment of rent. and the lessor

eject the lessee, if, ab the
tenders torr
the lessor the rent in arrear, together with interest
thereon and his full costs of the suit, or gives
such security as the Court thinks sufficient for
making saeh payment within ffteen days, the
Court may, in lieu of making a decres for eject-
ment, pass an order relieving the lesseo against
the forfeiture; and therenpon the lessee shall
hold the property leased as if the forfeiture had
not occurred.

Nothing in this section applies to suits under
Act No. X, of 1859, or Bengal Act No. VIIL. of
1869.

78. If alessce or sub-lessce of property re-
mains in  possessiom
thereof after the deter-
mination of the lease, and the lossor or his legal
representative accepts rent from the lessee ox
sub-lessee, or otherwise assents to his continuing
in possession, the lease is, in the absence of am
agreement to the contrary, renewed from year to:
year or from month to month, according to the
purpose for which the property is leased, as spe-
cified in section seventy-four.

Effect of holding over.

Illustrations.

(a.) Alets a house to B for five years. B sub-
lets the house to C ata monthly rent of Rs. 100.  The
five years cxpire, but C continues in possession of
the house and pays tho rent to A. C’s lease in
renewed from month to month.

(b.) A lots a farm to B for the life of C. C dies,
but B continues in possession with A’s assent, B’s
lease is renewed from year to year.

CHAPTER VII.
OF SETTLEMENTS.

79. “Settlement ” means, in this chapter, any
disposition in writing of
moveable or immoveable
property—

(@) whichisnot testamentary, and is not found-
ed on any consideration, or

(b) which is mage in consideration of marriage,
or

(¢) which is made for the purpose of dividing
property of the settlor among his family or those
for whom he desires to provide,

but does not include a gift made by a Hindd;
Muhamwmadan or Buddhist.

80. A seitlement, whether made for a consi-

deration or not, is bind-

!4 Scttlement ”’ defined.

Consideration not necessary
to makesettlement binding.

those claiming under him.
81. A scttlement made for the purpose of de-
priving present or future
creditors or other persons
of their demands against
 the settlor, isvoid against
all present and future creditors of'the settlor and

Voidability of settle-
ment made in fraud o
creditors.

ing on the settlor and~
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their successors in interest, and against any
person upon whom his property devolves in trust
for the benefit of his creditors.

Nothing in this section affects the rights of
persons who have acquired, in good faith and for‘ *
consideration any interest under the sottlement.

82. "A condition or limitation in a settlement

or will, restraining any
€ person from parbing with

ordisposing of hisinterest
is void : provided that property may be settled or
bequeathed for the benefit of a married woman
who is not a Hindd, Muhammadan or Buddhist,
80 that she shall not have power to deprive herself
of the income thereof in anticipation.

83. A condition or Limitation contained. in a
settlement or will mak-
ing an interest thereby
reserved or given tc or
in trust for any person
to cease on his becoming insolvent, or endeav-
ouring to transfer or dispose of the same, is void.

84. 1If, by a settlement, property be given io
a person then living in
general terms, without
indicating  the time
when itis o be paid or delivered, such person
has a vested interest therein from the day of the
execution of the settlement, and if he dies with-
out having received it, it shall (subject to any
legal dispesition thereof which he may have
made) pass to his legal representative.

85. Where, by the terms of a settlement, pro-
perty is given to & person
not in existence, but he
is not entitled to posses-
sion of it immediately
upon his birth, a right to
receive it at the proper time shall, unless a
contrary intention appears by the settlement,
become vested in such person upon his birth, and
shall (subject to any legal disposition thereof
which he may have made) pass to his legal re-
presentative if he dies before that time, and
without having received it. And in such cases
it 1s from his birth said to be vested in interest.

« 5 oo o
2' Condition  restrainin,
alienation of interest.

in-
terest determinable on in-
solvency or alienation,

Condition making

Vesting of giftin general
Lerms.

Vesting in interest of
gift to unborn person not
entitled to possession im-
mediately on birth.

86. The provisions of the Indian Succession
Act, 1865, sections 100
to 104, both inclusiye,
107 and 108, 111 to 127,
both inclusive, and 167,
shall apply, mutatis mutandis, to gifts contained
in settlements.

87. Whencver a person becomes entitled in

Application of sectione
of Act X of 1865 to gifts
contained in settlements.

" Right to income of pro-
perty coming into posses-
aion under gettlement.

be entitled to receive
thereof from that time.

possession, by virtue of
a settlement, to money
or any other property

* yielding income, he shall

the interest or income

CHAPTER VIII,

OF THE DiscrerioN oF THE COURTS TO DBEAL WITH
SETTLED LAND.

88. If any person having, under a settlement

Power exerciseable by
Court on application of
person interested in posses-
sion in gettled land.

vI.—7 .

or will, a limited interest
in possession in any land,
apply under this #ection
0 the High Court within
the limits of whose

appellate civil jurisdiction such land or any part
thereof is situate, the Court may, if it deem it
justand expedient to do so,—

(@) make such leases of the whole or any part
of the land for such’ terms of years, ‘for such
rents, with such powers, and with such conditions,
reservations and exceptions as the Court thinks
fit ;

2 7 .

* (b) make such sales of the whole or any part

of the land, for such sums, payable either at

once or periodically, with such powers, and with

such conditions, reservations and exceptions as'
the Court thinks fit ;

(¢) appropriate any part of the land for the

* formation of streets, roads, gardens or other open

spaces, tanks, sewers, drains or water-courses,
and authorize the erection of buildings and works
thereon ; ;

and generally deal with the land in any way
the Court may think just and beneficial to the
persons interested therein. ‘

89. Ivery such application shall bein writ-
ing, and notice thereof
shall be served through
the Court on all trustees
under the settlement or
will, and on any other persons who in the opinion
of the Court ought to be so served, and shall be
published in such newspapers as the Court may
direct.

Service of notice and
advertisement of appli-
cation.

90. The Court shall permit any person in-
terested in the land, and
may in its discretion per-
mit any other person,
to appear and be heard in opposition to, orin
support of, any such application, on such terms
as to costs or otherwise as it thinks fit.

Appearance to oppose or
support application.

91. The Court may order the costs of all or
any parties to any such
application to be paid
out of any principal money receivable on acconut
of any dealing with vhe land which is the subject
of the application, or to be a charge on such land
or on any other land belonging to the sames
owners.

92,

Leases under'section 88.

Costs of application.

Bvery lease made under section eighty-
eight shall take effect: in
possession ; and on every
such lease shall be reserved the best rent that
can be reasonably obtained, to be made payable
half-yearly or oftener without taking any fine or
other benefit in the nature of a fine.

93. All or any part of the proceeds of any
lease, sale or disposition
under section eighty-
eight may, if the Court
think fit, be paid into
court.

94, The Court shall declare what parts of
such proceeds 80 received .
shall be considered as
income, and may direct
the same to be paid to
the person for the time being entitled in posses- *
sion to the land dealt with; and fhe residue of
such money shall
applied as the Court

Payment into court of
money receivable under
section 88, *

Power to direct payment
of income to sperson en-
titled.

Application of residue.

B4l




direct in one or more of the manners follow-
ing :-— 4

() the payment of the amount due in respect
of any charge on the land dealt with ; :

(b) the purchase of other property or the in~
vestment in securities for the bencfit of the per-
sons interested in the land dealt with ;

(c) #he payment to any person becoming abso:
lutely entitled to the land dealt with.

Exeranation.—In thissection the term ‘“securi-

+ ties’” means—
(d) promissory notes, debentures, stock and
« other securitics of the Government of India ;

(e) bonds, debentures and annuities charged by
the Imperial Parliament on the revenues of India ;

(1) stock or debentures of, or shares in, Rail-
way or other companies, the interest whereon has
been guaraniced by the .Government of India;
and

(9) debentures or other secarities for money
issued by or on behalf of any wunicipal body
under the authority of any Act of an Indian
legislature.

CHAPTER IX.

Or Girrs ForR RELIGIOUS AND CHARITABLE PUR-
p POSES.

. 95. No person having a nephew or nicce, or
Gift to charitable uses any nearer relative, shall
by person having certain  have power to give ahy
relatives. g immoveable property to
religious or charitable uses, unless by an assur-
ance executed not less than twelve wmonths
before his death, and registered. 1
96. * Subject to the provisions of the last
Assuranco of property in  preceding  section, im-
perpetuity for usoof any moveable property may
community or institution. be assured in perpcl‘uity
for the benefit of the public in the advancement
of religion, knowledge, commerce, health, safety
or auy other object beneficial to maunkind. Pro-
vided that notico of such assurance shall be given,
as soon as may be after its execution, to the Local
. Government and that no such assurance shall take
effect until it has been sanctioned by some public
authority to be designated by the Local Govern-
went by notification in the official Gazette.

i

f The grant or refusal of such sanction may be
notified by an entry in the book in which the
assurance is registered, and the registering, officer
shall make such entry on receiving from the pub-
lic anthorvity aforesaid a written order in this
behalf.

If no such order is made within two years next
after the time when the property becomes applic-
able for the benefit of the public, it shall be
deemed that sanction hasbeen granted.

If such sanction is refused, the property shall
devolve as if no such assurance had been made.

. CHAPTER X.

Or certAly Rignrs anp Liapinimies o QwNexs
or Luurep INTERESTS. -

97. A person having a limited interest in any

o g immoveable property is

and obliations of not, as such, entitled to

m"‘m limited in- do: or omift any act the

ST ; doing or omitting of
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which is destructive or permanently injurious to

to such property. ;
Exeranation.—No act done 1
use and enjoyment of property
injurious within the meaning
though it may exhsust the subst:
erty.
i Tllustrations. C
or life of Iandl ?in which &
ing- ds. He is not entitled, as such,
dwwslllllllngol:vo: i%:tlz::uﬂe. Nor must he suffer it to fall
for want of necessary repairs. X
(b). A is tenant for life of land in which coal lies.
He is entitled, as such, to work and use the coal.
(c)- A is tenant for life of land planted with trees.
He ig entitled as such to eut the trecs at maturity,
but is not entitled, as such, to cut them when imma-

n the reasonable
is destructive or
of this section,
.nce of the pro-

(a). A is a tenant f

ture, except for the purpose of thinning out or other- -

wise benefiting the plantation. .

Save as aforesaid, such person or his legal re-
presentative has the same right as a lessee to
remove, during the continuance of such interest
or within a reasonable time afterwards, all things
which he has affixed to the soil in which he had
such limited interest, and all crops growing upon
the land for the season current when such limited
interest determines.

98. A person having a limited interest in pos-

Obligation of owuer of §ession 1 any _’mmove'
limited intorest i posses- able property, is bound
sion of property mortgaged.  {g discharge all taxes and
other public periodical charges to which such
property is liable and, to the extent of the rents
and profits of the property which without his
wilful default ho might have received, all periodi-
cal payments accruing due on account of any
mortagago or charge thereon taking effect during
the continuance of his interest in priority to such
interest.

99. Every advantage or increase of value

Right to incroase of valug ~3CCIUINZ (ucmdent‘_a]ly or
to property in which there  through the exertions of
are successive interests. any one havi-ng a limited
interest) to any immoveable property in which
successive interests exist, belongs, in the absence
of any personal law to the contrary, to all the
persons having any interest in the property, in
the same shares snd manner as they are entitled
to the property.

100. Any person claiming any immoveable

Discovery of death of ., property after the death
tenant for life. of any ‘minor, married
woman or other person and having. reason to
believe that such minor, married woman or other
person is dead, and ‘that his or her death is con-
cealed by his or her guardian, husband or any
other person, wmay once a year move the High
Court to order the person concealing or suspected
to conceal such person to produce him or her at
§}1‘ch time and place, and bhefore -sueh persons
(ifany), as the Convt may divect. And the High

Court, if it think fit, shall make such order,

and in case of disobedience thereto by the
person In possession of. the property, the person
so claiming the same may, by order of the
C_ourt-,. enter thereon and receive the profits there-
of asif the person so concealed or suspected to
be coneealed were dead,

Nothing in this section shall be deemed to
authorize the High Court to compel the produc-

-
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tion in court of women who, according to the cus-
toms and manners of the country, ought not to

be compelled to‘appear in public.
Saving of mortgagees and 1017 Noshingiinies
esyees, !

gagees or lessees.

f CHAPTER XI.
Or Powers.
102. A person may be authorized to determine,
D I BRI with or without the con-
fined. PPOI €S sent of others, the dispo-

. : sition of property other-
wise than by virtue of his ownership. A person

so authorized is said to have power to appoint
such property.

The person who gives the power is called the
donor, the person to
whom the power is given
‘is called the donee, and
the persons for whose benefit the power is to be
exercised are called the objects of the power.
A person to whom any property is appointed is
called an appointee.

Donor, donee, objects,
appointee, defined. o

Tlustrations.

(a). A grants laud to B for B’s life, with remain-
der to such of B's children as B shall appoint. B
appoints to C aud D, two of his children, in equal
whares. A is the donor of the power, B the donce,
B’s children the objects, and C and 1) the appointees.

(b). A, the absolute owner of certain land, grants
it to B to such uses as C, with the consent of D),
shall by assurance appoint. C with D’s consent ap-
points part of the thnd to 18 absolutely, and the rest
to I for seven years. Here C is the donece and also
the object of the power, and I& and I are the ap-
pointees.

A power authorizing the donee to appoint to
whomsoever and  for

whatsoever interest he
pleases, is called a general power.

A power restricted in respect either of its ob-

General power.

; Epeaikl poyer may be conferred under
1t, i3 called a special power.

Where the donee has neither a present. nor a
future interest in the pro-
perty, the power is called

Collateral power.

a collateral power.
Rules as to all Powers.

103. Where a power is vested in several donees,
all who are living must
unite In its execuation ;
but in case any one or
more of them die during the continuance of the
power, it may be cxercised by the survivors or
the survivor, unless a contrary intention appears
“by the instrament creating the power.

. Exercige of powor vested
in geveral donees.

104. The donor may direct that the power
shall be exercised by will
only, or by non-testa-
mentary instrument only.

If he directs that the power shall be exercised
by will only, it must be exercised by will duly
* executied according to the provisions of the Indian

Modes in which powers
may be executed.

chapter applies to mort- .

jects or the interests that
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Succession Act, 1865, or according to such other
law as at the time of the execution of the power
may be applicable to a will executed by the donee. |

If he directs that the power shall be exercised
by non-testamentary instrument only, it must be
exercised by such an instrument and registered.

If he imposes no such restriction on the exercise
of the power, it may be exercised either by such
will or by such assurance as lastly hereinbefore
mentioned. .

105. When the power is not properly exer-
cised, no Court shall in

Jurisdiction ~ to :{)id any case cumpel the per-
ggizﬁiuvc executions abo- Tt possessiou of the

property to which the
power relatos to deliver the property as if the
power had been properly exercised, or shall other-
wise aid the defective execution, except as pro-
vided in the Specific Relief Act, 1877, chapter
three.
106. All appointments made in the manner
directed by section one
hundred and four shall
be deemed to be executed
and attested in proper form, notwithstanding
that some other mode of execution or attestation
has been prescribed by the donor.

Validity of forms hereby
prescribed.

107. An appointment made by will may be
revoked by a subsequent
will ; but it is not revoked
by mere general words of
revocation of all former wills, without a new
appointment.

Revocation of appoint-
ments.

An appointment made by a non-testamentary
instrument is irrevocable except where powerto
revoke the appoiutment is expressly reserved by
such iustrument.

108. A power exer-
ciseable by will only
cannot be delegated..

Delegation of powers.

A special power involving the exercise of per-
sonal discretion by the donee cannot be delegated.

A power to do an act merely ministerial and
involving no personal discretion may be delegated.

. Illustrations.

(a). A has power under a settlement to dispose of an
estate in such proportions as he thinks fit*among the
igsue of his marriage with B, A by his will purports
to delegate this power to B, to exercise as she thinks
fit. The attempted delegation is void, and the dis-
positions, if any, in default of appointment take
effect.

(). A, the donee of a power to appoint to s
childrven, determines to exercise it in favour of the
objects equally. With this view he causes an in-
strument of appointment to be prepared. A may
appoint an attorney to execute this instrument.

109. Where a power i8 to be exercised with
the consent of several
persons, all who are living
must concur in the con-
sent, but in case any one
or more of them die during the continuance of
the power, the consent ,of the survivors or the'
survivor is sufficient, unless a contrary intention
appears by the instrument creating the power.

Concurrence wilere power
15 to be exercised with
¢onsent of several persons.
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. Consent to the exercise of a power must be
given during the donee's lifetime by a non-testa-
_ mentary instrument registered.

Consent to the exercise of a power need not be
given by the instrument by which the power is
exercised, but if it is given by a different instru-
ment, such instrument must be executed at a time
not later than the time at which the donee of the
power executes the instrument by which he exer-
cises the power.

110. If a person disposes of property in such

Al ot power not 1r)na.nner as 18 ;z,udtl_xoxlﬂ;ged

y & power vested 1n him,

e such {’li sposition shall take

effect under the power, notwithstanding that the

power is not mentioned or referred to in the
instrument of disposition.

Illustration.

Tand is settled upon A for life with a special power
. to charge, by a non-testamentary instrument, por-
tions in favour of his children. Subsequently, a
‘general power to dispose of the land by any instru-
ment is vested in A. He exccutes an assurance, by
which he directs that a sum of money shall be raised
out of the land and settled on his son B for life,
with remainder to B’s wife and children, Such an
appointment cannot take effcct mnder the special
power, but may he treated as a valid exercisé of the
general power.

111. The donee of 2 power need not exercise
1t entirely and at once
by a single instrument,
but he meay from time to
time exercise any un-

2t his discretion.

Power exerciseable by
zeveral instruments execut-
<d at different times.

exhausted part thereof ’

If the donee has purported to exercise his power
in such a menner that his appointment is void,
the power is, to that extent, unexhausted,

Tlustrations.

(a). A has a general power. He may appoint the
roperty at one time to B for his life and at another
to C absolutely.

(b). Trustees under a settlement, having power to
Jend Rs. 10,000 to A, the tenant for life, lend ihe
money accordingly. A repays it The trustecs may
again lend Rs. 10,000 to A.

(c). A has power to raise Rs. 10,000 by sale or
mortgage of Sultinpur. A exercises the power by
mortgaging Sulténpur. He may afterwards exercise
the power by selling Sulténpur in order to pay off
the mortgage.

112. Where a power given hy any instrument

18 void 1n its creation, no,

. Disposition intended to 2 L A
we%ect after interests disposition or gift made

appointed under  void by the same instrument
power: shall be deemed void
merely because it is intended to take effect after
the interests to be appointed under the power or
in default of any such appointment. .

Tilusiration.

A marringe-settlement provides that the settled

. property shall belong to the husband aad wife succes-
~ siyely for their lives; that after the death of the sur;
vivor of them, it shall go to such of the children of
the marriage, and in such shaves, a3 the husband and

~ wife ] jointly appoint, the interest of each such
c ) become vested ifhim on his attaining the
nfy-five years ; and that in the event of
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. Without disposition of pro-

. .
there being no child of the marriage who shall attain
that age, or in default of appointment, the property
shall belong to the husband or his legal representa-
tive.

Here the power to appoint the property is, under
scction cighty-six, void in its creation; but the ulti-
mate interest given to the husband takes effect.

General Powers. 0

ol
113. If the donor confers on the’ doz:lee a),
« general power, the donce

Effect of general power. sghall, Sop Tarias regards
his power of disposition, his creditors-and all per-
sons who contract with him for lawful considera-
tion to obtain any interest in the property com-
prised in the power, be deemed to be the absolu!;e
owner of such property for such interest therein
as the donor could dispose of.

This ruleis to take effect notwithstanding thab
the donor has prescribed some particular method
for executing the power.

Tllustrations.
(@). A, the absolute owner of land, settles it on
B for life with remainder to guch purposes as B—
shall appoint, or
shall by deed appoint, or
shall by will appoint, or
shall by deed or will appoiunt,
and in case B dics without making eny such-appoini-
ment, on C absoluntely.

If B—

. grauts the land by assurance, or

bequeathes it, or

contracts to sell it, or

incurs debt,
the property is liable, in the hands of either B or C,
as the case may be, to the claims of B's grantee,
legatec, purchaser or oreditors, as the case may be.

If B dies having made no disposition of the pro-
porty, C is entitled to it, subject to any claims which
B’s creditors may establish against it.

(b). A confers on B a general power, exerciseable
by a non-testamentary instrument, to appoint certzin
land. B appoints the land to certain persons in such
shares as C shall fix, This appdintment is valid.

114. If the domor confers on the donee &

Effect of general power Seneral  power, and

makes no disposition of
the property in the evens
of non-appointment, the
donee shall be considered as the .absolute owner
of the property or such interest therein as the
donor could dispose of.

perty in case of non-

appointment.

Tllustration.

A, the absolute owner of property, settles it on B
for life with remainder to such purposes as B shall
appoint, and makes no gift over in default of appoint-
ment. B dies without makiug any disposition of the

* property. The property vests in the representatives

of B, and does not revert to A or hig representatives.
Special Powers. :

115. If the donee has only a special power, he.
cannot confer any inter-F*
est in the property com-
prised therein  which
could not have been, conferred by the donor as
the time of the creation of the power.

Tllustrations.

(). A settles a fund upon B for life with remain.
der to such pnrposes as B shall appoint, Afltzl:-mt:l?e

Interest confercible by
donee of spacial power.



nettlement is made Cis born. B then appoints the
fund to O for life with remainder to C’s children ab-
solutely. The appointment is valid, though C has
1o children at the time.

(b). A settles a fund upon B for life with re-
mainder to his children as he shall appoint. At the
date of the settlement B has no child, but afterwavds
has ason C. B then appeints to C for his life, with
7emainder to his children. Swuch interest could not
‘wave been conferred by A, and B’s appcintment is
7oid. g

116. Whers the donee of a special power pur-
ports, in exercise of the,
power, to appoint to ob-
jects authorized by the
power and also to objects
not so authorized, the appointment in favour of
the authorized objects shall take effect if their
interests are independent of those of the unauthor-
ized objects.

Effect of appointment to
«objects, somo authorized
and others unauthorized.

. Tlusiration.

Property is setiled on A for life, and after his
death on such of his children as he shall appoint, and
in. default of appointment to all A’s children equally.
A appoints that the property shall go after his death
to his widow for her life, and after her death' to two
of his sons, C and D, in equal shares. Thereare five
children of A. The appointment in favour of A's
widow is invalid, and the rents and profits of the
properby during her life will go to all the five child-
ren in cqual shares, but after her death to C and D
absolutely.

117. Where the donee of a special power pur-"
ports, in exercise of the
power to confer a larger
interest than is authorized
thereby, such appoint-
ment shall, if the appointee so elect, be void only
for the excess, and good for the residue, if they
can be separated.

Appointment in exceas
of power when voidable at
slection of appoaintce.

Hlustrations.

(a). A has g lifo-interest in Rémmagar, with power
to grant leases thercof for 30 years. A makes a
fease of Riamnagar for 50 years. Such lease is good
for 30 years only.

(0). A having a life-interest in Rémnagar and
Sultdnpur, with power to grant leases of Ramnagar
for 21 yeors, grauts a lease comprising both Ram-
nagar and Sultdnpur for 21 years.
the 1

After A’s death
may, if he ihinks fit, clect to retain the
a lease of Rimmnagar only, till the end of the

¢}

(¢). A having power to charge Rimnagar with
Rs. 7,000 charges it with Rs. 8,000. The appoint-
ment is good for the Rs. 7,000, but not for the
resiauc.

[i8.  Where, by 2n appointment under a special
power, interests anthoriz-
ed and also interests un-
authorized are created,
and the interests anthor-
ized cannot bo distin-
l,guished from those unauthorized, the whole is
void.

Invalidity of appointment
creating authorized and un-
anthorized
separable.

intcerests not

Illustrations.

(). A fund is settled on A during his life, and
after his dvath on his children as he shall appoint.
A appoints the.annual income for the benefit of his
son B and B’s wife and children, in such manuer as
trustees shall think fit, The appointment is wholly
void.
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(b). Under a similar settlement, A having legiti-
mate children by B, his wife, and others by C and
D, his concubines, appoints the property to be divided
among his children by B, C and D, the shares of the
sons to be double those of the daughters. Heie the
interests authorized and unauthorized cannot be dis-
tinguished, and the appointment is wholly void.

119. When a person exercising a special power
annexes to the gift a
condition or qualification’
which is not authorized
by the power, the gift is good and the condition
or qualification only is void.

Appointment with un-
authorized condition.

lllu.sh'ulions.

(7). .A, having a power to appoint a fund among
his children, gives a part of it tohis son B on con-
dition that B shall settle it on B’s children. The
condition is void, and the gift is absolute.

(). A, having a power to appoint a fund o a
limited class of objects of whom B is one, appoints
it to B, adding a condition that B shall release &
debt owing to him by A, and also pny Rs. 1,000 to
C. The appointment is good ; but the condition ig
void. .

.120. 'Where the donee of a special power pur-
ports, in exercise of the
power, to appoint to per-
sons not objects of the power, and by the same
instrument gives to the persons entitled, in default °
of appointment, to the property comprised in the
power benefits out of other property, the persons
so entitled shall elect either to confirm such ap-
pointment or to dissent from it, and in the latter
case they shall relinquish the benefits so given to
them.

Eléction.

The rules contained in the Indian Succession
Act, 1865, sections 173 to 177, both inclusive,
shall, mutatis mutandis, apply to elections under
this section.

121. If a beneficial interest in immoveable pro-
pertv, and also a power
to let it, are given to the
samo person, and he
grants his interest in the property, he may enter
into a contract not to excrcise his power.

Contract not to exerciso
power of leasing.

122. Save as provided by section one hundred
aud twenty-one,an agree-
ment or undertaking not
to exercise a power which
is given for tho benefit of persous other than the
donce is void.

Invalidity of agrecment
not to exercise power,

123. Where a power given for the beuefit of
persons other than the
donce is exercised with
a view to tho benefit, dircct or indirect, of the
donce, in any mode not intended by the donor,
the appointment is void.

T'rauds on powers.

Tllustrations.

(@). A, having power to appoint a fund in favour °
of any of her children, appoints the whole fund nb-
solutely to one child, who has previously entercd into
an agreement with ker to give one-half of the fund to
A’s husband absolutely. The appointment is void.

(b). A, having power to appoint a fund in favour
of any of his children, appoints a portion of the fund
to his son C, & minor, whom he knows to be suffering
from a mortal disease; A being the person entitled to
C's property in the event of his death. The appoint-
ment i3 void, . .

v




(c)- A, having power to grant leases of certain
sottled land, excreises the power in favour of Bin
consideration of Rs. 1,000 paid to A by B asa fin
or premium. The lease is void, and A holds the
Rs. 1,006 n trust for the persous interested under
the settlement

124. If the instrument by which a power of

§ . appointment in favour of
(oot e breperty in de- specified objeets is crent-
; ed does not provide for
the event of no appointment being made, the pro-
perty belongs (subject to any appointment that
may have been made) in equal” shares to the said

objects.
‘o Tllustration.

A setiles property on B for life with remainder to
B's children as he shall appoint, and makes no disposi-
tion in defauli of appointment. B has two children, C
and D, and appoints Rs. 1,000, part of the property, to
C. Then C dies. Then B dies without making any
further appointment.  After paying Rs. 1,000 to C or
his representative, the residue of the property is
divisible in equal moicties between D and the repre-
sentative of C-

125. Where there is a power of appeintment

G : in favour of a certain
ERBHCSe B objects. class of objects, and there
18 also a disposition of the property comprised in
the power in the even of there being no objects,
if the power is not exercised and there are objects,
the property belongs to them in equal shares.

126. Under a power of appointment in favour
of several objects, an ap-
pointment of the whole
property to one or more of
such objects exclusively
of the others is valid :

Appointment of whole
property to some only of
several objects in favour of
which power is given.

Provided that, where the assurance creating the
power declares the minimum amount or value of
the share from which no object of the power is to
be excluded, the appointment shall be invalid so
far. as it excludes any such object from any such

_share, and no farther.

127. Interests authorized to be created under *

a power fake effect when
created asif thay had been
created by tho original
instrument conferring the power, unless whero
a contrary intention is expressed therein.

Priority of interests
created under powers.

128. A power given fo the owner of a limited
interest in the property
comprised in the power i3
extinguished when  he
becomes the absolute owner of such property.

When the exerciso of a power given to the
owner of a limited interest in property would dero-
ate from a previous grant of such interest by the
once, the power shall be deemed to have been
extinguished Ly such grant,

Extinguishment of po-
wers.

Tlustrations. e

~ (a) Z, tenant for life of certain land with power
: harge it with a jointure for hig wife, becomes ab-
‘solute owner of theland. The power is extingnished.

‘(]7 ‘ A, tenant for life of certain land with power
ant leases thercof in possession, granis his life-
est in the land to B. The power is extinguished.

l
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CHAPTER XIL

Or PROPERTY HELD BY SEVERAL PERSONS.

129. On the death of one of two or more pebx'soz‘m‘f
. it! roperty 1n:
£ sl ¢ entitled to prope :
on?.c,F"’:féﬁi’.n"pch:Lf cg- theic own right, his §hm:e
titled to property in their ghall becom.e vest?d in his
SpEient legal representative, unff
less the property is held. under an instrumeni:
which expressly provides that on the death of
one, his share shall accrue to the survivor ox sur-
vivors.
Nothing in this section applies to property be-
longing to an undivided family..

Illustrations.
A and B jointly advance money on mortgage, A
contributing one-third. A died intestate. A’s third
belongs to his legal representative.

130. When immoveable property is held in
possession by co-owners,
any one of them may in-
stitute a suitin the proper
Court, and such Court may direct a partition of
the property to be made among the co-owners,
and for the purposes of partition may, in order to
equalise the value of the shares, direct any money
to be paid by one to another or to be charged on
one shere in favour of another.

If it appear to the Court that a sale of the
property and' a distri-
bution of the proceeds
would be more beneficial
for the persons interested than a division of the-
property between them, tho Court may, on the
application of any such person, direct a'sale of
the property.

Nothing in the second clause of this section
shall be deemed to authorise the Court to direct a
sule of the property of an undivided family.

131. On any sale under the last preceding:
Power to allow person §CCLl9n’ the Court paa.y, if
intercsted to bid for pro- 16 think ﬁt, allow any of
perty sold for purposes of the persons interested in
pozhition. the property to bid at the
sale, on such'terms as to setting-off or accounting.

Partition of immoveable
property.

Power to direct sale and
to distribute proceeds.

* for the purchase-money or any part thereof, or as.

to any other matters, as to the Court seems
reasonable.

132. All sums of money paid under the two
last preceding sections
may, if the Court think

fit, bo paid into Court.

Payment into Court.

133. Nothing in this chapter shall affect any
; ~ local law for the time
Saving of laws relating  being in force relating to
to partition of revenue-pay- the partition of estates
g cstates, N AL
payingrevenue to Govern-
ment.

134. When undivided immoveable property is
held in possession by co-
owners and one of them
transfers his share or
any interest therein, by
sale, mortgage or otherwise, the transferee takes
the share or interest subject to the right of
the other co-owners to enforce a partition of the

N

Right of . travsferee of
share of undivided pro-

perty.



.

property ; and when such partition is effected, the
right of the transferee as such, in the absence of
2 contract to the contrary by the co-owners, ex-
tends only to the share allotted to himself or to

- his transferor.

135. When one co-owner of immoveable pro-
perty comrits, or threat-
g ens to commit, waste on
{¢he samo without the consent of the other joint-
owner, that other may institute a suit to recover
compensation for the injury caused to him by the
waste, or to obtain an injunction to stay the
waste, as the case may require. :

.. Waste by one co-ownor.

CHAPTER XIII.

Or Assigyyexts o THINGS IN ACTION.

136. No assignment of, or charge on, any debt,
or any beneficial interest
in moveable property,
shall have any operation
against the debtor or against the person in whom
the property is vested, until express notice of the
assignment or charge is given to him, unless he
isa party to such assignment or charge ; and every
dealing by such debtor or person, not being a
party to, and not having received express notice
of, an assignment or charge, with the debt or
property shall be valid as against such assign-
ment or charge.

Sale, &c., of things in
action.

Ilustrations.

(@) A owes money toB, who assigns thodebt to
C. B, then demands the debt from A, who, having no
notice of the assignment, pays B. Tbe payment is
valid, and C cannoot sue A for the debt.

(b) A has jewels deposited with B, a jeweller. A
mortgages them to C. A then executes an instrpment
assigning them to D, who takes it to B and gets the
jewels from him before he, B, has received any notice
of C’s mortgage. B isjustified in handing the jewels
to D, and C has no remedy against D.

137. Every such notice must be in writing
signed by the person mak-
ing the assignment or
charge, or by his agent
duly authorized in this behalf.

138. On receiving such notice the debtor or
person in whom the pro-
perty is vested shall give
cffect to the assigninent
or charge, unless where the debtor resides, or the
property is sitnate, in a forcizn country aud the
title of the person in whose favour the assign-
ment or charge is made is not complete according
to the law of such country.

139. The person to whom a debt or charge is
assigned  shall take it
subject fo all the liabili-
ties to which the assiznor

. Notice to be in writing
signed.

Debtor to give cffect to
assigunment,

Liability of assignee of
thing in action.

was subject in respect thereof at the date of the

sassignment.
Tllustration.

(a)- A debenture is issued in fraud of a public
company to A. A sells and transfers the debenture
to B, who has no notice of the fraud. The debenture
is invalid in the hands of B.

140. Nothing in this chapter applies to debts

secured by negotiable

Saving of negotiable in-
2 instruments.

struments,
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CHAPTER XIV.

OF APPORTIONMENT.

All rents, annuities, pensions, dividends and
other periodical payments
shall, upon the determi-
nation by death or other-
wise, of the interest of
the person entitled to receive such payment, be

apportioned as if they had been made to accrue
due from day to day, but to be.payable on the,
days appointed for the payment thereof. 1

Apportionment of period- -
ical payments on determi-
nation of interest of person
entitled.

Nothing in this section shall affect any express
provision in any instrument binding on such
person.

THE FIRST SCHEDULE.

(a). StaTUTES.

Year and ? Extent of
chapter. Subjeat. repeal.
<13 Ed. I, c. 22 Waste ... ...| The whole.
31 Hen.VIII,
c.l «.| Partition ... «e oo The whole,
32 Hen., VIII,
c. 62 ...] Do. ...| The whole,

13 Eliz., c. 5. | Fraudulent Conveyances...| The whole.

27 Eliz., ¢. 4.| Do. .| The whole.
4Wm.&Mary, :
c. 16 | Clandestine Mortgages ...| The' whole.

6 Anne, c. 72 Discovery of deaths of] The whole.
tenants for life.

(b). Acrsor taE GoverNor GENERAL IN CounciL.

Number and : Extent of
year. Subject. repeal.
XXIV. of| Iusory appointments, &c.! So far as re-

1841, gards illusory
appuintments.
XXXI. oft Modes of conveying land .| Section 17

185 L. !

X. of 1865 ...

Succession . Mustration (g)
to sce. 107,

| So far as it
relates to
Bevgal  Re-
gulations L.
of 1798 and

LV. of 1872...| Punjiab Laws Act

XVIIL. of

18046,
XX. of 1875 .| Central Provinces Laws So far asit re-
Act. lates Lo

Bengal Regu-
latious L. of
+1708 and
XVIIL of 1 8i6.
XVIIL ofj Oudh Laws Act ... .4 Sa far as it re-

1876.- lates to
Bengal Regu-
lations XVII.
of 1806,

Section 13, aud
in sections 35
and 36 the

words “in

writing.”

L. of 1877 ...; Specific Relief ... ..




(4}). REQULATIONS.

Extent of

Numbor and|
repeal.

year. Subject.

Bengal Regu-! Conditional sales ... ..| The whole Re-
f]

lation I, o gulation.
1798.
Bengal Regu-| Redemption ..| The whole Re-
lation XVIL gulation.

of 1806. N

Bombay Re- Mortgagees in possession .| Section 15.
gulation V.
of 1827.

THE SECOND SCHEDULE.
Iforys oF ASSURANCES.
(See Section 5.)
A.—TRANSFER oF InMMOVEABLE PROPERTY ON SALE.

day of
,and C' D
rupees paid

This grant made the
© 18 , between 4 B of

of . Inconsideration of

to the said A B by the said C D, the receipt

whereof the said 4 B hereby acknowledges, he, the
said A B, hereby grants unto €' D [here describe
the property as provided in the Indian Registration
Act, section 21]. In witness whereof, the said 4 B
has signed these presents.

A B.
Signed in the presence of I/ F' of
B.—ExcHANGE.
This Exchange made the day of

between 4 B of and
C D of Whereas the said 4 B is the
owner of the lands comprised in the first schedule
hereunderwritten, free fromincumbrances, and the
gald -0 D is the ownor of the lands comprised
in the second schedule hereunder written, free
from incumbrances. And whereas the said 4 B
and 0 D have agreed to make an exchauge in
manner hereinafter appearing of the said lands
comprised in the said schedules respectively. In
pursuance of the said agreement and in consi-
deration of the lands intended to be hereinafter
granted in exchange by the said C D, he the said
A B hereby grants unto the said ¢ D the lands
sitnate in specified in the first
sehedule hereunder written and delineated in the
map in the margin of these presents and therein
coloured red [or as the case may be] in exchange
for the lands mtended to be hercinafter grauted
by the said ¢ . And the suid ¢' D in further
pursuance of the said agreementand in considera-
tion of the lands hereinbefore conveyed in ox-
change by the said A B hereby grants to thesaid
A B the lands situate in
apecified in the said second schedule hereunder
written and delineated in the map in the margin
of these presents and therein coloured blue [or as
the case may be] in exchange for the lands herein-
before granted in exchange by the said 4 B. In
witness whereof, we havo signed thesoe presents.
o C D.
- Signed in the presence of I I of
(T'he first schedule above referred to).
(The second schedule above roferred to),
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C.—Tnarisy MorTaack oF TnMOVEABLE PROPERTY.

This mortgage-deed made the day of

18 betwocegl A I of and C' D qf 1o
consideration of Rs.  paid to the said A B by
the said C D, the receipt whereof is .hereby ac-
knowledged, the said 4 B contracts with the .slmd
0 D that the said A B will pay to the said C D
the sum of Rs,  with interest for the same inf)
the meantime at the rate of per cent. pec annum 7
on the day of next ; and for the con-
sideration aforesaid, he, the said_ A4 B, hereby
grants to the said C 1) [here describe the pvru[/i'w"ty
as provided in the Indian Registration Act, section
21]: Provided that if the said 4 B pays_to the
said C D the said sum of Rs. with interest
thereon in the meantime at the said rate on the
said day of next, then the said
C D will, upon the request and at the cost of the
said 4 B, reconvey the said premises to the said
A B, or as he shall direct, free from encumbran-~
ces by the said ¢ D. In witness whereof the
said A B has signed these presents.

Signed in the presence of E I' of and.
G H of
D.—CuaRgE. ¢
(@). This assurance made the day of
18 , between 4 B of ,and C D

of . The said A B hereby renders the
lands specified in the schedule hereunder written
security for the payment to the said C D of five
thousand rupees and interest for the same at the
rate of per cent. per , payable on
the day of In witness, &c.

Signed in the presence of £ I' of and G H
of

(The schedule above referred to).

(b). This assurance made the day of
i3 between 4 B of ,and C Dof

The said 4 B hereby renders the lands and
houses specified in the schedule hereunder written
security for the payment to the said C D of
the sum which shall be due to him on the balance
of the account, of the said 4 ¥, not exceeding

rupees, together with interest thereupon at
the rate of  per cent. per In witness, &e.
Signed in the presence of £ F of and G &

of
(The schedule above referred to).

E.—LgasE or A DWELLING-HOUSE,

This lease made the day of

, between 4 B of ,and O D

of . The said 4 B hereby leases to
the said C D [description of properly as re=

quired by the Indian Registration det, sec-
tion 21], to hold the same from the day o
for the term of at the rent Of}

rupees, payable by the said ¢ D to
the said 4 B in equulp & pa?ments on the’
day of  and the day of ° in each year
[or in equal monthly paymenis or in cqual quar-
terly payments, or as the case may be).

And the said €' D hereb t i
s0id 4 B, A ereby contracts with the



First, that he the said ¢ D, during the said
term will pay the said rent on the days and in
manner aforesaid: and pay all rates and taxes
payable in respect of the said premises: and keep
in repair all the glass windows belonging to
the said house, and not make any alteration in
the said premises without the previous cousent
in writing of the said 4 B, and at the determina-
fion of the said term so yield up the same to
the said 4 B,

Secondly, that the said 4 B and his agents and
workmen may at all reasonable times during the
said term enter upon the said premises to inspect
the same :

Thirdly, that during the said term no offensive
business or occupation or nuisance shall be carried
on or committed on the said premises, and the
same shall be used as a private dwelling-house
oaly:

Fourthly, that the said C' D will not assign or

under-let the said premises without the consent
in writing of thesaid 4 B:

Provided that on any breach or non-observance
of any of the contracts hereinbefore contained,
the said 4 B may re-enter upon the said premises
and hold the same as if this lease had not been
made. 3

And the said A B hereby contracts with the
said O D that he the said 4 B will keep the
said houso in good and tenantable repair during
the said term.

In witness whereof the said A B and C' D have
signed these presents.

4 B.
oD.
Signed in the presence of I F of
F.—LeEaske or A Farx.
This lease made the day of 18
between 4 B of and C D of The said

A B hereby leases to the said C' D the lands
in called with the buildings
thereon, the particulars whereof are specified in
the schedule hereunder written, except all timber
and other trees, and the right to enter and cut
and remove the same. To hold the same, except
ag aforesaid, from the day of  for the term
of years from the day of the date of these
presents at the rent of rupees payable by
the said 0 D to the,said A B in equal payments
on the day of and the day of
in each year [or as the case may be]. And thesaid
,0 D hereby contracts with the said 4 B—

~ First, that the said C D, during the said term
will pay the said rent on the days and in manner
aforesaid ; and pay all rates and taxes payable in
respect of the said premises ; and keep the build-
ings, fences, ditches, gates and fixtures upon or
about the said lands in good condition and com-
plete repair and without any alteration exceptsuch
as the said A B shall approve ; and will cultivate

yI—9
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and manage the said lands in & proper manuver,
and will not convert into arable land any lund
now in pasture without the consent of the said
A B, and will, at the determination of the said
term, yield up the said premisesin such condition
and repair and in proper order as aforesaid unto
the said 4 B.

Secondly, that the said 4 B, and his agents and
workmen may at all reasonable times during the
said term enter upon the said premises to inspect
the same and to cut and remove the timber and
other trees.

Thirdly, that the said ' D will not assign or
under-let the said premises or any part thereof
without the consent in writing of the said 4 B.

Provided that on any breach or non-observance
of any of the contracts hereinbefore contained, the
said 4 B may re-enter upon the said premises and
hold the same as if this lease had not been made.

In witness whereof the said 4 B and C D
have signed these presents.

Signed in the presence of F F of

(The schedule above referred to.)

THE THIRD SCHEDULE.
DECREE FOR S8UCCESSIVE REDEMPTIONS.

(See section 61.)

[4, third mortgagee

B first mortgagee in possession !

O second mortgagee ... i~ Defendants.]
D owner of right of redemption

Plainti.

Account of what is due to the defendant B for
principal and interest in respect of the said mort-
gage of 1837, and for costs properly
incurred in respect thereof, and tax him his costs
of the suit.

Account of the rents and profits of the mort-
gaged property received by the said defendant B,
or by any other person by his order or for his use,
or which without his wilful neglect or default
might have been received. TLet what shall be
owing on such last mentioned account be deducted
from what shall be found due to the defendant B
for principal, interest and costs as aforesaid.

And upon the defendant C' paying to the said
B the balance which shall be remaining due to
him for such principal, interest and costs after
such deduction within six months after such
balance has been declared in court.

Let the said B assign the mortgaged property
free from incumbrances created by him, or any
one claiming under him, or those under whom he
claims, and deliver upon oath all documents of title
in his possession or power relating thereto to the
said C, or as he shall appoint.

But in default of the said C paying to the said
B such balance by the time aforesaid, let him
stand absolutely foreclosed of all right to redeem:
such property.




And in case of such foreclosure, compute for tho
said B his subsequent interest on his said mort-
gage and tax him his subsequent costs of the said
suit. And upon the plaintiff 4 paying to the said

,-B what shall be found due to him for principal,
interest and costs as aforesaid after such deduction
asaforesaid within threc monthsafter such amount
has been declared in court,

Let the defendnnt B assign the mortgaged pro-
erty free from incumbrances, &c. [as above] and

.deliver upon oath, &c. [as above] to the said 4, or

a8 he shall appoint.

But in default of the said 4 paying to the said-

B what shall be found due to him as aforesaid by
the time aforesaid, let the said A stand absolutely
foreclosed of all right to redeem such property.

And in case of such foreclosure, compute the
said B subsequent interest on his said mortgage
and tax him his subsequent costs of the said smt,
and upon the said D paying to the said B the
amount found due to him for principal, interest and
costs as aforesaid, within three months after such
amount has been declared in court, let the said B
assign the said mortgaged property free from
inocumbrances, &c. [as above] and deliver upon
oath, &c. [as above] to the said D, or as he shall
appoint.

But in default of the said D paying to the said
B what shall be found due to him as aforesaid by
the time aforesaid, let the said D stand absolutely
foreclosed of all right to redeem such property.

But in case the said C should redeem the said
B as aforesaid by the time aforesaid—

Let an account be taken of what is due to the
said O for principal and interest in the mortgage
of 1841, and for what the said C shall
80 pay to the said D for principal, interest and
costs as aforesaid, and for interest thereon, and
also tax the said O his costs of the said suit.

And upon the said 4 paying to the said ' what
shall be found due to him for such principal, in-
tereat and costs within three months after such
amount has been declared in court, let the said C

o

32

free, &o. [as above), and

ign the said property 4
2SER L s aboue] to the said 4, or

deliver upon oath, &c. [a
as he shall appoint.

But in default of the said 4 paying to the saidG
what shall be found duc to him as aforesaid by
the time aforesaid, let the said A stand absolutely
foreclosed of all right to redeem such property.

And in case of such foreclosure, compute the &
said C his subsequent interest on his said mortgage s
and on what he shall have paid to the said B
and tax him his subsequent costs of this suit.
And upon the said D paying to the said 0 what
shall be found due to him for principal, interest -
and costs as aforesaid within three wonths after
such amount has been declared in court, let the
said O assign, &c. [as above].

But in default of the said D paying to the
said C what shall be found due to him as afore-
said by the time aforesaid, let the said D stand
absolutely foreclosed, &c. [as above].

But in case the said 4 shall redeem the said 0
as aforesaid, let an account be taken of what was
due to the said 4 for principal and interest on the
mortgage of 1861 in the plaint men-
tioned, and for what the said 4 shall so pay the
said O for principal, interest and costs as afore-
said, and for interest thereon, and also tax the
said 4 his costs of the said suit.

And upon the said D paying to the said A what
shall be found due to him for such principal,
interestand costs as aforesaid,within three montha
after such amount has been declared in court—

Let the said 4 assigu the said property free, &oc.
[as above], deliver upon oath, &c. [as abovsj,
to the said D, or as he shall appoint.

But in default of the said D paying to the said
4 what shall be due to him for such principal,
interest and costs by the time aforesaid, the said D
is from thenceforth to be absolutely foreclosed, &c.
[as above].
D. FITZPATRICK,

Secy. to the Govt. of India.
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Regigtered No. 4 of 1878.

CORRIGENDA. !
. 2 Tn the Transfer of Property Bill, No. IL* published in the = o o
ment Gt o1y e, Bomlay Qo™ Gazette of India of the 16th instant— f 3
1 in section 14, last line, for “covenants,” read “ contracts” : f ottt
in section 53, line 8, for “fifty-four,” read fifty-three”. ,
. y D. FITZPATRICK, =
« Secretary to the Government of Indic. 25

. 4 1 .
BILLS OF THE GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.
The following Preliminary Report of a Select Committee, together with the Bill ag settled 't;y them,

was presented to the Council of the Governor General of India for the purpose of making Laws and
Regulations on the 9th February 1878 :—

WE, the undersigned Members of the Select Committee to which the Bill to define and amend the

Despatch from Secretary of State, No. 26, dated 7th July, 1870, and enclosure.
» " iy No. 39, dated 29th July, 1875.
Fxtract from a letter from the Registrar, High Court, Bombay, dated 14th July,
1877, and enclosure.
Note by the ITon'ble Whitloy Stokes, dated 31st July, 1877.
,» by H. G. Keene, Esq., District Judge, Agra, dated 31st July, 1877.
,» by John Alone, Esq., Judge, Small Cause Court, Agra.
From C. Sanderson, Esq., Solicitor to the Port Commissioners, dated 1st August,
1877.
Noto by A. Phillips, Esq., dated 19th September, 1877.
From Under Sceretary to Government, Bombay, No. 5958, dated 25th Septem-
ber, 1877, and enclosures.
,, Officiating Seeretary to Chief Commissioner, Assam, No. 2267, dated lst
October, 1877, and enclosure,
v Secretary to Chief Commissioner, Mysore, No. 6778-5, dated 18th Octo-
ber, 1877, and enclosures, }
»» Chief Secretary to Government, Fort St. George, No. 2742, dated 20th
November, 1877, and enclosures.
,» Lakshmi Nérdyana Pandit, Pleader, High Court, North-Western Provin-
ces, dated 2nd December, 1877, and enclosure. ;
» Officiating Secretary, Chief Commissioner, Central Provinces, No, 4644 —
219, dated 3rd December, 1877, and enclosures.
,» Chicf Sccretary to Government, Fort St. George, No. 2620, dated 28th
November, 1877, and enclosure.
., Secretary to Govennment, North-Western Provinces and Oudh, No. 7594,
dated 8th December, 1877, and enclosures.
» Ditto ditto,  No. 7614, dated 11th Docember, 1877, and enclosure.
Memorandum by Pandit Srikishen, Pleader, Judicial Commissioner's Court,

udh.

From Officiating Secretary to Government of Bengal, No. 4768, dated 12th De-
cember, 1877, and enclosurea.

.Second Note by the Hon’ble Whitley Stokes, dated 27th December, 1877,

From Secretary to Chief Commissioner, British Burma, No, 49-G4, dated 12th %

January, 1878, and enclosures.

,» Chief Secretary to Government, Fort St. George, No. 41, dated 8th Janu-
ary, 1878, and enclosure. §

5, Secretary to Government, Panjib, No. 252,
enclosures.

3y Secretary to Government, Bombay, No, 557, dated 25th Jauuary, 1878,
and enclosures.

dated 21st January, 1878, and

CuArTER I.—Preliminary.

law relating to the Transfer of Pro-
perty was referred, have the honour
to report that we have considered.
the Bill and the papers noted in the
margin.

2. In revising this important
measure we have been guided by
the three principles which the Gov-
ernment of India desires to regu-
late its policy of codification, name-
ly, first, that as little change as {
possible should be made in the sub-
stance of the existing law, whether
established by the Legislature or
declared by the judicial decisions ;
secondly, that no additions should
be made to that law, which are not
either necessary or clearly expe-
dient; and, *thirdly, that interference
with contracts fairly made and
usages long established is, primd
Jacie, undesirable. We have also
borne in mind the great deference
due to the late Indian Law Com-
mission, by which the bulk of the
Bill was framed. With these pre-
liminary remarks we proceed to
describe and justify the alterations, |
omissions and additions which we
have made.

‘3. We have here followed the Contract Act, section 1, by inserting a clause to save all enactments

not expressly repealed, such, for instance, as the Acts limiting powers of guardians and managers to
make sales and leases, and the provisions of the Panjib Tenancy Act, section 32, which have been held
to restrict to occupancy-tenants the right to sublet. We have also saved all incidents of contracts nof
inconsistent with the provisions of the Bill. Eesides the Malabar mortgagee’s option, which the Bill as
introduced expressly preserved, there must be many other incidents of Native contracts with which it is
desirable not to interfere. 'We have alsp saved the right to anything affixed to the soil by tenants under
leases granted before the proposed Act comes into force, -
CHAPTER I1.—Assurances of Imvmoveable Property. .

4. We have struck ouf the section relating to easements, as it will more fitly come into the Bill
relating to those rights, which is now in preparation,  * .

vI.—9a




32b

= ;

5. Section 6 of the Bill as introduced would have often rendered persons liable to V%l; g}?};{i?ttl}?:;

or at least to be sued on an obligation, the existence of which ‘'was unknown to t-het,m-f T

this is obviously inexpedient, and have therefore made the section an embodimen d0 e

zule, that a contract between the respective owners of two neighbouring parcels of lan i 2 Po enforced
 shall do or refrain from doing something on his parcel for the benefit of the qtherfpvi;ce 5 If;a)’ct
in equity against all persons claiming the former parcel under him with .DOtlce of the contract.

6. We think that section 7 of the Bill, as introduced, should be omitted, as it would allow mc1der]1(t]s

of a novel kind to be devised and attached to property at the fancy or caprice of any owner. 155 O

moreover, allow the grantee’s enjoyment of the property to be des

exercise of the right reserved.

7.° We have also struck out section 9 of the Bill as introduced. The rules of cqnstruction therein
executed inter vivos, are contained

referred to, besides being inapplicable in some respects to instruments )
in the testamentary portion of the Succession Act, which does not-apply to Mubammadans anywhere,
and applies to HindGs only in the Presidency-towns-and the Lower Provinces.

* 8. Wehave provided (section 7) rules as to the right of innocent grantees for 'vg.luable c_onsxde_ra,tlou
without notice, of persons like the managers of the property of a minor or an undivided family, childless
Hindt widows in possession of their deceased husband’s property, and bensmidérs and other ostensible
owners, who have only a restricted power of alienation. Our rules on this head are in accordance with

decisions of the Privy Council and the Calcutta High Court.

9. We have redrawn section 13 of the Bill as introduced, so as.to save the rights of the creditors
of the person paying the consideration for a benimf transaction, and as the section will apply to bendmi
leases as well as to bendmi sales, we have transferred it to chapter IL

CuAPTER III.—Sales.

10. We have declared (section 10) the respective liabilities of an intending seller and an intending
buyer to make disclosures of defects and advantages.

11. We have introduced into section 11 clauses as to the seller’s _duty to produce title-deeds for
examination, to answer questions respecting the property and to discharge incumbrances ; as to the buyer’s

right to abandon the contract when the seller materially alters the property; and as to the custody and

production of title-deeds after completion. We have also declared when the property vests in the
purchaser, and explained when the purchase is completed.

12. Clause () of section 11 of the Bill as introduced, would have rendered a vendor liable for
damage sustained by the purchaser-owing to the loss of his bargain, and it would have made a vendor,
like a mortgagor, warrant his title as against all the world. We think that in this respect his liability
should be restricted, as it is in Kngland, to acts done by himself or those through whom he claims.

Section 11, clause (), has been framed accordingly.

13.  Clauses (c) and (f) of the same section, as introduced, are corollaries from the doctrine of
cquitable ownership and appear to us to be inconsistent with section 12, which declares that a mere contract
for sale shall not transfer the property. Why, for instance, should the buyer be made liable to bear loss
arising from destruction of property which is not his own? Wehave therefore owitted these clauses.
Under any circumstances they would have been of little use in a country where, as a rule, the making of
the contract is immediately followed by the completion of the purchase. :

. 14. 'We have provided (section 12) for cases where, before completion, the buyer becomes insolvent.
This provision is modelled on the present English Law, 32 and 33 Vic,, c. 71, ss. 23, 24. We have alsc
* provided for the following matters:— = ° .

(@) the liability to the seller of the buyer of a leasehold (section 13):

(b) the lLiability to the seller of the buyer of an equity of redemption (section 14 :
(c) money received under a fire-policy by the seller for damage done after the date of the contract
(section 15):

(d) joint-purchases (section 17) :

() the rights arising where two estates are subjects to a common charge and one of the estates is .

sold (section 18):

(f) the exemption of bond fide: buyers of: trust-property from seeing to the application of the
purchase-monéy (section 19) :

:(g) the tights of the seller where there is default on the pﬁrt of the buyer and .the rights of the

buyer where there is default on the part of the seller (section 20).

03

troyed or materially lessened by the,
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CHAPTER 1V.—Ezchanges.

15. In this chapter, which corresponds with chapter V. of the Bill as introduced, we have made. 10
substantial change except the insertion of a section (22), providing (in accordance with the Code Civil,
Art. 1704) that if one of the parties prove that the other was not owner of the thing given or agreed to
be given to the former in exchange, the former cannot be compelled to deliver that which he has promised
:‘n counter-exchange ; but when he has received the thing given to him in exchange, he may be compelled

o0 return it. § :

. We have also provided, in accordance with the same Code, Art. 1705, that the party deprived

{of the thing he has received in cxchauge by reason of invalidity of title caused by anything done by the

other party or any person through whom the latter claims, may at his option sue for compensation or sue
for the thing given by him.

CHAPTER V.—Mortgages and, Charges. i

17. We have made it clear that the mortgages here dealt with are only mortgages of immoveable
property and sub-mortgages. Mortgages of policies, ships, machinery, furniture, cattle and other move-
able property require to be separately treated.

18. We have inserted a section (26) requiring that every mortgage shall be created by an assurance
signed by the mortgagor and attested by at least two witnesses. As mortgages by verbal agreement are
now rarely if ever made, this will not substantially alter the present practice, and will obviously tend ta
prevent fraud and litigation. :

19. The Bill as introduced permits the mortgagor to deposit the -amount due only in the District
Court. This might lead to much inconvenience, and we have modified section 28, clause (b), so as to_
allow the mortgagor to deposit in any Court in which he could have instituted a suit for redemption.

20. We have, in accordance with the present law, precluded (section 28) a person interested in part
only of the mortgaged property from redeeming his own part only, and a person interested in part only
of the mortgage-money from foreclosing his own part only. ;

21. We have given (section 29) the mortgagee the rights which he has under the covenants for title
contained in an English mortgage-deed. When the mortgagee has a right to sue for the mortgage-

money, these covenants are of no practical use during the continuance of the mortgage ; but they become *

valuable after a foreclosure or sale. .

22, We have declared (section 30) that, where the property is a lease for years and the mortgagee,
while in possession, obtains a remewal, the mortgagor upon redemption shall have the benefit of the
new lease.

23. We have imposed (section 82) on a mortgagor making a subsequent mortgage the duty of dis-
closing to the subsequent mortgagee the previous mortgages, and of giving notice tothe prior mortgagees
of the subsequent mortgage. .

24. Although from the theoretical point of view there is much to be said in favour of discarding
the distinctions between the various kinds of mortgages used in India, we think that the amount of
simplicity gained would not justify the amount of disturbance created, and that, in practice, confusion

and hardship would be caused if simple mortgagess and mortgagees by conditional sale were allowed *

(as they would be by the Bill as introduced) to take possession, or if simple and usufructuary mortgagees
were allowed to foreclose. Moreover, any such extension of the power to foreclose would enable large,
classes of speculators and money-lenders to defeat the intentions with which the Legislature framed the
new Code of Civil Procedure, sections 320—322, by obtaining simple mortgages and then instituting
foreclosure-suits. We have therefore introduced (section 34) a clause the effect of which will be to
maintain the law as it stands in this respect.

25. We have also (section 34) prohibited mortgagees from interfering with the right of the public
to the continued use of undertakings, such as canals and railways, in the maintenance of which the

public are interested. The remedy of such mortgagees will be to obtain a receiver of the profits of the -

undertaking.

. 26. We have provided (section 36) for the case where the parties to a mortgage have omitted to
stipulate expressly for interest. ‘

27. 'We are of opinion that, in the absence of an express contract to the contrary, no mortgagee
should be entitled as such to take possession, and we have inserted (section 87) a clause to this effect.
We have, however, allowed the mortgagee to sue for a receiver after the expiration of one year from the
time when the principal has become payable, or after interest has been in arrear for six months ; and we

have empowered the Court, in any suit for foreclosure or sale, to appoint a receiver pending the proceed-
~.ings in the suit. ¥ .

- 28. We think that the mortgagee should be allowed to sue for ¢he mortgage-money in four cases
only, namely, (1) where the mortgagor binds himself expressly to pay the loan, (2) whére the mortgagor
remains in possession and allows the property to be sold for arrears of revenue, (3) where the property
is destroyed by diluvion, fire or other superior force, and (4) in the case of an usufructuary mortgage,
where the mortgagor is unable to give or secure possession, ~We hayeinserted a section (38) to this effeet.

‘\
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29, We have considered the question as to whether we should validate powers of sale isn {r}og;gag;rez
of property situate in the Mufassal, and we have come to the same conclusion as the late Sadr wain

Adélat came to in 1842, namely, that it would not be safe to entrust Indign mqney-leqders with powers
onding with section 24 of the Bill

so liable to abuse. We have therefore framed the section (39) corresp: : R
as introduced, so as to invalidate such powers except where the lender is the Government, or the

property is situate in the Presidency Towns or Rangoon,
cases in which

30. We have limited (section 40) the right of a mortgagee iu.possessiou to insure to 7ol
the property is insurable at ordinary rates. In the case of an inflammable property, the mortgagee

might, under the Bill as introduced, impose an unfair burden on the mortgagor. <
81. We have provided (section 41) for accessions to the mortgaged property. /

32. We have framed the section (43) corresponding with section 17 of the Bill
to exempt mortgagees who, under a contract in writing, take the profits of the mortg

lieu of interest, from keeping accounts of their receipts.

33. Where a mortgagor in possession fails to pay arrears of revenue and the estate is consequently
sold, our Courts have ruled that the mortgagee has a charge on the surplus of the sale proceeds after pay-
ment thereout of such arrears. We have in section 45 adopted this ruling.

34. The Bill as introduced had nothing to shew that Lord Denman’s doctrine in Pickard v. Sears
applies to mortgages. We have therefore inserted the following :—

“46. Where, through the fraud or gross neglect of a prior mortgagee, another person has been

_induced to advance money on the security of the mortgaged property, the prior mortgagee shall be post-
poned to the subsequent mortgagee,” )

. 35. The Bill should, we think, embody the equitable principles that a creditor who can satisfy his
debt out of several funds shall so exercise his right as not to take from another creditor the fund which
forms his only security, and that a fund which is equally liable with another to pay a debt shall not
escape because the creditor has been paid out of that other fund alone. We have therefore inserted
sections (50, 51) as to what English lawyers call marshalling securities and contribution.

as introduced, 60 as
aged property in

36. Though the matter is one rather of procedure than of substantive law, we have inserted a rule
(section 52) as to the proper parties to suits for redemption, forcclosure or sale, which will save the right
of subsequent incumbrancers to redeem, and, if a decree for sale is made, conclude them.

37. We have provided (sections 54 and 60) that in suits for foreclosure and redemption, upon good
cause shewn, the time fixed by the Court for payment may be enlarged. We believe that this power
(which is constantly exercised by Courts of equity) will be in accordance with the feelings of the people
of many parts of India where, until recently, the power to redeem was beld to last for ever, and even the
long term of sixty years fixed by the Limitation Act is sometimes regarded as an unfair innovation.

38. We have designedly withheld poywer to open foreclosures.

39. We have enumerated the persons entitled to redeem as follows :—

“58. Besides the mortgagor, any of the following persons may institute a suit for redemption of the
mortgaged property :— ;

(@) any person (other than the mortgagee) having any interest in or charge upon the property :

(b) any person having any interest in or charge upon the right to redeem the property : «

(¢) any surety for the payment of the mortgage-debt or any part thereof:

(d) the guardian of the property of a minor mortgagor ;

(¢) the committee or other legal curator of a lunatic or idiot mortgagor ;

(f) the judgment-creditor of the mortgagor, when he has obtained execution :

(9) a creditor of the mortgagor who has in a suit for the administration of his estate obtained a

decree for the sale of the mortgaged property.

Ezplanation.—An easement is not an interest within the meaning of clause (a).”

40. When property is mortgaged for successive debts to successive mortgagees, we have expressly
authorised (section 62) any mesne mortgagee to institute a suit to redeem the prior mortgagees and to
foreclose those that are posterior to himself. We have giyen in the third schedule a form of the decree °
passed in such a suit. :

; 41. We think that as a person having a charge has a mere right of realization, he should not be

allowed to foreclose, and should be only entitled, under the proposed Act, to institute a suit for the sale of
the property charged. We have framed section 68 accordingly. We have introduced a section (69)
providing for the merger of charges. But the section in its present form is not to be understood 48

representing our final opinion on the subject.
. CHAPTER VI.—Zcases. e
42.  We have prefixed to thie chapter a section (70) declaring the respective duti i
lessors and lessees'to make disclosures of defects and advantages. 5 : s cpoo iy

48. Asthe law stands, both in England and, as a general rule, in India, there is no impli

: ; ; ) neral rale, : mpl ar-
ranty on the letting of land or an unfurnished house that it is fit for cultivation or occupatior? ; ltf,}l(xler‘c;l"ui‘s
) 1mphed obligation on the landlord to repair the premises, and, in the absence of a contra’cb to the
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contrary, the tenant is bound to keep and leave them in good repair ; and the landlord does not warrant
his title, but merely covenants that the tenant paying his rent and performing his covenants may peace-
ably ecnjoy the property during the term without interruption by the landlord or any one claiming
. through him. We think that the Bill should, in these respects, accord with the law as above stated, and -
we have therefore struck out, in section 44, of the Bill as introduced the latter half of clause (b) and the
whole of clause (f), and substituted for clauses (c) and (d) a clause providing for quiet enjoywent by the
lessee. But there is no doubt that, in certain parts of India and with regard to certain classes of houses,
usages have become established with regard to repairs, with which it is undesirable to interfere. We
(have, therefore, made our provisions as to liability to repair subject to local usage.

44. Where part of the property leased is destroyed by superior force, we think that the leaseshould
become void as to that part, that any rent or fine payable under the lease should proportionately abate,
and that a' proportionate part of any fine paid by the lessee should be returned. If the lessor reinstate

the part destroyed, he and the lessee can come to a new agreement. We have altered clause (2) in
accordance with these views.

45.  We think that no lessee should, without the lessor’s consent, erect any permanent structure on
the property, except for agricultural purposes, and we have made provision to that ‘effect in section 71,
clause (m). Under the Bill as introduced the tenant might have erected unsightly buildings on his
holding and thereby seriously injured the landlord’s contiguous property.

46. We have struck out the words authorising a lessee to remove fixtures after the termination of

his lease. They might have prevented the lessor from letting the property to another at the end of the
term,

47. We have declared (section 71, clause ) that the power of transfer conferred on a lessee shall
not be deemed to authorise an occupancy-ryot to assign his interest. This is the law in Bengal, in the
absence of a special custom ; the saving clause in section 2 will leave unaffected the right of occupancy-
tenants in the Panjdb.

48. We have provided (section 73) for the insolvency of the lessee, and enabled the receiver of his
property, with the leave of the Court, to disclaim the property leased. = This provision, like the similar
clause in chapter I1I, is founded on 32 & 33 Vie,, c. 71, sections 23, 24.

49. We have declared (section 74), in accordance with the present law, that a tenancy begins on
entry, and that a lessec before entry cannot sue for trespass.

50. We have stated (section 76) the various ways in which a lease may be determined: we have
explained (section 77) the law as to the waiver of forfeiture or a notice to quit; and we have provided
by the same section for relief against forfeiture for non-payment of rent. Power to grant such relief has
long been exercised by Courts of equity on payment of arrears and the landlord’s costs, and a like power
was, by 23 & 24 Vic, c. 126, conferred on the Common-law Courts. Act X. of 1859, section 78, and
Bengal Act VIIL. of 1869, section 52, provide for stuy of execution of a decree for ejectment on payment
into Court within fifteen days from its date, and we propose to leave this procedure untouched.

CHAPTER VII.—Settlements.

51. Strong representations have been made to us that, in the case of European and East Indian
married women, restraints on anticipation should continue to be allowed. We have therefore added a
proviso to section 82 (corresponding with section 52 of the Bill as introduced) which will have the de-
sired effect.

52. We think that section 83 in its present state requires further consideration. Butin deference
to the Indian Law Commissioners we have let the section stand as they framed it.

53. We think sections 85 and 86 (corresponding with sections 55 and 56 of the Bill as introduced)
should not apply to Natives; and we have made a provision to this eftect.

Cuarrer VIITL.—Discretion of the Courts to deal with settled, Land.

54. We think that the delicate jurisdiction which this chapter proposes to confer should be exer-
ciseable only by the High Courts. We have altered the wording of section 88 accordingly.

55. We have recast section 90 (=section 68 of the Bill as introduced) so as to restrict the pri-
vilege of appearing, &c., to persons interested in the land and to persons permitted by the Court to
appear.

CHAPTER IX.—Gifts for Religious and Charitable Purposes.

< 56. We have éxempted Natives from the operation of this chapter, which would have iuterfered
with their religious usages: we have confined it expressly to imimoveable property ; and we have pro-
vided that notice of the assurances contemplated shall be given to the Local Government.

CHAPTER X.—Quwners of Limated, Inderests.

57. Tt is said that Hind@ law allows the person increasing by his own exertions the value of an
estate a larger share in the increase than he possesses in the. corpus. We_hn.ve therefore saved (section 99)
in such cases any benefit to which the persons making the increase is entitled under his personal law.

vI.—9b
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58. We have in the section (100) relating to the discovery of the d
care that the Court shall not be authorised to compel the appearance in pu

eaths of tenants for life, taken
blic of pardah-women.

CHAPTER XI.—Powers.
59. We have here added rules declaratory of the present law, as to the following matters:—

B (@) the revocation of appointments (section 107) :

(D) the delegation of powers (section 108) : : s
(c) the application of the doctrine of election to appointments (section 120) : §
J

(d) gifts by implication to the objects of powers (section 125) :
(¢) the priority of interests created under powers (section 127) :
(7) the extinguishment of powers (section 128) :

CHAPTER XII.-—Property held by several Persons.
60. We have, at the request of our honourable colleague Mah:ir;_ijzi J otiud(a'Mohan Ta.gore, declared
(section 130) that nothing in the clause authorising the Court in a suit for partition, to direct a sale and
But we have reason to

distribute the proceeds, shall apply to the property of an undivided family. )
believe that, in the Hind@ community of Caleutta much difference of opinion exists as to the expediency

of making such declaration, and we invite the special attention of the Local Governments to this matter.

61. We have provided (scction 134) that the buyer or mortgagee of a share of undivided immove-
able property takes subject to the right of the co-owners to enforce a partition, and that, when such par-
tition is effected, his right extends only to the share allotted to his transferor.

CHAPTER XIII.—Assignments of Things in Action.

62. When the debtor receives notice of the assignment, we have provided (section 13_7) that he
shall give effect thercto unless he resides, or the property is situate, in a foreign country, and the title
of the person in whose favour the assignment is made is not complete according to the law of such
country.

The Ifirst Schedule.

63. We have added to the enactments proposed for repeal, 4 Wm. & Mary, c. 16, as to clandestine
mortgages, a matter provided for by section 32 of the amended Bill, Act XXXI. of 1854, section 17,
which 1s embodied in section 19 of the amended Bill, and Act I. of 1877, section 13, which is inconsistent
with section 12 of the same Bill. We have also, by repealing the words ‘in writing’ in the Specific Relief

Act, sections 35 and 36, rendered those sections applicable to oral contracts.

The Second Schedule.
64. We have added forms of an exchange and an English mortgage, and for the form of lease con-
tained in the Bill as introduced, we have substituted forms of a lease of a dwelling-house and a farm.

65. We have now.enumerated the changes which we have made in the substance of the Bill. We

have also made some in its wording and arrangement.

66. We recommend that thé Bill as now amended be republished with this report in the Gazetie of
India and sent to tho several Local Governments for consideration and for republication in the local
Gazettes. In order to give ample time for the further discussion of so important a measure, we think
that no steps should be taken to pass it into law until the Council re-assembles next November.

67. We desire, in conclusion, to express our obligations to the gentlemen who have favoured us
with criticisms on the Bill. We are especially indebted to the Honourable Raymond West, a J udge of
the High Court of Bombay ; Mr. Grant, Officiating Judicial Commissioner of the Central Provinces ; Pan-
dit Lakshmi Nirdyana of Lucknow ; Mr. J. W. Smyth, a Judge of the Panjib Chief Court, Muttusimi
Ayyar, C.I. E., Acting Judge of the Court of Small Causes at Madura, and Srinivésa Rao, a Judge of
the Court of Small Causes at Madras; and Mr. Stokes desires to acknowledge some valuable remarks

privately communicated to him by Sir R. Gaxth.

WHITLEY STOKES.

I. C. BAYLEY.

A. J. ARBUTHNOT.

F. R. COCKERELL.
JOTI'NDRA MOHAN TAGORE.
G. H. P. EVANS. :
G. C. PAUL.

CarcurTa ;
The 2nd February 1878,
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interest of person en-

No. II.

A Bill to define and amend, the law relating to the
Transfer of Property, and for other purposes.
WHEREAS it is expedient to define and amend

the law relating to the
transfer of property, to
owners of limited interests, and to powers, property
held by several persons and apportionment ; It is
hereby enacted as follows :—

CHAPTER 1.
PRELIMINARY.

1. This Act may be called “The Transfer of
Short title. Property Act, 1878 :”
It extends to the whole

Preamble.

egeds of British India;
And it shall come into
Commencement. force on the first day of

January 1879.

9. On and from that day the enactments
specified in the first sche-
dule hereto annexed shall
be repealed to the extent mentioned in the third
column thereof. But nothing herein contained
shall be deemed to affect—

(@) the provisions of any enactment not hereby

S;wing of certain Acts, expressly {eppaled:
incidents, rights, liabilities, (b) any incidents of any
&e. contract which are not in-
consistent with the provisions of this Act :

Repeal of Acts.

_(c) any right or liability acquired or incurred
Yaefore this Act comes into for_ce,_ or any remedy in
respect of any such right or liability :

(d) the right to anything affixed to the soil by
the tenant under any lease granted before this Act
comes into force:

(e) .any right of pre-emption acquired after this
Act comes into force:

vi—9 ¢
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(f) any sale in execution of a decree or order
or for arrears of rent or revenue:

And nothing contained in sections 85 and 86

and Chapter IX. shall apply to Hindtis, Muhamma-
dans or Buddhists.

3. In this Act, unless there be something

repugnant in the subject
or context—

« Interpretation-clause.

“assurance” means any mnon-testamentary in-
strument which purports
or operates 'to create,
transfer, or otherwise dispose of, whether in pre-'
sent or in future, any right, title or interest,
whether vested or contingent, to or in immove-
able property :

“ assurance.”

the person so creating, transferring or otherwise
disposing, is called a

€ ”

ey grantor: the person in
“ grantee.” whose favour such crea-
« grant.” tion, transfer or disposi-

tion is made, .is called a
grantee ; and the operation effected by an assur-
ance is called a grant :

“registered” means registered in British India
under the law for the
time being in force regu-
lating the registration of documents :

“rogistered.”

“aflixed to the soil” means—

(@) imbedded in the
soil, as in the case of
walls :

(b) permanently resting upon it, as in the case
of buildings ; or

“affixed to the soil."”

(c) attached to whatis so imbedded or so rests
as by means of nails, bolts, screws, cement, solder
or other permanent fastening.

All words occwrring in this Act and defined
; in the Indian Contract
W, fi
1K oy ned i Ak T ot 118720 Shall Ay ol
meaning  afttributed to
them respectively by that Act.

CHAPTER II.
OF ASSURANCES OF IMMOVEABLE PROPERTY.

4. Every person competent to contract may
make an assurance of im-
moveable property: but
subject to the law for the
time being in force as to the circumstances and
extent in and to which he may 'dispose of such
property. ;

5. An assurance may be made in the form in

the second schedule hereto
annexed, orin any other
form which expresses an
intention thereby, and without any further act on
the part of the grantor, to create, transfer or
otherwise dispose of any right, title or interest to
or in immoveable property.

6. Unless a contrary intention appears by the
agsurance, it shall be
deemed to pass to the
grantee all the interest

Persons competent to
make assurances.

Form of assurance.

Operation of assuranco.




which the grantor’ is capable of passing in the
object of the grant, and to comprise—

(@) standing trees and all other products of the
_ soil ;

(b) things affixed to the soil, and, in the case
of machinery so affixed, the moveable parts there-
of ;

(¢) in the case of a house, the locks, keys, bars,
doors and windoyws.

7. The owner of immoveable property cannot

Titlo which grantor of give to another a title
immoveable property can thereto higher ormore free
give, from incumbrance than his
own, and when he has only a restricted power of
alienating the property, he cannot give to another
atitle thereto valid as against third parties, except
upon an alienation within the restriction :

Provided that where a grantor makes a grant as
- Protéction to imnocent (@) the manager of the
grantees for value. property of a minor or an
undivided family, (b) « childless Hind@ widow in
possession of her deceased husband’s property, or
(¢) a bendmiddr or other ostensible owner, the
grantee’s title shall not be impeached if the grant
has been made for a consideration and the grantec
has acted in good faith and used due care and
diligence to ascertain that the grantor had power
_ to make the grant.
8. A contractin writing between the respective
Contracts  restricting owners of two ncighbour-
mode of enjoyment of land. ing parcels of land, that
one of themshall do or refrain from doing something
on his parcel for the benefit of the other parcel, is
binding on all persons claiming the former parcel
under him with actual knowledge of the contract,
aid may be enforced by the owner of the latter
parcel or his legal representative.
A contract in writing between the owner of
certain land and auny other person, that the former
_ shall do or refrain from doing something on the
land for the benefit of the public, is binding on all

persons claiming the land under the former with

actual knowledge of the contract, and may be en-
forced by the latter, or his legal representative, or
by the Secretary of State for India in Council.

9. Where a grant of immoveable property for

s ront by arlo s consideration is made
person of cousideration for L0 Oneperson, and thecon-
which grant is madeto an- sideration is paid by an-
other. other, no trust shall result
in favour of the person by whom such payment is
made ; but the property shall vest in the grantee,
subject only to the provisions next following.

.

Bvery such‘grant shall be presumed to be fraud-
ulent as against the creditors, at that time, of the
person paying the consideration ; and where a
fraudulent intent is not disproved, a trust shall
result in favour of such creditors to the extent
necessary to satisty their just demands.

CHAPTER IIT.
OF SALES OF IMMOVEABLE PROPERTY.

- 10. A person proposing to sell immoveable

* Disclosures required from  Property need not disclose
‘proposing scllers and buy- defects therein which the

A STy buyermight with ordinary

care discover : but the proposing seller must not
conceal, or attempt to conceal, such defects, and
he must disclose to the buyev all other defects
therein of wlich the former is, and the latter is
not, aware.

’

Where the proposing buyer stands, or has stood,
as regards the property, in a fiduciary relation to
the seller, he must disclose to ‘the seller any fact
which increases the value of the property itself, and
of which the former has, during the existence 9f
such relation, become aware. Save as aforesald,
a person proposing to buy immoveable property
need not disclose any fact unknown to the seller
which increases the “valuc of the property itself:
but the proposing buyer must disclost any such
fact which increases the value of the seller’s in-
terest therein, and of which the former is, and the
latter is not, aware.

Tllustrations.

(a.) A proposes to scll a field to his neighbour B.
A need not disclose the existence of an open foot-path
over the field.

(b.) A proposes to scll & mine to B, who has the
opportunity of examining it. A need not disclose
the fact that he has himself worked the mine, but has
abandoned the working as unprofitable.

(c.) A proposes to buy B’s ficld. There is not, and
never has been, any fiduciary relation between A and
B. A need not disclose the fact that there are min-
crals under the field, though he knows that B isigno-
rant of it. .

(d.) A proposes to buy from B his interest in cer-
tain property to which B is entitled on C’s death.

" C, to the knowledge of A, but not of B, is actually

dead or is about to die. A is bound to disclose this
fact to B,

11. TUnless a contrary intention appears from

1 Frlimatt the contract or assurance,
I)xxg):::%]f: d“s"c.'lllc}r’:‘b’l‘t‘cs & the buyer and the seller

of immoveable property
respectively have the rights, and are subject to
the liabilities, mentioned in the ten rules next
following, or such of them as are applicable to the
property sold :

(a). The seller must produce to the buyer, for
examination, all documents of title relating to the
property which are in his possession or power, and
must inform the buyer of all facts not apparent
thereon which affect the scller’s power to fulfil
his contract, and must answer to the best of 'his
information all relevant questions put to him by
the buyer in respect fo the property or the title
thereto.

(b).  When the buyer has been let into posses-
sion of the property before payment of the whole
of the purchase-money, the scller has a charge
upon the property for the amount of the purchase-
money, -or any part thevedf, remaining unpaid,
and for interest on such amount or part ; but as
soon as the assurance, if any, is registered, such
charge shall cease except as against the buyer. =~

(c). Unless the buyer has improperly declined
to complete the purchase, he has, against the
seller, a charge on the property, to the extent of:
the sellers interest therein, for the amount of any
purchase-money properly paid by the buyer in
anticipation of the completion of the purchase,
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and for interest on the amount of such payment ;
and, when the buyer properly declines to complete
the purchase, also for the deposit (if any) and for
his costs (if any) of a suit by himself or the seller
to compel specific performance of the contract or
to obtain a decree for its rescission.

. (@). If the seller alter the property in any par-
ticular which does not admit of compensation or
reinstatement, the buyer may decline to complete
the purchase.

(). When the buyer has been let into beneficial
possession of the property before completion of the
purchase, and the purcliase is not completed owing
to defects in the seller’s title, the buyer is not liable
to pay for his use of the property.

(f). The seller must discharge all incumbrances
on the property existing at the date of the contract.
The buyer may retain out of the unpaid purchase-
money the amount of such incumbrances and
shall pay the amount so retained to the parties
entitled thereto.

(9). On payment or tender of the amount due in
respect of the purchase-money, the seller is bound
to execute a proper assurance of the property when
the buyer tenders it to him far execution at a
proper time and place.

(). On completion of the purchase, the pro-
perty vests in the buyer, and the buyer is entitled
to all documents of title relating to the property
which are in the seller’s possession or power:

Provided that (1) where the seller retains any
part of the property comprised in such documents,
he is entitled to retain them all, and (2) where the
whole of such property is sold to different buyers,
the buyer of the lot of greatest value is entitled
to such documents. Butin éase(1) the seller, and
incase (2) the buyer, of the lot of greatest value, is
bound, upon every reasonable request by the buyer,
or by any of the other buyers, as the case may be,
or by any person claiming under him, and at the
cost ofthe person making the request, to produce the
said documents andfurnish such true copies thereof
as he may require ; and, in the meantime, the seller
or the buyer, as the case may be, of the portion
of greatest value, must keep the said documents
safe, uncancelled and undefaced, unless prevented
from so doing by fire or other inevitable accident.

(®). . In the absence of fraud, concealment and
misrepresentation, the seller is not answerable for
any defect in the property sold.

(7): Unless the sale is made by a person in a
fiduciary character, the seller shall be deemed to
contract with the buyer, first, that notwithstanding
anything done by the seller or any person through
whom he claims, the seller has power to grant the
property. to the buyer, free from incumbrances ;
secondly, that the seller and all persons claiming
any interest in the same through or for him, or

v any person through whom he claims, will on

demand execute and deliver to the buyer at his
expense any further assurance of the same that
may reasonably .be required; and, where the
property is leasehold; ¢hivdly, that the lease is
valid and subsisting and that the rent reserved
thereby, the conditions contained therein and the
contracts binding on the lessee have been paid,
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performed and observed down to the completion
of the purchase.

When the sale is made by a person in a fiduciary
character, the seller shall be deemed to contract
with the buyer that the seller has done no act
whereby the property is incumbered or whereby he
is hindered from granting it.

EXPLANATION.—A purchase is completed within
the meaning of this chapter when possession
of the property is delivered to the buyer.
‘When the transfer is made by assurance, such
delivery takes place when the assurance is exe-
cuted by the seller and (if its registration be
required -by law) registered. When the trans-
fer is not made by assurance, such delivery takes
place, in the case of an incorporeal right, when
the parties consent to the delivery, and, in
the case of cther immoveable property, when the
buyer becomes capable of exercising physical con-
trol over it and determines to exercise such control
on his own behalf, or on behalf of the person
whom he represents.

12.

Contract for sale not of

itself to create interest in
property.

A contract for, or relating to, the sale of
immoveable  property,
shall not have the effect
. of creating any interest
in, or charge on, such property ; but the only right
of any person under the contract shall be to apply
for specific performance, or for compensation, or
for both, according to the rules laid down in the
Indian Contract Act, 1872, the Specific Relief
Act, 1877, and section twenty.

13. If, before completion of the purchase, the
buyer is declared in-
) solvent, the receiver of his
property appointed under the Code of Civil Proce-
dure, section 351, may, if the contract is unprofit-
able, by writing under his hand disclaim the same,
and thereupon the contract shall be deemed to be
determined from the date of the declaration: pro-
vided that the receiver shall not disclaim such
contract in cases where an application in writing
has been made to him by any person having any
interest in the property, requiring him to decide
whether he will disclaim or not, and the receiver
has, for a period of not less than twenty-eight
days after the receipt of such application or such
further term as may be allowed by the Court,
declined or neglected to give notice whether he'
disclaims the contract or not.

Insolvency of buyer.

Any person injured by the operation of this
section shall be deemed a creditor of the insolvent
to the extent of such injury and may prove the
same as a debt under the msolvency.. :

14. As between the seller and buyer of lease-
hald property, the buyer
15, in the absence of a con-
tract to the contrary,
bound to pay the rent reserved by the lease and
accruing due after completion of the purchase, to
performn the contracts by the lessee, and to indem-
nify the sellerand his legal representative against
all claims for non-payment of such rent or breach
or non-observance of such contracts.

Liability of buyer of
leaschold.

15. As between the seller and buyer of a right
toredeem mortgaged pro-
perty, the buyeris, in the
absenceof a contracttothe

Liability of buyer of
equity of redemption.




321

contrary, bound () to pay to the mortgagee or his
legal representative the principal sum which, on
completion of the purchase, is owing on the secu-
rity of the mortgage, and all interest for the
time being duc for the same, when payment
thereof, respectively, is lawfully demanded, and
(b) to indemnify the seller and his legal repre-
sentative against the payment thereof, and against
all claims for non-payment thereof, respectively.

16. If at the date of the contract the property
. ; is insured against loss or
3 (ﬁ?g;cy received under fire- d amage by fire, the buyer

in case of such loss or
damage, may, in the absence of a contract to the
contrary, require any money which the seller may
actually receive undertheypolicy, or somuch thereof
as may be necessary, to be applied in reinstating
to property.

17.

Joint purchases.

‘When two or more persons purchase any
immoveable property,
with separate funds be-
longing to them respectively, they shall, in the
absence of a contract to the contrary, be interested
in such’ property in proportion to the shares of the
purchase-money which they respectively advanced.

18. When two properties are subject to a com-
mon charge, and one of
the properties is sold, the
buyer is, as against the
seller and his legal repre-
sentative, in the absence of a contract to the con-
trary, entitled to have the charge satisfied out of
the other property, so far as such property will
extend, ;

19. When any property is sold, the proceeds of

Bond fide buyer not Which are subject to any
bound to sce to application trust, the bond fide buyer
of purchase-moncy. of the property is not
bound to see to the application of the purchase-
money to the purposes of the trust.

20. When the buyer fails to perform any duty
imposed on him, as such,
by this Act or any other
law for the time being in
force, the seller may, notwithstanding anything
contained in the Indian Contract Act, 1872, sec-
tion 56, sue the buyer for compensation for such
non-performance. :

‘When the seller fails to perform any duty im-
{)osed upon him, as such, by this Act or any other
aw for the time being in force, the buyer may
either sue under the Specific Relief Act, 1877, to
have the contract rescinded, or may affirm it and
sue for ecompensation for its non-performance.
In the latter case, the buyer may recover his ex-
penses reasonably incurred, after the contract was
entered into, in relation to the attempted pur-
chase; and in each case he may recover his de.
posit (if any) with interest thereon.

Right of buyer of one of
two properties subject to
common charge.

Remedics of buyer and
seller.

CHAPTER IV,
OF EXCHANGES. « -

21. When two persons contract to mutually

o » defined,  8iveone thing foranother,
fixohange’ dofined neither thing or both

" things being money only, the contract is called a
gontract of exchange, .

.

92, Tfone of the parties prove that the other
was not owner of the

thing given or agreed to
be given to the former in
cxchange, the former
cannot be compelled to deliver that which he has
promised in counter-exchange ; but when he has
received the thing given to him in exchange, he
may be compelled to return 1t.

The party deprived of the thing he hasreceived )
in exchange by reason of
anything done by the
other party or any person
through whom the latter
claims, may, at his option, sue for compensation

or sue for the thing given by him.

23. Save as otherwise provided in this chap-
ter, each party has the
rights and is subject to
the liabilities of a seller
as to that which he gives, and has the rights and
is subject to the liabilities of a buyer as to that
which he takes.

24. Onan exchange of money, each party there-
by warrants the genuine-
ness of the money given.
by him.

When thing exchanged
does not belong to party
giving it,

Right of party evicted
from thing received in ex-
change.

Rights and liabilities of
parties.

Exchange of money.

CHAPTER V.
OF MORTGAGES AND CHARGES.

25. When, for the purpose of securing money
advanced or to be advan-
ced by way of loan or an
existing or future debt,
one person transfers to another a right over specific
immoveable property, the transfer is called a
mortgage, the transferor is called a mortgagor,
the transferee a mortgagee, the money of which
payment is secured is called the mortgage-money,
and the assurance by which the transfer is effected.
is called a mortgage-deed. :

For the purposes of this chapter, any person
entitled as heir, legatee, assignee, lessee or other-
wise thanasamortgagee to the interest of the trans-
feror in the property subject to the mortgage, or
any part of such interest, is a mortgagor; and
any person entitled as heir, legatee, assignee or

Mortgage, mortgagor
and mortgagee defined.

_otherwise to the interest of the transferee under the

mortgage, or any part thereof, is a mortgagee.

Where the mortgagor transfers the property to
the mortgagee condition-
ally upon the non-pay-
ment of the mortgage-money ata cortain date, the
transaction is called an English mortgage. :

English mortgage.

Where the mortgagor delivers possession of the
property to the mort-

3 . 8agee,and authorises him

to retain such possession and to pay himself from
the rents and profits of the property the interest, -
or the principal and interest, of the mortoage.”
money, the transaction is called an usufruczu;rf
mortgage.

Usufructuary mortgage.

Where the mortgagor binds himself personally
to repay the mortgage-
money, and pledges the
property as collateral security for the repayment,

Simple mortgage.
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‘but does mot deliver possession .of the property,
or contract that in default of payment of the
principal and interest at a certain date the property
shall pass to the mortgagee, the transaction is called
3 simple mortgage.

Where the mortgagor not so binding himself
and not delivering pos-
session of the property,
.contracts that, on default
¢ of payment of the principal and interest at a
“.certain date, the property shall pass to the mort-

gagee, the transaction is called 2 mortgage by

.conditional sale.

Mortgage by conditional
sale.

26. A mortgage can be effeated .only by assu-
rance signed by the mort-
gagor and attested by at
least two witnesses.

Mortgage .to be by as-
surance,

27. The deposit of title-deeds with intent to
create a mortgage on the
property comprised there-
i, but . without actual
transfer of such property, shall be deemed to be
.only evidence.of a contract to.execute a mortgage
.of the property.

Effect of deposit of title
.deeds.

Rights and Liabilities of Mortgagor.

28. A mortgagor has
the following rights as
against the mortgagee :—

Right of mortgagor to
-redeem, tender or deposit,

(«) at any time after the mortgage-mouney has
Jbecome payable, or has been paid, and before an
.order absolute has been made foreclosing his right
o redeem <the mortgaged .property or the property
is duly sold in pursuance of a decree.or under a
power conferred bythe mortgage-deed, he may,
on payment or tender of the mortgage-money
remaining due, require the mortgagee to re-grant
-the property to him, orto.execute an acknowledg-
ment in writing that any right in derogation of
his ownership or other interest granted to the
mortgagee has been extinguished.

(b) at any time after the mortgage-money has
become payable and before such suit is barred,
he may tender ¢o the mortgagee at a proper time
and place, or .deposit in any Coust in which he
might have instituted & suit for redemption of the
mortgaged property, to the account.of the mort-
gagee, the whole amount for the time being due
.on the mqrtgage.

Nothiog in this section shell be deemed to
.authorise a person interested-in part .only of the
mortgaged property to institute a suit for the
redemption of his own part only, except where
there 1s but one mortgagee and the mortgagor’s
interest in part of the property becomes vested
in such mortgagee. '

29. In the absence of & contract to the con-
trary, the mortgagor shall
be deemed to contract
with the mortgagee, first,
that the mortgagor has power to grant the pro-

Tmplied
mortgagor.

contracts by

% perty to the mortgagee, free from incumbrances ;

secondly, that the mortgagor and every person
claiming any interest in the same will on demund
(at the cost until foreclosure or saie of the mort-
gagor and afterwards of the person requiring the
same) execute every such assurance of the same
+hat may reasonably be required; and, where the

y1.—9 d

property is leasehold ; thirdly, that the lease is
valid and subsisting, that the rent reserved there-
by, the conditions contdined therein, and the con~
tracts binding on the lessee have been paid, per-
formed and observed down tothe execution of the
mortgage-deed ; and that the mortgager will, so
long as the security exists, pay the rent reserved
by the lease, perform the conditions contained
therein and.observe the.contracts binding on the
lessee and indemnify the mortgagee against all
claims sustained by reason of the non-payment of
the said rent or the non-performance or non-obser-
vance of the said conditions and contracts.

80. 'Where the mortgaged property is a lease
for a term of years, and
the mortgagee, while in
possession, of the pro-
perty, obtains-a renewal of the lease, the mort-
gagor, upon redemption, shall, in the absence of
a contract to the contrary, have the benefit of the
new lease.

Renawal .of ‘mortgaged
lease.

31. A mortgagor in possession of the mortgaged .
property must not commit
waste thereon, if the se-
curity is insufficient or
will be rendered insufficient by such waste.

Waste by mortgagor in
possession,

EXPLANATION.—A securityis insufficient within
the meaning of this section unless the value of the
mortgaged property exceeds by one-third, or, if
consisting of huildings, exceeds by one-half, the
mortgage-money.

32. A mortgagor proposing to make a second or
other subsequent mort-
gageof the mortgaged pro-
perty shall before effect-
ing the mortgage, give the second or other sub-
sequent mortgagee notice in writing under his
hand of the prior mortgage or martgages, and a
mortgagor making a second or other subsequent
mortgage of the mortgaged property shall, as soon
as may 'be, give the prior mortgagee or mortga-
gees like notice of such mortgage.

Notice.to mesne incum-
brancers,

A mortgagor failing to give any notice required
by this section, in addition to any other liability
resultingfrom such failure,shall, when the accounts
are takeu in pursuance of & decree made under this
chapter, be debited with the loss, if any, occasion-
ed by such failure.

33. If the owner of two or more properties
creates separate mortga-
ges on them by scparate
assurances, each mortgage
may be dealt with irre-
spectively of the other, though the mortgages are
created in favour of the same mortgagee.

Right to redeem ane of
two properties soparately
mortgaged.

Tllustration.

A, the owner of farms Z and Y, mortgages.Z to B
for Rs. 1,000. A afterwards mortgages Y to B for
Rs. 1,000, making no stipulation as to any additional
charge on Z. A may institute a suit for the redemp-
tion of the mortgage on Z alone.

Rights and Licbilities of the Mortgagee.

34. In the abseuce of a contract to the con-
trary, the mortgagee may,
at’ any time after the

Right to suo for dore-
~ mortgage-money has be-

closure or sale.




come pﬁ}nﬂe to him, and before a decres has been

 made for the redemption. of the mortgaged proper-

ty, or the' mortgage-money has been paid, institute
against the mortgagor (1) a suit for a foreclosure
of his right to redeem the' property with or with-
_out possession thereof, or (2) a suit for a sale of the
property, or (3) a suit for such. foreclosure or'sale.

Nothing in this section shall be deemed—

<. (a) toauthorize a simple mortgagee to'institute .

a suit for a foreclosure, or an usufructuary mort—
gagee to institute a suit for a foreclosure or sale, or
a conditional mortgagee to: institute a suit for &
sale ;

(b), to~ authorize: the mortgagee of a railway,
.canal or other work in the maintenance of which:
the general public are interested-to institute a suit
for a foreclosure or sale ; or

(c) to authorize a person interested in: part
only of the mortgage-money to institute a suit
relating only to-a corresponding, part of the: mort-
gaged property = but he'may institute any of the
suits mentioned in: that clause,- which,. under this
Act, he is authorized: to institute, relating. to the
whole: of the mortgaged property, making the
other’ mortgagees, if they cannot or will not join
as plaintitfs, defendants.

35. Where the mortgagor deposits meney in
& . court under section
e d]l\:‘f}:ztx::tg:;)olty Sopaicc twenty-eight, the Court
shall:  forthwith: cauge
written notice of the deposit to be served:on the
mortgagee, and the mortgagee may, on depnsiting
the mortgage-deed in the same court and on filing
a written statement (verified. in manuer prescrib-
ed by law for the verification of plaints) of'the
amount due to him: under the mortgage,.apply for
and receive ini payment of such-amount the money
s0 deposited.

36. When' the mortgagor and mortgagee: have
: 4 contracted as to the pay-
EaEbgointhrest ment of interest onltl)xe
principal money for the time being due to: the
mortgagee: under'the mortgage, interest shall be
payable: in accordance
with such contract : Pro-
vided that, where the mortgagor has tendered or
deposited in' court under section: twenty-cight the
whole amount due to the mortgagee, such mterest
shall cease from. the date of the tender or from: the
earliest time when: the mortgagee could: take such
amount out of court, as the case may be.

Proviso.

‘Where no such coutract hag been entered into,

the mortgagee is entitled to: interest on such

. principal money at the rate of six per cent. per
annum.

37. In the:absence of an express: contract to
the contrary, no:montga-
gee shall be eutitled as
: such to take possession of
the mortgaged property; but at any time after the
expiration of oneyear from the time when the prin-
cipal money has become payable: according to the
_ terms of the mortgage-deed, or after any interest
thereon has been in arrear for six months, he may
1nstitute a suit for the appointment of a receiver
~ of the rents and profits of the whole or any part
ofithe same; ;

Right to receiver.

3%n

ourt

a foreclosure or saley the C o

In any suit for i
Y appoint such a receiver pe

may, if it think fit, ) u
ing the proceedings in tlie svit. ) b
3 To mortzage shall be: deemed to Imply
88. No mortgng® S0 bt for the recovery of
Right to suo for mort- ohich a suib will * lie

gage-money. against the debtor ; b}l,lt
the mortgagee may sue the mortgagor foritae

mortgage-money—

(@) where the mort
self to repay the same ¥ g

(b) wheve the mortgagor remaing in possessxolg
of the property and fails to pay arrears of re‘:]!llé{
due in respect theveof, and the- property 18 €ons
quently sold =

s Sl

(c) where' the property 18 destroyed by dilu
vion, fire or other superior force =

(d) in the case of an usufructnary mortgage
where the mortgagor fails to deliver to the morl:,--l
gageo possession of the property or to secure’
the possession thereof to him without disturbance
by the mortgagor or any other person.
conferred by the morbgage-deed_:
on'the mortgagee to selk
or concur in selliug the:
pary thereof, 18 1~
is tlie Secretary:
aged

gagox." expressly binds himy’

39. A power

Power of sale invalid:

mortgaged property, or'any
valid,.except where'the mortgagee
of State for India in Council, or the mortgagt
property is situate within the: town of Calcutta,.
Madras, Bombay or Rangoon.

Act No. XXVITL of 1866; scction 6; is repealed
so far as it is inconsistent with this section.

40:. If,.at the date of the mortgage, !3‘119 mort-
% et gaged property is insured:
mgfl‘f“,'t g to Mewrance  goninst Joss or damage
b by fire, the mortgagee, 11!
case of such loss or damage, may, in the absenco
of & contract to:the: contrary, require any money
which the mortgagor may actually receive under-
the policy, or so much thereof as may be neces-
sary, to belaid out in: 1'0i:.15t.:1ting the property.
41.. If, after the date of the mortgage,-any ac-
. cession is made to the'
pr(‘%)(’c(;iiilo" to mortgaged  yportgaged property, the:
mortgagee, inthe absence:
of a contract to the, contrary, shall, for the pur-
posesof the security; be entitled to'such-accession..

Hlustrations.

() A mortzages to B'a certain field bordering on
ariver, The field is inereased by allavion. For the
purposes of his security, Btis entitled to the increase.

(b)' A mortgages a certain plot of building land!
to B and afterwards:erects a house on:the plot. For
the purposes of his security, B is entitled to the
house ag'well as: the plot..

42, When, during the' contiruance of the

mortgage, the mortgages)=
takes possession of tﬁ
mortgaged property, ho has the following rights
and liabilities :—

" Mortgagee in possession,

(a) e shall manage the property as a person
of ordinary prudence would manage it if it were:
hig own ;
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(5) he shall use his best endeavours to collect | ‘gagee has a charge on the surplus, if =ny, of
all rents and other profits arising out of ‘the pro- the proceeds, after: payment thereout :of the said
‘perty ; § arrears.

(c) he shall, in the absence of an express con-
tract to the contrary, out of the income of the
property pay the Government revenue and all
other charges of a public nature accruing due in

Priority.

46. Where, through the fraud or gross neglect
a -prior mortgageey

respect thereof during such possessiorr. { mc}:'(z;iz'?z’e\.emcnb of prior ;nother person has been
¢ (d) he may spend such money as is necessary ~ inducedtoadvanee money
(1) for the £xe management of the property on the security of the mortgaged property, the
and the collection of the rents and other profits prior mortgagee shall be postponed to the subse«
arising out of the same, (2) for its preservation quent mortgagee. 3

from destruction, deterioration, forfeiture or sale,

L I a - the balance
(8) for supporting the mortgagor’s title to the pro- L R D (o CREa

A : : ; g of a running account ex-'
perty, (4) for making his own titfe thereto good . Mortgage * to  sccure presses t:h-egnmximum i
against the mortgagor, and (5), when the mort- balance of account,

be secured thereby, a
subsequent mortgage on the same property shall,
if made with actual knowledge of the prior mort«
gage, or if the instrument effecting’ the prior

gaged property is a renewable leasehold, for the
renewal of the lease ; and may, in the absence of
a contract to the contrary, add such money o
the principal money secured, at the samo rate of

Syt mortgage is registered, be postponed to the prior

aterost; : mortgage in respect of all advances or debits not
(e) he may eject ‘the fenants (if any) in occu- execeding' the maximum, though made or allowed

pation of the property under Ieases made without with notice of the subsequent mortgage. ,

the mortgagee’s consent after the completion of

the mortgage ; Tllustration.

(.f) where the property is by its nature insurable

: 4 A mortgages Sulténpur to his bankers, B & Co.,
at ordinary rates, he may insure and keep insured EAS SN P i Y

to secure the balance of his accouut with them to

against loss or damage by fire the whole or any the extent of Rs. 10,000, A then mortgages Sultdn<
part of such property, and add the premiums paid .pur to C, to secure Rs. 10,000 ; and C gives notice
for any such insurance to the principal money thereof to B & Co. At the date of the second mortgage,
secured, at the same rate of interest ; and, in case the bulance due to B & Co. does not exceed Rs, 5,000.
of such loss or damage, shafl apply any money B & Co. subscquently advance to A sums making
which he may actually receive under the policy, the balance of the account against him exceed the
or so much thereof as may be necessary, in' res aar of ‘H“' 10,000. B & .(_70' 24 ém-bltled, to the
iust:tbing Sy property ; extent of Rs. 10,000, to priority over C.

(9) he shall, in the absence of an express con- 48. No mortgagee paying off a prior mortgage,
tract to the contrary, keep accurate accounts of o : whether with or without Y
all sums received and spent by him as mortgagee Leckinggaholishod: notice of an intermediate

.and, at any time during the continuance of tho mortgage, shall thereby acquire any priority in
mortgage, give the mortgagor, at his request and respect of his original security. And, except in
cost, true copies of such accounts and of the the case provided for by section forty-seven, no
vouchers by which they are supported; mortgagee making a s.ubsequc_n}b advance tofthe'

(%) his receipts from the mortgaged propert TROgagory wl.lether wm.h = \Vlt}Ollf: nome .0 B
aftex-) decluctiné the expenses mentioned i!n cmeg’; interiediate xuort.gag.eﬂ_?lnall tl_‘.meé) . ucqﬁnelz;uy
(c), (d) and (f), shall be debited against him in priotrey, Il respectioliuskecurr T ORERCHEHERE

. . 3 P U <)
reduction of the amount (if any) from time to dueriadyances
time due to him on account of interest on the

s } 49. Any second or other subsequent mort-
principal sum secured by the morigage, and; so

: : : - : agee may, abtany time:
far as such receipts excced any interest due, in Right to pay off mort- Pafore a sale of the mort-
reduction of such principal sum, ERice i order to prevent, gaged property has taken
3. Nothing in section 1f‘(’;'§y ’t“"ol". cl:;uscs () tender to the next priofﬁiﬁl:gbgzz t?l:i c;ﬁgfﬁ:‘é'
CL TR . and (%), applies to cases o 0 X !
- Receipts in liew of in: (o} o thclg:l is an expross ' due to himr on account of his mortgage. Such
ZerEs: contract in writing be- mortgagee is bound to accept such tender and to
vt oo mrgmgorinont, | gro e Lrtho s oo e o3
receipts, after deducting the said expenses, sha 2 pRldiaty :
S0 IoEg as the mortgagce isin posslcssion,of the tender shall acquire, in respect of the property, all
mortgaged property, be taken in lien of interes the rights and powers of the mortgagee to whom
ou the principal sum secured by the mortgage. he has made such tender.
~ 44. A mortgagee in possession of the mort- 50. If tho owner of tt‘ﬁzgrggfﬁh:? g:loertgetg::
BCY Waste by miortasgee! gaged property must not Marshalling securitics. P

and then mortgages one

commit waste th ? : ; i
e of the properties to another person without actual

45. When a mortgagor in possession of the knowledge of the former mortgage, the sccond
Charge on procceds of 2Ortgaged property fails mortgagee is entitled to have the debt of the:
Sl to pay arrears of revenue first mortgagee satisfied out of the property not
due in respect thereof, mortgaged to the second mortgagee, so far as

and the property is consequently sold, the mort- such property will extend; hut nofi g0 as o pre-
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judice the rights of the first mortgageo or of any
other person having an incumbrance on either
property.

51. Whereo several propertics, whether of one
or several owners, are
mortgaged to secure one
debt, the several proper-
ties shall contribute rateably to the debt secured
by the mortgage, after deducting from the valuo
of each property the amount of any other incum-
“brance to which it is subject.

Contribution to mort-
gage-debt.

Where of two properties belonging to the
same owner, one is mortgaged to secure one
debt, and then both are mortgaged to secure
another debt, and the former debt is paid out of
the former property, each property shall contri-
bute rateably to the latter debt, after deducting
the amount of the former debt from the value of
the property out of which it has been paid.

Nothing in this section applies to a property
liable under section fifty to the claim of the second
mortgagee.

Suits for Redemption, Forecloswre or Sale,

52. Subject to the provisions of the Code of
Partics to suits for re. Civil Procedure, section
demption, foreclosure and 437, all persons having an
tale, = interest either in the right
of redemption or in the security ought to be joined
as parties to any suit under section twenty-eight
. or thirty-four, and the first or any subsequent
mortgagee who institutes a suit for foreclosuse or
sale ought to make every morfgagee and other
incumbrancer whose security is subsequent to his
own, a party to the suit.

Fareclosure and Sale.

53. In a suit for foreclosure, or foreclosure or
sale, if the plaintift suc-
ceed, the Court shall pass
a deeree, ordering that an account be taker: of
what will be due to the plaintiff for principal and
interest on the mortgage and for his costs of the
suif, on the day next hereinafter referred to, or
declaring the amount so due at the date of such
decree,

Decree in foreclosure suit.

and ordering that, upon the defendant paying
to the plaintifi or into court the amount so due,
on a day within six months from the date of de-
claring in court the amount so due, to be fixed
by the court, the plaintiff shall deliver up to
the defendant, or to such person as he appoints,
all documents in his possession or power rélatin
to the mortgaged property, and shall transfer the
mortgaged property to the defendant free from
all incumbrances created by the plaintiff or any
person claiming under him, or, where the plain-
Hff claims by derived titie, by those. under whom
he claims; and shall, if necessary, put the defen-
%a.nt info possessjon of the mortgaged property ;

ut

that, if such payment is not made on or

-~ hefore such day, the defendant shall be absolutely
foreclosed of all right to redeem such property.

54, If payment is so made of such amount and

. Procodure in case of pay- 0% such subsequent costs
ment of amount due and as are mentioned in sec-

- Aubscquent conts, - tion sixty-four, the de:

fendant shall (if necessary) be put into possession -
of the mortgaged property.

If such payment is not so made, the plaintif
may apply to the Court
for an order absolute for
tho foréclosure of the
said mortgage, and the Court shall then pass an
order absolute that the defendant to be foreclosed
of all right to redeem the mortgaged property,
and may, if necessary, deliver possession of the |
property to the plaintiff; and thereupon the’
defendant’s right to redeem and the security shali
both be extinguished.

Order absolute for fore-
closure.

Proyided that the Court may, upon good cause
shewn, from time to time
postpone the day appoint-
ed for such payment.

In the Code of Civil Procedure, Schedule IV.,
No. 129, for the words ‘ Final Decree,” the -
svords “ Order absolute ” shall be substituted.

Power to enlarge time,

55. Inasuit for a sale under this chapter, if the
plaintiff succeed,the Court
shall, and in any other suit
by the mortgagee under this chapter, if the plain-
tiff sycceed the Court may
at his instance, pass a
decree ordering as pro-
vided in the first and second paragraphs of sec-
tion fifty-three, and also ordering that in default
of the defendant making payment as therein
mentioned the mortgaged property or a sufficient
part thereof be sold, and that the proceeds of the
sale (after defraying thereout the expenses of the
sale) be paid into Court and applied in payment
of what is so found due to the plaintiff and that
the balance, if any, be paid to the defendant or
other persons entitled to recejve the same.

Decree for sale.
N

- Power to decrce sale at
instance of mortgagee.

When the mortgagee sues only for a fore-

‘ ‘ ~ closure, if the Court cons
ke 5%, e siders that ho wil mot bo
stance of mortgagor. damnified by such sale
and if the defendant

furnishes such security, if any, as the Court
thinks sufficient for the payment of the balance
due for the time being by him on the morteace
the Court may, at the instance of the defen?h\c{m'
pass a like decree. X : ’

Any decree under this section may also direct
the def_enda;ut. to pay any balance 'remaining due
to the plaintifi ‘upon the mortgage after the
proceeds of sale haye been dealt with as above
provided. e g

56, If in any case under section fifty-five the

Procedure when defend- g]ecfgzd::gb mak~es' pa-y?
ant pays amount due and v mentioned in
subscquent costs. section fifty-four, he shall

a (if necessary) be put in
possession of the martgaged property : but if
such payment is not so made, the plaintiff or the
defendant, as the case may be, may apply to the
Court for an order absolute for sale of the mortr.
gaged property, and the
Court shall then pass an
order that such property, or a sufficient part
thereof, be sold, and that the proceeds of the sale
be dealt; with as is mentioned in section fifty-five
and thereupon the defendant’s right to redeen
and the security shall both be extinguished,

Order absolute for sale.



“57. "When the net proceeds of any such salo
are insufficient to pay the
amount due for the time
being on the mortgage,
"l:he balance, if payable according to the contract
vetween the partics by the defendant otherwise
than out of the preperty sold, may be recovered
either (if the Court thinks fit) in the same suit in
the same manner as under a decree for money, or
by any other legal process open to the mortgagee.

Recovery of balance due
“On mortgage,

Redemption.

58. Besides the mortgagor, any of the follow-
ing persons may institute
asuit forredemptionof the
mortgaged property :—

Who may suo for re-
demption,

(q) any person (other than the mortgagee)
having any interest in or charge upon the pro-
perty :

(b) any person having any interest in or charge

upon the right to redeem the property :

- (¢) any surety for the payment of the mort-
‘gage-debt or any part thereof :

(d) the guardian of the property of a minor
mortgagor :

(¢) the committee or other legal curator of a
lunatic or idiot mortgagor :

(f) the judgment-creditor of the mortgagor,
when he has obtained execution :

(9) a creditor of the mortgagor who has in a
suit for the administration of his estate obtained
a decree for sale of the mortgaged property.

EXPLANATION.—An easement is not an interest
within the meaning of clause (a).

59. In asuit for redemption, if the plaintift
Decrce in  redemption- succeed, the Court shall
suit, .

pass a decree

ovdering that an account be taken of what will
be due to the defendant for principal and interest
«on the mortgage, and for his costs of the suit,
on the day next hereinafier referred to, or de-
claring the amount so due at the date of such
.decree ;

and ordering that upon the plaintiff paying to
‘the defendant or into court the amount so due on
a day within six months from the date of declar-
ing in court the amount so due, to be fixed by
the Court, the defendant shall deliver up to the
plaintiff, or to such person as he appoints, all do-
cuments in his possession or power relating to
the mortgaged property, and shall (if such pro-
perty has been transferred to the defendant) re-
transfer it to the plaintiff free from the mort-
gage and from all incumbrances created by the
—lefendant or any person claiming uader him, or,
‘when the defeadant claims by derived title, by
hose under whom he claims, and shall, if necessary,
put the plaintiff into possession of the mortgaged
property ; but

that if such payment is not made on or before
such day, the plaintiff shall be absolutely fore-
closed of all right to redeem such property.
vi.—9e

()

=

60. If payment is made of such amount and
of such subsequent coats
as are mentioned in sec-
tion sixty-four the plain-
tiff shall, if necessary, be put into possession of
the mortgaged property.

In case of redemption,
possession:

If such payment is not so made, the defendant
may apply to the Court
for an order absolute for
the foreclosure of the said mortgage, and the
Clourt shall then pass an order absolute ordering
the plaintifl to be foreclosed of all right to redeem
the mortgaged property, and may, if necessary,
deliver possession of the property to the defend-
ant; and therenpon the plaintifi’s right to re-
deem and the security shall both be extinguished :

In defaunlt, foreclosure.

Provided that the Court may upon good cause
shewn, from time to time,
postpone the day appoint-
ed for such payment.

Power to enlarge time.

Redemption and Foreclosure.

61. When property is mortgaged for successive
debts to successive mort-
gagees, any mesne mort-
gagee may institute a
suit to redeem the inter-
ests of the prior mortgagees and to foreclose
the rights of those that are posterior to himself
and of the mortgagor.

Right of mesne mort-
gagee to redeem and fore-
close.

The decree in such suit may be in the form seb
forth in the third schedule hereto annexed, with
such variation as the circumstances of each case
require.

62. 1f the mortgagee fail to perform any of
the duties imposed upon
him by section forty-two,
he may, when accounts
are taken in pursuance of a decree wade under
this chapter, be debited with the loss, if any, oc-
casioned by sach failure.

Loss occasioned by mort-
gagee's default.

Costs.

The mortgagee is ordinarily entitled to
receive or add to his debg
his costs properly incur-
red of any suit under this
chapter. But such costs, or any part thereof,
may be disallowed if the mortgagor has paid or
tendered to the mortgagee, or has deposited in
court, the whole amount due to him under the
mortgage, and if the mortgagee has unreasonably
refused to accepy such tender or to take such
money out of court in discharge of his claim, or if
he has prevented a mortgagor willing and able
to make such payment, tender or deposit from
making it by refusing or neglecting to give him
proper information as to the state of the accounts
required to be kept under section forty-two.

61.

Costs of mortgegee sub-
sequent to decree.

63.

Costs of mortgagee.

In finally adjusting the amount to be paid
to a mortgagee in case of
a redemgtion or a sale by
the Court’ under this:
chapter, the Court shall, anlegs the conduct of
the mortgagee has been such as to disentitle him
to costs, add to the principal debt such costsof
suit as have been properly incurred by him since




the decree for foreclgsure, redemption or sale up
to the time of actual payment.
Sale of Property subject to prior mortgage.

65. If any property the sale of which is direct-
ed under this chapter is
subject to a prior mort-
gage, the Court may,
with the consent of the prior mortgagee, order
that the property be sold free from the same,
giving to such prior mortgagec the same interest
in the proceeds of the sale as he had in the pro-
perty sold.

66. Such proceeds shall be brought into
Court and applied ag fol-
lows :— :

first, in payment of all expenses incident to
the sale or properly incurred in any attempted
sale ; :

Sale of property subject
1o prior mortgage.

Application of proceeds.

secondly, if the property has been sold free
from any prior mortgage, in payment of what-
ever is due on account of such mortgage ;

thirdly, in payment of all interest due on ac-
count of the mortgage in consequence whereof
the sale was directed, and of the costs of the suit
in which the decree directing the sule was made ;

fourthly, in payment of all principal moneys
due on account of that mortgage ; and

fifthly, the residue (if any) shall be paid to the
persen proving himself to be interested in the
property sold, or if there she more such persons
than one, then to such persons according to their
respective interests therein or upon their joint
receipt. ; f

67. If property subject to a mortguge, or the
right to receive mort-
gage-money, be trans-
ferred to a third person,
the transferee has all the
rights and powers of his transferor, under the
mortgage, and is subject to the liabilities exist-
ing between his transferor and the mortgagor or
mortgager, as the case may be.

Rights and powers of
transieres of mortgage-debt
or mortgaged property.

Where such a transferis made for the purpose
of securing money advanced or to be advanced by
way of loaun or an existing or future debt, the
original mortgage-debt, if recovered by cither the
transforor or the transferee, isapplicable, first, in
payment of the costs of such recovery, secondly,
in or towards satisfaction of the amount for the
time being secured by the transfer ; and the re-
sidue, if any, belongs to the transferor.

Clharges.

68. If by any assurance other than a mort-
gage-deed, or by any
will, or under the provi-
sions of this or any other Act, or by opcration of
law, certain immoveable property of one person
is made security for the payment of certain money
to another, the latter person is said to have a
charge on -tht property, and all the provisions
hereinbefore applied to a mortgagor shall apply
to the owner of such property, and all the pro-
visions hereinbefore applied to a mortgagee
- instituting a suit for the sale of the morigaged.
property shall apply to the person having such
~ charge.

Charges.
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69. Where a person is or becomes absolutely
entitled to immoveablo
property, of a charge or:
also the owner,
tinguished,

Merger of charges.

other incumbrance on which he is
the charge or incumbrance shall be ext he
unless by an instrument i writing 1-eglste1%(= ; 16
expressly declares that it shall be kept on 100t

CHAPTER VI. ¢
Or LUEASES OF IMMOVEABLE PROPERTY. )
70. A person proposing to let im}n())f@:\blti
property need not .(hsclo]stx
from proposing lessor defects therein which the
aud lessec. lessee might with ordinary
care discover; but the proposing lessor musb not
conceal, or attempt to conceal, such' defects, and
he must disclose to the lessee all other defects
therein of which the former is, and-the latter 1%
not, aware.

When the proposing lessee stands, or has
stood, as regards the property, in a ﬁdllxcuu'_v re-
lation to the lessor, he must disclose to the lessor
any fact which increases the value of the property *
itself, and of which the former has, during the
existence of such relation, become aware. Save
as aforesaid, a person proposing l;o‘t:lke a lease of
immoveable property need mnot disclose any fact
unknown to the lessor which increases such value.

71. TInthe absence of a contract in writing or
local usage to the contrary,
the lessor and the lessee, as
against one another,vespect-
ively, possess-the rights and are subject to the
liabilities mentioned in the eighteen rules next
following, or such of them as are applicable to
the property leased :—

(@) The lessor is bound to put the lessee
possession of the property leased :

(b.) The lessor shall be deemed to contract with
the lessee that the latter paying the rent reserv-
ed by the lease and performing the contracts by
the lessee may hold the property leased during
the time limited by the lease without interrup-
tion by the lessor or his assigns, or any person
lawfully claiming through him or them :

Disclosures  required

Rights and liabilities
of lessor and lessee.

(e.) In the absence of fraud, concealment or
misrepresentation, the lessor is not answerable
for any defect in the property leased which the
lessce could not with ordinary care have dis-
covered :

(d.) During the continuauce of the lease, the
lessee is entitled to the enjoyment of all casements
appendant to the property leased at the time when
the lease was made uniil such easements ave ex-
tinguished : 3

(e.) The lessee is hound to keep, and on the-
termination of fhe lease to resiore, the property
leased in as good condition as it was in at the time:
when he was put in possession, subject only to
reasonable wear and tear :

(/) If by five, tempest or flood, or violence of
an army or of a mob, or other superior force, atLy
part of the property leased be wholly destroyed or
rendered substantially unfit for the purposes for
which it was let, the lease shall be void as to that
part, and any rent or fine payable under the lease
shall proportionately abate, and e proportionate
part of any fine paid by the lessce shall ke re-
turned by the lessor :
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ac(}fo :h(feff:]]llépy fbe't(}:cc.nsioned by the wrongful
S au »0 either party, such party s'hall

6 be entitled to avail himself of the benefit of
this provision : .

(9.) In case the lease is rescinded for the de-
fa.u]rl, of the lessee, he is bound to pay the rent
up to the time of such rescission, and also to
make compensation for any other loss resulting
from his default; but in estimating such com-
pensation, the Court shall take into account the
fine (if any) paid under the lease :

(h.) If the lessor neglects to make, within a
reasonable time after notice, repairs which he is
bpund to make, the lessee may make the samo
himself, and deduct the expense’ of such repairs
from the rent, or otherwise recover it from the
lessor :

(i) If the lessor neglects to make any pay-
ment which he is bound to make, and which, ‘if
not made by him, is recoverable from the lesseo-
or against the property leased, the lessce may
make such payment himself, and deduct it from
his rent, or otherwise recover it from the lessor :

@D) Livery lessee who becomes aware of any
proceeding to recover the property leased to him
or any part thereof is bound to give notice there-
of to the lessor with reasonable diligence ; and, in
defauls of so doing, he is liable to make compen-
sation to the lessor for any loss or expenses
occasioned by such omission :

(k.) The lessee is bound to give notice to the
lessor, within a reasonable time, of any encroach-
ment made upon, or any inierference with the
IGSS.()]"S rights concerning, the property leased,
which may come to his knowledge; "and, in
default of so doing, he is liable to make compen-
sation to the lessor for any loss or expenses occa-
sioned by such omission : g

(&) The lessee may use the soil and its products
for all purposes of enjoyment as a reasonable
owner would use them ; but he may.not fell tim-
ber, pgll down or damage houses, open mines, or
commif any other waste :

'(‘m.) No lessée of immoveable property shall,
without the lessor’s consent, ercet any permanent
structure thercon, except for agricultural purposes;
and 1o such lessce who erecis thercon any build-
Ing, cugine or machinery foragricultural purposes
shall remove the same without first civing to the
!«35501: or his agent one month’s previcus notice
1 writing of his intention so to do, and thereupon
the lessor or his agent may elect 6. purchase the
t!xing £0 proposed to be removed, and the lessed’s
right to remove the same shall thereby cease, and
the same shall belong to the lessor, and the value
t,he)'eof_shall in case of dispute be ascertained and
determined by two referces, one to be chosen by
each party, or by an umpire to be named by such
referecs, and shall be paid or allowed in account
by the lessor :

(n) Subject to the provisions of clause (m),
the lessee hasa right to remove at any time
during his possession of the property leased, all
things which he has affixed to the soil : but he is
liable to make compensation to the lessor for
alldamagecaused tothe property by suchremoval :

(0) On the determination of the lease, the lessee

is bound to put, the lessor into possession of the
property leased :

S

(p), When a leaso of uncertain duration deter-
mines by any means except the fault of the lessee, .
he or his legal representative is entitled to all the
crops planted or sown by the lessee and growing
upon the land for the season current when the
lease determines, and to free ingress and egress to
reap and carry them :

(7) If the lessor transfers the property leased,
or any part thercof, or any part of his interest
therein, the transferee shall possess all the rights
and, if the lessee so elects, be subject to all the
liabilities, of the lessor as to the property or part
transferred so long as he is the owner of it; but
the lessor shall not by reason only of such trans-
fer cease to be subject to any of the liabilities
imposed upon him by the lease, unless the lesseo
elects to treat the transferee as the person liablo
to him : Provided that, if the lessee pay rent to
the lessor—without having reason to believe thab
such transfer has been made, he shall not be liable
to pay such rent over again to the transferee :

Where only a part of the property leased is
transfered by the lessor, he may determine whaf
proportion of the rent resevved by the lease is
payable in respect of the part so transferred :

(r.) The lossec may transfer, absolutely or by
way of mortgage, the whole on any part of his
interest in the property, and any transferee of
such interest or part may again transfer it. The
lessee shall not, by reason of such transfer, ceaso
to be subject to any of the liabilities attaching
to the lease, unless the lessor elects to treat the
transferce as the person subject to such liabili-
ties. Subject as aforesaid, each successive trans-
feree, so long as he is entitled to the property
leased, possesses all the rights, and is subject to
all the liabilivies, of the lessee.

Nothing in this section shall be deemed to au-
thorise a tenant having a right of occupancy to
assign his interest as such. .

72z, A tenancy begins when the lesseo enters,
under the lease, into pos-
session of the property
leased, and until he so enters, he canunot sue for
compensation for a trespass thercon.

Lessce before entry.

73.

Insolvency of lessce.

When the lessee is declared an insolvent,
vhe recetver of his pro-
perty appointed under
the Code of Civil Procedure, section 351, may,
with the leave of the Court, by writing under
his hand, disclaim the property lcased, and
thercupon the lease shall be deemed to be sne-
rendered from the date of the declaration, and
the Court may order the property to be delivered
up to the lessor or make such other order as to
the possession thercof as may be just :

Provided that the receiver shall not disclaim
such property in cases where an application in
writing has been made to him by any person in-
terested therein, requiring him to decide whether
he will diselaim or not, and the receiver hus for
a period of not less than twenty-eight days after

the receipt of such application, or such further

time as may be allowed by the Court, declined or

neglected to give notice whether he disclaims the

properiy ar not.
i v

i




" Waiver of forfeitart or

On the application of any person interested in l

the property, the Court may dircct possession
thereof to be delivered to him, or make §uch
other order as to possession thereof as may be just.

Any person injured by the operation of this
section shall be deemed to bea creditor of the
nsolvent (o the extent of such injury, and may
accordingly prove the same as a debt under the
insolvency.

74. 1In the absence of a contract in writing or
local usage to the con-
trary, a lease of property
for purposes of cultiva-
; tion shall Le a lease from
year to year terminable by six mounths’ notice
expiring with the end of a year of the tenancy ;
and alease of property for any other purpose
shall be a lease from month to month, terminable
by fifteen days’ notice expiring with the end of
a month of the tenancy.

_ Duration of certain Icases
in absence of written con-
tract or local usage.

Every notice under this scction must be in
writing signed by or on behalf of the party giving
it and tendered or delivered to the party who is
intended to be bound by it, or affixed on a con-
spicuous part of the property.

75. Whero the time limited by a lease is ex-
Foxolusi fa pressed as commencing
Uxclusion of day —on g, . o pm-l’vicu]nr dny, in

which term commences, J .
computing that time such

day shall be excluded. Where no day of com-
mencement is named, the timo so limited begins
from the making of the lease.

Wheroe the time so limited is a year or a num-
ber of years, in the ab-
sence of an express agree-
ment to the contrary, the
lease shall last during the whole anniversary of
the day from which such time commences.
Where the time so limited is expressed to be
determinable before its
expiration at the option
. of the parties or one of
them, the lessee, in-the absence of an express
agreement to the contrary, shall have such option.
76. A leaso deter-
mines—
(a) by efflux of the time limited thereby ;
(&) by rescission ;
(c) by surrender in express terms ;
(d) by surrender by operation of law, that is
to say, in case the lessee accepts from the lessor
a new lease of the property leased, to take effect
during the continuance of the existing leaso ;
(e) by forfeiture, that is to say, (1) in case the
lessee breaks an express condition which provides
that, on breach thereof, the lessor may re-enter,
or the lease shall become void ; ‘or (2) in case the
lessee renounces his character as such either by
setting up a title in a third person or by claim-
ing title in himself ;
(f) on the expiration of a notice to quit duly
“‘given to the lessee. >

'77. A forfeiture or notice under section seven-
ty-six, clause (e) or (f),
is waived by receipt of
rent which has become

Duration of lease for a
year.

Option to determine leaso,

Determination of lease.

“notice to quit. -

P due since the breach or the expiration of the
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notice, or by distress for such rent, or by any
other act on the part of the lessor §howmg an
intention to treat the lease as subsisting.

Where a lease has determined by forfeiture
for non-payment of rent
and the lessor sues to
eject thelessee, if, ab the
hearing of the suit, the lessee pays or tenders to
the lessor the rent in arrear, together with interest
thercon and his full costs of the suit, or gives
such sccurity as the Court thinks sufficient for
making such payment within fifieen days, the
Court may, in lien of making a decree fot cject-
ment, pass an order relieving the lessee against
the forfeiture; and thereupon the lessce shall
hold the property leased as if the forfeibure had
not occurred.

Nothing in this scction applies to suits under
Act No. X. of 1859, or Bengal Act No. VIIIL, of
1869. K

78. If alessce or sub-lesseo of property re-
maing in  possession
théreof after the'dcter-
mination of the lease, and the lessor or his legak
representativo accepts rent from the lessee or
sub-lessoe, or otherwise assents to his continuing
in possession, the lease is, in the absence of an
agrcement to the contrary, renewed from year to
year or from month to month, according to the
purpose for which the property is leased, as spe-
cified in section seventy-four.

Relief against forfeiture
for non-payment of rent.

Effect of holding over.

Tllustrations.

(@) Alets a house to B for five years. B sub-
lets the house to C ata monthly rent of Bs. 100. The
five years expive. but C continues in possession of
the house and pays the vent to A. C’s lease in
renewed from month to month.

(0.) A lets a farm to B for the life of C.  C dies,
but B continnes in possession with A’s assent, B’a
lease is renewed [rom year to year.

CHAPTER VII

Or SETTLEMENTS.
79. “Settlement ” means, in this chapter, any
disposition in writing of
moveable or immoveable
properiy—

¢ Settlement ” defined.

(@) whichis not testamentary, and is not found-,
ed on any consideration, or

(b) which is made in consideration of marriage,
or

(¢) which is made for the purpose of dividing
property of the settlor among his family or those
for whom he desires to provide,

but does not include a gift made by a Hindg,
Muhammadan or Buddh:st.

80. A settlemuent, whether made for a consi-
Consideration not necessar; orabion grmot ngbind.

eI’ sary - >

to makescttlement bindiug. iy an .t’h? settlor a.'"d’ v
those claiming under him. -
81. A settlement made for the purpose of de-
priving present or future
creditors or other persons
of their demands against
the settlor, isvoid against
all present and future creditors of the settlor and

Voidability of settle-
ment made in  fraud of
creditors, :
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their successors in interest, and against: any
person upon whom his property devolves in irust
for the benefit of his creditors.

Nothing in this section affects the rights of
persons who have acquired, in good faith and for
consideration, any interest under the settlement.

82. A condition or limitation in a settlement
; or will, restraining any
€ person from parting with
( ordisposingof hisinterest,
* is void': provided-that property may be settled or

bequeathed for the benefit of a married woman

who is not a Hind(, Muhammadan or Buddhist,
so that she shall not have power to deprive herself
of the income thereof in anticipation.

83. A condition or limitation contained in a
settlement or will, mak-
ing an interest thereby
reserved or given te or
in trust for any person
to cease on his becoming insolvent, or endeav-
ouring to transfer or dispose of the same, is void.

84. If, by a settlement, property be given to
a person then living in
general terms, without
indicating  the time
when itis to bé paid or delivered, such person
has a vested interest therein from the day of the
execution of the settlement, and if he-dies with-
out having received if, it shall (subject to any
legal disposition thereof which he may have
made) pass to his legal representative.

85. Where, by the terms of a settlement, pro-
perty is given to a person
not in existence, but he
is not entitled to posses-
sion of it immediately
upon his birth, a right to
receive it at the proper time shall, unless a
contrary intention appears by the settléement,
become vested in such person upon his birth, and
shall (subject to any legal disposition thereof
which he may have made) pass to his legal re-
presentative if he dies before that time, and
without having received it. And.in such cases
it is from his birth said to be vested in interest.

Condition  restrainin,
- alienation of interest.

Condition making in-
terest determinable on in-
solvency or alienation.

Vesting of giftin general
terms.

Vesting in interest of
gift to unborn person not
entitled to possession im-
mediately on birth.

86. The provisions of the Indian Succession
Act, 1865, sections 108
to 104, both inclusive,
107 and 108, 111 to 127,
both inclusive, and 167,
shall apply, mutatis mutandis, to gifts contained
in settlements. .

87. Whenever -a person becomes entitled in
possession, by virtue of
a settlement, to money
or any other property
yielding income, he shall
be entitled to receive the interest or income
thereof from that time.

Application of sections
of Act X of 1865 to gifts
contained in scttlements.

Right to income of pro-
perty coming into posses-
sion under settlement.

CHAPTER VIIIL "

OF teE DiscremioN oF THE COURTS TO DEAL WITH
SETTLED LIAND.

88. If any person: having, under a settlement
or will, a‘limited interest
in possession in any land,
apply under this section
to the High Court within
the limits of whose

Power exerciseable by
" Court on application of
person interested in posses-
sion in settled lM:d.

VIL.—9f
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appellate civil jurisdiction such land or.any part

" thereof is situate, the Court may, if it deem it

just and expedient to do so,—

(@) make such leases of the whole or any part '
of the land for such terms of years, for such
rents, with such powers, and with such conditions,
reservations and exceptions as the Court thinks
fit ; ”

(b) make such sales of the whole or any part *
of the land, for such sums, payable either af
once or periodically, with such powers, and with
such conditions, reservations and exceptions as
the Court thinks fit ;

(c) appropriate any part of the land for the
formation of streets, roads, gardens or other open
spaces, tanks, sewers, drains or water-courses,
and authorize the erection of buildings and works
thereon ;

and generally deal with the land in any way
the Court may think just and beneficial to the
persons interested therein. :

89. Every such application shall be in writ-
" ing, and notice thereof

shall be served throughs

the Court on all trustees

under the settlement or
will, and on any other persons who in the opinion
of the Court ought to be so served, and shall be
published in such newspapers as the Court may
direct. :

Service of notice and
advertisement  of appli-
cation,

90. The Court shall permit any person in-
terested in the land, and
may in its discretion per-
mit any other person,
to appear and be heard in opposition to, orin
support of, any such application, on such terms
as to costs or otherwise as it thinks fit.

* Appearance to oppose or
support application.

91. The Court may order the costs of all or
any parties to any such
application to be paid
out of any principal money receivable on account
of any dealing with the land which is the subject
of the application, or to he a charge on such land
or on any other land belonging to the same
owners.

Costs of .'tppli'c:\tion.

L .

92. Every lease made under section eighty-
eight shall take effoct in
possession ; and on every.
such lease shall be reserved the best rent that
can be reasonably obtained, to be,made payable
half-yearly or oftener without taking any fine or
other benefit in the nature of a fine. :

ILcases under section 88.

93. All or any part of the proceeds of any
lease, sale or disposition
under section eighty-
cight may, if the Court
think fit, be paid into
court.

94, The Court shall declare what parts of
such proceeds so received
shall be considered as

* income, and may direct
the same to be paid to

the person for the time being entitled in posses-

sion to the land dealt with; and the residue of
such money shall be
applied as the Court shall

Payment into court of
money receivable under
section 88,

Power to direct payment
of income to person en-
titled. o

Application of residue.
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direct in one or more of the manmers follow-
ing :(—
() the payment of the amount due in respect
of any charge on the land dealt with; -
(b) the purchase of other property or the in-
vestment in securities for the benefit of the per-
sons interested in the land dealt with ;
. (c) the payment to any person becoming abso-
lutely entitled to the land dealt with.
Exrranation.—In this section the term ““securi-
ties’” means—

(d) promissory notes, debentures, stock and
obher securities of the Government of India ;

(e) bonds, debentures and annuities charged by
the Imperial Parliament on the revenues of [x_1dm g

(f) stock or debentures of, or shares in, Rail-
way or other companies, the interest whereon has
been guaranteed by the Government of India;
and ’

(g) debentures or other securities for money
issued by or on behalf of any municipal body
under the authority of any Act of an Indian
legislature.

CHAPTER IX.
Or GiFrs For RELicious AND CHARITABLE PUR--
POSES.

95. No person having a nephew or niece, or

Gift to charituble uses any nearer relative, shall
by person having certain have power to give any
relatives. immoveable property to
religious or charitable uses, unless by an assur-
ance executed mnot less than twelve wmonths
before his death, and registered.

96. Subject to the provisions of the last

Assurance of property in preceding section, im-
perpetuity for use of any moveable property may
community or institution. be assured in pcrpebuity
for tho benefit of the public in the advancement
of religion, knowledge, commerce, hiealth, safety
or any other object beneficial to mankind. Pro-
vided that notice of such assurance shall be given,
as soon as may be after its execntion, to the Local
Government and that no such assurance shall take
effect until it has been sanctioned by some public
authority to be designated by she Local Govern-
ment by notification in the official Gazette.

The grant or refusal of such sanction may be
notified by an entry m the book in which the
assurance isregistered, and the registering officer
zhall make suth entry on receiving from the pub-
lic authority aforesaid a written order in this
behalf.

If no such order is made within two years next
after the time when the property becomes applic-
able for the benefit of the public; it shall be
deemed that sanction has been granted.

If such sanction is refused, the property shall
devolve as if no such assurance had been made.

CHAPTER X.
Or cErTAIN Ricnrs AnD, LiABILITIES OF OWNERS
oF Livirep INTERESTS.

97. A person having a limited interest in any
immoveable property 1s
not, as such, entitled to
do or omit any act the
doing or omitting of

Rights and obligations of
Ppérsons having limited in-
tereats,
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which is destructive or permanently injurious &0

to such property.

Exeranation.—No act done in the reasonable
use and enjoyment of property 18 des'tructxvte.‘or
injurious within the. meaning of this 1:3(30 vn?n,
though it may exhaust the substance of the pro-
perty.

Tlustrations.

(a). A is a tenant for life of land on whiclclla
dwelling-house stands. He is not entitled, as Suh;;-
to pull down the house. ° NO!‘ must he suffer it to fal2
fOX‘ want Of necessary l'CpﬁH'S. :

(b). A is tenant for life of land in which coal lies.
He is entitled, as such, to work and use the coal.

(¢)- A is tenant for life of land planted with trees.
He is entitled as such to cub the trees at maturity,
but is not entitled, as such, to cut them when imma-
ture, except for the purpose of thinning out or other-
wise benefiting the planiation. )

Save as aforesaid, such person or his legal re-
presentative has the same right as a lessee to
remove, during the continuance of such interest
or within a reasonable time afterwards, all things
which ho has affixed to the soil in which he had
such limited interest, and all crops growing upon
the land for the season current when such limited
interest determines. .

98. A person having a limited interest in pos-

Oblication of owner of SESSiON in any immove-
limited intercat in . posses- able property, is bound
sion of property mortgaged. — to discharge all taxes and
other public periodical cbarges.to which such
property is liable and, to the extent oi’: the rents
and profits of the property which without his
wilful default he might have received, all periodi-
cal payments accruing due on account of any
mortgage or charge thereon taking effect during
the continuance of his interest in priority to such
interest.

99. Every advantage or increase of value
accruing (accidentally or
through the exertions of
any one having a limited
interest) to any immoveable property in which
successive interests exist, belongs, in the absence
of any personal law to the contrary, to all the
persons having any interest in the property, in
‘the same shares and manuner as they are entitled
to the properby.

100. Any person’ claiming any immoveable

Discovery of death of property after the death
tenant for life. of any minor, married
woman or other person, and having reason to
believe that such minor, married woman or other
person is dead, and that his or her death is con-
cealed by his or her guardian, husband or any

Riglit to increase of value
to property in which there
are successive interests.

other person, may oncea year move the High -

Court to order the person concealing or suspected
to conceal such person to produce him or her at
such time and place, and before such persons
(if any), as the Court may direct. And the High
Court, if it think fit, shall make such ordgr,
and in ease of disobedience thereto by the
person In-possession of the property, the person
S0 claiming the same may, by order of the
Court, enter thereon and rdceive the profits there-
of asif the person so concealed or suspected to
be concealed were dead. -

Nothing in this section shall be deomed to
author._xze the High Court to compel the produc-

7
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tion in court of women who, according to the cus-
foms and manners of the country, ought not to
’¢ compelled to appear in public.

101.- Nothing in this
chapter applies to mort-
gagees or lessees.

Saving of mortga
Jeasees_g ortgagees and

CHAPTER XI.
Or Powegs.

102. A person may be, authorized to determine,
with or without the con-
sent of others, the dispo-
) sition of property other-
wise than by virtue of his ownership. A person

s0 authorized is said to have power to appoint
such property. y

. Power to appoint, de-
fined,

The person who gives the power is called the
donor, the person to
whom the power is given
is called the donee, and
the persons for whose benefit the power is to be
cxercised are called the objects of the power.

A person to.whom any property is appointed is
called an appointee.

Donor, donee,

) objects,
appointge, defined.

Illustrations.

(a): A grants land to B for B’s life, with remain-

der to such of Bs children as B shall appoint. B
appoints to C and D, two of his children, in equal
shares. A is the donor of the power, B the donce,
B’s children the objects, and C and D the appointees.

(8). A, the absolute owner of certain land, grants
it to B to such uses as ¢, with the consent of D,
shall by assurance appoint. C with D’s consent ap-
points part of the land to E absolutely, and the rest
to I for seven years. Here C is the donee and also
the object of the power, and E and F are the ap-
pointees.

A power aathorizing the donee to appoint to
whomsoever and for
whatsoever interest he
pleases, is called a general power.

A power restricted in respect either of its ob-
jects or the interests that
may be conferred under
it, is called a special power.

General power.

Special power.

Where the donce has neither a present ‘nor a
future interest in the pro-
perty, the power is called
a collateral power.

Collateral power.

Rules as to all Powers.

103. Where a power is vested in several donees,
all who are living must
unite in its execution ;
but in case any one or
more of them die during the continuance of the
power, it may be exercised by the survivors or

Exercise of power vested
in several donees.

“the survivor, upless a contrary intertion appears

by the instrument creating phe power.

104. *The donor may direct that the power
shall be exercised by will
only, or by non-testa-
mentary instrument only.

If he directs that the power shall be exercised
by will only, it must be exercised by will duly
executed according to the provisions of the Indian

Modes in which powers
may be executed.

32 w’ . 5

Succession Act, 1865, or according to such other
law as at the time of the execution of the power
may be applicable to a will executed by the donee.

If he directs that the power shall be exercised.
by non-testamentary instrurent only, it must be
exercised by such aninstrument and registered.

If he imposes no such restriction on the exercise
of the power, it may be exercised either by such
will or by such assurance as lastly hereinbefore
mentioned.

105. When the power is not properly exer-
cised, no Court shall in

turisdiotion %o 8id any case compel the per-
PRI son in possession of the

i property o which the
power relates to deliver the property as if the
power had been properly exercised, or shall other-
wise aid the defective execution, except as pro-
vided in the Specific Relief Act, 1877, chapter
three. : .

106. All appointments made in the mapner
directed by section one
hundred and four shall
be deemed to be executed
and attested in proper form, notwithstanding
that some other mode of gxecution or attestation
has been prescribed by the donor.

107.

Validity of forms hereby
prescribed.

An appointment made by will may be
revoked by a subsequent
will ; but it is not revoked
by mere general words of
revocation of all former wills, without a new
appointment.

Revocation of appoint-
ments.

An appointment made by a non-testamentary
instrument is irrevocable except where power to
revoke the appointment is expressly reserved by
such instrument.

108. A power exer-
_ciseable by will only
cannof be delegated.

Delegation of powers.

A special power involving the exercise of per-
sonal discretion by the donee cannot be delegated.

A power to do an act merely ministerial and
involving no personal discretion may be delegated.

Tllustrations.

(). A has power under a settlement to dispose of an -
estate in such proportious as he thinks fit- among the
issue of his marriage with B. A by hiswill purports
to delegate this power to B, to exercise as she thinks
fit. The attempted delegation is void, and the dis-
positions, if any, in default of appointment take
effect.

(b). A, the donee of a power to appoint, to his
children, determines to excrcise it in favour of the
objects equally. With this view he causes an in-
strument of appojntment to be prepared. A may
appoint an attorney to execute this instrament. -

109. Where a power is to.be exercised with
the ‘consent of several
persons, all who are living
must concur in the con-
sent, but in case any one
or more of them die during the continuance of
the power, the consent of the survivors or,the
survivor is sufficient, unless a contrary intention
appears by the instrument creating the power.

Concurrence where power
is to be exercised with
consent of several persons.

.
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A

Consent to the exercise of a power must be
given during the donee’s lifetime by a non-testa-
mentary mstrument registered.

Consent to the exercise of a power need not bo
given by the instrument"by which the power is
exercised, but if itis given by a different instru-
ment, such instrument must be executed at a time
not later than the time at which the donee of the
power executes the instrument by which he exer-
cises the power.

110. If a person disposes ofsproperty in such

; manner as is authorized
nggﬁ:} of power 10ty 4 nower vested in him,
*  sucli disposition shall take
effect under the power, notwithstanding that the
ower is not mentioned or referred-:to in the
instrument of disposition. ’
Tllustration,

Land is settled upon A for life with a special powor
to charge, by a non-testamentary instrument, por-
tios in favour of his children.. Subsequently, a
general power to dispose of the land by any instru-

ment is vested in A, He executes an assurance, by

which he directs that a sum of money shall be raised
out of the land and seitled on his son B for life,
“with remainder to B’s wife and children, Such an
appointment cannot take effect under the special
power, but may he treated as a valid exercise of the
general poyer,

111, The donee of a power need not exercise
it entirely and at once
Power excrciseable by

e et by a single instrument,
,';'.i",‘.’{“ diﬁ-‘:,;:;n e but he may frow time to

) exhausted part thereof at.his discretion,
If the donee has purported to exercise his.power
in such a manner that his appointment is void,
the power is, to that extent, unexhausted. .

Tllustrations

(a@). A has a general power. He may appoint the
roperty ab one time to B for his life and at another
_ to C absolutely.

(b). Trustees undersa settlement, having power to
Jend Rs. 10,000 to A, the tenant for life, lend the
money accordingly. A repays it. The trustees may
again lend Rs. 10,000 to A.

(c). A has power to raise Rs. 10,000 by sale or
mortgage of Sultdnpur. A exercises the power by
mortgaging Sultinpur. He may afterwards exercise
the power by selling Sultdnpur in order to pay off
the nmiortgage.

112. Where a power given by any instrument

Disposition intended to 1S V0id in its creation, no
take ecffect after interests disposition or gift made
appointed under  void by the same instrument
BONAE: shall be deemed void

. merely because it is intended to take effect after
the interests to be appointed under the power or
in default of any such appointment, )

. :Illush'ah'on.

A marriage-settlement provides that the spttled
praperty shall belong to the husband and wife succes-
gively for their lives; that after the d2ath of the sur-
vivor of them, it shall go to such of the children of
the marriage, and in such shares, as the husband and
wife shall jointly appoint, the interest of each such

" child to become vested in him on his attaining the

. pgé of twenty-five years ; and that in the event of
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time exercise any un-’

there being no child of the marriage who shall attain
that -age, or in default of appointment, the property
shall belong to the husband or his legal representa-
tive. k

Here the power to appoint the property is, under
section eighty-six, void in its creation ; but the ulti-
mate interest given to the husband takes effect.

General Powers.

a

118. If the donor confers on the dox:lce a
gencral power, the donee

Bllesviol geueraliLowss: ls:lm_]l, sop far as re'gards/
his powor of disposition, his creditors and all per-
sons who contract with him for lawful considera-
tion to obtain any interest in the property com- «
prised in the power, be deemed to be the absolute
owner of such property for such -interest therein
as the donor could dispose of.

This ruleis to take offect notwithstanding that
the donor has prescribed some particular method
for executing the power, :

Tlustrations. .
(a). A, the absolute owner of land, settles it on
B for life with remainder to such purposes as B—
shall appoint, or . ’
shall by deed appoint, or
shall by will appoint, or
shall by deed or will appoint,
and in case B dies without making any such appoint-
ment, on C absolutely,
If B—
grants the land by assurance, or
bequeathes it, or ;
contracts to sell it, or

incurs debt, -
the property is liable, in the hands of either B or C,

" as the case may be, to the claims of B’s grantee,

legatee, purchaser or creditors, as the case may be.

If B dies having made no’ disposition of the pro-
perty, C is entitled to it, subject to any claims which
B’s creditors may establish against it.

(b). A confers on B a general power, exerciseable
by a non-testamentary instrument, to appoint certain
land. B appoints the land to certain persons in such
shares as C shall fix. This appointment is valid.

114. If the domor confers on the donee a
general  power, and
makes no disposition of*
the property in the event,
: of non-appointment, the
donee shall be considered as the absolute owner
of the property or such interest therein as the
donor could dispose of.

Tllustragion.

A, the absolute owner of property, settles it on B
for life with remainder to such purposes as B shall
appoint, and makes no gift over in default of appoint-
ment. B dies without making any disposition of the
property. The property vests in the representatives
of B, and does not revert to A or his representatives.

Effect of general power
without disposition of pro-
perty in case of non:
appointment.

Special Powers,
115. If the donee has only asspecial power, he
cannot confer any inter-,
est in the property com- "
: prised thereln which
could not have been conferred by the donor at
the time of the creation of the power.
Tilustrations. . .

(@). A settles a fund upon B for life with remain-

der to such purposes as B shall appoint. After the

Interest conferrible ‘by
donee of-special power.



7

sottlement is made Cis born. B then appoints the
fund to C for life with remainder to C’s children ab-
solutely. The appointment is valid, though C has
no children, at the time.

(b). A settles a fund uwpon B for life with re-
mainder to his children as he shall appoint. At the
date of the settlement B has no child, but afterwards
has a son'C. B then appoints to C for his life, with
remainder to his children. Such interest could not
bave been conferred by A, and B's appointment is
void.

116. Where the doneo of a special power pur-

ports, in exercise of the

)!’3":05 of appoi"tf;}m%’:g power, to‘appoint to ob-

cbiecty some suthored gt quthorised by the

power and also to objects

not so authorized,’.the appointment in favour of

the authorized objects shall take effect-if their

interests are independent of those of the unauthor-
ized objects. g

Tlluatration.

Property is settled on A for life, and after his
death on such of his children as he shall appoint, and
in default of appointment to all A’s children cqually.
A appoints that the property shall go after his death
to his widow for her life, and aftér her death ta two
of his sons, C and D, iu equal shares. Thereare five
children of A. " The appointment in favour of A’s
widow i3 invalid, and the rents and profits of the
property during her life will go to all the fivo child-
ren in equal shares, but after her death to C and D
absolutely.

117. Where the donee of a special power pur-

) ’ ports, in exercise of the

_Appointment in excess  power, to confer a larger

of power when voidable at  } Corastthany oo
election of appointec. interestihanis aythor I_L(-‘

: thereby, such appoint-
ment shall, if the appointee so elect, be, void only
for the excess, and good for the residue, if they
can be separated.

Hllustrations.

(a). A has a life-interest in Rémnagar, with power
to grant leases thereof for 30 years. A makes a
leage of Bamnagar for 50 years., Such lease is good
for 30 years only.

(0). A having a life-intercst in Ramnagar and
Sultdnpur, with power to grant leases of Ramnagar
for 21 years, grants a lease comprising both Ram-

nagar and Saltinpur for 21 years. After A’s death °

the lessce may, if he thinks fit, elect to retain the
lease as a lease of Rimnagar only, till the end of the
21 years.

(c). A having power to charge Rimnagar with
Rs. 7,000 charges it with Rs. 8,000. The appoint-
ment i8 good for the Rs. 7,000, but not for the
residue.

118.  Where, by an appointment under a special

power, interests authoriz-

Invalidity of appointment  ed and also interests un-
::f,‘f;;%ﬁ“h{’;é:gsﬂ'd ::3; authorized are created,
separable, and the interests author-

ized cannot be distin-
guished from those unauthorized, the whole is
void, ;
1llustrations.

(a). A fgnd is settled on A during his life, and
after his death on his children as he shall appoint.
A appoints the annual income for the benefit of his
son B and B’s wife and childrén, in such manuer as
'trqs.tees shall think fit. " The appointment is wholly
voi H

Yi=99g

(0)- Under a similar settlement, A having legiti- =~
mate children by B, his wife, and.others by"C and s
D, his concubines, appoints the property to be divided
among his children by B, C and D, the shares of the
sons to be double those of the daughters. Here the
interests authorized and unauthorized cannot be dis-
tinguished, and the appointment i wholly void.

119. When a person exercising a special power
4 annexes to the gift a
condition or qualification
which is not authorized
by the power, the gift is good and the condition
or qualification only is void. ;

Appointment with un-
authorized condition.

Illustrations.

(a). A, having a power to appoint a fund among
-his children, gives a purt of it to his son B on con-
dition that B shall settle it on B's children. The
condition is void, and the gift is absolute.

(). A, having a power to appoint a fund toa
limited class of objects of whom B is one, appoints
it to B, adding a condition that B shall reléase a L
debt owing to him by A, and also pay Rs. 1,000 to
C. The appointment is good ; but the condition isgy
-void.

120. Where.the donee of a special power pur-
ports, in exercise of the
power, to appoint to per-
sons not objects of the power, and by the same
instrument gives to the persons entitled, in default
of appointment, to the property comprised in the
power benefits out of.other property, the persons
so entitled shall elect either to confirm such ap-
pointment or to dissent from it, and jn the latter *
case they shall relinquish the benefits so given to
them.

Election.

The rules contained in the Indian Succession
Act, 1865, sections 173 to 177, both inclusive,
shall, mutatis mutandis, apply to elections under |
this section. ? : 1

121. If a beneficial interest in immovenhle pro-

Contract not to exercise perty,_ 2iG nl§o .
et caea to let it, are given to the

same person, and he
grants his interest in the property, he may enter
into a contract not to exercise his power.

122. Saye as provided by section one hundred
and twenty-one,an agree®
Invalidity of agreement Lo
LT ment or undertaking not
to exercise a power which
is given for the benefit of persons other than the
donee is void.

123. Where a power given for the benefit of
persons other than the
donee is exercised with
a view o the benefit, direct or indirect, of the
donee, in any mode not intended by the donor,
the appointment is void. e

Frauds on powers.

Hl'ustmtio.m.

(a). A, having power to appoint & fund in fayonr
of any of her children, appoints the whole fund ab-
solutely to one child, who has previonsly entered into
an agrecment with her to give one-half of the fund to
A’s husband absolutely. The appointment is void. o

(). A, ha:vinp; power to appoint a fund in favour

+ 'of any of his children, appoints a portion of the fund = =
to his son C, a minor, whom he knows tobe sufferings
from a mortal disease; A being the person .entitledto .
C's property in the event of his death. Theappoint=
mont is void, 7 3 b e
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(c). A, having power to grant leases of certain
settlod land, exercises the power in favour of Bin
consideration of Rs. 1,000 paid to A by Basa fine
or preminm. The leaso is void, and A holds the
Rs. 1,000 in trust for the persons interested under
the settlement. .

124, If the instrument by which a power of
appointment in favour of
specified objects is creat-
ed does not provide for
the event of no appointment being made, the pro-
perty belongs (subject to any appointment that
may have been made) in equal shares to the said
objects.

Right to property in de-
fault of appointment.

Tllustration.

A settles property on B for life with remainder to
B’schildren as he shall appoint, and makes no disposi-
tion in default of appointment. B has two ehildren, C
and D, and appoints Rs. 1,000, part of the property, to
C. Then C dies. Then B dies without making any
farther appointment.  After paying Rs. 1,000 to C or

*is representative, tho residue of the property is
ivisible in equal moietics between D and the repre-
sentative of C.
125. Where there is a power of appointment
) ey in favour of a certain
fmpliod gifts to objects. 1) oc of objects, and there
is also a-disposition of the propefty comprised in
the power in the event of there being no objects,
if the power is not exercised and there are objects,
the property belongs o them in equal shares.
126. Under a power of appointinent in favour
of several objects, an ap-
pointment of the whole
property to one or more of
such objects exclusively
of the others is valid

Appointment of whole
property to some only of
several objects in favour of
which power is given.

Provided that, where the assurance creating the
power declares the minimum amount or "value of
the share from which no object of the power is to
be excluded, the appointment shall be invalid so
far as it excludes any such object from any such
share, and no farther.

127.  Interests authorized to be created under
B ot nerets a power Ln_k.e effect when
created under powers, created asif they lmd. b'ug:n

/ created by the original
mstrument conferring the power, unless where
4 contrary intention is expressed therein.

128. A power given to the owner of*a limited
interest in the property
comprised in the power is
extingnished when _ he
becomes the absolute owner of such property.

When the exercise of a power given to the
owner of alimited interest in property would dero-
gate from a previous grant of such interest by the
donee, the power shall be deemed to have been
extinguished by such grant.

Extinguishment of po-
Wers.

*

Tllustrations.

(a) Z, tenant for life of certain lané with power
. to charge it with a jointure for his wife, becomes ab-
,gol,u'te owner of theland. The power is extinguished.

_ (bj. A -tenant for life of certain land with power
grant leases thereof in possession, grants his life-
terest in the land to B. The power is extinguished.

‘to partition of revenue-pay-

CHAPTER XIL

Or PROPERTY HELD BY SEVERAL PERsONS.

129. On the death of one of two or more person
entitled to property in
their own right, his share
shall become vested in his
legal representative, un;
less the property is held under an instrumen
which exgl‘e}s)slyyprovides that on the death of )
one, his share shall accrue to the survivor or sur-
ViVOrS.

Nothing in.this section applies to property be-
longing to an undivided family.

Devolution of share of
one of several persons en-
titled to property in their
own right.

d Tllustrations.”
A and B jointly advance money on mortgage, A
% A% . . . 1 .
contributing one-third. A died intestate. A’s third
belongs to his legal represcatative.

130. When immoveable property is held in
possession by co-owners,
any-one of them may in-
5 stilute asuif in the proper
Court, and such Court: may direct a partition of
the property to be made among the cu-owners,
and for the purposes of partitivn may, in order to

Partition of immoveable
property.

-equalise the valuc of the shares, direct any money

to be paid by one to another or to-be charged on
one shere in favour of another.

1f it appear to the Court that a sale of the
property and a distri-
bution of the proceeds
; would be more beneficial
for the persons interested than a division of the
property between them, the Court may, on the
application of auy such person, direct a sale of
the property.

Nothing in the second clause of this section

Power to direct sale and
to distribute proceeds.

shall be deemed to authorise the Court to direct a

sale of the property of an undivided family.

131.

Power to allow person
interested to bid for pro-
perty sold for purposes of
partition.

On any sale under the last preceding
section, the Court may, if
it think fit, allow any of
the persons interested in
the property to bid at the
sale, on such terms as tosetting-off or accounting
for the purchase-money or any. part thereof, or as
to any other matters, as to the Court seems
reasonable.

132.  All sums of money paid under the two
last preceding sections
may, if the Court think
fit, be paid into Court.

Payment into Court.

Nothing in this chapter shall affect any -
local law for the time

being in force relating to

the partition of estates

payingrevenue to Govern-

ment.

133.
Saving of laws relating

ing estates,

184. When undivided immoveable property is
held in possession by co-
owners and one of them
transfers his share or
any interesi therein, by
sale, mortgage or otherwise, the transferee takes
the share or interest subject to.the right of
the other co-owners to enforce a partition of the

Right of transferee of
share of undivided pro-

perty.
6
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f;:}icl'ty » and when such partition'is effected, the
ght of. the transferee as such, in the absence of
2 contract fo the contrary by the co-owners, ex-

tends only to the share allotted to himself or to ,

his transferor,

135. When one co-owner of immoveable pro-
perty commits, or threat-
] ens to commit, waste on
the samo withou the consent of the other joint-
Cwoer, that other may institute a suit to recover
compensation for the injury caused to him by'the
waste, or to obtain an injunction to stay the
waste, as the case may require.

Waste by one co-ownor,

CHAPTER XIII.
OFr AssianyeNnts oF THINGS 1N AcTiON:

136. No assignment of, or charge on, any debt,
or any beneficial interest
in moveable property,
shall have any operation
against the debtor or against the person in whom
the property is vested, until express notice of the
assignment or charge is given to him, unless he
i3a party to such assignment or charge ; and every
dealing by such debtor or person, not being a
party to, and not having received express notice
of, an assignment or charge, with the debt or
property shall be valid as against such assign-
ment or charge.

Sale, &c., of things in
action. *

Illustrations.

(a) A owes money toB, who assigns thedebt to
C. B. then demands the debt from A, who, having no
notice of the assignment, pays B. Tbe payment is
valid, and € cannot sue A for the debt.

(b) A has jewels deposited with B, a jeweller. A
mortgages them to C. A then executes an instrument
assigning them to D, who takes it to B and gets the
Jjewels from him before he, B, has received any notice
of C's mortgage. B is justified in handing, the jewels
to D, and C has no remedy against D.

137.
signed by the person mak-
ing the assignment or
charge, or by his agent
duly authorized in this behalf. :

138.

Notice to be in writing
aigned. '

On receiving such notice the debtor or
person in whom the pro-
perty is vested shall give
effect to the assignment
or charge, unless where the debtor resides, or the
property is situate, in a foreign country and the
title of the person in whose favour the assign-
ment or charge is made is not complete according
to the law of such country.

139. The person to whom a debt or charge is
assigned shall take it
subject to all the liabili-
ties to which the assignor
was subject in respect thereof at the date of the
assignment. *

A Tllustration.

(). A debenture is issued in frand of a public
company to A. ‘A sells and transfers the debenture
to B, who has no notice of the fraud. The debenture
18 invalid in the hands of B. v :

140. Nothing in this chapter applies to debts

8aving of negotiable in- gecured by negOﬁablc
struments. Instruments.

Debtor to give effect to
a3signment.

Liability of assignee of
thing in action.

aa

.

CHAPTER XIV.

OF APPORTIONMENT.

All rents, annuities, pensions, dividends and

Apportionment of period-
ical payments on determi-
nation of interest of person
entitled.

other periodical payments
shall, upon the determi-
nation by death or other-
wise, of the interest of

the person entitled to receive such payment, be
apportioned as if they had been made to accrue

Every such notice must be in writing *

* due from day to day, but to be payable on the

days appointed for the payment thereof.

Nothing in this section shall affect any express
provision in any instrument binding on such

person.

THE FIRST SCHEDULE.

Year and
chapter.

13 Bd. I, c. 22

31 Hen.VIII,

il o
32 Hen.VIII,
c. 62

13 Eliz., c. 5.

(a). Starutes.

Subject. .

Waste
Partition ...

Do.

Fraudulent Conveyances...|

!

.

.

Extent of
repeal

.{ The whole.
.| The whole,

.| The whole.

The whole.

27 Eliz., c. 4. Do. .i The whole.
4Wm.&Mary,
5 The whole.

c. 16 ...! Clandestine Mortgages ...
|

6 Anne, c. 72 Discovery of deaths of

tenants for life,

The whole.

).

Number and
¥ year. *

XXIV. of]|
1841.

XXXI. of
185 4.

X. of 1865 ...
1V. of 1872...

XX, of 1875 .

XVIII. o]
1876.
L of 1877 ...

Subject.

Tllusory appointments, &c.

Modes of conveying land .

Acrs or THE GoverNor GeNERAL IN COUNCIL.

Extent of
repeal.

So far as re-
gards illusory
appuintments.

Section 17.

Succession .| Hlustration (7
S to sec. 107.

QDanjib Laws Act 4 So far as it
relates to
Bengal  Re-
gulations I.
of 1798 and
XVIIL of
1806.

Central * Provinces Laws,
Act.

Oudh Laws Act ...

Specific Relief

So far as it re-
lates w
Bengal Regn-
lations I. of
1798 and
XVII of 1 806.

.| So far as it re-.

lates 1o

Bengal Regu-

lations XVII,
" of 1806,

.| Section 13, and

in sections B
and 36 the
words “in

¥ writing.”




~—

£

-

~ Signed in the presence of I I of

(c). REGULATIONS.

" Extent of

Number and
repeal.

year. Subject.

Bengal Regu-; Conditional sales ...
lation I. of] 5 .
1798.
Bengal Regu-! Redemption
lation X VIL,|

of 1808. ‘ 4 Ly
Bombny Re- Mortgagees in possession .| Section 15,

" gulation V.|
of 1827.

..| The whole Re-
gulation.

..| The whole Re-,
gulation.

THE SECOND SCHEDULE.
ForMs OF ASSURANCES,
. (See Section 5.)
A.—TRANSFER OF IMMOVEABLE PROPERTY ON SALE.

This grant made the ;
18 , between A B of ,and C D

of . Inconsideration of  rupees paid
to the said 4 B by the said C D, the receipt
whereof the said A4 B hereby acknowledges, he, the
said 4 B, hereby grants unto €' D [here describe
the property as provided in the Indian Registration
Act, section 21]. In witness whereof, the said 4 B
has signed these presents.

AB.
Signed in the presence of I F' of
B.—-ExcnaxcE,
This Exchange made the day of " |
between 4 B of and

C D of Whereas the said 4 B is the
owner of the lands comprised in the first schedule
hereunder written, free fromincumbrances, and the
said C Dis the owner of the lands comprised
i the second .schedule hereunder written, free
from incumbrances. And whereas the said 4 B
and C D have agreed to make an exchapge in
manner hereinafter appearing of the said lands
comprised in the said schedules regpectively. In
pursuance of the said agreement and in consi-
deration of the lands intarided to be hercinafter
granted in exchange by the said C D, he the said
A B hereby grants unto the said ¢ D the lands
situate in specified in the first
schedule hereynder written and delipeated in the
map in the margin of these presents and therein
colaured red [or gs the case may be] in exchange
for the lands intended to be hereinafter granted,
. by the said £'D. And the said ¢ D in further
pursuance of the said agreementand in considera-
tion of the lands hereinbefore conveyed in ox-
change by the said 4 B hereby grants to the suid
A B the lands situate in
apecified in the said second schedule hereunder
written and delineated in the map in the margin
of these presents and therein coloured blue [or as
the case may be] in exchange for the lands herein-
‘before granted in exchange by the said 4 B. In
witness whereof, we have signed these presents.
: : A B.
) C D.
he first schedule above referred to).
'he second schedule above referred to).

day of .

bb

C.—ExGrise MORTGAGE oF TMMOVEABLE PROPERTY.

This mortgage-deed made the day of

18 between A Bof andCDof . In
consideration of Rs. - paid to the said 4 B by
the said ¢ D, the receipt whereof is hereby ac-
knowledged, the said 4 B contracts with the said
¢ D that the said A B will pay to the said C D
the sum of Rs. with interest for the same 1n
the meantime at the rate of per cent. per annuu
on the day of next ; and for the con)
sideration aforesaid, he, the said 4 B, hereby
grants to the said € D [hore describe the property
as provided in the Indian Registration Act, section
21]: Provided that ifsthe said 4 B pays_to the
said C D the said sum of Rs. with interesb
thereon in the meantime at the said rate on the
said | day of next, then .the said
C D will, upon the request and at the cost of the
“said A B, reconvey the said premises to the said
A B, or as he shall direct, free from encumbran-

" ces by the said ¢ D. In witness whereof the

said A ‘B has signed these presents.

Signed in the presence of B F of . and
G H of .
D.—CHraRraE.
(@). This assurance made the day of
18 , between A B of ,and C D

of . The said A B hereby renders the
lands specified in the schedule hereunder written
security for the payment to the said C D of five
thousand rupees and interest for the same at the
rate of per cent. per ', payable on
the ~ day of In witness, &c.

Signed in the, presence of Z I of -and G
of .

(The schedule above referred to).

(b). 'Phis assurance made the day of
18 between 4 B of ,and C D of

The said A B hereby renders the lands and
houses specified in the schedule hereunder written-
security for the payment to the said C D of
the sum which shall be due to him on the balance
of the account, of the said A B, not exceeding

rupees, together with interest thereupon at
the rate of  par cent. per In witness, &c.

Signed in the presence of £ I of and G H

of
(The schedule above referred to).

B.—Lease or A DWELLING-ROUSE.

This lease made the day of
, between 4 B of ,and C D
of % . The said A B hereby leases to
the said C D [description of property as res
quired by the Indian Registration Aet, sec-
tion 217, to hold the same from thes " day of
for the term of at the rent of
rupees, payable by the said ¢ Do

the said 4 B in equal payments on the
.day _of and the day of in each year
[o7 in equal monthly payments or in equal quar-

terly payments, or as the case may be]. =

And the said C D hereby cont :
Sakopx e o T Ratrcle mi g
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Frst, that he tho said ¢ D, dwing the said
term will pay the said rent on the days and in
manuner aforesaid: and pay all rates and taxes
payable in respect of the said premises : and keep
n repair all the gluss windows lelonging to
tho said house, and 1ot make any alteration in
the said promises without the previous consent
in writing of the said A B, and at the determina-
tion of tho said term so yield up the same to

{ the gaid A B,

Secondly, that the said 4 B and his agents and
workmen may at all reasonable times during the
said term enter upon the said premises-to inspect
the same :

Thirdly, that during the said term no offensive
business or oceupation or nuisance shall be carvied
on or committed on the said premises, and tho
samo shall be used as a private dwelling-house
only:

Tourthly, that the said ¢' D will not assign or
under-let the said premises without the consent
in writing of thesaid A I': ’

Provided that on any breach ornon-observance
of any of the contracts hereinbefore contained,
tho said .l B may re-enter upon the said premises
and hold the same as if this leasc had not been
made.

And thoe said A B hereby contracts with the
said C D that ho the said 4 B will keep the
said horsu ia good and tenantable repair during
the said term.

In witness whereof the said A B and €' D have
sigued these presents.

4 B.

¢ D.
Signed in the presence of I I of
F.—Lgase or A Fanar.

This lease made the day of 18

between 4 B of and C D of Tho said
A B hereby leases to the said €' I the lands
in called with the buildings
thereon, the particulars whereof are specified in
the schedule hereunder written, except all timber
and other trees, and the right to enter and cuf
and remove the same. To hold the same, except
as aforesaid, from the  day of  for the term
of’ years from the day of the dato of these
presents at the rent of rupees payable by
the said € D to the.zaid 4 B in cqual payments
on the  day of and the day of

in cach year [or as Uhe case may be]. And the said

O D hereby contracts with the said A B—

Fivst, that the said ¢ D, during the said term
will pay the said rent on the days and in manner
aforesaid ; and pay all rates and taxes payable in
respect of the said premises ; and keep the build-
ings, fences, ditches, gates and fixiures upon or
about the said lands in good condition and com-
plete repair and without any alteration exceptsuch
as the said A B shall approve ;: and will cultivate

Vi-—9 I

and manage the said Jands in a proper manner,
and will not convert into arable land any lund
now in pasture without the consent of the said
« B, and will, at the determination of the said

.term, yield up the said premises in such condition

and repair and in'proper order as aforesaid unto
the said 4 5.

Secondly, that the said A B, and his agentsand
workmen may at all reasonable times during tho
said term enter upon the said premises to inspect
the samo and to cut and remove the timber and
other trees.

Thirdly, that the said € I will not assign or

" under-let the said prewises or any parb thercof

without the consent in writing of the said 4 B.

Provided that on any breach or non-observance
of any of the contracts hereinbefore contained, tho
said /A B may re-cnter upon the said premises and
hold the same as if this leaso had not been made.

In witness whereof the said 4 B and ¢ P
have signed these presents.

Signed in the presence of I F of

(The schedule abovo referred to.)

THE THIRD SCHEDULE.
DECREE ror SUCCESSIVE REDEMPTIONS,

(See section 61.)
[4, thivd mortgagee : Plaintiff.
B first mortgagee in posscssxon}
O second mortgagee oo ¢ Defendants.]
D owner of right of redemption -

Account of what is due to the defendant B for
principal and interest in respeet of the said mort-
gage of 1837, and for costs pronerly
mmcurred in respect thereof, and tax him his costs
of the suit.

Account of the rents and profits of the mort-
gaged property received by the said defendant B,
or by any other person by his order or for his use,
or which without his wilful neglect or default
might have been received. Let what shall be
owing on such last mentioned account be deducted
from what*shall be found due to the defendant B
for principal, interest and costs as aforesaid.

And upon the defendant € paying to the said
B the balance which shall be remaining due to
him for such principal, interest and costs after
such deduction within six months afier such
balance has been declared in court.

Let the said [ assign the mortgaged property
freo from incumbrances created by him, or any'
one claiming under him, or those under whom he
claims, and deliver upon oath all documents of title
in his possession or power relating thercto to the
said C, or as he shall appoint. .

But in defauli of the said € paying to the said
B zuch balanco by the time aforesaid, let him
stand absolutely foreclosed of all vight to vedeem
such property.
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Andin case of such foreclosure, compute for the
said B his subsequent interest on his said movt-
gage and tax him his subsequent costs of the suid
suit. And upon the plaintiif A paying to tho said
A& what shall be fonnd due to him for principal,
interest and c.sts as aforesaid affer such deduction
as aforesaid within three months after such amount
has been declared in court,

Lot the defendant 73 assign the mortgaged pro-
perty free from incumbrances, &c. [as abore] and
deliver upon oath, &c. {as above] to the said 4, or
as he shall appoint.

But in default of the said 4 paying to the said

~ B what shall be found due to him as aforesaid by

the timo aforesaid, let the said A stand absolutely
foreclosed of all right to redeem such property.

And in caso of such foreclosure, computo the
said P subsequent interest on his suid mortgage
and tax him his subsequent costs of the said sui,
and upon the said D) paying to the said B the
amount found due to him for principal, interest and
costs as aforesaid, within three months after such
amount has been declared in court, let the said [
assign the said mortgaged property frece from
incumbrances, &c. [as above] and deliver upon
oath, &c. [as above] to the said D, or as he shall
appoint.

But in default of the said D paying to the said
B what shall be found duo to him as aforesaid by
the time aforesaid, let the said D stand absolutely
foreclosed of all right to redeem such property.

But in case the said C should redeem the said
B as aforesaid by the time aforesaid—

Let an account bo taken of what is due to tho
said O for principal and interest in the mortgago
of 1841, and for what the said C shall
50 pay to the said 0 for principal, interest and
costs as aforesaid, and for interest thereon, dnd
also tax the said C his costs of the said suit.

And upon tho said 4 paying to tho said C what
shall be found dug to him for such principal, in-
terest and costs within threo months after such
amount has been declared in court, let thogaid C

assign the said property free, &e. [ above] and
deliver upon oath, &e. [as above] to the said 4, or
as he shall appoint.

Butin default of the said 4 paying to the said C

- what, shall be found due to him as aforesaid by

the timo aforesaid, let the said A stand absulutely
foreclosed of all right to redeem such property.

And in case of such foreclosure, compute thc_\
said € his subscquent interest on his said mortgage *
and on what he shall have paid to the .smd b
and tax him his subsequent costs of'.thls smbl.
And upon the said D paying to the said C what
shall be found due to him for principal, interest
and costs as aforesaid within three months after
such amount has been declared in court, let the
said O assign, &c. [as above].

But in default of the said D paying to the

“gaid ¢ what shall be found due to him as afore-

said hy tho time aforesaid, let the said D stand
absolutely foreclosed, &e. [us above].

But in case the said 4 shall redeem the said C |
as aforesaid, let an account be taken of what was
due to the said 4l for principal and nterest on tho
mortgage of 1861 in the plaint men-
tioned, and for what tho said A4 shall so pay'the
said O for principal, interest and costs as afore-
said, and for interest thercon, andalso tax the
said A his costs of the said suit.

And upon the said D paying to the said 4 what
shall be found due to him for sach principal,
interestand costs as aforesaid,within three months
after such amount has been declared in court—

Let the said 4 assign ftho said property free, &c.
[as above], deliver upon oath, &e. [as abovej,
to the said D, or as he shall appoint.

But in default of tho said D paying to the said
A what shall be due to him for such principal,
interest and costs by tho time aforesaid, the said )
is from thenceforth to bo absolutely foreclosed, &e.
[as above].

D. BITZPATRICK,
Necy. to the Govt. of Tndiu,

N<p
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I?ublishécqléwith the ¢ Bombay Government Gazette® on the 7th March 1878. - : &
@ { - PART VL.
LEGISLATIVE DEPARTMENT. | A i
CORRIGENDA. g ' ! ‘
! : 2 ; In the Transfer of Property Bill, No. II.*.published in the | W
'nun:Rcf'EP););s:iegﬁ; t:xingggfxang,‘::;g Guzette of India of the 16th and 23rd ultimo— iV
1878, in section 34, last line but four, for ¢ that clause,” read ‘¢ this g 1
A section.” g 3
; . D. FITZPATRICK, °
. Secretary to the Govermment of India.
BILLS OF THE GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.
The following Preliminary i{"eport of a Select Committee, together with the Bill as settled by them, 3
was presented to the Council of the Governor General of India for the purpose of making Laws and .

Regulations on the 9th February 1878 : — . .

WE, the undersigned Members of the Select Committee to which the Bill to define and amend the
law relating to the Transfer of Pro-
perty was referred, have the honour' «
to report’ that we have considered
the Bill and the papers noted in the

Despatch from Secretary of State, No. 26, dated 7th July, 1870, and enclosure.
2 A No. 39, dated 29th July, 1875. "
Extract from a letter from the Registrar, High Court, Bombay, dated 14th July,

1877, and enclosure. a

Note by the Hon'ble Whitley Stokes, dated 31st July, 1877. s 1
by I G. Keeuo, B, District Judge, Agra, dated 31at July, 1877. e
. by John Alene, Isq.. Judge, Small Cause Court, Agra. 32 2 G k
From G, Sanderson, Esq., Solicitor to the Port Commissio;crs, dated 1st August, 2. In rey AS1ng t‘hls l"}portant’
1877, ‘ 3 measure we have been guided by
Note by A. Phillips, Esq., dated 19th Scptember, 1877. # the three principles which the Gov-

From Under Secretary to Govgrnment, Bombay, No, 5958, dated 25th Septem-
" ber, 1877, and enclosures. y
,» Officiating Secretary to Chicf Commissioner, Assam, No. 2267, dated lst
* October, 1877, and enclosure. ’
5+ Sceretary to Chicf Commissioner, Mysore, No. 6778-5, dated 18th Octo-
ber, 1877, and enclosures. t

ernment of India desires to regu-
“late its policy of codification, name-
ly, first, that gs little change as
possible should be made in the sub-

,»  Chief Sccretary to Government, Fort-St. George, ‘No. 2742, dated 20th
November, 1877, and enclosures. 3
,» Lakshmi Nirdyana Pandit, Pleader, High Court, North-Western Provin-
ces, dated 2nd December, 1877, and enclosure.
» Officiating'Secretary, Chicef Commissioner, Central Provinces, No, 4644 —
219, dated 3rd December, 1877, and cnclosures. -
,» Chicf Secrctary to *Government, Fort St. George, No. 2820, dated 28th
November, 1877, and enclosure. £ .
Secretary to Government, North-Western Provinces and Oudh, No. 759,
dated 8th December, 1877, and enclosurcs.
Ditto  * ditto, No. 7614, dated 11th December, 1877, and enclosure.

Memorandum by Pandit Srikishen, Pleader, Judicial Commissioner’s Court, -

* Oudh.

From Officiating Secretary to Government of Bengal, No. 4768, dated 12th De-
cember, 1877, and enclosures.

Second Note by the Hon’ble Whitley Stokes, dated 27th December, 1877.

. From Secretary to Chief Commissioner, British Burma, No, 49-G4, dated 12th

January, 1878, and enclosures.

»5, Chief Secretary to Government,
ary, 1878, and enclosure.

3, Secretary to Government, Panjib, No. 232, dated 21st January, 1878, and
enclosures. )

4 'Secretary to Government, Bombay, No. 557, dated 25th January, 1878,
and enclosures.

Fort 8t. George, No. 4l,dnmd'8th Janu-

CHAPTER L.—Preliminary.

stance of the existing law, whether
established by the Legislature of
declared by the judicial decisions ;
secondly, that no additions should*
be made to that law, which are not
either necessary or clearly expe-
dient; and, thirdly, that interference
with contracts fairly made and

- usages long established is, primd

Jacie, undesirable. We have also
borne in mind the great deference
due to the late Indian Law' Com-
mission, by which the bulk of the
Bill'was framed. With these pre-
liminary remarks we proceed to
describe and justify the alteratious,
omissions and additions which we
have made.

3. We have hefe followed the Contract Act, section 1, by inserting a clause to,save all enactments

‘not expressly repealed, such, for instance, as the Acts limiting powers of guardians and mamagers to
_make sales and leases, and the provisions of the Panjib Tenancy Agt, section 32, which have been held

.

.

-
to restrict to occupancy-tenants the right to sublet. We have also saved all incidents of contracts mot ¥
inconsistent with the provisions of the Bill. Besides the Malabar mortgagee's option, whieh the Bill as

" introduced ‘expressly preserved, there must be many other incidents of Native contracts with which it is '
desirable not to interfere. We have also saved the right.to anything affixed to the soil by tenants under.
.. leases granted before the proposed Act comes into force, . e
' v1.—97 - . a3 ’
' 3 -
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CHAPTER 11— Assurances of Imvimoveable Property.
4. We have struck out the section relating to easements, as.it will more .ﬁtly come into the Bill
relating to those rights, which is now in.preparation: : ey g 5

5. Section 6 of the Bill as introduced would have often rendered persons liable to o 0}3118'131‘}0"{
or at least to be sued on an obligation, the existence of which was unknown to them. Wet an mn‘
this is obviously inexpedient, and have therefore made the section an embodiment of the we -f’t]low'l ;
rule, that a contract between the respective owners of two neighbouring parcels of land, that one o ; ‘1911{ (.
shall do or refrain from doing something on his parcel for the benefit of the other parcel, may be enforced -

in equity against all persons claiming the former parcel under him with notice of the contract.

® } 7 J e 5

6. We think that section 7 of the Bill, as introduced, should be omitted, as it would allow iumflcl}t;.

® of a novel kind to be devised and attached to property at the fancy or caprice of any owner. t‘]“ (,)u}(‘,
moreover, allow the grantee’s enjoyment of the property to be destroyed or materially lessened by the
exercise,of the right reserved. d

7. We have also struck out section 9 of the Bill as introduced. The ru](;s of cqnst.ruction t»he.rem
referred to, besides being inapplicable in some respects to instruments exccitted inter vivos, are contained
in the testamentary portion of the Succession Act, which does not apply to Mubammadans anywhere,
and applies to Hindis only in the Presidency-towns and the Lower Provinces. :

8. We have provided (section 7) rules as to the right of innocent grantees for_vgl uable cpnsldc_mtlon

without notice, of persons like the managers of the property of a minor or an uud,lvuled family, chlld_less

. Hind& widows in possession of their deceased husband’s property, and bendmidars :l.!ul other ostenm_b]c

owners, who have only a restricted power of alienation. Our rules on this head are in accordance w1t]_‘.
decisions of the Privy Council and the Calcutta High Court.

9. We have redrawn section 13 of the Bill as introduced, so as to save the rights of the_cre(hfor.j
of the person paying the consideration for a benimf{ transaction, and as the section will apply to bendmi
leases as well as to bendmf sales, we have transferred it to chapter IL ]

¥ ' . " CHAPTER IIT.—Sales.

" 10. We have declared (section 10) the respective liabilities of an intending seller and an intending
buyer to make disclosures of defects and advantages.

"11. Wae have introduced into section 11 clauses as to the seller’s duty to produce title-deeds for
examination, to answer questions respecting the property and to discharge incumbrances ; as to the buyer’s
tight to abandon the contract when the seller materially alters the property; and as to the custody and

« production of title-deeds after completion. We have also declared when the property vests in the
purchaser, and explained when the purchase is completed. : .

12. Clause («) of section 11 of the Bill as introduced, would have rendered a vendor liable for
damage sustained by the purchaser owing to the loss of his bargain, and it would have made a vendor, -
like & mortgagor, warrant his title as against all the world. We think that in this respect his liability
should be restricted, as it is in Mugland, to acts done by himself or those through whom he claims.
Section 11, clause (7), has been framed accordingly. : :

3 13. Clauses (¢) and (f) of the samne section, as introduced, are corollaries ‘from tke doctrine of
equitable ownership and appear to us to'be inconsistent with section 12, which declares that a mere contradt
for sale shall not transfer the property. Why, for instance, should the buyer be made liable to bear loss
arising from destruction of property which is not his own? We have therefore omitted these clauses.
Under any circumstances they would have been of little use in a country where, as a rule, the making of
the contract is immediately followed by the completion of the purchase. :

14. We have provided (section 12) for cases where, before completion, the buyer becomes insolvent.

*  This provision is modelled on the present English Law, 82 and 33 Vie,, ¢. 71, ss. 23, 24, We have also
providedsfor the following matters :— >
» (@) the liability to the seller of the buyer of a leasehold (section 13): - 4
4 (b) the liability to the seller of the buyer of an equity of redemption (section 14) : - 2
(c) money received under a fire-policy by the seller for damage done after the date of the contract
(section 15):
(d) joint-purchases (section 17): g
3 (¢) the rights arising where two estates are subjects to a common charge and one of the estates is -
L sold (section 18): N ; el *
(f) the exemption of bond fide buyers of trust-property from seeing to the application of the
ik purchase-money (section 19) : g .
(g) the rights of the seller where there is default on the part of the buyer and the rights of t}
©  buyer where there is default on the part of the seller (section 20). & e

=

. : 4

S
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CHAPTER IV.—Ezchanges.

15. -In this chapter, which corresponds with chapter V. of the Bill as introduced, we have made 10
substantial change except the insertion of a section (22), providing (in accordance with the Code Civil,
Art. 1704) that if one of the parties “prove that the other was not owner of the thing given or agreed to
be given to the former in exchange, the former cannot be compelled to deliver that which he has promised
In counter-exchange ; but when he has received the thing given to him in exchange, he may be compelled
to return it. = . . : < AN 3
16.  We have also provided, in accordance with the same Code, Art. 1705, that the party deprived
of the thing he has received in exchange by feason of invalidity of title caused by anything done by the

‘other party or any person through whom the latter claims, may at his option sue for compensation or sue
for the thing given by him.

CuarreR V.—Mortyages and Charges.

17. We have made it clear that the mortgages here dealt with are only mortgages of immoyveable

A 4 ; \ :
property and sub-mortgages. Mortgages of policies, ships, machinery, furniture, cattle and other move-

able property require to be separately treated.

. . . . *, )
.18, Wehave inserted a section (26) requiring that every mortgage shall be created by an assirance
signed by the mortgagor and attested by at least two witnesses. As mortgages by verbal agreement are

now rarely if ever made, this will not substantially alter the present practice, and will obviously tend-ta
prevent fraud and litigation. S
* 19, The Bill as introduced permits the mortgagor to deposit the amount due only in the District
Court. This might lead to much inconvenience, and we have modified section 28, clause {b), so as to
allow the mortgagor to deposit in any Court in which he could have instituted a suit for redemption.

20. We have, in accordance with the present law, precluded (section 28) a person interested in part
only of the’ mortgaged property from redecming his own purt only, and a person interested in part only
of the mortgage-money from foreclosing his own part only. ;

21. We have given (section 29) the mortgagee the rights which he has under the covenants for title
contained in an English mortgage-deed. When the mortgagee has a rigth to sue for the mortgage-

money, these covenants are of no practical use during the continuance of the mortgage ; but they become
valuable after a foreclosure or sale. ‘

22.  We have declared (section 30) that, where the property is a lease for years and the mortgagce,

while in possession, obtains a renewal, the mortgagor upon redemption shall have the benefit of the
new lease. 3 A

23.  We have imposed (section 82) on a mortgagor making a subsequent mortgage the duty of dis-
closing to the subsequent mortgagee the previous mortgages, aud of giving notice, to the prior mortgagees
of the subsequent mortgage. :

24.  Although from the theoretical point of view there is much to be said in favour of distarding
the distinctions between the various kinds of mortgages used in India, we think that the amount of
simplicity gained would not justify the amount of disturbance created, and that, in practice, confusion
and hardship would be caused if simple mortgagees and mortgagees by conditional sale were allowed
(as they would be by the Bill as introduced) to take possession, or if simple and usufructuary mortgagees
were allowed to foreclose. Moreover, any such extension of the power to foreclose would enable large
classes of speculators and money-lenders to defeat the intentions with which the Legislature framed the
new Code of Civil Procedure, sections 320—322, by obtaining simple mortgages and then instituting
foreclosure-suits. 'We have therefore introduced , (section 34) a clause the effect of which will be to
maintain the law as it stands in this respect.

25. We have also (section 34) prohibited mortgagees from interfering with the right of the public
to the continued use of undertakings, such as canals and railways, in®the maintenance of which the

public are interested. The remedy of such mortgagees will be to obtain a receiver of the profits of the
undertaking. ;

_ 26. We have provided (section 36) for the case wher¢ the parties to a mortgage have omitted to
stipulate expressly for interest.

27. We are-of upinion that, in the absence of an express contract tor the contrary, no mortgagee
should be entitled as such to take possession, and we have inserted (section 37) a clause to this effect.

We have, however, allowed the mortgagee to sue for a receiver after the expiration of one year from the

time when the principal has become payable, or after interest has been in arrear for six months ; and we

ltave émpowered the Court, in any suit for foreclosure or salé, to appoint a receiver pending the proceed- §

gs in the suit. 2 B
28. We think that the mortgagee should be allowed to sue for the mortgage-money in four cases
only, namely,-(1) where the mortgagor binds himself expressly to pay the loan, (2) where the mortgagor
remains in possession and allows the property to be sold for arrears«of revenue, (3) where the property
is destroyed by diluvion, fire or other superior force, and (4) in the case of an usufructuary mortgage,
where the mortgagor is unable to give or secure possession. We have inserted a section (38)to this eftect.
» .
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29. We have considered the question as to whether we shot._ll.d validate pO\} crl.j oflsi.le 1Sr}l c;:o;)t%\:ﬁni
of property situate in the Mufassal, and we hage come to the same conclusion .as t eI a]ers :vith i
Adélat came to in 1842, namely, that it would not be safe to entrust Indian money-lenders Wit/ T
o rofo ith section 24 of the Bi

so li refore fra L acti 39) corresponding W
so liable to abuse. We have thevefore framed. the section (39) ) e e e

as introduced, so as to invalidate such powers except where the lender is

property is situate in the Presidency Towns or Rangoon. =
30. We have limited (section 40) the right of a mortgagee in‘possessiou to insure ‘to .i:ases ﬂlt‘(‘r’z:(ly‘;; ;

the property is insurable at ordinary rates, In tlie case of an inflammable property, the mortgagee

might, under the Bili as introduced, impose an unfair burden on the mortgagor.

31. We have provided (section 41) for accessions to the mortgaged property.

32, We have framed the section (48) corresponding with section 17 of the Bill as introduced, JOLH)
to exempt mortgagees who, under a contract in writing, take the profits of the mortgaged property in
lieu of interest, from keeping accounts of their receipts. .
33. Where a mortgagor in possession fails to pay arrears of revenue and the estate is consr:'quently
* sold, our Courts have ruled that the mortgagee has a charge on the surplus of the sale procecds after pay-
ment thereout of such arrears. We have in section 45 adopted this ruling.
. 34 The Bill as introduced had nothing to shew that Lord Denman’s doctrine in Pickard v. Sears
2 applies to mortgages. We have therefore inserted the following :—
. “46. Where, through the fraud or gross neglect of a prior mortgagee, another person has been
induced to advance money on the security of the mortgaged property, the’prior mortgagee shall be post-
poned to the subséquent mortgagee.” :

35. The Bill should, we.think, embody the equitable principles that a creditor who can satisfy his
debt out of several funds shall so exercise his right as not to take from another creditor the fund which
forms his only security, and that a fund: which is equally liable with anotber to pay a debt shall not
escape because the creditor has been paid out of that other fund alone. We have therefore inserted
sections (50, 51) as to what English lawyers call marshalling securities and contribution.

36. Though the matter is one rather of procedure than of substantive law, we have inserted a rule
(section 52).as to the proper parties to suits for redemption, foreclosure or sale, which will save the right
of subsequent incumbrancers to redeem, and, if a decree for sale is made, conclude them.

" 87. We have provided'(sections 54 and 60) that in suits for foreclosure and redemption, upon good
cause shewn, the time fixed by the Court for payment may be enlarged. We believe that this power
(which is constantly exercised by Courts of equity) will be in accordance with the feelings of the people
of many parts of India where, until recently, the power to redeem was beld to last for ever, and even the
long term of sixty years fixed by the Limitation Act is sometimes regarded as an unfair innovation.

38. We have designedly withheld power to open foreclosures.
39. We bave enumerated the persons entitled to redeem as follows :—
* «58. Besides the mortgagor, any of the following persons may institute a suit for redempiion of the
mortgaged property i— : i
() any person (other than the mortgagee) having any interest in or charge upon the property :
(b) any person having any interest in or charge upon the right to redeem the property :
(¢) any surety-for the payment of the mortgage-debt or any part thereof':
R *  (d) the guardian of the property of a minor mortgagor : ;
(e) the committee or other legal curator of a lunatic or idiot mortgagor :
(f) the judgment-ereditor of the mortgagor, when he has obtained execution : g
(9) a creditor of the mortgagor who has-in a suit for the administration of his estate obtained a
decree for the sale of the mortgaged praperty. i
Haplanation.—An casement is not an interest within the meaning of clause (@).”
40. When property is mortgaged for successive debts to successive mortoagoes. v
) 5 ) SLVC § agees, we have expressly
authorised (section 62) any mesne mortgagee to institute a suit to redeem the. pci'ior mortaaaezs\lgfgﬁi)
foreclose those that are posterior to himself. « We have given in the third schedule a form of the ;1 o
%  passed in such a suit. : ~GRCLeS
41, We think that as g person having a charge has a mere right of realizati
‘ . ‘ > a alization,.he s
. allowed to forcclose,’and should be only entitled, under the proposechct, to institute a s:ﬁts?(?;ltll(ll no{; btz‘
the property charged. We have framed section 68 accordingly. We have introduced secti%rsla(%g)

~providing for the merger of charges. But the section'in its present form ;
representing our final opinion on the subject. 3 BT, 2 be understood ﬁ

s ‘v;. : : 3 CHAPTER VI.—ZLeases.
e T s i 10 it v oot i
43. As the law stands, both in Engl rule, i iy ;

e i R e Se i ve
op on or , and, in the‘ a;bsence of a contract.to the ;

.
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lcl?gi‘f‘}]‘%ﬁhp tenant is bound to keep and leave them in good repair ; and the landlord does not warrant
abll 1éle, but merely covenants that the tenant paying his rent and performing his covenants may peace-
% -y enjoy the property during the term without interruption by the landlord or any one claiming
hrough him. We think that the Bill should, in these respects, accord with the law as above stated, and
we have therefore struck out, in section 44, of the Bill as introduced the latter half of clause (b) and the
Whole of clause (f), and substituted for clauses (¢) and () a clause providing for quiet enjoyment by the
essee. But there is no doubt that, in certain parts of India and with regard to certain classes of houses,
Wsages have become established with regard to repairs, with which it is undesirable to interfere. We
e therefore, made our provisions as to liability to repair subject to local usage.

44, \_Vhere part of the property leased is destroyed by superior force, we think that t]lc lease should
become void as to that part, that any rent or fine payable under the lease should proportionately abate,
and that a proportionate part of any fine paid by the lessee should be returned. If the lessor reinstate

the part destroyed, he and the lessee can come to a new agreement. We have altered clause (4) in
accordance with these views.

45. We think that no lessee should, without the lessor’s consent, erect any permancnt structure on.
the property, except for agricultural purposes, and we have made provision to that effect in section 71,
claus_‘e (7). Under the Bill as introduced the tenant might have erected unsightly buildings on his
holding and thereby seriously injured the landlord’s contiguous property.

. 46. We have struck out the words authorising a lessce to remove fixtures after the termination of
his lease. They might have prevented the lessor from letting the property to another at the end of the
term. :

47. We have declared (section 71, clause #) that the power of transfer conferred on a lessee shall
not be deemed to authorise an occupancy-ryot to assign his interest. This is the law in Bengal, in the
absence of a special custom : the saving clause in section £ will leave unaffected the right of occupancy-
tenants in the Panjéb.

48. We have provided (section 73) for the insolvency of the lessee, and enabled the receiver of his
property, with the leave of the Court, to disclaim the property leased. This provision, like the similar
clause in chapter ITI, is founded on 32 & 33 Vic., ¢. 71, sections 23, 24.

49. We have declared (section 74), in accordance with the present law, that a tenancy begins on
entry, and that a lessee before entry cannot sue for trespass.

50. We have stated (section 76) the various ways in which a lease may be determined: we have .
cxplained (section 77) the law as to the waiver of forfeiture or a notice to quit; and we have provided
by the same section for relief against forfeiture for non-payment of rent. . Power to grant such relief has
long been exercised by Courts of equity on payment of arrears and the landlord’s costs, and a like power
was, by 23 & 24 Vic, c. 126, conferred on the Common-law Cotll‘ts. Act X. of 1'859, section 78, and.
Bengal Act VIIL of 1869, section 52, provide for stay of execution of a decree for ejectment on payment =
into Court within fifteen days from its date, and we propose to leave this procedure untouched.

CuAPTER VII.—Settlements.

51. Strong representations have been made to us that, in the case of European and East Indian
married women, restraints on anticipation should continue to be allowed. We have therefore added w
proviso to scction 82 (corresponding with section 52 of the Bill as introduced) which will have the de-
sired effect.

52, We think that section 83 in its present state requires further consideration. Butin deference
to the Indian Law Commissioners we have let the section stand as they framed it.

53. We think sections 85 and 86 (corresponding with sections 55 and 56 of the Bill as introduced)
should not apply to Natives; and we have made a provision to this effect.

CuArTER VIIL—Discretion of the Courts to deal with settled, Land.

54, We think that the delicate jurisdiction which this chapter proposes to confer should be exer-
ciseable only by the High Courts. We have altered the wording of section 88 accordingly.

55, We have recast section 90 (=section 68 of the Bill as introduced) so as to restrict the pri-
vilege of appearing, &c., to persons interested in the land and to persons permitted by the Court to
=]
appear.

CuapTER IX.—Gifts for Religious and Charitable Purposes.

56, We have exempted Natives from the operation of this chapter, whic}} would have interfered
w*a th'cir relicious usages: Wwe have confined it expressly to immoveable pr?pcrty ; and we have pro-
vided that notice of the assurances contemplated shall be given to the Iscal Government.

CuapTER X.—OQwners of Limited Inlerests.

= v ¢ Hindt law allows the person increasing by his own exertions the value of an
Dot tilsald thas than he possesses in the corpus. ~ We have therefore saved (section 99)

5 arger share in the increase C ) ; ; ¢ .
EElate alarg the persons making the increase is entitled under his personal law,

in such cases any benefit to which

vI.—9J
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58. We have in the section (100) relating to the discovery of the deaths of
care that the Court shall not be authorised to compel the appearance in public of p

tenants for life, taken
ardah-women.

CHAPTER XI.—Powers.
99, We have here added rules declaratory of the present law, as to the following matters:—
(@) the revocation of appointments {section 107):
() the delegation of powers (section 108) : .
(¢) the application of the doctrine of election to appointments (section 120) : q
(@) gifts by implication to the objects of powers (section 125): 5
(¢) the priority of interests created under powers (section 127) :
(f) the extinguishment of powers (section 128).

CrAPTER XII.—Property held by several Persons.

60. We have, at the request of our honourable colleague Mahar4ji Jotindra Mohan Tagore, declared
(section 130) that nothing in the clause authorising the Court in a suit for partition; to direct a sale and
distribute the proceeds, shall apply to the property of an undivided family. But we have reason to
believe that, in the Hinda community of Calcutta much difference of opinion exists as to the expediency
of making such declaration, and we invite the special attention of the Local Governments to this matter.

61. We have provided (section 184) that the buyer or mortgagee of a share of undivided ‘immove-~
a_b!e property takeg subject to the right of the co-owners to enforce a partition, and that, when such pax-
tition is effected, his right extends only to the share allotted to his transferor.

CHAPTER XIIT.—Assignments of Things in Action.

62. When the debtor receives notice of the assignment, we have provided (section 137) that he:
sh.aﬂ give effect thereto unless he resides, or the property is situate, in a foreign country, and the title
of the person in whose favour the assignment is made is not complete according to the law of such

country. £
The Fivst Schedule.

63. We have added to the enactments proposed for repeal, 4 Wm. & Mary, c. 16; as to clandestine
mortgages, a matter provided for by section 32 of the: amended Bill, Act XXXI. of 1854, section 17,
which 1s embodied in section 19 of the amended Bill, and Act I. of 1877, section 13, which is inconsistent;
with section 12 of the same Bill. We have also, by repealing the words ¢ in writing’ in the Specific Relief
Act, sections 35 and 36, rendered those sections applicable to oral contracts:

The Second Schedule.

64. We have added forms of an exchange and an English mortgage, and for the form of lease con~
tained in the Bill as introduced, we have substituted forms of a lease of a dwelling-house and a farm.

65. We have now enumerated the changes which we have made in the substance of the Bill. We
have also made some in its wording and arrangement.

66. We recommend that, the Bill as now amended be republished with this report in the Gazetle of
luadig and sent to the several Local Governments for consideration and for republication in the local’

Gazettes. In order to give ample time for the further discussion of so- important a measure, we think
that no steps should be taken to pass it into law until the Council re-assembles next November.

67. We desire, in conclusion, to. express our obligations to the gentlemen who have favoured us
with criticisms on the Bill. We are especially indebted to the Honourable Raymond West, a J udge of
the High Court of Bombay ; Mr. Grant, Officiating Judicial Commissioner of the Central Provinces ; Pan-
dit Lakshmi Niirdyana of Lucknow ; Mr. J. W. Smyth, a Judge of the Panj&b Chief Court, Muttusimi
Ayyar, C.I E., Acting Judge of the Court of Small Causes at Madura, and Srinivésa Rao, a Judge of
the Court of Small Causes at Madras; and Mr. Stokes desires to acknowledge some valuable remarks

privately communicated to himn by Sir R. Garth.

WHITLEY STOKES.
/ E. C. BAYLEY.
: ~ A. J. ARBUTHNOT.
F. R. COCKERELL. ‘
JOTI'NDRA MOHAN TAGORE:
G. H. P. BVANS,
G. C. PAUL,

s ~ Carcurra ;b
The 2nd February 1878.
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No. II.

A Bill to define and amend the law relating to the
Transfer of Property, and for other purposes.
WHEREAS it is expedient to define and amend

the law relating to ‘the

transfer of property, to
owners of limited interests, and to powers, property

held by several persons and apportionment; It is
hereby enacted as follows :—

CHAPTER 1.
PRELIMINARY.

1. This Act may be called “The Transfer of
Short title. Property Act, 1878 :”

It extends to the whole

Preamble.

BLe of British India ;
And it shall come into
Commencement. force on the first day of

January 1879.

9. On and from that day the enactments
specified in the first sche-
dule hereto annexed shall
-be repealed to the extent mentioned in the third
column thereof. But nothing herein contained
shall be deemed to affect—

Repeal of Acts.

(a) the provisions pf any enactment not hereby
expressly repealed :

(b) any incidents of any
v contract which are not in-
consistent with the provisions of this Act:

Saving of certain Acts,
incidents, rights, liabilities,
&e.

3

(c) any right or liability acquired or incurred
before this Act comes into force, or any remedy in
respect of any such right or liability:

(d) the right to anything affixed to the soil by

the tenant under any lease granted before this Act

comes into force:

(¢) any right of pre-emption acquired after this
Act comes into force :

v1,—9 k ;

.
(f) any sale in execution of a decree or order
or for arrears of rent or revenue :

And nothing contained in sections 85 and 86

and Chapter IX. shall apply to HindGs, Muhamma-
dans or Buddhists.

3. In this Act, unless there be something
repugnant in the subject

Interpretation-clause.
E or context—

“assurance” means any non-testamentary in-
strument which purports
or operates to . create,
transfer, or otherwise dispose of, whether in pre-
sent or in future, any right, title or interest,
whether vested or contingent, to or in immove-
able property :

‘¢ assurance.”

the person so creating, transferring or otherwise
disposing, is called a
grantor; the person in
whose favour such crea-
tion, transfer or disposi-
tion is made, is called a

grantee ; and the operation effected by an assur-
ance is called a grant;

‘¢ grantor.”
‘¢ grantee.”

 grant.”

“registered” means registered in British India
under the law for the
time being in force regu-
lating the registration of documents :

“registered.”

“affixed to the soil” means—

(a) imbedded in the
soil, as in the case of
walls:

(b) permanently resting upon it, as in the case
of buildings ; or

*“affixed to the soil.”

(c) attached to whatis so imbedded or so rests
as by means of nails, bults, screws, cement, solder ™
or other permanent fastening,

All words occurring in this Act and defined
- in the Indian Contract
1 orge defined: In” Act 4 ot 1872; shall Rave cha

meaning  attributed to
them respectively by that Act. 33

CHAPTER II,
OF ASSURANCES OF IMMOVEABLE PROPERTY.

4, Every person competent to contract may

J make an assurance of im-

Persons competent to oveable property : but

akelssararett: subject to the law for the

time being in force as to the circumstances and

extent in and to which he may dispose of such
property.

5. An assurance may be made in the form in

the second schedule hereto
annexed, or in any other
form which expresses an
intention thereby, and without any further act on =
the part of the grantor, to create, transfer or
otherwise dispose of any right, title or interest to
or in immoveable property, :
6. Unless a contrary intention appears by
assurance, it shall

deemed to pass to
grantee all the in

Form of assurance,

-
R s

Operation of assurance,
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which the grantor is capable of passing in the
object of the grant, and to comprise—

(@) standing trees and all other products of the
soil ;

(b) things affixed to the soil, and, in the case
of machinery so affixed, the moveable parts there-
of ;

(c) in the case of a house, the locks, keys, bars,
doors and windows.

7. The owner of immoveable property cannot

Title which grantor of give to another a title
immoveable property can thereto higher ormore free
give. from incumbrance thanbis
own, and when he has only a restricted power of
alienating the property, he cannot give to another
atitle thereto valid as against third parties, except
upon an alienation within the restriction :

Provided that where a grantor makes a grant as

Protection to innocent (@) the manager of the
- grantees for value. roperty of a minor or an

undivided family, (b) a childless Hinda widow in
possession of her deceased husband’s property, or
(¢) a benamiddr or other ostensible owner, the
grantee’s title shall not be impeached if the grant
has been made for a consideration and the grantee
has acted in good faith and used due care and
diligence to ascertain that the grantor had power
to make the grant.

8. A contract in writing between the respective

Contracts  restricting  owners of two neighbour-

mode of enjoyment of land. ing parcels of land, that

one of themshall do or refrain from doing something

on his parcel for the benefit of the other parcel, is

binding on all persons claiming the former parcel

under him with actual knowledge of the contract,

™ and may be enforced by the owner of the latter
parcel or his legal representative.

“ A contract in writing between the owner of
certain land and any other person, that the former
shall do or refrain from doing something on the
land for the benefit of the public, is binding on all
persons claiming the land under the former with
actual knowledge of the contract, and may be en-
forced by the latter, or his legal representative, or
by the Secretary of State for India in Council.

9, Where a grant of immoveable property for

BRER00 hayment by one: consldfaratxon llS} made
person of consideration for  t0 oneperson, and thecon-
which grantis made to an-  sideration is paid by an-
other. other, no trust shall'result
in favour of the person by whom such payment is
made ; but the property shall vest in the grantee,
subject only to the provisions next following.

Every such grant shall be presumed to be fraud-

" ulent as against the creditors, at that time, of the

person paying the consideration ; and where a

fraudulent intent is not disproved, a trust shall

result in favour of such creditors to the extent
necessary.to satisfy their just demands.

CHAPTER III. .
' OF SALES OF IMMOVEABLE PROPERTY.

10. A person proposing to sell immoveable

* Disclosures required from . Property need not disclose
proposing sellers and buy-  defects therein which the
feIE buyermight with ordinary

. not, aware.

care discover : but the proposing seller must nog. .
conceal, or attempt to conceal, such defects, fa.m~
he must disclose to the buyev all other de ects
therein of which the former is, and the latter is

yer stands, or has stood,

‘e the proposing bu \
‘Where the proposing % fiduciary relation to

as reoards the property, In 0
:flel es?a]ler, he nl:us}'. dis)close to the seller any fac;)‘
which increases the value of the property itself,anc
of which the former has, during the existence 'Ol
such relation, become aware. Save as afo‘resa}( b
a person proposing to buy immoveable pxoPcelllt-X
need not disclose any fact unknown to the seller
which increases the value of the property itself:
but the proposing buyer must disclose any such
fact which increases the value of the seller’s in-
terest therein, and of which the former 1s, and the
latter is not, aware.

Tllustrations.

(a.) A proposes to sell a field to his neighbour B.
A need not disclose the existence of an open foot-path
over the field.

(b.) A proposes to sell a mine to B, who has the
opportunity of examining it. A nced not disclose
the fact that he has himself worked the mine, but has
abandoned the working as unprofitable.

(¢.) A proposes to buy B’s field. There is not, and
never has been, any fiduciary relation between A-and
B. A nced not disclose the fact that there are 'min-
crals under the field, though he knows that B isigno-
rant of it.

(d.) A proposes to bay from B his interest in cer-
tain property to which B is entitled on C’s death.
C, to the knowledge of A, but not of B, is actually
dead or is about to die. A is bound to disclose this
fact to B,

11.  Unless a contrary intention appears from -
the contract or assurance,
the buyer and the seller
of immoveable property
respectively have the rights, and ave subject to
the liabilities, mentioned in the ten rules next
following, or such of them as are applicable to the
property sold :

Rights and liabilities of
buyer and seller.

(a). The seller must produce to the buyer, for
examination, all documents of title relating to the
property which are in his possession or power, and
must inform the buyer of all facts not apparent
thereon which affect the seller’s power to fulfil
!1is contract,. and must answer to the best of his
information all relevant questions put to him by
the buyer in respect to the property or the title
thereto. :

. (®). When the buyer has been et into posses-
sion of the property before*payment of the whole

of the purchase-money, the seller has a charwe
upon the property for the amount of the purcha.;e-
money, or any part thereof, remaining unpaid
and for interest on such amount or part; but a;‘ S
soon as the assurance, if any, is registered, such y
charge shall cease except as against the buyer.

(¢). Unless the buyer has improperly declined
to complete the purchase, he pha.g, against tﬁe
seller, a charge on the property, to the extent of
the sellers interest therein, for the amount of any
purchase-money properly paid by the buyer in
anticipation of the completion' of the purchase
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and for interest on the amount of such payment;
and, when the buyer properly declines to.complete
the purchase, also for the deposit (if any) and for
his costs (if any) of a suit by himself or the seller
to compel specific performance of the contract or
to obtain a decree for its rescission.

_ (). If the seller alter the property in any par-
{ticular which does not admit of compensation or

reinstatement, the buyer may decline to complete
the purchase.

(e): When the buyer has been let into beneficial
possession of the property before completion of the
purchase, and the purchase is not completed owing
to defects in the seller’s title, the buyer is not liable

- %o pay for his use of the property.

(f). The seller must discharge all incumbrances
on the property existing at the date of the contract.
The buyer may retain out of the unpaid purchase-
money the amount of such incumbrances and

shall pay the amount so retained to the parties
entitled thereto.

(9)- On payment or tender of the amount due in
respect of the purchase-money, the seller is bound
to execute a proper assurance of the property when
the buyer tenders it to him for execution at a
proper time and place.

(%). On completion of the purchase, the pro-
perty vésts in the buyer, and the buyer is entitled
to all documents of title relating to the property
which are in the seller’s possession or power:

Provided that (1) where the seller retains any
part of the property comprised in such documents,
he is entitled to retain them all, and (2) where the
whole of such property is sold to different buyers,
the buyer of the lot of greatest value is entitled
to such documents. Butin case(1) the seller, and
in case (2) the buyer, of the lot of greatest value, is
bound, upon every reasonable request by the buyer,
or by any of the other buyers, as the case may be,
or by any person claiming under him, and at the
cost of the person making the request, toproducethe
said documents and furnish such true copiesthereof
as he may require ; and, in the meantime, the seller

,or the buyer, as the case may be, of the portion
of greatest value, must keep the said documents
safe, uncancelled and undefaced, unless prevented
from so doing by fire or other inevitable accident.

(). In the absence of fraud, concealment and
misrepresentation, the seller is not answerable for
any defect in the property sold.

(7). Unless the sale is made by a person in a
fiduciary character, the seller shall be deemed to
contract with the buyer, first, that notwithstanding
anything done by the seller or any person through
whom he claims, the seller has power to grant the
property to the buyer, free from incumbrances ;

Jsecondly, that the seller and all persons claiming
\any interestrin the same through or for him, or
any person through whom he claims, will on
demand exccute and deliver to the buyer at his
expense any further assurance of the same that
may reasonably be required; and, where the
property is leasehold ; thirdly," that the lease is
~ valid and subsisting and that the rent reserved
thereby, the conditions contained therein and the
contracts binding on the lessee have been paid,

performed and observed down to the completion
of the purchase.

"When the sale is made by a persou in a fiduciary
character, the seller shall be deemed to contract
with the buyer that the seller has done no act
whereby the property is incumbered or whereby he
is hindered from granting it.

EXPLANATION.—A purchase is completed within
the meaning of this chapter when possession
of the property is delivered to the buyer.
When the transfer is made by assurance, such
delivery takes place when the assurance is exe-
cuted by the seller and (if its registration be
required by law) registered. When the trans-
fer is not made by assurance, such delivery takes
place, in the case of an incorporeal right, when
the parties consent to the delivery, and, in
the case of other immoveable property, when the
buyer becomes capable of exercising physical con-
trol over it and determines to exercise such control
on his own behalf, or on behalf of the person
whom he represonts.

12.

Contract for sale not of
itself to create interest in
property.

A contract for, or relating to, the sale of
immoveable  property,
shall not have the effect
of creating any interest
in, or charge on, such property ; but the only right
of any person under the contract shall be to apply
for specific performance, or for compensation, or
for both, according to the rules laid down in the
Indian Contract Act, 1872, the Specific Relief
Act, 1877, and section twenty.

13.

Insolvency of buyer.

If, before completion of the purchase, the
buyer is declared in-
solvent, the receiver of his
property appointed under the Code of Civil Proce-
dure, section 851, may, if the contract is unprofit-
able, by writing under his hand disclaim the same,
and thereupon the contract shall be deemed to be
determined from the date of the declaration: pro-
vided that the receiver shall not disclaim such
contract in cases where an application in writing
has been made to him by any person having any
interest in the property, requiring him to decide
whether he will disclaim or not, and the receiver
has, for a period of not less than twenty-eight
days after the receipt of such application or such
further term as may be allowed by the Court,
declined or neglected to give notice whether he
disclaims the contract or not.

Any person injured by the operation of this
section shall be deemed a creditor of the insolvent
to the extent of such injury and may prove the
same as a debt under the insolvency.

- 14. As between the seller and buyer of lease-
hold property, the buyer
is, in the absence of a ¢on-
tract to the contrary,
bound to pay the rent reserved by the lease and
accruing due after completion of the purchase, to -
perform the contracts by the lessee, and to indem-
nify the seller and his legal representative against
all claims for non-payment of such rent or breach
or non-observance of such contracts,

Liahility of buyer of
leasehold,

15. As between the seller and buyer of a right
to redeem mortgaged pro-
perty, the buyeris, in th
absenceof a contractto th

Liability of buyer of
equity of redemption.
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contrary, bound (a) to pay to the mortgagee or his
legal representative the principal sum which,on
completion of the purchase, is owing on the secu-
rity of the mortgage, and all interest for the
time being due for the same, when payment
thereof, respectively, is Jawfully demanded, and
(b) to indemnify the seller and his legal repre-
sentative against the payment thereof; and against
all claims for non-payment thereof, respectively.

16. If at the date of the contract the property

is insured  against loss or

Monoy received under fire- 300 o0 by fire the buyer
policy. damage by nre,

in case of such loss or

damage, may, in the absence of_a contract to the

contrary, require any money which the seller may

actually receive under the policy, or somuch thereof

" asmay be necessary, to be applied in reinstating

the property. ;

17. When two or more persons purchase any
immoveable  property,
with scparate funds be-
longing to them respectively, they shall, in the
absence of a contract to the contrary, be interested
in such property in proportion to the shares of the
purchase-money which they respectively advanced.

18. When two properties are subject to a com-
mon charge, and one of
the properties is sold, the
buyer 1s, as against the
seller and his legal repre-
sentative, in the absence of a contract to the con-
trary, entitled to have the charge satisfied out of
the other property, so far as such property will
extend.

Joint purchases.

Right of buyer of ono of
two properties subject to
common charge.

19. When any property is sold, the proceeds of

Bond fide buyer not Which are subject to any
bound to eco to application  trust, the bond fide buyer
of purchase-moncy. of the property is not
bound to see to the application of the purchase-
money to the purposes of the trust. o

20. When the buyer fails to perform any duty
imposed on him, as such,
by this Act or any other
i law for the time being in
force, the seller may, notwithstanding anything
contained in the Indian Contract Act, 1872, sec-
tion 56, sue the buyer for compensation for such
non-performance.

Remedies of buyer and
soller.

When the seller fails to perform any duty im-
posed upon him, as such, by this Act or any other
law for the time being in force, the buyer may
either sue under the Specific Relief Act, 1877, to
have the contract rescinded, or may affirm it and
sue for eompensation for its non-performance.
In the latter case, the buyer may recover his ex-
penses reasonably incurred, after the contract was

‘entered into, in relation to the attempted pur-

chase ; and in each case he may recover his de-
posit (if any) with interest thereon,

CHAPTER 1V. .
OF EXOHANGES,

21, When two persons contract to mutually
~ ¢ Exchange” defined

give one thing for another,
s ; neither thing or hoth
hings being money only, the contract is called a
antract of exchange.

32pp :

f the parties prove that the other
2L T was pnot owner of the

When thing exchanged thing given or agreed to
docs not belong to PATYY  he aiven to the former m
e exchange, the former
lled to deliver that which he has
promised in counter-cxchange ; but when he hl?s
Teceived the thing given to him in exchange, he:
may be compelled to return 1t. ).

the thing he hasreceived
in exchange by reason of

Right of party c}'it:tcd (mything done by the
from thing received in ex- other pm‘ty or any person
e through whom the latter
claims, may, at his option, sue for compensation
or sue for the thing given by him.

93. Save as otherwise provided in this chap-

ter, each party bhas the

Rights and liabilitios of  jjalits and is subject to
RS the liabilities of a seller
as to that which he gives, and has the rights and
is subject to the liabilities of a buyer as to that
which he takes. |

94. Onan exchange of money, each party there-
by warrants the genuine-
ness of the money given
by him,

cannot be compe

The party deprived of

Exchange of money.

CHAPTER V.
OF MORTGAGES AND CHARGES.

95, When, for the purpose of securing money
advanced or to be advan-
ced by way of loan or an
: existing or future debt,
one person transfers to another a right over specific
immoveable property, the transfer is called a
mortgage, the transferor is called a mortgagor,
the transferee a mortgagee, the money of which
payment is secured is called the mortgage-money,
and the assurance by which the transfer is effected
is called a mortgage-deed.

Mortgage, mortgagor
and mortgagee defined,

For the purposes of this. chapter, any person
entitled as heir, legatee, assignee, lessee or other-
wise thanasamortgagee to the interestof the trans-
feror in the property subject to the mortgage, or
any part of such interest, is a mortgagor; and
any person entitled as heir, legatee, assignee or
otherwise to the interest of the transferee under the
mortgage, or any part thereof, is a mortgagee.

Where the mortgagor transfers the property to
the mortgagee condition-
ally upon the non-pay-
ment of the mortgage-money ata certain date, the
transaction is called an English mortgage. el

English mortgage.

Where the mortgagor delivers possession of the
property to the mort-
X gagee, and authorises hina
to retain such possession and to pay himself fro%'
the rents and profits of the property the interest,

or the principal and interest, of the mortgage-’

Usufructuary mortgage.

* money, the transaotion is called an' usufructuary

mortgage. '

Where the mortgagor binds himself personally
to repay the mortgage-
money, and pledges® the
property as collateral security for the Tepayment,

Simple mortgage.



but does not deliver possession of the property,
or contract that in default of payment of the
principal and interest at a certain date the property
shall pass to the mortgagee, the transaction is called
a simple mortgage. :
Where the mortgagor not so binding himself
s and not delivering pos-
session of the property,
e contracts that, on default
‘of payment of the principal and interest at a
certain date, the property shall pass to the mort-
gagee, the transaction is called a mortgage by
conditional sale. -

26.* A mortgage can be effected only by assu-
rance signed by the niort-
gagor and attested by at
least two witnesses.

27. The deposit of title-deeds with intent to
creatc a mortgage on the
property comprised there-
. in,*but without actual
transfer. of* such property, shall be deemed to be
only evidence of a contract to execute a mortgage
of the property.

Rights amd Liabilitics of Mortgagor.

28. A mortgagor has
the following rights as
against the mortgagee :—

Mortgage by conditional
#ale.

Mortgage to be by as-
surance,

ffect of deposit of title
deeds. .

Right of mortgagor te
redeem, tender or deposit.

(a) at any time after the mortgage-money has
become- payable, or has been paid, and before an
order absolute has been made foreclosing his right
to redeem the mortgaged property ox the property
is duly sold in pursuance of a decree or under a
power conferred by the mortgage-deed, he may,
on payment or tender of the mortgage-money
remaining due, require the mortgagee to re-grant
" the property to him, or to gxecute an acknowledg-

ment in writing that any right in derogation of
"his ownership or other interest granted to the
mortgagee has been extinguished.

(b) at any time after the mortgage-money has
betome payable and before such suit is barred,
he may tender to the mortgagee at a proper time
and place, or deposit in any Court in which he
might have instituted a suit for redemption of the

mortgaged property, to the account of the mort-"

gagee, the whole amount for the time being due
on the mortgage. .

Nothing in this section shall be deemed to
authorise a person interested in part only of the
mortgaged pros)erty to institute a suit for the
redemptior of his own part only, except where
there is but one mortgagee and the mortgagor’s
interest in part of the property becomes vested
.+in such mortgagee.

., 29: In the absence of a contract to the con-
; : by TATY the mortgagor shall

% nggl. contracts  bY e deemed to contract
{"- A with the mortgagee, first,
“that the mortgagor has power to grant the pro-
perty to the mortgagee, free from- incumbrances ;
secondly, that the.mortgagor dand every person
claiming any interest in the same will on demand
(at the cost until foreclosure or sale of t}le_z mort-
gagor and afterwards of the person requiring the
same) exccute -every such assurance of the same
that may reasonably be required; and, where the

VT._——9 l
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property is leasehold ; thirdly, that the lease is
valid and subsisting, that the rent reserved there-
by; the conditions contained therein, and the con-
trdcts binding on the lessee have been paid, per-
formed and observed down to the execution of the
mortgage-deed; and that, the mortgagor will, so
long as the security exists, pay the rent reserved
by the lease, perform the conditions contained
therein and observe the contracts binding on the
lessee and indemnify the mortgagee against all
claims sustained by reason of the non-payment of*
the said rent or the non-performance or non-obser-
vance of the said conditions and contracts.
. " 30. Where the mortgaged property is a lease
y B for a term of years, and
lcﬂI:cc_“c““l of mortgaged  the mortgagee, while in
X possession of the pro-
perty, obtains a renewal of the lease, the mhort-
gagor, upon redemption, shall, in the absence of
a contract to the contrary, have the benefit of the
new lease.
31. A mortgagor in possession of the mortgaged
W aets by o . 'property must no commit
- possession, 26" I waste thereon, if the se-
curity is insufficient or
will be rendéred insufficient by such waste.

EXPLANATION.—A. security is insufficient within
the meaning of this section unless the value of the

mortgaged property exceeds by one-third, or, if .

consisting of buildings, exceeds by

one-half, the
mortgage-money, * : AR

32. A mortgagor proposing to make a second
Notice ¢ : or other subsequent mort-
Dy, TeSAG MU gageof the mortgaged pro-

; perty shall, before effect-
ing the mortgage, give the second or other sub-
sequent mortgagee notice in writing under his
hand of the prior mortgage or mortgages, and a
mortgagor making a second or other subsequent
mortgage of the mortgnged property shall, as soon
as may be, give the prior mortgagee or mortga.
gees like notice of such mortgage.

A mortgagor failing to give any notice required
by this section, in addition to any other liability
resultingfrom such failure,shall, when the accounts
are taken in pursuance.of & decree made under this
chapter, be debited with the loss, if any, occasion-
ed by such failure. :

* 33. If the owner of two or more properties
creates separate mortga-

Right t 1 of
SR e ges on them by separate

two properties scparately
mortgaged.

B R o may be dealt with irre-
spectively of the other, though the mortgages are
created in favour of the same moftgagee. .

Tllustration.

A, the owner of farms Z and Y, mortgages Z to B
for Rs. 1,000. A afterwards mortgages Y to B for
Rs. 1,000, making no stipulation as to any additional

‘chargeon Z. A may institute g suit for the redemp- *

tion of the mortgage on Z alone.

Riglits and Liabilities of the Mortgagee.

. . A
3% In the abseuce of a contract to the con:

trary, the mortgagee may,
Right to suo for fore- Vs sag 4y
clos.nre or sale,

mortgage-money has be

assurances, each mortgage

at any time after’ the =
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come payable to him,and before a decree has been
made for the redemption of the mortgaged proper-
ty, or the mortgage-money has been paid, institute
against the mortgagor (1) a suit for a foreclostire
of his right to redeem the property with or with-
out possession thereof, or (2) a suit for a sale of the
property, or (3) a suit for such foreclosure or sale.

" Nothing in this section shall be deemed—

(@) to authorize a simple mortgagee to institute
‘a suit for a foreclosure, or an usufructuary mort-
gagee to institute a suit for a foreclosure or sale, or
a conditional mortgagee to iustitute a suit for a
sale;
(b) to authorize the mortgagee of a railway,
canal or other work in the maintenance of which
the general public are interested to institute a suit
for a foreclosure or sale ; or

(¢c) to authorize a person interested in, part
only of the mortgage-money to institute a suit
relating only to a corresponding part of the mort-
gaged property : but he may institute any of the
suits mentioned in this section, which, under this
Act, he is authorized to institute, relating to the .
whole of the mortgaged property, making the
other mortgagees, if they cannot or will not join:
as plaiuntiffs, defendants. gl

35. Where the mortgagor depbsits money in

o e court under section
1glb Vo money Ceposit-  gwanty_eicht, the Court

ed by mortgagor. y;elg 5 %
Y e shall forthwith cause

written notice.of the deposit to be served on‘the
mortgagee, and the mortgagee may, on depositing
the mortgage-deed in the same court and on filing
a written statement (verified in manner prescrib-
ed by law for the verification of plaints) of the
amount due to him under the mortgage, apply for
and receive in payment of such amount the money
so deposited: .
36. When the mortgagor and (rlnortgagee have
L : v contracted as to the pay-
B toiintarest; ment of interest onptl)le
sprincipal money for the time being due to the
mortgagee under the mortgage, interest shall be
payable in accordance
£ with such contract: Pro-
vided that, where the mortgagor has tendered or
deposited in court under section twenty-eight the
whole amount, due to the mortgagee, such interest
shall cease from the date of the tender or from the
carliest time when the mortgagee could take such
amount out of court, as the case may be.

‘Where no such contract has been entered into,
the mortgagee is entitled to interest on :such
principal money & the rate of six per cent. per
annum. ] s

. 87. In the absence of an express contract to

: g the contrary, no mortga-
gee shall be entitled as
_ such to take possession of’
the mortgaged property; but at’any time after the
expiration of one year from the time when the prin-

Proviso.

Right to receiver.

- cipal money has become payable according to the

%

terms of the mortgage-deed, or after any interest
thereon has been in arrear for six months, he ﬁxay
institute a suit for the appointment of a receiver

-, of the rents and profits of the whole or any part
~ of the same. b .

=
*

. L £ B -
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- due’in respect t

. money.

; ! rt
In any suit for a foreclosure Of sal((e:,e if;/l:; I?:xllld-
may, if it think fit, appoint such a 1€

i \ ings in the suit. .
ing the pnoceedmgs in ¢ fis.
' rbge hall be deemed to IMPLY
LD T ':'l: debt for therecovery of

Right to sue for mort-  which a suit will lie
ek against the debto;‘ 5 lt)luf:
i o v o 1
the mortgagee may sub the mortgagor Tor U 3 :
mortgage-money— «
(@) whero'the mortg
self to repay the same : o
remains i 100
(b) where the mortgagor remains i possess!

Fai rrears of revenue
of the property and fails to pay arrears ot
e yhereof, and the property 1s conse-

agor expressly binds him-

quently sold :
(c) where the property is destroyed by dilu-
vion, fire or other superior force.: g
{d) in the case of an, usufructuary mortgage,
where the mortgagor fails to deliveyto the ‘mort-
gageo possession of the property or. to secure
the possession thereof to him without disturbance

by the mortgagor or any other person.

89. A power conferred. by the mortgage-deed
on the mortgagee to sell
or concur in selling the
mortgaged property, or any part thereof, is in-
valid, except where the mortgagee is the Secretary
of State for India in Council, or the mqrtgaged
property is situate. within the town of C‘a]cut-ta,
Madras, Bombay or Rangoon.

Act No. XXVIIT of 1866, section 6, is yepealed
so far as it is inconsistent with this section.

Power of sale invalid.

40. If, at the - date of the mortgage, the mort- .
gaged property is insured
. against loss or damage °
by fire, the mortgagee, in
case of such loss or damage, may, in theabsence °
of a contract to the contrary, require any money
which the mortgagor may actually receive under
the policy, or so-much théreof as may be neces-
sary, to belaid out in reinstating the property.”

Right as to insurance-

41. If, after the date of the mortgage, any ac-
cession is made to the
‘mortgaged property, the
mortgagee, inthe absence
of a contract to tho contrary, shall, for the pur-
poses of the security, be entitled to such accession,

Accession to mortgaged
property.

Tllustrations.

() A mortgages to B a certain ﬁ(;ld.bordering on
a river. ’lhc_‘ﬁeld 18 Increased by alluvion. For the
purposes of his security, B is entitled to the increase.

(b) A mortgages o certain pl ildi d
ain plot of building land

't;ﬁeBpand qftor“;_m;;ls erects a hous‘e on the plof- For,
urposes of his security, B'is enti )
house as well as the plot. 4 v gl

~
42. When, during the continuance - of- tlg‘
?irtgage, the mortgagee -
akes possession of the
mortgaged property, he h b ing ri
or liabilitigs :p_ ty, he has t.he following rlgh?;s

Mortgagee in possession,

(@) he shall manage the pro ’
A perty as a person
l.ﬁs o:(‘lv}ga;ry Pprudence would ma.nage it if 1t were
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(b) he shall use his best endeavours to collect
- all rents and other profits arising out of the pro-
perty ;

(¢) he shall, in the absence of an express con-
tract to the contrary, out of the.income of the
property pay the’ Government revenue and all
other charges of aptiblic nature accruing due in

. ..respect thereof during such possession.

(4) he may spend such money as is necessary
(1) for the due management of the property
and the collection of the vents and .other profits
arising out of the same, (2) for its preservation.
from destruction, deterioration, forfeiture or sale,
(3) for supporting the mortgagor’s title to the pro-
perty, (4) for making his own title thereto good
against the mortgagor, and (5), when the mort-
gaged property-is a renewdble leasehold, for the
renewal.of the lease ; and mdy, in the absence of
a contract to the contrary, add such money to

the principal money secured, at the same rate of’
1nterest ; »

i (gi be may eject the tenants (if any) in occu-
pation of the property under leases made without
the mortgagee’s consent after the comipletion of
the mortgage;

(f) where the property is by its nature insurable

at ordinary rates, he may insure and keep insured

. against loss or damage by fire the whole or any

. part of such property, and add the premiums paid
for any such insurance to the’ principal money
secured, at the same rate of interest ; and, in case
of such loss or damage, shall apply any money
which he may actually reccive under the policy,
or so much thereof as may be necessary, in re-
instating the property ;

(9) he shall, in the absence of an express con-
tract to the contrary, keep accurate accounts-of
all sums received and spent by-him' as mortgagee
and, at any time during the continuance of the
mortgage, give the mortgagor, at his request and
cost, true copies of such accounts and of the
vouchers by which they are supported ;

(%) his receipts from the mortgaged property,

after deducting the expenses mentioned in clauses .

(¢), (d) and (f), shall be debited against him in
reduction of the .amount (if any) from time to
time dwe to him on account of interest on the
principal sum secured by the mortgage, and, so
far as such receipts exceed any interest due, in

reduction of such principal sum.

43. Nothing in section forty-two, clauses (g)
; .and (%), applies to cases
where there is an express
contract in writing be-
tween the mortgagee and the mortgagor that such
receipts, after deducting the said expenses, shall,
s0 long as the mortgagee isin possession of the
mortgaged property, be taken in lieu of interest
on the principal suin secured by the mortgage.

Receipts in licu of in-
terest. J

44. A mortgagee in possession of the mort-

gaged property must not

Waste by mortgagee. commit waste thereon.

45. When a mortgagor in possession of the
mortgaged property fails
to pay arrears of revenue
: due in Trespect thereof,
and the property is consequently sold, the mort-

Cliarge on proceeds of
revenue-gale.

gagee has a charge on the surplus, if any, of
the proceeds, after payment thereout of the said
arrears. . 3 : .

Priority.

46. Where, through the fraud or gross neglect
of a prior mortgagee,
another person has been
induced toadvance money

Postponement of prior °
mortgagee.

‘on the security of the mortgaged property, the

prior mortgagee ‘shall be postponed to the subse-
quent mortgagee.

-
47. If a mortgage made to secure the balance
of a running account ex-

Mortzago s presses the maximum to

balance of account.

° secure

be secured thereby, a -

subsequent mortgage on the same property shall,
if made with actual knowledge of the prior mort-
gage, or if the instrument effecting the prior
mortgage is registered, be postponed to the prior

-mortgage in respect of all advances or debits not

exceeding the maximum, though made or allowed
with notice of the subsequent mortgage.

Tllustration.

A mortgages Sultdnpur to his bankers, B & Co,
to secure the balance of his account with them to
the extent of Rs. 10,000. A.then mortgages Sultén-
pur t0°C, to secure Rs. 10,000 ;.and C gives notice
thereof to B & Co. At the date of the second mortgage,

the balance due to B & Co. docs not.exceed Rs, 5,000. -

B. & Co. subsequently advance to A sums making
the balance of the account against him exceed the
sum of Rs. 10,000. B & Co. are entitled, to the
extent of Rs. 10,000, to priority over C. g

48. No mortgagee paying off a prior mortgage,
. . whether with or withoub

. Tacking abolished. 1 4ticq of an intermediate
mortgage, shall thereby acquire any priority in
respect of his original security. And, exceptin
the case -provided for by section forty-seven, no
mortgagee making a subsequent advance to the

. mortgagor, whether with or without notice of an

« intermediate mortgage, shall thereby acquire any
priority in respect of his.security for such subse-

quent advance..

-49. Any second or other subsequent mort-
gagee .may, abany time
betore a sale of the mirb-

aged property has taken
: %lzfce ueldgr this chapter,
tender to the next prior mortgagee the amount
due to him on account of his mortgage. Such
mortgagee is bound to accept such tender and to
give a receipt for the sum due, and on such
receipt being registered, the person making the
tendér shall acquire, in respect of the property, all

Right to pay off mort-
gagee in order to prevent
sale.

. the rights and powers of the mortgagee to whom

he has made such tender.

50. If the owner of two properties mortgages

4 them both to one person
_ and then mortgages one
of the propferties to another person withoutactual
knowledge of the former mortgage, the second

Marshalling securities.

mortgagee is entitled to have the -debt of the
. first mortgagee satisfied out of the property mot -

mortgaged to the second mortgagee, so far as
such property will extend; but not so as to pre-

*




. .

. gage-debt..

E |

juidice the rights of the first mortgagee or of any

other person hayving an incumbrance on - either.

property.
51. Whero several properties, whether of one
i, P or several owners, are
Contribution to mort- * mortgn.ged to secure one
debt, the several proper-
ties shall contribute rateably to the debt secured
by the mortgage, after deducting from the value
of each proporty the amount of any other incum-
brance to which it is subject.

Where of two properties belonging to the
same owner, one is mortgaged to secure one
debt, and then both are mortgaged to secure
another debt, and the former debt is paid out of
-the former property, each property shall contri-
bute rateably to the latter debt, after deducting
the amount of the former debt from the value of
the property out of which it has been paid.

Nothing in this section applies to a property

liable under section fify to the claim of the second *

mortgagee.
Suits for Redemption, Foreclosure or Sale.

52. Subject to the-provisions of the Code of

Parties” to suits for re. Civil Procedure, section
demption, forcclosure and  437;all persons having an
sale. . interest eitherin the right
of redemption or in the security ought to be joined
as parties to any suit under section twenty-eight
or ghirty-four, and the first or any subsequent
mortgagee who institutes a suit for foreclosure or
‘sale ought to make every mortgagee and other

incumbrancer, whose security is subsequent to his *

own, a party to the suit.

Foreclosure and Sale.

53. In a suit for foreclosure, or foreclosure or
sale, if the plaintiff suc-
ceed, the Court shall pass
a decree, ordering that an account be taker of
what will be due to the plaintiff for principal and

Decree in foreclosure suit.

interest on the mortgage and for his costs of the
suit, on the day next hereinafter referred to, or .

declaring the amount so due at the date of such
decree, ) ?

and ordering that, upon the defendant-paying

to the plaintift or into court the amount so due,
on a day within gix months from the date of de-
claring in court the amount so due, to be fixed
by the court, the plaintiff sbdlll deliver up to
the defendant, or to such person as he appoints,
all documents in his possession or power relating
to the mortgaged property, and shall transfer the
mortgaged proper% to the defendant free from
allsincumbrances created by the plaintiff or any
pefson claiming under him, or, where the plain-
“ tiff claims by derived title, by those under whom
he claims; and shall, if necessary, put the defen-
, %ar;t into possession of the morigaged property ;

u

that, if such payment is not made on or
before such day, the defendant shall be absolutely

- foreclosed of all right to redeem such ‘property.
t 9 54, If payment is so made of such amount and

Procedure in case of pay- Of Such subsequent costs
ent of amount due and as are mentioned in sec-
costs, tion sixiy-four, the de-

a
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‘fendant shall GE necessary) be pub into possession
of the mortgaged property. n laintié
i ade, the p v

Tf such payment 18 mi::] a;o ;;-I;)ly, el

Order absolute for fore:  fop” an order absolute for
the foreclosure of the

and the“Court shall then pass an
hat the defendant to be foreclosed
redeem the mortgaged proI;erg;y,
if necessary, deliver possession 0 e
z]l)l;gpl;-?; to the plaintiff; and thereupon }:;hlel
defendant’s right to redeem and the security sha L

closure.

said mortgage,
order absolute t
of all right to

- both be extinguished. :

Provided that the Court may, upon good cause
; shewn, from time to time

postpone the day appoint-
ed for such payment.

Tn the Gode of Civil Procedure, Schedule IV.,
No. 129, for the words « Final Decree,” the-
words “ Order absolute ™ shall be substituted.

Power to enlarge time.

55. Inasuit for a sale under this chapter, if the
plaintiff succeed,the Court
¢ shall, and in any other suit
by the mortgagee under this chapter, if the plain-
tiff succeed the Court may
at his instance; pass a
decree ordering as pro-
vided in the first and second paragraphs - of sec-
tion fifty-three, and also ordering that in default
of the defendant making payment as therein
mentioned the mortgaged property or a sufficient
part thereof be sold, and that the proceeds of the
salo (after defraying thereout the expenses of the
sale) be paid into Court and applied in payment
of what is so found due to the plaintiff and that
the balance, if any, be paid to the defendant or
other persons entitled tq receive the same.

*Decree for sale.

Power to decree sale at
instance of mortgagee.

When the mortgagee sues only for a fore;
closure, if the Court con-
sulcrs_ that he will not be
daamlﬁed by such sale
{ and if the def
{‘upmshes :su'ch seourity, if any, as t(h(i'-\ e%%?:;g
thinks suflicient 'for_ the payment of the bal
due for the time being by him on the mort;
the Coqrb may, at the instance
pass a like deoree.

Any decree under this- sectio

0. may also dire
the defunda.nt_to pay any balance l'eiaixlinglamt
to the plaintifi apon the morﬂgage after ti:(e3

proceeds of sale haye :
provided. - ve been dealt with as above

- Power to - decree sale
in foreclosure-suit - at iu-
stance of mortgagor.

ance
gage,

of the defendant,

56. Ifin any case under section fifty-fiye the

Procedure when dcfcr;d- dOEOHdant .makes a3~

:E‘L) e :n.wunt. due and ™Mb as mentioneq in'

bsequent costs. © Sgetion fifty-four he shall
e )

: - ;
posisessmn of the mm\t(gfl t}ggesgxygrg)e. }i)ut in
Eugf; L l(alaymenb 1S 10t 50 made, the p};ain{iff B
C?) slnt g:rt, as the case may be, e <t>r the
an order absolute for sala ofpfhz ;:1?
ol

Order absolute for sale, . 538€d Rroperty, and the

qrder that, such ourp shall: then Pass an

thercof, be Sold anlg‘ﬁ:;tyﬁ or a sufficient part

be dealt with g5 is ment;
; entioned 3 ion fifto. ¢
and thereupon the defen Pl t}: :?:ﬁ?liﬁ.fty-ﬁve;
(=)

and the security shall hog, he extingdis(l’zefledeem

i

5\



57. When the net proceeds of any such sale
are insufficient to pay the
amount due for the time
being on the mortgage,
the balance, if payable according to the contract
between the parties by the defendant otherwise
than out of the property sold, may be recovered
either (if the Court thinks fit) in the same suit in
, the same manner as under a decree for money, or
by any other legal process open to the mortgagee.

Recovery of balance due
ou mortgage.

Redemption.

58. Besides the mortgagor, any of the follow-
ing persons may institute
asuit forredemption of the
mortgaged property :—

Who may sue fo re-
demption,

(@) any person (other than the mortgagee)
having any interest in or charge upon the pro-
perty :

() any person having any interest in or charge
upon the right to redeem the property :

(c) any surety for the payment of the mort-
gage-debt or any part thereof :

(d) the guardian of the property of a minor
mortgagor :

(e) the committee or other legal curator of a
tunatic or idiot mortgagor :

(f) the judgment-creditor of the mortgagor,
when he has obtained execution :

(9) a creditor of the mortgagor who hasin a
suit for the administration of his estate obtained
a decree for sale of the mortgaged property.

EXPLANATION.—An easement is not an interest
within the meaning of clause («).

59. In a suit for redemption, if the plaintiff .

succeed, the Court shall
pass a decree

Decree in  redemption-
suit.

.ordering that'an account be taken of what will
be due to the defendant for principal and interest
on the mortgage, and for his costs of the suit,
on the day next hereinafter referred to, or de-
-claring the amount so due at the date of such
decree ; ;

and ordering that upon the plaintiff paying to
the defendant or into court the amount so due on
a day within six months from the date of declar-
ing in court the amount so due, to be fixed by
the Court, the defendant shall deliver up to the
plaintiff, or to such person as he appoints, all do-
cuments in his possession or power relating to
the mortgaged property, and shall (if such pro-
perty has been transferred to the defendant) re-
transfer it to the plaintiff free from the mort-

_gage and from all incumbrances created by the

S

‘¢defendant or any person claiming uader him, or,
“when the defendant claims by derived title, by

those under whom he claims, and shall, if necessary,
put the plaintiff into possession of the mortgaged
property ; but

that if such payment is not made on or before
such day, the plaintiff shall be absolutely fore-
closed of all right to redeem such property.

vL.—9 m
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60. If payment is made of such amount and
of such subsequent costs
as are mentioned in sec-
: tion sixty-four the plain-
tiff shall, if necessary, be put into possession of
the mortgaged property. :

In caso of redemption,
possession:

If such payment is not so made, the defendant
may apply to the Court
for an order absolute for
the foreclosure of the said mortgage, and the
Court shall then pass an order absolute ordering
the plaintiff to be foreclosed of all right to redeem
the mortgaged property, and may, if necessary,
deliver possession of the property to the defend-
ant; and thereupon the plaintiff’s right to re-
deem and the security shall both be extinguished :

In default, foreclosure.

Provided that the Court may upon good cause
shewn, from time to time,
postpone the day appoint-
ed for such payment.

Power to cnlarge time.

Redemption and Forecloswre.

61. When property is mortgaged for successive
; debts to successive mort-
gagees,any mesne mort-
gagee may institute a
suit to redeem the inter-
ests of the prior mortgagees and to foreclose
the rights of those that are posterior to himself
and of the mortgagor.

Right of mesne mort-
gagee to redeem and fore-
close.

The decree in such suit may be in the form sef
forth in the third schedule hereto annexed, with
such variation as the circumstances of each case
require,

62. If the mortgagee fail to perform any of
; the duties imposed upon
him by section forty-two,
he may, when accounts
are taken in pursuance of a decree made under
this chapter, be debited with the loss, if any, oc-
casioned by such failure.

Loss occasioned by mort-
gagee’s default.

Closts.

63. The mortgagee is ordinarily entitled to
receive or add tohis debt
his costs properly incur-
red of any suitunder this
chapter. But such costs, or any part thereof,
may be disallowed if the mortgagor has paid or
tendered to the mortgagee, or has deposited in
court, the whole amount due to him under the
mortgage, and if the mortgagee has unreasonably
refused to accept such tender or to take such
money out of court in discharge of his claim, or if
he has prevented a mortgagor willing and able
to make such payment, tender or deposit from
making it by refusing or neglecting to give him
proper information as to the state of the accounts

Costs of mortgagee.

required to be kept under section forty-two. .

64. In finally adjusting the amount to be paid
to a mortgagee in case of
a redemption or a sale by
the Court under this
chapter, the Court shall, unless the conduct of
the mortgagce has been such as to disentitle him
to costs, add to the principal debt such costsof
suit as have been properly incurred by him sinco

Costs of mortfagec sub-
sequent to decree.
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the decree for foreclosure, redemption or sale up
to the time of actual payment.

Sale of Property subject to prior morigage.

65. If any property thesale of which is direct-

: ed under this chapter 13

tosﬂszngifpffgy subject  gphiect to a prior mort-
4 HS gage, the Court may,
with the consent of the prior mortgagee, order
that the property be sold free from the same,
giving to such prior mortgagee the same interest

in the proceeds of the sale as he had in the pro-

perty sold.

66. Such proceeds shall be brought into
Court and applied as fol-
lows :— g

first, in payment of all expenses incident to
the sale or properly incurred 1n any attempted
sale ;

secondly, if the property has been sold free
from any prior mortgage, in payment of what-
ever is due on account of such mortgage ;

Application of proceeds.

thirdly, in payment of all interest due on ac-
count of the mortgage in consequence whergof
the sale was directed, and of the costs of the suit
in which the decree directing the sale was made ;

Jowrthly, in pnjment of all principal moneys
due on account of that mortgage ; and

fifthly, the residue (if any) shall be paid to the
person proving himself to be interested in the
property sold, or if there be more such persons
than one, then to such persons according to their
respective interests therein or upon their joint
receipt. :
67. If property subject to a mortguge, or the
Sty d ; right to receive mort-
gk, 0 povers f guge-moncy, be_trans-
ormortgaged property. ferred to a third person,
the transferee has all the
rights and powers of his transferor, under the
mortgage, and is subject to the liabilities exist-
ing between his transferor and the mortgagor or
mortgagee, as the case may be.

Where such a transfer is made for the purpose
of securing money advanced or to be advanced by
way of loau or an existing or future debt, the
original mortgage-debt, if recovered by either the
transferor or the transferee, is applicable, first, in
payment of the costs of such recovery ; secondly,
n or towards satisfaction of the amount for the
time being secured by the transfer ; and the re-
sicue, if any, belongs to the transferor.

Charges.

68. " If by any assurance other than a mort-
gage-deed, or by any
will, or under the provi-
sions of this or any other Act, or by operation of
iaw, certain immoveable property of one person
15 made security for the payment of certain money
to another, the latter person is said to have a
charge on the property, and all the provisions
hereinbefore applied to a mortgagor shall apply
10 the owner of such property, aud all the pro-
visions hercinbefore applied to a mortgagee
instituting a suit for the sale of the mortgaged
property shall apply to the person having such
charge, =

Charges.

e8> 4

or becomes absolutely
titled to ianoveablg
property, of a cuarge
other incumbrance on wl}ich he is also tthi 3::}111:(1;,
the charge or incumbrance shall be ex .1111::;,1.e o
unless by an instrument 1n wntmg—reglsn A,
expressly declares thatyit shall be kept 0 .

CHAPTER VI.
OF LEASES OF IMMOVEABLE PROPERTY.

"oposi t immoveable
it i ploﬁf;ﬁ%hytonlzd not disclose
fm?IiSd}g?g;ﬁiingcqf?srs‘i‘: llefects therein which the
and lessee. lessee might with OI‘dlrlaI‘yt
cave discover; but the proposing lessor musb nod
conceal, or attempt to conceal, such <1efects,f an
he must disclose to the lessee all other defects
therein of which the former is, and the latter 1s
not, aware. o i

When the proposing lessee stands, or &
stood, as regarlcls fhc property, in a ﬁdgclal'y‘l'e-'
lation to the lessor, he must disclose to the lessor
any fact which increases the value of the property
itself, and of which the former has, during the
existence of such relation, become aware. Save
as aforesaid, a person proposing to take a lease of
immoveable property need not disclose any fact
unknown to the lessor which increases such value.

71. TIn the absence of a contract in writing or

: ... local usage to the contrary,
ofﬁ’g;ﬁ:;{’i;;g;"hhes the lessor and the lessee, as -

| against one another, re-
spectively, possess the rights and are subject to
the liabilities mentioned in the eighteen rules
next following, or such of them as are applicable
to the property leased :—

(@.) The lessor is bound to put the lessee 1n
possession of the property leased :

(b.) The lessor shall be deemed to contract with
the lessee that the latter paying the rent reserv-
ed by the lease and performing the contracts by
the lessee may hold the property leased during
the time limited by the lease without interruyp-
tion by the lessor or his assigns, or any person
lawfully claiming through him or them :

69. Where a person 18
en

Merger of charges.

5

(c.) In the absence of fraud, coneealment or
misrepresentation, the lessor is not answerable
for any defect in the property leased which the
lessee could not with ordinary care have dis-
covered :

(d) During the continnance of the lease, the
lessee is entitled to the enjoyment of all easements
appendant to the property leased at the time when
the lease was made until such easements are ex-
tinguished :

(e.) The lessee is hound to keep, and on the
termination of the lease to restore, the property
leased in as good condition as it was in at the time

when he was put in possession, subject only to
reasonahle wear and tear ;

« (f) If by fire, tempest or flood, or violence afe:
an army or of a mob, or other supe;rior force, c:]a&,
part of the property leased be wholly destroy’ed or
rendered substantially unfit for the purposes for
which it was let, the lease shall be void as to that
part, and any rent or fine payable under the lease
shall proportionately abate, and a proportion:;te

part of any fine paid b
turned by the lezs:)r: TS la
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: If the injury be occasioned by the wrongful
act or default of either party, such party shall
1ot be entitled to avail himself of the benefit of
this provision :

(9) In case the lease is rescinded for the de-
fault of the lessee, he is bound to pay the rent
up to the time of such sescission, and also to
Znake compensation for any other loss resulting
¢irom his default; but in estimating such com-
B Densation, the Court shall take into account the
fine (if any) paid under the lease :

(h.) If the lessor neglects to make, within a
reasonable time after notice, repairs which he is
bound to make, the lessee may make the same
himself, and deduct the expense of such repairs
from the rent, or otherwise recover it from the
lessor :

(¢.) If the lessor neglects to make any pay-
ment which he is bound to make, and which, if
not made by him, is recoverable from the lessee
or against the property leased, the lessee may
make such payment himself, and deduct it from
his rent, or otherwise recover it from the lessor:

(J) Bvery lessee who becomes aware of any
proceeding to recover the property leased to him
or any part thereof is bound to give notice there-
of to the lessor with reasonable diligence ; and, in
default of so doing, he is liable to make compen-
sation to the lessor for any loss or expenses
occasioned by such omission :

(%.) The lessee is bound to give notice to the
lessor, within a reasonable time, of any encroach-
ment made upon, or any interference with the
lessor’s rights concerning, the property leased,
which may come to his knowledge ; and, in
default of so doing, he is liable to make compen-
sation to the lessor for any loss or expenses occa-
sioned by such omission :

(1) The lessee may use the soil and its products
for all purposes of enjoyment as a rcasonable
owner would use them ; but he may not fell tim-
ber, pull down or damage houses, open mines, or
commit any other waste :

(m.) No lessee of immoveable property shall,
without the lessor’s consent, erect any permanent
structure thereon, except for agricultural purposes;
and no such lessee who erects thercon any build-
ing, engine or machinery for agricultural purposes
shall remove the same without first giving to the
lessor or his agent one month’s previous notice
in writing of Ins intention so to do,and thereupon
the lessor or his agent may elect to purchase the
thing so proposed to be removed, and the lessee’s
right to remove the same shall thereby cease, and
the same shall belong to the lessor, and the value
thereof shall in case of dispute be ascertained and
determined by two referees, one to be chosen by
each party, or by an umpire to be named by such
referees, and shall be paid or allowed in account
by the lessor :

(n.) Subject to the provisions of clause (m),

{"the lessce hasa right to remove at any time
“during his possession of the property leased, all
things which he has affixed to the soil : but he is
liable to make compensation to the lessor for
alldamage caused tothe property by suchremoval:

(0.) On the determination of the lease, the lessee

‘is bound to pui; the lessor into possession of the
property leased :

(p.) When a lease of uncertain duration deter-
mines by any means except the fault of the lessee,
he or his legal representative is entitled to all the
crops planted or sown by the lessee and growing
upon the land for the season current when the
lease determines, and to free ingress and egress to
reap and carry them :

(g-) ' If the lessor transfers the property leased,
or any part thereof, or any part of his interest
therein, the transferee shall possess all the rights
and, if the lessee so elects, be subject to all the
liabilities, of the lessor as to the property or part
transferred so long as he is the owner of it ; but
the lessor shall not by reason only of such trans-
fer cease to be subject to any of the liabilities
imposed upon him by the lease, unless the lessee
elects to treat the transferee as the person liable
to him : Provided that, if the lessee pay rent to
the lessor without having reason to believe that
such transfer has been made, he shall not be liable
to pay such rent over again to the transferee :

Where only a part of the property leased is
transfered by the lessor, he may determine what
proportion of the rent reserved by the lease is
payable in respect of the part so transferred :

(r.) The lessee may transfer, absolutely or by
way of mortgage, the whqle on any part of his
interest in the property, ‘and any.transferee of
such interest or part may again transfer it. The
lessee shall nof, by reason of such transfer, cease
to be subject to any of the liabilities attaching
to the lease, unless the lessor elects to treat the
transferee as the person subject to such liabili-
ties. Subject as aforesaid, each successive trans-
feree, solong as he is entitled to the property
leased, possesses all the rights, and is subject to
all the liabilities, of the lessee.

Nothing in this section shall be deemed to au-
thorise a tenant having a right of occupancy to
assign his interest as such.

7%, A tenancy begins when the lessee enters,
under the lease, into pos-
session of the property
leased, and until he so enters, he cannot sue for
compensation for a trespass thereon.

Lessee before entry.

73. When the lessee is declared an insolvent,
the receiver of his pro-
perty appointed under
the Code of Civil Procedure, section 351, may,
with the leave of the Court, by writing under
his hand, disclaim the property leased, and
thereupon the lease shall be deemed to be sur-
rendered from the date of the declaration, and
the Court may order the property to be delivered
up to the lessor or make such other order as to
the possession thereof as may be just :

Insolvency of lessee.

Provided that the receiver shall not disclaim
such property in cases where an application in
writing has been made to him by any person in-

-terested therein, requiring him to decide whether

he will disclaim or not, and the receiver has for
a period o not less than twenty-eight days after
the receipt of such application, or such further
time as may be allowed by the Court, declined or
neglected to give notice whether he disclaims the
property or not. i




-

- given to the lessce.

3

On the application of any person interested in
the property, the Court may direct possession
thereof to be delivered to him, or make such

~ other orderas to possession thereof as may be just.

Any person injured by the operation of this
section shall be deemed to be a creditor of the
insolvent to the extent of such injury, and may
accordingly prove the same as a debt under the
1nsolvency.

74. 1In the absence of a contract in writing or

local usage to the con-
. Duration of cortain lcases trary, a lease of property
;',‘:clész;‘fscﬁr‘:;:;:_c" % for purposes of cultiva-

tion shall be a lease from
year to year terminable by six months’ notice
expiring with the end of a year of the tenancy ;
and a lease of property for any other purpose
shall be a lease from month to month, terminable
by fifteen days’ notice expiring with the end of
a month of the tenancy.

Bvery notice under this section must be in
writing signed by or on behalf of the pariy giving
it and tendered or delivered to the pary who is
intended to be bound by it, or aflixed on a con-
spicuous part of the property.

75. Where the time limited by a lease is ex-

T i) of day .. oi pressed as commencing

s7hioh term commences, % 1TOIl & _pm'tlcu]ax: day, in

computing that time such

day shall be excluded. Where no day of com-

mencement is named, the time so limited begins
from the making of the lease.

‘Where the time so limited is a year or a num-
ber of years, in the ab-
sence of an express agree-
ment to the contrary, the
lease shall last during the whole anniversary of
the day from which such time commences.

Where the time so limited * is expressed to be

determinable before its
Option to dotermine lease. expiration at the option

: . of the parties or one of
them, the lessee, in the absence of an express
agreement to the contrary, shall have such option.

76. A leaso deter-
mines—

(a) by efflux of the time limited thereby ;

(b) by rescission ;

(¢) by surrender in express terms ;

(d) by surrender by operation of law, that is
to eay, in case the lessce accepts from the lessor
a new lease of the property leased, to take effect
during the continuance of the existing lease ;

(e) by forfeiture, that is to say, (1) in case the
lessee breaks an express condition which provides
that, on breach thereof, the lessor may re-enter,
or the lease shall become void ; or (2) in case the
lessee renounces his character as such cither by
getting up a title in a third person or by claim.
ing titlo in himself;

. (f) on the expiration of a notige to quit duly

Duration of lease for a
year.

Determination of lease.

77. A forfeiture or notice under section seven-
il : ty-six, clause (6) or (f)
¥V°';m'i’€f°’f3‘“'° o is waived by receipt of
] rent which has become
ue sincg the breach or the expiration of the

X

notice, or by distress for such rent, or by any
other act on the part of the lessor showing an
intention to treat the lease as subsisting.

Where a lease has determined by forfeiture

: for non-payment of rent

Relicf agaiust forfeiture 4 410 lessor sues to
EOI,. non-payment of rent. % eject the Teasce i iat the
hearing of the suit, the lessee pays or 'teu_ders to
the lessor the rent in arrear, together with interesty
thercon and his full costs of the suit, or gives
such security as the Court thinks sufficient for
making such payment within fifteen days, the
Court may, in lieu of making a decree for eject-
ment, pass an order relieving the lessee :'.gamst",
the forfeiture; and thereupon the lessee shalis
hold the property leased as if the forfeiture hads
not occurred.

Nothing in this section applies to_suits under
Act No. X. of 1859, or Bengal Act No. VIIL of
1869.

78. If a lessee or sub-lessee of property re-
mains i possessior
thereof after the deter-
mination of the lease, and the Iessor or his legal
representative accepts rent from the lessee or
sub-lessee, or otherwise assents to his continuing
in possession, the lease is, in the absence of an
agreement to the contrary, renewed from year to
year or from month to month, according to the
purpose for which the property is leased, as spe-
cified in section seventy-four.

Effect of holding over.

Tllustrations.

(a.) A lets a house to B for five years. B sub-
lets the house to C ata monthly rent of Rs. 100. The
five years expire, but C continnes in possession of
the house and pays the rent to A. C’s lease is
renewed from month to month.

(b.) A lets a farm to B for the life of C. C dies,
but B continues in possession with A’s assent, B’s
lease is renewed from year to year.

CHAPTER VII.
OF SETTLEMENTS.

79. ““Settlement ” means, in this chapter, any
disposition in writing of
moveable or immoveable
g property—

(@) whichisnot testamentary, and is not found-
ed on any consideration, or

(4) which is made in consideration of marriage,
or

(¢) which is made for tho purpose of dividing
property of the settlor among his family or those
for whom he desires to provide,

but does not include a gift made by a Hindd
Muhammadan, or Buddhii. ! u’

80. A settlement, whether made for a consi-

T deration or not, is bind-;
C m not; Y . 3 2
R binding, ing on the seftlor and7
those claiming under him.

81, A settlement made for the purpose of de-
priving present or future
creditors or other persons:
of their demands against
: the setblor, is void against
all present and futnre creditors of the settlor and

‘¢ Settlement ” defined.

Voidability of scttle-
ment made in fraud of
creditors. !



their successors in interest, and against any
person upon whom his property devolves in trust
for the benefit of his creditors,

Nothing in this section affects the rights of
persons who have acquired, in good faith and for
consideration, any interest under the settlement.

82. A condition or limitation in a settlement;

S .. or will, restraining an
: xkﬁi‘ﬂlﬁi‘ﬁ = l;f::;‘.ﬂ"ﬂ"g ‘person from partin ;__? wibﬁ
- ordisposingof hisinterest,
is void : provided that property may be settled or
bequeathed for the benefit of a married woman
who is not a Hind@, Muhammadan or Buddhist,
so that she shall not have power to deprive herself
of the income thereof in anticipation.

83. A condition or limitation contained in a
settlement or will, mak-
ing an interest thereby
reserved or given te or
in trust for any person
to cease on his becoming insolvent, or endeav-
ouring to transfer or dispose of the same, is void.

84. If, by a settlement, property be given to
a person then living in
general terms, without
indicating  the time
when it is to be paid or delivered, such person
has a vested interest therein from the day of the
execution of the settlement, and if-he dies with-
out having received it, it shall (subject to any
legal disposition thercof which he may have
made) pass to his legal representative.

85.  Where, by the terms of a settiement, pro-
perty is given to a person
not in existence, but he
is not entitled to posses-
sion of it immediately
upon his birth, a right to
receive it at the proper time shall, unless a
contrary intention appears by the settlement,
become vested in such person upon his birth, and
shall (subject to any legal disposition thereof
which he may have made) pass to his legal re-
presentative if he dies before that time, and
without having received it. And in such cases
it is from his birth said to be vested in interest.

86. The provisions of the Indian Succession
Act, 18G5, sections 100
to 104, bhoth inclusive,
107 and 108, 111 to 127,
both inclusive, and 167,
shall apply, nutalis mutandis, to gifts contained
in settlements.

87. Whenever a person becomes entitled in
possession, by virtue of
a settlement, to money
or any other property
yielding income, he shall
be entitled to receive the interest or income
thereof from that time.

(S CHAPTER VIIL

TN
OF THE DiscrerioN oF THE COURTS TO DEAL WITH
SETTLED LAND.

88. If any person having, under a settlement
or will, a limited interest
in possession in any land,
apply under this section
to the High Court within
the limits of whose

Condition making in-
terest determinable on in-
solvency or alienation,

Vesting of giftin general
terms.

Vesting in interest of
gift to unborn person not
entitled to possession im-
mediately on birth.

Application of sections
of Act X of 1865 to gifts
contained in settiements.

' Right to income of pro-
perty coming into pgsscs-
sion under settlement.

Power exerciseable by
Court on application of
person interested in posses-
sion in settled land,

vI.—9
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of income to person en-

appellate civil jurisdiction such land or any part
thereof is situate, the Court may, if it deem it
just and expedient to do so,—

(«) make such leases of the whole or any part
of the land for such terms of years, for such
rents, with such powers, and with such conditions,
reservations and exceptions as the Court thinks
fit ;

(b) make such sales of the whole or any part
of the land, for such sums, payable either ag
once or periodically, with such powers, and with
such conditions, reservations and exceptions as
the Court thinks fit ;

(c) appropriate any part of the land for the
formation of streets, roads, gardens or other open
spaces, tanks, sewers, drains or water-courses,
and authorize the erection of buildings and works
thereon ;

and generally deal with the land in any way
the Court may think just and beneficial to the
persons interested therein.

89. Every such application shall be in writ-
ing, and notice thereof
shall be served through
the Court on all trustees
under the settlement or
will, and on any other persons who in the opinion
of the Court ought to be so served, and shall be
published in such newspapers as the Court may
direct.

Service of notice
advertisement  of
cation,

and
appli-

90. The Conrt shall permit any person in-
terested in the land, and
may in its discretion per-
mit any other person,
to appear and be heard in opposition to, orin
support of, any such application, on such terms
as to costs or otherwise as it thinks fit.

Appearance to oppose or
support application,

91. The Court may order the costs of all or
any parties to any such
application to be paid
out of any principal money receivable on account
of any dealing with the land which is the subject
of the application, or to be a charge on such land
or on any other land belonging to the same
owners. !

92,

Leases under section 8.

Costs of application.

Every lease made under section eighty-
eight shall take effect in

ossession ; and on every
such lease shall be reserved the best rent that
can be reasonably obtained, to be made payable
half-yearly or oftener without taking any fine or
other benefit in the nature of a fine.

93. All or any part of the proceeds of any
lease, sale or disposition
under section eighty-
eight may, if the Court
think fit, be paid into
court,

94. The Court shall declare what parts of
such proceeds so received
shall be considered as
income, and may direct
the same to be paid to
the person for the time being entitled in posses-
sion to the land dealt with; and the residue of"
such money shall he
applied as the Court shall

Payment into court of
money receivable under
section 88,

Power to direct;payment
titled.

Application of residue.




direct in one or more of the manuers follow-
ing :—

(@) the payment of the amount due in respech
of any chargo on the land dealt with ; :

(b) the purchase of other proporty or the in-
vestment in seturities for the benefit of the per-
sons interested in the land dealt with ;

(c) the payment to any person becoming abso-
lutely entitled to the land deals with.

ExrraNatioN.—In this section the term “securi-
ties”” means—

(d) promissory notes, debentures, stock and
other securities of the Government of India ;

(¢) bonds, debentures and annuities charged by
the Imperial Parliament on the revenuesof India ;

(f) stock or debentures of,.or shares in, Rail-
way or other companies, the interest whereon has
begn guaranteed by the Government of India;
an

(9) debentures or other securities for monoy
issued by or on behalf of any municipal body
under the authority of any Act of an Indian
legislature..

CHAPTER IX.
OF GIFrs For REL1G10US AND. CHARITABLE:
Purrosks.

95. No person having a ‘nephew or: niece, or
Gift to charitable uses &0y nearer relative, shall
by person having certain have power to givc any
relatives, immoveable: property. to
religious or- charitable uses, unless by an assur-
ance executed not less than twelve months
before his death, and registered.
96. Subject to the provisions: of the last
Assurauce of property in preceding: section, im-
perpetuity for use of any moveable property may
colflmlmlty or institution. be assured in perpetuity
for tho benefit of the public in the advancement
of religion, knowledge, commerce,. health; safety
or any other object beneficial to mankind. Pro-
vided that notice of such assurance shall be given,
as soon as may be-after its execution, to the Local
Government and that no such assurance shall take
effect until it has been sanctioned by some public
authority to be designated by the Local Govern-
ment by notification in the-official Gazette.

The grant or refusal' of such sanction may. be
notified by an entry in the book in which the
_assurance isregistered, and the registering officer
shall make such entry on receiving from the pub-
lic authority aforesaid a written order in: this
behalf.

If no such order is: made within two years next
after the time when the property becomes applic-
able for the benefit of the public, it shall be

* deemed that sanction has been granted:

If such sanction is refused, the property shall
devolve as if no such assurance had been made.

CHAPTER X.

OF CcERTAIN R1gnts AND LiaBmuimies or OwNERS
“ oF Lurep INTERESTS.

97. A person having s limited interest in any

X immoveable property is

hts and obligations of not, as such, entitled to

having limited in- g5 "o omi any act the

doing or omifting of

ﬂ
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which is destructive or permanently injurious t
to such property.

Exeravation.—No act done in the :ea:&r;:;b;i
use and enjoyment of property 18 d‘%s'msection
injurious within the meaning of this )

though it may exhaust the substance of the pro-
i=}

erty. D
o Tllustrations. e

. i< a tenant for life of land on” whicl}
Ot b vy "He is not entitled, as such,

dwelling-house stands.
to pull down the house. I
for want of necessary repairs. )

b). A is tenant for life of land in which conll lies.
e is entitled, as such, to work and use the coal.

(c). A is tenant for life of land planted with‘trt‘zes.
He is entitled as such to cut the trees ab ma.(:unty,
but is not entitled, as such, to cut them when imma-
ture, except for the purpose of thinning out or other-
wise benefiting, the plantation.

Save as aforesaid, such person or his legal re-
presentative has the same right as a lessee to
remove, during the continuance of such interest
or within a reasonable time al’terwards,.all things
which ho has affixed to the soil in which he had
such limited. interest, and all crops growing upon
the land for the season current when such limited
interest determines. !

98, A person having a limited interest in pos-

Oblization of owner of S€SSion. in any immove-
Iimite«% interest in posses- able property, is. bound
sion of property mortgaged. ¢ discharge all taxes and
other public periodical charges to which such
property isliable and, to the extent of the rents
and. profits of the property which without his
wilful. default he might have received, all periodi-
cal. payments accruing due on: account of any
mortgage or charge thereon- taking effect during
the continuance of: his interest in priority to such
interest.

99. Tyery advantage' or-increase of value

Right to increase of/value ACCrUMg (”Cc}dent.ﬂ]ly or
to property in which there through the exertions. of!
aro successive: interests. any one havin ga limited
interest) to any immoveable property in which
successive interests exist, belongs, in tlie absence
of any personal law to:the contrary, to all the
persons having, any: interest in the property, in
the same shares and. manner as they are entitled
to the property.

Nov must he suffer it t0 fall

100. Any person: claiming: any immoveable
Discovery of death of property after the death
tenant for life. of any minor, married.
woman or other person, and “having reason to
believe that such. minor,. married. woman or other
person is de:'ul, and that his or her death is con-
cealed by his or her guardian; husband or any
other person, may once a year move the High
Court to order the person concealing or suspcctbed
to conceal such person to produce him or her af;'
such time and place, and before such persons
(if any) as the Court may direct. And the High
Court, if it think fit, shall make such ord:a’.
and in case of disobedience thercto by tle
person In possession of the property, the person
so climing the same may, by order of the’
Court, enter thereon and receive the profits there-
of as if the person so concealed or suspected to
be concealed were dead.

Nothing in this section shall be deemed ¢
authorize the High Court to compel the px:)duc?



zxou N court of women who, accotding to the cus-
oms and manners of the country, ought not to
be compelled to appear in public.

101. Nothing in this
chapter applies to mort-
gagees or lessees.

'

Saving of mortgagees and
lessees,

& CHAPTER XI.

Or PoweRs..

102. A person may be authorized to-determine,
with: or without the con-
sent of others, the dispo-
. sition: of property other-
wise than by virtue of his ownership. A person

so authorized is said to have power to appoint
such property.

_Power to appoint, de-
fined,

The person who- gives the poweris called the
donor,. the: person to
whom the power is given
‘ is called. the donee, and
the persons for whose benefit the power is to be
exercised are called the objects of the power.
A person to whom any property is appointed is
called-'an appointee.

anor, donee, objects,
appointee, defined.

Tlustrations.

(a)- A grants land to B for B’s life, with remain-
der to such of B’s children as B shall appoint. B
appoints to C and D, two of his children, in equal
shares. A is the donor of the power, B. the donee,
B’s children the objects, and C and D. the appointees.

(). A, the absolute owner of certain land, grants
it to B to such uses as C, .with the consent of D,
shall by assurance appoint. C'with D’s consent ap-
points part of the land to B absolutely, and the rest
to I for seven years. Here C is the donee and also
the object of the power, and B and B' are the ap-
pointees.

A power authorizing the donee to appoint to
whomsoever and for
whatsoever: interest he
pleases, is called a general power.

A power restricted in respect either of its ob-
jects or the interests that
may be' conferred under
it, is called a special power.
Where the donee has neither a present nor a
future interest in the pro-
« perty, the power is called
a collateral power.

General power:

Special power.

Collateral power:

Rules as to all Powers..

103. Where a power is vested in several donees,,
all who are living must
unite in its execution ;
but in case any one or
more of them die during the continuance of the
posver, it may be exercised by the survivors or
the survivor, unless a contrary intention appears

Exercise:of power vested
in several donees.

" by the instrument creating the power.

104.. The donor may direct that the power
shall be exercised by will
only, or by non-testa-
mentary instrument only.

If he directs that the power shall be exercised
by will only, it must be exercised by will duly

Modes. in: which: powers
may be executed.

- executed aceording to the provisions of the Indian

L)
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Succession Act, 1865, or according to such other ;
law as at the time of the execntion of the power
may be applicable to a will executed by the donee.

If he directs that the power shall be exercised
by non-testamentary instrument only, it must be
xercised by such an instrument and. registered.

If he:imposes no such restriction on the exercise.
of tlie power, it may be exercised either by such
will or by such assurance as lastly hereinbefore
mentioned.

105; When the’ power is not properly exer-
cised, no Court shall in
any case compel the per-
son in possession of the
property to which the
pewer relates to deliver the property as if the
power had been properly exercised, or shall other-
wise aid the defective execution, except as pro-
vided in the Specific Relief Act, 1877, chapter
three.

106.

Validity of forms hereb,
preseribed,

Jurisdiction to. aid
defective executions abo-
lished.

All appointments: made in the manner
directed by section one
Y hundred and four shall
be deemed: to be executecd
and attested in' proper form, notwithstanding
that some other mode of execution or attestation
has been prescribed by the donor.

107. An appointment made by will may be
revoked by a subsequeus
will ; but 1t is not revoke:d
by mere general words of
revocation of all former wills, without a new
appointment..

Revocation: of appoint-
ments.

An appointment made by a non-testamentary
instrument is irrevocable except where power to
revoke the appointment is expressly reserved by
such instrument.

108. A power exer-
ciseable by will only
cannot be delegated.

Delegation of powers..

A special power involving the exercise of per-
sonal discretion by the donee cannot be delegated.

A power to. do an act merely ministerial aud
involving no personal discretion may be delegated.

Tllustrations..

(2). A haspowerundera settlement to dispose of an
estate in such proportions as he thinks fit among the
issue of his marriage with B. = A by hiswill purports
to delegate this power to B, to exercise as she thinks
fit. 'The attempted delegation is void, and the dis-
positions, if any, in default of appointment take
cffect. g A

(b). A, the donee of'a power to appoint to his
children, determines to exercise it in favour of the
objects equally. With this view he causes an in-
strument of appointment to be prepared. A may
appoint an attorney to execute this instrument.

109. Where a power is to be exercised with
the consent of several
persons, all who are livine
must concur in the con-
sent, but in case any one
or more of them die during the continuance of
the power, the consent of the survivors or th

survivor is sufficient, unless a contrary intenti
appears by the instrument creating the power

. Concurrencegviiere power
is to be exercised with
consent of several persons.




Consent to the exercise of a power must be
given during the donee’s lifetime by a non-testa-
wentary instrument registered.

Consent to the exercise of a power need not be
given by the instrument by which the power is
exercised, but if itis given by a different instru-
ment, such instrument must be executed at a time
not later than the time at which the donee of the
power exccutes the instrument by which he exer-
cises the power.

110. If a person disposes of property in such
manner as is authorized
by a power vested in him,
such disposition shall take
effect under the power, notwithstanding that the
power is not mentioned or referred to in the
instrument of disposition.

Iilustration.

Land is settled upon A for life with a special posver
to charge, by a non-testamentary instrument, por-
tions in favour of his children. Subsequently, a
general power to dispose of the land by any instru-
ment is vested in A, He exeentes an assurance, by

* avhich he direcis that a sum of money shall be raised
out of the land and settled on his son B for life,
with remainder to B’s wife and children. Such an
appointment cannot take effect under the special
‘power, but may be treated as a valid exercise of the
general power. *

111. The donee of a power need not exercise

' it entirely and at once

by a single instrument,
but he may from time to
time exercise any un-
exhausted part thereof at his discretion.

If the donee has purported to exercise his power
in such a manner that his appointment is void,
the power is, to that extent, unexhausted. /

Revital of power not
necessary.

Power exerciscable by
several instruments exccut-
ed at different times,

e

Tllustrations.

(a). A has a general power. He may appoint the
roperty at one time to B for his life and at another
to C absolutely. ; : ; §

(0). Trustees under a settlement, having power to
‘Jend Rs. 10,000 to A, the tenant for life, lend the
money accordingly. A repays it. The trustees may
again lend Rs. 10,000 to A.

(¢). A has power to raise Rs. 10,000 by sale or
morigage of Sultdnpur. A exercises the power by
mortgaging Sultinpur. He may afterwards exercise
thie power by selling Sultdnpur in order to pay off
the mortgage. * !

. 112, Where a power given by any instrument

Disposition intended to S VOld. 1n its creation, no

~ take effect after interests  disposition or gift made

@:g{:gl;md under — void by the same instrument
el . shall be deemed void
- merely becanse if is intended to tako effect after
 the inferests to be appointed under tho power or

in'defanlt of any such appointment.
¢  llstration,

A marriage-settlement provides that the s
perty shail belong to thf husband and wife sxfzf:]eeg
¢ly for their lives; that after the death of the sur-
‘of them, it shall go'to such of the children of
1{}g‘e,' and in such shaves, as the husband and
Jointly appoint, ‘the interest of each such
vested in him on his atfaining the
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o yeazs ; and that, in tho event of

.

no child of the marriage who shall attain
default of appointment, the property*
his legal représenta-

there being
that age, orin
shall belong to the hushand or
i h ty i d

the.power to appoint the property 1s, under
scgtligll‘le eighlt)y-six, voidpin its creation ; but the ulti-
mate interest given to thehusband takes effect.

General Powers.

118. If ihe donoi confers on the donee &
general power, the donee
shall, so far as regards
Lis power of disposition, his creditors and al_l per-
sons who contract with him for lawful considera-
tion to obtain any interest in the property com-
prised‘in the power, be deemed to be the absolute
owner of sych property for such interest therein
as the donor could dispose of.

This ruleis to take effect notwithstanding that
the donor has prescribed some particular mebhod
for exccuting the power.

Tllustralions.

(a). A, the absolute owner of land, scttles it on

B for life with remainder to such purposes as B—

shall appoint, or ;i

shall by deed appoint, or

shall by will appoint, or

shall by deed or will appoint, :
and in case B dies without making any such appoint-
ment, on C absolutely.

If B— '

grants the land by assurance, or

bequeathes it, or R

contracts to sell it, or

incurs debt,
the property is liable, in the hands of citker B or C,
as the case may be, to the claims of B’s grantee,
legatee, purchaser or creditors, as the case may be.

If B dies having made no disposition of the pro-
perty, C is entitled to it, subject to any claims which

Effect of general power.

* B’s creditors may establish against it.

(4). A confers on B a general power, exerciscable
by a non-testamoentary instrument, to appoint certain
land. B appoints the land to certain persons in such
shaves as C shall fix, This appointment is valid.

114. If the donor confers on the donce &
general  power, and
makes no disposition of
the property in the event
of non-appointment, the
donee shall be considered as the absolute owner
of the property or such interest therein as the
donor could dispose of. ' ‘

Effect of gencral power
without disposition of pro-
perty in case of non-
appointment. i

Illustratiop.

4, the absolute owner of property, settles i :
for ]i'fu with remainder to sucg plilrpg;:.: asc S];h :lrxlalrl}
appoint, am_l mal_:cs no gift over in default of appoint-
unient. B dies without making any disposition of the
property. The property vests in the representatives
of B, and does not revert to A or his representatives.

Special Powers. ‘

115. Tf the donee has only a special power, he’
ca.nn.of, confer any intey-
est 1:11 phehproperty'com-
prised ' therein i
could not have been conferred by the donsglx]-lilt:
the time of the creation of the pawer, -

Illustrations,
(4). A seftles a fund upon B fop fife i
( 5 E or life w; i
der to such parposes as B shall qppoinet.v l%f?e?:ﬁ:

Interest conferrible by
doneo of special power.

?



scttlement, is made Cis born. B thon appoints the
fund to C for life with remainder to C’s children ab-
solutely. The appointment is valid, though C has
1o children at the time.

(®). A settles a fund upon B for life with re-
mainder to his children as he shall appoint. At the

date of the settlement B has ro child, but afterwards ]

has a son C. B then appoints to C for his life, with
(:cmamder to his children. Such interest could not
3 1;1}: been conferred by A, and B's appointment is
void.

116. Where the donee of a special power pur-

. ports, in exercise of the

S A O DU

and ot;l;ers unnut.hori_zed. JOCtS authorized by : the

power and also to objects

not so authorized, the appointment in favour of

the authorized objects shall take effect if their

interests are independent of those of the unauthor-
ized objects.

Illustration.

Property is settled on A for life, and after his
death on such of his children as he shall appoint, and
in default of appointment to all A’s children equally.

' A appoints that the property shall go after his death
to his widow for her life, and after her death to two
of his sons, C and D, iu equal shares. Thereare five
children of A. The appointment in fayour of A’s
widow is invalid, and the rents and profits of the
property during her life will go to all the five child-
ren in equal shares, but after her death to C and D
absolutely.

117. Where the donee of a special power pur- °

ports, in exercise of the
* Appointment in excess power, to confer a larger
of power when voidable at ten ,hth g th o= d
elcction of appointee. Inferesithan 18 authorize

thereby, such appoint-
ment shall, if the appointee so elect, be yoid only
for the excess, and good for the residue, if they
can be separated.

llystrations.

(a). A has a life-interest in Rémnagar, with power
to grant leases thereof for 30 years. A makesa
lease of Rdmnagar for 50 years. Such lease is good
for 80 years only. §

(b). A having a life-interest in Rémnagar and
Sultanpur, with power to grant leases of Ramnagar
for 21 years, grants a lease comprising both Ram-
nagar and Sultdénpur for 21 years. After A’s death
the lessee may, if he thinks fif, elect to retain the
lease as a lease of Rémnagar only, till the end of the
21 years. d

(¢)- A haying power to charge Rémnagar with
Rs. 7,000 charges it with Rs, 8,000. The appoint-
ment is good for the Rs. 7,000, but not for the
residue. :

118.  ‘Where, by an appointment under a special

o power, interests authoriz-

rI"t‘_'nhd’t%“:}PP({)iﬂtéﬂ,cﬂt ed and also interests un-
creaving authorized and un- o

'authori&zed interests mnot authongd are crea-'t"ed!

separable. and the interests.author-

ized cannot be distin-

guished from those unauthorized, the whole is

< void.

Tllustrations.

_(a). A fund is settled on A during his life, and
after his death on his children as he shall appoint.
A appoints the annual income for the benefit of his
son B and B’s wife and children, in such manuer as
trustees shall think fit, The appointment is wholly
oic.
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(%)- Under a similar settlement, A having legiti-
mate children by B, his wife, and others by C and
D, his concubines, appoints the property to be divided
among his children by B, C and D, the shares of the
sons to be double those of the daughters. Here the
interests authorized and unauthorized cannot be dis-
tinguished, and the appointment is wholly void.

119. When a person exercising a Special power

PR & e annexes to the gift a .
ntment  wi 5 Tpr o . .
nuthrz)l;‘i);ed c?mdition. 3 con.dlt,I‘O!l s quallﬁca'non
which is not anthorized
by the power, the gift is good and the condition
or qualification only i.s void.

Tllustrations,

(a). A, having a power to appoint a fund among
his children, gives a part of it to his son B on con-
dition that B shall settle it on B’s children. The
condition is void, and the gift is absolute.

(b). A, having a power to appoint a fund toa
limited class of objects of whom B is one, appoints
it to B, adding a condition that B shall release a
debt owing to him by A, and also pay Rs, 1,000 to
C. The appointment is good ; but the condition is
void.

120, Where the donee of a special power pur-
ports, in exercise of the
power, to appoint to per-
sons mnot objects of the power, and by the same
instrument gives to the persons entitled, in defaulf
of appointment, to the property comprised in the
power benefits out of other property, the persons
so entitled shall elect either to confirm such ap-
pointment or to dissent from it, and in the latter
case they shall relinquish the benefits so given to
them,

The rules contained in the Indian Succession
Act, 1863, sections 173 to 177, both inclusive,
shall, putatis mutandis, apply to elections under
this section,

121, If a beneficial interest in immoveable pro-
perty, and also a power
to let it, are given to the
same person, and he
grants his interest in the property, he may enter
into a contract not to exercise his power.

Election.

Contract not to exercise
power of leasing,

122. Save as provided by section one hondred
and twenty-one,an agree=
ment or undertaking not
to exercise a power which
is given for the henefit of persons other than the
donee is yoid.

Invalidity of agreement
not to exercise power.

123. Where a power given for the benefit of -
persons other than the
donee is exercised with
a view to the benefit, direct or indirect, of the
donee, in any mode not intended by the donor,
the appointment is void.

Frauds on powers.

Tllustrations.

(«). A, having power to appoint a fund in favour
of any of her children, apgoints the whole fund ab-
solutely to one child, who has previously entered into
an agreement with her to give one-half of the fund to
A’s hosband absolutely. - The appointment is void.

(8)- A, having power to appoint a fund in favour
of any of his children, appoints & portion of the fund
to his son C, & minor, whom he knows to be suffering
from a mortal disease; A being the person entitled to
C’s property in the eyent of his death, The appoinfe
ment is yoid, i
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(o). A, having power to grant leases of certain
settled land, exercises the power in favour of B in
consideration of Rs. 1,000 paid to A by B asa fine
or premium. The lease is void, and A holds the
Rs. 1,000 in trust for the persons interested under
the settlement.

124. If the instrument by which a power of

: ; appointment in favour of
catight to property in de-  gpecified objects is creat-
giteiclisrointment ed does not provide for
the event of no appointment being made, the pro-
perty belongs (subject to any appointment that
may have been made) in equal shares to the said
objects.

Tllustration.

A settles property on B for life with remainder to
B'’s children as he shall appoint, and makes no disposi-
tion in default of appointment. B has two children, C
and D, and appoints Rs. 1,000, part of the property, to
C. Then C dies. Then B dies without making any
further appointment. After paying Rs. 1,000 to C or
his representative, tho residue of the property is
divisible in equal moieties between D and the repre-
sentative of C. ;

125. Where there is a power of z;ppointmepb

e s in favour of a certain
el siftooblects. © pcof objects, and thers
is also a disposition of the property comprised in
the power in the event of there being no objects,
if the power is not exercised and there are objects,
the property belongs to them in equal shares,

126. Under a power of appointment in favour

of several objects, an ap-

rAI’llJ_:iﬂt‘:m"t of ‘;‘110“; pointment of the whole

proprty o some only of L operty to ono o moroof

which power is given. such objects exclusively
of the others is valid ¢

Provided that, where the assurance creating'the
power declares the minimum amount or value of
the share from which no object of the power is to
be excluded, the appointment shall be invalid so
far as it excludes any such object from any such
share, and no farther.

127. Interests authorized to be created under
Priority lof interests * POTET take effect when
created under powers. created asif they had been

created by the original
instrument conferring the power, unless where
a contrary intention is expressed therein.

- 128. A power given to the owner of a limited
A5, interest in " the property
mF"“""““’"’“"“ of POW-  comprised in the power ig
extinguished when he

becomes the absolute owner of such property.

When the exercise of a power given to tho
owner of alimited interest in property would dero-
gate from a previous grant of such interest by the
donge, the power shall be deemed to have been

 extinguished by such grant.

2 5 Tllustrations.

: .(a). Z, tenant for life of certain land with power
to charge it with a jointure for his wife, becomes ab-
solute owner of theland. The power is extinguished.

" (b). A, tenant for life of certain land with power
to grant leases thereof in possession, grants his life-
interest in the land to B. The power is extinguished.

CHAPTER XIL

Or PROPERTY HELD BY SEVERAL PERSONS.

129. On the death.of one of two or more pebrsor_ls
entitled to property in

Devolution of share of ,, i ) Tl :
ono of_sevoral persons en-  their own right, his share

- titled to property in thei® shall become vested in his

CHEHiBHT legal representative, un:
less the property is held under an instrument
which expressly provides that on the death of
one, his share shall accrue to the survivor or sur-
vivors.

Nothing in this section applies to property be-
longing to an undivided family.

Tllustrations.

A and B jointly advance moncy on mortgage, A
contributing one-third, A died intestate. A’s third
belongs to his legal representative.

130. When immoveable property is held in

e ! possession by co-owners,

Partition of lmmoveablc‘ any one of them may in-
R stitute a suit in the proper
Court, and such Court may direct a partition of
the property to be made among the co-owners,.
and for the purposes of partition may, in order to
equalise the value of the shares, direct any money
to be paid by one to another or to be charged on
one share in favour of another.

1f it appear to the Court that a saleof the
; property and a distri-

Power to dircot sale and buti
to disteibut s, ution of the proceeds
i S g would be more beneficial
for the persons interested than a division of the
property between them, the Court may, on the
application of any such person, direct a sale of
the property.

Nothing in, the second clause of this section
shall be deemed to authorise the Court to direct a
sale of the property of an undivided family.

131. On any sale under the last preceding

Power to allow person f;ectlpn, the Court ey, if
interested to'bid for pro- it think fit, allow any of
perty sold for purposes of the persons interested in
pErClon the property to hid at the
sale, on such terms as to setting-off or accounting
for the purchase-money or any part thereof, or as
to any other matters, as to the Court seems
reasonable.

132. All sums of money paid under the two
last preceding sections
may, if the Court think
fit, bo paid into Court.

133. Nothing in this chapter shall affect any
h : local law. for the time
Saving of laws relating being in force relatin to
to partition of -pay- S g
ingp:st;tgl.w AR Y the partition of estates
payingrevenue to Govern-
ment. ™

134. When undivided immoveable property is
R T held in possession by co- .
share of undivided * pro- oymers a'nd. one of them
perty. transfers his share or
any interest therein, by
sale, mortgage or otherwise, the transferee takes
the share . or interest subject to the right of
the other co-owners to enforce a partition of the

Payment into Court.
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property ; and when such partition is effected, the

right of the transferee as such, in the absence of:

2 coufract to the contrary by the co-owners, ex-

bends only to the share allotted to himself or to
1S transferor.

135. When one co-owner of immoveable pro-

pérty commits, or threat-

‘ : ens to commit, waste on

. the same without, the consent of the other joint-
owner, that other may institute a suit to recover
compensation for the injury caused to him by the
waste, or to obtain an injunction to stay the
waste, as the case may require.

Waste by one co-owner.

. CHAPTER XIII,

Or AssienMeNTS oF THINGS IN ACTION.
136. No assignment of, or charge on, any debt,

Sale, &c., of things in

action, in moveable property,

shall have any operation
against the debtor or against the person in whom
the property is vested, until express notice of the
assignment or charge is given to him, unless he
is a party to such assignment or charge ; and every
dealing by such debtor or person, not being a
- party to, and not having received express notice
of, an assignment or charge, with the debt or
property shall be valid as against such assign-
ment or charge.
Tllustrations.

(¢). A owes money toB, who assigns thedebt to
C. B. then demands the debt from A, who, having no
notice of the assignment, pays B. The payment is
valid, and C cannot sue A for the debt.

(b). A has jewels deposited with B, a jeweller. A
mortgages them to C. A then executes an instrument
assigning them to D, who takes it to B and gets the
jewels from him before he, B, has received any notice
of C’s mortgage. * B is justified in handing the jewels
to D, and C has no remedy against D.

137. Every such notice must be in writing
signed by the person mak-
ing the assignment or
: charge, or by his agent
duly authorized in this behalf.

188. On receiving such notice the debtor or
person in whom the pro-
perty is vested shall give
effect to the assignment
or charge, unless where the debor resides, or the
property is situate, in a foreign country and the
title of the person in whose favour the assign-
ment or charge is made is not complete according
to the law of such country. .

- 139. The person to whom a debt or charge is

Liability of assignee of assigned shall ta’.ko 4 if'

D et S subject to all the liabili-

ties to which the assignor

was subject in respect thereof at the date of the
/ assignment.

Notice to be in writing
signed.

Debtor to give effect to
assignment.

Tllustration.

(a). A debenture is issned in frand of a public
company to A. A sells and transfers the debenture
to B, who has no notice of the frand. The debenture
is invalid in the hands of B.

140. Nothing in this chapter applies to debts
) secured by negotiable

Saving of negotiable in-
g = instruments,

struments,

or any beneficial interest’

CHAPTER XIV.

OF APPORTIONMENT.

All rents, annuities, pensions, dividends and

AT portibamentiotiricr ] other pex'lodlcalpaymenigs
ical payments on determi- shall, upon the determi-
nation of interest of person nation by death or other-
U, wise, of the interest of
the person entitled to receive such payment, he
apportioned as if they had been made to accrue
due from day to day, but to be payable on the
days appointed for the payment thereof.

Nothing in this section shall affect any express
provision in any instrument binding on such
person.

THE FIRST SCHEDULE.

(a). STATUTES.

Extent of

Year and
repel.

chapter. Subject.

13 Ed. I, c. 22| Waste ... ...| The whole.

31 Hen.VIII, :
(51 «| Partition ... Roe .«s| The whole,

32 Hen,VIII,

c. 62 4

Do. ...| The whole,

13 Eliz., c. 5. | Fraudulent Conveyances..{ The whole,

27 Eliz., c. 4.| Do. ..| The whole.
4Wm.&Mary, g
c.16  ...|Clandestine Mortgages ...| The whole,

6 Anne, c. 72 Discovery of deaths of | The whole.
tenants for life,

(b). Acrsor THE GoVERNOR GENERAL IN CoOUNCIL.

Extent of
repeal.

Number and

year. Subject,

XXIV.  off Illusory appointments, &c.[ So far as re-
1841. gardsiillusory
appointments.
XXXI.  of] Modes of conveying land .| Section 17.
1854.
X. of 1865 ... ..| Hlustration (g)
to sec. 107.
.| So far as it
relates to
Bengal Re-
gulations L
of 1798 and
XVII, of
1806.
XX. of 1875.| Central Provinces Laws) So far as it re- .
Act. lates to
Bengal Regu-
lations I, of
1798 and
: XVII. of 1806.
XVIIL.  of Oudh Laws Act ... ...|So far as it re-
1876. lates to
5 Bengal Regu-
lation XVII.
of 1806.
I. of 1877 ...| Specific Relief .. ...| Section13, and
in sections 35
and 36 the
words “in
writing.”

Succession

IV. 0f 1872...| Panjib Laws Act

e

\




" Signed in the presence of % F of
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(¢). REGULATIONS.

Extent of

Number and
repeal.

year. Subject.

Bengal Regu-| Conditional sales ... ..| The whole Re-

lation I. of] gulation.
1798,
- Bengal Regu-{ Redemption ..| The whole Re-
lation XVII. : gulation.
of 1806. g : Sh 1
Bombay Re- Mortgagees in pe on. S 115
gulation V,
of 1827.

THE SECOND SCHEDULE.
Forus oF ASSURANCES,
; (See Saction 5.)
A, —TRANSFER oF IMMOVEABLE PROPERTY ON SALE.

This grant made the day of

18 , between 4 B of ,and C' D
of . Inconsideration of  rupees paid
to the said A4 B* by the said C D, the receipt
whereof the said 4 B hereby acknowledges, he; the
said 4 B, herehy grants unto C' D [here describe
the property as provided in the Indian Registration

_ Aet, section 21]. In witness whereof, the said 4 B

has signed these presents.

4B,
Signed in the presence of & I of
B.—EXCHANGE,
This Exchange made the day of

between A B of and
Q D of . Whereas the said 4 B is the
owner of the lands comprised in the first sghedule

hereunderwritten,free fromincumbrances, and the -

said 0 Dis the awner of the lands comprised
in the second schedule hereunder written, free
from incumbrances, And whereas the said 4 B
and 0 D have agreed to make an exchange in
manner hereinafter appearing of the said lands
comprised in the gaid schedules respectively.. In
pursuance of the said sgreement and in consi-
deration of the lands intended to be hereinafter
granted in exchange by the said 0D, he the said
A B hereby grants unto the said ¢ D the lands
situate in specified in the first
schedule herounder written and delineated in the
map in the margin of these presents and therein
coloured red [or as the case may be] in exchange
for the lands intended to be hereinafter granted

. by the said C' ). And the said C D in further

pursuance of the said agreement and in considera-
tion of the lands hereinbefore conveyed in ex-
change by the said 4 B hereby grants to thesaid
A B the lands situate in

specified in the said gecond schedule hereunder
written and delineated in the mapin the margin

‘of these presents and therein coloured blue [or as

the case may be] in exchange for the lands herein-
before granted in exchange by the'said 4 B. In
witness whereof, we haye signed these presents.

' 0D,

'he first schedule above referred to).
{The second schedule above referred o).,

(C.—TiNar1sE MORTGAGE OF IMMOVEABLE PROPERTY.

is mortgage-deed made the . day of
T]hSls betsﬁae%: A B of and ¢ D of . In
consideration of Rs. paid to the said 4 B by
* the said €' D, the receipt whereof is _hereby ac-
knowledged, the said 4 B contracts with t]Je said
C D that the said 4 FRwill pay to the said C' D
the sum of Rs, with interest for the same in
the meantime ab the rate of ~per cent, per annuir.
on the day of next ; and for the con-
gideration aforesaid, he, the said 4 B, hereby
grants to the said C D [here describe the property
as provided in the Indian Registration Aét, section
21]; Provided that if the said 4 B pays, to the -
said C D the said sum of Rs. with interest
thereon in the meantime at the said rate on the
said day of next, then the said
C D will, upon the request snd at the cost of the
said 4 B, reconvey the said premises to the said
A B, or as he shall divect, free from encumbran-
ces by the said C D. In witness whereof the
said A B has signed these presents.

Signed in the presence of I/ I of and
G I of
D.—CHuARGE.
(@). This assurance made the day of
18 , between 4 B of ,and C D

of . The said A B hereby renders the
lands specified in the schedule hereunder written
secarity for the payment to the said C D of five
thousand rupees and interest for the same af the

rate of per cenf. per , payable on
the day of In witness, &c.

Signed in the presence of % F of end G H
of

(The schedule above referred to).

(b). This assurance made the day of
18 between 4 B of ,and O Dof

The said A B hergby renders the lands and
houses specified in the schedule hereunder written
security for the payment to the said O D of
the sum which shall be due to him on the balance
of the account, of the said 4 B, not exceeding

rupees, together with interest thereupon at
the rate of  por cent. per In witness, &c.
fSigned in the presence of E I of and & H
o,
(The schedule above referred to).

BE.—LEASE 0r 4 DWELLING-HOTUSE.

This lease made the day of
, between 4 B of ,and C D
. of - The said 4 B hereby leases to

the said C D [description of propert e-
quired by the Indian chi{trgtioﬁ Zlct‘,l - s‘:zf:-
tion 21], to hold the same from the day of;
for the term of at the rent of 9
1 rupees, payable by the said ¢ of
the said 4 B in equal pngments on SheD 3
ds.y"_pf andthe - day of in each year
[or in equal monthly payments or in equal quar-
terly Payments, or as the case may be].
And the sai i
it B’e é&}dr (0] D hereby contracts with the

@
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First, that ho the said ¢! D, during the said
term will pay the said rent on the days and in
manner aforesaid: and pay all rates and taxes
payable in respect of the said premises : and keep
In repair all the glass windows belonging to
the said house, and not make any alteration in
the said premises without the previous consent
in writing of the said A 2, and at the determina-

. bion of the said term so yield up the same to
Sithe said 4 B,

Secondly, that the said 4 B and his agents and

workmen may at all reasonable times during the

. said term enter upon the said premises to inspect
the.same :

Tlhirdly, that during the said term no offensive
business or occupation or nuisance shall be carried
on or committed on the said premises, and the

same shall be used as a private dwelling-house
only :

Fourthly, that the said ¢' D will not assign or
under-let the said’premises without the consent
in writing of the said 4 B :

Provided that on any breach ornon-observance
of any of the contracts hereinbefore contained,
the said 4 B may re-enter” upon the said premises
and hold the same as if this lease had not been
made.

And the said A B hereby contracts. with the
said C D that he the said 4 B will keep the
said house in good and tenantable repair during
the said term.

In witness whereof the said A B and C' D have

signed these presents.

A B.
CD.
Signed in the presence of I/ I of
F.—Lgast oF A Fary, *
This lease made the day of 18

between 4 B of and CDof . The said
A B hereby leases to the said C' D the lands
in called with the buildings
thereon, the particulars whereof are specified in
the schedule hereunder written, except all timber
and other trees, and the right to enter and cut
and remove the same. To hold the same, except
as aforesaid, from the  day of  for the term
of years from the day of the date of these
presents at the rent of rupees payable by
the said O D to the said 4 B in equal payments
on'the  day of and the day of

in each year [or as the casemay be]. And thesaid
O D hereby contracts with the said 4 B—

. First, that the said C D, during the said term
will pay the said rent on the days and in manner
aforesaid ; and pay all rates and taxes payable in
respect of the said premises ;-and keep the build-
ings, fences, ditches, gates and fixtures _u({)on or
about the saidlands in'good condition and com-
plete repair and without any alteration exceptsuch
as thosaid 4 B shall approvo ; and will sultivate

vi=0 p

and manage the said lands in a proper manner,
and will not convert into arable land any- land
now in pasture without the consent of the said
A B, and will, at the determination of the said
term, yicld up the said premisesin such condition
and repair and in proper order as aforesaid unto
the said 4 B. ,

Secondly, that the said A B, and his agents and.
workmen may at all reasonable times during the
said term enter upon the said premises to inspect

the same -and to cut and remove the timber and
other trees. '

Thirdly, that the said ¢' D will not assign or
under-let the said premises or any part thereof
without the consent in writing of the said 4 B.

Provided that on any breach or non-observance
of any of the contracts hereinbefore contained, the
said 4 B may re-enter upon the said premises and
hold the same as if this lease had not been made.

In witness whereof the said 4 B and C I
have signed these presents.

Signed in the presence of I I' of

(The schedule above referred to.)

THE THIRD SCHEDULE.

DECREE FOR SUCCESSIVE REDEMPTIONS,

(See Section 61.)
[4, third mortgagec Plamtiff.
B first mortgagee in possession
O second mortgagee ... ¢ Defendants.]
D owner of right of redemption

Account of what is due to the defendant B for
principal and interest in respect of the said mort-
gage of 1837, and for costs properly
icurred in respect thoreof, and tax him his costs
of the suit. )

Account of the rents and profitstof the mort-
gaged property received by the said defendant B,
or by any other person by his order or for his use,
or which without his wilful neglect or default
might have been received. Let what shall be
owing on such last mentioned account be deducted

from what shall be found due to the defendant B

for principal, interest and costs as aforesaid.

And upon the defendant € paying to the said
B the balance which shall be remaining due to
him for such principal, interest and costs after
such deduction within six months after such
balance has been declared in court.

Let the said ‘B assign the mortgaged property
free from incumbrances created by him, or any
one claiming under him, or those under whom he
claims, and deliver upon oath all documents of title
in his possessisn or ﬁ)ower relating thereto to the
said -C, or as he shall appoint.

But in default of the said 0 paying to the said
‘B such balance by the time aforesaid, let him

stand absolutely foreclosed of all right to redeem -

such proporty.
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And in case of such foreclosure, compute for tho
said B his subsequent interest on his said mort-
gage and tax him his subsequent costs of the said
suit, And upon the plaintiff 4 paying to the said
B what shall be found due to him for principal,
interest and costs as aforesaid after such deduction
as aforesaid within three months after such amount
has been declared in court,

Let the defendant B assign the mortgaged pro-
erty free from incumbrances, &c. [as above] an
Seliver upon oath, &c. [as above] to the said 4, or

as he shall appoint.

But in defanlt of the said 4 paying totho said
B what shall be found due to him as aforesaid by
the time aforesaid, let the said 4 stand absolutely
foreclosed of all right to redeem such property.

And in case of such foreclosure, computo the
said B subsequent interest on his said mortgage
and tax him his subsequent costs of the said suit,
and upon the said D paying to the said B the
amount found due to him for principal, interest and
costs as aforesaid, within three months after such
amount hasbeen declared in court, let the said B
assign the said mortgaged property free from
incumbrances, &c. [as above] and deliver upon
oath, &c. [as above] to the said D, or as he shall
appoint.

But in default of the said D paying to the said
B what shall be found due to him as aforesaid by
the time aforesaid, let the said D stand absolutely
foreclosed of all right to redeem such property.

But in case the said O should redeem the said
B as aforesaid by the time aforesaid—

Let an account be taken of what is due to the
said O for principal and interest in the mortgage
of 1841, and for what the said O shall
80 pay to the said D for principal, interest and
costs as aforesaid, and for interest thereon, and
also tax the said O his costs of the said suit.

And ugon the said A paying to the said 0 what
shall be found due to him for such principal, in-.
terest and costs within three months after such
amount has been declared in court, let the said C

assion the said property free, &c. [as above] and
: de;iger upon oath, &e. [as abe;vc] to the said 4, or
as he shall appoint.
But in default of the said 4 paying to the said C
+what shall be found due to him as aforesaid by
the time aforesaid, let the said 4 stand absolutely

* foreclosed of all right to~redeem such property.

And in case of such foreclosure, compute thoe
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said C'his subsequent interest on his said mortgage &

and on what he shall have paid to the said B3
and tax him his subsequent costs of this suit.
And upon the said D paying to the said U what
shall be found due to him for principal, interest
and costs as aforesaid within three months after
such amount has been declared in court, let the
said C assign, &c. [as above].

But in default of the ‘said D paying to the
said ¢ what shall be found due to him as afore-
said by the time aforesaid, let the said D stand
absolutely foreclosed, &c. [as above].

But in case the said 4 shall redeem the said C
as aforesaid, let anaccount be taken of what was

due to the said 4 for principal and interest on the

mortgage of 1861 in the plaint men-
tioned, and for what the said 4 shall so pay the
said O for principal, interest and costs as afore-
said, and for interest thereon, and also tax the
said 4 his costs of the said suit.

And upon the said D paying to the said 4 what
shall be found due to him for such principal,
interestand costs as aforesaid,within three months
after such amount has heen declared in court—

Let the said 4 assign the said property free, &c.
[as above], and deliver upon oath, &e.. [‘Zs abc’we] 5
to the said D, or as he shall appoint,

But in default of the said D paying to the saj
4 what shall be due to him foE3 zuci prilllzi;!ztlld
interest and costs by the time aforesaid, the said D)
is from thenceforth to be absolutely foreclosed, &c
[as above]. . ik
D. FITZPATRICK,

Secy. to the Govt, of India,
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