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[Pnbz.ishd with the" Bombay Govem1n~nt C/(bzeUc" on the 22nr.l Jtmncwy 1874.] 

P.1.\RT VI . 

. B ll L S 0 F T H E C 0 V E A ta M E N T 0 F It~ D I A. 
LEGISLATIVE DEPARTMENT. 

The following Bill was introduced into the 
Council of the Governor General of India for the 
rmrpose of making Laws and Regulations on the 
30th December 1873, and was referred to a Select 
Committee with instruction~ to ma.ke their report 
thereon in six weeks:- · 

Bill No. 24 of !873. 

A Bill to @ncntl tlw Coclc of C1·imitnc~l P,·oced·t~'t·c . 

For the 1mrpose of amending the Co'de of 
Criminal Procedure ; It 
is hereby enacted as 
follows:-

rreamblc. 

1. This Act m:ty 

Short title. 

Local extent. 

Commencement. 

be· called "The Code of' 
Criminal Procedure 
Ameudmcut Act, 1873:" 

It extcmls to the whole 
of British India ; 

And it shttll come intu 
force on the passing 
Lhercor. 

9 Ai'tcr section sixty-four, the following section 
shall be inserted:-

G4A. 'l'hc Governor General in Council may, 
by not.ification in the 

Power to chnngo venue. Gazelle of I ndia., direct 
the transfer of any particular criminal case, or 
appeal, or class of cases or appeals, from any 
Criminal Court to n.ny other Criminal Court of 
equal or superior jurisdiction, 

or may ordr:n: thai any offem;:c shall be enquired 
into or tried in any District or division of a 
District, other than that iu which the ommce lmi> 
been committed : 

Provided that it appears to the Governor General 
in Council that :mch direction or order will 
}lromote the ends of justice, or tend to the general 
convenience of the parties or witnesses. 

3. In the second paragraph of section two 
Amendment of Section ~uudred and seventy-two, 

27" for the words "and the 
•· rules of limitation shall 

not apply to atppeals presented under this section," 
the following words shall be substituted (namely) 
-"but no appeal shall be presented under this 
section after one year from the date of the judg­
ment complained of." 

4. Iu the second clause of section two hundred 
1\.m d t f S t' and seventy-four, for the 

274 en men ° ec Jon last four words, the fol-
. lowing shall be substitu-

ted (namely):-" and not in addition thereto." 
VI.-25 c~ 

5. To sections two hundred and seventy-eight., 

f S 
. the following clause sha.ll 

Amendment o echon . be acldccl :-"In reiectin
0
<J' 

278. " an :tppeal under this see-
tiou, the Appelhtto Court shall not enhance the 
sentence." 

G. To section two hundred and ninety-six, 
the rollowin!! words shall 

Amcn<lmcnt of Section ~ } 
296. be added:-" upon t 1e 

m:ttter of such complaint 
or of which tltc accused person has been, in the 
opinion of' the Court or Magistrate, improperly 
discharged." 

7. To section two hundred and niuety-eigh~ 
1\moudmcnt of Section the following clause shall 

2DS. be added:-
"For t he purpose~ of this section, ~tny Magis­

trate iu a Sc~sions Division shall be deemed to be 
subordinate to the Session Judge of the Division." 

8: lu the fomth paragraph of section three 
h uuclred anil two, for the 

Amendment of S~clion words " the Heuteuce," the 
302. wurcls " a sentence of 
transportation or impritionmcnt". shall be substi­
tuted. 

!J. Aft0r the first paragraph of secti~n threu 
hundred ancl th1rty, the 

Amenilmcut of Section followincr shall be inserted 
330 ;:, 

· (namely):-
" lf the witne~s i~ within the local limits of the 

ordinary ori"innl criminal jurisdiction of any of 
the Ri"h Co~ut~ of Judicature at Fort William, 
nfadra; ftUCl Bombay, the Court dispensing with 
his per$ona.! ·attendance may dh·ect a Commission 
to auy Police Magistrate within such limits, and 
such Police }lfa--istratc shall have the like power 
to colllpd the ~ttendanee aJ!d examination of wit­
nesses as he possesses for that purpose in cases 
pending before him." 

And in the third paragraph of the same section 
after the word ' Magistm.tc,' the words 'or Police 
Magistrate' sh,..'J.ll be inserted. 

And after the fourth paragraph of the same 
section, the following paragraph shall be inserted 
(namely) :-

" After any Commission issued under this section 
has been duly executed, it shall be returned, to­
gether with the deposition of the witness examined 
thereumler, to the Court out of which it issued ; 
and the Commission, the return thereto, and tho 
deposition of 11uch witness shall form part of the 
record." 

10. To section four hundred and· twenty-five, 
Amendment of Seclion the following clause shall 

425. be added:-
" The trial of the fact of the uDBoundness of 

mind of the accused person shall be deemed to 
be part of his trial befo1-e the Court." 



11. In the second 

Amendments f.f Section 
~-

pamgra.ph of section four 
hundred and sixty-fom, 
aftertheword "language," 
t.he words " free of cost" 
sl1all be inserted ; 

and to the seventh paragraph of the same section, 
the following words shall be added (namely):-

"where such en·or or defect is in a mere matter 
of form not affecting the merit.~ of the case." 

12. In section five hundred and twenty-seven, 
Correction of Section 52i. for the words "four hu n­

dred and twenty-one," the 
words "five hundred and twenty-one," . shall be 
substituted. 

13. In this.Act < sec­
Interpretation of Sec· tion' means section of the 

tion." Code of Criminal Pro­
cedure. 

STATE~fENT OF OBJECTS AND R EASONS. 

When a Court inferior to a Court of Ses~ion 
sentences an accused person to whipping, the new 
Code. of Criminal Procedure, ~ection 302, para­
graph 4, is so framed as to render it necessary to 
send him, for the execution of the sentence, to 
the jail of the district in wl1ich the trial is held. 
The result is (as the PanjO.b Government hus 
pointed out) that Magistrates at out-stations and 
places distant from a.ny jail are now practica.lly 
prohibited from inflicting sentences of whiJ)pin O', 
The primary object of the present Bill is to ame1~l 
the provision in question so as to make it apply 
of such sentences only when passed by the Court 
to Session or the High Court. This am endment 
is effected by Clause 8. 

2. The opporttmity has been taken to make 
certain other amendments of the Code, which 
seem either necessary or highly expedient. These 
may be shortly ~;tatl!d ns follows :-

3. . Cln.use 2 of tl10 Dill propose..,; to insert, after 
Sectton 64 o£ the Cede, a new ~ection empowering 
the Govemment of India to transfer cases from 
a.ny Criminal Court 10 any other Criminal Court iu 
:British India of equal or superior jurisdiction, or 
to. or~er that ~ny. ofiimce slmll bo euquired into or 
tried Ill any dJstrJCt. other than that in which the 
offence has been committed. 'I.' his power · is ex­
pressly ronde exercisable only where it appears that 
~e . transfer OJ' order will promote the ends of 
JUstJce, or tend to the general convenience of the 
parties or .witn~sses. A somewbatsimilarprovision 
was contamed ~~.the. repealed Bengal Regulation 
XVI. of 1810, SectiOn 3, n.ud reference may be 
made to the power to change tho venue conferred 
by 83 Vic., Chap. 9, Section 29. 

4. Section 272 of tho Code declares that the 
rul~ of li~itation sha!l not apply to appeals 
agamst acquittals prescribed under that section 
This provision was doubtless intended only to get 
rid of the yery short limit fixed by Act IX. of 
1871, bn~ It l~v~ the right of. appeal by the 
Crown w1thout li~1t, and Clause 3 of the :Bill pro­
poses to fix a. period of one year within which 
such appeals must be brought. 
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5. The las t four words of the second clause of 
Sect ion ·27 4 (" and in addition thereto'') are menn­
in"'less when considered with the context. They 
cl~1..rly were intended to be <<and not in addit ion 
thereto." 'Clause 4 makes this amendment. 

6. The Bombay High Court has lat~ly h~ld 
t hat, in rej ecting au appenl uucler SectiOn 2 I 8, 
the Appellate Court has no power to enhance. the 
sentence. The Bill, Clause 5, adopts this rulmg. 

7. Section 29G is incomplete, and might be 
held to authorize any Session Judge or Magistrate 
who considers that an accused person has been 
improperly discharged, to direct him to be com­
mitted for an oli'ence· wi th which he had not been 
charged. Clause 6 therefore (in accordance with (f 
t he ruling of Phear, J ., in. Regina v. TMuclcncJ.th ) 
:A!ool~e1jee, 10 Bengal Law Reports 285) declares 
that the commit tal must he for t rial upon t lw 
matter of which the accused has been improperly 
d i;;charged. . . 

8. Sections 37 and 295 have given rise to 
doubts as to the meaning of the expression " any 
Subordinate Court" in Section 298, as to clirect iuo· 
inquiries into complaints dismissed under Sec tio~ 
147. The Bill (here fo llowing th e second para­
gntlJh of Section '295) declares that, for the pur­
j)oses of Section 298, any Mao·istra. te in a Sessions 
Division shall be deemed to be subordinate to the 
Session Judge of the division. 

~ · T~e obj e?t of Clause 8 has already been ex­
}Jla.rnetlm the first paragraph of this statement, 

10. Section 330 emrJowert tho ' Cotnt of 
Session and ~he ~igh Court to issue commissions, 
for the examumtwn of absent witnesses to the 
:Magistrate of the District or a. l\Iao·istrat~ of the 
first class in whos~ jurisc~icti on th~ 

0

wituesses may 
be;. . But th~ ;cotwn on~1ts to prov1de for the case 
of. w1tnesses m t he Pres1dency toWJ.1s, and it also 
fmls to SaJI wha.t shall be done with the Com­
mission when it ha.~ beeu executed. Clause 9 of 
the Bill amends these defects. 

11. .A. question has been raised as to whether 
'~hen a j)ersou com1.nit ted before a Court of Ses~ 
1n.on .appe~J·s . to be. msane, the trial of the fact of 
h ts msamty IS or IS not pm t of his trial before 
the <?om:t, an.d whether, therefore, the fact in 
qucs~tou 1s or !s not to be determined by a. jury, 
m: WJt.h th~ md of assessors. Clause 10 oi' the 
Bill (followmg t he ruling of Phea.r, J., in Regina 
v. Bhce!.;oo K a_lw(lfi·, 1~ B~nga.l Law Reports App. 
10) deCides th1s questwn Ill th e a.ffirmative. 

12. 'fhe la~t puragmp!t of Section 4G4· enacts 
~h:~t ." no error or ll ef~ct 1n any judgment shall 
un.ahtlatc the pr~cecchng~. " The intention of the 
lcgJHiatmc was of com se to confine tl1e 0 t' _{ f tl · I ' pera IOU 
o ns c ~us? to m~rcl y formal errors and defects. . • 
Clmu;e 12 of tho B11I OX[)resses this clearly. 

13. The remaining clm~~es explain themselves. 

(Signed) .A.. HOBHOUSE. 
'l'!te Btl~ Dccembe)· 1873. 

WHITLEY STOKES, 

Secl·eia1'Y to the Goue?·nment ot' Tr. 1' 'J .t'IUflta •• 
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