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THURSDAY, 13TH FEBRUARY 1868 . . . 
r,t;l5'" Separate paging is given to. tltis Part in orcle1· tlt~t 'it may beJiled as a separate compilatkm. 

Tlu: paging of this Pm·t coi1tmeuced witll tile Number for Janum"!J 1867. 

PART v. ·. 
•• 

PROCEEDINGS OF THE COUNCIL OE· THE GOVERNOR GENERAL Of I~DIA • 

. A bs.tract ·of the Pt·oceedings of tlte Counc.il oftlze; Gove1·no1· Geneml of India, 
q.ssembled fm· the pU?7JOSe ofmalting Laws and Regulations, under tlw pro
visions of the .Act of Padiament 24 §- 25 Vic., cap, 67. 

The Council me~ l!-t Government House on 'Ftiday, the ~4t~ January 1868. 

PRESENT'-: 

His Excellency the Viceroy and Governor General of India, pt·esiding. 
His Honour the Lieutenant Go~emor of Bengal. · · 
}:lis E~cellency the Commander7in-Chief, G.C.S.I,, K.C.B. · 
The Honourable G. NonL~ TAYLOR. . 
The Right Honourable W. N, MASSEY. 

The Honourable Major 0eneral8ir H. M. DuRAr:ID. C.B., K,C.S,I. 
The Honourable Sir W. Mum, ICC.S.I. 
The Honourable E. L. BRANDRETH. 
The Honourable M. i. SHAW STEWART. 
The Honourable J. SKINNER. · · 
The Honourable STEUART GLADSTONE. 
The Honourable KHAJA •Ano·UL·GHANI. 

· The Honourable F. R. CocKERELL. · 
The Hon~urable J. I. MINCHIN. · 

The Honourable Mr. MINCHIN took the oath 
would faithf~lly discharge the quties of his Office. 

PEPPER DUTY (COCHIN) BILL. 
The Right Honourable Mr. M ASSB'!' moved that the report of the SeleCV l:OJ!DDll® 

on the Bill to amend Act No. UI. of"I86l (to provide for . the collection or.,.nnii!VL · 
PROCUDINGS-59 
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customs 011 pepjler ex porte~ by sea from t!1e . British port of Cochin) t~ ~e taken into 
consideration. TJ1e Committee had mer~ly .1.na,de one or two verbal altc1 atwns. 

TJJC m~tion was put and agreed to. _ 

Tl1e Right Honourable Mr. MAsSEY also moved that the Bill as amended be passed. 

The Motion was put and agreed to. 

CIVIL SUITS (PANJA'B) BILL. 

Tl1e Honourable Mr. BRANDRETH introduced the Bill to enable the Lieutenant Go
vernor of the Panj{tb to invesL any person with the powers of an Assistant qommis_s iOJ~er 
for the trial of ,civil suits, and moved that it be referred to a Select Committee w1th m
structions to report in a fortnight. The Iit.tle there was to be ~aid about this Bill he had 
said when he moved for leave . to introduce it. Certain Courts had been established in the 
Panjah for trial of civil suits, besides those recognized in the Panj{tb Courts' Act (No. XIX. 
of 1865), and, in consequence of n'o mention having been made of those Courts in the 
Panjab Courts' Act, doubts had been entertained of their legality. The.o~ject of this Bill 
was to remove· those doubts, and. to en:tble the Local Government to mvest any persm1 
with limited powers to try civil suits, in the same way us it could by the Criminal Procedure 
Code invest any person wit.h the powers of a Magistrate. The Secretary to the Govern
ment of the Panjah had suggested an alteration in the concluding part of the second section 
cJf the Bill ; he proposed , that it should be worded. thus-" all decrees heretofore 
passed by any person inve;;ted by the saicr Local . Government, otherwise than under Act 
XIX. of 1865, with power to try and decide civil suits, shall be deemed as valid as if the 
said pow~r lJ,u!. been conferred under this .Act.". The· Secretary ~uggested the alteration 
on the ground . that he was . n~t sttre _t~ut.t : the form~r notification had alwt!)'S been in the 
f·(mn of investing with the powers of an Assistant Commissioner or Tahsild:'tr ; he thought 
it had as often been Investiture with i1ower to lr);--and decide cil'il suits up to certain 
amounts, and that the Bill, as printell, would not legalir.e llecrees passed in accordance 
with the last mentioned powers. This-appeared a good criticism.. The Bill might appru-
Jl1'iatelY. be ame1{~~d as l>roposecl. · . . . 

The :1,\fotien was put and agreed to. 

· CiiiMIN AL :PHO(mo"uim BILL. . . . . 
The Honourable Mr.· SriA,\' STtl.~I' A£n,'inJi;~>Vi ng .fo;: ·lca1re 'to introduce !l. lli1f to 

amend and coasolidaie tf1~ L~tw of Proce-du're in the Conrts of Ctiminal J udicatnre not 
established by H.oyal ,Chart.er, said, The . r~form of tl~e CoL\r\s of Civil and Criminal .J uJi
cature was first brong'ht j.Jefore the · con~ideration ofth.e'"Cegislative · Com'rcil on the 27th 
of December 1856, by a Hesolution of the Govet•nment of India,. which he would take the 
liuerty of reading to the Cout~cil ,:-:- · · · · ·• - . . . 

.. The Right Honoura'hle th'e Goven.wr G~n~r~I\Ii Coi.~'Iici.I resoTve~ that · the First. 
~l.eport of the Law Conunj.ssi?.net.:s; .to~e~l!e{ 1yjt~~; the Honotii·~ql~ Co.trrt's Despatc_h~s relat
u~g thereto, and the commumcattons smce rece~ve<~ ?n the . subje~~ from .the . Lieutenant 
bovernor of Bengal and the .fudges of Her Majesty. s Supreme G~ourt, be forwarded to· 
the Legislative Council,- with a view to the consideration .o£' the recommetldatiuns of the 
J.aw Commissioners· in respect to the forms of .c!v.il mii:l cl'iminai . procedure, and . to the 
enactment of a law in general accordance therewith. ' :• : .. : · , . ; . :; · ~ 

. "His Lor~lship in Council al·so re5olves, th:tt the Code' of Pt·oceclur~ tl·alneci'I?y Me~srs. 
Mrlls and Harmgton, and the papers therewith counectecl', ami' all otheJ' n !commclldatious. 
recently brought forward for the alteration of the present ht1v of (_J,, j} 1!1ld €rintimil· Pro-
cedure in Bengal, be also forwal'(led to the Le·~islati've €!ouncil. ~.. ·. · ·· .. ·. · ' 

.. 0 . : .· •' \ • 

"H_is Lor.dslrip in <;onncil is of opinion that fii)~\lCia.l c:on.si_deJ~Iion~ ,rendei". it at 
})J:eS~llt unpos~IIJ)e tO ~a~nfice t!Je.large . a~liOl~.n.t of re~~lllre derived frqm j mlici \1~ stamps. 

. . . "The Hon'onr'ahle ' l\1 r.. fle~~oct ll~s ~ e~n'sen't~~l~t-~~ ;l;~e~j·~:·.: a.~ict, ·~·;j;lg ; 1{~; -~ L·~3jll fm· 
lf1Vll1g.elfect to the proposed . Codes of Procedure, with the dceptiun ·uoticed in the 
preceding paragraph. . .. ,J...~ 1 . : . _ .i :..~ ... :1..; l ~:X>L [ 

· . ·. ·~!he que~tion of am.algaplat~~'g tl~<S. :Sudder ancl: Stlpre111~-:C.0.unts, : ahil ·· th.~ ~ ifoxinil.tion 
0$ n H ~gh-. Cow·t,-.lYUH.IID separately; COII~lde)'ed arunep.cn'tetl •to~ the ill &n.euraWe C6urt. ~· r: • 

~· ~: _,.. . . . ' .. 

---
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. In nccordanc~ . with that Resolution, the · then Honourable Mr. Peacock brought 
mto the Council four Bills for the Amendment of the Procedure' in the Criminal Courts 
in. the.Presidencies of ~engal, Madras, and Bombay, ancl.in the North- ~Western Province·s. 
H1s reason for bringing in four separate Bills was to be· found in the· following remarks:-

. . } . . ~ . . ~ . 
" He had felt some doubts at one 'time whether :it would not be better to make one 

Bill applicable . to all the prdidencies and .to the .Nortl~-~Yes tern Provinces ; but as he 
fonnd that thei·e were various suggestions from the L~cal G,overilments which ' mig,ht 
possibly render it necessary that the Codes· of the sever:Jl presidencies should slightly 
differ from each other, he had thought it advisaqle to frame a·separate Bill for each presi
dency and for theN orth-vV estern ProYinces. If, after considering those communications, 
the Council should be of opinion, as probably they. \Vould he, .that separate Bills were not 
necessary, and that the ·same Code of Procedure should be applic:tble to all the presiden. 
cies, the Council, after considering the Report of the Select Committee to whom the Bills 
might be referred, might make such alterations as . would adapt one of tihe Bills to all the 
presidencies." . . .. ·: 

These Bills were accordingly referred to· four Select Committees, who, after delioer
ating for two years, presented .a joint report recomme1'tding that one :·Bill ;;hould be p.asse.d 
for the whole of India. This Bill was considered in Committee of the 'whole Coun<~il 
for several months, and the Bill, as settled by the Council, was ·rep1,.1blished for a year. 
lt was then referred back to a Select Committee to consider the proposed alterations that 
had been suggested by various authori~ies during the tin'le the ,BilL\yas mider )publication, 
and to adapt the Bill to the amendments which had been . made during ti)at time in the 
Indian Penal Code. The Bill finally becaJ)'e law. on th~ '27rlr.of Sep~ember .i86l. This 
1·esume of the ·five years' course.'of the Bil.l "~lich.bect~me the C~d<tof· Cr~~ninal Pr<?cetlure 
\votlld give a faint idea of the 'gl·eat care aml ·attention bestowed on every sentence of the 
Code ; the deliates on th e Bill occ; upiqcl· m!lny.h undretl plig·e,s. of .. tlH!')~rillt~!l ·Pl'oc¢~tlings 
of the Council, and the papers printed during the discussion s before the Select Commit
tee and the Coun9il amounted to a v.ery good load for a man. It was, therefore, with 
no slight diffidence that l\11''. ·SuAw STEWArtT undertook the task of amending an Act so 
carefully prepared, and he .wou.ld briefly explain the reasons that rendered a~ ·amenping Act 
1~ ecessary. . · ' . · · • · .. ,· · ·.. ·: 

The Indian Penal Code and the Code of Crimin:tl Procedure had been in operation 
~ince 1861, and during that time the weak points in both had been indicated. Many 
more exceptions had been taken to the Code of Criminal l)rocedure than to the Penal Code, 
probably because the Penal Code applied to human nature, and the Code of Criminall:Jroce
dure to official nature. Human nature was the same everywhere, whereas official nature 
differed in different parts of India, and it was impossible to expect thut the prooedure that 
p1ight be worked well by the official 1uachinery of one presidency should be worked with 
equal success by that of another. In some cases, discrepancies had been pointed out be~ 
tween different parts of the Code; in some cases its provisions were too stringent; and in 
some not defined with sufficient accuracy. Various provisions of the Cotle had, morco'ver 
been interpreted in a manner not quite consistent with local requirements and what 
appeared to be the intention of the framers of t.he Code. Iu the Schedule especially, 
some of the points in which amendment had been imperatively required had already been 
dealt with in the three umending Acts which had been passed since the introduction of the 
Code, which would be incorporatecl in the proposecrBill. The Executive Governments 
in different parts of India had been sending in retums of the points raised in connection 
with the .Code by the several Courts and ofiicers who had had to work it, and the papers 
so collected had already reached an enormous bulk. The consideration of the proposed 
amendments was first entrusted to the late Mr. ~lewart Gordon, who was desired to examine 
them. That task was stopped by his lamented death, and the papers were then entrusted to 
him (Mr. SHAw Sn:WAilT), and, as a preliminary measure, Mr. Maine had requester! him, in 
conjunction with Mr. Hobhonse and Mr. Brandreth, to t"xamine the papers, and report what 
amendments of the Code appeared necessary. They had had several meetings, but press of 
business prevented their completing the task before the end of the last session of the Council. 
Mr. SHAW STEWART saw enough, however, to make it quite cleat· that amendments 
r~quired, and he had since received a commuuication from the Home 
mating that the time · had. come for an ameudment of the Code. The course 
he had followed with reg:wd to the Bill he now propo~ed to introduce was this. ".He 
gone througludl the papers that had been recorded, ancl had selected all poiuts of ""'".::'.
cicnt importa.nee 'te- tequii~ ameudnteiit/ ' ~ue had'cotisulted tfic c~cli:l't'cSL6f"tlii1nte 
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Council and.l1ad tried ta ascertain,t in veu:ard to each oflhose points,· the intentions 
ofthe (ram'ev1; l Hie ltad ·consulted- the rulings of tlie · GoV<erninent .o£ Iitdiaand _of ~he 
different; Laa:d GMrei:nments · on su.ch·.points, and where it was a point .for detcrmmatwn 

()ouvts·. of JaW,• lie>.llad carefL'Illy. <eonsidered the interpretations recorded by them. 
w~re. ~ls,o ~a~jou,s verpal .m:n~ndmen~s . required ·:lP , meet changes that ha? ~akeo 

'in~c: ti,1~ qo~e !was P!\Ss~?! ~~(l~e. had ~~G{eayo~Ir~;cH~ j~,clnd~ a_ll tl~ose . amendments 
a,JXIenqmg :Sijl. . If lel!-ve vr,as g1ven to mtrodnce. tlie Bill, he d1d. not pJ:opose to go 
"itJa~ once,L l_Je ~oul? b~.ve the Bill p;tibl~slie.d, ~nd.l.ehh ¢ s~~e~t.COJ~~)litteecarefully. 

ll.ll.ll"'""""" the suggeshons that would be ma~e by. .vanous ·authontJes m different parts .of 
country. ' lf~ thou,ght it mme~essary, to ''tn;mb!e ·.the Council \vit~l any detail of the ~~ 

y.arious.points in ~y~cll the Code ,yas ~roposed to ~e imiehcled. ~e was howe~er pr~pare"d, 
1hny Honouraple Member req~ued It; to mention the more . Important pomts that had 
been dealt witli: · 

The Motiow was put an g. agreed to. 

The Honourable Mr. BRANDRETH moved that His Excellency the Commander-in
Chief and the Honourable Sir. William Muir be' added to. the Select Committee on the Bill 
to make better prav·ision for the apointment of M ul)icipalCo.mmittees in towns in the North-
Western Provinces and for ot.hev purposes. · · · ' 

The' M~tion was ·pu,t and agreed .to . . 

The fallowing Select Committee was named :-

. On the 13ill Jo enable the Lieutenant Go.vernor ·of the. Panj.ab to invest any person 
with the powers of an Assistant Commissioner for· the triar of civil suits-The Honour
able Sir W. Muir, the Honourable Messrs. Shaw Stewart and Cockerell, and the Mover. 

·, ,• • I • 

The Council adjourned till the 31st January 1.868. 

CA:LOU'M'~ . ~ .. 
IJ'he 24tl' Janua</;y 1868. 5 

f. 

. . 
' ' ' 

(Signed)/ .1.;, ~~ITLEY. S'l''OKES, 

· .: . .As;t;, 'secy. to tlie · Govt. of India, . 
Horne Department ( Lgislati•;e) ~ 
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:PaEss, Bycalla. 


