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PART V. t
PROGEEDINGS OF THE GOUNGIL OF THE GOVERNOR GENERAL OF INDIA.

Abstract of the Proceedings of the Council of the Governor General of India
assembled for the purpose of making Laws and Regidations, under the pro-
visions of the. Act. of Parliament 24 § 25 Vie!" Cap. 67.

The Council met at Government fouse of Friday the 17th January 1868.

PRESENT:

Ilis Excellency the Viceroy and Governor General of India, presiding.
His Honour the Lieutenant Governor of Bengal.
His Excellency the Commander-in-Chief, ¢.c.s.1., k.c.B.
The Honourable G. NoprLe Tayror.
The Right Honourable W. N. Masszy.
The Honourable Major General Sir H. M. Duraxbp, C.B., K.C.S.I,
The Honourable Sir W. Mer, k.c.s.1.
The Honourable E. L. Branprerm.
The Honourable M. J. SnAw StEwART.
" The Honourable J. SkiNNER. ;
The Honourable StemarT GGLADSTONE.
The Honourable Kuwasa ¢ Asp-vr-Graani.
The Honourable F. R. CocKERELL.

PEPPER DUTY (COCHIN) BILL, -

The Right Honourable Mr. Massey presented the Report of the Select Committee or
Bill-toamend Act No. II1. of 1861 (to provide for the collection of Duty of Customs on Pepp
exportéd by sea from the British port of Cochin). § SRR

PROCELRINGS—53 : s
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PANJA’B TENANCY BILL.

The Honourable Mr. Branprera introduced the Bill to define and amend the law relating
~ to the tenancy of land in the Panjab, and moved that it be referred to a Seclect Committee
- with instructions to report in six weeks, It would not be necessary -for him to say much
~ about the reasons for introducing this Bill, by way of preface, before he proceeded to consider
the particulav contents of the Bill itself. Bengaland the North-Western Provinces had their
~Acts which provided for the fixing of rents and for the recognition of rights of occupancy
among tenants. A Bill on the same subject for the province of .Oudh had recently been
introduced into this Council. There had been as yet no legislative enactment for the pro-
vince of the Panjib. The object of this Bill, therefore, was to make provision regarding these/”
matters for the Panjab in accordance with the special requirements and peculiar circumstances
of that province. Whatever appeared applicable to the requirements of the Panjab had been
taken from the North-Western Provinces Acts and the Oudh Bill, but it would be perceived,
- notwithstanding, that there were very material differences in other matters between the pro-
- visions that had been made for these provinces and what was proposed for the Panjab.

" In rendering his account of this Bill he would not trouble the Council by entering into
every detail. He intended to speak only of those provisions of the Bill which appeared to
him more especially to require explanation, and particularly of those provisions which differed

~ most from what had been enacted for other provinces. He was afraid, however, that in
speaking of those provisions he should have to occupy the time of the Council considerably ;°
but he trusted the great importance of the subject to so large a part of the empire as the
Panjab, and the great interest it had recently excited in that province, would be deemed a
sufficient escuse for doing so. He passed over the first part, which was preliminary only, and
came to the second part, which treated of the occupancy of tenants.

This subject of the cccupancy rights of tenants was no doubt full of difliculty, but the
difficulty was almost eptirely of their own creation, from their Settlement Officers and Civil
Courts having previou's’y altogetherignored the rights of the landowners. The proceedings,
however, of the Settlement Commissioner, Mr. Prinsep, rendered it impossible to ignore
those rights anygpnger. The result of Mur. Prinsep’s inquiries with reference to some ten
thousand cases in"‘ne of the most important districtsin the Panjab, if correct, was that some
three-fourths of th¥e tenants who were formerly supposed to have rights of occupancy were

= properly mere tendts at wlll. Colonel Lake, the late inancial Commissioner, who visited
those districts and tested some of Mr. Priusep’s proceedings, by no means indorsed the whole
of Mr. Prinsep’s couclusions ; still it could not be possibly said that these conclusions were
equally without fonmMation in regard to all classes of tenants. It was the duty of Settlement
Officers in the Panjab, besides pacasuring the land and fixing the assessment, to call upon the
people, while their minds were Eﬁﬁﬁ and before disputes had actually arisen, to'state what the
village customs were upon all points lfkely ttg produce disputes among them. These customs
were then recorded in what, wis tetmed (PR Fib-iul-‘arz, or village administration paper,
and this document was always regarded by = “;}pourts as containing the most valuable evidence
with reference to all matters of which it trew.ed. By the help of this document disputes of
a more complicated nature than.disputes relating to the rights of occupancy of tenants had
frequently -been satisfactorily decided. For instance, many mattersconnected with inheritance
and with the disposition of landed property in villages were regulated, not by Hinda or Mu-
£ hammadan law, but by local customs of a radically different nature, which were recorded in
[ the administration paper; and in regard to all such customs the administration paper was
{ usually received as valid evidence. Unfortunately the same pains was not taken to ascertain
i the village customs in regard to the rights of occupancy of tenants. No doubt the land-
~ owners themselves were backward in urging their claims when the settlements were first made.
- They were probably for the most part not in immediate want of the land held by their tenants,
and they were not aware how valuable much of the land would become under the operation
f'a moderate assessment.  [is Excellency the President was aware, Mr. Braxprera found,
an early period, when he held the office of Chief Commissioner of the Panjib, that by the
om of the Panjib tenants could not acquire rights of occupaucy by mere lapse of
and Mr. Braxprera found that, in 1855 some instructions were issued by His
lency for the guidance of Settlement Officers, to the effect that they ought
})_e aware that it was the npature quite as much as the length of occupancy-
ntitled a cultivator to privileges. Unfortunately the instructions thus issued
His Excellency did not appear to have met with the attention they deserved. The
as what was called a Non-Regulation Province ; still it was generally understood—
r as practicable, the spirit at least of the Rules and Regulations in- force in the
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North-Western Provinces and Bengal should be followed. Now, according to those Rules,
it would appear that cultivators could not ordinarily be ejected so long as they paid
the rates fixed on their fields. In the ¢¢ Directions for Scttlement Officers in the North-
Western Provinces,” which was the only guide-book which their first Settlement Officersin the
Panjab possessed, it was expressly laid down that ¢ those -cultivators who have for a course of
years occupied the same field at the same or at equitable vates are held to possess the right
of continued occupancy, while those whose tenure is not similarly sanctioned are considered
tenants-at-will.” In accordance with the spirit of these instructions, the Panjab settlement
officers appeared to have recorded all tenants who had cultivated their lands continuously
for certain periods as possessing rights of occupancy, without at all regarding any other
circumstances or conditions connected with their occupancy. 'The Civil Courts also “had
subsequently for the most part, except with regard to a limited class of cases, acted on the
same principles.

With the view of ascertaining what power was formerly exercised by landowners in
the Panjab in regard to the ejectment of tenants, the Local Government recently addressed
some inquiries on the subject not only to its own officers, but to persons also who had
held office under the Sikh government, or who were otherwise likely to be well acquainted
with the extent to which the rights of landowners were recognised under that government.
Mr. Branpreru had there a printed abstract of the replies to some of these inquiries.

Wnfortunately this evidence lost much of its value from its not sufficiently appearing to

what parts of the country and to what classes of tenants it related, from what particular
instances it had been obtained, and from its not being given with sufficient details and panti-
culars to show that the subject of the inquiries had been fully understood. Thus, while from
many of the replies it would appear that tenants of long standing were never evicted, from
other replies again it might be gathered that tenants were evicted at the sole pleasure of the
landowners, without any regard whatever to length of occupancy or other circumstances.
From the whole of this evidence, however, as well as from other evidence which he had there:
also, and which was previously collec'ed under, the orders of the Financial Commissiouner, he
thought it might be inferred on the one hand that, in some parts of the country at all events,
if not over the greater part of the Panjab, the kdrddrs or officers of Governguent treated bath
landowners and tenants alike, allowed the so-called landowners no sharqc, all in the rent .
paid by the tenants, and did not permit them to interfere in any way wiSey p-with the *en-
ants. Thus the possession of such tenants appeared to have been what vas called  adverse
possession.  Again, there were tenants who. from having sunk wells or i;f'.prnvcd the land in
any other expensive manuer, and from having shared in profits and losges with the land-
owners, or from having gone forth to fight the battles of their village wify other villaoes, and
in other ways also, were cousidered to have rights of occupaney 2-gn the other 1',:11];1, Ha
thought it might be inferred from the sume evidence that fyfloher parts of the country there
were landowners of more pawer and influence, who cithér held Tleases direct from the Sikh
government, or, if the rent wag collected in Lind —siihropriated to themselves a considerable
portion of what was paid by the tenants, who, there was reason to believe, did what they
pleased with thelaud cultivated by their tenants so long as they provided for its cultivation,
or otherwise -satisfied the claim of the Government. Tenants who were thus liable to be
ejected were no doubt erroncously entered in the settlement records as having rights of oceu-
pancy on account of mere length of possession. e thought it might certainly be inferred
from the evidence he had there both that rights of occupancy under certain circumstances
were acquired independently of length of possession, while under other circumstances such
rights should not be held to have accrued by mere length of occupancy. y

_

They had to determine how this important question should now be dealt with, The
claims of the landowners had no doubt in many instances been in abeyance during ]
the whole period of the Sikh rule and up to the present time. Were these latent |
claims to be now revived, and, if so, to what extent? Some officers maintained that,
even though some errors might have been committed in the preparation of the settle- |
ment records, these records were yet a sort of guarantee by thelandowners of the riohts of the

tenants; that the dedisions of the Courts had been ever since almost invariably in accordance y
with the settlement records ; that the relationship between landowners and tenants Lad become
settled, and engagements had been entered into in accordauce with these records, and s

g : ; that
any attempt to disturb them, after they had been acted on during so long a course of years,
would be very impolitic, and detrimental to the best interests of the village communities. Other
officers, again, uppeared to think that if certain persons were admitted, even by the tenants

themselves who cultivated the land, to be the owners of the land, it should he presumed that =
they Tiad a complete title to the land until the contrary was proved, and that the burthen of
3 ,,..‘:_A-
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roof in this case should rest on the tenants who denied the completeness of the title. There
“appeared to be some degree of truth in bothi these views: the object of this part of the Bill was
. to mediate between these extreme opinions, or rather it was not so much an attempt to settle
anything definitelyyas to open a way for the claims of the landowners being dealt with by the
Settlement Officers or by the Civil Courts.  No. rights that were in akeyance during the Sikh
- rule would be recoguised by this Bill. Landowners, however, would be permitted to revive
claims to the land occupied by tenants which they had hitherto been prevented bringing, from
. the wrong notions that had been enteriained during British rule of the merits of their

-
E'T claims ;5 but subject to this condition, that those tenants who had hitherto been
- considered s tenants having vights of occupancy should he presumed to possess such rights
until the contrary was proved, and that the burthen of proof should rest on the landowners [
who denied that the tenants had rights of occupancy. It would be observed—he referred to
Section 4—that only on one condition had rights of occupancy heen absolutely
conferred on tenants—the condition of their having formerly possessed proprictary rights in the
lands occupied by them. He believed it would nowbere be denied thatsuch tenants had rights
of occupancy. This class of tenants, however, was by no means a numerous class. It would
no doubt be very uselul for the guidance of the Courts and of the people if other conditions
of occupancy could also be detailed ; if it could be positively laid down that under certain
circumstances tenants acquired a right of occupancy, or that under certain other circum-
. stances tenauts never could acquire rights of occupancy. Mr. Prinsep, he believed, considered
* that by village custom several classes of tenants had no fights of occupancy. Among M., -
Prinsep’s conclusions on this subject he found the following enumerated in a memorandiyy ©
which he had there by the late Financial Commissioner, Colonel Lake—1s¢, that no -e(nbled l
linlder in a common property had a right to occupy as hereditary cultivator any portru i
that commou holding ; 2ud, that no shareholder cultivating the land of another sharcholder
of the same estate could be considered an hereditary cultivator; 37d, that non-resident ten-
ants had no right to a privileged occupancy ; 4¢, that village servants had no right to occupy
as hereditary cultivators, [t was to this first class of tenants, namely, those tenauts who
cultivated lands in which they had also joint proprietary rights with others who did not cul-
tivate, that he (Mnr. Branorern) allnded when he said that the decisions of the Courts in
~ regard to one ¢ o of cases had mnot been in accordance with the settlement records. It
- became evident in“gst cases of dispute about the division of the common land of a village
__thappnonerils _?l“\?«?i.- =sharers had by the custom of the village any right to the hereditary
ment took ‘" Wwhand ; the Courts therefore could not do otherwise than decide such disputes
non-proprietary, amlage custom : but one of the Native members of the Lahore Committee,
first instance, whenywhen he moved for leave to introduce this Bill, pointed out that there
- was made between Iaa_even to this general custom ; as, for instance, when a man who had
had existed before : I’U?mlwlx'(ls acquired a proprietary sharein the land cultivated
 claim, in the early periods of76ur ru¢))is gentleman did not consider that the tenswe o>GULS.
© The British Government only profess¢X_mioht be other excepp“’“v' i I:m}l as land revenue,
L and therefore afterwards it came to be coimmereng—wre—=+=Ad 1o doubt justly considered,
that these cultivators, who admitted themselves to be only tenants, who entered info no engage-
ment with the Government for the payment of the land revenue, who had no concern with
the management of the village, and wlo had no transferable property in the land cultivated
by them, ought not o be allowed to appropriate the whole of the remaining portion of the
net produce, but that some share in this portion should be given to the z]f:knowledgcd land-
i‘ﬁ-,'o‘wilers. The maximum proportion of the net produce claimable from this class of tenants,
hﬁl‘ however, had been fixed at ten per cent. less than the maximum claimable from other tenants,
- who had been in the habit of always paying rent at a higher rate than that of the land revenue.
- All other distinctions which it might be necessary to. draw had been left to the discretion
of the Courts in cases of dispute; nor was it, he thought, a discretion which they would
find any difliculty in ex.ercising'. ‘A('tcr a good deal of experience in such matters, he would
¢ say that the main points of disagreement hetween the landowner and tenant were
v at the tenant objected to being turned out of his holding, and that the landowner, if he
d been in the habit of taking his rent in kind, objected to haviug that rent converted into
oney rent; but it was a matter of comparative ndifference to the tenant whether he had
y a little more or a little less rent, especially if it was a money rent. Some hundreds
nt elaims, lie understood, had been settled with the utmost ecase,and to the mutual
tisfaction of the parties, by the Settlemont Officers employed under Mr. Prinsep’s orders.
had been provided further on, in Section 13, that no commutation of rent in kind into rent
money should in furture take place without the consent of the landowner. Such com-
ations had ceased to he made, he believed, for some years;-but they had taken place toa -

asiderable extent during the carly part of our administration of the Panjz’zb./'l‘-hese
o /
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~be urget to flood the Courts with suits by over-zealous Settlement Officers.  What Colonel
Lake said in the memorandum to which he had- already referred was worthy of notice
as a. caution against too much zeal in dealing with this tenant-right question, namely, 3
that he had observed throughout, after wvisiting the districts over which M. %
Prinsep’s operations had extended, that Earopean officers appeared to be more
interested in the question than the people themselves. Tt might be said, perhaps, that this
Bill left the question of occupancy rights in a state of apparent uncertainty. Ile did not see =
how it could 'he otherwise, unless; as in Act X. of 1853, a tenant were allowed to claim a right
of occupancy aflter cultivating his land for a certain period ; but the whole object of this part
of the Bill was to prevent any title being acquired in that way. ‘The tenants ought to kaosw
of themselves perfectly well whether or not they were really entitled to rights of occupauey;
or two or three suits here and there would settle the matter; or the gencral inquiries that had
recently been made by their present Settlement Officers ought to make it sufliciently clear in
most cases what classes of tenants had, and what classes of tenants had not, rights of occu-
pancy in those districts that were under settlement. There was nothing in this Bill to prevent
the Government, if it should think it worth while, making such inquiries in every district.
[t might be observed also that this Bill left the rights of occupancy no more uncertain
than inheritance rights, life-interests, many other important rights in villages, with reference to
which custom varied greatly, were left uncertain as regarded the passing of any Act for the
purpose of settling them. [t was assumed in thie Panjab Civil Code that the village adminis-
fration paper would contain suflicient information for the guidance of the Courts in regard to
| matters relative to village custom which it was not expedient to provide for by positive
:;':St:‘l';aent This Bill took away nothing from the tenant that he originally had, and gave

caln t-hing that he originally had not: all it did was to prevent these seventeen years that
ars 5 5

~—fw-ctrpsed since the annexation ot the Panjab, durine which the tenant’s occupancy had not
X 4 ) )

been questioned, and the long course of the decisions of the Courts, from conclusively
telling against, or being used as precedents against, the claims of the landowner,
it he ‘had really a good claim. M. Prinsep had another plan for settling all
questions regarding rights of occupancy—ov rather, as it secmed to him, it was
a plan for taking away all rights of occupancy;- it was consequently a plan
that he could not approve of. Mr. Prinsep did=vot let thd maiter alonggintil a disagree-
ment arose between the parties which cither party wished to have settled g#ut he compelled
a dispute between them, by insisting on a reply on the spot to his inc8fies remading each
individual tenant as to whether the landowner could tura out the tenwnt o that ticre ousln
owner usually replied that he could turn him out, and the tenant that he ¢isof the Committen
in accordance with Mr. Prinsep’s account of the procedure, quoted byuntuined, he remem-
question at issue was decided by a village panchiyat, regarding which “¥heir ideas of right,

select the members at random from the crowd at the time (not heforéroom for bhoth land-

j‘_;?)v-li;‘gyllixjillg into the status of the tenants.”  Thien, he tedietFDhelonged should have to

thoueht, that é-d.(;}h-.l-;,-:lf]{;'.‘h if these awards of the panchjiossession.  That was a resilt, thev
uccu;un’cy et oug oul:)(ilvtu zs tbt'j)l' suit_they slipuld Lgithe tenants might have some rieht of
ey, gt not to htviticsicrel with, uuless upon such : e it
that of the land cultivated I se “heing sueidnt T i I
y the landowners themselves not being sufficient for their
-yet when such a necessity was show ' J Sufcinly coia
3 _ @ y Was showit the tenauts would he more than sulfici
S esuch ¢ . the ¢ : n sulficiently compen-
sated for Laving to give ap their land if its market value were paid to them. ; e
The next scction, 27, recarding
. 5 ; o is]
mtended more especially for the he
no rent other than the Government
be much greater than that of
an that of the se-called- landowner, v isti '
L e o Wh'lte\'(l,?‘ ]ljlb (,;l“(.(l landow ;m, yet by existing custom he was go
“aly LS 3 o (SQ \ " L) 4] e o Y y 3 -
S o thah what _]a lecessity might be, he liad no right to transfer it to |
e ’rin-ht i (I)(,cupﬁ‘]c : was tlo tlBl ]uls ficld himself, and if he attempted to do anything PE.
S Tig “Cupancy ceased. By this secti )¢ certain ci &5
Was no immediate prospect of}he land gnlisli;:«w'a::t;ﬁg’l:milu o) lsm cusat wouldNasicarl
£y A : and-iapsing to the landowner, the tenant would | *
to alienate on payment of ten per cent. of the value to the landowner., : 2 aliowgé']v

The effect of the two i " whi B
_ sections. of which he h 'n speaki i i -
slight degree to diminish the evil of the cxccs(;i\'lclgllllicslti\:;Sicor:lspfc ‘lll\mlg l"'”%'hlt b(f l"l el
taken place in mauy villages, and whi ontinually increasiniz: under et e
: ] aes, 'hich was continually increasing under | b f
of the British Government.  Subdivisi A et tho s oo
of tis . stons could not take place to the same ex ¢
. HEG) et Eh lie same extent un 5
Sikh administration, for the simple reason that so much smaller a share of the produdc(;r ;

left to the cultivators the ey enj i |
s than they enjoyed under our lighter assesiments ; hut it was evident

the people might become quite as poor Ly too minute subdivision under light assessmen
so minutely subdivided. Some

as they would under heavy assessment if tiie land were not
in their Reports, had recently remarked on the pressure of

 the right of tenants to alicnate, contained a provision
uelit of the tenant. Tlhe tenant might have hitherto paid
revenue, his interest in the land cultivated by him might

theirSettlement Officers,
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“thought this twelve years' limitation rule ought to be repealed altogether ; hut such a répeal
onulit to be made the subject of separate legislation, as the rule applied to many other matters
* besides tenants’ rights of occupancy. Under the circumstances he had stated, however, he
~ could not coaceive anything more unfair towards the tenants than Mr. Prinsep’s plan would
if hie understood it aright.  When tenants who were registered at a former settlement as
ing rights of occupancy were now summarily declared not<o have such rights—if they had
1o dirvect quarrels with their landowner, and no present expectation of being turned out of
~ their land, as was doubtless the case with the great majority of them-—they might be quite
-~ sure that they never would, nor could it be reasunably expected that they should go into the
- Civil Courts within a year, at.the present very high cost of suits, in the hope of having the
ettlement awards against them set aside, especially when in most cases Mr. Prinsep had taken

= to give them leases for periods generally extending much beyond the period of one year or even
- three years, within whichever period it might be proposed that the tenants must bring regular
- suits if they wished the'settlement awards to be st aside.  Mr. Prinsep was doubtless entitled
1o credit for insisting on the recognition of all rights claimed by the landowners which had
hitherto, from mistaken notions, not been recognised, but in that plan he seemed to Mr.
BraypremH to go into the other extreme of being unjust to the tenauts, '

The third part of the Bill velated to rent. It would be seen, with regard to the er-
hancement of rent, that, by Section 8 of the Bill, the rent wes not to be enhanced beyond
certain limits there laid down. These limits were no doubt somewhat arbitrary ; but- unless
- some limits were fixed the rights of occupancy that had been provided for in the former-part
- of the Bill might have no meaning. The rent might be enhanced to within twenty-five per
cent. of the rackrent of the land, if the tenant had paid no rent hitherto to the landowner,
or paid none previously to the regular settlement ; it might be enhanced to within fifteen per
cent. of the rackrent il the landowner previously enjoyed any share of the rent. It might
be asked why, if the so-called landowners got no share formerly in the rent of the land culti-.
~ vated by the so-g&led tenants, the landowners were now leld to be entitled to a share in
~ the rent ; and hétgiuld give this explanation of the matter. In those parts of the country
_ Where thede=m— s got no share in the rent the reason of this was that the Sikh govern-
Wi [ HG_HW‘\SJ“’ e net produce of the land from every cultivator, whether proprietary or
- to require explanady] (hus left nothing which the landowner could take; and that, in the
~ criticism; but he hafil,e counfry hecame subject” to the British eovermmeut, no distinction
. Occasion, even if he lndowner and tenant as regarded the matter of assessment where none
 least had much bcttelf‘-.gégt‘&],(, landowners themselves, so far as he was aware, make any

S

- ledge, but he did not in the least bim{ 1o take Lialf the net prodyeass s-es—teaST=LLC W .
quite apen to advice on the subject, anv----dnd__and he by any goud suggestions for the
improvement of the Bill with which he might be favoured. I hq Sett.lcment Cqm_nussmncr,
Mz. Prinsep, had promised some more papers; Mr. Roberts, the Financial Commissioner, was
writing a Report; above all, the Lieutenant Governor, Sir Donald McLeod, had not yet ex -
ressed his views upon the Bill. No one knew more about the Panjab than its present Licu-
tenaut Governor, and he would doubtless direct attention to those matters in respect of which
» Bill might require amendment. If Mr. Branpreru had waited until the Lieutenant
vernor had seen his proposals he might have produced a better Bill in the first instance ;.
ut then he would not have been able to publish it in sufficient time before the conclusion of
this session for its being well’ considered by the many experienced officers in the Panjab, from
somie of whom le hoped to reccive valuable suggestions. He would not think ~of asking the
uncil to pass the Bill until e learned the views of the Lieutenant Governor with regard

be Bill had been published for a sufficient time to allow all those who were interested in the

Il to be referred to a Select Committee.

5 Hovour taE LivErenant Govennor said that, in the absence of all the paperson the
sject of this Bill—hoth those containing the correspondence which had already taken place in
Panjab, and those which were expected to be received—it was clear that the Council was
in a position to form any accurate opinion in regard to the Bill which it was now introduced,
e provisions of the Bill were, he thought, open to question; and therc was one,

ur understood the Bill to be founded practically on the admission that mistakes
; > e

away all motive for immediate action on the part of the tenants, by requiring the landowners -

, nor until he had seen the Reports promised by Mr. Roberts and Mr. Prinsep, nor until-

abject treated of to express their opinions. He trusted the Council would now allow this :

regarding which he would like to receive an explanation from the Honourable Mover, -

"

~
i

¢ .l'ne'd, as Mr. Pl‘ins'c-p pmp?SCd, ad throw on the tcnm]t.lvl'lc burthen of proving lhat_ t[n(lz/
same record was correct, would, it appeared to him, be very unfair to the tenant. He certaiply -

[N

to refer this Bill for thut pod¥ec="1¢, to rent under these circumstances from the termrse__ -

s
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o estionably were the cause of much ill feeling, and in many cases utterly destroyed that.

common interest and kindly relation which formerly subsisted between landowners and
tenants. This was another instance of the evil produced by too closely following what was
done in the North-Western Provinces, without sufficiently considering whether it would suit
the Panjab. The present Licutenant Governor of the Panjab he believed—than whom 1o
one probably kuew better what the general feeling of the country was in regard to suc]l
matters—entirely disapproved of any compulsory alteration in the mode of paying vent. This
payment in kind, or ddhiddna system as it was often called, from'the gross produce being
equally divided between the landowner and tenant, appeared to covespond both in name and

nature to the metayer system of Ltaly and some other European countries.  Whether the metayer-

of Italy could claim of right a conversion of his produce vent into a cash rent he was uot
aware, but he believed there was hardly any difference of opinion now in the Panjab that

such conversion should not beallowed merely on the application of the tenantagainst the wishies

of the landowner.

The few next sections in the Bill, included under Part IV., treated of ejectment, aban-
donment, relinquishment, and sub-leases, but he did not think he need detain the Council by
any remarks on these sections, as their purport was perhaps sufficiently obvious ywithout
cxplanation.

The fifth part of the Bill related to certain disabilities which might he removed by pay-

> ment of compensation.  There were, no doubt, some novelties in the way of legislation in

“his part of this Bill. The 26th section, giving the landowner the power to appropriate
» giving I}

the Tand of any tenant having a right of occupancy if the land in his own possession was not,

sufficient for the support both of himsell and his household, had been adopted at the sugges-
tion of the Lahore Committee. He had adopted their suggestion with some hesitation. It
might be asked why, if after all the facilities which had been given to the landowner by a
former pact of this Bill for disproving the right of occupancy claimed by the tenant, the land-
owner was unable to disprove it, and the tenant’s right of occupaucy was fully recogitised -~
why, under such circumstances, should the tenant be turned out of his holding 2 As regarded
the market price of the land, which it was proposed that the tenant shouldareccive, it might
be said that sales of land in most parts of the country were so very uncom

to be some such provision as that made in this section. The Native membes famine in Ovissa,
in particular were unanimously in favour of such a provision. ‘They manondition that the
hered, that it was quite opposed to the sense of the country, and to all &d to His Honoun
that when the land had become go subdivided that there was no 1911.(10,;'
owners and tenants to cultivate, the landowners to whom the lw-r,‘v*ﬁ 'g] i A
3 . ; e : et ¢ Y ; Z
o0 info-nerpetual exile, while the tenants remained I g AR R S (1 B
manner in- WIS G e v o and (houel-ourable Mover, Mr. Brandreth, he
¢ permitted ; and thougt= SpE 0
? ms-e—ts ntroduction in no way pledged him

wishes it to be distinctly underdsl, o . o o
to support the Bill. The principles of o Bill were usually considered to be accepted when
it was referred to a Committee ; but in thts instance his Honourable friend had brought the
Bill before the Council with an avowal that he awaited Reports from the Lieutenant Governor
of the Panjab, from Mr. Roberts, Mr. Prinsep, and other functionaries, whose opinions on the
Bill were more or less indispensable.  That was an incomplete and somewhat unusual way of
introducing a Bill of such importance ; especially as there were many details in it which were
open to much question and discussion. . Stz H. Duranp would avoid now entering upon a
" consideration of various points which demanded attention, because at the present stage, in
which Mr. Brandreth merely launched the Bill in a sort of tentative way, to court ventilation
of the subject and general criticism from the Panjib and elsewhere, it was desirable to await
fuller information, and he guarded himselfagainst being in any degree pledged to the various
principles involved in the Bill. Therefore, until they werein possession of what'the Fonour-
able Mover himself awaited the reception of, and until discussion ‘could be based on the de-
“liberate opinious of the functionaries to whom he had referred, Siv H. Duraxp held himself
entirely free from any implied pledge or concurrence with the principles or defails of the Bill
by a Simple assent to its introduction.

The Honourable Stk WirLram Muir was disappointed to learn, from what had fallen "'i"

from his Honourable friend the Mover of this Bill, that it had not yet received the sanction or
approval of the Panjih Government. He freely admitted that Mr. Brandreth himself was

Rill; but it seemed to him that it was the province of the Local Government to originate such
a meature. For the merits of the proposed law depended to a very great extent on point
PROCEEDINGS—39

2, aud the pecu- -

niary value of land was so little understood, thatthe market price would 4 negaaivalent for
what the land was worth to the tenant, The Committee, however, thouslild understand a

i
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every way qualified by experience and acquaintance with the subject to take charge ofuth'_e.“?“
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ssessment caused by there being so many mouths to feed, and from the land not being
“suflicient to sapport the cultivators in comfort. A landowner hal no power whatever
under existing law (o restrict the subdivision of an ancestral estate after his death among his
heirs-at-law, however numerous they might be. A few years ago the holders of jagirs or
large revenue-free estates agreed, he believed, very generally to a proposal of the Supreme
‘(Government that such estates should devolve upon the eldest son only. IHe had reason
for thinking that in some parts of the country the landowners would readily agree to any
reasonable proposal for preveniing future excessive subdivision in small revenue-paying estates.
He would like to see power given to the Lieutenant Governor to restrict further subdivision
in any village where the properties were already too small, and where he considered that such
restrictions would not be opposed to the feclings of the people. A provision to that eflect,
liowever, would be beyond the scope of the present Bill, in which he professed to deal with
‘the relations of landowners and tenants towards each other.

The 28th section of the Bill allowed the tenaut with a right of occupaney to plant and
l cut down trees, on agreeing to pay reasonable compensation to the landowner. A tenant
who puid in money was at liberty to sow what crops he pleased on his land ; but a_tree,
according to the Panjab Revenue Manual, which, he believed, correctly descrih‘crl the existing
custem in many parts of the country, he could not cut down unless he required it for domestic
use. IHe had consequently no inducement to plant trees, and, considering the scareity and
increasing price of wood in many parts of the country, it certaiuly seemed desirable that he
should be able to getrid of this disability on payment of compensation to the landowner.

|

The sixth part of the Bill treated of compensation for tenants” improvements.  The clear
“and comprehensive description of the word ** improvements” in Section 33 had been adopted
trom the Oudh Bill.  That Bill further, it appeared, allowed the tenant to make any improve-
ment he pleased without reference to the landlord. Such a provision, however, would he
oppused to the relation in this matter, in which the tenunt was considered to stand with refer-
ence to the landownely in the Panjib. It had therefore been provided in this Bill that the
tenant-at-will should nfot receive compensation for improvements, unless they had been made
with the permission fof the landowner; nor should the tenant having a right of oceupancy,
unless the imp@@akracnts had been made cither with the permission of the landowner, or
unless the tepant 3 i first given the landowner the option of making them.

“defined right; boticed all the provisions of the Bill which appeared to him more especially
to by Mr. Brandrétjon. He might have overlooked some matters which might provoke
this class would bel{l no doubt the Council would think that he had said quite enough for one
again, there were lthad not already taxed its patience too far, and that all minor details at
to draw any broad -pheealt with by the Select Committee, should he obtain permission
very much into those of theixsa He had prepared this Bill to the best of his present know-
but only the share of the revenue ¢l himself to defend every line of it _to tho-terticndiug, nis

. privileges and profits being in this ®d__would oladly a(lo_i)t,’n'iié‘as those of the proprietors.
i\‘uw this class had special claims on our consideratGin=""""

Such being the vague and undefined positionof theinterests and rights in the soil,our first
settlement ‘went far to fix and to create a title in the land. Its effect was to substitute for
a vague and uncertain position a definite and legal right. The action of the Administration
aud of the Courts of Law during the last fifteen or twenty years had been also to strengthen
the system of rights so recognised, and to create a just expectation of their permanence.

Such being the case, he fully approved the principle of this Bill, which took that settle-
ment as the basis of rights in the Panjab, but at the same time afforded fair opportunity of
remedying any patent injustice which might have been committed. He did not, as his
Honourable friend the Lieutenant Governor, read the Bill as based on the assumption that the
original settlement was founded on a great misconception, which it was the object of the Bill to

remedy.  On the contrary, he looked on the Bill as establishing and confirming all rights re-

- cognised by the settlement, but with the reserve of power to question the decisions of that settle- r
~ ment where shown to have been clearly opposed to any well-formed usage or right. The settles”
* ment might have beenright, or it might have been wrong, in its general principles and assump--

_ tions; that was not the question. The question was whether it did not,supervene upon a
vague and uncertain state of things, and whether, so coming and having been so long enforced
‘as the universal standard of landed titles, it did not supply a basis of right which should now

~ be supported, excepting)vhere in individual cases it might be shown to have done injustice.

~ With these genér,al remarks St WiLriam Muir would ‘now beg permission to make
* some observations on certain provisions-in the Bill, As Sir H. Durand had said, the details of
Tt i iy > /—"'
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“Had heen made and wrong done on the occasion of the original settlement in the Panjab, but
that.it was considered—looking to all the circumstances of the case, to the fact that tenants
had enjoyed rights which were so erroneously bestowed on them now fora long series of
years, and also, asstated by Mr. Brandreth, that, to a certain extent, landowners were
themselves remiss at that time in following up their claims—that it was on tlie:whole fair
that the onus of proof should now be put on landowners to show that tenants who were in
the enjoyment of rights ought not to continue to enjoy them. That was the principle on
which Hrs Hoyour understood the fifth section to be based. But after that there came the
6ith section, which appeared to him to be somewhat strange.  After saying that every tenant
whose name appeared on the records of a regular settlement sanctioned by the Iocal Govern-

_~ ment, as having a vight of occupancy in land which he had continuously occupied from the
date of entering his name in such settlement, should be presumed to have aright of occupancy
in the land so occupied, Section 6 went on to say that any: tenant who was nol recorded as
having a right of occupancy should, if there was reason for believing that he would have been
so recorded if he had preferred his claim at the settlement, have the same rights and. he
subject to the same liabilities as other tenants who were recorded in the same settlement as
having rights of occupancy. That struck His Hovour at first sight as a strange provision ;
because the Bill, as he understood it, starting with the admission that such rights were in
many instances wrongly given by the Settlement Ofhcers, provided in Section 6 that any
tenants who had not been recorded as having rights of occupancy, but who, if they had

n claimed such vights at the time of settlement, would have been so recorded under the “errone-

“us view which then prevailed, should now he considered to have been recorded as possessing

suchrights. s Hoxour could not understand the justice of a provision of that sort. It
would require careful consideration before the Bill was passed.

Section 12 appeared to have been taken from the Ouadh Bill, and provided that in an
ordinary suit for arrears of rent the Court might allow a diminution of rent under certain
circumstances, as, for instance, il the tenaut could show that the produce of the land had been
diminished by drought or hail or other calamity beyond the control of the tenant. The Court
might then make a decree for arrears, with such remissions as it might think equitable. = s
Howxour conld not help doubting whether a provision of that sort was suitegto an everyday
transaction between a landlord and his tenant. Such a provision would, hji#ought, lead to
much litigation, and it would also be very difficult for the “ourts to deciddfvhethexa tenant
had suffered from drought, hail, or any other  calamity. < Hovour co®* WS it
provision of that sort being switable to an extraordinary occadidii, such as th#i consonance with
when the Government had, t=a great extent, remitted the revenue on the | 3 not prepared to
landlords should themselves remit the rents of their tenants. = .But it,eem? definite rule could
doubtful whether a provision of that sorl was applicable to ordinar v e ;

A

The Honourable Major General Str I, M. Dunanp suidthsy, WANSE of la,r’ui _should not

© VIV Viivce fialy this Bill was  introduced by its TTop/Aie WOIE: Yoluntary did not bring
an unnecessary element inic Yo that s Abatn Plases lands having been given in exchange
formed in itself a primd facie présutismsiav the exchange was made in satisfaction of some
title or right, whether they were voluntarily accepted or not. i i if P

To the principle involved in Section 6, after what he (Sir WiLLtan Muir) had said on
the Bill 'generally, hie need' not add that he did not share in the objection: raised by the
Lieutenant Governor of Bengal. If a cultivator could prove that at the original settlement
he ought to have been recorded as having a right of occupancy; but for any reason was:not so .

\ recorded, it was fair in theory that he should now. be allowed to assert his position, subject to
i rebutment on the grounds indicated in Section 5. But he agreed with the Lieutenant
Governor that the section was not very clearly expressed. 1lis chief objection to the provision
was that it would be practically inoperative. It would be almost impossible nuw to go back
to the old state of things existing at the original settlement, and say what would have been
the decision then. If it could be done, of course it was right that the record should be so
_. amended. But practically he did not think that they could arrive at any satisfactory result
“ by the attempt, ;

He now came to the part of the Bill connected with enhancement of rent. The first
case, that relating to ordinary occupancy ryots, provided that the rent should not be raised
above eighty-five per cent. of the net produce. It did not say that in any cases the enhanc
ment should be less, and he concluded therefore that the rents of all such ryots could be raised

. to within fifteen per cent. of such full standard.” He did not object to this: it was f
~._standard itself of ¢ net produce” that he took exception. But much of his objection had be
anficipated by the Mover of the Bill having in his speech used the term ‘¢ rackrent

o~
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‘local usage and right, of local history and administration, which were familiar to thoseat
the head of " the province, but must be imperfectly known to this Council. Furtller,’ift/ap-
. peared to him to be an advantage that the responsibility of measuresof this kind should
as far as possible be thrown upon the Local Government. It was hardly possible for this
- Council to take the initiative in special enactments depending'so entirely on the peculiar
habits and circumstances of distant provinces. He therefore thought that this belonged to a
class of measures for which local legislation was specially suitable; or, if the Local Govern-
ment did not possess that power, then at the least that the Bill should be promoted by the
- Lieutenant Governor himself. He might notice another peculiarity on the present occasion which
rendered this the more necessary ; the subject of the Bill was one on which extreme opinions were
liableto be held on both sides, and in point of fact extreme opinions, asmight, have been ex-
pected, were muintained on both sides in the Panjib. Those ofhis friend Mr. Edward Prinsep, the
Settlement Commissioner, had been alluded to; and, while he had a very high estimation of that
officer’s zeal and ability, it mustbe admitted that his views on the present topic had an extreme
tinge. As already stated by Mr. Brandreth, Colonel Lake had found, on local inquiry, that far
greater interest and-intensity of feeling were displayed by the officers of Government on this
matter than by the people themselves. These, as clsewhere, were, indifterent on the subject,
and so long as:their present rights were notactually touched by ejectment or other immediate
ground of complaint were content. Now, as had been explained by_ Mr. Brum.lreth, on the
inquiries and measures of Mr. Prinsep, which had for their object a radical change in the former
settlement, the present position of the ryots had been secured by leases which would prevent
their being ousted for some time to come. There wasa danger, therefore, that officers
lolding one class of views should assume an absence of complaint really owing to in-
difference, to be a confirmation of the equity and justice of their principles. A danger of
this kind being incident to inquiries prosceuted by officers holding decided views on either
cluss of opinions on the present question seemed to him an additional reason why the Govern -
ment should have interposed its authority as moderator, and itself laid down the principle to
be followed, and propvsed such legislation as might be necessary.

The history of the rights in question was peculiar. - Before our occupation of the Panjab
the respective ygpitions of the proprietor ‘and the tenant were vague and unsettled. The
former seemed<@ppave possessed no such thing as an absolute right of property in our sense of
the term yabaywad liable to constant interference. - And so also with the ryot: he had no very
TiiprovemenXit in point of fact he was rarely interfered with, and the Committee referred
to the proprietor,’i‘%ph had given it as their opinion that if now declared to be tenants-at-will
responsibility on thd absolutely worse off than they were under the Sikh government. Then
true, and he shoulurge classes of cultivators between whom and the proprietors it was difficule
allowed to participatt=ractical distinction ; the position and rights of theone seerned to merge
impart to him an interefiA2 gther ; for the cultivator paid.no rent in our  sense of the word,
and in aiding in a vaviety of Wiys, sdemand of Government which fell upon his.held migiv=
not be reducible to a money estimarspect very much the spwgiiy important to the ryot;
whereas if he were held (o have no share St itierat™. we?lr in improvements not effected
by himself, it tended to make him obstructive, and throw “hindrances in- the ryot’s path,
which he could do in a thousand ways to the detriment of the occupant. '

The . 13th. section’ .related to ‘commutation of rents:in kind. Rents in kind
belonging to a backward 'state of society, - it was quite right to provide that they
slould not be reverted to - where .meney rents were already paid, without the
consent both of the Jandlord and the tenant. He was not so certain of the equity of the first i

“part of the section, which enacted that.rent in kind should not be commuted into rent in
- money without the cousent of the landlord.  Looking to the great advantages of money rents
nder ordinary circumstances, it might have been worthy of consideration whether ¢ommuta-
tion into money might not have been enforced at the instance of either party, had the fecling
against such a course not been so strong in the Panjib aswas vrepresented by Mr. Brandreth.
There were, moreover, particular localities where the crops were very uncertain, or where, as -~
injuiigle lands, they were exposed to ravages of wild beasts, or other causes of great”
ation ; and under these circumstances no doubt rents in kind were peculiarly suitable.
Care should be taken specially to exempt those from any pressure in the direction of commuta-
0 money; and this might perhaps be done by reserving a power of exception to the
cutive Government, N St N S A :
assing: on to the: chapter on ejectment, it was provided, under Section 17, that tenants-
hould receivea notice of the landlord’s intention to eject on or before the first of May ;
length of notice was stated. By Section 19 a ryot might be cjected any time between

»
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the Bill would be the subject for future inquiry; but at the same time he felt that the
observations made in this Council would go forth to those who would have to consider the
details; and he felt it therefore incumbent on him to state his opinion on certain points,
some 'Ofl which were, it was true, points of detail, but still detail founded on important
principle. ¥

The first point he would call attention to was Section 4, which provided for a right of
occupancy in favour of ex-proprietors who had lost their proprietary right otherwise than by
forfeiture to Government. He approved the general principle here laid down, but he was
not sure of the exact bearing of the words ‘¢ forfeiture to Government.” Would it cover
the case of purchase by Government for arrears of revenue? In other parts of the country the

> right of occupancy was not extinguished by sale for arrears of revenue; but it was extinguished
by the sale of the rights and interests of a proprietor in execution ofa decree. Now, the term
here used would permit of the maintenance of the occupancy right where possession was con-
tinued after private sale, or sale by the Courts. It was true that sale under decree was not a
process at present in vogue in the Panjib, but they must look to the time when the practice
there would be assimilated with that in other parts of the country. He did uot at all object
to the principle of maintaining the occupancy right after sale under decree ; for it might be
fairly held that what was sold was simply the proprietary right, and in point of fact the ex-
proprietor was generally allowed to continue as a cultivator. But there was something to be

_ said on both sides; and as the principle would be to some extent different from what was fol-

'~\\lowed elsewhere, it was a point which should receive careful consideration. i }

~in the first part of the 5th section, which recognised the right of occupaney where recorded
at the original settlement, after what he had submitted on the general principle of the Bill, he
need not say he fully concurred with the provisions for rebutment reserved to. the proprietor.
The second test of occupancy for twelve years antecedent to 1849, viz., up to 1837, or more
than thirty years ago, it would be almost beyond the power of any ryot, with the imperfect
records existing under Sikh rule, to prove, and he thought that this provision would be
practically nugatary.

The grounds of rebutment seemed to him on the whole fo be fallgnough; but the

adverse test in the third clause, namely, that ter 0, f the same class Jl been ordinarily

. . . o ), ’l], v 5 AN . )
ejected at will, might be difficult to reduce toa, 27 onsistent rule. § !%Jf?tzﬁ"i_e ‘501%%
cases of ejectment, the mere occasional exeicise ofx, ¢y péwer, if not I}CeS ; for miners
the sense of the people would hardly constitute an aaverse usage. He w1t therefore had no
suggesi anything more precise, but it was for consideration whether som:

not be framed. . ' iion on the part of the

. . . (3 ust. if 1F w.

In the *“ Explanation” it was provided that voluntary ‘exchs % unjust, if it were not
“riohts Yectkat’s title. 1t might be questioned whether "= #=20CIr notions as to their own
ghts3 otner = 222 F e 1. : ¢;on upon them. There was certain]

no harm in allowine 5 Gahe question. i The:factof # 5 S8 S s f Y
 harm i atlowinga tral. | " viaw ghosc - Up in the ngdt, if the proprietor did not
object or if he silently acquiescéd’; “amy provision of law whisiySihould permit of this taking
place would be unobjectional:le. ¢ 2

" Section 28 gave power to the ryot to cut down timber under certain circumstances.
SIR \Ylu,mn Murr was not sure that this was not an unjust infringement of the right of the
proprietor. If the custom of the Panjib was against the exercise of such a power he did not
think that any sufficient case had been made out for now conferring it. :

He came lastly to the sixth chapter, on compensation for improvements. Scction 99
recognized the tenant’s right to effect improyements if not prohibited by the proprietor ; and
this he thought sufficient. The following section proposed the novel condition, that auy.
occupancy ryot might call upon his lanlord to make an improvement, or permit him to mak{:
it, or othermsc'to go into Court for permission. This seemed to Str Wiriiam Mura uite
unuecessaty.  The provision in the previous section was quite enough. It was i"orq the
proprietor’s interest that improvements should be made ; at least it would be so if the principal
!1e had hefore advocated, namely, the right of the proprietor to share in the beneﬁlt)s of ‘:n
Improvement, were admitted ; and that would be'quite a sufficient motive for his not inter
fering with the ryot, if indeed it did not lead him actively to assist. %
. Insection 31 it was laid down that tenants if cjected should receive compensation ?r'
;mprovements effected by them withiu the last twenty years. This limitation uiptwcnty yea(l)'s

ppear:!?(()lcz ;(I))r;\c?rct:ixgg principle, A ryot might have sunk a costly well, expecting to -ahagf_g_ﬁ
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synonymous. - Now he (Sir Wiriraxr Murr) took the word “net prodace ™ to mea;l 14)th-.1t

* portion of the gross produce which remained after deducting therefrom the wages of 121‘ Oll;,
profit of capital, and vther such charges. But it appeared to him that, if this were a towed,
it would be going on an entirely wrong c‘stimu.te of the mnature of rent, for rent was a thing
which adjusted itself on a great variety of considerations between the owner aud the occupant.
The on’Iylsufe and just standard was therefore the rent actually paid by occupants at will for
similar lands in the neighbourhood, with any percentage of reduction that might be thought
right in recognition of the privileged nature of the tenure.

The second case provided that for those occupants who had hitherto paid no more than
their share of the revenue demand of Government the rent should not exceed seventy-five
per cent. of the net produce; and with the sume reservation, he approved the principle.
‘These might be looked on as having a sort of quasi-proprietary claim, and it seemed fair that
they should be allowed to continue in the enjoyment of a larger share of the profits than
ordinary occupancy vyofs; the arrangement being in fact that of the standard rackrent
the privileged occupant  should have twenty-five per cent. and the proprietor twenty-
five per cent., = the remainder ‘going to Government. But if this were enacted -care
should ‘be taken that the 'Dbenefit was not conferred -on those who bad no proper
title to it; and he was afraid that, as the provision now ran, it .mlght include
others. It was mot sufficient that before the institution of the suit the occupant
had not paid ata higher rate than the land revenue, for that might have been mercly as a
matter of favour, and not of right ovin pursuance of a- recognised usage. - He thought that
the ryots entitled. to the privilege should be more carelully defined, so as not to go beyond the
class of tenants fairly entitled to it. Referring now to Section 9, it ‘was proposed in t;ze third
clause to enact that no enhancement should take place within three years of a decree, unless,
amongst other reasons, on account'of improvements made at the sol_c cXpense of the land-
owner. lf the improvement were made at the sole cost of the cultivator, it was presumed
that tlie entire enhancement of value would be enjoyed by him ; and this was the principle
followed elsewhere. DBut Sir WrtLiasr Mom was inclined to think that they had hitherto
gone on a wrong principle in not recognising the right of the proprietor to share in the

.enhanced value of_his land, even if the improvements had not been effected at his cost. It
was the improv& '?Ze/namre of the land-which had rendered the work of improvement possible,
and the proprictd®*ad an interest in that.improveable element as well as the ryot.  Of course,

=t Twere effected solely at his cost, the entire enhancement of value should go

avith such deduction as might' seem” adequate for iucreased labour, risk, or

pects with those whicl “scultivator’s part.  But it did not follow that the converse was equally
Td be glad to see the point farther considered. If the proprietor were

~ what was held tohave b ! ¢ 8 : PojnEalul 1 ;
who bad cultivated for 2" some degree in the fruit of improvements, however effected, it would

provisions of the Bill which,

Jn permitting and even ‘stimulating ryots to make improvements,
T L H \ T

 equally open to objection. Withafir, hilch as allowing'the use of tillage materials,qhighi,
-~ hie should be inclined to ask was, whethert® but:yet .might Dbe et and the leading ad-
G « Al . . Tk rpct ywhe——" g o O
- ministrators of the Province, were satisfied that any stich measure was required ? Had it been
carefully ascertained and established heyond a doubt that legislation in this direction was really
wanted 7 FHad Native opinion been appealad to in a matter upon which the people, through
their representative men, were so eminently qualified to judge for themselves? And, again, he
; \'?'ould ask, was this Bill simply declaratory of well-known existing rights, or did it, in any of
 sections, create new rights which the people neither appreciated nor desired ; or, on the
thier hand, destroy old rights which were valued and cherished by auny section of thie com-
munity 7 He must repeat what he had urged in somewhat similar terms elsewhere on a
former occasion. He contended that the Government were right to legislate for the general
good of the people even in matters affecting private rights; but such legislation ought, in his
opinion, to be carcfully directed to clear up whatever was doubtful in the existing law or
definition of rights, to remedy needless restrictions upon real and substantial interests
Jin land, in view to their development for the public good, and to commute and settle for
everall dormant and mischievous claims.  But to create new kinds of tenures, and to confer new

L

fisfying themselves that action was really wanted, would he a measure of legislation

)oth unsound in theory and dangerous as a precedent.

~ His Bxcellency Te Comyanprr-1n-Crier said that, with the present amount of infor-
ation before the Council, it appeared to him extremely doubtful whether the measure should
e allowed to go into Committee. Sir Henry Durand had stated that he would not pledge

its, irrespective of the existing state of things, without consulting the wishes of the people .

»
7
S

A

=3



183

\\.‘ A first May and fifteenth June. Apparently; therefore, notice might be served on the ﬁrst'May, t"

- and ejectment be cairied out immediately after. Now it wasimportant thatan ample term

“should be provided, say of a couple of months, before the opening of the new agricultural
“season, to admit of the ryots making arrangements for a holding elsewhere.

Similarly, under section 23, the proprietor should have ample notice of the ryot’s inten-
tion to quit, in order that he might make timely arrangements for the cultivation of the
holding about to be abandoned: and he (Siz WirLtay Muir) was not sure that the fifteenth
of May was early enough for this purpose. He would also observe that the section pravided
for the tenant ¢ continuing liable for the rent of the land occupied by him.” Now it wasnot
for land occupied, but for land relinquished, that the tenant should be held liable unless he
gave timely notice to the landlord.

On the subject of sub-leases, he would remark that whatever was in accordance with the
custom of the country in this respect should be legalized. In section 25 it was laid down
that, notwithstanding the right of the cultivator to sub-let, if for three years he received no
portion of the produce, his richt was forfeited. Now, if this was in contormity with the

- usage, it was not to be objected to. But otherwise it might vccasion hardship and injustice,
where, for special reasons, the ryot might be forced for a time, as for example, by going on
military or civil duty or other such cause, to absent himself, and commit his fields to the care
of another for a longer period,

=~ He came now to the provision in the 26th section, that if a landlord should prove that the
B~ quantity of land in his possession was insuflicient for the support of his household, he could
\~oust a tenant on payment of the market value of so much land as he required. He presumed
that this meant that the proprietor’s own holding and the rents receivable from his ryots were
hoth insuflicient for his support, which would imply a state of destitution on the proprietor’s
part hardly compatible’with the idea of his having capital to buy up the ryot’s holding. As
to the provision itself, it was a very novel one, and its embodiment in the law could only
be justified on its being clearly the existing practice. The main issue, namely, the sufficiency
of a share in a village for the support of a family, was vague, and involved considerations
which it would be difficult either to prove or disprove. Moreover, it might work harshly.
Yor example it would:apply to the class of quasi-proprietors, now tode fixed as*occupant
ryots with special privileges. These, in common with all other ryots, Id be placed in a
very insecure position, and might be ousted under conditions difficult{@l anticipate. The
“ market value” was also an unsuitable term under present circum o VG Tmeaitlon il
a ryot’s tenure had not in most parts of tite country been saléable; a"qf‘leglslatxon.
market-value. | 0 on the subject

The next section (27), it was true, provided for the right. ol'alicng'
ryot. This was a new provision; but he did not think it “"f".‘.i.-‘f}f/occupancy ik fivor i
inconsistent with the state of feeling among the pgo‘pl;n,.ul_lsl,;'l'ifc(vl by him, had lost his
1:,1;‘])(1)2;@:3:;{]l;“‘(;\;u(\)}éigﬁ.)J('il:aic:y(;‘t}il:l l}otl{;l)l(,(.l slutcht a (,".f”vfs};““d' continuously, or of a t(_enaut
b Goera o By [siers ie Tt Lo Ehapes of a regular settlement sanctioned
) 1 previous to the PASSTg=or 1S Billinto law.

.Tl.x support of these provisions, reference had been mad
conditions 'o(’ Act X. of 1859, and the Oudh Rent Bill, w
regard to rights of ocx =rucy.

ek

e to the somewhat analogous
liich had not yet become law, in

- There was perhap_$io provision i Act referr i i
R | Hh .1. 010 provision in the Act referred to, the equitable charecter or expedi-
. )\ tich had been so much questioned, as the clause which denied the title of the

landlord to re-enter upon land which he had suffered to remain in the unconditional occupane

of the tenant beyond the arbitrarily prescribed period of twelve years. Moreover this I);-ovi}: '
sion of the Act was framed for application to that part of the Indian empire which ha(]l long
been under our rule, and in which a more clearly defined and long established usage gave
some sort of sanction to the principle which it involved ; whilst in the case of the Ou(g{h ﬁent
Bill, the creation or affirmation of the existence of riohts of occupancy on the part of the
-tenant was bz}sgd on the assent of the landlord ; and ai:thouwh he ventured to doub{ the equity

of the recoguition of the right of proprietors to fetter the interests of their posterit in] this
manner, in a country wiere the law which governed ordinary dealinos with !1mmov('3)-’1ble il'ob e
perty jealously guarded the vights of the natural heir, by the restrictions which it im( )o*e(‘l s
th.e power of the owner for the tine, in the exercise of his tights of ownership in thel (lbeuliou<
with such property ; yet in that case there was a semblance of authority for the ucti h'u‘f;'
had been taken, such as appeared to be wholly wanting in the present cas “whatit

ity ; e. On what cons
e a v . y o U Y i |
derations could it be reasonably declared that the mers fact of a quondam propristary interest |

in
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manent return for the investment of his capital. It appeared wrong in such a case tofix
limit of time. Chultivators should he compensated for all unexhausted Ymprovements for -
h they had not already received a full equivalent. It should be left to the Courts to de~
termine on the merits _of each case what was an unexhausted and uncompensated improvement
“without avbitrarily laying down a period. ;
 In the definition of improvements perhaps ¢ fencing” and ¢ enclosing” might with

3 o (=) .
advantage be added.

~ Sir Wirriam Murr apologized for having detained the Council so long.  But the Bill was

one that closely affected the largest and most important class of an extensive Province in their

dearest rights, and he felt bound, therefore, to give his opinion on the leading provisions ofa

. measure which would have so great an influence upon their well-being. -
N\

_ The Honourable Mr. Tavror said that His Honourable friends Sir H. Durand and Sir
William Muir had anticipated much that he had to say in regard to the unusual and imperfect
form in which this Bill had been introduced. As to the general principle of the Bill, so far as -

| itrecognised the existing status of occupancy-rights, he entirely concurred with Sir William
Muir, and he also agreed in many of his remarks on the several sections of the Bill. But it
seemed to Mr. Tayvror that his Honourable friend Mr. Brandreth had disarmed any close criticism
of dett_nls’at.tl}is stage of his Bill, by the proposal to publish it for a period sufficient to admit
of their receiving opinions, and a judgment on its merits, from the most éxperienced officers
of the Panjab before it went to Committce. When moving for leave to introduce the Bill,
his Hououru.ble friend stated that most of its provisions had either been approved or suggested
by a Commniittee appointed to consider the question of tenant-right in the Panjab; but beyond
this statement there was nothing before them to show that his opinions were shared by the
other authorities of the Province he represented, or that hé did not in fact stand alone in the
views he had expressed. He (Mr. Tayror) had heard indeed from several quarters duringa
recent visit to the Panjab, and His Excellency the Presidentand his colleaguesin the Executive
Council would remember, in support of the fact, the voluminous proceedings on the subject
whxcl_x were under discussion a year and a half ago, that there were very material differences
of opinion on this question of tenant-right among those who were most competent to judge ;
and he believed he was right when he said that those differences were by no means reconciled
in the Lahore po of.ltee towhich his Honourable friend hadalluded, and of which he was Pre-
sident. It might g coubt be admitted, primd facie, that what was good for the North-Western
~-Broyinges o~ o Qa¥h, might also be good for the Panjib; but Mr. Brandreth had himself told
Here then v J circumstances of the Panjib were ditferent, and to meet these differences,
in the administratlsy the present Bill provisions which wereat variance in some material res-
; Whlcll_ it proposed t' had bec;‘l made for the other Provinces. FHe had avoided, for instance,
- inequitable. It “"1\1*{11 the mistake of Act X. of 1859, giving rights of occupancy to tenants
prove the contrary, t"wau(ain arbitrarily fixed period : but there were other points and other“;:

§ha"‘fd.b}’ several of the lemlgh g circumstances of the Panjab were considered, might ub Y

. it wasincumbent on this Council 164, wover entering into these details, tha sse "‘,‘]""'l?lw.l TJLcl
~ ere it committed itself to the approvak=sui. panish, Governmeniin' sy i will which related

to the tenant’s rights of occupancy by relertiug v o == present shape to a Select {Com-
 mittee. For, so far as they had the mecans of coming to any conclusion in regard to the

" main condition of the declaration of a right of occupancy b{:mg vgsted in tl}e tenant, th_at_; status
zested solely upon the test of the arbitrarily fixed period laid down in the provisions of
Act X. of 1859, und derived no support fnl)m Hne {'csulitst of any careful atndf dt?talledtfxm_nu;;x-

i f the pre-existing relations between landlord and tenant in respect of the matter in the
1‘;3?.321, by “lv)hich the qﬁestiou of the equity of t.his_ test: could be satisfactorily.(}etermincd.
Entertaining these objections in regard to the principle of the fundamental provisions of the
Bill it seemed unnecessary for him to comment on its details. He would only remark that the
_provisions in section 26, by which, in certain circumstances, a .nght of re-entry was cpnched

o the landlord upon land occupied by his tenant, under comhtlo;.ns by w}nch an absolyte right
of occupancy adverse to this landlord was declared to be vested in him involved an apparent
inconsistency of principle which was of doubtful expediency 5 and that t’he matter of section

7 seemed also to be objectionable. If a tenure in wh‘lch the tenant’s permanent interest -
vas limited to a right of occupancy at an equitable rate of rent was, undel: the prevailing-*
local usage, either not transferable by sale or otherwise, or transferable only with the expressed
nt of thcf fl‘z).ndllord, then I&e (Mr. (i‘ocfxum‘mn) would observe that no valid reasons had
gned for the proposed reversal of such usage. -

the reasons which he had stated above if the Honourable Mover pressed his Motion to

i
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\\\ himself to any of the principles of the Bill, and considered the infroduction of it merely a

~teutative measure. Mr. Taylor had great doubts whether there should at present be an
lew&on at all ; and although Sir William Muir appeared to be in favour of legislating, still;
he seemed to be actuated by some of the considerations brought forward by Mr. Taylor, and
to think that the Council had not before them sufficient information, and that the Bill should
have been introduced with the authority of the Local Government. Without attempting to
give any opinion on the Bill, or the various principles it embodied, it seemed to His ExcErL-
LeNcy that they were not as yet in a position to take up the Bill, or consider it so that the
results of their deliberation would be of any use in guiding the Committee to which it was
proposed to be referred. As he understood the coustitution and practice of the Council; it
the Bill were so referred, the Committee would hold that the principle—or rather principles,
for there were many—of the Bill had received a general sanction from the Council; but if
they referred the Bill to a Select Committee with the intention of afterwards throwing it out,
or of altering it altogether in pri nciple, it seemed to His ExcerLency that such a course was
not suited to the dignity of the Council. He would therefore wish that the consideration
of the Bill should be deferred till they were favoured with the reports shich had been promised
by Mr. Brandreth, and then they would be hetter able to judge of the propriety of proceed-
ing with it according to form.

/\

The Honourable Mr. CockERELL said he shared fully the general impression set forth in «
the speeches of the Honourable Members who had addressed the Council, as to the insufliciency
= of the information upon which they were called upon to assent to the principle of a Bill which
~~_had for its object the introduction of most important changes in the relations of landlord and
™A wenant in the Panjab, and he concurred in the conclusion expressed by the last speaker
(His Exzellency the Commander-in-Chief) as to the doubtful expediency of assenting to a Bill,
the principles of which they were not in a position to aflirm, being referred to a Seleet

Committee. ' : :

The proposed measure would seem to have been brought before the Council with unue-
cessary precipitancy. It was well known that some of the most important provisions of the
Bill had for some time past been the subject of much discussion in the Panjab, yet nota single
paper had, up to the present time, been laid before the Council to show how far the conclusions
upon which the Bill was founded were in accord with the views of those offllas whose local
experience entitled their opinion on the very difficult question of the relativilfights of land-

lord and tenant to the greatest weight, nor in what way and to what e: ']Lr""""* xisbine

1E ?‘é‘ﬁymr >

: . 7, ) ; : “mus
relations between those classes in the Panjab called for the remedy of special’? 2
; % A0 &8 Y PECI ssettlements, which

The provisioris of this Bill which, in the absence of further iole h"_c"’d stated, the Courts
appeared to be most open to objection, were contained in Part IT. <Pt of porsons in the Panjah

e ; ’ ; ; . L and effaet of i
" They purported to create a presumption of the existence of Prrsiie)ee e i::iezl'fegtléd he

the-anant who, having been himselt the proprietor of the lond og=pr going further at present
They™ww.interest in, but retained his occuvatizy of, the [ 5 5 e he T;cople ot théll’anj’tl;

¢ SR O DR oo LorES AL 4% > 3
theu]lselns required any lugu,x_J:_CC}l. T ghdoni ) the Di¥~of this Council admitted of if, he
wou d be glad to see the question Beforethem postpoued until the reports of the Licutenant
Governor of the Panjib and the financial officers there were laid before them.

His Honour the Lizurenant Goveryonr would, with His Excellency the President’s
permission, say a few words before Mr. Brandreth made his reply. His ﬁo;o]sn[tlrxz?;(glflgti:
very much to be regretted that the correspondence on the subject of the Bill, which had alread

\\. “been carried on in the Panjiib, had not been printed and communicated to the Council wheﬁ
the Bill itself was circulated. His Hoxour could not help thinking that, if that had
been done, the Bill would have received the support of the Council, instead of as was
likely to happen, being altogether postponed. The two.main objects of the Bill were to
give landholders the opportunity of upsetting some of the rights of occupancy which were
almost unanimously admitted in the Panjab as having been established on too large a scale

~ At the time of the fivst settlement. That, His Hosoun thought, might be said to be ¢he
object of the Bill; and then the opportunity was taken of. defining the general rights of
landlords, and of tenants having a right of occupancy. There was not the slightest doubt
that some legislation on the subject was required. His Hoxour did not believe that an
one with a sense of justice, who read the reports that Mr. Prinsep had submitted, would (leny
that some legxslatxon was required to meet the cases mentioned in those reports, i‘IIs Hoxovi i
would therefore extremely regret that His Excellency the Commander-in-Chiefs proposed
motion should be carried. Every object would be gained if Mr. Brandreth would altgv' his
EV}I:J:;‘:: rrfmdt 1'efcrldthe llfli_l]}tolCOmmittee for two months instead of six weeks, and if the
ent would publish th s ich I e i anj
PROCEEDINGS_§7 sh the correspondegce which lately taken place in the Panjib, an
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on the part of the occupier, no matter how it ‘was originally acquired or how (save in the
tenancy interest? What security was there for the equitable declaration of the validity of a
title to occupancy—and he apprehended that this proposed rule was likely to goverm the
vast majority of cases—resting merely upon the record of a right of occupancy in a
regular settlement approved by Governmeut? Sir W. Muir considered, for the reasons
stated in his speech, if he rightly understood him, that such record did afford a
‘trustworthy ground for the affirmation of the tenaut’s right; but the Honourable Mover

~ of this Bill admitted that the former settlement records were in this respect of more

- than doubtful validity, and although he added that the revised settlements then progressing

were bringing to light and rectifying the errors of the past, he would remind the Council that,
the Bill as it now stood by implication excluded the records of settlements not completed and

-~ sanctioned by Government ere it became law.

As against the conclusions of the Honourable Member above referred to (Sir W. Muir) in
regard to the value of the settlement papers as the basis of rights of occupancy, he might
quote the statements of an officer to whom reference had been frequeritly made by the Honour-
able Mover of this Bill in_ his introductory speech, and whose assertions and opinons in a matter
of this kind, from his long practical experience of settlements in the Panjab (he alluded to Mr.
Prinsep) seemed to be entitled to the utmost consideration. With the permission of the
President he would read portions of a letier addressed by this gentleman to a late Honourable
Member of this Council upon the subject of this Bill. In regard to the provisions to which
his remarks had been particulary directed, Mr. Prinsep wrote, ¢ It comes ouat that there were
no such proceedings as established the existing status in the record. The village accountants,
when they drew up tlie records, filled in merely on the period of occupancy test . There was
no inquiry, no confronting, no declaration made by the settlement officer” * * % ¢ Ip.
Guzerat alone and north of the Chenab was there such a real inquiry” * * * <« In five other
districts there were no sach papers showing a formal inquiry. The entries were made merely
by the Patwaris” * * ¥, Asto the affirmation of these rights by decisions of the Courts, Mr.
Prinsep said, * What are these decisions? 300 or 400 contested suits at most in each lust
settlement. Look into them, and you will find the same ruling principle, that the Courts
looked to twelyggyears and twenty years, and nothing else, for no other reason gave the
privileged stat%ﬁ This is a fact, and it is totally contrary to all that agrees with our notions

~of egrz;_i}iy,}c\ojmno; Miense, and village customs.”’
§

< e ONGoT . o e . v
H ths the deliberate conviction of one of the most experienced officers engaged
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correct,
“ Committee, and signed by the different members, which his Hon‘ble friend could compare

* with the present Bill if he thought proper. .
* cluded that this Bill had been introduced without the Lieutenant Governor of the Paujih

- Bill were in accordance with his views.

i.’,‘;ilsll;&g?se;\ﬂlaf_ﬁ;\ip1]1 of the territory to which this Billapplied,‘ that the leading principle upon

B it the opikk 1ad bee a right of occupancy to be vested in the tenant was unsound and

- P™gen the moreover—and in the absence of the publication of any papers to
The Hon’ble M}t“ﬁ‘!i{ain # justified in accepting the statement—that this conviction WS

itself, about which sevefoithfig officers of the Panjab. Such being the case, he submitted, tat

: S Tk 2 3 TS i = 4
‘advert to the supposition of"™1iE I\ pause and await some further information on this.csiea:
‘were in opposition to the proposals oftol the principle of those proxisians afhedy at Lahore for

Srniictusse ) inile- tenant right which required

‘the purpose of considering the different*smnizic:
~ legislation,

He did not know where his Hon’ble friend obtained his information on this
subject, but what he stated when he moved for leave to introduce the Bill, that most of its
provisions had been either approved or suggested by the Lahore Committee, was substantially
He had there a copy of the suggestions for a Draft Bill made by the Lahore

His Hon’ble friend, Sir W. Muir, also had con-

having expressed any opinion on the subject. When Mg, Branorern stated that the

Lieutenant Governor had not yet expressed his views upon the Bill, all he meant to say was,
- that a copy of the Bill as then introduced had not been seen by the Lieutenant Governor ;
* but he was justified in stating that the Lieutenant Governor was strongly in favour of legisla-
. tion on these subjects, and he trusted it would be found that many of the provisions of this
He had there a letter from the Sceretary to the~

Government of the Panjib, dated 8th November 1867, to his address, in which he was
“informed, with reference to a Draft Bill which was before the Lieutenant Governor at Murree,

‘S}nany of the provisions of which resembled those of the present Bill, that His Honour generally

- approved of the provisions of that Draft Bill, but reserved to himself the right of expressing
his views on the subject more fully thereafter. The Bill.as it at present stood was introduced

&,,‘_cntirely on his own responsibility, though in accordance, he thought, with the justifiable

supposition that he was not introducing a Bill which would be disapproved of by the
Licutenant Governor; and he informed the Council that the only reason why he had not

»
p
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\ The Honourable Mg. Stevart GLapsTone had not intended to say anything on thesub-
“=ject of the Bill before the Council, because he must admit that it was a subject of which he was
%' ignorant. e thought, however, that it was a good rule not to disturb any arrangement
thatfrad worked well, unless dissatisfaction was clearly expressed regarding it by persons able
to speak with authority, or something was otherwise shown to necessitate legislation on the
point. e agreed with His Excellency the Commander-in-Chief that, at the present stage
of the measure, no such cause appeared to have been shown, and that the consideration of the

measure should therefore be postponed till the receipt of the' reports that had been
alluded to by the Honourable Member in' charge of the Bill.

e The Honourable Mr. Suaw Stewart said that when they considered the great interest
i that now attached to the question of tenant-rights and property in land in Ireland, in India, and
throughout many portions of Her Majesty’s dominions, it would have been surprising if a mea-
surelike the Bill before them could have been introduced into any assemblage of Englishmen”
entrusted with legislative functions without obtaining the attention and consideration evinced by
this debate. Though, like the Honourable gentleman who spoke last, he had come unprepared
to discuss the Bill on this occasion, yet several points had been stated in debate to which he
would like to refer in a few words. His Honourable friend, Sir. William Muir, appeared to
have understood the Bill to be founded on the principle of upholding the scttlements made in
the Panjab fifteen or twenty years ago. Now he must confess that he had formed a different
idea of the Bill, and one which agreed with that of His Honour the Licutenant Governor.
- He thought all they had heard from the IHonourable Mover showed that this Bill proceeded
> ___on the assum ption that the settlements were made on erroneous principles, aud was intended
to.offer to persons affected by those settlements an opportunity of upsetting them of which they
had hitherto been deprived. - Looking at the Bill in this light, he would observe that from. =
several years’ experience in the province of Sind, whose revenue institutions and
usages were not dissimliar to the Panjab, he was able to confirm much of what his
Honourable friend the Mover said as to the difficulty of dealing with this question.
In Sind they had many classes of tenants—some absolutely tenants-at-will, some with
occupancy-rights but liable to enhancement of their rent, some with occupaney-rights and
free from liability to enhancement, in fact nearly proprietors, and sorge with no defined
rights atall. He could also confirm his Honourable friend’s opinion 4 the necessity
of recording these rights at the time of settlement, and that no settlex@iit coulid be really
el ) v ¥ is a ; made. t 8¢ i -
eflicient or populal where this record was not made. But at the same tin gt el referem
he liad grave doubts as to the propricty of altering by force of law these, - ke it clear that the
- had been in force for many years, by which, as his Henourable frien:'2 el
: G . : L s dafini - ade without his con-
had been guided, and by which the interests of an indefinite number of p
s : . i ; v of occupancy by the
would be seriously affected. As he regarded this to be the scope and ef* J, .
oy i o 4o ) il ““net produce used in
_could not, in the absence of any expression of opinion on the pZREsIR#E different. moaning
' the landlord and tenants of the Panjib—approve of this jed had ad' ; ilelthis. i
> TN ad  had opinions read ¢ them which led him sad used when alluding to g
from the WOTe X@Cewecwa 00 L 01 if the forms—flonourable friend having any
in his opening speech. H&_ . ,_;,J" ially as he adopted the word from an
= et produce,” especially @

fm.e = AN 4 o a5 ’ble
about the meaning of the wo e . h-Western Provinces,” edited by his Hc_)n
adition of the ¢ Directions to officers in the North-Y duce rent paid by

' be Tyot Or pro

T 1 , wher . word was defined as meaning the TYO uc y

frien lumse_lt_, s o “'Uzd -“ e soil x Rent, in fact, as used by polltlcgl ec_onom1§ts,

L anhe 3101 t he (,ou’ld not use the word rent in this section

< . A a - 30 l ; . . {
meant the same thing as net pnoduccr, v could, ot o it Mok el s e
B as identical in meaning with net produu-,l, )lcu]ulsc, of the specl LIRS S i
: { heen attaches :

N a differ nd more restricted meaning hac 21 ¢ . Tt

i td "ﬁ 1el'leetl':ttio?1-lclzmse of the Bill. He trusted also that lnF.Hfth:ca:)elsti; T

X el or(rect in his use of the term rack-rent, when he sl)okc 0 1t_ as e rout pald

('luml: C~- adiacent to the land of the tenaut whose rent 1t was pllopﬂ)su3 0 Sl e

5 : z‘\(;lLtS(llJl; remarks made by his Honourable friend upon caus'e_ o incrcuse,d e

}Cg ;liid t(l)nt by thgg Bill no benefit was allowed to the l;mlduwne‘ta smr.mme Increps SN

= f{'ek‘lcd fr(;m improvements made by the tenant, he adrmt&ect ht (:L-:teter‘n,ive considem?ion s

Ui Hom’ble friend’s remarks, and that t.hcy.well- dcserve‘ £ u(i- ontiye S e

. 1}'lsl ¢ Committee to which he hoped this Bill might be referred; ')u ¢ secmed iy

S elc hat, if the option of making the improvements was first given to ) increased’ b

;Vh(()li(zltx:;lt"\vqil himself of it, it was not necessaLy %o g‘l{le lx;m anty 51:2‘1:1 u;u (:ﬁ ncreasod g

iy 1l impr ts effected by the tenant under

ai v from the improvements elie ! ; :

9btamed SOIL%Y eriod of twenty years which his Hon’ble _fufand objected to, as th% 2

e L, havine rights of occupancy was limited to a certain. proportio
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payable by tenants
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“only of the net produce, the remainder of which they were permitted to keep for
themselves in satisfaction of their rights of occupancy, it was evident that they must necessarily
erive great ‘benefits from any improvements they ~pliglu. have made, after the e.\'pir.a!‘,iqu of
‘twenty years from the date of the imp_rovements being made, though no ‘spccial_ provision to
 that effeet, giving them greater benefit than they would thus necessarily obtain, had been
" made in the Bill or considered requisite by him. Sir William Muir remarked regarding the
95th, 27th, and 28th sections of the Bill, that he would not object to them if they were in
~ accordance with the well-recognized custom of the country ; that was, however, just what
they were not; if they had been, there would probably have been no necessity for giving them
“a placein this Bill. The reason for the 25th sectiont was that, as a tenant could not alienate
- his land, it seemed reasonable to infer, as regarded a cultivator who had not the owner-
ship of the land, that he had alienated it, if he had derived no benefit from it for three years,
and that it should in that case lapse to the landowner. As regarded the other two sections,
the question for the Council to: consider was, whether the disabilities there referred to were
_of an injurious and unreasonable character ; if they were, then, whether they ought to be
remoyed on payment by the tenant of compensation to the landowner. His Honourable
friend had noticed some other points, but perhaps the consideration of them might suitably
be left to the Select Committee to which he trusted the Bill would now be referred.

The Honourable Mr. Tavior would also ask His Excellency’s permission to correct a
misappreliension of the tenor cf his previous remarks on the part of his Honourable friend Mr.
Brandreth. : He need scarcely assure the Honourable Member that nothing could be further
drom his wish than to give expressionto an opinion that his Honourable friend was not in every
respect qualified, by his long experience of the Province and by his ability, to deal satisfacto-
rily with the question of tenant-right, and to carry a measure through the Council which would
fully meet the requirements of the country. All that was desired was that, as considerable
difference of opinion was known to prevail, the Council should be in: possession of the views
of other authorities, especially those of the Lieutenant Governor, and of the members of the
recent Lahore Committee, whose opinions as to the necessity of legislation in the form of the

- Bill as introduced were not, he (Mr. Tayror) wasled to helieve, in complete accord with
those of his Honourable friend. '

His Excm@i\' THE PRESIDENT said, he hoped Honourable Members would consent
+to the Bill being r¢¢ yred toa Select Committee. A strong argument in favour of that course
R 1t tre=Briwas not referred to a Committee for ~consideration and report, much
valuable time which<had been occupied in the discussion of the Bill, and which could ill be
spared, would be lost! There could not be the shadow ofa doubt that not only the Licute-
nant Governor of theiPanjab, but Mr. Prinsep himself, was in favour of legislation on the
su'hj‘ect. So long as f,wo\_\j_c;_fwgo'(ic was about July or Al_xg'ust 1_866), Mr. Prinsep himself
(who, Hrs Excerrency nidin zay in passing, was an old friend of his, and whose ability and
capacity His Exceuiency higity-estimated) wrote to him(Tne Presipent) that he was. going
on at a great pace, inquiring into, scrullnizing;, im’(} even deciding;thuse questions of tenant-
sight, during the progress of the settlement Wit T empeered to make in various parts
_of.g the Panjab. He added that he was in almost a disagreeable position in consequence of
there being no distinct law on the subject. His Excrriency’s reply to Mr. Prinsep was that
he sliould consult the Lieutenant Governor of the Panjab and take his orders. Mr. Prinsep
did so, and wrote again to him (Tue Presiprnt)’and said that, with the consent and appro-
‘bation.of the Lieutenant Governor, he would like to come up to Simla and go into the subject.
Mr. Prinsep came accordingly. and s Excrrirncy then looked throughaall the papers which
My. Pringep had brought with him, and came to the conclusion, not only that there had been
errors committed to a certain extent in the seftlement of the Panjab; but also that
| they were bound in justice to allow a reconsideration of the subject. There were
‘certain  points, however, on which® His Exceriexcy differed with Mr. Prinsep.
‘His ExceiLency thought that perhaps Mr. Prinsep’ went too far in favour of
landholders, and did not sufficiently take into consideration the circumstances under
vhich, practically, tenants in the Panjab had under the Sik!l Rule, acquired rights and in-
sts antagonistic to those of the land-owners: nevertheless in many points His Bxcerrexcy
ed to what Mr. Prinsep desired. His ExceLrency then drew up a Note on the subject
whicli was circulated amongst the Members of the Government. Mr. Priusep returned to the
i Janjab with the understanding that the matter would be then sifted and considered, and a
reference made to the Government of India in view to legislation on the subject. *Since then
y two years had elapsed and further inquiries had been made. A’ Committee had been

%
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uted by the Lieutenant Governor to consider the matter, and the result was that Mr.
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“~Brandreth was authorized by the Licutenant Governor to take up the subject, and, with his
eutire consent, had come down to Calcutta and introduced the Bill. His ExceLLexcy
thought that,under those circumstances, Honourable Members should not hesitate to allow the
Bill to go into Committee, on the understanding, of course, that no final report was made on
certain points until the Lieutenant Governor’s detailed opinions on the Bill itself, and those of
any other gentlemen in the Panjib, official or non-official, who might like to make their
reports, should be before the Committee. But there were many points on which there would
be no difference of opinion ; and these—some of them of counsiderable importance—might in
the meantime be settled by the Committee. On such points the grounds of legislation
«®  would be clear, and only those poiats would be kept in reserve on which there might be reason-
able and fair doubts. As to the question of tenant-right, every body knew that, not only in
the East, but in the West, there was the strongest difference of opinion. Some authorities
were in favour of the landlord holding adversely to the tenant; to others the converse
appeared to be equally clear. But His' ExceLLeny thought that what was really wanted
was to have such a compromise as would secure the just and fair interests of both parties; that
was, that the landlord should not be overborne, that he should have what was reasonable and
fair, and that, on the other hand, the prescriptive advantages that tenants had in the Panjib
should be secured. That being done, a definite settlement would be arrived at and be enforced
by legal enactment. Nothing could be worse for the interests of the laundlord and the
tenant—for all interests—than to leave such things in a state of doubt or conflict, which
\.  invariably gave rise to the greatest antagonism amongst the “people. It was
.common to find on one side of the Panjab, and even in different parts of the
same. district, that the landlords were powerful, and that they oppressed their tenants;
and in other parts you found tenants powerful from various causes, and thatthey denied
the just rights of landlords. All this was very bad. In his (tae Presipent’s) mind, one of
the great arguments in favour of the British Government of India was the way in which they
had tried to put, not only the land-revenue of the country on a fair and stable footing—to
reduce the demands of Government to a fair proportion of the produce of the soil—but simul-
taneously, or nearly so, to define all rights and interests in the land. His ExcELLENCY was
one of those who had always thought that there was a real and true propgetary interest in the
soil, though he believed there were many persons, from different part{i¢the country, who
maintained that there was no such thing as a proprietary right in land. any parts of India
it was a received maxim that there was no such right. Fis ExceLieMy_aimittei=tbatd
many places where ‘the Mahréathas and Pindéris overran the country“the population was
destroyed, landlords and their descendants 'were swept away, and there proof of proprietor- :
ship in the land had to a great extent disappeared ; but even in those Darts there were desig-
nations of tenures which showed that there must at one time have been an hereditary pro-
prietorship in the soil. There was no doubt also in his (tne Presipgiq’ s) mind, that in many
respects the tenures of the Panjib and the North-We'rn_Pfovinces were identical, and
that where. there was a considerable difference it h4d arisen from the action of different
- Tulers during late years. In b~ Daniéh sBore arel and true proprietary right existed, the
value of that right had almost stunk to zero under the Sikh rule: in parts of the
country, many of the landed proprictors were almost in the same position as
their tenants; for the Government took almost as much- from the proprietor as the
rent of -his land, and where any rent was in reality retained by the landlord, it was in the
proportion of one or two per cent. of the rent, three per cent. heing considered a large
proportion for him to receive. Under such circumstances, the landlord had little on which
to found his right of proprietorship, and it was only his attachment to the soil that led him
to wait and hope for better times, and maintain his " assertion that the land belonged to him.
But another circumstance must be considered : that the value of the land being so small, the
landlord was only too glad to get cultivators to remain in his village, and in some cases the
landlord bore a larger proportion of taxation than the cultivator himself, and was satisfied if
=3 the cultivator recognised the right of the landlord theoretically, and gave him some trifle,
something at a marriage or festival. [ would not be reasonable, after such a state of things
had grown up, to turn round and say that, because the Government had reduced the land-tax
_and revived interests practically in abeyance, you should theefore ‘sweep away the tenants’
rights. His IixceLLENCY was convinced thata satisfactory compromise could be made, If
our officers only held fairly the balance between the two parties, he had no doubt they wo 1d
come to an agreement amongst themsclves. The settlement officer would only have to
as mediator, and things would almost adjust themselves; but without that action on the pz
' « of our officers, things would remain in their old state of conflict. His ExcerLency di
~Want to dilate on these matters: he could say a good deal more on the subject; but havin

expressed those opinions, he did hope that the Council would allow the Bill to go in
PROCEEDINGS—58 : hed
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Committee, with the understanding that under no circumstances should the Committee report
till they had all the information they required before them. While His Excrriency would
not desire to fix so long a period as two months—and he hoped all the information would be
available within six weeks—it could be clearly understood that, until then, no report would be
made. f

e

~ There were one or two points in the Bill on which it might be well for him to say a few
words. . On the question raised by His Honour the Lieutenant Governor, as to section 6, His
Exceriency thought His Honour's remarks were just. It struck him (THE PRESIDENT)
that the latter provisions of the section under notice were not well worded. What Hrs
ExceLLENcy presumed was intended was this, that inasmuch as you proposed by the fifth :
section to give the proprictor the right of asserting his claim, the converse was intended to be
provided by the following section, viz. that where the cultivator had not brought forward his
claim during the settlement, you would give him an opportunity of proving any right that

~ he possessed but had failed to assert at the time of the settlement. But as. the sections now
stood, it appearcd that, as you ‘told the tenant * under the old rules you would have bc:en
recorded as a tenant with a right of occupancy,” and then told the landlord ¢ I now give
you the right to show that the tenant should be turned out again,” there appeared to be an
inconsistency in that. This, however, could be set to rights by some verbal alteration.

To another point raised by His Honour the Lieutenant Governor, the Ionourable Mr.
Brandreth had already veplied, viz. the objection to give a reduction incertain cases-of
calamity. It struck him (Tue Presiprnt) that that provision—it was in section’ 12—was

¢ not ait unfair one, because, in the case of calamities of the kind contemplated by that section,
it had always been the custom in those Provinces -that were not permanently scttled to give
the landlord a remission of revenue. ' Now, if'landlords came to the Government and asked
for relief of this kind, they should deal in'like manner with their tenants. When the land-
owners of Orissa asked-the Government to suspend the collection of their revenue-instalment,
the Government agreed 1o do so, provided the landholders did the same with their tenants.
That, His ExceLLency thought, was the kind of case intended. What probably led His
Honour the Lieutepant Governor to allude:to the matter was that, in Bengal, the assessment
of revenue was vc;;?& joht, and reductions or suspensions of the Government ‘demand’ were
seldom allowed, bui'®y Provinces such as: that to whichthe Bill ‘would apply, the assessment

23S been Big 1ous « :
e With regard to section:13, on the point of commutation. - The section seemed to him
e ‘(Tm; PRESIDENT) on @he whole fair, butit might be .made _still more so by the option being
| left to the tenant on exactly equal terms; that was to say, that rent in money should not be
" turned into rent in kind,™or rent in kind turoed into rent in. money, without the consent of
. the tenant. As the section ‘ngd@q comm q‘cution of rent in kind into rent in money would
take place without the consent of the Inndowner; but no commutation of rent in money into
~ rent in kind could be made without the'copseut of both: the landowsier-and the tenant.” The
remarks which Sir William Muir had made on (his sic.yorZe5Hid to-be fair. In parts of the
country it was of advantage to proprietors to receive payment of rent in kind, but there were
* othér parts where it was to the advantage of the tenant to pay in kind. Where the people,
l landlords and tenants, were of the same -race, -they generally came to an understanding.
" Tliere were, however, some localities where there was a strong antagonism between laudlord
~ and tenant from some cause, and in those cases constant disagreements went on, and great injury
~ tothe common interest arose, from the circumstance of rents being paid in kind. It was
" almost impossible to adjust those differences, and it - was to  the common interest to have the
E ~ reut mede payable in money. :

 Fhere wasone point raised by Mr. Cockerell to which Mr. Brandreth had not adverted
n lis reply. It appeared to His Excrrrency that there was no provision'in the Bill wherehy
the right of occupancy was given by the lapse of a certain number of years; on the contrary,

ection 7 provided that no tenant-at-will should be deemed ‘to acquire a right of occupancy
)y more lapse of time. ' w3 6] it

~ His Excellency the Cosmanner-in-Cuier had listened to His Excellency the President’s®
eniarks with the greatest respect and delerence, but as several Honourable’ Members had
testified their wish to support his (tHE ComyaNper-1x-Curer’s) views with regard to fts
eing expedient to defer the  further. consideration of the Bill till the receipt of the expected
eports, it seemed necessary to take the sense of the Council. He had no wish to offer opposi-
on

tion to the measure at this étag_e as regarded its ultimate progress.  [1s ExcrrLency. would ﬂ,/
refore ask leave to move as an amendment—: iy : T

= . 3 s
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~~ That, in the present motion, for the words ¢ that it be referred to a Select Committee
with instructions to report in six weeks,” the following words be substituted—¢ that the
consideration of the Bill be postponed till further reports are received from the Panjab.

His ExceLiency did not desire to refer to the former debate, which would be irregular,
but he would take the opportunity of saying that, whilst the debate had been proceeding he
had had "an opportunity of referring to the opinions written by the members of the’Executive
Government about a year and a halt ago. ‘While abstaining from quoting the opinions of the
other members of the Government, His ExceLLEncy might say that, on the very voluminous
papers then referred to him, he had not formed an opinion favourable to legislation on the
matter. Seeing that His ExceLiexcy had not received any further information, and that no
further opportunity of considering the subject had been afforded to him, he was as yet bound
by the opinion he then expressed.. Wherefore His Excertexcy hoped that that would be
taken as an excuse for his wishing to be furtheér instructed by the reports of the Lieutenant
Governor of the Panjaband other authorities qualified to give an opinion on the subject, so
that His ExceiLency might, through: the debate that would take place on those reports, be
in a better position than he wasnow in, to reconsider the opinion he had formed on this subject.
Such a debate wounld certainly be of _great use to the Select Committee, which would then
have some guidance as to the real views of the Council. ' Hrs Excerrency would repeat that
he was confirmed in the position he had taken by the opinion of those Members who had
A3 sided with him, and that this motion was not intended as one of opposition to the measure.

-

The Honourable Mr. Suaw Stewart said that, with every deference to: His Excellency
the President’s views, he would suggest to his Honourable friend the Mover that, instead of
dividing the Council, he should adjourn his Motion to refer the Bill o a Select Committee.

The Honourable Mr. Braxpreru said, from what had fallen from Honourable Members,
y it seemed to be expected that there would be some farther reports. IHe wished, however, to
guard himself from any misunderstanding, and to point out that what the Licutenent Governor
of the Panjab had said was that he would defer making any.remarks op the subject until  the
Bill had been introduced. . : ]
His Excellency tnE PresipEnT said that the Lieutenant. Governor the Panjib had
2 written to him that he desired legislation on the subject, and asked how th ik was to be
published if it were not introduced into Council.

The Honourable Major General Sir H. M. Duraxp said, that His Exd ency the Cor 7
mander-in-Chief”’s amendment seemed to Him somewhat misapprehended. It raised uw
objection to Mr. Braudreth’s Motion * to introduce the Bill to define and amend the, layw
relating to the tenancy of land in the Panjab.”" Tt merely would supersede the latter clause,
which referred the Bill to a Select Committee, with instructions to repdft'in six weeks or two

* months, as altered by the President. The amendment offered Mpitficulty, therefore, to the
introduction and publication of the Bill ; it only affected,-terarily, the proposed immediate

reference of the Bill to a Selget Committee. A

His Excellency the ComyaNpEr-1¥-CHIEF signified his assent to this view of his amend-
meut, ) : LT
The Right Honourable Mr. Massey said, if Ilis Excellency - the Commander-in-Chief
would agree to withdraw his amendment, he would propose that the debate be adjourned for

a month. : <
His Excrriency the PresrpeNt thought theresult of such an adjournment. would be
to prevent legislation on tlie subject during the present session. ¥ J e AR

The Right Hon’ble Mr. Massey continued—With due deference to His Excellency the
President, he did not think that that would be the inevitable consequence of the postpone-
ment of the discussion. With the information they should reccive, the Jabours of the

= Jommittee would be greatly facilitated; and a satisfactory decision on the subject would be
materially promoted. On the other hand, if this Bill went into Committee now, without the
information that was desired, Mn. Massey did not see at what conclusion the Committee
could arrive. s ] :

Hrs Hoxoun the LisureNast Goverxor believed there were already voluminous papers:
which might be put before the Select Committee. If, however, the debate were postponed for
onemonth, the chances werestrong that there would beno legislation at all on the subject during

T\ the present session.  His own opinion was that legislation was urgently required, and that
“the expected reports could easily he laid before the Committee, if the. time for the considera- |
tion-of the Bill were extended to two months.. L i gtV

~
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~ of the Panjab, and there was no legal authority for such inquiries and for the decision of the
points that were constantly arising.

His Excellency THE ComMmANDER-IN-CHIEF'S amendment was then put.

The Honourable Stk WiLrLiAx Murr wished to state the reasons which should induce him
tovote against thisMotion. From the explanationfurnished by his Honourablefriend the Mover

~ of the Bill, he was now satisfied that the measure had in a general way the approval and
.~ concurrence of Sir Donald McLeod. 'And that, taken in connection with the full and elaborate

discussion which had been referred to by  his Honourable friend the Lieutenant Governor of ‘

~ Bengal, and which he (Sxr WiLuiam Muir) had had the opportunity of carefully perusing on
a former accasion, persuaded him that there did exist ground: for referring the Bill toa Select
Committee. Ample opportunity would still be given to-opinions from the Government and
others in the Panjab, on the Bill being published. He deprecated the delay which would ensue if
an opposite course were followed, as settlement operations were being pushed forward in the
Panjéb, and therefore the question pressed for early solution, and it was of the deepest impor-
tance that the uncertainty at present prevailing should.be set at rest.

The Council then divided—

_ Avss, ' NOES.
His Excellency the Commander-in-Chief. =~ = The President. L
- Honourable Mr. Taylor. 15 His Honour the Lieutenant Governor.
Right Honourable Mr. Massey. Honourable Sir W, Muir.
Honourable Major General Sir H. Durand. Mr. Brandreth.

Mr. Shaw Stewart.
Mr. Skinner.,

5, Mr. Steuart Gladstone.
,, Khwaz.:]'a‘Abd-ul-ghuni.

2
3

»  Mr. Cockerell.
So the alrxmnent was carried.
-9
B e COTTON FRAUDS’ BILL.

" The Honourable Mr. Shaw Stewart presen.ted the Report of the Selectﬁ%xittee on the
Bl for the suppression of Frauds in the Cotton Trade, and moved that the “Regiort and the
* Bill as amended in Committee be published in the Gazette of India. e

‘The Motion was put 98 agreed to.
LTy

CRIMINAZ RRQCEDURE BIL

oy
R . il

- The Honourable Mr. Suaw Stewarr asked leave to postpone the motion which stood next
n the List of Business, for leave to introduce a Bill to amend and consolidate the Law of
Procedure in the Courts of Criminal Judicature not established by Royal Charter,

~ Leave was granted.

to the Select Committee on the Bill to consolidate and amend the law relating: to Principal
Sadn ‘Aming, Sadr Amins, and Munsifs, and for other purposes 5 4

- The Motion was put and agreed to.
~ The Council adjourned till the 24th January 1868.

(Signed) ~ WHITLEY STOKES,

ALCUTLTA, } Asst. Secy. to the Govt. of India,
January 1868. 2 Home Department (Legislative).

% -

" His Excellency T PrEsIDENT said that inquiries were then'going on in half the districts

The Right Honourable Mr. Massey moved that the Houourable Mr. Cocké;‘ell be added -

&



