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B Separate paging is given to this Part, in order that it may be filed as « separate compilation.

-PJ.%.RT -VQ
PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BORMBAY.

The following Extract from the Proceedings of the Governor of Bombay,
in the Legislative Department, is published for general information:—

Abstract of the Proceedings of the Council of the Governor of Bombay, assembled
for the purpose of making Laws and Regulations, under the provisions of
« Tgg InpraN Councirs Act, 1861.”

The Council met at Bombay on Thursday, the 23rd March 1876, at noon.
PRESENT. :

His Excellency the Honourable Stz Priuze Epyoxp Wobpenouse, K.C.B., Governor
of Bombay, Presiding.

His Excellency the ‘Honourable Sir CuasLes StaveLey, K.C.B.

The Honourable A. RoGERS.

The Honourable J. Gines.
The Honourable the ACTING ADVOCATE GGENERAL.

The Honourable Mayor-Gexeran M. K. KENNEDY.

The Honourable E. W. RAVENSCROFT, C.S.IL.

The Honourable Rao SarED VisuvANATH NaRAYAN MANDLIK.
The Honourable NACODA Maronep ALl Rocay.

The Honourable KHAN Bauapur Papaayr PestoNi,

ble DoNALD GRAHAM.
"%%: %gzgﬁ:ble Ruo Banapue BECHERDAS AMBAIDAS., C.S.I.

The Honourable the Acting Advocate General took the
Affirmation of office, &¢- t“kf‘“ usual affirmation of office and declaration of allegiance to
by the Acting Advocate General, Her Majesty.
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The following papers were presented to the COUNCITJ — B i
Tetter from the Secretary to the Government of India, dated 1st Marck 1876, 11e1=}11 nilfrileg:i
with the assent of His Excellency the Viceroy and Governor GeﬁeIra' fsllgg7
thereon, the authentic copy of the Bill to amend (Bombay) Act VIIL. o 2

Reports from certain officers regarding the probable effect of the proposed alteration
in the Bombay Ferries Act of 1868 on the coasting trade. L
Letter from the Bombay Chamber of Commerce regarding the proposed alterationsin
the Bombay Ferries Act of 1868. : Sl
i N1 :—The first business before us is the resumption oz con-
e P#Esm;}ji’ferati%‘n in detail of Bill No. 2 of 1875,—* a Bill to amend.
Tho Bombay City Land Revenue g0 Jov relating to the Land Revenue administration of the
S City of Bomba?r.” When this Bill was last before the Coun-
cil, T believe the resolution of the Council was that the Bill should be printed as amended and
brought up on some future day for further considerationin detail. Unless further amend-
ment is necessary, it may now be put down for the third reading. I am not aware that any
suggestions regarding further amendments have been received.

The Honourable the AcriNa Apvocate Geserar:—Perhaps I might offer a sugges-
tion in reference to the 34th section of the Bill. I think there might be some slight
verbal alteration made. At present the section runs thus :—* Whenever any dispute or
question shall arise with respect to the making or completion of any transfer of title to
any land, house, or other immoveable property, subject to the payment of land revenue to
Government, the Collector shall summon all the parties interested in such transfer,” &c. ;
and I apprehend the proceedings before the Collector take place only for the purpose of
having properly entered in the Collector’s books the name of the party who may be liable
to pay land revenue to Government. For that purpose, it seems to me that the words
“ or completion of any transfer of title ” might be more than sufficient, and might possibly
give ground hereafter to the idea that the Collector has power to adjudicate summarily on
a question of title arising between two parties. In order to obviate any difficulty arising
under that head, I would suggest that the section be slightly altered by making it run
thus :—* Whenever any dispute or question shall arise with respect to the making or com-
pletion of any entry or transfer in the Collector’s hooks relating to any land,” &ec. I think
that would still carry out the intention of the section, while leaving the words free from
any possible misconstruction hereafter.

The Honourablo Mr. Giss :—If I remember rightly, this section was considerably
altered at the suggestion of Mr. Scoble, made in consequence of an application from the
Bombay Law Society. :

‘The Honourable the AcriNe Apvocars GENERAL:—1I have looked at the former pro-
ceedings, and I find there was not very much alteration made in this section.

The Honourable Mr. Ginos :—Of course, any investigation by the Collector is simply
held in order to get the names of the proper persons entered in his hooks, so as to secure
to Government the payment of the revenue.

The Honourable Rao Saheb Visavaxatn NARAYAN MANDLIK expressed approval of
the alteration suggested by the Advocate General, and said :—The latter part of the section
means that the Collector shall give full force to the decree. His own process is simply for
the determination of the name of the party who has to pay the -Government rate ; and
if a party who is affected by the summary process can maintain his right and title in
:olhe Civil Court, the Collector must then alter his record in accordance with such Court’s

ecree.

The Honourable Mr. Gisss:—Will not the 35th o . i -
have the word * title” there. section want altering also? We

The Honourable Rao Saheb Visavavata NaRAvAN MaNDLIk —If T recollect aright,
that was put in because it was stated that certain porsons had pleaded that the Collector
having transferred certain lands to their names he could not afterwards raise any obstacle
as to the rights of Government. A memorandum is now added to every entry of transfer
stating that it is not to militate against the rights of Government if any dispute arise. It

was to avoid repeating that with the entry of each name i or’ i
s e et y name 1n the Collector’s books that this
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not aggfb%fen gltlll;a]?le ]&%}-_ Grops :—The 35th section may stand as it is, because.it does
and B ond ep, er section. It is merely when the Collector hears a dispute between 4
B Yn ers either of their names, to prevent them turning round afterwards and
proposs ou are a Government officér, and if Government had any right to the
e s fyou ought to have entered it then.” That, I understand, is now put ab the
1 of every transfer, and this clause is simply to render that unnecessary.
[1:he section was finally amended as follows :—
(13 .
= fWhenever any dispute or question shall arise with respect to the making or comple-
1on of any entry or transfer in the records of the Collector of or relating to any land,
ouse, or other immoveable property, subject to the payment of land revenue to Govern:
ment, the Collector shall summon “all the parties interested in such entry or traunsfer,
and shall call for such evidence, and examine such witnesses, as he shall consider neces-
sary, and ghall thereupon decide summarily what entry shall be made in his records in
respect of such land, house, or other immoveable property. If at any time a certified
copy shall be produced to the Collector of an order of a competent court determining the
title to any such land, house or other immoveable property, the Collector shall amend
his records in conformity with such order.” ) ; X

The Honourable Khan Bahadur Papayr Pestoxsr observed that under the present
law, namely, Section 6, Clause 1 of Regulation XVII. of 1827, made applicable to Bombay
by Regulation XIX., the owner of property can, if he choose, throw up his ownership,
and refuse to pay the assessment ; and from thig Bill that section is omitted.

_ The Honourable Rao Saheb Vismvavarn Naravan Maxpnix:—It has practically re-
mained a dead letter for the last 50 years. Surely no one would be so mad as to throw
up land in Bombay.

After some further conversation it was agreed that the clause need not be inserted.

His Excellency the Presiext:— I propose that “the Bill to amend the law relating
to the Land Revenue administration of the City of Bombay ' be read a third time.

_ Billreada third time and passed. The Bill was then read a third time and passed. 7 £

The Council next proceeded to resume consideration in detail of ¢ Bill No. 5 of 1875, a
The Mamlatdars’ Courts Bill re- Bill to consolidate and amend the law relating to the powers
considered. and procedure of Mdmlatddrs’ Courts.”

The Honourable Mr. Ro¢rrs:—This Bill has already been considered in full Council,'and
it has been before a Select Committee, and before the public also for the last two months
and a half, and no objections have been made to it except one which I will now put hefore
the Council. This objection comes from Mr. Robertson, the Collector of Dharwar, who
objects to the use of the words “roads to fields” in Section 4, and wishes the words ¢ right
of way to fields” to berestored. Ho says that in many places there are no roads at all, and
ryots have by prescription the right to pass through fields or among the crops.

The Honourable Mr. Ginss :— Right of way’’ is rather a different thing to the “use
of a road.” ‘We particularly put in the word ““use” because we wanted to get rid of the
legal term  right of way.” We might say “ the use of ways to fields,” either * ways
or “roads.” It wasnot intended, of course, that there should he regular macadamised
roads, with ditches at the sides or anything of that kind; but the term was used hecause
there is a perfectly well known custom in villages, that a man whose field is in the middle
of a lot of other fields has the use of some way by which he gets to his own field. To
define this, instead of using “right of way,” which is a legal term, and might be capable
of misconstruction, we used the words “ the use of roads to fields ” in lieu of it.

. The Honourable Mr. Roerrs suggested  the use of ‘ passages’ to fields.”

The Honourable Rao Saheb VisuvaNaTe NArRAYAN Maxpuk :—The words “roads to
fields ” were taken from the old Regulation XVIIof1827 (Section 31, Clause 4) and the term
has always been understood to mean the very kind of road to which Mx'.,Robort;sou alludes.
Tt may be that our ideas have changed, but in 1827 “roads to ficlds” was a very well
understood expression ; and I think it has been ruled in the High Court that there may be
a road ab certain seasons only through fields, and that is what is meant by Mr. Robertson
evidently. There may be roads for the use of _culth‘xtors ogly ab cortain seasons. If the
word “ roads? is objectionable we might substitute  ways * for it.
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His Excellency the PresENT :—We might say the customary ways to fields.

The Honourable Rao Saheb Visavaxari NARAYAN MANDLIK :—Yes, that Woulgl bo ;(t}ig
better. Supposing there was a crop of sugar-cane 1 a field, the road to another
might be by one way, and when there was a crop of rice, by another.

9
The Honourable Mr. RocERs proposed ¢ the use of roads or customary ways to fields.’

This amendment was adopted.

o the AcTiNG*ADVoCATE GENERAL :—It seems to me that the 4th section
hardl'frhgaﬁ(i);:f:? 1the intention of tho illustrations attached to it. The 11_1ust1'a:thn
appears to me to intend that the Mdmlatddr should be able to give decgmns "\}1'% 0?1 téuiu
cases of the tenancy being held over, but the words of the section are that the M m z{m:t l X
shall give immediate possession of all lands, &c., “ to any party who is dispossessed of the
same otherwise than by due course of law.” I think that means in the case of a person
being put out of possession illegally, and has no reference to the case of the person x;rho
is entitled to possession in the event of a tenancy heing held over. I would suggest thab
some words to this effect should be introduced, viz., “to any party entitled to such

possession by reason of the termination of any tenancy,” &e.

The section was then amended so as to read as follows:—*It shall be lawful for
Mémlatddrs’ Courts within the territories in their revenue charge to give immediate pog-
session of all lands, premises, trees, crops, fisheries, as well as of the use of water from
wells, tanks, canals, or water-courses, or of the profits thereof to any party entitled to
such possession by reason of the determination of any tenancy, or who shall have heen
dispossessed of the same otherwise than by due courso of law, and alsoin cases in which
a disturbance of the possession of any lands, premises, trees, crops, or fisheries, or of the
use of water from any well, tank, canal, or water-course, or of the use of roads or
customary ways to fields is attempted by any party, to issue an injunction to such
party to refrain from such disturbance : Proyided that application be made to them by the
party aggrieved within six months from the date of the determination of such tenancy, or
of such dispossession, or of such attempted disturbance.”

The Honourable Rao Saheb VisavaNarm Naravay ManpLik :—I wish to call the atten-
tion of the Council to clause 2 of Section3. The words as they stand at present aro :—
¢ The words ¢ plaintiff* and ¢ defendant ’ shall include the recognised agents of a plaintiff
or defendant, as defined in section 17 of the Code of Civil Procedure (Act VIII of 1859).”
Since this Bill was last before the Council, a case has been before the High Court, from
the published proceedings regarding which it appears that the provisions of this section
(which, I believe, appeared in & similar form in the old Act,) are not properly understood,
or, if they are understood, are not, at any rate, properly carried out. There is a class of
practitioners who Practise in some of the Criminal Courts, and who also try to practise
in the Mdmlatddrs" Courts, and who are known by the namo of Mukhtyars. These are
a class of men who were at one time called Revenue agents. The Revenue agents ceased
to exist after the repeal of certain provisions of Act X VI of 1838, in 1866, by this Council,
but the Mukhtyars still exist in some parts of the Presidency ; and I beliove the provisions
of this clause are intended to prevent that class of persons practising in the Mémlatddrs’
Courts. They are a class of men who are subject to no professional restrictions. In
any case thereis no guarantee either of professional qualifications, of social position,
or of general character. In the particular case I réfer to, a Mukhtyar attempted
to bring a suit in a Mdmlatddr’s Court, and mado away with two rupees that were
entrusted to him for that purpose; a criminal prosecution arose out of those two rupees,
and the Mémlatdir was eventually sued by the Mukhtyar for damages at the sum
of Rs. 2,000. - The case was tried by the District Judge of Tanna, and subsequently came
up In appeal before the High Court, where the Mémlatddr succeeded in defondine himself
against the attack of the Mukhtyar. I noticed this case, and seeing that the qukhtyar
was not a person entitled to practise in these courts, and considering that the provisions
of the section are likely to be defeated in the future as they have been in the past, I was of
opinion that perha.x_)s we might make the intention of the clause more specific, which can he
gio.ne either by addm_g an xllustra!:ion, or by making the wording of the section clearer than
16 i ab present. If it be the desire of this Council that the provisions of section 17 of the

@
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Code of Civil Procedur h i i
words, and prohibit thi;= dﬁogg]t}n be_rigorously followed, we should say so in so many

ddrs. Under Section 17 of the Czsdglzgs&f P Prraaarom appesting(ibeforelthe LA

; : Lt le of Civil Procedure only general attorneys can appear
i‘:f(; E’v"llﬁ]‘le: ;1';1;0‘ are ({1_013. within the jurisdiction of any Court, %md under thisy Bill al{)lt)vho
S ﬂl]ur]gs_nwfﬂon Taust appear before the Mdmlatddr in person. At present the
e e T hos evidently not understood by all the Mémlatdsirs, because, as is
ST tyhes I\;Si : 2xe referred to and by other cases that have come before the superior
o thel x’nembe — . tlyms are still allowed to practise in the Mdmlatddrs’ Courts. I appeal

e ers of the Council who have had a good deal of Mofussil experience to say
‘whether these men should be still permitted to practise in those Courts.

. The Honourable Mr. Goos :—I believe that the class of men now called Mukhtyarsis
entirely distinct from the old class of Mukhtyars who existed many years ago as Revenue
agents under the old law, when there were Rovenue Courts under the Collector in existence.
After f:}_Jose Courts were abolished, I believe on some recommendation of the Sudder

- Court it was suggosted that these men, their occupation being gone, should be looked
upon with an eye of favour and allowed to appear in the Magistrates’ Courts and in the
Session Courts to defond prisoners. A prisoner under the Criminal Procedure Code
could employ anybody he liked to defend him. It was found after the old class of original
revenue Mukhtyars had died out, that a lot of very questionable men under the title of
Mukhtyars used to appear in the Session Courts and in the M agistrates’ Courts to defend
prisoners; and they were very often men who had experience of gaol to add to their other
experiences, and were looked upon as a very low and undesirable class of persons to be
in any way connected with the Courts, or with the proceedings of any tvial. In conse
quence of this there was a very strong representation made to the Government of India, in
the Legislative Department, when the New Criminal Procedure Code was under consider-
ation, and (I speak under correction, but) I think the new Criminal Procedure Code provides
that a prisoner may be defended by a friend, or an agent only if the Judge or the Magistrate
consents thereto. It therefore gives the Magistrate or the Session Judge the power of
refusing to allow. a prisonerto be represented by an agent if he thinks from the agent’s
character he is not a proper person. I consider myself it is very necessary that the rights of
the poor cultivators should be protected in the same manner ; and I quite agree that common®
Mukhtyars should not be allowed to appear in Mdmlatddrs’ Courts, and in cases of this
nature more especially, as the object of the Act jis that the man interested should, where-
ever he can, attend himself. It is often the case in these Courts, when the parties appear
before the Mdmlatddr, the proceedings are conducted in a sort of conversational manner
between the three, and the Mdmlatdar gives his decision on the spot. I think that is the
best way of working the Act, and that Mukhtyars should not be allowed to appear. It is
easy to make the clause run thus :—¢ Shall include the recognised agent of the plaintiff or .
defendant, as defined in Section 17 of the Code of Civil Procedure, and no one else, viz.,"
and then set out the Section. If Mémlatddrs are not supposed to carry a Civil Procedure
Code about with them, and I suppose they are not;, it would be advisable to append the 17th
section in full,

The Honourable Mr. Rogers :— I think it might interfere with the working of the
séction, and might inconvenience the parties themselves. A person, instead of employing
a, professional man, might give a power of attorney to his own brother. As the matter is
provided for by law, it is a mere question of departmental management to see that the
law is carried out.

The Honourable Mr. Gisps:— But he could not do that under the ’Bill ag it at
present stands unless he was living beyond the jurisdiction of the Mdmlatddr’s court.

is BExcollency the Presmrxt :—If the Bill refers the M(zmla_tddrs to the positive law

to deIéIiEe 1:}5(? are {o be recognised agents; then it lies with the High Court, or some other
authority, to see that the law is properly administered.

able Mr. ‘Ginps :—The Mdmlatddrs’ Courts are not under the High Court.

The 313; i?e?‘?i'sion over ther; is in the hands of the Collector, if he chooses to examine

them.
ble Rao Saheb Visrvaxamit NaraYAN Maxpuik :—It is only in the exer-
cise (;[t:hi:s%gtl:aﬁ'aéinary jurisdiction that a matter of the kind I referred to can come before

$he Hich Court; and it involves a very cumbrous mode of procedure.
2 (=}

v.—93
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p 'l i these Mukhtyars are
- The Honourable Mr. Rocrrs :—My personal experierice 13 that b ] 2
the greatest nuisances possible, and very often prove what they do not want t(z'pltci]vq,
and I think we may safely leave the Mgmlatdérs to see that they do not appear in.their
Courts. : .

The Honourable Rao Saheb VisEvANATH NARATAN MAxpLIK :—But the case I have
cited is only one of a very large number, and it only shows that they really are allowed
to appear. That particular case occurred within ten miles of Tanna, and the matter
was decided only a few months ago in the High Court. The recognised agents under
the Code of Civil Procedure are specified in Section 17: of the Code, and they do mnot
include the brother or other relative of the party, as the Honourable Mr. Rogers suggests.

His Excellency the Presipext :—What does the honourable member propose to do
with this section, to get over the difficulty ? _

The Honourable Rao Saheb Vismvaxarm Naravay Maxprk :—There are four classes
of agents recognised under the Code, as entitled to appear for parties not residing within
the jurisdiction of a court, viz., persons holding powers of attorney; persons carrying
on a trade, or business, for and in the name of the parties; persons being cx officio
authorised to act for Government in any suit; and persons specially appointed by order
of Government, at the request of any sovereign prince,,and so on. A party may be re-
presented by either of these, or by a pleader duly appointed to act on his side. It will

be necessary to quote Section 16 of the Civil Procedure Code also.

The Honourable Mr. Giuns:—VYes, because the Wakil comes under Section 16, and
Section 17 is an exemplification of Section 16. Suppose we alter the section so that it
will read : “The words ¢ plaintiff > and ¢ defendant’ shall include a pleader duly appointed
t0 act on their behalf, and the recognised agents of a plaintiff ordefendant, as defined in
Section 17 of the Civil Procedure Code.”

, 1 This suggestion was agreed to, and the clause was alter-
Bill read o third timeand passed.  ed accordingly. No other amendment being suggested the
Bill was read a third time and passed.

The Council next proceeded to the consideration of “Bill No. 6 of 1875, a Bill to

i G TR amend é]%ognba)tf) Act IL. 1of 1816.8 (Th?l‘ Ferrlifs ACt)l,’IWI{ifh
ot vesthabthe Lerries  ywas put down for second reading. 1 Honourable Mr.
f gﬂﬁ;‘ cgéﬁ‘,f:f&gm bo referred oy gaid —With regard to this, Sir, there have been
reports received from the Collectors of several districts—

Ahmedabad, Ratnagiri, Coldba; from the Commissioner of Customs and the Revenue.
CommisSioner of the Northern Division ; from the Collector of Surat, the Colicctor of
Salt Revenue, the Collector of Broacl, and from Mr, Nairne, the First Assistant Collector
in charge at Tanna. The opinions vary considerably, and Mr. Nairne’s especially is very
distinctly against the Bill. The questions which have arisen are of very considerable
importance, and we are still without some of the information which the Honourable Rao
Saheb asked for, viz., with regard to the traffic thatis carried between certaiu places which
under ’ohsa proposed Bill would become regular ferries ; and I think that under the circum-
stances, instead of moving the second reading, I would prefer, with your Excellency’s per-
mission, r(_aferrmg the Bill which hgs been read a first time to a Select Committee. I think
the objections which have been raised to the Bill are of very considerable importance, and
can be very much better discussed by a Select Committee than by a Committee of whole

Council. If your Excellency and the Council will agree to the Bill heing so referred I will
nominate the Committee. =

His Excellency the Presipext :—There is also the lotter, recei g
o ooy the e lotter, received to-day, from the

The Honourable Mr. Gisps:—Yes. I have notlseen that yet.

The Honourable Rao Saheb Visavanara Naravax MaNprix :—When this Bi ;
the (_Jouncll on the la.st_ occa_sion, I said that I had some doubts as to the ;)r:pggé;v gfs iiftzliz
portions of it, and haying since, with your Excellency’s permission, seen 2 good deal of
the correspondence on the subject which has Jed to the drafting of this Act, I must confess
that my doubts have been considerably strengthened. I think, Sir, that this Bill will
require a great deal of mature consideration, and secing not only the diversity of the views

1%
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of thog , > ;
ferries ?’ogffﬁzllsa;vthi? ha%ve reported upon it, buf seeing also the detual working of the
.this Bill with great wenty years, I must confess that I look upon some of the provisions of
we should be 511 ai ltI;Hngngs, I think, Sir, that this Council will agree with me that
oroWing int e als , as far as _possﬂ)le, to interfere with a trade which is only now
Shoet tig;n (:, popular favour, viz, the coasting trade, of which we had very little a
of the uﬁl?:o, and which is now rising into some importance. I trust thatin the interests
any mgjno 5t We]may see some way for protecting those interests, and for not allowing
Committeg ly l‘l"llflteVel‘ to damage those interests. If the Bill is referred to a Select
alluded ’t A Sla thenimove for certain information besides those returns to which T
,;h QMLIO ast occasion, and which I think will be very necessary bhefore we can model
these provisions so that all legitimate protection will be given to the coasting trade, which

1s a rising branch of the public commerce. /

It was then agreed that the Bill should be referred to a Select Committee composed of

the Honourable Mr. Rogers, the Honourable Major-General

N ; Kennedy, the Honourable Rao Saheb Vishvanath Narayan
Tandlik, the Honourable Mahomed Ali Rogay, and the mover.

Bill referred to a Sclect Committee.

o }{i{? Excellency the Prusmext :—When do you propose to receive the Committee’s
oport

_ The HonourableMr. Ginps :—I know the details of the trade have not yet been re-:
ceived and it will take some little time to get them. We shall not he able to bring up the
Report until the Council meets in the monsoon, at Poona. I should think we can get
through with it by the 1st of July, and I suppose the Report should be published and
circulated before 1t is taken hefore the Council.  That is the usual course.

His Excellency the Presiext:—Then certainly the st of July is not too soon.
The 1st July was then agreed to.

It was agreed that the report of the Select Committee need not be translated.

Thc]]-Ion’blc the Acting Advacate The Honourable the Acting Advocate General was
General placed on_the Select Com-  1laced on the Select Committee on the Bombay Revenue

ittec on the Bombay R 0 5 o ; &6 4
](T)l;ﬁccccl.s ,:,lld ﬁa“d°'1‘{ev§uuo°"(§(‘,‘3§ Officers and Land Revenue Code Bill in place of the Advocate

Bill. Gteneral, Mr. Scoble.
His Excellency the President then adjourned the Council.
By order of His Excellency the Governor in: Council,
G. C. WHITWORTH,
Acting Under Secretary to Government.
Bombay, 237d March 1876.
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