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[ Published with the < Bombay Government Gazelle” of the 18th April 1872.

PART VI e

BILLS OF THE GOVERNMENT OF INDIA. .
LEGISLATIVE DEPARTMENT.

The following Report of a Select Committee, together with the Bill as settled by them, was present-
ed to the Council of the Governor General of India for the purpose of making Laws and Regulations on
the 19th March 1872 :— :

We, the undersigned, the Members of the Select Committee of the Council of the Governor General
. of India for the pur-
Office Memorandum, Home Department, No. 31, dated 16th June 1868, forwarding Circular pose of making Laws
from Home Department, Nos. 307-316, dated 21st July 1865, with replies, and Regulations, to
Endorsement, Home Department, No. 476, dated 21st November 1870, forwarding letter from £ hiel l" Bill 2
President and Secretary, Bengal Christian Association, dated 20th October 1870, and enclosure. ~ Which thie Bill to con=-
Office Memorandum, Foreign D_chrL‘mcnt, No. 636G, dated 8th April 1870, forwarding letter solidate and amend
h-olx;] (liovcrnor Glcilcral'sé\gcutt, llzl_|[r\u\3l1\a,5N{;): I:}OQIG, dlﬂg)(;)dllii;h x\[:l‘l‘('ll 1%7(:, :}nd cncl]osull'c. the law relating to the
Endorsement. Ilome Department, No, 5595P, dated 20th December 1871, forwarding letter s nnization in India
from President and Sub-Committee of Bengal Christian Association, dated 23th November i871. ‘f:lel m,l iat:()e Gl e
From Reverend James Ross, dated 27th December 1871, forwarding memorial from Ministers ~ s LR Y P
of Religion, Calcutta. sons professing the

g

,» President, Bengal Christian Association, dated 11th January 1872. Christian Religion was
»  Chicf Commissioner, Oudh, No. 238, dated 13th January 1872, and enclosures. referred, have the
» Reverend C. ]', \’mC§, Agra, dated 8th January 1872._ honour to report that
s ) I1. Stern, Gorakptr, dated 18th January 1872. I o i
5 Secretary to Chief Commissioner, Central Provinces, No. *}° dated 30th January 1872. we have considerec
,» Officiating Second Assistant Resident, Haidardbid, No. 3, dated 3rd February 1872, the B‘!l and the pﬂ.pers
»»  Reverend T. P. Hughes, Peshiwar, dated 2nd February 1872, noted in the margin.
. Sceretary to Chief Commissioner, Mysore, No. 57 J, dated 9th February 1872, and en- 9. T i
e 3 - To remove the
»» Reverend C. B, Leupolt, Benares, dated 13th February 1872. amblgmty of the pre-
» Sceretary to Government, North-Western Provinces, No. 661 A, dated 1st March 1872, sent law as to the
and enclosures. i circumstances © under

, Secretary to Government, Dengal, No. 749, dated 29th February 1872, and enclosures. . -
3 - = N Q= W 'y
C. Sanderson, Lisq., dated Sthbx\lnrch 187 2. vhich a C\elg) man of

Seeretary to Government, Panjab, No. 783, dated 8th March 1872, the Church of England
,» Sccretary to Government, N. W. Provinces, No. 8964, dated 18th March 1872. is restrained from so-

lemnizing marriages at
any place other than a church, we have explained that the restriction applies to any place within five miles
distance from a church.

3. Under the existing law, any person wishing to have his or her marriage solemnized by a licensed
Minister is required to reside for four days previous to giving notice of the intended marriage at the place
where such notice is given. But although the law requires certain forms to be gone through with the
object of giving the utmost possible publicity to any notice of an intended marriage, it suffers such mar-

riage to take place immediately after notice has been given, if the parties to the marriage so desire. We o

think that an interval of four days between notice and marriage will be advantageously substituted for the
four days enforced resideace previous to notice, and we have amended the Bill acccordingly.

4.  We think that, with the alteration of procedure just stated, the fourteen days’ delay between the
notice and the issue of the Minister’s certificate require(f by the present law where one of the parties to
the intended marriage is a minor, may, in cases in which the consent of the person authorized to give
consent to such marriage has been obtained, be dispensed with. [t is proposed that this relaxation of the
existing rule should extend only to cases in which the licensed Minister is satisfied that such consent
has been given to the iniended marriage.

5. Section 52 of the Bill, as introduced, provided that, when no marriage is registered during any
month, a certificate to that effect shall be submitted. We think this involves unnecessary lahour, and
-:,'opose that the practice of sending such certificates be discontinued. :

6. We have altered section 54 of.the Bill as introduced, by restricting the proviso thereto so as to
make the consent of parents or guardians (where there are any) essential to the validity of certificates for
the marriage of native Christians only when either of the parties to the marriage has not completed his or
her eighteenth year; we think that the exception to this rule contemplated by the Bill as originally drawn
would have been liable to abuse.

7. We have provided that the ordinary rules of procedure in regard to the registration of marriages
shall not be applicable to marriages between Nalivgs of this country. For the recbrd of such marriages,
it is proposed to keep distinct registers, and to subject the persons keeping the same to less onerous obli-
gations in the matter of making returns. Some doubt has been experienced as to the intention of the pro-
visious of the existing law on this subject, and it is thought desirable to draw a clear distinction between
marriages the record of which is required for statistical purposes in England, and those in regard to which
there is no such need. '

8. The alteration of the law as regards the interval between notice and issue of certificate of marriage
has been ap]p;igd, in the amended Bill, also to marriages by Registrars, the extent of such interval beign

Vit a
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made the same in both cases. In the case of minors, no modification of the rule :lf to (lll?]ai{ssue:l:l?czﬂ!%d
for, as the law provides a means whereby the persons intending marriage may ob mxlx‘ els i

. H g 3 . Sy 3 ojve
cate without waiting for the expiration of the fourteen days after notice has been given.

i isi ‘acai racti reamy, under
9. We have introduced into the amended Bill provisions against the practice of .|‘1_0|3:2f %l;e hast
cover of a professed change of religious belief, by persons who have contracted a marriag
provided for by this Bill.

10. We have made other verbal alterationg, and reccommend  that the Bill as.nm?nsll:dhl:;y ::lal:)i
passed ; but as some of the alterations of the existing law to 'be eﬂect.ed by this lh.l! :.ue (')t g hkg)n e
¢ chm‘uct’er. we think that it should be republished (or general information before this repol a
consideration,
: F. R. COCKERELL.
J. F. STEPHEN.
J. F. D. INGLIS.
W. ROBINSON.
I'. S. CHAPMAN.

Zlhe 19k March 1872, J. R. BULLEN SMITH.
THE INDIAN CHRISTIAN MAR- Secrions, . . i
‘E BILL. 1872 15. Trausmission of copy of notice to Marriage
RIAGE BILL, £l Registrar when one of the persons is a miuor.
S 16. Procedure on receipt of notice.
ARRANGEMENT OF SECTIONS. 17. Certificate of notice given and declaration made
to be issued.
dravic (i
g 8 llﬂl”bo-' to 1 de Dbefore issue of certi
PRELIMINARY. 5 18. Dc; aration to be made ore i
SECTIONS. icate. ;
1. Short title 19. Consent of parent or guardian necessary.
y Extent ; 20.  Power to prohibit by notice of issue of certificate.
R 21, Procedure of Minister on receipt of sich notice.
g Commencement, X et 3 ; <
: 22. In case of minority, certificate not to issue until
Enactments repealed. . e UL L Sl
l\\lcrprl‘lution-clnusc. oml.ccn days a l.('l l((,(l‘]l (d 'uollcc. Rk
\ 23.  Proceedings before issue of certificate to Native
PART I 3 Christians.
" i i h . 24.  Form of certificate.
I'HE PERSONS BY WHOM MARRIAGE MAY BE 5

5. Afterissue of certificate, marriage may be solem-
SOLEMNIZED. il ™
26. Certificate void if marviage not solemmized within
two months.

4. Murringe to he solemnized according to Act.
. Persons by whom marriage may be solemnized.
6. Licenses to solemnize marriage by whom to be

granted. PART 1V.
7. Appointent of Marriage Registrars. R tista o hal
Appointment of Senior Marriage Registrar. R i e A RRIAGES,
¢ S . . 27. Marriae i ctain excent: PaFeni X
Wlien Magistrate to be Marringe Registrar, 27. Marriages, \\'lth ccx(:u.n exceptions, to be register-.
8. Appointment of Marriage Registrar in allied “fl a8 I‘.c“"“ I’"(‘SC}""“‘L
Native States. 28. Registration of nmrrmgcs‘solemnized by Clergy-
9. Licensing of persons to grant certificates of mar- men of the Church of England.
riage between Native Christians. 29.  Quarterly returns to Archdeaconry.
Contents of returns. .
PART I1. 30. chilslrnlion and returns of marriages solem-
AN D BrACE WHICH MARRIAGE MAY BE nized by Clergymen of the Church of Romne.
i - R AR : P Qoaciatratt 9 e . .
4 T 31.  Registration and returng of marriages solemmzc\!\
10, Time for solemnizing marriage. ' \ h.\-_(,lcl'g:\‘nlcu of the Church of Scotland. -~
Exceptions i3 32, What marriages to be entered in register book
: .. " . and certificate preseribed in Schedule IV
e D000 i e LV,
He lI.‘l::tf::l;8):(1;:11l]l;z:lllasenmrrmgo. g 33.  Such entries to be signed and attested,
) 1 i 34 Certificate to be forwarded to Marriage Registrar,
copied, and transmj ¥
PART III. RICC, ansiitted to Government.

35.  Copies of certificates ¢
bered.

36, Registrar to add number of
and send to Government.

MARRIAGES SOLEMNIZED BY MINISTERS OF ReLcion
LICENSED UNDER THE ACT-

F 12, Notice of intended marriage.

~ 13. Pablication of such notice. 37. Registration of marriages  between  Native

Return or transfer of notice. Christians, and custody and disposal of regis-
4, Notice of iutended marriage in private dwelling. ter book.

0 be entered and num-

!

entry to certificate,

w2




PART V.

MARRIAGES SOLEMNIZED BY, OR IN THE PRESENGE

oF, A MARRIAGE REGISTRAR.

SECTIONS.

L |

38. Notice of intended marriage before Marriage Re-
gistrar.

39. Notice how to be published in ordinavy cases,
aud how in the case of minors.

40. Notice to be filed, and copy entered in the Mar-
riage Notice Book.

41, Certificate of notice given and declaration made
to be issued on request.

If no impediment shown or issue not forbidden.
After what interval certificate to issue.

42. Oath or declaration to be made before issue of
certificate- '

43. When parties may petition High Court to order
certificate in less than fourteen days.,

Order on petition.

44. Provision as to consent of parent or guardian to
apply and issuc of certificate may be forbid-
den.

iffect of protest.

45. Where person whose consent is nccessary is in-
sane, or unjustly withholds consent, parties
may petition.

Procedure on petition.

46. When Marriage Registrar refuses certificate,

party may petition.
Procedure on petition.

47. When Registrar in allied Native State refuses
certificate, petition may be made to Governor
General in Council.

48, If Registrar doubt authority of person forbid-
ding, he may petition High Court, ov District
Judge.

Contents of, aud procedure on petition.

Marriage Registrar in allied State, not satisfied
of want of authority in person forbidding,
may refer to Governor General.

Procedure on reference.

49. Liability of person protesting on frivolous grounds
against issuc of certificate.

50. TForm of certificate.

51, After issuc of certificate, marriage may be solem-

1 nized in presence of Marriage Registrar and
two witnesses.

52, When marriage is not had within three months

after notice, & new notice required.
53. Marriage Registrar may ask for particulars to be

registered.
54. Registry of marriages.
55. Certificates to be transmitted monthly to Secre-

tary to Government.
Custod;' and transmission of Register-book.
56. Registrarsin allied Native States to transmit
certificates to Foreign Secretary.

414 ¢

SEcTIONS.

.57. In case of a Native Christian, Registrar to as-
certain that notice and certificate are under-
stood.

58. Native Christians to be made to understand de-
clarations at marriage. 4

59. ch'islmlion of marriages between Native Chris-
tiaus.

PART VI.
Marriage or NaTive CHRISTIANS.

60.  On what conditions marriages of Native Chris-
tians may be certified.
61.  On marriage (the conditions having been fulfilled)
licensed person to grant certificate.
Register-book to be kept.
Search in Register-book to be allowed and copy
of entry given.

(=]
WI_O

63.

G4.  Part VI, not to apply to Roman Catholics.
Saving of certain marriages.
PART VIL

PENALTIES.

G5. Punishments—
for false oath, declaration, notice, or certificate
for procuring marriage ;
~66.  for forbidding, by false personation, issue of cer-

tificate by Marriage Registrar ;

67. for solemnizing marriage without due authority ;

68. for solemnizing marriage out of proper time, or
without witnesses ;

excepting marriages solemnized under special
licenses ;

G9. for solemnizing, without notice or within four-
teen days after notice, marriage with
minor.

70. for issuing certificate, or marrying, without pub-
lication of notice ;

marrying after expiry of certificate ;
solemnizing marriage with minor within four-
teen days, without authority of Court, or

without sending copy of notice ;
issuing certificate against authorized prohibition.
71. for issuing certificate after expiry of notice, or,
L in case of minor, within fourtcen days after

notice or against authorized forbiddal ;

72. for unauthorizedly marrying according to usage
of—

the Church of England ;

or Church of Scotland ;

or Church of Rome ;

for issuing certificate or marrying without pub-
lishing notice,

or after expiry of certificate ;

for issuing certificate for, or solemnizing mar-
riage with minor, within fourtcen days after
notice ;
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SECTIONS. ;
for issuing certificate anthorizedly forbidden ;
for solemnizing marriage authorizedly forbidden ;
73. for unlicensed person granting certificate pre-
- tending to be licensed ;
74. for destroying or falsifying Register-books.
75 Limitation of prosecutions.

—_—

PART VIII.

MISCELLANEQUS.

76. Bar of right, by change of religion, to practisc
polygamy.

77. Punishment for marrying again during continu-
ance of marriage under law forbidding poly-
gamy.

78. What matters nced not be proved in respect of
marriage in accordance with Act.

79. Corrections of errors.

80. Searches to be allowed and copies of entries given
on payment of fee.

§1. Certified copy of entry in marringe register, &e.,
to be evidence of marriage’ without further
proof.

82. Transmission of certificates of certain marriages
to Secretary of State for Indin.

83. Local Government to prescribe fecs.

84. Power to make rules.
ScaepurLe L —Notice of Marringe.
ScuepuLe 1I.—Certificate of receipt of notice.
ScHEDULE ITI.—Form of Register of Mar-
’ riages. -
ScuepuLr IV.—Marriage Register Book.
Certificate of Marringe.

ScuepurLe V.—Enactments repealed.

A Bill to consolidate and amend the law relating to
thesolemnization in India of marriages of persons
professing the Christian Religion.

Whereas it is expedient to consolidate and
amend the law relating to
the solemnization in India
of marringes of persons professing the Christian
religion ; 1t is enacted as follows i —

Preamble.

PRELIMINARY.
1. This Act may be
called “The Indian Chris-
tian Marriage Act, 1872.”
It extends to the whole of British’ India, and,
R so far only as regards
X cfu Christian British sul.%ccts
of Her Majesty, to the feiritories of any Native
Prince or State'in alliance with Her Majesty ;
and it shall come into operation on the passing
Commencement. thereof.
2. The enactments specified in the fifth sche-
Enactments repealed, dule hereunto annexed
f are repealed.
2. In this Act, unless there is something

repugnant in the subject
or context,—

Short title,

Interpretation-clause.

.

¢ Church of England ” and ““ Anglican ” mean
and apply to the Church
of England as by the law
established ;

« Church of Scotland ™
means the Church of Scot-
land as by law established;

“ Church of Rome” and “Roman Catholic ”
mean and apply to the
Church which regards the
Pope of Rome as its
spiritual head ;

““Church of England.”
“ Anglican.”

* Church of Scotland.”

 Church of Rome.”
“ Roman Catholic.”

¢ Church ” includes any chapel or other build-
i e ing generally used for
itk public Christian worship ;
“ Minor ” means a per-
son who hasnot completed
the age of twenty-one
years ;
includes the Christian
descendants of Natives of

A5 India converted to Chris-
tianity, as well as such converts.

“Minor.”

“ Native Christian”

¢ Native Christian.”

PART 1.
I'iE PERSONS BY wWnoM MARRIAGE MAY DR
SOLEMNIZED.,

4. Every marriage between persons, one or
both of whom professes
or profess the Christian
religion, shall be solem-
nized in accordance with the provisions of the
next following section; and any such marriage
solemnized otherwise than in accordance with the
said provisions, shall be void.

Persons by whom mar- oo
riage may be solemnized.

Marriage to be solem-
nized according to Act.

Marr'i ges may be
solemnized in [ndia—

(1) by any person who has received episcopal
ordination, provided that the marriage be solem-
nized according to the rules, rites, cerbmunics, and
customs of the Church of which he is a Minister 3

(2) by any Clergyman of the Church of Scot-
land, provided that such marriage be solemnized
according to the rules, rites, ceremonies, and cus-
toms of the Church of Scotland ;

(3) by any Minister of Religion who, under
the provisions of ‘this Act, or any Act -hereby
re])eqled, has obtained a license ' to 'solemnize
marriages ;

(4) by, or in the presence of, a Marriace
Registrar appointed under this Act or any Act
hereby repealed ;

(3) by any person who, with respect to may-
riages belween Native Christians, shall have re
ceived a license to grant certificates of marriage

6. The Governor General of India in Council,

; the Governors of Mk:

Licenses to solemnize e] %memor.\_of .Mddrz'ls
marriage by whom to be 204 Bombay in Council,
granted. and  the ~ Licutenant—

Governors of Be
5 neal
North-Western Provinces, and the Pap a0

b
4 A Lt t
grant licenses to Ministers of Religion tJo s’olr:r:ly
nize marriages within the territor: 2
1 : Within ories under {he-
immediate administration of such Governor Ge
neral, or subject to such Governors and Lieute-

nan -GO €rnors lespecllve]y an n ay leVOke
t. v d
a ) 1
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7. The Local-Government may appoint one or
more Marriage ~ Regis-
trars, either by name or
office for the time being, for any
portion of the Presidency or territory subject to
its administration. 13ut no person shall be a
Marriaze Registrar who does not profess the Chris-
tian religion.

Where there are more than one Marriage Re-

~ gistrav in any district, the

Appointment of Senior  [,ocal Government shall

Marriage Registrar. appoint one of them to be
the Senior Marriage Registrar.

When there is only one Marriage Registrar
" in a district, and such

Registrar is ubsent from
such district, or ill, or
X ‘in case of the death of
the only Mariage Registrar in a district, or of any
temporary vacancy in such office, the Magistrate
of such district shall act as, and be, Marriage Re-
gistrar thereof during such absence, illness, or
temporary vacancy as aforesaid.

8. The Governor General of India in Council
" may appoint any person,
being a Christian, to be a
Marriage Registrarin any
district, to be assigned by
the Governor General of India in Council, in any
place within the territories of any Native Prince
-or State in alliance with Her Majesty.

9. The Local Government may issuea license to
any person being a Chris-
tian, either by name or as
holding any office for the
time being, authorizing
: him to grant certificates
of marriage between Native Christians.  Any such
license may be revaked by the local Government by
whom it was granted, and every such grant or
revocation shall be notified in the official Gazette.

.+, Appointment  of Mar-
riage Registrars.

as holding any

When Magistrate to be
Marriage Registrar.

Appointment  of Mar-
riage Registrars in allied
Native States.

Licensing of persons to
grant certificates of mar-
riage - between  Native
Christians.

PART TI.

TiME AND PLACE AT wiICH MARRIAGE MAY BE
SOLEMNIZED.
10. Every marriage hereafter solemnized in
Time for solemmizing India by any person who
marriage. has received episcopal
ordination, or by any Clergyman of the Cliurch of

Scotland, or by any Minister licensed under this °

Act to solemnize marriages, shall be solemnized
between the hours of six in the morning and seven
in the evening : :

Provided that nothing in- this scction shall

Lxceptions. apply to—

(1).—A Clergyman of the Church of Ingland
solemnizing a marriage under a special license per-
mitting him to do o at any hour other than be-
tween six in the morning and seven in the evening
under the hand and scal of the Anglican Bishop of
the Diocese or his Commissary.

(2).—A Clergyman of the Church of Rome so-
lemnizing a marriage between the hours of seven in
the evening and six in the morning, when he has
received a general or special license in that behalf
from the Roman .Catholic Bishop of the Diacese
or Vicariate in which such marriave is so solem-
nized, or from such person as the same Bishop has
authorized to grant such licznse. 5

vi.—113 b

‘\

11. No Clergyman of the Church of England

P .. shallsolemnize a marriage

or solemuizing . aiis

in any building or place

other than a church,

where there is a church within 5 miles distance

from such building or place, uuless he has received

a special license authorizing him to do so under

the hand and seal of the Bishop of the Diocese, or
from the Commissary of such Bishop.

For such special license the Registrar of the
Diocese shall be eutitled
to ¢harge such additional
fee as the said Bishop may sanction. :

Place
marriage.

Fee for special license.

PART IIT.

MARRIAGES SOLEMNIZED BY MINISTERS OF RELI-
GION LICENSED UNDER THE ACT.

12. In all cases in which a marriage is intend-
ed to be solemnized by a
Minister of Religion who
has obtained a license to
solemnize marriages under this Act, or any Act
hereby repealed,—

one of the persons intending marriage shallgive
notice in writing, according to the form contained
in the first schedule hereto annexed, ov to the
like effect, to the Minister of Religion whom he

Notice of
marriage.

intended

“or she desires to solemnize the marriage, and

shall state therein the name or names, and the pro-
fession or condition, of each of the persons intend-
ing marriage, the dwelling place of each of them,
and the time during which each has dwelt there,
and the church or private dwelling iu which the
marriage is to be solemnized :

Provided that, if cither of such persons shall
have dwelt in the place stated in the notice during
more than one moiith, it may be stated therein
that he or she has dwelt there one month and

upwards.
13. If the Minister of Religion to whom such
T notice has been delivered
Publication  of  suct 1o ayitled to officiate in
notice.

3 the church in which it is
intended to solemnize the said marriage, he shall
publish every notice of marriage received by him,
by causing the sime to be published and affixed
in come conspicuous part of such church.

If such Minister of Religion is not entitled
to ofhiciate as a Minister
in such church, he shall,
at lis option, cither re-
turn the notice to the person delivering the same
to him, or deliver it to some other Minister entitled
to officiate thercin, who shall thereupon cause the
notice to be so published and aflixed as aforesaid.

14. If it be intended that the marriage shall be
solemnized in a private
dwelling, the, Minister of

Religion, on  receiving
the notice preseribed in section twelve, shall for-
ward it to the Mariage Registrar of the district,
who shall aflix the sameto some conspicuous place
in his own office. .

15.

Return or transfer of
notice. *

Notice of intended mar-
riage in private dwelling.

When one of the persons intending mar-
riage (not being a \ri‘(low
or widower) is a minor,
every such Minister as
aforesaid, who receives
such notice, shail, unless

Transmission of copy of
notice to Marringe Regis-
trar when one of thie persons
is & minor.
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within twenty-four hours after his receipt thereof
he returns the same to the person from whom it
was received under the provisions of section thir-
teen, send by the post, or otherwise, a copy of
such notice to the Mariage Registrar of the district,
ar, if there be ‘more than one Registrar of such
district, to the Senior Marriage Registrar.

16. The Mariage Registrar or Senior Mar-

riage Registrar, on receiv-

ing any such notice,

shall afix the same to
some conspicuous place in his own office, and the

- latter shall further cause a copy of the said notice
to be sent to each of the other Marriage Regis-
trars in the same district, who shall likewise pub-
lish the same in the manner above directed.

Procedure on receipt of
notice.

17. Aay Minister of Religion consenting or

" 2 . intending to solemnize
Certificate  of notice any such marriage as

given and declaration made

S aaead aforesaid, shall, on being

: required so to do by or on
behalf of the person by whom the notice was
given, and upon one of the persons intending
marriage making such declaration as is herein-
after required, issue under his hand a certificate of
such notice having been given and of such decla-
ration having been made:

Provided that—

(h) no such certificate shall be issued until the

expiration of four days
: after the date of the receipt
of the notice by such Minister;

Proviso.

(2) no lawful impediment, according to the
law of England, be shown to his satisfaction
why such certificate should not igsue, and

(3) the issue of such certificate shall not
have been sooner forbidden in the manner herein-

after mentioned by any person authorized in that
behalf.

18. The certificate mentioned in section seven-

teen shall not be issued

Declaration to be m :
oo ynil one of the per-

before issuc of certificate.

sons intending marriage -

shall have appeared personally before the Minister
and made a solemn declaration that he or she
believes that there is not any impediment. of kin-
dred or affinity or other lawful hindrance to the said
marriage, and, when either or both of the parties,
ot being: a widower or widow, is or are a minor
or minors, that the consent of the person or persons
whose consent to such marriage is required by law
has been obtained thereto, or that there is or are
no person or.persons resident in India having
authority to give such consent, as the case may be,

19. The father, if living, of any minor, not
being a widower or widow,
or, if the father be dead,
e the guardian of the person
of such'minor, and, in case there be no such suar-
dian, then the mother of such minor, mayogive
consent to the minor’s marriage, and such consent
18 hereby required for the same marriage, unless

no person authorized to give such
) ) consent be
regident in India, g s

20. Every person whose consent to a marriage
18 required under section
nineteen, is hereby autho-
lized'to prohibit the grant
5 ) of the certificate by any
Minister, at any time before the issue of the same,

Consent of pareut or
guardinn necessary.

Power to Frohibit by
notice issue of certificate.

by notice in writing to such ‘Minister, subscribed
by the person so authorized with his or her name
and place of abode and position,- with respect to
either of the persons intending marriage, by reason
of which he or she is so authorized as aforesaid.

21. If any such notice prohibiting the mar-
riage be received by such
Minister as aforesaid, he
shall not issue his certifi-
cate‘arid shall not solemnize the said marriage
until he has examined into the matter of the
said prohibition, and -is satisfied that the person
prohibiting the marriage has no lawfu.l aulh'ont.y
for such prohibition, or until the said notice is
withdrawn by the person who gave it.

922. When either of the persons intending
marriage is a minor, and
the Minister is not satis-
fied that the consent of
the person whose consent
to such marriage is re-
quired by section nineteen has been obtained, such
Minister shall not grant such certificate until the
expiration of fourteen daysalfter the receipt by him
of such notice of marriage. :

23. When any Native CI}l'istian about to be
married takes a notice
of marriage to a Minis-
ter of Religion, or applies
for a certificate from such
Minister under section seventeen, such Minister
shall, before issuing such certificate, ascertain
whether such Native Christian is cognizant of the
purport and effect of the said notice or certificate,
as the case may be, and, if not, shall translate or
cause to be translated, such notice or certificate
to such Native Christianinto his language, or into
some language which he understands.

24, The certificate to be issued by such Minis-

)y ter as aforesaid shall be in

Form of certificate. the form contained in the

second schedule hereto annexed, or to the like
effect. . .

25.

Procedure of Minister on
receipt of such notice.

In case of minority,
certificate not to issue until
fourteen days after receipt
of notice.”

Proccedings before issue
of certificate to Native
Christians.

After the issue of the certificate by such
Minister of Religion,
marriage may be solem-
nized between the persons
therein described accord-
ing to such form or ceremony as the Minister
thinks fit to adopt: Provided that the marriage be -
solemnized in the presence of at least two witnesses.

26.

Certificate void if mar-
riage not solemnized within
two'months.

After issuc of certificate
marringe may be solem-
nized.

Whenever a marriage is not solemnized
within two months after
the date of the certificate
which has been issued by
such Minister as aforesaid,
such certificate and all other proceedings thereori&
shall be void, and no person shall proceed to solem-
nize the said marriage until new notice has been
given and a certificate thereofissued in the man-
ner aforesaid. .

PART 1V.
REGISTRATION oF MARRIAGES.

27. Allwmarriages hereafter solemnized in India
between persons one or
both of whom professes
or profess the Christian

cligion, except mar-

Marriages, with certain
exceptious, to be registered
as herein prescribed.
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riages solemnized under Parts V. and V1. of this
Act, shall be registered in the mauner hereinafter
prescribed: Provided that no omission or defect
in such registration shall invalidate any marriage
not otherwise invalid.

28. Every marriage solemmized by a Clergy-

“man of the Church of
Registration of mar- .
riages  solemnized by England shall be regis-

Clergymen of the Church tered by the Clergyman
of England. solemnizing the same in a
register of marriages to be kept by him, according
to the form contained in the third schedule hereto
annexed.

29. Every Clergyman of the Church of Eng-
land shall send four times
in every year returns in
duplicate, authenticated
by his signature, of the entries in the register of
marriages solemnized at or in any station or dis-
trict at which he has any spiritual charge, to the
Registrar of the Archdeaconry to which he is
subject, or within the limits of which such station
or district is situated. .

Quarterly returns  to

Archdeaconry.

Such quarterly returns shall contain all the
entries of marriages con-
tained in the said register
from the first_day of January to the thirty-first
day of March, from the first day of April to the
thirtieth day of June, from the first day of July to
the thirtieth day of September, and from the first
day of October to the thirty-first day of December,
of each year respectively, and shall be transmitted
by such Clergyman within two weeks from the
expiration of each of the quarters ubove specified.
The said Registrar upon receiving the same shall
transmit one copy to the Secrctary to the Local
Government. ° : .

30. Every marriage solemnized by a Clergy-
man of the Church of
Rome shall be registered
by the person and ac-
cording to the form direct-
ed in that behalf by the
Roman Catholic Bishop of the Diocese or Vicariate
in which such marriage is solemnized, and
such pevson- shall forward quarterly to the Secre-
tary to the Local Government refurns of the
entries of all marriages registered by him during
the three months next preceding.

31. Lvery marriage solemnized by a Clergy-
man of the Church of
Scotland shall be register-
ed by the Clergyman
solemnizing the same in
. a register of marriages to
be kept by him for the station or district in
which the marriage is solemnized, in the form
/prescribed in section twenty-cight for marriages
solemnized by Clergymen of the Church of Eng-
land, and such Clergymun shallforward quarterly
to the Secretary to the Local Government, through
the Senior Chaplain of the Church of Scotland,
returns similar to those prescribed in section
twenty-nine for Clergymen of the Church of Eng-
land, of all marriages solemnized by him.

32.

Contents of returns.

Registration and returns
of marriages solemnized by
Clergymen of the Church
of Rome.

Registration and returns
of marriages solemnized by
Clergymen of the Church
of Scotland.

Every marriage solemnized by any person
authorized to solemnize
marriages under clauses
(1) and (3) of section five,
other than the persons
mentioned in sections

What marriages to be
entered in register book
and certificate  preseribed
in Schedule IV,

. be entered and numbered.

* send to Government.

twenty-eight and thirty, shall immediately, after the
solemnization thereof, be registered in duplicate
by the person solemnizing the same in a marriage

register book to be kept by him for that purpose,

according- to the form contained in the fourth’
schedule hereto annexed, and also in a certificate
attached 1o the marriage register book.as a coun-
terfoil.

33. The entry of such marriage in both the
certificate and marriage
register book shall be
signed by the person by
whom the said marriage has been solemnized, and.
also by the persons married, and shall be attested
by two credible witnesses who were present at the
solemnization of the. marriage, and every such
entry shall be made in order from the beginning -
to the end of the book, and the number of the
certificate shall correspond with that of the entry
in the marriage register book.

34.

. Such  cntries to be
signed and attested.

The person solemnizing the said marriage

Certificate to be for- Shall forthwith separate
warded to  Marringe the certificate from the
Registrar, copied, and marriage register book,
transmitted to Govern- and send it within one
ichEy month from the time

of the solemnization of such marriage to the °
Marriage Registrar of the district in which the
marriage was solemnized, or, if there be more
Marriage Registrars than one, to the Senior
Marriage Registrar, who shall cause such certi-
ficate to be copied into a book to be kept by him
for that purpose, and shall send all the certi-
ficates which he has received during the
month, with such number and signature or initials-
added thereto as are hereinafter required, to the
Secretary to the Local Government.

35. Such copies shall be entered in order from
the beginning to" the end
ofthe said book, and shall
bear both the number of
the certificate as copied,
and also a number to be entered by the Marriage
Registrar, indicating the number of the entry.of
the said copy in the said book, according to the
order in which each certificate was received by
the said Marriage Registrar.

Copies of certificates to

36.- The Marriage Registrar shall also add such
last-mentioned number of
the entry ofthe copy in
the book to the certificate,
with his signature or ini-
tials, and shall, at the end of every month, trans- -
mit the same to the Sceretary to the Local Go-
vernment.

Registrar to add number
of entry to certificate, and

87. When any marriage between Native

. Christians 1s  solemnized

_ Registration of wmar-  ynpdap Part L. or 111, of this
riages  between  Native

Act, the person solem-
nizing the same shall,
instead of proceeding in
the manner provided by sections twenty-eight to
thirty-six, both inclusive, register such marriages
in a separate register book, and shall keep safely
the said register book until the same shall be filled,
or, if he shall leave the district in which he solem-
nized the marriage before the said book is filled,
shall make over the same to the person succeeding
to his duties in the said district.

Christians and custody and
disposal of register hook.
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And the person having the control of the book
at the time when it shall be filled, shall send the
same to the Marriage Registrar of the district, or,
if there be more Marriage Registrars than one, to.
‘the. Senior Marriage Registrar, who shall send it
to the Secretary to the Local Government, to be
kept by him with the records of his office.

The provisions of sections sixty-two and sixty-
three as to the form of the Register book, the de-
posit of extracts therefrom, and the granting
searches and copies of the contents of such re-
gister, shall apply to the Register books kept
_under this section.’

PART V.

MARRIAGES SOLEMNIZED BY, OR IN THE PRESENCE
OF, A MARRIAGE REGISTRAR.

38. When a marriage is intended to be solem-

Notice of intended mar- nized by, or in the pre-

ringe before Marriage Re- Sence of, a  Marriage
gistrar. Registrar, one of the

" parties to such marriage
shall give notice in writing, in the form contained
in the first schedule hereto annexed, or to the like
effect, to any Marriage Registrar of the district
within which the parties shall have dwelt,

or, if the parties dwell in different districts,
shall give the like notice to a Marriage Registrar
of .each disurict, and shall state therein the name
and surname, and the profession or condition, of
each of the parties intending marriage, the dwell-
ing ])lnee of each of them, and the time during
which each has dwelt therein, and the place in
which the marriage is to be solemnized :

Provided that, if cither party has dwelt in the
place stated inthe notice during more than one

month, it may be stated therein that he or she .

hath dwelt there one month and upwards.

39. Every Marriage Registrar shall, on re-
] ceiving any such notice,
publish the same, by caus-
ing a copy thereof to be
afixed in some conspi-
cuous place in his oflice.

Notice how to be pub-
lished in ordinary caset,
and Low in the case of
minors.

Wlen one of the parties. intending mamiage

(not being a widower or widow) is under twenty- .

one years of age, every Marriage Registrar shall,
within twenty-four hours after the receipt by him
of the notice of such marriage, send, by the post
or otherwise, a copy of such notice to all the other
Marriage Registrars (if any) in the ‘same dis-
trict, .who shall likewise affix the'same in some
conspicuous place in their own offices as aforesaid.

40. The Marriage Registrar shall file all such
notices and keep them
with the vecords of his
office, and shall also forth-
i with enter a true copy of
all such noticesin a book to be for that purpose
fugnished to him by the Local Government,'to be
called the * Marriage Notice Book,” and the
Marriage Notice Book shall be apeu at all reason-
?.ble tlmes, without fee, 1o all persons desirous of
inspecting the same.  * - :

Notice to be iiled and

copy entered in Marrine
Notice Book. e

41. The Marriage Registrar, upon being re-

: uested £o to do by or on
behalf of the party by
whom the notice was
given, and one of the
parties intending warriage having made oath or

Certificite  of  notice
given and declaration made
to be issued, on request.

- declaration as hercinafter required, shall issue

under his hand a certificate of such notice having
been given and of such oath or declaration having
been made :

Provided that no lawful impediment according
to the law of England be
shown to the satisfaction
of the Marriage Registrar
why such certificate should not issue, and the issue
of such certificate has not been sooner forbidden,
in manner hereinafter mentioned, by any person or
persens authorized in that behalf by this Act:

If no impediment shown
or issue not forbidden :

Provided also that in no caseshall the certificate
¥ be issued vntil the expira-
tion of four days after the
receipt of the notice, and
further that where, by such oath or declaration,
it appears that one of the parties infending mar-
riage {not being a widower or widow) is under
twenty-one years of age, the Marriage Registrar
shall not issue his certificate until the expiration
of fourteen days after the entry of such notice of
marriage.

42,

Qath or declaration to
be made before issuc of
certificate.

After what interval cer-
tificate to issue.

The certificate mentioned in section forty-
one shall not be issued by
any Marriage Registrar,
until one of the parties
intending marriage shall
appear personally before such Marriage Registrar,
and shall make oath that he or she believes that
there is not any impediment of kindred or affinity,
or other lawful hindrance, to the said marriage,
and (hat both the parties have, or (where they
have dwelt in the districts of different Marriage
Registrars) that the parly making such oath hath,
had their, his, or her usual place of abode within
the district of such Marriagze Registrar, and where
cither ov each of the parties, not being a widower
or widow, is under the age of Lwenty-one years, that
the consent of the person or persons - whose con-
sent to such” mariiage is required by law has been
obtained thereto, or that there is no. person resident
in Iudia having authority to give such consent, as
the case may be.

43. When oneof the parties intending marriage
(not being a widower or
widow) is under twenty-
one years of age, and both
parties intending marringe
are at the time resident in
any of the towns of Calcutta, Madras, or Bom-
bay, and are desirous of being married in less than\|
fourteen days after the entry of such notice as {
aforesaid, both parties intending marriage ° may
apply by petition to the High Court of such town,
or any Judge thereof, for an order upon the Mar-
ringe chist_.rm‘ to. whom the notice of marriage
has been given, dl‘recling him to issue his certifi-
cate before the expiration of the said fourteen days
required by section forty-one.

Wlhen parties may peti-
tion Iligh Court to order
certificate in less than four-
teen days.

And the said High Court, or any Judge thereof
may, on sufficient cause being shown in its or his
dlscretmr;, make an order
upon such Marriae
X s ) . . . e Re-
gistrar, directing him to issue his certificate at any

‘Order on petition.
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time to he mentioned in the said order, before the
expiration of the said fourteen days required by
section forty-one ; and the said Marriage Regis-
trar, on receipt of the said order, shall ‘issue his
certificate in accordance thevewith.

44. 'The provisions of scction nineteen shall
apply to any wmarriage
under this Part, cither of
the parties to which (not
Leiny o widower or wi-
dow) ig a minor, and any
person whose consent to such marriage wuuld. be
requited thereunder may enfer a protest against
the issue of tlic Marriage Registrar’s certificate, by
writing at any time before the issuc of such certi-
ficate the word ¢ [orbidden,” opposite to the entry
of the nofice of such intended marriage in the
Marriage Notice Book, and by subsceribing thereto
his or her name and place of abade, and his or her
character in respect of cither of the parties, by
reason of which lie or she is so authorized ;

" When such protest has been enfered, no certi-
ficate shall issue until the
Marrige Registiar has ex-
amined into the matter of the protest, and is
satisfied that it ought not to obstruct the issue
of -the certificate for the said marriace, or until
the protest be withdrawn by the party who entered
the same.

45. If any person whose consent is necessary

Provision as to consent
of parent or guardian to
apply and issue of certifi-
catc may be forbidden.

Effeet of protest.

Wiiere - persort whose to any wmarriage under
S se 5 Y . S

consent is necessaryisiin-  this' Part is nonr compos

sane, or unjustiy withholds — mentis, or if any such

consent, partics may peti-

¢ person (other than the
tion.

father) without just cause
withholds Lis or her consent to the marriage,
the partics intending marriage may apply by
petition, wliere the person whose consent is
necessary is resident within any of the towns
of Calcutla, HEladras, and Bombay, to the
High Court, or if the person is not resident
within any of the said towns, then to the Judge of
the district within which such person is resident;
and the said Court er any Judge thereof, or the
said Judge of the district,
may examine the allega-
tions of the petition in @ summary way.

Procedure on petition.

If upon examination such marriage appears pro-
per, such High Court or any Judge thereof, or such
Judge of the district, shall declare the marriage to
be a proper marriage, and such declaration shall be
as good and effectual as if the person whose consent
was needed had consented to the marriage ; and
if such person has forbidden the issue of the
Marriage Registrar’s certificate, - such certificate
shall be issued, and the like proceedings may be
had under this Part in relation to the marriage as
if the issuc of such certificate had not been for-
bidden by such*person. :

46. Whenever a Marriage Registrar has re-
, fused to issuca certificate
trar  refuses certificate, under this Part, either of
party may petition. the parties intending mar-
riage may apply by petition, where the district of
such Registrar is within any of the towns of Cal-
cutta, Madras, and Bombay, to the High Court, or
if such district is not within any of the said towns,
then to the Judge of the said district ; and the said
Court orany Judge there-
of, or the Judge of the dis-
trict, may examine the allegations of the petition

vi.—l13 ¢

When Mariage Regis-

Procedure on petition.

in a summary way, and shall decide thereon. The
decision of such Court or any Judge thereof, or of
the District Judge, shall be final, and the Marrizge
Registrar to whom the application for the issue of
a certificate was originally made shall proceed in
accordance therewith. <

47. Whenever a Marriage Registrar resident
in the territories of any
Native Prince or State in
alliance with Tler Majes-
ty, refuses to issue his

.. certificate, either of the
parties intending marriage may apply by petition
to tlie Governor General of India in Council, who
shall decide thereon ; such decision shall be final,
and the Marriage Registrar to whom the applica-
tion was originally wade shall proceed in accord-
ance therewith.

When Registrar in allied
Native State refuses cer-
tifieate, petition may be
made to Governor General
in Couneil.

43. Whenever a Marriage Registrar, acting
under the provisions of
section forty-four, is not
satisfied that the person
forbidding the issue of the
certificate is  authorized
by law so to do, the said Murringe Registrav
shall apply by petition, where the district of such
Registrar is within any of the towns of Culcutta,
Madras, and Bombay, to the Uigh Court of Judi-
catare in the Presidency ov place within which
such district is comprised, or, it such district be not
within any of the said towuns, then to the Judge
of the district within which the same is comprised.

If Registrar doubt au-
thority of person forbid-
ding, he may petition
Tligh Court or District
Judge.

The said petition shall state all the circumstan-
ces of the case, and pray
for the order and direc-
tion of the Court concern-
ing the same, and the said Ilich Court, or any
Judge thereal, or such Judge of the district, shall
examine into the allegations of the petition and
the circumstances of the case. and if, upon such
examination, it shall appear that the person for-
bidding the issue of such certificate is not autho-
rized by law so to do, such IHigh Court or any
Judge thereof;, or such Judge of the district, shall
declare that the person forbidding the issue of
such certilicate is not authorized as aforesaid, and
then, and in such case, such certificate shall be
issued, and the like proceedings may be had in
relation to such marriage as ift the issue of such
certificate had not been forbidden by such person.

Contents of, and pro-
cedure on, peiition.

In all cases wherea Marriage Registrar appoint-

Marri : ed under section eight, to
allied not satistied  act within the territories
of want of authorityin per- ol any Native Prince or
son forbidding, may refer  State in alliance with Ier
to Governor General. ——— Majesty, is not satisfied
that the person forbidding the issue of the certi-
ficate is not authorized by law so to do, the said
Marriage Registrar shall transmit a statement of
all the circumstances of the case, together with
all documents and papers relating thereto, to the
Governor General of India in Council ; and, if
it appears to the Governor
General of India in Coun-
cil that the person forbidding the issue of such
certificate is not authorized by law so to do, the
Governor General of Indin in Council shall
declare that the party forbidding the issue of
such certificate is not authorized as aforesaid, and
then, and in such case, such certificate shall be
issued, and the like proceedings may be had in

Procedure on reference.
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relation to such marriage as il tlic issue of such
certificate had not been forbidden by such person.

49. Evevy person entering a protest with the
Marringe Registrar, under
this Part, against the issue
of any certificate on
grounds which such Mar-
tiage Rewistrar, under section forty-four, ov the
ich Court or Judge thereof, or the District
Judee, under section forty-five or forty-six, declares
to be fiivolous and such us ought not to obstruct
the issue of the certificate, shall be hable for the

. S H - ?
Liability of person pro-
testing on frivolous grounds
against izsue of certificate.

cosls of all proceedinzs in relation thereto and for

damages to be recovered by suit by the person
against whose mairiage such protest was entcred.
50. The certificate to be issued by the Mar-
EOe ol certifonte. rif\gq :]'l‘cgistriw 1}{1(1(3.1- the
provisions of section forty-
one shall be in the form contained in the second
schedule to this Act annexed, or to the like efect,
and the Local Government shall furnish to every
Maniage Registrar a suflicient number ol forms of
certificate.

After the issue of the certificate of the
Mariiage Registrar, ov
where votice is required
lo be given under this
Act to the Marriage Re-
gistrars for different dis-
tricts after the issue of the certificates of the Mar-
tinge Registrars for sucl districts, marrige may,
il there be r-=>C.fy! impediment to the marriage
BIMNEISIICE (& ihied 10 such certificate or
-ea fiitname, Molemnized between such parties,
-.\ccm'd'nln‘f Pk form and ceremony as they
think fit to adojts But every such marviage shall
ve solemnized between the hows of six in the
morning and seven in the evening, in the presence
of some Mairiage Registrar (to whom shall be
delivered such certificate or certificates as afore-
said), and of {wo or more witnesses, und in some
part of the ceremony cach of the parties shall de-
clare as follows or to the like effect—

ol

After issue of certificate,
marriaze may be solem-
nized in presence of Mar-
i strar and two

“ 1 do solemnly declare that T know not of any
lawful impediment why T, A. 7%, may not be
Joined in matrimony to C. D.

And each of the partics shall say to the other
a8 follows or to the lile effect—“ 1 call upon these
persons heie present fo witness that 1, 4. B., do
take thee, C. 22, to be my lawlul wedded wife
o fausband).” :

Whenever a marriage is not had within
three months after the no-
tice has been entéred by
the Mariase Registrar,

as required by section

thirty-nine, the notice and
the ceutificate, il any, issucd thereupon, and all
other proceedings thereupon, shall be utterly voigk;
and no person shall proceed to solemnize the mar-
nage, nor shall any Marriage Registrar enter the
same, until new notice has been given, and entry
made, and certificate thercof given, at the time and
in the manner aforesaid,

53. A Mamiege Registrar before whom any

Marringe Registrar may  marriage is solemnized
nsk. for particulars to be under this Part muy ask
registered. of the persons to be mar-
ried the several particulars required to be regis-
tered touching such marriage. i

52,

When mavinge is not
had within three months
after notice, a new notice
required.

54, After the solemuization of any marriage
under this Part, the May-
riage Registrar present at

the solemnization thereof shall f'or_tln\'ilh I 1

such marriage in duplicate, !ha_t is to say, in a
Marriage Register Book, according to the form of
the fourth schedule hereto annexed, and also in a
cerlificate attached to the Mnrriage_ Register B.ook
as a counterfoil; and the entry of s}xch marringe
in both the certifeate and the Mairiage Register

Registry of marriages.

whom the marriage has been so!cmni?,ml, il'll)(:rc-
be any such person, and by the Marriage Regis-
trar present at such marriage, whether or not the
marriage is solemnized by him, and also by the
parties married, and attested by two witnesses.

Every such entry shall be made in order from
the beginning to the end of the book, and the
number of the certificate shall correspond with
that of the entry in the Marriage Register Book.

55. "The Marriage Registrar shall forthwith
- separate the certificate
mitted monthly to Scere-  from the Marriage Reg
tary to Government. ter Book and transmit it,
at the end of every month, to the Secretary to the
Locul Government.

The Marriage Registrar shall keep safely the
suid Register Book until
it be filled, and shall then
transmit the same to the
Secretary to the Government, or to such other
officer as aforesaid, to be kept by him with the re-
coids of his office.

56. The Maniage Registrars in the temitories

Registrrs i allicd  OF any N:d!.l\‘(: Prince or
Native States to transmit  State in alliance with Her
certificates  to  Forcign  Majesty, shall transmit
Secretary. the certificates mentioned
in scction fifty-seven to the Sceretary for the Fo-
reign Department of the Government of India.

Certificates to be tv

8=

Custody and transinis-
sion of Register Book.

7. When any Native Chuistian about to he
married applies for or ten-
ders a notice of marriage,
or applies for a certificate
rom a Muitinge Reois-
trar, such Marriage Re-
gistrar shall ascertain whether the said Native
Christian understauds the English language, and,
i he does not, the said Marriave Registrar shall
translate such notice or certificate, or both of
them, as the case may be, or shall cause the same
to be translated to such Native Christian iy the
language of such Native Christian, or the sajd
Marriage  Registrar  shall otherwise ascertain
whether such Nutive Chiistian is counizant of the

Incase ofa Native Chris-
tian, Registrar to ascertain
that notice and certificate
are understood. ;

Book shall be signed by the person by or before)

purport and effect ol the said notice and eertid,
\

licate.
58 When any Nutive Christinn is married

c = under the provisions
Native Christians to he provisions of

1e dar
made to understand decla- this ]..(,\”’ the_ party
rations at marriage. Sj"““"'“"g‘ the said mar-
riage shall  ascertain

whether such Native Christian understands the
inglish language, and, ifhe does not, the party
solemnizing the said marriage shall, at the time of
the solemuization thereof, translate, or cause to be
translated, to syuch Native Chvistiau, in the lan-
- * 4 L} 3 a 5
guage of such l\atn:e Ch.nstl.m, the declarations
made at such marriage in accordance W e
provisions of this Act,

\
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59. The registration of marriages between
Native Christians under
this Part shall be con-
ducted in conformity to
the rules laid down in section thirty-seven (so far
as they are applicable), and not otherwise.

Registration of marriages
between Native Christians.

PART VI.
Marniace ot NaTive Curisrians.

60. Lvery marriage between Native Christians
applying for a certificate,
shall, without the prelimi-
nary notice required under
Part II1., be certified un-
der this Part, if the following conditions be fulfilled,
and not otherwise :—

(1.) The age of the man intending to be mar-
ried shall exceed sixteen years, and the age of the

On what conditions mar-
ringes of Native Christians
may be certified.

-woman  intending to be married shull exceed thir-

teen years:

(2.) The man and the woman shall not stand
to each other within the prohibited degrees of con-
sanguinity or affinity :

(3.) Neither of the persons intending to be
mairied shall have a wife or husband still living :

(4.) In the presence of the person licensed
under scction nine, and of at least two credible
witnesses, each ol the parties shall say to the
other—

“I call upon these persons here present to
witness that 1, A. 8., in the presence oi Almighty
God, and in the name of our Lord Jesus Christ,
do take thee, C. D., to be my lawful wedded wife
[or husband],” or words to the like cffect :

(5.) Such declaration shall be made between
the hours of six iu the worning and seven in the
evening

Provided that no warriage shall be certified
under this Part when either of the parties intend-
ine to be married has not completed his or her
cighteeath year, unless such consent as is men-
tioned in cection nineteen has been given to the
intended marriage, or unless it appears that there
is no person living authorized to give such con-
sent,

Gl.

When, in respect to any marriage falling
under this Part, the condi-
tions preseribed in section
sixty have been fulfilled,
the  person licensed  as
aloresuid, in whose pre-
sence the said declaration shall have been made,
shall, on the applicaticn of either of the parties to
such marringe, and on the payment of a fee of
four unuas, prant a cerdificate of such marriaze.
Such certificate shall be sioned by such licuu?‘cd
person, and shall be received in any suit touclu‘ng
the validity of such mariage as conclusive
evidence of the same marriage having been
perfarmed.

On marriage (the condi-
tions having been falfilled)
licensed person to  grant
certificate.

6G2. A Register Book of all marriages of which
; certificates are granted
under section sixty-one,
shall be kept by the per-
son granting such certificates in his own vernacu-
lar language. Such Register Book shall be kept
according to such form as the Local Government
from time to time prescribes, and the said book,
or true extracts thevefrom, duly authenticated,

Register
kept.

Book to le

shall be deposited at such places and atsuch times
as the Local Government directs.

63. Every person licensed under this Act to
arant certificates of mar-
riage and keeping a Mar-
riage Rezister Book under
scction sixly-two, shall, at
all reasonable times, allow search to be madein such
book, and shall, on payment of the fees prescribed
by the Local Government under section cighty-
three, give a copy, certificd under his hand, of any
entry or entries in the same. 3

G4.

Part VI. not to apply to
Roman Catholics.

Saving of certain mar-
riages.

Search in Register Book
to be allowed and copy of
cntry given.

This Part of this Act, except so much of
sections sixty-two and
sixtv-three as are referred
to in section thirty-seven,
: shall naot apply to mar-
riages hetween Roman Catholics. But nothing
Lerein contained shall be construed to invalidate
any marriage contracted between Roman Catholies
under the provisions of Part V. of Act No. XX V.
ol 18G4, previous to the repeal of that Act.

"PART VII.

PrNALTIES.

65.  Whoever intentionally makesany fulse oath
Punishments— or declarstion, or signs

any-false notice or certi-
ficate required by this
Act, for the purpose of
procuring any marriage, shall be deemed guilty of
the offence described in section one hundred and
ninety-three of the Indian Penal Code.

GG.

for false oath, declara-
tion, notice or certificate
for procuring marvinge ;

Whoever forbids the issue by a Mariiage
Registrar of a certificate
by  falsely representing

himself or herself to be a’

person whese consent to

the marriage is required ,
by law, knowing such representation to be false,

shall be deemed guilty of the offence desciibed in

section two hundred and five of the Indian Penal

Code.

67.

for forbidding by false
personation, issuc of certifi-
cate by BMarriage Regis-
trar ;

Whoever, not being authorized under this
Act to solemnize a-mar-
riaze in the absence of a
Marriage Registrar of the
district in which such
marriage is solemnized, knowingly solemuizes a
wartiage between persons one or both of whom
professes or profess the Christian religion, shall be
punished with imprisonment which may extend to
ten ycars, and shall also be liable to fine; or,‘in
lieu of a sentence of imprisonment for seven years
or upwards, to transportation [or a term of not less
than seven years, and not exceeding ten years ;
or, if the offender be an European or American,
to penal servitude according to the provisions of
Act No. XXIV. of 1855 (to substitute penal seryi-
tude for the puniskment of transportation in respect
of Lurapean and American convicls, and to amend
tie law relating to the removal of such convicts).

for solemnizing marriage
without due authority.

68. Whoever knowingly and wilfully solem-
nizes a marriage between
persons one or both of
whom professes or profess
the Christian Religion at
any time other than between the hours o_l' six in the
morning and seven in the evening, or in the ab-

for solemnizing marriage
out of proper time, or
without witnesses.
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sence of at least two credible witnesses, shall he
punished with imprisonment for a term \\'hl.(‘h may
extend to three years, and shali also be liable to
fine.

The provisions of this section shall not apply
to marriages solemnized
under special  licenses
aranted by the Anglican
Bishop of the Diocese or
by his Commissary, nov to wmarriages performed
between the hours of seven in the evening and six
in the morning Ly a Clerayman of the Church of
Rome, when he has reccived the general or special
license in that behalf mentioned in section ten.

69. Auny Minister of Religion licensed to so-
lemuize marriages under
this Act, who, without a
notice in writing, or when
one of the parties to the
marriage, not Dbeing a
widower or widow, is a minor, and the required
consent of the parents or guardian to such mai-
riage has not_been obtained, within fourteen days
after the receipt by him of notice of such marriage,
knowinuly and wilfully solemnizes a marriage
under Part I11., shall be punished with imprison-
ment for a term which may extend to three years,
and shall also be liable to fine.

70. A Marriage Registrar under this Act, who

for issuing certificate, oy COMMits any of the follow-
marrying, without publica-  Ing offences ;
pefnotico; (1) knowingly and wil-
fully issues any certificate for marriage, or solem-
nizes any marriage, without publishing or aflixing
in some conspicuous place the notice of such
marriage as directed by this Act ;

(2) after the expiration of two months after a
certificate in respect of a
marriage shall have been
issued by him, solemnizes
such marriage ;

excepting marriages s0-
Jemnized under special li-
cense 3

for solemnizing without
notice or within fourteen
dnys after notice, marringe
with minor ;

marrying after expiry of
certificate 3

< (3) without an order of a competent Court

authorizing him to do so,
solemnizes any marriage
when one of the persons
intending marriage (not
being a widower or
. widow) is a minor, belore
the expiration of fourtéen days alter the receipt of
such notice, or without sending, by the post or
otherwise, a copy of such notice of marriage to
the Senior Marriage Registrar of the district (@if
there be more Marriage Registrars of the district
than one), and, if he himsell be not the Senior
Murriage Registrar ;
(4) issues any certificate, the issue of which shall
have been prohibited as
in this Act provided by
any person authorized to
prohibit the issue thereof,
shall be punished with imprisonment for a term

- which may extend to five years, and shall also be
liable to fine.

71. Any Marmiage

solemnizing  marriage
with winor within fourteen
days, without authority of
Court, or without sending
copy of notice ;

issuing certificate against
authorized prohibition ;

Registrav knowingly and
wilfully issuing any certifi-
cate for marriage after
the expiration of three
months after the notice
has been entered by him
as uforesaid, or knowingly
and wilfully issuing, with-

for issuing certificate
after expiry of notice, or,
in case of minor, within
fourteen days after notice,
‘or against = authorized
forbiddal ; i

out the order of a competent Court authorizing him
so to do, any certificate for marriage, where one
of the parties intending marriage (not being a
widower or widow) is under twenty-ouc years of
age, before the expiration of fourteen days after
the cntry of .such notice or any certificate the
issue of which has been forbidden as aforesaid by
any person authorized to forbid such issue, shall be
deemed to have committed an offence under sec-
tion onc handred and sixty-six of the [ndian Penal
Code.

for unauthorizedly mar-
1;\:1113 according to usage
of—

the Church of England,

72.  Whoever, being a
person authorized under
the provisions of (his
Act to solemnize a mar-
riage,

and not being a Clergyman of the Church of
England, solemuizing a marriage after due publi-
cation of banns or under a license from the An-
glican Bishop of the Diocese or a surrogate duly

authorized in that behalf,

or, not being a Clergyman of the Church of
Scotland, solemnizing a
marriage according to the
rules, rites, ceremonies, and customs of that Church,

or Church of Scotland,

or, not being aClergyman of the Church of Rome,
solemuizing a marriage
according to the nrites,
ruleg, ceremonies, and customs of that Church,

or Church of Rome ;

knowingly and wilfully issues any certificate
for marriage under this
Act, or solemniz:s any
marriage  between such
persons  as  aforesaid
without publishing, or causing to be aflixed, the
notice of such marringe as directed in Part [IL.
of this Act, or alter the expiration of two mouths
after the certificate shall
have Dbeen issued by
him;

for issning certificate or
marrying without publish-
g netiee,

or after expiry of certi-
ficate;

or knowingly and wilfully issues any certificate
: for mariage, or solenni-

zes a marriage between
such persons when one
of the persons intending
marriage, not beine a
widower or widow, is a minor, before the exi)ira-.
tion of fourteen days after the receipt of notice of
such marriage, or without sending, by the post
or otherwise,a copy of such notice to the Marriace
Ilﬁcgistmr, or, lif thxcrg be {?orc Marriage Registrars
thau one, to the Senior Marriage Registrar
TR 5 se Registrar of the

for issuing certificate for,
or sslemmzing, marriage
with minor, witiin fourteen
days alter notice ;

or knowingly and wilfully issues any certificate,
the issue of which has
been forbidden under this y

Act by any person au- "\
thorized to forbid the issue ; AL i

for issuing certificate
authorizedly forbidden ;.

or knowingly and wilfully solemnizes any
marriage forbidden by any
person authorized to for-
bid the same, 3
shall be punished with imprisonment for a term
which may extend to four years, and sh
| Y tt all S
liable to fine. 4 R
73. Whoever, not being licensed to grant a
certificate of marriage un-
d.er Part VI, of this“Act,
grants such certificate in-
tending thereby to make

for solemnizing marringe
authorizedly forbidden,

for umlicensed person
granting  certificate pre-
tendiug to be licensed ;
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it appear that he.is so licensed, shall be punished
with imprisonment for a term which may extend
to five years, and shall also be liable to fine.

74. Whoever wilfully destroys or injures, or

causes to be destroyed or

b fordu;‘troyiugOr falsify- inlel'Cd, any Register
ing Register books. book or the counteifoil

certificates thereof, or any part thereof, or any
authenticatd extract therefrom,

or falsely makes or counterfeits any part of such
register bovk or counterfoil certificates,

or wilfully inserts, or causes to be inserted, any
false entry in any such Register book or counterfoil
certificate or authenticated extract,

shall be punished with imprisonment for a term
which may extend to seven years, and shall also
be liable to fine.

75.  All prosecutions under this Act shall be
conmenced within  the
space of two years after

the offence is committed.

Liwmitation of prosccu-
tions,

PART VIII.

MISCELLANEOUS.

76. No European British sabject and no person
domiciled in” any country
by the law of which poly-
gamy is prohibited, shall
acquire a right to practise
polygamy by any change in his religious belief.

Bar of right, by change of
religion, to practise poly-
gumy.

77. If any person who has contracted any such
marriage as is provided
for by this Act, orany
other marriage which by
the law to which he is
subject would render any
subsequent marriage during its continuance illegal,
marries any other person during the ¢ontinuance
of such marriage, he shall, whatever religion he
may profess at the time of such subsequent mar-
riage, be deemed guilty of the offence described in
section four hundred and ninety-four of the Indian
Penal Code, and every such subsequent marriage
shall be void.

Punishment for marrying
again during continuance of
marriage under law for-
bidding polygamy.

78.  Whenever any marriage has been solem-
nized in accordance with
the provisions of sections
four and five, it shall not
be void merely on account
of any irregularity in res-
pect of any of the following matters, namely.

What matters nced not
be proved iu respect of
marriage  in  accordance
with Act.

(1).—Any statement made in recard to the
dwelling of the persons married, or the
consent of any person whose consent to
such marriage is required by law :

(2).—The notice of the marriage :
(3).—The certificate or translation thereof:

(1)-—The time at which the marriage may have
been solemnized.
vi.—113 d

_79. Every person charged with the duty of-
registering any mairiage,
who shall discover any

error to have been: committed in the form or

substance of any entry, may, within one month

next after the discovery of such error, in the pre-

sence of the persons married, or, in case of their

death or absence, in the presence of two other

credible witnesses, who shall respectively attest the

same, correct the erroneous entry according to the

truth of the case, by entry in the margin without
any alteration of the original entry, and shall sign

the marginal entry, and add thereunto the day of
the month and year when such correction shall be
made, and such person shall make the like mar-
ainal entry, attested in the like manner, in the
certificate thereof.

Corrections of errors.

And, in case such certificate has been already
transmitted to the Secretary to the Local Govern-
ment, such person shall make and transmit in

like manner a sepavate certificate of the originul

erroneous enfry, and of the marginal correction
therein made.

80. Lvery person solemnizing a marriage under
this Act, and hereby re-
quired to register the -
same, and every Mar-
riage Registrar or Secre-
tary to a Local Government having the custody for
the time being of any Register of marriages, or of.
any certificate or copies of certificate under this
Act, shall, atall reasonalle times, allow searches to
be made of any marriage register book, or of any
certificate, or duplicate, or copies of certificate, in
his custody, and shall give a copy under his haund
of any entry in the same, on the payment of the
fees prescribed by the Local Government under
section eighty-three. : .

8l.

Scarches to be allowed
and copics of entries given
on payment of fee.

Every certified copy purporting to be
signed by the person
entrusted under this Act
with the custody of any
marriage register or cer-
tificate, or duplicate cer~
tificate, required tc be kept or delivered under
this Act, of any entry of a marriage in such regis-
ter, or of any such certificate or duplicate certifi-
cate, shall be received as evidence of the marriage
purporting to be so entered, or of the facts pur-
porting to beso certified therein, without further
proof of such register or certificate, or duplicate
copy, or of any entry therein, respectively, or of
such copy.

Certified copy of entry
in marriage register, &c.,
to be evidence of marringe
without further proof.

82. The Secretary to the Local Government
shall, at the end of every
quarter in each year, select
from the certificates of
marriages forwarded to
him during such quarter,
the certificates of the marriages of which the Go-
vernor General of India in Council may desire
that evidence sball be transmitted to England, and
forward the same certificates, signed by him, to the
Secretary of State for India, for the purpose of
being delivered to the Registrar General of Births,
Deaths, and Marriages.

Transmission of certi-
ficates of certain marriages
to Sccretary of State for
India.

83. The Local Government shall determine
Local Government to what fees shall be churge-
preseribe fees, able under this Act for
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the receipt~ and publication of notices of mar-
riages;

the issue of certificates of marriage and the
registration of marriages by Marriage Registrars ;

and for the entry of protests with, or prohibi-
tions of, the issue of -marriage certificates by the
said Registrars ;

for searching Register books, or certificates, or -

duplicates, or copies thereof';

and for the issue of copies of entries in the same
under sections sixty-three and eighty ;

and may from time to time vary or remit such
fees either generally or in special cases, as to it
may seem fit.

84. The Local Government may make rules in
regard to the disposal of
the fees mentioned in

section eighty-three, the supply of Register books,
‘ and the preparation and submission of returns Of\T\
| marriages solemnized under this Act. :

Power to make rules.

SCHEDULE T.

NoTice or MARRIAGE.

To

a Minister [or Registrar]

of .

I hereby give you notice that a marriage is intended to be had, within three calendar months from
the date hereof, between me aad the other party herein named and described (that is to say) :—

Church, chapel, or | District in which
= Rank or Sellinos place of worship | the other party
Names. Condition. Prof: s Age. Dwelling I,‘c{'gth of in which the resides, when the
rofession. place. residence. Vst - .
marriage is to be | parties dwell in
solemnized. different districts.
D) ~5
<
: ]
= &
= by 5
B 5 S %] :
. - 3
% 5 & S 8 : 3
B = ) =
$ g S 3 S S 8
= ] & < ~ S
S g 8 Y -
S = S S < 3 “
i S
L
=
&)
4 ~
=
s
A3
=
S
o
s ]
-3 s
s S S
5 = =
= a 175} S S
§ : z g S
~ . @ S S
™ ~
%) . : B 5 QS
S $ : . & S S
<
= = S X N &
3 5 = £
3 @ 5’, < .

Witness my hand, this

[The Italics in thisschedule axe to be filled e
.when one of the partics lies in another dietrict.]up e

day of © seventy-lwo.

(Signed)  JAMES SMITH.

may be, and the blank division thereof is only to be filled up
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SCHEDULE II.

CERTIFICATE OF RECEIPT OF NOTICE.

I,
do hereby certify that, on the day of , notice was duly entered in my Marriage Notice
Book of the marriage intended between the parties therein named and described, delivered under the hand
of , one of the parties (that is to say):— y
4 Church, chapel, or | District in which
o . e llina place of worship | the other party
Names. Condition. P:};;‘:;\Si%l;l Age. D“‘cﬂ?g }_‘cc'l‘ffégc‘;f inwhich the  |resides, when the
: DAt 4 » marriage is parties dwell in
to be solemnized. | different districts.
: 3
o o . S g
5 § s $ @ £
« s} = ~ ® S
-8 3 ~ < ~N -
©» S IS = = 3
S N 5 N S ) 3
3 o S oy Q ] <
] Lo Q o 2 S
by %) =
= Q
<
<
5
=
} Q
B
=
S
(]
s
~
o
8
o s S
: 3o S >
8 3 S S
|G 5 . 'S Gy 3 S
) 2 (5] D =
< 2 : RS 3 g
= ) : S & =
S 2 : 3 3 ®
5 3 S
~ =
S ~
xR i

and that the declaration required by section seventeen or forty-one of “The Indian Christian Marriage
Act, 1872,” has been duly made by the said (James Smith).

Date of notice entered The issue of this certificate has not been prohibited by any
Date of certificate given person authorized to forbid the issue thereof.

Witness my hand, this day of seventy-two.

(Signed)

This certificate will be void unless the marriage is solemnized on or before the day of

[The Ltalics in the schedule are to be filled up as the case may be, and the blank division thereof
is only to be filled up when one of the parties lives in another district.i' ‘

.
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SCHEDULE III.
Form or REGISTER OF MARRIAGES,

Quarterly Relurns

. of
MARRIAGES
for
Calcutla.
The Archdeaconry of .- Madras.
4 Bombay.
E ( Calcutta,)
I, , Registrar of the Archdeaconry of < Madras, > do hereby certify
{(Bombay, )
that the annexed are correct copies of the Original and Official Quarterly Returns of Marriage
Calcutta,
within the Archdeaconry of < Madras, » as made and transmitted to me for the quarter commencing
(Bombay, ) &
the day of ending the day of in the year of -
Y 2 Yy
our Lord
Signature of Registrar.
9 9
( Calcuita.
Registrar of the Archdeaconry ofd Madras.
\ Bombay.
rAlZu/mbad,
; g Barrachpore,
MARRIUAGES solemnized at -(l sty 5
_Cealcutta, &c., §c. :
*WHEN M,.mnm.n. 1\;:‘3’1!:]5”:’? :;" P
s : B :
) g g 2 ‘B
) = S i =3
- = . = o =
3 2 < | -8 =S g
= -2 g 3 3 Es =
2 = 2 = &5 - S =
: 2 @ g 5 ° °3 =
-] S ] = Q = ® 0 =
= b= o . a « ) ~d £ = =2 I3 e 7 =
= S - = =) = =] 7 = 3 = 3] =1
ﬁsnamg‘ommutm 2| 85| B

l




SCHEDULE V.

Marriace Recister Book.

|

Jits
Widower

Condition.

Spinster .. ...

|
|
|

Rank or
profession.

Carpenler ...-

Residence at the time
of marriage.

Father’s name and
Surname.

William White.

John Duncan.

et S B S gt Do i
NAMES OF PARTIES. | ‘
Number. WiEN MARRIED. e "! Age.
i Christian Name. Q Surname. 1
T I . =~ ‘J-‘!’-" = —r— " _:_ = —
| !
| {
‘ i
| |
|
! |
\ Day. {Month.| Year. | :
| | |
4 |
a1 ___|——— |
1 ‘ ! Jmm““““i White «v.onees| 26 years.... ..|
i
Martha <« ... - Duncan ««--»+| 17 years ... ... {
i
|
| l
i
J -

Married in the

N 2 .
This marriage \Wvas solemnized betwecn “53

James While,

Martha Duncan

'- in the presence of us

| John Green. s

John Smith,

bpip



James oo ovoonn

Martha ......

White v evneen

Duncan ... ..

206 years .. ....

17 years ... ..

! © Ramkor
| profession.

Widower .. .. -.

Spiﬁsler SOOBG

Carpenter .. ..

Agra eevevenan...

LG soctanssaoad

William White. '

John Duncan.

This marriage was solemnized between us

James While,

5 in the presence of us
Maztha Duncan,

Joln Smith,
Joln Green,
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SCHEDULE V.
ENACTMENTS REPEALED.

Number and year. Title. | Extent of Repeal.
| | 5

Statute 58 Geo. 3, cap. 84 ..| An Act to remove doubts as to the validity of certain| The whole.
‘ marriages had and solemnized within the British terri-
tories in India. |
Statute 14 & 15 Vic., cap. 40../ An Act for marriages in India .o ..ov viiaitvevaee o2 oo | The whole.
Act V. of 1852 ......cv oo An Act for giving effect to the provisions of an Act of The whole.
| Parliament passed iu the 15th year of the reign of Her'
| present Majesty intituled ““An Act for Marriages in
\

India.”
Act V. of 1865 ...... :..... The Indian Marriage Act, 1865...... .cce vuveeeve oo.| The whole.
Act XXII. of 1866 .........! An Act to extend the Indian Marriage Act, 18635, to the The whole.

Hyderabad Assigned Districts and the Cantonments of
Secunderabad, Trimungerry and Aurungabad.

II. S. Cux~iNcuay,
Officiating Secretary to the Council of the Governor General
Jor malkiig Laws and Requlations.
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" The following Bill was introduced into the Coun-

cil of the Governor General of India for the
purpose of making Laws and Regulalions on the
19th March 1872, and was referred to a Select
Committe with instructions to make their report
thereon ina week :—

Bill No. 8 of 1872.
A Bill to Amend Act XV. of 1859.

Waereas, by Act XV. of 1859, provision was
made for the grant of
certain privileges to the
inventors of new manu-
factures ; and whereas it is desirable that provision
should be made for the grant of similar privileges
to the inventors of new patterns and designs in
British India ; It is hereby enacted as follows:—

1. This Act may be called “The Patterns and
Designs Protection Act,
1872:"
It extends to the whole of British TIndia, and
Brtent! shall come into force on the
Commencement. 1)1ISSillg thereof.

2. At the end of section one of the said Act

Addition to scetion 1. XV.of1839, the fb”"“'i"g
of Act XV. of 1859. shall be read : —

“ For the purposes of this Act, ¢ New manu-
facture’ shall be deemed to
include any new and ori-
X ginal pattern or design, or
the application of sueh pattern or design to any
substance or article of manufacture.”

3. At the end of section 1V, of the said Act
the following shall be read : —-

‘¢ ])

Preamble.

Short title.

¢ New manufacture’ de-
fined.

rovided that in the case ofa pattern or
design or the application thercof to any substance
or article of manufacture, such privilege shall be
graiited for the term of three years and no more.”
4, After section
XXXVIL of the said Act
XV. of 1859, the following
shall be read : —

Addition to
of 1859
XXXVII,

Act XV,
after  section

vi,—113 f

“XXXVII A. Whenever, by any law for the
time being in force in the
United Kingdom, any per-
son is entitled in the
United Kingdom to an
exclusive right in any pat-
tern or design or in the
application of such pattern or design to any sub-
stance or article of manufacture, such person shall
be entitled in British India to the sole and exclu-
sive right in such pattern or design or in such ap-
plication thereof, and shall be entitled in British
India to the same civil remedies in respect of any
infringement thereof in British [ndia, as those to

Persons invested hy
Tuglish law with rights
as to patterns and designs
to have same rights in
British India.

which he would be entitled in the United
Kingdonz,”

5. This Act shall be rend with and as part
Act to be read as part of the said Act XV. of

of Act XV. of 1859. 1859.

STATEMENT oF Onirers annp REasons.

The object of this Bill is (Is¢) to provide that
the privileges conferred by ActXV. of 18569 on
the nventors of new manufactures, may be ex-
tended to the inventors of new patterns and de-
signs ;

and (2adly), to provide for the enforcement in
Indian Courts, of the rights of persous who have
registered patterns and designs in the United
Kingdom according to the English law, in the
case of the infringement of those rights in British

India.
(Signed) R. STEWART.

The 18th March 1872.

H. S. Cun~NINGmad,

Ofjiciating Secretary to the Council of the
Governor General for making Laws
and Regulution
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The following Report of a Select Committee, togcth.cr with the Bill as settled by them, was presented”
to the Council of the Governor General of India for the purpose of making Laws and Regula-
% tions on the 12th March 18§72:—

We, the undersigned, the Members of the Select Committee of the Council of the Governor General

From Seeretary of State for India (Judicial), No. 42, dated 14th September 1866. (T)' l"“““ 1101‘[1.‘\0 prllrpnse ofma}u_ng
Second Report of Her Majesty’s Commissioners appomted to prepare a body of AL teaulations, to which 5

Substantive Law for India the Bill ti.l define and amend the
Report on Native papers for the week ending 17th August 1867, Law l'clalmg to Coulr\lcts, Sale of
Note by the Assistant Scerctary in the Hlome Depuitwent (Legislative) en the  Moveables, Inddmnity and Gua-

Sccond Report of the Indian Law Commissioners, . ai
From Seecretary to Chief Commissioner, DBritish Burma, No. *#{2, dated 4th rantee, B'."lme"t’ l\gency and

November 1867, Pastnership was referred, have the
Remarks by Ilonourable Sir W. Morgan, Chief Justice, ITigh Court, North- 1‘0"({'“‘ to l'CPﬂI'_t that we have

Western Provinces, on Part IV, considered the Bill and the papers

D'Obstcr\'atlions by the Assistant Secretary to Government of Bengal, Legislative noted in the margin.
Jepartment.

From Under Scerctary to Government of Bengal, No. 66€0, dated 20th December 2. Wehave recast Parts I., II.
13?{7. nnt:\cl‘lck;";rc-c ; o e et and [TI. of the original Bill, com-
emarks by John Cochrane, Esq., da ] d her 1867, e e il S

'l":(:!rllfluU?u{zr Sceretary to UO\'U]‘(lIll,!lcllthf Bul:g:llii\(::: 07l'.")!), :llntcd S50th December DosIng the first (RN segt}ons
1867. and enclosure. and have thrown the provisions
Observations by the Officiating Deputy Commissioner, Dehli, dated 18th Decem- which tlwy embodied into a form
ber 1867, which appears to us to be simpler

Further remarks by John Cochrane, Fsq., dated 24th December 1867. i Gt e
From First Assistant Resident, Haidardbid, No. 45, dated 12th December 1867, anf! 'IIIOI\, l"“e”l“'bk' 1 ‘l: lAldpa;']tl
anlenelocn aet cular, \vc_ 1ave remodelle that

Certain questions by Major General the ITon’ble Siv II. M. Durand, dated 16th  portion of tl.m Billwhich t"e_ats
December 1867. . of contracts in general, and which
Note by C. D. Tield, Esq., dated Lith January 3863, e as it coriginally stood, was, we
Remarks by Rae Chuuna Mull of Delbi, dated 15th Jannary 1868, e A1 Sy ¥
Note by Assistant Sceretary to Government of India, Ilomc) Departiment (Legis- thought, someshubRobscutelyiay

lative), dated 24th Junuary 1368, ranged.  The fundamental terms
From Junior Sceretary to Government of Bengal, No. 495, dated 28th Junuary of the SUbICCt have also been
1868, au enclosure. b ki more precisely defined. The fol-
From Civil and Sessions Judge of Rijshithi, No. 41, dated 31st January 1868, lowiug are the g\'ounds of the

¥rom Deputy Commissioner, Lohdrdi No. 1069, dated 7th January 1868, Lk T i -
From Judicial Commissioner, Chota ;\c'-\;:p\u'. No. 7, dated 31st January 1868, allf!l.lll(tns .“h“'h A Sllgg(.ht.— «
From Under Scerctary to Gowernment of Bombay, No. 328, dated 31st January 3. Section 4 of the Bill s n
1868, and enclosures. these words— A contract is un
I?cmm'lfs by Sucrc!flry and '[‘;'vn.\'u‘wr. ]_}xmk <’)f Bengal, dutc!l‘l 1th February 1868, agreement between partics, where~
TFrom Sceretary of State for India, No. 42, dated 14th September 1866, and by a party engages to do a thin,(_-,'

enclosures. / : y i
From Secerctary of State for India, No. 8, dated Sth February 1867, and enclosures. O €ligages not to df’ a thing. = A
Jrom Comuissimer of Mysore, No. 105-8, datd 2nd April 1568, and enclosures, contract may contain several en-
From Sceretary to Government North-Western Provinces, No 425, dated 1€th gagements, and [hcy may be

April 1868, and enclosures. cither l)y the same party or by

From J. W. BB, Money, Esq., Barrister-at-law, dated 21st May 1868, i ol i
From Officiating Magistrate and Colleetor of Nadden, No. 1688, dated 26th d”'}(“”'"t parties. :
August 1868, and enclosure, Ibroughout theBill, the expres-
Yrom First Judge, Caleatta Swmall Cause Court, No. 39, dated 7th September  sions ¢ ugl'l'(:ln(:nl,' “ contract,’
1868, aud enclosurcs. A A
l“r,()m Registrar, Hich Court, Caleutta, dated &h September 1£68, binding 1greement, cugige

Nt Conwaoe by e
Minute by Honourable 11, $. Maine, dated 11th September 1868, m(“'-, and L“_-"l",_!‘»"P'”i |{) cun-
From Secretary to Government, Panjih, No 913, dated 2rd April 1868, and tract’ arve used indiscriminately.

enclosures. : . _ This wording appeared to us to
1(}:\:.)“1 (i‘lucflsccrumry to Government, Fort St. Geerge, No. 691, dated 23th April e wanting in precision, and we
868, and enclosures. . iy v A ot ]
From Commissioner of Coorg, No. 81-5, dated 2¢th April 1868, Iml\f’ ‘cm_ka\'mn ed. to ,l'l‘“'e the
From Seerctary to Government, North-Western Proviuces, No. 219, dated 6th  SU ’IC‘:l i a clearex llghl. l)y i
May 1£68. definition of contract, which is
A X o - . a o 5
I'rom Seeretary to Government, Paujib. No. Gl(-,.ul.wh.-al_l'llh May 1868. i based on the fullowing theory: .
Trom Under Seerctary to Government, Bombay, No, 1478, dated 19th May 1868, The first step towards a contract
and enclosure. = i il G 6l L s
From Under Scerctary to Govermment, Bombay, No. 1505, dated 29th May 1863, 'S @ proposal. e proposal 1s
From Seeretary to Chief Cowmissioner, British Burma, No. 171-6, dated 10th HCC(‘;II(-(I, it becomes a promise.

June 1868, and enclosure. t Where two men agree, cither by
li‘romlSccrcmry to Government, Fort St. George, No. 1108, dated 14th July 1868, proposal and acceptance of a
and enclosures. : < ..ﬁ" P 'l e o .-
From Under Scerctary to Government, Bengal, No. 4411, dated 10th August DLolse,JORYECD eI I (Ol eal

1868, and enclosares. procal pmm.i,f(fs. thereis an agree-
I'rom Seeretary to Chief Commissioner, Oulh, No. 3752, dated 7th September — ment; and, it the agreement 1S not
1863, and enclosures. y s 3 I"“'cl."' [_{lﬂlllil()lls, thutt whieh
From Seeretary to Chief Commissioner, Oudh, No. 3903, dated 14th September causes it is its  cousideration,

]5';6. . h O S ., an = -
Trom Assistant Sceretary to Chief Comwissioner, Central Proviuces, No. 192, Ihiese terms proposal, promise,

dated 1Gth September 1868, and enclosures. agreement, consideration are all
From Secretary to Government, Panjib No. 1567, dated 3rd December 1863. In common use, and fitly describe
1'~‘chs\p[::1t:clll f{g;};}thc Right Hon’bie the Secrctary of State for India, No. 7, dated relations which arise between man
8th ) i 1869. . Ptk 5
ll)cs]l:\tch from the Right Hon'ble the Seeretary of State for India, No. 8, dated and mar: (|lll!.c mdcpelldellu_v G
18&th Marzh 1869, Jaw. What difference, then, does
Note by Hon’ble J. T, Stephen, dated Gth February 1870, the law make? It enforces some
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Despatch from the Right ITon’ble the Scerctary of State for India, No. 47, dated: agrcemenls, it doqs not. enlo.rc(lzj
24th November 1870. . . others, and there isa third kind:
. Notes by the Hon’ble Members on Scerctacy oft State’s Despatcli, No. 47, dated' 042 - enforces at ghe option Iof :
24th November 1870. ; arty to them, but not at the
Despatch from the Right ITon’ble the Secrctary of State for India, No..11, dated g“)[‘.jign {)f othel', pnrlies-' i

23rd February 1871. i - k 2
From P. W. Dcpartment, No. 1809R, dated 95th September 1871, forwarding :\greemenl to commit a crime, an

letter from S .y to Government, Panjdb, P. W. Department, Railway Branch, asreement to sell a horse, and an

No. 3078G, dated 9th September 1871, aund enclosures, 5t chtained by misrepre-
- Note by Hon’ble J. F.I$1cphcn. dated 2¢th Octoher 1871. agreement . q‘“ = rec)r,nenls Jbui‘
From P. W. Department, No. 167G. R, dated 31st January 1872. sentation, are ai € g | ’ﬁ'
From Financial Department, No. 1328, dated 23rd: February 1872, and onglosurc. the law will not eunforce the first
From Scerctary to Government, Bombay, No. 12567, dated 18th March 1872. at all; it will enforee the second

v, but not of the other- All agreements

at the option of either party, and the third at the option of one part b et
may be put into*one or other of these three classes; those which cannot be enforced at all we mvtilc:{ (;
void agreements ;. those which can be enforced by any of the parties we have called contracts; and those
which can be enforced at the option. of one paxty only, we have called voidable contracts-

4. In some cases, a contract which, when made, is enforceable, ceases fo be enﬁ»rcca_l)le owing to
subsequent occuirences, as, for instance, when a person. eontracts to paint a picture, and dies before he
can complete it. In this case the contract becomes void.

5. By defining these fundamental terms, we think that the Actis made much clearer throughout,
and, in particular, it becomes easy to arrange it in a systematic way..

6. The first point to be dealt with is, obviously, the law as to proposals, which are the first step
towards a contract. Accordingly, chapter I. of the draft deals with. the communication, acceptance, and
revocation of proposals. lts. provisions do-not difler very materially from sections 6 aud 7 of the Bill,
Lut they are adapted to some extent from the New York Civil Code.

7. Sectious 6,8, 9, 10 and 11 in the Bill treat of the validity of contracts under certain circum-
stances; but it seemed to ws that they are not so drawn as to convey readily to the mind of a student the
general theory on which they rest. They correspond to chupter 11, (sections 10-30) of the present draft,
which embodies them all, with the addition of a few sectivns suggested by, or adapted from, the New York
Code. The theory on which the whole subject depends is contained in section 10 of the present draft,
which explains the rest. ¢ All agreements are contracts, if they are made by the free consent of parties
competent to contract, for a lawful consideration, and with a lawful object, and are not hereby expressly
declared to be void.” Each member of this proposition is then separately explained. Section 11 defines
who are “competent persons,” and section 12 defines “sounduess of mind,” which is an element of com-
petency ; section 13 defines ‘consent’; section 14 specifies the five causes—namely, coercion, undue
influence, fraud, misrepresentation and mistake—which may interfere with. the freedom of eonsent; section
15 defines ‘coercion ’; section 16 defines undue influence ’; section 17 defines  fraud ’; section 18 defines
“misrepresentation’; sectiom 19 describes the effect upon an agreement of coercion, undue influence, fraud
and misrepresentation; and sections 20 and 22 deal with the effects of mistakes in fact and. law..

8. These sections together give, broadly and fully, the meaning of a valid contract and of the
m\ture. of the elements of which it is composed., 'Fhe following sections, 24-30,. declare what agreements:
are void. These matters in the original draft are mixed up indiscriminately with its other ;roviaions.
Thus, agreements void for uncertainty are dealt with in section 12, between the subject of misiake and.
that of consideration. It is not expressly said, but only implied (section 13), that an unlawful agree-
ment is void, and section 13 is somewhat clumsy. Nothing is said as to agreements in restraint of
marriage or trade, or asito wagers, or as to agreements not to sue. We have recommended distinct pro-
visions to be made for the etfect of an unlawful object or consideration, the ubsence of consideration
contricts.in rcs!:ruint of marriage or trade, and contracts in restraint ol legal proceedings; coniracts 1ht:»
meaning of which. cannot be ascertained, and contracts by way of wager. As lo contracts in restraint .
of legal proceedings, we have provided, in section. 28, that while, on the one hand, a contract, by which
a person is resticted absolutely from enforcing his claims in Court, is void; on the other hand parties
niny agree that, in the event of a dispute arising. between them in respect to any specified ma,uel.S it
shall be referred to arbitration, and that only the amount awarded in such arbitration shall be recoverable
We recommend that, when such a contract to refer has been made, it shall be a bar to any el

'bro'ught' in respect of the matters to which it relates, other than an action for the amount awarded in
abitration. This appears to us to embody. the vesults of the latest English decisions, and to be consonant
with justice and' good sense. .

9.. “Secum\sllﬁl'-w of the original Bi]l. are replaced by chapter IIT. of the draft now submitted:
headed “Of Contingent Contracts.”” The original sections appeared to us to mix wp two matters which
are essenik Uy distinet, namely, (1) agreements contingent upon an event collateral to the :un‘(:emem.—-c-1
if A contracts to pay a sum of money to B, if B lives to be twenty-oune. (2) Reeciprocal 3 o
if A contracts to pavfor alhorse, if B delivers it. 'The result is a good. deal of confusion.
to see why sections 14, 15 and 16 of the Bill are separated by nine other sections from the se
which are put under the heading “Qf Conditional Cuntracts,” When carcfully examined

promises—as,
[t is difficult
ven sections
, it will be
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apparent that the attempt to simplify by neglecting the distinction to which we have referred has caused
this, and that the result is to make a 'clear subject obscure. It aiso introduces, we think, positive error.

T'hus, sections 26 and 27, taken together, provide that “an engagemeut by contract may be made with the

condition superadded that it shall be terminated in case a specified wncertain event shall happen;’ and

that, ¢if at the time of the contract the event is repugnant to law or morality,’ the condition is invalid.

Suppose a man engages, by contract, to carry goods safely unless they are taken from him by thieves or

robbers, the contract 1s clearly good ; yet, under the terms of these sections, the condition would be void.

This avises from the neglect to distinguish between conditions independent of a contract, and conditions

which form a part of the contract. 1tissurely one thing to contract to indemnuify a man if some one else

robs him, and another to contract to indemuify him if he robs somne one else. Each contract contem-

plates the commission of a crime ; but the first regards it simply as a possible coutingeney, the second

involves a promise to commit it. Besides this, it is extremely difficult to wauke any clear distinction, if
the arrangement of the Bill is maintained, between the provisions of sections 26 and 27, referred to above,
and those of section 13, which relates to consideration. According to section 13, itis essential to the
validity of a contract that there should be a good consideration, and lawfulness is essential to the goodness
of a consideration. By section 14, a condition may be something which coustitutes the consideration ;
by sections 26 and 27 the condition ¢ must not be repugnant to law.’ If the condition is part of the
consideration, sections 26 and 27 re-enact, in a somewhat obscure and disjointed way, what is enacted
much more clearly by section 13. -

10. The present draft is intended to avoid this by separating three cases—
1. The consideration for the contract. This is provided for in seetions 24 and 25.

2. The case of agreements made contingently upon some event independent of them. This is pro-
vided for in chapter 11L. sectious 31-36.

3. The effect which the relation between reciprocal promises has on the order in which they are to
he performed. This is provided for in sections 51 to 58, which form one of the sub-divisions of chapter
IV. “Of the Performance of Contracts.”

11. No doubt the word ¢ condition,” or ¢ conditional,” might be applied in a popular way to each of
these three matters. 1f A’s promise is the consideration of B’s; orif A makes a promise to B contin-
gently on C’s death; or if the intention is to say that, if A promises to pay for B's horse on delivery, A
nced not pay unless and until B is ready to deliver—it might be said that the consideration of A’s pro-
mise in the first case, C’s death in the second case, and B’s readiness to deliver the horse in the third
case, were respectively the conditions of A’s promise, or that A’s promise was conditional upon them ; but
we think that, if the sections to which we have referred (namely, 24 and 25, and 51 to 58 of the draft)
are read and compared with the corresponding sections (13 to 31) in the Bill, it will be found that the
distribution of the subject under the three heads now suggested makes it much clearer.

12. Section 32 of the original Bill has been omitted. Its substance is disposed of in the Evidence
Act.

13. The sections in the Bill (33 to 51 inclusive) relating to Performance of Contracls are not

arranged upon any particular principle, though they appear sound in substance. We propose to arrange
them as follows:—

Contracts which must be performed :

By whom contracts must be performed :
Time and place for performance:

Oider of performance of reciprocal promises :
Appropriation of payments:

Contracts which need not be performed.

14. These headings appear to place the subject in its natural order, y_vhi_ch is not the case with the
original Bill. The arrangement there adopted is such, gh:}l the general principle lhul..cuch party to a
contract must perform his own part in it, unless he is in some way excused from d‘mn_g 50, 18 nowhere
plainly laid down. The first section (33), which r.elates to the subject, lays down a principle of no great
or geueral impor'.unce, namely, that a man may, m certam cases, perform a c'oull'act Vlcariously; 80, too,
the draft Bill puts the subject of Tender (sections 45, 46) at the very end of the chapter. It ought, in
our opinion, to come ut the beginning, as a qualification upon the general rule thut contracts must be
petformed. We have accordingly placed it there (see sections 37, 38). As to the question by whom
contracts should be performed, the original Bill is arranged in a rather confused way. In sections 33
and 34 it provides for two unimportant matters about delezating the performance of a contract, and
accepting performance by a third person. It then goes ou (sections 35, 36) to a most important mat-
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ler-——dispensation'from an old contract and the substitqtin_n. _oF one contract for mllo.tlvmf-; l:'md, z:{'ter au
interval of ten sections, it provides for the devolution of liabilities on the representatives 1“ ‘_c‘%l la(itm?
(sections 47-50). It appears to us that sections 35 and 36 fall properly under the he:l(l 0 Contlﬂact?
which need not be performed;’ and sections 47 to 50 under the head of *Persons by whom Contracts

must be performed.’

15. Part I1I. of the Bill relates to what are commonly called quasi-contracts. As to this we have
omitted sections 54 and 55. The Luw of Ev:dence provides, to a lm‘g"e extent, for the cases l'efel}‘e(]] to'
in sections 54, by the rule that one party to a coutract is precluded from setting up a s‘mle_o(' lects ot ter
than that which he caused or intentionally allowed the other party to bclu?ve to exist. Section 55 'scc_m-s -
to us to belong more properly to the law of torts. [llustration (¢), especially, is « pure case of an :1cl|0;1
for misrepresentation, and the mode of computing the damage which the misrepresentation has occasioned.

16. We have omitted all reference to special branches of the law of contract, which, at present, are
regulated cither by express legislation or recognized custom, ¢. g., the law of Shipping, of Jj:ll;l:s of lix-
change, Insurance, Master and Servant, Carriers, &c. T'his omission renders the present Bill so far
incomplete; but we consider this incompleteness a less evil than the inconvenience of dealing with so
many varied and intricate subjects in a single enactment. It will be easy at a future period, when the
present Bill has been for a time in operation, and its results have been practically tested, to deal with all
or any of the subjects above referred to, and to add them as a new ch.npter to the Act. ] With 1!113 view
leave has already been asked to introduce a Bill to amend and consolidate the law relating to Carriers,
and it would no doubt be desirable that the law of master and servant should at an early date be put into
a clearer form than that in which it is at present. No sufficient information has at present been collected

to render legislation on this subject safe.

17. As to the question of title in the veador, the original Bill provided that a boné fide purchase
from the person in possession «f goods should have the tffect of passing th: ownership, provided that the
eircumstances were not such as to raise a presumption that the vendor had no right to sell. The pro-
priety of this provision was much diszussed, and its probable result in facilitating the disposal of stolen
property strongly insisted upon. When property has been stolen from its rightful owner, and has found
its way into the hands of an innocent purchaser, it is a mere question of expediency as to which of the
two shall bear the loss of the transaction. It is difficult to lay down any general rule, grounded on equit-
able considerations, Lecause the blame, it any, in the transaction may quite as easwily attach to one party
as the other. 'Ihe owner may have used every reasonable precaution and the purchaser may have been
jrossly negligent, or the purchaser may have been cautious and the owner negligent.  After much con-
sideration, we have resolved on abandoning the principle laid down in section 75 of the original Bill, and
have provided for the subjecet in section 108 of the dralt now submitted. We propose that a seller shall
be unable to give a better title to goods than he has himsell, except in the following cases, namely :—

—

. When the seller is Ly consent of the owner in possession of a dock-warrant or other docu-
ment showing title to the goods sold :

2. When the seller is one of several joint owners of the goods sold and in possession of the
goods by permission of the other joiut owners :

3. When the seller has obtained possession of the goods uader a voidable contract and the
contract has not been avoided before the sale; provided that the circumstances which render
the contract voidable do not amount to an offence.

In e?ch of the abave cases, it is necessary that the purchaser should have acted on wood faith and
hat the circumstances should not have been such as to give him reasonable ground to suspect that the’seller
had a right to sell. -

18.  With regard (o the distinction between penalties” and “liquidated damages,” we have seent
reason to modity the terms of the original section (53). It provides that, “when a contract has been bro- 3
ken, if 2 sum is named in the contract itself s the amount to be paid in the case of such breach the 'xmouog
5o named shall be paid accordingly,” in other words, it treats all such sums as it they wo:‘c li‘ ‘uid'mlzld
damages, and never regards them as penalties.  We arve quite conscious that it is highly d(’S?l"ll)fG t
simplify the law by removing the distinetion between penalties and liquidated damages: but we '1.rc ‘cle'x -]0
of opinion that, under the peculiar circamstances of this connlry, the best way to do so is to )1'(;\'i(le ;;lI {
all sueh sums ?lm\l be treated as penalties. It is notoriously the practice of the Natives ]fo introd “}
heavy penal stipulations into their agreements, and these are always intended to operate simply én terr -3
It may, no doubt, be said thiat, by chanuing the law, the people' might be led in time t;) qlhgue- 'orem.
But p_artly thrmp_-h the tenacity of habit in the Natives, partly through the time which it ‘t'\kos tlos)ﬁfli?.“}'
acquaintance with a new rule, and partly also through the fact that, in the cage of b"“(lzde&3 't( : L;c
creditor who fiames the lustrument, there would be a great deal of positive suffering inflicted, and : lcs':)lm
more than the lexislature has a ot to impose, before the vesult aimed at by the Bill could’ b e,
We have accordiugly altered the fist clause of this section as follows:— S ied:
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*When a contract has been broken, if a sum is named in the conlract as the amount to be peid in case
of such breach, the party complaining of the breach is entitled, whether or not actual damage or loss is
proved to have been caused thereby, to receive from the party who has broken the contract reasonable
compensation not exceeding the amount so named.”

We have provided, however, that when, by the provisions of any law, a person binds himself under a
penalty to perform any condition, he shall be l:able to pay the whole of the penalty if he fails to perform
the condition. This is intended to provide for the case of recognizances, bail-bonds, and the like.

19. Section 152 of the Bill provides that, “where the bailment is gratuitous, the bailor is entitled at
any time, upon reasonable notice, to the restoration of the goods bailed.” = We have substituted (section 159)
the following provision arounded on the New York Code, paragraph 958:—¢ 'l'hc'lender of a thing for use
may at any time require its return if the loan was gratuitous,‘even though he lent it for a specified time or
purpose. But if on the faith of such loan the borrower has acted in such a manner that the return of the
thing before the time agreed upoun would cause him loss exceeding the benefit derived actvally by him
from the loan, the lender must, if he compels the return, indemnify the borrower for the amount in which
the loss so occasioned exceeds the benefit so derived.”

20. In section 159 of the Bill we have inserted (section 166) the words “in good faith?’ before
“delivers.” ' ;

21. Section 161.—After this section .we have introduced, from the New York Code, § 943, the
following clause (169):— ;

“ When a thing which is commonly the subject of sale is lost, if the owner cannot with reasonable dili- .
gence be found, or if he refuses upon demand to pay the lawful charges of the finder, the finder may sell it —

(1) when a thing is in danger of périshing or of losing the greater part of its value; or (2) when the
lawf(ul charges of the finder 1u respect of the thing found amount to two-thirds of its value.”

22. Section 163 of the original Bill provides that “in the absence of any agreement to the contrary,
bankers, factors, and wharfingers have no right to retain any goods bailed to them as a security for a
gneral balance of account.” ~ No reason is given for the abolition of the general lien in these cases, and we
think it expedient to alter the section (171) thus :— v

“ Bankers, factors, wharfingers, attorneys of a High Court, and policy-brokers may, in the absence of:
a contract to the contrary, retain as a security for a general balance of account, any goods bailed to them,
but no other persons have a right to retain as a security for such balance, goods bailed to them, unless
there is an expréss contract to that effect.”

23. Section 170 of the original Bill provided that “a person who is in possession of goods, or of
any bill of lading, dock-warrant, warechousekeeper's certificate, warrant
or order for delivery, or any other document of title to goods, may
make a valid pledge of such goods, or documents ; Provided that the
pawnee acts in good faith and under circumstauces which are not such as to raise a reasonable presump-
tion that the pawner is acting improperly.”

Pledge by possessor of documentary
title to goods.

To this we have added (section 173) a proviso which seems to us nefessary with a view to discourag-
ing -the pledge of stolen property—

« Provided also that such goods or documents have not-been obtained froin their lawful owner or
. ; ey
from any person in lawful custody of them by means of an offence or fraud.”

94. Section 186 of the orieinal Bill forbids an agent to employ another to perform acts which he
has undertaken to perform pcrsiinully. We have :l(hlpd, in section IOQ of our draft, the words “ unless,
by the ordivary custom of trade, a sub-agent may, ar, from the nature of the agency, a sub-agent must be
employed.”

35. Section 191.—This section of the oviginal Bill provides that an agent, in the absence of his
principal’s directions, is bound to conduct llis};usin-;ss :Eccortl'!ng to Lh(_: custom which prevails in doing
business of the same kind. We have added, in seciion 211 of our draft, the words “at the place where
the agent conducts such business” [reland V- Livingtson, 2. L. R. Q. B. 107, per Shee, J.]

We have provided in seclion 217 that “an agent may retain, out of any sums received on account
of the principal in the business of the agency, all monies due to himself in respect of advances made or
expenses properly incurred by him in conducting such business, and also such remuneration as may be
payable to him for acting as agent.” *

26. Secction 201 of the original Bill provides that ¢ gross” misconduct in the business of an agency
shall disentitle the agent to remuneration in respect of the matter misconducted. The illustrations,
however, are not of gross misconduct, and we think that any misconduct should disentitle ln’m. We have
omitted the epithet “gross,” and, in illustration («), we have changed ‘insufficient’ into ¢ bad-

vi.—113 £
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27. Section 202.—This section of the original Bill declares the agen't’s lien on “goodz, p?‘p‘zll';sea?g‘
“other property of the pringipal.” We have, in section 220 of our draft, inserted the words
moveable or immoveable,” after ¢ property.”

: : iR . f of
98. Section 203 of the original Bill provides that, “where acts are done by one person ('ms:rilelzl o
another, but without his knowledge, he may eclect to ratify or to disowui’ them. We have m l
section 196 of the present Bill, after “knowledge,” the words “ or authority.”

Segtion 226 of original Bill we have altered (section 202°of our draft) thus:

29. “Where the agent has himself an interest in the property which forms the subject matter of the -

: judic uch-
agency, the agency canuot, in the absence of an express contract, be terminated to the prejudice of s
interest.”

30. Section 262.—We propose to limit the winding-up jurisdiction conferred by section 262 Of't]tliil::
original Bill (section 265 of our draft) to “the Court not inferior to the Court of a District 'Judgi wi
the local limits of whose jurisdiction the place, or principal place of business of the firm is situate.

31. We have, in numerous instances throughout the Bill, omitted illustrations, wherever they alp-
peared to us either to be unnecessary, or too complicated to be readily intelligible, or when, as being llle
result of English decisions, they introduced collateral circumstances and principles other than those which

they were intended to illustrate, and were thus liable to be misunderstood, except when read in connec-
tion with the whole of the surrounding facts.

32, Subject to these amendments we recommend that the Bill be passed.
J. F. STEPHEN.
J. STRACHEY.
R. TEMPLE.
J. F. D. INGLIS.
W. ROBINSON.
F. S. CHAPMAN.
R. STEWART.
. : J. R. BULLEN SMITH.
2 F. R. COCKERELL.
The 12th March 1872.

THE INDIAN CONTRACT BILL. SECTIONS.
4 - WGy, - 9 Coerciox‘f defined.
CONTENTS. 16. ¢Undue influence’ defined.

17. “Fraud’ defined.
=== 18. < Misrepresentation’ defined.

Breambier ; 19. .-\gretgments caused by fraud or misrepresenta-
x ion.
~ PreLnunary, 20. Mistake of fact.
SecTIONS. 21. Lffect of mistakes as to law.
1. Short tittle. 22. Mistake of one party not caused by the other.
xtent. : 3 23. What considerations and objects are lawful
Commencement. and what not. .
Enactments repealed. v A
2. Interpretation-clause. . : 'om A GREDMENTS.
CHAPTER I.—OF THE COMMUNICATION, ACCEPTANCE b 34' C)onslflernlml.)s ac objcc'ts unl{lwful i'.‘ pALY;
T T T T N 2. lrox:l:fglel\;::lxu\\t consideration void uuless
ristered,
3. Communication, acceptance and rtevocation of * or for certain purposes.
proposals. - 26. Contract in restraint of marriage void.
4. Communication when complete. 27. Contract in restraint of trade void.

5. ‘Revocation of proposals and acceptances.
6. Revocation how made.

Exception in favour of sale of good-will.
7. Acceptance must be absolute.

Exception in favour of partnevship arrange-
ments.

8. Acceptance by performing conditions. 3 28. Restraints upon legal proceedings:
9. Promises, express and implied. 29. Certainty of subject.
D T o or
CuArter IL—Or CONTRACTS, VOIDABLE GON- 30. Wagers.
TRACTS, AND VOID AGREEMENTS. Cuarter III.—Or ConTINGENT CONTRACTS.
10. What agreements are contracts. 3 31. Contingent contract defined.
11.  Who are competent to contract. 32. Enforcement of contingent contracts.
- 12.  What is a sound mind for the purposes of con- 33. Contingent contracts on an event which be-
o .ctmc"m,g'd fined comes impossible.
. 13. * Consent’ definec. 34. When contingency is a livine person’
14. ¢Free consent’ defined. . & g person’s future

conduct.

./" :



414 aa p

_ SectIONS,

35. Contingent contracts on an event to happen
within a fixed time.
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CuaprTer 1V.—OF THE PERFORMANCE OF
CONTRACTS.

CONTRACTS WHICH MUST BE PERFORMED.
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47.

ORDER OF PERFORMANCE OF RECIPROCAL PROMISES
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{
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~1
o
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[e2]
—

DELIVERY.
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98. Seller’s lien against subsequent buyer.

STOPPAGE IN TRANSIT.
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102. Cessation of right on assigument of bill of lading.
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+ SECTIONS.
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180.
181.

o DOERS.
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182.
183.
184.
185.
186.
187.
188.
189.

190.
191.
192.

193.
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195.
196.
197.
198.
199.

200.

¢ Agent’ and ‘principal’ defined.

Who may be a principal.

Who may be an agent,

Agency created without consideration.

Ageunts’ authority may be expressed or implied.

Definitions of expressed and implied authority.
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Agent’s authority in an emergency.

Sun-AGrNrTs.

When agent cannot delegate.

¢ Sub-agent’ defined.

Representation of principal by sub-agent pro-
perly appointed. - 5

Agent's responsibility for sub-agent.

Sub-agent's responsibility.

Agent's responsibility for sub-agent appointed
without anthority.

Relation between “principal and person to
wl.mm agency is duly delegated,

Agent's duty in naming such person.

Ratreicarion,

Effect of ratification.

Ratification may be expressed or implicd

Knowledge requisite to valid ratification.

Effect of ratifying unauthorized act forming
part of a transaction. - 2

Ratification of unauthoriz

! ed act i
third person. SAots tnjze
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RevocATION OF AUTHORITY.
SkcrroNs. ; .
201. Termination of agency. -

202. Where agency is coupled with an interest.

203. Revocation of agent’s authority.

204. Revocation where authority has been partly

exercised. 3 ;

205. Compensation for revocation or renunciation.
206." Notice of revocation or renunciation.

“207. Revocation and renunciation may be expressed
or implied. ;
208. When termination of agent’s authority takes
effect.
2Q9. Agent’s duty on termination of agency by prin-

cipal’s death or insanity.
210. Termination of sub-agent’s authority.

AGENT'S DUTY TO PRINCIPAL.

211. Agent’s duty in conducting principal’s business.

212, Skill and dilgence required from agent.

213.  Agent’s accounts.

214.  Agent’s duty to communicate with principal.

215. Agent dealing on his own account in business
of agency without principal’s consent.

216. Principal's right to ‘benefit gained by agent
dealing on his own account in business of
agency.

217. Agent’s right of retainer out of sums received
on principal’s account.

218. Agent’s duty to pay sums received for prin-
cipal.

219. When agent’s remuneration becomes due.

220. Misconduct disentitles agent to remuneration.

221. Agent’s lien on principal’s goods and papers.
PriNcrpAL’s DUTY TO AGENT:

222. Agent's indemnity against consequences of

lawful acts.

223. Agent’s indemnity against consequences of acts

done in good faith. 1

224, Non-liability of employer of agent to do a

criminal act.

225. Compeusation to agent for injury caused by

principal’s neglect.

SrreCT OF AGENCY oN CoNTrACTS WiTH THIRD
FF

Persons.

226, LEnforcement and consequences of agent’s con-
tracts, .

227. DPrincipal how far bound when agent esceeds
authority.

228. When excess of agent’s authority is not separ-
able. e .

229. Consequences of notice given to agent.

230. Agent cannot personally enforce nor be bound

by contracts on behalf of principal. .
Implication of contract to contrary.

231. Rights of parties to a contract made by agent
not disclosed.

232, Performance of contract with agent supposed

S to be principal.

233. Principal’s liability where agent personally

: ¢ liable.

234. Consequence of inducing agent or principal to
act on belief that principal or agent will be
held exclusively liable.

235. Liability of pretended agent.

236. Person falsely contracting as agent, not entitled
to performance.
237. Liability of principal inducing belief that
¢ agent’s unauthorized acts were authorized.
238. Effect on agreement of misrepresentation or
fraud by agent.
CraAPTER IX.—OF PARTNERSHIP.
¢ Partnership’ defined.
¢ Firm’ defined.
240. Lender not a partuer by advancing money for
share of profits.
vi.—113 2

239.

SECTIONS.

241.  Property left in business by retiring partner or
deceased pavtner’s representative.

Contract for servant’s remuneration by share of
profits.

Annuity out of profits to widow or child of
deceased partner. :

Portion of profits received for sale of good-will.

Responsibility of person leading another to
believe him a partner.

Liability of person permitting himself to be
represented as a partner.

242.

247. Minor partner. ’

248. Liability of minor partner on attaining majority.

249. Partner’s liability for debts of partnership..

250. Partner’s liability to the third person for neglect
or fraud of co-partner.

251.  Partner’s power to bind co-partners.

252. .Annulment of contract defining partner’s rights
and obligations.

253. General rule determining partner’s mutual
relations.

254. When Court may dissolve partnership.

255. Dissolution of partnership by prohibition of
business.

256.  Application of original terms to partnership
continued under them.

257. General duties of partuers.

258.  Benefit derived from transaction affecting part-

nership.
Profits made in competing business.
Liability of incoming partner.
Revocation of continuing guarantee by change
in firm.
Non-linbility of deceased partner’s estate for
subsequent obligations.

263. TPayment of partnership debts, and of separate
debts.
264. Continuance of partner’s rights and obligations
after dissolution. :
.265. Notice of dissolution. .
266. Winding-up by Court after termination of

partnership.
267 Limited liability partnerships, incorporated
partnerships, and joint stock companies.

SCHEDULE.

_THE INDIAN CONTRACT BILL.

As amended by the Select Commitlee.

Witereas it is expedient to define and amend
certain parts of the law re-
lating to contracts; It is
hereby enacted as follows :—

PRELIMINARY.

Preamble.

1+ This Actmay be called
“The Indian Contract
Act, 1872.”

It extends to the whole of British India, and
Extent. it shall come into force
Commencement. on the first day of Sep--
tember 1872.

* Short title.

The enactments mentioned in the schedule hereto
are repealed to the extent
specified in third column
thereof ; but nothing herein contained shall atfect
the provisions of any Statute, Act, or Regulation
not hereby expressly repealed, nor any usage or cus-
tom of trade, nor any incident of any contract, not
inconsistent with the provisions of this Act.

Enactments repealed.
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2, In this Act the following words and ex-
N pressions are used in ‘the
Interpretation-clause. following senses, unless a
contrary intention appears from the context:—
(a).—When one person signifies to another his
willingness to do or to
“ Proposal.” : 2 .

Sl abstain from doing any
thing with a view to obtaining the assent of that
other to such act or abstinence, he is said to make
a proposal.

(0-)—When the person, to whom the proposal
e is made, signifies his as-
fionised sent thereto, the proposal
is said to be accepted. A proposal, when accepted,

becomes a promise. )

(c.)—The person making the prqpos?l is called

the ‘promisor,” and the

« Promisor” and “Pro- person accepting the pro-

misee.” posal is called the ¢ pro-
misee.’

(d.)—When, at the desire of the promisor the
promisee or any other per-
; son has'done or abstained
from doing, or does or abstains from doing, or
promises to do or to abstain from doing something,
such act or abstinence or promise is called a con-
sideration for the promise.

(f)—Every promise and every set of promises,

forming the consideration
for each other, is an agree-
ment.
Promises which form the consideration or part
of the consideration for
each other, are called
reciprocal promises.

_(y.)—.An agreement not enforceable by law is
said to be void.

.

* Consideration.”

“ Agreement.”

. “Reciprocal promises.”

(h)—An agreement
*Contract.” enforceable by law is a
contract.

(&)—An agreement which is enforceable by law

' at the option of one or
‘ Voidable Contract.”’ moreofthe parties thereto,
but not at the option of

the other or others, is a voidable contract.

(7)—A contract which ceases to be enforceable
by law becomesvoid when
it censes to be enforce-
able. X

8 Void contract.

P —

CHAPTER 1.

Or THE COMMUNICATION, ACCEPTANCE, AND
REVOCATION OF PROPOSALS,

3. The communication of proposals, the accept-
ance of proposals, and"the
revocation  of proposals
9;\(!1 ncceptayfes, l;'espect-
. 1vely, are said to
by any act or omission of m’é’ party proposi?ném:::
cepting or revoking, by which he intends to com.
municate such proposal, revocation, or acceptance

or which has the effect by
respectively. of communicating them

. Commnnication, accept-
ance, and revocation of
proposals,

4. The communication of a proposal is com."

ﬁlgte when it comes to the
nov_vledgg of the person
to whom'it is made.

Communication. when
complete,

!

l] and acceptances.

I

The communication of an acceptance is complete
as against the proposer, when it is put in a course
of transmission to him, so as to be out of the power
of the acceptor; .

As against the acceptor, when it comes to the
knowledge of the proposer.

The communication of a revocation is complete,
as against the person who makes it, when it is
put into a course of transmission to the person to
whom it is made, so as to be out of the
the person who makes it ;

as against the person to whom it is made, when
it comes to his knowledge.

Illustrations.

(). A proposes, by letter, to sell a house to B at a certain *
price.

The communication of the proposal is complete when B
receives the letter.

(6.) B accepts A’s proposal by a letter sent by post.

The communication of the aceeptance is complete, ns
agninst A, when the letter is posted, as against B, when the
letter is received by A.

(e.) A revokes his proposal by telegram.

The revocation is complete as against A when the telegram
is despatched. Tt is complete as against I3 when B receives it.

B revokes his acceptance by telegram. Ilis revocation is
complete as against B when the telegram is despatehed, and
as against A when it reaches him,

5. A proposal may be revoked at any time be-

: fore the communication
of its acceptance is com-
plete as against the pro-
poser, ‘but not afterwards.

Revocation of proposals

Anacceptancemay be revoked at any time before
the communication of the acceptance is complete
as against the acceptor, but not afterwards.

Illustrations.
A proposes by a letter sent by post to sell his house to B.
B accepts the proposal by a letter sent by post.

A may revoke his proposal at any time before or at the
moment when B posts his letter of acceptance, but not after-

wards.
B may revoke his letter of acceptance at any time before or
at the moment when it reaches A, but not afterwards.
6. A proposal is re-
‘voked—
/ (1) by the communication of notice of revocation.
by the proposer to the other party:
\(2) by the lapse of the time prescribed in such
. proposal for its acceptance, ot if no time °
is so prescribed, by the lapse of a reason-
able time, without communication ol the
acceptance;
(3) by the failure of the acceptor to fulfil 2
condition precedent to acceptance; or f
(4) by the death or insanity of the proposer, i\?y
the fact of his death or insanity comes to
the knowledge of the acceptor before
acceptance.

Revocation how made. |

7. In order toconvert
a.proposal into a promise
the acceptance must—

(1) be absolute and unqualified ;

(2) be expressed in some usual and reasonable
manner, unless the proposal preseribes
the manner in'which it is to be accepted.
If the Pproposal prescribes a maunner in
which it is to be accepted, and the

Acceptance must be ab-
solute.

power of\
: -

.
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acceptance is not made in such manner,
the proposer may, within a reasonable
time after the acceptance is communicat-
ed fo him, insist that his proposal shull
be accepted in the prescribed manner,
and not otherwise ; but, if he fails to do
so, he accepts the acceptance.

8. Performance of the conditions of a proposal
or the acceptance of any
consideration for a reci-
procal promise which
may be offered with a proposal is an acceptance of
the proposal.

. Acceptance by perform-
g conditions.

9. In so far as the proposal or aceeptance of
any promise is made in
words, the promise is said
to be express. Inso far
as such proposal or acceptance is made otherwise
than in words, the promise is said to be implied.

. Promises, express and
implied.

CHAPTER 11

Or CONTRACTS, VOIDABLE CONTRACTS, AND VOID
AGREEMENTS,

10. All agreements are contracts if they are
made by the free consent
of parties competent to
) - contract, for a lawful con-
sideration and with a lawful object, and are not
hereby expressly declared to be void.

What agrecements are
contracts.

_ Nothing herein contained shall affect any law
in force in British India, and not hereby expressly
repealed, by which any contract is required to he
made in writing or in the presence of witnesses, or
any law relating to the registration of documents.

11, Every person is competent to contract who
Who is.of the age of majority
o et according to the law to
£ SRR which he is subject, and
who is of sound mind, and is not disqualified from
contracting by any law to which he is subject.

are, competent to

‘12. A person is said to be of sound mind for
the purpose of making a
eontract if, at the time
when he makes it, he is
; capable of understanding
it and of forming a rational judgment as to its
effect upon his interests. 2

What is a sound mind
for the purposes®of con-
tracting.

A person who is usually of unsound mind, but
()CCﬂSlOﬂu]ly gt sound mind, may make a contract
when he is of sound mind.

A person who is usually of sound mind, but

occasionally of unsound mind, may not make a

contract’when he is of unsound mind.

Tllustrations.
(@) A patient in a lunatic_asylum, who is at intervals of
sound mind, may contract during those intervals.

(0.) A sane man, who is delirious from fever, or who is
so drunk that he cannot understand the terms of a contract,
or form a rational judgment as to its efiect on his interests,
canuot contract whilst such delirium or drunkenness lasts.

13. Two or more persons are said to consent
when they agree upon the
same thing in the same
sense,

Consent defined,

14. Consent is said to
be free when it is not
caused by—

(1) coercion, as defined in section fifteen, or

(2) undue influence, as defined in section six-
teen, or

(3) fraud, as defined in section seventeen, or

(4) misrepresentation, as defined in section
eighteen, or

(5) mistake.

Free consent defined.

Consent is said to be so caused when it would
not have been given but for the existence of such
caercion, undue influence, fraud, misrepresentation
or mistake. g

15. Coercion is the committing, or threaten-
ing to commit, any act
forbidden by the Indian
Penal Code, or the unlawful detaining, or threat-
ening to detain, any property, to the prejudice of”
any person whatever, with the intention of caus-
ing any.person to enter into an agreement.

Explanation.—Tt is immaterial whether the In-
dian Penal Code is or is not in force iu the place
where the coercion is employed.

Coercion defined.

Illustration.

A, on hoard an English ship on the high seas, causes B to
cuter into an agreement by an act amounting to intimidation.
under the Indian Penal Code; .

A afterwards sues B for breach of contract at Caleutta.

A has employed coercion, although his act is not an of-
fence by the law of England, and although section 508 of the
Indian Penal Code was not in force at the time or place
where the act was done,

16. Undue influence
is said to be employed in
the following cases:—

Undue influence defined.

(1.)—When a person in whom confidence'is
reposed by another, or who holds a real or appa-
rent authority over that other, makes use of such
confidence or authority for the purpose of obtain-
ing an advantage over that other, which, but for
such confidence or authority, he could not have
obtained. i

(2.)—When a person whose mind is enfeebled
by old age, illuess, or mentul or bodily distress is
so treated as to make him consent to that to
which, but for such treatment, he would not have
consented, although such treatment may not
amount to coercion.

Lilustrations.

(1.) A,ayoung woman, who has resided during hier minor-
ity in the family of B, hier guardian, continues to reside with
him after attaining majority, and is induced by meauns of his
influence, to enter into a contract with him which is disad-
vantageous to herself. B employs undue inﬂu_encc.

(2) A, having advanced money to his son, B, during his
minority, upon B’scoming of age, obtains, by parental in-
fluence, a bond from B for a greater amount than the sum
due upon the advance. A cmploys undue influence.

3. Aisinduced, by B's influence over him as his legal
adviser, to convey an estate to b for his benefit. B employs
undue influence. .

4, A, aman enfechbled by disease or age, is induced by
B’s influence over him, as his medical attendant, to agree to
pay B an unrcasonable sum for his professional assistauce
during the rest of A’s life. B employs undue influence.

17. Fraud means and includes any of the fol-
lowing acts committed by
a party to a contract, or
with his connivance, or by his agent, with intent

Fraud defined.
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{o deceive another parly thereto or his agent, or
1o induce him to enter-into the contract :—

(1)—The suggestion, as a fact, of that which is

not true, by one who does not believe
it to be true;

(2.)—The active concealment of a fact by one

having knowledge or belief of the fact ;

3:)—A promise made withcut any intention of

performing it;

(4.)—Any other act fitted to deceive;

(5)—Any such act or omission as the law spe-

cially declares to be fraudulent.
Ezplanation.—Mere silence as lo facts likely to

affect the willingness of a person to enterinto a
contract is not fraud, unless the circumstances of
the case are such that under the circumstances of
the case, it is the duty of the person keeping.
silence to speak, or unless his silence in itself is
equivalent to speech.

Illustrations.

(a.) AandBare in treaty for a horse which A knows to
be unsound. A says nothing to B about the horse’s un-
soundness. This is not fraud in A.

(8) Bis A’s daughter and has just come of age. Ilere,
the relation between the parties would make 1t A’s duty to
tell B if the horse is unsound. _

(c.) Bsaysto A, “If you do not deny it, I shall assume

. that the horse is sound;” A says nothing. Here A's
silence is equivalent to speech.

(d.) A and B, being traders, enter upon a coutract. A
bas private information of a change in prices which would
affect B’s willinguess to proceed with the contract. A isnot

bound to inform B.

Misrepresentation de- 18. Misrepresentation

fined. meuns and includes—

(1) The positive assertion, ih a mauner not
warranted by the information of the
person making “it, of that which is not
true, though he believes it to be true;

(2) any breach of duty which, without an in-
tent to deceive, gains an advantage to
the person committing it, or any one
claiming under him, by niisleading
another to his prejudice, or to the preju-
dice of any one claiming under him ;

(3) capsing a party to an agreement, however
innocently, to make a mistake as to the
substance of the thing which is the
subject of the agreement,

19. When consent to an agreement is caused

P e Gatiad b by coercion, undue influ-

fmuﬁror misreprcscntntioﬁv. Sneey _h'au(l O B e

sentation, the agreement
is a contract voidable at the option of the party
whose consent was so caused.

The party whose consent was so caused may,
if he thinks fit, insist that the contract shall be
erformed and thut he shall be put in the position
in which he would have been if the representations
made had been true. : A
Ezception.—1f such consent was caused by
isrepresentation or by silence, fraudulent within
the meaning ‘of seclion seventeen, the contract,
nevertheless, is not vaiduble, if the party, whose
consent Was oblained: thereby, had the means of
discovering the trath with ordinary diligence.
Eaplanation.—A. fraud or misrepresentation
which did not cause the consent to a contract of
the party on whom such fraud was practised or to
whom such misrepresentation was made, does not
render a contract voidable. ;

1]

Tllustrations.

(a.) 4, intending to deccive B, falsely represents that
five hundred maunds of indigo arc made annually at A’s
factory, and thereby induces B to buy fhe factory. The con-
tract is voidable at the option of B.

(6.) A, by n misrepresentation, leads B to believe erro-
ncously that five hundred maunds of indigo arc made an-
nually” at A’s factory. B examines the accounts of the fac-
tory, which show that only four hundred maunds of indigo
have been made.  After this I3 buys the factory. The con-
tract is not voidable on account of A’s misrepresentation.

(c.) A fraudulently informs B that A’s estateis free from
incumbrance, B thereupon buys the estate.  The estate is
subject to a mortgage. B may ecither avoid the contract, or
may insist on its being carried out and the mortgage debt
redecmed.

(d.) B, having discovered a vein of ore on the estate of A,
adopts means to conceal, and does conceal, the existence of
the ore from A. Through A’s ignorance B is cnabled to buy
the estate at an under-value. The contract is voidable at
the option of A. .

(e.) A 1s entitled to succeed to an estate at the death of
B ; B dies: C, having received intelligence of B’s death,
prevents the intelligence reaching A ; and thus induces A to
sell him his interest in the estate. The sale is voidable at
the option of A,

20. Where both the parties to an agreement

Mistake of fact. are under a mistake as to
a matter Of fﬂ(_'t esscntml
\x to the agreement, the agreement is void.

Ezplanation.—An ervoneous opinion as to the
value of the thing which forms the subject-matter
of the agreement, is not to be considered a mis-
take as to a matter of fact.

Ilustrations.

(a.) A agrees to sell to B a.specific cargo of goods sup-
posed to be on its way from England to Bombay. It turns out
that, before the day of the bargain, the ship conveying the
cargo had been cast away and the goodslost. Neither party
was aware of these facts.  T'he agreement is void.

(6.) A agrees to buy from B a certain horse. It turns
out that the horse was dead at the time of the bargain,
though neither party wias aware of the fact. The agreement
is void. :

(c.) A, being entitled to an estate for the life of B, agrees
to sell it to C. B was dead at the time of the agreement, but
both parties were ignorant of the fact.  Theagreement is void.

21. A contract is not voidable because it was
caused by a mistake as
to any law in force in
British India; but a mis-
take as to a law not in force in British India has
the same effect as a mistake of fact._

Effcet of mistakes as to
lavw.

Illuélra!ions.

A and B make a contract grounded on the erroncous belicf
that a particular debt is barred by the Indian Law of Limi-
tation : the contract is not voidable.

A and B make a contract grounded.on an erroncous belief
as to the law regulating bills of exchange in France : the con-
tract is voidable.

22. A contract is not voidable because merely
it was caused by one of
the parties to it being
under a mistake as to a
matter of fact.

23. The consideration
or object of an agreement
is-lawful, unless—

it is forbidden by law; or

is of such a nature that, if permitted, it would -
defeat the provisions of any law; or

is fraudulent; or

involves or implies injury to the person or pro-
perty of another; or

the Court regards it as immoral or opposed to
public policy.

Mistake of one party not
caused by the other.

What considerations
and objects are lawful and
what not.

b
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Tn each of these cases, the consideration or
object of an agreement is said to be unlawful.
Every agreenient of which the object or considera-
tion is unlawful, is void. -

Tllustrations.

a.) A agrees to scll his house to B for 10,000 rupees.
Here B's promise to pay the sum of 10,000 rupees is the
cousideration for A’s promise to sell the house, and A’s
Jfomise to sell the house is the consideration for B’s promise
to pay the 10,000 rupees. These are lawful considerations.

(b.) A promises to pay B 1,000 rupees at the end of six
mounths if C, who owes that sum to B, fails to payit. B
promises to grant time to C accordingly. Iere the promise
of each party is the consideration for the promise of the
other party : and they are Jawful considerations.

(c.) A promises, for a certain sum pﬂi'd to him by B, to
make good to B the value of his ship if it is wrecked on a
certain voyage. Here A’s promise is the consideration for

_B’s payment, and B’s paymcnt is the consideration for A’s

promise, and these are lawful considerations.

(d.) A promises to maintain B's child, and B promises to
pay A 1,000 rupees yearly for the purpose. Here the pro-
mise of each party is the consideration for the promise of the
other party. They are lawful considerations.

(e) A, Band C enter into an agreement for the division
among them of gains acquired, or to be acquired, by them hy
fraud. The agreement is void, as its object is unlawful.

(f.) A promises to obtain for B an employment in the
public service, and B promises to pay 1,000 rupees to A.
The agreement is void, as the consideration for it is unlawful.

(g.) A, being agent for a landed proprietor, agrees for
money, without the knowledge of his principal, to obtain for
B a lcasc of land belonging to his principal.  The agrecment
between A and B is void, as it rmplies a fraud by concealm:ent
by A on his principal. i

(k) A promises B to drop a prosccution which he has
instituted against B for robbery, and B promises to restore
the value of the things taken, The agrecment is vgid, as its
object is unlawful.

(i) A’s cstate is sald for arrears of revenue under the pro-
visions of an Act of the legislature, by which the defaulter is
prohibited from purchasing the estatc. B, upon an under-
standing with A, becomes the purchaser, and agrees to convey

-the estate to A upon receiving from him the price which B

has paid. The agrcement is void, asit renders the trausac-
tion in cffcct a parchase by the defaulter and would so defeat
the object of the law.

(j.) A, who is B’s mukhtar, promises to exercise his in-
fluence, as such, with B in favour of C, and C promises to
pay 1,000 rupees to A, The agreement 1s void, because it
1s immoral.

(k) A engages her daugher to hire to B for concubinage.
The agreement is void, because it is immoral, thoush the
letting may not be punishable under the Indian Penal Code.

Voip AGREEMENTS.

94. If any part of a single consideration for
one or more -objects, or
any one or any part of
any one of several consi-
derations for a single object, is unlawful, the
agreement is void.

Considerations and ob-
jeets unlawful in part.

o Tllustration.

A promises to superintend, onbehalf of B, a legal manu-
facture of indigo and an illegal traffic in other articles. B
promiscs to pay to A a salary of 10,000 rupecs a year. The

. agreement is void, the object of A’s promise and the con-

sideration for B’s promise being in part unlawful.

25. An  agreement
made without cpnsidera-
tion is void unless—

Promiscs without con-
sideration void unless
registered ;

(1) itis expressed in writing and registered
under the law for the time being in force for the
registration of assurances ; or unless—

vi.—113 7

(2) it is a promise to compensate wholly or in
part a person who has al-
ready voluntarily done
something for the promisor or something which
the promisor was legally compellable to do ; or

(3) it is a promise, made in writing and
signed by the person to be charged therewith, or
by his agent generally or specially authorized iun
that behalf, to pay wholly or in part a debt of
which the creditor might have enforced payment
but for the law for the limitation of suits.

In any of these cases, such an agreement is a
contract.

Explanation, —Nothing in this section shall
affect the validity as’between the donorand donee
of any gift actually made. ¢

or for certain purposes.

Tlustrations.

(a.) A promises for no consideration to give to B
Rs. 1,000. This is a void agrcement,

(b.) A puts his promise togive Rs. 1,000 to B into writing,
and registers it.  This is a contract.

(c.) A finds B’s purse and gives it to him.
to give A Rs. 50. .This is a contract.

(d.) A supports B’s infant son. B promises to pay A's
expenses in so doing. This is a contract.

(e.) A owesB Rs. 1,000, but the debt is barred by the
Limitation Act. A verbally promises to pay B Rs. 500 on
account of the debt. This is a contract.

B promises

26. Lvery agreement in restraint of the mar-
Contract in resiraint of riage of auy person other
marriage-void. than a minor, is void.

27. Every agreement by whicly any one is re-
strained from exercising a
lawful profession, trade
or business of uny kind,
is to that extent void.

Contract in restraint of
trade void.

Ezception 1.—One who sells the good-will of a
business may agree with
the buyer to refrain from
carrying on a similar
business within specified local limits so long as
the buyer, or any person deriving title to the
good-will from him, carries on a like . business
therein, provided that such limits appear to the
Court reasonable, yvegard being had to the nature
of the business.

Exception in favour of
sale of goad-will.

)

Ecception 2.—Partners may, upon or in antici-
pation of a dissolution of
the partnership, agree
that some or all of them
will not carry-on a business similar to that of the
patnership, within such local limits as are referved
to-in the last exception.

xception in favour of
partnership arrangemeuts.

Lyception 3.—Partners may agree that some
one or all of them will not carry on any business
other than that of the partnership during the
continuance of the partnership.

28. Every agrecement by which any party
thereto is Testricted abso-
lutely from enforcing his
rights, under or in respect
of any contract by the usual legal proceedings in
the ordinary tribunals, or which limits the time
within which he.may thus enforce his rights, is
void to that extent. Bril ol

. Ezception 1.—This scction shall not render
illegal a contract by which two or more persons
agree that any dispute that may arise between
them in respect of any specified matters shall be

Restraints upon

legal
proceedings.
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referred to arbitration, and that only the amount
awarded in such arbitration shall be recoverable
in respect of the matler so referred.

When such a contract to refer has been made,
a suit may be brought for its specific performance,
and if a suit other than for such specific perform-
ance, or for the recovery of the amount so uward-
ed, is brought by one party to such. COlll'tf'act
*against any other such party, in respccitfo' m‘)y
matter which they have so agreed to refer, the
existence of such contract shall be a bar to the
action.

Exception 2.—Nor shall this section render
illegal any contract in writing by which two or
more persons agree to reler to arbitration .nny
question betweeu them which has already arisen,

or affect any provision of any law in force for the
time being as to references to arbitration.

99, Agreements the meaning of which is not
certain, or capable of being

PRt bject, made certain, are void.

Lllustrations. *

(a.) A agrees to sell to B “a hundred tons of oil.” There
is nothing whatever to show what kind of oil was intended.
The agreement is void for uncertainty.

(b.) A agrees to sell to B onc hundred tons of oil of a
specified description known as an article of commerce.
There is no uncertainty here to make the agreement void.

(e.) 4, who is a dealer in coconnut-oil only, agrees to sell
to B ‘one hundred tons of 0il.” The nature of A’s trade
affords an indication of the meaning of the words, and A has
entered into a contract for the sale of one liundred tous of
cocoanut-oil, %

(d). A agrees to sell to B “ all the grain in my granary
at Ramnagar.” There is no uacertainty here to make the
agreement void,

(e.) A agrees to sell to B one thousand maunds of rice
ata price to be fixed by C. As the subject of the agree-
ment is capable of being made certain, there is no uncer-
tainty here to make it void,

(f)) A agrees to sell B ¢y white horse for rupees five
hundred or rupees one thousand.”  There is nothing to show
which of the two prices was to be, given, The agreement
18 void,

30. Aureements by. way of wager are void,
and no suit shall be
brought for recovering
any thing alleged to be won on any wazer or en-
trusted to any person to ubide the result of any
game or other uncertain event on which any
wager is made,

Wagers.

CHAPTER I1T.
Of Contingent’ Contracts.
31. A contingent contract is a contract to do
ornot to do something,
if some event, collateral

to such contract, does or
does not happen.

Contingent  contracts
defined. -

-
Illustration.

A contracts to pay B Rs. 10,000 if B’s house is burnt.
This is & contingent contract.

32. . Contingent contracts to do or not to do
anything if an uncertain
futare event happens,
) cannot be enforced by
law unless and until that event has happened.

If the event become impossible such contracts
become void.

Enforcement of contin-
gent contracts.

Tllustrations.

(a) A makes a contract with B to buy B’s horse if A sur=
vives C. This contract cannot be enforced by law unless and
until C dies in A’s lifetime.

(5.) A makes a contract with B to sell a horse toB at a
specified price, if C, to whom the horse has been offered, re=
fuses to buy him. The contract cannot be enforced by law
unless and until C refuses to buy the horse.

(c.) A contractsto pay B a sum of money when B marries
C. C dies without being married to B,
comes void.

33. Contingent contracts to do or not to do
anything if an uncertain

Contmgcnt‘ _eontracts £ 5o avant does not hap-
on an event which becomes anih forcediwl
impOSSiblC- pen, can be enlorced w nen

the happening of that

event becomes impossible, and not before.

Tllustration.

A agrees to pay B a sum of money if a certain ship does
not-return.  The ship is sunk. The contract can be enforced
when the ship siuks,

34. If the future event on which a contract is
contingent is the way in
which a person will act
at an unspecified time,
the event shall be consi-
dered to hecome impossible when the person does
anythiny which renders it impossible that he
should do the thing within any definite time, or
otherwise than under further contingencies.

When contingency is a
living person’s future con-
duct.

(a.) A agrees to pay B a sum of money if B marries C.

C warries D.  The marriage of B to C must now be con-
sideved impossible, although it is possible that D may die,
and that C may afterwards marry B.

35. .Contingent contracts to do or not to do
“anything i a specified
uncertain event happens
within a fixed time, be-
come void if, at the ex-
piration of time fixed, the event has not happened,
or if, before the time fixed, the event becomes im-
possible.

Contingent contracts on
an event to happen within
a fixed time,

. Contingent contracts 1o do or not to do anything,
if a specified uncertain event does not happen
within a fixed time, may be enforced by law when
the time has expired and the event has not hap-
pened, or, before the time has expired, if it
becomes certain that the event will not happen.

Illustrations.

(a) A promises to pay B a sum of money if a certain
ship returns within the year. The contract may be enforced
if the ship returns within the year, and becomes void if the
ship is burnt within the year. ) v :

(b.) A promises to pay B asum of money if a certain ship
does not return within a ycar. The contract may be en-
forced if the ship does not return within the year, or is burnt
within the year. : .

The contract bt

~>

\/36. Contingent agreements to do or not to do -

anything, if an impossible
event happens, are void,
whether the impossibility

Contingent agreements
on impossible events,

of the event is known or not to the parties to the.

agreement at the time when it is made.
Tllustrations.*

(a.) A.ugrccs to pay B 1,000 rupees if two strai i
should enclose a space. - The agreer?:cnt is \"t;?ds. pisiolines

(5.) A agrees topay B 1 000 rupees if B will )
daughter c.C was dead at the time Lf the nnr:em;i"y'&:
agrecment is void, a ¢
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CHAPTER 1V.
OF THE PERFORMANCE OF CONTRACTS.

CONTRACTS WHICH M‘"ST BE PERFORMED.

37. The parties to a contract must either/per-

form, Yr offer to perform,

their réspective promises,

or make compensation to

“the promisees for the non-performance of them,
unless such performance is dispensed with or ex-
cused under the provisions of this Act, or of any
other law.

What contracts must be
performed.

Promises bind the representatives of the pro-
misors in case of their-death before performance,
uniess a contrary intention appears from the con-
tract,

Hlustrations.

(.} A promises to deliver geods to B on a certain day
on payment of Rs. 1,000, A dies before that day. A’s
Tepresentatives are bound to deliver the goods to B, and B
is bound to pay the Rs. 1,000 to A’s representatives.

(&) A promises to paint a picture for B by a certain day
at a certain price, A dies before the day. The contract
cannot be enforced either by A’s representatives or by B.

38. Where a promisor has made an offer of
performance to the pro-
misee and the offer has
not been accepted, the
promisor is not responsible for non-performance,
nor does he thereby lose his rights under the
contract.

Effect of refusal to ac-
cept offer of performance.

Every such offer must fulfil the following con-
ditions;:—

1. It must be unconditional.

2, It must be made at a proper time and place,

and under such circumstances that the person to’

whom it is made may have a reasonable opportu-
nity of ascertaining that the person by whom it is
made is able and willing there and then to do the
whole of what he is bound to do by his prowmise.

3. If the offer is an offer to deliver anything
to the promisce, the promisce must have a reason-
able opportunity of seeing that the: thing offered

is the thing which the promisor is bound by his

promise to offer.

An offer to one of several joint promisees has
the same legal consequences as an offer to all of
them.

Tlustrations. .

A contracts to deliver to B at his warchouse on the 1st
March 1872, 100,bales of cotton of a particular quality. In
order to make an offer of performance with the efiect stated
in this section, A must bring the cottan to B’s warehouse
amder such circmstances that B may have a_reasonable op-
,portunity of satisfying himself that the thing offered is
scotton of the quality contracted for, and that there are

; 100 bales. |

39. - When a party to a contract has refused to
perform, or disabled him-
self from performing, his
promise iu its entirety, the
promisee may put an end
to the contract, unless he has signified, by words
or conduct, his acquiescence in its continuance.

Power to terminate
contract on refusal of par-
ty to perform it wholly.

Tllustrations.

(a.) A, asinger, enters into an engagement with B, the
manager of a theatre, to sing at his theatre two nights in
cevery weck during the next two months, and B engages to
pay her 100 rupees for each night’s performance. On the
sixth night the singer wilfvlly absents herself from the
thestre, B is at liberty to put an end to the contract.

(&) A, a singer, enters into an engagement wi!h' B, t!w
manager of a theatre, to sing at his theatre two nights in
every week during the next two months, and B engages to
pay her at the rate of 100 rupees for each. night. (_)n the
sixth night the singer wilfully absents herself. With the
assent of B she sings on the seventh night. B has signified
his acquiescence in the continuance of the contract and
cannot now put an end to it, but is entitled to compensation
for the damage sustained by him through A’s failure to sing
on the sixth night,

By wiloM CONTRACTS MUST DE PERFORMED:

40.. If it appears from the nature of the case
that it was the intention
of the parties to any con-
tract lEat any promise
contained in it should be performed by the pro-
wisor himself, such promise must be performed
by the promisor, In other cases, the promisor or
his representatives may employ a competent person
to perform it.

Person by whom promisc
is to be performed.

Tltustrations.

(a.) A promises to pay B asum of money. He may
perform this promise, either by personally paying the money
to B, or by causing it to be paid to B by another ; and, if A
dies before the time appointed for payment, his representa
tives must perforw the promise, or employ some prope
person to do so.

(6.) A promises to paint a picture for B, A must per-
form this promise personally,

“41.  When a promisee accepts performance of

the promise from a third
person, he cannot after-
wards enforce it against
the promisor.
42. When two or more persons have made a
Jjoiut promise, then, unless
a contrary intention ap-
pears by the contract, all
such persons during their joint lives, and, after the
death of any of them, his representative jointly
with the survivor or survivors, and, after the death
of the last survivor, the representatives of all joint-
ly, must fulfil the promise.

43.  When two or more persons make a joint
promise, the promisee
may, in the absence of ex-
press agreement to the
contrary, compel any oue
of the promisors to perform the whole of the pro-
mise.

Each of two or more joint promisors may com-
pel every other joint
promisor to contribute
equally with himself to the
petformance of the promise unless a contrary
intention appears from the contract.

If any one of two or more joint promisors makes
default in such contribu-
tion, the remaining pro-
misors must bear the loss
arising from such default in equal shares.

Lzxplunation.—Nothing in this section contain-
cd shall prevent a surety from recovering from his
principal payments made by the surety on behalf
of the principal, or entitle the principal to recover

any thing from the surety on account of such pay-
ments.

Effeet of accepting per-
formance from a third per-
son.

Devolution of joint lia-
bilities,

Any one of joiat proms-
ors may be compelled to
perform,

Lach promisor may com-
el contribution.

Sharing of loss by
default.

Tllustrations.

(a.) A, B,and C jointly promise to pay D 3,000 rupecs.
D may compel either A or B or C to pay him 3,000 rupees.

(2.) A, B, and C jointly promise to pay D the sum of
3,000 rupees. Cis compelled to pay the whole. A is in-
solvent, but his assets are sufficient to pay one-half of his
debts, ~ C is entitled to receive 500 rupees from A’s estate,
and 1,250 rupees from B.

9

‘

9

.
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" (c.) A,B,and Carc under a joint promise to pay D
3,000 rupees, C is unable to pay anything, and A is compel-
led to pay the whole. A is entitled to reccive 1,500 rupees
from B.

(d.) A, B, and Carc under a joint promise to pay D
3,000 rupees. A and B being only suretics for c,C fn'll‘s to
pay. A and Bare compelled to pay the whole sum. They
are entitled to recover it from C

44, Where two or more persons have made
Rel ; it a joint promi.-‘e,.a' relense
cout(:-uccz?r of ene JOIE  of one of such joint pro-
i misors by the promisee
does not discharge the other joint promisor or
joint promisors; neither does it free such joint
promisor from responsibility to the other joint
promisor or joint promisors.

45, When a person has made a promise to
R two or more persons joint-
of * joint ly, then, unless a contrary
intention appears by the

contract, the right to claim performance rests, as
between him and them, with them during their
joint lives, and, ufter the death of any of them,
with the representative of such deceased person
jointly with the survivor or survivors, and, after
the death of the last survivor, with the repvesent-
atives of all jointly. :

Devolution
nights.

Tilustration.

A, in consideration of 5,000 rupees lent to him by B and
C, promises B and € jointly td _repay them that sum with
interest on a_day specificd. B dies. The right to claim
performance rests with B's representative jointly with C
during C’s life, and, after the death of C, with the represen-
tatives of B and C jointly,

TiME AND PLACE FOR PERFORMANCE.

46. Where by the contract, a promisor is to per-
form his promise without
Time for performance of application by the pro-
engagement where no time  jsee, and no time for
is specified and no applica-  hoiformance is specified,
tion to be made. \
the engagement must be
performed within a reasonable tune.

* Explanation.—The question ¢ what is a reason-
able time’ is in each particular case, a question of
fact.

47. When a promise is to be performed on acer-
tain day and the promis-

Tiwe for performance of or has undertaken to
engagement where time i nepform it without appli-

ified and no application 1<+ anl

e e cation, he may perform
it at any time during the
usual hours of business on such day and at the
place at which the promise ought to be performed.

Hlustration.

A promises to deliver goods at B’s warchouse on the Ist
January. Onthat day A brings the goods to B's warchouse,
but after the usual hour for closing it; and they are not
received. A has not performed his promise.

48. When a promise is to be performed on a
certain day, and the pro-
misor has not undertaken
to performi it without ap-
% plication, it is the duty of
the promisee to apply for performance at a proper
place and within the usual hours of business.

Ezplanalion.-'—'_rhe _question ¢ What is a proper
time and place’ is, in each particular case, a
question of fact. - 2

Application  for -
formance at 8 proper tine
and place.

* in reduction of the debt.

49. When a promise is to be performed without
; application, and no place
is fixed for the perform-
application to be made and ~ ance of it, it is the duty
no place fixed. of the promisor to apply
to the promisee to appoint a reasonable place for
the performance of the promise, and to perform it
at such place.

Place for performance
of cngagement where no |

Illustration. B

A undertakes to deliver a thousand maunds of jute to I3
on a fixed day. A must apply to B to appoint a reasonable
place for the purpose of receiving it, and must deliver it ta
him at such place.

50. The performance
of any promise may be
made in any manner, or
at any time which the
promfste  prescribes or
sanctions.

Performance in manner
or at time preseribed or
sanctioned by person enti-
tled to claim it.

Tllustrations.

(a.) BowesA2,000rupecs. A desires B to pay the amount
to A’s account with C, a banker. B, who also banks with C,
orders the amount to. be transferred from lis account to A’s
credit, and this is done by C. Afterwards, and before A
knows of the transfer, C fails. This is a good payment
by B.

(6.) A and B are mutually indebted. A and B settle an
account by setting off one item against another, and B pays
A the balance found to be due from him upon such settle-
ment. This amounts to a payment by A and B respectively
of the sums which they owed to each other. 5

(c.) AowesB2,000rupees. Baccepts some of A’s goods
The delivery of the goods operate
as a part payment. -

(d.) A desires B, who owes him Rs. 100, to send him a
note for Rs. 100 by post.: The debt is discharged as soon
as B puts into the post a letter containing the note duly
addressed to A,

ORDER OF PERFORMANCE OF RECIPROCAL PROMISES
TO BE SIMULTANEOUSLY PERFORMED.,

51.  When a contract consists of reciprocal pio-
mises to be simultaneous-
ly performed, no promisor
need perform his promise
unlessthe promiseeis ready
and willing to perform his
reciprocal promise.
Hlustrations.

(a.) A and B contract that A shall deliver goods to B to
be paid for by B on delivery.
. 4 need not deliver the goods, unless B is ready and waill-
iug to pay for the goods on delivery. i
. B need not pay for the goods, unless A is ready and will-
ing to deliver them on payment. : S

(d.) A and B contract that A shall deliver goods to B at
a price to be paid by instalments, the first instalment to be
paid on delivery. e

A m?cn_l not deliver, lllllttsf‘ U'is veady and willing to payl
the first instalment on delivery.

Promisor not bound to
perform unless reciproeal
promisee ready and willing
to perform.

B need not pay the first instalment, unles A is ready and r

willing to deliver the goods on payment of the first instal-
ment, .

52. Where the order in which reciprocal. pro-
mises are to be performed
1s expressly fixed by the
i contract, they shall be
performed in that order; and where “the order s
not expreSa.Iy fixed by the contract, they shall b;’
perlbl‘lll?d in lha_t order which the nature of th(:
transaction requires. -

Order of performance of
different engagements,

Tllustrations.,

(a.) Aand B contract that A shali build
at a fixed price. _A's promise to build tl:e i':o(l:g:i'iuf::rlg
performed before B's promise to pay it, 3
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. (b)) A and B coutract that A shall make over his stock-
in-tradeto B at a fixed price, and B promises to give secu-
rity for the payment of the money. A’s promise need not
be performed until the security is given, for the nature of
the transaction requires that A should have sccurity before
hz delivers up his stock.

53.  When a contract contains reciprocal pro-
mises, and one party to
the contract prevents the
other from performing his
promise, the contract be-
" comes voidable at the option of the party so pre-

vented, and he is entitled to compensation from
the other party for any loss which he may have
sustained in counsequence of the non-performance
of the contract.

Liability of party pre-
“venting event on which
contract is to take effect.

Illustration,

A and B contract that B shall excente certain work for A
forta thousand rupees. B is ready and willing to execute
the work accordingly, but A prevents him from doing so,
The contract 1s voidable at the option of B, and, if he cleets
to rescind it, he is eutitled to recover from A compensation
for any loss which he has incurred by its non-performance.

54, When a contract consists of reciprocal pro-

Effect of default as to mises, such that one of
that promise which should them cannot be perform.
formed in con- ed, or that its performance

g of recipro-  cannct be claimed, till the
ERUDIUUREE other has been performed,
and the promisor of the promise last mentioned
fails to perform it, such promisor cannot claim the
perfermance of the reciprocal promise, and must
make compensation to the other party to the con-
tract for any loss which such other party may
have sustained by the noun-performance of the
countract.

Tllustrations.

(a.) A hires B’s ship to take in and convey from Cal-
cutta to the Mauritius a cargo to be provided by A, B receiv-
ing a certain freight for its conveyance. A does not provide
any cargo for the ship. A cannot claim the performance of
B's promise and must make .compensation to B for his
failure. :

(6.) A contracts with B to exceute certain builders’ work
for a fixed price, B supplying the scaffolding and timber
necessary for the work, B refuses to furnish any scaftold-
ing or timher, and the work caunot be excented. A need
not execute the work, and B 1s hound to make compensation
to A for any loss caused to him by the non-exccution of the
contract.

(c.) A contracts with B to deliver to him at a specified
price certain merchandise on hoard a ship which eannot
arrive for a month, and B engages to pay for the merchan-
dise within a week from the date of the contract. B does
not pay within the week.  A’s promise to deliver need not
be performed and B must make compensation.

(d) A promises B to scll him one hundred bales of mer-
chandise, to be delivered next day, and B promises A to pay
for them within a month. A does not deliver according to
his promise. B's promise to pay need not he performed,
aml A must make compensation.

85,

Effect as to time in con-
tract to do certain things
at certain times.

When any party to a contract promises to
do a certain thing at or
before a specified time or
certain things ator before
specified times, and fails to do them at those times,
the contract, or so much of it as has not been
performed, becomes voidable, at the option of the
promisee, if the intention of the parties was that
time should be of the essence of the contract.

If it was not the intention of the parties that
time should be of the essence of the contract,
the cg?_t‘ract does not become voidable by the
fuiluré'to perform at the time agreed, but the pro-
misee is entitled to compensa{ion from the pro-
miiior for any loss he may have incurred by such
failure. ;

vi.—113 %

If, in case of u contract voidable on account of
the promisor’s failure to petform his promise at
the time agreed, the promisee accepts performance
of such promise at any time other than that
agreed, the promisee carnot claim compensation
for any loss occasioned by its non-performance at
the proper time, unless, at the time of such accept-
ance, he gives notice of his intention to do so to
the promisee.

56. An agreement to do an act impossible in

= itself is void.
sibla 2 o ane. wiloh af2. oy Con TG SICHCH,
terwards becomes illegal. .thh.’ alter the G
is made, becomes 1mpos-
sible, or, by reason of some event which the pro-
misor could not prevent, unlawful, becomes void
when the act becomes impossible or unlawful.

Wheie -one person contracts to do something
which he knows, or with reasonable diligence
might have known, and which the other party to
the contract did not know, to be impossible, or
unlawful, the person so contracting is bouud to
make compensation to such other party for any
loss which he has sustained by the non-perform-
ance of the promise.

Tllustrations.

(a.) A agrees with B to discover treasure by magic. The
agreement is void.

(4.) Aand B contract to marry each other. Before the
time fixed for the marriage, A goes mad. The contract
becames void.

(c.) A contracts to marry B, being already married to C,
and being forbidden by the law to which he is subject to
practise polygamy, A must make compensation to B for the
loss caused to her by the non-performance of his promise.

(d) A contracts to take in cargo for B at a foreign port.
The Government afterwards declares war against the country
in which the port is situated. The contract becomes void
when war is declared. 5

(e.) A contracts to act at a theatre for six months in
consideration of a sum paid in advance by B.  On several
occasions B is too ill to act. The contract to act on those
oceasions hecomes void.

57. 1f persons reciprocally promise to act in
i : a certain way, and, under
Alternative  reciprocal — ghocified  circumstances,

promises one sct of which

At to act in a certain other

way, and, if any of the
promises to be substituted under those circum-
stances for the first set of promises ave for an un-
lawful object or consideration, the set of promises
to be substituted uare a void agreement; but the
set of promises for which they are to be substitut-
ed may be a contract.
Qllustrations.

A and B agree that A shall sell B a house for 10,000
rupees, but that, it B uses it as a gambling house, he shall
pay A 50,000 rapees for it.

The first set of reciprocal promises, namely, to sell the
liouse and to pay 10,000 rupees for it, form a valid contract.

The second set are for an u.nlmvful object, namely, that

3 may use the house as a gambling house, are a void agree-

ment, -

58. In the case of an
alternative  promise one
branch of which is lesal
and the other illegal, the
legal branch alone can be
enforced.

Tlustration,
A and B agree that A shall pay B 1,060 rupees for which
B shall afterwards deliver to A ecither rice or smuggled
opiun. ’
This is a valid contract to deliver rice, and a void agree-
ment as to the opium.

Reeiprocal promises one
of whieh is m the alterna-
tive, oue brauch of thealter-
native being unlawful,
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APPROPRIATION OF PAYMENTS.

59. Where a man, owing several distinct debts
to one person, makes a
payment to him, either
with express intimation,
or under circumstances
implying, that the pay-
ment is to be applied to the discharge of some
particalar debt, the payment, if accepted, must be
applied accordingly.

Where there are sever-
al distinct debts and the
debt to which payment is
to be applied is indicated.

Tllustrations.

(a.) A owes B (among other debts) 1,000 rupees upon a
promissory note, which falls due on the Ist June. Ile owes
B no other debt of that amount. On the Ist June A pays
to B 1,000 rupees. The payment is to be applied to the
lischarge of the | issory note.

(&) A owes to B (among other debts) the sum of 567
rupees. B writes to A and demands payment of this sum.
A sends to B 567 rupees.  This payment is to be applied to
the discharge of the debt of which I had demanded payment.

60. Where the debtor has omitted to intimate,
and there are no other cir-
cumstances indicating, to
which debt the payment is
to be applied, the creditor
may apply it at his discre-

tion to any lawful debt actually due and payable
- to him from the payer, whether its recovery is or is

not barred by the law in force for the time being
relating to the limitation of suits.

Where therc are several
distinct debts and the debt
to which payment is to be
applied is not indicated.

61. " Where neither party makes any appropria-
Where neither party 'l'mn’ ﬂ}e HRyent .Shau
makes auy appropriation.”  “& applied in d‘SCh‘“f{e of
; the debts in order of time,
whether they are or are not recoverable under the
law relating to the limitation of suits. If they are
of equal standing, the payment shall be applied in
discharge of each proportionably.

CONTRACTS WHICH NEED NOT BE PERFORMED.

62. Il the parties to a contract agree to sub-
slitute a new contract for
it, or to rescind or alter
it, the original contract
need not be performed.

. Contracts may be res-
cinded or altered.

Illustrations.

(a.) A owes moncy to B under a contract. It is ngreed
between A, B and C that B shall thenceforth accept C as
his debtorinstend of A, The old debt of A to Bis at an end,
and a new debt from C to B has been contracted.

(6.) A owes B 10,000 rupees. A enters into an arrange-
ment with B, and gives him a mortgage of A’s estate for
5,000 rupcesin place of the debt of 10,000 rapees. This
i8 & new contract and extinguishes the old.

(c.) AowesB 1,000 rupces under a contract. B owes
€ 1,000 rupees, B orders A to credit C with 1,000 rupees in
kis books, but C docs not assent to the arrangement, B
still owes C 1,000 rupees, and no new contract has heen
entered into,

63, Every promisee may dispense with, or
5.1 % . remit wholly or in ‘part,
Dispensation  with, or

remittance of, or accept-
ance of satisfaction in lieu
uf performance.

promise made to him, or

may extend the time for

1 L 1t, or may accept instead

of it any satisfaction which he thinks fit.
Llustrations.

.('a.) A promises to paint & picture for B, B afterwards
forbids Lim to dv so. A is no longer'bound to perform the
promise.

the performance of the.

A paysto B, and B accepts
92,000 rupees paid at the
The

" () AowesB 5,00()lru{)ec? o
in satisfaction of the whole dt Ly
time and place at which the 5,000 rupees were pay able.
whole debt is discharged.

(¢). A ownes B 5,000 rupees.
and B accepts them, in satisfaction of b
payment is a discharge of the whole claim.

(d) A owes B, under a contract, a_sum or. monc:\'. lh.c
amount of which has not beei ascertained. A without ascer-
taining the amount, gives to B, an
accepts, the sum of 2,000 rupees
whole debt, whatever may be its amount.

(e) A owes B 2,000 rupees, and is also ind(‘l‘)lvd to other
creditors. A makes an arrangement with his creditors,
including B, to pay them a compensation of e)lgl}t annas xll;
the rupee upon_their respective :!cumnds. Payment to
of 1,000 rupees is a discharge of B’'s demand.

64.

Conscquences  of
cission or alteration.

C pays to B 1,000 rupees,
pf his claim on A. This

This is a discharge of the

When a person, atw hose option a contract
is voidable, rescinds it,
the other party thereto
need not perform any pro-
mise therein contained in which he is promisor.
The party rescinding a voidable contract shall, it
he bave received any benefit thereunder from an-

res-

other party to such contract, restore such benefit,

so far as may be, to the person from whom it was

| received.

65. When an agreement is discovered to be
void, or when a contract
becomes void, any person
who has received any ad-
Vﬂl]tﬂge under Sll('ll agree-
ment or contract is bound
to restore it or to. make compensation for it to the
person from whom he reccived it.

Obligation of personwho
has received advantage
under agrecement or con-
tract void or rescinded.

Illustrations.

() A pays B 1,000 rupees in cousideration of A’s pro-
mising to marry C, A's daughter. C is dead at the time of
the promise. The agreement is void, but B must repay A
the 1,000 rupees.

(0.) A contracts with B to deliver to him 250 maunds of
rice before the 1si of May. A delivers 130 maunds only
before that day, and none after. B retains the 130 maunds
after the 1st of May. He is bound to pay A for them.

(e.) A, a singer, contracts with B the manager of a
theatre, to sing at his theatre for two uights in cvery week
during the next two months, and B engages to pay her 100

. rupees for each night’s performance.  On the sixth night, A.

wilfully absents herself from the theatre, and B, in conse-
quence, rescinds the contract. B must pay A for the five
nights on which she had sung.

(d.) A contracts tosing for Bat a concert for 1,020 rupees.
which are paid in advance. A is too ill to sing. A is noé
bound to make compensation to B for the loss of the profits
which he would have made if A had been able to sing, but
must refund the 1,000 rupess paid in advance. -

66. The rescission of a voidable contract may
be communicated orrevok-

ed in the same manner,
and subject to the same
b rules, as apply to the
communication or revocation of a proposal. '
67. If any promisce neglects or refuses to
afford the promisor rea-
sonable facilities for the
, & performance of his pro-
mise, the promisor is excused by such neolect or
refusal as to any non-performance caused J}ereby

Mode of communicating
or revoking rescission of
voidable contract.

Parties mntually bound
to fucilitate performance.

Tilustration,
A contracts with B to repair B’s Louse. .
B negleets or refuses to
his house requires repair.
B is excused for the non-perform
is caused by such neglect or refusal

point out to A the places in which

ance of the contract, if it

o 2

A B, in satisfaction thereof,%

)
»
14
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CIHHAPTER V.

OF CERTAIN OBLIGATIONS RESEMBLING THOSE
CREATED BY CONTRACT.

(8. Ifa person incapable of entering into a
coutract, orany one whom
he is legally bound to sap-
port, is supplied by another
person  with necessaries
suited to his condition in life, the person who has
furnished such supplies is eutitled to be reimbursed
from the property of such incapable person.

Supply of nccessaries to

tracting.

Illustrations.

(a.) A suppics B, a minor, with necessaries suitable to
his condit ou in life. A 1s entitled to he reimbursed from
B’s property.

(b.) A supplies the wife and children of B, a lunatic,
with necessaries suitable to their condition in life. A is en-
titled to be reimbursed from B’s property.

69. A person who is interested in the payment
of money which another

Reimbursement of per- 18 bound by law to pay,
son paymg what another and who therefore paysit,
is bound to pay. is entitled to be reimbursed

by the other.

Tllustration.

B holds Jand in Bengal on a lease granted by A, the
The revenue payable by A to the Government
being in arrear, his land is advertised for sale by the Govern-
ment.  Under the revenue law, the consequence of such
sale will be the aunulment of I¥'s lease. B, to prevent the
sale and the consequent annulment of his own lease, pays to
the Government the sum due from A. A is bound to make
good to I3 the amount so paid.

70. Where a person lawfully does anything for
) . another person, or deli-
Effect  of non-gratui-  yeps anything to him, not

tous act of which a person

enjoys the benefit, intending to do  so gratu-

itously, and the other
cnjoys the benefit thereof, the latter is bound to
restore, or to make compensation to the former
in respect of the thing so done or delivered.

Tllustrations.

(a) A,a tradesman, leaves goods at B's house by mis-
take. B treats the goods as his own. IHeishound to pay
A for them.

(b) A saves B’s property from fire. A isnot entitled
to compensation from B, if the cirwmstances show that he in-
tended to act gratuitously.

71. A person who finds goods belonging to
another, and takes them
into his custody, is sub-
ject to the same respon-
sibility as a bailee.

Responsibility of finder
of goods.

72. A person to whom
money has been paid by
mistake,or under cocrcion”
must repay it.

Liability of person to
whom money is paid by
mistake or coercion.

[lustrations.

(a.) Aand B jointly owe 100 rupees to C. 4 alone pays
the mmount to C, and B not knowing this fact, pays 100 ru-
pees overagain to C. € is bound to repay the amouut to B.

b.) A railway company refuses to deliver up certamn
200ds to the consiguee, except upon the payment of an illegal
charge for carriage. The consignee pays the sum charged
in order to obtain the goods. He is entitled to recover so
much of the charge as was illegally excessive.

CHAPTER VI.
OF THE CONSEQUENCES OF THE BREACH OF CON-
TRACE AND NON-PERFORMANCE GF ODLIGATIONS.
73. A person who rightfully rescinds a can-
tract, is entitled to com-
pensation for any damage

which he has sustained
through the non-fulfilment of the contract.

Party rightfully termi-
nating contract cntitled to
compensation.

Illustration.

(a) A, a singer, contracts with B, the manager of a theatre,
to sing at his theatre for two nightsin every week daring the
next two months, and B engages to pay her 100 pupees for
cach night’s performance. On the sixth night, A wilfully
absents herself from the theatre, and B, in consequence,
reseinds the contract. B is entitled to claim compensation
for the damage which he has sustained through the non-ful-
filment of the contract,

74.  When a contract has been broken, and
Payment of sum' specic has not been discharged,
fied to be paid in case of the party who suffers by

breach. such breach is entitled to
ti01]’1:1_\‘mcnt of compensa- yaceive from the pirty

who has broken the con-
tract, compensation for any loss or damage caused
to him thereby which naturally avose in the usual
course of things from such breach, or which the
parties knew, when they made the contract, to be
likely to result from the breach of it.

Such compensation is not be given for any re-
mote and indirect loss or damage sustained by
reason of the breach.

When an obligation resembling those created
by contract has been incurred and has not been
discharged, any person injured by the failure to
discharge it, is entitled to receive the same com-
pensation from the party in default as if he had
contracted to discharge it and had broken his
contract.

Lxplanation.—In estimating the loss, the means
which existed of remedying the inconvenience
caused by the non-performance of the contiact
must be taken into account.

Tlustrations-

(a.) A contracts to séll and deliver 50 maunds of saltpetre
to B at a certain price, to be paid on delivery, A breaks his
promise. D is entitled to receive from A, by way of compen-
sation, the sum, if any, by which the contract price fulls short
of the price for which B might have abtained 50 maunds of
saltpetre of like quality at the time when the saltpetre ought
to have been delivered.

(6.) A hires B’s ship to go to Bombay and there take on
hoard, on the 1st of January,a o (which A is to provide)
and to bring it to Calcutta, the freight to be paid when earn-
ed.  I’s ship does not go to Bombay, but A has opportuni-
ties of procuring suitable conveyance for the carga upon terms
as advantageous as those on which hie had chartered the ship.
A avails himself of those opportunities, but is put to trouble
and espense in doing so.  Ais entitled to receive compensi-
tion from B in respeet of such trauble and expense.

(c.) A contracts to buy of B, at a'stated price, 50 maunds
of rice, no time being fised for delivery. A afterwards informs
B that he will not accept the rice if’ tendered to him. B is
cutitled to reccive from A, by way of compensation, the
amount, if aay, by which the contract price exceeds thit which
B can obtain for the rice at the time when A informs 13 that
he will not accept it.

(d) A contracts to buy B'sship for 60,000 rupees, but
1).rcul.'s his promi A must pay to B, by way of compensa~-
tion, the excess, if' any, of the contract price over the price
which B ean obtain for the ship at the time of the breach of
promise.

(e.) A, in November, contracts to buy of B, at a stated
price, 100 bales of jute, to be delivered on the st of January.
Ou the 15th of December, A gives notice to B that he will
uot accept the jute. On the 1st January, the jute is tendera
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od to A, who refuses to aceept it. A must pay to B, by way
of compensation, the excess, if any, of the contract price
over the sum which B could obtain for the jute on the lst
of January.

(f:) A, the ownerof a boat, contracts with B to take a
cargo of jute to Mirzaptr, for sale at that place, starting on
a specified day. The boat, owing to some vnavoidable cause,
does not start at the time appointed, whereby the arrival of
the cargo at Mirzapir is (L'lu.\cd beyond the time when it
would have arrived if the hoat had sailed according to the
contract.  After that date, and before the arvival of the cargo,
the price of jute falls. The measure of the compeusation
pavable to B by A is the difference between the price which
B could have obtained for the cargo at MirzapGr at the time
when it would have arrived if forwarded in due course and

its market price at the time when it actually arrived.

(g.) A contractsto repair B's house in‘n certain manner,
and receives payment in advance. A repairs the house, but
not according to contract. B is entitled to recover from A
the cost of making the repairs coniorm to the contract.

(4.) A contuacts to lee his ship to B for a year, from the
1st of January, for a certain price.  Ireights rise, and, on
the 1st of January, the hire obtainable for the ship is higher
than the contract price. A breaks his promise. Ile must
pay to B, by way of compensation, a sum equal to thediflerence
between the contract price and the price for which BB could
hire a similar ship for a year on and from the Ist of
January.

(&) A contracts to supply B with a certain quantity of
iron at a fixed price, being a higher price than that for
which A could procure and deliver the iron. I wrongfully
refusgs to receive the iron. B must pay to A, by way of
compensa(ion, the difference between the contract price of
the iron and the sum for which A could have obtained and
delivered it.

(j.) A delivers to B, a common carrier, a machine, to he
canveyed, without delay, to A’s mill, informing B that his
mill is stopped for want. of the machine. B unreasonably
delays the delivery of the machine, and A, in consequence,
loses a profitable contract with the Government. A is euti-
tled to receive from B, by way of compensation, the average
amount of profit which would have been made by the work-
ing of the mill during the time that delivery of it was delayed,
but not the loss sustained by not.obtaiming the Government
contract.

(k) A having “contracted with B to supply B with 1,000
tons of iron at 100 rupees a ton, to be delivered at a stated
time, contracts with C. for the purchase of 1,000 tons of iron
at 80 rupees a ton, telling C that he does so for the purpose
of performing his contract with B. C fails to perform his eon-
tractwith A, who eannot procureotheriron, and, in ¢onsequence,
fails to perform his contract with B.  C must pay to A 20,000
rupees, being the profit which A would haye made by the
performance of his contract with B.

(/) A contracts with I3 to make and deliver to B, by a
fixe.l day, for a specified price, a certain picce of machinery.
A does not deliver the picce of machinery at the time speci.
fied, and, in consequence of this, B is obliged to procure
another nt a higher price than that which he was to have paid
to A, and is prevented from performing a contract which B had
made with a third person at the time of his contract with
A (but which had nov been then communieated to A, and
wag compelled to make compensation for breach of that
contract. A must pay to B, by way of compensation, the
difference between the contract price ofthe piece of machinery
and the sum paid by B for ansther, but not the sum paid lfy
1B to the third person by way of compensation.

(m:) A, a builder, contracts to ercct and finish a house by

the 1st of January, in order that B may give possession of it
ut that time to C, to whom B has contracted to let it. A is
informed of the contracthetween B and €. A Luilds the
house so bhadly that, before thelst of January, it falls down and
l\ptt)bure-h\|i\t\xy B,who,in c(mscquence,lbst s the rent which
he was 1o have Teceived from C, and is obliged to make
compensation to C for the breach of his contract. A must
make !i‘mn pensation to B for the cost of re-building the
ho(pst;, ‘X" ‘;’l"’“t lost, and for the compensation made.

n.) A sells certain merchaydise to B, warranting it to he
of a l)nrtxcu‘lur_qlmht,):, tnd B, in reliance upon this \%nl‘rum\'.
sells it to O witha similar Warmnty. The goods prove to
be not according to the “'“"ﬂ“'-i}‘, and B becomes liable to
pay C a sum of money by way of compensation, B is enti-
tled to be reimbursed this sum by A, 2 7

(0.) A contracts to pay a sum of money to B ona day
specified. A does not pay. the money on that duy. B, in
consequence of not receiving the money on thut day, is

unable to pay his debts, and is totally ruined. A is not
liable to make good to B anything except the principal sum
he contracted to pay, togethier with interest up to the day
of payment.

(p.) A contracts to deliver 50 maunds of saltpetre to I
on the st of January, at a certain price. B afterwards,
before the Ist of January, contracts to sell the saltpetre to C
ut a price higher than the market price of the Ist of January.
A Dbreaks his promise.  In estimating the compensation pays
able by A to B, the market price of the 1st of January, and
not the profit which would have arisen to B from the sale
to C, 1s to be taken into account.

(g-) A contracts to sell and deliver 500 bales of cotton to
B on a fixed da A knows nothing of B’s mode of conduct
ing his business. A breaks his promise, and B, having no
cotton, is obliged to close his-mill. A is not responsible to
B for the loss caused to B by the closing of the mili.

a

(7.) A contracts to sell and deliver to B, on the Ist of
Jonuary, certain cloth which B intends to manufacture into
caps of a partict kind, for which there is no demand,
except at that season. The cloth is not delivered till long
after the appointed time, and too late to be used that year
in making caps. A 1s entitled to receive from B, by way
of compensation, the difference between the contract price
of the cloth and its market price at the time of delivery, but
not the profits which he expected to obtain by making caps,
nor the expenses which he has been put to in making pre-
paration for the manufacture.

(s.) A, aship-owner, contracts with B to convey him
from Caleutta to Sydney in A’s ship, sailing on the st of
January, and B pays to A, by way of deposit, one-half of his
passage-money. The ship does not sail on the Ist of January,
and B, after being, in consequence, detained in Caleutta for
some time, and LImrch_\' put to some expense, procccds to
Sydney in another vesscl, and, in consequence, arriving too
late in Sydncy, loses a sum of money. A is liabie to repay
to B his deposit, with interest, and the expense to which he
is put by Ius detention in Calcutta, and the excess. if any, of
the passage-money paid for the second ship over that agreed
upon for the first, but not the sum of money which B lost by
arriving in Sydney too late. : p

75.  When a contract has been broken, if a sum

Title to compensation 1% named in’ the contract
for breach of contract in as the amount to be paid
which a sum is named in case of such breach, the
Etc"l"?)'"blc in case of Eurty complaining of the

25 % reach is entitled, whether
or not actual damage or loss is proved to have
been caused thereby, to receive from the party
who has broken the coutract reasonable compensa-
tion not exceceding the amount so numed.

Lzplanation.—Where, under provisions of any
law, any person euters into uny bond to peiform
any condition under a specified penalty, he is
liable to pay the full amount of such penalty if
he does not perform the condition of the bond.

Illustrations.

(a.) A contracts with B to pay B Rs. 1,000 if he fails (o
pay B Rs, 800 on o given day. A fails to pay B Rs. 500 on
that day. Bis entitled to recover from A such compensation
not exceeding Rs. 1,000 as the Court considers reasonable,

(6) A contracts with B that if A practises as a surgcon
within Caleutta e will pay B Rs. 5,000. A practises as a
surgeon in Caleutta, B is entitled to such compensation
not exceeding Rs. 5,000 as the Court considers reasonable,

(c.) A gives a recognizance binding him in a penalty of
Rs. 600 to appear in Court on a certain day. e forfeits his
recognizance. e is liable to pay the whole penalty.

\ S~

CHAPTER VII,
SALE OF GOODS,
WHEN PROPERTY IN GOODS SOLD PAssps,

76. In this chapter, the word fgoods’ means
and includes every kind

¢ Goods’ defined,
of moveable property.
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77. Sale is the exchange of property for a
o price. It involves the -
Ralusie transfer of the ownership

«of the thing sold from the seller to the buyer.

78. Sale is effected by offer and acceptance

of ascertained goods for
a price,
or of a price for ascertained goods,

Sale how effected.

together with payment of the price or deli-
very of the goods, or with tender, part pay-
ment, earnest, or part delivery, or with an agree-
ment, express or implied, that the payment, or
delivery, or both, shall be postponed.

Where there is a contract for the sale of ascer-
tained goods, the property in the gootls sold passes
to the buyer when the whole or part of the price
cr when the earnest is paid, or when the whole or
part of the goods are delivered.

If the parties agree expressly, or by.implica-
tion, that the payment or delivery, or both, shall
be postponed, the property passes as soon as the
proposal for sale is accepted.

Hllustrations.

(a.) B offers to buy A’s horse for 500 rupees. A aceepts
B’s offer, and delivers the horse to B.  The horse becomes
B’s property on delivery. ’

(b.) A sends goods to B, with the request that he will
buy them at a stated price if he approves of them, or return
them if he does not approve of them. I retains the goods,
and informs A that he approves of them. The goods
become B’s when B retains them.

(c.) B offers A, for his horse, 1,000 rupees, the horse
to be delivered to A on a stated day, and the price to be
paid on another stated day. A accepts the offer. The
horse becomes B’s as soon as thé proposal is accepted.

(d.) D offers A, for his horse, 1,000 rupees, on a month’s
credit. A accepts the offer. The horse becomes B’s as
soon as the offer is accepted.

(e.) B, on the Ist January, offers to A, for a quantity of
rice, 2,000 rupees, to be paid on the 1st March following,
the rice not to be taken away till paid for. A accepts the
offer, The ricc becomes B’s as soon as the offer is aceepted.

79. Where there is a contract for the sale of @
thing which has yet to be

Effect of agreement for ascertained, made, or
sale of thing to be as- finished \ RIS
certained, made, or finished.  finshed, the ownership

of the thing is not trans-
ferred to the buyer until it is ascertained, made,
or_finished.
Illustration.

B orders A, a b:irge-buildcr, to make bim a barge. The
price_is not made payable by instalments. ~ While the barge
is building, B pays to A moncy from time to time on ac-
count of the price. The ownership of the harge does not
pass to B untl it is finished.

80. Where, by a contract for the sale of goods,
the seller is to do anything
to them for the purpose of
putting them into a state
in which the buyer is to
take them, the sale is not
complete until such thing has been done.

Sale ¢ 7oods which the
seller is to put into state
in which buyer is to take

. them. A

Illustrations.

(a.) A, aship-builder, contracts to sell to B, for a stated
price, a vessel which is lying in A’s yard ; the vessel to be

rigged and fitted for a voyage, and the price to be paid on .

delivery. Undér the contract, the property in the vessel
does not pass to B until the vessel has been rigged, fitted
up, and delivered.

(b.) A contracts to build a ship for B for a price, payable -
by instalments, dependent on the progress of the building
‘of the ship,.and the ship is to be built under B’s superin-

vi.—113 1

tendence. The ownership of the materials incorporated
with the ship passes to B at the time of incorporation, as
this was intended by the parties, but the materials lying in
A’s yard, though suited and intended for the ship, do not
pass to B until they are actually incorporated with the ship.

81. Where anything remains to be done to
the goods by the seller for
the purpose of ascertaining
the amount of the price,
the sale is not complete
until this has been done.

Sale of goods when
scller has to do anything
thereto in order to as-
certain price.

" Illustrations.

(a) A, owner of a stack of bark, contracts to sell it to
B, weigh and deliver it at 100 rupees per ton. B agrees to
take and pay for it on a certain day. Part is weighed and
delivered to B ; the ownership of the residue is not trans-
ferred to Buntil it has been weighed pursuant to the contract.

(b.) A contracts to sell a heap of clay to B at a certain
price per ton. B is, by the contract, to load the clay in his
own carts, and to weigh each load at a certain weighing
machine which his carts must pass over on their way from
A’s ground to B's place of deposit. Ilere, nothing more
remains to be done by the seller; the sale is complete, and
the ownership of the heap of clay is transferred at once.

82.  Where the goods are not ascertained at the
time of making the con-
tract of sale, it is neces-
sary to the completion of
the sale that the goods
shall be ascertained.

Sale when goods are
unascertained at date of
agreement,

Tllustration.

A agrees to sell to B, 20 tons of oil in A’s cisterns,  A’s
cisterns contain more than 20 tons of oil. No portion of
the oil has become the property of B.

83. Where the goods are not ascerlained at
the time of making the
agreement for sale, but
: goods answering the des-
cription in the agreement are subsequently appro-
priated by ‘one party for the purpose of the agree-
ment, and that appropriation is assented to by the
other, the goods have been ascertained, and the
sale complete.

Ascertainment of goods by
subsequent appropriation.

Hlustration.

A, having a quantity of sugar in bulk, more than suffi-
cient to fill 20 hogsheads, contracts to sell B 20 Logsheads
of it. After the countract, A fills 20 hogsheads with the
sugar, and gives notice to B that the hogsheads are ready,
and requires him to take them away, B says he will take
them as soon as he can. By this appropriation by A and
assent by B, the sugar becomes the property of B.

84. Where the goods are notascertained at the
~time of making the.con~

tract of sale, and by the

terms of the contract the
seller is to do an act with reference to the goods
which cannot be done until they are appropriated
to the buyer, the seller has a right to select any
goods answering to the contract, and by his doing
50, the goods are ascertained.

Ascertainment of goods
by seller’s selection. .

Illustration.

B agrees with A to purchase of him, at a stated price,
to be paid on a fixed day, 50 maunds of rice out of a’ larger
quantity in A’s granary. It is agreed that B shall send
sacks for the rice, and that A shall put the rice into them.
B does so, and A puts 50 maunds of rice into the sacks. The
gonds have been ascertained.

85. Where an agreement is made for the sale
Agreement for sale of of immoveable and "fovs'
immoveable and moveable able property' combined,
property combined. the ownership of the
moveable property _does

not pass before the transfer of the immoveable
property.
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Tllustration. L DELIVERY.

A agrees with B for the sale of a house and furniture. | 90. Delivery of goods sold may be made by
The ownership of the furniture does not pass to B until doing anything which has

the house is conveyed to B. Detientionmude, the effect of putting them

86. When goods have become the property of | in the possession of the buyer, or of any person
Buver's risk " the buyer, he must bear authorized 10 hold them on his behalf.
M X any loss arising from their . Tilustrationss. ? v

destruction or injury. R ;
o A (@) A sclls to B a horse, and eauses or permits it'to he ™

removed from A’s'stables to B’s.  The remioval to B’s stable
15 a delivery. 5

(b B, in England, orders 100 bales of cotton from A, a
merchant of Bombay, and sends his own ship to Bombay for
the cotton. The putting the cotton on board the ship is a

+  Illustrations.

(a.) B offers, and A accepts, 100 rupees for a stack of
fire-wood standing on A’s premises, the fire-wood to be
allowed to remain on A’s premises till a certain day, and not
to be taken away till paid for. Before payment, and while

the fire-wood is on A’s premises, 1t is accidentally destroyed delivery to B.

by fire, B must bear the loss. (c.) A sclls to B certain specific goods which are locked
(8.) A bids 1,000 rupees for a picture at a sale by auction. up in a godown. A gives B the key of the godown, in order

After the bid, it is injured by an accident, If the accident that he may get the goods. This s a delivery.

happens before the hammer falls, the loss falls on the seller ; (d.) A sclls to B five specific casks of oil. The oil is in

if afterwards, on A, the warchouse of A. B sells the five casks to C. A receives

warchouse rent for them from C. This amounts to a deli-

4 A ere is a contrs
e etz ia contract ot the sale of very of the oil to C, as it shows an assent on the part of A

Trausfer of ownership g,]nodsvnot. ‘;GL mlieflftrencdef to hold the goods as wherehouseman of C.
of goods agreed to be sold ORI IO S B 0005 (e.) Asells to B 50 maunds of rice in the possession of
while non-existent. may be transferved by acts C, a warchouseman. A gives B an order to C to transfer
done after the gOOdS are the rice to B and C assents to such order, and transfers the

produced, in pursuauce of the contract, by the _ rice in his books to B. This is a delivcr_y.
seller, or by the buyer with the seller’s assent. (f) A agrees to sell B five tons of oil, at 1,000 rupces
per ton, to be paid for at the time of delivery. A gives to

Tllustrations. C, a wharfinger, at whose wharf he had twenty tons of the
v oil, an ovder to transfer five of them into the name of B. C

(a.) A contracts to sell to B, for n stated price, all the makes the transfer in his books, and gives A’s clerk a notice
indigo nhich shall be produced at A’s factory during the of the transfer for B, A's clerk takes the transfer-notice to B =
ensuing year, A, when the indigo has been manufactured, and offers to give it him on payment of the bill. B refuses
ives B an ncknowlulgm.cnt that hc. hu}ds the imljgo at his to pay. There has been no delivery to B, as B never assent-
isposal. The ownership of the indigo vests iu D from ed to make C his agent to hold for him the five tons sclected
the date of the acknowledgment. by A. :

(b.) A, for a stated price, contracts that B may take and 91. A delivery to a wharfinger or carrier of
sell any crops that shall be grown on his land in succession to . the o °| s sold. has the
the crops then standing. Under this contract, B, with the “Effect of delivery to° JERE00CSRS0IC R 13
assent of A, takes possession of some crops grown in sueces- % Y same eflect as a delivery

sion to the crops standing at the time of the contract. The phatiicegionienricss to the buyer, but does not

owaership of the crops, when taken possession of, vests in B. render the buyer liable for the price of guods
l(L‘-). A, for ; smt[cd“pll,‘ice. CO"“"““[“}"["” ll"{"“)’ take and which do not reach him, unless the delivery is so
sC 1 any crops that sha C grown on his land In succession "lade as to Clmlllt’ hi“.l to 1]01(] llle \\'hurﬁ“gcl' or

to the crops then stunding.  Under this contract, B applics : 3 . )
to A for possession of some crops grown in succession to carvier -responsible - for the safe delivery of the
the crops which were standing at the time of the contract. goods.

A refuses to give possession. The ownership of the erops o Tilustration.

has not passed.to B, though A may commit a breach of con™

* tract in refusing to give possession, B, at Agra, orders of A, who lives at Calcutta, three casks

of oil to he sent to him by railway. A takes three casks of
88. A contract Tor the sale of goods to be oil directed to B to the railway station, and leaves them
delivered at a future day there-without conforming to the rules which must he com-

d plied with in order to render-the Railway Company respon-

deg\?::m:: ntofutl:il(! ({‘r:l\:‘ ]? binding, ll}ough the sible for their safety. The goods do not veach B: There
goods not in_ scllei’s ]“’;" BUO‘:]S are not in the pos- has not been a sufficient delivery to charge B in a suit for
seasion ot date of con. Scssion of th'(:a seller at the the price. ‘ ‘ .

“tract.. time of making the con- 92. A delivery of part of goods in progress of

J tract, and though, at that the delivery of the whole
time, he has no reasonable expectation of acquiring ) has the same effect, for
them otherwise than by purchase. the purpose of passing the property in such goods,
as a delivery of the whole; but a delivery of part
of the goods with an intention of severing it from:
: 2 B A g @ it from
A contracts, on’the 1st January, to scll B 50 shares in the the whole, does not operat¢as a delivery of .the}

Effect of part-delivery.

Tilustration,

East Indian Railway Company, to be delivered and paid for A
on the 1st March of the same year. A, at the time-of mak- eI GEl
g the contract, is not in possession of any shares, The Tllustrations.
. contract is valid. _(a) A ship arives in a harbour laden with a,cargo con- .
.. © 89, Where the price of goods sold is not fixed sizned co A, the buyer of the cargo. The captain begins to

< T discharge it, and dclivers over part of the goods to A in
- Determination of unfixed by the contract of sale, the progress of the delivery of the whole. 'Chis is a delivery

price. buyer is bound to pay the of the cargo to A for the purpose of passing the property in
: seller such a price as the the cargo. Y .
» Court considers reasonable. (6.) Asells to Bastack of fire-wood, to be paid for by
1t . bill on delivery. After the sale, B applies for and ohtains
ustration. from A leave to take away some of the firc-wood, This has
B, living at Patnn,.orillem (;)f A, a coach-builder at Caleuttaz not the legal effeet of delivery of the whole,

a carriage of a particular description. Nothing is said by |- (c.) A sells 50 maunds of rice to B. The ri ai
cither as to the price. The order having been executed, and in A’s warchouse. After the sale, B sells to C“lc 0 ;?:3:3:
the price being in dispute between the buyer and the seller, of the rice, and A, at B’s desire, sends the 10 maunds to C.

the Court must decide what price it considers reasonable. This has not the legal effect of a delivery of the whole.
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93.  In the absence of any special promise to
the contrary the seller of
goods is not bound to de-
liver them until the buyer
applies for possession.

In the dbsence of any promise as to deli-
very, goods sold are to
be delivered at the place
at which they are at the time of the sale, and
goods contracted to be sold are to be delivered at
the place at which they at the time of the contract
for sale, or, if not then in existence, "at the place
at which they are produced.

_ Seller not bound to de-
liver until buyer applies
for possession.

91,

Place of delivery.

SELLER’s L1EN.

95. Unless a contrary intention appears by the
contract, a seller has a
lien on sold goods as long
as they remain in his possession, and the price or
any part of it remains unpaid.

Seller’s lien.

96. Where, by the contract, the payment is to
. be made at a future day,
but no time is fixed for
the delivery of the goods,
the seller has no lien, and
the buyer is entitled to a
present delivery of the goods without payment.
But if the buyer becomes insolveut before delivery
of the goods, or if the time appointed for payment
arrives before the delivery of the goods, the seller
may retain the goods for the price.
Explanation.— A person is insolvent who has
ceased to pay his debts in the usual course of
business, or who is incapable of paying them.

Lien where payment to
be made at afuture day, but
no time fixed for delivery.

‘ Insolvency’ defined.

Illustration.

A sells to B a quantity of sugar in A's warechouse. It is
agreed that three months’ credit shall be given, B allows
the sugar to remain in A’s warchouse. Before the expiry of
the three months, B stops paymeut. A may retain the goods
for the price.

97. Where, by the contract the payment is
to be made at_a_future
day, and{lie huyer allows
the' goods to remain in
the possession of the seller
until that day, and does
not then pay for them, the seller may retain the
goods for the price.

Where payment to be
made at future day, and
buyer allows goods to re-
main in seller’s possession.

Lllustrations.

A sclls to B a quantity of sugarin A’s warchouse. It is
agreed that three months’ eredit shall be given. B allows
the sugar to remain in A’s warchouse till the expiry of the
three months, and then does not pay forthem. A may retain
the goods for the price.

98. A seller, in possession of goods sold, may
i retain them for the price
against any subsequent
buyer, unless the seller

Seller’s. lien

against
subsequent buyer.

has recognized the title of the subsequent buyer.

SToPPAGE 1N TRANSIT.

99. A seller who has parted with the posses-
sion of the goods, and has
not received the whole
o e price, may, if buyer be-
comes insolvent, stop the goods while they are in
transit to the buyer. .

100. Goods are to be deemed in transit while
they are in the possession
of the carrier, or lodged
at any place in the course

. Power to stop in tran-
sit.

thn.goods are to be
decmed in transit,

/ 3

of transmission to the buyer, and are not yet come
into the possession of the buyer, or any person on
his behalf, otherwise than as being in possession
of the carrier, or as being so lodged.

Lllustrations. :

(a) B, living at Madras, orders goods of A, at Patna,
and dirccts that they shall be sentto Madras. The goods
are sent to Calcutta, and there delivered to C, a wharfinger,
to be forwarded to Madras, The goods, while they arc in
the possession of C, are in transit.

(&.) B, at Delhi, orders goods of A, at Calcutta. A con-
signs’and forwards the goods to B at Delhi. On arrival
there, they are taken to the warchouse of B, and left there.
B refuses to reccive them, and immediately afterwards stops
payment. The goods are in transit.

(c.) B, who lives at Pund, orders goods of A at Bombay. .
A sends them to Pund by C, a carrier appointed by B, The
goods arrive at Pund, and are placed by C, at B’s request, in
C’s warchouse for B.  The goods are no longer in transit.

(d) B, a merchant of London, orders 100 bales of cotton
of A, a merchant at Bombay. B sends his own ship to
Bombay for the cotton. The transit is atan cnd when the
cotton 1s delivered on board the ship. .

(e.) B, a merchant of London, orders 100 bales of cotton
of A, a merchant at Bombay. B sends his own ship to
Bombay for the cotton. A delivers the cotton on hoard the
ship, and takes bills of lading from the master, making the
cotton deliverable to A’s ovder or assigns. The cotton
arrives at London, but hefore coming into B’s possession,
B beeomes insolvent.  The cotton has not been paid for. A
may stop the cotton.

101.  The right of stoppage does not, except in
the cases ~ hereinafter
mentioned, cease on the
buyer’s reselling the goods
while in transit, and receiving the price, but conti-
nues until the goods have been delivered to the
second buyer, or to some person on his behalf.

102.  The right of stoppage ceases if the buyer,

Cessation of right on as- ’lm‘f'"g f)bl:uu.ed sabiior
signmeut of bill of lading. ad'”'r,; Ll _Uthl document

: - showing title to the goods,
assigns it, while the goods are in transit to a
second buyer, who is acting in good faith, and who
gives valuable consideration for them.

Continuance of right of
stoppage.

Tllustrations.

(a3 A sells and consigns certain goods to B. A being
still uupaid, B becomes insolvent, and while the goods are
iu transit, ':\s‘signx the bill of lading for eash to C, who is not
awave of his insolvency. A cannot stop the goods in transit.

(b.) A sclls and consigns certain goods to B. A being
still unpaid, B becomes insolvent, and thile the goods are

_still in transit, assigns the bill of lading for cash to C, who

knows that B is insolvent. The assignment not being in
good faith, A may still stop the goods m transit.

103. Where a bill of lading or other instru-

Stoppage on payment ment of title to any goods
to pledgee of amount of 1is assigned by the® buyer
claim, ; of such goods by way of
pledge, to secure an advance made specifically
upon it, in good faith, the seller cannot, except on
payment or tender to the pledgee of the advance
so made, stop the goods in transit.

Illustrations.

(a.) A sclls and consigns goods to B of the value of
12,000 rupees. B assigns the bill of lading for those goods
to C to secure a specific advance of 5,000 rupees made to.
him upon the bill of lading by C. B becomes insolvent,
beiug indebted to C to the amount of 9,000 rupees. A is
not cutitled to stop the goods except on payment or tender
to C of 5,000 rupees. & .

(6.) A sells and consigns goods to B of the value of
12,060 rupces. B assigus the bill of lading for those goods
to C, to secure the sum of 5,000 rupees due from bimto C,
upon a general balance of account. B becomes insolvent. A
is entitled to stop the goods in transit without payment or
tender to C of the 5,000 rupees.

il
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104. The seller may effect stoppage in transit
h cted. :
RRRESES how, e possession of the goods,
or by giving notice of his claim to the carrier or
other depositary in whose possession they are.

105.  Such notice may be given either to the
person who has the im-
mediate possession of the
goods, or to the principal whose servant has pos-
session. In the latter case, the notice must be
given at such a time, and under such circumstan-
.ces, that the principal, by the exercise of reasona-
ble diligence, may communicate it to his servant
in lime to prevent a delivery to the buyer.

106. Stoppage in transit entitles the seller to

. hold the goods stopped
until the price of the
whole of the goods sold
is paid.

Notice of seller’s claim.

. Right of scller on stop-
page.

Hitustration. .

A sells to B 100 bales of cotton ; 60 bales having come
into B's possession, and 40 being still in transit, I hecomes
insolvent, and A being still unpaid, stops the 40 bales in
transit, A is entitled to hold the 40 bales wntil the price
of the 100 hales is paid.

RE-saLE:
107.  Where the buyer of goods fails to perform
his part of the contract
either by not faking the
goods sold to him, or by
not paying for them, the seller, having a lien on

Re-sale on buyer’s fail-
we to perform,

the goods or having stopped them in- transit, may

after giving notice to the buver of his intention to
do so, re-sell them after the lapse of a reasonable
time, and the buyer must bear any loss, but is not
entitled to any profit which may occur on such
1e-sale, ; .

TirLE.

108.  No scller can give to the buyer of goods a
better title to those goods
than he has himself,
except in the follo.wing
cases :— f

Title conveyed by seller
of goods to buyer,

Exception 1, When any person is, by the
consent of the owner in possession of any goods
orin possession of any bill of lading, dock-warrant,
warehouse-keeper’s certificate or wharfinger’s cer-
tificate ov warrant or order for delivery, or other
decument showing title to the goods, he may
transfer the ownership of the goods of which he is
80 In possession, or to which such documents

g relatc“ to any other person, and gire such person
a good title thereto, notwithstanding any instruc-
tions of the owner to the contrary w Provided that
the buyer acts in good faith, and under circum-
stances which are not such as to raise a reasonable
presumption that the person in possession of the
g00ds or documents has no right to sell the goods,

Exception 2. 1f one of several joint-owners of
goods has the sole possession of them by the per-
. mission of the co-awners, the ownership of the
goods is transferred to any person who buys them
«in good fuith, and under circumstances which ave
not such as to raise a reasonable presumption that
the person in possession of the £oods has no right
to sell them. :

Ezception 3. When a person has obtained
possession of goods under a contract voidable at
the option of the other party thereto, the ownership

either by taking actualll‘

of the goods is transferred to a third person ‘who,
before the contractis rescinded, buys them in good
faith of the person in possession, unless the cir-
cumstances which render the contract voidable

amounted ta an offence committed by the seller or

the person whom he represents.

In this case the -original seller is entitled to
compensation from the original purchaser for any
loss which the seller may have sustained by being
prevented from rescinding the contract.

Illustrations.

(a.) A buys from B, in good faith, a cow which B had
stolen from C. The property in the cow is not transferred
to A. 3

(8.) A, a merchant, intrugts B, his agent, with a bill of
lading relating to certain goods, and mstructs B not to
sell the goods for less than a certain price, and not to give
credit to . B sells the goods to D for less than that price,
and gives D threc months’ credit. The property in the
goods passes to D. :

(c.) A sells to B goods of which he has the bill of lading,
but the bill of lading is made out for delivery of the goods
to C, and it has not been endoised by C. The property is
not transferred to B.

(d.) A,B and C are joint Hindd brothers, who own
certain cattle in common. A is left by Band Cin posses-
sion of a cow, which he sells to D. D purchases bond fide.
The property in the cow is transferred to D.

(e) A, by a_misrepresentation not amounting to cheat-
ing, persuades B to scll and deliver to him a horse. A sells
the horse to C before B has rescinded the contract. The
property in the horse is transferred to C; and B is entitled
to compensation from A for any loss which D has sustained
by being prevented from getting back the horse:

() A compels B by wrongful intimidation, or induces
him by cheating or forgery,.to sell him a horse, and, before
B rescinds the contract, sclls the horse to C.  The property
is not transferred to C. 2

WaRRANTY.
109. If the buyer, or any person claiming under
e e hen ity him, is, by reason of the

invalidity of the seller’s
title, deprived of the thing
sold, the seller is responsible to the buyer, or
person claiming under him, for loss thereby caused,
unless a contrary intention appears by the contract.

for badness of itle. -

110. An implied war-
ranty of goodness or qua-
lity may be established by
the custom of any particulai trade.

Implied warranty of
goodness or quality.

111. On the sale of
Warranty of sounduess provisions, there is an
on sale of provisions. nnplled warranty that

they are sound.

112. On the sale of goods by sample, there is
- an impliet warranty that

the bulk is equal in

quality to the sample.

Warranty on sale of
goods by sample.

113. Where goods are sold as being of a cer-

. tain denomination, there
is an implied warranty
that they are such goods
asare commercially known
by that denomination, although the buyer may
have bought them by sumple, or alterinspection
of the bulk.

‘Explanation.—But if the contract specifically
states that the goods, though sold as of a certain
denomination, are uot warranted to be of that
denomination, there is no‘implied warranty.

Warranty on sale of
goods sold as being of a
certain denomination:

~
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Illustrations.

(a.) A, at Calcutta, sclls to B twelve bags of  waste
silk,”” then on its way from Moorshedabad to Calcutta.
There is an implied warranty by A that the silk shall be such
as is known in the market under the denomination of
““ waste silk.”

(5.) A buys, by sample and'after havinginspected bulk,
100 bales of  Fair Bengal”’ Cotton. The cotton proves not
to be such as is known in the market as * Fair Bengal”:
there is a breach of warranty. :

114. Where goods have: been ordered for a
specified purpose, for
which goods of the deno-
mination employed in the
order are usually sold,
there is an implied warraity by the seller that the
guods supplied are fit for that purpose.

Warranty where gpods
ordered for a specified
purpose.

Illustration.

B orders of A, a copper manufacturer, copper for sheath-

ing a vessel. A, on this order, supplies copper. There is

an implied warranty that the copper is fit for sheathing a
vessel.

115.  Upon the sale of an article of a well-known

) ascertained kind, there is

Sale of article of a g jmplied warranty of its

\j:'ell-known ascertained fitness for any particular
kind.
purpose.
Illustration.

B writes to A,the owner of a patent invention for clean-
ing cotton—'‘ Send me your patent cotton-cleaning machine
to clean the cotton at wy factory.” A sends the wachine
according to order. There is an implied warranty by A that
it is the article known as A’s patent cotton-cleaning machiue,
* but nome that it s fit for the particular purpose of cleaning
the cotton at B’s factory.

116. In the absence of fraud and of any ex-
press warranty of quality,
the seller of an article,
which answers the de-
scription under- which it was sold, is not responsible
for a latent defect in it. :

Non-responsibility  for
lateut delects.

Illustration.

A sells to Ba horse. It turns out that the horse had at
the time of the sale a defect of which A was unaware. A isnot
responsible for this.

117. Where a specific article, sold with a
warranty, has been deli-
vered and accepted, and
the warranty is broken,
the sale is not thereby rendered voidable, but the
buyer is entitled to compensation from the seller
for loss caused by the breach of warranty.

Buyer’s right on breach
of warranty.

Illustration.

A sclls to B a horse, warranted sound. The horse proves to
have been unsound at the timeof sale. B isentitled to com-
pensation from A for loss caused by the unsoundness.

118. Where there has been a contract, with a
warranty, for the sale of
goods, which at the time
of the contract were not
ascerlained, or not in existence, and the warranty
is broken, the buyer may

accept the goods or refuse to accept the goods
when tendered,

or keep the goods for a time reasonably sufficient
for examining and trying tliem, and then rgfuse to
accept them, provided that, during such time, he
exercises no other act of ownership over them than
is necessray for the purpose of examination and
trial.

vi—113 m

Rejection or return of
goods sold with warranty.

_In any case the buyer is entitled to compensa=
tion from the seller for any loss caused by the
breach of warranty; but if'he accepts the goods
and intends to, claim compensation, he must give
notice of his intention to do so within a reasonable
time after discovering the breach of the warranty.

IUustrations.

(@) A agrees to sell and, without application on B’s part,
deliver to B 200 bales of unascertained cotton by sample.
Cotton, not in accordance with sample, is delivered to B. B
may return it if he has not kept it Youger than a reasonable
time for the purposc of examination.

(b) B agreesto buyof A twenty-five sacks of flour by
sample. The flour is delivered to B, who pays the price. B,
upon examination, finds it not equal to sample, and informs
A that he means to claim compensation. B afterwards uses
two sacks, and sells one. He cannot now repudiate the con-
tract and recover the price, but he is entitled to compensa-
tion from A for any loss caused by the breach of warranty.

(c) B makes two pairs of shoes for A by A’s orders.
When the shoes are delivered, they do not fit A. A keeps
both pairs for a day. Ie wears one pair for a short time in
the house, and takes a long walk out of daors in the other
pair. He may refuse to aceept the first pair, but not the
second. But he may recover compensation for any loss sus-
tained by the defect of the second pair. .

MISCELLANEOUS.

L19.  When the seller sends goods not ordered
: with goods ordered, the

Refusal to accept when  huyer may refuse toaccept

f:l?tds not ordered are v of the goods so sent,

‘ if there is risk or trouble

in separating the goods ordered from the goods not
ordered. .
Illustration.

A orders of B specific articles of china. B sends these
articles to A in a hamper with other articles of china which
had not heen ordered. A may refuse to acceptany of the
goods sent. o .

120. Ifa buyer wrongfully refuses to accept

. the goods sold to him, this

Effect of wrongful re-  ymounts to a breach of the

fusal tolpoceol contract of sale.

121. When goods sold have been delivered to
the buyer, the seller is
not entitled to rescind the
contract on the buyer’s
failing to pay the price at the time fixed, unless it
was stipulated by the contract that he should be
so entitled.

122, Where goods are sold by auction there is

a distinct and separate

'm:t?:;fx of several lots by gale of the goods in each

x i lot, by which the owner-

ship thereof is transferred as each lot is knocked
down. ;

Rescission on failure to
pay price at time fixed.

123. If, at a sale by auction, the seller makes
use of pretended biddings
to raise the price, the sale
is voidable at the option of the buyer.

Puffers at auction.

——

CHAPTER VILI.
Or INDEMNITY AND GUARANTEE.

124. A contract by which one party promises
to save the other from loss
caused, to him by the con-
duct of the promisor himself, or by the conduct
of any other person, is called a contract of indem-
nity.

“Tudemnity’ defined.
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Illustration.

(a.) “A contracts to indemnify B agairlst the conscquen-
ces of any proceedings which C may take against B in respect
of a certain sum of 200 rupees. This is.a contract of in-
demnity.

“125. The promisee in a contract of indemnity,

Rights and _liabilities acting within the scope of

of indemnity-holder when his autherity, is entitled to

sued. é recover from the pro-
misor— :

(1) all damages which he may be compelled to
pay in any suit in respect of any matter to which
the promise to indemnify applies ;

(2) all costs which he muy be compelled to pay
in any such suit if, in bringing or defending it, he
did not contravene the orders of the prowmisor aud
acted as it would have been prudent for him to act
in the absence of any contract of indemnity, or if
the promisor authorized him to bring or defend
the suit;

(3) all sums which he may have paid under
the terms of any compromise of any such suit if
the compromise was not contrary to the orders of
the promisor and was one which it would have
been prudent for him to make in the absence of
any contract of indemnity or if the promisor au-
thorized him to compromise the suit.

126. A contract of guarantee is a contract to
perform the promise or
Definitions of ‘guaran-" discharge the liability of
tee,” "auredt)"»’ :ll.’““c,‘,"“l a third person in case of
SRshijiand Seceditor. his default. ‘T'he person
who gives the guarantee is culled the surety, the
person, in respect of whose default the yuarantee
1s given, is called the principal debtor, and the
person to whom the guarantee is given is called
the creditor, A guarantee may be either oral or
written. § :

127.  Anything done or any promise made for
the benefit of the princi-
pal debtor, may be a suffi-
cient consideration to the
surety for giving the guarantee.

Cousideration for gua-
rantee,

Rlustrations.

(a.) B requests A toscll and deliver to him goods on
credit. A agrees to do so, provided G will guarantee the
payment of the price of the goods. C promiscs to guarantec
the payment in consideration of A’s promise to deliver the
goods. This is a suflicient consideration for C's promise.

(6.) Ascllsand delivers goods to B. C afterwards requests
A to forbear to sue B for the debt for a year, and promises
that if he does so, C will pay for them in’ defiult of payment
by B. A agrees to forhear as requested. This is a suffi-
cient consideration for C’s promise.

(c.) A sclls and deliversgoods to B.  C afterwards, nith-
out consideration, agrees to pay for them in default of B.
The agreement is void,

128. The liability of the surety is co-extensive
with that of the principal
: - debtor, unless it is othei-
wise provided by the contract. 2

Surety’s liability.

Tllustration.

A guarantces to B the payment of a hill of exchange by
C, the acceptor. The bill is dishonoured by C. A is liable,
not only for the amount of the bill, but also for any interest
. and charges which may have become due on it.

129. A guarantee which extends to a series
of transactions, is called a

Continuing guarantee. ¢, tinuing guarantee.

B!

Tllustrations.

(a). A, in consideration that B \yill employ C in collecting
the rents of B’s zamind4ri, promises B to be responsible,
to the amount of 5,000 rupces, for the due collection and
payment by C of  those “rents. This is a continuing
guarantee. ;

(6.) A guarantees B, a tcu.-dcnlcr,. to the amnllgt of
£100 for any tea he may from time to time su )plyl;uCC. B
supplies C with tea to above the value of £100, and C pay }l\
B forit. Afterwards B supplies C with tea to the value oft_
£200. C fails to pay. The gvarantce given by A was a
continuing guarantee, and he 13 accordingly liable to B to
the extent of £100.

(c.) A guarantees B the price of five sacks of flour to
be delivered by B to C payable in one month. B delivers
five sacks to C. A pays for them. Afterwards B delivers
four sacks to C, which C does naot pay for. The guarantce
given by A was not a continuing guarantee, and accordingly
he is nqt liable for the price of the four sacks.

130. A continuing guarantee, may be at any
time revoked, as to future
transaclfnns, by the surety,
by notice to the creditor.

Revocation of continu-
ing guarantee.

Tllustrations.

(a.) A, in consideration of B’s discounting, at A’s request,
bills of exchange for C, guarantees to B for twelve months
the due payment’ of all such bills to the-extent of 5,000
rupees. B discounts bills for C to the extent of 2,000
rupees.  Afterwards, at the end of three months, A revokes
the guarantee. This revocation discharges A from all
liability to B for any subsequent discount. But A is liable
to B for the 2,000 rupces, on default of C.

(b.) A guarantees to B, to the extent of 10,000 rupees,
that C shall pay all the Bills that B shall dvaw upon him.
B draws upon C. C accepts the bill. A gives notice of.
revocation,  C dishonours the bill at maturity. A is liable -
upon his guarantee.

131. The death of the surety operates, in the

! .. absence of uny contract
Revocation of coznmnmg to “the contrary, as a
guarantee by surety’s death. oot N -
ing guarantee, so far as regards future transactions.

132.  Where two persons contract with a third
person to undertake a
_]Linlzillftl.\' l«;lf tl\‘\(';-p&r‘i‘gns certain liability, and also
R;l ?1M;ﬁ‘~ivlr:\mcx’.rmn?;c;{ufn contract with"each other
a5 to surctyship: that one of them shall . be
p liable only on the default
of the other, the third person not being a party to
such contract, but being aware of its existence,
the liability of each of the two persons to the third
person under the first contract is not affected by
the existence of the second contract.

Illustration.

-A and B make a joint and several promissory note to C.
A makes it, in fact, as surety for B, and C knows this af
the time when the note is made. The fact that A, to the
knowledge of C, made the note as surcty for B, is no an-
swer to a suit by C against A upon the note.

133. Any variance made without the surety’s

Dilehargor ot vansty 1hy flonsent, in the terms of
variance in terms of con- asacojtract between the
e principal-and the creditor,

. discharges the rurety us
to transactions subsequent to the variance.

Llustrations.

(a.) A becomes surety to C for B’s conduct

in C’s bank. Afterwards, B and C contrnct,af‘-:‘;l:’;zl:ﬂ;r
consent, that B’s salary shall be raised, and that he R ﬂ
become liable to one-fourth of the losses on overdrafts aB
allows-a customer to overdraw, and the hank loses a

of money. A is discharged from his syret yship b sul:n
variance made without his consent, and is not r}nblep: Yy tkc
good this loss. 0 make
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(6.) A guarantees C against the misconduct of B in an
office to which B is appointed by C,and of which the duties
are defined by an Act of the legislature. By a subsequent
Act, the nature of the office is materially altered, After-
wards B misconducts himself. A is discharged from future
liability under *his guaruntee by the changé, though the
misconduct of B is in respect of a duty:not affected by the
later Act.

(c.) C agrees to appoint B as his clerk to scll goods at
a yearly sulary, upon A’s becoming surcty to C for B’s
duly accounting for monies received by him as such clerk.
Afterwards, without A’s knowledge or consent, C and B
agree that B should be paid by a commxssi_on on the goods
sold by him and not by a fixed salary. A is not liable for
subsequent misconduct of B. 4

(d.) A givesto Ca continuing guarantee to the extent
of 3,000 rupees for any oil supplied by C to B on credit.
Afterwards B becomes embarrassed, and, without the know-
ledge of A, B and C contract that C shall continue to sup-
ply B with oil for ready money, and thac the paywents shall
be applied to the then existing debts between B and C. A
is not liable on his guarantce for any goods supplied after
this new arrangement. g .

(e.) C contracts to lend B 5,000 rupees on the first
March. A guarantees repayment.  C pays the 5,000 rupees
to B on the Ist January. A is discharged from his liability
as the contract has been varied, inasmuch as C might sue B
for the money before the first of March.

134. The surety is discharged by any contract
between the creditor and
the principal debtor, by
which the principal debtor
is released, or by any act
or omission of the creditor, the legal consequence
of which is the discharge of the principal debtor.

Discharge of surcty by
release or discharge of
priucipal debtor.

Illustrations.

(a.) A gives a guarantee to C for goods to be supplied
by C to B, C supplics goods to B, and afterwards B be-
comes embarrassed and contracts with his creditors (includ-
ing C) to assigu to them his property in consideration of
. o o, e~ s
their releasing him from their demands.  Here B is released
from his debt by the contract with C, and A is discharged
from his suretysh p.

(b.) A contracts with B'to grow a crop of indigo on A’s
land and to deliver it to B at a fixed rate, and C guarantees
A’s performance of this contract. B diverts a strcam of
water which js necessary for the irrigation of A’s land, and
thereby prevents tum from raising the indigo. C is no
longer liable on his guarantee.

(c.) A contracts with B for a fixed price to build a house
for B within n stipulated time, B supplying the necessary
timber, C guarantees A’s performance of the contract. B
omits to supply the tmber. C is discharged from his sure- *
tyship. .

.135. A contract between the creditor and the
principal debtor, by which
the creditor makes a com-
position with, or promises
to give time to, or not to
sue, the principal debtor,
discharges the surety, unless the surety assents to
such contract. .

136.

Agreement to give time

Discharge of surety when
creditor compounds with,
gives time to, or agrees not
to sue principal debtor.

Where a contract to give time to .the

principal debtor. is made

to principal debtor made by the creditor with a

with a third person. third person, and not with

the principal debtor, the surety is not discharged.
Illustration.

C, the holder of an overdue bill of exchange drawn by A
as surety for B, and accepted by B, contracts with M to
give time to B. A is not discharged.

137.  Mere forbearance on the part of the cre-
ditor to sue the principal
debtor, or to enforce any
. other remedy against him
does not, 1n the absence of any provision in the
guarantee to the contrary, discharge the surety.

Creditor’s
to sue.

forbearance

. of ereditor’s securities,

Tllustration.

B owes to G a Jebt guaranted by A, The debt becomes
ayadle. C does not sue B for a year after the debt has
ecome payable. A is not discharged from his suretyship. -

138. Where there are co-sureties, a release by

Reloase of onaontenma the creditor of one of them

Y* does not discharge the
others; neither does it free that one from any res-
pousibility to the others. : ;

139. 1f the creditor does any act which is in-

. consistent with the rights
of the surety, or omits to'
doany act which his duty
to the surely requires him
to do, and the eventual
remedy of the surety himself against the princjpal
debtor is thereby impaired, the surety is dis-
charged.

Discharge of surety by
creditor’s act or omission
impairing surety’s eventual
remedy.

Tllustrations.

(a.) B contracts to build a ship for C for a given sum, to
be paid by instalments as the work reaches certain stages.
A becomes surety to C for B’s due performance of the con-
tract. G, without the knowledge of A, prepays to B the
last two instalments. A is discharged by this prépayment.

(2.) Clends money to B on the sccurity of a joint and
several promissory note made in C’s favour by B and by A
as surety for B, together with a bill of sale of B’s furniture,
which gives power to C to sell the furniture, and apply the
proceeds in satisfaction of the mouies due on the note. Sub-
sequently C sells the furniture, but, owing to his misconduct

**and wilful negligence, only a small price is realized. A is

discharged from liability on the note.

(¢.) A puts Mas apprentice to B, and gives n guarantee
to B for M's fidelity. B promises on his part that he will,
at least ouce a month, see M make up the cash. B omits
to sce this done as promised and M embezzles. A is not
liable to B on his guarantce.

140.  Where a guaranteed debt has become due,
or default of the principal
debtor to perform a gua-
ranteed duty has taken
place, the surety, upon payment or performance of
all that he is liable for, is invested with all the
rights which the creditor had against the principal
debtor.

141. A surety is entitled to the benefit of every
security. which the credi-
tor hag against the prin-
cipal debtor at the time
when the contract is entered into, whether the
surety knows of the existence of such security or
not; and if the creditor loses, or, without the con-
sent of the surety, parts with such security, the

surety is discharged to the extent of the value of
the security,

Rights of surety on pay-
ment or performnncc.

Surety’s right to henefit

Hllustrations.

(a.) C advances to B, his tenant, 2,000 rupees on the
guarantee of A. C has also a further security for the 2,000
rupees 'ﬁ' a mortgage of B’s furniture. C candels the mort-
gage. B becomes insolvent, and C sues A on his guarantee.
A 13 discharged from liability to the amount of the value of
the forniture.

() C, a creditor, whose advance to B is secured by a
decree, receives also a guarantee for that advance from A.
C afterwards takes B’s goods in execution under the decree,
and then, wlt'hout the knowledge of A, withdraws the execus’
tion. A is discharged,

(c.) A, as surety for B, makes a bond jointl; with B
C to sccure a loan from C to B Aften{'urda.y C ob!ni::
from B a further security for the same debt. Subsequently
C gives up the further security. * A is not discharged.

142.  Any guarantee which has been obtained
et by means of misrepresen-

Guarantee obtained b Y press
misreprsentation. Y tation made by the credit-

or, or with his knowledge
and assent, concerning a material part of the
transaction, is invalid,
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]43. Any guarantee which the creditor has

; obtained by means of

. Guarantee obtained by keeping - silence as to a

concealment, material circomstance, is
invalid.

TUustrations.

(a;) A engages B as clerk to collect money for him. B
fails to" account for some of his receipts, and A in conse-
quence calls upon him to furnish security for his duly
accounting. C gives his guarantee for B’s duly accounting.
A does not acquaint C with B's previons conduct. B after-
wards makes default. The gnarantee is invalid.

(b.) A guarantees to C payment for iron to be supplied
by him to B to the amount of 2,000 tons. B and C have
privately agreed that B should pay five rupees per ton beyond
the market price, such excess to be applied in liquidation of
au old debt. This agreement is concealed from A. A is not
liable as a surety.

144. Where a person gives a guarantee upon a
contract that the creditor
: t‘g“g“:;ﬂ:‘:: onagreement  shall not act upon it until
on it until co-surety joins, another person has joined
in it as co-surety, the
guarantee is not valid if that other person does not
join, : :
145. Ih every contract of guarantee there is an
implied promise by the

Implied promise to in- 4 cinal debtor to indem-

demnify surety.

surety is entitled to recover from the principal
debtor whatever sum he has rightfully paid under
the guarantee, but no sums which he has paid
wrongfully. s )
Illustrations.
(a) B is indebted to C, and A is surety for the debt.

C demands payment from A, and on his refusal sues him for -

the amount, A defends the suit, having reasonable grounds
for doing so, but he is compelled to pay the amount of the
debt with costs. He can recover from B the amount paid
by him for costs, as well as the principal debt.

(6.) C lends B a sum of money, and A, at the request of
3 pts a bill of exchange drawn by B upon A to secure
the amount. C, the holder of the bill, demands payment of
it from A, and on A’s refusal to pay sues A upon the bill.

_ A, not having reasonable grounds for so doing, defends the .
suit, and has to ﬂ’m\z the amount of the bill and costs. He

can recover from B the amount of the bill, but not the sum

paid for costs, as there*was no real ground for defending the .

action,

(¢.) A guarantees to C, to the extent of 2,000 rupees,
payment (\lE rice to be supplied by C to B. C supplics to B
rice to a less amount than 2,000 rupees, but obtaiwns from A
payment of the sum of 2,000 rupees in respect of the rice
supplied. A cannot recover from B more than the price of
the rice actually sapplied.

146. \Where two or more persons are co-sureties
for the same debt or duty
either jointly orseverally,

‘and whether under the
same or different contracts, and whether with or
without the knowledge of each other, the co-sure-
ties, in the absence of any contract to the con-
trary, are liable as between themselves to pay each
an equal share of the whole debt, or of that part
of it which remains unpaid by the principal debtor.

Co-sureties liable to con-
tribute equally.

Tllustrations.

(a.) A, B and C are sureties to D for the sum of 3,000
rupees lent to E. E makes default in payment. A, B, and
C are liable as between themselves to pay 1,000 rupees cach.

(5.) A, B,and Care sureties to I for the sum of 1,000
rupees lent to E, and there iz a contract between A, B, and
C that A is to be responsible to the cxtent of one-quarter,
B to the extent of one-quarter, and C to the extent of one-
half. E makes default in payment. As between the sureties

:l is liable to pay 250 rupees, B 250 rupces, and C 500
pees. .

nify the surety, and the ..

147. Co-sureties who are bound in different

sums are liable tp pay

Liability of co-surcties equally as far as the limits

bound in different sums.  of their respective obliga-
; tions permit. ”

Illustrations.
(@) A, B, aud C, as suretics for D, enter into threc

seversl honds, each in a different penalty, viz., A in thed

penalty of 10,000 rupevs, B in that of 20,000 rupees, C in
.that of 40,000 rupces, conditioned for D’s duly accounting
to E. D makes default to the extent of 30,000 rupces. A,
B, and C are cach liable to pay 10,000 rupees.

(1;.) A, B, and C, as surctics for D, enter imq three
several bonds, cach in a different penalty, viz.,, A in the
penalty of 10,000 rupcces, B in that of 20,000 rupeces, C in
that of 40,002 rupees, conditioned for D’s duly accounting
to E. D makes default to the extent of 40,000 rupeces. A
is liable to pay 10,000 rupees, and B and C 15,000 rupees
each. 2 4
fc.) A, DB, and C, as surcties for D, enter into three
several bonds, each in a_different penalty, viz., A in the pe-
nalty of 10,000 rupecs, B in that of 20,00Q rupees, C in that
of 40,000 rupees, conditioned for D’s duly accounting to E.
D makes default to the extent of 70,000 rupees. Each has
to pay the full penalty of his bond.

CHAPTER IX.
Or BAILMENT.

148. A bailment is the delivery of goods by
“one person to another for
some purpose, upon a con-
tract that they shall when
the purpose is accomplishéil be returned or other-
wise disposed of according to the directions of the
person delivering them. The person delivering
the goods is called the bailor. ‘The person to
whom they aro delivered is called the bailee.

¢ Bailment,’ *bailor,” and
¢ bailee’ defined. 2

Ezplanation.—If a person, already in possession
of the goodsof another, contracts to hold them as a
bailee, he thereby becomes the bailee, and the
owner becomes the bailor of such goods, although
they may not have been delivered by way of bail-
ment,

149. ‘The delivery to the bailee may be made
by doing anything which
has the effect of putting
the goods in the posses-

Delivery to bailee how
made.

sion of the intended bailee or of any person autho- -

rized to hold them on his behalf.

150. The bailor is bound to disclose to the

Balloraduty o) discloes bailee faults in the goads

faults in goods bailed. i :
is avware and which ma-

terially interfere with the use of them, or expose
the bailee to extraordinary risks ; and if he doest
not make such disclosure, he is responsible for ):
damage drising to the bailee directly from such
faults.

If the goods are bailed for hire, the bailor is
responsible for such damage, whether he was or
was not aware of the existence of such faults in
the goods bailed.

llustrations.

(a) A lends a horse, which he knows to be vici
He does not d“Closﬁ the ls'nct: that the horse is vicci?‘:,ss’ t('i')?é e
horse runs away. 18 thrown and injured. A is res 'S
ble to B for damage sustained, J 1§ responsi

(6.) A hires a carriage of B, The carriage is unsafe i
though B is not aware of'it, and A is in; i T,
sible 0 A for the injury, s injured. B is respon

bailed of which the bailor -

A
~v
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i51. In all cases of bailment the bailee is
bouund to take as much
care of the goods bailed

to him as a man of or-

Care to he taken by
bailee.

dinary pradence would, under similar circum-

stances, take of his own goods of the same bulk,
. quality and value as the goods bailed.

152. The bailee, in the ubsence of any con-
tract to the contravy, is
not responsible for the
loss, destruction  or
deterioration of the thing
bailed, if he has taken the amount of care of them
described in section 151.

153.

Bailee when not liable
for loss, &c., of thing
bailed.

A’contract of bailment is voidable at the
option of the bailor, if the
bailee does any act with
reaard  to the eoods
bailed, inconsistent with
the conditions of the bailment.

Termination of bailment
by bailee’s act inconsistent
with conditions,

Hlustration.

A lets to B for hire a horse for his own riding.
the horse in his carnage.
mination of the bailment,

154.

3 drives
This is, at the option of A, a ter-

if the bailee makes auny use of the gbods
bailed which is not ac-
cording to the conditions
of the bailment, he is
liable to make compensa-
tion to the bailor for any damage arising to the
goods from or during such use of them.

Liability of bailee mak-
ing unauthorized use of
goods bailed.

Tlustrations.

{e.) Alends a horse to B for his own riding only. B
allows C, a member of his family, to ride the horse. C rides
with care, but the horse accidentally falls and is injuved, B
is lable to make compensation to A for the injury done to
the horse. .

(b.) A hires a horse in Caleutta from B expressly to march
t0 Benares. A rides with due eare, but marches to Cuttack
instead. The horse accidentally falls and is injured. A is
liable to make compensation to BB for the injury to the horse.

155. If the bailee, with the consent of the
. bailor, mixes the goods
Mixture, with Dbailor’s

of the bailor with his own
goods, the bailor and the
bailee shall have an in-
terest, in proportion to their respective shares, in
the mixture thus produced.

156.

consent, of his goods with
roods of bailee.

If the bailee; without the consent of the
bailor, mixes. the goods,
of the bailor with his own
goods, and the goods can
be separated or divided,
the property in the goods remains in the parties
respectively, but the bailee is bound to bear the
expense of separation or division and any damage
arising from the mixture.

Mixture, without bailor’s
consent, when the goods
can be separated.

Hlustration.

A bails 100 bales of cotton warked with a particular mark
to B. B without A’s consent mixes the 100 bales with other
bales of his own bearing a different mark : A is entitled to
have Biis 100 bales returned, and B is bound to bear all the
expense incurred in the separation of bales and any other
incidental damage.

157. 1If the bailee, without the consent of the

bailor, mixes the goods

of the bailor with his own

goods, in such a manuer

that it is impossible to

separate the goods bailed from the other goods,
vi.—113 »

Mixture, without bailor’s
consent, when the goods
cannot be separated.

1
|
|
|
|

goods bailed.

and deliver them Dback, the bailor is entitied to be
compensated by the bailee for the loss of the
goods. £

Tllustration.

A bails a barrel of Cape flour worth Rs. 45 to B. B, with-
out A’s consent mixes the flour with country flour of his
own, worth only Re. 25 a barrel. B must compensate A for
the loss of his flpur. '

158. Where by the conditions of the bailment
the woods are to be kept
or to be carried, or to have
work done upon them by
the bailee for the bailor, and the bailee is to receive
no remuneration, the bailor shall re-pay to the
bailee the necessary expenses incurred by him
for the purpose of the bailment. ;

Re-payment by bailor
of neeessary expenses.

159. The lender of a thing for use may at anv
time require its return if
the loan was gratuitous,
even though he lent it for
a specified time or purpose. But if, on the faith
of such loan, the borrower has acted in such u
manuer that the return of the thing before the time
agreed upon would cause him loss exceeding the
benefit actually derived by him from the loan, the
lender must, if he ¢ompels the return, indemnify
the borrower for the amount in which the ‘loss so
occasioned exceeds the benefit so derived.

160.

Return of glods bailed
on expiration of time or
accomplishment of pur-
pose.

testoration  of goods
bailed gratuitously.

It is the duty of the bailee to return, or
deliver according to the
bailor’s  directions, the
goods bailed, without de-
mand, as soon as the time
for which they were bailed has expived, or the
purpose for which they were bailed has been ac-
complished. ]

161. If by the fault of the bailee the goods are
Bailee’s  responsibility not returned, delivered, or
when goods are not duly tendered at the proper
(_lcli\'l:rc(l or tendered. timc’ he is rcsponsible to
the bailor for any loss, destruction, or deteriora-
tion of the goods from that time.

162. A gratuitous bail-
ment is terminated by the
death either of the hailor
or of the bailee.

Termination of gratu-
itous bailment by death,

163.

Increase or profit from

In the absence of any contract to the
contrary, the bailec is
bound to deliver to the
builor, or according to his
directions, any increase or profit which may have
acerued from the goods bailed.

. lustration.

A leaves a cow in the custody of B to bhe taken care of.
The cow has a calf. B is bound to deliver the calf as well
as the cow to A.

164. The bailor is responsible to the bailee for
any loss which “ the bailee
may sustain by reason
that the bailor was not
entitled to make the bailment, or to receive back

the goods, or to give directions respecting them.
165.

Bailment by
joint owners.

Bailor’s
to bailee.

responsibility

If several joint owners of goods bail them,
the bailee may deliver
them back to, or accord-
ing to the directions of,
one joint owner without the consent of all, in the
absence of any agreement to the contrary.

several



414 ax

166. If the bailor has no title to the goods,
and the bailee, in good
faith, delivers them back
to, or accordiug to the
directions of; the bailor, the bailee is not responsi-

Re-delivery to  bailee
who hasno title.

- ble to the owner in respect of such delivery.

If the bailee delivers the goods to a person who
is entitled to them as against the bailor, he is not
responsible to the bailor for such delivery ; but the
burden of proving that such person was so entitled
to them is upon the bailee.

167.

Right of third person
claiming goods bailed.

If a third person claims goods bailed, he
may apply to the Court
to stop the delivery of the
goods to the bailor, and
to decide the title to the goods.

168. The finder of goods has no right to sue
the owner for compensa-
tion for trouble and ex-
pense voluntarily incurred by him to preserve the
coods and to find out the owner; but he has a
right to retain the goods against the owner until he’
receives such compensa-
tion ; and where the owner
has offered a specific re-
ward for the return of goods lost, the finder has a.
right to sue for such reward and to retain the
goods until he receives it. :

Right of finder of goods,

May sue for the amount
not to apply to salvage.

169. When a thing, which is commonly the
When finder of thing Subject of sale, -is lost, if
commonly on sale may the owner cannot with
sell it. reasonahle dilizence be
found, or if he refuses upon demand to pay the
law(ul charges of the finder, the finder may

.sell it—

(1.) when the thing is in danger of perishing
or of losing the greater pait of its value, or,

(2.) when the lawful charges of the finder, in
respect of the thing found, amount to two-thirds of
its value. i

170. .Where the bailee has, in accordance with
the purpose of the bail-
ment, rendered any ser-
vice, involving the exercise of lnbour or skill, on the
goods bailed, he has, in the absence of a contract
to the contrary, atight to retain the goods until
he receives remuneration for the services he has
rendered in respect of them

Builee’s particular lien.

Lllustrations.

(a.) A delivers a rough diamond to B, a jeweller, to be
ent aud polished, which is accordingly done, B is cntitled
to retain the stone till he is paid for the services he' has
rendercd, 3 .

(0.) A gives cloth to B, a tailor, to make into a coat.
B promises A to deliver the cont as soon as it is finished, and
to give A three months’ eredit for the price. B is not en-
titiled to retain the coat until he is paid.

171.  Bankers, factors, wharfingers, attorneys of
a High Court and policy
brokers may, in the ab-
sence of a contract to the
coutrary, retain as a secu-
rity for a general balance of account, any goods
bailed to them ; but noother persons have a right
to retain, as a security for such balance, goods
bailed (o them, uuless there'is an express contract
to that effect.

Bankers, factors, and
wharfingers have no gene-
ral lien.

BarLveNTs 0oF PLEDGES.

172. The bailment of goods as security for
payment of a debt or

¢ Pledge.’ ¢ pawnor,” and performance of a promise

« mee’ de! q }

S pawnee’ defined. oeatied pledge. The
g

bailor is in this case called the pawnor. The

bailee is called the pawnee.

173. 'The pawnee may retain the goods pledged >
not'only for payment of
the debt or the perform-
ance of the promise,
but for the interest of the debt, and all necessary
expenses incurred by him in respect of the posses-
sion or for the preservation of the goods pledged.

174.

Pawnee’s right of re-
tainer.

The pawnee shall not retain the goods
pledged for any other
debt or promise than the
debt or promise for which
they are pledoed, except by contract between
the parties; but such contract, in the: absence of
-anythivg to the contrary, shall be presumed in
regard to subsequent advances made by the
pawnee.

175.

In case of subsequent
advances.

Tlhie pawnee is entitled to reccive from
the pawnor extraordinary
expenses incurred by him
for the preservation of
the goods pledged.

Extraordinary expenscs
incarred by pawnce.

176. If the pawnor makes default in payment
of the delit or performance
of the promise in respect
of which the goods were
pledged, at the stipulated time, the pawnee may

Pawnee’s vight where
pawnor makes default.

.bring a suit against the pawnor upon the debt or

promise, and 1etain the goods pledged as a col-
lateral security, or may sell the thing pledged on
giving the pawuor reasonable notice of the sule.

If the proceeds of the sale are less than the
amount due in respect of the debt or prumise, the
pawnor is still liable to pay the balance. If the
procecds of the sule are greater than the amount
so due, the pawnee shall pay over the surplus to
the pawnor. .

177. 1l a time is stipulated for the payment of
the debt or+performance
of the promise, for which
the pledge is made, wnd
the pawnor makes defaultin payment of the debt or
performance of the promise at the stipulated time,
he may redeem the goods pledged at any time be-
fore the actual sale of them, but he must, in that
case pay, in addition, any expenses which have
.arisen from his default.

Defaulting

pawnor’s
riglt to redeem.

178. A person who is in possession of goods,
or of any bill of lading,
dock-warrant, \\'nrehousg-
keeper’s certificate, war-
rant or order for delivery, or any other document
of title to goods, may make a valid pledge of such
goods, or document : Provided that the pawnee
acts in good faith and under circumstances which
are not such as to raise a reasonahle présumption
that the pawnor is acting improperly.

Provided also that such goods or documents
have not been obtained from their lawful owner

or from any person in lawful custody of ¢
means of an offence or fraud. i emiby

Pledge by possessor of
documentary title to goods.

N
4
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179. Where a person pledges goods in which
lie has ouly a limited in-

Pledge where pledgor tevest, the pledge is vaild
has ouly a limited interest. to the extent of that
interest, ;

SUITS BY BAILEES OR BAILORS AGAINST
WRONGDOERS.

If a third person wronglully deprives the

bailee of the use or pos-

session of thegoods bailed,

or does them any injury,

the bailee is entitled to use such remedies as the

-180.

Suits by bailor or bailee
against wrongdoers.

owner micht have used in the like case if no bail- -

ment had been made, and either the bailor or the
bailee may bring a suit against a third person for
such deprivation or injury.

181.

Apportionment of pro-
ceeds of such suits.

Whatever is obtained by way of relief or
compensation in any such
suit shall, as between the
bailor and the bailee, be
dealt with according to their respective interests.

CHAPTVER X.
AcEncy.

APPOINTMENT AND AUTIHORITY OF AGENTS.
182.  An agent is a person emploved to do any
act for another, or to
represent anotlier in deal-
ings with third persons.
The person for whom such act is done, or who is
so represented, is called the principal.

¢ Agent’ and ¢ principal’
defined.

183. Any person who is of the age of majority
according to the law to
which he is subject, and
who is of sound mind, may employ an agent.

184,

Who may-be an agent.

Who may e a principal.

As between the principal and third per-
sons, any person may
become au agent ; but no
person who is not of the age of majority and of
sound mind can become an agent, so as to be
responsibile to his principal according to the pro-
visions in that bebalf herein contained.

7185. No considera-
ition is necessary to create
an agency.

186. The authority of

an agent may be express-
ed or implied.

Agency created without
consideration.

Agent’s authority may
be expressed or implied.

187.

Definitions of expressed
and implied authority.

An authority is said to be express when
it is eiven by words spo-
ken or written. An au-
! thority is said to be im-
plied when it is to be inferred from the circum-
stances of the case; and things spoken or written
or the ordinary course of dealing may be account-
ed circumstances of the case.

Illustration.

A owns a shop in Scrampore, living himself in Caleutta,
and visiting the shop oceasionally. The shop is managed
by B, and he is in the habit of ordering goods from C in
the name of A for the purposes of the shop, aifd of paying
for them out of A’s funds with A’s knowledge. B has an
implied autherity from A, to order goods from C in the name
of A for the purposes of the shop.

188. An agent having an authority to do any

Extent of agent’s autho- act, has authority to do
rity. every lawful thing which
is necessary in order to do such act.

" a ship-builder.

An agent having an authority to carry on any °
business, has authority to do every lawful thing
necessary for the purpose of or usually done in the
course of conducting such business.

Illustrations.

(a.) A is employed by B, residing in London, to recover
at Bombay a debt due to B, A may adopt any legal process
neeessary for the purpose of recovering the debt, and may
give a valid discharge for the same.

(b.) A constitutes B his agent to carry on his business of
B mayspurchase timber and other materials,
and hire workmen for the purpose of carrying on the busi-
ness,

189. An agent has authority in an emergency
to do all sucl: acts for the
purpose of protecting his
principal from loss as
would be done by a person of ordinary prudence
in lus own case under similar circumstances.

Agent’s authority in an
emergency.

Tllustrations.
(a.) Agent for sale may have goods repaired.

(b.) A cousigns provisions to B at Calcutta, with direc-
tions to send them immediately to' C at Cuttack. B may sell
the provisions at Calcutta if they will not bear the journey
without spoiling.

Sun-AGENTS.
190. An agent cannot lawfully employ another
o Lt to perform acts which he
1cn g gl = : o .1 1
Worm, O has expressly orimpliedly

undertaken  to perform
personally, unless by the ordinary custom of trade
a sub-agent may, or, from the nature of the agency,
a sub-agent must be employed.

191. A sub-agent is @ person employed by and
acting under the control
of the originalagent in the

business of the agency.

¢ Sub-agent’ defined.

192.

Representation  of prin-
cipal ‘by sub-agent pro-
perly appointed.

W here a sub-agent is properly appointed,
the principal is, so far as
regards third persons, re-
presented by the sub-
agent, and is bound by and responsible for his
acts, as if he were an agent originally appointed

Agent’s responsibliity by  the principal. The
for sub-agent. agent is responsible to the

Sub-agent’s principal for the acts of
bility. the sub-agent. The sub-
agent is responsible for hisacts to the agent but not
to the principal, except in cases of fraud or wilful
wrong.

193.

Agent’s  responsibility

responsi-

Where an agent, without having authority
to do so, has appuinted a
for sub-agent appointed person to act as a sub-
without authority. agent, the agent stands
towards such person in the relation of a principal
to an agzent, and is responsible for his acts both to
the principal and to third persons, and the princi-
pal is not represented by orresponsible for the acts
of the person so employed, nor is that person res-
pousible to the principal,
19+, Where an agent, holding an express or
implied authority to name i
another person to act for
. the principal in the busi-
ness of the agency, has
named another person accordingly, such person is .
not a sub-agent, bat an agent of the principal for
such part of the business of the agency as is en-
trusted to him.

Yelation between prin-
cipal and person to whom
agency is duly delegated.



' Tllustrations.

(a.) A directs B, his solicitor, to sell his estate by auction
.and to einploy an auctioncer for the purpose. B names C,
an auctioncer, to condnct the sale.  Cis not a sub-agent,
but is A’s agent, for the conduct of the sale.

(b.) A authorizes B, a merchant in Calcutta, to recover

- the monies due to A from C & Co. B instruets I, a solici-

tor, to take legal proceedings against C & Co. for the recovery
of the money. D is not a sub-agent, but is solicitor for A.

195. In selecting such agent for his principal,
an agent is bound to ex-
ercise the same amount
of discretion as a man of
ordinary prudence would exercise in his own case,
and if he does this he will not be responsible to
the principal for the acts or negligencé of the agent
so selected. .

Illustrations.

Agent’s duty in naming
*such person,

(a.) A instructs B, a merchant, to buy a ship for him.
13 employs a ship-surveyor of good reputation to choose a
ship for A. The surveyor makes the chuice negligently and
the ship turns out to be unseaworthy and.is lost. B is not,
hut the surveyor is, responsible to A,

(5.) A consigns goods to B, a merchant, for sale. B, in
due course, employs an auctioneer in good credit to sell goods
of A, and allows the auctioncer to receive the proceeds of
the sale. The auctioncer afterwards becomes insolvent
without having accounted for the proceeds. B is not respon
sible to A for the proceeds.

RATIFICATION:
'196. Where acts are done by one person on
. behalf of another, but

without his knowledge, or
authority, he may elect
to ratify or to disown such acts. 1If he ratify
them, the same effects will follow as if they had
been performed by his authority.
197. Ratification may be expressed or may be
B T implied o the conduct of
atification y Do oy < ,
1R the - persons on whose
lied. L
Rsmadia; p;ie: hehalf the acts are done.

Effect of ratification,

Iltustrations.

(a.) A, without authority, buys goods for B. Afterwards
B sells them to C on his own account ; B's conduct imphes a
satification of the purchase mide for him by A.

(5.) A, without B's authority, Iends B’s money to C.
Afterwards B nccepts interest on the moncy from C. B’s
conduct implics a ratification of the loan.

198. No valid ratification can be made by a

erson whose knowledge
of the facts of the case is
materially defective.

199. A person, ratifying any unauthorized act
done on his behalf; ratifies
the whole of the transac-
tion of which such act
formed a part.

200. Anact done by one person on behalf of

Knowledge requisite to
yalid ratification.

Effect of ratifying un-
authorized act forming
part of a transaction.

T " another, without such
Atification ol unautho- o5 3 S
thorized act cannot injure Olh.el REISONSS ﬂutlloll't) 2
third person. which, if done with

authority, would have the
effect of subjecting a third person to damages or
of terminating any right or interest of a third
person, cannot by ratification be made to have
such effect. :
Tlustrations.

(a) A,anunauthorized person, requires on account. of B,
the owner of a chattel, the delivery of the chattel to B. This
demand cannot be ratified by B, 50 as to make the holder
liable for damages for default, @

" his hands.

() A holds alease from B, terminable on three months’®
notice. C, an unauthorized person, gives notice of termina-
tion to A. The notice caunot be ratified by B so as to e
binding on A.

REvocATION OF AUTHORITY.

201. An agency is terminated by the principal
revoking his authority or
by the agent renouncing
the business of the agency or by the business
of the agency being completed, or by either the
principal or agent dying or becoming of un-
sound mind : or by the principal being adjudi-
cated an insolvent under the provisions of any
Act for the time being in force for the relief of
insolvent debtors.

202.

Where agency is coupled
with an interest.

Termination of agency.

Where the agent has himself an interest
in the property which
forms the subject~-matter
i of the agency, the agency
cannot, in the absence of an express contract, be
terminated to.the piejudice of such interest.

Illustrations.

(a.) A gives authority to B tosell A’s land, and to pay
himself out of the proceeds the debts due to” him from A.
A cannot revoke this authority, norcan it be terminated by
his insanity or death.

(6.) A consigns 1,000 bales of cotton to B, who has
made advances to him on such cotton, and desires B to sell
the cotton, and to repay out of the price the amount of Lis
own advances. A cannot revoke this authority, nor is it
terminated by his insanity or death.

203. The principal may, save as is otherwise
provided by the last pre-
ceding section, revoke the
authority givén to his
agent at any time before the auathority has heen
exercised so0 as to bind the principal.

Revocation of agent’s
authority.

204. The principal cannot revoke the author-

3 ity given to his agent

IR?‘W?"OR bwhcrc s after the authority has
thonty has cen  partly o ' corel

e Y been parily exercised, so

far as regards such acts
and obligations as arise from acts already done in
the agency. o

Hlustrations.

(a.) A authorizes B to buy 1,000 bales of cotton on ac-
count of A, and to pay forit out of A's monies remaining in
B buys 1,000 bales of cotton in his own name,
s0 as to make himsclf personally liable for the price. A
cannot revoke B’s authority so far as regards payment for
the cotton.

(4.) A authorizes BB to buy 1,000 bales of cotton on ac-
count of A and to pay for it out of A’s monies remaining in
B’s hands. B buys 1,000 bales of cotton in A’s name, and
50 as not to render himself persorially liable for the price.
A can revoke B’s authority to pay for the cotton. 4

205. Where there is an express or implied\
contract that the agency
should be continued for
- any period of time, the
principal must make compensation to the agent, or
the agent to the prmci_pal, as the case may be, for
any previous revocation or renunciation of’ the
agency without sufficient cause.

2006.

Notice of revocation or
renunciation.

Compensation for revo-
cation or renunciation.

Reasonable notice must be given of such
‘ revocation or renuncia-

tion, or the damage there-
- by resulting to the princi-
pal or the agent, as the case may be, must be
made good to him by the other. :
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207. Revocation and renunciation may be ex-
Revocation and renunci- P"CSSEd ormay be lmpll‘ed
ation may be expressed or 1N the conduct of the prin-
implied. cipalor agent respectively.

Illustration.

A cmpowers B to let A’s house. Afterwards A lets it
himself. This is an implied revocation of B’s authority.

9208. The termination of the authority of an
agent does not, so far as
regards the agent, take
effect before it becomes
known to him, or, so far
as regards third persons, before it becomes known
to them.

When termination of
agent’s authority takes
effect.

Illustrations.

(a.) A directs B to sell goods for him, and agrees to give
.B five per cent. commission on the price fetched by the
goods. A afterwards by letter revokes his authority. B,
after the letter is sent, but before he receives it, sells the
goods for 100 rupces. The sale is binding on A, and B is
entitled to five rupees as his commission.

(5.) A, at Madras, by letter dircets B to sell some cotton
lying in a warehouse in Bombay for him, and afterwards by
letter revokes his authority to sell, and directs B to send the
cotton to Madras. B, after receiving the sccond letter, enters
into a contract with C, who knows uf the first letter, but not
of the second, for the sale to him of the cotton. C pays B
the money, with which B absconds. C’s payment is good
as against A. (s

(c.) A dirccts B, his agent, to pay certain money to C.
A dies and D takes out probate to his will. B, after A’s
“death, - but before hearing of it, pays the money to C. The
payment is good as against D, the executor.

209.. When an_agency is terminated by the
principal dying or becom-
.1ng of unsound mind, the
agent is bound to take all
reasonable steps for the
protection and preservation of the interests en-
trusted to him on behalf of the representatives of
his late principal.

210.

Agent’s duty on termi-
nation of agency by princi-
pal’s death or insanity.

The termination of the authority of an
agent causes the termina-
tion of the authority of all
sub-agents appointed by
him, subject to the'rules herein contained regarding
the termination of an agent’s authority.

Termination of sub~
agent’s authority.

AGENT’S DUTY TO PRINCIPAL.

An agent is bound to conduct the busi-
ness of his principal ac-
cording to the directions
given by the principal, or,
in the absence of any such directions, according
to the custom which prevails in doing business of
the same kind at the place where the agent con-
ducts such business. When the agent acts other-
wise, if any loss be sustained, he must make it
good to his principal, and if any profit accrues he
must account for it.

211.

Agent’s duty in conduct-
ing principal’s business.

Tllustrations.

. (a) A, an agent engaged in carrying on for B a business
in which it is the custom to invest from time to time at
interest the monies which may be in hand, omits to make
such investment. A must make good to the principal the
interest usually obtained by such investments.

(6.) B, a broker, in whose business it is not the custom
to sell on credit, sells ‘goods of A on credit to C, whose
credit at the time was very high, C, before payment, be-
comes insolvent, B must make good the loss to A.

212, An agent is bound to conduct the busi-

Skill and diligence re- DCSS of the agency with
quired from agent.

rally possessed by persons
y1.—113 0

* has notice of Lis want of skill.

as much skill as is gene-

engaged in similar business, unless the principal
The agent is al-
ways bound to act with reasonable diligence, and
to use such skill as he possesses; and to make
compensation to his principal in respect of the
direct consequences of his own neglect, want of

‘'skill, or misconduct, but not in respect of loss or

damage which are indirectly or remetely caused

. by such neglect, want of skill, or misconduct.

Illustr ations.

(a.) A, amcrchant in Calcutta, has an agent B in Lon-,
don, to whom a large sum of moncy is paid on A’s account,
with orders to remit. D retains the money for a considerable

time. A in conscquence of not receiving the mouey, becomes
‘insolvent. B is liable for the money and interest from the

day on which it ought to have been paid according to the
usual rate, and for any further direct loss as, e. g., by varia-
tion of rate of exchange, but not further.

(b.) A, an Agent for the sale of goods, having authority
to s¢ll on credit, sells to B, on credit, without making the
proper and usual inquiries as to the solvency of B. B, at the
time of such sale, is insolvent. A must make compensation to
his principal in respect of any loss thereby sustained.

(c.) A, an insurance broker employed by B, to effect an
insurance on a ship, omits to sce that the usual clauses are
inserted in the policy. The ship is afterwards lost. In
c | of the omission of the clauses nothing can be
recovered from the underwriters. A is bound to make good
the loss to B,

(d.) A, a merchant in England, dirccts B, his agent at
Bombay, who accepts the agency, to send him 100 bales of
cotton by a certain ship. B, having it in his power to send
the cotton, omits to do so. The ship arrives safely in Eng-
land, Soon after her arrival the price of cotton rises. D is
bound to make good to A the profit which he might have
made by the 100 bales of cotton at the time the ship arrived,
but not ‘any profit he might have made by the subsequent
rise. ; :

213. An agent is bound to render proper ac-
counts to his principal on

Agent’s accounts.
= ik demand.

214.. It is the duty of an agent in cases of
difficulty to use all rea-
gonable diligence in com-
municating with his prin-
cipal, and in seeking to obtuin his instructions.

Agent’s duty to commu-
nicate with prmcipal.

.
215. Ifan agent deals on his own account in
the business of the agency
Agent dealing on his without first obtaining
own account in business of  {he consent of the pl'inci~
agency without priucipal’s 141 nd acquainting him
consent. B R O
with all material circum-
stances which have come to his own knowledge on
the subject, the principal may repudiate the trans-
action if the case show either that any material
fact has been dishonestly concealed from him by
the agent, or that the dealings of the agent have
been disadvantageous to him.

Tllustrations.

(a.) A dircets B to sell A’s estate. B buys the estate for
himself in the name of C. A, on discovering that B has
bought the estate for himself, may repudiate the sale if he
can show that B has dishonestly cunce:l{cd any material fact,
or that the sale has been disadvantageous to him.

() A directs B to sell A’s estate. B on looking at the
estate before selling it, finds a mine on the estate which is
unknown to A. D informs A that he wishes to bay the
estate for himself, but conceals the discovery of the miné.

A allows B to buy, in ignorauce of the existence of the
mine. A, on discovering that B knew of the mine at the
time he bought the estate, may either repudiate or adopt
the sale at his option,
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9]16. If an agent without the knowledge of
his principal deals in the
business of the agency on
his own accountinstead of
on account of his prin-
cipal, the principal is
entitled to claim from the agent any benefit which
may have resulted to him from the transaction.

Principal’s  right to
benefit gained by agent
dealing on his own account
in business of agency.

Tllustration.

A dircets B, his agent, ta buy a certain house for him. « B
tells A it cannot be bought and buys the house for himself.
A may, on discovering that B hashought the house compel
him to sell it to A at’the price he gave for it.

_ 217. Anagent may retain, out of any”sums
received on account of the
principal in the business of
the agency, all monies due
to himself in respect of
advances made or expenses properly incurred by
him in conducting such business, and also such
remuneration as may be payable to him for acting
as agent. 2

Agent’s right of retainer
out of sums received on
principal’s account.

218. Subject to such deductions, the agent
is bound to pay to lis
principal all sums re-
ceived on his account.

Agent’s duty to pay sums
received for principal,
219.

When  agent’s remu-
neration becomes due.

In the absence of any contract to the
contrary, payment for the
performance of any act is
not due to the agent until
the completion of such act; but an agent may
detain moneys received by him on account of goods
sold, although the whole of the goods consigned
to him for sale may not have been sold, orv al-
though the sale may not be actually complete.

220. An agent who is guilty of misconduct
in the ‘business of the
agency, is not entitled to
any remunerition iun res-
pect of that part of the business which has been so
misconducted.

Misconduct  disentitles
agent to remuneration.

Hlustrations.

(a.) A cmploys B to recover 1,00,000 rupees from C, and
lay it out on goed sccurity. B recovers the 1,00,000 rupees
and lays out 90,000 rupees on good sceurity, but lays out
10,000 vapees on sceurity, which lie ought to lave known to
be bad, wherehy A loses 2,000 rupees., B is entitled to
remuneration for recovering the 1,00,000 rupees, and for
ivesting the 90,000 rupees. e is not entitled to any re-
muneration for investing the 10,000 rupees, and he must
make good the 2,400 rupees to B,

(6.) A cmploys B to recover 1,000 rupees from C.
Through B’s misconduct the money is not recovered. D is
entitled to no remuneration for his services, and must make
good the loss.

221, In the absence of any contract to the
contrary, an agent is en-
titled to retain goods,
papers, and other proper-
ty, whether moveable, or immoveuble, of the prin-
scipal veceived by lum, until the amount due to
himsell for commission, disbursements, and ser-
vices in respect of the same has been paid or
accounted for to him, ;

Ageut’s lien on prinei-
pal's goods and papers,

PRrINCIPAYS DUTY TO AGENT.

-222, The employer of an agent is bound to
Agent’s indemnity Indemnify hie azainst the
B of co

g quences of all lawful
lawful acts. . * acts doue by himin exer-

cise of the authority conferred upon him,

Illustrations.

(a.) B, at Singapore, under instructions frgm A of Cal-
cutta, eontracts with C to deliver certain goods to him. A
does not send the goods to B, and C sues B fur. brench‘ of
contract. I3 informs A of the suit, and A authorizes bim to
defend the suit. B defends the suit, and is co.mpqllc(l to pay
damages and costs, and incurs expenses, A is liable to B
for such damages, costs, and expenses.

(b)) B, a broker at Calcutta, by the ovders of A, a mer-
chant there, contracts with C for the purchase of 10 casks-:
of oil for A, Afterwards A refuses to receive the oil, and
C sues B. B informs A, who repudiates the contract alto-
gether. B defends, but unsuceessfully, and has to pay da-
mages and costs and incurs expenses.” A is liable to B for
such damages, costs, and expenses.

223. Where one person émploys another to do

an act, ,and the agent

does the act in good faith,

the employer is liuble to.
indemnify  the  agent

against the consequences of that act, though it

cause an injury to the rights of third persons.

Agent’s indemnity against
consequences of acts done
in good faith,

Illustrations.

(a.) A, a deerce-holder and entitled to execution of B’s
goods, requires the officer of the Court to scize certain goods
representing them to be the goods of B, The officer seizes
the goods, and is‘sued by C, the true owner of the goods. A
is liable to indemmify the officer for the sum he is compelled
to pay to C, in consequence of obeying A’s directions.

(6) B, at request of A sclls goods in the possession of 4,
but which A had no right to dispose of. B does not know
this, and hands over the proceeds of the sale to A. After-
wards C, the true owner of the goods, sues B and recovers
the value of the goods and costs. A is liable to indemnify
B for what Il.l: has heen compelled to pay to C, and ‘for B’s
own expenses. .

224, Where one person employs another to do
iy an act which is criminal,
Non-liability of employer ;¢ cuployer is not liable
of agent to do a criminal . & .
Fru to the agent, either upon
an express or an implied
promise, to indemnify him against the consequences
of that act.

*Illustrations,

(a.) A employes.B to beat C, and agrees to indemnify
him against all consequences of the act. 13 thereupon beats
C, and has to pay damages to C for so doing. A is not
liable to indemnify B for those damages.

(6.) B, the proprictor cf a newspaper, publishes, at A’s
request, a libel upon C iu the paper, and A agrees to indem-
nify B against the consequences of the publication, and all
costs and damages of any action in respeet thereof. B is
sued by C and Ifas to pay damages, and also incurs expenses.
A is not liable to B upon the indemnity.

225

- The principal must make compensation
to his agent in respect of
injury caused to such
agent by the principal's
neglect or want of skill.

Hlustration.

Compensation to agent
f5¢ injury caused by puin-
cipal’s negleet.

A employs B.as a bric klay er in luul(h!\g a house, and puts
up ‘the 5(-u|l|ll:ll!l,'.';.llllllM'“. Tne seaflolding is unskjlfully
put up, :\n.(l B is iu consequence hurt. A must make a
compensation to B,

LErrect or AGENCY ON CONTRACTS WITH THIRD
PERSONS.
926. Confracts entered into_throngh an agent
and  obligations arisine
from acts done by an
agent, may be enforced in

i the same manuer, and will
= oy 3 if
have the same legal consequences as if the con-

tracts had been entered into and the aets
the principal in person,

Enforcement and  con-
sequences of ageut’s con-
tracts.

done by
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Tilustrations.

(a.) . A buys goods from B, knowing that he is an agent
for their sale, but not knowing who 15 the principal. B’s
principal is the person cntitled to claim from A the price of
the ‘goods, and A caunot, in a suit by the priucipal, set-off
against that claim a debt due to himself from B,

(6.) A being B’s agent with authority to receive money
on his behalf, receives from C asum of money due to B.  C is
discharged of his obligation to pay the sumin question to B.

227. When an agent does more than he is
" Principal how farbound  authorized to do, and when
when agent exceeds au- the part of what he does
thority. which is within his autho-
rity can be separated from the part which is
beyond his authority, so much only of what he
does as is within his authority is binding as be-
tween him and his principal.

Illustration.

A being owner of aship aud cftrgo, authorizes I3 to procure
an ‘insurance for 4,0C0 rupees on the ship. B procures a
policy for 4,000 rupces on the ship, and another for the like
sum on the cargo. A is bound to pay the premium for the

policy on the ship, but not the premiunm for the policy onthe |

(.‘ﬂl'gﬂ.
228. Where an agent does more than he is
When excess of agent’s authorized to do, and what
authority is not separa- he does beyond the scope
ble. of his auathority cannot
be separated from what is within it, the principal
is not bouud to recognize the transaction.

Illustration. .

A authorizes B to buy 500 sheep for him. B buys 500
sheep and 200 lambs for one sum of 6,000 rupces. A may
repudiate the whole transaction,

229. Any notice given to or information ob-
taind by the agent, pro-
vided it be given or
obtained in the course
of the business transacted by him for the principal,
shall, as between the principal and third parties,
have the same legal consequence as if it had Leen
given to or obtained by the priacipal.

Cousequences of notice
given to agent,

Illustrations.

(a.) A is employed by B to buy from C certain goods of
which C is the apparent owner, and buys them accordingly.
In the course of the treaty for the sale A learns that the
goods really belonged to D, but B is ignorant of that fact.
B is not entitled to set-off a debt owing to hinl from C
agaipst the price of che goods.

(4.) Ais cemployed by B to buy from C goods of which
C is the appareut owner. A was, before he wassa exeployed,
a sexvant of C, and then learnt that the goods veally belong-
¢éd to D, but 1 is ignorant of that fact. 1In spite of the
knowledge of his agent, B may set-off against the price of
the gocds a debt owing to him from C.

230. 1In the absence
of any contract to the
contrary, an agent cannot
personally enforce con-
tracts entered into by
him on behalf of his
principal, nor is he per-
sonally bound by them.

Agent cannot personally
enforce nor be bound by
contracts on behalf  of
principal.

Implication of contract
to contrary.

Such a contract shall be presumed to exist in

the following cases:—

(1) .Where the contract is made by an agent
for the sale or purchase of goods for a
merchaut resident abroad. ’

(2.) Where the agent does not disclose the
name of his principal. :

(3.) Where the principal, though disclosed,
cannot be sued,

231. Ifan agent makes a contract with a per-
son who neither knows,
nor has'reason to suspect,
that he is an agent, bis
principal may require the
performance of the contract, but the other contract-
ing party has the same rights as against the prin-
cipal as he would have had as aguinst the agent if
the agent had been principal.

If the principal discloses himself before the con-
tract is completed, the othercontracting party may

Rights of partics to a
contract made by agent
not disclosed.

- refuse to fulfil the contract, if he can show that, if

he had known who was the principal in the con-
tract, ov if he had known that the agent was not
a principal, he would not have entered into the
contiact.

232. Where one man makes a contract with
B A, another, nether knowing
with .'l"cl‘lt‘ supposed to‘be nor having reasonable
principal. ground to suspect that the
other is an agent, the prin-
cipal, if he requires the performance of the engage-
ment, can only obtain it, subject to the rights and
obligations subsisting between the agent and the
other party to the contract.
Illustration. .

A, who owes 500 rupees to B, sells 1,000 rupees’ worth
of rice to B. A is acting as agent for Cin the transaction,
but B has no knowledge nor reasonable ground of suspicion
that such is the case.” C cunnot compel B to take the rice
without allowing him to set-off A’s debt.

-233. In cases where the agent is personally
liable, a person dealing

ql‘rincil'm\"st “;“‘:‘i“fl“!' with him may hold cither
where - agent RETSOREY iim or his “principal, or
liable. 3 : >
both of them, liable.
Lllustration.

A enters into a contract with B.to scll him 100 bales of
cotton, and afterwards discovers that B was acting as agent
for C. A may sue cither B or G, or hoth, for the price of-the
cotton.

234. When a person who has made a contract

with an agent induces the
. Consequence of induc-  agent (o act upon the be-
ing =l:-'|°"{: .;.’"‘l’_"_'""‘!’“l. "‘{ lief that the principal only
e o WIS AL b eld T, or o
clusively liable. duces the principal to act

upon the belief that the
agent only will he held liable, he cannot afterwards
hold liable the agent or principal respectively.

235. A person untruly representing himself to
be the authorvized agent
of another, and thereby
inducing a third person to
deal with him as such agent, is liable, if his sup-
posed employer does not ratify his acts, to make
compensation to the other in respect of any loss
or damage which he lias incurred by so dealing.

Liability of pretended
agent.

236. A person, with whom a contract has been
entered into in the charac-

_ Person falsely coultljﬂlcl-l ter of agent,is not entitled
t0 porforaaves. Lo Tequire. the performa
’ ance of it, if "he was in

reality acting not as agent but on his own account,

237. When an agent has without authority
Liability of principal in- d.ouc. acls or incurred ob-
dueing belief that agent’s ligations to third persons
unauthorized _acts were on behalf of his principal,
authorized. the principal is bound by
such acts or obligations

if he had by his words or conduct induced such

e Ry
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persons to believe that such acts and obliga-
tions were within the” scope of the agents au-
thority.
Illustrations.
“(a) A consigns goods to B-for sale, and gives him
*instructions not to sell under a fixed price. C, being ignorant
of B’s instructions, enters into a contract with B to buy the
goods at a price lower than the reserved price. A is bound
by the contract.
(b)) A entrusts B with negotiable instruments endorsed
in blank, B sells them to C in wiolation of private orders
from A, The sale is good.

238. Misrepresentations made, or frauds com-

mitted, by agents acting
in the course of their
business for their princi-
pals, have the same effect
on agreements made by such-agents as if they
had been made or committed by the principals;
but misrepresentations made, and frauds conimit-
ted, by agents, in matters, which donot fall within
their authority, do not aflect their principals.

Effect on agreement of
misrepresentation or fraud
by agent. .

Tllustrations.

(a.) A, being B’s agent for the sale of goods, induces C
to buy them by a misrepresentation which he was not
authorized to make by B. The contract is voidable as
between B and C at the option of C.

(B). A. the .Captain of B’sship, signs bills of lading
without having received on board the goods mentioned
therein. The bills of lading are void as between B and the
pretended consignor.

CHAPTER IX.
Or PARTNERSHIP.

239. Partnership is the relation which subsists
“between persons who have
< agreed to combine their
property, labour, or skill in some business, and to
share the profits thereof between them.  °

Persons who have entered into partnership with

© Firm’ defined, one another aré called

collectively a firm.
Nllustrations.

(a.) A and B buy 100 bales of cotton, which they agrec
to sell for their joint account ; A and B are partuners in re-
spect of such cotton, ] .

(b)) A and B buy 100 bales of cotton, agreeing to share
it between them. A and B are not partners. . .

(c.) A nagrees with B, a goldsmith, to buy and furnish
gold to B to be worked up by him and sold, and that they
shall share in the resulting profit or loss. A and B are
partners.

(d.) A and B agree to work together as carpenters, but
that A shall receive all profits, and shall pay wages to B. A
and B are not partners.

(e) Aand B arejoint ownersof aship. This circum-
stance does not make them partners.

240, A loan to a person engaged or about to
engage in any trade or un-
deriaking upon u contract
with such person that the
: lendershull receive interest
at a rate varying with the profits, or that he shall
receive a share of the profits, does not, of itself,
constitute the lender a partner or render him re-
sponsible as such, .

! Partnership’ defined.

Lender not a partner
by advancing money for
share of profits.

24l In the absence of any contract 'to the

: teh R contrary, property left by
by!;::‘t,ll;?;g :f::t'r‘l‘cl:“;‘r“fl:‘_ a retiring partner or the
censed partner’s represen- '¢Presentalive ofa deceas-
tative. ed partuer to be used in

P - ... the business, is to be
considered a loan within the meaning of the last
preceding section,

949. No contract for the remuneration of a
servant or agent of any

Contract for servant’s nerson engaged in any
remuneration by share of .- 4o or undertaking by
profits: s share of the profits of

such trade or undertaking shall, of itself, rendclj
such servant or agent responsible as a partner
therein nor give him the rights ofa partner.
243. No person being a widow or child of a de—:‘ 1
ceased partner of a trader” -
Annuity out of profits gnd receiving by way of
to widow or child of nnnuity 7 pl'OpOI‘tiOll of
deceastd partucr. the profits made by such
trader in his business, shall, by reason only of such
receipt, be deemed to be a partner of such trader,

or be subject to any liabilities incurred by him.

9244, No person receiving by way of annuity
° or otherwise a portion of
the profits of any business
in consideration of the

Portion of profits receiv-
ed for sale of good-will.,

. sale by him of the good-will of such business, shall

by reason only of such receipt, be deemed to be a
partner of the person carrying on such business, or
be subject to his liabilities.

945, A person who has, by words spoken or
written, or by his conduct,
led another to believe that
he is a partner in a par-
ticular firm is responsible

Responsibility of person
Jeading another to believe
him a partner.

- to himn as a partner insuch firm.

246. Any one consenting to allow himself to b'e

represented as a partner is

Linbility of person per- liable as such to third per-

mitting himself to be re-  gons who, on the faith

presented as a partaer, thereof, give credit to the
partnership.

247. A person who is under the age of major-
ity, according to the laws
to which he is subject,
may be admitted to the benefits of partnership,
but cannot be made personally liuble for any
abligation of the firm; but the share of such minor
in the property of the firm is liable for the
obligatigns of the firm, BEEE

Minor partner.

248. A person who has been admitted to the
benefits  of partnership
under the age of majority,
becomes, on attaining that
age, liable for all obligations incurred by the
partnership since he was so admitted, unless he
gives public notice within a reasonable time of his
repudiation of the partnership. *

Liability of minor part-
ner on attaining wmajority.

249. Every partner is liable for all debts and
obligations incurred in the
usual course of business
. 2 by or on behalf of the
partnership while he is a partner; but a person
who is admitted as.a partner into an existing firm
does not thereby become liable to the creditors of:
such firm for any thing done before he became a
partner.

Partner’s linhilil:y for
debts of partnership.

250. Every partner iss :inble to make compen-
ot a :
Partner’s liability to anttofthu-d persons in
third person for neglect or  T¢SPect o loss or damage
fraud of co-partner. arising from the neglect

or fraud of any partner i
the management of the business of lheyﬁrl-)m. B
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* 251. Each partner who does any act necessary
for or usually done in
carrying on the business

- of such a partnership as

that of which he is a member, binds his co-part-

ners to the same extent as if he were their agent
duly appointed for that purpose.

Partner’s power to bind
co-partners,

Exception—If it has been agreed between the
partners that any restriction shall be placed upon
the power of any one of them, no act done in con-~
travention of such agreement shall bind the firm
with respect to persons having notice of such

‘agreement,

Illustrations.

(a.) Aand B trade in partnership—A residing in Eng-
Jand and Bin India. A drawsa bill of cxchange in the
name of the firm. B has no notice of the bill, nor is he at
all interested in the transaction. The firm is liable on the
bill, provided the holder did not know of the fraud.

(-) A, being one of a firm of solicitors and attorncys
draws a bill of exchange in the name of the firm without
authority. The other partners are not linble on the bill.

(c.) A and B carry on businessin partnership as bankers:
a sum of money is received by A on.behalf of the firm. A-
does not inform B of such payment, and afterwards A ap-
propriates the money to his own nse. The partnership is
liable to make good the moncy.

(d.). A and B are partners. A, with the intention of
cheating B, gaes to a shop and purchases articles on behalf
of the firm such as might be used in the ordinary course of
the partnership business, and converts them to his own se-
parate use, there being no collusion hetween him and the
seller.  The firm is liable for the price of the goods:

252. Where partners have by contract regu-
lated and defined as
between themselves their
rights and obligations;
such contract can be an-
nulled or altered only by consent of all of them,
which consent must either be expressed or be
implied from a uniform course of dealing.

Annulment of contract
defining partners’ rights
and obligations.

Tllustration.

A, B and C intending to enter into partnership execute
written articles of agreement, by which it is stipulated that
the net profits arising from the partnership business shall be
equally divided between them. Afterwards they emrry on
the partnership business for many years, A, recciving one-
half of the nct profits, and the other half being divided equal-
ly between B and C.  All parties know of and acquiesee in
this arrangement. This cowse of dealing supersedes the
provision in the articles as to the division of profits.

253. In the absence of any contract to the
G . ; contrary, the relations of
o NAEE ’,“lc determin-  ¢))q partners to each other
ing partner’s mutual re- ;
lations. are determined by the
following rules :— .

(1.) All partuers are joint owners of all pro-
perty originally brought into the part-
nership stock, or bought with money
belonging to the partnership, or acquir-
ed for purposes of the partnership
business. All such property is called
partnership property. The sharesof each
partner in the partnership property is
the value of his original contribution,
icreased or diminished hy his share
of profit or loss,

(2.) All partners are entitled to. share equally
in the profits of the partnership business,
and must contribute equally towards
the losses sustained by the partnership.
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- solve partnership.

(3) Each partner has a right (o take part in
the management of the partnership
business.

(4.) Tach partner is bound to attend diligently
to the business of the partnership, and is
not entitled to any remuneration for
acting in such business.

(5.) When differences arise as to ordinary -
matters connected with the partnership
business, the decision shall be according
to the majority of the partners; but no
change in the nature of the business of
the partnership can be made, except
with ¢he consent of gll the partners.

(6.) No person can introduce a new partner in-
to a firm without the consent of all the
partners.

(7.) If from any canse whatsoever, any mem-
Ber of a*partnership ceases to be so, the
partnership is dissolved as between ali
the other members.

(8:) Unless the partnership has been entered
into for a fixed term, any partner may:
retire from it al any time.

(9.) Where a partuership has been entered in-
to for a fixed term, no partner can dur-
ing such term retive, except with the
consent of all the partners, nor can he
be expelled by his partners for any cause
whatever, except by order of Court.

(10.) TPartuerships, whether entered into for a
fixed term or not, are dissolved by the
death of auy partner.

254. At .the suit of a partner the Court may
When Court may dis- dissolve the partnership
in the following cases:—

(1.) When a partner becomes of unsound mind.

(2.) When a partner other than the person
suing has been adjudicated an insolvent
under any law relating to insolvent
debtors.

(3.) When a partner other than the person
suing lias done any act by which the
whole interest of such partner is legally
transferred to a third person.

(4.) When any partner becomes incapable of
performing his® part of the partnership
contract.

(5.)° When a partner other than the -person
suing is guilty of gross misconduct
in the affairs of the parinership or
towards his partners.

(6.) When the business can only be carried
on at a loss.

2565. A partnership is
in all cases dissolved by its
business heing prohibited
by law.

256. If a partnership entered into for a fixed
term be continued after
such term has expired,
the rights and obligations
of the partners will, in
the absence of any agreement to the contrary,
remain the same as they were at the expiration

Dissolution of partner-
ship by prohibition of
business.

Application of original
terms to partnership con-
tinued under them,

1]



of the term, so far as such rigilts and obligations
can be applied to a partnership dissolvable at the
, lwill of any partner.

957. Partners are bound to carry on the business
of the partnership for the
greatest common advan-
tage, to bejustand faithful
to each other, and to render true accounts and full
information of all things affecting the pavtnership
to any paitner or his legal representatives.

General duties of part-
ners.

258. A partner must account to the firm
for any benefit derived
from a {ransaction affect-
ing the partnership.

Benefit - derived from
transaction affecting part-
nership. .

Tlustrations.

(a.) A, B, and C are partners in trade. C, without the
knowledge of A and B, obtains for his own sole benefit a
Jease of the house in which the partnership business is car-
ried on. A and B are entitled to paiticipate, if they please,
in the benefit of the lcase.

(6.). A, B, and C carry on business together in partner-

- ship as merchants, trading between Bombay and London.
D, a merchant in London, to whom they make their con-
signments, sccretly allows C a share of the commission
which he receives upon such consignments, in consideration
of C’s using his influence to obtain the consignments for
hin. C is linble to account to the firm for the moncy so
received by him.

959. If a partner, without the knowledge and
consent of the other part-
ners, carries on any busi-
uess competing or inter-
fering with that of the firm, he wmust account to
the firm for all profits made in such business, and
must make compensation to the firm for any loss
occasioned thereby.

Profits made in compet-
g business.

260. Every person introduced as a partner
into a pre-existing firm,
is subject to all the obli-
gations incurred by the
firm before he was introduced.

Liability of incoming
partner.

261. A continuing guarantee, given either to a

firm or to a third person,

in respect of the transac-

tions of a firm, is, in the

absence of agrecment to
the contrary, revoked as to future transactions by
any change in the constitution of the firm, to

“ which, or in respect of the transactions of which,
such guarantee was given.

Revocation of continuing
guarantee by change in
firm,

SCHEDULE.
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262. The estate of a partner who has died is
not liable in respect of
any obligation incurred
by the firm after his death
in the absence of agree-
_ment to the contrary.
963. Where there are joint debts due from the

: partnership, and also se- |
parate debts due from any” ¢
partuer, the parlnersh!p
property must be applied in the first in.stance in
payment of the debts of the firm, and if there is
any surplus, then the .shn!'e of each partner must:
be paid to him or applied in payment of his sepa-
rate debts. The separate property of any partner
must be applied first in the_payment of his sepa-
rate debts, and the surplus (if any) in the payment
of the debts of the firm.

9264. After a dissolution of partnership, the

© rights and obligations of
the partners continue in
all things necessary for
winding up the business
of the partnership.
265. Persons dealing with a firm will not be
affected by a dissolution
of which no public notice
has been given, unless thay had themselves notice
of such dissolution.

266. Tn the absence ofany contract to the
contrary, alter the termi-
nation of a partnership,
each partner or his repre-
; sentatives may apply to
the Court to wind up the business of thé firm, to
provide for the payment of its debts, and to dis-
tribute the surplus according to the shares of the
partners respectively.

Lzplanation—The Court in this section meaas a
Court not inferior to the Churt of a District Judge
within the local limits of whose jurisdiction the
place or principal place of business of the firm is
situated. ¢

267. Extraordinary partnerships, such as part-
nerships with limited lia-
bility, incorporated part-
nerships, and joint-stock
companies, shall be regu-
. ; : lated by the law now in
force in India relating thereto, until further provi-
sion shall be made in that behalf.

Non-liability of deceased
partner’s estate for sub-
sequent obligations.

Payment of partnership-
debts,and of separate debts.

Continuance of part-
ners’ right and obligations
after dissolution.

Notice of dissolution.

Winding-up by Court
after termination of part-
nership.

Limited-liability  part-
nerships, incorporated part-
nerships, and joint-stock
companies.

ENACTMENTS REPEALED.

Statutes.

No. and year of Statute

Act. A TITLE.

Extont of repeal.

Stat. 29 Car. 2, cap. 3. An Act for prevention of Frauds and Perjuries .. ..| Sections 1, 2, 3, 4, and 17

Stat. 11 & 12 Vic., cap. To consolidate and amend the law relating to insol-{ Section 42,

o1, vent debtors in India. ]
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ENacTmENTS REPEALED—CORtinUCd. *

No. and yoar of Act. TITLE. Extent of repeal.

Act XIII. of 1840.. .| An Act for the amendment: of the law regarding| The whole.
factors by extending to the territories of the East

India Company, in cases governed by the English

i law, the provisions of the Stat. 4 Geo. iv. c. 83,

| as altered and amended by the Stat. 6 Geo. iv.

c. 94. .

Act XIV.of 1840....| An Act for rendering a written memorandum neces-| The whole, except section 4.
sary to the validity of certain promises and engage-
ments by extending to the territories of the East
India Company, in cases governed by English law,
the provisions of Stat, 9 Geo. iv. cap. 14.

Act XXI. of 1848.. .. | An Act for avoiding Wagers.
Act V. of 1866 .... ..| An Act to provide a summary procedure on bills of| Section 10.

exchange, and to amend in certain respects the
commercial law of British India.

Act XV. of 1866... .. An Act to amend the law: of Partnership in India. : The whole.

Bombay Act.

No. and year of Act. TiTne, Extent of repeal.

An Act to amend Act XXI. of 1848 (for avoiding| The whole.

i
e
|
|
Act 111 of 1865 .. ..|
’ wagers).

H. S. CunnINGHAM,

Officiating Secretary to the Council of the Governor General
for making Laws and Regulations. *
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The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
2nd April 1872 :— .

Bill No. 9 of 1872.

A Bill to consolidate and amend the law relating to
Land Itevenue in the North-Western Provinces.

Wiereas itis expedient to consolidate and
amend the law relating to
land-revenue in the North-
Western Provinces of the Presidency of Fort
William in Bengal; Tt is hereby enacted as fol-
lows:—

Preamble.

Preliminary. -
1. This Act may becalled “The Land-revenue
Act, North-Western Pro-
vinces, 1872.”
it extends to the territories for the time being
under the Government of

Short title.

Extent. the Lieutenant-Governor
of the said Provinces;
and it shall come into

Commencement. force on the passing
thereof.

2. The Regulations and Acts mentioned in the
schedule hereto annexed
are repealed to the extent
specified in the third column thereof.
3. In this Act—

“ Collector” includes a
Deputy Comniissioner.
“ Deputy Collector and Assistant Collector”
include an Assistant Com-
missioner or Extra Assist-
ant Commissioner.
“ Estate ” means any local area for the payment
of the revenue assessed
upon which a separate
engagement has been en-
tered into by any person with the Local Govern-
ment,

Euactments repealed.

“Collector.”

** Deputy Collector.”

“ Lstate.”

CHAPTER I.
ReveNue OFFICERS.

4. The Chief Controlling Authority in all

matters connected with
the land-revenue of the
said territories is vesled
in the Board of Revenue,
which is to be ordinarily

Chief Controlling Au-
thority in revenue matters
vested in Board of Re-
venue.

stationed at Allahabad,

I'he Board of Revenue shall consist of such
number of members as
the Local Government
inay, with the sanction of the Governor General in
Council, appoint.

Constitution of Board.

5. The Local Government may authorize a
single member of the said
Board, whether on depu-
tation or otherwise, to
exercise, either generally
orin any particular locality, all the duties and
powers vested in the Board collectively, or may
assign to each of the members of the Board such
part of the said duties and powers to be performed
o exercised by them separately as to the said Go-
vernment may seem fit;
vi,—118 ss

Local Government may
arrange for the exercise of
powers and duties of Board
by Members.

|

|
|

Provided that no single member shall have
power to reverse or alter a decree or order passed
by any other member; and that, except under the
special autbority of the Local Government, no
decree or order passed by a Commissioner or i
Collector in any case in which the decree or order
passed by him has been referred direct to the
Board witliout the intervention of the Commis-
sioner shall be reversed or altered, and no final
orders regarding the appointment, remaval, or
punishment of officers subordinate to the Bourd
shall be passed, without the concurvent judgment
of members of the said Board.

6. When the members: of the Board cannot
agree as to the order to
be passed in any matter
which has come under
their consideration either
jointly or separately, the question in regard to
which there is a difference of opinion shall be
referred to the Local Government, whose erder
thereon shall be final.

Reference to Local Go-
vernment when Members
cannot agrec.

7. The Local Government shall appoint in
each division a Commis-
sioner of Revenue and
Circuit, and in each dis-
trict a Collector or other head revenue oflicer, who
shall respectively exercise the powers and discharge
the duties conferred upon or assizned to a Com-
missioner or a Collector by this Act, or any other
Act for the time being in force within the local
limits of such division or district.

Appointment of Com-
missioners and Collectors,

The local limits of cach division and district -
shalt be fixed, and may
from time to time be va-
ried, by the said Govern-
ment.

and * fising limits
divisions and districts.

of

8. The Local Government may appoint such
number of, Deputy and
Assistant  Collectors to
assist the Collector of any
district in the discharge
of his duties as to it may seem fit. And the
) oflicers so appointed shall
exercise such of the pow-
ers of a Collector, and
within such local limits, as may be ordered by the
said Government.

Appointment of Deputy
and Assistant Collectors,

and  fixing of their
powers and jurisdiction.

9. The Ministerial officers of the offices of the
Appointment  and  re- goard.?? l?ev;r;gn, the
moval of ministerial offi- ommissionerolfivevenue
cers. and Circuit, and the

Collector, shall te ap-
pointed, and may be remdved or suspended, or
fined in the amount of one month’s salary, by the
heads of such offices respectively. :

10.  All such appointments and orders of remo-

Appointmentsand orders  val, suspension, or fine
of removal when final and  shall be final except in
when to be confirmed. respect  to  Ministerial
officers of the Commissioner’s establishment whose
monthly salary is not less than fifty rupees, and
the Treasurer and other Ministerial officers of the
Collector’s affice whose monthly salary is not less
than twenty rupees, in which cases such appoint-
ments and orders of removal or suspension from
office shall be held to require conficmation by the

Board of Revenue and the Commissioner iespec-
tively.
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11. Where any Depuly Colleclor, Assistant
Collector, or other revenue
officer subordinate to the
Collector is provided with
a separate ollice establi<h-
ment, the Ministerial offi-
cers thercof may be nominated and suspended, or
fned in the amount of one month’s salary, by such
Deputy or Assistant Collector or other revenue
officer; Lut shall not be appointed or removed
without the sanction of the Collector,
Jivery appointment or order made l)_\.' the C.o]-
; lector under this section
Revision of orders made — gj.)j he - subject to the
pyipliectpr. " same rule in regard to
revision by the Commissioner -as such appoint-
ments and orders made by him under section ten.

Ministerial officers of’
Depmty and_Assistant Col-
lectors provided with sepa-
rate establishiments.

12. The lLocal Government shall appoint such
number of ‘Tabsilddrs in
cach district as to it may
seem fit, and shall from
. time to time prescribe the

duties to be performed by such officers. 'The
Tahsflddrs so appointed shall not be removed or
suspended without the sanction of the said Go-
vernments

13. The Collector shall appoint such number
of Kdnungos and Patwdris
in each district as the
Board of Revenue shall direct, and shall, subject
to the control of the Commissioner, prescribe the
duties to be performed by such ofticers. ‘The Pat-
witifs shall be nominated by the lundholders or
tarmeis who have engaged for the payment of the
public revenue of the village in wlich the appoint-
went is to be made; or where two ox more
persons are under joint engagement for the pay-
ment of the public revenue the nomination shall
be made by such persons jointly, in accordance '
with the prevailing local custom in respect to the
succession to the oftice ol Putwérf, The Collector
may, on su[ﬂcienl ciuse being shown, sanction
such deviation from the local custom in the nomi-
nation of a Patwéif as to him may seem fit.

e

Appointment, allotment
of duties, and removal of
Tahsilddrs.

Kénungos and Patwiris.

If the landholder or farmer nominates any

person who in the opinion

af the Collector is unfit

for the due discharge of

the duties of the office,

the Collector may, subject to the control of the

Commissioner, require such landholder or farmer to-
muke a {resh nomination,

15, Any landholder or farmer who may “refuse
or omit to nominate a
Patwdrf to fill any vacan-
cy on the requisition of
& the Collector, shall be
liable to a daily fine not exceeding fifty rupees in
amount {rom the date of the receipt of such requi-
sition. and fuilure to net thereon, ov, in the case of
such refusal or omission, the Collector may appoint
a Patwiud. il 3

Collector may require
fresh nomination when per-
son nominated is unfit.

Penalty on landholder or”
farmer failing to nominate
Patwilri. i

16, If'the persons responsible for the payment
LEnforcement o(lm\'mené (‘)1[' ihe r'emuner-:_lion far
of remuncration -due . D8 services which any
* Patwiif is entitled to re-
ceive refuse or neglect to
pay the same, the Collector may enforce the pay-
ment by any of the processes allowed by law for
the recovery of an arrear of land-revenue; but no

suit by a Patwidri against any landholder or other

|
|

|
I
l

person in respect of salary alleged to be due to
: . S ke
him shall be cognizable by a Civil Court.

17. Any Kénungo or Paiwdri may be removed
B by the order, or with the

anm\'l’ll,uf K:’Inupgoa‘ ui)proval,ol' the Collector,
CRHAR and not otherwise, but the
Collector’s order shall be subject to revision by
the Commissioner.

18. Every Patwéui, and any person performing
the duties ordinarily dis-
charged by a Patwiri in
any village to which no
Patwiri has been appointed, shall be deemed to
be a public servant within the meaning of the
[udian Penal Code.

Patwéris to be deemed
public servants.

CLUAPTER IL.
“SErTLEMENT 0F THE LAND REVENUE.

19. When the amount of land-revenue charge-
able in respect of any dis-
trict or other local area is
g about to be’ assessed or
re-assessed, such district or area is said to be
under settlement. <

District  under  settle-

ment,

920. When any such district or area is to be
% put under settlement, the
Local Government shall
issue a notificution defin-
ing the area under settlement, and mentioning the
officers, or such of them as to-the said Govern-
meant shall seem fit, by whom the settlement is te
be conducted.

Notification of settle-

ment.

91. The Local Government may from time to
time amwend the notifica-
tion, and way remove any
of the settlement officers
therein mentioned, and ap-
point others (o succeed
them.

Local Government may
amend notification, and re-
move and appoint settle-
ment officers.

22, The Local Government shall, with the pre-
vious sanction of the Go-
vernor General in Council,
transmit through the Chief
Controlling Revenue Au-
thority, written instructions to any officer charged
with the duty of making a settlement under nlhc
notification mentioned in section twenty, stating:
the principle on which the revenue demand in
such settlea:ent is to be assessed.

Iustructions for scitle-
ment to state principle of
assessmcent.

23. A distiict or other local area of which the
laud-revenue is being as-
sessed or re-assessed shall
be deemed to be under
settlewent until the set-
tlement has been sanctioned by the Local Go-
vernment,

District to be deewned
under scttlement until set-
tlement sanetioned.

Wit wioM SETTLEMENT IS TO BE MADE
IADE.

24. When several persons POssess  separaie
herituble and transterable
interests in any land up-
<{er settlement, the Local
Government shall deter-
; mine.which of such per-
sons shall be permitted to engage for the payn[:ent
of the revenue demand assessed on such land, due
provision being made for securing the rights c’)f the
persons not admitted to settlement,

T.ocal Governmentto de-
termine which of several
persons interested in land
shall be settled with.

3,



—~

414 R

25, When two or more persons possess a joint
property consisting  of
interest of the same kind
in any land under settle-
ment, or when such land
is separately pusscssed by persons subjcct.ncqord-
ing to prescriptive usage to common obligations,
the setilement officer may mal';c a joint settlcnmnt
with the persons holding such interests, or a major-
ity of them, or may select one or more.of them to
engage for the payment of the revenue in behalf of
the persens interested in such land generally, due
adverlence being had to the wishes of all the co-
parceners and to local custom. ”

96, When it is proposed to make a joint scttle-

ment with the persons pos-

Procedure where joint  sessing a joint interest in
settlement is to be made {|a laud, the settlement
patseopdcentiy officer shall issue a notifi-
cation declaring his intention to make such set-
tlement, and summoning all the interested per-
sons to appear either personally or through their
representatives within a |cusm§:lb!(f ])l’:l‘i:)d at a
fixed time and place, and to signify their agree-
ment or non-agreement to the proposed assess-
ment,

27, Ifany person refuses or omits to attend on
such summons, he shall
be bound by the decision
of the majority of those
who do attend. If any
person attends butobjects
to the proposed assessment, then, in the event of a
settlement being made with the other coparceners
present, ti:e objecting person shall bave the same
rights and interests as would have bLeen I'*'Sf‘l'\:c(l
to him if the land had been farmed or held khis;
and the assenting caparceners shall be deemed to
be in the position of farmers of the government
revenue in relation of that portion of the lund to
which the interest of the recusant coparcener at-
taches.

28

Local Government to
determine which of copar-
ceners shall be settled with.

Absent coparcener bound
by decision of majority.

Rights of dissenting co-
parcener.

When it is proposed to make a settlement
of any land with one or
more coparceners sclected
to engage in behalf of the
gencral body of the pro-
prictors, the interests of
the non-engaging parceners shalt not be held re-
sponsible for the default of the persons with whom
the settlement is made. The non-engaging par-
ceners shall hold their lands as subordivate pro-
prietors subject to the payment of vent to the per-
sons with whom the settlement is made.

99, When persons possessing a proprietary in-
terest in any land under
settlement decline, or are
for any cause excluded
from, engagement for the
payment of the Government revenue, the lanl
may be let in farm or held khs for any term not
exceeding twelve years, and such persons shall
receive a mélikdna allowance of not less than five
and not more than ten per cent. of the nett amount

Status of noniengaging
coparceners 1n sctllcm(\}t
with one or more of their
number.

Allowance to proprictors
declining or excluded from
engagement.

-realized by the Government from such land; pro- - |

vided that if in any case the nou-engaging pro-
prietor was called upon to state the amount of
revenue for which he was willing to engage and
did state such amount, and the amonnt was higher
than that subsequently realized by the Government,
the mélikdna allowance payable to the said pro-
puietor shall be calcuated on such higher amount.

30.  When any estate or portion of an estate
held by several cultivat-
ing proprietors in pattf-
dérf or bhyachdrd tenure
or the like is let in farm
or held kbhds, the rent
demandable from the pro-
prietors of such estate on
account of the land occupied and cultivated by
themselves shall be adjusted in accordauce with
the rates paid by tenants or other resident cultiva-
tors, not having an heritable and transferable pro-
perty in the land, for land of a similar description
in the same or adjacent villages, subject to a
deduction of five per cent. on account of milikéna
allowance, or such other rate, not being less than
five per cent., as the Local Government may de-
termuue.

31.

Rent demandable from
proprietors for lind culti-
vated by themsclves in
pattidari or bhyachdréd es-
tate let in farm or held
khas,

Lf within the period of six months previous
to the expiration of any
teem  of settlement the
Collector or Settlement
Oflicer shall issue a notice
to the person with whom
such settlement was concluded, requiring him to
declare whether he is willing to continue his en-
gagement for the year next ensuing after the expira-
tion of the term of such previous scttlement, and
such person shall not forthwith notify his refusal
to such continnation, he shall be deemed to have
agreed to the extension of his engagement, and the
said engagement shall continue to be in force from
year to year, unless and until the Local Govern-
ment shall otherwise direct.

Sett'ement not objected
to on unotice by Collector
before expiry to be conti-
nued.

Powers oF SerTLEMENT O FFIOERS.
32. When existing engagements for the pay-
wentof Governmentreve-
nue are continued in the
maoner provided by ‘the
last preceding section, the
Collector or Settlement
Officer may, with the
sanction of the Chief Controlling Revenue Autho-
rity, conduct the necessary inquiries for the revi-
sion of the settlement ; and for this purpose they
and any persons employed under their orders may
exercise any of the powers specified in section
four of the Land Acquisition Act (X. of 1870).

Powers to be exercised in
conducting inquiries for
revision of settlement con-
tinued under section thirty-
one.

If in such revision of settlement it appears that
any portion of the area
under settlement was not
taken into account in the
previous assessment, the Settlement Officer may
proceed to assess such portion in the samne manuner
as laud not previously brought under settlement.

Assessment ol' area not
reckoned in past settlement.

33. When the settlement of any land is being
made under this Act, the
Fising. ercction, and  Collector or Settlement

maintenance of boundaries
of fields and estates on lind
under settlement.

Officer niay fix the bound-
aries of the fields or
estates included in such
settlement, and require the owners or occupants
1o erect and maintain boundary pillars or marks
in such manner as hic may direct. 1f such owners
or occupants omit after due notice to comply with
the requisition, the pillars or other boundary-marks
shall be erected or maintained by the officers of
Government, and the cost of such erection or
maintenance may be recovered from the said own-
ers or occupants in the same manner as an arrear
of revenue.
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34, When the waste land included in, or adja-
3 *  cent to, any area under
_ Settlement of waste land go¢lement i such asto ex-
Im eXcess.

ceed the requirements for
pasturage and other useful purposes of the persons
with whom such area is being settled, the Col-
Jector or Settlement Officer may, with the sanction
of the Chief Controlling Revenue Authority, make
a separate settlement of such waste lands with any
person who desires to engage for the same: Pro-
vided that, where the settlement of such land shall
be made with others than the persons having a
preferential right to engage for the same, the latter
shall receive a médlikina allowance of not less than
five and not more than ten per cent. of the amount
realized by Government from such separate settle-
ment.

35. In admitting persons to engage for the
payment of the revenue
assessed on any local
area, the Government ex-
pressly reserves to itself
the power of interference between such persons and
the persons holding under them for the purpose
of protecling the richts and interests of such last-
mentioned persons, and no claim to any remission
or abatement of revenue shall be admitted on the
groand of loss sustained by the settlement holder
through any decision or order passed iu the exer-
cise of such power; but where such decision shall
operate to reduce materiully the profits derived by
the person with whom the settlement has been
made, such person may relinquish his engagement,
and a new settlement shall be made.

Power reserved to- Go-
vernment to protect rights
of under-tenants.

REecorp or Ricurs,

36. Every settlement of Jand-revenue shall in-
clude a careful investiga-
tion and “record of the
. rights and privileges of
the various classes of the amicultural community
holding any interest in the land under settlement.
The Settlement Ofticer shall frame un acourate re-
cord of all local usages connected with the various
tenures of the land under settlement, and a speci-
fication of all persons  enjoying the possession of,
and property in the land, or vesied with any heri-
table or transferable property therein, care being
.taken to distinguish the different kinds of posses-
sion and propeity, and the real nature and extent
of theinterests held, especially where the interests
relate to the same subject-matter but are of differ-
ent kinds or degrees.

Settlement to include re-
cord of rights, &c.

37. In the case of paitidiri or bhyachérg vil-
lages, or similar holdings,
this record shall include
an accurate register of all
: the coparceners, embra-
cing every person who occupies any portion of the
Jand under settlement, or disposes of ils produce,
or receives the rent thereof either as proprietor or
agent for one or more proprietors, tegether with
a detailed statement of the arrangements adopted
by the coparceners for the distribution of the
profits derived from sources common to the copar-
cenercy where any such exist, and for determining
the share of the Government revenue and of the vil
- lage expenses which each parcener is to contribute
or the manner in which the engasing parceners ox:
intermediate holders collect from the cultivators,

In certain cases record
of rights to include regis-
ter of coparceners,

{

38. The record shall fur_ther contian a specifi-
Als feat; ¢ cation of the rates per
mtes\‘}\.c SPCCI jcation 0 bi‘d{l “f Cﬂch (lescription

of land, or kind of po-
duce demandable from the resident cu}uvutom not
claiming any transferable property in the land,

and the respective shares of the persons engaging -

for the payment of the Governmient revenue and
the cultivation in land cultivated under engage-
ments for a division of the produce thereof, toge-
ther with a distinct specification of all cesses or
extra collections made by ‘the person paying the
revenue to Government.

The names of the Patwiris and village
watchmen' shall also be
recorded, together with a
statement of the amount
and vnature of the allow-
ance assigned to them for their services.

39.

Names of Patwiéris and
village watchmen and their
allowances.

40. All entries in the above record shull be
founded on the basis of
actual possession, and the
record shall contain a

Basis of entries in

record.

specifitation of the precise nature of the authority

for each entry in the register. Such entiies shall
be admissible in all Courts of Justice as evidence
of the mutter stated, and shall be presumed to be
true unless and until they are shown to be false.

41. The Settlement Officer may investigate
cases of disputed possess
sion, or alleged wrongful
disposses<ion, if the person
complaining appears to have been in possession of
the land withm one year from the date of the
alleged dispossession, and the Settlement Qfficer
may proceed in either case to make an award on
the question of possession, leaving the other party
to his remedy by o regular suit on the question
of title.

Investigations into cases
of disputed possession,

PRrocEDURE.
42,

Power to compel attend-
ance of witnesses.

The Collector or other Settlement Oficer
shall have the same power
for compelling the attend-
ance of any person whom
he believes to be able to give him” information as
to the matter into which he is empowered to
inquire under this Part as the Judge of a Civil
Court has to procure the attendance of witnesses
under the Code of Civil Procedure, and all persons
who - appear before the Collector or Setilement
Officer are bound to state the truth upon all such
matters, and to produce such documents and other
things as may be required of them, .

43. The Collector or Settlement Officer may
issue a  Commission to
take evidence or for local
3 Investigation according to
the provisions of the Code of Civil Procedtl’lrc,
and may, wiien empowered by the Chief Control.
ling Revenue Authorit
reler any matler in dis.
. y pute to arbitrators, whe-
ther with or without the consent of parties. The
arbitrators shall exercise such powers and adopt
such px'o;:bedllre as may
e prescri {
the rules to be framed by t'lJle Boarec(lJ g)fr gfvne:nl\)l{
in this behalf, ;

Power to issuc commis-
sion to take evidence.

And to refer to arbitra-
tion.

Powers of arbitrators.
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44. The Settlement Ofticer may, previously to
making or revising any
settlement, dcpute any
-Tubsfldér or other subor-
dinate officer to inquire into any of the matters
which the Settlement Oflicer is empowered or re-
-quired to investigate for the purpose of making a
settlement in the manner provided by this Act.
Any officer so deputed shall be deemed to be
invested with the power of summoning and ex-
amining Patwdris, Gomashtas, or other village
officers by whom the accounts relating to the land
under settlement are kept, and the Settlement
Ofticer shall have the same powers for compelling
the attendance of, and the production of papers
by, such persons before the officer so deputed as
he has for compelling the attendance and giving
cvidence before himsclf of any person whom he
may desire to examine under the former provisions
of this Act.

45.

Deputation of officer to
make inquiry.

All judicial proceedings of the Collector or
Settlement Odicer shall,
as regards the attendance
of the parties to such pro-
ceedings and their-repre-
sentation by agents, and all other matters not
hereinbefore provided for, be governed by the rules
of the Code of.Civil Procedure; and the said pro-
ceedings may be held in any part of the local
Jjurisdiction of such Collector or Settlement Officer,
provided they are held in a place which is open
to the public, and in the presence of the interested
parties, if in attendance, or their representatives.
An appeal shall lie from all decisions of the Col-
lector or Settlement Officer under this Part to
the Commissioner, and from the orderof the Com-
missioner, on appeal or otherwise, to the Chief
Board of Revenue.

46. The Collector or Settlement Officer may
refer any judicial question
pending before him under
the provisions of this chapter to arbitration. The
arbitrators shall be appointed, and the arbitration
shall be conducted, in conformity with such rales
as may be prescribed from time to time in that
behalf by the Board of Revenue.

Regulation of procced-
ings of Collector and Set-
tlement Officer.

Reference to arbitration.

The arbitrators may be invested with the powers
of a Civil Court in the procuring attendance and
in the examination of witnesses, and their award
shall have the effect of a decrec of such Court.

There shall be no appeal aguinst the decision of
the arbitrators; but the Commissioner, subject to
the control of the Board of Revenue, may direct
that any case shall be transferred from the one set
of arbitrators to another.

47. The Civil Court may take cognizance of
. suits brought to set aside
any award of the revenue
authorities under  this
Part, if such suit be brought within the period
allowed under the law for the time being in force
relative to the limitation of suits; but the institu-
tion of any such suit shall not operate to stay
the execution of the final decree of the revenue
authorities, and the Court shall have no power to
pass any ovder affecting the assessment ol the re-
venue payable to Giovernment or the adjustment
of the liability to pay the amount assessed amongst
coparceners made by competent authority, or in
regard to the umount of the malfkéna allowance
to be paid to a non-engaging proprietor, or in
vi.—113 ¢¢

Powers of Civil Court
in scttlement suits.

respect {0 the quantity and deseription of land
assigned in partition to the holder of any specific
share of a joint estate, except on the ground that
such partition was made contrary to local usage.

48. No suit -shall lie to any Civil Court for
the purpose of setting
aside the award of arbi-
trators, or against arbi-
trators -jointly or severally in respect of any
matter submitted to thew arbitration.

Bar of suit to set aside
arbitrators’ award.

LA’Rm1’RAY TENURES.

‘When the Collector or Settlement Officer
is about to assess or revise
the assessment of the
Government revenue pay-
able in respect of any
local area under settlement, he shall issue a notice,
to be posted up in some conspicuous place, calling
upon persons holding or claiming to hold any
land free from such assessment to appear before
him within a reasonable period to be fixed in the
notice, and produce the documents and evidence
upon which they rest their claim to be exempted
from liability to pay revenue to Government in
respect of such land, and the Collector or Settle-
ment Officer shall, on the expiration of the period
fixed in the notice, proceed to the investigation of
such claims, and report the result of his inquiry,
and his opinion on the merits of the case, for the
orders of the Commissioner.

50.

Adjudication of such clnim.

49.

Procedure in respect of
claims to exemption from
assessment.

The Commissioner shall, after such further
inquiry as may be deemed
necessary, on a day Lo be
fixed by public notice posted up in his office, and

- which shall not be less than six weeks from the

date on which the Collector or Settlement Officer
furnished the party interested with a copy of his
report, pass his decision, the record of which shall
contain a statemert of the subject-matter of the
claim and the grounds upon which the decision
rests, together with the names of the witnesses and
the title and description of every document exa-
mined.

If the Commissioner decides that the land
in question should not te
assessed, the decision shall
be considered final, excepf,
on proof to be established
ina Civil Court of the occurrence of fraud or
collusion in the previous inquiry. If the Com-
missioner declares the land liable to assessment,
the Collector or Settlement Officer shall communi-
cate the decision to the person holding the land,
and shall proceed to make the necessary assess-
ment.

52.

51,

Decision that land is
assessable to he communi-
cated to owner.

If the person to whom such communication
is made within two weeks
from the receipt of such
communication an-
nounces his intention of
contesting the decision by a civil suit, and tenders
security for the payment of the Government revenue
which it is proposed to assess on the land held by

him, the assessment shall be stayed pending the

resultofthe suit. 1f the said person fails to furnish

adequate security or to sue within one month

from the date of giving such security, the Collector

may assess the land.

Assessment to be stayed
on notice of intention to
contest decision.
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53, Settlement Officers when engaged in making
or rcvifsing the settle-
. ment of any pargana or
::n]:;t;:,ca:l:ynt T ﬂ“_d other local _div_isi:n may,
x on the application of per-
sons claiming a right of property in lands. held
free of assessment or at a rate fixed in perpetuity
situated within or adjacent to such local division,
receive and determine such claim.  And the said
officers, if satisfied that the claimants possess an
Thereditary and transferable property in the land
or the rent or produce thereof, may, with the
sanction of the Local Government previously
obtained, make a settlement with th-m on behalf
of the likbir4jddr or mukararfdar for such period
as the Local Government shall direct, and shall
grant to the claimants leases defining the condi-
tions on which they are to hold their lands subor-
dinate to the lakhirgjd4r or mukararfdér.
REGISTRATION.

54., 'The Collector shall keep registers of
‘“estates,” which shall be
prepared and maintained
. in such form and accord-
ing to such rules as may firom.time to time be
prescribed - by the Chief Controlling Revenue

Authority under the orders of the Locul Govern-
ment.

Settlement of lands held

Keeping of registers of
cstates,

The Collector shall in like manner keep regis-

R%;im“ e ters of land exempted

ToRdL: from the payment of Go-
vernment revenue.

55. The registers mentioned in the foregoing
section shall be maintain-
. ed so as to contain full
information as to all intermediate mutations by

Contents of registers.

transfer of proprietary rights, aund fur this pur--

pose every Civil Court is hereby required to trans-
mit to the Collector copies of decrees passed by
such Court by which the right in or possession of
any land is affected, within twenty days from the
‘passing of such decree. E

56. All persons succeeding to the property of
any revenue-paying estate
or land exempted from
the payment of revenue,
whether by inheritance,
purchase, gift, or other form of transfer, are re-
quired to notify the same immediately after it has
taken place to the Collector of the Distiict in
which the estate or tenure is situated. The Col-
lector on” receiving such
notification shall make
such inquiry as may ap-
pear necessary to asceitain the truth-of the alleged
succession to or transfer of the property ; and if
the succession or transfer appears to have taken
place, he shall make the requisite entry thereof in
the proper register : Provided that no such entry
shall“be beld to affect the rights of any other
person who may claim and establizh any interest
m the land to which the entry has reference.

57. Such fees shall be payable in respect of
registrations made under
, the preceding sections as
may be fixed by the Local Government from time
to time in this behalf; but no fee for a single
registration shall exceed one hundred rupees. Any
‘rules framed by the Local Government on this
subject shall also prescribe by whom the payment
of the fees is to be made.

Successions fo cstates
and land to be notified to
Collector.

" Procedure of Collector
thereupon.

Fees for registration,

CHAPTER IIT.
CoLLECTION OF REVENUE.

58. If the whole or a jortion of the instalment.

? of Government revenue

When revenue: is to be  payable in any month of
SoEBteredin atreac, the era according to which
the settlement of any local division has been re-
gulated be unpaid on the first day of the following
month of such ecra, the sum so remaining unpaid
shall be considered an arrear of revenue.

No interest or other penalty shall be leviable in
respect of any arrear of revenue under this Act.

59. An arrear of revenue may be recovered by

Process’ for recovery any of the following pro-
of arrear. cesses i—

(1). By arrest of the person of the defaulter.

(2). By attaciment of the land in respect of
which the arrear has accrued. .

(3). By distraint of the moveable property of
the defaulter.

(4).. By sule of the land in respect of which the
arrear has accrued, or any other land belonging
to the defaulter.

PRrocess OTHER THAN SALE,

60. When it shall be determined to put in force
against any defaulter the
first of the above pro-
cesses,the Tahs{ldar where
the revenueis payable at the Tahsil, and the Collec-
tor or other duly empowered officer, where the re-
venue is payable at the Treasury of the district, shall
issue his warrant requiring the defaulter to pay
the arrear within a time therein stated. If the
arrear is not paid within such period, the defaulter
shall be arrested and brought before the Collector,
who may keep him wunder personal restraint for
ten days, and shall thereafter, if the default con-
tinues, commit the defaulter to imprisonment in
the civil jail.

Procedure before arrest
of defaulter.

61. The Coilector may attach the land in
respect. of which any
arrear has accrued and
place it under the ma-
nagement of an agent, who shall in regard to such
land occupy the position of the person on accourrt
of whose default it was attached, and shall be
bound by the engagements or other relations
which subsisted between such person and any
subordinate proprietors or tenants with rights of
occupancy. Tue said agent shall be entitled to
manage the land attached and to receive all rents
and profits accruing on such land to the exclusion
of the person on account of whose default the land
was afttached, until the arrears of land-revenue
due therefrom have been sutisfied, or until the
defuulter has been restored to the possession. of
the land.

Management of land
attached for arrear.

62, When the attachment of any land for an

Payments of rent by flrr(‘:\ll of foycnueRacerus
tenants after notification 114 therein has heen pub-
of attachment. l“-'l)' l}otlﬁed, tenants and

occupiersof suchland shall
cease to pay rent to the defaulter, and no payment
made by any tenantto the defaulter subsequent to
such notification shall be credited to the person
making such payment or relieve Lim from the
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liability to payment to the agent who has been
placed in possession of the land from the date
of the attachment; unless it can be shown that,
}vheu such payment was made, _the person making
it was not aware of the notification.

63. When an estate is attached or sold for the
recovery of an arrear of
b B T ORI
LSO CHEC : by any under-tenant in
anticipation of du¢ date. a%’ticip)f,ltion of tha sl
period for the payment of rents to the de-
faulting proprietor shali, whether such payment
has been made collusively or otherwise, be credit-
ed to the person making the same in account with
the person who has stcceeded to the possession or
management of the estate under the sale or attach-
ment thereof.

64. Ifan arrear has accrued in respect of the
share of any member of a
Transfer of share of village community, and
defaulter  to solvent co- such community or any
sharers. member thereof tenders
payment of the amount due, the Collector may make
over the share of the defaulting member to such
community or member thereof on such conditions
as he think fit; provided that no such transfer
shall be absolute unless the defaulting member
fails to re-pay the amount of the arrear within
twelve years [rom the date of his default.

65. When the attachment of any land in re-
, spect of which an arrear
has accrued is deemed in-
- expedient, the Collector
may, in lieu of such
attachment, proceed to recover such arrear hy
distraint of the moveable property of the defaulter.
Such distraint shall -be conducted in the same
manner as distraints under the law for the time
being in force relating to the recovery of the rent
of land.

66. Ifany person against whom cither of the
processes of arrest or dis-
traint has been taken
denies the accrual of the
arrear in respect of which
such process has issued, and pays the amount
claimed under protest, the process shall be imme-
diately withdrawn and the person against whom it
issued may sue the Government in any Civil Court
for the amount so paid.

67. A Civil Court may order the discharge of
a person confined for the
non-payment of an alleg-
ed arrear of revenue, pro-
vided such person tenders
sufficient security for the payment of such arrear
and of all costs arising out of the proceedings in
the said Court; but the Court shall have no
power to interfere with the distraint or sale of
moveable property for the recovery of an arrear
of revenue.
68. When an arrear of revenue has accrued in
respect of an estate which
Trocsssifop recoverylof U js ! let 'in farm or held
?,{:,ﬁ;“:,:“hjﬁf"k,‘,’ésfs AWM Lhis, the Collector may
adopt any of the remedies
spécified in clauses (1), (2), and (3) of section
fifty-nine for the recovery of such arrear against
the defaulting farmer or cultivating tenants who
may have come under direct engagements with

Distraint of moveable
property for recovery of
arrear.

Person denying liability
may pay under protest
and sue for recovery.

Discharge of person
confined for non-payment
on giving security.

“to sale for arrears.

sales.

the Government for the payment of the revenue
assessed on such estate.

SALE.

69. No sale shall take place in respect of any
arrears of land-revenue
without the special aanc-
tion of the Board of Re-
venue previously obtained
in each case. Provided that the said  authority
at the time of sanctioning such sale shall fix the
latest day on which such arrears or demands shall
be received.

Sanction of Chief Con-
trolling Revenue Authority

70, When an estate -
is to be sold for any of
the following arrears, that
is to say,

Notification before sale
for recovery of certain
arrcars and demands.

First.—Arrears due from estates in the Province
of Benares.

Secondly.—Arrears due from estates not perma-
nently settled.

Thirdly—Arrears other than those of the cur-
rent or of the preceding year. .

Lourthly.—Arrears due on account of estates
other than that to be sold.

Lifthly—Arrears of estates under attachment
by order of any Judicial Authority.

Sizthly.—Arrears due on account of takkdvi,
pulbandi, or other demands not being land revenue,
but recoverable by the same process as arrears of
land-revenue.

"The following procedure shall be observed :—

A notification in the language of the district,
specifying the nature and amount of the arrear or
demand, and the latest date on which payment
thereof shall be received, must be affixed for a
period of not less than fifteen clear days preceding
the date fixed for payment in the” office of the
Collector or other ofticer duly authorized to hold
sales under this Act, in the Court of the Judge
within whose jurisdiction the land advertised lies,
in the Courts of the Subordinate Judges and in
the Munsif’s Court and Police Thhna of the Divi-
sion in which the estate to which the notification
relates, or a part of if, is situated, also at the
kéchikri of the milguzir of the estate, or at some
conspicuous place upoun the estate.

Every officer at whose office such Notification
is aftixed shall give to the person {rom whom he
receives it a certificate that it is so aftixed, and
every person who affixes or delivers any such notice
shall certify the fact that he has so affixed or deli-
vered it to the person under whose orders he did so.

71. The Collector or other officer duly autho-
rized to hold sales under
this Act shall, as soon as
possible after the latest
day of payment, issue notifications in the language
of the district, to be affixed in his own office and

Procedure in effecting

- in the Court of the Judge of the District, and to

be published in the official Gazettes, specifying
the estate or estates which will be sold as afore-
said, and the day on which the sale ofthe same
will commence, which day shall not be less than
fifteen or more than thirty clear days from the
date of affixing the notification in the office of the
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" Qollector or_other officer as aforesaid. And ex-
cept as hereinafter provldgd, all estates so speci-
fied shall, on the day notified for sale, or on the
day or days following, be put up to public auction
by and in the presence of the Collector or other
officer as aforesaid, and shall be sold to the highest
bidder. And no payment or tender of payment,
made subsequent to sunset of the said latest day-
of payment, * shall bar or interfere with " the sale,
either at the time of sale or after its conclusion.

99 Whenever an cstate is notified for sale,
the Collector or other
officer as aforesaid shall
affix a proclamation in
the language of the dis-
trict, in his own office, and as soon thgreal‘t_el: as
may be in the Munsif's Courts and Police Thénas
witfl'iﬁ which the estate, or any part of it, is situa-
ted, and also at the kéachdhrf of the proprietor of
the estate, or al some conspicuous place upon the
estate, forbidding the ryots and under-tenants to
pay rent to the defaulter from the date of the day
after that fixed for the last day of payment on pain
of not being entitled to credit in their accounts
with the purchaser for any sums paid after the
date aforesaid.

Proclamation forbidding
pavwment of rent to de-
faulter.

73. No claim to abatement or remission of re-
venue, unless the same

Claims  of  defaulter : :
S (e M Gayoruments not shall have been allowed
B (backenlc! by the authority of Go-

vernment, nor any private
demand or cause of action whatever held or sup-
posed to be held by any defaulter against Govern-
ment, shall bar a sale, or render a sale under this
Act void or voidable ; nor shall the plea that
money belonging to the defaulter, and sufficient
to pay the balance or part of it, was in the Col-
lector’s hands, bar a sale or render a sale under
this Act void or voidable, unless such money
stand in the defaulter’s name alone and without
dispute, and unless, after application in due time
made by the -defaulter, the Collector shall have
neglected, or refused on iusufficient grounds, to
transfer it to the credit of the estate,

74, The Collector shall, at any time before
1 sunset of the latest day
of payment, receive asa
deposit from any party
; not being a proprietor
of the estate in arrear, the amount of the arrear
of vevenue due from it, to be carried to the credit
of the said estate at sunset as aforesaid, unless
before that time the arrear shall have been liqui-
dated by a propiietor of the estate.

If the party so depositing, whose money shall
have been credited ta the estate in the manner
aforesaid, js a plaintiff in a suit pending before a
Oourt of Justice for the possession of the same or
any: part thereof, the Judge of the District in
which such estate is situated may order the said
party to be put into temporary possession of the
said estate, subject to the rules in force for tuking

_security in the cases of appellants and defendants,

If the party depositing whose money is credited

as aforesaid proves before a competent Civil Court
that the deposit Was made in order to protect an
interest of the said party, which would have been
endangered or-damaged by the sale of the estate
he shall be entitled to recover the amount of the
deposit, with interest, from the proprietors of tlie
said estate, :

Deposit of arrear by
party not owning cstate
in arrear.

~

" 75. No estate shall be liable to sale for the
recovery of arrears which
have accrued during the
period of its being under
the management of the Court of Wards, and no

Certain  cstates  not
liable to sale for arrcars.

. estate, the sole property of a minor or minors, and

descended to him or them by the regular course
of inheritance duly notified to the Collector for_
the information of the Court of Wards, but of

which the Court of Wards has not assumed the -

management, shall be sold for arrears of revenue
accruing subsequently to his or their succession ta
the same, until the minor or minors, or one of
them, shall have attained the full age of eighteen
years. .

No estate held under attachment by the Revenue
Authorities, otherwise than by order of'a Judicial
Authority, shall be lioble to sale for an arrear ac-
cruing whilst it was so held under attachment.

No estate held under attachment by a Revenue
Officer, in pursuance of an order of a Judicial
Authority, shall be liable to sale for the recovery
of an arrear of revenue accruing during the period
of such attachment, until after the end of the year
in which such arrear accrued.

76, The Collector may at any time before the
! ; sale of an estate com-
ﬁoll';l“s‘;}]c’“"“ of estales 1y ence exempt such estate

from sale; and in like
manuer the Commissioner of Revenue, at any time
before the sale of an estate shall have commenced,
may exempt such estate from sale, by a special
arder to the Collector to that effect in each case ;
and no sale of an estate shall be legal if held after
the veceipt of an order of exemption in respect to
such estate: Provided the Collector or Com-
missioner shall duly record in a proceeding the
reason for granting such exemption; and provided
also, that an order for exemption so issued by the
Commissioner shall not aflect the legality of a sale
which may have taken place before the receipt by
thf Collector of the arder for exempting it from
sale.

77. Sales shall ordinarily be made by the
Collector or other officer
duly authorized by Gov-
ernment in that behallin the laad-revenue kéachér{
at the Sadr station of the district; provided it
shall be competent to the Board of Revenue to
prescribe a place for holding sales other than such
kéichiahri, wheneverthey shall consider it beneficial
to the parties concerned.

Place for holding sales.

78. In case the Collector or other officer as
aforesaid is unable from
sickness, from the occur-
rence of a holiday, or from any other cause, to
commence the sale on the day’of sale fixed as
aforesaid, or if; having commenced it, he is unable
from any cause, to complete it, he may adjourn it

to the next duy following, not being Sunday or-
other close holiday. ?

Adjournment of sale.

If he does so he shall record his reasons for such
adjournment, and forward a copy of such record to
the Commissioner of Revenue, and announce the
adjomnment b{y a written proclamation stuck u
in bis kdchihil, from day to day, until he shall.he
able to commence or to complete the sale: except
in the case of adjournments so made récorde‘:i
and reported, each sale shall invnriabfy be made
on the day of sale fixed in the manner aforesaid.
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79. The purchaser of an estate at any such
public sale as aforesaid,
shall be required to deposit
twenty-five per cent. on the amount of his bid,
immediately, or as soon after the conclusion of the
sale of the estate as the Collector may think ne-
cessary, either in cash, Bank of Bengal Notes or
Post Bills, or Government Securities duly in-
dorsed.

Conditions of sale. -

In default of such deposit, the‘estate shall forth-
with be put up again and sold.

‘The remainder of the purchase money must be
paid by the purchaser before sunset of the thirtieth
day from that on which the sale of the estate took
place, reckoning that day as one of the thirty ; or
if the thirtieth day be a Sunday or other close
holiday, then on the first oflice day after the
thirtieth.

In default of such payment within the prescrib-
ed period as aforesaid, then and afterwards as
often as such default shall occur, the deposit shall
he forfeited to Governuient, the estate shall be
resold, and the defaulting purchaser shall forfeit
all claim to the estate, or to any part of the sum
for which it may subsequently be sold.

If the proceeds of the sale which may be even-
tually completed are being less than the price bid
by the defaulting bidder aforesaid, the difference
shall be leviable from him by any process autho-
rized for realizing an arvear of public revenue, and
it shall be so levied and credited to the defaulting
proprietor of the estate sold. X

If default of payment of purchase money occurs
more than once, the defaunlting bidders shall he
held jointly and severally responsible for such
difference to the extent of the amount of their
respective bids.

Lvery re-sale on account of any such default
shall be made after notification and in the forms

prescribed by section seventy-one, and such noti- .

fications shall not be issued until the expiration
of three clear days after the day on which the
default shall have occurred.

Payment or tender of payment by or on behalf
of the proprietor of the arrear for which the estate
was first sold and of the arrear which may have
subsequently become due, made belore sunset of
the day preceding the day of the notification of
re-sale, and alter the defaulting purchaser has
made the deposit required by section seventy-nine,
shall bar such re-sale.

80. The Commissioner of Revenue may receive
an appeal against any sale
made under this Act if
preferred to himon orbefore the fifteentl: day from
the date of sale, or if preferred to the Collector for
transmission to the Commissioner on or before 'Lhc
tenth day from the day of sule, and not otherwise.

Appeal against sale.

The Commissioner may in every case of appeal
so preferred, annul any sale of an estate made
under this Act, which appears to him not to have
been conducted according to, the provisions of
this Act. : %
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If the sale was in his opinion occasioned by the
neglect of thie proprietor, the Commissioner may
award at the same time to the purchaser a pay-
ment from the proprietor of compensation for his
loss, not exceeding in amount interest at the cur-
rent rate of Governmeat Securities on the amount
of deposit or balances of purchase money during
the period of its being retained in the Collector’s
oftice. The order of the Commissioner shall, in
such cases, be final.

81. The Commissioner of Revenue may sus-
pend the passing of final
orders in any case of ap-
peal from a sale on the
ground of hardship or
injustice, and represent the case to the Board of
flevenue, ivho may recommend the Local Govern-
ment to annul the sale. The Local Government
in any such case may annul the sale and cause the
estate to be restored to the proprietor on such
conditions as appear equitable and proper.

Procedure when hard-
ship or injustice appears
on appeal.

82. All sales of which the purchase money
has been paid up as pre-
scribed insection seventy-
nine and against which no
appeal has been preferred shall become final at
noon of the thirtieth day from the day of sale, reck-
oning the said day of sale as the first of the
said thirty days. And sales against which an ap-
peal may have been preferred, and the appeal dis-
missed by the Commissioner, shall be final and
conclusive from the date of such dismissal, if more
than thirty days from the day of sale, or if lesg,
then at noon of the thirtieth day asabove provided.

83.

Certificate of title to be
given when sale becomes
final.

When sales become final
and conclusive.

Upon a sale becoming final, the Collector
or other officer as afore-
said shall give to the
purchaser a certificate
of title in the following
form:

I certify that A. B. has purchased at public
auction under Act No. Mahdl C, and that
his purchase has taken effect on and since the —

day of —— (being the date of the day after that
fixed for the last day of payment).
(Signed) D. E£., Collector.

The said certificate shall be deemed in any
Court of Justice suflicient evidence of the title to
the estate sold being vested in the person or
persons, named {rom the date specified. The
Collector shall also notify
such transfer by written
proclamation in his own Kdchahri, in the Court
of the Minsif and within whose jurisdiction, and
at the Police station within the local limits of
which, any part of the estate sold is situated, and
also at the Kdchéhri of the proprietor of the estate,
or on some conspicuous place on the estate,

Proclamation of transfer.

The Collector shall apply the purchase money
first to the liquidation of
arrears due upon the latest
day of payment; and se-
condly, to the liquidation of all outstanding de-
mands debited to the estate in the publ_ic ac-
counts of the district, holding the residue, if any,
in deposit on account of the late recorded pro-

Application of purchase
money.
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yrietor or proprietors of the estate sold, to be
said to their receipt on demand in shares propor-
tioned to their recorded interest in-the estate sold,
if such distinction of shares were recorded, or if
not, then as an aggregate sum to the whole body
of proprietors upon their joint receipt.

If before the payment of any surplus that may
remain of the purchase money after liquidation of
all Government arrears and dues to the proprictor
of the estate sold, or his representative, such sur-
plus’is claimed by creditors in satisfaction of
debts due by him to them, or by any one creditor,
such surplus shall not be payable to uny such
claimant, nor shall it be withheld from the pro-
prietor by attachment, except -under precept, and
in satisfaction of decrees of Court for such debts.
If the balance of purchase money hasin.any such
case been paid away in liquidation of the proprie-

tor’s just debts by order of any Court, and a

decree shall afterwards pass for annulling the sale,
the proprietor shall not be restored to possession
until the amount so paid away be returned by him
with interest.

84. - Any suit brought to oust the certified pur-
chaser as aforesaid, on
the ground that the pur-
chase was made on. be-
half of another person, not the certified purchaser,
though by agreement the name of the certified pur-
chaser was used, shall be dismissed with costs.

85.

Notification of annul-
ment of sale.

Bar of suit to oust cer-
tified purchaser.

The annulment of a sale by a Commis-
sioner shall be publicly
notified by the Collector
or other officer as afore-
said in the same manner as the finality of sales is
required to be notified by section eighty-three, and
the amount of deposit and balince of purchase
money shall be forthwith
returned to the purchaser,
- with interest thereon, at
the highest rate of the current Public Securities,
from the dates on which they were respectively
paid in to the date on which the refund is actually
made.

86.
Linbility of purchaser
for revenue.

Refund of deposit and
purchase money.

The party certified as the proprietor of
an estate by purchase at
public sale for the reco-
very of arrears of revenue
shall be answerable for allinstalments of the revenue
of Government which may fall due subsequently
to the latest day of payment as_ aforesaid. [e
must also appear before the Collector, either per-
sonally or by his duly authorized agent, and
execute the usual engagement for the paynent of
the revenue assessed upon the land purchased
by him.

87. No sale for arrears of revenue or other de-
mands recoverable in the
? : same manner, shill be set
aside by a Court of Justice except upon the
ground that it was contrary to the provisions of
this Act: :

) Am.l except the contravention thereto the matter
in which the sale was contrary to the provisions

< Setting aside of sales.

of this Act must have been declared and specified '
inan appeal made to the Commissioner under -

section eighty, and the action in the Civil Court

_must be instituted within one year from ., the date .

of the sale becoming final; asprovided in section
eighty-two.

No person shall be entitled to contest the lega-
lity of a sale after having received any” portion of
the purchase money. "

88. Nothing in this Act contained shall be con-
strued to debar any person
considering himself wrong-
ed by any act or circum-
stance connected with a sale under this Act ﬁ:om
his remedy in a personal action for damages against
the individual by whoseact or omission heconsiders

himself to have been wronged. ~ When a sale is
reversed by a final decree

of a Court of Justice, the
purchase money shall be
refunded to the purchaser by Government, together
with interest at the highest rate of the current
Public Securities.

Action for damages by
person wronged by sale.

Refund  of purchase
money on reversal of sale.

89.

Estate acquired by pur-

The purchaser of an estate sold under this
Act, for the recovery of
chaser in permanently set- — arrears due on account of
tled districts in Benares. the same, in the perma-
nently settled districts of Benares, shall acquire
the estate free from all encumbrances which may
have been imposed upon it after the time of set-
tlement, and shall be entitled after notice given to
enhance at discretion the rents of all under-tenures
in the said estate, and to eject all tenants thereof,
with the following exceptions:—

First.—Tenures which were held as istemrirf
or mukararf at a fixed rent more than twelve years
before the permanent settlement.

Secondly.—Tenures existing at the time of the
decennial settlement, which have not been, or may
not be, proved to be liable to increase of assess-
ment on the grounds stated in Section LI., Regu-
lation VIII. of 1793.

Thirdly.—Lands held by Khood Khast or Ku-
deemee Ryots baving rights of occupancy at fixed
rents or at rents assessable according to fixed rules
under the Regulations in force.

Fourthly.—Lands held under bond fide leases,
at fair rents, temporary or perpetual, for the erec-
tion of dwelling houses, or manufactories, or for
mines, gardens, tanks, canals, places of worship,
burying grounds, clearing of jungle, ov like bene-
ficial purposes, such lands continuing to he used
for the purposes specified in the leases.

Lifthly.—Farms granted in good faith at fair
rents and for specified areas by a former proprietor,
for terms not exceeding twenty years, under writ-
ten leases, registered within a month from their
date: Provided that a written notice, specifying
full particulars of " the
. position, rent, and area of
the lands, the terms of the lease and the names of
the parties, shall at the same time be given by
the latter to the Collector in every case, and the
Collector shall be at liberty to object to the same
in the event of his seeing ‘reason to believe that
the security of the public revenue will be materi-
ally affected thereby. The exception declared in
this clause shall not extend to leases objected to
by the Collector, by a notification to be fiwed u
in his office, with the sanction of the C.ommiq[:
sioner, within three months of the date of the
notice so made to him by the partics: Provided

Proviso.

.\.\/
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also, that a purchaser of an estale at a sale for
arrears of revenue shall be at liberty by suit in
Court to set aside all such farms although the
same be under written and duly registered leases,
and although such notice may have been given as
aforesaid, if the same shall not have been granted
in good faith at fair rents. : :

90. The purchaser of an estate sold under this

Act for the recovery of.
arrcars due on account of

the same in districts other

than those mentioned in

section eighty-nine, shall

acquire the estate free from all encumbrances which

may have been imposed upon it after the time of

settlement, and may avoid and annul,

Lstate and rights ac-
quired by purchuser in
districts other than those
mentioned in section 89.

all tenures which may have originated with the
defaulter or his predecessors, being representatives
or assignees of the original engager,

all agreements with ryots or the like settled or
credited by the first engager ov his representatives,
subsequently to the last settlement,

all tenures which the first engager might, under
the conditions of his settlement, have set aside,
altered, or renewed, except bond fide leases of
ground for the erection of dwelling-houses, or build-
ings, or for offices thereunto belonging, or for
gardens, tanks, canals, water-courses, or the like
purposes, which leases or engagements shall, so long
as the land is duly appropriated to such purposes,
and the stipulated rent paid, continue in force,

nothing m this Act contained shall be construed
to entitle any purchaser of lund at a public sale to
demand a higher rate of rent {rom any persons
whose tenure or agrecement may be amnulled as
aforesaid than was demandable by the former
proprictor, except in cases in which such persons
may have’ held their lands under engagements
stipulating for a lower rate of rent than would
have been justly demandahle for the land, in con-
sequence of abatements having been granted by
former proprietors from the old established rates
by special favour, or for a consideration, or the
like, or in cases in which it may be proved that,
according to the custom of the parganas, mouzah,
or other local division, such persons are liable to
be called upon fof any new assessment, or other
demand not interdicted by the Regulations of
Government.

91,

Local Government may .
direct sale to be made sub-
jeet to incumbrances.

The Local Government may, at any time
beforea sale for arrears ac-’
tually made, direct it to
be made subject to the
leases, assianments, or other encumbrances, with
which a proprietor in possession, his ancestors, or
predecessors may have burthened his assessed
estate, or to such of them as shall appear proper.

In all such cases, notice of the condition im-

Notice of conditions to posed by the Local Go-
be given at time of sale. vernment shall be given
by the Collector at the time of calling up the lot
for sale, and such further notification shall be
made as the Local Government may direct. .

If the sale so restricted shall not realize an
When sale may be can- amount equal to the arrear
celled. due at the time of sale, or
if there appears ground'to apprehend that by rea-

'\

|
|
|
|

son of the restriction the future realization of the
revenue will be endangered, the Local Government
may, at any time before such restricted sale shall
have become final in the manner laid down in sec=
tion eighty-two, direct the sale to be c:}ncelled,and
a new sale of-the estate to be made without other
restrictions than those contained in the exceptions
specified in clauses 1 to & of section clgllt)'-plne.

If after the sale has become final, occasion

TRe-sale without restric-  should again arise to bring
tions. to sale for arrears an es-
tate purchased with a restriction of the above
description, the Local Government may direct that
the estate shall be sold without any other restric-
tion than those contained in the exceptions specified
in clauses 1 to 5 of section eighty-nine.

In such case should thepurchase money realized
by the unrestricted sale
lized. exceed in a large amount
the sum obtained at the restricted sale, the Local
Government may directa portionarthe whole of the
excess to be paid to persons whose |ntcrr‘§ts, hav-
ing been reserved at the first, .became void at the
second sale.

Disposal of excess rea-

92. Copartiers of estates under partition, \vh_u

may have saved their

shares from sale, any re-

corded or unrecorded pro-

prictor or copartner who

may purchase in his own
name or in the nume of another the estate of which
he is proprietor or copartaer, or who by re-purchase
or otherwise may recover possession of the sad
estate afier it has been sold for arrears under this
Act; and likewise any purchaser of an estate s_ol((
for other arrears or demands than those accruing
apon itselfy shall by such purchase acquire the
estate subject to all'its encumbrances existing: at
the tiae of sule, and shall not acquire any rights in
respeet to ryots and under-tenants which were

not possessed by the previous proprietor atthe time

of the sale of the said estate.

Estate acquired by co-
partners who have saved
their shaves from sale and
others.

PART LV.

MISCELLANEO

Court of Wards.

03. The Commissioners shall, within the local
4 limits of their respective
Comnissioners  to be divisions, be Courts of

(:-m-'.m of e ¥adsfinitheic Wards for the superintend-
divisions.

ence of the -persons and
property of‘owners of entire estates paying re-
venue immediately to Government who are cither
females not deemed by the lLocal Government
competent to the management of their estates; or
minors, i. e., persons who have not completed
their cighteenth year; idiots; lunatics or others
incapable of managing their property; but the

_superintendence of the Court shall not extend to

the persons or property of the proprictors of land
not paying revenue direct to Government, nor (o
joint proprietors of land paying revenue dlre'ct to
Government both or all of whom may be inca~
pacitated for the management of their affuirs.
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The Court of Wards may in its discretion
refrain from assuming the
superintendence  of the
person or property of any
praprietor who, under the
conditions of the last preceding section, would 'be
subject to its jurisdiction, where, with reference
either to the nature and extent of the property or
the circumstances of the proprietors such superin-
tendence may be deemed inexpedient.

94,
Court of Wards may
decli superint
* when inexpedient.

95. The Collector shall report every case in
which it appears desira-
ble that the Court of
Wards should assume the
superintendence of the
person and properly of a disqualified landowner,
stating, after he has made a sufficient enquiry into
the circumstances of the case, the grounds of such
disqualification. '

96. If the right of the Court of Wards to as-

P ro| wigut - Sunte the superintendence
of Court to intcr\'cncg ;s of the ]rerson_n.nd property
dispu ted. § of a disqualified proprie-
tor is disputed by such
proprietor or on his behalf; the case shall be re-
ferred to the principal Civil Court of the district in
which such proprietor resides, and the said Court
shall after investigation determine whether the
erounds of disqualification have been established.
The order of the Civil Court shall be subject to
an appeal to the High Cowt.

97. - The Court of Wards shall, subject to such
¢ rules as may from time to

time be issued for its

guidance by the Local
Government, appoint guardians and managers, and
adopt such measures as may be necessary [or the
care of the person, and in the case of a minor for
the education of the disqualified .proprictor and the
proper management of his property ; provided that
it shall not be competent to the Court of Wards
to farm the said property or make any alienation
of any iuterest therein for a term exceeding the
minority or other peviod of disqualification of the
proprietcr,

98.

Court of Wards to be
under control of Revenue
Board.

Collector to report cascs
in which Court of Wards
should intervene.

Duties and powers o
Court of Wards.

The Court of Wards shall exercise its
functions under this Act
subject to the general
control of the Board of
Revenue,

. LEaAses.

99. Every proprietor of land may grant leases
to, and receive engage-
ments from, his subordi-
nate proprietors, farmers,
and tenants in such forms
as may be mutually convenient; but no such
leases shall extend beyond the term of the pro-
prietor's engagement with the Government, or
convey any iuterest in excess of that which he
possesses in the land which forms the subject of
such leases.

100.  Every lease shall contain a specification of
the entire amount of rent
to be paid to the proprie-
tor, and the latter Shn.“. not be entitled to levy any
wesses or payment In excess of such amount.
When under any local usage the rent of the land
varies according to the produce thereof, the lease

Leases to, and engage-
ments  from, subordinate
proprietors and others.

Contents of lease.

shall ‘specify the quantity of the land and the
different descriptions of produce and the rates of
rent applicable thereto.

101.  When the rate onily and not the entire
amount of rent payable in
respect of any land can be
specified, by reason of
such amount being ascer-
tainable only after measurement of the cultivated
lands or survey of the crops produced thereon, the
lease shall contain a statement of the rate and
conditions of payment. YWhere the rent is made
payable in kind, the lease shall state the proportion
of the crop to be delivered. ’

Contents when rate only
and not ageregate rent can
be speeified.

CovLLEcTor’s PoweEns.

102. The Collector or other officer appointed
by Government in that
nwcl‘;‘::"“l of embauk-  15half shall be vested with

a general control over the
embankments which are repaired at the expense of
the proprictors and farmers of land, and those
which are maintained by the Government.

Tle may call upon the proprietors or farmers .to
mnke the necessary re-
pairs of embankments,
situated within their lands, and if they fail to
comply with such requisition, may cause such re-
pairs to be made by the oflicers of Government,
and may recover the cost thereof from the pro-
prietor or farmer in the same manuer as an arrear
of revenue.

Repair of embankments.

The Collector may require any landholder, farm-
er, or other person in the
possession ormanagement
of land, to provide sup-
plies; boats, and other
means of conveyance or transport for the use of
troops on march through the land in possession or
under the management of such landholder, farmer,
or manager. Any land-
holder, farmer, or mana-
. ger  who without due
cause neglects or omits to comply with such
requisition to the best of his power, shall be liable
to a fine not exceediug one thousand rupees, and
such fine may be recovered in the same manner
as an arrear of revenue.

Supply of means for
transport of troops on
march,

Tine for omission to

supply.

. An appeal shall lie to the Commissioner against
any order under this
section if made within six
weeks from the date of such order.

Appeal.

Whena Civil Court under the law for the

Management of land un- time bcing in force in re-
der attachment I‘l.l:\(lc‘ over 'gm(l to the attachment
to Collector by Civil Court. of immoveable property
makes over any land to the care of the Collector,
he shall appoint a manager for the due care and
management of such land. If any person holding
an interest in such land is dissatisfied either with
the appointment made by the Collector, or the
conduct of the manager, he may make a represen-
tation to the Commissioner, who shall pass such
orders thereon as to him may seem fit.

Any land attached by order of a Civil Court,
and placed under the care of the Collector, shall
remain under such care until the Court withdraws
the attachment.
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SCHEDULE.

ExacrvMENTS REPEALED.

1.— Regulations.

TITLE. Extent of repeal.

V.of 1795 .c.eue ..

V1. of 1795:.0. oens

XIX. of 1795 ......

LL of 1795 ........

LVIIL of 1795 ........

XV off17978 %% .

V. of 1800 .....

VIII. of 1800 ,...

I.of1801........

y1.—113 vv

A Regulation prescribing Rules for the Conduct of the Col-' So much as is not
lector of the Public Revenue in the Province of Benares. | pealed.

A Regulation preseribing the Process by which the Collec- Ditto.
tor and the Tehseeldars are to realize the Public Revenue,
payable from the lands in the Province of Benares.

..| A Regulation for forming a quinquennial Register of the Ditto.

landed Estates in Benares, subject to the payment of Re-
venue to Government, and of the amount of the fixed
annual Revenue payable to Government from each Estate.

A Regulation respecting Ryotty Pottahs in the Province off  Ditto.
Benares.

A Regulation for granting to the Collectors a Commission Ditto.
on the Jumma of lands which may be subjected to the
payment of Revenue under Section XXVI., Regulation
XIX., and Section XXI., Regulation XXXVII,
1793, and Section XX VI., Regulation XLI., and Section
XXI., Regulation XLII., 1795; and for determining on
what amount such Commission, and the Commission
granted to Collectors in case of lands being adjudged
liable to the payment of Revenue in consequence of Pro-
secutions, shall be calculated ; and for requiring the Zillah
and City Courts in the four provinces to transmit to the
Collectors and the Board of Revenue copies of certain
decrees in suits between individuals respecting the right to
laud exempted from the payment of Revenuc; and for
defining of what decrees regarding malguzarry land the
Zillah and City Courts are to furnish the Collectors and
the Board of Revenue with copies under Section IX., Re-
gulation IV., 1793, and Section 1V., Regulation VIIL.,
1795.

TC=a

A Regulation for levying certain fees to defray the expense, So far as it relates to the
of the Offices for keeping the Records in the Nativel North-Western  Pro-

Languages which relute to the Public Revenue, establish-| - vinces.
ed under Regulations XXI., 1793, and XXX, 1795.

A Regulation for extending to the Province of Benares the Ditto.
Rules contained in Regulation VIL., 1799, for enabling
Proprictors and Farmers of Land to realize their Rents
with greater punctuality ; as well as such other parts of
the above Regulation as are applicable to the Province of|
Benares.. - .

A Regulation for preparing a general Pergunnah Register Ditto.
of Lands; and for certain alterations in the prescribed
Registers of Estates paying Revenue, and Lands held
excerupt from the payment of Revenue.

A Regulation to explain and amend part of the Raules for Ditto.
collecting the Pablic Revenue contained in Regulations
VIIL., 1799, and V., 1800 ; to expedite the sale of Lnndsl
for Arrears of Revenue ; to limit the division of Property:
by such sales; to expiain and amend the Rules contained
in Regulation XXV., 1793, (extended to Benares by Re-|
gulation XX VL., 1795,) for the division of joint Estates,
and allotment of the fixed assessment thereupon; and to
fix a period for the operation of such part of Regulation
VIII., 1793, as authorizes the separation of certain 'I'a-
looks from the Zemindaries to which they were gttached
at the time'of the Decennial Settlement,
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SCHED ULE —continued.

Number and yea

T

TITLE.

Extent of repeal.

- XXYV. of 1803 ..

XXVII. of 1803 ..

XX 001803 . oo os

XLII. of 1803 ..

LII. of 1803 ..

VIII. of 1805 ..

VI, of 1806 ..

XI. of 1806 .. ..

+ VI of 1807 ..

V. of 1812

XVIIL of 1812.. ......| A Regulation for explaining Section II. Regulation V. 1812,

A Regulation prescribing Rules for the conduct of the
Board of Revenue and the Collectors ; and for declaring|
the proprictary right in the Lands in the Provinces ceded
by the Nawaub Vizier to the Honourable the English
Last India Company, to be vested in the Zemindars and
other Landholders, under the terms and conditions of]

. the Scttlement of the Land Revenue formed by the
Honourable the late Licutenant Governor and the Board
of Commissioners, pursuant to the authority vested in
them by-His Excellency the Most Noble the Governor|
General.

Scctions 1 to 28 inclusive.

A Regulation prescribing the process by which the Collec-f So much as is not re-

tor and the Tehseeldars are to realize the public Revenue
payable from the lands in the Provinces ceded by the;
Nawaub Vizier to the Honourable the English East India
Company.

A Regulation preseribing Rules for the the Grant of Pottahs
by the Landholders, in the Provinces ceded by the Na-
waub Vizier to the Tonourable the English East India
Company, to their Under-farmers, Tenants, and Ryots.

A Regulation for forming a periodical Register of the
Zewmindaries and other landed Estates, paying revenue to
Government in the Provinces ceded by the Nawaub Vizier
to the Honourable the English East India Company.

A Regulation for cstablishing a Court of Wards in the
Provinces ceded by the Nawaub Vizier to the Honour-
able the English East India Company.

pealed.

Ditto.

Ditto.

Ditto.

A Regulation for extending to the conquered Proviuces| So much as has not been

—— ./~.r"'_/

situtated within the Dooab and on the right bank of the
river Jumna, and to the Territory ceded to the Honour-
able the English East India Company in Bundlecund by,
the Peishwa, such of the Laws and Regulations established
for the internal government of the Provinces ceded by the
Nawaub Vizier to the Honourable the English East India
Compnny, as have not been, already extended to those
Territories, and for revising and amending certain Parts of
the said Laws and Regulations.

A Regulation for the more effectual repair of Embank-
ments.

A Regulation for facilitating the progress of Detachments!
of Troops through the Company’s Territories ; for afford-
ing any requisite assistance to Persons travelling through
those Territorics ; and for extending the Rules contained
in Sections LXVI1II. and LXXII. Regulation XXII.,
1795, iu Clauses fifth and sixth, Section XIV., Regulation|
VIIT. 1805, and in Section XXXTI. of that Regulation, to
the whole of the Company’s Provinces subject to the
immediate government of the Presidency of Fort Wil-

liam ; for the guidance of the Civil Officers in applying
for Guards from the regular Rattalions; and for modify-
ing the Rule contained in Clause first, Section XIL., Regu-
lation I., 1804.

A Regulation for making certain alterations in the provi-
sions which have hitherto been in force in the Province of
Benares, respecting persons paying or wishing to pay
their Revenue directly to the Treasury of the Collector,
instead of paying it through the medium of a Tchsceldur.

A Regulation for amending some of the Rules at present in
force for the collection of the Land Revenue.

and rescinding SectionsIII. and IV. Regulation XLIV,
1793, and Sections I1I. and IV. Regulation L. 1795, and

repealed.

So much as is not re-

pealed.

Sections 3 and 4, so far
s they relate to the

North-Western °
vinces.

Pro-

So much as is not re-

pealed.

So far as it relates to the

North-Western
vinces.
Ditto.

enacting other Rules in lieu thereof.

Pro-
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SCHED ULE—continued.

Number and year.

XII. of 1817 .eveee .t

I.of 1819, couees

II. of 1819 ........

IV, of 1821 vueeees

ARG 6 60 00 o

ViINofil BI2RETastei.

LSO MR IIR 22 M e ere

XS0t 1825 e

XIII. of 1823

TITLE. Extent of repeal.

A Regulation for securing the better administration of the| So far as it relates to the
Office of Putwarry in the Ceded and Conquered Pro-| North-Western Provinces.
vinces, the Provinees of Behar and Benares, the District o
guttgck, the Pergunnah of Puttaspore, and its Depen-

encies.

Rungpore under the management of the Board of Re-| as they relate to the
venue ; for extending the Authority of the Board o
Commissioners in Bchar and Benares to the District o
Goruckpore ; for re-establishing *Canoongoes and reform-
ing the Office of Putwarry throughout the Province of]
Bengal ; and for explaining and m:odifying certain Parts
of Regulation XII, 1817.

A Regulation for replacing the Districts of Dinagepore nndJ Sections 5, 6, and 7, so far

North-Western Provinces.

A Regulation for modifying the provisions contained in the! The whole, so far as it re-
existing Regulations, regarding the Resumption of the| latesto the North-West-
Revenue of Lands held free of Assessment under Illegall ern Provinces.
or Invalid Tenures, and for defining the right of Govern-|
ment to the Revenue of Lands not included within the!
limits of Estates for which a settlement has been made,

A Regulation for authorizing a Collector of Land Revenue Ditto.
or other Officer employed in the management or super-
intendence of any Lranch of the Territorial Revenues, to
exercise, in certain cases, the powers of Magistrate, or|
Joint Magistrate, and for authorizing a Magistrate or
Joint Magistrate, or Assistant to a Magistrate, to exercise
in certain cases the powers of a Collector of Land Reve-
nue, or of any other Officer employed in the management!
or superintendence of any branch of the Territorial Reve-
nucs ; also, for explaining the duties of an Assistant|
Collector of Revenue, and for defining the duties and|
powers vested in Assistant Collectors or other Officers|
appointed to the charge of the Revenues of Pergunnahs
or other local divisions, or employed in the performance|
of any portion of the functions ordinarily belonging to
the Collectors of Land Revenue.

A Regulation for modifying the Constitution, and altering Ditto.
the jurisdiction of the several Boards vested with the
superintendence of the Land Revenue, in the Territories
belonging to the Presidency of Fort William.

A Regulation to establish a Court of Wards for Benares, and| So much as is not repealed.
to define and explain certain of the Rules regarding the
powers and jurisdiction of the several Courts of Wards.

A Regulation for declaring the principles according to which! So far as it relates to the

Conquered Provinces, includicg Cuttack, Puttaspore, and| vinces.
its Dependencics, is to be hereafter made, and the powers|
and duties belonging to Collectors or other Officers
employed in making, revising, or superintending Settle-
ments ; for continuing, “with certain exceptions, the
cxisting leases within the said Provinces for a further
term of five years ; for defining, scttling, and recording
the rights and obligations of various classes and persons|
possessing an interest in the land, or in the rent or
produce thereof ; and for vesting the Revenue Authorities
with judicial cognizance in certain cases of suits aud|
claims relating to land, the rent, and produce of land. ;
A Regulation for extending the operation of Regulation Ditto.
VII. 1822 ; for authorizing the Revenue Authorities to|
let in farm estates under temporary leases, on the default!
of the Malguzars, or to hold the same Khas for a term of|
vears ; for modifying and adding to the Rules contained
in Regulation II. 1819 ; and for making certain other
amendments in the existing Regulations. ]
A Regulation to maintain the Settlement made for certain; Ditto-
lands held exempt from the payment of Revenue by!
Canoongoes, in the Province of Behar ; and to provide!
for the future Settlement of such lands as well as of the
lands composing other resumed Lakheraj Tenures, with! ‘

the present occupants, when so directed by Government.

the settlement of the Land Revenue in the Ceded and] North-Western Pro-

Ty
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SCHEDULE—continued.

Number and year.

TITLE. Extent of repeal.

“XIV. 0f 1825 10 vere -

VS0 fR1828 e

1L of 1828 .. ...... |

TVatofl828/.. ...+ -

T1oiof 18201 v v o

IV, of 1829.... ....

X0 lof 18205, 1.. o .

X. of 1831

R

XIIL. of 1841 v o0ues
Toofe184558 ... ...

1. of 1847 ..
XXVI. of 1554

A Regulation to declare and extend the Powers to be exer-

A Regulation for constituting Commissioners of Revenue

A Regulation for modifying, in certain Cases, the Rules

So far as it relates to the
North-Western Pro-
vicees.

A Regulation to declare the extent of the Authority pos-
sessed by the Revenue Authorities, subordinate to the
Governor-General in Council, in the Confirmation of|
Lakheraj Tenures ; to define the Principles to be followed
in determining on the Force and Validity of Grauts made
by persons exercising Authority in different - quarters
previously to the’ Acquisition of the Country by thel.
RBritish Government ; and to provide for the due Appli-
cation of the General Laws and Regulations: respecting
Lands held free of Assessment, to the Territory ceded|
by Gobind Rao to the British Government, and annexcd|
to the Zillah of Bundlecund, under the Provisions of]
Regulation 1I. 1818. !

A Regulation for modifying the Rules at present in force
for the Management of Lstates under Attachment by
orders of the Courts of Justice in certain Cases.

A Regulation for the Appointment of Special Commissioners
for the more speedy, hearing and determination of appeals|
from the decisions of the Revenue Authorities in regard
to Lands or Rents occupied or collected by Individuals,
without payment of the Revenue demandable by Govern-
ment, under the general Law of the country, and for
otherwise more effectually securing the realization of the
public dues.

Ditto.

Ditto.

Ditto.
cised by Collectors, when making or revising Settlements,
under the Provisions of Regulation VII. 1822.

Ditto.
and Circuit ; for establishing a Sudder Board of Revenue ; -
for modifying the Constitution of the Provincial Courts ;
for transferring to the said Commissioners the Functions
now exercised by the Superintendents of Police and those
of the Mofussil Special Commissioners, acting under the
Provisions of Regulation I. 1821 ; and otherwise for
providing for the better Administration of Civil and
Criminal Justice.

Ditto,
laid down in Clauses Fourth and Fifth, Secction II. Re-
gulation I11. 1828, relative to Appeals to the Special
Commissioners appointed under that Regulation ; also for
modifying part of Clause Second, Scction X. Regulation 1.
1829.

A Regulation for modifying the Rules in force relative to} The whole,
the Construction and Repair of Embankments.

A Regulation for vesting in a Deputation from the Sudder
Board of Revenue, to be ordinarily stationed at Allahabad,
the exclusive Control over the Revenue affairs of the Pro-
vince of Benares, the Ceded and Conquered. Provinces,
including the Districts of Meerut,Saharunpore, Moozuffer-
nuggur, and Boolundshuhar, which are now subject to the

Chief Commissioner at Delhi, the Province of Kumnon,
the Saugor and Nerbudda Territories.

Ditto,

Il —dects.

An Act for amending the Bengal Code in regard to sales of|
land for arrears of Revenue, .

An Act to amend Act No. XII. of 1841, entitled ““ An Act
for amending the Bengal Code in regard to sales of Land
for arrears of Revenue.

An Act for the establishment and maintenance of Boundary| The whole.
Marks in the North-Western Provinces of Bengal.

An Act for making better provision for the education of
malo minors subject to the superintendence of the Court
of Wards.

cd.
Ditto,

Ditto.

H, S. Cunnincmay,

of the Governor General

Officiating Serretary to the Council
Jfor making Laws and Regulations.

So much as is not repeal-’

P



