Registered No. 59 of 1871,

Guuernnent

B bay

Gazeitfe.

PDoblished by Juthority

THURSDAY, 11tu APRIL 1872.

K™ Separate paging is given lo this Part, in order that it may be filed as a separate compilation.

PART VI
BILLS OF THE GOVERNMENT

OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Report of a Select Committee, together with the Bill as settled by them, was presented

to the Council of the Governor General of India for the
tions on the 12th March 1872:—

purpose of making Laws and Regula-

We, the undersigned, the Members of the Select Committee of the Council of the Governor (General

TFrom Scerctary of State for India (Judicial), No. 42, dated 14th September 1866.

Second Report of Ier Majesty’s Commissioners appointed to prepare a body of
Substantive Law for India.

Report on Native papers for the week ending 17th August 1867, .

Note by the Assistant Seerctary in the Home Department (Legislative) on the
Second Report of the Indian Law Commissioners.

TFrom Secretary to Chief Commissioner, British Burma, No. 2/}, dated
November 1867, ’

Remarks by Honourable Sir W. Morgan, Chief Justice, Iigh Court, North-
Western Provinees, on Part IV,

Observations by the Assistant Secretary to Government of Bengal, Legislative
Department. "

From Under Secrctary to Government of Bengal, No. GGE0, dated 20¢h December
1867, and enclosure.

Remarks by John Cochrane, Esq., dated 18th December 1567,

From Under Secretary to Govermment of Bengal, No. 6759, dated 50th December
1867, and enclosure.

Observatious by the Officiating  Deputy Commissioner, Dehli, dated 18th Decem-
her 1867. ¥

Further remarks by John Cochrane, Fsq., dated 24th December 1867,

From First Assistant Resident, Haidarabad, No. 45, dated 12th December 1867,
and enclosures,

Certain questions by Major General the Hon'ble Sir H. M. Durand, dated 16th
December 1867,

Note by C. D. Ficld, Lsq., dated 14th January 1808,

Remarks by Rae Chunna Mull of Dellii, dated 15th January 1868,

Note by Assistant Secretary to Government of India, Ilome Department (Legis-
lative), dated 24th January 1268.

From Junior Secretary to Government of Bengal, No. 495, dated 28th January
1868, and enclosure. ~ 3
From Civil and Sessions Judge of Réjshahi, No. 41, dated 31st January 1868,

From Deputy Commissioner, Lohdrdiga, No. 1069, dated 7th Jannary 1868,
From Judu;a{; Cownmissioner, Chota Nagpur, No. 7, dated 31st January 1868,
Vil —li

4th

of India for the purpose of making
Laws and Reuulations, to which
the Bill to define and amend the
Law relating to Contracts, Sale of
Moveables, Indemnity and Gua-
rantce, Bailment, Agency and
Pastnership was referred, have the
honour to report that we have
considered the Billand the pupers
noted in the margin.

2. Wehave recast Parts L., I1.
and ITI. of the original Bill, com~
posing the first sixty-one sections
and have thrown the provisions
which they embodied into a form
which appears to us to be simpler
and more intelligible. In parti-
cular, we have remodelled that
portion of the Bill which treats
of contracts in general, and which
as it originally stood, was, we
thought, somewhat obscurely ar-
ranged. The fundamental terms
of the subject have also been

c 3 m o
more precisely defined.  The fol-
lowing are the grounds of the
alterations which we suggest—
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From Under Secretary to Government of Bombay, No. 328, dated 31st January 3, Section 4 of the Bill is in
1868, and euclosures. these words—‘ A contract Is an
Remarks by Seeretary and Treasurer, Bank of Bengal, dated 11th February 1868. acreement between parties, where-
D ¥ J ) 7 Q, % < .
From Secretary of State for India, No. 42, dated 14th September 1866, and b§' a party cngages to do a thing

enclosures. hine. A
From Secretary of State for India, No. 8, dated 8th February 1867, and enclosures.  or engages not to d_O a thing-
From Commissioner of Mysor, No. 105-8, datd 2nd April 1868, and enclosures. countract may contain several en-
From Sccretary to Government North-Western Provinces, No. 425, dated 18th oacements, and they may be

April 1868, and enclosures. 'ng o ltl same party or by
From J. W. BB. Money, Esq., Barrister-at-law, dated 21st May 1868. cither by the p

From Officiating Magistrate and Collector of Naddea, No. 16¢8, dated 26th  different parlies.'

August 1868, and enclosure. ¥ s Throughout theBill, the expres-
]b‘g;om }“‘irst l.!udgz,e. Calcutta Small Cause Court, No. 39, dated 7th September A ‘hagrrcmenl,' ¢ contract,’
and enclosures. ST £ » ¢ X

From Registrar, High Court, Calcutta, dated 8th September 1€68. : b”?('““g ?g“ ement, ° engage
Minute by Honourable II. S. Maine, dated 11th September 1868. ment' and ¢ engagement b_y con-
From Secretary to Government, Panjab, No. 915, dated 2rd April 1868, and tract’ are used indiscriminately.
enclosures. X . This wording appeared to us to
]ml;::;o;nm(l}g::‘flfsc::g;ury to Government, Fort St. George, No. 691, dated 28th April be wanting = precision, and we
, :

From Commissioner of Coorg, No. 81-5, dated 2¢th April 1868. h“"? eugleavoure(l to _Pl“ce the
From Secretary to Government, North-Western Provinces, No. 219, dated 6th  subject in a clearer light by a
May 1¢68. definition of contract, which is

From Secretary to Government, Panjib, No. 616, dated 11th May 1868. B =
From Under gyecretary to Government, Bombay, No. 1478, dated 19th May 1868, ,b,ased .on the f”llo“.' "}% theo‘r) 2
el by . i 'l he first step towards a contract
From Under Secretary to Government, Bombay, No. 1505, dated 29th May 1868. . is a proposal. If the proposal is
From Secretary to Chief Commissioner, British Burma, No. 171-6, dated 10th  accepted, it becomes a promise.
June 1868, and enclosure. Where two men agree, either by
F < e, N v = ) o
From Secretary to Government, Fort St..George, No. 1108, dated 14th July 1868, proposal and acceptance of a

and enclosures. o e s N
From Under Secretary to Government, Bengal, No. 4411, dated 10th August promise, or by entering into reci-

1868, and enclosures. g procal promises, there is an agree-
]ﬂl;aom Slecretl-m'y to Chief Commissioner, Oudh, No. 3782, dated 7th September ment ; and, if the agreement is not
, and enclosures® : R o
From Secretary to Chief Commissioner, Oudh, No. 3903, dated 14th September E’llllll(;:eys igt'a;';n?'zs’ c:)}:;:de:;'ljr:‘
1868. & i
From Assistant Sccretary to Chief Commissioner, Central Provinces, No. 3%%, These terms proposal, promise,
L dated 16th Scptember 1868, and cnlslosml')cs&‘ L HIER et agreement, consideration are all
: From Sccretary to Government, anjib No. 1567, dated 3r( ccember . in common use, and ﬁlly describe
’ 18&%‘&2‘1‘: lirg(rixs:) the Right Hon’ble the Sccretary of State for India, No. 7, dated b SR U e TR
[ 3 Despatch from tie Right Hon'ble the Scerctary of State for India, No. 8, dated and man quite independently of
18th March 1869. NG 0 Jaw. "What difference, then, does
Note by Hon’ble J. F. Stephen, dated 6th February 1870. the law make? It enforces some
Despatch from the Right Hon’ble the Secretary of State for India, No. 47, dated Gy T y 1 ;
g N et 1870 agreements, it does not enforce
Notes by the Hon’ble Members on Secretary of State’s Despatch, No. 47, dated Olh_crs;_““d there is a th"d_ kind
924th November 1870, which it enforces at the option of
* o Des[‘mtch from the Right Hon’ble the Sccretary of State for India, No. 11, dated one party to them, but not at the
28rd February 1871. option of other parties. An

From P. W. Department, No. 1809R, dated 25th September 1871, forwarding

letter from Secretay to Government, Panjib, P. W. Department, Railway Brancl, agreement to commit a crime, an

No. 3078G, dated 9th September 1871, and enclosures. agreement to se!l a horse, and an
Note by Hon’ble J. T. Stephen, dated 2¢th October 1871. agreement cbtained by wmisrepre-
From P. W. Department, No. 167G. R, dated 31st January 1872, sentation, are all agreements ; but

From Financial Department, No. 1338, dated 23rd February 1872, and enclosure.

From Secretary to Government, Bombay; No. 1257, dated 18th March 1872. the law will not enforce the first

‘ at all; it will enforce the second

I at the option of either party, and the third at the option of one party, but not of the other. All agreements

[ may be put into one or other of these three classes; those which cannot be enforced at all-we have ‘called

‘ void agreements ; those which can be enforced by any of the parties we have called contracts; and those
which can be enforced at the option of one party only, we have called voidable contracts.

4, In fome cases, a contract which, when made, is enforceable, ceases to be enforceable owing to
i subsequent occurrences, as, for instance, wheun a person contracts to paint a picture, and dies before he
can complete it. In this case the contract becomes void.

5. By defining these fundamental terms, we thick that the Actis made much clearer throughout,
and, in particular, it becomes easy to arrange it in a systematic way.

d 6. The first point to be dealt with is, obviously, the law as to proposals, which are the first step
l towards a contiact. Accordingly, chapter I. of the draft deals with the communication, acceptance, and
: revocation of proposals. Its provisions do not differ very materially from sections 6 and 7 of lhe,Bill
but they are adapted to some extent from the New York Civil Code. ’

7. Scctions 6,8, 9, 10 and 11 in the Bill treat of the validity of contracts under certain circum-
stances; but it seemed to us that they are not so drawn as to convey readily to the mind of a student the
general theory on which they rest. They correspond to chapter 11, (sections 10-30) of the present draft,
which embodies them all, with the addition of a few sections suggested by, or adapted from, the New York
Code. The theory on which the whole subject depends is contained in section 10 of the present draft
which explains _lhe rest. ¢ All agreements are contracts, if they are made by the free consent of pa ta :
competent to contract, for a lawful consideration, and with a lawful object, and are not hereby er : ‘fh
declared to be void.” Each ’member of this proposition is then separately explained. Section 11 sreﬁss 4
who are ‘competent persons,’ and section 12 defines ‘sounduess of mind,’ which is ay element of i:or:ﬁs
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petency ; section 13 defines ‘consent’; section 14 specifies the five causes—namely, coercion, undue
influence, fraud, misrepresentation and mistake—which may interfere with the freedom of consent; section
15 defines “coercion ’; section 16 defines ‘undue influence’; section 17 defines ¢ fraud ’; section 18 defines
¢ misrepresentation’; section 19 describes the effect upon an agreement of coercion, undue influence, fraud
and misrepresentation ; and sections 20 and 22 deal with the effects of mistakes in fact and law.

8. These sections together give, broadly and fully, the meaning of a valid contract and of the
nature of the elements of which it is composed. The following sections, 24-30, declare what agreements
-.are void. These matters in the orivinal draft are mixed up indiscriminately with its other provisions.
Thus, agreements void for uncertainty are dealt with in section 12, between the subject of mistake and
that of consideration. It is not expressly said, but only implied (section 13), that an unlawful agree-
ment is void, and section 13 is somewhat clumsy. Nothing is said as to agreements in restramt of
marriage or trade, or as to wagers, or as to agreements not to sue. We have recommended dis(jnct pro-
visions to be made for the effect of an unlawful object or consideration, the absence of consideration,
contracts in restraint of marriage or trade, and contracts in restraint of legal proceedings; contracts t.he
meaning of which cannot be ascertained, and contracts by way of wager. As to contracts in restraint
of legal proceedings, we have provided, in section 28, that while, on the one hand, a contract, by which
a person is restricted absolutely from enforcing his claims in Court, is void; on the other hand, parties,
may agree that, in the event of a dispute arising between them in respect to any specified matters, it
shall be referred to arbitration, and that only the amount awarded in such arbitration shall be recoverable.
We recommend that, when such a contract to refer has been made, it shall be a bar to any action
brought in respect of the matters to which it relates, other than an action for the amount awarded in
arbitration. This appears to us to embody the vesults of the latest nglish decisions, and to be consonant
with justice and good sense.

9. Secctions 14-17 of the original Bill are replaced by chapter ILI. of the draft now submitted,
headed “Of Contingent Contracts.” The original sections appeared to us to mix up two matters which
are essentially distinet, namely, (1) agreements contingent upon an event collateral to the agreement—us,
if A contracts to pay a sum of money to B, if B lives to be twenty-one. (2) Reciprocal promises—as,
if A contracts to pay for a horse, il B delivers it. 'The result is a good deal of confusion. [ltis difficult
to see why sections 14, 15 and 16 of the Bill are separated by nine other sections from the seven sections
which are put under the heading “Of Conditional Contracts.” When carefully examined, it- will be
apparent that the attempt to simplify by neglecting the distinction to which we have referred has caused
this, and that the result is to make a clear subject obscure. It also introduces, we think, positive error.
Thus, sections 26 and 27, taken together, provide that ‘an engagement by contract may be masde with the
condition superadded that it shall be terminated in case a specified uncertain event shall happen ;' and
that, ¢if at the time of the contract the event is repugnant to law or morality,’ the condition is invalid.
Suppose a man engages, by contract, to carry goods safely unless they are taken from him by thieves or
robbers, the contract is clearly good ; yet, under the terms of these sections, the condition would be void.
This arises from the neglect to distinguish between conditions independent of a contract, and conditions
which form a part of the contract. Itis surely one thing to contract to indemnify a man if some one else
robs him, and another to contract to indemnify him if he robs some one else. Each contract contem-
plates the commission of a crime ; but the first regards it simply as a possible contingeney, the second
involves a promise to commit it. Besides this, itis extremely difficult to make any clear distinction, if
the arrangement of the Bill is maintained, between the provisions of sections 26 and 27, referred to above,
and those of section 13, which relates to consideration. According to section 13, itis essential to the -
validity of a contract that there should be a good consideration, and lawfulness is essential to the gooduness
of a consideration. By section 14, a condition may be something which coustitutes the consideration ;
by sections 26 and 27 the condition ‘must not he repugnant to law." If the condition is part of the
consideration, sections 26 and 27 re-enact, in a somewhat obscure and disjointed way, what is enacted
much more clearly by section 13.

10. The present draft is intended to avoid this by separating three cases—
1. The consideration for the contract. This is provided for in sections 24 and 25.

. 2. The case of agreements made contingently upon some event independent of them. This is pro-
wided for in chapter ILL. sections 31-36.

3. The effect which the relation between reciprocal promises has on the order in which they are to
be perf_ormed. "This is providedafor in sections 81 to 58, which form one of the sub-divisions of chapter
IV .“ Of the Performance of Contracts.”

11. No doubt the word ¢condition, or ‘conditional,” might be applied in a popular was to each of
these three matters. 1f A’s promise is the consideration of B’s; orif A makes a promise to B contin-
gently on C’s death; or if the intention is to say that, if A promises to pay for B's horse on delivery, A
need not pay unless and until B is ready to deliver—it might be said that the consideration of A’s pro-
mise in the first case, C’s death in the second case, and B’s readiness to deliver the horse in the third
case, were respectively the conditions of A’s promise, or that A’s promise was conditional upon them ; but
we think that, if the sections to which we have referred (namely, 24 and 25, and 51 to 58 of the draft)
are rfzad and compared with the corresponding sections (13 to 31) in the Bill, it will be found that the
distribution of the subject under the three heads now suggested makes it much clearer.

A 12. Section 32 of the original Bill has been omitted. Its substance is disposed of in the Evidence
ct.
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13. The sections in the Bill (33 to 51 inclusive) relating to Performance of Contracls are not
arranged upon any particular principle, though they appear sound in substance. We propose to arrange
them as follows:—

A Contracts which must be performed :
By whom contracts must be performed :
Time and place for performance :
Order of performance of reciprocal promises :
Appropriation of payments:
Contracts which need not he performed.

14. These headings appear to place the subject in its natural order, which is not the case with the
original Bill. The arrangement there adopted is such, that the general principle that each party to a
contract must perform his own part in it, unless he is in some way excused from dpln.g so, is nowhere
plainly laid down. The first section (33), which relates to the subject, lays down a principle of no great
or general importance, namely, that a man may, in certain cases, perform a contract vicariously; so, too,
the draft Bill puts the subject of Tender (sections 45, 46) at the very end of the chapter. It ought, in
our opinion, to come at the beginning, as a qualification upon the general rule that contracts must be
performed. We have accordingly placed it there (see ssctions 37, 38). As 1o the question by whom
contracts should be performed, the original Bill is arranged in a rather confused way. In sections 33
and 34 it provides for two unimportant matters about delegating the performance of a contract, and
accepting performance by a third person. It then goes on (sections 35, 36) to a most important mat-
ter—dispensation from an old contract and the substitution of one contract for another; and, after an
interval of ten sections, it provides for the devolution of liabilities on the representatives of coutractors
(sections 47-50). It appears to us that sections 35 and 36 fall properly under the head of ¢ Contracts
which need not be performed;’ and sevtions 47 to 50 under the head of ¢Persons by whom Contracts
must be performed.’

15. Part ILI. of the Bill relates to what are commonly called quasi-contracts. As to this we have
omitted sections 54 and 55. The Law of Iividence provides, to a large extent, for the cases referred to
in sections 54, by the rule that one party to a contract is precluded from setting up a state of facts other
than that which he caused or intentionally allowed the other party to believe to exist. Section 55 seems
to us to belong more properly to the law of torts, Illustration (c), especially, is a pure case of an action
for misrepresentation, and the mode of computing the damage which the misrepresentation has occasioned.

16. We have omitted all reference to special branches of the law of contract, which, at present, are
regulated either by express legislation or recognized custom, e. g., the law of Shipping, of Bills of Ex-
change, Insurance, Master and Servant, Carriers, &ec. ‘This omission renders the present Bill so far
incomplete; but we consider this incompleteness a less evil than the inconvenience of dealing with so
many varied and intricate subjects in a single enactment. It will be casy at a future period, when the
present Bill has been for a time in operation, and its results have been practically tested, to deal with all
or any of the subjects above referred to, and to.add them as a new chapter to the Act. With this view
leave has already been asked to introduce a Bill to amend and consolidate - the law relating to Carriers,
and it would no doubt be desirable that the law of master and servant should at an early date be put into
w clearer form than that in which it is at present, No sufficient information has at present been collected
to render legislation on this subject safe,

17. As to the question of title in the vendor, the original Bill provided that a dond fide purchase
from the person in possession of goods should have the effect of passing the ownership, provided that the
circumstances were not such as to raise a presumption that the vendor had no right to sell. The pro-
priety of this provision was much discussed, and its probable result in facilitating the disposal of stolen

. property strongly insisted upon.  When property has been stolen from its rightful owner, and has found
its way into the hands of an innocent purchaser, it is a mere question of expediency as to which of the
two shall bear the loss of the transaction. [t is diflicult to lay down any general rule,’arounded on equit-
able consideralions, because the blame, if any, in the transaction may qhilé as casily aﬁlacll to one )!u-l
as the other. The owner may have used every reasonable precaution and the purchaser may h:l\'(_‘ll;e(,‘l):
grossly negligent, or the purchaser muy have been cautious and the owner negligent.  After much con<”
sideration, we have resolved on abandoning the principle laid down in section 75 of the original Bill, and
have provided for the subjecet in section 108 of the draft now submittedg We propose that a seller ’uhall 2
be unable to give a better title to goods than he has himself, except in the l'ullowing cases, namely :;

1. When the seller is Ly consent of the owner in possession of a dock-warrant or other docu-
ment showing title to the goods sold :

2. When the seller is one of several joint owners of the goods sold and in possession of the

goods by permission of the other joint owners:

3. When the seller has obtained possession of the goods under a voidable contract and the
contract has nut been avoided before the sale; provided that the circumstauces whicl render
the contiact voidable do not amount to an offence.

In‘each of the above cases, it is necessary that the purchaser should have acted on wood fithand
wat the circumstances should not have been such as to give him reasonable ground to Su~‘pebt that t i’

had a right to scll. he seller
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18.  With regard to the distinction between  penalties” and “liquidated damages,” we have seeu
reason to modify the terms of the original section (53). It provides that, ““when a contract-has been*bro-
ken, if a sum is named in the contract itself as the amount to be paid in the case of such breach, the amount.
so named shall be paid accordingly,” in other words, it treats all such sums as if they were liquidated
damages, and never regards them as penalties. We are quite conscious that it is highly desirable to
simplify the law by removing the distinction between penalties and liquidated damages; but we are clearly
of opinion that, under the peculiar circamstances of this country, the best way to do sois to provide .that
all such sums shall be treated as penalties. It is notoriously the practice of the Natives to introduce
heavy penal stipulations into their agreements, and these are always intended to operate simply in terrorem.
It may, no doubt, be said that, by changing the law, the people might be led in time to a better system.
But partly through the tenacity of habit in the Natives, partly through the time which it takes to diffuse
acquantaintance with a new rule, and partly also through the fact tlmt,‘m the cage of bond-debits, it is the
creditor who frames the instrument, there would be a great deal of positive suffering inflicted, and possibly
more than the legislature has a right to impose, before the result aimed at by the Bill could be attained.
We have accordingly altered the fist clause of this section as follows:—

“When a contract has been broken, if a sum is named in the contract as the amount to be paid in case
of such breach, the party complaining of the breach is entitled, whether or not actual damage or loss is

_proved to have been caused thereby, to receive from the party who has broken the contract reasonable

7

compensation not exceeding the amount so named.”

We have provided, however, that when, by the provisions of any law, a person binds himfelf under a
penalty to perform any condition, he shall be liable to pay the whole of the penalty if he fails to perform
the condition. This is intended to provide for the case of recognizances, bail-bonds, and the like.

19.  Section 152 of the Bill provides that, “where the bailment is gratuitous, the bailor is entitled at
any time, upon reasonable notice, to the restoration of the goods bailed.” = We liave substituted (section 159)
the following provision grounded on the New York Code, paragraph 958:—¢ The lender of a thing for use
may at any time require its veturn if the loan was gratuitous, even though he lent it for a specified time or
purpose. But if on the faith of such loan the borrower has acted in such a manner that the return of the
thing before the time agreed upon would cause him loss exceeding the benefit, derived actually by him
from the loan, the lender must if he compels the return, indemnify the borrower for the amount in which
the loss so occasioned exceeds the benefit so derived.”

20. In section 159 of the Bill we have inserted (section 166) the words “in good faith” before
“delivers.” i

21. Scction 16]1.—After this section we have introduced, from the New York Code, § 943, the
following clause (169):— :

“When a thing which is commonly the subject of sale is lost, if the owner cannot with reasonable dili-
gence be found, or if he refuses upon demand to pay the lawful charges of the finder, the finder may sell it —

(1) when a thing is in danger of perishing or of losing the greater part of its value; or (2) when the

law(ul charges of the finder iu respect of the thing found amount to two-thirds of its value.”

22. Section 163 of the original Bill provides that ““in the absence of any agreement to the contrary,
bankers, factors, and wharfingers have no right to retain any goods bailed to them as a security for a
general balance of account.” ~ No reason is given for the abolition of the general lien in these cases, and we
think it expedient to alter the section (171) thus: —

“ Bankers, factors, wharfingers, attorneys of a High Court, and policy-brokers may, in the'absence of
a contract to the contrary, retain as a security for a general balance of account, any goods bailed to them,
but no other persons have a right to retain as a security for such balance, goods bailed to them, unless
there is an express contract to that effect.” y

23. Section 170 of the original Bill provided that “a person who is in possession of goods, or of
any bill of lading, dock-warrant, warehousekeeper’s certificate, warrant
or order for delivery, or any other document of title to goods, may
muke a valid pledge of such goods, or documents ; Provided that the
pawnee acts in good faith and under circumstances which are not such as to raise a reasonable presump-
tion that the pawner is acting improperly.

To this we have added (section 178) a proviso which seems to us necessary with a view to discourag-
ing the pledge of stolen property—

Pledge by pc or of doc tary
title to goods.

“ Provided also that such goods or documents have not been obtained from their lawful owner or
from any person in lawful custody of them by means of an offence or fraud.”

24. Section 186 of the original Bill forbids an agent to employ another to perform acts which he
has undertaken to perform personally. We have added, in section 190 of our draft, the words “ unless,
by the ordinary custom of trade, a sub-agent way, or, from the nature of the agency, a sub-agent must he
employed.

35. Section 191.—This section of the oviginal Bill provides that an agent, in the absence of his
principal’s directions, is bound to conduct his business according to the custom which prevails in doing
business of the same kind. We have added, in section 211 of our draft, the words “at the place where
the agent conducts such business” [Zreland v. Livingtson, 2. L. R. Q. B. 107, per Shee, J.] ;

‘We have provided in seclion 217 that “an agent may retain, out of any sums received on account
of the principal in the business of the agency, all monies due to himself in respect of advances made. or
expenses properly incurred by him in conducting such business, and also such remuneration as may be
payable to him for acting as agent.”

vI.—73
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26. Section 201 of the original Bill provides that ¢ gross” misconduct in the busin,e‘ss of an agency
shall=disentitle the agent to remuneration in respect of the matter misconducted. : lhe_ lllush'-atmns,
Lowever, are not of gross misconduct, and we think that any misconduct should disentitle him. We have
omitted the epithet “gross,” and, in illustration (), we have changed ‘insufficient’ into ¢ bad”

27. Section 202.—This section of the original Bill declares the agent’s lien on “ goods, papers and

other property of the principal.” We have, in section 220 of our dralt, inserted the words whether
moveable or immoveable,” after “property.”

28. Scction 203 of the original Bill provides that, “where acts are done by one person on behalf of
another, but without his knowledye, he may clect to ratify or to disown” them. We have inserted, in
section 196 of the present Bill, after *“ knowledge,” the words ““ or authority.”

Section 226 of original Bill we have altered (section 202 of our draft) thus:

29. “Where the agent has himself an interest in the property which forms the subject matter of the

agency, the agency canuot, in the absence of an express coutract, be terminated to the prejudice of such
interest.” i

30. Section 262.—We propose to limit the winding-up jurisdiction conferred by section 262 of the
original Bill (section 265 of our draft) to “the Court not infericr to the Court of a District Judge within
the Tocal limits of whose jurisdiction the place, or principal place of business of the firm is situate.”

31. We have, in numerous instances throughout the Bill, omitted illustrations, wherever they ap-
peared to us either to be unnecessary, or too complicated to be readily intelligible, or when, as teing the
result of English decisions, they introduced collateral circumstances and principles other than those which

they were intended to illustrate, and were thus liable to be misunderstood, except when read in connec-
tion with the whole of the surrounding facts.

32, Subject (o these amendments we recommend that the Bill be passed.
J. F. STEPHEN.
J. STRACHEY.
: R. TEMPLE.
J. F. D. INGLIS.
W. ROBINSON.
F. S. CHAPMAN.
R. STEWART.
J. R. BULLEN SMITH.
F. R. COCKERELL.
Zhe 12th March 1872.

THE INDIAN CONTRACT BILL. SECTIONS.
S 15. ¢Coercion’ defined.
SRy 16. ¢ Undue influence’ defined.
CONTENTS. 17. ¢TFraud’ defined.
s 13. ¢ Misrepresentation’ defined.
3 q Aor ' isr ; g
Prenmble: 19. .\gu;(i‘::,cnls caused by fraud or misrepresenta
PreLiMINARY. 20. Mistake of fact.
SECTIONS. 21. Effect of mistakes as to law.

1. Short tittle. . 22, Mistake of one party not caused by the other.
Extent. 23. What considerations and objects are lawful
Commencement. and what not.

Enactments repealed. q . =
2. Interpretation-clause. ) jlicin Ai]l!h:ﬂﬂ;.\ £3:
24. Considerations jeet fful iu part.
Craprrer I.—OF THE COMMUNICATION, ACCEPTANCE o; (l:?:fn::s?sn l:li‘:h?;\‘n oci‘l;gﬁ;;::?:nr"l‘,:ildln"lt 1
AND REVOCATION OF PROPOUSALS. 2 S tercdl WM
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3. Communication, acceptance and revocation of or for certain purposes,
proposals. 26,  Contract in restrat of marriage void.

4. Communication when complete. 27. Contract in restraint of trade void.

5. Revocation of proposals and acceptances. Exception in favour of sale of good-will.

6. Revocation how made. Exception in favour of partuership arrange-

7. Acceptance must be absolute. ments.

8. Acceptance by performing conditions. 28. Restraints upon Jegal proceedings.

9. Promises, express and implied. 29. Certainty of subject.

3 . T

CHAPTER 1I.—QF CONTRACTS, VOIDABLE CON- SURWagers;

TRACTS, AND VOID AGREEMENTS. CuaprTER 1II.—Or CoNTINGENT CONTRACTS.
10. What agreements are contracts. 31. Contingent contract defined.
11. Who are competent to contract. 32. Enforcement of contingent contracts.
12. What is a sound ‘mind for the purposes of con- 33. Contingent contracts on an event which be-

tracting. comes impossible.

'13. © Consent’ defined. 34. When contingency isa living person’s future
14. ¢ Free consent’ defined. conduct,
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SECTIONS,

35. Contingent contracts on an event to happen
within a fixed time. ;
36. Contingent agreements on impossible events.

Cuarter 1V.—OF THE PERFORMANCE OF
CONTRACTS.
CONTRACTS WHICH MUST BE PERFORMED.
37. What contracts must be performed.
38. Effect of refusal to accept offer of performance.
39. DPower to terminate contract on refusal of party
to perform it wholly.
By wuoM CONTRACTS MUST BE PERFORMED.
40. Person by whom promise is to be performed.

41. Effect of accepting performance from a third
person.
42.  Devolution of joint liabilities. -

13- Ay ouc of joint promisors may be compelled
to perform.
Lach promisor may compel contribution.
Sharing of loss by default.
44, Release of one joint contractor.
45, Devolution of joint rights.

TIME AND PLACE FOR PERFORMANCE.

46.  Time for performance of engagement where no
time is specified, and no application to be
made.

47. Time for performance of engagement where
time is specified, and no application to be
made.

48.  Application for performance at a proper time

and place.

49.  Place for performance of engagement where no

application to be made and no place fixed.
30.  Performance in wmanuer or at time prescribed
or sanctioned by person entitled to claim it.

ORDER OF PERFORMANCE OF RECIPROCAL PROMISES
TO BE SIMULTANEOUSLY PERFORMED,

51. Promisor not bound to perform unless reci-
procal promisee ready and willing to
perform.

2. Order of performance of different engagements.

d. Liability of party preventing event on which
contract is to take effect.

54. Effcct of default as to that promise which
should be first performed in contract con-
sisting of reciprocal promises.

53, Effcct as to time in contract to do certain
things at certain times.

56. Promise to do an impossible act or one which
afterwards becomes illegal,

57. Alternative reciprocal promises onc set of
which is unlaw(ul.

58. Reciprocal promises, one of which is in the

alternative, one branch of the alternative

being unlawful.

APPROPRIATION OF PAYMENTS.

59. Where there are several distinct debts and the
debt to which payment is to be applied is
indicated.

60. Where there are several distinct debts and the
debt to which payment is to be applied is

= not indicated.

Where neither party make any appropriation.

CONTRACTS WHI‘CH NEED NOT BE PERFORMED.

62.  Contracts may be rescinded or altered.

G3.  Dispensation with, or remittauce of, or accepts
ance of, satisfaction in lieu of performance.

G4.  Consequences of rescission or alteration.

65.  Obligation of person who has reccived advan-

tage under agreement or contract void or
rescinded.

SEcTIONS.
66. Mode of communicating or revoking rescission
of voidable contract. ;
67. Parties mutually bound to facilitate perform-

G8.

ance.
CHAPTER V.—OF CERTAIN OBLIGATIONS
RESEMBLING THOSE CREATED BY CONTRACT.

Supply of necessaries to persons incapable of
contracting.

69. Reimbursement of person paying what another

is bound to pay.

70. Effect of non-gratuitous act of which a person
' enjoys the benefit.
71. Respousibility of finder of goods.
72. Liability of person to whom money is paid by
mistake or cocrcion.
Cuarrer VI.—OF THE CONSEQUENCES OF THE
BREACH OF CONTRACT AND NON-PERFORMANCE OF
OBILGATIONS.
73. Party Tightfully terminating contract entitled
to compensation. .
74. Payment of swn specified to be paid in case of'
breach.
Payment of compensation. ‘
75. Title to compensation for breach of contract in
which a sum is named as payable in case of
breach.
Cuarter VIL—SALE OF GooDs. Y

76
S 77

WHEN PROPERTY IN GOODS SOLD PASSES.

. ‘Goods’ defined.
. ‘Sale’ defined.

78. Sale how cffected. *

79

. Effect of agreement for sale of thing to be
ascertained, made or finished.

80. Sale of goods which the selleris to put into

state in which buyer is to take them.

81. Sale of goods when seller has to do anything
thereto in order to ascertain price.
2. Sale when goods are unascertaiued at date of-

agreement.

83. Ascertainment of goods by subsequent appro-

84

priation.
. Ascertainment of goods by seller’s selection.

85. Agreement for sale of immoveable and move-
able property combined.

86. DBuyer’s risk.

87. Transfer of ownership of goods agreed to be
sold while non-existent.

88, Contract to sell and deliver ata future day,
goods not in seller’s possession at date of
contract.

89. Determination of unfixed price.

DELIVERY.

90. Delivery how made.

91.  Effect of delivery to wharfinger or carrier.

92. Effect of part-delivery.

93. Seller not bound to deliver until buyer applies
for possession.

94.  Place of delivery.

SELLER’S LIEN.
<95, Seller’s lien.

96. Lien where payment to be made at a future day,
but no time fixed for delivery. F

¢ Insolvency’ defined.

97. Where payment to be made at future day, and
buyer allows goods to remain in seller’s pos-
session.

98. Seller’s lien against subsequent buyer.

: STOPPAGE IN TRANSIT.

99. Power to stop in transit.

100. When goods are to be deemed in transit.

101. Continuance of right of stoppage. E

102. Cessation of right on assignment of bill of lading.
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SECTIONS.

103. Stoppage on payment to pledgee of amount of .

claim.
104. Stoppage how cffected.
105. Notice of seller’s claim.
106. Right of seller on stoppage.

RE-sALE.
107. Re-sale on buyer’s failure to perform.

TiTLE.
108. Title conveyed by seller of goods to buyer.

WARRANTY.. - -

109. Seller’s vesponsibility for badness of title.
110, Impiied warranty of goodness or quality.
111. Warranty of sounduess on sale of provisions.
112. Warranty on sale of goods by sample.
113. Warranty on salc of goods sold as being of a
certain denomination.
114. Warranty where goods ordered for a specified
purpose-
115. Sale of article of a well-known ascertained kind.
116. Non-responsibility for latent defects.
117; Buyer’s right on breach of warranty.
118. Rejection or return of goods sold with war-
ranty.

MISCELLANEOUS.

119. Refusal to accept when goods not ordered
. are sent.

120. Effect of wrongful refusal to accept.

121. Rescission on failure to pay price at time fixed.

122. Sale of several lots by auction.

123. Puffers at auction.

Crarter VIIL—OF INDEMNITY AND GUARANTEE.

124, ‘Indemnity’ defined.

125. Rights and liabilities of indemnity-holder when
sued.

126. Definitions of ‘ guarantee,’ © surety,” ¢ principal
debtor,” aud ¢ creditor.”

* 127. Consideration for guarantee. -

128. Surety’s liability,

129. Continning guarautce.

130. Revocation of continuing guarantee.

131. Revocation of continuing guarantee by surety’s
death.

132, Liability of two persons primarily liable, not
affected by a private arrangement as to
suretyship.

133. Discharge of surety by variance in terms of

" contract.

134. Discharge of surety by release or discharge of

rincipal debtor.

135, Discharge of surety when creditor compounds
with, gives time to, or ngrees not to sue
principal debtor.

136. Agreement to give time to principal debtor
made with a third person.
137. Creditor’s forbearance to sue.

138. Release of one co-surety.

139. Discharge of surety by creditor’s act or omission
impairing surety’s eventual remedy.

140. Rights of surety on payment or performance.

141. Surety’s right to benefit of creditor’s securitiess

142, Guarantee obtained by misrepresentation.

143. Guarantee obtained by concealment.

144, Guarantee on agreement that creditor shall not
act on it until co-surety joins.

145, Implied promise to indemnify surety.

146.  Co-sureties liable to contribute equally.

147. Liability of co-sureties bound in different sums.

CuarrER IX.—OF BalLMENT.
148. Bailment,’ ‘bailor,’ and ‘bailee’ defined.
149. Delivery to bailee how made,
150, Bailor’s duty to disclose faults in goods bailed.
'151, Care to be taken by bailee.

SEcCTIONS.

152. Bailee when not liable for loss, &e:, of thing
bailed.
153. Termination of bailment by bailee’s act incon-
sistent with conditions.
154. Liability of bailec making unauthorized use of
goods bailed.
155. Mixture, with bailor’s consent, of his goods
with goods of bailee.
156. Mixture, without bailor’s consent, when the
goods can be separated.
157. Mixture, without bailor’s consent, when tle
goods cannot be scparated.
158. Re-payment by bailor of necessary expenses.
159. Restoration of goods bailed gratuitously.
160. Return of goods bailed on expiration of time or
accomplishment of purpose.
161. Bailee’s respansibility when goods are not duly
delivered or tendered.
162. Termination of gratuitous bailment by death.
163. Increase or profit from goods bailed.
164. DBailor’s responsibility to bailee.
165. DBailment by several joint owners.
166. Re-delivery to bailee who has no title.
167. Right of third person claiming goods bailed.
168. Right of finder of goods.
May sue for the amount not to apply to salvage.
169. When finder of thing commonly on sale may
sell it.
170. Bailee’s particular lien.
171. Bankers, factors, and wharfingers have no ge-
neral lien.
Barnvents or PLeDpGES.
172, “Pledge,’ ¢ pawnor,” and ¢ pawnee’ defineds
173.  Pawnee’s right of retainer.
174. In case of subsequent advances.
175.  Extraordinary expenses incurred by pawnee.
176. Pawnee’s right where pawnor makes default.
177.  Defaulting pawnor’s right to redeem.
178.  Pledge by possessor of documentary title to
goods. ; i
179.  Pledge where pledgor has only a limited interest.
SUITS BY BAILEES OR BATLORS AGAINST WRONG-
DOERS.
180.  Suits by bailor or bailee against wrong-doers.
181. Apportionment of proceeds of such suits.
CrarTErR X.—AGENCY.
APPOINTMENT AND AUTHORITY OF AGENTS.
182. ¢Agent’ and ‘principal’ defined.
183. 'Who may be a principal.
184. 'Who may be an agent.
185. Agency created without consideration.
186. Agents’ authority may be expressed ov implied.
187. Definitions of expressed and implied authority.
188. Extent of agent’s anthority. i
189. Agent's authority in an emergency.
Sun-AGenTs.
190. When agent cannot delegate.
191.  Sub-agent’ defined.
192.  Representation of principal by sub-agent pro~
perly appointed.
Agent’s responsibility for sub-agent.
Sub-a;cnt's responsibility.
193. Agent's responsibility for sub- i
= \\'ithoutpauthoritg", Riescannointed
194. Relation between_ principal and person to
whom agency is duly delegated.
195. Agent’s duty in naming such persou.
. RATH?ICATIO‘\'-
196. Effect of ratification.
197. Ratification may be expressed or implied.
198. Knowledge requisite to valid ratification.
199. Effect of ratifying unauthorized act formipe
;f)im-; of a :_.ransnction. 2
200. Ratification of unauthorized S
% third person. RicAnnotfinjore



REVOCATION OF A UTHORITY.

SECTIONS.

201. Termination of agency. Y

202. Where agency is coupled with an interest.

203. Revocation of agent’s authority.

204. Revocation: where authority has been partly

exercised. :
=~ 205, Compensation for revocation or renunciation.

206. Notice of revocation or renuuciation,

207. Revocation and renunciation may be expressed

or implied.

208. When termination of agent’s authority takes

cffect. ;

209. Agent’s duty on termination of agency by prin-

cipal’s death or insanity.

210. Termination of sub-agent’s authority.

AGENT’S DUTY TO PRINCIPAL.

211.  Agent’s duty in conducting principal’s business.

212.  Skill aud dilgence required from agent.

213. Agent’s accounts. 3

214. Agent’s duty to communicate with principal.

215. Agent dealing on his own account in business
of agency without principal’s consent.

216. Principal’s right to benefit gained by agent
dealing on his own account in business of
agency.

217.  Agent’s right of retainer out of sums received
on principal’s account.

218. Agent’s duty to pay sums received for prin-
cipal.

219. When agent’s remuneratién becomes due.

220. Misconduct disentitles agent to remuneration.

221.  Agent’s lien on principal's goods and papers.

N
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PRINCIPAL’S DUTY TO AGENT.

Agent’s indemnity
lawful acts.

Agent’s indemnity against consequences of acts
done in good faith.

Non-liability of employer of agent to do a
criminal act.

Compensation to agent for injury caused by
principal’s neglect.

against consequences of

ErrFecT OF AgeENcy oN Conrracts witn Tuirp

2926.

235.
236.

237.
238.

239.
240.

Prrsons.
Snforcement and consequences of agent’s con-
tracts,
Principal how far bound when agent exceeds
authority.
When excess of agent’s authority is not separ-
able.

Consequences of notice given to agent.

Agent cannot personally enforce nor- be bound
by coutracts on behalf of principal.

Implication of contract to contrary.

Rights of parties to a contract made by agent
not disclosed.

Performance of contract with agent supposed
to be principal.

Principal’s liability where agent personally
liable. e

Conscquence of inducing agent or principal to
act on belief that principal or agent will be
held exclusively liable.

Liability of pretended agent. ;

Person falsely contracting as agent, not entitled
to performance.

Liability of principal inducing belief that
agent’s unauthorized acts were authorized.

Effect on agreement of misrepresentation or
fraud by agent.

Cuaprer IX.—Or PARTNERSHIP.

¢ Partnership’ defined.

 Firm’ defined. -

Lender not a partuer by advancing money for
share of profits.

vI,—74:
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241.
242.
243,

244.

SE cTIONS.

Property left in business by retiring partner or
deceased partner’s representative.

Contract for servant’s remuncration by share of
profits.

Annuity out of profits to widow or child of
deceased partner.

Portion of profits received for sale of good-will.

245. Responsibility of person leading another to
believe him a partner.
246. Liability of person permitting himself to be
represented as a partner.
247. Minor partner.
248.  Liability of minor partner on attaining majority.
249.  Partner’s liability for debts of partnership.
250.  Partner’s liability to the third person for neglect
or fraud of co-partuer.
251. Partner’s power to bind co-partners.
252.  Annulment of contract defining partner’s rights
and obligations.
253. General rule determining partner’s mutual
relations.
254. When Court may dissolve partnership.
255. Dissolution of partnership by prohibition of
business. )
256.  Application of original terms to partnership
continued under them.
257.  General duties of partners. - \
258.  Benefit derived from transaction affecting part-
nership.
259.  Profits made in competing business.
260. Liability of incoming partner.
261. Revocation of continuing guarantee by change
in firm.
262. Non-liability of decensed partner’s estate for
subsequent obligations.
263. Payment of partnership debts, and of separate
debts.
264. Continuance of partner’s rights and obligations
after dissolution.
265. Notice of dissolution.
266. Winding-up by Court after termination of
partiership.
267 Limited liability partnerships, incorporated
partnerships, and joint stock companies.
SCHEDULE.

Commencement.

Enactments repealed.

THE INDIAN CONTRACT BILL.

As amended by the Select Committee.

Witereas it is expedient to define and amend

certain parts of the law re-

U . .
SR, lating to contracts; It is

hereby enacted as follows :—

PRELIMINARY.

1+ This Actmay be called
“The Indian Contract
Act, 1872,

Short title.

It extends to the whole of British India, and

it shall come into force
on the first day of Sep-
tember 1872.

Extent.

The enactments mentioned in the schedule hereto

are repealed to the extent
specified in third column

thercof ; but nothing herein contained shall affect
the provisions of any Statute, Act, or Regulation
not hereby expressly repealed, nor any usage or cus-
tom of trade, nor any ircident of any contract, not
i inconsistent with the provisions of this Act,



2. [In this Act the following words-and ex-
pressions are used in the
following senses, unless a
contrary intention appears from the context:—

(a).—When one person signifies to another his
willingness to do orto
abstain from doing any
thing with a view to obtaining the assent of that
other to such act or abstinence, he is said to make
a proposal.

(b.)—When the person, to wlom tl_le proposal

T is made, signifies his as-

EOMAC: sent thereto, the proposal

is said to be accepted. A proposal, when accepted,
becomes a promise.

(¢.)—The person making the proposal is called

the ‘promisor,” and the

“ Promisor” and “Pro- person accepting the pro-
misce.” posal is called the ¢ pro-

misee.”

(d.)—When, at the desire of the promisor the
promisce or any other per-
i son has done or abstained
from doing, or does or abstains from doing, or
promises to do or to abstain from doing something,
such act or abstinence or promise is called a con-
sideration for the promise.

(f)—Every promise and every set of promises,
forming the consideration
for each other, is an agree-
3 ment.
Promises which form the consideration or part
of the consideration for
each other, are called
reciprocal promises.
(9:)—An agreement not enforceable by law is
8aid to be void,

Interpretation-clause.

“ Proposal.”

*“ Consideration.””

“ Agreement.”

“ Reciprocal promises.”’

¢ (h.)—An agrecment
“Contract,” enforceable by law is a
contract. 4

(2.)—An agreement which is enforceable by law
at the option of one or
moreofthe parties thereto,
but not at the option of
the other or others, is a voidable contract.

(7.)—A contract which ceases to be enforceable
by law becomes void wheu
it ceases to be enforce-
able.

* Voidable Contract.”

Void contract.

CHAPTER I.
OF THE COMMUNICATION, ACCEPTANCE, AND
REVOCATION OF PROPOSALS.

3. The communication of proposals, the accept-
e eation, sccépt- ance of proposals, and the
ance, and revoeation o Tevocation —of proposuls
Proposals, and acceptances, respect-
ively, are said to be made
by any act or omission of the party proposing, ac-
cepting. or revoking, by which he intends to com-
municate such praposal, revocation, or acceptance
or which has the effect of communicating them
respectively. 2

4. The communication of a proposal is com-
lete when it comes to the
nowledge of the person

to whom it is made. °

Communication when
complete.

The communication of an acceptance i_s complete
as against the proposer, when it is put in a course
of transmission to him, so as to be out of the power
of the acceptor;

As against the acceptor, when it comes to the
knowledge of the proposer.

The communication of a revocation is comp_letg,-
as acainst the person who makes it, when it is _
put into a course of transmission to the person to
whom it is made, so us to be out of the power of
the person who makes it ;

as against the person to whom it is made, when
it comes to his knowledge.

Illustrations.

(a). A proposes, by letter, to secll a house to B at a certain
price.

The communication of the proposal is complete when B
reccives the letter.

(6.) B accepts A’s proposal by a letter sent by post.

The communication of the acceptance is complete, as
against A, when the letter is posted, as against B, when the
letter is reccived by A.

(c.) A revokes his proposal by telegram.

The revoeation is complete as against A when the telegram
is despatched. It is complete as against B when B receives it.

B revokes his acceptance by telegram. His revocation is
complete as against B when the telegram is despatched, and
as against A when it reaches bim.

5. A proposal may be revoked at any time be-
fore the communication

Revocation of proposals of its acceptance is com-
and acceptances. plete as against the pro-
poser, but not aftewards.

An acceptancemay be revoked at any time before
the communication of the acceptance is complete
as against the acceptor, but not afterwards.

Tllustrations.

A proposes by a letter sent by post to sell his house to B.

B acceptsthe proposal by a letter sent by post.

A may revoke his proposal at any time before or at the
moment when B post his letter of acceptance, but not after-
wards.

B may revoke his letter of acceptance at any time before or
at the momeut when it reaches A, but not afterwards.

6. A proposal is re-
voked—
(1) by the communication of notice of revocation
by the proposer to the other party :

(2) by the lapse of the time prescribed in sueh
proposal for its acceptance, or, if no time
is so prescribed, by the lapse of a reason-
able time, without communication of the
acceptance ;

(3) by the fuiluré of the acceptor to fulfil a
condition precedent to acceptance ; or

(4) by the death or insanity of the proposer, if
the fact of his death or insanity comes to
the knowledge of the acceptor before
acceptance.

Revocation how made.

7. In order toconvert
a proposal into a promise
the acceptance must—

(1) be absolute and unqualified ;

(2) be expressed in some usual and reasonable
manner, unless the proposal prescribes
the maunner in which itis to be accepted
If the proposal prescribes a manner in
whicli it is to be accepted, and the

Acceptance must be ab-
solute.
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acceptance is not made in such manner,

the proposer may, within a reasonable .

time after the acceptance is communicat-
ed to him, insist that his proposal shall
be accepted in the prescribed manner,

and not otherwise ; but, if he fails to do _

so, he accepts the acceptance.

8. Performance of the conditions of a proposal
or the acceptance of any
consideration for a reci-
procal promise which
may be offered with a proposal is an acceptance of
the proposal.

Acceptance by perform-
ing conditions.

9. In so far as the proposal or aceeptance of
any promise is made in
words, the promise is said
to be express. Inso far
as such proposal or acceptance is made otherwise
than in words, the promise is said to be implied.

. Promises, express and
implied.

CHAPTER 1L

Or CONTRACTS, VOIDABLE CONTRACTS, AND VOID
AGREEMENTS.

10.: All agreements are contracts if they are
made by the free consent
of parties competent to
2 : contract, for a lawful con-
sideration and with a lawful object, and are not
hereby expressly declared to be void.

What agrecments are
contracts.

_ Nothing herein contained shall affect any law
in force in British India, and not hereby expressly
repealed, by which any contract is required to be
made in writing or in the presence of witnesses, or
any law relating to the registration of documents.

11.  Every person is competent to contract who
is of the age of majority
according to the law to
g which he is subject, and
who is of sound mind, and is not disqualified from

Who are competent to
contract.

contracting by any law to which he is subject.

12. A person is said to be of sound mind for
the purpose of muking a
contract if, at the time
when he makes it, he is
. capable of understanding
it and of forming a rational judgment as to its
effect upon his interests.

What is a sound mind
for the purposes of con-
tracting.

A person who is usually of unsound mind, but
occasionally of sound mind, may make a contract

. when he is of sound mind.

Aperson who is usually of sound mind, but
occasionally of unsound mind, may not makea
contract when he is of unsound mind.

Tllustrations.
(a.) A patient in a lunatic asylum, who is at intervals of
sound mind, may contract during those intervals.

(6.) A sane man, who is delirious from fever, or who is
30 drunk that he cannot understand the terms of a contract,
or form a rational Jjudgment as to its eflect on his interests,
canunot contract whilst such delirium or drunkenness lasts.

13.  Two or more persons ate said to consent
when they agree upon the
same thing in the same
sense,

Consent defined,

14. Consent is said to
be free when it is not
- caused by—
(1) coercion, as defined in section fifteen, or
(2) undue influence, as defined in section six-

teen, or

(3) fraud, as defined in section seventeen, or
(4) misrepresentation, as defined in section
5 . eighteen, or
(5) mistake.

Consent is said to be so caused when it would
not have been given but for the existence of such
coercion, undue influence, fraud, misrepresentation
or mistake.

Free consent defined.

15. Coercion is the committing, or threaten-
ing to commit, any act
forbidden by the Indian
Penal Code, or the unlawful detaining, or threat-
ening to detain, any property, to the prejudice of
any person whatever, with the intention of caus-
ing any person to enter into an agreement.

Ezplanation.—It is immaterial whether the In-
dian Penal Code is or is not in force iu the place
where the coercion is employed.

Cocercion defined.

Illustration.

A, on board an English ship on the high scas, causes B to
enter into au ngreement by an act amounting to intimidation
under the Indian Penal Code;

A afterwards sues B for breach of contract at Caleutta.

A has employed coercion, although his act is not an of-
fence by the luw of England, and although scction 508 of the
Indian Penal Code was not in force at the time or place
where the act was done.

16. Undue influence
is said to be employed in
the following cases:—

Undue influence defined.

(l.)—When a person in whom confidence is
reposed by aunother, or who holds a real or appa-
rent authority over that other, makes use of such
confidence or authority for the purpose of obtain-
ing an advantage over that other, which, but for
such confidence or authority, he could not have
obtained.

(2.)—When a person whose mind is enfeebled
by old age, illuess, or mental or bodily distress is
so treated as to make him consent to that to
which, but for such treatment, he would not have
consented, although such trealment may not
amount to coercion.

lllustrations.

(1) A,ayoung woman, who has resided during her minor-
ity in the family of B, her guardian, continues to reside with
him after attaiving majority, and is iuduced by meaus of his
influence, to cuter into a contract with him which is disad-
vantageous to herself. B employs undue influence.

(2) A, having advanced money to his sou, B, during his .
minority, upon B’secoming of age, obtaius, by parental in-
fluence, a bond from I for a greater amount than the sum
due upon the advance. A employs undue influence.

3. Aisioduced, by B’s influcnce over himas his legal
adviser, to convey an estate to B for his benefit. B employs
undue influence.

4. A, aman cnfechled by disease or age, is induced by
B’s influence over him, as his medical attendant, to agree to
pay B an unreasonable sum for his professipnal assistance
during the rest of A’s life. B employs undue influence.

17. Fraud means and includes any of the fol-

0 X lowing acts committed by
Peai cofed, a party to a contract, or

with his connivance, or by his agent, with inten¢



to deceive another party thereto or his agent, or
to induce him to enter into the contract :—

(1)—The suggestion, as a fact, of that which is
not true, by one who does not believe
it to be true;

(2.)—The active concealment of a fact by one
having knowledge or belief of the fact ;

\3.)—A promise made withcut any intention of
performing it ; s

(4.)—Any other act fitted to deceive;

(5)—Any such act or omission as the law spe-

cially declares'to be fraudulent.

Ezplanation.—Mere silence as to facts likely to
affect the willingness of a person to enter into a
contract is not fraud, unless the circumstances of
the case are such that under the circumstances of
the case, it is the duty of the person keeping
silence to speak, or unless his silence in itself is
equivalentrto speech.

Tllustrations.

(a.) A and B arc in treaty for a horse which A knows to
be unsound. A says nothing to B aboui the horse’s un-
soundness, This is not fraud in A. :

(8.) Bis A’s daughter and has just come of age. ITere,
the relation between the parties would make 1t A’s duty to
tell B if the horse is unsound.

(c.) Bsaysto A, “If you do not deny it, I shall assume
that the horse is sound;” A says nothing. Iere A’s
silence is equivalent to speech.

(d.) A and B, being traders, enter upon a contract. A
has private information of a change in prices which would
affect B's willingness to proceed with the contract. A isnot
bound to inform B.

Misrepresentation de- 18. Misrepresentation

fined. ) means and includes—
(1) The positive asserticn;—in-a-manner-not-

warranted by the information of the
person making it, of that which is not
. true, though he believes it to be true ;
(2) any breach of duty which, without an in-
tent to deceive, gains an advantage to
the person committing it, or auy one
claiming under him, by misleading
auother to his prejudice, or to the preju-
dice of any one claiming under him ;
causing a party {o an agreement, however
innocently, to make a mistake as to the
substance of the thing which is the
subject of the agreement.
19. When consent to an agreement is caused
by coercion, undue influ-
ence, fraud or wmisrepre-
sentation, the agreement
is a contriret voidable at the option of the party
whose consent was so caused.

The party whose consent was so caused may,
if he thinks fit, insist that the contract shall be
performed and that he shall be put in the position
in which lie would have been if the representations
made had been true.

Ezeeption—1f such consent was caused Dby
misrepresentation or by silence, fraudulent within
the nieaning of section seventeen, the contract,
nevertheless, is not voidable, if the party, whose
consent was obtained thereby, had the means of
discovering the truth with ordinary diligence.

Baplanation.—A fraud  or misrepresentation
which did not cause the consent to a contract of
the party on whom such fraud was practised or to
whom such misrepresentation was made, does not

‘render a contract voidable.

®)

Agreements caused by
fraud or misrepresentation.

2

)
5
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Tllustrations.

() A, intending to_ deccive B, fulscly represents ﬂ;-';f
five hundred maunds of indigo are made annually at A’s
fa¢tory, and thercby induces B to buy the factory.
tract is voidable at the option of B. .

(5) A, by n misrepresentation, leads B to belicve erro-
neously that five hundred maunds of indigo arc made an-
nually at A’s factory. B examines the accounts of the fac-
tory, which show that only four hundred maunds ?f" indigo
have been made. After this I3 buys the factory. The con-
tract is not voidable on account of A’s nusreprc.'sc.ntnuon.

(c.) A fraudulently informs B that A’s estateis free froxp
incumbrance. B thereupon buys the estate, The estate 1s
subject to a mortgage. B may ecither avoid the contract, or
may insist on its being carricd out and the mortgage debt
redeemed.

(d.) B, having discovered a vein of ore on the estate of A,
adopts means to conceal, and does conceal, the existence of
the ore from A. Through A’s ignorance B is cnabled to buy
the estate at an under-value, The contract is voidable at
the option of A.

(e.) A is entitled to succeed to an estate at the death of
B ; B dies: C, having reccived intelligence of B’s death,
; Wae : g -
prevents the intelligence reaching A ; and thus induces A to
sell him his interest in thc estate. The sale is voidable at

the option of A.
20. Where both the .parties to an agreement
Mistake of fact are under a mistake as to
a matter of fact essential
to the agreement, the agreement is void. 5,

Eaplanation.—An ervoneous opinion as to the
value of the thing which forms the subject-matter
of the agreement, is not to be considered a mis-
take as to a matter of fact.

Hlustrations.

(a.) A agrees to sell to B a specific cargo of goods sup-
poscd to be on its way from England to Bombay. It turns out
that, before the day of the bargain, the ship conveying the
cargo had Faan cast away and the goodslost. Neither party
Awas aw T 4hese facts, . The agreement is void.

(6.) A agrees to buy from B a certain horse. It turns
out that the horsc was dead at the time of the bargain,
though neither party was aware of the fact. The agreement
is void.

(c.) A, being entitled to an estate for the life of B, agrees
to sell it to C. B was dead at the time of the agreement, but
both parties were ignorant of the fact. Theagreement is void.

21. A contract is not voidable because it was
caused by a mistake as
to any law in force in,
British India; but a mis-
take as to a law not in force in British India las
the same effect as a mistake of fact.

The con-

Effcet of mistakes as to
law.

Hllustrations.

A and B make a contract grounded on the crroncous belief
that a particular debt is barred by the Indian Law of Limi-
tation : the contract is not voidable.

A and B make a contract grounded on an erroncous belief
as to the law regulating bills of exchange in France : the con-
tract is voidable.

22. A contract is not voidable because merely
it was caused by ome of
the parties to it being
under a mistake as to a
matter of fact.

23. The consideration
or object of an agreement
is lawful, unless—

it is forbidden by law; or

is of such a nature that, if permitted, it would
defeat the provisions of any law ; or

_is fraudulent; or

involves or implies injury
perty of another; or

the Court regards it as immoral or opposed to
public policy.

Mistake of ane party not
caused by the other.

What considerations
and chjects are lawful and
what not.

to the person or pro-



Tn each of these cases, the con3ideration or
object of an agreement is said to be unlawful.
Every agreement of which the object or considera-
tion is unlawful, is void.

Tlustrations.

{a.) A agrees to scll his house to B for 10,000 rupees.
Here B’s promise to pay the sum of 10,000 rupecs is the

“ consideration for A’s promise to scll the house, and A’s

promise to sell the house is the consideration for B’s promise
to pay the 10,000 rupces. These are lawful considerations.

(b.) A promises to pay B.1,000 rupees at the end of six
months if C, who owes that sum to B, fails to pay it. B
promises to grant time to C accordingly. . Here the promise
of cach party is the consideration for the promise of the
other party : and tlicy are Jawful considerations.

(c.) A promises, for a certain sum paid to him by B, to
make good to B the value of his ship if it is wrecked on a
certain voyage. Here A’s promise is the consideration for
B’s payment, and B’s payvment is the consideration for A's
promise, and these arc lawful considerations.

(d.) A promises to maintain B’s child, and B promises to
pay A 1,000 rupees yearly for the purpose. IHere the pro-
mise of each party is the consideration for the promise of the
other party. They are lawful considerations.

(e) A, Band C enter into an agreement for the division
among them of gains acquired, or to be acquired, by them by
fraud,  The agreement is void, as its objvct is unlawful.

(f.) A promises to obtain for B an employment in the
public service, and B prowmises to pay 1,000 rupees to A,
The agreement is void, as the consideration for it is unlawful,

(9.) A, being agent for a landed proprictor, agrees for
money, without the knowledge of his principal, to obtain for
B a leasce of land belonging to his principal.  The agreement
between A aud B is void, as it implies a fraud by concealment
by A on his principal.

(h.) A promises B to drop a prosceution which he has
instituted against B for robbery, and B promises to restore
the value of the things taken. The agreement is void, as its
object is unlawful.

(i.) As estate is sold for arrears of revenue under the pro-
visions of an Act of the legislature, by which the defaulter is
prohibited_from purchasing the estate. I, upon an under-
standing with A, becomes the purchaser, and agrees to convey
the estate to A upon receiving from him the price which I3
has paid. The agreement is void, asit renders the trausac-
tion in efleet a parchase by the defaulter and would so defeat
the objec® of the law.

(j.) A, who is B’s mukhtar, promises to exercise his in-
fluence, as such, with B in favour of C, and C promises to
pay 1,000 rupees to A, The agreement is void, beeause it
1s immonal.

(k.) A engages her daugher to hire to B for concubinage.
The agreement is void, because it is immoral, thouzh the
lewting may not be puuishable under the Indian Penal Code.

Voip AGREEMENTS,
24, If any part of a single consideration for
one or more objects, or
any one or any part of
any one of several consi-
derations for a single object, is unlawful, the
agreement is void.

Considerations and ob-
jeets unlawful in part.

Illustration.

A promises to superintend, on behalf of B, a legal manu-
facture of indigo and an illegal traffic in other articles. B
promises to pay to A a salary of 10,000 rupees a year.  The
agrecment is void, the abject of A’s promise and the cou-
sideration for B’s promise being in part unlawful,

2O IAT agreement
made without considera-
tion is void unless—

Promises without con-
sideration  void  unless
registered 5

(1) itis expressed in writing and registered
under the law for the time being in force for the
registration of assurances ; or unless—
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(2)

or for certain purposes.

it is a promise to compensate wholly or in
part a person who has al-
ready voluntarily done
something for the promisor or something which
the promisor was legally compellable to do ; or

(3) it is a promise, made in writing and
signed by the person to.be charged therewith, or
by his agent generally or specially authorized in
that behalf, to pay wholly or in part a debt of
which the creditor might have enforced payment
but for the law for the limitation of suits.

In any of these cases, such an agreement is a
contract.

Lxplanation. —Nothing in this section shall
affect the validity as between the donorand donee
of any gift actually made.

Hllustrations.

(a.) A promises for no consideration to give to B
Rs. 1,000. This is a void agreement.

(b.) A puts his promise to give Rs. 1,000 to B into writing,
and registers it.  This is a contract. :

(c.) A finds B’s purse and gives it to him. B promises
to give A Rs, 50. This is a contract.

(d.) A supports B’s infant son. B promises to pay A’s
expenses in so doing. This is a contract.

(e.) AowesB Rs. 1,000, but the debtis barred by the
Limitation Act. A verbally promiscs to pay B Rs. 500 on
account of the debt, This is a contract.

26. [Every agreement in restraiut of the mar-
Contract in restraint of riage of any person other
marriage void. than a minor, 18 void.

27.

Coutract in restraint of
trade void,

ivery agreement by which any oue is re-
strained from exercing a
lawful profession, trade
or business of any kind,
is to that extent void.

Lixzception 1.—One who sells the good-will of a
business may agree with
the buyer to refrain from
carrying on a siwilar
business within specified local limits so long as
the buyer, or any person deriving title to the
good-will from him, carries on a like business
therein, provided that such limits appear to the
Court reasonable, regard being had to the nature
of the business,

Gxceeption in favour of
sale of good-will.

Liceeption 2.—Partners may, upon or in antici-
pation of a dissolution of
the partnership, acree
thut some or all of them
will not carry on a business similar to that of the
patnership, within such local limits as are referred
to in the last exception,

Lxception in favour of
partnership arrangements.

Lzeeption 3.—Partners may agree that some
one or all of them will not czu:ry an any business
(-f.he!' than that of the partuership during the
continuauce of the partuership.

28, Every agreement by which any party
thereto is resteicted abse-
lutely from enforcing his
tights, under or in respect
of any contract by the usual legal proceedings in
the erdinmy tribunals, or which limits the time
within which he may thus enforce his rights, is
void to that extent.

Restraints

‘ upon
proceedin:s,

legal

Iaception 1.—"This section shall not render
illecal a contract by which two or moie persons
agree that any dispute that may arise between
them in respect of any specified mattors shall be



referred to arbitration, and that only the amount
awarded in such arbitration shall be recoverable
in respect of the matter so referred.

When such a contract to refer has been made,
a suit may be brought for its specific performance,
and if a suit other than for such specific perform-
ance, or for the recovery of the amount so award-
ed, i3 brought by one party to such con'truct
against any other such party, in respect of any
matter which they have so agreed to vefer, the
existence of such contract shall be a bar to the
action.

Exception 2—Nor shall this section render
illegal any contract in” writing by which two or
more persons agree to refer to arbitration any
question between them which has already arisen,
or affect any provision of any law in force for the
time being as to references to arbitration.

99, Agreements the meaning of which is not
; ; certain, or capable of being
¢ of subject. s ot e C
ety ofanbject made certain, are void.

Illustrations.

{a.) A agrees to scll to B ‘ahundred tons of oil.” There
is nothing whatever to show what kind of oil was intended.
The agreement is void for uncertainty.

(6.) A agrees to sell to B onc hundred tons of oil of a
specified description known as an article of commerce.
There is no uncertainty here to make the agreement void.

(c)) A, who is a dealer in cocoanut-oil only, agrees to scll
to B “one hundred tons of oil.” The nature of A’s trade
affords an indication of the meaning of the words, and A has
entered into a contract for the sale of one hundred tons of
cocoanut-oil.

(d). A agrees tosell to B ““all the grain in my granary
at Ramnagar.””  There is no uncentainty here to make the
agreement void.

(e.) A agrees to scll to B one thousand mannds of rice
ata price to be fixed by C. As the subject of the agree-
ment is capable of being made certain, there is no uncer-
tainty here to make it void,

(/\) A agrees to sell B “my white horse for rupees five
hundred or rupces one thousand.”  There is nothiug to show
which of the two prices was to be given. The agreement
18 void.

30. Agrecments by way of wager are void,
and no  suit' shall be
brought for recovering
any thing alleged to be won on any wager or en-
trusted to any person to ubide the result of any
game or other uncertain event on which any
wager is made.

Wagers.

CHAPTER I11.

Of Contingent Conlracts.

31. A contingent contract 1s a contract to do

e
o :
or not to do something,
Contingent  contracts if some event, collateral
detined.

to such contract, does or
does not happen.

Tllustration.
A contracts to pay B Rs. 10,000 if B’s house is burnt.
‘This is a contingent contract.

32. Contingent contracts to do ornot to do
anything if an uncertain
future event happens,
i cannat be enforced by
law unless and until that event has happened.

If the event become impossible such contracts
become void:

Enforcement of contin-
gent contracts.

261

Tilustrations.

ot with B to buy B’s horse if A sur-

a) A makes a contra
2 forced by law unless and

vives C. This contract cannot be en
until C dies in A’s lifetime.

(b)) A makes a contract with B to sell a horse t{;)]l {\t a
specified price, if C, to whom the lhorse has been 0‘5rl:(' ,1re‘:
fuses to buy him. The contract cannot be enforced by lav
unless and until C refuses to buy the horsc. '

() A contractsto pay B a sum of money ‘\\'lneu B I’ﬂm‘li:cs
C. C dies without being narried to B. The contract be-
comes void.

33. Contingent contracts to do or not to do
anything if an uncertamn

C"““"f'-'e“tl ; lcl?""“"ff future event does not hap-
on au event WhIch BECOMES 1,6, ¢an be enforced when
impossible. A

the happening - of that

event becomes impossible, and not belore.

Lllustration.
A agrees to pay B a sum of money if a certain_ship does
not return.  The ship is sunk.  The contract can be enforced
when the ship sinks.

34. 1f the future event on which a contract is
contingent is the way in
which a person will act
at an unspecified time,
the event shall be consi-
dered to hecome impossible when the person does
anythiny which renders it impossible that he
should do the thing within any definite time, or
otherwise than under further contingencies.

When contingeney is a
living person’s future con-
duct.

(a.) A agrees to pay B a sum of money if B marries C.

C marries D, The marriage of B to C wmust now be con-
sidered impossible, although 1t is possible that D may die,
and that C may afterwards marry B.

35. Contingent contracts to do or not to do
anything if a specified
uncertain event happens
within a fixed time, be-
come void if, at the ex-
piration of time fixed, the c¢vent has not happened,
or if, before the time fixed, the event becomes im-
possible.

Comingum contracts on
an event to happen within
a fixed time.

Contingent contracts to do or not to do anything,
il a specified uncertain event does not happen
within a fixed time, may be enforced by law when
the time has expired and the event has not hap-
peued, or, before the time has expired, if it
becomes certuin that the event will not happen.

Tllustrations.

(a.) A promises to pay B a sum of money if a certain
ship returns within the year. The contract may be enforced
if the ship returns within the year, and becomes void if the
ship is burnt within the year.

(2.) A promises to pay B asum of money if a certain ship =<
does not return within a year. The contract may he en-
forced if the ship docs not return within the year, or is burnt
within the vear.

36. Contingent agreements to do or notto do
anything, if an impossible
event happens, are void,
whether the impossibility
of the event is known or not to the parties to the
agreement at the time when it is made.

Contingent agreements
on impossible events,

Tllustrations.

(a.) A agrees to pay B 1,000 rupees if two straight liu;.-s
should enclose a space. The agreement is void,

(6.) A agrees to pay B 1,000 rupees if B will marrv A’s

daughter C. C was dead at the time of the agreemeut. = The
agrecment is void.



CHAPTER IV.
OF THE PERFORMANCE OF CONTRACTS.
CONTRACTS WHICH MUST DE PERFORMED.

37. The parties to a contract must ecither per-

form, or offer to perform,
What contracts must be  their respective promises,
PRy Lextonncd. or make compensation to
the promisees for the non-pqrformance.of them,
unless such performance is dispensed with or ex-
cused under the provisions of this Act, or of any
other law.

Promises bind the representatives of the pro-
misors in case of their death before performance,
unless a contrary intention appears from the con-
tract.

Illustrations.

(a.) A promises to deliver goods to B on a certain day

on payment of Rs. 1,000, A dies before that day. A’s

representatives are bound to deliver the goods to B, and B
is hound to pay the Rs. 1,000 to A’s representatives.

(b)) A promises to paint a picture for B by a certain day
at a certain price. A dies before the day. The contract
cannot be enforced either by A’s representatives or by B.

38. Where a promisor has made an offer of
performance to the pro-
misee and the offer has
not been accepted, the
promisor is not responsible for non-performance,
nor does he thereby lose his rights under the
contract.,

Lffect of refusal to ac-
cept offer of performance.

Every such ofter must fulfil the following con-
ditions:—
1. It must be unconditional.

2. It must be made at a proper time and place,

and under such circumstances that the person to
whom it is made may have a reasonable opportu-
nity of ascertaining that the person by whom it is
made is able and willing there and then to do the
whole of what he is bound to do by his promise.

3. If the offer is an ofter to deliver anything
to the promisee, the promisee must have a reason-
able opportunity of seeing that the thing offered

is the thing which the promisor is bound by his .

promise to offer.

An offer to one of several joint promisees has
the same legal consequences as an offer to all of
them. 2 .

1llustrations.

A contracts to deliver to B at his warehouse on the st
March 1872, 100 bales of cotton of a particular quality. In
arder to make an offer of performance with the cffect stated
in this section, A must bring the cotton to B’s warchouse

~under such ciremstances that B may have a_reasonable op-
portunity of satisfying himself that the thing offered is
cotton of the quality contracted for, and that there are
100 bales. '

39. When a party to a contract has refused to
- perform, or disabled him-
Power to terminate
contraet on refusal of par- ol et 7 I
ty to perform it wholly. promise 1u its entirety, the
promisee may put an end
to the contract, unless he has signified, by words

or conduct, his acquiescence,in its cotinuance.

Tllustrations.

(a.) A, asinger, enters into an engagement with B, the
manager of a theatre, to sing at his theatre two nights in
every week during the next two months, and B engages to
pay her 100 rupees for cach night’s performance. On the
sixth night the singer wilfclly absents herself from the
theatre. B is at liberty to put an end to the contract.

self from performing, his

(6.) A, a singer, enters into an engngement Witll' B, tl}ﬂ
manager of a theatre, to sing at his theatre two nights in
every week during the next two months, and B engages to
pay her at the rate of 100 rurees for each night. On the
sixth night the singer wilfully absents herself. With the
assent of B she sings on the seventh night. B has signified
his acquiescence in the contituance of the contract and
cannot now put an end to it, butis entitled to compensation
for the damage sustained by him through A’s failure to sing
on the sixth night.

DBy WIHOM CONTRACTS MUST BE PERFORMED.

40. If it appears from the nature of the case
that it was the intention
of the parties to any con-
tract that any promise
contained in it should be performed by the pro-
misor himself, such promise must be performed
by the promisor. [n other cases, the promisor or
his representatives may employ a competent person
to perform it.

Person by whom promise
is to be performed.

Illustrations.

(«) A promises to pay B a sum of money. He may
perform this promise, either by personally paying the money
to B, or by causing it to be paid to B by another; and, if A
dies before the time appointed for payment, his representa-
tives must perforw the promise, or employ some proper
person to do so.

() A promises to paint a picture for B, A must per-
form this promise personally.

41, When a promisee accepts performance of

: the promise from a third

Effect of accepting per-  1aron  he cannot after-
formance from a third per- 2, Sf Ta
i 3 wards enforce it against

the promisor.

42. When two or more persons have made a
joint promise, then, unless
a contrary intention ap-
pears by the contract, all
such persons during their joint lives, and, after the
death of any of them, his representative jointly
“with the survivor or survivors, and, after the death
of the last survivor, the representatives of all joint-
ly, must fulfil the promise. 3

43. When two or more persons make a joint
promise, the promisee
may, in the absence of ex-
press agrecment to the
contrary, compel any one
of the promisors to perform the whole of the pro-
mise.

Devolution of joint lia-
bilities.

Any one of joiat promis-
ors may be compelled to
perform,

Each of two or more joint promisors may com-
pel every other joint
promisor to  contribute
cqually with himself to the
petformance of the promise uuless a contrary
intention appears from the contract.
Lf any one of two or more joint promi<ors makes
default in such contribu-
by tion, the remaining pro-
misors must bear the loss
arising from such default in equal shares.
Lzplanation.— Nothing in this section contain-
ed shall prevent a surety from recovering from his
principal payments made by the surety on behalf
of the principal, or entitle the principal to recover

any thing from the surety on account of such pay-
ments. s

Lach promisor may com-
pel contribution.

Sharing  of loss
default.

Tllustrations.

(a.) 4, B,and C joiutly promise to pay D 3.000 rupces.
D may compel cither A or B or C to pay him 3,000 rupees.

(b.) A, B, and C jointly promise to pay D the sum of
3,000 rupees.  C is compelled to ay the whole. Ais in-
solvent, but his assets are sufficient to pay one-half of his
debts. C is entitled to receive 500 rupees from A’s estate,
and 1,250 rupees from B.



(c.) A, B,and Care under a joint promise to pay D
3,000 rupees, C is unable to pay anything, and A is compel-
led to pay the whole. A is entitled to receive 1,500 rupees
from B. -

(d.) A, B, and C are under a joint promise to pay D
3,000 rupees. A and B being only surcties for C, C fails to
pay. A and Bare compelled to pay the whole sum, They
are entitled to recover it from C.

44, Where two or more persons have made
a joint promise, a release
of one of such joint pro-
misors by the promisce
does not discharge the other joint promisor or
joint promisors; neither does it free such joint
promisor from responsibility to the other joint
promisor or joint promisors.

Release of one joint

contractor.

45. When a person has made a promise to

’ ] two or more persons joint-

. Devolution  of joint ly, then, unless a contrary
zht intention appears by the

contract, the right to claim performance rests, as
between him and them, with them during their
joint lives, and, after the death of any of them,
with the representative of such dececased person
jointly with the survivor or survivors, and, after
the death of the last survivor, with the represent-
atives of all jointly.

Tllustration.

A, in consideration of 5,000 rupees lent to him by B and
C, promises B and C jointly to_repay thein that sum with
interest on a day specified. B dies. The right to claim
performance rests with B’s representative jointly with C
during C’s life, and, after the death of C, with the represen-
tatives of B and C jointly.

TIME AND PLACE FOR PERFORMANCE,

46. Where by the contract, a promisor is to per-

form his promise without®

Time for performance of application by the pro-

engagement where no time  misee, and no time for

ﬁ:l":c“li!cd ““&l no applica-  peyformance is specified,

R the engagement must be
performed within a reasonable time.

Explanation.—The question ¢ what is a reason-
able time’ is in each particular case, a question of
fact.

47. When a promise is to be performed on a cer-

. tain day and the promis-
or has undertaken to
perform it without appli-
cation, he may perform
it at any time during the
usual hours of business on such day and at the
place at which the promise ought to be performed.

Time for performance of
engagement where time is
specificd and no application
to be made.

Llustration.

A promises to deliver goods at B’s warchouse on the 1st
January. On that day A brings the goods to B’s warchouse
but after the usual hour for closing it; and they are not
received, A has not performed his promise.

48, When a promise is to be performed on a
certain day, and the pro-
misor has not undertaken
to perform it without ap-
y plication, it is the duty of
the promisee to apply for performance at a proper
p]ace and within the usual hours of business.

Ezplanation.—The question ¢ What is a proper
time and place’ is, in each particular case, a
question of fact. .

Application  for
formunce at a proper time
and place.
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49. When a promise is to be performed without
application, and no place
is fixed for the perform-
application to be made and ance of it, it is the duty
no place fixed. of the promisor to apply
to the promisee to appoint a reasonable place for
the performance of the promise, and to perform it
at such place.

Place for performance
of cngagement where no

. N
Illustration.

A undertakes to deliver a thousand maunds of jute to B
on a fixed day. A must apply to B to appoint a_reasonable
place for the purpose of receiving it, and must deliver it to
him at such place.

50. The performance
of any promise may be
made in any manner, or
at any time which the
promisee  prescribes or
sanctions.

Performance in manner
or at time prescribed or
sanctioned by person enti-
tled to claim it.

Illustrations.

(a.) BowesA2,000rupees. A desires B to pay the amount
to A’s account with C, a banker. B, who also banks with C,
orders the amount to be transferred from his account to A’s
credit, and this is done by C. Afterwards, and before A
knows of the transfer, C fails. This is a good payment
by B.

(6.) A and B arc mutually indebted. A and B settle an
account by setting off one item against another, and B pays
A the balance found to be due from him upon such settle-
ment. This amounts to a payment by A and B respectively
of the sums which they owed to cach other.

(e.) Aowes B 2,000 rupees. B aceepts some of A’s good
in reduction of the debt. The delivery of the goods operate
as a part payment.

(d.) A desires B, who owes him Rs. 100, to zend him a
note for Rs. 100 by post. The debt is descharged as soon
as B puts into the post a letter containing the note duly
addressed to A.

ORDER OF PERFORMANCE OF RECIPROCAL PROMISES
TO BE SIMULTANEOUSLY PERFORMED.

51. When a centract consists of reciprocal pro-
mises to be simultaneous-
ly performed, no promisor
need perform his promise
unlessthepromisecis ready
and willing to perform his
reciprocal promise.

Tllustrations.

(a.) A and I contract that A shall deliver goods to B to
be paid for by B on delivery.

. A need not deliver the goods, unless B is ready and will-
ing to pay for the goods on delivery. '

. B need not pay for the goods, unless A is ready and will-
ing to deliver them on payment,

(d.) A and B contract that A shall deliver goods to B at

a price to be paid by instalments, the first instalment to be
paid on delivery.

A need not deliver, unless B is ready and willine ¢ A

1 H { 0 y

the first instalment on delivery. y = Y

B need not pay the first instalment, unles A is ready and

willing to deliver the goods on payment of the first instal-

nent.,

52.

* Promisor not hound to
perform unless reciprocal
promisee ready and willing
to perform.

Where the order in which reciprocal pro-
Order of performance of  M1S€8 are to be performed
different engagements, 1s expressly fixed by the
: contract, they shall be
performed in that order; and where “the order js
not expressly fixed by the contract, they shall be
performed in that order which the nature of the
transaction requires.

Tllustrations.

(@) Aand B contract that A shal] build a I
ata fised price. A’s promise to huild the lr:ox:g::lsncm?trbn-
performed before B’s promise to pay it. €
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o b Nand B contract that A shall make over his stock-
Il.l-ll':.\lll' to I at a fixed price, and 13 promises to @ive seen-
rity for the payment of the money. \’s promise need not
he performed until the sccurity is given, for the nature of
the transaction requires that A should have secwity hefore
liz delivers up his stock.

33. When a contract contains reciprocal pro-
mises, and ore party to
the contract prevents the
other from performing his
promise, the contract be-
comes voidable at the option of .the party so pre-
vented, and he is entitled to compensation [rom
the other party for any loss which he may have
sustained in consequence ol the non-performance
of the contract.

Liability of party pre-
venting event on which
Seontract is to take effect.

Hlustration,
A-and B contract that I shall excente certain work for A
for a thowsand rupees.  Bis ready and willing to exceute
the work accordingly, but .\ prevents him from  doing so,
TI'he contract is vouldable at the option of B, and, if lie ¢
to rescind it, he is entitled to recover from .\ compensation
for any los: which he has incarred by ats non-performance,

s
1

54, When a contract consists ol reciprocal pro-

Lffeet of default as to mises, such that one of
that promise which should them cannot be perform -
he first performed in con- ed, or that its performance
tract consisting of recipro- — cannct be claimed, till the
eal promiscs, other has been performed,
and the promisor of the promise last mentioned
[ails to perform it, such promisor cannot claim the
performance of the reciprocal promise, and must
make compensation to the other party to the con-
tract for any loss which such other party may
have sustained by the non-performance of the
contract. ’

Hlustrations.

(a.) A hires B's ship to take in and convey from Cal-
entta to the Mauritius a cargo to he provided hy A, I3 receiv-
ing acertain freight for its conveyance, A does not provide
any cargo for the ship. A cmot claim the performance of
B's promise and must make compensation to I3 for his
failure.

(6.) A contracts with B fo exceute certain huilders” work
for a fixed pli('t'. B supplying the seaffolding and timher
nceessary for the work. B refuses to furnish any seaffold-
ine or timber, and the work cannot he exeented, A\ necd
not exeeute the work, and B is honnd to make compensation
to A for any lsss caused to iim by the non-exeention of the
contract,

(e) A contracts with B to deliver t9 him at a specified
price certain merchandise on board a ship, which cannot
arrive for a month, and I engages to pay for the merchan-
dise within a week from the date of the contract. 13 does

not pay within the week.  A's promise fo deliver need not

he performed and B must make compensation.

(d.) A promises B to sell him one hundred bales of mer-
chandise, to be delivered nest day, and BB promises A to pay
for them within a month. A does not deliver according to
his promise. B’s promise to pay need not be performed,
and A must make compensation.

35, When any parly to a contract promises Lo
do a certain thing at or
before a specified time or
certain things at or hefore
specified times, and fails to do them at thoze times,
the contract, or so much of it as has noi been
performed, becomes voidable, at the option of the
promisee, if the intention of the parties was that
time should be of the essence of the contract.

Ifit was not the intention of the partics that
time should be of the essence of the contract,
the contract does not become voidable by the
failure to perform at the time agreed, but the pro-
misce is entitled to compensation from the pro-
miszov for any loss he may have incurred hy such
failure. i

vi,—7 06

Eitect as to time in con-
tract to do certain things
at certain times.

If,in case of a contract voidable on account of
the promisor’s failure to perform his promise at
the time agreed, the promisee accepts performance
of such promise at any time other than that
agreed, the promisece cannot cluim compensation
for any-loss occasioned by its non-performance at
the proper time, unless, at the time of such accept-
ance, he aives notice of his intention to do so to
the promisee. : i

o6, An agreement to do anact impossible in

itsell’ is void.

Promise to do an impos-
sible act ov one which af-
terwards becomes illegal,

A contract to doan act
which, after the contract
is made, becomes impos-
sible, or, by reason of some-event which the por-
misor could not prevent, unlawful becomes void
when the act becomes impassible or unlawful.

Wheie one person contracts to do something
which he knows, or with reasonable diligence
might have known, and which the other party to
the contract did not know, to be impossible, or
unlawlul, the person so contracting is hound to
make compensation to such other party for any
loss which he has sustained by the non-perform-
ance of the promise.

Illustrations.

(a.) A agrees with B to discover treasure by magic. ‘T'he
agreement is void

(h.) Aand B contract to marry cach other. Before the
time fixed for the marringe, A goes mad, . The contenct
hecomes void.,

(e.) A contracts to marry B, heing already married to €,
and being forbidden by the law to which he is subject to
practise polygamy, A must make compensation to B3 for the
loss cansed to her by the non-performance of his promise.

() A contracts to take in cargo for B at a foreign port.
The Government aftevwards declares war against the country
in which the port is situated.  The contract hecomes void
when war is declaved.

(e.) A contracts to act at a theatre for six months in
consideration of a sum paid in advance by B, On several
oceasions B is tao ill to act,  The contract to act on those
oceasions hecomes void,

57. If persons recipracally promise to act in

d ; a certain way, and, under

Alternative  reeiprocal —ghyecified  circumstances,

e e ol whish S8 oo a_certain ather

way, aud, if any of the
promises to be substituted under those circum-
stances for the first set of promises are for an un-
lawful object or consideration, the set of promises
to be substituted are a void agreement; but the
set of promises for which they are to he substitut-
ed may be a contract.

Hlustrations.

A and B agree that A shall sell B s house for 10,000
rupees, but that, ift B uses iv as a gunbling house, lie shall
pay A 50,000 rupees for it.

The-divst set of veciprocal promises, namely, to sell the
liouse and to pay 10,000 rupees for it, form a valid contract,

The sccond set are for an unlawful ohjeet, namely, that
I3 may use the house as a gambling house, are a void ngree-
ment.

: . A%, In the case of an
Reciprocal promises one gliepnative  promise  one
of which is m the alterna- Lranch of which is le al
tive, one branch of thealter- 'l i Ch s leaq
native heing unlawful, and the other l“(“{a’; the
legal branch alone can be
cuforced.
[Uustration,
A and B agree that A shull pay B 1,000 rupees for which
B shall afterwards deliver to A cither rice or smuggled
opiam.
This isa valil contract to deliver rice, and a void agree-
went as to the opium.
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APPROPRIATION OF PAYMENTS.
59.

Where there ave sever-
al distinet debts and the
debt to which pavment is
to be applied is indicated.

Where a man, owing several distinet debts
to one pevson, makes a
payment to him, either
with express intimation,
or under circumslances
implying, that the pay-
ment is o be applied (o the discharge of some
particular debt, the payment, if’ accepted, must he
applied accordingly.

Hustrations,

(@) A owes B (among other debts) 1,000 rupees wpon a
-promissory note, which falls due on the Ist June. 1le owes
B no other debt of that amount. On the Ist June A pays
*to B 1,000 rapees. The payment is to he applied to the
discharge of the promissory note,

(6.) A owes to B (among other debts) the sumof 567
rupees, B writes to A and demands paymeut of this sum.
A sends to B 567 rupuces.  This payment is to he applicd to
the discharge of the debt of which B had demanded payment.

60. Where the debtor has omitted (o intimate,

and there are no other cir-
cumstances indicating, fo
which debt the payment is
to be applied, the creditor
may apply it at his discre-
tion to any lawful debt actually due and payable
to him from the payer, whether its recovery is or is
not barred Ly the law: in force for the time being
relating to the limitation of suits.

Where there are several
distinet debts and the debt
to which payment is to he
applicd is not indicated.

61.  Where neither party makes any appropria-
tion, the payment shall
e applied in discharge of
the debts in order of time,
whether they are or are not recoverable under the
law relating Lo the limitation of suits. If they are
ol equal standing, the payment shall be applied in
discharge of cach proportionably.

Where  neither  party
makes any appropriation.

CONTRACES WHICIT NEED NOT BE PERFORMED.
(2. If the parties to a contract agree to sub-
stitute & new contract for
it, or to rescind or alter
it, the original contract
need not be performed.

Contracts may be res-
cinded or aliered.

[ustrations.

{¢.) A owes money to B nuder acontraet. It is agreed
between A, B and C that B shall thenceforth accept C as
his debtorinstend o' A, The old debt of A to Bisatan end,
and a new debt from C to I3 has heen contracted.

(6.) A owes B 10,000 rupees. .\ enters into an arange-
went with B, and gives him a mortgage of A's estate for
5,000 rupees in place of the debt of 10,000 rupees. This
is a new contract and extinguishes the old.

(¢.) Aowes B 1,000 rupees under & confract. B owes
C 1,000 rupees, B orders A to credit C with 1,000 rupees in
his books, but C does not assent to the arrangement, B
still owes C 1,000 rupees, and 1o new contract has heen
entered into.

63. Every promisec may dispense with, or
remit- wholly ar in part,
the performance of the
promise made to him, on
may extend the time for
it, or may accept instead
of it any satisfuction which he thinks fit,

Dispensation  with, or
remittance of, or aceept-
ance of satisfaction in licu
of performance.

Lllustrations.
(«.) A promises to painta picture for B, 13 afterwards
forbids him to do so. -\ is no longer bound to perform the
promise.

(6) A owes B 5,000 rupees A pavsto B, and B accepts
in satisfaction of the whole debt 2,000 rupces paid at {he
time and place at which the 5,000 rupecs were payable.  The
whole debt is discharged.

(). A owes B 5,000 rupees.  C pays to I3 1,000 rupees,
and B accepts them, in satisfaction of his claim on A. This
paywment is a discharge of the whole claim.

(d.) A owes B, under a contract, a_sum of moucy, the
amount of which has not heen ascertained. A without ascer-
taining the amount, gives to 13, and B,'lulsul‘lsl.'.wmn t]l(‘liu()r.l’_
aceepts, the sum of 2,000 rupees. This isa discharge of the
whole debt, whatever may be its amount.

{e) A owes B 2,000 rupees, and is :\lso. imlcll)‘.ed to gtlncr
creditors, A makes an arrangement with his creditors,
including B, to pay them a vo;npensniiou of cight annas in
the rupee upon_ their respective demands.  Payment to B
of 1,000 rupees is a discharge of B’s demand.

64. When a person, at whose option a contract
" is voidable, rescinds it,
Consequences of 1es= 41,6 oiher party thereto

cission or alteration. @
need not perform any pro-

mise therein contained in which he is promisor.
The partly rescinding a voidable contract shall, i’
he have received any benelit thereunder from an-
other party to such contract, restore such bencfit,
so far as may be, to the person from whom it was
received.

65. When an ogreement is discovered to be
void, or when a contract
becomes void, any person
who has received any ad-
vantage under such agrec-
ment or contract is bound
Lo restore it or to make compensation for it to the
person from whom he received it.

Obligation of person who
lias  received  advantage
under agreement or con-
tract void or rescinded.

Hlustrations.

(«.) A pays B 1,000 vupees in consideration of A’s pro-
mising to marry C, A's daughter.  Cis dead at the time of
the promise.  The agreements is void, bhut B must repay A
the 1,000 ropees.

(0.) A coniracts with B to deliver to him 250 maunds ol
rice before the 1si of May. A delivers 130 maunds only
before that day, and none after. B retains the 130 maunds
after the st of May. ITe is hound to pay A for them.

(e.) A, a singer, contracts with B the manager of =«
theatve, to sing at his theatre for two nights in every week
during the next two months, and B engages to pay her 100
rupees for cach night’s performance.  On the sixth night, A
wilfully absents hersell” from the theatre, and B, in conse-
quence, rescinds the contract. B must pay A for the five
nights on which she had sung.

(d.) A contracts to sing for Bat « concert for 1,000 rupeess
which are paid in advance. A is too ill to sing. A is not
bpund to make compensation to B for tlic loss of the profits
which he would have made if A had been able to sing, but
must refund the 1,000 yupess paid in advance.

66. The rescission of a voidable contract may
be communicated orrevok-
cd in the same manner,
and subject to the same
e tules, as apply to the
communication or revocation of a proposal.

67,

Mode of communicating
or revoking rescission of
voidable contract.

Il any promisee neglects or refuses. to
afford the promisor rea-
sonable facilities for the
iy performance of his pro-
mise, the promisor is excused by such neelect or
refusal as to any non-performance caused lT)ercbv.

Pavties mntnally bound
to fucilitate performance.

Lllustration.
A contracts with B to repair B’s liousc.
B neglects or refuses to point out to A the
his house requires repaiv,
B is excused for the non-performance of the
is caused by such neglect or refusal,

places in which

contract, it it



CHAPTER V.

Or CERTAIN OBLIGATIONS RESEMBLING THOSE
CREATED BY CONTRACT.

68. Ifa person _incapable of entering into a
contract, orany one whom
he is legally bound to sup-
port,is supplied by another
person  with neccssaries
suited to his condition in life, the person who has
[urnished such supplies is eatitled to be reimbursed
from the property of such incapable person.

Supply of neceassaries to
rsons incapable of con-
o

Hlustrations.

(a.) A\ suppies B, a minor, with necessarics suitable to
his conditiou m life. A is entitled to be reimbursed from
IB’s property.

(6.) A supplies the wife and children of B, a luuatie
with necessavies suitable to their condition in life. .\ is ¢a-
titled to be reimbursed from 1B3’s property.

69. A peison who is interested in the payment
of money which another
is bound Dy law to pay,
and who therefore paysit,
is entitled to he reimbursed
by the other.

Remnbursement of per-
son paying what another
is bound to pay.

Hlustration.

B holds land in Bengal on a lease granted by A, the
zemindar.  The revenue payable by A to the Government
being in arrear, his land is advertised for sale by the Govern-
ment.  Under the revenue law, the cousequence of such
sale will be the annulment of B's lease. B, to prevent the
sale and the consequent annulment of his own lease, pays to
the Government the sum due from A, A is bound to make
good to B the amount so paid.

70.  Where a person lawfully does anything for
, anotber person, or deli-
Effect  of non-gratui-

vers anything to him, not
intending to do so gratu-
itously, and the other
cnjoys the benefit thereof, the latter is bound to
restore, or to make compensation to the former
in respect of the thing so done or delivered,

tous act of which a person
enjoys the benefit,

Hlustrations.

(a) Ao teadesman, leaves woods at B's louse by mis-
take. B teeats the goods as his own. Il is hound to pay
A for them.

(b) A saves B's property from five. A is not entitled
to compensation from B3, if the cirumstances show that he in-
tended to act gratuitously,

71. A person who finds goods helonging to
another, and takes them
into his custody, is sub-
ject to the same respou-
sibility as a bailee.

Responsibility ol finder
of goods.

72. A person to whom
money has been paid by
mistake, or under coercion
must repay it.

Liability of person to
whom mouney is paid by
mistake or coercion.

Hlustrations.

(a.) A and B jointly owe 100 rupees to . A alone pays
the amount to C, and B3 not knowing this fuct, pays 100 £
pees over again to C. € is bound to repay the amount to B.

) A milway company refuses to deliver up certain
zoods to the consiguce. except upon the payment of an illegal
charge for carringe. The consignee pays the sum charged
in order to obtain the goods. . Ile is entitled to recover so
much of the charge as was illegally excessive.
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CHAPTER VI.
OF THE CONSEQUENCES OF THE BREACH OF CON-
TRACT AND NON-PERFORMANCE OF ORLIGATIONS.

73. A person who vightfully rescinds a con-
Party rightfully termi- tract, is entitled to com-

nating contract entitled to

pensation for any damnage
compensation.,

which he has sustained
through the non-fulfilment of the contract.

[Ulustration.

(a.) A, asinger, contracts with B, the manager of a theatres
to sing at his theatre for two nightsin ever ek daring the
neat two months, and B engages to pay her 160 rupees for
cach night’s performance.  On the sixth night, A wilfully
absents herselt” from the theatre, and B. in consequence,
rescinds the contract. I is eutitled to claim compensation
for the damage which he has sustained throngh the non-ful-
filment of the contract.

74.

Payment of sum  spoci-
fied to be paid in case of

When a conlract has been broken, aud
has not been discharged,
the party who suflers by

breach. such breach is entitled to
; 11)1:"“"““ of compenst-  paceive from the party
1011,

whe has broken the con-
tract, compensation for any loss or damage causcd
to him thereby which naturally avose in the usual
course of things from such breach, or which the
parties knew, when they made the contiact, to be
likely to result from the breach of it,

Such compensation is not be given for any re-
mote and indirect loss ov damage sustained by
reason of the breach,

When an cbligation resembling those created
by contract has been incurred and has not beeu
discharged, any person injured by the failure to
discharge it, is entitled to receive the same’ com-
pensation from the party in default as if he had
contracted to discharge it and had broken his
contract.

Lwplanation.—In estimating the loss, the means
which existed of remedying the inconveuicuce
caused by the non-performance of the contract
must be taken into account.

Hlustrations:

(a.) A contracts to sell and deliver 50 maunds of saltpetic
to I at a certain price, to he paid on delivery. i
promise. B is entitled to reeeive from .\, By wi
sation, the sum, i any, by which the conteact pric
of the price for which I might have obtained 50 maunds of
sultpetre of like quality at the time when the saltpetie ought
to have been delivered.

(5.) A hives B's ship to go to Bombay and there take on
hoard, on the 1st of January, a carzo (which A s to provide)
and to bring it to Caleutty, the freight to be paid when cam-
ed. I¥s ship does not go to Bombay, hut A has opportuui-
ties ef procuring suitable conveyance for the carga upon terms
as advantageous as those on which he had ¢hartered the ship.
A avails himself of those opportunitics, hut is put to trouble
and expense in dving so. .\ is entitled to receive compensa-
tion from B in respect of such trouble and expense.

(e.) A contracts to huy of B, at a stated price, 50 maunds
of rice, no tivie being fixed for delivery. A afterwardsinforins
B that he will not aceept therice it tendered to him. B is
cutitled (o receive from A, by way of conmpensation, the
amount, if any, by which the contract price exceeds that whiclt
I3 can obtain for the rice at the time when A informs B that
he will not accept it.

(d.j A coutracts to buy I's ship for 60.000 rupees, but
hreaks his promise. A must pay to B, by wayv of compensi-
tion, the excess, il any, of the contract price over the price
which B can obtain for the ship at the time of the breach of
promise.

fe.) A, in November, coutracts to buy of B, at a stated
price, 100 bales of jute, to he delivered on the st of January.
On the 15th of December, A gives notice to I3 that lie will
not aceept the jute. Ou the st January, the jute is teneder-
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ed to A, who refuses to aceept it. A must pay to B, by way
of compensation, the cxcess, if' any, of the contract priec
over the sum which B could ohtain for the jute on the 1st
of January.

(/) A, the ownerof a hoat, contracts w ith BB to take a
cargo of jute to Mirzapir, for sale at that place, starting on
a specified day.  The hoat, owing to some vnavoidable cause,
does not start at the time appointed, whereby the arrival of
the cargo at Mirzapiiv is delayed hevond the time when it
would have mrrived if the hoat had sailed according to the
contract. After that date, and before the avrival of the cargo,
the price of jute falls. The measure of the compeusation
pavable to B by Ais the difference between the price which
B could have obtained for the cargo at Mirzapar at the time
when it would have arrived if forwarded in due cowrse and
its market price at the time when it actually arrived,

(7.) A contractsto repair B’s house in a certain manner,
and receives payment in advance. A repairs the house, but
not according to contract. B is entitled to recover from A
the cost of making the repairs conform to the contract.

(%.) A contracts to let his ship to B for a year, from the
1st of January, for a certain price. I'reights vise, and, on
the Ist of January, the hire obtainable for the ship is higher
than the contract price. A breaks his promise. e must

pay to B, by way of compensation,a sum equal to thedifference
between the contract price and the price for which B could
hire a similar ship for a year on and from the Ist of
January.

(@) A contracts to supply B with a certain quantity of
iron at a fixed price, heing a higher price than that for
which A could procure and deliver the ron. B wrongfully
refuses to receive the iron. I must pay to A, by way of
compensation, the difference between the contract price of
the iron and the sum for which A could have obtained and
delivered it.

(j.) A delivers to B, a_common earrier, a machine, to he
conveyed, without delay, to A’s mill, informing B that his
mill is stopped for want of the machine, B unreasonably
delays the delivery of the machine, and A, in consequence,
loses o profitable contract with the Government. A is enti-
tled to receive from B, by way of compensation, the average
amount of profit which would have heen wade by the work-
ing of the mill during the time that delivery of itwas delayed,
but not the loss sustained by not obtaining the Government
contract. .

(£.) A having contracted with B to supply BB with 1,000
tons of iron at 100 rupees a ton, to be delivered at n stated
fime, contracts with C. for the purchase of 1,000 tons of iron
at §0 rupees a ton, telling C that hie does so for the purpose
of performing his contract with B. C fails to perform his con-
tractwith A, who eannot procure otheriron, and, in consequence,
fnils to perform his contract with B.  C must pay to A 20,000
rupees, being the profit which A would have made by the
performance of his contract with B.

() A contracts with B to make and deliver to B, by a
fixed day, for a specified price, a certain picce of machinery.
A does not deliver the picee of machinery at the time speci-
fied, and, in consequence of this, B is obliged to procure
another at o higher price than that which he was to have paid
to A, indis preyented from performing a contract which B had
made with a third person at the time of his contract with
A (but which had nov been then communicated to A, and
was compelled to make compensation for breach of that
contract. A must pay to B, by way of compensation, the
difference Letween the contract price ofthe picce of machinery
and the sun paid by B for another, but not the sum Paid by
B to the third person by way of compensation. 4 a5

(m.) A, a huilder, contracts to erect and finish a house by
the st of January, in order that B may give possession of it
at that time to C, to whom B has contracted to let it, A is
informed of the contract between B aud €. A builds the
house so badly that, before thelst of January, it falls down and
hastobere-built by B, who, in consequence, loses the rent which
lie was to have received from C, and is obliged to imake
compensation to C for the breach of his contract, A must
make compensation to I8 for the cost of re-bnilding the
honse, forthe rent lost, and for the compensation made,

(n.) A sells certain merchandisc to B, warranting it to be
of a particular quality, and B, in reliance upon this warranty,
sells it to C with o similar warranty, The goods prove to
e not according to the warranty, ‘and B hecomes Kinhlc to
pay C a sum of money hy way of compensation. B is enti-
tled to be reimbursed this sum by A, = -

(0.) A contracts to pay a sum of money to B ona day
specified. A does not pay the money on that day. B, in
eonseqiu-nrc of not receiving the money on that day, is

/

unable to pay his debts, and is totally ruined. A is not
linble to make good to B anything except the principal sum
he contracted to pay, together with interest up to the day
of payment.

(p-) A contracts to deliver 50 maunds of saltpetre to B
on the Ist of January, at a certain price. B afterwards,
hefore the 1st of January, contracts to scll the saltpetre to C
at a price higher than the market price of the Ist of January.
A breaks his promise. In estimating the compensation pay -
able by A to B, the market price of the Ist of January, and
not the profit which would have avisen to 13 {rom the sale
to C, is to be taken into account.

{g.) A contracts to sell and deliver 500 bales of cotton to
B on a fixed day. A knows nothing of B’s mode of conduct
ing his business. A breaks his promise, and B, having no
cotton, is obliged to close his mill. A is not responsible to
B for the loss caused to B by the closing of the mili,

(r.) A contracts to sell and deliver to B, on thc 1st of
January, certain cloth which B intends to manufacture into
caps of a particular kind, for whicl there is no demand,
except at that season. The cloth is not delivered till long
after the appointed time, and too late to he used that vear
in making caps. A is entitled to receive from B, by “way
of compensation, the difference hetween the contract” price
of the cloth and its market price at the time of delivery, hut
not the profits which he expeeted to obtain by making’ caps,
nor the expenses which he has heen put to in making pre-
paration for the manufacture.

(s.) A, aship-owner, contracts with B to convey him
from Calecutta to Sydney in A’s ship, sailing on the st of
January, and B pays to A, by way of deposit, one-half of his
passage-money. The ship does not sail on the Ist of January,
and B, after being, in consequence, detained in Caleutta for
some time, and thereby put to some expense, proceeds to
Sydney in another vessel, and, in conscquence, arriving too
Inte in Sydney, loses a sum of money. A is liabie to repay
to B his deposit, with interest, and the expense to which he
is put by Ins detention in Calcutta, and the excess, if any, of
the passage-moncy paid for the second ship over that agrecd
upon for the first, but not the sum of money whieh B lost by
arriving in Sydney too late. J '

7.

Title to compensation
for breach of contract in
which a sam is named
as payable in case of
breach.

When a contract has been broken, if a sum

is named in the contract’
as the amount to be paid

in case ol such breach, the

party complaining of the

breach is entitled, whether

oriot actual damage or loss is proved to have

been caused thereby, to receive from the party

who has broken the contract reasonable compensa-

tion not exceeding the amount so named.

Lxplanation.—Where, under provisions of any
law, any person enters into any hond to peiform
any condition under a specified penalty, he is
liable to pay the full amount of such penalty il
he does not perform the condition of the hond,

Illustrations.

(a.) A contracts with B to pay B Rs. 1,000 if he fails to
pay B Rs. 500 on a given day. A\ fails to pay B Rs. 500 oy
that day. Bis entitled to rccover from A such compensation
not exceeding Rs. 1,000 as the Conrt considers reasonable,

(b.) A contracts with B that if .\ practises
within Caleutta he will pay B Rs, 5,000, A Prietises as a
surgeon in Caleutta. B is entitled to such (~mnpon.~':m:m|
not exceeding Rs. 5,000 as the Court considers reasonable

(e.) A gives a reeognizance binding him in a penaltv o
Rs. 500 to appear in Court on a ('(-rl:lin.,du\'.l nlll:':I 1]'():1"!‘1.‘21(‘3 lnri‘f
recognizance.  ITe is liable to pay the whole penalty. '

a8 a surgeon

CHAPTER VII.
SALE OF GOODS.
\WHEN PROPERTY IN GOODS S0LD pAssgs,
70.

*Goads’ defined.

In this chapter, the word ¢ g0ods’ means
and includes every Kkind
of moveahle property.



77. Sale is the exchange of property for a
eSal ennnd price. It involves the
; transfer of the ownership

of the thing sold from the seller to the buyer.

78. Sale is effected by offer and acceptance
of ascertained goods for
a price,

or of a price for ascertained goods,

Sale how effected.

together with payment of the price or deli-
very of the goods, or with tender, part pay-
ment, earnest, or part delivery, or with au agree-
ment, express or implied, that the payment, or
delivery, or both, shall be postpened.

Where there is a contract for the sale of ascer-
tained woods, the property in the goous sold passes
to the buyer when the whole or part of the price
er when the carnest is paid, or when the whole or
part of the goods are delivered.

If the parties agree expressly, or by implica-
tion, that the payment or delivery, ov both, shall
be postroned, the property passes as soon as the
proposal for sale is accepted.

Illustrations.

(a.) B offers to buy A’s horse for 500 rupees. A aceepts
B’s offer. and delivers the horse to B.  The horse becomes
B’s property on delivery.

(6.) A sends goods to B, with the request that he will
buy them at a stated price if he approves of them, or return
them if he does not approve of them B retains the goods,
and informs A that he approves them,  The goods
become B’s when I3 retuins them,

(c.) B offers A, for his horse, 1,000 vupees, the horse
to be delivered to A on a stated day, and the price to he
paid on another stated day. A aceepts the offer. The
horse becomes B3’s as soon as the proposal is aceepted.

(d.) B offers A, for his horse, 1,000 rupees, on a month’s
credit. A accepts the offer, The horse hecomes B’s as
soon as the offer is accepted,

(e.) B, on the 1st January, offers to A, for a quantity of
rice, 2,000 rupees, to be paid on the 1st March following,
the rice not to be taken away till paid for. A aceepts the
offer, The rice becomes B's as soon as the offer is accepted.

79,
Lffect of agreement for

sale of thing to be as-
certained, made, or finished.

of

Where there is a contract for the sale of a
thing which has vet to be
ascertained, made, or
finished, the ownership
of the thing is not trans-
ferred to the buyer until it is ascertained, made,
or finished.

Tllustration.

B orders 4, a barge-builder, to make him a barge. The
price is not made payable by instalments. While the barge
is building, B pays to A money from time to time on ac-
count of the price. The ownership of the barge does not
pi'ss to B until it is finished.

80. Where, by a contract for the sale of goods,
¥ the seller is to do anything
“s“l‘? ‘?{080"“‘1: iwul::thtut]r‘:: to them for the purpose of

seller is 10 sta . . i
T baer el o e pul.tmg them into @ .?tdtc
Aot % in which the buyer is to
take them, the sale is not

complete until such thing has been done,

Llustrations.

(a.) A, a ship-builder, contracts to sell to B, for a stated
price, a vessel which is lying in A’s yard ; the vessel to be
ri_ged and fitted for a voyaze, and the price to be paid on
delivery. Under 1lie contract, the property in the vessel
does not pass to B uutil the vessel has been rigged, fitted
up, and delivered.

(b.) A contracts to build a ship for B for a price, payable
by instalments, dependent on the progress of the building
of the ship, ﬂl:_d;?thc ship is to he built under B's superin-

VI,—/(

tendence. The ownership of the waterials incorporated
with the ship passes to B at the time of incorporation, us
this was intended by the parties, but the materials lying in
A’s yard, though suited and intended for the ship, do not
pass to B until they are actually incorporated with the ship.

8l. Where anything remains to be done to
the goods by the seller for
the purpose of uscertaining
the amount of the price,
the sale is not complete
until this has been done.

Sale of goods when
seller has to do anything
thereto in order to as-
certain price,

Illustrations.

(@) A, owner of a stack of bark, contracts to sell it to
B, weigh and deliver it at 100 rupees per ton, B agrees to
take and pay for it on a certain day. Part is weighed and
delivered to B ; the ownership of the residue is not trans-
ferred to B until it has heen weighed pursuant to the contract.

(4.) A contracts to sell a heap of clay to B at a certain
price per ton. B is, by the cortract, to load the clay in his
own carts, and to weigh cach load at a certain weighing
machine which his earts must pass over on their way from
A’s ground to B’s place of deposit. Iere, notling more
remains to be done by the seller; the sale is complete, and
the ownership of the heap of clay is transferred at once.

82.  Where the goods are not ascertained at the

time of muking the con-

Sale when goods ave s e v
unascertained at date of tract of “ale' 113 ':""’es 3
agreement. sary to the completion of

the sale that the guods
shall be ascertained.
Illustration.

A agrees to sell to B, 20 tons of oil in A’s cisters,  A’s
cisterns contain more than 20 tons of oil. No portion of
the oil has hecome the property of B.

83. Where the goods ave not ascertained at
the time of making the
agreement for sale, but
goads answering the des-
cription in the agrecement are subsequently appro-
priated by one paity for the purpose of the agree-
ment, and that appropriation is assented to by the
other, the goods have been ascertained, and the
sale complete.

Ascertainment of goods by
snhsequcnt ll])[)l‘()pl’l.’l'i”ll.

[lustration.

A, having a quantity of sugar in bulk, more than suffi-
cient to fill 20 hogsheads, contracts to sell B 20 hogsheads
of it. After the contract, A fills 20 hogshends with the
sugar, and gives notice to I’ that the hogsheads are ready,
and requires him to tuke them away. B says he will take
them as soon as he can. Dy this appropriation by A and
assent by B, the sugar becomes the property of B.

84. Where the goods are notascertained at the
time of making the con-
tract of sale, and by the
terms of the coutract the
seller is to do an act with reference to the goods
which cannot be done until they are appropriated
to the buyer, the seller has a right to select any
goods answering to the contract, and by his doing
s0, the gouds are ascertained:

Ascertainment of goods
by seller’s selection,

Hlustration, !

B agrees with A to purchase of him, at a stated price,
to be paid on a fixed day, 50 maunds of rice out of a_larger
quantity in A’s granary. It is agreed that B shall send
sacks for the rice, and that A shall put the rice into them.
B does so, and A puts 50 maunds of rice into the sacks, The
goods have been ascertained.

85. Where an agreement is made for the sale

Agreement for sale of of immgveable and l’:?ovg'

immoveabse and moveahle able property combined,

property combined., the owneship of the

woveable property does

not pass before the transfer of the immoveable
prOperty.



Lllustration.

A agrees with B for the sale of a house and furniture.
The ownership of the furniture docs not pass to B until
the house is conyeyed to B.

86. When goods have become the property of
the buyer, he must bear
any loss aviging from tieir
destruction or injury.

Buyer’s risk.

Nustrations.

(a.) B offers, and A accepts, 100 rupees for a stack of
five-wood standing on A’s premises, the fire-wood to he
allowed to remain on A's prewises till a certain day, and not
to be taken away till paid for. Before payment, and while
thie fire-wood is un A’s premises, it is accidentully destroyed
by fire. B must bear the loss.

(4.) A bids 1,000 rupees for a picture at a sale by auction,
After the bid, it is injured by an accident. If the accident
happens before the hammer falls, the loss falls on the seller ;

if afterwards, on A,

87. When there is a contract for the sale of

ok b goods not yet in existence,

rausfer of- ownership | R R <
of gaods agreed to be sold the owners tip ot the goods
ivhilonon-esistent. may be transferved by acts
doue after the goods are
produced, in pursnance of the contract, by the
seller, or by the bayer with the seller’s assent.

Hllustratians.

wte) A contiacts to sell to B, for a stated price, all the
indigo which shall be produced at A’s factory dwring the

ensumyg year, A, when the indigo has been manufactured,
gives B an acknowledgment that he holds the indigo at his
disposal. ‘The ownership of the indigo vests in B from
the date of the acknowledgment.

{b.) A, for a stated price, contracts that I may take and
sell any crops that shall be grown on his land in suceession to
the erops then standing,  Under this contract, B, with the
assent of A\, takes possession of some erops grown in succes-
sion to the crops standing at the time of the contract. The
ownership of the crops, when taken possessiou of, vests iu B.

(c.) A, for a stated price, contracts that B may take and
sell any crops that shall be grown on Lis land in succession
to the crops then standing.  Under this contract, B applies
to A for possession of sowe crops grown in succession to
the crops which were standing at the time of the contract,
A refuses to give possession.
has not passed to B, though A may commit a breach of con-
tract in refusing to give possession,

88. A contract for the sale of goods to he
delivered at a future day
is binding, though the
goods are not in the pos-
session of the seller at the
time of making the con-
tract, and though, at that
time, he has no reasonable expectation of acquiring
them otherwise than by purchase.

Contract to sell and
deliver at n future day,
goods not in_seller’s pos-
session at date of con-
tract.

Llustration.

A contracts, on the lst January, to sell B 50 shares in the
East Indian Railway Company, to be delivered and paid for
on the 1st March of the sume year. A, at the time of mak-
ing the contract, is not in possession of any shares. The
contract is valid.

89, Where the price of goods sold is not fixed
e by the contract of sale, the
r?g:“’““"“‘m“" HREE buyer is bound to pay the
PSS seller such a price as the

Court considers reasonable,

Illustration.

B, living at Patua, orders of A, a couch-huilder at Caleutta,
a carriage of a pm'ucul{lr description.  Nothing is said by
either as to the price,  The order having beeu exeeuted, and
the price being in dispute between the buyer and the seller,
the Court must decide what price it considers reasonable,

The ownership of the crops
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DELIVERY.
90. Delivery of goods sold may be made by
doing anything which has
: the effect of putting them
in the possession of the buyer, or of any person
authorized to hold them on his behalf.

Delivery how made.

Nllustrations.

A sells to B a horse, and enuses or permits it to bé™

(a.)
“The removal to B’s stable

removed from A’s stables to Bs.
is a delivery.

(6.) DB, in England, orders 100 bales of cotton from A, a
merchant of Bombay, and s nds his own ship to Bomhq)‘ .I'or
the cotton. The putting the cotton on hoard the ship is a
delivery to B.

(e.) A sclls to B certain specific goods which are locked
upinagodown A gives B the key of the godown, in order
that he may get the goods, This 1s a delivery.

(d.) A sclls to B five specific casks of oil.  The oil is in
the warchouse of A. B sclls the five casks to C. A receives
warchouse rent for them from C, This amounts to a deli-
very of the oil to C, as it shows an assent on the part of A
to hold the goods as wherchouseman of C.

(e.) Asells to B 50 maunds of rice in the possession of
C, a warchouscman. 5

A gives B am order to C to transfer
the rice to B and C assents to such order, and transfers the
rice in his hooks to B.  This is a delivery.

(f.) A agrees to sell B five tons of oil, at 1,000 rupees
per ton. to he paid for at the time of delivery. A gives to
C, a wharfinger, at whose wharf he had twenty tous of the
oil, an ovder to transfer five of them into the name of B.- C
makes the transfer in his books, and gives A’s clerk a notice
of the transfer for B, A's clerk takes the transfer-notice to B
and offers to give it him on payment of the bill. B refuses
to pay. 'There has been no delivery to B, as B never assent-
ed to make C his agent to hold for him the five tons selected
by A,

91.

Lifeet  of delivery
wharfinger or carrier.

A delivery to a wharlinger or carrier of
the goods sold, has the
same eflect as a delivery
? to thebuyer, but dues not
render the buyer liable for the price of goods
which do not reach him, unless the delivery is so
made as (o enable him to hold the wharfinger or
carier responsible for the safe delivery of the
goods, :

to

lllustration.

B, at Agra, orders of A, who lives at Calentta, three casks
of oil to he seut to him by railway. A takes three.casks of
oil directed to B to the railway station, and leaves them
three without conforming to the rules which must be com-
plicd with in order to render the Railway Company respon-
sible for their safety. The goods do not reach B. There
has not been a sullicient delivery to charge B in a suit for
the price.

92. A delivery of part of goods in progress of
the delivery of the whole
: : has the same effect, for
the purpose of passing the property in such goods,
as a delivery of the whole; but a delivery of part
of the goods with an intention of severing it {réui
the whole, does not operate as a delivery of the
remainder.

Lffect of part-delivery.

Hllustrations.

(@) A ship arives in a harbour laden with
sipned o A, the buyer of the eargo. The captain begins to
discharge it, and delivers over part of the zoods to A in
progress of the delivery of the whole. 'Chis is a delivery
of the cargo to A for the purpose of passing the preperty in
the cargo.

b)) A sells to B astack of fire-wood, to he paid for by
bill on delivery. After the sale, B applies for and obtains
from A leave to take anay some of the fire-wood, This has
not the legal cficet of delivery of the whole
. (c.) A sells 50 mannds of rice to B. The rice remains
in A’s warehouse.  Alter the sale, B sells to C 10 maunds
of the rice, and A, at B’s desire, sen to C
This has not the legal erfeey of d l']? l-hc oG

elivery of the whole,

a cargo con-
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93. In the absence of any special promise to
the contrary the seller of
goods is not bound to de-
liver them until the buyer
applies {or possession.
Iu the absence of any promise as to deli-
very, goods sold are to
be delivered at the place
~ at which they are at the time of the sale, and
goods contracted to be sold are to be delivered at
the place at which they at the time of the contract

. Seller not hound to de-
liver until buyer applics
for possession.

94.

Place of delivery.

for sale, or, if not then in existence, at the place

at which they are produced.
SELLER’s LN,
95, Uniess a contrary intention appears by the
contract, a seller has a
lien on wold goods as long
as they remain in his possession, and the price or
any part of it remains unpaid. -

96.

Seller’s lien.

Where, by the contract, the payment is to
be made at a future day,
but no time is fixed for
the delivery of the goods,
the seller has no lien, and
the Duyer is entitled to a
present delivery of the goods without payment.
But if the buyer becomes insolvent before delivery
of the goods, or if the time appoiuted for payment
arives before the delivery of the goods, the seller
may retain the goods for the price.
Beplanation.—A person is insolvent who has
ceased to pay his debts in the usual course of
business, or who is incapable of paying them.

Lien where payment to
be made at afuture day, but
no time fixed for delivery.

‘ Insolveney’ defined.

Hlustration.

A sells to B a qauntity of sugar in A's warchouse, It is
agreed that three mouths’ credit shall be given. B allows
the sugar to remain in A’s warchouse.  Before the expiry of
the three months, B stops payment. A may retain the goods
for the price.

97. Where, by the contract the payment is
to be made at a future
day, and the buyer allows
the goods to remain in
the poxsession of the seller
until that day, and does
not then pay for them, the seller may retain the
goods for the price.

Where payment o be
made at future day, and
buyer allows goods to re-
main in seller’s prossession.

Hlustrations.

A sells to BB a quantity of sugarin A’s warchouse. It is
agreed that three months’ credit shall be given. B allows
the sugar to remain in A’s warchouse till the expiry of the
three months, and then does not pay for them. A may retain
the goods for the price.

98. A seller, in possession of goods sold, may
retain them for the price
against any subsequent
buyer, unless the seiler
has recognized the title of the subsequent buyer.

Seller’s  lien
subsequent buyer.

against

S1oPPAGE IN TrANsIT.

99. A seller who has parted with the posses-
Pow bt sion of the goods, and has
sit ower to stop I rall- ¢ received the whole

price, may, if buyer be-
comes insolvent, stop the goods while they are in
transit to the buyer.
100. Goods are to be deemed in transit while
- they are in the possession
e gonds o 0 v o1 Y urir, or e
3 at any place in the course

of transmission to the buyer, and are not yet come
into the possession of the buyer, or any person on
his behalf, otherwise than as being iu possession
of the currier, or as being so lodged.

Tlustrations.

(@) B, living at Madras, orders goods of A, at Patna,
and dircets that they shall be sentto Madeas. The goods
are seut to Calentta, and there delivered to C, a wharfinger,
to be forwarded to Madras., The goods, while they are in
the possession of C, are in transit, . g

(b.) B, at Delhi, ovders goods of A, at Caleutta, A con-
signs and forwards the goods to B at Delbi. On arrival
there, they are taken to the warehouse of B, and left theve,
B refuses to receive them, snd immediately afterwards stops
payment,  The goods are in transit,

(c.) B, who lives at Pund, orders goods of A at Bombay.
A sends them to Pund by ¢, a carrier appomted by B, The
gonds arvive at Pund, and ave placed by C. at B’s request, in
C’s warchouse for B.  The goods are no longer in transit.

(d) B, a merchant of London, orders 100 bales of cotton
of A, a merchant at Bowm I3 sends his own ship to
Bombay for the cotton. The traisit is atan end when' the

" cotton is delivered on Loard the ship.

(e.) B, a merchant of Londond, orders 100 bales of cotton
of A, wmerchant at Bombay. Bsends his own ship to
Bombay for the cotton. A delivers the cotton on hoard the
ship, and takes bills of luding from the master, making the
cotton deliverable to A’S ovdér or assigus  The cotton
arrives at London, but hefore coming into B’s possession,
B beeomes insolvent.  he cotton has not been paid for. A
may stop the cotton.

101. The right of stoppage does not, except in
the cases  hereinafter
mentioned, cease on the
buyer's veselling the goo:ls
while in transit, and veceiving the price, but conti-
nues until the goods have been delivered to the
second buyer, or to some person on his behalf,

102, "The right of stoppaue ceases if the buyer,
having obtained a bill of
lading or other document
showing titie to the goods,
assigns it, .whilé the goods are in trausit to a
second buyer, who is acting in good [aith, and who
gives valuable consideration for them.

Continuance of right of
stoppage.

Cessation of right on as-
signent of bill of Iading.

Hustrations.

(a.) A sells and consigns certain goods to B, A being
still unpaid, B beeomes fusolvent, and while the gaods are
in transit, assigos the bill of lading for cash to €, who is not
aware of his insolveney. A caunot stop the goods in transit,

(h.) A sells and cousigns certain goods to B. A being
still unpaid, B becomes insolvent, and while the zoods are
still in transit, assizus the bill of lading for cash to C, who
kunows that Il is nsolvent. The assignment not being in
good faith, A may still stop the zoods m transit.

103, Where a bill of lading or other instru-

Stoppage on payment ment of title to any goods
to pledgee of amount of is assigned by the buyer
claim. of such goods by way of
pledge, to sceure an advance made specifically
upon it, in good faith, the seller cannot, except on
payment or tender to the pledgee of the advance
so made, stop the goods in transit.

Hlustrations.

(a.) A sells and consizus goods to B of the value of
12,000 yupees. B assigns the bill of tading for thase goods
to C to sccure aspecific advance of 5,000 rupees made to
him upon the bill of lading by C. B becomes insolvent,
heing mdebted to € to the amount of 9,000 rupees, A is
not entitled to stop the goods except on payment or tender
to C ol 5,000 1 3 0

(4. sells and cowizns goods to B of the value of
12,000 vapees. D assigns the bil} of leding for those goGd
to C, to seeure the sum of 5,000 rupees due from mm to C,
upon a general balunce of acconnt. 1 hecowes insolvent. A
is entitled to stop the goods in transit without payment or
tendesr to C of the 5,000 rupees. d

3




The seller may effect stoppage in transit
either by taking actual
possession of the goods,
or by giving notice of his claim to the curier or
other depositary in whose possession they are.

104.

Stoppage how effected.

105.  Such notice miay be given either to the
person who has the im-
mediate possession of the
gaods, or to the priucipal whose servant has pos-
session,  In the lutter case, the notice must he
given at such a time, and under such circumstin-
ces, that the principal, by the exercise of reasona-
ble diligence, may conmuuicate it to his servant
in time to prevent a delivery to the huyer.

1006.

Notice of seller’s claim.

Stoppage in transit entilles the seller to
held 1he goods stopped
until the price of the
whale of the goods sold
is paid.

Right of scller on stop-
page.

Tllustration.

A sells to B 100 bales of rcotton ; 60 bales having come
into B’s possession, aud 40 being still in transit, B becomes
insolvent, and A being still unpaid, stops the 40 bales in
transit, A is entitl d to hold the 40 bales until the price
of the 100 bales is paid.

RE-saLE.

107, ‘Where the buyer of goods fails to perform

his part of the contract

either by not taking the

goods sold to him, or by
not paying for them, the seller, having a lien on
the goods or having stopped them in transit, may
alter giving notice to the buyer of his intenticn to
do so, re-sell them after the lapse of a reasonable
time, and the buyer must bear any loss, but is not
entitled to any profit which may occur on such

~ re-zale, -

Trree.

Re-sale on buyer's fail-
ure to perform,

108.  No seller can give to the buyer of goods a
better title to those goods
than he  has himself,
except in the following
cases 1-—

Title conveyed Dy scller
of goods to huyer.

Lreeption 1. When any person is, by the
consent of the owner in possession of any “goods
orin possession of any bill of lading, dock-warrant,
warehouse-keeper’s certificate or wharfinger’s cer-
tificate or warrant or order for delivery, or other
document showing fitle to the goods, he may
transfer the ownership of the goods of which he is
£0 in possession, or {o which such documents
relate, to any other person, and give such person
a good title thereto, notwithstanding any instruc-
tions of the owner to the contrary : Provided that
the buyer acts in good faith, and under circum-
stinces which are not such as to raise a reasonable
presumption that the person in possession of the
gouds or documents has no risht to sell the goods.

Laeeption 2. If one of several Joint-owners of
goods hias the sole possession of them by the per-
mission of the co-owners, the ownership of the
goods is transferred {o any person who buys them
in good faith, and under circumstances which ave
not such as to raise a reasonable presumption that
the person in possession of the guods bas no right
to sell them. ; g

Zeaception 3. When a person has obtained
possession of goods under a contract voidable at
the option of the other party thereto, the ownership

‘property in the hors

. for hadness of title.

of the goods is transferred fo a third person who,
before the contract is rescinded, buys them in good
faith of the person in possession, unless l]n.- cir-
cumstances which render the contract voidable
amounted to an offence committed by the seller or
the person whom he represents.

In this case the original seller is entitled to
compen-ation from the origiual purchaser for any_
loss which the seller may have sustained by being
prevented from rescinding the contract.

Tllustrations.

(2.) A buys from B, in gooll faith, a cow which B had
stolen from C. The property in the cow is not transferred
to A.

(0.) A, a merchant, intrusts B, his agent, with a bill of
]ndinf_: relating to certain goods, .mlll instructs B not to
sell the goods for less than a certain price, and not to give
credit to 1. B sells the goods to D for less than that price,
and gives D threc months’ credit. The property in the
goods passes to D. S

(c.) A sells to BB goods of which he has the bill of lading,
but the bill of lading is made out for delivery of the goods
to C, and it lius not been endorsed by C.  The property is
not transferred to .

(d) A, B and C are joint Hindd brothers, who own
certain cattle in common. A isleft by Band Cin posses-
sion of a cow, which he sells to D. D purchases bond fide.
"The property in the cow is transferred to D.

(e.) A, by a misrepresentation not amounting to cheat-
ing, persuades B to sell and deliver to him a horse. A sells
the horse to C before B has rescinded the contract. The
is tran dto C; and B is entitled
to compensation from A for any loss which D has sustained
by heing prevented from gett ng back the horse.

(f.) A compels B by wrongful intimidation, or induces
him by cheating or forgery, to sell him a horse, and, hefore
B reseinds the contract, sells the horse to C. The property
is not transferred to C.

WarranTy.
109. Ifthe buyer, or any person claiming under
im, is, by reason of the
Scller’s  responsibility him, is, by reason of th

invalidity of the seller’s
title, deprived of the thing
sold, the seller is responsible to the buyer, or
person claiming under him, for loss thereby caused,
unless a contrary intention appears by the contract.

110.  An implied war-
ranty of goodness or qua-
i lity may he established by
the custom o any particular trade.

Tmplied warranty  of
gooduess or quality.

11l. On the sale of
Warranty of soundness Provisions, there is an
on sale of provisions. unphc(l warranty that

they are sound.

On the sale of goods by sample, there is _
an implied warranty that
the bulk is equal in
quality to the sample.

112.

Warranty on
goods by sample.

sale of

118. Where goods are sold as being of a cer-
e tain dc_nom_in:uion, there
15 an implied warranty
that they are such gomjs
asare commercially known
by that denomination, althouch the buyer may
have houuht them by sample, or aiter inspection
of the bulk.

Dwplanation.—But if the contract specifically
states that the goeds, though sold as ofa certain
denomination, are ust warranted to be of that
denomination, theve is no implied warranty.

Warranty on sale
goods sold as being of a
certain denomination,



Tllustrations.

(a.) A, at Caleutta, sclls to B twelve bags of « waste
silk,” then on its way from Moorshedabad to Caleutta:
There is an implied warranty by A thatthe silk shall he such
as is known in the market under the denomination of
“ waste silk.”

(h.) A buys, by sample and after havinginspected bulk?
100 hales of ** Fair Bengal” Cotton.  The cotton proves not
to be such as is known in the market as ““ Fair Bengal’ :
there is a hreach of warranty.

114.
Warranty where goods

ordered for a specified
purpose.

Where goods have been ovdered for a
specified  purpose,  for
which goods of the deno-
mination employed in the
order are usually sold,
there is an implied warranty by the seller that the
goods supplied are fit for that purpose.

Ilustration.

B orders of .\, & copper manufacturer, copper for sheath-
ing a vessel, A, on this order, supplies copper. There is
an implied warrauty that the copper is fit for sheathing a
vessel,

115.  Upon the sale of an article of a well-known

ascertained kind, there is

ﬁ“}“ of article 'O!l 1 no implied warranty of its
]‘\"i?ul' mown - aseertained - figness for any particular
purpose.
Hlustration.

~ D writes to A, the owner of a patent invention for clean-
ing cotton—* Send me your patent cotton-cleaning machine
to clean the cotton at wy fuctory.” A sends the machine
according to order. There is an implied warranty by A that
it is the article known ax A’s patent cotton-cleaning machine,
but none that itis fit for the particular purpose of eleaning
the cotton at B’s factory.

116.

Non-responsibility
latent defects.

In the' absence of fraud and of any ex-
press warranty ol quality,
the seller of an article,
which answers the de-
seription under which it was sold, is not responsible
for a latent defect in it.

for

Mustration.

A sells to Ba horse. It tuims out that the hovse had at
the time of the sale a defect of which A was unaware. A isnot
responsible for this.

117.

Where a specific article, sold with a
warranty, has been deli-
vered and accepted, and
the wwrranty is broken,
the sale is not thereby rendered voidable, but the
buyer is entitled to compensation from the seller
for loss caused by the breach of warranty.

Buyer’s right on breach
of warranty.

Hlustralion.

A sells to B a horse, warranted sonnd.  The horse proves to
have been unsound at the timeof sale. D isentitled to com-
pensation from A for loss eaused by the unsoundness.

118.

Rejection or return of
zoods sold with warranty.

Where there has been a contract, with a
warranty, for the sale of
aoods, which at the time
of the contract were not
ascertained, or not in existence, and the warranty
is broken, the buyer may

accept the goods or refuse to accept the goods
when tendered,

or keep the goads for a time reasonably suflicient
for examining aud trying them, and then rgl'usc to
accept them, provided that, during such time, he
exercises no other act of ownership over them than
is necessray for the purpose of examination and
trial.

VI,—78
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In any case the buyer is entitled to compensa-
tion from the seller for any loss caused by the
breach of warranty ; but if'he accepts the goods
and intends to claim compensation, he must give
notice of his intention to do so within a reasonable
time after discovering the breach of the warranty.

Ilustrations.

(@) A agrees ta sale and, without application on B's part,
deliver to 1) 200 bales of unascertaived cotton by sample,
Cotton, not in accordance with sample, is delivered to B B.
may return it if he has not kept it longer than w reasonable
time for the pnrpose of examination,

(0) D agrees to buyof A twenty-five sacks of flour by
sample. The flour is delivered to B. who pays the price. B,
upon examination, finds it not equal to sample, and informs
A that he weans to claim compeusation. B afterwards nses
two sacks, and sells one.  Ile cannot now repudiate the con-
tract and recover the price, but he is entitled to compensa-
tion from A for any loss caused by the hreach of warranty.

(c) B makes two pairs of shoes for A by A's orders.
When the shoes are delivered, they do not fit A, A keep
both pairs for g day. He wears one pair for a short time in
the house, and takes_a long walk out of doors in the other
puir.  He may refuse to accept the first pair, but not the
second. DBut he muy recover compensation for any loss sua-
tained by the defect of the second pair.

MISCELLANEOUS.
9

119

. When the seller sends goods not ordered
with goods ordered, the
buyer may refuse toaccept
any of the goods sa sent,
if there is risk or trouble
in separating the goods ordered from the goods not
ordered.

Refusal to accept when
goods not ordered are
sent.

Tlustration,

A orders of B specifle articles of chinn. B sends these
articles to A in a hamper with other articles of china which
had not heen ordeved. .\ may refuse to aceept any of the
goods seut,

120. Ifa buyer wrongfully refuses to accept
the goods sold to him, this
amounts to a breach of the

contract of sale.

Effect of wrongful re-
fusal to accent.

121.  When goods =old have Leen delivered to
N o the buyer, the seller is
Reseission on failure to

not entitled to rescind the
contract on the huyer’s
failing to pay the price at the time fixed, unless it
was stipulated by the contract that he should be
s0 entitled. X

129

~Za

pay price at time fixed.

Where goods are sold by auction there is
a distinct and separate
sale of the goods in each
lot, by which the owiier-
ship thereol is transferred as cach lot is knocked
down.

123

Lie

Sale of several lots by
auction,

If, at a sale by auction, the seller makes
use of pretended biddings
to raise the price, the sale
is voidable at the option of the buyer.

Puffers at auction.

CHAPTER VILI.
()[-‘ INDEMNITY AND GUARANTEE.

124. A contract by which oune party promiscs
to save the other from loss
caused to him by the con-
duct of the promisor himself, or by the conduct
of any other person, is called a contract of indem-
nity.

“Tudemnity * defined.
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Hllustration.

(a.) A contracts to indemnify B against the consequen-
ces of any procecdings which C may take against B in respeet
of a certain sum of 200 rupees. This is a contract of in-
demnity.

125. The promisee in a contract of indemnity,
Rights and liabilities acting within the scope of,
of indemnity-holder when his authority, is entitled to
sued, recover from the pro-
misor—

(1) all damages which he may be compelled to
pay in any suit in respect of any matter to which
the promise to indemnify applies ;

(2) all costs which he may be compelled to pay
in any such suit if;, in bringing or defending it, he
did not contravenc the orders of the promisor and
acted as it would have been prudent for him to act
in the absence of any contract of indemnity, or if
the promisor authorized him to bring or defend
the suit ; .

(3) all sums which he may have paid under
the terms of any compromise of any such suit if
the compromise was not confrary to the orders of
the promisor and was one which it would have

. been prudent for him to make in-the absence of
any contract of indemnity or if the promisor au-
thorized him to compromise the suit.

126. A contract of guarantee is a contract to
perform the promise or
discharge the liabiliny of
a third person in case of
his default. The person
who gives the guarantee is called the surely, the
person, in respect of whose default the guarantee
1s given, is called the principal debtor, and the
person to whom the guarantee is given is called
the creditor. A guarantee may be either oral or
written,

Definitions of ¢ guaran-
tee, ‘surcty,’ ¢principal
debtor,” and ¢ creditor.

127.  Anything done or any promise made for
the benefit of the princi-
pal debtor, may be a suffi-
cient consideration to the
surety for giving the guarantee.

Consideration for gua-
rantee,

Illustrations.

(a,) B requests A to sell and deliver to him goods on
credit. A agrees to do so, provided C will guarantce the
payment of the price of the goods. C promises to guarantee
the payment in consideration of A's promise to deliver the
goods. This is a sufficient consideration for C’s promise.

(6.)  Ascllsand delivers goods to B. C afterwards requests
A to forbear to sue B for the debt for a year, and Promises
that if he does so, C will pay for them in default of payment
by B. A ngrees to forhear ns requested. This is n suffi
cient consideration for C’s promise.

(e.) A sells and deliversgoodsto B. C afterwards, with-

out consideration, agrees to pay for them in default of B,
The agreement is void.

128. “The liability of the surety is co-extensive
Surety’s liability. with that of the principal

. : debtor, unless it is other-
wise provided by the contract,

Lilustration.

A guarantees to Bithe payment of a bill of exchange by
C, the acceptor. The bill'is dishonoured by G, A is liable,
not only for the amount of the bill, but also for any interest
and charges whiclh may have become due gn it,

129. A guarantee which extends to a series
of transactions, is called a

RSB R gLaantec, continuing guarantee,

Tllustrations.

(@). A, in consideration that B will employ C in collecting
the rents of B’s. zaminddri, promises B to he rcsppnslb!(‘,
to the amount of 5,000 rupees, for the due collection r!ml
payment by C of those rents, This is a continuing
guarantece.

(0.) A guaranteces B, a tea-dealer, to the amount of
A£100 for any tea he may from time to time supply to ,C ?3
supplies C with tea to above the value of A£100, and G pays
B for it.  Afterwards I3 supplies C with tea to the value of
£200. C fails to pay. The goarantee given by A \\‘:l}S a
continuing guarantee, and he is accordingly liable to B to
¢he extent of .£100,

¢.) A guarantces B the price of five sacks of flour to
be delivered by B to C payable in one month. D dclivers
five sacks to C. A pays for them. .-\ﬁcr\m’rfls B delivers
four sacks to , which C does not pay for. The guarantee
given by A was not - continuing guarantee, and accordingly
Te is not liable for the price of the four sacks.

180. A continuing guarantee may be at any
time revoked, as to future
transactiens, by the surety,
by notice to the creditor.

Revocation of continu-
ing guarantec.

Hlustrations.

(@) A, in consideration of B’s discounting, at A’s request,
bills of exchange for C, guarantces to B fer twelve months
the due payment of all such bills to the extent of 5,000
rupees. B discounts bills for C to the extent of 2,000
rupees.  Alterwards, at the end of ﬂu:cc months, A revokes
the guarantce. This revocation discharges A from all
linbility to B for any subscquent discount. But A is liable
to B for the 2,000 rupees, on default of C.

(b.) A guarantees to B, to the extent of 10,000 rupees,
that C shall pay all the Bills that I shall draw upon him,
B draws upon C. C accepts the bill. A gives notice of
revocation. C dishonours the bill at maturity. A is liable
upon his guarantee.

131, The death of the suretyoperates, in the
absence of any contract
to the contrary, as’ a
revocation of a continu-
ing guarantee, so far asregards future transactions,

Revocation of continuing
guarantee by surety’s death,

132.  Where two persons contract with a third
person to undertake a
certain liability, and also
contract with each other
that ane of them shall be
liable only on the aefault
of the other, the third person not heing a party to
such contract, but being aware of its existence,
the lability of each of the two persons to the third
person under the first contract is not affected by
the existence of the second contract.

Liability of two persons
primarily liable, notaffected
by a private arrangement
as to saretyship. §

Hlustration.

A and B make a joint and several prowissory note to C.
A makes it, in fact, as surety for B, and C knows this af:

the time when the note is made. The fact that A, to the™

knowledge of C, made the note as surety for B, is no an-
swer {o a suit l))' C against A upon the note,

133. Any variance made without the surety’s -

D trirge T Rl by c]onsent, in the terms of
variance in ferms of con- Uhe coniract between the
T principal and the creditor,

, dlsclmrgcs the surety us
to transactions subsequent to the variance,

Lllustrations.

(a.) A becomes surety to C for B’s conduct g
in C’s bank, Afterwards, B and C
consent, that B’s salary shall bhe
become linble to one-fourth of the losses on overdrafis. B
allows a customer to overdraw, and the bank lnséq s-‘
of money. A is discharged from s suretyshi ‘b“ 5;;:2
variauce made without his consent, snd is not linbl(lz, toy ki
good this loss, Jase

S 4 manager
. contract, without A’s
aised, and that Lie shall

v



(_l'-) A guarantees ( against the misconduct of B in an
office to which B is appointed hy C, and of which tlic duties
are defined by an Act of the legislature. By a subsequent
Act, the nature of the office is materially altered, After-
wards B miseonducts himself. A is discharged from’ future
liability under his guaruntce by the chaugc._ though the
misconduct of B is in respeet of a duty not affected by the
later Act.

(¢) C agrees to appoint B as his clerk to scll‘;:c‘mds‘:tt
A yearly salary, upon A’s hecoming surety to C for B's
duly accounting for monies received by him as such clerk.
Afterwards, without A’s knowledge or consent, C and B
agree that B should he paid by a_commission on the goods
sald by him and not by a fixed salary. A is not liable for
subsequent misconduct of B.

(d.) AgivestoCa continuing guarantee lo‘ the extent
of 3,000 rupees for any oil supplied by C to B on credit.
Afterwards B becomes embarrassad, and, \\'ithnl{t the know-
ledge of A, B and C contract that C shall continue to sup-
ply B with oil for ready money, and that the payments shall
be applied to the then existing debts between Band C. A
is not liable on his guarantee for any goods supplied after
this new arrangement.

(e.) C contracts to lend B 5,000 rupees on the first
March. A guarantees repayment.  C pays the 5,000 rupees
to B on the lst January. A is discharged from his liability
as the contract has heen vavied, inasmuch as C might sue B
for the money hefore the fivst of March.

134. The surety is discharged by any contract
: between the creditor and
the principal debtor, by
which the principal debtor
is released, or by any act
or omission of the creditor, the legal consequence
of which is the discharge of the principal debtor.

Discharge of surety by
release or discharge of
principal debtor.

[llustrations.
(a.) A gives a guarantee to C for goeds to he supplied
by C'to B, C supplics goods to B, and afterwards B be-
comes embarrassed and contracts with his ereditors (includ-

ing C) to assign to them his property in_consideration of
their siug him from their demands. Ilere B is released

from his debt by the contract with C, gnd A is discharged
from his suretysh p. :

(b.) A contracts with B to grow a crop of indigo on A’s
land and to deliver it to B at a fixed rate, and C guarantees
A’s performance of this contract. .H l_\i\‘crtx a stream of
water which is mecessary for the irvigntion of A’s land, and
thereby prevents him from raising the indigo. € is no
longer liable on his guarantee.

(c.) A contracts with B for a fixed price to build a house
for B within a stipulated time, B supplying the necessary
timber. C guarantees A’s performance of the contract. 1}
omits to supply the timber, C is discharged from lis sure-
tyship.

135. A contract between the creditor and the
principal debtor, by which
the creditor makes a com-
position with, or promises
to give time to, or not to
sue, the principal debtor,

discharges the surety, unless the surety assents to
“such contract.

136. Where a contract to give time to the
Agreement to give time principal dcb‘tor is _mudc
to principal debtor made by the creditor wich a
-with a third person. third person, and not with
the principal debtor, the surety is not discharged.

Discharge of surety when
creditor compounds with,
gives time to, or agrees not
to sue principal debtor.

Illustration.

C, the holder of an overdue bill of exchange drawn by A
as surcty for B, and accepted by B, contracts with M to
give time to B. A is not discharged.

1

o

37. Mere forbearance on the part of the cre-

Creorat foriearance ditor to sue the Jn'inoipul
G " debtor, ov to enforce uny
other remedy against him
does not, in the absence of any provision in the
guarantee to the contrary, discharge the surety.
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+ tract.

Nustration.

B owes to G a debt guaranted by A. The debt becomes
payasle. C does not sue B for a year after the debt hns
hecome payable. A is not discharged from his suretyship.

138. Where there are co-surcties, a release by
the creditor of one of them
does not discharge the
others; neither does it free that one from any res-
pousibility to the others.

139.

Release of one co-surety.

Lf the creditor does any act which is in-
consistent with the rights
of the surety, or omits to
doany act which his duty
to the surety requires him
to do, and the eventual
remedy of the surety himself against the principal
debtor is thereby impaired, the surety is dis-
charged.

Discharge of surety by
creditor’s act or omission
impairing surety’s eventual
remedy.

Lllustrations.

(a.) B contracts to build a ship for C for a given sum, to
be paid by instalments as the work reaches certain stages.
A becomes surety to G for B’s due performance of the con-

C, without the knowledge of A, prepays to B the
last two iustalments. A is discharged by this prepayment.

(b)) C lends money to B on the security of a joint and
several promissory note made in C's favour by B and by A
as surety fur B, together with a bill of sale of B’s furniture,
which gives power to C to sell the furniture, and apply the
proceeds in satisfaction of the monies due on the note. Sub-
sequently C sells the furniture, but, owing to his misconduct
and wilful negligence, only o small price is realized, A is
discharged from liability on the note.

(c.) A puts M as apprentice to B, and gives a guarantec
to BB for M’s fidelity. B3 promises on his part that he will,
at least ouce a month, see M make up the cash. B omits

to see this done as promised .and M embezzles. A is not
liable to B on his guarantee. .

140. Where a guaranteed debt has become due,
or default of the principal
debtor to perform a gua-
ranteed duty has taken
place, the surety, upon payment or performance of’
all that he is liable for, is invested with all the
rights which the creditor had against the principal
debtor.

141.

Rights of surety on pay-
ment or performance.

A surety is entitled to the benefit of every
security which the credi-
tor has agamst the prin-
cipal debtor at the time
when the contract is entered into, whether the
surety knows of the existence of such security or
not; and if the creditor loses, or, without the con-
sent of the surety, parts with such security, the

surety is discharged to the extent of the value of
the security.

Surety's right to benefit
of creditor’s seenrities.

Dllustrations.

(e) C advances to B, his tenant, 2,000 rupees on the
guarantee of A. € has also a further security for the 2,000
rupees by a mortgage of B’s furniture.  C cancels the mort-
gage. B becomes insolvent, and © sues A on his guarantee.

A is discharged from liability to the amount of the value of
the forniture.

b.) C, a creditor, whose advance to B is sccured by a
decree, receives also a guarantee for that advance from A,
C afterwards takes B’s goods in execution under the decree,
and then, without the knowledge of A, withdraws the execu-
tion. A is discharged.

(c.) A, as surety for B, makes a bond jointly with B to
C to sceure a loan from C to B. Afterwards, C obtains
from B a further security for the same debt  Subsequently
C gives up thc‘furthcr security A is not discharged.

142, Awy guarantee which has been obtained
; : J s isrepresen.

Guarantee obtained by by.nl('ill]\d(:fb".ﬂlslml:wd't.
misreprsentation. (ationmacsea)
or, or with his knowledgze
and assent, concerning a matetial part of ‘the
transaction, is invalid.



143. Any guarantee which the creditor has
obtained hy means of
keeping silence as (o a
material circumstance, is
invalid.

Guarantee obtained Ly
concealment.

Lllustrations.
(a.) A engages B as clerk to colleet money for him., B
faills to account for some of his receipts, and A in conse-
quence calls upon him to furnish security for his duly
accounting, C gives his guavantee for B’s duly accounting,
A does not acquaint C with B’s previons conduct. BB after-
i\ 1

wards makes default, ‘The guarantee is invalid,

(6) A guarantees to € payment for iron to be supplied
by him to B to the amount of 2.000 tons. B and C have
privatelv agreed that B should pay five rupees per tan heyond
the market price, such excess to be applied in liquidation of
an old debt. This agrecment is concealed from A, A isnot
liable as a surety.

144. Where a person gives a guarantee upon a

contract that the creditor

Guarantee on agreement gl ot act upon it until
that creditor shall not act ; i

on it uutil co-surcty joins, another person has. joined

; in it as co-surety,

Join,

145. In every contract of guarantee there is an
implied promise by the
principal debtor to indem-
; nify the snrety, and the
surety is entitled to recover fiom the principal
debtor whatever sum he has rightfully paid uuder
the guarantee, but no sums which he has puid
wrongtully.

Implicd promise to in-
demnify surety.

Ilustrations.

(¢.) B is mdebted to C, and A is surety for the debt.

C demands payment from A, and on his refusal sues him for
the amount, A defends the suit, ll:u‘inf._: reasonable grounds
for doing so, but he is compelled to pay the amount of the
debt with costs. He can recover from I the amount paid
by him for costs, as well as the principal debt.

(0.) C lends B a sum of money, and A, at the request of
B, accepts a bill of exehange drawn by B upon A to sccure
the amount. C, the holder of the biil, demands payment of
it from A, and on A’s refusal to pay sues A upon the bill.
A, not having reasonable grounds for so doing, defends the
suit, and has to pay the amount of the bill and costs. Ile
can recover from I the amount of the bill, but not the sum
paid for costs, as there was no real ground for defending the
action,

(¢.) A guarantees to C, to the extent of 2,000 rupees,
payment of rice to be supplied by C to B. C sapplies to I
rice to a less amount than 2,000 rupees, hut obtains from A
payment of the sum of 2,000 rupees in respect of the rice
supplied. A cannot recover from B more than the price of
thie rice actually supplied.

146.  Where two or more persons are co-sureties
for the same debt or duty
either jointly orseverally,
and whether under the
same or difierent contracis, and whether with or
without the knowledge of each other, the co-sure-
ties, in the absence of any contract to the con-
trary, ave linble as between themselves to pay cach
an equal share of the whole debt, or of that purt
of it which remains unpaid by the principul debtor.

Co-sureties linble to con-
tribute equally.

Hlustrations.

(@) A, B n‘nd C are sureties to 1 for the sum of 3,000
rupees lent to B, Emakes default in payment. A, B, and
C are liable as between themselves to pay 1,000 rupees cach.

(&) A, B, and C are surcties to D for the sum of 1,000
rupees lent to E. and there is a contract hetween A, B, and
C that A is to be responsible to the extent of one-quurter,
B to the extent of onc-quarter, and Cto the extent of one-
half. E makes default in payment. As between the surcties
As liable to pay 230 rupees, B 250 rupees, aud ¢ 500

rapees,

the -
guarantee is not valid if that other person does not-
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Co-sureties who are bound in difterent
sums are liable to pay
cqually as far as the limits
of their respective obliga-
tions permit.

147.

Liability of co-sureties
hound in different sums.

Illustrations.

A, B, aud C, as sureties for D, enter into_three
several houds, cach ina different penalty, ziz., A in ﬂ_ll«.
penalty of 10,000 vupees, B in that of 20,000 rupees, C in
that of 410,000 rupees, couditioned for D’s duly accounting
to 1. D makes default to the extent of 30,000 rupees. A,
B, and C are cach liable to pay 10,000 rupees.

(0.) A, B,and C, as suretics for D, enter into three
several bonds, cach in a different penalty, viz., A in the
penalty of 10,000 rupees, B_in that of 20,000 rupees, Cin
that of 40,003 rupees, conditioned for D’s duly accounting
to 2. D makes default to the extent of 40,000 rupees. A
is liable to pay 10,000 rupees, and B and C 15,000 rupees
cach.

(e.) A, B, and C, as sureties for D, enter into threc
several bonds, each in a_different penalty, viz.,, A in the pe-
nalty of 10,000 rupees, B in that of 20,000 rupees, C in that
of 40,000 rupees, conditioned for D’s duly accounting to I,
D makes defanlt to the extent of 70,000 vupces. Each has
to pay the full penalty of his bond.

{a.)

CHAPTER IX.
Or BAILMENT.

A bailment is the delivery of goods by
one person to another for
some purpose, upon a con-
tract that they shall when
the purpose is accomplished be returned or otlier-
wise disposed of according to the directions of the
person delivering them. The person delivering
the gouds is called the bailor. The person to
whom they are delivered is called the bailee.

148.

¢ Bailment,® *hailor,” and
‘bailee’ defined.

Laplanation.—11 a person, already in possession
of the goods of another, contracts to hold them as a
bailee, he thereby becomes the bailee, and the
owner becomes the bailor of such goods, although
they may not have been delivered by way of bail-
ment.

149.  The delivery to the bailee may be made
by doing anything which
has the eflect of putting
- the goods in the jwsses-
sion of the intended bailee or of any person autho-
rized to hold them on his behalf.

150.

Bailor’s duty to disclose
faults in goods bailed.

Delivery to bailee how
made. 3

The bailor is bound to disclose to the
bailee faults in the goods
bailed of which the bailor
is avare and which ma-
terially interfere with the use of them, or expose -~
the bailee to extraordinary risks ; and if he does
not make such disclosure, he is responsible for
}l:ni-m;c arising to the bailee directly fiom sucl
aults,

It the goods are bailed for hire, the bailor is
responsible for such dumugo, whether he was or
was not aware of the evistence of such faults in
the goods bailed,

Hlustrations.

(@) A lends a horse, which he knows to he vicious, to 3
IHe does not disclose the fact that'the horse is vicious, t}‘l b
horse runs away. B is thrown and injured. A js 1 3 <'."
Lle to B for damage sustained. SSROnSLS

(.) A hires a camiage of B. The carriace |

5 o . arriage is .
though B is not aware of it, and A is mjured abg i’:':ms“f*-.
sible to A for the injury. 3 cspol
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151, Tn all cases of bailment the bailee is

1 to take 1

Carel ot hoh ey bhount @ as much
Dol e MY care of the goods hailed

; to him as a man of or-
dinary prudence would, under similar cireum-
stances, take of his own goods of the same bulk,

quality and value as the goods bailed.
152, the absence of any con-
tract to the contrary, is

The bailee, in

Builee when not linble  yiot responsible for™ the
lf:w'l I]oss. &e., of thing 00 destruction  or
aned.

; deterioration of the thing
bailed, if Ie has taken the amount of care of them
described in section 151.

153. A contract of bailment is voidable at the
option of the bailor, if the
bailee does any act with
regard to the goods
bailed, inconsistent with
the conditions of the bailment.

Fermination of hailment
hy bailee’s act inconsistent
with conditions, .

Nlustration.

A lets to B for hire a horse for his own riding. B drives
rh_c horse in his carriage.  This is, at the option of A, a ter-
mination of the hailment.

154, [f the bailee makes any use of the goods
bailed which is not ac-
cording to the conditions
of the bailment, he is
liable to make compensa-
tion to the bailor for any damage arising to the
goods from or during such use of them.

Liability of bailee mak-
ing unauthovized use of
goods bailed.

Hlustrations.

(¢.) Alends ahorse to B for his own riding only. B
allows C, a member of his family, to ride the horse. C rides
with care, but the-horse accidentally falls and is injured, D
is linble to make compensation to .\ for the injury done to
the horse.

(4.) Ahiresa horse in Calenita from I ex pressly to march
to Benaves. A rides with due care, but marches to Cuttack
instead. The horse accidentally falls and is injured. A is
liable to make compensation to 1 for the injury to the horse,

155. If he bhailee, with the consent of the
; ¥ ., bailor, mixes the goods
Mixtare, with bailor’s *of (he bailor with his own

consent, of his goods with

plt gt e coods, the bailor and the

hailee shall have an in-
terest, in proportion to their respective shares, in
the mixture thus produced.

156, If the bailee, without the consent of the
bailor, mixes the goods,
of the bailor with his own
@oods, and the goods can
be separated or divided,

Mixture, withont bailor’s
consent, when the goods
can he separated.

~the property in the goods remains in the parties

respectively, but the bailee is bound to bear the
expense of separation or division and any damage
arising from the mixture.

Illustration,

A bails 100 bales of cotton marked with a particular mark
to B. B without \'s consent mixes the 100 hales with other
bales of his own bearing a different mark : A is entitled to
have his 100 bales returned, and B is bound to bear all the
expense incurred in the separation of bales and any other
incidental damage. :

157. Ifthe bailee, without the consent of the

bailor, mixes the goods

of the bailor with his own

goods, in such a manner

that it is impossible to

separate th?i 9goods bailed from the other goods,
VIe—

Mixture, without bailor’s
consent, when the goods
cannot be separated.
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and deliver them
compensated by
goods.

back, the bailor is entitled to be
the bailee for the loss of the

Tlustration.

A bails @ barvel of Cape flour worth Rs. 45 to B. B, with-
out A’s consent mixes the tlour with country flour of his
own, worth only Rs. 25 a harrel. B must compensate A for
the loss of his flour.

158.

Re-payment. by bailor
of neec Ary eXpPenscs.

Where by the conditions of the bailment
the goods are to be kept
or to be carvied, or to have
work done upon them by
the bailee for the bailor,and the baileeis to receive
no remuneration, the bailor shall re-pay to the
bailee the necessary expenses incurred by him
for the purpose of the bailment.

159. The lender of a thing for use may at any
time requive its return if
the loan was gratuitous,
even though he lent it for
a specified time or purpose. But if, on the faith
of such loan, the borrower has acted in such a
mauner that the return of the thing before the time
agreed upon would cause him loss exceeding the
benefit actually derived by him from the loan, the
lender must, if he compels the return, indemnify
the borrower for the amount in which the loss so
occasioned exceeds the henefit so derived.

160.

Return of goods Dhailed
on expiration of time or
accomplishment  of pur-
pose.

Restoration  of gaods
hailed gratuitously.

[t is the duty of the bailee to return, ov
deliver according to the
bailor’s” directions, the
goods hailed, withoat de-
mand, as soon as the time
for which they were bailed has expired, or the
purpose for which they were bailed has been ac-
complished.

161.

Bailee’s  responsibility
when goods are not duly

If by the fault of the bailee the gaods are
not returned, delivered, or
tendered at the proper
deliveced or tendered. time, he is responsible to
the hailor for any loss, destruction, or deteriora-
tion of the goods from that time,

162. A gratuitous bail-
ment is terminated by the
death either of the bailor
or of the hailee.

Termination of gratu-
itous bailment by death.

163.

Increasc or profit from
goods bailed.

In the absence of any contract to the
contrary, the bailee is
bound to deliver to the
hailor, or according to his
directions, any increase or profit which may have
accrued from the goods bailed.

Ilustration.

A leaves a cow in the custody of B to be taken care of.
The cow has a calf. B is bound to deliver the call as well
s the cow to A,

164. The bailor is responsible to the bailee for

S any loss which the bailee

Bailor's may sustain by reason

to bailee. 5

that the bailor was not
entitled to make the bailment, or to receive back
the goods, or to give directions respecting them.

165.
Bailment
joint owners.

responsibility

If several joint owners of goods bail them,
the bailee may deliver
them back to, or accord-
ing to the directions of,
one joint owner without the consent of all, in the
absence of any agreement to the contrary.

by several
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166. * If the bailor has no title to the goods,
and the bailee, in good
faith, delivers them back
to, or according to the
directions of; the bailor, the bailee is not responsi-
ble to the owner in respect of such delivery.

If the bailee delivers the goods to a person who
is entitled to them as against the bailor, he is not
respousible to the bailor for such delivery ; but the
burden ol proving that such person was so entitled
to them is upon the bailee.

167.

Right of third person
claiming goods bailed.

Re-delivery to bailee

who hasno title.

If a third person claims goods bailed, he
may apply to the Court
to stop the delivery of the
goods to the bailor, and
to decide the title to the goods.

168.
Right of finder of goods,

The finder of goods has no right to suc
the owner for compensa-
tion for trouble and ex-
pense voluntarily incurred by him to preserve the
woods and to find out the owner; but he has a
right to retain the yoods against the owner until he
receives such compensa-
tion ; and where the owner
has offered a specific re-
ward for the return of goods lost, the finder has a
right to sue for such reward and to retain the
goods until he receives it.

169.

When finder of thing
commonly on sale may

May suc for the amount
not to apply to salvage.

Wihen a thing, which is commonly the
subject of sale, is lost, il
the owner cannot with
sell it. reasonable diligence be
found, ov if he refuses upon demand to pay the
lawlul charges of the finder, the finder may
sell it—

(1) when the thing is in danger of perishing
or of losing the greater part of its value, or,

(2:) when the lawful chawges of the finder, in
respect of the thing found, amount to two-thirds of
its value.

170.

Bailee’s particular lien.

Where the bailee has, in uccorduance with
the purpose of the bail-
ment, rendered any ser-
vice, involving the exercise of labour or skill, on the
goods bailed, he has, in the absence of a contract
to the contrary, aright (o retain the goods until
he receives remuneration for the services he has
rendered in respect of them
Ilustrations.

{a,) A delivers a rough dimmnond to B, a jeweller, to he
cut and polished, which is accordingly dong. B is entitled
to retain the stone till he is paid for the services he has
rendered.

(6.) A gives cloth to B, a tailor, to muke into a coat.
B promises A to deliver the coat as soon as it finished, and
to give A three months’ eredit for the price. B is not en-
titiled to retain the coat until he is paid.

171 Baukers, fuctors, wharfingers, altorneys of
a High Court and policy
brokers may, in the ab-
sence of a contract to the
contrary, retain as a secu-
rity for a general balance of account, any voods
bailed to them ; but no other persons hayve a vioht
to retain, as @ security for such Lalunce, gogds
bailed to thew, unless there is an express contract
to that effect.

Bankers, fnctors, and
wharfingers have no gene-
ral lien.

‘have not been obtained from™ theiy |

BaiLmesTs o PLEDGES.

The bailment of goods as security for
payment of a debt or
performance of a promise

172.

¢ Pledge,” * pawnor,” and

¢ ey > ! P
pyee;deine, is called pledge. The
S e : T
bailor is in this case called the pawnor. The
bailee is called the pawnce. <

"178. The pawnce may retain the goods pledged
uot only for payment of
the debt or the perform-
ance  of the promise,
but for the interest of the debt, and all necessary
expenses incurred by him in respect of the posses-
sion or for the preservation of the goods pledged.

174.

Pawnee’s right of re-
tainer.

The pawnee shall nol retain the goods
pledged for any other
debt or promise than the
debt or promise for which
they are pledged, except by contract between
the parties; but such contract, in the absence of
anything to the contrary, shall be presumed in
regard to subsequent advances made by the
pawnee.

In case of subsequent
advances.

175.  The pawnee is entitled to receive from
the pawnor extraordinary
expenses incurred by him
for the preservation of
the goods pledged.

Extraordinary expenses
curred by pawnee.

176. Ifthe pawnor makes default in payment
of the debt or performance
of the promise in respect
of which the goods were
pledged, at the stipulated time, the pawnee may
bring a suit against-the pawnor upon the debt or
promise, and retain the goods pledged as a col-

Pawnee's vight  where
pawnor makes default.

. lateral security, or may sell the thing pledged on

giving the pawnor reasonable notice of the sale.

If the proceeds of the sale are less than the
amount due in respect of the debt or prumise, the
pawnor is still liable to pay the balance. I the
proceeds ol the sale are greater than the amount
so due, the pawnee shall pay over the surplus to
the pawnor.

177. Il a time is stipulated for.the payment of
the debt or performance
of the promise, for which
the pledge is made, und
the pawnor makes delaultin payment of the debt or
performance of the promise at the stipulated tinie,
he may redeem the goods pledged at any time he-
fore the actual sale of them, but he must, i
case pay, in addition, any expenses which have
avisen from his default.

Defaulting

pawnor’s
riglit to redeem.

178. A person who is in possession of goods,
Pledge by possessor of ©F 0L any bill of lading,

documentary title to goods, tluck-\\:urram_, warelouse-

; . keeper's certificate, wa-

rant ov order for delivery, or any other document
of title to goods, may make a valid pledge of such

:_:;n()d:s, or dogl}ment: Provided that the pawnec
acts in good faith and ‘wuder circumstances which
are not such as to raise a reasonable presumption
that the pawnor is acting improperly.

Provided also that X :

U such soods oy documents

' [ { awful owner

or from any person in lawful custody of them ]If\‘r

means of an offence or fraud. i

that -

<



179. Wlhere a person pledges goods in which

he has only a limited in-

Pledge where pledgor  tevest, the pledge is vaild

has only a limited interest.  to the extent of that
interest.

SUITS BY BAILEES OR BAILORS AGAINST
WRONGDOERS,

If a third person wrongfully deprives the
3 hailee of the nse or pos-
session of the goods bailed,
or does them any injury,
the bailee is entitled to use such remedies as the
owner might have used in the like case if' no bail-
ment had been made, and either the bailor or the
bailee may bring a suit against a third person for
such deprivation or injury.

181,

Apportionment of pro-
ceeds of such suits. |

© 180

Suits by bailor or bailec
against wrongdocers,

Whatever is obtained by way of relief or
compensation in any such
suit shall, as between the
bailor and the bailee, be
dealt with according Lo their respective intercsts,

CHAPTVER
AgexNcy.

X.

APPOINTMENT AND AUTHORITY OF AGENTS.
182.  Au agent is a person employed to do any
act for another, or to
represent another in deal-
ings with third persons.
The person for whom such act is done, or who is
so represented, is called the principal.

‘Agent’ and ‘ principal’
defined.

183.  Auny person who is of the age ol majority
according to the law to
which he is subject, and
who is of sound mind, may employ an agent.

184.

Who may be an agent.

Who may be a prineipal.

As between the principal and third per-
sons, any person may
become an agent ; but no
person who is not ol the age of majority and of
sound mind can become an agent, so as to be
responsibile to his principal according to the pro-
visions in that behalf herein contained.

185. No considera-
tion is necessary to create
an agency.

186. The authority of
an agent may be express-
ed or implicd.

Ageney created without
consideration.

Agent’s authority wmay

be expressed or implied.

187.

= Dgﬁui(iuns of expressed
wnd implied authority.

An authority is said to be express when
it is given by words spo-
ken or written. An au-
thority is suid to be im-
plied when itis to be inferred from the circum-
stances of the case; and things spokeu or written
or the ordinary course of dealing may be account-
ed circums@uuccs of the case.

Hlustration.

A owns a shop in Serampore, living himself in Calcutta,
und visiting the shop occasionally.  The sllull) is managed
by B, and hie is in the habit of ordering goods from C in
the name of A for the purposes of the shop, and of paying
for them out of A’ funds with A’s knowledge. B las an
implied authority from A. to order goods from € in the nune
of A for the purposes of the shop.

188. An agent having an authority to do any

Estent of agent’s autho- act, has authority to do
rity. every lawful thing which
is necessary in order to do such act.
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An agent having an authority to carry on any
business, has authority to do every lawfal thing
necessary for the purpose of ov usually dune in the
course of conductimg. such business,

Ilustrations.

(a.) A is employed by B, residing in London, to recover
at Bombay a debt due to B. A may adopt any legal process
neeessary for the purpose of recovering the debt, and way
give a valid discharge for the same,

(b.) A coustitutes B his agent to carry on his business of
a ship-builder. B may purchase timber and other materials,
and hire workmen for the purpose of carrying on the busi-
ness,

189.  An agent has authority in an emergency
to do all such acts for the
purpose of pratecting his
principal from loss as
would be done by a person of ordinary prudence
in his own case under similar circumstances.

Agent’s authority in an
Cll](‘l'gcll('.\'.

Hllustrations.

()

(h.) A cousigns provisious to B at Calcutta, with direc-
tions to send them immediately to C at Cuttack. B may sell
the provisions at Caleutta if they will not hear the journcy
without spoiling.

Agent for sale may have goods repaired.

SuB-AGENTS,

190. An agent cannot lawfully employ another

Wi Ll to perform acts which he
ien agent cann - S Ty 3 .

v has expressly orimpliedly

undertaken  to perform
personally, unless by the ovdinary custom of trade
a sub-agent may, or, from the nature of the agency,
a sub-agent must be employed.

191. A sub-agent is a person employed by and
acting under the control
of the originalagent in the

business of the agency.

¢ Sub-agent’ detined,

192.  \Where a sub-agent is properly appointed,
the principal is, so far as
regards third persons, re-
presented by the sub-
agent, and is bound by aud respousible for his
acts, as if he were an agent originally appointed

Agent’s  respousiblity by the principal. The
for sub-ngent. agent is responsible to the

Sub-agent’s principal for the acts of
hility. the sub-agent. The sub-
gent is respousible for hisacts to the agent but not
to the principal, except in cases of fraud or wilful
wrong.

Representation  of prin-
cipal by sub-agent pro-
perly appointed.

responsi-

193.  Where an agent, without having authority
Agent’s  responsibility Lo do so, has appointed a
for sub-ngent appointed person to act as a sub-

without authority. agent, the agent stands
towards such person in the relation of'a principal
to an agent, aud is responsible for his acts both to
the principal and to third persons, and the princi-
pal 13 not represented by orresponsible for the acts
ol the person so employed, nov is that person ves-
ponsible to the principal.

194, Where an agent, holding an express or
implied authority to name
another person to act for
the principal in the busi-
ness'of the agency, has
named another person accordingly, such person is
not a sub-agcnt, but an agent of the principal for
such part of the business of the agency as is en-
trusted to him.

_ Relation between priun-
cipal and person to whom
agency is duly delegated.



Illustrations.

(a.) A direets B, his solicitor, to scll his estate by auction
and to einploy an auctioneer for the purpose. B names C,
an auctioncer, to condnct the sale.  Cis not a sub-agent,
but is A’s agent, for the conduct of the sale.

(6.) A authorizes B, a merchant in Caleutta, to recover
the monies due to A from C & Co. B instruets D, a solici-
tor, to take legal proceedings against C & Co. for the recovery
of the money. 1D is not a'sub-agent, but is solicitor for A.

195.

Agent’s duty in naming
such person.

In selecting such agent for his principal,
an agent is bound to ex-
ercise the same amonnt
of discretion as a man of
ordinary prudence would exercise in his own case,
and if he does this he will not be responsible to
the principal for the acts or negligence of the agent
s0 selected.
Lilustrations.

{a.) A instructs B, a merchant, to buy a ship for him.
B employs a ship-surveyor of good reputation to choose a
ship for A, The suryeyor makes the choice negligently and
the ship turns out to be nu.x_'c-m\'orlh)' and is lost. B is not,
but the surveyor is, responsible to A,

(4.) A consigns goods to B, a merchant, for sale. B, in
duc course, employs an auctioneer in good credit to sell goods
of A, and allows the auctioneer to reccive the procecds of
the sale. The auctioncer afterwards hecomes insolvent
without having accounted for the proceeds. B is not respon-
sible to A for the proceeds.

RATIFICATION.

196. Where acts are done by one person on
behalf of another, hut
without his knowledge, or
authority, he may elect
{o watify or to disown such acts. If he ratify
them, the same effects will follow as if' they had
been performed by his authority.
197. Ratification may be expressed or may be
G BT implied in the conduct of
R““{'c’“!:’:"l;:,’(']‘-‘ " {he  persons on whose
G S e B behalf the acts ave done.

Tffect of ratification,

ltustrations.

(a.? A, without authority, buys goods for B,  Afterwards

B sells them to € on his own account ; B's conduet imphes a
" ptifieation of the purchase made for him hy A.

(h.) A, without I’s authority, lends B's money to C,
Afterwards B nccepts interest” on the money from C, B’s
conduct implies a ratification of the loan.

198. No valid ratification can be made by a

: person whose knowledge
of the facts of the case is
materially defective.

Knowledge requisita to
valid ratification.

199. A person, ratifying any unauthorized act
done on his behalf, ratifies

Lffcct of [ratifyivg un- the whole of the transac-
anthorized act ~forming o0 o \Wwhich such act

tion.
part of a transac formed a part.

200. An act done by one person on behalf of
another, without such
other pevson’s authority,
which, if done with
authority, would have the
effect of subjecting a third person to damages or
of terminating any right or interest of a third
erson, cannol by ratification be made to have
such effect.

Ratification of unautho-
thorized act caunot injure
third person.

Illustrations,

(a) A, an unauthorized person, require son account of B
the owner of a chattel, the delivery of the chattle to B. "This
demand cannot be ratified by B, so as to make the holder
lible for damages for default.
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() A holds alease from B, terminable on three months’
notice.  C, an unauthorized person, gives notice of termina-
tion to A. 'T'he notioe camnot he ratified by B so as to he
binding on A.

REVOCATION OF AUTHORITY.

201.  An agency is terminated by the principal
S revoking his authority or
by the agent renouncing’’
the business of the ageilcy or by the business
of agency the beiug completed, or by either the
principal or agent dying or becoming of un-
sound mind : or by the principal being adjudi-
cated an insolvent under the provisions of any
Act for the time being in force for the reliel of
insolvent debtors. ~

202.

Termination of agency.

Where the agent has himself an interest
in the property which
forms the subject~matter
of the agency, the agency
cannot, in the absence of an express conlract, he
terminated to the prejudice of such interest.

Where ageney is coupled
with an interest.

Hlustrations,

(@) A gives authority to B sell A's land, and to pay
himself out of the proceeds the debts due to him from A.
A cannot revoke this anthority, nor ean it be terminated by
his insanity or death. 7

(6.) A consigns 1,000 bales of colton to I}, who has
made advances to him on sueh cotton, and desires I to scll
the cotton, and to repay out of the price the amount of his
own advances. A cannot revoke tlis authority, nor is it
terminated by his insanity or death. )

203. The principal may, save as is otherwise

Revocation of agent” provided by the last pres

evoceatic ) agent'’s '.
anthority. ceding scetion, revoke the

authority given to his
agent at any time before the authority has heen
cexercised so as to bind the principal.

204. The principal cannot revoke the author-
ity given to his agent

Revocation  where au- —after the authority has
thority has heen partly : 3
A ¥ been parily exercis :
exercised. parily exercised, so

far as regards such acts
and obligations as arise from acts already done in
the agency.

Hlustrations.

(«.) A authorizies B to huy 1,000 bales of cotton on ac-
count of A, and fo pay for it out of A’s monies remaining in
his hands. B buys 1,000 hales of cotton in his own nawme,
so as to make himself’ personally. liable for the price, A
camnot revoke B’s authority so far as vegards payment for
the cotion.

(b.) A authorizes B to buy 1,000 hales of cotton on ne-
count of A and to pay for it out of A’S monies remainine in
B’s hands. B buys 1,000 bales of cotton in *A’s name, °am\,»‘i
50 as not to ronder himself personally linhle for the price;
A can revoke B’s authority to pay for the cotton.

205, \Where there is an express or implied
contract that the agency
should he continued for
g any period of time, the
principal must make compensation to the agent, or
the agent to the principal, as the case may be, for
any previous revocation or renunciation of the
agency without sufticient cause.

Compensation for revo-
cation or renunciation,

206. Reasonable notice must be given of such
revocation or renuncia-
tion, or the damage there-
by resulting to the princi-
pal or the agent, as the case may be, must be
made good to him by the other, -

Notice of revocation or
renunciation.



_ ducts such business.

207.

Revocation and renunci-
ation may be expressed or
iwplied.

Revocation and renunciation iay be ex-
pncssed or may be nnplled
in the conduct of the prin-
cipalor agentrespectively.

Hlustration.

A empowers I to let A’s house. Afterwards A lets it

himself, This wn implicd revocation of IB’s authority.
208. The termination of the authority of an
s : agent does not, so far as
When termination o ‘,‘.,."d3 the mcnl tak
o take
ent” thority takes te) PR - e B
2;’1::‘::3 Ly 2 effect before it Lecomes

known to him, or, so far

as regards third persons, before it becomes known
to them.

Illutrations.

(a.) A direets B to sell goods for him, and agrees to give
B five pu‘ cent, commission on the price fetched by the
goods. A afterwards by letter revoles his authority. B,
after the letter is seut, but hefore he receives ity sells the
goods for 100 rupees. The sale is binding on A, and B is
entitled to five rupees as his commission.

(b. ) A at \Imlms, by letter directs B to scll some cotton
lying in a warchouse in Bombay for him, and afterwards by
Tetter revokes liis authority to scll, and dircets 13 to send the
cotton to Madras. B, after receiving the second letter, enters
into a contract with C, who knows of the first letter, but not
of the sccond, for the sale to him of the cotton. € pays B
the money, with which B absconds. C’s payment is good
as against A.

(04) A dircets B, his agent, to pay certain money to C.
A dies and D takes ont probate to his will. B, after A's
death, but before heaving of it, pays the money to C. The
payment is good as .w.un:l D, the exceutor.

209.

When an agency is terminated by the
principal dying ov becom-
mg of unsound mind, the
agent is bound to takeall
reasonable steps for the
protection and preservation of the iuterests en-
trusted to him on hehalf of the representatives of
his late principal.

210.

Agent’s duty on termi-
nation of ageney by princi-
pal’s death or insanity.

The termination of the authority of an
avent causes the termina-
tion of the authority of all
sub-agents appointed by
him, subject to the rules herein contained regarding
the tel mination of an agent’s authority.

Termination  of  sub-

agent’s authority.

AGENT'S DUTY TO PRINCIPAL.

An agent is bound to conduct the busi-
ness of his principal ac-
cording to the directions
given l)y the principal, or,
in the absence of any such dnectlon.\, accon(lmn
to the custom which plevalls in doing business of
the same kind at the place where the agent con-
When the agent acts other-
wise, if any loss be sustained, ho must make it
good to his prineipal, and if any profit accrues he
must account for it.

211,

Agent’s duty in conduct-
ing principal’s busiuess.

Hlustrations.

(a) A, an agent engaged in carrying on for I a husiness
in which it is the custom to invest from time to time b
interest the monies which may be in hand, omits to make
such investment. A must make good to the principal the
interest usually obtained by such investments.

(8.) D, a broker, in whose husiness it is not the custom
to sell on credit, sells goods of A on credit to C, whose
credit at the time was very high. ¢, before payment, be-
comes insolvent. B must make good the loss to .

212, An agent is bound to conduct the busi-
ness of the agency with
as much skill as is gene-

rally pussessed by persons

Skill and diligence re-
quired from agent.

1.—80
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engaged in similar Lusiness, unless the principal
has notice of Liis wunt of skill. "The agent is al-
ways bound to act with reasonable dllwencc, and
to use such skill us he possesses; and to make
compensation to his principal in respect of the
direct consequences of his own neglect, want of
skill, or misconduct, but not in u.spect of loss or
d.\m'mo which arve indirectly or remotely caused
by such neglect, want of *i\\l“ or misconduct.

Lilustr ations.

(a.) A, a merchant in Caleutta, has
don, to whom a large sum of money
with orders to remit. B retains the money for a considerable
time. A in consequence of not receiving the money, hecomes
insolvent. DB is liable for the money and interest from the
day on which it ought to have heen paid according to the
ustal rate, and for any further divect loss as, e. g., b5 vavia-
tion of rate of exchange, hut not further.

(b)) A\, an Agent for the sale of goods, having authority
to sell on cluht, sells to BB, on credit, without making the
proper and usual inquiries as to the solvency of B, I, at the
time of such sale, is msolvent. A must make compensation to
his principal in respect of any loss thereby sustained.

(e.) A, an insurance broker employed by B, to e
llhlll‘lll(l‘ o a ship, omits to see that the usual clause:
ed i the policy.  The ship is afterwards lost.
consequence of the omission of the clauses nothing cau be
recovered from the wnderwriters. A is bound to muke zood
the loss to .

(.) A, a werchant in England, diveets B, his agent at
Bombay, who accepts the ageney, to send him 100 bales of
cotton by a certain ship. H ll.l\lll" itin his power to send
the cotton, omits to do *o. The ~|np arrives safely in Eng-
land.  Soon after her arrival the pli(‘L of cottou rises. B js
bound to make good to A the profit which hie might have
made by the 100 hales of cotton at the time the shlp arrived,
but not any profit he wight have made by the subsequent
risc.

213.

Agent's accounts.

m agent B in Lon-
s paid on A’s account,

An agent is bound to render proper ac-
counts to bis principal on
demand.

214,

It is the duty of an ageut in cases of
difticulty to use all rea-
sonable diligence in com-
municating with his prin-
cipal, and in seeking to obtain his instructions.

Agent’s duty to commu-
lll('-ll.\‘ W ll]\ lll'lll(.lpll‘

215. [Ifan agent deals on his own account in
the business of the agency
Agent dealing on his without first obtaining

own clLCUllllt III ‘)\l&lll("‘s Uf
ageney without principal’s
consent.

the consent of the princi-
pal, and acquainting him
with all material circum-
stances which have come to his own knowledge on
the subject, the principal may repudiate the u.ms-
action if the case show either that any material
fact has been dizhonestly concealed from him by
the agent, or that the dealings of the agent have
been (hsadmnu'gwus to hin,

Hlustrations.

A direets B to sell A's estate B huys the estate for
" in the name of C. A, on discovering that B has
bought the estate for himself, may rqmdl.\tc the sale if he

«an show that B has dishonestly concealed any material fact,
or that the sale has been disadvantageous to him.

(£.) A direets b to sell A5 estate. B on looking at the
estate before selling it, finds a mine on the estate which is
unknown to A. D informs A that he wishes to buy the
estate for himself, but conceals the discovery of the mine.

A ailows I to buy, in ignorance of the esistence of the
mine. A, on lhsco\\.rnw that BB koew of the mine at the
time he bought the ut’ltc, may cither requdiate or adopt
the sule at his option.



If an agent without the knowledge of

216. 1
- his principal deals in the

Prineipal's right  to Lysiness of the agency on
benefit gaimed by agent 30,0 aecount instead ol

dealing on hus own accouné

in business of ageney. on account of his prin-

: cipal, the principal is
entitled to claim from the agent uny benefit which
may have vesulted to bim from the transaction.

; Hlustraiion.

A directs B, his agent, 1o buy a certain house I'qr hh.n. lj.
tells A it eannot be bought and buys the house for himself.
A may, on discovering that B hashought the liouse compel
him to sell it to A at the price he gave for it.

217. Anagent may retain, out of any sums
received cn account of the
principal in the business of
the agency, all monies due
to himsell in respect of
advances made or expenses properly incurred by
him in conducting such business, and also such
remuneration as may be payable to him for acting
as agent.

Agent’s vight of retainer
out of sums reccived on
principal’s account.

2]8  Subject to such deductions, the agent.

is bound to pay to his
principal all sums ve-
ceived on his account.

Agent’s duty to pay sums
received for principal,

219.

When  agent’s  remu-
neration hecomes due.

In the ahsence of any contract to the
contrary, payment for the
performance of any act is
not due to the agent until
the completion of such act; but an agent may
detain moneys received by him on account of goods
sold, although the whole of the goods consigned
to him for sale may not have been sold, ov al-
though the sale may not be actually complete.

220. An agent who is guilty of misconduct
L b ) in the business of the
Misconduct disentitles

agency, is not entitled to
any remuneration in ves-
pect of that part of the husiness which has heen o
misconducted.

agent to remunerat ion,

Llustrations.

{«.) A employs B to recover 1,00,000 rupees from C, and
lay it out on good-seeurity. B recovers the 1,00,000 rupees
and lays out 90,000 rupees on good security, but lays out
10,000 vupees on security, which he ought to have known to
be bad, whereby A loses 2,000 rapees. D is entitled to
remuncration for recovering the 1,00,000 rupees, and for
investing the 90,000 rupees.  He is not entitled to any re-
muneration for investing the 10,000 rupees, and he must
make good the 2,000 rupees to I,

(6.) A cemploys B to recover 1,000 rupees from (.
Through B’s misconduct the money is not recovered. B is
entitled to no remuneration for his serviees, and must make
gaod the loss.

22]. In the absence of any contract to the
contrary, an agent is en-
titled to retain goods,
papers, and other proper-
ty, whether moveable, or immoveuble, of the prin-
cipal reccived by bLim, until the amount due to
himself for commission, disbursements, and ser-
vices in respect of the same has been paid or
accounted for to him,

Agent’s lien on princi-
pal’s goods and papers.

PRrINcIPAL'S DUTY TO AGENT.
The employer

indemnity
of

222,

Agent’s

of an agent is bound to
indemnify him azainst the
against consequences consequences of all lawful
lawful acts. acts done by himin exer-
_ cise of the authority conferred upon him,

281

. of agent to do a crimival

Illustrations.

(a.) B, at Singapore, under instructions from A of Cal-
cutta, contracts with C to deliver certain goods to lini. A
does not send the goods to Band C sues B for breach of
contract. I informs A of the suit, and A authorizes hi to
defend the suit. B defends the suit, and is (‘0]“1“;‘“0‘1 to pay
damages and costs, and incurs  eXpenses. A is liable to B
for such damages, costs, and expenses.

{(h) B, a broker at Calentta, by the ovders of A, a mer-
chant there, contracts with C for the purchase of 10 casks
of oil for A. Afterwards & refuses to receive the oil, and
C sues B. B informs A, who repudiates the (’Ol'l(l':l(‘f alto-
gether. D defends, but unsuceessfully, and has io pay (lu-‘
mages and costs and incurs expenses. A is liable to P ‘fm
such damages, costs, and expenses.

993, \Wheic one person employs another to do
y an act, and the agent
does the act in good faith
the employer is liuble to
indemnify  the  agent
against the consequences of that act, though it
cause an injury to the rights of third persons.

Agent’s indemnity against
consequences of acts done
in good faith,

Hlustrations.
(a.) A, a decrec-holder and entitled to exceution of D’s
zoads, requires the officer of the Court to scize certain goods

representing them to he the goods of B, The officer seizes
the goods, and is sued by C, the true owner of the gooads. A
is liable to indenmify the ofticer for the sum he is compelled
to pay to C, in consequence of obeying A’s directions.

(6.) B, at request of A sells goods in the possession of 4,
but which A had no right to dis‘msu of. DB does not know
this, and hands over the proceeds of the sale to A, After-
wards C, the true owner of the goods, sues B and recovers
the value of the goods and costs. A is linble to indenmify
I3 for what he has heen compelled to pay to C, and for B’s
OWIl expenses.

224, Where one person employs another to do
an act which is eriminal,
the employer is not liable
to the agent, either upon
an express or an implied
promise, to indemnify him against the consequences
of that act.

Non-liability of employer

act,

Illustrations.

(a.) A employes B to beat C, and agrees to indemnify
him against all consequence of the act. I thereupon beats
C, and has to pay damages to C for so doing. A is not
liable to indemnify B for those damages. 3

(6.) D, the proprictor cf a newspaper, publishes, at A’s
request, & libel upon € in the paper, and A agrees to indem-
nify I against the consequences of the publication, and all
costs and damages of any action in respeet thereof. B is
sued by C and has to pay damages, and also incurs expenses,
A is not liable to Ib upon the indemnity.,

225. The principal must make compensation
to his agent in respect of
injury caused to such
agent by the principal’s

neglect or want of skill.

Hlustration.

Compensation to agent
for mjury caused by prin-
cipal’s negleet,

A cmploys B as a l{l‘i(‘klzl_\'(‘l: in building a house, and puts
up the seaffolding himself. The scaffolding is unskilfully
put up, and B is iu consequence hurt, A must make a
compensation to B.

EFFECT 0F AGENCY ON CONTRACTS WITH THIRD
PERSONS.

226. Contracts entered into through an agent

and  obligations arisine
from acts' done by an
agent, may be enforced in
the same manuer, and will
have the same legul consequences as il the con-
tracts had been entered into and the acts done by
the principal in person.’

Enforcement and con-
sequences of agent's con-
tracts.
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Tllustrations.

(@) A buys goods from B, knowing thathe is an agent
l'ol_' their sale, but not knowing who is the principal. B’s
principal is the person entitled to claim from A the price of
!he'goods, and A cannot, in a suit by the principal, sct-oft
against that claim a debt due to himself from B.

(b) A being B’s agent with authority to reccive money
on his bebalf, receives from C a sum of money due to B.  C is
discharged of his obligation to pay the sum in question to B.

- 9297, When an agent does more than he is
authorized to do,and when
when agent exceeds au-  the part of what he does
thority. which is within his autho-
rity can be separated from: the part which is
beyond his authority, so much only of what he
does as is within his authority is binding as be-
tween him and his principal.

Principal how far bound

Hlustration.

A being owner of aship aud cargo, authorizes B to procure
an_insurance for 4,0C0 rupees on the ship. B procures a
policy for 4,000 rupees on the ship, and another for the like
sum on the eargo. A is hound to pay the premium for the
policy on the ship, but not the premiwm for the policy onthe
eargo.

228.
When excess of agent’s

authority is not separa-
ble.

Where an agent does more than he is
authorized to do, and what
he does bevond the scope
of his authority cannot
be separated from what is within it, the principal
is not bound to recognize the transaction.

Hlustration.

A authorizes B to buy 500 sheep for him. B buys 500
sheep and 200 lambs for one sum of 6,000 rupees. A may
repudiate the whole transaction.

229. Any notice given to or information oh-
taind by the agent, pro-
vided it be given or
obtained in the course
of the business transacted by him for the principal,
shall, as between the principal and third parties,
have the same legal consequence as if it had been

given to or obtained by the priacipal.
Hllustrations.

(a.) Ais employed by B to buy from C certain goods of
which C'is the apparent “owner, and buys them accordingly.
In the cowse of the treaty for the sale A learns that the
goods really belonged to I), but B is ignorant of that fnct.
B is not entitled to set-off a debt owing to him from C
ugainst the price of the goods.

(6.) A is employed by B to buy from C goods of which
C is the apparent owner. A was, before lie was so employed,
a servant of C, and then learnt that the goods veally belong-
ed to D, but B is ignorant of that fact. I spite (31' the_
knowledge of his agent, B may sct-off against the price of
the goods a debt owing to him from C.

230. [In the absence
of any contract to the
contrary, an agent cannot
pevsonally enforce con-
tracts entered into by
him on behall of his
principal, nor is he per-
sonally bound by them.

Cousequences of notice
given to agent.

Agent cannot personally
euforce nor be bound by
contracts on behalf of
principal.

Implication of contract
to contrary.

Such a contract shall be presumed to exist in

the following cases:—

(1) Where the contract is made by an agent
for the sale or purchase of goods for a
merchant resident abroad.

(2.) Where the agent does not disclose the
name of his principal.

(3.) Where the principal, though disclosed,
cannot be sued.

231. Ifan agent makes a confract with a per-
son who mneither knows,
nor lias reason to suspect,
that he is an agent, his
principal may require the
performance of the contract, but the other contract-
ing party has the same rights as against the prin-
cipal as he would have had as against the agent if
the agent had been principal.

If the principal discloses himself before the con-
tract is completed, the othercontracting party may
refuse to fulfil the contract, if he can show that, if
he had known who was the principal in the con-
tract, ov if he had known that the agent was not
a principal, he would not have entered into the
contract. X

232,

Rights of parties to a
contruct made by agent
not disclosed.

Where one man makes a contract with
another, nether knowing
nor having reasonable
ground to suspect that the
other is an agent, the prin-
cipal, if he requires the performance of the engage-
ment, can only obtain it, subject to the rights and
obligations subsisting between the agent and the
other party to the contract.

Performance of coutract
with agent supposed to be
principal.

[lustration.

A, who owes 500 rupees to B, sells 1,000 rupees’ worth
of rice to B. A is acting as agent for C in the transaction,
but B has no knowledge nor reasonable groand of suspicion
that such is the case. C cannot compel B to take the rice
without allowing him to set-off A’s debt.

233. 1n cases where the agent is personally

G Iy it ... liable, a person dealing
“hlc‘l"c“c'l’\“} 2 11c\1:::\l:‘1|\tl: with him may hold either
vhere  age 3 y . Jasvoal 0 Aiva
AN him or his principal, or

both of them, liable.
Hlustration.

A enters into a contract with B to sell him 100 bales of
cotton, and afterwards discovers that B was acting as agent

for C. A may suc either I or C, or both, for the price of the
cotton.
234. When a person who has made a contract

with an agent induces the
agent to act upon the he-
lief that the principal only
will be held liable, or in-
duces the principal to act
upon the belief that the
agent only will be held liable he cannot afterwards
hold liable the agent or principal respectively.

235.

Consequence of induc-
ing agent or principal to
act on belief that principal
or agent will be held ex-
clusively liable,

A person untruly representing himself to
be the authorized agent
of another, and thereby"
Y inducing a third person to
deal with him as such agent, is liable, if his sup-
posed employer does not ratify his acts, to make
compensation to the other in respect of any loss
or damage which he has incurred by =0 dealing.

236,

Liability of pretended
ngent.

A person, with whom a contract has been
ontered into in the charac-
ter of agent,is not entitled
to require the perform-
ance of it, if he was in
reality acting not as agent but on his own account,

Person falsely contract-
ing as agent, not entitled
to performance.

237. When an agent has without authority
done acts or incurred ob-
ligations to third persons
on behalf of his principal,
the principal is bound by
3 2 such acts or obligations,
if he had by his words or conduct induced such

Liability of principal in-
ducing belief that agent’s
unauthorized acts were
authorized.



rsons to believe that such acts and obliga-
tions were within the scope of the agent’s au-
thority.
Lllustrations.

(a.) A cousigns goods to B for sale, and gives him
instructions not to sell under a fixed price. C, being ignorant
of B’s instructions, enters into a contract with B to buy the
%oods at  price lower than the reserved price. A is hound

y the contract.

(8.) A entrusts B with negotiable instruments endorsed
in blank. B sells them to C m violation of private orders
from A. The sale is good.

238. Misvepresentations made, or frauds com-
mitted, by agents acting
in the course of their
business for their princi-
pals, have the same effect
on agreements made by such agents as if they
had been made or committed by the principals;
but misrepresentations made, and frauds commit-
ted, by agents, in matters, which donot fall within
their authority, do not affect their principals.

Hlustrations.

(a.) A, bemng B's agent for the sale of goods, induces C
to buy them by a misrepresentation which he was uot
authorized to make by B. The contract is voidable as
between B and C at the option of C.

(6). A, the Captain of B’sship, signs bills of Inding
without Daving reccived on board the goods mentioned
therein. The bills of lading are void as between B and the
pretended consignor.

Effect on agreement of
misrepresentation or fraud
by agent.

CHAPTER I[X.
Or PARTNERSHIP.
239. Partnership is the relation which subsists
between persons who have
_agreed to combine their
property, labour, or skill in some business, and to
- share the profits thereof between them.

Persons who have entered into partnership with
one another are called
collectively a firm.

lllustrations.

{a.) A and B buy 100 bules of cotton, which they agree
to sell for their joint account; A and Bare partners in re-
spect of such cotton.

(6) A and B buy 100 bales of cotton, agrecing to sharc
it between them. A and B are not partners,

(c.) A agrees with B, a goldsmith, to buy aund furnish
Tld to B to be worked up by him and sold, and that they
shall share in the resulting profit or loss. A and B are
partuers. ;

(d.) A and B agree to work together as carpenters, but
that A shall receive all profits, and shall pay wages to B. A
and B are not partners.

(e) Aand B arejoint ownersof a ship. This circum-
stance does not make them partuers. :

240, A loan to a person engaged or about to
engage in any trade or un-
dc.arluklng upon & contract
with such person that the
X . lendersiull receive interest
at u rate varying with the profits, or that he shall
receive a share of the profits, does not, of itself,
constitute the lender a partner or render him re-
sponsible as such.

241, In the absence of any contract to the
contrary, property left by
a retiring partner or the
’s represen.  Nepresentative of'a deceas-
::af’";‘.l BRHRCES Sreprecisl Bo) partoer to be used in
y .., the business, is to be
considered a loan within the meaning of the last
preceding section. '

* Partnership’ defined.

* Iirm’ defined.

Lender not a partner
bﬁ' advancing money for
share of profits.

* Property left in business
by retiring ‘partner’ or de-
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* dcbts of partnership,

242, No contract for the remuneration of a
servant or agent of any
Contract for servant’s person engage(l in any

remuncration by share o

: trade or undertaking by
profits.

a share of the profils of
such trade or undertaking sha!l, of itself, render
such servant or agent rcsponmblc as a partner
therein nor give him the rights of a partner.

943. No person being a widow or child of a de-
ceased pariner of atrader
Annuity out of profits qpd receiving by way 0[:
to widow ov child of annuity a proportion of
R R the profits made by such
trader in his business, shall, by reason only of such
receipt, be deemed to be a partner of such trader,
or be subject to any liabilitles incurred by him.

No person receiving by way of annuity
or otherwise a portion’ of
the profits of any business
in consideration of the
sale by him of the good-will of such business, shall
by reason only of such receipt, be deemed to be a
partner of the person carrying on such business, or
be subject to his liabilities.

245.
Responsibility of person

leading another to believe
him & partner.

244,

Portion of profits receiv-
ed for sale of good-will,

A person who has, by words spoken or
wiitten, or by his conduct,
led another to believe that
he is a partner in a par-
ticular firm is responsible
to him as a partner in such firm.

246. . Any one consenting to allow himself to b_e
represented as a partner is
liable as such to third per-
sons who, on the faith
thereof, give credit to the
partnership.

Liability of person per-
mitting  hiwsell to be re-
presented as a partner,

247. A person who is under the age of major-
ity, accordiug to the laws
to which he is subject,
may be admitted to the benefits of partnership,
but cannot be made personally liable for any
obligation of the firm ; but the share of such minor
in the property of the firm is lable for the
obligations of the firm. -

248.

Liability of minor part-
ner on attaining majority.

Minox partner.

A person who has been admitted to the
henefits  of partnership
under the age of majority,
y z becomes, on attainine that
age, llab[e for all obligations incurred b; the
pfu'tners]u[) since he was so admitted, unless he
gives public notice within a reasonable time of his
repudiation of the partnership. s
240, Every partner is linble for all debts and
obligations incurred in the
usual course of business
' g by or on behalf of the
partnership while he is a partmer; but a person
who is admitted as a partner into an existine firm
does not thereby become liable to the creditors of
such fivm for any thing done before he became 2
partner. ‘

Partuer's liability for

250-  Every partner is liable {o make compen-
sation to third persons in

Partner’s liability to ™
third person for neglect or  "eSPect of loss op damage
fraud of co-partuer. ansing from the neglect

or fraud of gy el
the management of the business of lhey ﬁll':?;‘ tner iu



251. Bach partner who does any act necessary
for or usually done in
carrying on the business
of such a partnership as
that of which he is a member, binds his co-part-
ners to the same extent as it he were their agent
duly appointed for that purpose.

Partner’s power to bind
co-partners,

Tsxception.—I1f it has been agreed between the
partners that uny restriction shall be p'aced upon
the power of any one of them, no act done in con-
travention of such agreement shall bind the firm
with respect to persons having notice of such
agreement.

Illustrations.

(¢) A and B trade in partnership—A residing in Eng-
land and Bin India. A drawsa bill of exchange in the
name of the firm. B has no notice of the bill, nor is he at
all interested in the transaction. The firm is liable on the
bill, provided the holder did not know of the fraud.

(6-) A, being one of a firm of solicitors and attorneys
draws a bill of exchange in the name of the firm without
authority. The other partners are not linble on the bill.

(c.) A and B carry on business in partnership as bankers:
# sum of money is received by A on behalf of the irm. A
does not inform B of such payment, and afterwards A ap-
propriates the money to his own use. The partnership is
liable to make good the money.

(d.) A and B are partuers. A, with the intention of
cheating B, gocs to a shop and purchases articles on behalf
of the firm such as might be used in the ordinary course of
the partnership business, and converts them to his own sc-
parate use, there being uo collusion between him and the
seiler.  The firm is liable for the price of the goods.

252, Where partners have by contract regu-
lated and defined as
between themselves their
rights and obligations;
such contract can be an-
nulled or altered only by consent of all of them,
which consent must ecither be expressed or be
implied from a uniform course of dealing.

Annulment of contract
defining partners’ rights
and obligations.

Tllustration.

A, B and C intending to enter into partnership execute
written articles of agreement, by which it is stipulated that
the net profits arising from the partnership business shall be
equa!ly divided between them. Afterwards they carry on
the partnership business for many years, A, receiving one-
half of the net profits, and the other half being divided equal-
ly between B and C.  All partics know of and acquiesce in
this arrangement. This cowmse of dealing supersedes the
provision in the articles as to the division of profits.

263. In the absence of any contract to the

contrary, the relations of

General rule determin- o partners to each other

ing partner’s mutual re-

Tncous are determined by the
following rules :—
(1) Al partuers are joint owners of all pro-

perty originally brought into the part-
nership stock, or bhought with money
belonuing to the partnership, or acquir-
ed for -purposes of the partnership
business.  All such property is called
partnership property. ‘T'heshare of each
partner in the partnership property is
the value of his original contribution,
increased or diminished by his share
of profit or loss.

(2,) All partners are entitled to share equally
in the profits of the partnership business,
and must contribute equally towards
the losses sustained by tha partuership.

vI.—81
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Lach partner has a right to take pait In
the management of the partnership
business. :

Each partner is bound {o attend diligently
to the business of the partnership, and is
not entitled to any remuneration for.
acting in such business.

(6D

)

(5.) When differences arise as to ordinary
matters connected with the partnership
business, the decision shall be according
to the majority of the partners; but no
change in the nature of the businesss of
the partnership can be made, except

with the consent of all the partners.

No person can introduce a new partner in-
to a firm without the consent of all the
partners.

If from any cause whatsoever, any mem-
ber of a partnership ceases to be so, the
partnership is dissolved as hetween all
the other members.

(8-) Unless the partnership has been entered
into for a fixed term, any partner may

retire from it at any time.

(9.) Where a partnership has been entered in-
to for a fixed term, no parner can dur-
ing such term retire, except with the
consent of all the partners, nor can he
be expelled by his partners for any cause

whatever, except by order of Court.

(10.) Partnerships, whether entered into for a
fixed term or not, are dissolved by the
death of any partner.

254. At the suit of a partner the Court may
When Court may dis- dissolve the partnership
solve partnership. in the fO”O‘Vfllg‘ cases:—

(1) When a partner becomes of ussound mind.

(2) When a partner other than the person
suing has been adjudicated an insolvent
under any law relating to insolvent
debtors.

(3.) When a partner other than the person
suing has done any act by which the
whole interest of such partuer is legally
transferred to a third person. 3

(4.) When any partner becomes incapable of
performing his part of the paituership
contiact.

(5.) When a partner other than the person
suing is guilty of gross misconduct
in the affairs of the partnership or
towards his partners ;

(6.) When the business can only be carried
on at a loss.

255. A partnership is

Dissolation of partner= 3, 4] cases aissolved by its

hip by prohibition of : j by

Z::Enc:: Pl lbl;sincss being prohibited
) AW,

25G. If u partnership entered into for a fixed

term be continued alter
such term has expired,
the rights and obligations
of the partners will, in
the absence of any agreement to the contrary,
remain the same as they were at the expiration

Application of original
terms to partnership con-
tinued under them.
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of the term, so far as such rights and obligations
can be applied to a partnership dissolvable at the
will of any partuer.

257. Partuers are bound to carry on the business
of the partnership for the
greatest common advan-
tage, to bejust and faith(ul
to each other, and to render true accounts and full
information of all things affecting the partnership
to any partner or his legal representatives.

268,

Beunefit derived from
transaction affecting part-
nership.

General duties of part-
ners.

A partner must account to the firm
for any benefit derived
from a transaction affect-
ing the partuership.

Illustrations.

(a.) A, B, and C are partners in trade. C, without the
knowledge of A and B, obtains for his own sole benefit a
lease of the house in which the partnership business is car-
ried on. A and B are entitled to participate, if they please,
in the benefit of the lease. 3

(5.) A, B, and C carry on business together in partner-
ship as merchants, trading between Bombay and London.
D, a merchant in London, to whom they make theu: con-
signments, secretly allows C a share of the commission
which he receives upon such consignments, in consideration
of C’s using his influence to obtain the consignments for
him. C is hable to account to the firm for the money so
received by him. ;

259,

Profits made in compet-
ing business.

If a partner, without the knowledge and
consent of the other part-
ners, carries on any busi-
ness competing or inter-
fering with that of the firm, he must account to
the firm for all profits made in such business, and
must make compensation to the firm for any loss
occasioned thereby.

260. Every person introduced as a partner
into a pre-existing firm,
is subject to all the obli-
gations incurred by the
firm before he was introduced.

Liability of incoming
partoer.

261. A continuing guarantee, given cither to a
firm or to a third person,
in respect of the transuc-
tions of a firm, is, in the
absence of agreement to
the contrary, revoked as to future transactions by
any change in the coustitution of the firm, to
which, or in respect of the transactions of which,
such guarantee was given.

Revocation of continuing
guarantec by change in
firm.

The estate of a partner who has died is
not liable in Ttespect of
any obligation incurred
by the firm after bis death
in the absence of agree-
ment to the contrary.
963. Where there are joint debts due fiom the
partnership, and also se-
parate debts due from any
partuer, the parm(-rsln_p
property must be applied in the first instance 1n
payment of the debts of the firm, and if there is
any surplus, then the share of each partner Inust‘
be paid to him or applied in payment of his sepa-
rate debts. ‘I'he sepirate property of any partuer
must be applied first in the payment of his sepa-
rate debts, aad the surplus (if'any) in the payment
of the debts of the firm.

964. After a dissolution of parinership, the
rights and obligations of
the partners continue in
all things necessary for
winding up the business
of the partnership.
Persons dealing with a firm will not be
affected by a dissolution
of which no public notice
has been given, unless thay had themselves notice
of such dissolution.

262.
Non-liability of deceased

partner’s estate for sub-
sequent obligations.

Payment of partnership-
debts,and of separate debts.

Continuance of part-
ners’ right and obligations
after dissolution.

265.

Notice of dissolution.

Fe
N

266. Tn the absence ofany contract to the

contrary. afler the termi-
nation of a partnership,
cach partner or his repre-
sentatives may apply to
the Court to wind up the business of the firm, to
provide for the payment of its debts, and to dis=
tribute the surplus according’to the shares of the
partners respectively.

Lixplaration—The Court in this section means a
Court not inferior to the Churt of a District Judge
within the local limits of whose jurisdiction the
place or principal place of business of the firm is
situated.

267.

Winding-up by Court
after termination of part-
nership.

Extraordinary partnerships, such as part-
nerships with limited lia-
bility, incorporated part-
nerships, and joint-stock
companies, shall be regu-

: : " lated by the law now in
force in India relating thereto, until further |ravi-
sion shall be made in that behalf,

Limited-liability  part-
nerships, incorporated part-
nerships, and joint-stock
companies.

SCHEDULE.

Enacraents RepraLep.

Statutes.

No. and year of Statute 2
Act, TiTLR.

Stat. 29 Car. 2, cap. 3.

Stat. 11 & 12 Yie., cap.| To consolidate and amend the 1
21, vent debtors in India.

Extont of repeol.

An Act for prevention of Frauds and Perjuries ....

aw relating to insol-

Sections 1, 2, 3, 4, and 17.

Section 42,
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SCHEDULE—continued,

Exacryunts REPEALED —continucd.

TiTLu, Exlent of repoal,

No. and year of Act.

Act XIIL of 1840, . An Act fir the amendment of the lnw regarding The whole.
factors by cxtending to the territories of the Tast!
» India Company, in cases governed by thie English
| law, the provisions of the Stat. 4 Geo. iv.c. 83,
| as saltered and amended by the Stat. 6 Geo. iv.|
| ]

¢ 91,
Act XIV. of 1840.. .. An Act for rendering a written memorandum neces-| The whole, except section 4.

sary to the validity of certain promises and engage-
ments by extendiug to the territories of the Easlli
India Company, in cases governed by Luglish law,!
the provisions of Stat, 9 Geo. iv. eap. 14.

|
Act XXI. of 1848. ...} Au Act for avoiding Wagers. i

exchange, and to amend in certain respects the
commercial law of British India.

Act V. of 1866 ... . l An Act to provide a summary procedure on bills of] Seetioun 10,

Act XV. of 1866 .. .. The whole.

An Act to amend the law of Partnership in India.

Bonbay Act.

T e e
No. aud year of Act, TITLE. : Extent of repeal.

Act 1L of 1863 .. ..l An Act to amend Act XXIL. of 1848 (for avoiding| The whole,
wagers).
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