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[ Published with the * Bombay Government Gazette” of the 20th July 1871.]

PART VI.

BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Draft Report of a Select Committee, together with the Bill as settled by them, was
presented to the Council of the Governor General of India for the purpose of making Laws and Regula-

tions on the 31st March 1871 :—
We, the members of the Select Committee to which the Evidence

From Officiating Under Sceretary, ITome Department, No. 423, dated 23rd
Octgber 1868, and enclosures.

From Assistant Sceretary, Foreign Department, No. 333, dated 12th December -
1868, and enclosure.

Remarks by the Tlonourable the Chief Justice, Bombay (no date).

- by Ionourable Justice Phear, dated 8th December 1868.

From Sceretary to Chief Commissioner, British Burmah, No. 595—1, dated
1st December 1868.

From Assistant Scerctary to Government of Bengal, Legislative Department,
No. 37, dated 9th January 1869, and enclosure. i

From Deputy Judge Advocate General of the Army, dated 26th January 1869,
and cnclosures.,

From ‘Officiating Under Secretary, ITome Department, No. 238, dated 17th
February 1869, forwarding memorial from Mukhtédrs and Revenue Agents, Howrah,
dated 4th February 1869.

From Secretary to Indian Law Commissioners, dated Gth February 1869, ¢

TFrom Chief Sceretary to Government, Fort St. George, No. 120, dated 18th
March 1869, and enclosures. .

From Scerctary to Government of Bombay, No. 2971, dated 7th September
1869, and enclosures. .

From Sceretary to Government of Bombay, No. 3188, dated 24th September
1869, and enclosure.

Tifth Report of Ier Majesty’s Indian Law Commissioners on the Bill,

From Officiating Inspector General of Police, Panjib, No. 2657, dated 28th
September 1870.

From Sceretary to Government of India, ITome Department, No. 1892, dated
18th October 1870, forwarding letter from Chief Commissioner, British Burmah,
No. 61, dated 15th August 1870, and enclosures.

Bill has been reflerred, have the
honour to veport that we have
considered the Bill and the pa-
pers noted in the margin.

After a very careful considera-
tion of the draft prepared by the
Indian Law Commissioners, we
have arrived at the conclusion
that it is not suited to the wants
of this country.

We have recorded in a separate
report the grounds on which this
conclusion is based. They are in
a few words that the Commis-
sioners’ draft is not sufficiently
clementary for the officers for
whose use it is designed, and that
it assumes an acquaintance on
their part with the law of Eng-
land which can scarcely be ex-
pected from them. Our draft,
however, though arranged on a
different principle from theirs,
embodies most of its provisions.

In general, it has been our object
to reproduce the English Law of Evidence with certain modifications, most of which have been suggested
by the Commissioners, though with some this is not the case. The English Law of Evidence appears to
us to be totally destitute of arrangement. This arises partly from the circumstance that its leading terms
are conlinually used in different senses, and partly from the circumstance that the Law of Evidence was
formed by degrees out of various clements, and in particular out of the English system of pleading and the
habitual practice of the Courts of Common Law. For instance, the rulethat evidence must be confined to
poiuts in issue is founded on the system of pleading. The rule that hearsay is no evidence is part of the
practice of the Courts ; but the two sets of rules run into each other in such an irregular way as to produce
between them a result which no one can possibly understand systematically, unless he is both acquainted
with the principles of a system of pleading which is being rapidly abolished, and with the every-day practice
of the Common Law Courts, which can be acquired and understood only by those who habitually take part
in it, This knowledge, moreover, must be qualified by a study of text-books which are seldom system-
atically arranged.

Many other circumstances, to which we need not refer, have contributed largely to the generalresult;
but we may illustrate the extreme intricacy of the law, and the total absence of anything like system
which pervades every part of it, by a single instance. In Mr. Pitt Taylor's work on Evidence itis stated
that “ ancient documents, when tendered in support of ancient possession,” form the third exception to
the rule which excludes hearsay. The question is whether A i8 entitled to a fishery. He produces a
royal grant of the fishery to Lis ancestor., This fact the law describes as a peculiar kind of hearsay ad-
missible by special exception. Surely this is using language in a most uninstructive manner.

This being the case, we have discarded altogether the phraseology in which the English text-writers
usually express themselves, and have attempted first to ascertain, and then to arrange in their natural

order, the principles which underlie the numerous cases and fragmentary rules which they have collected
together. The result is as follows : ;

Every judicial proceeding whatever has for its purpose the ascertaining of some right or liability. If
the proceeding is criminal, the object is to ascertain the liability to punishment of the person accused; if
the proceeding.s civil, the object is to ascertain some right of property or of status, or the right of one
party, and the liability of the other to some form of relief, X ;
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and facts fall intd”two classes,
Of facts which can be perceived
the senses,

All rights and liabilities are dependent upon and arise out of facts,
those which can, and those which cannot, be perceived by ihe senses. e
by the senses, it is superfluous to give examples. Of facts which cannot be pcrcewfzc f))r e
intention, fraud, good faith, and knowledge may be given as examples. But each class o o >‘ m:;.l in
common, one element which entitles them to the name of facts—they can be directly perecived el 1le1
with or without the intervention of the senses. A man can testify to the fact that, at a certain time, l?
had a certain intention, on the same ground as lhat on which ne can testify tha‘t, at a certain tl‘me tgmc

lace, lie saw a particular man. e has, in each case, a present recollection of a past direct pl(EICfE[) 1013£
Moreover, it is equally necessary to ascertain facts of each clas§ in judicial proceedings, and they must
in most cases be ascertained in precisely the same way.

Facts may be related to rights and liabilities in one of two different ways:

1. They may by themselves, or in connection with other facts, constitute such a state of things that
the existence of the disputed right or liability would be a legal inference from them. From the fact that
A is the eldest son of B, there arises of necessity the inference that A is by the law ol Iingland the heir-at-
Jaw of B, and that he has such rights as that status involves. From the fact that A caused the death of
B under certain circumstances, and with a certain intention or knowledge, there arises of necessity the
inference that A murdered B, and is liable to the punishment provided by law for murder.

Facts thus related to a proceeding may be called facts in issue, unless, indeed, their existence is un-
disputed. = :
92, Facts, which are not themselves in issue in the sense above explained, may affect the probability

of the existence of facts in issue, and these may be called collateral facts.

It appears to us that these two classes comprise all tlie facts with which it can in any event be neces-
sary for courts of justice to concern themselves, so that this classification exhausts all facts considered
in their relation to the proceeding in which they are to be proved. y

This introduces the question of proof. It is obvious that, whether an alleged fact is a fact in issue
or a collateral fact, the Court can draw no inference from its existence till it believes it to exist; and it is
also obvious that the belief of the Court in the existence of a given fact ought to proceed upon grounds
altogether independent of the relation of the fact to the object and nature of the proceeding in which its
existence is to be determined. The question is whether A wrote a letter. The letter may have contained
the terms of a coutract, It may have been a libel. It may have constituted the motive for the commission
of a crime by B. [tmay supply proof of an alibi in fuvour of A. It may be an admission or a confession
of crime; but whatever may be the relation of the fact to the proceeding, the Court cannot act upon it
unless it believes that A did write the letter, and that belief must obviously be produced, in each of the
cases mentioned, Ly the same or similar meaus, 1f, for instance, the Court requires the production of the
original when the writing of the letter is a crime, there can be no reason why it should be satisfied with a
copy when the wiiting of the letter is a motive for a crime. In short, the way in which a fact should he
proved depends on the nature of the fact, and not on the relation of the fact {o the proceeding.

The instrument by which the Court is convinced of a fact is evidence. It is often classified as being
either direct or circumstantial. 'We have not adopted this classification.

If the distinction is that dirvect evidence establishes a fact in issue, whereas circumstantial evidence
establishes a collateral fact, evidence is classified, not with reference to its essential qualities, but with
reference to the use to which it is put; as if paper were to be defined, not by veference to its component
elements, but as being used for writing or for printing. We have shown that the mode in which a fact
must be proved depends on its nature, and not on the use to be made of it. Evidence, thercfore, should
be defined, not with reference to the nature of the fact which it is to prave, but with reference to its own
nature. ;

Sometimes the distinction is staled thus: Direct evidence is a stalement of what a man has actually
scen or heard.  Circumstantial evidence is something from which facts in issue are to be inferred. If the
plirase is thus used, the word evidence, in the two phrases (divect evidence and civcumstantial cvidence)
opposed to each other, has two different meanings. In the first, it means testimony ; in the second, it
means a fact which is to serve as the foundation for an inference. It would indeed be quite correct, if
this view is taken, to say ¢ Circumstantial evidence must be proved by direct evidence. This would be
n_‘r;lost clumsy mode of expression, but it shows the ambiguity of the word cvidence,” which means
cither—

(1) words spoken or things produced in order to convince the Court of the existence of facts; or
(2) facts of which the Court is so convinced which suggest some inference as to other facts.

We use the word ‘evidence’ in the first of these senses only, and so used it may be reduced to three
hieads—1, oral evidence ; 2, documentary evidence ; 3, material evidence.

Finally; the evidence by which facts are to be proved must be brought to the notice of the Court
and subniitted to its judgment, and the Court must form its Jjudgment respecting then.
These general considerations appear to u ¥ Yor i
_ Thes ) 2 S s to supply the groundwork for a systemati ota
distribution of the subject as follows :— b X 3 - Sandicotinlste
I.—Preliminary.
IT.—The relevancy of facts to the issue,

.

llI.—{he proof of: facts acf:ording to their nature, by oral, documentary or material évidence
I'V.—The production of evidence, :

V.—Procedure.
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We have accordingly distributed the subject under these heads, in the manner which we now proceed
to describe somewhat more fully.

[.— PRELIMINARY.

Under this head we have defined “fact,” “facts in issue,” “collateral facts,” “a document,”
“gvidence,” “ proof”” and * proved,” ““ necessary inference,” and ¢ presume.” We have also laid down in
general terms the duty of the Court.

Of our definitions of ‘¢ fact,” “facts in issue,” ¢ collateral facts,” and “ evidence,’ we need say no
more than that they are framed in accordance with the principles already stated. We may, however,
shortly illustrate the effect of the definition of evidence. <

It will make perfectly clear several matters over which the ambiguity of the word, as usedin
English law, has thrown much confusion. The subject of circumstantial evidence will be distributed
into its elements, and will be dealt with thus: The question is whether A committed a crime. The
facts are—that he had a motive, displayed by statements of his own, forit; that the scene of the crime
shows footmarks which correspond with his feet; that he was in possession of property which might have
been procured by it, and that he wrote a letter indicating his guilt. On turning to chapter IT, it will be
found that all these are relevant facts, either as motive, incidents of facts in issue, effects of facts in issue,
or conduct influenced by facts in issue. On turning to chapter [II, it will be seen how each of these
facts must be proved, namely, the statements displaying motive, by the direct oral evidence of some one
who says he heard them; the footmarks, by the direct oral evidence of some one who says he saw them ;
the possession of the property, by the production of the property in Court, and by the direct oral evidence
of some one who had seen it in the prisoner's possession; and the letter, by the production of the letter
itself, or secondary evidence of it, if the case allows of secondary evidence.

So the phrase “ hearsay evidence,’”” which, as the Commissioners observe, is used by English writers
in so vague and unsatisfactory a manner, finds no place in our draft, and we hope we have avoided the
possibility of any confusion in connection with it. Chapter [l. provides specifically, and in a manuer
which corresponds, on the whole (though with some modifications), with the Enalish law, in what cases
the statements and opinions of third persons as to relevant facts shall, and in what cases they shall not,
be themselves relevant, and Chapter V, on Proof by Oral Evidence, provides that oral evidence shall in all
cases be direct, on whatever ground the fact which it is to establish may be relevant to the issue: that is
to say, if the fact is one which could be seen, it must be established by a witness who says he saw it, it it
could be heard, by a witness who says he heard it, whether it is fact in issue, or a collateral fact. These
provisions distribute the different things described by the phrage “hearsay evidence” in the same way in
which the different things described by the plrase ¢ circumstantial evidence” are distributed by the other
provisions, z

So, our definition does away with a confusion which arises out of the double meaning of the word
“evidence’ in the phrases “ primary” and “sccondary evidence.” “ Primary evidence” sometimes means
a relevant fact, and at other times the proof of a document by its production as apposed to proof by a
copy. In our draft, ““primary” and “secondary” are distinctly defined, and confined to an unambiguous
meaning. ¢ Evidence’ in each case means words spoken or things (documents or not) shown to the
Court.

Finally, we have substituted, for the phrase “ conclusive evidence,” the phrase “necessary inference.”
The phrase ¢ conclusive evidence” is not open to objection on the ground of obscurity or ambiguity, but
the word “evidence” in it means, not what we understand by evidence, but a fuct established by evidence
from which a particalar inference necessarily follows. Our phrase, therelore, harmonises with the rest
of our draft, whereas ¢ conclusive cvidence” would not.

]

The definitions of ¢ proof,” “ proved,” and “ moral certainty ” require some comment. The definition
of “ proof ” is subordinate to that of * proved,” which is, that a fact is suid to be proved in two cases, that
is to say when the Court after hearing the evidence respecting it—

(1) believes in its existence; or

(2) thinks its existence so probable that a reasonable man ought, under the circumstances of (he
particular case, to act upon the supposition that it exists.

This degree of probability we describe as “ moral certainty,” and we provide that no fact shall be
regarded as morally certain unless the evidence is such as to render its non-existence improbable. ‘This
is as near an approach as we have been able to muke to a distinct equivalent for the phrase “ reasonable
doubt,” which is usually employed by English Judges in leaving questions of fact to a jury. The
question “ When is doubt reasonable ?” is one which cannot be completely answered ; for at boltom it is
a question, not of science, but of pradence, and our definition of the word * proved” is meant to make
this plain. We have, however, attached to it the negative condition that a reasonable man ought not to
be morally certain of a conclusion, merely because it is probable, if other conclusions are also probable.
It is easier to illustrate this principle than to state, without a prolonged abstract discussion, which would
be out of place on the present occasion, the general grounds on which it rests. Qur illustrations are
meant to point out to Judzes that they are not to convict A of an offence which must have been com-
mitted either by him or by B, unless circumstances exist which make it improbable that the offence was
committed by B.  We have not attempted to carry the matter further. We believe that in all countries,
and in this country more than in any other, it is absolutely necessary to leave to Judges a wide discretion
as to the risk of error which they choose to incur in coming to a decision, and that this is a matter of
prudence and practice, as to which rules ought to be laid down, rather with the view of guiding, than
with the view of fettering, discretion,
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The last provision, in the preliminary part, to which we would call attention, defines in very general
jerms the duty of the Court in deciding questions of fact. Its generality appeared to us to render the
preliminary, rather than the concluding chapter, the proper place for it. This section declares that the
duty of the Court is to determine questions of fact by drawing inferences—

(1) from the evidence given to the facts alleged to exist;

(2) from facts proved to facts not proved;

(3) from the absence of evidence which might have been given;

(4) from the admissions aud conduct of the parties, and generally from the circumstances of the case..

We have said nothing of the principle on which these inferences are to be drawn, as thatis a matter
of loaic, and does not belong specially to the subject of judicial evidence ; but we wish to point out and
put distinctly upon record the fact, that to infer, and not merely to accept or register evidence, is in all
cases the duly of the Court. Une of the many fallacies which owe their origin to the ambiguity of the
word “evideuce,” and the looseness with which it is used, is the common assertion that direct evidence
leaves no room for inference, whereas indirect or circumstantial evidence does. In fact, all evidence
whatever is useful only as the groundwork for inferences, of which the inference that the facts which the
witness alleaes to exist do or did actually exist, is very often the most difficult to draw. The truth is,
that to infer in one or other of the different shapes whicli we have stated is the great duty of the Judge
in every case whatever, and we have thought it desirable to point this out in the plainest and broadest
way. :

We have added two qualifications only to this general tule: (1) that, when the law declares an
inference to be necessary, the Court shall draw it, and shall not allow its truth to be contradicted; (2)
that, when the law directs the Court to presume a fact, it shall infer its existence till the contrary appears.
We have treated in detail of necessary inference and presumptions in other parts of the Bill.

Il.—Tue Renevaxcy or Facrs.

We bave already pointed out the place which, in our opinion, belongs to this subject in the law of
evidence, 'The question, What facts may you prove ? obviously lies at the root of the whole matter, and
unless a plain and full answer is given to the question, it is impossible to state the law systematically.
The answer to the question is, we think, to be found in several of the wide exceptions which are made by
English text-writers to the wide exclusive rules—that evidence must be confined to the points in issue,
that hearsay is no evidence, and that the best evidence must be given, though other parts of the same
exceptions are to be found in different branches of the law, We think, however, that by a comparison
and collection of these exceptions we have succeeded in forming a collection of positive rules as to the
relevancy of facts to the issue, which will admit every fact which a rational man could wish to have
before him in investigating any question of fact,

These rules declare to be relevant—
1, all facts in issue:
2, all collateral facts, which
(@) form part of the same transaction ;
(&) are the immediate occasion, cause, or effect of facts in issue ;
(c) show motive, preparation, or conduct affected by a fact in issue;
(d) are neeessary to be known in order to introduce or explain relevant facts;
() are done or said by a conspirator in furtherance of a common design ;
() are cither inconsistent with any fact in issue ; or inconsistent with it, except upon a suppo-

sition which should be proved by the other side; or render its existence or non-
existence morally certain, according to the definition of moral certainty given above:
ks 2

() aflect the amount of damages in cases where damages are claimed ;
(%) show the origin or existence of a disputed right or custom ;
(2) show the existence of a relevant state of mind and bddy ;

i (k) show the existence of a sevies of which a relevant fact forms a part; or
() show (in certain cases) the existence of a given course of business.

‘The remainder of the chapter throws into a positive shape what in English law forms the exceptions
to the rule, excluding the various matters described as hearsay. They relate to— hsn
the conduct of the parties on previous occasions :
the statements of the parties on previous occasions ;
previous judgments ;
statements of third persons;
opinions of third persons,

1. In reference to the conduct of the part; i casi ;

o t parties on previous occasions, we embody in three .seofi
the E)ilsllﬂg law ?f England as to evidence of character, with some modifications, We include u:(‘;guo}?s
word ¢ character,’ both reputation and disposition, and we permit evidence to be given of pre;'ious T the
victions against a prisoner for the purpose of prejudicing him. We do not see why he should not b e
Judiced by such evidence, if it is true, : 0t be pre-
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2. Under the head of The Statements of the Parties on other Occasions, we deal with the question
of admissions, as to which we have not materially altered the existing law. -

We have not (houuht it necessary to transfer from theiv present position in the Code of Criminal
Procedure the rules as to confessions made to the Police. This appears to s to be a special matter
relating rather to the discipline of the palice than to the principles of evidence.

3. Previous judgments appear to follow naturally upon previous statements. Under this head we
deal with the question of 7es judicala.

We have not attempted to deal with.the question of the bar of suits by previous judgments between
the same parties. This i3 a question of procedure rather than of evidence, and will be properly dealt
with whenever the Codes of Civil and Criminal Procedure are re-enacted. We have, on the other hand,
dealt in substantial accordance with the principles of the law of Eugland with the question of the rele-
vancy of judgments between strangers. For the sake of simplicity, and in order to avoid the difficulty of
defining or enumerating judgments iz rem, we have adopted the statement of the law by Sir Barnes
Peacock in Kunya Lal v. Radha Chura, 7, Suth. WV, R., 339,

4. Asto statements by third persons. We have made one considerable alteration inthe existing law
by admitting, generally, statements made by third persons about relevant facts, if attended by conduct
which confirms their truth, ov if they refer to facts independently proved, provided that the person making
them appears to the Court to have special means of knowledge. We have given several illustrations of
this, the strongest of which is suggested by Mr. Pitt Taylor. A captainabout to sail on a voyage carefully
examines the ship, declaves his belief that she is sea-worthy, and embarks on her with his family and pro-
perty uuinsured. Statements of this sort aresurely most unlikely to befalse. Evidence of such statements
will be admissible under this section, whether the person who makes them is living or dead, producible
or not. Some of them would probably be admissible under the English rule which admits statements
cxplanatory of conduct, but as the counduct esplained must be relevint, and as no clear definition of
relevancy is given by the law of England, it is very difficult to say how far this rule extends.

The mext cxception vefers to statements made by a person who is dead or cannot be found or
produced without unreasonable delay or expense.  We declare such statements to be relevant if they relate
to the cause of the person’s death, or are made in the ordinary course of business, or express an opinion
as to the existence of a public right, or state the existence of any relationship as to which the party had
special means of knowledge, or when they are made in family pedigrees, titles, deeds, &e.  We have
omitled the restrictions placed by the law of England on the admission of dying declarations and state-
ments about relationship, and as to the necessity that statements should be opposed to the pecuniary
interest of the party making them, on the ground that they ought to affect the weight rather than the
admissibility of what is, at best, to use Bentham's expression, * makeshift evidence.”

We also provide for the admissibility of statements in public or official hooks, and (in certain cases)
of evidence given in previous judicial proceedings.

5. The cases in which the opinions of third persons are relevant are dealt with in sections 44 to 50.

They declare to be relevant the opinions of experts, opinions as to handwriting, opinions as to usages,
and opinions as to relationship and the grounds of such opinions.

This completes that part of the Bill which relates to the relevancy of facts. In the particulars stated,
and in some others of minor importance, which for the sake of brevily we have not noticed, it modifies
the law of England; but we believe that, substantially, it represents that part of the law which is con-
tained in (amongst others) the rules, together with the exceptions to the rules, that evidence must be con-
fined to points in issue; that the best evidence must be given, and that hearsay is no evidence, though
these rules include other matters which we treat of ander other heads.

III.—PRroor.

The second chapter having decided what facts are relevant, we proceed to show how a relevant fact
is to be proved.

In the first place, the fact to be proved may be one of so much notoriety that the Court will take
judicial notice of it, or it may be admitted by the parties. In either of these cases no evidence of its
existence need be given. Chapter 111, which relates to judicial notice, disposes of this subject. It is
‘taken in part from Act IL. of 1855, in part from the Commissioners’ draft Bill, and in part from the Law of
England. 4

If evidence has to be given of any fact, that evidence must be cither oral, documentary, or material,
and we proceed in the following chapters to deal with the peculiarities of (_auch of these_‘three kinds of
evidence. There, is, however, one topic which applies to all of them, of which we treat in Chapter 1V.
This is the distinction between piimary and secondary evidence. As we have already shown, the phrase
is ambiguous. We regard it as a legal way of recognizing the obvious principle that the best way of
finding out the contents of a document is to read it yourself, and we have accordingly defined primary
and secondary GVid‘ence thus : in the case of documents or other material things, the document or thing
itself is primary evidence. A copy, model, or oral description is secondary evidence. In all otlier cases
oral evidence is primary. s

We next proceed (Chapters V., VI., VII. and VIIL) to the question of proof by the various kinds of
evidence successively, namely, oral, documentary and material. With regard to oral evidence, we pro-
vide that it must in all cases whatever, whether it is primary or secondary, and whether the fact -to be
proved is a f:):z(:/t in issue or collateral, be direct. That is to say, if the fact to be proved is one that could

vi.—32 £ 2
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If it could be heard, by some one \vh.o. says
be proved is the opinion of
it must- be proved by the

it must be proved by some one who says he saw it.
ﬁg f:i‘z:xlrlalitt?and 3 pwith theyolher senses. . We also provide that, if the fact to
a living and producible person, or the grounds on which such opinion is held,
person who holds that opinion on those grounds. )

We have, however, provided that if the fact to be proved is the opinion
called (which is the case in the majority of cases in this country), and if suc
in any published treatise, it may be proved by the production of the treatise. e
ns on relevancy contained in Chapter [L., will,
lain light, for their joint effect is this—

t, so that no proof of them can 3

of an expert who cannot be
h opinion has been expressed

‘This provision, taken in connection with the provisio
we hope, set the whole doctrine of hearsay in a perfectly p

(1) the sayings and doings of third persons are, as u rule, irrelevan
be admitted ;

(2) in some excepted cases they are relevant;

(3) every act done or word spoken, which is relev
dence) be proved by some one who saw it with hisown e

ant on any ground, must (if proved by oral evi-
yes, or heard it with his own ears.

With regard to the chapters which relate to the proof of facts by documentary evidence, and the
cases in which secondary evidence may be admitted, we have followed, with few alterations, the existing

Jaw. We may observe that Chapter VII. contains most of the few presumptions which we have thought

it right to introduce into the Bill. They are presumptions which in almost every instance will be true—
as to the genuineness of certified copies, gazettes, books purporting Lo be published at particular places,
copies of depositions, &c.

We have inserfed a few provisions in Chapter VIII. as to material evidence. They reproduce the
practice and, as we believe, the law of England, upon this subject, though no distinct provisions about it
and few judicial decisions upon it are, so far as we are aware, to be found in English law-books.

On the subject of the exclusion of oral evidence of a contract, &c., reduced to writing, we have (in
Chapter IX.) simply followed the law of England and the Commissioners’ draft.

IV.—TuEe PRODUCTION OF PROOT.

From the question of the proof of facts, we pass to the question of the manuer in which the proof is
to be produced, and this we treat under the following heads :—
' The burden of proof.(Chapter X.):
Witnesses (Chapter X1.):
The administration of oaths (Chapter X11.):
Examination of witnesses (Chapter X111.) :

With regard to the burden of proof, we lay down the broad rules, that the general burden of proof is
on the party who, if no evidence at all were given, would fail, and that the burden of proving any
particular fact is on the party who affirms it. These are the well-established English rules, and appear to
us reasonable in themselves. We have not followed the precedent of the New York Code in laying down
a long list of presumptions, agreeing with the Indian Law Commissioners in the opinion that it is better
not to fetter the discretion of the Judges. We have however admitted one or two such presumptions to a
place in the Code, as, in the absence of an express rule, the Judges might feel embarrassed. These are—
the presumption of death from scven years’ disappearance, and the presumption of partnership from the
fact of acting as partners,

We may observe that we have disposed, in an illustration, of a matter in which the laws of several
countries contain elaborate, and we think somewhat arbitrary, provisions, the presumption to be made
in the case of the death of several persons in a common catastrophe. We treat it as an instance of the
rule as to the burden of proof. The person who affirms that A died before B must prove it. This is
the priuciple adopted by the English Courts.

- We follow the English law as to legitimacy being a necessary inference from marriage and cohabita-
tion, and we adopt one or two of the rules of English law as to estoppel.

In the chapter as to the examination of witnesses, we have been careful to interfere as little as possi-
ble with the existing practice of the Courts which in the Mofussil Courts and under the Code of Givil,
Procedure is of necessity very loose and much guided by circumstances, but we have put into propositions
the rules of English law as to the examination and cross-examination of witnesses, : ‘

We have also considered it necessary, having regard to the peculiar circumstances of this counfry
to put into the hands of the Judge an amount of discretion as to the admission of evidence which, if it
exists by law, is at all events rarely or never exercised in England. We expressly empowe; him
to ask any questions upon any facts relevant or irrelevant, at any period of the trial, and we expressly
declare‘ that it ls‘h:s: duty in criminal cases, if he thinks that the public interest requires it, not mer;l"
to receive and adjudicate upon the evidence submitted to him by the parties, but also * to in,quire to th
utmost into the truth of the matter before him.” The ohject of these provisions is to define simply a; (la
clearly the dutxes.and the position of the Judges and those who practise before them. The Eg.,i-m

: : d . ish
system, under which the Bench and the Bar act together and play their respective parts independebll ;
and the professional organization on which it rests, have no doubt great advantages; but in thig ‘n )"
such .a system does not as yet exist, and will not for a very long course of time be introduced c%lmlly
Mofussil, generally speaking, the great mass of cases are conducted without the assistance of a .Barn qtnlx(J:

. 3 d
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when advocates are employed there, they ave usually brought from a distance, and have to appear _bqfot"c
Judges who have not had the same professional training as E nglish Judges, and are liable to be intimi-~
dated by advocates whose technical knowledge of law is greater than their own, and to whom ghu
extremely intricate system of appeal \\'hich_prcvuils in this country gives a power over the Judges unlike
anything which exists in England.  For this reason we have thought it necessary to strengthen the hands
of "the Judges and to enable them {o act efficiently and premptly as the representatives of the public
interest.

In connection with this subject, we may refer to some provisions which we have inserted in order to
prevent the abuse of the power of cross-examination to credit. We believe the existence of that power to
be essential to the administration of justice, and we believe it to be liable to great abuses. The need for
the power and the danger of its abuse are proved by English experience, but in this country litigation of
various kinds, and criminal prosecutions in particular, are the great engines of malignity, and itis accord-
ingly even more necessary here than in England, both to permit the exposure of corrupt motives and to
pre;'ent the use of the power of exposure as a means of gratifying malice. We have accordingly provided
as follows: z

Such questions may relate cither to matters relevant to the case, or to matters not relevant to the
case. If they relate to matters relevant to the case, we think that the witness ought to be compellable to
answer, but that his answer should not afterwards be used against him.

If they relafe to matters not relevant to the case, except in so far as they affect the credit of the
witness, we think that the witness ought not to be compelled to answer. Iis refusal to do so would, in
most cases, serve the purpose of diserediling him, as well as an express admission that the imputation
conveyed by the question was true.

In order to protect witnesses against needless questions of this kind, we enact that any advocate who
asks such questions without written instructions (which the Court may call upon him to produce, and may
impound when produced) shall e guilty of a contempt of Court, and that the Court may record any such
question il asked by a party to the proceedings. The record of the question or the written instructions
are to be admissible as evidence of the publication of an imputation interded to harm the reputation of the
person affected, and such imputations are not to be regarded as privileged communications, or as falling
under any of the exceptions to section four hundred and ninety-nine of the Indian Penal Code, merely because
they were made in the manner stated. Upon a trial for defamation, it would of course be open to the
person accused to show, either that the imputation was true, and that it was for the public good that the
imputation should be made (Ex. 1, section 449, I. P. C.), or that it was made in good faith for the protec-
tion of the interest of the person making it or of any other person (Ex.9). "I'his is the only method
which occurs to us of providing at once for the interests of a boné fide questioner and an innocent witness.

In the same spirit, we have empowered the Court, in general terms, to forbid indecent and scandal-
ous inguiries, unless they relate to facts in issue (as defined above), or to matters absolutcly necessary to
be known in order to determine whether the facts in issue existed : aud also to forbid questions intended
to insult or annoy.

We prefer this general power to the sections drawn by the Commissioners, which forbid questions to
married persons “which substantially amount to inquiring whether that person has had sexual intercourse
forbidden to him or her by the law to which he or she is subject,” and “questions regarding the
occurrence of sexual intercourse between a husband and wife, except in the case of Christians, where
the suit is for a decree of nullity of marriage on the ground of bodily incapacity.” We should regard
these rules as dangerous. It is possible to imagine numerous cases'in which it might be highly impor-
tant to show that a married person was living with some one who was not her husband or his wife. A
woman brings a fulse accusation against her servant. ‘The motive is revenge for the discovery by the
servant of un intrigue by the mistress. A married man comes to prove an «libi on behalf of his mistress.
A woman sues a married man on a bond. [e pleads that the consideration was adultery. In all these
cases, and so in many others which might be suggested, it appears to us that it would be absolutely
necessary to admit such evidence as is referred to. As to questions relating to sexual intercoyrse
between husband and wife, we think it better to forbid indecent aud scandalous inquiries in general
terms, than to lay down a positive rule which, in possible cases might produce hardship.

Finally, we deal (Chapter XV.) with the question of the improper admission or rejection of evidence.

We provide in substance that in regular appeal each Court successively shall decide for itself to
what evidence it will have regard. As for special appeals, we provide that if evidence is said to be impro-
perly admitted, the objection must be taken before the inferior Appellate: Court, and the Court called
upon to say what its decision would be if the evidence objected to were rejected. Lf evidence is impro-
perly rejected, we would permit the High Court either to look into the facts and deliver final judgment,
or to remand the case.

Finally, we recommend that the Draft Bill, together with this report, should be circulated for the
opinion of the Local Governments.
J. F. STERPHEN.
J. STRACHEY.
F. S. CHAPMAN.
F. R. COCKERELL.
J. F. D. INGLIS.

W. ROBINSON.
The 31st March 1871.
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SCHEDULE.

THE INDIAN EVIDENCE BILL.
WuEREas it is expedient to consolidate, define
and amend the Law of

LEvidence; It is hereby
enacted as follows :—

Preamble.

PART I.
RELEVANCY OF FACTS.
CHAPTER 1.—PRELIMINARY.
1. This Act may be called “The Indian Evi-
Short title, dence Act.”

It extends to the whole
of British India, and ap-
plies ouly

(1) «to proceedings in Court, in the High
Courts in thelg‘ gl'lguml and appellate, civil and
criminal, jurisdiction ;

(2) to any proceedings in Court to which the
Codes of anl or Criminal Procedure are applica-
ble, or which are taken or held under the Indian
Succession: Act or the Indian Divorce Act.

"(3) to proceedings under commissions to take
evidence ; :

(4) to proceedings in Court in Small Cause
Courts; ) :

Extent.

5 and it s]hall come into
orce on the first da
May 1872 S

Commencement of Act.
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2. On and from that
day the following laws
shall be repealed :—

(1.) All rules of evidence other than those con-
tained in any Statute, Act or Regulation in force
in any part of British India and not hereby ex-
pressly repealed.

(2.3 All such ‘rules, laws and regulations as
were made for the territories known from time to
time as ‘Non-Regulation Provinces,” otherwise
than in conformity with the provisions of the 3
&4 Wm. IV, c. 85, and of the 16 & 17 Vic,,
c. 95, and are referred to in the twenty-fifth:sec-
tion of ¢The Indian Councils’ Act 1861, in so far
as they relate to any matter herein provided for.

(3.) The enactments mentioned in the schedule
lereto to the extent specified in the third column
of the said schedule.

Repeal of ennctments.

But nothing herein contained shall affect any
provision of any Act of Parliament, or of any other
Act or Regulation not hereby expressly repealed.

3. In this Act the following words and expres-
sions are used in the
following senses, unless a
contrary intention appears from the context :—

Interpretation-clause.

“ Court” includes all Judges and Magistrates,
« Court.” and all persons legally
authorised to take evi-
dence, and shall be interpreted wherever it occurs
with refercnce to the provisions of chapter XIV.,
as to the duties of Judges and Juries, respectively.
“ Fact” means and in-
cludes
(1) any thing, state of things, or relation of
things, capable of being perceived by the senses ;
(2) any mental condition, of which any person
is conscious.

TFact.”

Tllustrations.
(a) That there are certain objects arrunged in a certain
position, in a certain place, is a fact.
(6) That a man said certain words, is a fact.
(¢) That a man holds a certain opinion, has a certain in-
teution, acts in good faith or fraudulently, or uses a parti-
cular word in a particular sense, is a fact.

“Tacts in issue” means
and includes

(@) every fact which any Court records as an
issue of fact under the provisions of the law for
the time being relating to Civil Procedure.

(b) any fact, of which any party to any suit
or proceeding does not admit the existence, and
from which, either by itself ov in connection with
other facts, the existence, non-existence, nature,
or extent of any right, liability, or disability,
asserted or denied in any such suit or proceeding
necessarily follows.

“ Tacts in issue.”’

Tllustrations.
A is accused of the murder of B and claims to be tried.
The following facts may be in issue :—
That A caused B’s death.
That A intended to canse B’s death.
That A had received grave and sudden provocation from B.
That A at the time of doing the act which caused B’s
death was, by reason of unsoundness of mind, incapa-
ble of knowing its nature.

‘¢ Collateral facts” are facts which, not being
themselves in issue, tend
: to prove or disprove the
existence of facts in issue.

““Collateral facts.”

““Document” means any thing made capable in
any mannerof conveyinga

€« D 2 <
osument . meaning.

Tllustrations.

The following things are documents :—

Writings, printed papers, photographs of writings, an
I O. U, an inscription on a towbstone, a caricature, a
message written in cypher, an architectural plan.

¢ Bvidence” means and
includes

(1) all statements which the Court permits or
requires to be made before it by witnesses, in
relation to matters of fact under inquiry ;

such statements are called oral evidence ;

“Lvidence.”

(2) all documents produced for the inspection
of the Court ;

such documents are called documentary evi-
dence ;

(3) all material things other than documents
produce for the inspection of the Court ;

such things are called material evidence.

“Proof” is the process of producing evidence in
« Proof” order that facts may be
; proved or disproved.
A factis said to be proved when, after consi-
dering the evidence so
produced, the Court either
believes it to exist, or considers its existence so
probable that, under the circumstances of the
particular case, a prudent man ought to act upon
the supposition that it exists,

A fact is said to be disproved when, after con-
sidering the evidence so
produced, the Court either
believes that it does not exist, or considers its non-
existence so probable that, under the circum-
stances of the particular case, a prudent man ought
to act upon the supposition that it does not exist

A fact is said not to be proved when it is
neither proved nor dis-
proved.

“ Proved.”

*¢ Disproved.”

“ Not proved.”

The existence or non-existence of a fact pro-
bable to the degree neces-
sary for proof or disproof
is said to be “ morally certain.”

“ Morally certain.”

4, The Court shall not regard any fact as
morally certain unless it is
of opinion thatevery sup-
position consistent with its non-esistence is impro-
bable.

Moral certainty.

Lllustrations.

(@) A credible witness aflirms that he witnessed a fact of
ordinary occurrence, and which, if it occurred, he must have
had an opportunity of observing.

Here the possible suppositions are—

(1) that the fact occurred ;

(2) that the witness is mistaken; and

(3) that the witness is telling an untruth.

But, hy the supposition, (2) and (3) are improbable.
Therefore, every supposition cousistent with the non-exist-
cuce of the fact is improbable.

() The circumstances of a case are such thata given
crime must have been committed by A or B.

fl'he crime was one which required great physical strength.
A is a strong man, B a weak woman.

The crime was one for which A had a strong motive, and
against which B had a strong motive.

These facts make every supposition except that of A’
guilt improbable.
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Efpl(mation.—’l‘he Court need not regard a
fact us morally certain, merely because every sup-
position consistent with its non-existence 1Is Im-
probable.

Illustration.

In illustration (a) the Courtis not bound to believe the
witness.

5. Courts shall'form their opinions on matters
of fact by drawing infer-

Inferences to be drawn
ences

by Court.

(1) from the evidence produced to the exist~
ence of the facts alleged ;

(2) from facts proved or disproved to facts not
proved ; ;

(3) from the absence of witnesses who, or of
evidence which, might have been produced ;

(4) from the admissions, statements, conduct
and demeanour of the parties and witnesses, and
generally from the circumstances of the case.

6. When any inference is declared in this Act
to be necessary, the Court
shall in all cases draw
that inference, and shall

not permit proof that it is false.

When the Court is directed by this Act upon
the proof of any fact, or
upon the production of
any document, lo presume the existence of any
fact, it shall, wheu the factis proved, or when the
document is_produced, regard as true the fact
which it is directed to presume, unless and until
the contrary appears or is proved, or unless, after
considering the'whole evidence on'the matter, it is
of opinion that such fact is not proved.

Necessary inferences.

Piesumptions.

CuarTeR [I.—OF THE RELEVANCY OF FACTS.

7. Pauties to any suit or proceeding may, sub-

Evidence for or against 'egt togihie provisions of

relevant fucts only. : }hl.s et BXe evgdence

or and against such facts

as are hereinafter declared to be relevant and no
others.

8. Every fact in issue, and: every incident
connected with. any such
) fact which took pﬁice at
its occurrence, is relevant. '

Illustration.

Facts in issue relevant.

(a) A is tried for the murder of B by beating him with a

club with the intention of causing his death, B claims to be:

tried.
The following facts are in issue—
A’s beating B with the club.
A’s causing B's death by such beating.
A’s intention-to cause B’s death.

: Wh?‘tcver was done or said _by A or B, or'the hystanders

ly hefore, during, or ly after the beating

of B by A, nre relevant facts.

Ezplanation.—This section shall not enable any
person to give evidence of any fact which he is
disentitled to prove by any provision of the law
for the time being relating to Civil Procedure,

Tllustration.

(.) A, asuitor doesnot bring with him and have in readi-
ness for production at the first hearing a bond on which he
relies. This section does not enable him to produce the hond
or prove its contents ata subsequent stage of the proceedings,

Collateral fucts relevant to the issue.

9. Tacts which, though not in' issue,are so con-

: nected with facts in issue

Facts forming part of 4 g form part of the same
2 oy transaction, are relevant.

Hllustrations.

(e.) A sues B for n libel contained in. a- letter forming

part of a correspondence. - Letters between the parties relating.

to the subject out of which the libel arose: -are relevant facts,
though they do'not contain the libel itself.

(b) The question is whether certain goods ordered from
B were delivered to A. The goods were delivered to several
intermediate. persons successively. Each' delivery is'a rele-
vant fact.

10, Facts which are the occasion, cause, or
effect of facts in' issue or
sion, cause, or effect of which constitute the state
facts in issue. of things under which they’
happened, or which afforded an opportunity for
their occurrence or transaction are relevant.

Facts which are ocea-

Tllustrations.

(a.) The question is whether A robbed B.

The facts that shortly hefore the robbery B went to a fair
with money in his possession, and that he showed it, or men-
tioneil the fact that he had it, to third persons, are relevant.

(6.) The question is whether A murdered B.

Marks on the ground produced by a'struggle at or near the
place where the murder was committed are relevant facts.

(c.) The question is whether A poisoned B.

The state of B’s health before the symptoms ascribed to
poison and habits of B, known to A, which afforded an op-
portunity for the administration of poison are relevant facts.

11. Any fact which shows or constitutes a
motive or preparation for
any fact in issue, or pre-
vious or subsequent con-
duct influenced. by any fact in issue, is relevant,

Motive, preparation and
subsequent conduct.

Illustrations.

(a.) A is tried for the murder of B.

The facts that, twenty years before A murdered C, that B
knew that A had murdered C, and that B had tried to extort
money from A by threatening to make his knowledge public,
are relevant.

_(6) A sues B upon a bond for the payment of money. B
denies the making of the bond.

The fact that, at the time when the bond was alleged to
be made, B required: money for a particular purpose, is
relevant.

(¢) A is tried for the murder of B by poison.

The fact that, before the-death of B, A- procured poison
similar to that which was-administered to B, is relevant.

(d.) 'The question is whether a certain document is the
will'of A.

The facts that, not’ long before the date of' the alleged
will; A made inquiry into matters to which the provisions of
the alleged will relate, that he consulted: vakils in reference
to making the will, and that he caused drafts of other wills
to be prepared of which he did not approve, are relevant.

(e.) A isaccused of a crime.

The facts that, after the commission of the alleged crime
he absconded, or was in possession of property or the pro-
ceeds of property acquired by the crime, or attempted to
conceal things which were or might have-been used in com-
mitting it, are relevant.

(f.) The question isiwhether A.was ravished.

The fact that, shortly after the alleged rape, she made a
complaint relating to the crime, the circumstances under
which the complaint was made, and the terms in which it
was made, are rclevant.

(9.) The question is whether A was robbed.

The fact that, soon after the alleged robbery, he made o
complaint relating: to the offence, the circumstances under
which, and the terms in which, it was made, are relevant,

A
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(k) A is accused of a crime.

The facts that, cither before, or at the time of, or after the
alleged crime, A provided evidence which would tend to give
to the facts in issue an appearance favourable to himself,
or that he destroyed or concealed cvidence, or prevented the
preseuce or procured the absence of persons who might have
been witnesses, or suborned persons to give false evidence
respecting it are relevant.

12. TFacts which explain or introduce relevant

Facts necessary to ex- lacts, or which rebut an
plain or introduce relevant inference suggestcd by a
facts. relevant fact, are relevant

in so far as they are necessary for that purpose.

Tllustrations.

(a.) The question is whether a given document is the
will of A.

The state of A’s property and of his family at the date of
the alleged will may be relevant facts.

(5.) A suesB for alibel imputing disgraceful conduct to A.
B aflirms that the matter alleged to be libellous is true.

The position and relntions of the partics at the time when
the likel was published may be relevant facts as introductory
to the facts in issue.

The particulars of a dispute between A and B about a
matter unconnected with the alleged libel ae irrelevant
though the fact that there was a dispute may be relevant
if it affected the relations between A and B.

(c.) A isaccused of a crime.

The fact that, soon after the commission of the crime, A
absconded from his home, is relevant, under scction cleven,
as conduct subscquent to and affected by facts in issue.

The fact that, at the time when he left home, he had sud-
den and urgent business at the place to which he went, is
relevant as tending to explain the fact that he left home
suddenly.

The details of the businegs on which he left are not rele-
vant, except in so far as they are neeessary to show that the
business was sudden aud urgent.

13. 'Where several persons conspire together
- - to commit an offence or

Things said 1?" ‘l]""e by an actionable wrong, any
conspirator tn_furtherauce y1,ing sajd, done or written
of commor design. = .

by any such person in

furtherance of their common intention after the -

time when such intention was first entertained by
any one of them, is a relevant fact as against cach
of the persons so conspiring.

Eaplanation.—Such facts may also be relevant
upon the question of the existence of the conspiracy
itself.

Illustrations.

(a.) A conspires to wage war against the Queen.

The facts that a conspiracy to wage war against the
Queen existed in which A, B, C, D, E, I, G and others were
partics; that, in furtherance of the conspiracy, I procured
arms in Europe, C collected money in Caleutta, D persuaded
persons to join the conspiracy in Bombay, E published wiit-
ngs advocating the objcet in view at Agra, and I trans-
mitted from Delhi to G at Cabul the money which C had col-
lected at Calcutta, are each relevant as against A, upon proof
that he was a party to the conspiracy, although he may have
heen ignorant of all of them, and 'nlthuugh the persons by
whom they were done were strangers to him.

(h.) A sucs B for conspiring with C, D and E toinjure A’s
credit.

The facts that C caused articles to be inserted in a news-
paper reflecting on A’s credit, that D spread a report that A
was insolvent, and that E tried to dissuade a bauker from
lending A money, are relevant, as tending to show acts done
by conspirators in furtherance of a common intent.

14. Facis not other-
wise relevant are rele-
vant—

Facts inconsistent with
relevant facts, or making
their  existence morally
certain,

(1) If they are inconsistent with any relevant
fact ;

vI.—32 m

(2) [f they are inconsistent with any relevant
fact, except upou a supposition the truth of which,
in the opinion of the Court, is highly improbable
in itself or ought to be proved by the party against
whom such fucts are alleged ;

(3) 1f by themselves or in connection with
other facts they make the existence or non-exist-
ence of any relevant fact morally certain.

Tllustrations.

(¢) The question is whether A committed a erime at
Calcutta on a certain day.

The fact that on that day A was at Lahore is relevant.

The fact that at the time when the crime was committed
A was at such a distance from the place whcx:e it was com-
mitted that he could not by the use of ordinary means of
locomotion have reached the place at the time, is relevant if
the Court thinks, under the circumstanees of the case, that it
is highly improbable, or that the prosccution oughit to prove
that extraordinary means of locomotion were at A's disposal.

(b) The question is whether A committed a crime.

The circumstances are such that the erime must have been
committed either by A, B, C, cr D. Every fact which shows
that the crime could have been committed by no one clse, or
that it was not committed by either B, C or D, is relevant.

15. In suits in which damages are claimed,

Tht sniteh fonl ldamam s A n yafict which will enable

S ¢ S, q B
cvidence may he given of the Court to determine
fucts tending to determine  the amount of damages
amount. which ought to be awarded

is relevant.

16. Where the question is as to the existence

facts relevant when of any right or 'Of any
right or custom is in ques-  custom the following fucts
tion. are relevant—

(a) Any transaction by which the right in
question was created, modified, recognised or
denied, or which was inconsistent with its exist-
ence.

(5.) Particular instances in which the right in
question was exercised, or in which its exercise
was prevented as of right.

(c.) Particular instances in which the custom
in question was recognised or departed from,

Illustrations.

(z) The question is whether certain laads belong to A.

Transfers of the land from one person to another and
finally to A are relevant facts.

() The question is whether a horse belongs to B, the
executor of A, or to C wlho is in possession of it.

The fact that A gave the horse to C in A’s lifetime is rele-
vant.

17. Facts showing the existence of any state

of mind, such as intention,

Facts showirg existence  knowledge, good fuith,
g£ Ztt;l&cl\orf:l:ll:‘.ln gRotoly negligence, rashness, ill-

2 2 will or good-will towards
any particular person, or showing the existence of
any state of body or bodily feeling, are relevant,
when the existence of any such state of miud or
body or bodily feeling, is relevant :

Provided that no party to any proceeding shall
be perwitted to proveany
statement made by him-
self for the purpose only of proving any state of
his own mind, or avy feeling of his own body, un-
less such statement was accompanied, either by
contemporaneous conduct on his part which it
explains, or by contemporaneous circumstances
which render its falsehood improbable, and unless
it was made at or about the time when such state
of mind or budily feeling existed.

Proviso.
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Tllustrations.

(a) A is accused of receiving stolen goods knowing them
to be stolen. It is proved that he was in possession of a
particular stolen article.

The fact that at the same time he wasin possession of many
other stolen articles is relevant, as tending to show that he
Enew cach and all of the articles of which he was in posses-
sion to be stolen. .

(6) A is accused of fraudulently delivering to another
person a piece of counterfeit coin which, at the time when he
became possessed of it, he knew to he counterfeit,

The fact that at the time of its delivery he was possessed
of a number of other pieces of counterfeit coin is relevant,

(c.) Asues B for damnge done to A by a dog of B’s which
B knew to be ferocious,

The facts that the dog had previously bitten X, Y and Z,
and that they had made complaints to B, are relevant.

{d.) The question is whether A, the acceptor of a bill of
exchange, knew that the name of the payee was fictitious.

The fact that A had accepted other bills drawn in the same
mauner hefore they could have been transmitted to him by
the payee if the payee had been a real person is relevant, as
showing that A knew that the payee was a fictitious person.

(e) A is accused of defaming B by publishing an im-
putation intended to harm the reputation of B,

The fact of previous publications by A respecting B, show-
ing ill-will on the part of A towards B, is relevant, as proving
A’s intention to harm B’s reputation by the particular pubh-
cation in question.

The facts that there was no previous quarrel hetween A
and B, and that A repeated the matter complained of as he
lieard it, are relevant, as showing that A did not intend to
Larm the reputation of B.

(f). Aissued by B for frandulently representing to B
that C was solvent, whereby B, being induced to trust C who
was insolvent, suffered loss.

The fact that at the time when A represented C to be
solvent C was supposed to be sclvent by his neighbours and
by 1l\urso“s dealing with him is relevant, as showing that A
mule the representation in good faith,

(7.) A issued by B for the price of work done by B upon
a hoase of which A is owner by the order of C, a contractor.

A's defence is that credit was given to C.

The fact that A paid C for the work in question is relevant,

as proving that A did, in good faith, make over to C the
management of the work in question, so that C was in a
position to contract with B on C’s own account, and not as
agent for .
&) Aisaccused, unider scetion 403 of the Indian Penal
; of the dishonest misappropriation of property which
li¢ hiad found, aud the question is whether, when he appro-
priated it he did in zood faith believe that the real owner
could not be found,

‘The fact that public notice of the loss of the property had
been given in the place where A was is relevaut, as showing
that A did not in good faith believe that the real owner of
the property could not be found.

The fuct that A kuew or had reason to helieve that the
notice was given fraudulently by G, who had heard of the
Joss of the property and wished to set up a false claim to it
15 relevant, as showing that the fuct that A kunew of the
notice did not disprove A’s good faith,

(%) The question is whether A has been guilty of cruelty
towards B, his wife,

Lxpressions of their feclings towards each other shortly
before or atter the alleged cruelty, are relevant facts. v

(i) The questionis whether A’ death was caused by
Poisos,

Statements made by A during his illness as to his symp-
toms, are relevant facts. i

(%) The question is what was the state of A’s health at
the time when an assurance on his life was effected.

Statements made by A as to the state of his health at or
near the time in question, are relevant facts.

(#.) s accused of defaming B by publishing an mpu-
tation intended to harm his reputation.

A may uot prove previous statements of his own that Le
did not wish to harm B's reputation made iu ordinary con-
versation, 4

(m.) In the last illustration, A might prove that he wrote
a letter to the Editor of a newspaper to whom he sent the
matter complained of, requesting him not to publish the matter
complained of if he thought it would harm B’s reputation.

18. When there is a question whether an act
A Pt was accidental or inten-
Act forming purt of 5001 the fact that such

series of oceurrences. 3 >
G act formed part of a series

of similar occurrences, in each of which the person
duing the act was concerned, is relevant.

Illustrations,

(@) Ais accused of burning down his house in order to
obtain money for which it is insured.

The facts that A lived in several houses successively, each
of which he insured, in each of which a fire occurred, and
after each of which fires A received payment from a different
insurauce office, ave rvelevant, as tending to show that the
fires were not accidental.

(5.) A is employed to receive money from the debtors of
B. Itis A’s duty to make entries in a hook showing the
amounts received by him. e makes an entry showing that
on a particular oceasion he received less than he really did
receive.

The question is whether this false entry was accidental or
intentional.

The fact that other entries made by A in the same book
are false, and that the false entry is in each case in favour of
A, are relevant.

(c.) A is accused of fraudulently delivering to B a
counterfeit rupee.

The question is whether the delivery of the rupee was
accidental.

The facts that soon before or soon after the delivery to B,
A delivered counterfeit rupees to C, D and I are relevant,
asshowing that the delivery to A was not accidental.

19. When there is a question whether a parti-
cular act was done, the
exigtence of any course of
business ~accordiag  to
which it naturally would have been done is a
relevant fact.

Cowrse of business when
revelant.

Tllustration.
(a.) The question is whether a particular letter was des-
patched.
The facts that it was the ordinary course of business for
all letters put in a certain place to be carried to the post, and
that that particular letter was put in that place, are relevant,

Character when relevant.

20. In civil cases, the fact that the character
of any person cancerned
is such as to render pro-
bable or improbable any
conduct imputed to him,
is irrelevant, except in so far as such character
appears from facts otherwise relevant.

In civil eases, character
to prove conduct imputed
irrelevant.

2], In criminal pro-

In criminal cases, pre- ceedings, the fact that the

vious good character rele-  person accused is of a

= .

vant, good character, is rele-
: vant,

22, In criminal proceedings, the fact that the
accused person has been
previously convicted of
any offence is relevant,
but the fact that he hus
a bad character is irrele-
vant, unless evidence has been given that he has
a good character, in which case it becomes
relevant. :

Erplmmt_ion.—'l'his section does not apply to
cases in w]n'ch_the bad character of any person is
itself a fact in issue.

.Previous conviction in
eriminal trials relevant, but
not previous bad character,
exeept in reply.
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23. In civil cases, the fact that the character of
i : any person was such as
damz:?':;mr as affecting  ¢5° affect the _amount
(350 ’ of damages which he
ought to receive, is relevant.

Ezplanation.—In sections twenty, twenty-one,
twenty-two and twenty-three, the word ¢ character’
includes both reputation and disposition.

24. In trials for rape, or attempts to commit
rape, the fact that the
woman on whom the al-
leged offence was com-
mitted is a common prostitute, or that her conduct
was generally unchaste, is relevant.

Character for chastity
in trials for rape.

Admissions when relevant.
25 An admission is a statement, oral or
documentary, which sug-
gests any inference as to
any relevant fact, and which is made by any per-
son included in any of the classes hereinafter
mentioned.

(a.) Parties to the proceeding.

(b.) Agents to such parties whom the Court
regards, under the circumstances of the case, as
expressty orimplicdly authorized by them to make
admissions.

(c.) Persons who have any interest in the sub-
ject-matter of the proceeding, and who make the
statement in their character of persons so interested.

(d) Persons from whom the parties to the
suit have derived their interest in the subject-
matter of the suit.

(e.) Third persons whose position or liability it
is necessary to prove, as against any party to the
suit, when the admission would be relevant as
against such persons in relation to such position
or liability in a suit brought by or against them.

Admissions defined.

Tllustration.

A undertakes to collect rents for I.

B sues A for not collecting rent due from C to B.

A denies that rent was due from C to B.

A statement by C that he owed B rent is an admission,
and is a relevant fact as against A, if A denies that C did
owe rent to B.

(/) Third persons to whom a party to the suit
has expressly referred for information in_ reference
to a matter in dispute. No inference from such
an admission is necessary.

(9.) Conspirators in relation to any matter
connected with their common intention.

Explanation 1.—The interest referred to in
(d) must be derived [rom, and not merely subse-
quent to, that of the person making the admission.
Otherwise the statement is not an admission.

Laplanation 2.—Statements made by members
of the classes ¢, d or e, are not admissions, unless
they were made during the existence of their
respective interests in the matter to which such
statements relate.

Ezxplanation 3.—Statements made by parties
to suits sued in a representative character are not
admissions, unless they were made while the party
making them held that character.

Laplanation 4.—Admissions as to the contents
of documents are not relevant, unless and until
the party proposing to prove them shows that he
is entitled to give secondary evidence of the con-
tents of such documents under the rules herein-
alter contained,

Ezception—In civil cases, no admission is re-
levant if it is made either upon an express condi-
tion that evidence of it is not to be given, or under
circumstances from which the Court can infer that
it was the intention of the parties that evidence
of it should not be given.

26. Admissions are relevant facts only as

against the person who

Relevaney of admis- denies the inference which
sions. they suggest. They are

not relevant on behalf of
the person who asserts the truth of such inference.
Tllustration.

A, a party to a suit, says that a certain deed is forged.

This isrelevant as an admission if A maintains that the
deed is not forged, but is irrelevant if A maintains that the
deed was forged.

27. 'The conduct of any party to any proceed-
ing upon the occasion of
anything being done or
; said in his presence in re-
lation -to matters in question, and the things so
said or doune, are relevant facts, when they render
probable or improbable any relevant fact alleged
or denied in respect of the person so conducting
himself.

Admissions by conduct.

Tllustrations.

(a.) The question is whether A robbed B.

The facts that, after B was robbed, C said in A’s pre-
sence—* the poMce are coming to look for the man who
robbed B,’—and that immediately afterwards A ran away,
are relevant.

(0.) The question is whether A owes B rupees 10,000.

The facts that A asked C to lend him money, and that D
said to Cin A’s presence and hearing—* I advise you not to
trust A, for he owes B 10,000 rupees,—and that A went
away without making any answer, and did not renew his
request to C, are relevant facts,

28. An admission made by an accused person

s 4 is irrelevant in a criminal
c.\l‘;‘gg"'“s"",'{" h‘]’(‘l'“w‘l‘]"""‘t" proceeding if the making
Mty Sl ire. Of the admission appears
et to the Court to have been

caused by any induce-
ment, threat, or promise, having reference to the
charge against the accused person, proceeding
from a person in authority and sufficient, in the
opinion of the Court, to give the accused person
grounds which would appear to him reasonable
tor supposing that he would gain any advantage
or avoid any evil in reference to the proceedings
against him by making it.

29, If such an admission is made after the im-

pression caused by any

Adwission made after such indncement, threat,

removal of impression or promise has, in the

caused by induccment, opiuion of the Court, been

threat or promise relevant. fu”y removed, itis rele-
vant.

30. If such an admission is otherwise relevant,
A : it does not become irrele-
Admission otherwise re- 5
levant mot irelevont on Yantmerely because itwas
certain grounds. made under a promise of
secrecy, or in consequence
of a deception practised on the accused person for
the purpose of obtaining it, or when he was drank,
or because it was made in answer to questions
which lie need not have answered, whatever may
have been the form of those questions, or because
he was not warned that he was not bound to make
such confession, and that evidence of it might
be given against him.
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31. Whenever evidence is given of a statement

containing an admission,

Evidence to be given evidence must be given of

of the whole of any state- e whole statement, in so

:::ic;;:iuﬁ?mmumg M2 far as it relates to the
matter in question.

82. Where the statement containing the ad-
mission forms part of a
What evidence to bhe conversation or part of an
given when statement econ-  jsolated document, or is
taining  adumission forms - gontained in adocument
1d‘o‘(‘mnent, book, or s which forms part of a
of letters or papers. book, or of a connected
Y series of letters or papers,
evidence shall be given of so much and no more of
the conversation, document, boo!{, or series of
Jetters or papers as the Court considers necessary
in that particular case to the full understmldmg of
the nature and eflect of the alleged admijssion, and
of the circumstances under which it was made.

Judgments in other suits when relevant.

33, The existence of any judgment, order or

: 2 decree which, under any

]P fyony bm_l‘:]‘lggl‘:l‘lt“ provision of the Codes of

B ol Civil or Criminal Pro-

cedure, prevents anyCourt

from taking cognizance of a suit or holding a trial,

isa relevant fact when the question is whethersuch

Court ought to take cognizance of such suit, or to
hold such trial.

34. Any judgment, order or decree of any

Judgments in probate, competent Cowt in the
ec., jurisdiction. exercise of probate, matri-
monial, Admiralty orinsolvency jurisdiction, which
confers upon or lakes away from any person any
legal character, or which declares any person to
beentitled to any such character, or to be entitled to
any specific thing, not as against any specified
person but absolutely, is a relevant fact when the
existence of any such legal character, ov the title
of any such person to any such thing, is velevant.

Tt is a necessary inference from the existence of
any such order, judzment or decree that any legal
charecter which it confers accrued at the time
when such judgwent, order or decree cawme into
operation ;

that any legal character to which it declares any
such person to be entitled accrued to that person
at the time when such judgment declares it to
have accrued to that person;

that any legal charvacter which it takes away
from any such person ceased at the time from
which such judgment declared that it had ceased
or should cease ;

and that any thing to which it declares any
person to be so entitled was the property of that
person at the time from which such judgment
declares that it had been or should be his property.

35. Judgments, orders or decrees other than

Judgments, order or de- those mentioned in section
cree between third parties  thirty-four, made in suits
when irrelevant and when hetween persons other
not. than  parties or those
through whom they claim or between a party to
the suit, and any person who is not a party or
thie representative in interest of a party, are irrele-
vant, unless they relate to matters of a public
nature, in which case they are relevant, though
no inference from them is necessary, or unless

the fact that there was such a judgment between
such parties, is relevant under some other provi-
sion of this Act asto the relevancy of facts.

Tllustrations.

(a) A and B separately sue C for a libel which reflects
upon each of them. C in cach ecase says, that the matter
alleged to be libellous is true, and the circumstances are such
that it is probably true in each casc, or in neither.

A obtaius a deeree against C for damages on the gronnd
that C failed to make out his justification. The fact is irrele-
vant as between B and C.

() A sucs B fov trespass on his land. B alleges the
cxistence of a public right of way over the land, which A
denies.

The existence of a deeree in favour of the defendant in a
snit by A against C for a trespass in the same place in which
C alleged the existence of the same right of way, is relevant,
but the inference that the right of way exists is not necessary.

(¢) A has obtained a deerce for the possession of land
against B. C, B’s son, murders A in consequence.

The existence of the judgment is relevant, as showing
motive for a crime.

36. Any party to a suit orother proceeding
may show that any judg-
ment, ovder or decree
which is relevant under
sections thirty-three, thir-
ty-four or thirty-five, and which has been proved
by the adverse party, was delivered by a Court not
competent to deliver it, or was obtained by fraud
or collusion.

Traud, collusion and
incompetency of court may.
be proved.

Statements of third persons when relevant.

37. Statements, written or verbal, made by
any person about any
relevant fact are them-
selves relevant facts, if it
appears to the Court from the circumstances of the
case that the person making such statements had
special means of knowing the truth of that which
he asserted, and special motives for not making a
false assertion on the subject, and if such state-
ments are corroborated by the conduct of the
person making them, or if they refer to facts which
are independeuntly proved to be true.

Acts other than statements, done by any
person which render probable the existence of any
relevant fact are themselves relevant.

Illustrations.

(a.) Ais accused of murder.

The facts that, soon after the murder, A’s mother was
seen washing A’s clothes, and heard to tell A’s father that A
had told her to dq so in order to get out stains of blood upon
them, is relevant.

(b.) A is accuscd of stealing rupces. The facts that A’s
intimate friend was heard to say to A’s wife,—¢ A has given
me these rupees for you and says youare to hide them,’—and
was seen at the same time to give her a bag of rupees, are
relevant.

*(c.) The question is whether a ship was seaworthy when”
she sailed on a certain voyage.

The facts that the captain, after carefully examining the
ship, wrote a letter to his wife saying that he was satisfied of
the ship’s seaworthiness, aud that Tic afterwards embarked
upon the ship with his wife and children, and with property
which he did not insure, are rclevant,

The washing of the clothes in illustrx_\tion (a), the aceeptance
and delivery of the hag of rupees in illustration (b), aud the
cxamination of the ship by the captain and his embarkation
on her in illustration” (¢), would be relevant whether any
statement was made or not.

38. Statements, written or verbal, of relevant

i fucts madeby a person who
“hlen _stut‘cmfnt by ])Cl‘; is dead, or who cannot ke
son who is dead or canno 1 tho |
. und, or wio
be found, &e., is relevant. {0 ’] ) becom_e
incapable of giving eyi-

When statements of third
persons are relevant.
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dence, or whose atlendance cannot be ‘procured
without an amount of delay or expense which, under
the circumstances of the case,appears to the Court
unreasonable, are themselves relevant facts in the
following cases:—

(1.) When the statement is made by a person,
since dead, as to the cause of his death, or as to any
of the circumstances of the transaction which re-
sulted in his death, in cases in which the cause of
that person’s death comes into question. Such
statements are relevant whether the person who
made them was or was not, at the time when they
were made, under expectation of death, and what-
ever may be the nature of the proceeding in which
the cause of his death comes into question.

(2.) When the statement was made by such
persou in the ordinary course of business, and in
particular when it consisted of any entry or
memorandum made by him in books kept in the
ordinary course of business, or in the discharee of
professional duty; or of acknowledgments writteu
or signed by him of the receipt of money, goods,
securities or property of any kind ; or of docu-
ments used in commerce written or signed by
him, or of the date of a letter or other document
usually dated, written or signed by him.

(3.) When the statement gives the opinion of
any such person, as to the existence of any public
right or custom or matter of geuneral interest, of
the existence of which, if it existed, he would
have been likely to be aware, and when such
statement was made before any controversy as to
such right, custom or matter had arisen.

(4) When the statement relates to the
existence of any relationship between persons as to
whose relationship the person making the state-
ment had special means of knowledge, and when
the statement was made before the question in
dispute was raised.

(5.) When the statement relates to the exist-
ence of any relationship between persons dececased,
and is made in any willor deed relating to the affairs
of the family to which any such deceased person
belonged, or in any family pedigree, or upon any
tombstone, family portrait, or other thing on which
such statements are usually made, and when such

statement was made before the question in dispute *

was raised.

(6.) When the statement is contained in any
deed, will or other document which relates to any
such transaction as is mentioned in section sizteen,
clause (a).

Lilustrations.

(a) The question is whether A was murdered by B.

A dies of injuries received in a transaction in the course
of which she was ravished. The question is whether she was
ravished by B.

The question is wlhcther A was killed by B under such
circumstances that a suit would lie against B by A’s widow.

Statements made by A as to the cause of his or her death,
referring  respectively to the murder, the rape, and the
actionable wrong under consideration are relevant facts.

(&) The question is the date of A’s birth.

. An entry in the diary of a deceased surgeon, regularly kept
in thé course of business, stating that, on a given day, he at-
ft_(:ndcu A’s mother and delivered her of a son, isa relevant
act,

(¢) The question is whether A was in Calcuttaon a given
ay,
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A statement in the diary of a deceased solicitor, regu-
larly kept in the course of business that, on a given day, the
solicitor attended A at a place mentioned in Caleutta for the
purpose of conferring with him upon specified business, is a
relevant fact,

(d.) The question is whether a ship sailed from Bombay
harbour on  given day.

A letter written by a deceased member of a merchant’s
firm by which she was chartered, to their correspondents in
London to whom the cargo was consigned, stating that the
ship sailed on a given day from Bombay harbour, is a rele-
vant fact.

(e.) The question is whether A, & person who cannot be
found, wrote a letter on a certain day. The fact that a letter
written by hiwn is dated on that day, is relevant,

(f.) The question is what was the cause of the wreek of
a ship.

A protest made by the captain whose attendance cannot be
procured, is a relevant fact.

(9.) The question is whether a givenroad is a public way.

A statemeat by A, a deceased headman of the village that
the road is public, is a relevant fact.

(k) The question is what was the price of grain on a
certain day in a particular market. A statement of the price
made by a deceased banya in the ovdinary course of his busi-
ness, isa rcluv:\nt ﬁ\ft-

(i.) The question is whether A, who is dead; was the
father of B.

A statement by A that B was his son, is a relevant fact.

(j.) The question iy what was the date of the birth of A.

A letter from A’s deceased father to a friend announcing
the birth of A on a given day, is a relevant fact.

(k) The question is whether, and when, A and B were
married.

An entry in a memorandum hook by C, the deceased father
of B, of his daughter’s marriage with A at a given date, is a
relevant fact.

39. Any entry inany public ov other official

; book, register, or record
stating a relevant fact and
made by a public servant
in the discharge of his
official duty, or by any
other person in performance of a duty specially
enjoined by the law of the country in which such
book, register, or record is kept, is itself a relevant
fact.

40. Statements of relevant facts made in pub-
lished maps or charts, or
in maps or plans made
under the authority of
Government, as to matters usually represented or
“stated in such maps, charts or plans, are them-
selves relevant facts: Provided that such maps,
charts, and plans were not made with reference
to the proceeding in which they are to be proved.

Entry in public record,
made in performance of
duty enjoined by law when
relevaut, :

Maps and plans when
relevant, ;

4]1. Evidence given by a witness in a judicial
proceeding, or before any
person authorized by law
to take it, is relevant ina
subsequent judicial pro-
ceeding, or in a later stage of the same judicial
proceeding when the witness is dead or cannot
be found, or is incapable of giving evidence, or is
kept out of the way by the adverse party, or if his
presence cannot be obtained without an amount
of delay or expense which, under the circumstances
of the case, the Court considers unreasounable:

Provided that the proceeding was between the
same parties or their representatives in interest ;

That the adverse party in the first proceeding
had the right to cross-examine;

That the questions in issue were substantially
the same in the first as in the second proceeding,

Evidence in a former
judicial proceeding when
relevant,



Explanation-—A criminal trial or inquiry shall
be deemed to be a proceeding between the prose-

cutor and the accused within the meaning of this

section, and an inquiry before a Magistrate shall
be deemed to be an earlier stage of a judicial pro-
ceeding, of which the trial before the Magistrate
or the Court of Session are the later stages.

42. When the Court has to form an opinion
as to the existence of any
fact of a public nature,
any statement of it, made
in a recital contained in
any Act of the Governor
General of Indiain Coun-
* cil or of the Governors in Council of Madras or
Bombay, or of the Lieutenant-Governor in Council
of Bengal, or in a notification of lhg G()\'el"lllllellt
appearing in the Gazette of India, orin the Gazette
of any Local Government, or in any printed paper
purporting to be the Government Gazette of any
colony or possession of the Queen, is a relevant
fact. y R
43. When the Court has to decide whether or
not a public meeting or
public ~ proceeding was
held or took place, any
statement made by any
newspaper that it did take place, isa relevant fact ;
but statements made by newspapers as to what
passed at any such meeting or public proceeding,
are irrelevant.
Opinions of thivd persons when relevant.

44, When the Court has to form an opinion
upon a point of foreign
law, science or art, in or-
der to determine any question before it, the opi-
nions upon that point of persons specially skilled in
such foreign law, science or art, are relevant facts,

Such persons are called experts.

Statement as to fact of
public nature contained in
any Actor Notification of
Government, when r1eie-
vant.

Statements in  newspa-
persas to public meeting,
when relevant.

Opinions of experts. -

Illustrations.

(a.) The question is whether the death of A was cnused
Ly poison.

The opinions of experts as to the symptoms produced by
the poison by which A is supposed to have died, are relevant.

(0.) The question is whether A, at the time of doing a
certain act, was by reason of unsoundness of wind incapable
of knowing the nature of the act, or that he-was doing what
was either wrong or contrary to law.

The opinions of experts upon the question whether the
symptoms exhibited by A are ordinary symptoms of unsound-
ness of mind, aud whether such unsoundness of mindusually
renders persous incapable of knowing the nature of the acts
which they do, or of knowing that what they do is cither
wrong or contrary to Inw, are relevant,

(c.) The question is whethera certain document was
written by A. Another document is produced which is
proved or admitted to have been written by A.

The opinions of experts on the question whether the two
documents were written by the same or by different persons
are relevant,

45. Facts not otherwise relevant ave relevant
if they support or are

Facts  bearing upon - d .
opinions of experts, inconsistent  with  the
opinions of experts.
Tllustrations.

pogfél. The qgestlon is whether A was poisoned by a certain
. The fact that other persons who were poisoned

poison exhibited certain symptoms which e.!: rts nﬁ!i’xg"mt h::
deny to be the symptoms of that poison, is relevant, =

_ (6.) The question is whether an obstruction to a h

18 caused by a certain sea wall, i

1145660

The fact "that other harbours similarly situated in other
respeets, but where there were no such sca walls, hegan to
be obstructed at about the saue time, is relevant.

46. When the Court has to form an opinion
as to the person by whom
any document was writ-
ten or signed, the opinion
of any person acquainted with the handwiiting of
the person hy whom it is supposed t» be written

Opinion as to hand-

writing,

or signed that it was or was not written or signed )

by that person, is a relevant fact.

Explanation.—A person is said to be acquainted
with the handwriting of another person when he
has scen that person write, or when he has re-
ceived documents purporting to be written by that
person in answer to documents written by himself,
or under his authority, and addressed to that person,
or when in the ordinary course of business docu-
ments purporting to be written by that person
have been habitually submitted to him,

Lllustrations.

The question is whether a given letter is in the hand-
writing of A, a merchant in London.

B is amerchantin Caleutta, who has written letters address-
ed to A and received letters purporting to be written by him.
Cis B’s clerk, whose duty it was to examine and file B’s
correspondence. D is B’s broker, to whom B habitually sub-
mitted the letters purporting to be written by A for the pur-
pose of advising with him thereon.

The opinions of B, C and D on the question whether the
Jetter is in the handwriting of A are relevant, though uneither
B, C or D ever saw A write.

47. When the Court has.to form an opinion as
to the existence of any
;;cner.x! custom or right,
the opinions, as to the ex-
istence of such custom or
right, of persons who would be likely to know of
its existence if it existed, are relevant.

Laplanation.—'The expression ¢ general custom
or right” includes rights common to any consider-
able class of persons.

Tllustration.

The right of the villagers of a particular village to use the
water of aparticular well is a general right within the wean-
ing of this section.

Opinion as to existence
of right or custom, when
relevant.

Opinions as t7 usages, 48. When the Court

tencts, &c., when relevant.  has to form an opinion as
to—

the usages and tenets of any body of men or
family,

the constitution and government of any * reli~
gious or charitable foundation, or

the meaning of wards or terms used in parti-
cular districts or by particular classes of people,

the opinions of persons having special means of
knowledge thereon, are velevaut facts,

49, When the Court has to form an opinion
as to the rélationship of
one person to another, the
i opinion expressed by con-
duct as to the existence of such relutionship of
any person who, as a member of the family or
otherwise, has special means of knowledee on the
subject, is a relevant fact: Provided that such
opinion shall not be suflicient to prove a marriage
in proceedings under the Indian Divorce Act.
Tllustrations.
(a.) The question is whether A and B were married,

The fact that they were usually received
e ) i o :
their friends as husband and wife, is relevant. A teated by

Opinion on relationship
when relevant,

—
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was the legitimate son of

) The question is whether A
ated as such by members

B. The fact that A was always tre
of the family, 1s relevant. A
50. Whenever the opinion of any living person

is relevant, the grounds

Grounds ™ of opinion o «hich such opinion =
sthenirel g, based are also relevant.
Tllustration.

An expert may give an account of experiments performed
by him for the purpose of formiug his opinion.

PART II.
OF PROOF.
Cnarrer LI1.—=Facrs wiict NEED NOT BE
PROVED.
51. No evidence need
No evidence required of e oiven of any relevant
relevant fact judicially no- ?
ticed. > i orits %
will take judicial notice.
¥ £ whish Gotrt 52. The Court shall
Facts of which Cour P o T . ey
must take judicial notice. take -]‘.ldlu.‘ll notice of the
following facts :—

(1.) All laws or rules having the force of law
now. or heretofore in force in any part of British
India:

(2.) Al public Acts of the Parliament of the
United Kinzdom of Great Britain and Ireland,
and all local and personal Acts directed by such
Parliament to be judicially noticed :

(3.) Articles of War for Her Majesty’s Army
or Navy : .

(4.) The course of proceeding of the said Par-

liament and of the Councils for the purpose of

making Laws and Regulations established under
the Indian Councils’ Act, or any other law for the
time being relating thereto :

(5) The accession and the sign manual of the
Sovereign for the time being of the United King-
dom of Great Britain and Ireland.

(6.) Allscals of which English Courts would
take judicial notice. The seals of all the Courts
of British India, and of all Courts out of British
India, established by the authority of the Governor
General in Council:

(7.) The accession to office, names, titles, func-
tions, and signatures of the persons filling for the
time being any public office in any part of British
India, if the fact of their appointment to such
office is notified in the Gazette of India, or in the
officiul Gazette of any Local Government:

(8 The existence, title, and national flag of
every State or Sovereign recognized by the Brit-
ish Crown : .

(9.) The seals of Courts of Admiralty and
Maritime Jurisdiction and of Notaries Puablic :

(10.) The divisions of time, the geographical
divisions of the world, and public festivals, fasts
and holidays notified in the official Gazette :

(11.) The territories under the dominion of
the British Crown :

(12.) The commencement, continuance, and
termination of hostilities between Her Mi’ljesly
and any other State or body of persons.

(13.) The names of the members and officers of
the court, and of their deputies and subordinate
officers and assistants, and also of all officers acting

fuct of which the Court-

in execution of its process, and of all advocates,
altornfes, proctors, vakfils, pleaders and other
persons authorised by law to appearor act before it:

(14.) And in the Presidency Towns and Mili-
tary Cantonments, the rule of the road.

In all these cases, and also on all matters of
public history, literature, science or art, the Court
may resort for its aid to appropriate baoks or do-
cuments of reference.

Ifthe Court is called upon by any person to
take judicial notice of any fact, it may vefuse to do
s0, unless and until such person produces any such
book or document as it may consider necessary to
enab'e it to do so.

53. No fact need be proved in any procecding

: ] which the parties thereto

Facts admitted. or their agents agree to
admit at the licaring, or which they agree to admit
before the hearing, by any writing under their
hands : Piovided that, when admissions are made
in proceedings under the Code of Criminal Pro-
cedure, the Court may iu its discretion requive the
facts admitted to be proved otherwise than by such
admissions.

Cuarrer [V.—OF PRIMARY AND SECONDARY
EVIDENCE.

51, All fucts which it is necessary to prove,

must be proved either by

oral or by documentary,

or by material evidence, and such evidence may

be either primary or secondary.

Kinds of evidence,

55, Oral evidence is primary in relation to all
facts other than the exist-
ence or ccntents of any
dacument, or the exist-
ence, appearance or condition of any material
thing.

Oral evidence when pri-
mary.

56. When the fact to be proved is the existence
or contents of any docu-
documents and materinl ment, or the existence,
things. appearance or condition
of any material thing, the document or material
thing itselfis primary evidence. Anoral descrip-
tion, ora copy of the document or material thing,
is secondary evidence. ;

Ezplanation.—The word ¢ copy’ includes all do-
cuments and all other things which represent to
the eye any document or other material thing.

Primary evidence as to

57. When any document or material thing
is produced to the Court,
it must be proved to be
the document or material
thing which it is alleged to be, and if it is 2 copy,
to be a correct copy of that of which it is
alleged to be a copy, except in cases in which
the court is directed or authorised to make any
presumption as to any such document.

Documents and wmaterial
things must be identificd.

Caarrer V.—OF PROOF BY ORAL EVIDENCE.

58. Oral evidence must in all cases whatever
Oral evidence to be be direct. That is to
direct. say—

If the fact to be proved is one which could be
seen, it must be proved by the evidence of a wit-
ness who says that he saw it :

If the fact to be proved is one which could be
heard, it must be proved by the evidence of a wit-
ness who says that he heard it:

’
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1f the fact to be proved is one. which could be
pbrcei\'cd by any other sense, it must be proved by
the evidence of a witness who says that he per-
ceived it by that sensc.

This section applies equally to cases in which
oral evidence is primary and to cases in which it is
secondary, to the proof of facts in issue and to the

proof of collateral facts.

59. If the fact to be proved is the opinion of
Opinions of experts any person whose opinion is
and others, and the declared to be a relevant
grounds on which they g ¢ by sections fol‘ly-four,
are held, must be proved {orty-s'i.\', l'orty-seven or

¢ their own  state- 2 5
:,n"cms. : forty-eight, respectively,

orif the fact to be proved.is the grouud on
which any such opinion is held by any such per-
son,

the existence of such opinion and the fact that
it is held on such ground must be proved by the
evidence of the person himself that he holds that
opinion on that ground :

Provided that, if the opinion is relevant under
section forty-four, and was expressed in any pub-
lished treatise, and if the person espressing it is
dead or cannot be found, or has become incapable
of giving evidence, or cannot be called as a witness
without an amount. of delay or expense which the
Court regards as unreasonable, such opinion, and
the grounds on which it was or is entertained, may
be proved by the production of such treatise.

CuapTer VI.—OF PROOF BY .DOCUMENTARY
EVIDENCE.

60. When the existence, condition, or contents
of any document ave to be
proved, they must be
proved by primary evi-
dence, except in the fol-
lowing cases:—

(@) When the original is shown or appears‘to
be in the possession or power of the person against
whom the document is sought to be jroved, or of
any person out of reach of or not subject to the
process of the Court, or of any person not legally
bound to produce it, and ‘when, after the notice
mentioned in section sixty-one, such person does
not produce it.

(b.) Wlen the original has been destroyed or
lost, or when the party offering evidence of its
contents cannot, for any other reason not arising
from his own default or neglect, produce it in rea-
sonuble time,

«Primary evidence to be
given to prove contents,
&e., of documents, except
In certain cases.

(¢.) When the original is a record or other
document in the custody of a public officer.

(d.) When the original is a document of which
a certified copy is permitted by this Act or by auy

other law in foree in British Tndia to be given in
evidence. :

(e) When the originals consist of numerous
accounts or other documents which cannot conve-
niently be examined in Court, and the fact to be
proved is the general result of the whole ‘collec.
tion,

(/) When the original is of such a nature gs
-not to be easily moveable.

In cases (a), (b) and (), secondary evidence of:
the contents of the document is admissible :

In cases (c) or (d), a certified copy of the docu-
ment is admissible. .

In case (¢) evidence may be given as to the
general result of the documents by any person
who has examined them, and who is skilled in the
examination of such documents.

Gl. Secondary evidence of the contents of the
documents referred to in
section sixty (@) shall not
be given unless the party
preposing to give such secondary evidence has .
previously given to the party in whose possession
or power the document is, such notice to produce
it as is prescribed by law ; and if no notice is pre-
seribed by law, then such notice as the Court

Rules as to notice to
produce.

- considers reasonable under the ecircumstances of

the case :

Provided that such notice shall not be required
in order to render secondary evidence admissible
in any of the following cases:—

(1.) When the secondary evidence proposed to

" be given is a duplicate original, or a counterpart

executed by the adverse party.

(2.)  When the decument to be proved is itself
a notice.

(3.) When from the nature of the case, the
adverse party must know that he will be required
to produce it.

(4.) When it appears or is proved that the
adverse party L:as obtained possession of the origi-
nal by fraud or force.

, (3.) When the adverse party or his agent has
the original in Court.

(6.) When the adverse party or his agent has
admitted the loss of the document.

The Court may, whenever it thinks fit, excuse
the giving of the notice mentioned in this section.

62. If a document is alleged to be sigued or
to have heen written
wholly or in part by any
person, the signature or
the handwriting of so
much of the document as
: e is alleged to be in that
person’s handwriting must be proved to be in his
handwriting.

Proof of signature and
handwriting:  of  person
alleged to have signed or
written  document  pro-
duced.

63. If a decument is required by law to be
attested, it shall not bhe
used as evidence until
the fact of its execution
has been proved by one
attesting witness at least, if there be an attestine
witness alive, and, subject to the process of the
Court and capable of giving evidence.

An attested document not required by law to -
be attested may be proved as if it was unattested. '

64. If no such attesting witness can be found,
or if the document pur-
ports to have been exe-
: cuted in the United
Kingdom, it must be proved that the attestation
of oneuttesting witness at least is in hishand writine
and that tl}e §ignature of the person executing tl?é
document is.in the handwriting of that person.

65. The admission of a party to an attested
document of its execution
by himself shall be 4 re-
. levant fact as acainst him
though it be a document required by law to bé
attested. ¥ ’ &

Proof of execution of
document required by law
to be attested.

Proof where no attest-
ing witness found.

Admission by party of
execntion.
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66. 1f the attesting witness denies or does not

. recollect the execcution

Proof when attesting  of {he document, its exe-

:;.:)::1055 denies the execu- cation may be proved by
3 other evidence.

67. In order to ascertain whetlier a signatuie,
writing, or seal is that of
the person by whom it
purports to have been
wiitten or wmade, any signature, writing, or seal
admitted or proved to the satisfaction of the Court
to have been written or made Ly that person may
be compared with the one which is to be proved,
although that signature, writing, or seal has not
been produced or proved for any other puipose.

Compavison of hand-
writings.

The Court may direct any person present in
Court to write any words or figures for the purpose
of enabling the Court to compare the words and
figures so written with any words or figures alleged
to have been written by such person.

G3. Where any document, purporting or proved

$ to be thirty years old, is

Documents thirty years - o %
old. produced from any custo-

dy which the Courtin the
particular case considers proper, the Court shall
presume that the signature and every other part of
such document which purports to be in the hand-
writing of any particular person is in that person’s
handwriting, and, in the case of a document exe-
cuted or attested, that it was duly execufed and
attested by the persons by whom it purports to be
executed and attested.

Explanation.— Documents are  said to be in
proper custody if they are in the place in which
and under the caro of the person with whom they
would naturally be ; but no custody is improper
il'it is proved to have had a legitimate origin, or
if the circumstances of the particular case are such
as to render such an origin proballe.

Cuarrerx VII.—OF PROOF BY.CERTAIN KINDS OF
DOCUVMENTARY EVIDENCE.
69. The
documents are
documents :—

following

Public documents. public

1. Documents forming the Acts, or records of
the Acts—

(1) of the sovercign authority,

(2) of official bodies and tribunals, and

(3) of public officers, legislative, judicial and
executive, whether of British India, or of any
other part of her Majesty’s dominious, or of a
foreign country.

2. Public records kept in British India of
private documents.

70. All other docu-
ments are private.
7). Every public officer having the custody of
a public document, which
any person has a right to
1uspect, shall give that
person on demand a copy of it on payment of the
legal fees therefor, together with a certificate
written at the foot of such copy that it is a true
copy of such document or part thereof as the case
may be, and such certificate shall be dated and
subscribed by such officer with his name and his

afficial title, and such copies so certified shall be
called certified copies.
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Private documents.

Certified copies of pub-
lic documents.

72. Such certified copies may be produced in
proof of the contents of
the public documents or
paxts of the public docu-
ments of which they purport to be copies.

Production of such
cn])l(:ﬂ.

73. The Court shall presume every document
y purporting to be a certifi-
nuimencia. o corinentio S NC I
Bt other document which is
by law declared to be ad-
missible as evidence of any particular’ fact, to be
genuine: Provided that such paperis substantially
in the form and purports to be executed in the
manner directed by law in that behalf. 'The Court
shall also presunie that any officer by whom any
such paper purports to be signed or certified held,
when he sigued it, the official character which he
claims in such paper.

74. Whenever any document is produced be-
fore any Court purporting
to be a recard or memo-
randum of the evidence
or any part of the evidence given by a witness in
a judicial proceeding or before any officer autho-
rized by law to take such evidence, and purporting
to be signed by any Judge or Magistrate or byany
such oflicer as aforesaid, the Court shall pre-
sume—

that the document is genuine, that the state-
ments purporting to be made by the person sign-

ing it are true, and that such evidence was duly
taken.

Presumptions onproduc-
tion of record of evidence,

75. The Court shall presume that every docu-
ment called for and not
produced after notice to
produce was attested,
stamped and executcd in
the manner required by law.

Presumption as to due
execution, &ec., of docu-
ments not produced.

76. The Court shall presume the genuineness of
every document purport -
ing to be the LZondon Ga-
zette, or the Gazetle of
India, or the Government Guzette of any Local
Government, or of any colony, dependency or
possession of the British Crown, or to be a news-
paper or journal, or to be a copy of a private Act
of Parliament printed by the Queen's Printer.

77. ‘The Court shall presume the genuineness

Presumptionastocollee-  Of every book purporting
tions of laws and reports of to be printed or published
decisions. under the aathority of the
Government of any country, and to contain auy of
the laws of that country,

and of every hook purporting to contain reports
of decisions of the Courts of such country,

and the Court may iunfer from the statements
contained in such books, or in any bovks, proved
to be usually referred to’by the Cowts of the
country as authoritative, that the laws wuich they
assert to exist do exist.

Presumption as to Ga-
zettes.

78. The Court may in ifs discretion presume
that auy book to which it
may refer for information
on matters of public or
general interest, and that any published map or
chart, the statements of which are relevant facts,
and which is produced for its inspection, was
written and published by the person, and at the
time and place, by whom or at which it purports
to have been written or published.

Presumption as to books
and maps.
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79. The Court shall presume that photographs,
i machine copies and other
representations of mate-
rial things produced Dby
any process aflording a
reasonable assurance of correctness correctly re-
present their objects, and that a message forwarded
from a telegraph office to the person to whom such
message purports to be addressed corresponds with
a message delivered, or caused to be delivered, for
transmission by the person by whom the message
purports to be sent.

80. The Court shall presume that maps or
plans purporting to be
made by the authority of
Government were  so
made, and are accurate; but maps or plans made
for the purposes of any cause must be proved to
be accurate.

Presumption as to pho-
tographs, machine copics
and telegraphic messages.

Proof of maps .made for
purposes of any cause.

S1.  The Court shall presume that every docu-
ment purporting to be a
power of attorney, and to
bave  Dbeen  executed
before, and authenticated by a notary public, or
any Court, Judge, Magistrate, British Consul or
Vice-Consul, or representative of Her Majesty or of
the Government of India, was so executed and
authenticated.

Presumption  as
powers of attorney.

82. When any document is produced to any
Court purporting to be a
document which, by the
law in force for the time
being in England or
Dielaud, would be admissible in  proof of any
paiticular in any Court of Justice in England or
fveland without proof of the seal or stamp or
siznature authenticating it, or of the judicial or
ofticial character claimed by the person “by whom
it purports to be signed, the Court shall presume
that such seal, stamp or sivnature is genuine, and
that the person signing it held at the time when
he signcd it the judicial or official character which
he claims, s

aud the document shall be adizissible for the
samie purpose for whicli it would be admissible in
Eagland or Ireland.

Presumption as to docu-
ments admissible in Eng-
laud without proof of seal
ur signature.

83. The Court may in its discretion presume
T that any document pur-
S| A e, SR
tigd copies of foreigu judi- ROLUBERLo be a ".mu.ﬁ?d
e st copy of any judicial
SR record of any country not
forming part of IHer Majesty’s dominions is
senuine aud accurate, if the document purports to
be certified in any manner commonly in use in
that country for the certification of copies of judi-
cinl records.
4. Ao uncertified copy of any judicial record
Production of uncerti-* may be produced in order
:i:;]uﬂcupws of judicial to prove the contents of
s,
5 the record upon proof—
(1) that the copy produced has been compared

by the witness with the oriof I
! nal, and s an ex
transcript of the whole of it;~ : get

(2) thatsuch original was in the cu‘stod f
legal keeper of the same ; and y ofthe

(3) if the copy purports to be signed by the
legal keep‘er of the origiual, or sealed with the sea|
of t_he Court, that such signature or seal is
genuine,

S 35. Qther official do-
1 Proof L“f other official " ments may be proved
(ocl"ul.n S. as [‘()]lows Gy

(1.) Acts, orders or notifications of the Execu-
tive Government of Dritish India in any of its
departments, or of any Local Government or any
department of any Local Government,

by the records of the departments, qertiﬁed by
the heads of those departments, respectively,

or by any document purporting to be printed by
order of any such Government:

(2.) The proceedings of the legislatures,

by the journals of those bodies respectively, or
by published Acts or abstracts, or by copies pur-
porting to be printed by order of Government :

(3.) Proclamations, orders or regulations issued
by Her Majesty or by the Privy Council, or by
any department of Iler Majesty’s Government,

by copies or extracts contained in the London
G azelte, or purporting to be printed by the Queen’s
Printer:

(4.) The Acts of the executive or the proceed-
ings of the legislatare of a foreign country,

by journals published by their authority, or com-
monly received in that country as such, or by a
copy ceriified under the seal of the country or
sovereign, or by a recognition thereof in some
public Act of the Governor General of [ndia in
Council :

(5.) The proceedings of a municipal body in
British India, :

by a copy of such proceedings certified by the
legul keeper thereof, or by a printed book purport-
ing to be published by the authority of such body.

(6.) Documents of any other class,

by the original, or by a copy certified by the
legal keeper thereof:

(7.) Documents of any other class in a foreign
country,

by the original, er by a copy certified by the
legal keeper thereof, with a certificate under the
seal of a notary public or of a British Consul or
diplomatic agent, that the copy is duly certified
by the officer having the legal “custody of the ovi-
ginal, and upon proof of the character of the
decument according to the law of the foreign
country. 3

Cuarrer VIIL—OF MaTER1AL EvIDENCE NOT
DUCUMENTARY.

86. The existence, appearance and condition of
material things other than
documents mustbe proved
by primary evidence ;

but the Court may, il it thinks fit, excuse the
production of any material thing other than a
document, and admit secondary evidence as to ifs
existence, appearance or condition.

Lvidence of material
things not documentary.

87. When the absence of any material thing

oo other than a document
such things’ w%«:l:.lm:ﬁ%dsf can be 'accm.mted for to
cible. the satisfaction of the
i " Court, or wheniits produc-
tion would be impossible, inconvenient, indecent,
or repugnant to religious feeling or the custom of
the country, secondary evidence may be given of
its existence, appearance or condition.
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Tllustrations.
dit?:ﬁo_xtdm‘y evideace may be given of the existence and con-
of anything shown to have been lost, destroyed or altered,
of any immoveable property,
of very large or heavy moveable objects, such as ships,
boats or railway carriages,
of a dead body, or of wounds upon a living person,
of idols or other things held sacred.

§3. When any material thing other than a do-

e cument is produced for

Pioof required when )0 jpspection  of any

material objects other than Court. tha I G

documents  produced for Court, the fact thatit 1s

inspection. the object, the existence,

appearance or condition

of which is to be proved, or, ifit isa copy or re-

presentation, the fact that it represents the origi-
nal correctly, must be proved.

Cuarrer [X.—OFr THE EXCLUSION OF ORAL BY
DOCUMENTARY EVIDENCE.

§9. When the terms of a contract, or of a
grant, or of any other dis-
position of property, other
than a testamentary dis-
position thereof, have been reduced to the form of
a document, and in all cases in which any matter
is 1equired by law to Le reduced to the form of a
docuent, no evidence shall be given in proof of
the terms of such contract, grant or other disposi-
tion of property, or of such wmatter, except the
dacument itself, or sccondary evidence of its con-
tents in cases in which secondary evidence is ad-
missible under the provisions hereinbefore con-
taied.

Evidence of terms of
written contract.

Lazplanation 1.—This section applies equally to
cases in which the coutracts, grauts or disposition
of property referred to are contained in oue docu-
ment, and to cases in which they are contained in
more documents than one.

Explanation 2.—\Where there are more originals
than one, one original only need be proved.

Laplanation 3.—The statement in any docu-
ment whatever of a fact other than the facts re-
ferred to in this section, <hall not preclude the ad-
mission of oral evidence of the same fact.

Lreception.—When the appointment of any
public officer is required by law to be made by
wiiting, and when it is necessary to prove that a
particular person holds such an appointment, the
fact that he acted in that capacity is sufficient
proof of his appointment, und his written appoint-
ment need not be proved.

Tllustrations.

(a) Ifa contract be contained in several letters, all the
letters in which it is contained must he proved, and no other
evidence of its provisions can be given,

(b.) If a contract he contained in a bill of exchange, the
bhill of exchange must be proved.

(c.) Ifabill of exchange is drawn in a set of three, one

only need be proved.
_ (d.) A contracts in writing with B for the delivery of
indigo upon certain terms.  The contract mentions the fact
that B had paid A the price of other indigo contracted for
verbally on another occasion,

Oral evidence is offered that no payment was made for the
otherindigo. The evidence is admissible,

(e.) A gives B a receipt for money paid by B.

Oral evidence is offered of the payment.

The evidence is admissible.

-
90. When the terms of any such contract,
grant or other disposition
of property, or any matter
required by law to be
reduced to the form of a document, have been
proved according to the last section, no evidence
of any oral agreement or statement shall be ad-
mitted as between the parties to any such instru-
ment or their representatives in interest, for the
purpose of coutradicting, varying, adding to, or
subtracting from, its terms:

Provided that, where a suit is instituted for the
purpose of setting aside or varying a document
on the ground of a mistake in the writing thereof,
evidence may begiven for the purpose of proving
that mistake :

Provided also, that where a suit is instituted for
the specific performance of a written contract,
evidence may be given by the defendant for the
purpose of showing that such contract is not the
contract into which the parties have really en-
tered.

Exclusion of evidence of
oral agreement.

91. Evidence may be given of any of the

following facts in relation

Facts relevant inrclation  to any such contract,
to instruments. grant or other disposition

of property :—

(1) Any fact showing to what specific things
or persons any description used in the document
relates.

(2.) Any fact showing that words, plain in
themselves, have several applications, of which one
only can have been intended, and any fact showing
which of such applications is intended.

But where the words used are in themselves
ambiguous, evideuce may not be - given to show
in what sense they were used.

(3.)  The fact that any word used in the writing
was used in any sense other than the ordinary one.

(t) The meaning of illegible or not commonly.
intelligible chavacters, or of foreign, obsolete,
technical, local or provincial expressions.

(5.) Any fact which would invalidate the
document, such us forgery of the whole or of any
part, fraud, duress, illegality, want of due execu-
tion, want of capacity in the contracting party, or
want or failure of consideration.

(6.) Any usage or custom by which iucidents,
not expressly wentioned in any contract, are
usually annexed to contracts of that de-cription:
Provided that the anuexing of such incident would
not be repugnant to, or incousistent with, the ex-
press terms of the contract. <

Hllustrations.

(a.) A agrees to sell to B “ my white horse.”

Evidence may be given to show what particular horse was
meant.

(6.) A agrees to accompany B to IIyderabad.

Lvidence may be given to show whether Hyderabad in
the Decean or Hyderabad in Scinde was thé place intended.

(¢.) A agrees with B to buy a certain house *for rupees
1,000 or rupees 1,500

Evidence may not be given to show whether the price was
to be rupees 1,000 or rupees 1,500.

92. Nothing in this chapter contained shall

Other agreements which  prevent evidence from be-
may be proved. ing given of—

(1) the existence of any distinct oral agrce=
ment on any matter collateral to any such contract,
grant or disposition of property;
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*(2) the existence of any oral agreement con-
<tituting 2 condition on which the performance
of any such contract, grant or disposition of pro-
perty is to depend ;

(3) the existence of any distinct subsequent
oral agreement to rescind or modify any such con-
tract, grant or disposition of property, except in
cases in which such contract, grant or disposition
of property is by law required to be in writing or
has been registered according to the law in force
for the time being as to the registration of docu-
ments.

PART III.
PRODUCTION OF PROOF.
CraprtEr X.—OF THE DURDEN OF PROOT.

93. \Whoever desires any Court to give judg-
ment as to any legal right
or liability dependent on
the existence of facts which he asserts, must prove
that those facts exist.  When a person is bound to
prove the existence of any fact, it is said that the
burden of prooflies on that person.

Burden of Proof,

Tiustrations.
(a.) A desires a Court to give judzment that D shall be
punished for n erime which A says B has committed.
A must prove that B has committed the crime.
(0.) A desires a Court to give Judgment that he is enti-

tled to certain land in the possession of B by reason of facts
which he asserts and which B deniesto be true,

A must prove the existence of those facts,

94. The general burden of proof in a suit or
proceeding lies on that
person who wonld fail if
no evidence at all were given on either side.

General burden of proof.

Tllustrations.
(r_l.) A sues B for land of which B is in passession, and
which, as A asserts, was left to A by the will of C, I3's father.
y If no evidence were given on either side, I would be cn-
titled to retain his possession.
Therefore the burden of proof is on A,
(b)) A sues B for money due on a hond.
. The execution of the boud is not disputed, but B says that
it was obtained by fraud, which A denies,
If no cvid!:nco were given on cither side, A would suceeed,
as the bond is not disputed and the fraud is not proved.
Therefore the burden of proof is on B.

5. The burden of proof as to any particular
fart lies on that person

G eRRC e nrobtRas Re0EE Uy 6 FVikTies the: Court to

particular fact.

unless it is provided by any law that the proof of
that fact shall lie on any particular person.

Illustration,

A and B, hushand and wife, are both drowned in the sume
wreek, ~ Cis entitled to certain property if B survived A but
niot if' A swrvived B. D s entitled to the property f Asur-
vived B, but not if B swrvived A, If © claims the property,
he must prove that B survived A. If D claims the p\'operl\:
hie must prove that A survived B. ¥

< .
96. The burden of proving any fact necessar
to be proved in order (o
enable any person to give
evidence of any other fact
. s on the person who
wishes to give such evidence.

Burden of proving fact
to be proved to make evi-
dence admissible.

believe in its existence,

Tllustrations.

(a) A wishes to prove a dying declaration by B. A must
prove B’s death. :

(4.) A wishes to prove, by secondary cvidence, the con-
tents of a lost document.

A must prove that the docnment has been lost.

97. When a person is accused of any criminal
offence, the burden of
proving the existence of
circumstances }
the case within any of the General Exceptions in
the Indian Penal Code, or within any special ex-
ception or provisa contained in any other part of
the same Code, is upon him, and the Cowrt shall
presume the absence of such circumstaices.

Illustrations.

Burden of establishing
general exceptions.

(e.) A, accused of murder, alleges that, by reasou of un-
soundness of mind, lie did not know the nature of tle act.

The burden of proof is on A.

(b.) A, accused of murder, alleges that, by grave and
sudden provocation, he was deprived of the power of self-
cantrol.

The burden of proof is on A.

(e.) Scction 325 of the Penal Code provides that whoever,
except in the case provided for by section 335, voluntanly
causes grevious hurt, shall be subject to certain punishments.

A s charged with voluntarily causing hurt under section
325,

The absence of circumstances bringing the case under
section 335 shall be presumed.

98. When any fact is especially within the
knowledge of any person,
the burcen ol proving
that fact is upon him.

Burden of proving fact
especially  within know-
ledge,

Tllustration,

When a person does an act with some intention other than
that which the charncterand circumstances of the act suggest,
the burden of proving that intention is upon him.

Y9.  When one personhasby his declaration, act,
or omission, 1ntention-
ally caused or permitted
another person to believe a thing to be true and
to act upon such belief, he shall not be allowed in
any suit or proceeding between himselfl and such
person or his representative, to deny the wruth of
that thing.

Estoppel.

Nlustration,

A intentionally and falsely leads R to believe that certain
land belongs to A, and thereby induces B to buy and pay for
it. 'The land afterwards becomes the property of A, and A
sceks to set aside the sale on the ground that, at the time of
the sale, he had no title.  Ie must not he allowed to prove
his want of title.

100, No tenant of immoveahle property, or
petson claiming through
i § such tenant, shall, during
the continuance of the tenancy, be permitted to
deny that the landlord of such tenant had, at the
beginning of the tenancy, a title to such imniove-
able property and no person who came upon any
immoveable property by the license of the person
in possession thereof, shall be permitted to deny
that such person had a title to such possession at
the time when such license was given.

101.  No acceptor of a bill of exchange shall be
permitted to deny that
the drawer had authority
to ldrnw such bill or to
endorse it, nor shall a;

» . . ]
bailee or licensee be permitted to deny that ‘:1{2
bailor or licensorhad, at the time when the
or license commenced, authority to m
bailment or grant such license,

Lstappel of tenant.

Estoppel of acceptor of
bill of exchange, bailee or
licensce,

bailment
ake such

bringiug’ D
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Lzplanation.—The acceptor of abill of exchange
may deny that the bill was really drawn by the
person by whom it purports to have been drawn.

102. Where the legitimacy of any person is
in question, his legitimacy
shall be a necessary in-
ference from the fact that
he was born during the existence of a valid mar-
riage between his mother and any man, or within

Necessary inference as

to legitimacy.

* two hundred and ecighty days after its dissolution,

the mother remaining unmariied, unless it can be
ghown that the parties to the marriage had no
access to cach other at any time when he could
have been begotten.

Tllustrations.

(a.) The question is whether A is the legitimate son of B
by C, his wife.

Evidence is offered to show that, during the cohabitation
of B with C, she committed adultery with D.

The evidence is not admissible. 0 5

(b.) Evidence is offeved to show that, fora year hefore the
birth of A, B was in India and C in England. Evidence of
C’s adultery with D is admissible.

(c.) A is born six months after B’s death. Evidence is
offered to show that, for a year before B’s d.cnth B was im-
potent, and that C committed adultery with D during that
period. The evidence is admissible.

108. ‘When it is proved that a person has not

y o been heard of for seven

Presumption as to death. years by the persons who
would naturally have heard of him if he had been
alive, the Court shall presume that he is dead.

104. When it is proved that persons have
been acting as co-partners,
or landlord and tenant,
the Court shall presume
that they have entcred into a contract of co-
partnership or tenancy, and such co-partnership or
tenancy shall be presumed to continue till proved

to be dissolved.

Presumption as to co-
partnership.

CuapTer XI[.—OF WITNESSES.

105. All persons shall be competent to testify,
unless the Court consi-
ders that they are pre-
vented from understanding the questions put to
them, or from giving rational answers to those
questions, by tender years, extreme old age,
disease, unsoundness of mind, or any other cause
of the same kind.

106. A witness, who is unable to speak, may

- give his evidence in any
vitnesses. 5 B 5
Dumbiminesse other manner jn which he

can make it intelligible, as by writing or by signs ;

Who may testify.

" but the writing must be written and the signs

made in open Court. Evidence so given shall be
deemed to be oral evidence.

107. Inall civil proceedings the parties and
their husbands and wives
shall be competent wit-
nesses. In criminal pro-
ceedings against husbands or wives, the wives or
husbands, respectively, shall be competent wit-
nesses. ; : .

108, No Judgeor Magistrate shall be required

without his own consent

: to give evidence as to

ghattoccurred In any. proceeding before him in
onrt.

vI—32 p

)
Married persons in civil
and criminal proceedings.

Judges and Magistrates.

w

109. No person, who is ov has been married

Communications during shall be compelled to d,'s'
marriage. close any communication
made to him during marriage by any person to
whom he is or has been married, nor shall he be
permitted to disclose any such communication,
unless the person who made it ov his representa-
tive in interest consents.

110. No one shall be permitted to give any
cvidence as to any affairs
of State, except with the
permission of the officer
at the head of the department concerned, who shall
give or withhold such permission as he thinks fit.

111. No public officer shall be compelled to
Official communications. disclose co!nm.um(‘a“ ns
made to him in official
confidence, when the public interests would suffer
by the disclosure.

112.

Evidence as to affairs of
State.

No Magistrate or police officer shall be
compelled to say whence
he got any information as
to the commission of any
offence.

Information as to com-
mission of offences.

113. No barrister, attorney, pleader, or vakil
shall be permitted, unless
with bis client’s express
consent, to disclose any
communuication made to him in the course and for
the purpose of his employment as such barrister,
attorney or vakil by or on behalfof his client, or to
state the contents or condition of any document
with which he has become acquainted in the course
and for the purpose of his professional employment,

Professional communica-
tions.

or to disclose any advice given by him to his
client in the course and for the purpose of such
employment :

Provided that nothing.in this section shall
protect from disclosure—

(1) any such communication made in further-
ance of any criminal purpose;

(2) any fact, other than those mentioned in
the former part of this section, observed by any
barrister, attorney or vakil in the course of such
employment, whether his attention was or was not
directed to such fact by or on behalf of his client.

Illustrations.

(a.) A, a client, says to B, anattorney,—¢ I have commit-
ted forgery, and I wish you to defend me.’

As the defence of a man known to be guilty is not a cri-
minal purpose, this communication is protected from dis-
closure.

(6.) A, aclient, says to B, an attorney—* I wish to obtain
possession of property by the use of a forged deed on which
I request you to sue.’

This communication, being made in furtherance of a
criminal purpose, is not protected from disclosure.

(c-) A being charged with embezzlement retains B, an
attorney, to defend him.  In the course of the procecdi’nes
B observes that an entry has been made in A’s account-hook.
charging A with the sum said to have been embezzled, which
entry was not in the book at the commencement, of. the pro-
ceedings, :

Tl}3is being a fact observed by B in the course of the pro«

ceedings, 1t 1s not protected from disclosure.

o (d.) An attorney is asked the contents of a deed shown
im by his client, or whether it was stamped, or whether it

contained erasures.

.Hc,must not answer cither of these questions without his
client’s express consent.



114

He is asked whether the deed produced in Court has been
shown him during his employment, and whether it is now
in the same state as to stamps, crasures or otherwise, as.it
was in when he saw it first. .

He must answer the question, as it relates to facts ob-
served by him during his employment.

114. If any party to a suit gives evidence
therein at his own instance

or otherwise, he shall not
be deemed to have con-
sented thereby to such disclosure as is mentioned
in the last section, and if any party to a sut
or proceeding calls any such barrister, attorney
or vakil as a witness, he shall be deemed to
have consented to such disclosure only in so far
as relates to the matters, as to which he requires
such barrister, attorney or vakil to testify, and as
to0 such other matters as may appear to the Court
necessary fo be known in order to the full under-
standing thereof.

115. No one shall be compelled to disclose to
the Court any confidential
communication  which
has taken place between
him and his legal professional adviser, unless he
offers himself as a witness, in which case he may
be compelled to disclose any such communications
as may appear to the Court necessary to be known
in order to expluin, or to test the truthfulness of
any evidence which he has given, but no ‘others,

Waiver of privilege if
party volunteers evidence.

Confidential communi-
cation with legal advisers.

116. No witness who is not a parly to a suit
shail be compelled to
produce his title-deeds to
any property or any docu-
ment in virtue of which he holds any properly as
pledgee or mortgagee, or any document the pro-
duction of which might tend to criminale him, un-
less he has agreed in writing to praduce them
with the person seeking the production of such
deeds or some person through whom he claims.

Production of witness’
title-deeds.

117. No one shall be compelled to produce do-
cuments in his possession
which any other person
would be entitled to re-
fuse to produce if they
were in hig possession, unless such last-wentioned
person consents to their production.

118. A witness shall not be excused from an-
swering any question as
to any matter relevant to
the matter in issue in any
suit or in any civil or
criminal proceeding upon the ground that the
answer to such question will criminate, or may
tend, directly or indirectly, to criminate such
witness, or that it will expose, or tend, directly or
indirectly, to expose such witness to a penalty or
forfeiture of any kind :
Provided that no such ]answer, which a witness
5 ghall be compelled to give
AT, : shall subjcctl him (ot’any
arrest or prosecution, or be proved against him in
any criminal proceeding, except a prosecution for
giving false evidence by such answer.

Production of documents
helonging  to  auother
person.

Witness bound to an-
swer criminating  ques-
tions.

119. No person charged with an offence shall
be a competent witness
for or against himself, or
- for or against any person

charged jointly with him.

-
Persons jointly charged
with offence.

JI

120. Tvidence of the examination before the
Magistrate of any accused
Esamination or confes-  person or of any coufession
sion of accused as against a4 e by any T
BEBOE I Vincrusct person, which might be
proved as against su.ch person, may {Je given
against any person jointly accused with him in
reference to the same transaction.
191. In determining whether any oneoftwoor__
more persons jointly ac-?
. _Smtcment by person  ..oed of any offence is
jollfeatist guilty, the Court may
tatement made by any other
such person under the provisions of}he law for
the time being relating to the examination or ad-
dresses to the Court of persons accused.

have regard to any s

122. An accomplice shall be a competent
f witness against an ac-

ACETIIIER cused person.
123. No particular number of witnesses shall
in any case be required

Number iitnesses.
Humberchticsse for the proof of any fact.

CuArTER XI[.—UF TIIE ADMINISTRATION
OT OATHS.

All witnesses are bound to state the truth
in their evidence.

124.
Witnesses.

The Court shall administer to all wit-
nesses an oath in the
following form :—

“T solemnly affirm in the presence of Almighty
God that what I shall state shall be the truth, the
whole truth, and nothing but the truth.”

125.

Form of oath.

Except in the following cases :—

(1) The Court may, in its discretion, permit
any witness to omit the words “in the presence
of Almighty God” in the said form, and shall do so
il it is satisfied that the witness has a conscien-
tious objection to their use, or does not understand
them, or regards them as unmeaning or uselass.

(2.) If the Court has reason to believe that any
witness attaches peculiar sanctity to any form ot
swearing, and that the employment of such form
of swearing would be likely to make him tell the
truth, it may employ that torm either instead of
orin addition to the form above-mentioned, and
either in relation to the whole of the witness’
evidence, or in relation to such part of it as has
reference to any particular fact.

126, All persons who are appointed to act as
interpreters or translators

TInterpreters and transla- 3 2
P 1 by any Court, whether

. generally ovon any parti- |
cular occasion, shall be deemed to be” public
servants, and shall well and truly interpret or trans- ;
late such matlers as they shall be required to
interpret or trauslate to the best of their ability ;
but such person shall not be sworn to interpret 01,'
translate.

CuArTER XIII.—OF THE EXAMINATION OF
WITNESSES. :

127. The order in which witnesses are pro-
* duced and examined shal]

Power to produce cvi- )
beregulated as follows:—

dence and question wit-
nesses.,

« (1) Inthe High Courts; by thelaw and practi
of those Courts for the time being. & ; e
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(2) Inproceedings under the Codes of Civiland
Criminal Procedure, by thelaws for the time being
relating to Civil and Criminal Procedure, re-
spectively.

(3.) In other cases, by the discretion of the
Court.

128. When either party proposes to give evi-

dence of any fact, the
. Judge to decide as to Judge may ask the party
- relevancy of facts. proposing (o cive the evi-
dence in what manner the alleged fact, if proved,
would be relevant, and the Judge shall admit the
evidence if he thinks that the fact if proved would
be relevant, and not otherwise.

If the fact proposed to be proved is one of
which evidence is admissible only upon proof of
some other fact, such last-mentioned fact must be
proved before evidence is given of the fact first-
mentioned.

If the relevancy of one alleged fuct depends
upon another alleged fact being first proved, the
Judge may in his discretion either permit evidence
of the first fact to be given before the second fact
is proved, or require evidence to be given of the
second fact before evidence iz given of the first
tact.

Tllustrations.

(a.) Tt is proposed to prove a statement ahout a relevant
fact by a person alleged to be dead, which statement is rele-
vant under seetion thirty-cight.

The fact that the person is dead must be proved before
evidence is given of the statement.

(b.) Tt is proposed to prove the contents of a document
said to be lost, by a copy.

The fact that the oviginal is lost must bLe proved before
the copy is produced.

(¢.)~ A is accused of recciving stolen property knowing it
to have been stolen.

Itis proposed to prove that he denied the possession of
the property.

The relevancey of the denial depends on the identity of the
property. The Court may in its discretion cither require the
property to be identified before the denial of the possession
is proved, or permit the denial of the possession to be proved
hefore the property is identified.

129. The examination of a witness by the party
who calls him shall be
called his examination-in~
chief.

Tle examination of the witness by the adverse
party shall be called his
cross-examination.

Examination-in-chief.

Cross-examination.

‘The examination, subsequent to the cross-exami-
nation by the party who
called the witness, shall
be called his re-examination.

Re-examination.

130. . Witnesses shall be first examined-in-chief,

Order of cxaminations. then (if the adverse party
Direction of re-examina- SO desires) cross-examin-
tion, ed, then (if the party call-
ing him so desires) re-examined.

The examination and cross-examination must
relate to relevant facts, but the cross-examination
need not be confined to the facts to which the wit-
ness testified on his examination-in-chief.

The re-examination shall be directed to the ex-
planation of matters referred to in cross-examin-
ation, and if new matteris introduced in re-examin-
ation, the adverse party may further cross-examine
upon that matter.

131. A witness called merely to produce a

document may be cross-

Cross-examination  of examined by the party

person called to producea  yho does not call for the

dosent document, although such
witness gives no evidence in the case.

132. Witnesses to
character may be cross-ex-

Witnesses to character. ) :
amined and re-examined.

133. Any question suggesting the answer
which the person who
puts it wishes or expects
to receive, is called a leading question.

134. Leading questions must not, if objected
to by the adverse party,
be asked in an examina-
tion-in-chief, or in a re-
examination, except with the permission of the
Court.

The Court shall permit leading questions as to
matters which are introductory or undisputed, or
which have,in its opinion, been already sufficieutly
proved.

Leading questions.

When they must not be
asked.

135. Leading - ques-

tions may be asked in
cross-examination.
136. Any witness may be asked, whilst under
examination, whether any
matter as to which he is
giving evidence was not
stated in a document, and if he says that it was,
or if be is about to make any statement as to the
coutents of any document, or as to any material
thing which, in the opinion of the Court, ought to
be produced, the adverse party may object to such
evidence heing given until such document or
material thing is produced, or until facts have been
proved which entitle the party who called the wit-
ness to give secondary evidence of it.

When they may beasked.

Lvidence as to matters in
writing.

“yplanation-—A witness may give oral evi-
dence of statements mude by other persons about
the contents of documents it such statements are
in themselves relevant facts. .

Tllustration.
The question is whether A assaulted B.

C deposes that lie heard A say to D—B wrote a letter
accusing me of theft, and I will be revenged on him.” This
statement is relevant, as showing A’s motive for the assault,
and evidence may be given of it, though no other evidence is
given about the letter.

137. A witness may be cross-examined as to
revious statements made
y him in wiiting oc

reduced into writing and
relevant to matters in
question without such writing being shown to him ;
but if it is intended to contradict him by the writ-
ing his attention must, before the writing can be
proved, be called to those parts of it which are to
be used for the purpose of contradicting him.

138. When a witness is cross-examined, he

Questions  lawful in may, in addition to the
cross-examination. questions hereinbefore re-
ferred to, be asked any questions which tend to
test his veracity, or to shake his credit, by injuring
h'ls character, although the answer to such ques-
tions might tend directly or indirectly to criminate
him, or might expose or tend directly or indirectly
to expose him to a penalty or forfeiture,

Cross-examination as to
previous  statements  in
writing.
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139. If any such guestion relates to a matter
relevant to the suit or
proceeding, the provisions
of section one hundred
and eighteen shall apply thereto.

140. If any such question relates to a matter
not relevant to the suit or
proceeding, except in so
far as it affects the credit
of the witness by injuring his character, the wit-
ness shall not be compelled to answer it, and if he
does answer it, or refuses to answer it, no evidence
shall be given of any such answer or refusal to
answer in any subsequent suit or proceeding, ex-
cept a criminal prosecution of such witness for
civing false evidence by such answer.

14]. No such question as is mentioned in sec-

AT nation tor be tion one hundred and for-
asked by barister, &e., Ly shall be asked by any
without written instruc- barrister, advocate, attor-
tions. ney, pleader or other
ugent without express written instructions signed
by the party on whose oehalf he appears, or by the
agent of such party.

142. . When any such question is asked by any
such barvister, attorney,
pleader or agent, the
Court may, if it thinks
fit, require from the per-
son asking it the produc-
tion of such written authority, and if he does not
produce it, ov if, when produced, it appears to the
Court insuflicient to authorize the question asked,
the person asking such question shall be deemed
to have committed a contempt of Cowrt; but no
such barrister, attorney, pleader or agent shall be
held to have committed any other offence, or to
have subjected himself to any civil proceedings by
asking any such questions.

143. The Judge may, if he thinks .fit, take
possession of such written
instructions upon  their
production and write upon
them a memorandum
identifying the document as one called for by him
under the power hereby conferred upon him, and
specifying the time, place and occasion on which,
and the person by whom the question suggested
in them was asked. The Judge shall sign such
memorandum with his name and official title, and
deliver the instructions and memorandum to the
person of whom the question was asked. Upon
the production in any civil or criminal proceeding
of any document purporting to be such a docu-
ment, the Court shall presume that it is genuine,
and that the person signing it published the impu-
tation suggested by it with the intention of harm-
ing the reputation of the person of whom it was
asked.

144.  When any such question is asked by any
party to any euit or pro-
ceeding, the Judge may
make a memorandum of
the question or questions asked, and the answers
given to them, and sign the same and give such
memorandum to the witness of whom such question
was asked.

145. No such instructions and no such ques-
tions shall be deemed.to
fall within any of the ex-
ceptions to section four

When witness to be
compelled to answer.

When witness not to be
compelled to auswer.

Court may require pro-
duction of instructions.
none, or if insufticient, con-
tempt of Court.

Cowt may impound in-
structions and deliverthem
) witness.

Such questions asked by
party may be recorded.

Instructions and ques-
tions not privileged.

hundred and ninety-nine of the Indian Penal Code
or to be a privilezed communication merely because
the instructions were given, or because the question
was asked under the provisions of this Act.

146. The Court may forbid any questions or
inquiries which it regards
as indecent or scandalous,
although such questions
or inquiries may have scme bearing on the ques-

Indecent and scandalous
questions.

tions before the Court, unless they iclate to facts-7y

in issue, or to matters ubsolulely necessary to be
kunown in order to determine whether or not the
facts in issue existed.
147. The Court shall forbid any question which
O, e e ‘to Appears to it to be intend-
i,,s"‘,"fir'z,:m‘._ ed to insult or annoy, or
g which, though proper in
itself, appears to the Court needlessly offensive in
form.
148,

Exclusion of evidence to

When a witness has been asked and has
answered any question
contradict answers toques-  which is relevant to the
tions testing veracity. inquiry only in so far as
it tends to test his veracity or credibility, no evi-
dence shall be given to contradict him; but if he
answers falsely, he may afterwards be charged
with giving false evidence,
Tllustrations.

(¢) A claim against an underwriter is resisted on the
ground of fraud.

The claimant is asked whether, in a former trausaction, he
had not made a fraudulent clam. e denies it.

Evidence is offered to show that he did make such a elaiw.

The evidence is inadmissible.

(b)) A witness is asked whether he was not dismissed
from a situation for dishonesty. He denices it.

Evidence is offered to show that he was dismissed for dis-
honesty. i

The evidence is not admissible.

(c.) A affirms that on a certain day he saw B at Labore.

A is asked whether he himself was not on that day at Cal-
cutta. He denies it.

Lvidence is offered to show that A was on that day at
Calcutta.

The evidence is admissible, not as contradicting A on a fact
which affects his credit, but as contvadicting the alleged
fact that B was seen on the day in question in Lahore.

In cach of these cases the witness might, if his denial was
false, be charged with giving false evidence.

Exception 1.—1f a witness is asked whether he
has been previously convicted of any crime and
does not admit it, evidence may be given of his
previous conviction,

Lzception 2.—I1f a witnessis asked any question
tending to_ impeach his impartiality, and answers
it by denying the facts suggested, he may be con-
tradicted.

149. The Court may in its discretion’ permit
the person who calls a
witness to put any ques-
tions to him which might
be put in cross-examination by the adverse purty.

150, The credit of a witness may be impeach-
ed in the following ways
by the adverse party, or
with the consent of the
Court, by the party who calls him:—

(1.) By the evidence of persons {vho testify
that they, from previous knowledge of the witness
believe him to be unworthy of credit. g

Cross-examination by
party producing witness,

Impeaching credit of
witness.

-~
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A witness declaring another witness to be un-
worthy of credit may not, upon his examination-
in-chief, give reasons for his belief, b_utlne may be
asked his reasons in cross-examination, and the
answers which he gives cannot be coutradicted,
though, if they are false, he may afterwards be
charged with giving false evidence.

(2)) - By proof that thewitness has been bribed
or has had the offer of a bribe, or has received any
other corrapt inducement to give his evidence.

(3.) By proof of former statements inconsist-
ent with any part of his evidence which is liable
to be contradicted.

Hlustrations.
(a.) A sues B for the price of goods sold and delivered
to b.

C says that he delivered the goods to B.

Evidence is offered to show that, on a previous occasion,
he said that he had not delivered the goods to B.

The cevidence is admissible.

(b.) A is indicted for the murder of B.

C says that B, when dying, declared that A had given B
the wound of which he died.

Evidence is offered to show that, on a previous occasion,
C said that the wound was not given by A or in his presence.

The evidence is admissible.

151. When a witness whom it is intended to
corroborategives evidence
of any relevant fact, he
may be questioned as to
any other facts which lie observed at or near to the
time or place at which such relevant fact occurred,
and the truth of such statements is relevant il the
Court is of opinion that proof of them would cor-
roborate the testimony of the witness as to the
relevant fact to which he testifies.

Corroborative facts urc
velevant,

Tllustration.

A, an accomplice, gives an account of a robbery in which
he took part. e deseribes various incidents unconneeted
with the robbery which cecurred on his way to and from the
place where it was committed.

Independent evidence of these facts may be given in order
to corroborate his evidence as to the robhery itself.

152. [Ifevidenceis given that a witness has, on
a former occasion, made a
statement inconsistent
with his evidence given in
Court, evidence may be
given, in veply, of any other statement made by
such witness relating to the fact in question at ov
ahout the time when the fact took place, or made
at any time before any authority legally competent
to investigate the fact. ;

Lvidence in reply to
cvidence of former iucon-
sistent statements.

153. A witness may, while under examination,
refresh his memory by
referring to any writing
made by himself at the time of the travsactions
concerning which he is questioned, or so soon
afterwards that the Court considers it likely that
the transaction was at that time fresh in his me-
mory.

Refreshing memory.

The witness may also refer to any such writing
made by any other person «nd read by the witness
within the time aforesaid, if when he read it he
‘knew it to be correct.

Whenever a witness may refresh his memory.
by reference to any docu-
ment, he may, with the
permission of the Court,
refer to a copy of such

Court may permit acopy
of document to be used to
refresh memory.

vi—32¢

document : Provided the Court be satisfied that
there is sufficicnt reason for the non-production cf
the original.

Aun expert may refresh his memory by reference
to professional treatises.

154. Any such writing as is mentioned in the
last section must be pro-
duced and shown to the
adverse party if he re-
quires it, who may, if he pleases, cross-examine
the witness thereupon.

Producing writing used
to refresh memory.

135. A witness summoned to produce a docu-
ment shall, if it is in his
possession or power, bring
it to Courf, notwithstand-
ing any objection which there niay be to its pro-
duction or to its admissibility. The validity of
any such objection shall be decided on by the
Court.

The Court, ifit seces fit may iilspcct the docu-
ment unless it refers to matters of State, or take
other evidence to enable it to determine on its
admissibility.

If for such a purpose it is necessary to cause
any document to be
translated, the Court may,
if it thinks fit, direct the
translator to keep the contents secret, unless the
document is to be given in evidence, and if the
interpreter disobeys such direction, he shall be
held to have committed an offence under section
one hundred and sixty-six of the ludian Penal
Code.

156. When a party calls fora document which
lie has given the other
party notice to produce,
and such document is
produced and inspected
by the party calling for'its production, he is bound
to give it as cvidence if the party producing it
requires him to do so.

157.

Production of docu-

meuts.

Translation of docu-

ments,

Giving as cvidence of
Qocument called for and
produced on notice.

When a party refuses to produce a docu-

Giving as cvidence of ment which he has had
document production of notice to produce, he can-
which was  refused on pot afterwards give tlie
notice. document as  evidence
without the consent: of the other party or the
order ol the Court.

Illustration.

. A sues Bon an agreement and gives B notice to produce
it. At the trial, A calls for the document and B refuses to
produce it. A gives sceondary evidence of its contents.
B secks to produce the document itself to contradict the
sccondary cvidence given hy A, or in order to show that
the agreement 1s not stamped.  He cannot do so.

158. The Judge may ask any question he

Judg’s power to put pleases in any form at any
questions or order pro- time of any witness about
duction. any fact relevant or irrele-
vant, or may order the production of any docu-
ment or thing, and neither the parties nor their
agents shall be entitled to make any objection ta
any such question or order, nor, without the leave
of the Coutt, to cross-examine any witness upon
any answer given in reply to any such question:

Provided that this section shall not authorize
any Judge to compel any witness toanswer any
question, or to produce any document which under
any provision of this Act he would be entitled to
refuse to answer or produce if the question were
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asked or the document were called for by the
adverse party, nor shall it authorize any Judge to
dispense with primary evidence of any document,
except in the cases hercinbefore excepted.

159. The jury or assessors may put any

questions to the witnesses

Power of jury or asses- through or by leave of

s0rs to put questions. the Judge which the Judge
considers proper.

PART 1V.
PROCEDURE.
Crraprer X1V.—OF THE DUTIES OF JUDGES AND
JURTES.

150. It is the duty of the Judge to decide all
questions of law, and es-
pecially all questions us
to the relevancy of facts which it is proposed to
prove, the admissibility of evidence, or the propriety
of questions asked by parties or their agents
which may arise in the course of their trial; and
in his discretion to prevent the production of
evidence not hereby declared to be admissible,
whether it is or is not objected to by the parties;

to decide upon the mcaning and construction
of all documents given in evidence at the trial ;

to decide upon all matters of fact which it
may be necessary to prove in order to enable evi-
dence of particular matters to be given;

to decide whether any question which arises is
for himself or for the jury, and upon this point his
decision shall be final.

The Judge may, if he thinks proper in the course
of his summing up, express to the jury his opinion
upon any question of fact, cr upon any question of
mixed law and fact relevant to the proceeding.

Duty of Judge.

Illustrations.

(a.) It is proposed to prove a statement made by a person
not called as a witness under civeumstances which render
evidence of his statement admissible.

It is for the Judge and not for the jury to decide whether
the existence of those circumstances has been proved.

(6.) Itis proposed to give sccondary evidence of a docu-
ment, the original of which has been lost or destroyed.

It is the duty of the Judge to decide whether the original
lias been lost or destroyed.

161. It is the duty of the Judge in criminal
\ cases, if he thinks that the
_ Judge’s duty to inquire interests of the public re-
;l'llltl‘l) truth of matter before ¢ 50 jt, not werely to

; hear and decide or direct
the jury, as the case may be, according to the evi-
dence produced before him, but also to inquire to
the utmost into the truth of the matter in ques-
tion ; aud he shall for that purpose ask all question.s
and require the attendance of all persons and the
production of all documents and things that he
considers necessary, whether such questions might
be asked, or such persons or things which might
be produced by a party to the proceeding or not.

162. Where there is a
Jury it is the duty of the
Jury—

(1) to decide upon all questions of fact sub-
mitted to them by the Judge at the trial, having
regard in such decision to the statement of the
Jaw given to them by the Judge;

o Duty of jury.

(2) to determine the meaning of all technical
terms and words used in an unusual sense which
it may be necessary to determine whether such
words occur in documents or not ;

(3) to decide all questions declared by the
Indian Penal Code, or any other law to be ques-
tions of fact;

(4) to decide whether ‘general indefinite ex-
pressions do or do not apply to particular cases,
unless such expressions refer to legal procedure 4,
unless their meaning is ascertained by law, in
either of which cases it is the duty of the Judge
to decide their meaning.

Tllustrations.

(a.) A is tried for the murder of B.

It is the duty of the Judge to explain to the jury the
distinction between murder and culpable homicide, and to
tell them under whut views of the facts A ought to be con-
victed of murder, ot of culpable homicide, or acquitted.

It is the duty of the jury to decide which view of the facts
is true, and to return a verdict in accordance with the diree-
tion of the Judge, whether that direction is right or wrong,
and whether they do or do not agree with it.

(.) The question is whether a person entertained a rea-
sonable belief on a particular point. Whether work was
done with reasonable skill, or due diligence.

Each of these is a question for the jury.

(c.) The question is whether certain facts constituted
probable cause for a prosccution.

This is a question for the Judge. The existence of the
facts is a question for the jury.

163. If a juryman or assessor is personally
acquainted with any rele-
vant fact, it is his duty to
inform the Judge that
such is the case, whereupon he may be examined
either by the parties or by the Judge, in the same
manner as any other witness.

When juryman or as-
sessor may be examined.

Cuarrer XV.—Or IMPROPER ADMISSION AND
REJECTION OF EVIDENCE.

164.© The improper admission or rejection of
evidence shall not in itself
be a ground of regular
appeal, but whenever any
regular appeal is brought
on the ground that the evidence did not warrant
the finding of the Court below, the appellant may
contend before the Court of Appeal that it ouglht
not to pay attention to any evidence which such
appellant considers to have been improperly ad-
mitted by the Court below, or that it ought to
admit any evidence which such appellant consi-
ders to have been improperly rejected by the Court
below. If the Court of Appeal considers that any
sucl} evidence was improperly admitted, it shail
decide lhcnc_:ase \\’l.lh()llf. having regard to such evi-}
dence. 1 it considers that any evidence was jm-
properly rejected, it‘slu.nll admit such evidence, and
have regﬂrd'tn 1t 1n its decision. No evidence
shall be admitted before any Appellate Court which
the party tendering it would have been prevented
from Len.dgrmg before the subordinate Court by
any provision of the laws for the time beine relat.
ing to Civil or Criminal Procedure. =

165. No special appeal shall lie from the deci-
sion of any Court on the
groundofthe improper ad-
: . ission of evidence: but
if any patty to a suit considers that any éourt
from which a special appeal would lie has taken

Improper admission or
rejection of evidence in
regular appeals.

Improper admission of
évidence in special appeals.
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into consideration any evidence which it ought
not to have taken into consideration, he may call
upon such Court to state in its Judgmen't what its
judgment would have been if such evidence had
been excluded, and he may on special appeal call
upon the High Court to decide whether the judg-
ment actually given or the Jngment which would
have been given had such evidence been excluded
shall stand, and the Iligh Court shall affirm the
one or the other judgment according as it thinks
that the evidence ought or ought not to have been
admitted.

166. Special appeals may be brought on the
ground. that the inferior
Appellate Court has im-
properly rejected  evi-
dence, and if the High Court is of opinion that
evidence has been improperly rejected, it may
either itself admit such evidence and look into the
facts of the case, and deliver final judgment in
the case, or remand the case to the inferior Appel-
late Court with such direction as it thinks fit.

Improper rejection of
evidence in special appeals.

167. Whenever any High Court acting under
the powers of revision

_ Procedure  of ~ High ¢ontained in the Code of
Court acting under its  Criminal Procedure, is of
I)O\}L‘l’s of revision in case s e tl t b d
of improper admission or Pl LS Gy ETLIE S
rejection of evidence by inate Court has admitted
subordinate Court. or has taken into consi-

deration, or has rejected

or has- failed to call for evidence, which it ought
not to have admitted or rejected, or which itought
to have called for, such High Court shall have
power to call for any further evidence under
section four hundred and twenty-two of the Code
of Criminal Procedure, and shall make such final
order on the case as it considers just.

168. When any party to any suit objects to
Objectionsiitoreicct on the rejection of any docu-
b, - mentary or material evi-
dence, he may, upon the
rejection of the evidence, apply to the Court to
write upon or attach to such evidence a memoran-
dum that it was tendered and rejected, and the
Court shall thereupon write or attach such memo-
randum upon or to such document or thing, and
no appeal shall- be brought upon the ground that
any documentary or material evidence was
rejected ; and no such document or thing shall
be tendered as evidence before any Appellate
Court, unless it was so tendered before the infe-
rior Court, and unless it has such memorandum
written upon or attached to it.

169. Nothing in this Act contained shall pre-

Appellate Court may vent any Appellate Court
refer to record of inferior from referring to the re-
Court. : cord of the evidence taken
by any inferior Court according to the provisions
?f any law, or according to any practice now in
orce.

SCHEDULE.

Number and year. TiTLE,

Extent of repeal.

}v'd

Stat. 26 Geo. IIL, For the further regulation of the trial of personsSection thirty-eight so far as it relates
Ga57. accused of certain offences committed in the Easti to Courts of Justice in the East

Indies ; for repealing so much of an Act made in Indies.
the twenty-fourth year of the reign of his present|
Majesty (intituled, An Act for the better regulation;
and management of the affairs of the East India
Company, and of the British possessions in India,|

Stat. 14 & 15 Vie.,! To amend the Law of Evidence
- C.99.

and for establishing a court of judicature for the!
more speedy. and effectual trial of persons accused|
of offences committed in the East Indies), as re-
quires the servants of the East India Company to;
deliver inventories of their estates and effects ; for]
rendering the laws more effectual against persons!
unlawfully resorting to the East Indies ; and forl'
the more easy proof, in certain cases, of deeds and
writings executed in Great Britain or India.

B s ot i \Section cleven, and so much of section

nineteen as relates to British India.

Act V. of 1840. ....|Ar Act concerning the caths and declarations of The whole Act.

Hindoos and Mahomedans.
Act XV. of 1852.... | To amend the Law of Evidence

<« .s..|{The whole Act.

Act XIX. of 1853 .. | To amend the Law of Evidence in the Civil Courts of'Section nineteen.

dency.

the East India Company in the Bengal Presi-

Act II. of 1855 .. ..| Forthefurther improvement of the Law of Evidence./The whole Act.
Act XXV. of 1861.. | For simplifying the Procedure of the Courts of{Section two hundred and thirty-seven.

Charter.

Criminal "Judicature not established by Royal

Act I. of 1868.. ....| The General Clauges Act, 1868 ...... ...... .... Section seven-

TN
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INDEX.
thing heretnafter contained shell be decmed (o have
the force of law.)
Absence of general or special exceptions under Penal
Code to be presumed, sec. 97.

Acceptor of bill, when estopped, scc. 10_1.
£ ¢ may deny that such is drawn by the

ostensible drawer, sec. 101, expl.
‘Accidental, facts which show whether an act was,

(Vo

sec. 18.
Accomplice,
Accused person,

evidence admissible of, sec. 122.
admissions by, secs. 28—30.
not a competent witness against co-ac-
/ cused, sec. 119.
Act or notification, statement of a public fact contained
in, sec. 42. i 3
Acts of Parliament judicially noticed, sec. 52, para. (2).
orders or notifications of Lxccutive  Government,
how to be proved, sec. 83, para. (1).
of executive or legislature of a forcign country,
how proved, scc. 85, pfra. (4). 3
Admiralty Court, judgment of, scc. 34.
seal of, scc. 52, pura. (9).
induced by threat, promise, inducement,
promise of secrecy, deeeption, secs.
28—30.
by a man when drunk, sec. 30.
in answer to a question which a man nced
not have answered, sec. 30.
when a man is not warned that he is not
bound to make it, sec. 30.
the whole must be given, sce. 31.
forming part of conversation, document, book
or series, or papers, sec. 32.
by party to attested document of its exe-
cution, sec. 65.
Admissions, definition of, sec. 25.
as to contents of documents, sec. 25, exp.4.
in civil cases, when irrelevant, sec. 25, excp.
against whom relevant, sec. 26.
Admitted facts need not be proved, sec. 53.
Advocate may not ask certain questions without written
instructions, sec. 141.
Advocates judicially noticed, sec. 52, para. (13).
Affairs of State, evidence as to, sec. 110.
Agents, statements by, sec. 25, cl. (6).
Awmbiguous wordsin written contract, sec. 91, para. (2).
Answer to question put for purpose of testing a witness”
veracity, sec. 148.
Answers to criminating questions, effect of, sec. 118.
Appenl, improper admission or rejection of evidence, not
in itsell a ground of regular, sec. 164.
Appellate Court, improper admission or rejection of
evidence considered by, sec. 164.
may refer to record of court below,
sec. 169,
Appointment of public officer required by law to be in
writing, how proved, sec. 89.
Art, opinion of expert as to, sec. 44. -
Articles of War judicially noticed, sec. 52, para. (3).
Assessor may be examined, sec. 163.
Assessors, questions may be asked by, sec. 159.
Attorney not to disclose professional communications,
sec. 113.
may . not ask certain questions without
written instructions, sec. 141.
Attested document, how proved sec. 63.
when procurable as unattested,
sec. (3.

Admission,

admission as to execution by party .

to, sec. 6.
proof of, when attesting witness
denies or forgets execution,
sec. 66- !
Barrister may not ask certain questions without written
instructions, sec, 141.
not to disclose professional communications,
see. 113,

Bill of Exchange, see Acceptor.
Book, admission forming part of, sec. ?2
Books kept in course of business, sec. 38, para. (2).
Bribe, credit of witness may be impugncd by proving,
see. 150, para. (2).
Burden of proof, secs. 93—95. .
proving fact necessary to make evidence
admissible, sec. 96.
proving general except.
Code, scc. 97. 3
proving fact especially within
sec. 98.
Cause of death, statement as to, sec. 38.
Cause of fact in issue, relevant, see. 10.
Certified copy, proof by, sec. GO0.
Certified copies of public dacuments, sec. 71.
Character, when irrelevant in civil cases, see. 20.
in criminal cases, sees. 21, 22.
as affecting damages, sec. 23.
questions tending to injure, secs. 136, 139.
Chastity, evidence of, scc. 2.
Civil cases, sec Admissions.
Co-nccused, accused person not a competent witness
against, sec. 119.
Sce Confession.
Codes of Civil and Criminal Procedure, procecding
under, to be governed by the Act, sec. J, para. (2).
¢ Collaieral facts,” meaning of| sec. 3.
relevant to the issue, sees. 9—19.
Commencement of hostilitics judicially noticed, sec. 52,
para. (12).
Common intention, things said or done in furtherance
of, sec. 13.
Communications during marriage, sec. 109.
See dttorney, Parrister, Confidential, Official com-
munications.
Competent witness, an aceused person against a co-
accused is not a, sec. 119.
Conditions necessary to moral certainty, sec. 4.
Conduct of witnesses, inference from, sec. 5.
of a party on the occasion of something
relating to matters in question being said or
done in his presence, scc. 27.
Confession of accused person may be proved against
co-nccused, sec. 120.
Confidential communications, disclosure by witness of,
# with his legal adviser, sec. 115.
Consideration, want of, in written contract, sec. 91.
Conspirator, things said or done by, scc. 13.
Constitution of religious or charitable foundation,
sec. 48.
Contract or disposition of property reduced to writing,
how proved, sec. 89, exp. 1.
want of consideration in written, sec. J1.
ambiguous words in written, sec. 91, para. (2).
illegible words in, scc. 91, para. (4).
Contradiction of witness as to previous statement, see.
137.
Conversation, admission forming part of, sec. 32.
Conviction, evidence may be given of a witness’ previous,
sec. 148, exc. 1.
Co-partnership, presumption as to, sce. 104.
Correctness of copies must be proved, sec. 88.
Corroborative facts, scc. 151,
Councils, course of procedure in, sec. 52, para. (4).
Course of business, sec. 19,
statements made in, sec. 38, para.

jons under the Penal

knowledge, _

¢ Court,” meaning of, sec, 3.
may imnound advocate’s written instructions in
certain cases, sec. 143. :
_ Sece ddmirally.
Credit of witness, how to be impeached, sec. 150.
questions  tending to shake, secs.
i . 138130,
Cr!m!nnt_c, questions tending to, sees. 138, 139.
Criminating docu&nents,_ production of, by witness, sec.

questions, witnessbound to answer, sec. 118.
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Cross-examination, secs. 129, 139.
5 of witness called to produce docu-
ment, see. 131,
leading questions may bz asked in,
sec. 135.
a document may be ground for,
sec. 194,
on questions put by court, sec. 138.
Custom, evidence of a, see. 16.
Custom or riglit, opinions as to, sec. 47.
Damages, facts which determine, see. 13.
©Death, presumption as to, when not heard of for seven
years, sec. 103.
Deception, adwmission induced by, see. 30.
. Deerces, when relevant, secs. 33 —35.
wheu irrelevant, sec. 33.
D emeanour of witnesses, inference from, see. 3, para. ().
Disclosure by witness of coufidential communications
with his legal adviser, sec. 115.
Disposition included in “character,” sec. 23, exp.
Divorce Act, proof of marriage in proccedings under,
sec. 49.
¢ Decument,’ meaning of, see. 3.
admission {orming part of, sec. 32.
witness called to produce, may be cross-
examined, sec. 131.
used to refresh memory must be shown
to opposite party, sec. 154,

may be ground for cross-cxamination, -

sec. 154.
called for and produced to be given in
evidence, if required, scc. 15G6.
called for and not produced, caunnot after-
wards be given in evidence, sec. 157.
Documentary evidence, proof by, see. 0.
Documents, admission as to contents of, sec. 25,
expl. 4.
must be proved by primary
see. G0,
thirty years old, sce. 68.
called for and not produced presumed
genuine, sec, 7.
admissible in  England  without proof
of signature, &c., sec. 82.
" belonging to another person, sec. 117.
production of; sec. 135.
translation of, sec. 153.
' to he construed by Judge, see. 160.
Drunk, admission made by a man whea, see. 30.
Damb witness, see. 106.
Jfiect of facts in issue, relevant, see. 10.
Lntries in course of business, sec. 38, para. (2).
Buotry in public or official book, register or record,
sec. 39.
Fistoppel, see. 99.
of representative, sec. 99.
of tenant, sce. 109.
of acceptor of bill, sec. 101.
Lvidence, meaning of, sec. 3.
in former proceeding, sce. 41.
documentary, sec. 60.
of contracts, &c., reduced to writing, when
8 inadmissible, sec. §9.
given by signs or writing by dumb witness to
be regarded as oral, sec. 106.
as to affaiis of State, sec. 110.
a5 to matters in writing, sec. 136.
may not be given of answer or refusal to
answer certain question, sec. 140.
not to be given to contradict answer to ques-
tion put for purpose of testing witness’
veracity, sec. 148. :
of witness’ previous conviciion, sec. 148;
exe, 1.
in reply to evidence of former inconsistent
statement by a witness, sec. 152.
*  judge may prevent production of; sec. 160.
improper admission or rejection of, secs.
164—168 .
vI—32 r

evidence,

Evidence improperly rejected, memorandum of teader
of, sce. 16G8. -
Examination before Magistrate of accused may be proved
against ce-accused, see. 120.
LExamination and re-examination must relate to relevant
facts, sec. 1230.
Examination-in-chief, sec. 129.
Exceptions under Penal Code, to be presumed to he
absent, sec. 97.
Txccution of decument, how to be proved, sec. 63. r
Executive Government, orders or notifications of, how
to be proved, sce. 83, para. (1).
Sece Admission.
Experts, sce. 441,
facts bearing on opinion of, sec. 4.
apinion, grounds of, see. 50.
Explanatory facts, relevant, sec. 12.
Extent of Act, see. 1.
¢ I'act,’ meaning of, see. 3.
burden of proving, lies om person who wishes
the Court to believe it, sec. 95.
¢Facts in issue,” meaning of, scc. 3. L
to the disclosure of which a party to a suit,
giving evidence on his own behalf, consents,
see. 114,
jadicially noticed, sce. 52.
admitted at the hearing, see. 53.
admissible in referecuce to written contracts,
see. 91. 2
See Correborative, Public.
Facts which a barrister, attorney, or vakil may disclose,
sce. 113,
Family portrait, statement as to relationship on a, sce. 38,
para. (5).
Forcign law, cpinion of expert as to, sec, 44,
country, Acts of Lxceutive or legislature of a,
how proved, sec. 85.
Forgery of written contracts, sec. 91, para. ('))
Gazetie, statement of a public fact contained in, sec. 4_‘_‘.
Gazettes, newspapers, &c., presumed genuine, sce. 70.
Genuincuess, presumption of, sce Presumption.
Good faith, facts which show, sec. 17.
Good-will, facts which show, see. 17.
Government, see Ezeculive.
Ilandwritiug, opinion as to, sec. 46.
proof of) sec. 62.
ITandwritings, comparison of, sec. 67.
Iligh Court, sce sees. 165—1G8. ;
Iigh Courts, Act applicable to proceedings in, sec.
Hostilities, commencement of, judicially noticed, scc.
52, para. (12.
TTusbands and wives in civil eases, sec. 107.
Illegality of written contract, sec. 91, para.
Illegible words in contract, sec. 91, para. ().
1l-will, facts which show, sec. 17.
Impartiality, witness may be contradicted as to ficts
affectinz lis, sec. 148, cxe. 2. ;
Improper adwmission or rejection of cvidence, secs.
164—108.
Inconsistent facts, sec. 14.
former statements by a witness, see. 150,
para. (3).
Indecent questions, sec. 146.
Inducement, admission induced by, secs. 28, 29.
Inference, facts which rebut, see. 12.
from certain judgments, sec. 34.
to be drawn from certain law books, reports,
&c, see. 77.
Inferences how to be drawn, sec. 5.
as to legitimacy, sec. 102.
Insolvency Court, judgment of; sce. 34.
Instances of existence of right or custom, sec. 16.
Instructions to ask certain questions not privileged
sec. 145,
Jntention, facts which show, see. 17.
See Common Intention.
Interested persons, statements by, sec. 23
Interpreters, sec. 126.
Introductory facts, scc. 12.
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Judge to dccidc.of rele\'n'nc_v olj facts, sec. 128.
cannot dispense with primary evidence of docu-
meuts, sec. 158. »
cannot compcl answer (o ceitain queslions,
sec. 158.
cannot compel production of certain documents,
sec. 158.
duty of, see. 160. ;
may express an opinion to jury on matter of
fact, or of lnw and fact, sec. 160.
7 may decide whether question is for himsclf or
the jury, sec. 160.
may decide as to relevancy of facts, sec. 160.
duly of; in criminal cases, sec. 161.
Judge’s and Magistrate’s evidence as to what occurred
in their court, sec. 108.
power to put questions, sec. 158,
Judgments when relevant, sees. 33, 34.
when irrelevant, sec. 35.
between third partics relating to matters of
a public nature, sec. 35.
delivered without jurisdiction, or obtained by
fraud, ov collusion, sec. 36.
Judicial notice, sec. 51.
record cf foreign country, presumption as to
certified copy of, sec. 83.
Jury, questions may be asked by, scc. 159.
duty of, sec. 162.
Juryman may be examined, see. 163.
Knowledge, facts which show, sec. 17.
facts specially within a person’s, sec. 98.
Laws judicially noticed, sec. 52, para. (1).
Leading questiouvs defined, sec. 133.
may be asked, when, scc. 131.
Legal adviser, disclosure by witness of confidential
communications to his, see. 115.
Legal character, judgments which create or declare,
sec. 34.
Legislature, see I'oreign.
Legitimacy, inferences as to, sec. 102.
Machine copies, presumption as to, see. 79.
Magistrates need not give evidence as to source of
information, see. 112,
Maps, charts and plans, statements, in, scc. 0.
and plans made by Government are presumed
accurate, sec. 80.
made for purposes of a case must
be proved accurate, sec. 80.
Marriage, inference from, scc. 102.
communications during, scc. 109.
See Divorce ct.
Materinl evidence, sec. 3, para. (3).
things, not documents, how proved, sce. 8G.
must be identified, see. 88.
Matrimonial Court, judgment of, sec. 34.
Matter in writing, oral evidence as to, scc. 136.
Matters required by law to be in writing, how proved,
sec. 39.
of State, document referring to, see. 155.
of fact, necessary to enable cvideuce {o he
given, to be decided by Judge, see. 160.
Meaning of documents to be decided by Judge, sec. 160.
Memorundum of certain  questions to be made by
Judge, sec. 144.
of evidence improperly rejected, sec. 168.
Memory to be refreshed, sec. 153,
oA copy of d,ocume!lt usgd to r‘e{'rcsh, sec. 153,
B Yy certaun,” meaning of, sec. 3.
conditions necessary to make facts,
sec. 4.
_\Imi'\'c_ fm: fact in issue, relevant, scc. 11.
Municipality, proceedings of, how proved, scc. §5,
para. (5).
Neccessary inferences, sec. 6.
inference from certain judaments, sec. 34.
Negligence, facts which show, sce. 17.
Non-Regulation Provinces, law of evidence in, scc. 2.
Notaries Public, seals of, sec. 52, para. (9).
Notice to produce, rules as to, see. Gl.

Notice to produce, may he excused, sec. 1.
Notification, statement of a public fact contained in,
sec. 42. 7
QOath, form of, sec. 125.
court may cause omission of words from, sec. 123,
para. (1). "
court may prescribe any special form, scc. 123,
para. (2).
Obsolete words in written contrdet, sec. 91, para. ().
Oceasion of facts in issue, relevant, see. 10.
Officer having custody of public document, open to,
inspection, bound to give certified copy, see. 71.
Officers judicially noticed, sec. 52.
of the Court judicinlly noticed, sec. 52.
Official communications, sec. 115,
0ld, documents thirty years, sec. G8. I
Opinion as to public right or custom, or matter of public
interest, sce. 38, para. (3).
as to relationship, sec. 49.
of third person, sec. 44.
as to handwriting, sec. 46.
as to general custom or right, see. 47.
as to usages, tenets, &e., see. 48.
.as to meaning of words in particular districts,
sec. 48.
of experts and others how to be proved,
sec. 59.
Oral evidence, sec. 55.
must be direct, sec. 58.
excluded by documentary, sees. 89—91.
inadmissible to vary, contradict, add to, or
subtract from, terms of written con-
tracts, sec. 90.
when admissible as to mistake in writing
of a contract, sec. 90.
signs or writing by dumb witness to be
regarded as, sec. 106.
as to matter in writing, scc. 136.
Original, only one, need be proved, scc. 89, expl. 2.
Papers, admission forming part of, scc. 32.
Parliament, Acts of, judicially noticed, sec. 52, para. (2).
Parties, statements by, sce. 25, expl. 3.
in civil cases, sce.-107.
Party producing a witness, - cross-examination by,
sec, J49.
Pedigree, statemeut as to relationship cousidered in,
sec. 38, para. (5).
Penal Code, sce Lzceplions.
Photographs, presumption as to, sec. 79.
Plans, statements contained in, sec. 40.
Police officer need not give evidence as to source of his
information, sec. 112,
Powers of attorney, presumption as to, sec. 81.
Preparation for fact in issue, relevant, sec. 11.
Presumption in case of documents thirty years old,
sec. 68
as to genuineness of certified cepies, sce.
73. .
on the production of record of evidence,
sec. 74.
as to due execution, &e., of documents
called for and not produced, sce. 75.
as to genuiucnpss of gazettes, newspapers
copies of private Acts, sec. 76.
as to collections of law printed by autho-
rity of Government, scc. 77.
as to reports of decisions of courts, sec. 77.
as to published maps and charts, sec. 78.
as to photographs, sce. 79,
as to machine copies, sec. 79.
as to telegrams, sce. 79.
as to maps and plans made by Govern-
ment, scc. S0.
as to powers of attorney, scc. 81,
as lo documqnts admissible in England or
Ircland without proof of seal; s
or signature, sec. 82, -
D Y, 8ec. 83.

1

tamip

<
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Presumption as to death after nothing being heard of
for seven years, sec. 103.
as to co-partnership, sce. 104,
as to written instructions unfounded by
court in certain cases, sec. 143,
Presumptions, sec. 6. %
Previous conduct influenced by fact in issue, sec. 11.
Previous statements, cross-examination as Lo, scc.
137. >
Primary cvidence, sec. 5. -
as to documents or material things,
sec. 90.
of documents, Judge cannot dispense
with, sec. 158.
Private documents, what are, see. 70.
Privy Council, see Proclamations.
Probate Court, judgment of, sec. 34.
Proceedinz, criminal trial or inquiry is a, sec. 41, exp.
Proceedings of the legislature how proved, sec. 85,
para. (2).
Proclamations by Ier Majesty or Privy Council how
proved, sec. 85, para. (3). :
Producticn of title-deeds by witness, sec. 116.
of documents, sec. 153.
Professional communications not to be disclosed, sec.113.
made for criminal purpose,
sec. 113, para. (1).
Promise, admission induced by, sees. 28, 29.
Proper custody, sce. GS, expl.
Propriety of questions to be decided by Judge, sec. 169.
Prostitute, evidence that a woman is a, scc. 24.
¢ Proof, meaning of, sec. 3.
by documentary evidence, sec. 60.
of attested document, where no attesting witness
can be found, sec. G4.
Public documents, what are, see. 69.
proof of, sce. 69.
may be proved by certified copics,
sec, 71,
servant, entry by, sec. 39.
nature, facts ol a, sec. 42.
meeting, statement in newspapers of; sec. 43.
interest, matters of, sce. 73.
officer, appointment of; required by law to be in
writing, how proved, sec. 89.
not to disclose communication, sec. 112.
servants, interpreters and translators are, scc.
Published treatises when producible as evidence of
expert's opinion, sce. 59, )
Questions, answers o ciimivating, scc. 118.
lawful in cross-examination, sce. 138.
which witness need not answer, sec. H_O.
not privileged in certain cases, sec. 145.
indecent and scandalous, sec. 146.
intended to anuoy, sec. 147.
may be asked by jury or assessors, scC. 159.
of Taw to be decided by Judge, sec. 160.
Rape, evidence of chastity in trials for, sec. 24,
Rashness, fazts which show, see. 17. ;
Recitals of an Aet, statement of a publlc fact containcd

Record, in public, see. 39, .
of evidence, presumption as to, sec. 74
Re-examination, see. 129.
Refreshing memory, sec. 153.
Registers, entry in public, sec. 39.
Relationship, opinion as to, scc. 49.
stateweut as to, sec. 38, para. (4).
Relevancy of facts to be decided by Judge, scc. 128.
Relevant facts, secs. 7, 8.
Reputation included in ¢ character,’ sce. 23, expl.
Representative, estopipel of; sec. 99.
Revision, High Court, in exercise of
sec. 167.
Right, existence of a, sce. 16.
Rights, judgments which create or declare, sec. 34
Road, rule of the, sec. 52, para. (14).
Science, opinion of expert as to, sec. 44.

its powers of,

Seals judicially noticed, sec. 52, para. (6).
Sce ddmiralty, Notaries Public.
Secondary evidence, scc. 54.
when admissible in proof of docu-
ment, secs. G0, 61.
of material things when admissible,
sec. 87.
Secrecy, admission made under promise of, sec. 30.
Series, proof that an act was ove of a, sec. 18.
2 See Book.
Signature, writing or seal may be compared with others
for identification, scc. 67.
Small Cause Courts, Act applicable to proceedings in,
scc. 1, para. (4).
Sovercign’s accession and sign-manual judicially noticed,
sec. 52, para. (5).
Special appeal not to lic on ground of improper admis-
sion of evidence, sec. 165.
may lic on the ground of improper rejection
of evidence, sec. 166.
State of mind, facts which show, sec. 17.
document referring to matters of; sec. 155.
Statement by a person about his own state of mind or
body, when admissible, sec 17.
by accused person as against co-accused,
sec. 121,
oral evidence of, sec. 136, expl.
Statements made by a person ina representative cha-
racter, sec. 25, expl. 3.
by parties, sec. 23, cl. (a).
by agents, sec. 23, cl. (4).
by iuterested persons, sec. 25, cl. (c).
by persons from whom the parties derive an
interest, sec. 23, cl. (d).
by third person, whose position or liability it
is necessary to prove, sec. 23, cl. (e).
by persons to whom reference has been made,
sec. 25, cl.(f).
by couspirator, sec. 25, cl. (g).
of third person, when relevant, sec. 37.
by a person who is dead, incapable, or cannot
be found or produced, sec. 38.
contained in maps, charts or plans, scc. 40.
by a witness, former, inconsistent, sec. 1350,
States and  sovercigus judicially noticed, sec. 52,
para. (8).
Subsequent conduct influenced by fact in issue, sec.
Suits for specific performance of written contract,
evidence admissible in, sec. 90.
Technical terms, jury to decide meaning of, sec. 162,
para. (2).
Telegrams, presumption as to, sec. 79.
Tenant, estoppel of, see. 100,
Tender of evidence, memorandum of, sec. 168.
Tenets, sce Usiges.
Threat, admission induced by, secs. 28, 20.
Title-deeds, production of, by witness, sec. 115.
Tombstone, stalement as to relationship on a, see. 38,
para. (3).
I'ransaction, relevancy of facts forming part of, sec. 9.
Travslation of documents, sec. 155.
Translators, sce. 126.
Uncertified copy of judicial record when producible,
see. 81,
Unsoundness of mind, witness
sec. 105. n
Usage annexing  incidents to a  written contract,
sec. 91, para. (6).
Usages and tenets, opinions as to, sce. 48.
Vakil may not ask certain questions without written
instructions, sce. 1411,
Veracity, questions in
sce. 138,
Warniug, sce Admission. e
Will or deed, statement as to relationship contained iu,
sec. 38, para. (3).
Witcessbound to answer criminating questions, sec. 11S.
is bound to tell the truth, sec. 124.

incompetent  from,

cross-ecxamination to  test,



Written contracts may be rescinded by oral agreement,
except in certain cascs, see. 92, para. (3).
matters, evidence as to, sce. 136.
instructions to advocate, &e., necessary in
certain cases, sec. 142
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