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~ublislt~d bJl ~utltorit)l. 

THURSDAY, 12'l'H SEPTEMBER 1872. 

W Sepcwc~te 1Jagimg is given to this Pcwt, in onle1· that it may be filecl as c~ sepc~mle compilctti<Ytt. 

PART V. 
PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR' GENERAL OF INDIA. 

Abst,;acl of the P1·oceeclings of the Oowncil of the GoveYIW1' Gencml of .Incl·io., o.sl'lemblecl for 
the 1nwpose of mc~king L a1vs ancl JGeu"l(~tions wn(ler· the .P1·ovision · ·of the A.ct of Pw-,.Hct
ment 24 c~nil 25 Vic. , Oa1J. 67 . 

• The Council met at Simla, on 'fhnrsday, the 29th Augus~ 1872. 

P1·e.sent : 

His Excellency the VrcEnOY AND GOVERNOR GENEHAL OF lNDIA, a. :M.S.J., p .·esi<lilny. 
His Honour the LIEUTENANT-GOVF.HNOn OF ·rHE PANJA'n. 
His Excellency the ComiANDI~It-lN-CfnEF, G.C.B., G.C.S.J. 
The Honomable Sir RICHARD TE)IPLE, KC.S.I . 
.Major Geneml the Honourable H. W. NoR~!AN, C.B. 
The Honourable ARTHUR HonuousE, Q.C. · 
The Honourable E. C. BAYI,EY, C.S.J. 
The HonomaLle R. E. EoEUTON. 

ACT V. OF 1872 AMENDM.ENT BILL. 

Tho Honourable :Mr. HenHOUSE presented the Report of the Select Committee 011 the Bill to amend 
Act No. V. of 1872 (to 1·emove doubts £~8 to the J~~~·is1liction oftlte Iligh Co·tw l of BO'tnb(lf!J ove1· the 
P1·ovirace of Sinclh~ 

INDIAN EVIDENCE ACT (1872) .L\1\IEN.DMENT BILL. 

The Honourable :Mr. HOBHOUSE also presented the Report of the Select Committee on t.he Bill to 
amend the Indian Evidence Act, 1872. H e said that in cousidering th11 Bil.l the Committee had proceed
ed on the principle that under the circumstances it was no part of their duty to alter any part of the Act 
on the score of principle, but only to effect such alt.crations as they believed the draftsman would have 
made if his attention had been called to them. 

The principal reason for pa sing the present Bill into law before the 1st Soptcrnber, was this :-Act 
I. of 1872 repealed -Mt toto a prior Act, XV. of 1852; and one of the sections of t.hat Act was as follow::;: 

"XII.-All Her :Majesty's Courts within the· British telTitories under the Government of the Ea!it 
Indian Company, and every Judge and Justice of such Courts, and every Officer, Commissioner 
Arbitrator 01: other person .now o~· hereaft~r having, by law or by .consent o~ parties, authority 
to hear, rece1ve, and examrne ev1dence, w1th respect to or concernmg any smt, action or other 
p~oceeding in any of such Courts, is hereby empowered to administer an oath to all such 
w1tnesses as are legally called before them respectively." 
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Now tho.t was o. positive enactment, in the clearest possible terms, purporting to confer upon certo.in 
tribunals and officers power to administer oaths. P.1·imui facie if that power were removed from the 
Statute Book, and nothing put in its place, it would cease to exist. The question then was, whethet' the 
power could he derived from any other quarter. For the }ltlrposc of determining this question, it had 
been neces:mry to read five Act.~ of Parliament and ten Chru·ters, and to read some of these documents 
very carefully, since they were framed ou the most perplexing of all principles, the principle of declaring 
void a.ll previous inconsistent Jlrovisions. So that you had to read through the whole document to sec 
what was and what was not inconsistent. The result wns, as well as he (.M:r. HonHOUSE) could make out, 
that the power of administering an oath would renutin wi th the High Courts, hut would not remain with 
the Commissioners and Arllitra,tors therein mentioned. It wns therefore important to leave upon the 
Stntute Book as clear and extensive o.n o.uthority as that which was taken out of it, and the simplest wo.y 
of doing tho.t in the present emergency was by continuing the existence of that section. When the time 
came for dealing with that matter fino.lly, the proper place for it would be found in an Act relating to the 
subjects of oaths and affinnatiou rather thnu in one relating to the general su l~ject of evidence. 

Mr. HonaousE thought it right to mention to the Council that he bad received a telegram from 
!1!1·. H. S. Cunningham, desiring that tlw passing of the · present Bill might be postponed until some 
fnrther communic..'ttion was received froiu him. ~fr. Cunuingh::uu intimated that he did not think it 
necessary to continue the section just discussed, o.nd that there were other defects in the Bill. 1\fr. 
HoBROUSE thought it right that the Council should decide for themselves in this matter after hearing 
the reasons for passing the present .Bill. Unquestionably the assistance of the gentleman who bad had a 
great share in 1n·epa.ring the Act, ' i•ould be most valuo.ble in miy 'amendment of it. He probably uuder
stwd the Act filr better that any of the Council, and was n.ware of many things to which n.ttention had 
not been cnll~:Jd . l\fr. HonuousE most sincerely regretted t hat in his judgment, pressure of time pre
vented their receiving 1\'[r. Cunningham's nssisto.nce. He (nfr. HOJJROUSB) bad previously shown the 
kind of embarrassment which might arise from the Jlresent conditi?n of things. He would now try and 
explain the degree of it. Previously tp this year, the incapacity to n.dminister nn oath would have 
vitiatedma.ny legal proceedings. But in the present year, a.n Act (No. VI. of 1872) was passed, which 
hnJ t.wo objects-one was to respect and bind the conscience of witnesses, and the other, to prevent the 
entire 'ritiation of legal proceedings by omissions and irregularities in the administration of oaths. The 
tir;;t object had nothing to do with the present question. An oath was an oath, whatever might be the 
form of it, and the person who administered it must be duly qualified to do so. The second ol~ject wa·s 
important, bec..'tuse it diminished the mischief which might arise from the incapncity of the Judge to 

· administer au on.th. But it did not prevent the administration of nn oath by such incapable llerson from 
being nn in-ef?ula.rity. Nor was it easy to say how a Judge, upon being llressed with such irregularity, 
would deal w1th the case. Certainly, many o. Commissioner and Arbitrntor would say, "inasmuch as no 
objection is made by the witnes.~, aml as an oath is the regulp.r form of proceeding, and as I have, by 
ex;rress leg1slation, been made UlC..'tpa.ble to admin~ster one, I decline to go on with the case." Besides 
th1s, the Act in question did not nffix the penalties of p01jury to the giving of false testimony under such 
circumstances. On t.his })Oint, sections one buudred and seventy-eight and one hundred and se~enty-one 
of tbo Penni. Code showed the imJlOrta.uce attached to the legal administration of an oath by duly 
authorized persons. 

Fo_r the foregoing reasons, l\fr. HonHOUSE could not help thinking thn.t we should be runnino· some 
nppreciuble risk of disturbance of judicinlllroceedings·if we did not pass this Bill into law by the 1st 
September, on which dlty Act I. of 1872 was to come into force, whereas no possible injury would be done 
by cont.inuing tbc section in question, the only suggestion against it being that it was useless. 

With regard to the otlier amendments, he would not remru·k upon them in detail. They would all 
speak for themselves, n.ucl were intended to cover. obvious defects and slips either of writino-, or of })rintino-, 
or of draftiug. We had now received several criticisms on Act I. of 1872, and there was fittle doubt that, 
after .it had been tested in ac~ua.l pract.ice, i~ wo~1ld, like ~ost laws of gre~t magnitude ~nd difficulty, and 
especmlly t.hose passed on subJects new to leg~slat10n, req\me amendment m several pnrtJCulars. Probably, 
in the course of a couple of yenrs, it would. be necessary to pass nuother amending Act, and the surro·es
t.ions of l\fr. Cunningham would be most valuable for that purpose. M.r. HOUHOUSE therefore tho~~ht 
proper that the betteL· plan would be, not to have any further dela.y at present, but to keep a car;ful 
record of all suggestious sent in, and to use them when the t.ime was ripe. · · 

He also applied to His Excellency the President to SUS})end the rules for the Conduct of Business. 
The PnF.SIDEN1' said that, in his opinion, l\1r. HonrwusB hnd shown sufficient cati'se for suspending· 

the Rules in the present case. His Excellency accordingly declared the Rules suspended. 
The Honourable Mr. HonHOUSE then moved that the Report be t..'tken into consideration. 
The :M"otion was put and agre~d to. 
The Honourable Mr. HoBHOUSE then moved that the Bill be passed. 
The ?.lotion was put and ag~·eed to. 

DEFINITION OF COIN AMENDMENT BILL. 
The Honourable Mr .. HonHOUSE moved that the Report of the Select Conunittee on the Bill to· 

amend. tile definition of" Coin" conta.ined in the Indian Penni Cod~, be taken into consideration. The 
Oohm~~tce had mo.de no change in the Bill, which wns simply intended to correct a slip in the drafting of 
t e 'AIIle, and thus to render penal the counterfeiting of the coin of Native States. 

The Motion wa.s put and agreed to. 
The Honoura.ble ld:r. HoBHOUSE then moved that the Bill be passed. 
The Motion wa.s put aud agreed to. 

. ' 
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BOi\iBAY REGULATION XIII. OF 1827, SECTION 34, CLAUSE !>, REPEALING BILL. 

The Honourable Mr. HonHOUSE introduced the Bill to repeal Bombay Regulation XIII. of 1827, 
section thirty-four, clause nine, and moved that it be referred to a Select Committee with instructions to 
report in a fortnight. H e. had already explained the o~ject of this Bill. 

TRANSHIPMENT OF GOODS BILL. 

The Honourable Sir RrcH,\RD TE)IPLE introduced the Bill to amend the Law relating to the 
Transhipment. of Goods imported by Steamer, and mo,•ed that it be referred to a Select Committee with 
instructions to report in two mouths. H e said under th_e provisions of Act XX. of 1867, the Chief 
Customs Officers in the ports l>f Calcutt.a, Madras or Bombay might, under certain cit-cumstance~. and 
subject to rules issued by the Local Government, grant leave to tranship goods imported by Steamer, 
without payment of duty and without the security required by section one hundred ·and ten of the Con
solidated Customs Act. 

It was desirable that the Government should have the power to authorize the same practice in 
Aden, Karachi, the ports of Burma and elsewhere; and the present Bill accordingly repen lc.t Act XX. of 
1867, and re-enacted its provisions making them applicable to those pot·ts, as well as to Calcutta, MadraR, 
and Bombay, and such other port.s as t he Government oflndia might notify in the Gazette. 

Power wa: nlso given to prohibit the transhipment of !Itt)' specified c la~s of goods; and the Bill cnn
tained n clause declaring tlt at opium imported by sea might, if the Local Governmem t hough t fit, be 
re-exported on payment of a duty equivaleut to the fee which would havu beeu pttyable, if it had beeu 
transhipped. 

The Motion wn~ put and agreed t0. 

SEPOY LUNATICS BILL. 

Major-General the Honourable H. vV. Nomr,\.J.'< moved that the Report of the Select Committee ou 
the Bill .to provide for the admi ·sion of Native Military Lunatics into Asylums, be taken into consideration. 

The Motion was put and agreed to. 
H e also moved that in section two, line 7, for the worcl " wherein," the words "or force, in which" 

be substituted; and for the last word in the same section, thnt the word "serving" IJe snbstitttted. This 
amendment was uecessn.ry, in order .to make the Bill clearly apply to the Panjab Frontier Fot·ce, the 
H aidarabacl Contingent, and Divisions formed for fiold service. 

The Motion was put and agreed lo. 
He also moved that in section four, line 5, after the word " district," the worc\s " or force" be inserted 
The Motion was put and agreed to. 

PANJAB MUNICIPAL BILL. 

The Honourable .M:r. EGERTON moved fo r leave to in troduce a Bill to consolidate and amend the law 
lor the aJ)pointment of lVIuniciJml Committees in the Panjtl.b. 

H e saicl that Act No. XV. of 18G7, regulating tho appointment of Municipal Committees in t·he 
Pa.njab, ancl for empowering Municipal Committees, wi th t he sanction of the Local Goveru mont, to raise 
funds for municipal purposes by local taxatiou, had been enacted for five yetws, which expired on the 1st 
.of March 1872. 

Its duration was then extended for one year by Act II. of 1872. 
The object of continuing the Act of 1867 for one year, was to a llow time for considering the subject 

more fully tlmn was possible when the suQject was under discussion in Calcutta, and also that 'His 
Honour the Lieutenant-Governor of the Punjab might be pr~sent in Couucil when t he Bill was broughL 
forward. '!'he OJ)i.nion of the PanjC1b Government in regard to the general working of the Act of 1867 
wns conununicated to the Council before Act II. of 1872 was passed. 

The law had worked well, and it was not proposed lo al ter it materially in any particular. Provision 
would he made for control of taxation by the Government of I ndia, which Act XV. of' 1867 docs uot 
contain, and certain alterations which five years experience bad shown to be necessary would be proposed. 

The rules under wl;ich the Act of 1867 bad been worked would be prin ted as an nrlllexure to the 
Bill, in order to show how the powers conferred upon the Local Government had been exercised. 

The Motion was put a.ml agreed to. 

The following Select Committees were named :-
On the Bill to repeal Bombay Regulat ion XIII. of 1827, section thirty-four, clause nine : the Honour

able Sir R. TEMl'LE, the Hon'ble Mr. BAYLEY, and the Mover. 
On the Bill to amend the law relating to the transhipment of good~: the Honourable Messrs. Hou

HOUSE and BAYLEY, and the Mover. 
The Council then adjoumed till Thursda.y, 5th Septembet· 1872. 

Simla., the 2!>t!. A 1~91tst 1872. 

WHITLEY STOKES, 
Secretary to the Government of India. 
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