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B Separate paging is given to this Pait, in order that 1t .'may be filed as a separate compilation.

PART V.

PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA.

Abstract of the Proceedings of the Council of the Governor General of fndia,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 § 25 Vic., Cap. 67.

The Council met at Simla on Tuesday, the 27th June 1871.
PRESENT:

His-Excellency the Viceroy and Governor GeneraL of Inpia, K.P., G.M.S.1L., presiding.
His Honour the LicuteNaNT-GovERNOR of the Panjab.

His Excellency the ConmanpeR-IN-CHrer, G.C.B., G.C.S.I.

The Honourable Joun STRACHEY.

The Honourable Sir Ricnarp Tempre, K.C.S.I.

The Honourable J. Frrzsanes Steenen, Q.C.

The Honourable B. H. ELLis.

Major-General the Honourable H. W. Noraax, C.B.

The Honourable F. R. CocKERELL.

PANJAB REGULATIONS BILL.

The Honourable Mr. Stepaen moved for leave to introduce a Bill for declaring what
laws are in force in the Panjab. He said that the object of the Bill was to place the law
of the Panjib on a definite footing, which at present could not be said to be the case.
Before 1861, it had been supposed that the Government of India had the same right to make
laws for newly-conquered provinces as Her Majesty had to make laws for Crown colonies,
but doubt had subsequently been thrown on this opinion. In consequence of this doubt
the 25th s]e(;:tion of the Indian Councils’ Act was passed, .the effect of which was to confirm
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every “rule, law or regulation” previously made by the Governor General or the Lieutenant-
Governor. The Government had since that Act proceeded on the supposition that it nega-
tived by implication the existence of the power in question. When the Panjib was annexed,
however, the older opinion prevailed, and the Board of Administration to which the Govern-
ment of the Province was intrusted, was accordingly intrusted, by a despatch from the Go-
vernment of India, with very wide discretionary powers for that purpose. Under those
powers, as every one knew, th_e province was ad mix!xstered with exemplary vigour and perfect
success. The Board of Administration naturally issued a large number of orders for the
Government of the Province, and, amongst other things, directed their Officers and were
themselves directed, to conform generally to the system of administration which prevailed at
the time in the North-Western Provinces. The orders made by the Board, and afterwards
by Lord Lawrence, first, as Chief Commissioner and then as Lieutenant-Governor, were in
some cases confirmed as they stood; in other cases they were confirmed under qualifications ;
in othezs they formed the subject of a correspondence which led to no very definite result,
but which was afterwards indirectly referred to, possibly in reference to other Provinces.
In other cases Lord Lawrence had occasion to refer to particular regulations in force in the
North-West. These references were usually made in very general terms, as was natural and
inevitable under the circumstances, and without any thought on. the part of Lord Lawrence,
or apparently on the part of the Government of India, that these references amounted to
legislation. This state of things went on from 1849 to 1861, when the section of the Indian
Councils’ Act already referred to was passed. Its authors would appear to have kuown
.vaguely that a great mass of matter of the nature already described had practically the force
of law in the Panjab, though they didinot know specifically what was its nature. Such as
it was, however, it was ull converted into law by the enactnent in question, and to this day
it formed an unknown and unexplored region with which it was simply impossible for any
one to acquaint himself who had not access to the archives of the Panjab Government, and
the industry and time to master their contents. It was highly undesirable to allow an
undefined mass of rules and regulations, about the legal validity of which no one could be
sure, to coustitute a portion of the law of the province. These rules and regulations owed
their existence to the necessity under which the Government of India was placed of providing
forthwith for the administration of a newly-conquered province. The measures for this
purpose had to be taken at ouce, and there was no time for simplicity and brevity. More-
over, at the time the general law of India was such, that it was natural for the Government
to shrink from extending it to such a proviuce as the Panjab. Great as were the merits of
the Regulations, they were intricate in many parts and difficult to understand. = An idea as
to the condition of the criminal law might be gained from a perusal of Beaulort’s Digest—a
" work of great merit, which showed the existence before the Penal Code of a more intricate
and troublesome state of the Criminal Law than existed even in England. The Government
did not like to burthen the official staff with so cambrous and perplexing a system, but having
no better system to give them, it was reduced to the necessity of directing in substance that
the Board of Admiunistration should introduce and act upon it as far as they found it suitable.
It was usually supposed that the Panjab had been governed, as the phrase was, patriarchally,
without any law at all, and at the discretion of Lord Lawrence and his colleagues. It was
impossible to make a greater mistake. ‘Lord Lawrence and his colleagues, no doubt, pos-
sessed great powers. It was most fortunate for the Province that they did, and that they
used them with corresponding vigour, but it was by no means trae that they ruled without
law. On the contrary, one of their very carliest measures was to provide themselves with
codes of laws which, if not so complete as the Penal Code and the Codes of Procedure,
were an immense improvement on the intricate system which prevailed .clsewhere in India.
The book called the Panjib Civil Code was prepared as early as 1853, and many rules
relating to Civil and Criminal Procedure were introduced somewhat later.  So far, indeed,
was it from being true that the great authority of Lord Lawrence could be quoted in favour
of personal government as against government by law, that it would be much more like the
truth to say that Lord Lawrence's administration of the Panjab afforded the clearest proof
that could be given, not only of the necessity of having, laws to govern by, but of the
- superiority of simple and' scientific laws over cumbrous ones. His attempts, however, to
introduce such a system met with very partial success. No doubt the laws which he intro-
- duced were, from a merely legal poiut of view, defective in many particulars. 1t would have
_been a miracle if this had not been the case, but the collection of rules now published showed
. conclusively that no man could have recognized more explicitly the necessity of introducing
. into the Panjib broad, simple, definite and tangible express laws, or could have made greater
efforts to obtain them. As was before observed, there was produced in 1853 the first draft
of what was subsequently publishe'd as the Panjab Civil Code. This was an attempt, and an
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exceedingly able attempt, at codification, and anticipated corresponding attempts that had been -
made in other parts of India. This volume was sanctioned as a text-book, and some portions
of it relating to procedure undoubtedly acquired the force of law. But the Government of India
had shrunk from the task of laying down a definite code for the Panjib, and had continued to
sanction or discuss. the special orders and suggestions made from time to time by the Local
Government. The consequence was that things had gone on till they had reached their present
strange condition.. One instance of the strange way in which laws had come into existente
was the revenue system of the province. The original letter of the Government of India to
the Board of Administration had directed the:four short circulars, which regulated this sub-
ject in the North-Western Provinees, to be taken as the guide on revenue operations. The
language of this letter was that of an ordinary despatch; but it had all acquired the force
of law. The result was this: the four letters referred to were immediately afterwards
embodied in the Directions to Settlement Officers—a beautifully lucid and simple set of in-
structions. These Directions referred to and relied upon the Regulations, and in this way
the Revenue Regulations had come into force in the Panjab; in fact, the law was introduced
by a circular professedly issued under the law. This was one instance of the extraordinary
confusion that had been produced; another was the Panjab Civil Code. When -leave to
publish it as law was asked, the Government of India had distinctly refused, and directed
that it should be published with the authority attaching to the circulars of the Sadr Court.
Hogwever, its introduction into Oudh was subsequently recommended by the Governor Gene-
ral, and in his recommendation he observed, in passing, that it had been found very useful in
the Panjab. This had, somewhat strangely, in Mr. Streuen’s opinion, been regarded by
the Privy Council as an admission on the part of Government that the volume had acquired
the force of law in the Paujab. The question as to how far this was the case had been much
debated ; and Mr. Barkley, to whose labours they were all much indebted, had, in the course
of a very careful investigation, discovered a remark which appeared to be the most distince
recognition of the Panjab Civil Code, on the part of Government, that was ever made. But
it Jaboured under the disadvantages of being equivocal, unknown to every one whom it con-
cerned, and of being obviously made without the least intention on the part of the person
who made it to legislate. The remark was as follows :—The Lieutenant-Governor, in review-
ing the Judicial Commissioner’s Administration Report for 1858, observed—¢ His Honour’s
assent is fully given to your remarks concerning the necessity and importance of exacting a
strict adherence to the letter and spirit of the Panjih Law and Procedure.’

The Council would probably agree with him in thinking that if a law was to be consi-
dered to have come into existence because the Lieutenant-Governor in the course of official
correspondence, with no idea of legislation present to his mind, made an incidental remark,
which was fished up years afterwards by an industrious oflicial, any one who managed to
know what the law was, must be uncommonly fortunate.

It was now proposed that this state of things should cease. Lists of the rules and circn-
lars confirmed by the Indian Councils’ Act had been called for by his (Mr. StEpneN’s)
predecessor from all parts of Indin concerned, and the result, so far as the Panjab was con-
cerned, was the present volume by Mr. Barkley, which contained all which that gentleman,
after a very careful inquiry, considered to be law in the Panjih. “The question was now how
to deal with it. M. Barkley had forwarded a memorandum which he (Mr. Stepaes) was
happy to find coincided in all substantial particulars with one which had already been drawn
up by himself. There would, he believed, be no difliculty in reducing the whale volume
into an Act of perhaps fifty sections; and when this Act was passed, there would be an end
of all non-regulation law. Two principles must, however, be kept in view in the framing of
any such Act: in.the first place, a large portion of the hook could not be regarded as law in
any sense of the word. It consisted of mere executive orders which Goverument was quite
competent to enforce on its officials without legislation on the subject. As to these orders,
not only was it unnccessary that they should have the force of law, but it was highly incon-
venient that there should be any doubt whether they had it or not, inasmuch as, if they had
it, Government became bound by them and could not vary them at couvenience. In the
next place, there were a number of topics as to which it was highly desirable that the Local
Government should have power to frame rules; such subjects were the existing track law,
the slaughter of kine—a subject which, as recent experience unhappily proved, was emi-
nently likely to provoke animosities between Mussulmans and Sikhs, and required, therefore,
to be provided for by special rules. Then there were rules as to armed retainers and grazing
rights. Now, if the portion of the book which cousisted of alterations in the ordinary law
were expressly enacted, if the portion which consisted of mere executive orders were put
aside, and power were given to the Local Government to issue rules on the subjects just
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enumerated, he believed that the rules contained in the book might be safely repealed ; and
the result would be fo get 1id of that large mass of non-regulation law which, till now, it
had been so difficult to ascertain ov define. There would also have to be a section to declare
what the law was according to which the Courts were to frame their decisions. It would
follow the precedents set by the Bengal Regulations, and would refer to the Acts and
Regulations, in force in the Panjib, to the Muhammadan and Hind@ laws in the cases to which
they respectively applied; and where no other law was available, to justice, equity, and good
conscience, which was in practice a less vague expression than it might appear to be. What
would be done, accordingly, would practically amount to this: such portions of the Panjib
Civil Code as were not mere expositions of Muhammadan or Hindd law, would be re-enacted
except when it wus counsidered unuecessary or undesirable. In some instances, the Panjab
Civil Code deviated considerably from the existing law, particularly in the case of pre-emp-
tion, the effect of custom, and insolvency. Upon the subject of the validity of the rules as to
insolvency involving the administration of many lakhs of rupees, a difference of opinion
existed, Mr. Steeney understood, between the Judges of the Chief Court. As to this con-
troversy, it appeared that the best thing to do-was to leave it undecided as regarded the
past, to set up everything which had been done heretsfore on the assumption of the Panjib
Civil Code having the force of law, and, for the future, to lay down in clear and ‘intelligible
language what the law was which the Courts were bound to administer.

His Honour the Licuresaxt-Governor said that he did not jntend offering any com-
mentary on the statement that his honourable friend had just made, but he could not but
express the satisfaction which he felt that this troublesome and intricate matter was now to
be dealt with. There could be no doubt that the effect of the Indian Councils’ Act had been
to make a great many things law that could not be regarded as law without a great deal of
inconvenience alike to the Government-and the people, and he sincerely rejoiced that the
matter had fallen into hands so competent as to deal with it in a wise and statesmanlike
manner: ’ -

‘The Motion was put and agreed to.

EUROPEAN VAGRANCY ACT AMENDMENT BILL.

The Honourable Mr. Stepuen also moved for leave to introduce a Bill to amend the
Iuropean Vagrancy Act, 1869. He stated that the Government of Bengal had requested that
the Lluropean Vagrancy 'Act should be amended with a view to meeting the case of persons
coming from Australia in charge of horses, on engagements which terminated with the
voyage, and immediately becoming chargeable as vagrants. In these cases it was impossible
to enforce the Act, inasmuch as the persons ‘“to serve whom” the vagrant had come to
this country, was the shipper of the horses in Australia. As this was an obvious evasion of
the law, it was proposed, by the present Bill, to make the consignee in such cases liable for
the expenses of the vagrant.

The-Motion was put and agreed to.

The Council adjourned to Tuesday, the 4th July.

H. S. CUNNINGHAM,

Officiating Sccretary to the Council of the Governor General

5 Jor making Laws and Regulations.
Simea ;

The 27tk June 1871. W :
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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 § 25 Vic., Cap. 67.

The Council met at Simla on Tuesday, the 4th July 1871.
PRESENT:

His Excellency the Viceroy and Goverxor GeNERAL of INo1a, K.P., G.M.S.L, presiding.
His Honour the Lievrenant-Governor of the Panjéb.

His Excellency the Commanper-18-Cuier, G.C.B., G.C.S.I.

The Honourable Joun StracHEy.

The Honourable Sir Ricuarp Tenrre, K.C.S.1.

The Honourable J. Frrzsames SteprEN, Q.C.

The Honourable B. H. ELLis.

Major-General the Honourable H. W. Noraay, C.B.

The Honourable F. R. CockERELL.

OUDH REGULATIONS BILL.

The Honourable Mr. CockereLL moved for leave to introduce a Bill for declaring. what
laws are in force in Oudh. He said, this measure was a part of the general scheme described
at the last meeting of this Council, for removing all ambiguity as to the legal eftect of section
twenty-five of the Indian Councils’ Act of 1861, in the determination of the law in force in
the non-regulation territories.

After the exhaustive remarks of his honourable and learned friend (Mr. Stephen) on
that occasion, it was hardly necessary for him to enter into any explanation of the need for
legislation of this kind.

Although, in the case of Qudh, the subject was not so complicated as it had been shown
to be in that of the Panjab by reason of the comparatively short period intervening between
the aunexation, or rather the re-occupation, of Oudh und the date of the Indian Councils’
Act, and the consequently small number of orders to be dealt with, yet there also the advan-
tage of a simple declaration of what must be deemed to constitute the law of the province
would, he thought, be generally acknowledged.

The task of sifting the various orders of Government during that period and distinguish-
ing between those properly having the force of law, and those of a purely executive character,
was entrusted to a committee of officers of local experience of which the present Judicial
Commissioner was the President. The Committee’s selection of orders having the force of
law was described in their report to have been guided by an opinion of the Advocate General
of Bengal expressed in a letter to the Government of India, dated the 13th September 1864,
to the following effect :—

“Tam clearly of opinion that the rules, laws and regulations referred to in section
twenty-five are such as if passed for the regulation provinces since the 22nd April
1834, must have been passed by the Council of the Governor General in its legisla-
tive capacity. x %

I think it is clear that the section must be read as applicable to such rules and regula-
tions as were in the nature of laws affecting rights or imposing punishments, and
that any rules or orders which in their nature were only rules for the guidance of 4
department or for the action of the executive, and which could be, and always have
been, issued by the Government in its executive capacity merely, do not come
within the section.”

The result of the Committee’s action on this principle was condensed in a volume of
extremely moderate dimensions, as compared with that exhibited to the Council in connection
with the similar Bill for the Panjab. The collection of orders and rules which that volume
contained commenced with the Government letter of the 4th February 1856, which laid down
in the most comprehensive manner the rules which were to govern every department of the
administration of the province at the time of its annexation to British India. Much of those
rules had since been superseded by the introduction of the Codes ; but some of considerable
importance survived.

v.—106
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_ For example, the reference in somewhat loose apcl genera.l terms to the P?njéb Civil
Code contained in these orders had been held by _the Privy Coupc.ll to .1'ender. olghga}tory the
adoption of the principles of the Code as the basis of the administration of justice in Oudh,
The extent to which these principles were to be applied, as alsp the degree of permanence
intended to be given to their operation, must, he thought, be considered extremely doubtful ;
for in the letter of Government, to which he had referred, occurred the following passages :—

s But it will not escape your observation that, in the preparation of the rules under
notice, much attention has been given to the lex loci, and that, specially in matters
relating to inheritance, marriage, divorce and adultery, adoption, wills, legacies and
partitions as well as in all commercial transactions, a due regard to local usage has
been enjoined. It cannot of course be supposed that the lex loct or local custom in
proviuces differing so widely as the Panjab and Oudh is in all or even in many res-
pects identical, and it follows that those provisions of the rules, which rest on the
lez: loci in the Pavnjab, cannot with any propriety, or without risk of injurious failure,
be extended to the province of Oudh.

¢« While then the Governor General in Council directs your attention to this collection of
principles of law as calculated to afford material assistance in the absence of any
better or more appropriate treatise, he refrains from requiring the strict observance
of them, until it can be ascertained how far they are applicable to the peculiarities
of the province and.the customs of its people. ' With this end in view, His Lordship
in Council desires me to suggest that all the Commissioners and District Officers
and the most experienced of the Assistants, should be required to study the princi-
ples of law in their daily application to the business brought before the Civil Courts,
aud after the lapse of a twelve-month or more, as may be hereafter determined, to
report to the Judicial Commissiouer the opinions which they may have formed to
the applicability of the ‘rules of law to the people of Qudh,” and to offer at the
same time any remarks and suggestions ‘which may have occurred to them.”

Within a little more than a year after the promulgation of these directions, the whole
proviuce was reduced 1o a state of anarchy by the mutiny of 1857, and it appeared from the
subsequent’letter of Government, dated Gth October 1858, that no such report ‘was ‘made up
to that date. Irom the absence of any reference to the matter in the Committee’s report, it
was to be inferred that no such investigation of the subject, as was contemplated by the
vrders of Government, had ever been made up to the present time.

It would clearly be necessary to restrict the operation of the principles contained in the
Code to the extent to which they might be found to be consonant to the practice of the
Oudh Courts during the last twelve years. This was the only question connected with the
framing of the Bill, which he was now asking leave to introduce, whicl. presented any diffi-
culty. The rest was very simple. - There' were certain rules of procedure  in force in the
Panjib which were applied to Oudh by the orders of Government, dated 20th January 1859.
There was a circular letter based upon an order of Government in regard to the record. of
rights of sub-proprietors and middle-men. The rules regarding such rights had been super-
seded for the most part by the enactment of Act XXVI. of 1866. The only object in de-
claring them to have the force of law, was to give validity to past proceedings. ~There was
also a rule as to the award of a fixed percentage to the finder of hidden treasure, and an order
in regard to the employment of juries in the adjudication of civil cases in Lucknow.

Some doubt appeared to exist as to the law of limitation of suits now in force in Oudh,
and appended to the Committee’s report was a rather long correspondence on the subject
ranging over several years and terminating with no satisfactory solution of the question at
issue. The importance of that question was, however. very much diminished by the recent
enactment of a new limitation law which would come into force in Oudh, as elsewhere, abouat
two years' hence. All that had to be done now, therefore, was to declare what must be
considered to have been, and to be, the law on this subject until the new Act came into
operation, and to provide for the legal validity of past proceedings so far as they were affected
by this question. y

It was thought moreover—but on this subject some doubt was felt—that the system of

registration of deeds heretofore in operation in Oudh had not the force of law. Here, again,
all future difficulty was avoided by the application of the new Registration Act. It would
seem, however, in any case to beimmaterial whether the force of law was or was not conceded
to the present system of registration in Qudh, for that system not only made no registra-
tion obligatory, but apparently did not give any prescribed superiority to the registered over
the unregistered document. -
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. One useful result of this scheme for declaring the law in force in our more recently ac-
quired territories would be the effacement of all distinction between the so-called regula-
tion” and ‘‘non-regulation provinces.” That distinction was purely nominal, for it would
be found that every regulation that was still operative in the older was practically in force in

* the more recently acquired provinces. Indeed, in one sense the latter would appear to be
more overlaid with regulation law than the former, for apart from the fact of the Indian
Councils’ Act of 1861 having given the force of law to a mass of rules and orders promul-
gated by the Executive Government, he found from the volumes which described the regula-
tions in force in the Panjab and Oudh—and he confessed that the discovery was rather mor-
tifying, as he had taken great interest in the work of consolidation and replacement of the
regulations by modern enactments—that, for the purposes of these provinces, the “spirit’ of
old regulations decently buried and put away in the repealing schedules of the consolidation

Acts by which they had been superseded, was held to have survived their corporeal extinc-
tion.

The only places to which the term ¢ non-regulation’ could now aptly be applied, were
those districts and hill tracts along our frontiers which had been expressly placed beyond the
pale of the mass of our laws, whose degree of civilization and material progress were better
suited to the patriarchal, than the legal, system of administration.

The Honourable Mr. Stepurn merely wished to add one word to what had fallen from
his honourable friend. He entirely concurred in the observations with which he had closed
his speech. He would be sorry that it should be supposed that the process at present going
on with regard to the law of this country was calculated to render it more intricate or diffi-
cult. On the contrary, it was a process of simplification, and its result would be to render
the law less technical and obscure. At present, in provinces like Oudh and the Paunjab,
there was considerable difficulty in ascertaining what the law was; and in Burma, as had
been pointed in a striking pamphlet by Mr. Broughton, the present Administrator General,
the condition of things was such that, supposing it to be the interest of a sufficiently skilful
lawyer to go into the matter, difficulties might ensue which it would be really extremely diffi-
cult to meet except by express legislation. In fact, when rules and orders, such as ave called
for by the necessities of a newly-conquered province, were suddenly invested with the fixity
of law, it was certain that, before long, complications and embarrassments would ensue, for
which legislation was the only cure. It was on this account that the present measure, and
others of a kindred nature, had become a matter of nccessity.

The Motion was put and agreed to.

GENERAL REGULATIONS AND ACTS (DEHRA DUN) BILL.

The Honourable Mr. CockereLr also presented the Report of the Select Committee on
the Bill to bring the Dehrd Dan within the operation of the General Regulations and Acts.

The Council adjourned to Tuesday, the I1th July 1871.

H. S. CUNNINGHAM,
Officiating Secretary lo the Council of the Governor General

for making Laws and Regulalions.
Siyra;

The 4th July 1871.




