Bomhay Gowernment Gazette.

Published by Quthority.

THURSDAY, 1sr JUNE 1871.

X" Sepurale paging is given to this Part, in order that it may be filed as @ separate compilation.

PART V.
PROGEEDINGS OF THE GOURCIL OF THE GOVERNOR GENERAL OF INDIA.

Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 § 25 Vic., Cap. 67.

The Council met at Simla on Friday, the 12th May 1871.
PRESENT.:
His Excelleney the Viceroy and Governor GeNeraL of Inpia, K.P., G.M.S.1., presiding.
His Honour the Licvrexant Goverxor of the Panjab.
His Excellency the Commanper-15-Crier, G.C.B., G.C.S.1.
The Honourable Joun Stracugy.
The Honourable Sir Ricuarp Tempre, K.C.S.1.
The Honourable J. Frrziames Stepnen, Q.C.
The Honourable B. H. Erris.

Major General the Honourable H. W. Noryan, C.B.
The Honourable F. R. CocKERELL.

SESSIONS COURTS BILL.

The Honourable Mr, Stepreny moved to introduced the Bill to amend the law relating
to the Courts of Session. He said—¢ My Lord, I have the honour to introduce a Bill, of
which the title is ¢ The Bengal Sessions Courts Act, 1871." As [ shall have to request your
Lordship to suspend the standing orders so that the Bill may be passed in a single sitting, I
must give a full explanation of that very unusual course.

‘“ The objects of the Bill are to enable the Licutenant-Governors of Bengal and the
North-Western Provinces to appoint Sessions Judges and Additional Sessions Judges for those
-provinces, and to define and vary the local limits of their jurisdictions, to confirm all past
appointments and proceedings, and to indemnify all persons who have acted under them,
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« The reason why such an Act is required is, I regret to say, that all the appointments
of all the Sessions Judges in Bengal and the North-Western Provinces are illegal ; that all
the trials had before them have been irregular and might be set aside, and that this state of
things has been going on certainly since the year 1868, and' probably since the year 1829.
I will proceed to state to your Lordship how this extraordinary state of things came into
existence. In order to do this it is necessary to go back to the first establishment of Criminal
Courts in Bengal. A complete history of them is given in the preamble to Regulation 1X. of
1793, but I need at present refer only to - the last of several measures which preceded the
enactment of that Regulation. It is described in the following words :—

«+The Governor General in Council passed certain Regulations on the 3rd December
1790, establishing Courts of Circuit under the superintendence of English Judges,
assisted by Natives versed in the Mahomedan law, fov trying, in the first instance,
persons charged with crimes or misdemeanors, and enabling the Governor General
and the Members of the Supreme Council to sit in the Nizamut Adawlut aud
superintend the administration of criminal justice throughout the provinces.”

¢ In the year 1793, four Courts of Circvit were established, which were to try criminal
cases of importance, subject to the superintendence of the Nizamat Adalat or Superior Criminal
Court. '

¢The Courts of Circuit continued to exist till the year 1829, when they were abolished
- by Regulation I. of that year. This Regulation divided Bengal into twenty Commissioner-
ships, transferred to the Commissioners all the powers previously exercised by the Courts of
Circuit, and required them to hold sessions of gaol delivery when ordered to do so.

+ Part of section 5 of this Regulation is in these words—

« <]t shall be at all times competent to the Governor General in Council to direct any
Commissioner, Judge of Appeal, or other Judge, not being the Magistrate by whom
the commitments were made, to hold the sessions of gaol delivery for any city or
zillah, with the powers and authority of a Court of Circuit, ‘without vesting him
with the general powers of a Commissioner within the division, whenever the
‘arrangement may appear to be necessary for the prompt and efficieut administration
of justice, and circumstances may render it inconvenient to appoint-such officer to
officiate with all the powers of the Commissioner of the divisiou.’

“The Commissioners thus became throughout Bengal the Criminal Judges in all cases
of importance.

“In 1831, it was found that the work was too heavy for the Commissioners, and a
Regulation (Regulation VII.) was passed, the second section of which was in the following
words :—

¢ Whenever, from the pressure of business devolving on a Commissioner of Revenue
and Circuit, or other cause, the measure shall be deemed advisable, it shall be com-
petent to the Governor General in Council, by an order in Council, to invest the
Judges of the zillahs or cities within such divisions with full powers to conduct the
duties of the Sessions.’

*“In the five following sections the officers thus to be appointed are described by the
title of ‘Session Judges,” and I believe that this is the origin of that title.

“Act VII. of 1835 empowered the ¢ Governors of the Presidencies of Fort William in
Bengal and of Agra, respectively, by an order under the signature of the Secretary to Go-
vernment in the Judicial Department, to transfer any part, or the whole, of the duties con-
nected with criminal justice from any Commissioner of Circuit to any Session Judge, and to
define the powers which shall be ‘exercised by each respectively.’

. “The law stood thus down to the year 1868, and before I go further I may shortly state
its effect.

T f‘The ‘Commissioners of Divisions, or, to use their proper title, the ¢ Commissioners of
,prex.me and Circuit! were, as indeed they still are, the representatives of: the old Courts of
Circuit, and the ordinary Criminal J udges of First. Iustance in all important cases; but the
‘Governor General in Council had power to do one of two things, namely,—

33 1. t;ﬁefmlght, under clause 2, section 5, Regulation 1. of 1829, appoint any Judge to
‘hold the sessions of gaol delivery for any city or zillah whenever the arrangement appeared to
bim to:be necessany. for ¢ the prompt and efficient administration of justice.’
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. 2 The Governor General in Council might ‘invest the Judges of the zillahs or cities
o d.lwswns in which such a measure was deemed desirable with full powers to conduct the
duties of the Sessions.’

¢ It seems clear to me, and the opinion is shared by the authorised legal advisers of the
Government, that the first of these provisions, the one contained in the Regulation of 1829,
contemplated the special appointment of a particular person to meet a temporary necessity.
It will be observed that the appointment was to be made by the Governor General in Council,
and this gives rise to a further remark which I shall make 1mmediately.

‘¢ As to the provisions of Regulation VII. of 1831, it is hard to say, as the language is
cxceedingly vague, whether it means that any Judge might be authorised to hold any parti-
cular Sessions in any specified zila, or that the Governor General in Council might invest all
the Zila Judges in one or more specified divisions with power to conduct the duties of the
Sessions.

“Be this how it may, neither course, I believe, has been taken for many years. The
practice has been to appoint particular persons to be ¢ District and Sessions Judges,” and
their appointments have beén made by the Lieutenant-Governors of Bengal and of the
North-Western Provinces, respectively, and not by the Governor General in Council.
Whether the Lieutenant-Governors, as distinguished from the Governor General in Council
had the power to make these appointments, is a question not altogether free from difficulty :
but I do not propose to examine iv. It is, I think, perfectly clear, apart from this considera-
tion, that the course of appointment pursued was irregular and warranted by no law or regu-
lation. The Lieutenant-Governors did not appoint the Zila Judges under the Regulation of
1831, to ‘conduct the duties of the Sessions,” nor did they iuvest them with the powers of
the Commissioners for that purpose.

“As to Act VII. of 1833, it is by no means easy to see how it could he acted upon, for it
assumes the existence of a ¢ Session Judge,” and the only authority for the appointment of
Session Judges was Regulation VIL. of 1831, to which I have already referred.

¢The mode in which the Judges were appointed, aud the singular and informal use of
the expression ¢ Session Judge’ in the Regulation to which 1 have referred, gradually gcave
the nawme to the office, and when the Code of Criminal Proceduie was passed in 1861, the
analogous name of ‘ Court of Session’ was introduced into the Code.  Beenion 22 of the Code
of Criminal Procedure defines the jurisdiction of Courts of Session; but I greatly doubt
whether, in the whole of India, there is such a thing as a ¢ Court of Session,” except in the
Panjib. In Bengal and the North-West the powers (if any) of the Sessions Judees are
derived from the old Courts of Circuit; neither in Madras or Bombay are the Sessions
Judges directly connected -by any law that I know of with the < Court of Session’ referred to
in the Code of Criminal Procedure. In the Non-Regulation Provinces, other than the
Panjab, the jurisdiction of the Criminal Courts stands, I suppose, upon the general powers of
Government exerted by executive orders which were confirmed by section 25 of the Indian
Councils’ Act, but these executive orders form the most obscure part of our whole legal
system. In the Panjib, the Courts established by the Panjib Courts’ Act have such powers
as Criminal Courts as the Local Government may confer upon them, and | suppose that the
Local Government has conferred upon them the powers which they habitually exercise.

¢ For these reason it appears to me that the Sessions Judges, as they are called, never
were properly appointed in Bengal and the North-West, since the practice of appointing
them individually to be ¢ District and Sessions Judges’ was first introduced, whenever thar
may have been; but I am sorry to say I have not got quite to the end of the history.

“In 1868, a repealing Act (VIII. of 1868) was passed, which repealed a vast number of
obsolete enactments. .Amongst others, it repealed Regulation V1I. of 1831, under which
Zila Judges could be appointed Session Judges; and Act VII. of 1833, by which the ‘ duties
connected with criminal justice’ might be transferred from the Commissioners of Circuit t.
the Session Judges. Act VIL of 1835 has never, I believe, been acted upon in recent times.
And though the same persons have been appointed to be District and Sessions Judges they
have not, as I have already shown, been appointed with express reference to Regulation VI,
of 1831. The repealing Act of 1868 accordingly cannot, I think, be said to have made any
other difference in the validity of the appointments than that it did away with one argument
(I think it was a bad one) by which they n}ight have been defended.  After that Act came
into force, the only law under which a Sessions Judge could be appointed was Regulation 1.
of 1829, and that, as I have already pointed out, authorised only an appointment by the
Governor General in Council for one particular cccasion.
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« This state of things was discovered sometime ago in the course of the investigations
which have recently been made in the Legislative Department with a view to the consolida-
tion and simplification of the law. We proposed at first to deal with it in connection with
the re-enactment of the Code of Criminal Procedure,—a measure which the newspapers tell
us has been abandoned or at least iudefinitely postponed, but with which I most certainly
intend to proceed as soon as the Government returns to Caleutta. This course would have
avoided patchwork legislation, but it was impossible to take it. The matter was brought
hefore the notice of Government by an application from the Government. of the North-West-
ern Provinces with respect to the ve-arrangement of the local jurisdiction of the Judge of
Jouuptr, and it hecame apparent, upou examining into the matter, that it was impossible to
effect this without legislation.

‘“Such is the history of the measure now subwmitted to yvour Lordship and the Council.
It is in itself extremely simple, and merely converts into express law what has always hitherto
been supposed to be the law. It enables the Lieutenant-Governors to appoint Sessions
Judees, and to define and vary the local limits of their jurisdiction, confirms existing appoint-
ments, and invests the Judges appointed with the character of Courts of Session within the
meaning of the Code of Criminal Procedure. Finally, it confirms all past proceedings, and
indemnifies all officers by whom they were taken. 1 think that these provisions speak for
themselves, and that I need not insist upon their importance or expediency.

“I have a few observations to make in conclusion. I have seen in the newspapers
references to this matter, and charges founded upon it against the Legislative Department
and its ‘recklessness.” One of the accusations in question was that the Bengal Civil
Courts Act had repealed a Regulation under which Sessions Judges were appointed.  This is
altogether incorrect.  The Bengal Civil Courts Act did not repeal any such Regulation for
two excellent reasons:  First, there was no such Regulation to repeal; and next, if there had
been, the Act dealt only with Civil and not with the Criminal Courts. I may incidentally
observe that the Bengal Civil Courts Act did quietly cure a flaw in the constitution of the
Civil Courts of Bengal, bardly less serious than the one in the constitution of the Criminal
Courts which will be cured by the present Bill. What that flaw was it is not necessary for
me to state, and as it is effectually cured it would not repay the ingenuity of the critics of the
Legislative Department to try to find it out.

“The true inference from the statement which I have made appears to me to be that it
is in the highest degree necessary that the laws of this country should be put into a definite,
concise, and explicit form, instead of being allowed to remain, as many of them have remained,
for uearly a century, scattered over volumes of loosely-worded Regulations. Till: within
the last three months, it was necessary to refer to thirteen different Acts and Regulations,
scattered over seventy-seven years, to ascertain the law as to the Civil Courts of Bengal, now
contained in one Act of thirty-eight sections. I think it is altogether discreditable that, in
two of the most important provinces of the empire, people should have gone on being hung,
transported and imprisoned illegally for a period of probably mnearly forty years. I can
understand those who wish to have no laws atwall, I can understand those who wish to have
good Jaws; but people who, because they would prefer personal government to government
by law, prefer confused laws to simple ones, and complain of reckless over-legislation when
one simple Act is substituted for thirteen bits of Acts enacted at different times and couched
in phraseology of very different styles, seem to me to labour under a lameuntable confusion of
thought. A pettifogging pleader is the only person who can really and logically object to
the work of consolidation and re-enactment, in which much progress has been made, and
which 1 hope will soon be corapleted.

“I do not look with any great satisfaction on the Act which I now submit to your
Lordship and the Council. It is a piece of patchwork, and as such, though necessary, ‘is not
to be commended. I hope that it may soon be superseded by something more comprehen-
sive. It would be no very difficult matter, and it would be most important, to have a general
Criminal Courts Act for the whole of India. 1 hope that it may be found practicable to pass
such an Act.in connection with the re-enactment of the Code of Criminal Procedure, which
deals with the subject of Criminal Courts in a manner of which I will only say at present

t:]latlit appears to me fragmentary, strange, snd by no means well adjusted to other parts of
the law.

BhAc it o] may observe that the Madras Government has expressed a hope that a Bill upon the

Ma(_lr_as Civil Coul'j:s will not be proceeded with until the question of the separation of the

judicial and executive departments is finally settled. Such a suggestion appears to me equi-

valent to a proposal that the Bill may be postponed till the Greek calends. The question
&
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about the judicial and executive departments has been under discussion for years, and will
probably continue to be discussed for years more. W hatever decision may be reached upon
it in the course of time, it is obviously desirable that the law relating to the Madras C'w:ll
Courts should be put together in a convenient shape. To do so will he no sort of impedi-
meat to any future reform; but, on the contrary, it will be a step towards any reform which
may be determined on, as it will much diminish the labour of settling its details.”

The Honourable Mr. CockererLr said that the statement of his honourable and learned
friend indirectly raised the question of the propriety of the repeal of Regulation VII. of 1831,
and Act VIL. of 1835. As he was not only a member of this Council at the time of the
passing of Act VIIL of 1868, by which those enactments were repealed, but had charge of
that measure, for a time at least, during its passage through the Council, and he was conse-
quently to a certain extent, more directly responsible for its details, he felt called upon to say
a few words in regard to the cousiderations which led to those repeals.

The only clause in Regulation VII. of 1831 which in any way connected the office.of
Sessions Judge with the successors of the Courts of Circuit had been already cited at length
in the speech of the honourable Mover, and it would have been noticed probably that that
clause contained no provision for the appointment of a “ Sessions Judge,” but simply empowered
‘“‘the Governor General by an order in Council” to investa Zila or District Judge with
power to hold the sessions of gaol delivery—apparently within the local circuits of his juris-
diction as a Civil Judge, though this was not clearly expressed in the enactment.

The only legal effect of this Regulation was to empower the Government, whenever the
measure might, from any local circumstances, appear desirable, to confer upon the Civil
Judge of any district a concurrent jurisdiction for the purpose of holding the sessions with the
Commissioner of Circuit.

The words “ Sessions Judges so appointed,” as had been already remarked, did occur in
some of the subsequent sections of this Regulation, but their occurrence could be interpreted
only as an indication of the prevalence at that period of a rather loose method of drafting ;
such an expression used in reference to what had gone before being wholly inaccurate.

From the whole context of the Regulation, as well as from the retention of the provi-
sions of Regulation I. of 1829, which established the Commissioner of Circuit as a Court of
Session in succession to the abolished Court of Circuit, it was clear that the enactment gave
nothing more than a discretionary power to be applied by the Executive under particular
circumstances, and that it could not contemplate the absolute substitution of the District
Judge for the Commissioner of Circuit in the conductof the sessions duties. The Commissioners
of Circuit retained their legal power of holding sessions up to the present time, and, indeed,
in one division of Lower Bengal (he did not, of course, refer to Non-Regulation Provinces,
in which the Commissioner was generally the de facto Sessions Judge) that power was still, he
believed, habitually exercised.

But it was clear that the Executive had not relied upon this Regulation as validating
the existing mode of appointment of Sessions Judges; for by no straining of terms could the
Regulation be held to authorise more than the delegation to the Zila or District Judge of
the duty of holding sessions, whereas since 1831 numerous appointments of officers, who
were not District Judges, had been made from time to time to hold sessions, such officers
being designated Additional Sessions Judges.

Moreover, in the absence of any precise definition by enactment of the local limits within
which Civil Judges were to exercise criminal jurisdiction—the utmost that could be assumed
was that their criminal was to be conterminous with their civil jurisdiction. Now, if the
present practice was to adhere generally to any rule of this kind, such adherence was certainly
not universal.

In illustration of this, he would take the case of Bijundr, in the North-Western Pro-
vinces. That district had no Resident Judge, and the present practice, as he was credibly
informed—the Honourable Mr. Strachey, whowas well acquainted with all matters connected
with the local administration in Rohilkhund, would, perhaps, be so good as to correct him if
he was wrong—was to delegate to the Judges of Bareilly and Shahjehinpir the duty of hold-
ing the sessions in the Bijnar District alternately. As this district could not be within the
local limits of the civil jurisdiction of both those Judges, it was evident that no authority
could, under any circumstances, have been derived from Regulation VII. of 1831 for the
assignment of this duty to both.

v.—100
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As regards Act VII. of 1833, the partial character of the intended transfer of duties from
the Commissioner of Circuit to the District’ Judge, and the reference to special circumstances
bv which it was to be regulated in each particular case, seemed to be even more marked, for
the Act provides that—

¢ It shall be competent to the Governors of the Presidencies of Fort William in Bengal

and of Agra, respectively, by an order under the signature of the Secretary to Govern-
ment in the Judicial Department, to transfer any part, or the whole, of the duties
connected with criminal justice from any Commissioner of Circuit to amy Session
Judge, and to define the powers which shall be exercised by cach respectively.”

The justification of the repeal of those enactments, therefore, was that the practice which
they authorised and enjoined had become obsolete, and was superseded by the existing mode
of appointment of Sessions Judges, and the allotment of duties to those oflicers long before
the passing of Act VIII. of 1868, and that, as such appointments derived no validity from.
the enactments anove referred to, their retention” on the Statute-book was unnecessary and
inexpedieut.

He made these remarks for the purpose of exonerating the Council from the reproach, to
which it was sometimes subjected, of rash or hasty legislation in the direction of indiscrimin-
ate and uncalled for repeals of previnus enactments. Heasserted that the repeals just referred
to were certainly not made inadvertently, but after due deliberation ; he submitted that, for
the reasons which he had already given, they were perfectly justifiable, and he was strongly
fortified in this view by the concurrent opinion expressed in the speech of his honourable and
learned friend, who was not responsible for what was doue in 1868,

In reference to the Bill now before them, he had only to add that if any further argu-
ment on the side of the advantages accruing, or likely to accrue, from the consolidation scheme,
which had for some time past occupied the attention of the Legislative Department, and was
being gradually carried out, were needed, it could be supplied in a very forcible way by the
circumstances which necessitated the introduction of this measure; for the preliminary work
connected with the development of that scheme had led to the discovery of this grave flaw in
the constitution of the Sessions Courts—a discovery which but for this work would probably
have been left to the Courts themselves, and would in that case, whenever it occurred, have
occasioned a more or less serious miscarriage of justice, which it would have been beyond the
power of the legislature to rectify.

The Motion was put and agreed to. :

The Honourable Mr. StepuEN having applied to His Excellency the President to sus-
pend the Rules for the Conduct of Business,

The President declared the Rules suspended.

The Honourable Mr. StepnEN then moved that the Bill be taken into consideration.
The Motion was put and agreed to.

The Honourable Mr. StepnEN then moved that the Bill be passed.

The Motion was put and agreed to.

The Council adjourned to Friday, the 19th May 1871.

H. S. CUNNINGHAM,
Officiating Secretary to the Council of the Governor General

Jor making Laws and Regulations.
SimLa;

The 12th May 1871.
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Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the'
provisions of the Act of Parliament 24 & 25 Vic., Cap. 67.

The Council met at Simla on Friday, the 19th May 1871.

PRESENT':

His Excellency the Viceroyand Governor GeneraLof INvia, K. P., G.M.S.L, presiding.
His Honour:the Licutenant Governor of the Panjab.

The Honourable Joux StrACHEY.

The Honourable Sir Ricuarp Temrre, K.C.S.1.

The Honourable J. Frrziames Stepney, Q.C.

The Honourable B. H. ErLs. .

Major-General the Honourable H. W. Normaw, C.B.

The Honourable F. R. CocKkERELL.

GENERAL REGULATIONS AND ACTS (DEHRA’ DU'N) BILL.

The Honourable Mr. CockereLL introduced the Bill to bring the Dehrd Dan within the
operation of the General Regulations and Acts, and moved that it be referred to a Select
Committee with instructions to report in a fortnight. "He said that the tract of country
called the Dehra Din originally formed part of the territory ceded by the Nepaleese to the
British Government in 1815.

By Regulation 1V. of 1817 this tract was annexed to the district of Saharunpir, and
thereupon became subject to the General Regulations in force in that district.

It was subsequently, by Regulation XXI. of 1825, detached from Saharunpar and trans-
ferred to the jurisdiction of the Commissioner of the Non-Regulation Province of Kumaon.
That enactment also expressly provided that the Regulations should cease to be in force in
the Dén upon its incorporation with Kumaon.

By Regulation V. of 1829 the Dan was separated from Kumaon, and it would appear to
have been assumed that the effect of such separation was to relegate that tract to its former
status, previous to the passing of Regulation XXI. of 1825, by which it was detached from
Saharunpir.

However that might be, for about forty years the administration of justice had been
carried on in the Dehrd Din on the supposition that the General Regulations and Acts were
legally applicable to that tract. . ‘

Tle ruling of the High Court at Allahabad in the case of Dick v. Heseltine, in effect
declared the whole of this procedure to have been illegal, inzn§mucln as Re'gul:fuon V. of 1829,
which contained no provision in regard to the la‘w in force in the thla Dan, could not be
held to authorise the revival of the operation of the Regulations which had been expressly

made to cease within that tract by Regulation XXI. of 1825.

This decision of the High Court. necessitated recourse to legislation; and it was Iorigi-
nally proposed to effect the formal extension of the Regulations and Acts to the Dehra Dun
by the Bill to “declare and consolidate the law relating to t_hg local extent of the General
Regulations and Acts,” which was iutroduced into this Council in February of last year.

From various causes there had been considerable difficulty and consequent delay, and
still further delay was anticipated, in the adjustment of the details of ’that, measure.. Mean-
while, the existing difficulty as regards the law in force in the Dehrd Dan demanded early
remedial action.
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rought forward, therefore, as an ad interim weasure for curing the inva-
ngs of the local Courts and officers ex ercising jurisdiction within the
no"legal conﬁrmatlon,to the application of the General Regulations and

1e Bl]l to I)rmO' the Dehrd Dan within the operation of the General Regulations
s :—The Honourable Messts. Strachey, Stephen, and the Mover.

s The Council adpurned to I'riday, the 26th May 1871.

v
3 : } . H. 8. CUNNINGHAM, . |

Tl . : O[ﬁczatmq Secrelary to the Council of the Governor (’e7zaral
< for ma/nnq Laws and Requlations.

- SivLa; ] 31
The 19tk May 1871. ! i
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