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PART VI
BILLS OF THE GOVERNMENT OF INDIA

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
9th July, 1884, and was referred to a Select
Committee :—

Bill No. 8 of 1884.
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BILL, 1884.
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A Bill to amend and define the law of Testamentary
and Intestate Succession to Klaq]asl. s
it i i 1 and define
WHEREAS it is expedient to amend al
the law applicable to testa.x_nentary and mtes{;attsz
succession to Khojds; It is hereby enacted a

follows :—

—_—

CHAPTER I.
PRELIMINARY.

- i mayv be called the Khoj4 Succes-

1. This Act may A sal: and b
Short title. shall extend to the whole
e of British India.
2. Except as provided by any other .la.w for
the time being in force,
succession to the proper-.
ty, whether moveable or immoveable, in British
India of a Khoji dying on or after the first day
of January cighteen hundred and eight-five shall
be regulated by the rules contained in this Act,
wherever he may have had his domicile at the
time of his death. b Py

EBrplanation.—Property in British India in-
cludes obligations enforceable there. .

3. (7) In this Act, unless there is something
.repugnant in the subject
or context,—

“son” means a legitimate son, and does not in-
clude an adopted son:

“ grandson” means a son’s son :

“ great-grandson” means a grandson’s son :

“daughter” means a legitimate daughter :

“father” and “mother” do not include step-
father and step-mother :

“grandfather” and ‘“grandmothér” do not
include a father’s step-father or step-mother :

“brother” and “sister” do not include step-
brother and step-sister, nor half-brother and half-
sister: :

“half-brother” means son of the same father
but by another wife :

““lineal male descendant,” used with reference
to any person, means a male descended from that
person through males only :

“degree” means a degree of kindred computed
according to the rules laid down in sections 21,
22 and 24 of the Indian Succession Act, 1865,
and the table of consanguinity thereto annexed:

“undivided property” means a share in the
property belonging to an undivided family :

“restricted owner,” used with reference to any
property, means a femalé acquiring that property
in the manner specified in section 21, section 23,
sub-section (2), section 24, sub-section (1), sec-
tion 27 and section 39.

(2) When it is provided in this Act that the
members of any class shall take property and the
shares which they are respectively to take therein
are not specified, they shall take equal shares
therein.

4. For the purposes of this Act there shall he

No distinction between 1O distinction between
ancestrul and ge]i.a% ujred& agcestral and self- acquir-
nor between moveable and ¢ pl‘operty, nor between

-
lm(!:nl:,il:lmi):xl o Hi)(iveable a:d immove-
: able proper > be-
ween those born in the lifetiI:nepof }2 (Ill:;eas]z;l
owner of property and those who at, the date of
his’death were only conceived in the womb, but
Wwho have been subsequently horn alive,

\

Application.

Definitions.

[Act X of
1865, s. 5.]

[Bo. Bill,
s, 3.]

[New.]

X of 1863. |
[Home Dept. |
Office Memo., !
dated 12th
August, 1882, |
para, 7.] {

[New.] ~

[Bo. Bill,
8.7.]

[Act X of
1865, s, 23.1
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The Khojd Succession Bill, 1884.

(Chapter II.— Of Succession to the Undivided Property of « Male Khojd
dying intestate.—Sections 5-6.) .

(Chapter ITI.—Of Succession to the Separate Property of o Male Khojd

N

"4
:

dying intestate—NSections 7-20.) SC).

CHAPTER II

glaloé ]Bill, ss. OF SUCCESSION T0O THE UNDIVIDED PROPERTY OF

[Act

X of

% 1865, s, 33.]

f

/

i

W

e

[Bo. Bill,
13.]

[Bo.
17.]

[Bo. Bill,
18.]

[Bo.

8,

. Bill, s.

Bill,

Bill, s.

19, see infra,
4T

A MALE KHOJA DYING INTESTATE.

5. (Z) When amale Khojé owning undivided

Where there are lineal property dies intestate
male descendants within  in respect of that pro-
fourth degree. perty, leaving legitimate
lineal male descendants not more remote than the
fourth degree, every such descendant shall be
entitled to a share in that property unless one of
the persons through whom he is descended from
the intestate is living.

(2) When the sharers under sub-section (1)
all stand in the same degree of kindred to the
intestate, their shares shall be equal.

(8) When the sharers under sub-section (1) do
not all stand in the same degree of kindred to the
intestate, the property shall be divided into such
a number of equal shares as will correspond with
the number of the sharers who stood in the near-
est degree of kindred to him at his decease, and
of his lineal male descendants of the like degree
of kindred who died before him, and through
whom the other sharers are descended from him
and one such share shall be allotted to each of
the shavers who stood in the nearest degree of
kindred to the intestate at his decease ; and one
such share shall be allotted in respect of cach
such deceased male descendant;and the share
allotted in respect of cach such deceased male
descendant shall be divided among the sharers
descended through him, in such manner that the
sons of any person shall always take that which
their father would have been entitled to if he had
survived the intestate.

6. Indefault of legitimate lineal male descend-
ants as aforesaid, the
property of the intestate
shall be divided equally
among all the male members of his undivided
family living at his death.

‘Where there are no lineal
male descendants within
fourth degree.

CHAPTER III.
OF SUCCESSION TO THE SEPARATE PROPERTY OF A
MALE KHOJA DYING INTESTATE.

7. When a male Khojé owning property, not

Where there are lineal being undivided pro-
male descendants within perty, dies intestate in
e g respect of that property,
leaving legitimate lineal male descendants not
more remote than the fourth degree, the property
shall descend in the manner provided in section 5.

8. In default of legiti-
mate lineal male descend-
ants as aforesaid, the
intestate’s father shall
succeed to. the property:.

9. In default of the father, the intestate’s

In default of the father, moOther shall succeed to
to the mother, the property.

10. In default of the mother, the widow or

In default of the mother, widows of the intestate
to the widows. shall succeed to the pro-
perty.

In default of such lineal
male descendants, propert;
to belong to the intestate’s
father,

11. In default of widows, the daughters of the 2%" Bill, s.
intestate shall succeed to 2
the property. .
12. (Z) In default of daughters, the sons of [Bo, Bill, a
In default of daughters, daughters shall succeed 21.]
to daughters’ sons and to to the property, the sons
DEotHErE: of each daughter taking
an cqual share:

Provided that, if the intestate has Teft brothers
surviving him, the daughters’ sons shall succeed
to a moiety of the property, the sons of each
daughter taking an equal share, and the brothers
shall take the other moiety.

(2) In default of daughters’ sons, the brothers
shall take the whole of the property. -

13. Indefault of brothers, the daughters of the [Bo. Bill, s-
intestate’s sons shall suc-
ceed to the property, the
daughters of each son taking an equal share.

14. In default of sons’ daughters, the sons of [Bo. Bill, s.
the intestate’s brothers 231
shall succeed to the pro-
perty, the sons of each
brother taking an equal share.

15. In default of [Bo. Bill, &
brothers’ sons, the half- 21
brothers of the intestate
shall succeed to the property.

16, In default of half-brothers, the sons of
half-brothers shall suc-
ceed to the property, the
sons of each half-brother
taking an equal share.

17. In .default of sons of half-brothers,

In default of half-brothers’ the patcrnal grandfa'thet
sons, to tho grandfather ; Shall succeed to the pro-
and in default of the grand-  perty ; ‘and in default of
father, to the grandmother. {14 paternal gmndfather,
the paternal grandmother shall succeed to it.

18. In default of the
paternalgrandmother, the
paternal uncles shall suc-

In default of widows, to
the daughters,

In default of brothers, to
sons’ daughters.

In default of sons’ daugh-
ters, to brothers’ sons,

In default of brothers’
sons, to half-brothers

[Bo, Bill, e.
25.]

In defaultofhalf-brothers,
to half-brothers’ sons,

[Bo. Bill, s.
6.]

In default of the grand-
mother, to paternal uncles.

ceed to the property.

19. 1In default of paternal uncles, the sisters

In default of paternal Of the intestate shall suc-
uncles, to sisters. ceed to the property.

20. In default of sisters, the property shall

belong to those of the in-
¥ testate’s relatives on the
father’s side who stand in

the nearest degree of kindred to the intestate;
and, in default of relatives on the father’sside, to
those of the intestate’s relatives on the mother’s
side who stand in the nearest degree of kindred
to the intestate: SERN

Provided that no female relative shall be en- .
titled to share in the property if there is a male 4
relative standing on the same side in the same it
degree of kindred to the intestate. s

21. If, at the death of the intestate, any of [Bo. Bill, =

When female takes as bhe male heirs mentioned 33
restricted owmer under in sections 7'to 18 (both .-Wfic"
foregoing sections. inclusive), or any male et
relative of the intestate on the father's side

Ia default of sisters,
the nearest of kin.




not more remote than the seventh degree of kind- | scendants within the fourth

red to the intestate, is living, a female succeeding
the | legitimate lincal descendants not more remote

under any of the foregoing sections shall take

property as restricted owner.
[Bo. Bill, & — 22 {Nhen a male Khojd dies intestate in re-
R spect of an}; ornan(mlents
2 ‘belonging to him, and not
Bl otoranent | hein gc undivided proper-
ty, which are in the possession of his wife with
his consent, and the wife does not acquire the
ownership, whether absolute or restricted, of the
ornaments under this Act, she shall be entitled
to retain possession of them until she dies or

re-marries. ===
CHAPTER IV.
OF SUCCESSION TO THE ABSOLUTE PROPERTY OF
A FEMALE KHOJA DYING INTESTATE.

23. (Z) When an unmarried female Khojd
owning property other-
wise than as a restricted
owner dies intestate in

respect of that property, it shall belong to her
brothers; in default of brothers, to her father ;
in defanlt of the father, to her mother; in defaults
of the mother, to the relatives of the intestate on
the father’s side who stand in the nearest degree
of kindred to the intestate; and, in default of
such relatives, to the relatives on the mother’s
} side who stand in the nearest degree of kindred
to the intestate.

(@) If at the death of the intestate any male
relative of the intestate on the father’s side not
more remote than the seventh degree of kindred
to the intestate is living, a female succeeding
under this section, whether in preference.to or
together with that male relative, shall take the

* property as restricted owner.
[Bo. Bill, s. = 24, (Z) Whenamarried female Khoj4 owning
401 propexty otherwise than
as restricted owner dies
intestate in respect of
that property, it shall belong to her sons and
daughters ; and the daughters shall take it as
restricted owners. . y

(2) In default of sons and daughters, the pro-
gerty shall, except as provided in sub-section (3),

elong to her husband.

(3) If the property has been given to the
female on the occasion of her marriage separately
from the “Dej” for her sole use and benefit by
her pavents or relatives, it shall, in default of
sons and daughters, belong—

() to her father; and
* (b) in default of the father, to the person to

. whom it would then have belonged if it

had been the property of the father at

o his death and had descended without
i . haying been alienated.
(4) ‘A female takinnﬁ property under clause (b)

of sub-section (3) shall not take it as restricted

. owner.
‘& 25. (Z) When & female &Kihojﬁ, being a widow

X o oro.  Or divorced and owning
Dw:;wi?ig:rl?::lgit:og?d ‘property otherwise than

Widow’s right to retain

“[Bo. Bill, s.
35.]

Descent of unmarried fe-

male's absolute property. *

[Bo. Bill, ss.
- 32& 33

Descent of married fe-
male's absolute property.

{Bo. Bill, s.
32,]

jr

The Khojd Succession Bill, 1884.
(Chapter IV.—Of Succession to the Absolute Property of ¢

dying intestate.—Sections 23-27.)
(Chapter V.—Of Property which a Female takes as Kestricted Owner, and
the further Succession to the same.—Section 28.)

11

Female Khojd

intestate in respect of
degres. that property leaving
than the fourth degree, every such descendant
shall be entitled to a share of the property unless
one of the persons through whom heis descended
from the intestate is living.

2) When the sharers under sub-section @) all
stand in the same degree of kindred to the intes-
tate, their shares shall be equal.

(3) When the sharers under sub-section (1) do
not all stand in the same degree of kindred to
the intestate, the property shall be divided into
such a number of equal shares as may correspond
with the number of the sharers who stood in the

nearest degree of kindved to her at her decease,
and of lineal descendants of the like degree of
kindred who died before her and through whom
the other sharers are descended from her; and one
such share shall be allotted to each of the sharers
who stood in the nearest degree of kindred to the
intestate at her decease ; and one such share shall
be allotted in respect of each such deceased de-
scendant ; and the share allotted in respect of each
such deceased descendant shall be divided among
the sharers descended through him, in such
manner that the children of any person shall
always take what that person would have heen
entitled to if he had survived the intestate.

26, (Z) Indefault of the descendants mention-
ed in section 25, the pro-
perty shall belong to the
brothers of the intestate ;
in default of brothers, to her father; in default
of the father, to her mother.

(2) In default of the mother, the property
shall belong to the relatives of the intestate on
the father’sside who stand in the neavest degree
of kindred, and, in default of such relatives, to
the relatives of the intestate on the mother’s side
who stand in the nearest degree of kindved.

27. If, ab the death of the intestate, any of

When female taking the male heirs mentioned
under scction 25 or 26 takes  in section 25 and the first
as restricted owner, sub-section of section 26,
or any male relative of theintestate on the father’s
side not more remote than the seventh devree of
kindred to the intestate, is living, a femaTe sue-
ceeding under section 25 or section 26, whether
in preference to or together with that heir or
relative, shall-take the property as restricted

owner. SPe=Ty
CHAPTER V. :
OF PROPERTY WHICH A FEMALE TARES AS RE-
STRICTED OWNER, AND THE FGRTHER SUCCES-
SION TO THE SAME. ] -
28. A female taking property as restricted
owner shall be absolutely
entitled tothe use of, and

Where there are no such
lincal descendants.

Nature of  restricted
ownership generally.

that property during her life,
otherwise provided by this Act,
the other rights and powers of

and, except as
shall have all

leaving lineal de- as restricted owner, dies

in respect of that propesty. anabsolute owner

theincome accruing from,

L

[Act X of
1805, s. 33.]

e

[Bo. Bill, s.
37.]

[Bo. Bill, s,
32.]
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The Khojd Succession Bill, 1884.

(Chapter V.—Of Property which a Female takes as Restricted Owner, and the
JSuwrther Succession to the same.—Sections 29-36).

[Bo. Bill, s. 3; .

e 29. Except as provided by section 31, no

right to, over or in re-
spect of property creat-
ed by a restricted owner
of that property shall have effect for any time
beyond her life :

Provided that nothing in this section shall
affect a lease granted at a fair rent for a term
not exceeding twenty years, and without pay-
ment of any fine or premium, or a right created
. for consideration in favour of a person acting in
good faith, and without notice of- the ownership
being restricted.

Explanation—A person has notice of the
ownership being restricted when he actually
knows that it is restricted, or when, but for wil-
ful abstention from enquiry or gross negligence,
he would have known it, or when information of
i is given to, or obtained by, his agent under
the circumstances mentioned in the Indian Con-
tract Act, 1872, section 229.

30. A female taking property as restricted
s o " owner shall be bound, so
A O‘g]ig‘“mns of restricted ). 2 it is possible for
§ her to do so without
i applying her other property for that purpose,—

Powers of

limited.

alicnation

[New.]

[Act ILof
1882, 5, 3.]

IX of 1872.

(a) to preserve the substance of the property
without any material alteration, de-
terioration or diminution except such as
may be essential to the realization of
the full income of it in a reasonable
manner, and to deal with it in all re-
spects as carefully as a person of ordi-
nary prudence would deal with pro-
perty which he hoped to transmit in
good condition to his heirs; and

(b) to make such payments, institute, main-

tain and defend such suits and other
proceedings, and take such other steps
as, regard being had to the nature and
amount or value of the property, may
be reasonably requisite for the assertion
and protection of the title thereto, for
the protection of the interest of those
who are to take it after her, or for the
recovery of any portion of it which is
not in her possession.

A female taking property as restricted

owner shall have power

to transfer the same, so
that the transfer may
have effect beyond her life when, the income
being insufficient, such transfer is necessary in
order to raise money for any of the following

purposes, namely :— .

(@) to discharge any of the obligations im-
posed by section 30;

(b) todischarge the debtsof theabsoluteowner
from whom the property descended ;

(¢) toprovide for the maintenance of any per-
sons entitled under this Act to have
their maintenance provided for out of
the property, for the payment of any
marriage expenses or'funeral expenses
payable under this Act out of the pro-
perty, and for the performance of any
ordinary family ceremonies; and-

[Act II of
1882, s. 13.]

[Bo. Bill, s. 3;
“life-estate.”]

31.

Restricted owner’s power
of transfer.

. party.

(d) to support herself where she has no other
suflicient means of support.

vi,—6

[Newl
[Act II of
81882, 34) |

32. (Z) A restricted owner of property may,
without instituting
suit, apply by petition to
a principal Civil Court
of original jurisdiction
to sanction any transfer of that property which
she proposes to make under section 31.
(2) The petition must state’ the names of all
the persons interested in the application so far as
they can be ascertained, and must be verified by
the applicant or by some other competent person
in the manner required by law for the verification
of plaints; and, if it contains any averment
which the person making the verification knows
or believes to be false, or does not know or be-
lieve to be true, that person shall be deemed to
have intentionally given false evidence within XLV of 1860.
the meaning of the Indian Penal Code.
(8) A copy of the petition shall be served
upon, and the hearing thereof may he attended
by, such of the persons interested in the applica-
tion as the Court thinks fit.
(4) A transfer made with the sanction of a
Court obtained under this section shall be deemed
to be warranted by section 31.
33. A Court dealing with an application under [New].
section 32 may, if it
thinks fit, sanction the
transfer proposed subject
to the condition that the money raised by the.
transfer shall be paid into Court or to trustees
appointed by the Court, and may give such fur-
ther directions as it thinks fit with a view to
ensuring that the money shall be applied to the
purpose for, which it is raised, or that any balance
thereof which is not required for that purpose,
shall be sccured for the benefit of those who
would take the property after the restricted
owner.
34 When property belonging to a female as re-
Fffect of sale in execu- Stricted owner is sold in
tion against restricted execution of adecree pass-
OILICLS ed against her, the in-
terest taken by the purchaser shall cease on her e
death,—
except when, without any collusion between
her and the plaintitt,—
(a) the decree is passed against her as repre-

Power to apply to Court
to sanction a transfer under
section 31,

b

Power to direct money
raised to be paid into
Court,

sentative of the absolute owner from taie

whom the property descended ; or
(b) the decree is one for sale passed on a mort-
gage made under section 31 so as to take
effect beyond the life of the female.

35. A decision in any suit or other proceeding,
Fifoct  of  dectsion oz §Of BCOMIPEONISEROTEANY,
compromise to which the dispute, relating to the
restricted owner is a property to which the
restricted owner is a
party, shall, except where she acts in collusion
with the party opposed to her, bind those who

take the property after her under this Actin
the same manner and to the same extent as i
she were an absolute owner of the property.

86. Inany case in which, under an

Effect of lapse of time mMent for the
during _continuance of re- in force, an

stricted ownership. property Ofﬂ; e
b

|




(Chapter VI.—Of Wills

that property, or any means of enforcing any

such right, or another person would by lapse of
time acquire any right to, over or in respect of
that property, any period which eclapses during
the continuance of the restricted ownership shall
be reckoned as against those taking the property
after the termination of that ownership in the
same manner and to the same extent as if the
restricted owner had been an absolute owner of

\ the property and it had been taken by them as
her heirs.

! [Bc:). Bill, . 87. (Z) When property hasdescended to a

39.] Further descent of pro- iemale as rest}‘lcted own-

3 . erty held by unmarried er and she dies unmar-

emale as restricted owner. ried, it shall belong to

the person to whom it would then have belonged

if she had died before the absolute owner from

3 whom it descended and it had _dcsccndcd under
this Act without having been alicnated.

; 2) In default of such person, the property

shall descend as if the female were not a restricted
owner. g
38. (Z) When property has descended to a
female as restricted
owner and she dies,
being at the time of her
death married, a widow
3 ; or divorced from her
' husband, the property shall be divided among
her legitimate lineal male descendants, not being
more remote than the fourthdegree, thosenearest
in degree of kindred to her excluding the more
remote, and, when those nearest in degree are not
her sons, the property being so divided amongst
¥ them that the sons of any person shall take the
y share which he would have taken if the fathers
. : of all had survived the restricted owner.

[Bo. Bill, s.
41,]

Further descent of ro-
stricted property of mar-
ried or divorced female or
widow.

(2) In default of legitimate lineal male de-
scendants as aforesaid, the property shall belong
to the daughters -of the deceased ; in default of
daughters, the property shall belong to the legi-
timate lincal male descendants of daughters, not
being more remote from the deceased than the

X fourth degree, those nearest in degree excluding
o the more remote; the deseendants of each daugh-
; ter, when they take, taking an equal shave, and
when they are not sons of the daughters, that

share being so divided among them that the sons

X of any person shall take what he would have taken
. if the fathers of all had survived the restricted

owner. : :

(3) In default of legitimate lineal male descend-
ants of daughters as aforesaid, the property shall
belong to the person to whom it would then have
belonged if the restricted owner had died before
the absolute owner from whom it descended, and -
it had descended under this Act without having
been alienated:
~ (4) In default of such person, the property

- shall descend as if the female were not a restricted
~ owner.

8. 39. When property,

having descended to a

el female as  restricted
{aendemaleiakingpro-S8o wrer, subsequently
i fime 37a0d - Jeseends - to:  anothor

esasrestricted owner. .
i female under section

section 38, .sub-section (3),

¢ it as restricted owner.
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40. Notwithstanding ﬁn);i:,hing i‘ls 11';];:51 foii"g:“:)é; [B.o' Bill,
% : sections,

ns‘r‘cl‘:lfi‘cve’eatﬁl\i’ﬂfl-ﬁ'iﬁ‘iﬂfi more widows of a 'decez'Ls-

a right of survivorship. ed Khojd take his pro-

perty under this Act as restricted owners,:;—ht of

(1) there shall be as between them a 1ig

survivorship in respect of that property ; 1
(2) the proviso to scetion 29 shall not apply
to any lease of or any right to, over oi‘ in
respect’ of the property, or any part or s‘mr%
thereof, granted or created by one or more O
them without the consent in writing of the
other or others of them then surviving
" (8) section 81 and section 32 shall nob‘apply
to any transfer made by one or more of them
without the consent in writing of the other or
others of them then surviving ; 0

(4) seetion 35 shiall not apply to any decision
in any suit or proceeding or to any compromise
unless all of them then surviving are parties to
that suit, proceeding or compromise.

41. Notwithstanding anything in the fore- [Bo. Bill, 5.
going sections, a widow 34; Act 3§‘] o
marrying again after her Wk B
husband’s death shall not
be entitled to take as
restricted owner his property or any property of
any of his lineal descendants which has-descended
to them from him ; and a widow taking any such
property as restricted owner under the foregoing
sections and subsequently marrying again shall,
for the purpose of applying sections 28, 29, 34, 38
and 40, to that property, be deemed to have died.

CHAPTER VI
Or WiLLs or Kmosa’s.
42. Subject to the provisions of this Act, [Bo. Bill, ss.
the portions of the In-4,5&6.] -
dian * Succession Act,
1865, set forth in the X of 1865.
schedule hereto annexed, ]
with the modifications
shown in that schedule, shall, notwithstanding
anything contained in section 831 of that Act,
apply to all wills made by a Khoj4, whether male
or female, dying on or after the first day of Janu-
ary eighteen hundred and eighty-five ; and
in the portions of the Act so applying all words
defined in section 3 of the Act shall, unless there
be something repugnant in the subject or context
be bglecn;lcd ttot h]uv((la thel sane meaning as that
section has attached to them respectively :
Provided that— PO
(@) For the purpose of the portions of the
{\c%:_so a\pp}yi.ng, 1o person to whom the
. bl:(ll:;nieldug llt.v Act, 1875, applies shall IX of 1573,
K srds have att&mned his majority
i e specified in this | p
o pecified in this behalf
() A bequest by a Khojé in favour of an
person who has not come into existenc}e,:
at the death of the testator, orin favour
of a class of persons any one of whom
. has not come into existence at that
time, shall bé void. 5
(¢) When % bequest is void under
any bequest contained i
and iniended. to. the e
upon failure of
also he void,

Lffect of re-marriage of
widow claiming or holding
as restricted owner.

e St

Extension of portions of
Act X of 1865 with cer-
tain modifications to wills
of Khojis.

clause (b),
same will
to ta,ke. effect afterW:)r
such prior bequest shall
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[Act IV of

43. Notwithstanding anything contained in
1882, 5. 10.]

the foregoing sections, a
Khojé may bequeath pro-
perty to or for the bene-
. fit of a woman so that
she shall not have power to transfer or charge
the same or her beneficial interest therein.

Bequest of property to
woman without power to
transfer or charge.

CHAPTER VIL

OF MAINTENANCE AND MARRIAGE AND FUNERAL

EXPENSES. :
(Z) The amount requisite for the main-
tenance of the following
persons and the amount
of their necessary funeral
expenses shall, if they do
not possess or leave means suflicient for the pur-
pose, be payable out of any property of a deceas-
ed male Khoj4 in respect of which he has died
intestate.

(?) The persons referred to are—

(@) the widow or widows of the deceased
Khojd and the widows of his legitimate
lineal male descendants, provided they
have not married again ;.

(b) every daughter and sister (whether legiti-
mate or not) of the deceased Khojd and
every legitimate daughter of his son,
grandson or great-grandson, except
when she has been married and her
husband is living ;

(¢) the father, mother, grandfather and grand-
mother of the deceased Khojd ; and

[Bo. Bill, ss, 4.
34 & 43.]
Maintenance and funeral
expenses payable out of in-
testate’s property.

(d) his illegitimate sons until they attain their

majority.
The expenses of the first or only marri-
age of every daughter
(whether legitimate or
not) of a deceased mal¢
Khoj4, and of every legi-
timate daughter of his deccased son, grandson or
great-grandson, if not otherwise sufficiently pro-
vided for, shall be payable out of any of his pro-
perty in respect of which he has died intestate.

46. If a male Khojd dies leaving a legitimate
lineal male descendant
who has not attained his
majority, or a daughter
who is unmarried or a
widow, and having disposed of his property by
will in such a manner as to leave that descend-
ant, daughter or widow without sufficient means
for the purpose, the amount requisite for the
maintenance, of the descendant during his
minority, or of the daughter while she remains
unmarried or of the widow until her death or
re-marriage (as the case may be) shall be pay-
able out of the testator’s property; and if the
descendant dics before he attains his majority
or the daughter dies unmarried or the widow
dies without re-marrying, his or her nccessary
funeral expenses shall be payable out of that
property.

47. Any sum claimable for maintenance or

[Bo. Bill, 5. 45.
44.] :

Marriage expenses pay-
able out of intestate’s pro-
perty.

[Bo. Bill, s.
45.]
Maintenance and funeral
expenses payable out of
property of testator.

'[New.] I
R ebveriar e marriage expenses dor
ol sums 1M~ g
abla Sl oe secuion AUMAD) funeral expenses under
o8 o and 46. : section 44, scction 45 or

section 46 out of any

property of a deceased male Khojé shall be re- ;
coverable as if it was due under a contract  °
made by the Khojd in his lifetime and he had

died leaving only that property :

Provided that—

Jurst, the property shall be applied to the pay-
ment of debts due by the deceased before heing
applied to the payment of sums so claimable;

secondly, no decree shall be passed for arrears
of any allowance on account of maintenance un-
less the amount of the allowance has been fixed
by agreement or by order of a Court ; and

thirdly, when a suit is instituted for the pur-

pose of having any such allowance fixed against ! &
a person taking the preperty by intestate sue- |
cession, and that personisableand willing to main- |
tain or provide for the maintenance of the person o |
by or on whose behalf the suit is instituted, and w7 ]
oives security to the satisfaction of the Court 24
for his so doing, the Court may, if it thinks fit, =
dismiss the suit. 1

CHAPTER VIIIL
MISCELLANEOUS.

48. 'When a Khojd dies intestate in respect of [Bo.Bil, s,
any of his property, and 42;\“ X oriad
there is no person enti- 165, s. 28.] 4
tled to take that property .

under the foregoing sections, it shall go to the

Crown. :

Property when to go to
the Crown.

JFemales succeeding _4'9' EX‘ECP*' a5 Othet_" .
under this Act to take as wise provided ‘by this L
males, cxcept in certain A np— 4 e
cases.

(1) a female taking property by intestate suc-.
cession under this Act shall have the same in-
terest in it, and the same powers in respect of it,
as if she were a male ; and 2 "t

(?) a female taking property under any testa- - : o
mentary disposition under this Act shall have
the same interest in it, and the same powers in
respect of i, as a male taking under a like dis-
position. ; :

50. If a widow of a deceased Khojd, not hav- [Bo Bill,s. 35,
ing been appointed by Act XViof =
his will to be guardian 1896 3.1
for his children, marries :
again, she shall not be entitled as of right to be
appointed guardian of the children by a Court
under any law for the time being in force relat-
ing to the appointment of guardians, and, when
she has before her re-marriage been so appoint-
ed, a Court having jurisdiction to appoint a
guardian for the children may in its discretion
remove her from the guardianship.

51. A Khojd may dis-
pose, by gift made in
contemplation of death,
of any moveable pro
perty which he could dispose of by will.

A ¢ift is said to be made in contemplation

) death where ¢ ;
who is ill and ¢

die sh

Guardianship of children
where widow remarries,

Property transferable by
gift wade in contemplation
of death.

When gift said to be
made in contemplation of
d?ath.

a gift in case ¥

possession of any movea
d




(Schedule.—Portions

Such a gift may be
resumed by the giver.
It does not take effect if he recovers from the

Sk illness during which it
ot fails. was made, nor if he
survives the person to whom it was made.

Lllustrations.

(@) A heing ill, and in cxpectation of death,
delivers to B, to be retained by him in case of A's
death—

a watch :

a bond granted by C to A :

a bank-note :

a promissory mnote of the Government of

India endorsed in blank :

a bill of exchange endorsed in blank :

certain mortgage-deeds.
. A dies of the illness during which ho delivered
these articles.

B is entitled to—

the watch:

the debt secured by C’s bond :

the bank-note :

the promissory note of the Government of
India:

the bill of exchange :

the money secured by the mortgage-deeds.

(0.) A being ill, and in expectation of death,
delivers to B the key of a truuk, or the key of a
warehouse in which goods of bulk belonging to A
are deposited, with the intention of giving him the
control over the contents of the trunk, or over the
deposited goods, and desires him to keep them in
case of A’s death. A dies of the illness during which
he delivered these articles. Bis entitled to the trunk
and its contents, or to A’s goods of bulk in the ware-
bouse.

(c.) A being ill, and in expectation of death, puts
aside certain articles in separate parcels, and marks
upon the parcels respectively the names of B and C.
T{’le parcels ave not delivered during tho life of A.
A dies of the illness during which he set aside the
parcels. B and C are not entitled to the contents of

the parcels.

Such gift resumable.

SCHEDULE.
(See Section 42.)

PoRTIONS OF THE INDIAN SUCCESSION AGT (X
OF 1865) MODIFIED FOR APPLICATION TO
WILLS MADE BY KHOJAS,

Note,.—Modifications are shewn in italica; omissions by'

asterisks.

PART VIL

Of Walls and Oodictls.

46. Every person of sound mind and not a
Persons  capable of minor may dispose of
ing wills. : his property by will. |
Fzplanatton Z.—A married woman may dis-
pose by will of any property which she could

B
~ alienate by ber own act during her life,

Eplanation —Persons who are deaf, or
mb, or blind ‘are not thereby incapacitated for

planation 8.—One who is-ordinarily insanc

king a will if they are able to know what:
Lot

will during an interval in which he
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ake a will

Tizplanation 4.—No person can m
: : ¥ , whether

while he is in such a state of mind

avising from drunkenness, or from illness, or -

from any other cause, that he does not know
what he is doing.
Ilustrations. o

(a.) A can perceive what is going on in his im-
mediate neighbourhood, and can answer fn,.m)hm'
questions, but has not a competent understanding as
to the nature of his property, or the persons who are
of kindred to him, or in whose favour it would be
proper that he should make his will. A cannot make
a valid will.

b.) A executes an instrument purporting to be
his will, but he does not understand the nature of the
instrument nor the effect of its provisions. This in-
strument is vot a valid will.

(c.) A, being very fecble and debilitated, but
capnble of exercising a judgment as to the proper
mode of disposing of his property, makes a will.
This is a valid will.

47. A father, whatever his age may be, may
Testamentary guardian. b‘.y will appon}t 2 guny-

dian or guardians for his
child during minority.

48. A will or any part of a will, the making
of which has been caused
by fraud or coercion, or
by such importunity as
takes away the free agency of the testator, is
void.

Will obtained by iraud,
coercion or importunity.

Tllustrations.

(a) A falsely and knowingly vepresents to the
testator that the testator’s only child is dead, or that
he has done some undutiful act, and thereby induces
the testator to make a will in his, A’s, favour; such
will has been obtained by frand and is invalid.

(6.) A by fraud and deception prevails upon the
testator to bequeath a legacy to him. The bequest
is void.

“ (c.) A, being a prisoner by lawful authority,
makes his will. The will is not invalid by reason of
the imprisonment. :

(d.) A threatens to shoot B, or to burn his house,
or to cause him to be arrested on a criminal charge,

- unless he makes a bequest in favour of G. B in con.

sequence makes a bequest in favour of G. The be-
quest is void, the making of it having been caused
by coercoin.

(e) A being of sufficient intellect, i undisturbed
by the influence of others, to make a will, yet being
80 much under the control of B that ho is not a freo
igcnt, llulnkes lzlt will dictated by B. It appears that

¢ would not have executed the will b v
B((f'l)‘ho will is invalid. S Lot
-) A, being in so feeble a state of heal
be unable to rosist ‘importunity, is presséfla lb)ljl' 111§ :g
make a will of a certain purport, and does so merely

e : LA
: ;:igl:‘;c{}xise peace, and in submission to B- The will

4, in consequenco of the intercessi
: S810 i

k xl::k: ;;ll;: ‘f:-ieltle gxez&ise of his judguﬂaz‘;l :nge‘::l?zl}g;"
his 0 the manner recon, :
The will is not rendered inyal; BT
‘and persuasion of B, Regigt!
(&) A, with a view
Pays him attention and

e intercession

to obtainin ;
fiatters B legaoy from B,

) 8nd thereby pros



duces in him a capricious partiality to A. B., in con-
sequenco of such attention and flattery, makes his
will, by which he leaves a legacy to A. Thebequest
is not rendered invalid by the attention and flattery
of A.

49. A will is liable to be revoked or altered
by the maker of it at
any time when he is
competent to dispose of

Will may be revoked or al-
tered.

his property by will.
PART VIIIL
Of the Baecution of Unprivileged Wills. *

50. Every testator, not being a soldier em-
ployed in an expedition,
or engaged in actual
warfare, or a mariner at
sea, must execute his will according to the fol-
lowing rules..—

Figst—The testator shall sign or shall affix
his mark to the will, or it shall be signed by
some other person in his presence and by his
direction.

Second.—The signature or mark of the testator,
or the signature of the person signing for him,
shall beso placed that it shall appear that it was in-
tended thereby togiveeffeet tothe writingas awill.

Third.—The will shall be attested by two or
more witnesses, each of whom must have seen the
testator sign or aflix his mark to the will, or have
seen some other person sign the will in the pre-

Execution of unprivileg-
ed wills,
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sence and by the divection of the testator, or have .

received from the testator a personal acknowledg-
ment of his signature or mark, or of the signature
of such other person ; and each of the witnesses
must sign or ajfiz his mark to the will ‘in the pre-
sence of the testator, but it shall not be necessary
that more than one witness be present at the
same time, and no particular form of attestation
shall be necessary.

51. If a testator, in a will or codicil duly
attested, refers to any
other document then ac-
tually written, as expres-
sing any part of his intentions, such document
shall be considered as forming a part of the will
or codicil in which it is referred to.

Incorporation of papers
by reference.

PART IX.
Of Privileged Wills.
Any soldier being employed in an expedi-
tion, or engaged in actual
warfare, or any mariner
being at sea, may, if he has completed the age of
eighteen years, dispose of his property by a will
made as is mentioned in the fifty-third section.
Such wills are called privileged wills.
i Tllustrations.

(a) A, the surgeon of a regiment, is actually
employed in an expedition. Be is a soldier actually
employed in an expedition, and can make a privileged
will.

(b.) A isat sea in a merchant-ship, of which he
ig the purser. He is a mariner, and being at sea can
make a privileged will, X

(c) A, a soldier serving in the field against in-
surgents, is a soldier engaged in actual warfare, and
as such can make a privileged will.

(4.) A, a mariner of a ship in the course of a
voyage, is temporarily on shore, while she is lying in

vi.—7 ‘

52.

Privileged wills.

harbour. He is, in the senso of the words used in
this clause, a maviner at sea, and can make a privi-
leged will.

(e.) A, an admiral who commands a naval force,
but who lives on shore, and ounly occasionally goes on
board his ship, is not considered as at sea, and canndt
make a privileged will.

). A, a mariner serving on a military expedi-
tion, but not being at sea, is considered as a soldier,
and can make a privileged will.-

53. Privileged wills may be in, writing or _

Mode of making,andrules may he made by word of
fo‘rn exccuting, privileged mouth
wills, 1 5

The execution of them shall be governed by
the following rules :—

First—The will may be written wholly by
the testator, with his own hand. Insuch case
it need not be signed nor attested.

Second.—It may be written wholly or in part
by another person, and signed by the testator.
In such case it need not be attested.

Third.—If the instrument purporting to he a
will is written wholly or in part by another
person, and is not signede by the testator, it shall
be- considered to be his will, if it be shown that
it was written by the testator’s directions, or that
he recognized it as his will.

If it appear on the face of the intrument that
the execution of it in the manner intended by him
was not completed, the instrument shall not by
reason of that circumstance be invalid, provided
that his non-exccution of it can be reasonably
ascribed to some cause other than the abandon-
ment of the testamentary intentions expressed
in the instrument.

Tourth.—If the soldier or mariner shall have
written instructions for the preparation of his
will, but shall have died before it could be pre-
pared and executed, such instructions shall be
considered to constitute his will.

I'ifth.—1If the soldier or mariner shall, in the
presence of two witnesses, have given verbal
instructions for the preparation of his will, and
they shall have been reduced into writing in his
lifetime, but he shall have died before the instru-
ment could be prepared and executed, such in-
structions shall be considered to constitute his
will, although they may not have been reduced
}r}to writing in his presence, nor read over to
him.,

Siath—Such soldier or mariner as aforesaid
may make a will by word of mouth by declaring
his intentions before two witnesses present at
the same time.

Seventh.—A. will made by word of mouth shall
be null at the expiration of one month after the
testator shall have ceased to be entitled to make
a privileged will.

PART X.

Of the Attestation, Revocation, Alteration and
- Revwval of Walls.
R e B S e
55. No person, by reason of interest in,orof
Witness not disquali- hl_s being an executor of, a
fied by interest or by will, is disqualified as a .

being executor. witness to prove the ex
cution of the will or to prove the validity
invalidity thereof, : e

B o
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57. No unprivileged will or codicil, nor any
5 .. part thereof, shall be re-

Revocationof unprivi- - yolced otherwise than *
ledged will or codicil. * % by another o
codicil, or by some writing declaring an inten-
tion to revoke the same, and executed in the
‘manner in which an unprivileged will is herein-
before required to be executed, or by the burning,
tearing or otherwise destroying the same by the
testator, or by some person in his presence and

by his direction, with the intention of revoking .

the same.
Tllustrations.

(a.) A has made an unprivileged will. After-
wards A makes another unprivileged will _w]_uch
purports to revoke the first, This is a revocation.

(b.) A has made an unprivileged will. Aft?r-
wards, A being entitled to make a privileged will,
makes a privileged will which purports to revoke his
unprivileged will. This is a revocation.

58. No obliteration, interlineation or other

Effect of obliteration, a&lteration made in any un-
interlineation or altera- privileged will after the

tion inunprivilogedwill.  gxecution thereof shall have
-any effect, except so far as the words or meaning of
the will shall have been thereby rendered ille-
gible or undiscernible, unless such alteration shall
be executed in like manner as hereinbefore is
required for the execution of the will ; save that
the will, as so altered, shall be deemed to be
duly executed if the signature of ‘the testator
and the subscription of the witnesses be made in
the margin or on some other part of the will
opposite or near to such alteration, ov at the
foot or end of or opposite to a memorandum
referring to such alteration, and written at the
end or some other part of the will.

59. A privileged will or codicil may be revoked
by the testator, by an un-
privileged will or codicil, or
by any act expressing an
intention to revoke it, and accompanied with such
formalities as would be sufficient to give validity
to a privileged will, or by the burning, tearing
or otherwise destroying the same by the testator,
or by some person in his presence and by his
direction, with the intention of revoking the
same.

Lieplanation—In order to the revocation of a
privileged will or codicil by an act accompanied
with such formalities as ‘would be sufficient to
give validity to a privileged will, it is not neces-
sary that the testator should at the time of do-
ing that act be in a situation which entitles him
to make a privileged will.

60.  No unprivileged Will]] or codicil, nor an

g a part thereof, which shall be
wli‘ﬁj'mm unprivileged any manner revoked,
| shall be revived otherwise
than by the re-execution thereof, or by a codicil
- executed in manner hereinbefore required, and
_ showing an intention to revive the same g
~ and when any will or codicil which shall be

Extent of revival of Partly revoked and after-

Revocation of privi-
leged will or codicil,

codicil partlyre- wards wkolly revoked shall
abtory be revived, such revival

shall not extend toso much
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-evoked before the
thereof as shall have been revoled )
revocation of the whole thereof, unless an mter.ll-l
tion to the contrary shall be shown by the wi

or codicil.

PART XL
Of the construction of Walls. ]
61. It is not necessary that any technical
words or terms of art shall
be used in a will, but only
that the wording shall be such that the inten-
tions of the testator can be known therefrom.

62. TFor the purpose of determining questions
as to what person or what
property is denoted by any
words used in a will, a
Court. must inquire into
every material fact relating to the persons who
claim to be interested under such -wﬂl, th(_a pro-
perty which is claimed as the subject of disposi-
tion, the circumstances of the testator and of his
family, and into every fact a knowledge of which
may conduce to the right application of the
words which the testator has used.

Tllustrations.

(a.) A, by his will. bequeaths 1,000 rupees to his
cldest son orto his youngest grandchild, or to his
cousin Mary. A Court may make inquiry in order
to ascertain to what person the description in the
will applies

(b.) A, by his will, leaves to B “ his estate called
Black Acre.”” It may be necessary to take evidence
in order to ascertain what is the subject-matter of
the bequest ; that is to say, what estate of the tes-
tator’s is called Black Acre.

(c.) A, by his will, leaves to B *“ the estate which
he purchased of C.” It may be necessary to take
evidence in order to ascertain what estate the testa-
tor purchased of C.

63. Where the words used in the will to
designate or describe a
legatee, or a class of
; legatees, sufficiently show
what is meant, an error in the name or descrip-
tion shall not prevent the legacy from taking
effect.

A mistake in the name of a legatee may be cor-
rected bx a description, of him, and a mistake in
the description of a legatee may be corrected by
the name.

Wording of will.

Enquiries to determine
questions as to object or
subject of will,

Misnomer or
cription of object.

misdes-

Lllustrations.

(a.) A bequeaths a legacy “to Thomas, the
second son of his brother John.” The testator has
an only brother, named John, who has no son named
Th‘omas, but has a second s'm whose name is William.
William shall have the legacy.

(0.) A bequeaths a legacy ““to Thomas, the
second son of his brother John.” The testator has
an only brother named -John, whosoe first son is
nu.plgd Thomas, and whose second son is named
William. Thomas shall have the legacy.

(c.) The testator bequeaths his property “to A
and B, the legitimate children of G G has no
legitimate child, but has two illegitimate children
A and B. The bequest to A and B takes effect,
altéx;l)lgh rl:‘,ll:ey are illegitimate. ;

(d. e testator gives his residua t
divided among “his seven children,” a;}ctie;rz(t:‘;etgi::
to enumerate them mentions six Dames only, This
omission shall not prevent the seventh child from
taking a share with {he others,
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(¢.) The testator, having six grand-children
makes a bequest to ‘“his six grand-children,” and
proceeding to mention them by their Christian
names, mentions one twice over, omitting another
altogether. The one whose name is not mentioned
shall take a share with the others.

(f.) The testator bequeaths “1,000 rupces to
each of the three childrenof A.”” At the date of the
will A has four children. Each of these four child-
ren shall, if he survives the testator, receive a lagacy
of 1,000 rupees.

64. Where any word material to the full ex-
pression of the meaning
has been omitted, it may
be supplied by the con-
text.

Tlustration.

The testator gives a legacy of “five hundred” to
his daughter A, and 2 legacy of “five hundred
_rupees” to his daughter B. A shall take a legacy of
five hundred rupees,
65. If the thing which the testator intended
Rejection of erroncous ©90 beque{lth can be suffi-
particulars in description ciently identified from
of subject. the description of it
given in the will, but some parts of the descrip-
tion do not apply, such parts of the description
shall be rejected as erroneous and the bequest

shall take effect.

When words

may be
supplied.

Tllustrations.

() A bequeaths to B * his marsh-lands lying in
L, and in the occupation of X.” The testator had
marsh-lands lying in I, but had no marsh-lands in
the occupation of X. The words ‘“in the occupation
of X" shall be rejected as erroncous, and the marsh-
lands of the testator lying in‘L shall pass by the
bequest.

(b.) The testator hequeaths to A “his zamin-
diri of Rimpir.” He had an estate at Rimpir,
but it was a taluq and not a zamindari. The taluq
passes by this bequest.

66. If the will mentionsseveral circumstances

as descriptive of the thing
which the testator in-
tends to bequeath, and
there is any property of
his in respect of which all those circumstances
exist, the bequest shall be considered as limited
to such property, and it shall not be lawful to
reject any part of the description as erroneous
because the testator had other property to which
such part of the description does not apply.

Lzplanation.—In judging whether a case falls
within the meaning ‘of this section, any words
which would be liable to rejection under the
sixty-fifth section are to be considered as struck
out of the will.

‘When part of description
may not be rejected as
€rroneous.

Tllustrations.

(a.) A bequeaths to B “his marsh-lands lying in
L, and in the occupation of X.” 'The testator had
marsh-lands lying in L, some of which were in the
occupation of X, and some not in the occupation of
X. The bequest shall be considered as limited to such
of the testator’s marsh-lands lying in L as were in
the occupation of X.

(b.) A bequeaths to B “ his marsh-lands lying in
L, and in the occupation of X, comprising 1,000
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bighds of land.” The testator had marsh-lands lyin, s
in L, some of which were in the occupation of X,

and some not in the occupation of X. The measure-
ment is wholly inapplicable to the marsh-lands of
either class, or to the whole taken {together. The
measurement shall ‘be considered as struck out of the
will, and such of the testator’s marsh-lands lying in
L as were in the occupation of X shall alone pass
by the bequest.

67. Where the words of the will are unambi-
guous, but it is found by
extrinsic evidence that
they admit of applications
one only of which can have been intended by the
testator, extrinsic evidence may be taken to show
which of these applications was intended.

Tllustrations.

(a) A man, having two cousins of the name of
Mary, bequeaths a sum of money to “his cousin
Mary.” It appears that there are two persons each
answering the description in the will. That de-
scription, therefore, admits of two applications, only
one of which can have been intended by the testator.
Evidence is admissible to show which of the two
applications was intended.

(b) A, by his will, leaves to B “his estate called
Sulténpur Khurd.” It turns out that he had two
estates called Sulténpur Khurd. Evidence is admis-
sible to show which estate was intended.

68. Where there is an ambiguity or deficienc

Extrinsic evidence inad- 0D the face of the will,
missible in cases of patent 1O extrinsic evidence as
ambiguity or deficiency. g the intentions of the
testator shall be admitted.

Illustrations.

(a) A man hasan aunt Caroline and a cousin Mary,
and has no aunt of the name of Mary. By his will
be bequeaths 1,000 rupees to ‘“his aunt Caroline'
and 1,000 rupees to ‘ his cousin Mary,” and after-
wards bequeaths 2,000 rupees to *his before-men-
tioned aunt Mary.”” There is no person to whom the
description given in the will can apply, and evidence
is not admissible to show who was mecant by ‘“his -
before-mentioned aunt Mary.” The bequest is
therefore void for uncertainty under the seventy-
sixth section.

(b) A bequeaths 1,000 rupees to , leaving
a blank for the name of the legatee. Evidence is not
admissible to show what name the testator intended
to insert. .

(¢) A bequeaths to B Tupees, or ‘‘his
estate of . Evidence is not admissible to
show what sum or what estate the testator intended :
to insert. %

69. The meaning of any clause in a will is to

be collected from the

entire instrument, and

all its parts are to be
construed with reference to each other; and for o

this purpose a codicil is to be considered as part ks
of the will. :

Extringic  evidence ad-
missible in case of latent
ambiguity.

Mecaning of clause to be
collected from entire will.

Y ¢
Tllustrations. ; ; -

(a.) The testator fives_ to B a specific fund or pro- o
perty at the death of A, and by a subsequent clause =
gives the whole of his property to A. The effectof =
the several clauses taken together is to vest the '
cific fund or property in A for life and aiwrsgs
decease in B; it appearing from tho bequest
thatthe testator meant to use in a restricted
the words in which he describes what be giv

B

est



f : application to

(b.) Where a testator, having an estate one part
of which is called Black Acre, bequeaths the wholo
of his estate to A, and in another part of his will
bequeaths Black Acre to B, the latter bequest is to
be read as an exception out of the first, as if he had
gaid, I give Black Acre to B and all the rest of my
estate to A.”

70. General words may be understood in a
restricted sense were it
may be collected from the
will that the testator
meant to use them in
a restricted sense; and
words may be understood in a wider sense than
that which they usually bear, where it may be
collected from the other words of thetwill that
Rl the testator meant to use them in such wider
B sense,

‘When words may be un-
derstood in restricted senso
and when in sense wider
than usual,

Tllustrations.

(a.) A testator gives to A “his farm in the occupa-
tion of B,” and to C “all his marsh-lands in L.” Part
of the farm in the occupation of B consists of marsh-
lands in I, and the testator also has other marsh-lands
7 in L. The general words, “all his marsh-lands in

L,” are restricted by the gift to A. A takes the
whole of the farm in the occupation of B, including
that portion of the farm which consists of marsh-lands
in L,
(b.) Thetestator (a sailor on ship-board) bequeath-
ed to his mother his gold ring, buttons and chest of
*  clothes, and to his friend A (ashipmate) his red box,
clasp knife and all things not before bequeathed.
The testator’s share in a house does not pass to A

under this bequest.
(c.) A, by his will, bequeathed to B all his house-

hold furniture, plate, linen, china, books, pictures and
all other goods of whatever kind; and afterwards
bequeathed to B a specified part of his property.
Under the first bequest, B is entitled only to such
articles of the testator’s as are of the same nature
with the articles therein enumerated.
- 71. Where a clause is susceptible of two
. meanings, according to
gasyhtohriof, ;‘r:,‘;el?r:ff"bl" one of which it has gome
: effect, and according to
the other it can have none, the former is to be
preferred. ;

72. No part of a will is to be rejected as de-
stitute of meaning if it is
possible to put a reason-
able construction upon it,

73. If the same words occur in different parts

Tnterpretation of words ©Of the same will, they
repeated in different parts must be taken to have
of will. been used everywhere in
the same sense, unless there appears an intention
to the contrary.

74. The intention of the testator is not to be
set aside because it can-
. not take effect to the
\ full extent, but effect is

- to he given to it as far as possible. .

No part rejected, if it can
be reasounably construed,

Testator's intention tobe
effectuatedas furas possible.

LA * * *
~ 75. 'Where two clauses or gifts in a will are
St it of two inconsis- irreconcileable, so that

3 ent w, 7 they cannot possibly

_tli,,g last shall prevail,
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sion Act (X of 1865) modified for

Tllustrations. ;
; o wil
a.) The testator by the first clnuf? of his Wi
len(vos his estato of Rémnagar “to A,” and by th’(;'
last clause of his will leaves it “to B and not to A.

B shall have it. . a .
(0.) If a man at the commencement of his will

gives his house to A, and. ab the close of it‘._ directs
that his house shall be sold and the: proceeds mvestgd
for the benefit of B, the latter disposition shall prevail.

76. A will or bequest not expressive of any

Wil or bequest void for definite intention is void
uncertainty. for uncertainty.

Illustration.

If a testator says—‘I bequeath goods to A”; or
T bequeath to A”; or “‘I leave to A all the goods
mentioned in a schedule,” and no schedule is found ;
or “I bequeath ‘money,” ¢ wheat,’ ‘oil,”” or the like,
without saying how much, this is void.

77. The description contained in a will, of
property the subject of
gift, shall, unless a con-
trary intention appear
by the will, be deemed to
refer to and comprise the
property answering that description at the death
of the testator.

* * * = * *

82. Where property is bequeathed to any per-
son‘he is entitled to the
whole interest of the
testator therein, unless it
appears from the will that only a restricted in-
terest was intended for him.

83. Where property is bequeathed to a person
with a bequest in the al-
ternative to another per-
son or to a class of persons, if a contrary inten-
tion does not appear by thé will, the legatee first
named shall be entitled to the legacy, if he be
alive at the time when it takes effect; but if he
be then dead, the person or class of persons
named in the second branch of-the alternative
shall take the legacy.

. Words describing subject
refer to property answering
description at testator’s
death.

Bequest without words
of limitation.

Bequest in alternative.

Tllustrations.

(@) A bequestis made to A ortoB. A survi
the testator. B takes nothing, o
(2.) A bequest ismade to A or toB. A dies aft
the date of the will, and before the testut-oles aT];a;

log(acy goes to B.
c.) A bequest is mado to A or to B. A i
ab the date of the will. The legacy goes to Bls o
(d.) Prt(])lpcrty is bequeathed to A or his heirs, A
]suutre\i;fes o testator. A takes the property abso-
. (e.) Property is begueathed to A or hi
ﬁl}n.d Athdigsﬂiln it;he lifetime of the testa;,:ofw%;:lf
e death of the testator, the be g
eI r, the bequest to A’s nearest
* * * * * *
84. ‘Where property is bequeathed to a person
ek ol ords describ- and words are added
togaap z x:?n : ed to bequest ;:e]:.l;,};sd%sc:(iibe atc(liass of
! e ,butdo no
them as direct objects of a distinet and ?111132?
pendent gift, such person is entitled to the whole
interest of the testator therein, unless a contrar
intention appears by the i, : i




. The Khoj& Succession Bill, 1884.
(Schedule.—Portions of the Indian Succession Act (X of 1865 ) modified for
application to Wills made by Khojés.)

Illustrations.
(a.) A bequest is made—
to A and his children,
to A and his children by his present wife,
to A and his heirs,
to A and the heirs of his body,
to A and the heirs male of his body,
to A and the heirs female of his body,
to A and his issue,
to A and his family,
to A and his descendants,
to A and his representatives,
to A and his personal representatives,
to A, his executors and administrators.
In ecach of these cases, A takes the whole interest
which the testator had in the property.
(b.) A bequest is made to A and his brothers. A
and his brothers are jointly entitled to the legacy.

Ed * E * k *
85. . Where a bequest is made to a class of
Bequest to class of per- DEISONS under a general

sons under general descrip-  description only, no one
EHTETER, to whom the words of
the description are not in their ordinary sense
applicable shall take the legacy.

88. Where a will purports to make two be-

queststo the same person,
“_hR“les ~‘1{Jf CO"“!‘;‘OH%R and aquestion ariseswhe-
make two bequests to same ther the testatorintended
person. to make the second be-

quest instead of orin ad-
dition to the first, if there is nothing in the will
to show what he intended, the following rules
shall prevail in determining the construction to
be put upon the will :—

I'grst—If the same specific thing is bequeathed
twice to the same legatee in the same will, or in
the will and again in‘a codicil, he is entitled to
receive that specific thing only.

Second.—Where one and the same will or one
and the same codicil purports to make, in two
places, a bequest to the same person of the same
quantity or amount of anything, he shall be en-
titled to one such legacy only.

Third.—Where two legacies of unequal amount
are given fo the same person in the same will, or
in the same codicil, the legatee is entitled to both.

Fowrth.—Where two legacies, whether equal or
unequal in amount, are given to the same legatee,
one by a will and the other by a codicil, or each
by a different codicil, the legatee is entitled to
both legacies.

Explanation—In the four last rules, the word
“will” does not include a codicil.

Tllustrations.

(a.) A having ten shares, and nomore, in the Bank
of Bengal, made his will, which contains near its
commencement the words “I bequeath my ten
shares in the Bank of Bengal to B.” After other
bequests, the will concludes with the words “and I
bequeath my ten shares in the Bank of Bengal to B.”
B is entitled simply to receive A's ten shares in the
Bank of Bengal. . ;

(8.) A having one diamond-ring, which was given
him by B, bequeathed to C the diamond-ring which
was given him by B. A afterwards made a codicil
to his will, and thereby, after giving other legacics,
he bequeathed to C the diamond-ring which mas

_given him by B. C can claim nothing except the
" diamond-ring wihch was given to A by B.

vI.—8

(¢.) A, by his will, bequeaths to B the sum of 5,000
rupees, and afterwards, in the same will, repeats the
bequest in the same words. B is entitled to one
legacy of 5,000 rupees only. »

(d.) A, by his will, bequeaths to B the sum of
5,000 rupees, and afterwards, by the same will,
bequeaths to B the sum of 6,000 rupees. Bis entitled
to 11,000 rupees.

(e.) A, by his will, bequeaths to B 5,000 rupees,
and by a codicil to the will be bequeaths to him 5,000
rupees. B is entitled to receive 10,000 rupees.

(/.) A, by one codicil to his will, bequeaths to B
5,000 rupees, and by another codicil, bequeaths to
him 6,000 rupees. B is entitled to receive 11,000
rapecs. .

(9-) A, by his will, bequeaths “ 500 rupees to B
because she was his nurse,” and in another part of
the will bequeaths 500 rupees' to B ‘because she
went to England with his children.” B is entitled
to receive 1,000 rupees. Y :

() A, by his will, bequeaths to B the sum of 5,000
rupees and also, in another part of the will, an
annuity of 400 rupees. B is entitled to both legacies.

(2.) A, by his will, bequeaths to B the sum of
5,000 rupees and also bequeaths to him the sum of
5,000 rupees if he shall attain the age of 18. B is
entitled absolutely to one sum of 5,000 rupees, and
take a contingent interest in another sum of 5,000
rupees.

89. A residuary legatee may be constituted
by any words that show
an intention on the part
of the testator that the
person designated shall take the surplus or
residue of his property.

Tllustrations.

(@) A makes her will, consisting of several testa-
mentary papers, in one of which are contained the
following words :— ’
I think there will be something left, after all fune-
ral expenses, &c., to givo to B, now at school, towards
equipping him to any profession he may hereafter be
appointed to.”' B is constituted residuary legatee.

(5.) A makes his will, with the following passage
at the end of it:—“I believe there will be found
sufficient in my banker's hands to defray and dis-
charge my debts, which [ hereby desire B to do, and
keep the residue for her own use and pleasure.” B
i constituted the residuary legatee.

(c.) A bequeaths all his property to B, except cer-
tain stocks and funds, which he bequeaths to C. B
is the residuary legatee.

90. Under a residuary bequest, the legatee is
entitled to all property
belonging to the testator
ab the time of his death,
of which he has not made any other testamen-
tary disposition which is capable of taking effect.

* * * * * * *
91. If a legacy be given in general terms,

Constitution of residuary
legateo.

Property to which resi-
duary legatee eutitled.

Time of vesting of legacy
in general terms.

paid, the legatee has a
vested interest in it from the day of the death of
the testator, and, if he dies without having re-
ceived it, it shall pass to his representatives.

In what case legacy
lapses.

without specifying the '
time when it is gto be




sidue of the testator’s property unless it appear
by the will that theptesptator intended that it
should go to some other person. :

. In orser to entitle the representatives of the
legatee to receive the legacy, it must be proved
that he survived the testator.

Tllustrations.

(a.) The testator bequeaths to B ¢ 500 rupees
which B owes him.” B dies before the testator ; the
1 lapses. 3
eg(}af{ 4&) If:quest is made to A and his childven. A
dies before the testator or happens to be dead when
IR the will is made. The legacy to A aqd his children

~ lapses. . : A

(c.) A legacy is given A, and in caso of his dying
B before the testator, to B. A dies beforo the testator.

1!

The legacy goes to B. 1

(d.) A sum of money is bequeathed to A f91- life,
and after his death to B. A dies in the lifetime of
the testator. Bsurvives the testator. The bequest
it to B takes effect. :
g . (e) A sum of money is bequeathed to A on his
| completing his eighteenth year, and in case he should
k die before he completes his eighteenth year, to B.
\ A completes his eighteenth year, and dies in the life-
i . time of the testator. The legacy to A lapses, and the
bequest to B does not take effect. g

(£) The testator and’ the legatee perished in the
same shipwreck. There is no evidence to show which
died first. The legacy will laspe.

93. If a legacy be given to two persons

.. Jointly, and one of them
Legacy does not lapseif * ‘gie before the testator,

die b%ffo:;'&s{c:tﬁ. logatees 110 ‘other legatee takes
the whole.

1llustration.
The legacy is simply to A and B. A dies before

‘ the testator. B takes the legacy.
94.  But where a legacy is given to legatees
o : Rl i;] words which show that
ey 08 WOICS showing  tho tegtator intended to
3?;:;‘;:: :hx:x:.mon wogtee give them distinct shares
of it, then if any legatee
die before the testator, so much of the legacy as
was intended for him shall fall into the residue

+  of the testator’s property.
Tilustration.

A sum of monoy is bequeathed to A, B and C, to
be equally divided among-them. A dies before tho
testator. B and @ shall only take so much as they
_Would have had if A had survived the testator.

v, 95, Where the share that lapses is a part of
- : the general residue be-
o “‘,)n"’!‘;’;pi';ﬁ":ﬂ Biieigozs queathed by the will,
; that share shall go as
undisposed of, .

o Zilustration.
7 The festator bequeaths tho residue of his estate to
; A, B and G, to be equally divided between them. A

v. dies before the testator. Hig one-third of the re-
sidue gocs as undisposed of. -

96. Where a bequest shall have been made
to any son or other legi-
timate lineal male descon.-
dant of the testator, and
the legatee shall die in
: o, the lifetime of the testa-
«;,r;'b’l:lt any }eyzhmate lineal male descendant of
his shall survive the testator, the bequest shall

When bequest to testa-
- tor's lineal descendant does
not lapse on his death in

- testator’s lifetime,
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not lapse, but shall take effect as if fihe fc'ltei:-tht }?:
the legatee had happened immediately a te jiho
death of the testator, unless a contrary inten
shall appear by the will.
Tllustration.

kes his will, by which he bequeaths a sum
of ﬁ)orrluc:;' to his son B%or his own absolute mse and
benefit. B dies before A, leaving a son C who suﬁ*-
vives A, and having made his will whcrebyThe
bequeaths all his property to his widow D. e
money goes to D.

. Wi bequest is made to one person,
e ! for the benefit of another,

the legacy does not lapse
by the death, in the
testator’s lifetime, of the
person to whom the bequest is made.

98. Where a bequest is made simply to a
described class of per-
sons, the thing bequea-
thed shall go only to
such as shall be alive at the testator’s death.

* % % * * * £

Bequest to A for bencfit
of B does not lapse by A’s
death.

Survivorship in case of
bequest to described class.

! Tllustrations.

(a.) A bequeaths 1,000 rupees to “ the c!li]d.ren of
B without saying when it is to be distributed
among them. 1 had died previous to the date of
the will, leaving three children, C, D and E. E
died after the date of the will, but for the death
of A. CandD smrvive A. The legacy shall belong
to C and D, to the exclusion of the representatives
of 1.

(0-) A bequeaths a legacy to the children of B,
At the time of the testator’s death, B hasno children.
The bequest is void.

P * 5 % ¥ * *

PART XII.
Or Vorb BEQUESTS.
99. Where a bequest is made to a person by
a particular description,
and there is no person
in existence at the tes-
tator’s death who an-
swers the deseription,

Bequest to person by
particular description, who
1s not in existence at testa-
tor’s death,

the bequest is void.
® * * * * *
Lllustrations,

(a-) A bequeaths 1,000 rupees to the eldest son of
B." At the death of tho testator B has no son.
The bequest is void.

AR LS Sy R e

101. No bequest is valid whereby the vesting
of the thing bequeathed
- may be delayed beyond
the lifetime of one or more persons living at the
testator’s decease. .

* * * * % Y

102. If a bequest is made to a class of persons,
e s with regard to some of

of whom may come undey Whom if is inoperative

rules in Section 101, by reason of the rules

: : : contained in the last pre-

ceding section, such bequest shall he wholly void.
* X 3 * * *

Rule against perpetuity.
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1038. Where a bequest is void by reason of any
of the rules contained in
the two last preceding
sections, any bequest
: contained in the same
will and intended to take effect after or upon
failure of such prior bequest is also void.
* * * * * *

104.. A direction to accumulate the income
arising from any pro-
perty shall be void ; and

Bequest to take effect
on failure of bequest void
under Section 101 or 102.

Effect of direction for

accumulation.
the property shall be
disposed of as if no accumulation had been

directed.

Eaception—Where the property is immove-
able, or where accumulation is directed to be
made from the death of the testator the direc-
tion shall be valid in respect only of the income
arising from the property within one year next
following the testator’s death ;

and at the end of the year such property and
income shall be disposed of respectively, as if
the period during which the accumulation has
been directed to be made had elapsed.

Tllustrations.

(n.) The will directs that the sum of 10,000 rupees
shall be invested in Government-securities, and the
income accumulated for 20 years, and that the prin-
cipal, together with the accumulations, shall then be
divided between A, Band C. A, Band Cave entitled
to receive the sum of 10,000 rupees at the end of the
year from the testator’s death.

(b.) The will directs that 10,000 rupees shall be
invested and the income accumulated until A shall
marry, and shall then be paid to him. A is entitled
to receive 10,000 rupees at the end of a year from
the testator’s death.

(¢.) The will directs that the rents of the farm of
Sulténpur shall be accumulated for ten years, and
that the accumulation shall be then paid to the
eldest son of A. At the death of the testator, A has
an eldest son living, named B. B shall receive at the
end of one year, from the testator’s death the rents
which have accrued during the year, together with
* any interest whichmay have been made by investing
them. 3

, W *

* *

(e.) A bequeaths a sum of money to B, to be paid

to him when he shall attain the age of 18, and
divects the interest to be accumulated till he shall
arrive at that age. At A’s death the legacy be-
comes vested in B; and so much of the interest
as is not required for his maintenance and education
is accumulated, not by reason of the direction con-
tained in the will, but in consequence of B’s minority.

PART XIIT.
OF THE VESTING OF LEGACIES.

106. Where by the terms of a bequest the lega-
tee is not entitled to
Date of vesting of legacy immediate possession of
when paynment or posses: - he thing bequeathed, a
Sl0BPostioncs: : right to receive it at the
proper time shall, unless a contrary intention
appears by the will, become vested in the
legatee on the testator’s death, and shall pass to
the legatee’s representatives if he dies before that
time and without having received the legacy.
And in such cases the legacy is from the testa-
tor's death said to be vested in interest.

Ezplanation.—An intention that a legacy to
any person shall not hecome vested in interest in
him is not to be inferred merely from a provision
whereby the payment or possession of the thing
bequeathed is postponed, or whereby a prior in-
terest therein is bequeathed to some other person
or wlhereby the income arising from the fund
bequeathed is directed to be accumulated until
the time of payment arrives, or from a provision
that, if a particular event shall happen, the lega-
cy shall go over to another person.

Lllustrations. :

(a.) A bequeaths to B 100 rupees, to he paid to
him at the death of C. On A’s death the legacy be-
comes vested in interest in B, and if he dies before
C, his representatives are entitled to the legacy.

(b.) A bequeaths to B 100 rupees, to be paid to
him upon his attaining the age of 18.  On A’s death
the legacy becomes vested in interest in B.

(c.) A fund is bequeathed to A for life, and afier
his death to B. On the testator's death the legacy
to B becomes vested in interest in B.

(d.) A fund is bequeathed to A until B attains the
age of 18, and then to B. _The legacy to B is vested
in interest from the testator’s death, e

(e.) A bequeaths the whole of his property to B
upon trust to pay certain debts out of tho income,
and then to make over the fund to C. At A's death
the gift to C becomes vested in interest in him. :

(#.) A fund is bequeathed to A, B and € in equal
shares, to be paid to them on their attaining the age
of 18 respectively, with o proviso that, if all of them
die under the age of 18, the legacy shall devolve
upon D. On the death of the testator, the shares
vest in interest in A, B and C, subject to be divested
in case A, B and C shall all die under 18, and upon

the death of any of them (except the last survivor)
under the age of 18, his vested interest passes, so
subject to his representatives.

107. A legacy bequeathed in case a specified

Dato of vesting when uncertain event shall
legacy ~contingent upon happen does not vest un-
specified uncertain event. til that event happens.

A legacy bequeathed in case a specified uncer-
tain event shall not happen does not vest until
the happening of that event becomes impossible.

In either case, until the condition has been
fulfilled, the interest of the legatee is called con-
tingent.

Lzception.—Where a fund is bequeathed to
any person upon his attaining a particular age,
and the will also gives to him absolutely the in-
come to arise from the fund before he reaches
that age, or directs the income, or so much of it
as may be necessary, to be applied for his benefit,
the bequest of the fund is not contingent.

1llustrations.

(a.) A legacy is bequeathed to D in case A, Band
C shall all die under the age of 18&. D has a contin-
gent interest in the lezacy until A, B and C all die
under 18, or one of them attains that age.

(b.) A sum of mouey 18 bequeathed to A *in case
he shall attain the age of 18,” or, “when he shall
attain the age of 18" A’s interest in the legacy is
contingent until the condition shall be fulfilled by
his attaining that age. o

(¢:) An estate is bequeathed to A for life, and
after his death to B, if B shall then be livin G

B shall not be then living, to C. A, B and C survive
. the testator. i

B and C each take a conting

terest in the estate until the event which is
it in one or in the other shall have happen

»




(d.) An cstate is bequeathed as in the case last
supposed. B dies in the lifetime of A and C. Upon
the death of B, C acquires a vested right to obtain
possession of the estate upon A’s death,

(e.) A legacy is bequeathed to A when she shall
attain the age of 18, or shall marry under that age
with the consent of B, with a proviso that, if she
shall not attain 18, or marry under that age with
B's consent, the legacy shall go to C. A and Ceach
take a contingent interest in the legacy. A attains

. the age of 18. A becomes absolutely entitled to the
legacy, although she may have married under 18
without the consent of B.

(f) An estate is bequeathed to A until he shall
marry, and after that event to B. B’s interest in
the bequest is contingent until the condition shall
be fulfilled by A’s marrying.

(9.) An estate is bequeathed to A until he shall
tako advantage of the Act for the Relief of Insolvent

- Debtors, and after that event to B.  B’s interest in

* the bequest is contingent until A takes advantage of
the Act.

(%) An estate is bequeathed to A if he shall pay
500 rupees to B. A’s interest in the beguest is con-
tingent until he has paid 500 rupees to B.

(7.) A leaves his farm ‘of Sulténpur Khurd to B,
if B shall convey his own farm of Sulténpur Buzurg
to C. B’s interest in the bequest is contingent until
he has conveyed the latter farm to C.

(J-) A fund is bequeathed to A if B shall not
marry C within five years after the testator’s death.
As interest in the legacy is contingent, until the
coudition shall be fulfilled by the expiration of the
five years without B's having married C, or by the
occurrence, within that period, of an eveut which
makes the fulfilment of the condition impossible.

(#.) A fund is bequeathed to A if B shall not make
any provision for him by will. The legacy is con-

“ tingeut until B’s death.

(1), A bequeaths to B 500 rupeos a year upon his
attaining the age of 18, and directs that the interest,
or a competent;, part thereof, shall bo applied for his
benefit until he reaches that age. The legacy is
vested. &

(m.) A bequeaths to B 500 rupces when he shall
attain the age of 18, and directs that a certain sum,
out of another fund, shall be applied for his main-
tenanco until he arrives at that age. The legacy
is contingent. : !

108. Where a bequest is made only to such

Vesting of intercst in be- members of a class as
qu]eat to n;ucillll members of shall have attained a
aclassasshall haveattained particular ao .

articular age. D SN ReEsOn
it $E% who has not attained
that age cannot have a vested interest in the
legacy.
* * * * * * *

PART XIV.
OF ONEROUS BEQUESTS.

109. Where a bequest imposes an obligation
* on the legatee, he can
i,ake nothing by it unless

. he accepts it fully,

Wi Tllustration. 3 et

- A haying shares in (X)), a prosperous 7o; g

company, and_slso shares in (V), a ji?:f S

company in difficulties, in respect of which shares

 heavy calls are expected to be made, bequeaths to B

all Lis shares in joint stock companies. B rofuses
u_ﬁgg;a(;%;pt the shares in (Y). He forfeits the shares
i @) 7 SRR

Onerous bequeat'.'

. specified.
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110. Where a w
One of two scparate and independent bcqueststlto
independent hequests to the same pers‘;)n,.t Ze
legatee is at, liberty to

same person may be accept-
ed and other refused. aceept one of them and

refuse the other, although the former may be
heneficial and the latter onerous.
Tllustration.

A having a lease for a term of years of a house ab
a rent which he and his representatives are bound to
pay during the term,and which is higher than the
house can be let for, bequeaths to B the lease and a
sum of money. B refuses to accept the lease. He
shall not by this refusal forfeit the money.

PART XV.
Or CONTINGENT BEQUESTS.
111, Where a legacy is given if a specified

uncertain event shallhap-

Bequest contingent upon e g
specified uncertain event, peén, and no time is men-
no time being mentioned tioned in the will for

IO st uce the occurrence of that

event, the legacy cannot take effect unless such

event happens before the period when the fund

bequeathed is payable or distributable.
Tlustrations.

(a.) A legacy is bequeathed to A, and in case of
his death, to B. If A survives the testator, the
legacy to B does not take effect.

(b.) A legacy is bequeathed to A, and in case of
his death without children, to B. If A survives the
testator or dies in his lifetime leaving a child, the
legacy to B does not take effect.

(c-) A legacy is bequeathed to A. when and if he
attains the age of 18, and in case of his death, to B.
A aftains the age of 18. The legacy to B does not
take effect.

_(d.) A legacy is bequeathed to A for life and after
his death to B, and, “in case of B’s death without
children,” to C. The words “in caseof B's death
without cl]:}ﬂdrltlznl'i 31'0 to be understood as meaning
in case shall die without childr 'ing
e B hildren during the

_(e:) A legacy is bequeathed to A for life, and after
his death to B, and, “in case of B's death,” to C.
The words “in case of B’s death” are to be consider-
e;lzs"meunmg “in case B shall die in the lifetime
of A.

112. Where a bequest is made to such of cer-

. Bequest to ,‘],c}l,l ,;)f cor. bain persons as shall be

ain persons asshall bo sur-  Surviving at someperiod
viving at some périod not bu: the gxact per%)od is
not specified
shall go to such of them as sﬁ)a,]l be( ,a};ilzli l:t‘,g 2?1

: 3 . Chheed 50 €
time of payment or distribution, unless g, contra-
1y intention appear by the will N .

Tllustrations,

(@) Prbperty i8 bequeathed ¢

equally divided between them, or :oAthznsinB{vf; b;

i‘,hem. If both A and B survive the testator, tl?

beegfncy ;;sl e%eu_atlly divided between them, It A,c'lictx0
ore i {

pa ’B? stator, and B Survives the testator, it

(&) Property is bequeathed to A for J:

}:1‘8 death to B and C, to be equally ggvliiifg:iaggtnfter

li;'::’::i' Zr tg the survivor of them, B dies duringw :ﬁn

fhootd; survives A. At A’s death the legacy goe:

* * * * 2
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(d.) Property is bequeathed to A for life, and after
his death to B and C, with a direction that, in case
either of them dies in the lifetime of A, the whole
shall go to the survivor. B dies in the lifetme of
A. Afterwards C dies in the lifetime of A. The
legacy goes to the representative of C.

PART XVI. .
Or CONDITIONAL BEQUESTS.

Bequest upon impossible 113. A bequest upon an

condition. impossible condition is
void.
Tllustrations.

(a.) An estate is bhequeathed to A on condition
that he shall walk onej hundred miles in an hour.
The bequest is void.

(6.) A bequeaths 500 rupees to B on condition that
he shall marry A’s daughter. A’s daughter was
dead at the date of the will. The bequest is void.

114. A bequest upon a condition the fulfil-
ment of which would be
contrary to law or to
morality is void.

(a.) A hequeaths 500 rupeces to B3 on condition that
he shall murder C. The bequest is void.

(b.) A bequeaths 5,000 rupees to his niece if she
will desert her husband. The bequest is void.

115. Where a will imposes a condition to be

Fulfitment of condition fulfilled before the lega-
precedent to vesting of tee can take a vested
legacy. interest in the thing be-
queathed, the condition shall be considered to
have been fulfilled if it has been substantially
complied with.

Bequest upon illegal or
immoral condition,

Lllustrations.

(a.) A legacy is bequeathed to A on condition that
he shall marry with the consent of B, C, D and E.
A marries with the written consent of B. C is pre-
sent at the marriage. D sonds a preseut to A
previous to the marriage. ¥ has been personally
informed by A of his intentions, and has made no
objection. A has fulfilled the condition.

(b.) A legacy is bequeathed to A on condition thai
he shall marry with the consent of B, Cand D. D
dies. A marries with the consent of B and C. A
has fulfilled the condition.

(c.) A legacy is bequeathed to A on condition that
he shall marry with the consent of B, Cand D. A
marrics in the lifetime of B, C and D, with the con-
sent of B and C only. A has not fulfilled the con-
dition.

(d.) A legacy is bequeathed to A on condition
that he shall marry with the consent of B, C and D.
A obtaius tke unconditional assent of B, C and D to
his marriage with B, Afterwards B, C and D capri-
ciously retract their consent. A marries B. A has
fulfilled the condition.

(e.) A legacy is bequeathed to A on condition
that he shall marry with the consent of B, C and D.
A marries without the consent of B, C and D, bus
obtains their consent after the marriage. A has not
fulfilled the condition.

(f) A makes his will, whereby he bequeaths a sum
of money to B if B shall marry with the consent of
A’s executors. B marries during the lifetime of A,
and A afterwards expresses his approbation of
the marriage. A dies. The bequest to B takes effect.

(g-) A legacy is bequeathed to A. if he executes a
certain document within a time specified in the will-
The document is executed by A within a reasonable
time, but not within the time specified in the will.

vI.—9

A has not performed the condition, and is mnot
entitled to receive the legacy.

116. Where there is a bequest to one person

Bequest to A and on and a bequest of the
failure of prior bequest, to same thing to another, if
B. the -prior bequest shall
fail, the second bequest shall take effect upon the
failure of the prior bequest, although the failure
may not have occurred in the manner contem-
plated by the testator.

Tllustrations.

(a.) A bequeaths a sum of money to his own
children surviving him, and if they all die under
18, to B. A dies without having cver had a child.
The bequest to B takes effect. -

(b.) A bequeaths a sum of money to B, on condi-
tion that he shall execute a certain document within
three months after A's death, aud if he should
neglect to do so, to C. B dies in the testator’s
lifetime. The bequest to C takes effect.

117. "Where the will shows an intention that

When sceond bequest ohe second bequest shall
not to takeeflecton failure take effect only in the
of first. event of the first bequest
failing in a particular manner, the second hequest
shall not take effect unless the prior bequest fails
in that particular manner..

Tllustration.

A makes o bequest to his wife, but in case she
should die in his lifetime, bequeaths to B that which
he had bequeathed to her. A and his wife perish
together, under circumstances which make it impos-
sible to prove that she died before him. The bequest
to B does not take effect.

118. A bequest may be made to any person

BequesOovereaaiinoral with the condition su-
upon  happening or not peradded that in case a
happening  of  specified  gpecified uncertain event
untercaiovety shall happen, the thing
bequeathed shall go to another person ; or, that
in case a specified uncertain event shall not
happen, the thing bequeathed shall go over to
another person.

In each case the ulterior bequest is subject to
the rules contained in sections 107, 108, 109,
110, 111, 112, 113, 114, 116, 117.

Tllustrations.

(a.) .A sum of money is bequeathed to A, to be
paid to him at the age of 18, and if he shall die
before he attains that age, to B. A takes a vested
interest in the legacy, subject to be divested and to
go to B in case A shall die under 18.

(b.) An estate is bequeathed to A with a proviso
that, if A sball dispute the competency of the testator
to make a will, the estate shall go to B. A disputes
the competency of the testator to make a will, The
estate goes to B.

* * * * *

(d-) A sum of money is bequeathed to A and B,
and if either should die during the life of C, then to
the survivor living at the death of C. A and B die
before C. The gift over cannot take effect, but the
representative of A takes one-half of the money and
the representative of B takes the other half.

(e.) A bequeaths to B the interest of a fund for
life, and directs the fund to be divided, at her death,
equally among her three children, or such of them

as shall be living at her death.  All the children of

B die in B’s lifetime. The bequest over cannob

take effect, but the interests of the children passto

their representatives.

.

|




119. An ulterior bequest of the kind contem-
Condition must bostrictly plated by the last preced-

fulfilled. ing. section cannot take

offect unless the condition is strictly fulfilled.

i ; Tllustrations.

° (o) Alegacyis bequeathed to A, with a proviso

that, if he marries without the consent of B, C and

D, tho legacy shall go to B. D dies. Tven if A

E does not take effect. ; .
(2.) A legacy is bequeathed to 4, with a proviso
that, if he marries without: the consent of B, the
Jegacy shall go to C. A marries with the consent’ of
B> B Ho afterwards becomes a widower and marries
" again without tho consent of B. The bequest to (¢
k= does not take effect. :
b (c) A legacy is bequeathed to A, to be paid at
18, or marriage, with a proviso that, if A dies under
18, or marries without the consent of B, the legacy
: shall go to G, A marvies under 18, without the
¥ consent of B, The bequest to C takes effect.
B 120. If the ulterior bequest hi not valid, the
e i west mot coriginal bequest is not
g atrg:ltﬁm }>y I;S:\l-alidity of affected by it.
second.
Tllustrations,

(a.) An estate is bequeathed to A for his life, witha
condition superadded that if he shall not on a given
_day walk 100 miles in an hour, the estato shall go to
B. The condition being void, A retains his estate
as if no condition had been inserted in the will.
= (b)) An estato is bequeathed to A for her life, and
if she do not desert her husband, to B. A is entitled
to tho estate during her life as if no condition had
been inserted in the will.
. (c.) Anesiateis bequeathed to A. for life, and, if he
marries, to the eldest son of B forlife. B, ut the
dato of the testator’s death, had not had ason. The
nest over is void under section 92, and A is
entitled to the estate during his life.
121. A bequest may be made with the condi-
tion superadded that it
. Boquest conditioned that  Shall cease to have efiect
it shall cease to have efiect in case a specified uncer-

in case specified uncertain .
evont shal happen ornos t&in event shall happen,

Lappen. or in case a specified un-
certain ‘event shall not
happen.

Tlustrations.
f (a.) An cstate is bequeathed to A for his life, with
. a proviso that, in case he shall cut down a certain
'\ wood, the bequest shall cease to have any'effect. A
cuts down the wood ; he loscs his life-interest in the
cstate.
{b.) An estato is bequeathed to A, provided that,
if he marries under the age of 25 without the consent
" of the executors named in the will, the estate shall
cease to belong to him. A marries under 25 without
‘the consent of the executors. The estate ceases to
‘belong to him. Y
~ (e) An estata is bequeathed to A, provided that,
~ if he shall not go to England within three yearsafter
;:L the testator's death, bis interest in the estate shall
~ cease. A does not go to England witlin the time
resoribed. His interest in the estate ceases.

marries without the consent of B and C, the gift to’
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shall ceaso to have any offect. 1 becomes a nun It

the lifetime of A. She thereby loses her contingent
interest in the fund.

122. In order that a condition that a bequest

: : . shall cease to have effect

Such condition must no calid. iti 05—

be invalid undersection 107. lsr:;’gi 1;({];;]'1;%6“;;3;?: c:()

which it relates be one which could legally con-

stitute the condition of a bequest as contemplated
by the one hundred and seventh section. !

"123.. Where a hequest is made with a condi-

tion - superadded that,

Result of legatee render- —y Jogs the legatee shall

ingimpossible or indefinite- o
lygpostpouing act forwhich  perform a cer tain act, the

no time specilicd and _o;: subject-matter of the be-
non-performance of whic Sebie oo to another
subject-matter to go over. | unSb shall ‘39 0 anot 9

person, or the bequest

shall cease to have effect, but no time is specified

- for the performance of the act, if the legatee

takes any step which renders impossible or in-
definitely postpones the performance of the act
required, the legacy shall go as if the legatee had
died without performing such act.

Tllustrations.

(a). A bequest is made to A with a proviso that,
unless he enters the army, the legacy shall go over to
B. A takes holy ovders, and thereby renders it im-
possible-that he should fulfil the condition. B is en-
titled to receive the legacy.

(b). A bequest is made to A with a proviso that it
shall cease to have any effect if he does not marry B's
daughter. A marrics a stranger, and thereby indefi-

* nitely postpones the fulfilment of the condition. The

bequest ceases to have effect.
124.  Where the will requires an act to be per-
Performance of condition, formed by the legatee
precedent or subsequent, within a specified time,
within specified time, cither as a condition” to
be fulfilled before the legacy is enjoyed or as a
condition upon the non-fulfilment of which the
subject-matter of the bequest is to go over to
another person, or the hequest is to cease to have
effect, the act must be performed within the time
specified, unless the performance of it be preven-
ted by fraud, in which
case such further time
‘ shall be allowed as shall
be requisite to make up for the delay caused by
such fraud. ‘

Turther time in case of
fraud.

. PART XVIIL.
Of Bequests with directions as to application or
_enjoyment.
125. Where a fund is bequeathed absolutely
Direction that funds be kol forgthoRbenciil 9f
employedin particularman- 811y person, but the will
Eﬁisidfi%“";‘g nb:oluto lr»c- contains & direction that
ame CRR ¢ 1
Lot anb o b o OF it shall be applied or en-
: _ Joyed in a particular
manner, the legatee shall be entitled to receive the
f‘}md asif the will had contained no such divec-
ion. ;

Ilustration.

A sum of money is bequeathed towards purchasing
a country-residence for A, or to purchase an annuity

for A, or to purchase a commission in the army for .

4, or to place A in any business,. ‘A chooses to

receive the legacy in money. Heis entitled to doso«

BN
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126. Where a testator absolutely bequeaths
a fund, so as to sever
it from his own estate,
but directs that the mode
of enjoyment of it by the
legatee shall be restrict-
cd so as to secure a specified benefit for the
legatec ; if that benefit cannot be obtained for the
‘legatee, the fund belongs to him as if the will
had contained no such direction.
* * # * * *

127. Where a testator does not absolutely be-
queath a fund:so as to
sever it from his own
estate, but gives it for
certain purposes and
part of those purposes cannot be fulfilled, the
tund, or so much of it as has not been exhausted
upon the objects contemplated by the will, re-

mains a part of the estate of the testator.
* # # * # #

Direction that mode of
enjoyment of absolute be-
quest is to be restricted, to
secure specified benefit for
legatee.

Bequest of fund for cer-
tain purposes, some of which
cannot be fulfilled.

PART XVIIL
Of Bequests to an Ezecutor.

128. If a legacy is bequeathed to a person
who is named an execu-
tor of the will, he shall
not take the legacy un-
less he proves the will or
otherwise manifests an
intention to act as executor.
Tllustrotion.

A legacy is given to A, who is named an executor.
A orders the funeral according to the directions con-
tained in the will, and dies a few days after the
testator, without having proved the will. A has
manifested an intention to act as executor.

PART XIX.
Of Specific Legacies.

129. Where a testator bequeaths to any per-
son a specified part of his
property, which is distin-
guished from all other parts of his propetty, the
legacy is said to be specific.

Tllustrations.

(a.) A bequeaths .to B—

*“ the diamond-ring presented to him by C:”

“his gold chain :”

‘“a certain bale of wool :”

“q certain piece of cloth :”

““all his household-goods, which shall be in or
about his dwelling-house in M Street, in
Calcutta, at the time of his death :”

“the sum of 1,000 rupees in a certain chest:”

“the debt which B owes him :”

‘“all his bills, bonds and securities belonging
to him lying in his lodgings in Calcutta :”

‘“all his furniture in his house in Calcutta :”

“all his goods on hoard a certain ship then
lying in the river Hughly :”

' 2,009 rupees which he has in the hands of
(0

Legatee named as exe-
cutor cannot take unless he
shews intention to act as
exccutor,

Specific legacy defined.

¢ the money due to him on the bond of D :”

¢ his mortgage on the Rémpur factory.”

‘“one-half of the money owing to him on his
mortgage ‘of Rdmpur factory : ”

1,000 rupees being part of a debt due to him

from C:”

-where stocks, &c., in which

“his capital stock of 1,000l in East India

stock :"”

“his promissory notes of the CGtovernment of o
]India. for 10,000 rupees in their 4 per cent. I8
oan.” 3

“all such sums of money as his executors may,
after his death, receive in respect of the
debt due to him from the insolvent firm of
D). and Company :”

“all the wine which he may have in his cellar
at the time of his death :”

““such of his horses as B may select :”

‘“all his shares in the Bank of Bengal :” .

““all the shares in the Bank of Bengal which
he may possess at the time of his death:”

““all the money which he hag in the 5% per
cenf. loan of the Government of India :

‘“all the Government-securities he shall be
cntitled to at the time of his decease.”

Tach of these legacies is specific.

(b.) A having Government promissory notes for
10,000 rupees, bequeaths to his executors “ Govern-
ment promissory notes for 10,000 rupees in trust to
sell ” for the benefit of B.

The legacy is specific, «

(c.) A having property at Benares, and also in
other places, bequeaths to B all his property at
Benares. .

The legacy is specific.

(d.) A hequeaths to B—

his house in Calcutta :

his zamindari of Rémpur:

his taluq of Rimnagar :

his lease of the indigo-factory of Salkya :

an annuity of 500 rupees out of the rents of
his zaminddrf of W.

A dirccts his zaminddr! of X to be sold, and the
proceeds to be invested, for the benefit of

Each of these bequests is specific.

(e.) A by his will charges his zaminddri of Y with
an annuity of 1,000 rupees to C during his life, and
subject to this charge he bequeaths the zamindéri to
D. IKach of these bequests is specific. K

(/) A bequeaths a sum of money— /

to buy a house in Calcutta for B :

to buy an estate in zila Faridpur for B.

to buy a dinmond-ring for B :

to bay a horse for B :

to be invested in shares in the Bank of Ben-
gal for B:

to be invested in Government-securities for B:

A bequeaths to B—
“ a diamond-ring : ”’
“a horse :”
10,000 rupees worth of Government
securities :” i
“an annuity of 500 rupees :” ?
2,000 rupees, to be paid in cash :”
‘50 much money as will produce 5,000 rupees
4 per cent. Government-securities.” .
These bequests are not specific. ) :
(g.) A, having property in England and property.
in India, bequeaths a legacy to B, and directs that
it shall be paid out of the property which he m
leave in Indiu. He also bequeaths a legacy to
and directs that it shall be paid out of the property
which he may leave in England. o
No one of these legacies is specific. it

130. Where a sum certain is

Bequest of sum certain 1€GaCy
merely

invested are described.



ties in which it is invested are described in the
will.
Tltustration.
A bequeaths to B—
10,000 rapees of his funded property :”
£ 10,000 rupees of his property now invested
in shares of the East Indian Railway Com-
5 1%,000 rupees ab present secured by mort-
A gage of Rimpur factory.”
No one of these legacies is specific.
131. Where a bequest is made in gencral
terms of a certain amount
mﬁﬂq“e;:dof sgoz‘k ‘r"h?lrlo of any kind of stock, the
eq“n’; gre;“ufr e omh ot legacy isnotspecific mere-
stock of same kind, ly because the testator
was,at the dateof his will,

possessed of stock of the specified kind, to an
equal or greater amount than the amount be-
“queathed.
Tllustration.

A bequeaths to B 5,000 rupees 5 per cent. Govern-
ment-securitics. A had at the date of the will five
per cent. Government-securities for 5,000 rupees.

The legacy i3 not spocific.

182. A money-legacy is not specific merely

because the will directs

Bequest of money where  its‘payment to be post-

not payable until part of 1,oped until some part of
's property disp

of in certain way. . the property of the testa-

tor shall have been re-

duced to a certain form, or remitted to a certain

place.

Tlustration.

A bequeaths to B 10,000 rupees, and directs that
this legacy shall be paid as soon as A’s property in
India sball be realized in England.

The legacy is not specific,

133. Where a will contains a bequest of the

When eénumerated arti- residue of the testator’s
cles not deemed specifically property along with an
bequeathed. enumeration of some
items of property not previously bequeathed, the
‘articles enumorated shall not be deemed to be
specifically bequeathed.

R ok LI g R
136. If there be a deficiency of assets to
X Whero deficiency of as- Doy legacies, a_specific

sets to pay logacics, epecific 16gacy is not lable to
logacy not to abate with abate with the general
gencral legacies. legacies.

PART XX.

Of Demonstrative Legacies.
187. Where a testator bequeaths a certain sum
Demonstrative  legac ok D0nepNon e cartain
R 819 quantity of any other
| commodity, and refers to
a particular fund or stock so as to constitute the
~ same the primary fund or stock out of which
gayment 15 to be made, the legacy is said to be
emonstrative.
t«zlnatiome-'lc’lhe 3 distinction between a
ific legacy and a demonstrative legacy con-
s;stsinth%:,cthat-— ‘ : s
‘where specified property is given to the legatee,
egacy. is specific ; :
re the legacy is directed to be paid out of
. property, it is demonstrative.
(o 2%
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Tllustrations.

to B 1,000 rapees, being part
of 3 debb due to him from W. He also bequeaths to
C 1,000 rupees tobe paid out of the debt due to him
from W. The legacy to B is specific; the legacy to
C is demonstrative.

(8.) A bequeaths toB— ~ :
¢ ton bushels of the corn which shall grow in

his field of Greenacre :”

%80 chests of the indigo which shall be made
at his factory of Rimpur:”

10,000 rupees out of his five per cent. pro-
missory notes of the Government of India :”

an annuity of 500 rupees ““from his funded
property :”

41,000 rupees out of the sum of 2,000 rupces
due to him by C.”

A hbequeaths to B an annuity, and directs it to be
paid out of the rents arising from his tiluq oy
Rimnagar.

A bequeaths to B—

10,000 rupees out of hisestate at Rimnagar,”

or charges it on his estate at Rimnagar :
£©10,000 rupees, being his share of the capital
embarked in & certain business.”
Each of these bequests is demounstrative.
138.  Where a portion of a fund is specifically
Order of payment when bequeathed and a legacy
legacy directed to be paid is directed to be paid out
out of fand the subject of of the same fund, the
specific legacy. . . S
portion specifically be-
queathed shall first be paid to the legatee, and
the demonstrative legacy shall be paid out of the
residue of the fund, and, so far as the residue
shall be deficient, out of the general assets of the
testator.

(a.) A bequeaths

Illustration.

A bequeaths to B 1,000 rupees, being part of a deht
due to him from W. He also bequeaths to C 1,000
rupecs to be paid out of the debt due to him from
W. The debt dae to A from W. is only 1,500 rupecs ;
of these 1,500 rupeos, 1,000 rupees belong to B, and
500 rupees ave to be paid to C. Cis also to receive
500 rupees out of the general assets of the testator.

PART XXI.

Of Ademption of Tegacies.
139. If anything which has been specifically
ﬁc;lueathed does ot
elong to the tes :
the time of his death or has boen conve:tfc?cgoiluzﬁ
property of a different kind, the legacy is adeem-
ed ; thab is, it cannot take effect by reason of the
subject-matter having been withdrawn from the
operation of the will.
Tllustrations.

(@.) A bequeaths to B—
¢ the diamond-ring presented to him by G-
R e 7.0,
‘“a certain bale of wool :
“a certain picce of cloth: " - ¢
‘“all his household-goods which shall be in
or :g)c;ub his dwelling-house in M Street
in Calcutta, at the time of hj 2
A, in bis lifotime, 2 et
sells or gives away the ring:
converts the chain into a cup:
converts the wool into cloth :
ﬁﬁkes the hclot;h into & garment :
es another house into whi
T . ich he removes all

Ademption explained.
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Tach of these legacics is adeemed.

(b.) A bequeaths to B—
 the sum of 1,000 rupees in a certain chest :
“ all the horses in his stable.”

At the death of A, no money is found in the chest,
and no horses in the stable.

The legacies are adeemed.

(c.) A bequeaths to B certain bales of goods. A
takes the goods with him on a voyage. The ship and
goods are lost at sea, and A is drowned.

The legacy is adeemed.

140. A demonstrative legacy is not adeemed
by reason that the pro-
perty on which it is
charged by the will does
not exist at the time of thedeath of the testator,
or has been converted into property of a different
kind ; but it shall in such case be paid out of the
general assets of the testator.

141. Where the thing specifically bequeathed
is the right to receive
something of value from
a third party, and the
testator himself receives
it, the bequest is adeemed.
Tllustrations.
(a.)- A bequeaths to B—
“ the debt which C owes him :”

¢2,000 rupees which he has in the hands
of D:”
¢ the money due to him on the bond of E :”
“his mortgage on the Rémpur factory.”
All these debts are extinguished in A’s lifetime,
some with and some without his consent,
All the legacies are adeemed.
(b.) A bequeaths to B—
“his interest in certain policies of life-
assurance,”
A in his lifetime receives the amount o? the
policies. The legacy is adeemed.

142. The receipt by the testator of a part of
an entire thing specifi-
cally bequeathed shall
operate as an ademption

of the legacy to the ex-
tent of the sum received.

Non-ademption of de-
monstrative legacy.

Ademption of specific
bequest of right to receive
something from third party.

Ademption pro tanto by
testator’s receipt of part of
entire thing specifically be-
queathed.

Illustration.

A bequeaths to B  the debt due to him by C.”
The debt amounts to 10,000 rupees. C pays to A
5,000 rupees, the one-half of the debt. The legacy
is revoked by ademption, so far as regards the %,000
rupees received by A.

148. If a portion of an entire fund or stock
be specifically bequeath-
ed the receipt by the
testator of a portion of
the fund or stock shall
operate as an ademption
only to the extent of the amount so received;
and the residue of the fund or stock shall be
applicable to the discharge of the specific legacy.

Tllustration.

Ademption zro tanto
by testator’s receipt of
portion of entire fund of
which portion has been
specifically bequeathed.

A bequeaths to B one-half of the sum of 10,000
rupees due to him from W. A in his lifetime receives
6,000 rupces, part of the 10,000 rupees. The 4,000
rupees which are due from W to A at the time of his
death belong to B under the specific bequest.

v1.—10

144. Where a portion of a fund is specifically
bequeathed to one lega-
tee, and a legacy char%ed
on the same fund is be-
queathed to another le-
gatee, if the testator
receives a portion of that
fund, and the remainder
of the fund is insuffi-
cient to pay both the specific and the demonstrat-
ive legacy, the specific legacy shall be paid first,
and the residue (if any) of the fund shall be
applied so far as it will extend in payment of
the demonstrative legacy, and the rest of the de-
monstrative legacy shall be paid out of the general
assets of the testator.
Tllustration.

A bequeaths to B 1,000 rupees, part of the debt of
2,000 rapees due to him from W. Healso bequeaths
to C 1,000 rupees to be paid out of the debt due ta
him from W. A afterwards reccives 500 rupees,
part of that debt, and dies leaving only 1,500 rupees
due to him from W. Of these 1,500 rupees, 1,000
rapces belong to B, and 500 rupees are to be paid
to C. Cisalso to receive 500 rupees out of the
general assets of the testator.

145. Where stock which has been specifically
Ademption where stock, bequeathed doesnot exist
specifically bequeathed,does  at the testator’s death,
not exist atb testator’s death.  ¢he legacy is adeemed.
Tllustration,
A bequeaths to B—
‘“ his capital stock of 1,000l. in East India
Stock :”
“his promissory notes of the Government of
Tudia for 10,000 rupees in their 4 per cent.
loan.”
A sells the stock and the notes.
The legacies are adeemed.

146. Where stock which has been specifically
Ademption pro tanto bequeat_he‘l does only n
where stock, specifically be- . part exist at the testa-
queathed,exists in partonly tor’s death, the legacy
at testator’s death, is adeemed so far as

regards that part of the stock which has ceased
to exist,.

Order of payment where

ortion of fund specifically
bequeathed to one legatee,
and legacy charged on same
fund to another, and testa-
tor having received portion
of that fund; remainder in-
sufficient to pay both lega-
cies,

Tllustration.
A bequeaths to B—
“ his 10,000 rupees in the 5% per cent. loan
of the Government of India.”

A sells one-half of his 10,000 rupees in the loan
in question.

One-half of the legacy is adeemed.

147. A specific bequest of goods under a
description  connecting
them with a certain place
is not adeemed by reason
that they have been re-
moved from such place
from any temporary cause, or by fraud or

without the knowledge or sanction of the testa-
tor.

Non-ademption of speci-
fic bequest of goods de-
scribed as connected with
certuin lpl:cc(:, by reason of
removal.

Tllustrations.

A bequeaths to B “all his household goods which
shall be in or about his dwelling-house in Calcutta
at the time of his death,” The goods are removed

from the house to save them from fire. A dies be- 5

fore they are brought back.




29

The Ehoji Succession Bill, 1884.

(Schedule.— Portions of the Indian Succession Act (X of 1865) modified for
application to Wills made by Khojds.)

A bequeaths to B “all his household goods which
shall be in or about his dwelling-house in Calcutta
at the time of his death.” During A’s absence upon

. a journey, the whole of the goods are removed from
the house. A dies without having sanctioned their
removal.

Neither of these legacies is adeemed.

148. The removal of the thing bequeathed from
the place in which it is
statedin the will to be
situated does not con-
stitute an ademption where the place is only
referred to in order to complete the description
of what the testator meant to bequeath.

Lilustrations.

A bequeaths to B all the bills, bonds and other
securities for money belonging to him then lying in
his lodgings in Caicutta. At the time of his death
these effects had been removed from his lodgings in
Calcutta.

A bequeaths to B all his furniture then in his house
in Calcutta. The testator has a house at Calcutta
and another at Chinsurah, in which he lives alter-
nately, being possessed of one seb of furniture only,
which he removes with himsclf to each house. Ab
the time of his death the furniture is in the house at
Chinsurah. s

A bequeaths to B all his goods on board a certain
ship then lying in the river Hugli. The goods are
removed by A's directions to a warehouse, in which
they remain at the time of A’s death.

No one of these legacies is revoked by ademption.

149. Where the thing bequeathed is not the
right to receive some-
thing of value from a
third person, but the
money or other commo-
dity which shall be re-
ceived from the third
person by the testator himself, or by his repre-
sentatives, the receipt of such sum of money or
other commodity by the testator shall not consti-
tute an ademption ;

but if he mixes it up with the general mass of
‘his property, the legacy is adeemed.

Lllustration.

A bequeaths to B whatever sum may be received
from his claimon C. A receives the whole of his
claim on C and sets it apart from the general mass
of his property. The legacy is not adeemed.

150. Where athing specificallybequeathed un-
dergoes a change between
the date of the will and
the testator’s death, and
the change takes place
by operation of law or in the course of exeeution
of the provisions of any legal instrument under
which the thing bequeathed was held, the legacy
is not adeemed by reason of such change.

Tllustrations.

A bequeaths to B “all the money which he has in
the 5% per ceut. loan of the Government of India.”
The securities for the 5 per cent. loan are con-
.yerted during A’s lifetime into 5 per cent. stock.
A bequeaths to B the sum of 2,000%, invested in
~ ¢onsols in the names of trustees for A.
The sum of 2,000L is transferred by the trustecs
A’s own name. %
equeaths to B the sum of 10,000 rapeesin pro-
ory notes of the Government of Iudia which he

‘When removal of thing
bequeathed does not con-
stitate ademption.

When thing bequeathed
is a valuable to be received
by testator from third per-
son, and testator himself,
or his representative, re-
ceives it.

Change by operation of
law of subject of specific
bequest between date of
will and testator's death.

has power under his marriage-settlement to dispose
of by will. Afterwards in A's lifetime, the fund is
converted into consols by virtue of an authority
contained in the settlement.

No one of these legacies has been adeemed.

151. Where a thing specifically bequeathed

: undergoes a change be-

Change of subject with ¢ woen the date of the will
out testator’s knowledge. and' the testator’s death,
and the change takes place sithout the know-
ledge or sanction of the testator, the legacy Is
not adeemed.
: Tllustration.

A bequeaths to B “all his 3 per cent. consols.”.
The consols are, without A’s knowledge, sold by his
agent, and the proceeds converted into liast India
stock, This legacy is not adeemed.

152.  Where stock which has been specifically
bequeathed is lent to a
third party on condition
that it shall be replaced,
and it is replaced accord-
ingly, the legacy is not adeemed.

153. Where stock specifically bequeathed is
sold, and an equal quan-
tity of the same stock is
afterwards purchased and
belongs to the testator at
his death, the legacy is
not adeemed.

Stock specifically  be-
queathed lent tothird party
on condition that it be re-
placed.

Stock specifically bequea-
thed, sold butreplaced and
belonging to testator at his
death.

PART XXII.

Of the Paynient of Liabilities in respect of the
subject of @ Bequest.
154. Where property specifically bequeathed
is subject at the death of
Non-liability of exccutor the testator to any pledge,
tgttc‘:mcmtc specific le- 130 op  incumbrance,
S created by the testator
himself or by any person under whom he claims,
then, unless a contrary intention appears by the
will, the legatee, if he accepts the bequest, shall
accept it subject to such pledge or incumbrance,
and shall (as between himself and the testator’s
estate) be liable to make good the amount of
such pledge or incumbrance.

A contrary intention shall not be inferred from
any divection which the will may contain for the
payment of the testator’s debts generally.

EByplanation.—A periodical payment in the
nature of land-revenue or in the nature of rent is
not such an incumbrance asis contemplated by
this section.

* Tllustrations.

(a.) A bequeaths to B the diamond-ring given him
by C. At A’s death the ring is held in pawn by D,
to whom it has been pledged by A. Itis the duty of
A’s executors, if the state of the testator’s assets will *
allow them, to allow B to redeem the ring.

(6) A bequeaths to B a zaminddr{ which at A’s
death is subject to a mortgage for 10,000 rupees, and
the whole of the principal sum,together with interest
to the amount of 1,000 rupees, is due at A’s death.
B, if he accepts the bequest, accepts it subject to
this charge, and is liable, as between himself and A’s
estate, to pay the sum of 11,000 rupees thus due.
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155. Where anything is to be done to com-
plete the testator’s title
tig:mtxgleféi]?il'\l ’zf ]testatogi:ﬂ to the thing bequeathed,
edtobeat cosé’of hjxex;l(l;set;;:e itis to be done at the
cost - of the testator’s

estate.

Tllustrations.

(a.) A, having contracted in general terms for the
purchase of a piece of land at a certain price, be-
queaths it to B, and dies before he has paid the pur-
chase money. The purchase-money must be made
good out of A’s assets.

(b.) A having contracted for the purchase of a
piece of land for a certain sum of money, one-half of
which is to be paid down, and the other half secured
by mortgage of the land, bequeaths it to B, and
dies before he has paid or secured any part of the
purchase-money. One-half of the purchasc-moncy
must be paid out of A’s assets.

156. Where there is a bequest of any interest

in immoveable property,
. Exoncration of legatee’s in respect of which pay-
immoveable property for g . P
which land-revenue or rent ment in the nat'.uw of
payable periodically. land-revenue or in the

nature of rent has to be
made periodically, the estate of the testator shall
(as between such estate and the legatee) make
good such payments or a proportion of them up
to the day of his death.

Tllustration.

A bequeaths to B a house, in respect of which 365
rupees are payable annually by way of rent. A pays
his rent at the usual time, and dies 25 days after.
A’s estate shall make good 25 rupees in respeet of
the rent.

157. In the absence of any direction in the

will where there is a

Exoneration of specific gpecific bequest of stock
legatee’s stock in  joint
stock company. 5

if any call or other pay-
ment is due from the testator at the time of his
death in respect of such stock, such call or pay-
ment shall, as between the testator’s estate and
the legatee, be borne by such estate ;

but if any call or other payment shall; after
the testator’s death, become due in respect of
such stock, the same shall, as between the
testator’s estate and the legatee, be borne by the
legatee if he accept the bequest.

ITllustrations.

(a.) A bequeathed to B his shares in a certain
railway. At A’s death there was due from him the
sum of 5. in respect of each share, being the amount
of a call which had been duly made, and the sum of
55. in respect of each share, being the amount of
interest which had accrued due in respect of
the call. These payments must be borne by A’s
estate.

(b.) A has agreed to take 50 shares in an intended
joint stock company, and has contracted to pay up
51 in respect of each share, which sum must be paid
before his title to the shares can be completed.
A bequeaths these shares to B. The estate of A
must make good the payments which were necessary
to complete A’s title.

(c.) A bequeaths to B his shares in a certain
railway. B accepts the legacy. After A’s death,
a call is made in respect of the shares. B must pay
the call.

(d.) A bequeaths to B his shares in a joint stock
company, B accepts the bequest. Afterwards the

in a joint stock company, -

affairs of the company are wound up and each share-
holder is called upon for contribution The amount
of the contribution must be borne by the legatee.

(e.) A is the owner of ten shares in a railway
company. At o mecting held during his lifetime a
call is made of 8l. per share payable by threo instal-
ments. A bequeaths his shares to B, and dies
between the day fixed for the payment of the first
and the day fixed for the payment of the second in-
stalment and without having paid the first instal-
ment. A’s estate must pay the first instalment, and
B, if he accepts the légacy, must pay the remain-
ing instalments.

PART XXTII.

Of Bequests of Things described in general terms.

158. TIf there be a bequest of ‘something de-
scribed in general terms,
the executor must pur-
chase for the Ilegatee
what may reasonably be considered to answer
the description.

Bequest of thing de-
scribed in general terms.

Illustrations.

(a.) A bequeaths to B-a pair of carriage-horses,
or @ dinmond-ring. The executor must provide the
legatee with such articles, if the state of tho assets
will allow it.

(b.) A bequeaths to B “ kis pair of carriage horses.”
A had no carriage-horses at the time of his death.
The legacy fails. ;

PART XXIV.

Of Bequests of the Interest or Produce of a Fund.

159. Where the interest or produce of a fund
is bequeathed to any per-
son, and the will affords
y no indication of an inten-
tion that the enjoyment of the bequest should be
of limited duration, the principal as well as the
interest shall belong to the legatee.

Tlustrations.

(a.) A bequeaths to B the interest of his five per
cent. promissory notes of the Giovernment of India.
There is no other clause in the will affecting those
securities. B is entitled to A’s five per cent.
promissory notes of the Government of India.

(b.) A bequeaths the interest of his 55 per cent.
promissory notes of the Grovernment of India to B
for his life, and after his death to C. Bis entitled to
the interest of the notes during his life and Cis
entitled to the notes upon B's death.

(¢) A bequeaths to B the rents of his lands at X.
B is entitled to the lands.

Bequest of interest or pro-
duce of fund.

PART XXV.
Of Bequiests of Annuities.
160. Where an annuity is ctci}ted by will,
Annuity created by will the !egu.tqe 3 enhpled.t.o
Imynmo for lifo only, un- receive ib for his life
ess contrary intention ap- only unless a contra.ry
oAbyl intention appears by the
will. And this rule shall not be varied by the
circumstance that the annuity is directed to be
paid out of the Eroperty generally, or that a sum

of money is bequeathed to beinvested in the
purchase of it.

LUustrations,

(a.) A bequeaths to B 500 rupees a year Bis i

entitled during his life to reccive the annual sum of
500 rapees. Al S e

An
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(D.) A bequeaths to B the sum of 500 rupees
monthly. B is entitled during his life to receive the
sum of 500 rupees every month.

(c.) A bequeaths an anuuity of 500 rupees to B
for life, and on B's death to C. B is entitled to an
amnuity of 500 rupees during his life. C, if he
survives B, is entitled to an annuity of 500 rupees
from B's death until his own death. :

161. Where the will directs that an annuity

Period of vesting where Shall be provided for any
will directs that annuity be person outof the proceeds
provded out o proeeds o of propenty, v outs of
g:glz:nllyy' or wherep mI:meg; property gencrally , _or
bequeathed to be invested where money is be-
in purchase of annuity. queathed to be invested
in the purchase of any annuity for any person,
on the testator's death the legacy vests in interest
in the legatee, and he is entitled at his option to
have an annuity purchased for him or to receive
the money appropriated for that purpose by the
will.

Lllustrations.

(a.) A by his will directs that his executors shall
out of his property purchase an annuity of 1,000
rupees for B. B is entitled at his option to have
an annuity of 1,000 rupees for his life purchased
for him, or to receive such a sum as will be sufficient
for the purchase of such an annuity.

(3.) A bequeaths a fund to B for his life, and
directs that after B's death it shall be laid out in the
purchase of an annuity for C. B and C sarvive the
testators. C dies in B's lifetime. On B's death the
fund belongs to the representative of C.

162. Where an annuity is bequeathed, but the
B et o ity assets of the testator are

¥ not sufficient to pay all
the legacies given by the will, the annuity shall
abate in the same proportion as the other pecu-
niary legacies given by the will,

163. Where there is a gift of an annuity and

Whero gift of ammuity 8residuary gift,the whole
and residuary gift, whole of the annuity is to be
annuity to be first satisfied.  gatisfied before any part
of the residue is paid to the residuary legatee,
and, if necessary, the capital of the testator’s
estate shall be applied for that purpose.

PART XXVI.
Of Legacies to Creditors and, Portioners.

164. Where a debtor bequeaths a legacy to
R his creditor, and it does
Lrccluor primd jacie en- mot appear from the will
i colceoriia weiltas) gy legacy is meant
as a satislaction. of the

debt, the creditor shall be entitled to the legacy
as well as to the amount of the debt. '

165.  Where a parent, who is under obligation

o e e by contract to provid

e contr. provide a

wlogm;':';’;%l“ﬁf)ggﬁﬁ portion for a child, fails
to do so, and afterwards
bequeaths a legacy to the child, and does not
intimate by his will that the legacy is meant as
a sa_ttxst‘a.ctxon of the portion, the child shall be
entitled to receive the legacy as well as the
portion. v
1 : Tllustration.

A, by articles entered into in contemplation of his
marriage with B, covenanted that he would pay to
each of the daughters of the intended marriage a
portion of 20,000 rupees on her marriage. This

covenant having been broken, A sbequeaths ‘%0,000
rupees to each of the married daughters of himself
and B. The lagatees aro cntitled to the benefit of
this bequest in addition to their portions. ’

166. No bequest shall be wholly or partially
adeemed by a subsequent
provision made by settle-
ment or otherwise for the
legatee.

Illustrations.

(a.) A bequeaths 20,000 rupees to his son B. ]‘E[e
afterwards gives to B the sum of 20,000 rupees. The
legacy is not thereby adeemed. 5

(5.) A bequeaths 40,000 rupees to B, his .m'phan-
niece, whom he had brought up from her infancy.
Afterwards on the occasion of B’s marriage, A settles
upon her the sum of 30,000 rupees. The legacy is
not thereby diminished.

PART XXVII.
Of Election. .

167. Where a man, by his will, professes to

: .. dispose of something
clostion toences o YMel which he has no right to

dispose of, the person to
whom the thing belongs shall elect either to con-
firm such disposition or to dissent from it, and
in the latter case he shall give up any benefits
which may have been provided for him by the
will.

168. The interest so relinquished shall devolve
as if it had not been dis-
posed of by the will in
favour of the legatee,
subject, nevertheless, to the charge of making
good to the disappointed legatee the amount or

No ademption by subse-
quent provision for legatee.

Devolution of interest re-
linquished by owner.

- value of the gift attempted to be given to him

by the will.
169. This rule will apply whether the testator
Testator's beliof asto 40¢8 or does not believe that
his ownership imma- Which he professes to dispose
terial. of by his will to be his own.

Tllustrations.

(a.) The farm of Sultinpurwas the property of C.
A bequeathed it to B, giving a legacy of 1,600 rupees

-0 C. C has elected to retain his farm of Sulténpur,

which is worth 800 rupees. C forfeits his legacy of
1,000 rupees, of which 800 rupees goes to B, and
the remaining 200 rupees falls into the residuary
bequest, or devolves according to the rules of intestate
succession, as the case may be.

(2.) A bequeaths an estate to B in caso B's elder
brother (who is married and has children) shall
leave no issue living at his death. A also bequeaths
to C a jewel, which belongs to B. B must elect to
give up the jewel or to lose the estate.

(c.) Abequeaths to B 1,000 rupecs, and to Can estate
which will, under a settlement, belong to B if his
elder brother (who is married and has children) shall
leave no issue living at his death. B must elect to
give up the estate, or to lose the legacy.

(d) 4, a person of the age of 18 domiciled in
Bnhs!l India but owning real property in England
to which Cis heir-at-law, bequeaths a legacy to c,
and, subject thereto, devises and bequeaths to B « ali
his property, whatsoever and wheresoever,” and dies
under 21, The real property in England does not
pass by the will. G may claim his legacy without
giving up the real property in England,
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170. A bequest for a man’s benefit is, for the
purpose of election, the
same thing as a bequest
made to himself.

Bequest for man’s be-
nefit how regarded for
purpose of clection,

Tllustration.

The farm of Sultdnpur Khurd being the property
of B, A bequeathed it to C, and bequeathed another
farm called Sulténpur Buzurg to his own executors,
with a divection that it should be sold, and the pro-
ceceds applied in payment of B’s debts. B must clect
whether he will abide by the will, or keep his farm
of Sulténpur Khurd in opposition to it.

171. A person taking no benefit directly under

Persou deriving beio: the will, but deriving a be-
fit indirectly not put to nefit under it indirectly, is
clection. not put to his election.

Tllustration.

The lands of Sulténpur are settled upon C for life,
and after his death upon D, his only child. A be-
queaths the lands of Sultinpur to B, and 1,000 rupees
to C. Cdies intestate, shortly after the testator, and
without having made any election. D takes out ad-
ministration to C, and as administrator elects on be-
half of C's estate to take under the will. In that
capacity he receives the legacy of 1,600 rupees, and
accounts to B for the vents of the lands of Sultinpur
which accrued after the death of the testator and
before the death of C. In his individual character
he retains the lands of Sultinpur in opposition to the
will,

172. A person who in his individual capacity
takes a benefit under the
will may in another charac-

ter elect to take in opposi-
tion to the will.

Person taking in indi-
vidual capacity under
will may in other char-
acter elect to take in
opposition.

Illustration.

The estate of Sultdnpur is settled upon A for life,
and after his death upon B. A leaves the estate of
Sultdnpur to D, and 2,000 rupees to B, and 1,000
rupees to C, who is B’s only child. B dies intestate,
shortly after the testator, without having made an
clection. C takes out administration to B, and as
administrator elects to keep the estate of Sulténpur
in opposition to the will, and to relinquish the legacy
of 2,000 rupees. C may do this, and yet claim his
legacy of 1,000 rupees under the will,

Exception to the six last Rules—Where a par-
ticular gift is expressed in the will to be in lieu of
something belonging to the legatee, which is also
in terms disposed of by the will, if the legatee
claims that thing, he must relinquish the particu-
lar gift, but he is not bound to relinquish any
other benefit given to him by the will.

Tllustration.

Under A’s marriage-settlement his wife is entitled,
if she survives him to the enjoyment of the estate of
*,Sulténpur during her life.

A by his will bequeaths to his wife an annuity of
2001 during her life, in lieu of her interest in the
estate of Sulténpur, which estate he'bequeaths to his
son. He also gives his wife a legacy of 1,000. The
widow elects to take what sheis entitled to under
the settlement. She is bound to relinquish the
annuity, but not the legacy of 1,0001.

vi.—11

173. Acceptance of a benefit given by. the will

When acceptance of COnStitutes an election by
benefit given by will the legatee to take under
:0;‘“““505 c'!ﬁcﬁon to  the will,if he has knowledge
Ao of his right to elect, and of
those circumstances which would influence the
judgment of a reasonable man in making an
election, or if he waives inquiry into the circum-
stances. :

Tllustrations.

(a.) Ais owner of an estate called Sultdnpur
Khurd, and has a life-interest in another estate
called Sulténpur Buzurg, to which, upon his death,
his son B will be absolutely entitled. The will of
A gives the estate of Sulténpur Khurd to B, and the
cstate of Sulténpur Buzurg to C. B, in ignorance
of his own right to the estate of Sultinpur Buzurg
allows C to take possession of it, and enters into
possession of the estate of Sultdnpur Khurd. B has
not confirmed the bequest of Sultinpur Buzurg to C.

(b.) B, the eldest son of A, is the possessor of an
estate called Sultdnpur. A bequeaths Sultinpor to
C, and to B the residuc of A’s property. B, having
been informed by A’s executors that the residue will
amount to 5,000 rupees allows C to take possession of
Sultdnpur. He afterwards discovers that the resi-
due does not amount to more than 500 rupees. B has

not confirmed the bequest of the estate of Sultinpur
to C.

174, Such knowledge or waiver of inquiry

Presumption arising  Shall, in the absence of evi-
from enjoyment by dencetothe contmry,be pre-
legatec for two years. ©  gumed if the legatee has en-
Jjoyed for two years the benefits provided for him
by the will without doing any act to express
dissent.

175. Such knowledge or waiver of inquiry

Confirmation of be- may be inferred from any.
quest by act of legatee.  act of the legatee which ren-
ders it impossible to place tbe persons interested
in the subject-matter of the bequest in the same
condition as if such act had not been done.

Illustration,

A bequeaths to B an estate to which C is entitled
and to C a coal-mine. C takes possession of the
mine, and exhausts it. He has thereby confirmed
the bequest of the estate to B.

176. If the legatee shall not, within one year
Whentestator'srepre-  aiter the death of the testa-
sentatives maycallupon  tor, Signify to the testator’s
logatee toleloct: representatives hisintention
to confirm or to dissent from the will, the repre-
sentatives shall, upon the  expiration of that
period, require him to make his election ;

and if he does not comply with such requisi-
Effect of non-com. tion within a rcasonable
pliance. time after he has received

it, he shall be deemed to have elected to confirm
the will.

\ =7
177. In case of disability the election shall be
- _ Postponement of elec- postponed until the dis-

tion incase of disability. ability ceases, or until the
election shall be made by some '
authority. : .
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STATEMENT OF OBJECTS AND REASONS.

Hindu but was converted to Muhaml‘nad-
s ag once held by the highest Court

t in matters connected with pro-
This

The Khojds are members of a sect which was originally
anism about 400 years ago. They still, however, as has been more th
in the Bombay Presidency, retain their former law to such an extent e
perty and succession that it is to be presumed to apply to them until the contrary 15 shown.
state of things has at times given rise to great difficulties in litigation between Khojds. s
2. Inthe case of Hirbaiv. Gorbai, 12 Bombay High Court Report 294, which n,ppeall.s X
have occupied the Lower Court for twenty-four sitting days and the Appellate Court for four days,
Sir Michael Westropp, C. J., after describing the state of the law, observed as follows :— ;
“Tt is, however, evident that the Khojds are not as firmly bound in matters of succession and in-
heritance by the Hindu law as Muhammadans proper are by the Muhammadan law and the Hindus by
the Hindu law, and hence it is that it would not be reasonable to require such stringent proof of a
custom of inheritance amongst them differing from ordinary Hindu law as from a Hindu.
 Now, it is manifest that such a state of the law must greatly encourage litigation, and we can-
" not help thinking that it would be most desirable that the Government should take steps, as was done
in the case of the Pérsfs, to ascertain the views of the majority of the community on the subject of
succession, and should then pass an enactment giving effect to those views. Unanimity, of course,
could not be expected, but the rules which were found generally to prevail might be made law ; and
‘though the religious differences existing among members of the Khoj4 caste might create some difficulty,

it would not, we think, be insuperable.”

3. The Government of Bombay, acting upon this suggestion, appointed about the end of the
year 1878 a Commission consisting of four gentlemen taken from the Shia division of the Khojds which
acknowledged His Highness the late Aghd Khdn as its spiritual superior, one taken from the Sunni
division, and Mr: Spencer, Acting First Judge of the Court of Small Causes, with the Fon'ble Mr.
Justice Melvill, of the Bombay High Court, as president.

The Commission took the greatest pains to inform themselves of the customs and views of both
divisions of the Khojd sect in the Presidency of Bombay and elsewhere, and after much consideration
and discussion agreed upon a draft Bill, subject to a dissent on a few specific points which was signed
by His Highness Aghd Ali Shéh, son of his Highness the late Aghd Khén, and My. Dhurrumsey Poonja-
bhoy but not by Mr. Jairajbhoy Peerbhoy and Mr. Rahimtula Syanee, the two other Shia members of
the Commission. That draft, having been submitted to the Government of Bombay by the president
on the 23rd of December, 1879, and approved of by that Government, was forwarded to the Govern-

ment of India, and forms the basis of the present Bill. ' ;

4. It will be convenient to refer to the provisions of the present Bill as nearly as possible in
their order, noticing in their proper place the few points in regard to which His Highness Agh4 Ali
Shéh and Mr. Dhurrumsey Poonjabhoy differed from the majority of the Commission, and the points
of substantive importance in which the present Bill deviates from the draft framed by the Commission.

5. The first provision calling for notice is section 2, which defines the application of the Act—a
matter which was not clearly provided for in the Bill prepared by the Commission. The main enact-
ment of the section is that succession to the property, whether moveable or immoveable, in British
India of a Khojd dying on or after the first day of January, 1885, shall he regulated by the rules con-
tained in the Act wherever he may have had his domicile at the time of his death. So far as recards
immoveable property, this provision coincides with section 5 of the Indian Succession Act, but, as. re-
gards moveable property, it involves an important deviation from that section , inasmuch as it Japp]ies
the Act to all successions to such property though the deceased person may have been domiciled out-

side Eriti}sh Inldia. at the time of his death.

8 the rule, which makes the law of the domicile of a deceased person regulate the s ssi is
move:;)le'pr;)per};y, is ptot mcrc(lly t.shcbll'ulf oi; the ?ulian' Succession }Xct but has obtair‘ie‘?(lllc\'c::;loge&?e?;
acceptance elsewhere, it seems desirable to state the reasons whi Yover: i
think that it is]not suitable to the Khojd community. R o) e el e Govermant of [ndia o

6. The choice as regards succession to moveable property appears to Ii reen r of
the dox_nicile of the deceasgd and the law of the situs of %thQ)LSSe{S. I)!I‘he ot{;)jec;;(i)m]l): tl;‘l(:f(g(ll ;Et?ixz:t:‘t]?i
]ati:,er.u:' Western countries are .chicﬂy that a man’s moveables are apt to be scattebred ;ver ‘man(j
Junsdwtlgns each having a readily ascertainable law of its own, and that accordingly, if the ] /
of the situs is 'm‘ade up}?h'cable to them, his estate will be broken up into many °f3{nment a‘l‘]
governed by different laws; that a man’s moveables may change their place: th';t? th L at.
Important class of 'th_c.m, goods employed in commerce, are constantly changine tt;hcir : ]mos.
and that accordingly, if the law of the situs is applied, it will be impossible for him t fp e
the particular law under which they will fall upon his death; and lastly, that the rullo fobl 01e1.s.ee
of the 8itus does not _elezu'ly provide for that portion of the assets \\,rhich consists o? 1]l)ci;vaw
other obligations existing in favour of the deceased. To avoid these difﬁcu]ties. it h(e l? =
generally agreed to adopt the law of the domicile of the deceased for the whole of hi e
estate. Various attempts have been made to rest this rule on some ¢ priori principle : 1 i, Soreatle
Heem7to IEW(;{ had ‘:otstﬁctual origin in mere considerations of convenience. SeedR LY vionld

Jf- Looking 0 the arguments by which it is supported, and to the iar cir : |
Khoji community, it is questionable, to say the lg.lgﬁ, wl’letherbsuch £ i?lligt:;ozlltf?l?;gaaces- O
ments of their case. The places beyond the limits of British India, as, for example, Kutch t?le S
Gulf and Zanzibar, in whlch. any considerable number of Khojds is to be found h:fve n i Ao Porsian

- can properly be called a territorial law of succession. The tribunals in such pl’aces in :o ?;: :uc}:h =
) S they

3 'm_a?k‘e any rational attempt to apply a law at all, would apply the personal law of the parties, and that
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in the case of Khojés is ex hypothesi altogether unsettled and unascertainable. There is thus in the it |
case of Khoj4s domiciled out of British India practically speaking no law of the situs of the forelin ;
assets to conflict with the law which would apply to the British Indian assets, and no law of the
domicile to which recourse could be had; and, therefore, to give the law of the domicile a preference ki
over the Indian law would be simply to substitute a congeries of indefinite and half-established
customs for a law, to the application of which there could be no reasonable objection.
It may be added that, in the absence of a law of the domicile, the case is very analogous to those
cases in which it is impossible to fix the domicile of the deceased, and the solution which Lord
Alvanley appears to have suggested in a case of this latter class was to fall back, asis proposed in
this case, on the law of the situs of the property ; in other words, to put moveables on the same footing
as immoveables.
8. _If this solution is adopted, and the Indian law is applied to all moveables left by a deceased
Khojé in British India, without regard to his domicile, and if, moreover, the same rule is applied, as
it naturally would be, in cases arising in Consular jurisdictions in the Persian Gulf, Zanzibar and
clsewhere, this further advantage will probably in time be gained, that the law in British India
\Yill cmﬁ: to be adopted as a personal law applicable to Khojds in all foreign States in this part of
the world.
9. The above remarks apply equally to intestate and to testamentary succession. A ques-
tion might indeed be raised as to whether a testamentary disposition made beyond the limits of
British India should as regards its form be made absolutely subject to British Indian law ; but, seeing
that the effect of taking any other course would certainly be to admit oral dispositions, it seems clear
that the risk of failures of justice will be on the whole less by subjecting completely to our law all
dispositions, wherever made, of moveable property in British India.
10. In connection with the definitions it is convenient to notice one of the few important (ues-
tions on which any difference of opinion has arisen, namely, the question as to the status to be assigned
to a woman who is not a Khojd but who is legally married to a Khojd according to the rules of the
Muhammadan law, and to her children by him. g
The Khojds of the Sunni Jamét though apparently unwilling to go so far as to recognize any
other than a Khojd widow as entitled to inherit from her husband, proposed that the sons of a Khoj4
by a wife who is not a Khoj4 should have some share in the inheritance. To this the Khojds of the
Shia Jam4t would not agree, and the Commission ultimately adopted as a compromisethe plan of
assigning to the offspring of the marriages in question a status nominally intermediate between those
of legitimacy and illegitimacy and giving them in the definition-clauses the designation of “alicn sons”,
but allowing them nothing more than illegitimate sons in the later sections of their Bill. Tt is stated
that the Khojds as a rule are very exclusive and rarely take wives from outside their own community,
and so long as this state of things continues the mode in which this point is dealt with is not of great
practical moment ; but there is an important prineiple involved, against which even the compromise .
adopted by the Commission appears to the Government of India to offend. The exclusion of the non- it
Khoj4 wife from inheritance and the degradation of her sons to a position altogether lower than that
of the legitimate son involves a view as to restrictions on marriage which, even though it may have
obtained acceptance with a majority of the Khoj4 sect, and though the Government has no desire to in-
terefere with it, it is manifestly undesirable to have affirmed by the legislature. The present Bill
will accordingly be found to contain no reference either in its definition clauses or elsewhere to the
so-called ““alien son.” It defines “son” to be a legitmate son and leaves  widow” undefined, and
then proceeds to declare the rights of sons and widows, trusting to the Courts to decide, as they will
ox}dpriuciplcs lying outside the law of succession, who are legally entitled to the status of sons and
widows.
11. Chapter IT of the Bill deals with “succession to the undivided property of a male Khojé
dying intestate,” and in the previous chapter “ undivided property ” has been defined as meaning “a
share in property belonging to an undivided family.” The Bill prepared by the Commission purported
to define the phrase “undivided family,” hut the definition proposed has on inquiry been found fo be
unsafe. The undivided family among the Khojds appears to come into existence chiefly in connection
with trade, and would seem to be an institution of a peculiar nature, somewhat resembling the un-
divided family among the Hindus; but, on the other hand, it is clear, from the rules laid down in
certain sections of the Bill prepared by the Commission, and from the papers submitted with that
Bill, that it differs in important respects from the Hindu undivided family. What exactly it is, and
when property is to be regarded as its undivided properby, it is difficult to ascertain from. the papers
before the Government of India; but, judging from the analogous case in Hindu law, it would seem
that these are matters which it would be almost hopeless to attempt to defive in an Act of the legisla-
ture; nor does it appear to be necessary to define them in a Succession Act. It may well be assumed
that a fundamental distinction which goes to the root of the family constitution, and which is not
confined in its operation to matters of succession, but applies also infer vivos, is established outside
this Bill. For these reasons, it has been thought best to, make no attempt to define “undivided family”
or “undivided property” in the present Bill. i
12. Tt will be observed, on comparing Chapters II and III, that the only peculiarity connected ¢
with the intestate succession to undivided property is (section 6) that, in default of legitimate lineal
male descendants of the intestate within the fourth degree, the property is equally divided among all
. the male members of the undivided family living at his death. ) i
13. Chapter III of the Bill treats of “succession to the separate property of a male Khoja =
dying intestate,” and the order of succession marked out in sections 7 to 20 will be found to
be based on that of the Hindu law. ' .
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The subjoined statement has been prepared by the Hon’ble Mr. Melvill, t]ne‘l"resident of the Com-
the two difter—

mission, with a view to showing at a glance the extent to which ’
Order of succession for Khojds proposed by the Bill.

Order of succession according to Hindw law.
1. Sons, 1. Sons.
9. Grandsons. 2. Grandsons.
3. Great-grandsons. 3. Great-grandsons.
4, Widow. 4. Great-great-grandsons.
5. Daughters. 5. Tather.
6. Daughters’ sons. 6. Mother. .
7. Mother. 7. Widow.
8. Father. 8. Daughters.
9. Brothers. 9. Daughters’ sons.
10. Half-brothars. 10. Brothers.
11. Brothers’ sons. 11. Sons’ daughters.
12." Half-brothers’ sons. 12. Brothers’ sons.
13. Grandmother. 13. Half-brothers.
14. Sister (under the Mayukha) 14. Half-brothers’ sons.
15. Grandfather. 15, Grandfather.
16. More distant relatives. 16, Grandmother.
17. Paternal uncle.
18, Sister.
19. More distant relatives.

«Tt will be seen,” Mr, Melvill observes, “ that the only very noticeable point of difference is that
among the Khojas the father and mother are clevated to a rank in the order of succession superior to
that of the widow. This precedence of the mother has been judicially settled in the case of Hirbai v.

Gorbai*, already referred to ; and although the Khoj4 members of the
Commission were not unanimously in favour of the view taken in that

qq;Reporled 12 Bom. H. C. Rep,,
7 case, they all agreed that, having once been judicially determined, the

rule should not be disturbed.”
14, Section 20 of the present Bill differs in one important particular from the corresponding
section (29) of the Bill prepared by the Commission. @
those of the “more distant relatives” of the intestate

The Jatter admitted to the succession only
the father’s side, and confined it to such of them as are within the seventh degree of

who were on

kindred. On failure of this limited class of distant kindred, section 42 gave the property “to the
Jamit of that sect of the Khojés to which the intestate belonged at the time of his death, to be held
and applied according to the customs of the said Jamdt.” Even this did not satisfy the two dissenting
members of the Commission and some of the other adherents of His Highness the late Aghd Khén,
who, as Imém, was the person chiefly interested in the succession of the Jamdt. They contended that

the Jamét should come in immediately after the nearer relations. :
The Government of India, after fully considering this point in communication with the local

authorities, have come to the conclusion that it is impossible to exclud i :
person i}l favour of any such institution as a Jmn(mtl," or any person grt]:]l(:ttll:?;ii)? flcaszlzgﬁifﬁg
such an institution. It is open to any Khoj4 who desires that his property should be devolted. to any
chanta}ble or 1'ehglous purpose, or should be enjoyed by any spiritual person for whom he entertain)
. ?fslpe(ggl \:el;‘er:étltou{tto diﬂ)({je of t'his propﬁrty by ‘will or otherwise in accordance with law. bul::s
he dies intestate, it would be contrary to all establis rinciples t ; is pr gt 1
e otl;erwise A re]ati\?eS. ablished principles to enact that his property should
15, Apart from this fundamental objection in point of prineci q : racti
objections to the proposal as formulatedey the C})mmissim?. ’i‘ll?(]ae)Jg:\?}i zllspp:?lld tzob(li pragticsl
.;embly. m.councxl of all the adult male members of the Khojd community. olf‘the | 2 anda§-
is not unlikely that doubts would arise, in connection with matters of religious bc]ipfac?l 'ad11 i
attendance at the Jamit, and so forth, as to the particular Jamit (ii? any) te - '11e_sx s
deceased person belonged. Similar doubts might also arise as to who were .tsl (:-,I Mhcuhe
actually _belongm to the Jamat to which the deceased belonged, so as to tal]e oﬂ I)er persons
There might further be doubts as to how the property of a deceased intestate K1 it s ey
and the objects to which it is to be applied. It is true that the section pro -)osecl b lojla o be.he'lcl,
says that the property is to be held and applied “according to the clzxstznns(ofyt]t{;e.qgmv}mssfoﬂ
Dayd Muhammad and others ut from a judgment of Sir J. Arnould in the case ma : o 11 e
vorsus A, H. Agha Khin and 1b Would appear that there are no customs to look to Thlbma Y noted
';_‘[’:;;0 C(oplflgte Rﬁff, r:i t‘l,lgl %}'Ilﬂ)my %01}1@‘1:28 af large sums of money through its oﬂic;rs' it ox?ll;g}:l sRJamat
Vol el ehalf of the Imdm; the m e A A soesgsolon
. the Jamédt wants any portion of it, even for the exl)elgt::};fcggf cﬁ(}n}; II?]&'TS:BEI ooty hlm-; anciif
guildhall of the community), it can procure it only as a grant fr'on: tf]e' i,:;l,:a (the council-hall or
absolutely in the discretion of the Imdm to spend the mone)br as he pleases, and m. It appears to be
spends a large gor_tion of it, or at least is said by Sir J. Arnould l’oo hac’ a:f e otaych factilo
:tl'qusl??ntKYxa? elivered, on his own private purposes. In deed, in a Seteof 3}’5&” ft’ the time the
t{n hia Khojés submitted by His Highness Aghd Ali Shih the succession of tl } Rl succasion
he same thing with the succession of the Imém. The Jamdt, therefore d S b dvilybreased oy
property or control over property, and it is nob clear how there [can be a?ef nob seem to have any
application of property by it. It has been argued that no such difficulties as th]) 'custom governing the
%;fiz a:;w tll'fss?til bflillf‘;_lb W_ould be c_l(?arly impossible to put the succession of i theo?ms;ug,g%ted ordinari]
e el Sl o, o nd pedens, e ¢ el be ey mpasie G place
j y individual in whatever degree of veneration he0 xgsﬁi

be held.




36

16. For these reasons section 20 of the present Bill extends the succession to relatives of the
intestate both on the father’'sand on the mother’s side without limit of degree, and it may be added
that section 48 applies the ordinary rule, which makes the Crown the ultimate heir, in the rare case in
which an owner of property may die intestate and leave no person entitled to succeed under the
previous sections. S

17. Section 21 is one of the leading sections of the Bill. It providesin effect that, when, a female
inherits under any of the foregoing sections, she shall, if certain ncar male relatives are living and are
thus postponed to her, take the property only as “restricted owner”—a position to be presently ex-
plained at lerigth. With this section should be read section 49, from which it will be ‘seen that in
other cases she takes the same interest in the property and has the same powers in respect of it as if
she were a male.

18. Chapter IV treats of succession to the absolute property of a female Khoj4 dying intestate,
that is to say, the succession to such of her property as belongs to her otherwise than as restricted
owner. The provisions of this chapter call for no remark. Mr. Melvill states that they differ
from the Hindu law but that they are approved by all classes of the Khojds, and are not, he thinks,
open to any objection. The particulars in which they deviate from the Hindu law or the reasons for
the deviations are not explained. They have been accepted by the Government of India as settled
by the Commissioner, such details only being filled in after consultation with the local authorities
as seemed necessary to give effect to what is understood to be the intention of those who fram-
ed them.

"~ 19. Chapter V, which treates of “property which a female takes as restricted owner and
the further succession to the same,” calls for more detailed notice.

It applies not only in the ordinary case of property taken by a female as restricted owner under
Chapter LIT (supra, paragraph 17), but also in cases where she may take a similar interest in property
under section 23 (2), section 24 (1), section 27 and section 39. .

Its provisions are merely a development, with the requisite amplifications and with the addition
of the necessary machinery, of the corresponding provisions of the Bill framed .by the Commission.
It has been settled in consultation with the local authorities and with a view to giving effect to what
are understood to be the views of the Commission; but, having regard to the novelty and com-
plication of the subject, it is not unlikely that when subjected to criticism it will be found sus-
ceptible of improvement in many particulars. .

The limited estate taken by a Khoj4 female under this Bill resembles the estate taken by a Hindu
widow, but there are many important differences between them. M. Melvill observes that the Khoj4
female cstate is the more restricted of the two, but on this point he says the Khojds hold very strong
views which he is of opinion must be respected.

20. In proceeding to notice the details of the chapter, the first point calling for attention is the
phrase “restricted owner.” It has been chosen merely on the ground that itis new and connotes
nothing, and it is not unlikely that some more appropriate phrase may be suggested. The phrase
“life-estate " and its correlative “reversion,” used in the Bombay Bill, are not only open to the objection
that ordinary lies against all terms imported from another legal system, but further, as has been con-
stantly observed of them in the case of the Hindu widow’s estate, they suggest an altogether falso
analogy. The position, if it is necessary to illustrate it by reference to English law, is rather like
that of a fee-simple estate subject to an executory devise.

21. As regards the attempt made in the Bill to define the estate, it will be observed that section
28 enacts that the female shall be absolutely entitled to the use of, and the income accruing from,
the property during her life, and, except as otherwise provided by the Act, shall have all jthe other
rights and powers of an absolute owner.

An objection has been taken to this on the ground that money saved by a widow from the
income of the property should not belong to her absolutely but should go to her hushand’s heirs.

This contention is not based on any alleged actual practice, but is put forward merely asa
““ necessary consequence of the invariable custom ” which limits the widow’s interest in the corpus of
her husband’s property to the time during which she remains unmarried.

Now, not only is it not a necessary consequence of the custom in question, but it is, as admit-
ted by the objectors themselves, in a certain sense, illogical; for why should a person who has
absolute power to dispose of the income as it comes in, in whatever way she pleases, be restricted
from dealing with her savings from it ?

Again, the only effect of adopting the proposed sugcestion would, as the objectors themselves
admit, generally be that the widow would squander the income as it came in; and, in the rare cases in
which she allowed some of it to accumulate, the probability is that litigation would result from the
difficulty of identifying the fund and separating it from therest of her property. For these reasons the
section has been allowed to stand. ;

22.  Section 30 defines the obligations of the restricted owner as regards—

(a) the prc.sicrvation of the substance of the property for those who are to come after her;

anc

(b) the protection of the title.

As regards “ waste,” it stands on a footing altogether peculiarin the case of the Hindu widow ;
and clause («) of this section has been drawn with a view to placing it on a somewhat similar footing
in the case of the restricted owner. 3

23. As regards the powers of alienation, in the limitations on which the restricted nature of the
estate chiefly consists, the only powers of alienation forany time beyond the life of the restricted owner
allowed to her by the Bill, besides a limited power of leasing conferred by section 29, are those
specified in section 31, which runs as follows ;— - ;

vi.—12
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g1, A female taking property as testricted owner shall have power to transfer the same, S0 tha

2 op 1 0ingo
3 the tvansfer may have eflect beyond her life, when, the 11100:“? P‘;ga
Restricted owner’s power of jpsufficient, such transfer is necessary in order to raise money Ior any

tm.";f-‘:"r" obligations to preserve of the following purposes, namely :—

the substance of the property and “(a) to discharge amy of the
protect the title, 30 ;%

“(b) to discharge the debts of the absolute owner from whom the propcrty_descendcd i T

“(c) to provide for the maintenance of any persons enticled under this Act to have then'

maintenance provided for out of the property, for the payment of any marriage eXPenses

or funeral expenses payable under this Act oub of the property, and for the performance

of any ordinary family ceremonies ; and
“(d) to support herself where she has no other sufficient means of support.”
: 24, It has been urged by the two dissenting members of the Commission and by some other
adherents of His Highness the Imdm that a mother taking a restricted estate should have larger
powers of alienation and that she or a widow taking a like estate should be empowered to alienate
for religious objects; that is, as explained in the set of draft rules submitted by His Highness Aghd
Ali Shah, to give the property to the Imdm; but, upon considering the arguments adduced and consult-
ing the local authoritics, the Government of India have determined to uphold the decision of the
majority of the Commission, which is against the concession of any such powers. :

95. In order to avoid as far as possible the great difficulties” which arise in the case of a Hindu
widow exceeding her power of alienation, an alienation in excess of the power has (section 29 of the
Bill) been made absolutely void for any period beyond the restricted owner's life, except were the
Eurchuser takes for consideration and without notice of the ownership being restricted. This, no

oubt, standing alone, would place too great difficulties in the way of alienation; but sufficient relief
will probably be afforded by the power to apply to a Court for sanction, which is given by section
82. It may be objected that it is undesirable to force people to resort-to a Court in such matters;
but the case is one of a choice of evils, and it is probably better that they should resort to the
Court in every case where there is any room for doubt than run the risk of being involved in trou-
blesome and expensive litigation later on.

A Court dealing with a application under section 82 is empowered (section 33) to accord its
sanction to the transfer subject to the condition that the money thereby raised shall be paid into
Court or-to_ trustecs appointed by the Court, and to give such further directions as it may think
fit with a view to ensuring that the money shall be applied to the purpose for which it is raised
or that any balance that is not so applied shall be secured for the benefit of those entitled after
the restricted owner.

e 8202.:&1i[etl\t'gilc}:zrgli)gﬁz;::&} t’}‘]l?itsl;‘gag,zgl‘-qi?g; is \l']lu’ldle :rn bhe‘_(h'afb f(.n' &lie'nz}tionl wij:h the cbnscx}t of
Hindu wid X b AN one which gives .use- to glcqt dlﬂxcul.bles in the. case of the
indu widow, and it seems impossible, having regard to the system of succession established by the
Bill, to provide for it in any satistactory manner. If provision had only to be made to meet the case
of “reversioners ” who claim under section 37 (1) and section 38 (3) by descent from the last 'ﬂ)s‘olzl‘i-:e
owner, the matter would be much simpler than in the case of the Hindu widow, inasmuch aslt.h::s;z cores
versioners” would always be known living persons or persons who would claim throu«ﬂll them ; but
there are, besides these, the  reversioners™ mentioned in section 38 (1) and (2), and it is thus impos-
sxble‘)t';) h:%‘ up&n any. pers?n whose consent would be sufficient. ol g ' po!

27. Further, even if we were, as has been suggested, to waive this objection, and b -
:@nb of a merﬁly_ presumptive “reversioner,” there is another difficulty, 'na‘inely flsxt(tl?gccll?cbsfl]lll(: Ct?lzc

reversioner ” might (see scction 39 of the Bill) be another restricted owner posi-ibl 7 an OIH \\"01 '{)
the verge of t}}e grave, whose prospect of succeeding would be extremely smz’ﬂl .'1‘11(3)re mioht be l-h\]vl; or;
such persons intervening between the restricted owner and the first person who w. 1d tak ~L b‘? Lt
. owner. We could hardly rest satisfied witl rthi shor DerseR v noould takg as absolute
Sl e ones) “1.1?1.5 t;ﬂh-"ﬁed ]“ ltlllml? b]]"llgl sIhOIb of the consent of this last person and

ening e us we should be landed in a considerable icati g s

many cases to no very satisfactory result, inasmuch as the intere;)é1 Zlidt(ifx: ]%]1(’5: oixgysllgc]amgn, l?ad{ 111g v
as absolute owner, and to whose consent we would chiefly look, would often b(l: of alr“ ]Ot\.‘l (?.u : t-a'kc
ﬁe?f\ n{a}tureh I]t_ 1s_,tofI course, c]m ccr]momi'cal grounds desirable to provide a means of fesg(?i;w) tﬁi";i';'
erty from the limited ownership, but th 7 oe would \ar il ] ki
purcl;%ser’s el compqicatcd tl net%til.s-‘ a:.::;be would be dﬁmly purchased if the basis of the,

28. As regavds the sale of property in execution of a decree against a restricted s
be seen t]m_t the c_ﬂ'cct of section :I)')-l- cl:f th}:: Bill is that a person cleel(lld;‘f;?,:i)tni :OtStl 1cte:1 g wncrf el
mentioned in section 81 can sell in‘exccution nothing more than the SO-C'I])I {)1“?_1}3 of the purposes
restricted owner, unless his loan in secured by amortgage. The po;\«itil(m :)f c;l A (_3-1}1!;@1'051; 5 L
relgm‘ds‘ anythmg beyond her so-called life-interest is,ini'fuct, in this puxlticula»r S| i u]).st-l 1qtc<} S
Eﬂ an English excecutor with power to charge the real estate. If it were oul’e;.::f-]lew 1?"‘ Sum!u.r g t.l}ut
in cases of exceution for unsecured debts, the same difficult questions which t} L there might arise,
mten;lged tﬁ sh.u{; B Lol n i alienation. v § 1e preceding seetions ave

&9, $ , 2 . a9

il the“ltzlll b(:d oll:sgned bhat: b?. sections 37-(2) m‘ul. 38 (4) of the Bill the Crown is post-
¢ general heirs of the vestricted owner. This appears to be richt DSt
gathered from the case of The Collector of Masulipatam v. Cavaly Vencata N ght, though 1t iy
I, A. 529),— this precise point was not there decided,—that it is ofl spdanenal (8 TMoo:
Hindu woman’s estate, ¥ }8S0thersiserin the casel of

obligations imposed by section
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). Sect; L provide that the restricted owner st p
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31. Sections 37 to 89, which regulate the devolution of property after the death of the
restricted owner, have been drawn with a view to carry out what is understood to be the intentions
of the Commission. .

Their main provisions are that—

(a) when the restricted owner dies unmarried, the property shall belong to the person to
whom ‘it would then have belonged if she had died before the absolute owner' from
whom it descended and it had descended under the Act without having been alien-
ated, andin default of such personit shall descend as if the female were not a re-
stricted owner ; and

(b) when the restricted owner has been married, the property shall onher death go to certain
of her descendants, and if there are no such descendants shall devolve as just stated.

32. From section 39 it will be seen, as already observed, that property may devolve upon two
or more restricted owners in succession. This is to be regretted, but it seems to be an essential part
of the scheme. ¥

33. Section 40 regulates the legal relations arising where two or more widows of a deceased
Khojé take his property together as restricted owners, and provides that there shall ‘be a right of
survivorship between them.

34. Section 41 provides that a widow marrying again after her husband’s death shall not be
entitled to take as restricted owner his property or any property of any of his lineal descendants which
has descended to them from him, and that, if a widow taking any such property as restricted owner
subsequently marries again, she shall be deemed for the purposes of certain sections of the chapter to
have died. One effect of this latter provision is that the restricted ownership of the widow ceases on
her re-marriage.

85. Coming now to Chapter VI, relating to the wills of Khoj4s, it will be observed that all matters
connected with probate and letters of administration are in the case of Khojds, as in the case of other
persons not subject to the Indian Succession Act, left to be dealt with under the Probate and Admi-
nistration Act, 1881. 'I'he result of this is that the matters remaining to be provided for under this
chapter are in the main the same as those which are provided for by the Hindu Wills Act, 1870, as
amended by the Act just mentioned ; and, as a matter of fact, the specification of the sections of the
Indian Succession Act made applicable to the wills of Khojds by this chapter is based on the specifica-
tion contained in the Hindu Wills Act as cut down by the Probate and Administration Act, 1881.
There are, however, some important differences between the two which call for explanation here.

36. The most important of these differences is connected with the limitation on the powers of
testamentary disposition. The specification of the sections of the Indian Succession Act applicable to
Hindus, &e., contained in the Hindu Wills Act comprises several sections which either confer, or assume
the existence of, a power of disposition in favour of unborn persons, but the Act contains a proviso to
the effect that nothing therein contained shall authorize any Hindu, &e., to create in property any
interest which he could not previously have created, and the Calcutta High Court have held in the
recent ¢ase of Alangamonjori Dabee v. Sonamoni Dabee (I L. R. 8 Cal. 637) that the effect of that
proviso is to cut down the power of disposition, which the sections in question confer or assume to
exist, to the limits imposed on a testator by the Hindu law, that is to say, as held in the well-known
Tagore case, to a mere power of disposition in favour of persons who are either in fact or in contem-
plation of law in existence at the death of the testator.

37. It will be seen, on reference to the report of Alungamonjort Dabec’s case, that, though there
was no difference of opinion in the Appellate Court which finally heard it, much difficulty arose from
the form in which the Hindu Wills Act had been drafted, and that the learned Judge in the Court
below had been led by this to take the opposite view. This being so, it was obvious that the drafting
of the Hidu Wills Act could not be followed in this particular.  Moreover, it was seen that to adopt
this form of drafting would in a considerable number of cases expose the testamentary dispositions ot
Khojés to be called in question for reasons drawn or supposed to be drawn from the extremely vague
and unsettled customary law now prevailing among them, and thus the object of the present measure,
which is intended to supply a definite body of law, would be to a great extent defeated. It was accord-
ingly resolved to enact divectly either that a Khojd’s power of testamentary disposition should be co-
extensive with that allowed by the Indian Succession Act, or should be limited somewhat in accordance
with the ruling in the Tagore case.

3S. . It was clear that the question as to which of these courses should be adopted stoad on grounds
altogether independent of those on which the perpetuity question among Hindus had been discussed.
The considerations with reference to which it should, in the opinion of the Govermmnent of Indian, be
decided will be best seen from the remarks made on referring it to the local authorities for opinion.
It was observed that the point was.one in regard to which there was no recognized definite rule among
the Khojds, and that if, having regard to the family system of that sect and its requirements in this
particular, it was considered that it would be desirable to conter upon Khojds a power of disposition as
large as that conferved by the Succession Act, the Governor General in Council would be prepared to
confer that power;that the circumstance that, in the absence of any otherrule, the Courts presume
the Hindu law to be applicable to Khojds, and so might possibly, if the question then arose, hold a
Khojé testator limited by the rule in the Tagore case, ought not, in the opinion of the Governor
General, in Council, to be permitted to stand in the way of such legislation. “The Government of India,”

it was said, ““ has ever been reluctant to alter, by legislation, personal laws like those of the Hindus and

Mubhammadans, which are definitely ascertainable and are established on u religious or guasi-religious
basis ; but a rule of Hindu law, which is applied not as such, but merely by virtue of ‘the presuraption
dhove referred to, in the absence of any other ascertainable rule, to persons who are by religion not
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1 t Mussulmans, stands in its application to such persons on a totally different fogbmg; and, if
Shiollap edient to set it aside as rega?rds them, there -lljleed be no hesitation about doing so. T!]e
rule of the Tagore case, assuming that it would at this moment be applied by the Courts to Khoi)ast
is as applied to them no more sacred or immutable than any of the other rules of Hindu law
which at this moment may be applicadle to Khojds, but which will be modified by the Bill if it
becomes law. * No dificulty will, therefore, be raised here on this score.” Tl 3 i ;

I, on the otherhand, it was observed, it should appear that the rule prohibiting dispositions in
fayour of unborn persons had, as a matter of fact, been recognised and observed among the Khojds, or
if, there being no recognized rule or established practice cither way, it should be considered that the
powers of disposition allowed by the Succession Act were larger than were needed for the requirements
of Khojés, it would probably be desirable to limit the power of disposition in some such way as it is
limited by the Hindu law asinterpreted in the Tagore case. The system.of intestate succession established
by the Bill wasin certain respects a complicated one; and if to this were to be added a power of
making complicated dispositions by will, it was to be feared that we should bring about, in regard to
the property of this wealthy and important secct, a state of things which it was desirable if possible
to avoid.

89. The reply of the local authorities was to the effect that, as far as appeared, there was
no recognized definite rule among the Khojds bearing on the point; that it was unlikely that
any attempt had hitherto been made among them to create by will an interest in _favour of an unborn
person ; that there was thus a tabula rasa ; and that it was quite open to the legislature to legislate on

the subject as it thought best without any fear of violating an existing custom or of running counter to

any prejudice or desire of the Khojd community. :
This being so, the Government of India have come to the conclusion that it is undesirable to con-

fer on Khojds any power of testamentary disposition in favour of persons not in existence at the time
of the testator’s death ; and accordingly all portions of the Indian Succession Act which confer, or as-
sume the existence of, such a power have, as far as practicable, been omitted, a proviso at the same
time being inserted to the effect that a bequest by a Khojd in favour of any person who has not come
into existence at the death of the testator shall be void. ;

40. The remaining differences between this Bill and the Hindu Wills Act as regards the provisions

of the Indian Succession Act applied by them are of less importance.
It may, however, be stated that the following additional provisions of the Succession Act have

been made applicable, namely :—

(a) section 47, giving a father power to appoint a guardian by will—a power the existence of
which was assumed by the Commission ;

(b) sections 52 and 53, relating to privileged wills ;

(¢) section 84, which provides that, when property is bequeathed to a person and words are added
which describe a class of persons but donot denote them as direct objects of a distinct and
independent gift, such person is entitled to the whole of the interest of the testator therein
unless a contrary intention appears by the will ;

“ () section 104, which limits directions for accumulation.

1t should be added that section 137 of the Indian Succession Act, which provides that no right as
executor or legatee can be established until a grant of probate or letters of administration is obtained,
has been omitted for reasons similar to those which led to its- being ultimately omitted from the Pro-
bate and Administration Act, 1881 ; and that sections 134 and 135, determining whether property be-
gugnthegl to two or more persons in succession should when its value is liable to decrease be retained
in its original form, have been omitted, as it seems safer in this country to lay down no hard-and-fast
rules on the subject. :

41. The only other point calling for notice in connection with this chapter is that scction 43

following the proviso to section 10 of the Transfer of Property Act, confers a power of bequeathing pro-’
perty to or for the benefit of a woman, so that she shall not have power to transfer or charge the same

1t appears ex

* or her beneficial interest therein. The existence of such a power appears to have been assumed in the

Bill prepared by the Commission.
42. Chapter VII, relating to maintenance and marriage and funeral ex i
! , ) al expenses, calls for littl
notice. There was some obscurity about the corresponding px%visions of the Billpprepzfrcd by the Com(f
mission, and this chapter has now been setbled in accordance with what is understood from the local
authoritics to have been the original intention. It is believed that the only change of a substantive
:::u;?] %md(}al here is in section 46, l\vhe’lr;z pr?vision has been made for the maintenance &c., of a daugh-
uie she remains unmarried. The chapter, however, will probably be f i Furth
amendmen!; when it-has been more fully colxsid::red. ; Al O e
43.  Section 47, which provides for the recovery of sums due under this chapter, has been drawn

. with a viewto precluding, as far as possible, the difficulties which have arisen under the Hindu

law in regard to claims for maintenance, and in particular as to how far a person having a right to

aintenance is entitled to follow the property of the deceased. As regards this last point, it has

been thought best to place the claim for maintenance, &c., on the footing of a debt, postponing it, how-
tel y

- ever, to debis proper. This will not absolutely remove all lifficul ringi i
Jin an existing class, it will avoid the creation of)a new‘(?it‘:‘;cu(ltlsy.cu gl i cune ‘Ylth-

(Signed) C. P. ILpERT.

D. FITZPATRICK,
Secretary to the Government of India.

The 1st July, 1884.
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Hindus but Mussulmans, stands in its application to such persons on a totally different footin
it appears expedient toset it aside as regards them, there mnced be no hesitation about doing 0. -l
rule of the Zagore case, assuming that it would at this moment be applied by the Courts to KhO_]ﬁS:
is as applied to them no more sacred or immutable than any of the other rules of Hindu law
which at this moment may be applicable to Khojds, but which will be modified by the Bill if it

becomes law. * No dificulty will, therefore, be raised here on this score.” : : o A
If, on the other hand, it was observed, it should appear that the rule prohibiting dispositions

favour of unborn persons had, as a matter of fact, heen recognised and observed among the Khojds, or
if, there being no recognized rule or established practice either way, it should be considered that the
powers of disposition allowed by the Succession Act were larger than were needed for the l'cqluremqn(';s
of Khojds, it would probably be desirable to limit the power of disposition in some such way as 1t is
limited by the Hindu law asinterpreted in the Tagore case. The system of intestate succession established
by the Bill was in certain respects a complicated one; and if to thiswere to be added a power of
making complicated dispositions by will, it was to be feared that we should bring about, in regard to
the property of this wealthy and important sect, a state of things which it was desirable if possible
to avoid.
39. The reply of the local authorities was to the effect that, as far as appeared, there was
no recognized definite rule among the Khojds bearing on the point; that it was unlikely that
any attempt had hitherto been made among them to create by will an interest in favour of an unborn
person ; that there was thus a tabule rasa ; and that it was quite open to the legislature to legislate on
the subject as it thought best without any fear of violating an existing custom or of running counter to
any prejudice or desire of the Khoji community. =

This being so, the Government of India have come to the conclusion that it is undesirable to con-
fer on Khojds any power of testamentary disposition in favour of persons not in existence at the time
of the testator’s death ; and accordingly all portions of the Indian Succession Act which confer, or as-
sume the existence of, such a power have, as far as practicable, been omitted, a proviso at the same
time being inserted to the effect that a bequest by a Khojd in favour of any person who has not come

into existence at the death of the testator shall be void. S
40. The remaining differences between this Bill and the Hindu Wills Act as regards the provisions

of the Indian Succession Act applied by them are of less importance.
It may, however, be stated that the following additional provisions of the Succession Act have

been made applicable, namely :—

(@) section 47, giving a father power to appoint a guardian by will—a power the existence of
which was assumed by the Commission ;

(b) sections 52 and 53, relating to privileged wills ;

(¢) section 84, which provides that, when property is bequeathed to a person and words are added
which describe a class of persons but donot denote them as direct objects of a distinet and
independent gift, such person is entitled to the whole of the interest of the testator therein
unless a contrary intention appears by the will ;

" (d) section 104, which limits directions for accumulation.
1t should be added that section 137 of the Indian Succession Act; which provides that no rightas
executor or legatee can be established until a grant of probate or letters of administration is obtained
has been omitted for reasons similar to those which led to its-being ultimately omitted from the Pro-
bate and Administration Act, 1881 ; and that sections 134 and 135, determining whether property be-
_quc_.\athegl to two or more persons in succession should when its value is liable to decrease be retained
in its original form, have been omitted, as it seems safer in this country to lay down no hard-and-fast
rules on the subjc]ct. . l
41. The only other point calling for notice in connection with this chapter i i ‘
following the proviso to section 10 of the Transfer of Property Act, confers a, poger ot's bg;:;be;tclfitxi?rn)g:
; pet}'t.y ti? or é‘oy fih‘e t];)CIIGilté 1of a_womrix?, 50 thtat she shall not have power to transfer or charge thccszune
or her beneficial interest therein. The existence of such rer ¥ : ; "
it Gty cha power appears to have been assumed in the
: 42, Chapter VII, relating to maintenance and marriace and funeral exper i
notice. There was some obseurity about the corresponding pl%visions of the Bi llp;rl:f)i)r&?l%f ft(}’mle é}(ﬁ:ﬁe
mlSSIOI.l,.ﬂlld this chapter has now been settled in accordance with what is understood fron{r the Iocai
authorities to ]mv.e !J(‘.ell t]w original intention. It is believed that the only change of a substantiv
nature 3nade heve is in section 46, where provision has been made for the maintenm?ce &e., of a (ldur';lc
ter while she remains unmarried. The chapter, however, will probably be found o on tf; furth :
amel;%menst when it-has been more fully considered. L A
: . Section 47, which provides for therecovery of sumsdue under this S i
N Wlth_u. view to prec]yding, as far as possible, the bdiﬂiculbics which ha{:v](l:s aﬂ‘l{:gﬁmﬁnlzl?l bbpif ]} ](L}[l'a“ln
la\\r n regm-(} to el.mms for maintenance, and in particularas to how far a person havine g Lr'nr]l;l £
maintenance is entitled to follow the property-of the deceased. As rewards this last poi blqt] I i
been thought best to place the claim for maintenance, &c., on the footing of a debt Post ‘)onlin: it 11 0
ever, to debts proper. This will not absolutely remove all di(ﬁcultyb, but, by bi-iurvlinlw the case 39w-
in an existing class, it will avoid the creation of anew difficulty. ot Shale

o and, if
%0. The

(Signed) C. P. ILBERT.

& ‘ D. FITZPATRICK,
Secretary to the Government of India,

The 1st July, 1884.
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of sums claimable under sections 44,

A Bill to amend and define the law of Testamentary
and Intestate Succession to Khojds.
WHEREAS it is expedient to amend and c}e:ix:e
the law applicable to testamentary and mfg,sla a(;
succession to Khojés; It is hereby enactec

follows :—
CHAPTER I.
PRELIMINARY.
i be called the Khojd Succes-
o sion Act, 1884; and it
Bhort HOe shall extend to the whole

of British India.

2. Except as provided by any other .]aw for
the time being in force,
succession to the proper-
ty, whether moveable or immoveable, in British
India of a Khoj4 dying on or after the first day
of January eighteen hundred and eight-five shall
be regulated by the rules conta'lned in this Act,
wherever he may have had his domicile at the
time of his death. : o e

Explanation.—Property in British India in-
cludes obligations enforceable there. K

3. (Z) In this Act, unless there 1is someth;ng
repugnant in the subject
or context,—

“ son” means a legitimate son, and does not in-
clude an adopted son:

“ grandson” means a son’s son :

“ great-grandson” means a grandson’s son :

“ daughter” means a legitimate daughter :

“father” and “mother” do not include step-
father and step-mother:

“grandfather” and ‘‘grandmother” do not
include a father’s step-father or step-mother :

“brother” and “sister” do not include step-
brother and step-sister, nor half-brother and half-
sister: . .-

‘“half-brother” means son of the same father
but by another wife:

““lineal male descendant,” used with reference
to any person, means a male descended from that
person through males only :

“degree” means a degree of kindred computed
according to the rules laid down in sections 21,
22 and 24 of the Indian Succession Act, 1865,
and the table of consanguinity thereto annexed:

“undivided property” means a share in the
property belonging to an undivided family :

“restricted owner,” used with reference to any
property, means a female acquiring that property
in the manner specified in section 21, section 23,
sub-section (2), section 24, sub-section (1), sec-
tion 27 and section 39.

(%) When it is provided in this Act that the
members of any class shall take property and the
shares which they are respectively to take therein
are not specified, they 'shall take equal shares
therein. \ '

4. For the purposes of this Act there shall be
no distinetion between
ancestral and self-acquir-
ed ngeﬂ'% nor between
nﬁvea le and immove-
able property, nor 3
ween those born in the lifetignep of ya, deceasg;l
owner of property and those who at the date of
his death were only conceived in the b, b
Eo . Womb, but

ave been subsequently born alive,

Application.

Definitions.

No distinction between
ancestral and. self-acquired,
nor between moveable and
immeveable, property.

Child in womb,

[Act X of
1865, s. 5.1

[Bo. Bill,

s, 3.1

[New.]

X of 1865,
[Home Dept.
Office Memo.,
dated 12th
August, 1882,
para. 7.]

! [New.]

[Bo. Bill,
8. 7.]

[Act X of
1865, s. 23.1




[Bo. Bill, ss.
$-12.]

[Act X of
1865, s. 33.]

[Bo. Bill, s,
13.]

[Bo. Bill, s.
16.]

=

[Bo. Bill,
17.]

[Bo. Bill,
18]

[Bo. Bill; s.
19, see infra,
1. 34.]
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The Khojd Succession Bill, 1884.

(Chapter I1.— Of ;S"zccqession to the Undivided Property of « Male Khojd
dying intestate.—Sections 5-6.)

(Chapter II1.—Of Succession to the Separate Property of @ Male Khojd
dying intestate.—Sections 7-20.) -

CHAPTER II.
OF SUCCESSION T0 THE UNDIVIDED PROPERTY OF
A MALE KHOJA DYING INTESTATE.

5. (Z) When a male Khoj4 owning undivided

Where there are lineal Property dies intestate
g;:':lcﬂ (llcs(cend:mts within in respect of that pro-

e cogree. perty, leaving legitimate
lineal male descendants not more remote than the
fourth degree, every such descendant shall be
entitled to a share in that property unless one of
the persons through whom he is descended from
the intestate is living, <

(%) When the sharers under sub-section )
all stand in the same degree of kindred to the
intestate, their shares shall be equal.

(8). When the sharers under sub-section (1) do
not all stand in the same degree of kindred to the
intestate, the property shall be divided into such
a number of equal shares as will correspond with
the number of the sharers who stood in the near-
est degree of kindred to him at his decease, and
of his lineal male descendants of the like degree
of kindred who died before him, and through
whom the other sharers are descended from him ;
and one such share shall be allotted to cach of
the sharers who stood in the nearest degree of
kindred to the intestate at his decease ; and one
such share shall be allotted in respect of each
such deceased male descendant; and the share
allotted in respect of each such deceased male
descendant shall be divided among the sharers
descended through him, in such manner that the
sons of any person shall always take that which
their father would have been entitled to if he had
survived the intestate.

6. Indefault of legitimate lineal male descend-

Where there are nolineal ants as aforesa‘id’ the
male descendants within property of the intestate
fourth degree. shall be divided equally
among all the male members of his undivided
family living at his death.

CHAPTER III.
OF SUCCESSION TO THE SEPARATE PROPERTY OF A
MALE KHOJA DYING INTESTATE.
7. When a male Khojd owning property, not
Whore there are lincal Deing undi."idC‘d pro-
male descendants within  perty, dies intestate in
fourth degree. respect of that property,
leaving legitimate lineal male descendants not
more remote than the fourth degree, the property
shall descend in the manner provided in section 5.
8. In default of legiti-
mate lineal male descend-
ants as aforesaid, the
intestate’s father shall
succeed to the property-
9. In default of the father, the intestate’s
In defanlt of the father, IMOther shall succeed to
to the mother, the property.
10. In default of the mother, the widow or

In default of such lineal
male descendants, propert;
to belong to the intestate’s
father.

In default of the mother, widows of the intestate
‘to the widows. shall succeed to the pro-
perty. v

Bo. Bill, :

11. In default of widows, the daughters of the Ak

Tn default of widows, to intestate shall succeed to
the daughters, the property.
12. (Z) In default of daughters, the sons of
In default of danghters, daughters shall succeed
to daughters’ sons and to to the property, the sons
RicticEs: of each daughter taking
an equal share:
Provided that, if the intestate has left brothers
surviving him, the daughters’ sons shall succeed
to a moiety of the property, the sons of each
daughter taking an equal share, and the brothers 3
shall take the other meiety. 3
(2) In default of daughters’ sons, the brothers 24
shall take the whole of the property. o]
13. Indefault of brothers, the daughters of the
In dofault of brothers, to intestate’s sons shall suc-
sons’ daughters. ceed to the property, the - ¥
daughters of each son taking an equal share.

—
[

[Bo. Bill, s.
21.] ,

14. In default of sons’ daughters, the sons of [Bo. Bill, &
Lo default of sone’ daugly.  the. intestate’s brothers 2331
ters. o brothers' sons. £ Shall succeed to the pro-
3 perty, the sons of each ‘
brother taking an equal share. !
; 4 15. In default of [Bo. Eill, =
mg; &eﬁﬁlﬁhr‘;&hl’r‘;’the“ brothers’ sons, the half- 24 :

brothers of the intestate ;

shall succeed to the property. .
16. In default of half-brothers, the sons of [_}_30
half-brothers shall suc- .

ceed to the property, the ‘
sons of each half-brother . 2

In defaultof half-brothers,
to half-brothers’ sons,

taking an equal share.
v 17. In default of sons of half-brothers, g,go
In default of half-brothers’ the paternal gra.ndfather
sons, to the grandfather ; shall succeed to the ro-
and in default of the grand-  perty ; and in default of
father, to the grandmother. ¢} pa.ternal gmndfa.ther,
the paternal grandmother shall succeed to it.

18. In default of the [Bo.
paternalgrandmother,the 271
paternal uncles shall suc-

In default of the grand-
mother, to paternal uncles.

ceed to the property.
19. In default of paternal uncles, the sisters [Bo.
In default of paternar Of the intestate shall suc- 28.]
uncles, to sisters. ceed to the property.
20. In default of sisters, the property shall (o,
belong to those of the in- 29.]
% testate’s relatives on the
father’s side who stand in
the nearest degree of kindred to the intestate;
and, in default of relatives on the father’sside, to
those of the intestate’s relatives on the mother’s
side who stand in the nearest degree of kindred
to the intestate: £l
Provided that no female relative shall be en-
titled to share in the property if there is a male
relative standing on the same side in the same
degree of kindred to the intestate. '
21. If, at the death of the intestate, any
When female takes as the male heirs mentio
restricted owmer under in sections 7 to
foregoing sections. inclusive), or a
relative of the intestate on the fathe

In default of sisters,
the nearest of kin.



The Khojd Succession Bull, 1884.
(Chapter IV.—Of Succession to the Absolute Property of
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o Female Khojd

dying ntestate.—Sections 23-27.)
(Chapter V.—Of Property which a Female takes as Restricted Ownet, and

not more remote than the seventh degree of kind-
red to the intestate, is living, a female succeeding
under any of the foregoing sections shall take the
property as restricted owner.
22. When a male Khoj4 dies intestate in re-
e e spect of any ornaments
possession of cmaments.  belonging to him, and not
being undivided proper-
ty, which are in the possession of his wife with
his consent, and the wife does not acquire the
ownership, whether absolute or restricted, of the
ornaments under this Act, she shall he entitled
to retain possession of them until she dies or

Te-marries.

[Bo. Bill, &,
30.]

CHAPTER IV.
OF SUCCESSION TO THE ABSOLUTE PROPERTY OF
A FEMALE KHOJL DYING INTESTATE.

(Z) When an unmarried female Khojd

owning property other-
_ wise than as a restricted

owner dies intestate in
respect of that property, it shall belong to her
brothers; in default of brothers, to her father ;
in default of the father, to her mother; in default
of the mother, to the relatives of the intestate on
the father’s side who stand in the nearest degree
of kindred to the intestate; and, in default of
such relatives, to the relatives on the mother’s
side who stand in the nearest degree of kindred
to the intestate.

(@) If at the death of the intestate any male
relative of the intestate on the father’s side not
more remote than the seventh degree of kindred
to the intestate is living, a female succeeding
under this section, shether in preference to or
together with that male relative, shall take the

roperty as restricted owner.

24. (Z) When amarried female Khoj owning
property otherwise than
as restricted ‘owner dies
intestate in respect of

that property, it shall belong to her sons and
[Bo. Bill, 5. daughters; and the daughters shall take it as
2] restricted owners.

(@) In default of sons and daughters, the pro-
Eerty shall, except as provided in sub-section (3),

clong to her husband.

(8) If the property has been given to the
female on the occasion of her marriage separately
from the “Dej” for her sole use and benefit by

~ her parents or relatives, it shall, in default of
sons and daughters, belong—

(@) to her father; and

(b) in default of the father, to the person to

whom it would then have belonged if it

had been the property of the father at

his death and had descended without
. having been alienated.

(4) A female takin% property under clause (b)
of sub-section (3) shall not take it as restricted
owner.

25. (Z) When a female Khoj4, being a widow
' Descent of absolute pro: °F divorced and owning

23.

Descent of unmarried fe-
male’s absolute property.

_[Bo. Bill, s.
38.]

‘[Bo. Bill, &s.
32 & 33.]

[Bo. Bill, s.
40.]

Descent of married fe-
male’s absolute property.

Bo. Bill, s.
7

the further Succession to the same.—Section 28.)

scendants within the fourth intestate in respect of
degree. that property leaving
legitimate lincal descendants not more remote
than the fourth degree, every such descendant
shall be entitled to a share of the property unless
one of the persons through whom he is descended
from the intestate is living. :

(2) When the sharers under sub-section (1) all
stand in the same degree of kindred to the intes-
tate, their shares shall be equal.

(8) When the sharers under sub-section (1) do [
not all stand in the same degrec of kindred to
the intestate, the property shall be divided into
such a number of equal shares as may correspond
with the number of the sharers who stood in the
nearest degree of kindred to her ab her decease,
and of lineal descendants of the like degree of
kindred who died before her and through whom

the other sharers are descended from her ; and one
such share shall be allotted to each of the sharers
who stood in the nearest degree of kindred to the
intestate at her decease ; and one such share shall
be allotted in respect of cach such deceased de-
scendant ; and the share allotted in respect of each
such deceased descendant shall be divided among
the sharers descended through him, in such
manner that the children of any person shall
always take what that person would have been
entitled to if he had survived the intestate.

Where there are no such

T e mtat perty shall belong to the

brothers of the intestate ;
in default of brothers, to her father; in default
of the father, to her mother.

(2) In default of the mother, the property
shall belong to the relatives of the intestate on
the father’sside who stand in the nearest degree
of kindred, and, in default of such relatives, to
the relatives of the intestate on the mother’s side
who stand in the nearest degree of kindved.

27. If, at the death of the intestate, any of

When female taking bhe maleheirs mentioned
under section 25 or 26 takes  in section 25 and the first
as Testrictod owner. sub-section of section 26,
or any male relative of theintestate on the father's
side not more remote than the seventh degree of
kindred to the intestate, is living, a female suc-
ceeding under section 25 or section 26, whether
in preference to or together with that heir or
relative, shall take the property as restricted

owner.
CHAPTER V.,

OF PROPERTY WHICH A FEMALE TAKES AS RE-
STRICTED OWNER, AND THE FURTHER SUCCES-
SION TO THE SAME.

owner shall be absolutely
entitled to the use of, and
. theincome accruingfrom
that property during her life, and, except as
otherwise provided by this Act, shall have all

Nature of  restricted
ownership generally.

erty of widow or divorced Property otherwise than
emale leaving lineal de- as restricted owner, dies

the other rights and powers of an absol
in respect o%tha,t, property. : olute owngr

Act X of

1865, s. 33.]

26. (Z) Indefault of the descendants mention- [Bo. Bill,
ed in section 25, the pro- 871

[Bo. Bill, s,
32.]

28. A female taking property as restricted [Bo:( Bill, s,

3 ‘life
€« estah,ll .
‘“ stridhan,”}

<

’

.(

-



[Bo. Bill, 5, 3;
“life-estate.”]

[New.]

[Act IIof
1882, s. 3.]

IX of 1872.

[Act II of
1882, 5. 13.]

| Bo. Bill, 5. 3;
“‘life-estate.”]
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The Khojd Succession Bill, 1884.

(Chapter V.—Of Property which o Female takes as Restricted Owner, and the
Surther Succession to the same.— Sections 29-36).

29. Except as provided by section 31, no
Powers of alicnation right to, over or in re-
Timited, e spect of property creat-

ed by a restricted owner
of ‘that property shall have effect for any time
beyond her life :

Provided that nothing in this section shall
affect a lease granted at a fair rent for a term
not exceeding twenty years, and without pay-
ment of any fine or premium, or a right created
for consideration in favour of a person acting in
good faith, and without notice of the ownership
being restricted.

Lzplanation—A person has notice of the
ownership being restricted when he actually
knows that it is restricted, or when, but for wil-
ful abstention from enquiry or gross negligence,
he would have known it, or when information of
it is given to, or obtained by, his agent under
the circumstances mentioned in the Indian Con-
tract Act, 1872, section 229.

30. A female taking property as restricted
owner shall be bound, so
far as it is possible for
her' to do so without
applying her other property for that purpose,—

(@) to preserve the substance of the property

without any material alteration, de-
terioration or diminution except such as
may be essential to the realization of
the full income of it in a reasonable
manner, and to deal with it in all re-
spects as carefully as a person of ordi-
nary prudence would deal with pro-
perty which he hoped to transmit in
good condition to his heirs; and

(b) to make such payments, institute, main-

tain and defend such suits and other
proceedings, and take such other steps
as, regard being had to the nature and
amount or value of the property, may
be reasonably requisite for the assertion
and protection of the title thereto, for
the protection of the interest of those
who are to take it after her, or for the
recovery of any portion of it which is
not in her possession.

31. A female taking property as restricted
owner shall have power
to transfer the same, so
that the transfer may
have effect beyond her life when, the income
being insufficient, such transfer is necessary in
order to raise money for any of the following
purposes, namely — : b H

(@) to discharge any of the obligations im-

posed by section 30;

(b) todischarge the debtsof the absoluteowner

©

Obligations of restricted
owner.

Restricted owner’s power
of transfer.

from whom the property descended ;

to provide for the maintenance of any per-
sons entitled under this Act to have
their maintenance provided for out of
the property, for the payment of any
marriage expenses or funeral expenses
payable under this Act out of the pro-
perty, and for the performance of any
ordinary family ceremonies; and

to support herself where she has no other
sufficient means of support.

32. () A restricted owner of property may, New]. . .
without instituting ~alAst 1L of
Power to apply to Court el

suit, apply by petition to
a principal Civil Court
of original jurisdiction
to sanction any transfer of that property which
she proposes to make under section 31.

(2) The petition must state the names of all
the persons interested in the application so far as
they can be ascertained, and must be verified by
the applicant or by some other competent person
in the manner required by law for the verification
of plaints; and, if it contains any averment
which the person making the verification knows
or believes to be false, or does not know or be-
lieve to be true, that person shall be deemed to
have intentionally given false evidence within
the meaning of the Indian Penal Code.

(3) A copy of the petition shall be served
upon, and the hearing thereof may be attended
by, such of the persons interested in the applica-
tion as the Court thinks fit.

(4) A transfer made with the sanction of a
Court obtained under this section shall be deemed
to'be warranted by section 31.

to sanction a transfer under
section 31,

XLV of 1860,

33. A Court dealing with an application under [New].

section 32 may, if it
thinks fit, sanction the
transfer proposed subject
to the condition that the money raised by the
transfer shall be paid into Court or to trustees
appointed by the Court, and may give such fur-
ther directions as it thinks fit with a view to
ensuring that the money shall be applied to the
purpose for which it is raised, or that any balance
thereof which is not required for that purpose,
shall be secured for the benefit of those who
would take the property after the restricted
owner.

34. When property belonging to a female as re-

Fffect of salo in execu- Stricted owner is sold in
tion  against restricted execution of adecree pass-
oMIce ed against her, the in-

Power to direct money
raised to be paid into
Court.

terest taken by the purchaser shall cease on her -

death,—

except when, without any collusion between

her and the plaintift,—

(@) the decree is passed against her as repre-
sentative of the absolute owner from
whom the property descended ; or

(b) the decree is one for sale passed on a mort-

gage made under section 31 so as to take
effect beyond the life of the female.

35. A decision in any suit or other proceeding,

Effect of decision or oLa comprom.lse of ARy
compromise to which the dispute, relating to the
restricted  owner is a property to which the
Bartye restricted owner is a
party, shall, except where she acts in collusion
with the party opposed to her, bind those who
take the property after her under this Actin
the same manner and to the same extent as if
she were an absolute owner of the property.

36. In any case in which, under any enact-

Effect of lapse of time 1ent for the time being
during continuance of re-
stricted ownership.

of time lose any right to, over or in res

in force, an owmer of
property - would by lapse




that property, or any means of enforcing any
such right, or another person would by lapse of
time acquire any right to, over or in respect of
that property, any period which elapses during
‘the continuance of the restricted ownership shall
be reckoned as against those taking the property
after the termination of that ownership in the
same manner and to the same extent as if the
b, restricted owner had been an absolute owner of
7 the property and it had been taken by them as
her heirs.

87. (Z) When property hasdescended to a

Further descent of pro- female as restricted own-

s Ferty held by unmarried er and she dies unmar-

_ fomale as restricted owner. ypied, it shall belong to

the person to whom it would then have belonged

y if she had died before the absolute owner from

2 whom it descended aud it had descended under
; this Act without having been alienated.

(2) In default of such person, the property
shall descend as if the female were not a restricted
owner.

{Bo. Bill, . 88. (Z) When property i
41] female as restricted
tFue;Eiher deﬁ::‘lt fOf re- owner and she fd}es,
stricted property of mar- oine gt the time of her
3?3.,:,{ igarced riemile ox death married, a widow
or divorced from her
husband, the property shall be divided among
her legitimate lineal male descendants, not being
more remote than the fourth degree, thosenearest
in degree of kindred to her excluding the more
remote, and, when those nearest in degree arenot
her sons, the property being so divided amongst
them that the sons of any person shall take the
share which he would have taken if the fathers
of all had survived the restricted owner.

(@) In default of legitimate lineal male des-
cendants as aforesaid, the property shall belong
to the daughters of thedeceased ; in default of
daughters, the property shall belong to the legi-
timate lineal male descendants of daughters, not

.being more remote from the deceased than the
e fourth degree, those nearest in degree excluding
~E the more remote ; the descendants of each daugh-
e ter, when they take, taking an equal share, and
I when they are not sons of the daughters, that
share being so: divided among them that the sons
of any person shall take what he would have taken
if the fathers of all had survived the restricted
owner. )

(3) In default of legitimate lineal male descend-
ants of daughters as aforesaid, the property shall
belong to the person to whom it would then have
belonged if the restricted owner had died before
the absolute owner from whom it descended, and
1t had descended under this Act without having
been alienated. .

(4) In default of such person, the property
shall descend as if the female were not a restricted
. owner.

39 When proper(ajr‘,f having descended to a

emale as  restricted

When female taking pro- owner,  subsequently
%::fﬁumgﬂi descends to  another
b2 NG female under section
(1), or section 88, sub-section (3),

all take it as restricted owner.

has descended to a

A
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40, Notwithstanding anything in the foregoing ggo. Bill, =

Widows taking together sections, when, OWOJROL s
as restricted owngrs t% have more widows of & gleceas-

a right of survivorship. ed Khojd take his pro-
perty under this Act as restricted owners,— ;

(1) there shall be as between them a right o
survivorship in respect of thab property ;

(2) the proviso to section 29 shall not apply
to any lease of or any right to, over or in
respect of the property, or any part or share
thereof, granted or created by one or more of
them without the consent in writing of the
other or others of them then surviving;

(8) section 31 and section 32 shall not apply
to any transfer made by one or more of them
without the consent in writing of the other or
others of them then surviving ; g

(4) section 35 shall not apply toany decision
in any suit or proceeding or to any compromise
unless all of them then surviving are parties to
that suit, proceeding or compromise. :

41. Notwithstanding anything in the fore- (Bo. Bill,s.
“ooing sections, a widow 3-13Act.‘l\;Vof
marrying again after her 1856, 5. 2.1
husband’s death shall not
be entitled to take as
restricted owner his property or any property of
any of his lineal descendants which has descended
to them from him ; and a widow taking any such
property as restricted owner under the foregoing
sections and subsequently marrying again shall,
for the purpose of applying sections 28, 29, 34, 38
and 40, to that property, he deemed to have died.

CHAPTER VL
Or WiLLs oF KHOJA'S.
. 42. Subject to the provisions of this Act, [Bo. Bill, ss.
the portions of the In-4,5&6)
dian  Succession Act,
1865, set forth in the X of 1865.
schedule hereto annexed,
with the modifications
shown in that schedule, shall, notwithstanding
anything contained in section 331 of that Act,
apply to all wills made by a Khojd, whether male
or female, dying on or after the first day of Janu-
ary eighteen hundred and eighty-five ; and
in the portions of the Act so applying all words
defined in section 3 of the Act shall, unless there
be something repugnant in the subject or context,
be deemed to have the same meaning as that
section has attached to them respectively ;
Provided that—
() For the purpose of the portions of the
Act so applying, no person to whom the
Indian Majority Act, 1875, applies shall 1xX of 1575.
be deemed to have attained his majority
before the time specified in this behalf
in that Act.
bequest by a Khoj4 in favour of any
person who has not come into existence
at the death of the testator, orin favour
of a class of persons any one of whom
has not come into existence at that
¢ time, shall be void.
- (¢) When a hequest is void under clause (b),
any bequest contained in the same will
and intended to take effect after or
,upon failure of such prior bequest shall
also be void.

Lffect of re-marriage of
widow claiming or holding
as restricted owner.

Extension of portions of
Act X of 1865 with cer-
tain modifications to wills
of Khojds.

(0) A
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. The Khoja Succession Bull, 1884.
( Chapter VII.—Of Maintenance and Marriage and Funeral Bapenses.—Secs. 44-47).
( Chapter VIII.—Miscellaneous.—Sections 48-51.)
[ActIV of 43, Notwithstanding anything contained in

1882, s. 10.] the foregoing sections, a
Khoj4 may bequeath pro-
perty to or for the bene-
fit of a woman so that
she shall not have power to transfer or charge
the same or her beneficial interest therein.

CHAPTER VIL'

OF MAINTENANCE AND MARRIAGE AND FUNERAL
EXPENSES.
(Z) The amount requisite for the main-
tenance of the following
persons and the amount
of their necessary funeral
expenses shall, if they do
not possess or leave means sufficient for the pur-
pose, be payable out of any property of a deccas-
ed male Khojé in respect of which he has died
intestate.

(2) The persons referred to are—

(@) the widow or widows of the deceased
Khojé and the widows of his legitimate
lineal male descendants, provided they
have not married again;

() every daughter and sister (whether legiti-
mate or not) of the deceased Khojd and
every legitimate daughter of his son,
grandson or great-grandson, except
when she has been married and her
husband is living ;

Bequest of property to
woman without power to
transfer or charge.

)Bo. Bill, ss, 44
24 & 43.]
Maintenance and funeral
expenses payable out of in-
testate’s property.

-

% (c) the father, mother, grandfather and grand-
mother of the deceased Khojd ; and

b (d) his illegitimate sons until they attain their
majority.

45.

Marriage expenses pay-
able out of intestate’s pro-
perty.

The expenses of the first or only marri-
age of every daughter
(whether legitimate or
not) of a deceased male
Khojé, and of every legi-
timate daughter of his deceased son, grandson or
great-gra11330n, if not otherwise sufficiently pro-
vided for, shall be payable out of any of his pro-
perty in respect of which he has died intestate.
46. If a male Khoj4 dies leaving a legitimate
lineal male descendant
who has not attained his
majority, or a daughter
who is unmarried or a
widow, and having disposed of his property by
will in such & manner as to leave that descend-
ant, daughter or widow without sufficient means
for the purpose, the amount requisite for the
maintenance of the descendant during his
minority, or of the daughter while she remains
unmarried or of the widow until her death or
re-marriage ‘(as the case’ may be) shall be pay-
able out of the testator's property; and if the
descendant dies before he attains his majority
) or the daughter dies unmarried or the widow
dies without re-marrying, his or her necessary
* funeral expenses shall be payable out of that
property. A
47. Any sum claimable for maintenance or
marriage expenses Or
funeral expenses under
section 44, section 45 ot
section 46 out of any

[Bo. Bill, s.
44.]

[Bo, Bill, s.
45.]

Maintenance and funeral
expenses payable out o
property of testator.

[New.]

g Recovery of sums claim-
- able under sections 44, 43,
’ and 46. .

property of a deceased male Khoj4 shall be re-
coverable as if it was due under a contract
made by the Khoj4 in his lifetime and he had
died leaving only that property :
Provided that—
first, the property shall be applied to the pay- y
ment of debts due by the deceased before being '
applied to the payment of sums so claimable ;
secondly, no decree shall be passed for arrears
of any allowance on account of maintenance un-
less the amount of the allowance has been fixed
by agreement or by order of a Court ; and
thirdly, when a suit is instituted for the pur-
pose of having any such allowance fixed against
a person taking the property by intestate sue-
cession, and thatpersonisableand willing to main-
tain or provide for the maintenance of the person
by or on whose behalf the suit is instituted, and
gives security to the satisfaction of the Court
for his so doing, the Court may, if it thinks fit,
dismiss the suit.

CHAPTER VIIL
MISCELLANEOUS.

48.  When a Khojé dies intestate in respect of [Bo.Bill,s.
any of his property, and 4';,_ct X of
there is no person enti- 1865, s, 25.]

tled to take that property

under the foregoing sections, it shall go to the

Crown.

Property when to go to
the Crown, &

Females succeeding _‘1'9‘ Ex(fept as Ot'helj'
under this Act to take as  wise provided by this

males, except in certain  Aof—
cases.

(£) a female taking property by intestate suc-
cession under this Act shall have the same in-
terest in it, and the same powers in respect of it,
as if she were a male ; and

(2) a female taking property under any testa-
mentary disposition under this Act shall have
the same interest in it, and the same powers in
respect of it, as a male taking under a like dis-
position, s

50. If a widow of a deceased Khojd, not hai;r- E\Bo.l‘sﬁil‘},s.f.'ss, k
ing been appointed ¢t XVio ;
his will to l?ep guu.rdiayx G )
for his children, marries -
again, she shall not be entitled as of right to be
appointed guardian of the children by a Court
under any law for the time being in force relat-
ing to the appointment of guardians, and, when
she has before her re-marriage been so appoint-
ed, a Court having jurisdiction to appoint a
guardian for the children may in its discretion
remove her from the guardianship.

51. A Khojd may dis-
pose, by gift made in -
contemplation of death,

; of any moveable pro-
perty which he eould dispose of by will. >
A gift is said to be made in contemplation of
death where a person
who is ill and expects to
die shortly of his illn
delivers to another
roper

Guardianship of children
where widow remarries,

.

Property transferable by
gift made in contemplation
of death.

When gift said to be
made in contemplation of
death.

ossession of any moveable to keepas :
Egift in case the donor shnl}) oii'?;y okt

i

die
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Such a gift may be
i ble. S :
A e e rommmable resumed by the giver.
It does not take effect if he recovers from the
& o illness during which it
e o ails, was made, nor if he

survives the person to whom it was made.

llustrations.

(@) A being ill, and in expectation of death,
delivers to B, to be retained by him in case of A’s
death—

a watch :
a bond granted by C to A :

a bank-note :
a promissory mnote of the Government of

India endorsed in blank :
a bill of exchange endorsed in blank :
. certain mortgage-deeds.
A dies of the illness during which he delivered
these articles.
B is entitled to—
the watch:
the debt secured by C's bond :
the bank-note
the promissory note of the Government of
India:
the bill of exchange :
the money secured by the mortgage-deeds.

(0.) A being ill, and in expectation of death,
delivers to B the key of a trunk, or the key of a
warehouse in which goods of bulk belonging to A
are deposited, with the intention of giving him the
control over the contents of the trunk, or over the
deposited goods, and desires him to keep them in
case of A’s death. A dies of the illness during which
he delivered these articles. Bisentitled to the trunk
and its contents, or to A’s goods of bulk in the ware-
house. ;

(¢.) A being ill, and in expectation of death, puts
asido certain articles in separate parcels, and marks
upon the parcels respectively the names of B and C.
The parcels are not delivered during tho life of A.
A dies of the illness during which he set aside the
parcels. B and C are not entitled to the contents of
the parcels.

SCHEDULE.
(See Section 42.)

PoRTIONS OF THE INDIAN SUCCESSION Act (X
OF 1865) MODIFIED FOR APPLICATION To
WILLS MADE BY KHOJAS.

Note.—Modifications are shewn in italics ; omissions by
aaterisks. /

PART VII.

_ Of Wills and Codicils.

46. Every person of sound mind and not a

Persons  capable of Ininor may dispose of
making wills, his property by will.

Bplanation 1.—A married woman may dis-
pose by will of any property which she could
alienate by her own act during her life.

ZBiplanation 2—Persons who are deaf, or
dumb, or blind are not thereby incapacitated for
making a will if they are: able to know what
they do by it.

Ygplanation 3.—One who is ordinarily insane
- may make a will during an interval in which he
is of sound mind,

Explanation 4.—No person can make a will
while he is in such a state of miud', whether
arising from drunkenness, or from illness, or
from any other cause, that he does not know
what he is doing.

Tllustrations. RIS

(a.) A can perceive what is going on in his im-
mediate ncighbourhood, and can avswer familiar
questions, but has not a competent understanding as
to the nature of his property, or the persons who are
of kindred to him, or in whose favour it would be
proper that he should make his will, A cannot make
a valid will.

(b.) A executes an instrument purporting to be
his will, but he does not nnderstand the natuve of the
instrument nor the effect of its provisions. This in-
strument is not a valid will.

(¢.) A, being very feeble and debilitated, but
capable of exercising a judgment as to the proper
mode of disposing of his property, makes a will.
This is a valid will.

47. A father, whatever his age may be, may
by will appoint a guar-

Testamentary guardian, g . g
4 dian or guardians for his

child during minority.
48. A will or any part of a will, the making
of which has been caused

by fraud or coercion, or
by such importunity as
takes away the free agency of the testator, is
void.

Will obtained by fraud,
coercion or importunity.

Tllustrations.

(a.) A falsely and knowingly represents to the
testator that the testator’s only child is dead, or that
he has done some undutiful act, and thereby induces
the testator to make a will in his, A’s, favour; such
will has been obtained by fraud and is invalid.

(b.) A by fraud and deception prevails upon the
tostator to bequeath a legacy to him. The bequest
is void.

(c.) A, being a prisoner by lawful authority,
makes his will. The will is not invalid by reason of
the imprisonment.

(d.) *A threatens to shoot B, or to burn his house,
or to cause him to he arrested on a criminal charge,
unless he makes a bequest in favour of C. B in con-
sequence makes a bequest in favour of C. The be-
quest is void, the making of it having been caused
by coercoin.

(e-) A being of sufficient intellect, if undisturbed
by the influence of others, to make a will, yet boing
50 much under the control of B that he is not a free
agent, makes a will dictated by B. It appears that
he would not have exccuted the will but for fear of
B. The will is invalid.

(f) A, being in so feeble a state of health as to
be unable to resist importunity, is pressed by B to
make a will of a certain purport, and does so merely
to purchase peace, and in submission to B: The will
is invalid.

-(9) A being in such a state of health as to be
capable of exercising his own judgment and volition,
B uses urgent intercession and persuasion with him
to induce him to make a will of a certain purport.
A, 1n consequeunce of the intercession an:l persuasion,
but in the free exerciso of his judgment and volition,
malkes his will in the manner recommended by B.
The will is not rendered invalid by the intercession
and persuasion of B.

(h.) A, with a view to obtaining a lezacy from B,
pays him attention and flatters him, and thereby pro-
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duces in him a capricious partiality to A. B., in con-
sequence of such attention and flattery, makes his
will, by which he leaves a legacy to A.  Thebequest
is not rendered invalid by the attention and fattery
of A.

49. A will is liable to be revoked or altered

Will may be revoked or al-

Sl any time when he is

competent to dispose of
his property by will.
PART VIIL
Of the Execution of Unprivileged Wills.

50. Every testator, not being a soldier em-
ployed in an expedition,
or engaged in actual
warfare, or a mariner at

sea, must execute his will according to the fol-
lowing rules :—

First—The testator shall sign or shall affix
his mark to the will, or it shall be signed by
some other person in his presence and by his
direction.

Second.—The signature or mark of the testator,
or the signature of the person signing for him,

. shall beso placed that it shallappear thatit was in-
tended thereby togiveeffect tothe writingas awill.

Third.—The will shall be attested by two or
more witnesses, each of whom must have seen the
testator sign or affix his mark to the will, or have
seen some other person sign the will in the pre-
sence and by the divection of the testator, or have
received from the testator a personal acknowledg-
ment of his signature or mark, orof the signature
of such other person; and each of the witnesses
must sign or affiz his mark to the will in the pre-
sence of the testator, but it shall not be necessary
that more than one witness be present at the
same time, and no particular form of attestation
shall be necessary.

51. If a testator, in a will or codicil duly
attested, refers to any
other document then ac-
tually written, as expres-
sing any part of his intentions, such document
shall be considered as forming a part of the will
or codicil in which it is referred to.

Execution of unprivileg-
ed wills,

Incorporation of papers
by reference. .

PART IX.
Of Privileged Wills.
52. Any soldier being employed inan expedi-
tion, or engaged in actual
warfare, or any mariner
being at sea, may, if he has completed the age of
eighteen years, dispose of his property by a will
made as is mentioned in the fifty-third tsecion.
Such wills are called privileged wills.
Tllustyations.

(a) A, the surgeon of a regiment, is actually
employed in an expedition. He is a soldier actually
employed in an expedition, and can make a privileged
will.

(3.) A is at sea in a merchant-ship, of which he
is the purser. He is & mariner, and being at sea can
make a privileged will, e

(c.) A, a soldier serving in the field against in-
surgents, i8 a soldier engaged in actual warfare, and
as such can make a privileged will. f

(4.) A, a mariner of 2 ship in the course of a
voyage, is temporarily on shore, while she is lying in

Privileged wills.

by the maker of it at .

harbour. He is, in the sensc of the words used in
this clause, a mariner ab sca, and can make a privi-
leged will.

(e) A, an admiral who commands a nayal force,
but who lives on shore, and only occasionally goes on.
board his ship, is not considered as at sea, and cannot

. make a privileged will.

A, a mariner serving on a military expedi-
tion, but not being at sea, is considered as a soldier,
and can make a privileged will.

53. Privileged wills may be in writing or

Mode of making,andrules  may be made by word of
for executing, privileged mouth
wills, 3

The execution of them shall be governed by
the following rules :—

First.—The will may be written wholly by
the testator, with his own hand. Insuch case
it need not be signed nor attested.

Second.—It may be written wholly or in part
by another person, and signed by the testator.
In such case it need not be attested.

Third.—If the instrument purporting .to be a
will is written wholly or in part by another
person, and is not signed by the testator, it shall
be considered to be his will, if it be shown that
it was written by the testator’s directions, or that
he recognized it as his will.

If it appear on the face of the instrument that
the execution of it in the manner intended by him
was not completed, the instrument shall not by
reason of that circumstance be invalid, provided
that his non-execution of it can be reasonabl:
ascribed to some cause other than the abandon-
ment of ‘the testamentary intentions expressed
in the instrument. '

Fourth.—If the soldier or mariner shall have
written instructions for the preparation of his
will, but shall have died before it could be pre-
pared and executed, such instructions shall be
considered to constitute his will. :

I'ifth.—If the soldier or mariner shall, in the
presence of two witnesses, have given verbal
instructions for the preparation of his will, and
they shall have been reduced into writing in his
lifetime, but he shall have died before the instru-
ment could be prepared and executed, such in-
structions shall be considered to constitute his
will, although they may not have been reduced
into writing in his presence, nor read over to
him.

Siath—Such soldier or mariner as aforesaid
may make a will by word of mouth by declaring
his intentions before two witnesses present atb
the same time.

Seventh.—A. will made by word of mouth shall
be null at the expiration of one month after the
testator shall have ceased to be entitled to make
a privileged will.

PART X. |
Of the Attestation, Revocalion, Alleration and
Revival of Wills..
* * * * * * * ol

55. No person, by reason of interest in, or of

Witness not disquali- his being an executor of, a =

fied by interest or by will, is disqualified as a
. being executor. ; e

witness to prove the
cution of the will or to prove the \
invalidity thereof, : ¥

P
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57. No unprivileged will or codicil, nor any
Eovetation of smprivh pait dthe]reof,_ sh?]]l be re);

: i, voked otherwise than ¥
520 e by another will or
codicil, or by some writing declaring au inten-
tion to revoke the same, and executed in the
manner in which an unprivileged will is herein-
before required to be executed, or by the burning,
tearing or otherwise destroying the same by the
testator, or by some person in his presence and
by his direction, with the intention of revoking
the same. .
Tllustrations.

(a.) - A has made an unprivileged will. After-
wards A makes another unprivileged will which
purports to revoke the first, This is a revocation.

(b.) A has made an unprivileged will. After-
wards, A heing entitled to make a privileged will,
makes a privileged will which purports to revoke his
nnprivileged will. This is a revocation.

58. No obliteration, interlineation or other

Effect of obliteration, alteration made in any un-
interlineation or altera- privileged will after the
tioninunprivilegedwill. oxqcution thereof shall have
any effect, except so far as the words or meaning of
the will shall have been thereby rendered ille-
gibleor undiscernible, unless such alteration shall

" be executed in like manner as hereinbefore is
required for the execution of the will ; save that
the will, as so altered, shall be deemed to be
duly executed if the signature of the testator
and the subscription of the witnesses be made in
the margin or on some other part of the will
opposite or near to such alteration, or at the
oot or end of or opposite to a memorandum
veferring to such alteration, and written at the
end or some other part of the will. '

59. A privileged will or codicil may be revoked

ST by the testator, by an un-

tegod will or codictl,  Privileged will or codicil, or

intention to revoke it, and accompanied with such

formalities as would be sufficient to give validity

to a {)ri\'ileged will, or by the burning, tearing

or otherwise destroying the same by the testator,
or by some person in his presence and by his
divection, with the intention of revoking the
same.

Lieplanation—In order to the revocation of a
privileged will or codicil by an act accompanied
with such formalities as would he sufficient to
give validity to a privileged will, it is not necos-
sary that the testator should at the time of do-

ing that act be in a situation which entitles him )

to make a privileged will.

60. No unprivileged will or codicil, nor any
part thereof, which shall be
in any manner revoked,
e shall be revived otherwise
than by the re-execution thereof, or by a codicil
executed in manner hereinbefore required, and
showing an intention to revive the same ;

- and when any will or codicil which shall be
. Extent of revival of partly revoked and after-
i codicil,?mly, re-  wards wkolly revoked shall
atterwards  ho revived, such revival
shall not extend toso much

Revivalof unprivileged
will.

by any act expressing an -
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thereof as shall have been revoked beto_l'e the
revocation of the whole thereof, unless an mtex}-
tion to the contrary shall be shown by the will
or codicil,

PART XI.
Of the construction of Wills.

61. It is not necessary that any technical
words or terms of art shall -
be used in a will, but only
that the wording shall be such that the inten-
tions of the testator can be known therefrom.

62. Tor the purpose of determining questions
as to what person or what

Enquiries to determine  property is denoted by any
ﬁﬁﬁi‘;'ﬁ’f"‘svitﬁ’ object or \yords used in a will, a
; Court must inquire into

every material fact relating to the persons who
claim to be interested under such will, the pro-
perty which is claimed as the subject of disposi-
tion, the circumstances of the testator and of his
family, and into every fact a knowledge of which
may .conduce to the right application of the
words which the testator has used.
Tllustrations.

(a.) A, by his will, bequeaths 1,000 rupees to his
eldest son orto his youngest grandchild, or to his
cousin Mary. A Court may make inquiry in order
to ascertain to what person the description in the
will applies.

.(b.) A, by his will, leaves to B “ his estate called
Black Acre.” It may be necessary to take evidence
in order to ascertain what is the subject-matter of
the bequest ; that is to sny, what estate of the tes-
tator’s is called Black Acre.

(¢.) A, by his will, leaves to B * the estate which
he purchased of C.” "It may be necessary to take
evidence in order’ to ascertain what cstate the testa-
tor purchased of C.

63. Where the words used in the will to

Mo i designate or describe a
cription of object. legatee, or & class ~of

legatees, sufficiently show
what is meant, an error in the name or descrip-
tion shall not prevent the legacy from taking
eflect.

A mistake in the name of g legatee may be cor-
rected by a description of him, and a mistake in
the description of a legatee may be corrected by
the name. :

‘Wording of will.

Lllustrations.

(a.) A bequeaths a legacy “to Thomas, the
second son of his brother Johu,” The testator has
an only brother, named John, who has no son named
Thomas, but has a second son w hose name is William.
Willian shall have the legacy.

() A bequeaths a legacy “to Thomas, the

sccond son of his brother John.” The testator has
an only brother named John, whose first son is
named Thomas, and whose, second son is named
William, Thomas shall have the legacy.
* (c.) The testator bequeaths his property “to A
and B, the legitimate children of G G has no
legitimate child, but has two illegitimate children,
A and B. The bequest to A and B takes effect,
although they ave illegitimate.

(d)" The testator gives his residuary estate to be
divided among “his seven childven,” and proceeding
to enumerate them mentions six names only. This
omission shall not prevent the seventh child from
taking a share with the others, :




’
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(e.) The testator, having six grand-children
makes a bequest to ‘“his six grand-children,” and
proceeding to mention them by their Christian
names, mentions one twice over, omitting another
altogether. The one whose name is not mentioned
shall take a share with the others.

(f) The testator bequeaths “1,000 rupces to
each of the three childrenof A’ At the date of the
will A has four children. Each of these four child-
ren shall, if he survives the testator, receive a lagacy
of 1,000 rupees.

64 Where any word material to the full ex-
pression of the meaning
has been omitted, it may

When words may be 2
be supplied. f be supplied by the con-
text.
Illustration.

The testator gives a legacy of “five hundred” to
his daughter A, and 2 legacy of “five hundred
rupees” to his daughter B. A shall take a legacy of
five hundred rupees,

65. If the thing which the testator intended

Rejection of crroncous  t0 bequeath can he suffi-
particulars in description ciently identified from
of subject. the description of it
given in the will, but some parts of the deserip-
tion do not apply, such parts of the description
shall be rejected as erroneous and the bequest
shall take effect.

Tllustrations.

(a.) A bequeaths to B ¢ his marsh-lands lying in
L, and in the occupation of X.” The festator had
marsh-lands lying in L, but had no marsh-lands in
the occupation of X. The words “in the occapation
of X shall be rejected as erroncous, and the marsh-
lands of the testator lying in L shall pass by the
bequest.

(b.) The testator bequeaths to A “his zamin-
diri of Rimpir.” He had an estate at Rampir,
but it was a taluq and not a zamindiri. The taluq
passes by this bequest.

66. If the will mentions several circumstances
as descriptive of the thing
which the testator in-
tends to bequeath, and
there is any property of
his in respect of which all those circumstances
exist, the bequest shall be considered as limited
to such property, and it shall not be lawful to
reject any part of the description as erroncous
because the testator had other property to which
such part of the description does not apply-

. Explanation.—In judging whether a case falls
within the meaning of this section, any words
which would be liable to rejection under the
sixty-fifth section are to be considered as struck
out of the will.

‘When part of deseription
may not be rejected as
erroncous.

Tllustrations.

(a.) A bequeaths to B “his marsh-lands lying in
L, and in the occupation of X.” The testator had
marsh-lands lying in I, some of which were in the
occupation of X, and some not in the occupation of
X. The bequest shall be considered as limited to such
of the testator’s marsh-lands lying in L as were 1in .
the occupation of X. o

(b.) A bequeaths to B “ his marsh-lands Iying in
L, and in the occupation of X, comprising 1,000

- Mary.”

bighds of land.” The testator had marsh-lands lying
in L, some of which were in the occupation of X,
and some not in the occupation of X. The measure-
ment is wholly inapplicable to the marsh-lands of:
either class, or to the whole taken jtogether. The
measurement shall be considered as struck out of the
will, and such of the testator’s marsh-lands lying in
L as wero in the occupation of X shall alone pass
by the bequest.

67. Where the words of the will are unambi-

Extrinsic evidence ad. &UOUS, .bub it is found by
missible in ‘case of latent extrinsic evidence that
ambiguity. they admitofapplications
one only of which can have been intended by the
testator, extrinsic evidence may be taken to show

\
which of these applications was intended. J
Tllustrations, g 1

(a) A man, having two cousing of the name of e |
Mary, bequeaths a sum of money to ‘‘his cousin )

It appears that there are two persons each
answering the description in the will. That de-
scription, therefore, admits of two applications, only
one of which can have been intended by the testator. ¥
Evidence is admissible to show which of the two 1
applications was intended. 2|

(b) A, by his will, leaves to B “his estate called e |
Sultinpur Khurd.” It turns out that he had two )
estates called Sultdnpur Khurd, Evidence is admis- P
sible to show which estate was intended. X

68. Where there is an ambiguity or deficiency

Extrinsic evidence inad- 0N the face of the will,
missible in cases of patent 10 extrinsic evidence as
ambiguity or deficiency. g the intentions of the.
testator shall be admitted.

Lllustrations. 8

(2) A man hasanaunt Caroline and a cousin Mary,
and has no aunt of the name of Mary. By his will

* he bequeaths 1,000 rupees to “his aunt Caroline' 5
and 1,000 rupees to “ his cousin Mary,” and after- 1
wards bequeaths 2,000 rupees to ‘‘his before-men- =
tioned aunt Mary.”” There is no person to whom the e
description given in the will can apply, and evidence .

is not admissible to show who was meant by ‘“his
before-mentioned aunt Mary.” The bequest is
therefore void for uncertainty under the seventy-
sixth section.

(b) A bequeaths 1,000 rupees to , leaving
a blank for the name of the legatee. Evidence is not
admissible to show what name the testator intended
to insert. ‘

(¢) A bequeaths to B rupess, or ‘‘his
estate of . Evidence is not admissible to
show what sum or what estate the testator intended
to insert.

69. The meaning of any clause in a will is to
be collected from the
entire instrument, and
all its parts are to be
construed with reference to each other ; and for
this purpose a codicil is to be considered as part
of the will - Y
Tllustrations.

(a.) The testator gives to B a specific fund or pro-
perty at the death of A, and by a subsequent cls
gives the whole of his property to A. The effe
the several clanses taken together is to vest th
cific fund or property in A for life §
decease in B ; it appearing from the bec
that the testator meant to use in a restrit
the words in which he describes wha

Meaning of clause to be
collected from entire will,



(b.) Where a testator, having an estate one part
of which is called Black Acre, bequeaths the whole
of his estate to A, and in another part of his will
bequeaths Black Acre to B, tho latter bequest is to

“be read as an exception out of the first, as if he had
said, “ I give Black Acre to B and all the rest of my
estate to A.”

70. General words may be understood in a

restricted sense where it

When words may be un- may be collected from the
gs:ft:;‘:;“ifs::‘;::dﬁ(’;ﬁ will that the testator
han usual, meant to use them in

a restricted sense; and

words may be understood in a wider sense than
that which they usually bear, where it may be
collected from the other words of the:will that
the testator meant to use them in such wider
sense.

Tllustrations.

(a.) A testator gives to A “hisfarm in the occupa-
tion of B,” and to C ““all his marsh-lands in L."” Part
of the farm in the occupation of B consists of marsh-
lands in Iy, and the testator also has other marsh-lands
in L. The general words, “all his marsh-lands in
L,” are restricted by the gift to A. A takes the
whole of the farm in the occupation of B, including

S that portion of the farm which consists of marsh-lands

in L.

(3.) Thetestator (a sailor on ship-board) bequeath-
ed to his mother his gold ring, buttons and chest of
clothes, and to his friend A (a shipmate) his red box,
clasp knife and all things not before bequeathed.
The testator’s share in & house does not pass to A
under this bequest.

(c.) A, by his will, bequeathed to B all his house-
hold furniture, plate, linen, china, books, pictures and
all other goods of whatever kind; and afterwards
bequeathed to B a specified part of his property.
Under the first bequest, B is entitled only to such
articles of the testator's as are of the same nature
with the articles therein enumerated.

71. Where a clause is susceptible of two

8 ¥ 3 meanings, according to
ol ol 1';,‘.‘0‘;”11’:3’_‘1”" one of which it has some

effect, and according to
the other it can have none, the former is to be
preferred,

72. No part of a will is to be rejected as de-

: ; stitute of meaning if it is

. No part rojected, if it can : )
: be rensonably construed. Possible to put a reason-
able construction upon it,

73. If the same words occur in different parts

Tnterpretation of words Of the same will, they
‘repeated in different parts must be taken to have

of will. been used everywhere in
the same sense, unless there appears an intention
to the contrary.

: 74, The intention of the testator is not to be
e set aside because it can-
\ wfg:u‘zm:;ﬁ:::‘;;}gﬁ? not take effect to the
‘ - 3 full extent, but effect is
to be given to it as far as possible.
I * * * *

.~ 75. Where two clauses or gifts in a will are
“The last of two inconsis-  irreconcileable, so that
~ tent clauscs prevails, ‘they  cannot possibly
 stand together, the last shall preyail.

The Khojd Succe /
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Tllustrations.
(a.) The testator by the first clause of his will

. leaves his estate of Rémnagar “to A,” and by the

last clanse of his will leaves it “to B and not to A.”

B shall have it. . ; 1
(b.) If a man at the commencement of his will

gives his house to A, and at the close of it directs
that his house shall be sold and the proceeds invested
for the benefit of B, the latter disposition shall prevail.

76. A will or bequest not expressive of' any
Will or bequest void for definite intention is void

uncertainty. for uncertainty.
Illustration.

If o testator says—*‘I bequeath goods to A”; or
“I bequeath to A™; or ““I leave to A all the goods
mentioned in a schedule,” and no schedule is found;
or “I bequeath ‘money,’ ¢ wheat,” ‘0il,”” or the like,
without saying how much, this is void.

77. The description contained in a will, of

property the subject of

~ Words describing subject  gift, shall, unless a con-

ol properly @NSTN rary intention appear

death, by the will, be deemed to

refer to and comprise the

property answering that description at the death
of the testator.

* # * * X *
82. Where property is bequeathed to any per-
Bequest without words RonnogiRentibledi-oRing

TR " whole interest of the

testator therein, unless it
appears from the will that only a restricted in-
terest was intended for him.

83. Where property is bequeathed to a person

Bequest in alternative. with a' bequeSt in the al-

ternative to another per-
son or to a class of persons, if a contrary inten-
tion does not appear by the will, the legatee first
named shall be entitled to the legacy, if he be
alive ab the time when it takes effect; but if he
be then dead, the person or class of persons
named in the second branch of the alternative
shall take the legacy.

Tllustrations.

(a.) A bequestis made to A ortoB. A 1
the testator. B takes nothing. s
(%) A bequest ismade to A or toB. A dies afi
the date of the will, and before the testé.tol:s aTtl(::

legacy goes to B.
(c.) A bequest is made to A orto B. A j
at the date of the will. The legacy goes to B]s S
(d.) Px;(;Jpcrty is bequeathed to A or his heirs.- A
]B:tle \;;:es e testator. A takes the property abso-
_(e.) Property is bequeathed to A or hi
hm.d Ahdi?s }iln the lifetime of the fost;:og?ar%s;:i
he death of the testator, the b ) X
i equest to A’s nearest
* * * * * *
84, Where property is bequeathed to a person
. Effect of words describ- and words are added
ing a :1.;82 added tobequest  which describe a class of
SR ) persons, butdo not denote
them as d}rect objects of a distinct and inde-
Pendcnt gift, such person is entitled to the whole
interest of the testator therein, unless g- contrar
intention appears by the will, ' 7
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Tllustrations.
(@.) A bequest is made—
to A and his children,
to A and his children by his present wife,
to A and his heirs,
to A and the heirs of his body,
to A and the heirs male of his body,
to A and the heirs female of his body,
to A and his issue, d
to A and his family,
to A and his descendants,
to A and his representatives,
to A and his personal representatives,
to A, his executors and administrators.
In each of these cases, A takes the whole interest
which the testator had in the property.
(b.) A bequest is made to A and his brothers. A
and his brothers are jointly entitled to the legacy.
£ * # * * *

85. Where a bequest is made to a class of

Bequest to class of per- personsunder a general
sons under general descrip-  description only, no one
tion only. to whom the words of
the description are not in their ordinary sense
applicable shall take the legacy.

e # * * * *

§8. Where a will purports to make two be-
queststo the same person,
and aquestion arises whe-
ther the testatorintended
to make the second be-
quest instead of orin ad-
dition to the first, if there is nothing in the will
to show what he intended, the following rules
shall prevail in determining the construction to
be put upon the will :—

First.—If the same specific thing is bequeathed
twice to the same legatee in the same will, or in
the will and again in a codicil, he is entitled to
receive that specific thing only.

Second.—Where one and the same will or one
and the same codicil purports to make, in two
places, a bequest to the same person of the same
quantity or amount of anything, he shall be en-
titled to one such legacy only.

Third.—Where two legacies of unequal amount
are given to the same person in the same will, or
in the same codicil, the legatee is entitled to both.

Fourth.—Where two legacies, whether equal or
unequal in amount, are given to the same legatee,
one by a will and the other by a codicil, or each
by a different codicil, the legatee is entitled to
both legacies. ;

Txplanation.—In the four last rules, the word
“will” does not include a codicil.

; Tllustrations.

(a.) A having ten shares, and nomore, in the Bank
of Bengal, made his will, which contains near its
commencement the words “I  bequeath my ten
shares in the Bank of Bengal to B.” After other
bequests, the will concludes with the words “and I
bequeath my ten shares in the Bank of Bengal to B.”
B is entitled simply to receive A's tén shares in the
Bank of Bengal. y '

(6.) A having one diamond-ring, which was given
him by B, bequeathed to C the diamond-ring which
was given him by B. A afterwards made a codicil

‘to his will, and thereby, after giving other legacies,
he bequeathed to C the diamond-ring which was
given him by B. C can claim nothing except the
diamond-ring which was given to A by B.

vI,—12—4

Rules of construction
where will purports to
make two bequests to same
person,

(c.) A, by his will, bequeaths to B the sum of 5,000
rupees, and afterwards, in the same will, repests the
bequest in the same words. B is entitled to one
legacy of 5,000 rupees only.

(d.) A, by his will, bequeaths to B the sum of
5,000 rupees, and afterwards, by the same will,
bequeaths to B the sum of 6,000 rupees. Bis entitled
to 11,000 rupees.

(e.) A, by his will, bequeaths to B 5,000 rupees,
and by a codicil to the will he bequeaths to him 5,000
rupees. B is entitled to receive 10,000 rupees.

(/.) A, by one codicil to his will, bequeaths to B
5,000 rupees, and by another codicil, bequeaths to
him 6,000 rupees. B is entitled to receive 11,000
rupees.

(9.) A, by his will, bequeaths “500 rupees to B
because she was hig nurse,” and in another part of
the will bequeaths 500 rupees to B ‘ becanse she
went to England with his children.” B is entitled
to receive 1,000 rupees.

(h.) A, by his will, bequeaths to B the sum of 5,000
rupees and also, in another part of the will, an
annuity of 400 rupees. B is entitled to both legacies.

(2.) A, by his will, bequeaths to B the sum of
5,000 rupees and also bequeaths to him the sum of
5,000 rupees if he shall attain the age of 18. B is
entitled absolutely to one sum of 5,000 rupees, and
take a contingent interest in another sum of 5,000
rupees. .

89. A residuary legatee may be constituted
by any words that show
an intention on the part
of the testator that the
person designated shall take the surplus or
residue of his property.

Constitution of residuary
legateo,

Tlustrations.

(@) A makes her will, consisting of several testa-
mentary papers, in one of which are contained the
following words :—“ I think there will be something
left, after all funeral expenses, &c., to give to B, now
at school, wards to equipping him to any profession
he may hereafter be appointed to,”! B is constitnted
residuary legatee.

(b.) A makes his will, with the following passage
at the end of it:—“I heliecve there will be found
sufficient in my banker's hands to defray and dis-
charge my debts, which I hereby desire B to do, and
keep the residue for her own use and plezsure.”* B
ig constituted the residuary legatee.

(c.) A bequeaths all his property to B, except cer-
tain stocks aud funds, which he bequeaths to C. B
ig the residuary legatee.

90. Under a residuary bequest, the legatee is
entitled to all property
belonging to the testator
ab the time of his death,
of which he has not made any other testamen-
tary disposition which is capable of taking effect.

* * RO * * *

91. If a legacy be given in general terms,
without specifying the
time when it is to bo
paid, the legatee has a

Property to which resi-
duary legatee entitled.

Time of vesting of legacy
in general termns,

vested interest in it from the day of the death of *

the testator, and, if he dies without having re-
ceived it, it shall pass to his representatives.
92. If the legatee does not survive the testa-
e tor, the legacy cannot.

Wl case logacs  toyq effect, but shall lapse

and form part of there- %

ARl




sidue of the testator’s property unless it appear
by the will that the testator intended that it

should go to some other person. i
In order to entitle the representatives of the

legatee to receive the legacy, it must be proved
that he survived the testator.
Tlustrations.

(a.) The testator bequeaths to B “ 500 rupees
which B owes him.” B dies before the testator ; the

le lapses. '
g(tﬁ Is bequest is made to A and his childven. A

dies before the testator or happens to be dead when
the will is made. The legacy to A and his children
lapses, . i 2
(c.) A'legacyis' given to A, and in caso of his dying
before the testator, to B. A dies before the testator.

The legacy goes to B. .
(d.) A sum of money is bequeathed to A for life,

and after his death to B. A dies in the lifetime of
the testator. B survives the testator, The bequest
to B takes effect. ] v
(e:) A szm of money is bequeathed to A on his
completing his eighteenth year, and in case he should
dio before he completes- his cighteenth year, to B.
A completes his eighteenth year, and dies in the life-
vime of the testator. The lezacy to A lapses, and the
bequest to B does not take effect. 4
(7) The testator and the legatee perished in the
g same shipwreck. There is no evidence to show which
died fivst.  The legacy will lapse.
93. If a legacy be given to two persons
Jjointly, and one of them
Legacy doos not lapseif ‘(ie hefore the testator,

¢ LB
?{i‘.? l,%{o,?:,vfes{(:;:;.. Ky the other legatee takes
the whole.

Illustration.
The legacy is simply to A and B. A dies before
the testator. B takes the legacy. ;
94. But where a legacy is given to legatecs
B in words which show that
cct of words showing 1,6 testator intended to
o fitikioni to give give them distinet shaves
die before the testator, so much of the legacy as
was intended for him shall fall into the residue
of the testator’s property.
Tllustration,
A sum of monoy is bequeathed to A, B and C, to
* be equally divided amoug them. A dics before tho
testator. B and C shall only take so much as they
wonld have had if A had survived the testator,
95. Where the share that lapses is a part of
the general residue. be-
5 “‘:;hﬁpi‘:ﬁﬁ“‘m 8%% " queathed by the will,
. . that share shall go as
- undisposed of,
y Tlustration.

'Thl? tostator bequeaths tho residue of his estate to
4; Band G, to be equally divided between them. A
dies beforo the testator. His one-third of tho re-
sidue goes as undisposed of.

96, ere a bequest shall have been made

. s . made
Wh 'begueat R 0 LY A0 0 other logi

i timate lineal male descen-
dant of the testator, and
time, the legatee shall die in
Xk the lifetime of the testa-
mate Jineal male descendant of
e the testator, the bequest shall

‘death in
(A
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not lapse, but shall take effect as if the death of
the legatee had happened immediately after the
death of the testator, unless a contrary intention
shall appear by the will. )

] Tltustration.

A makes his will, by which he bequeaths a sum
of money to his son B for his own absolute use and
benefit. B dies before A, leaving a son C who sur-
vives A, and baving made his will whereby he
bequeaths all his property to his widow D. The
money goes to D.

97. Where a bequest is made to one person

for the benefit of another,

Bequest to A for benefit the legacy does not lapse
C{f B]docs not lapse by ..‘\ s by the death, in the
- testator’s lifetime, of the
person to whom the bequest is made.

98. Where a bequest is made simply to a
described class of per-
sons, the thing bequea-
thed shall go only to
such as shall be alive at the testator’s death.

Survivorship in case of
bequest to described class.

#* *® £ * *
Tllustrations.
(a.) A bequeaths 1,000 rupees to  the children of
B” without saying when it is to be distributed
among them. I had died previous to the daEc of
the will, leaving three children, C, D' and E. E
died after the date of the will, but for the death
of A. Cuand D survive A. The legacy shall belong
to C and D, to the exclusion of the representatives
of Ii.
(0.) A bequeaths a legacy to the children of B,
At the time of the testator’s death, B hasno children.
The bequest is void.
3% #e £

¥ B £ £ %

PART XIL

Or VoIp BEQUESTS.
99.  Where a bequest is made to a person by
a particular deseription,

Btc_q“]eﬂfi1 to porson ')’Y and there is no person
particular aescrip: 1on, who 2 S Q.
%e not in c.\'isten(.!c at testa. 1D O‘\,IStence at the tes-
tor's death, tator’s * death who. an-

: swers the description,
the bequest is void. :
* * * * * *
Hlustrations.

(a-) A bequeaths 1,000 rapees to the eldest son of
B. At {he death of the testator B has no son.
The bequest is void.

4 *# * * % *

101. No bequest is valid whereby the vesting
of the thing bequeathed
i1 may be delayed beyond
the lifetime of one or more persons living at the
testator's decease.

S * * * * *

102. If a bequest ismade to a class of persons,
. with regard to some of
whom it is inoperative
by reason of the rules
1 : contained in the last pre-
ceding section, such bequest shall be wholly void. *

2 ¢ 3 L arhw *

Rule against perpetuity.

Bequest to a class, some
of whom may come under
rules in Section 101.
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103. Where a bequest is void by reason of any
-of the rules contained in
the two last preceding
. sections, any bequest
contained in the same
will and intended to take effect after or upon
failure of such prior bequest is alsovvoid.
* ® * i

Bequest to take effect
on failure of bequest void
under Section 101 or 102.

i *

104. A dirvection to accumulate the income
arising from any pro-
perty shall be void ; and
the property shall be
disposed of as if no accumulation had “heen
directed.

EBzception—Where the property is immove-
able, or where accumulation is directed to be
made from the death of the testator, the direc-
tion shall be valid in respect only of the income
arising from the property within one year next
following the testator’s death ; ;

and at the end of the year such property and
income shall be disposed of respectively, as if
the period during which the accumulation has
been directed to be made had elapsed.

Tllustrations.

(2.) The will directs that’ the sum of 10,000 rupees
shall be invested in Government-securities, and the
income accumulated for 20 years, and that the prin-
cipal, together with the accumulations, shall then be
divided between A, Band C. A, Band Care ontitled
to reccive the sum of 10,000 rupees at the end of the
year from the testator’s death.

(b.) The will directs that 10,000 rupees shall he
invested and the income accumulated until A shall
marry, and shall then be paid to him. A is cutitled
to receive 10,000 rupees at the end of a year from
the testator’s death. - y

(c.) The will directs that the rents of the farm of
Sultdnpur shall he accumulated for ten years, and
that the accumulation shall be then paid to the
cldest son of A. At the death of the testator, A has
an eldest son living, named B. B shall receive at the
end of one year from the testator's death the rents
which have accrued during the year, together W.lf.-h
any interest whichmay have been made by investing
them.

Effect of direction for
accumulation.

* £ . X *

(e.) A bequeaths a sum of money to B, to he paid
to him when he ‘shall attain tho age of 18, and
directs the interest to he accumulated till he shall
arrive at that age. At A’s death the legacy be-
comes vested in B; and so much of the mtcr'esb
as is not required for his maintenance and cducation
is accumulated, not by reason of the direction con-
tained in the will, but in consequence of B's minority.

PART XIII.
OF THE VESTING OF LEGACIES.

106. Where by the terms of a bequest the lega- -
tee is mnot entitled to

Dato of vesting of legady immediate possession of
when payment or posses- the thing bequeathed, a
S00 PRt right to receive it ab the
proper time shall, unless a, contrary mt_ent.u})ln
appears by the will, become vested in the
legatee on the testator's death, and shall pa.sshto
the legatec’s representatives if he dies before that
time and without having received the legacy.

And in such cages the legacy is from the testa-
tor's death said to be vested in interest.

Lsplanation—An intention that a legacy to
any person shall not hecome vested in interest in
him is not to be inferred merely from a provision
whereby the payment or possession of the thing
bequeathed is postponed, or whereby a prior in-
terest therein is bequeathed to some other person
or whereby the income arising from the fund
bequeathed is directed to be accumulated until
the time of payment arrives, or from a provision

that, if a particular event shall happen, the lega- = |
cy shall go.over to another person. 5]
Tllustrations. :

(a.) A bequeaths to B 100 rupees, to be paid to
him at the death of C. On A’s death the legacy be-
comes vested in interest in B, and if he dies before
C, his representatives are enfitled to the legacy. ¥

(b.) A bequeaths to B 100 rupees, to be paid to
him upon his attaining the age of 18. On A’s death
the legacy becomes vested in interest in B.

(c.) A fund is bequeathed to A for life, and after
his death to B. On the testator's death the legacy
to B becomes vested in interest in B.

(d.) A fund is bequeathed to A until B attains the
age of 18, and then to B. ~ The legacy to B is vested
in interest from the testator’s death.

(2.) A bequeaths the whole of his property to B
upon trust to pay certain debts out of the income,
and then to make over the fund to C. At A’s death
the gift to C becomes vested in intevest in him.

(f.) A fund is bequeathed to A, B and € in equal
shares, to be paid to them on their attaining the age
of 18 respectively, with a proviso that, if all of them
dic under the age of 18, the legacy shall devolve
upon D. On the death of the testator, the shares

vest in interest in A, B and C, subject to he divested
in case A, B and C shall all die under 18, and npon
the death of any of them (except the last survivor)
under the age of 18, his vested interest passes, so
subject to his representatives.

107. A legacy bequeathed in case a specified

Date of vesting when uncertain event shall
legacy contingent upon happen does not vest un-
specified uncertain event. til that event lmppens.

A legacy bequeathed in case a specified uncer-
tain event shall not happen does not vest until
the happening of that event becomes impossible.

In cither case, until the condition has been 2
fulfilled, the interest of the legatee is called con- »
tingent.

Lzception.—Where a fund is bequeathed to
any person upon his attaining a particular age,
and the will also gives to him absolutely the in-
come to arvise from the fund before he reaches
that age, or directs the income, or so much of it
as may be necessary, to be applied for his benefit,  +
the bequest of the fund is nob contingent.

Tllustrations. ,
. (a.) A legacy is bequeathed to D in case A, Band
C shall all die under the age of 18. D has a contin-
gent interest in the lezacy until A, B and C all die
under 18, or one of them attains that age. ;

(b.) A sum of money is bequeathed to A ““in
he shall attain the age of 18,” or,, “ when he sh
attain the age of 18.”  A’s interest in the legacy
contingent until the condition shall be f:ulﬁlleti
his attaining that age. ‘ - ]

(c.) An estate is bequeathed to A
after his death to B, if B shall then be 1
B shall not be then living, to C. A, B an
the testator. B and C each take a

" terest in the estate until the
it in one or in the other shall
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(d.) An estate is bequeathed as in the case last
supposed. B dies in the lifetime of A and C. * Upon
" the death of B, C acquires a vested right to obtain

possession of the estate upon A’s death.

(e.) A legacy is bequeathed to A when she shall
attain the age of 18, or shall marry under that age
with the consent of B, with a proviso that, if she
shall not attain 18, or marry under that age with
B's consent, the Jegacy shall go to C, A and C each
take a contingent interest in the legacy. A attains
the age of 18. A becomes absolutely entitled to the
legacy, although she may have married under 18
without the consent of B.

(f) An estate is bequeathed to A until he shall
marry, and after that event to B. B'’s interest in
the bequest is contingent until the condition shall
be fulfilled by A’s marrying.

(g-) An ostate is bequeathed to A until he shall
take advantage of the Act for the Relief of Insolvent
Debtors, and after that event to B. B’s interest in
the bequest is contingent until A takes advantage of
the Act.

(%) An estate is bequeathed to A if he shall pay
500 rapees to B. A’s interest in the bequest is con-
tingent until he has paid 500 rupees to B.

(2.) A leaves his farm of Sultdinpur Khurd to B,
if B shall convey his own farm of Sultdénpur Buzurg
to C. B's interest in the bequest is contingent until
he has conveyed the latter farm to C.

(J-) A fund is bequeathed to A if B shall not
marry C within five years after the testator’s death.
A’s interest in the legacy is contingent, until the
condition shall be fulfilled by the expiration of the
five years without B's having married C, or by the
occurrence, within that period, of an event which
makes the fulfilment-of the condition impossible.

(%.) A fundis bequeathed to A if B shall not make
any provision for him by will. The legacy is con-
tingeut until B’s death.

@), A bequeaths to B 500 rnpees a year upon his
attaining the age of 18, and directs that the interest,

or a competent part thereof, shall be applied for his
benefit until he reaches that age. The legacy is
vested.

(131.) A bequeaths to B 500 rupees when he shall
attain the age of 18, and directs that a certain sum,
out of another fund, shall be applied for his main-
tenance until he arrives at that age. The legacy
is contingent.

108. Where a bequest is made only to such

Vesting of intercst in be- - embers of a class as
qu]est to x;lmﬁnl memlzerg u({ shall have attained a
a classas shall have attaine: unt .

: : particular age, a person
pasticular age. who has not attained

that age cannot have a vested interest in the

legacy.
* * * * * * *

PART XIV.
OF ONEROUS BEQUESTS.

109, Where a bequest im}[:oses an obligation
on the legatee, he can
take nothing by it unless

he accepts it fully,

A having shares inﬂl(u{i)mzon.
ros joi

company, and also shares ig (%z"o:s jf)?:l:t ::gst
company in difficulties, in respect of which shares
heavy calls are expected to be made, hequeaths to B
all his ghares in joint stock companies. B refuses

Onerous bequest.

if:»es;cqpt the shares in (Y). Ho forfeits tho shares
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odified for

110. Where a w f SRS o
i ent bequests to

One of two separate and I Sper %
independent bequests to the same person, the
legatee is at ‘liberty to

same person may be accept-
ed, and other refused. accept one of them 9‘nd

refuse the other, although the former may be
beneficial and the latter onerous.
Tllustration.

A having a lease for a term of years of a house af
a rent which he and his representatives are bound to
pay during the term, and which is higher than the
house can be let for, bequeaths to B the lease and a
sum of money. B refuses to accept the lease. He
shall not by this refusal forfeit the money.

PART XV.

Or CONTINGENT BEQUESTS.
111. Where a legacy is given if a specified
uncertain event shallhap-

Bequest contingent upon . v
specified uncertain event, pen, and no time is men-
no time being mentioned tioned in the will for

foritsicocurrance; the occurrence of that

event, the legacy cannot take effect unless such

event happens before the period when the fund

bequeathed is payable or distributable.
Tllustrations.

(a.) A legacy is bequeathed to A, and in case of
his death, to B. If A survives the testator, the
legacy to B does not take effect.

(b.) A legacy is bequeathed to A, and in case of
his death without children, to B. If A survives the
testator or dies in his lifetime leaving a child, the
legacy to B does not take effect.

(c.) A legacy is bequeathed to A. when and if he
attains the age of 18, and in case of his death, to B.
A attains the age of 18. The legacy to B does not
take effect.

(d.) A legacy is bequeathed to A for life and after
his death to B, and, “in case of B’s death without
children,” to C. The words “in case of B’s death
without children” are to be understood as meaning
in case B shall die without children during the
lifetimo of A.

(e.) A legacy is bequeathed to A for life, and after
his death to B, and, “in case of B's death,” to C.
The words “in case of B’s death” are to be consider-
ed as meaning “in case B shall die in the lifetime
of A.” ¢

112. Where a bequest is made to such of cer-

Bequest to such of ocer- tain bersons as shall be
tain persons asshall he sur-  SUrviving at someperiod
Viving at some period not  but the exact period is
specified. 3

not specified, the legacy
s!m.]l go to such of them as shall be alive at the
tlmg of payment or distribution, unless a contra-
ry intention appear by the will,
Tllustrations.

(a.) Property is bequeathed to A and B, to be
equally divided between them, or to the survivor of
them. If both A and B survive the testator, the
legacy is equally divided between them. If A dieg
before the testator, and B survives the testator, it
goes ;;o B. :

(%.) Property is bequeathed to A for life, and af:
kis death to B and C, to bo equally divided bebuer.
them, or to the survivor of them. B dies during the
geCOf A; C survivesA. At A’s death the legacy goes

* * * * »

P TP
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_(d.) Property is bequeathed to A for life, and after
h_ls death to B and C, with a direction that, in case
cither of them dies in the lifetime of A, the whole
shall go to the saxvivor. B dies in the lifetime of
A. Afterwards C dies in the lifetime of A. The
legacy goes to the representative of C.

PART XVI.
Or CoNDITIONAL BEQUESTS.

Bequest upon impossible  113. A bequest upon an

condition. impossible condition is
void.
Tllustrations.

(a.) An estate is bequeathed to A on condition
that he shall walk onme hundred miles in an hour.
The bequest is void.

(4.) A bequeaths 500 rupees to B on condition that
he shall marry A’s daughter. A’s daughter was

- dead at the date of the will. The bequest is void.

114. A bequest upon a condition the fulfil-
ment of which would be
contrary to law or to

morality is void.
Tllustrations.

(a) A bequeaths 500 rupces to B on condition that
he shall murder C. The bequest is void.

(b.) A bequeaths 5,000 rupees to his niece if she
will desert her husband. The bequest is void.

115, Where a will imposes a condition to be
Fulfilment of condition Lulfilled before the lega-
precedent to vesting of tee can take a vested
legacy. interest in the thing be-
queathed, the condition shall be considered to
have been fulfilled it it has been substantially

complied with,

. Bequest upon illegal or
immoral condition,

Tllustrations.

(a,) A legacy is bequeathed to A on condition that

he shall marry with the consent of B, C, D and I.
A marries with the written consent of B. C is pre-
sent at the marriage. D sends a present to A
previous to the marriage. I has been personally
informed by A of his intentions, and has made no
objection. A has fulfilled the condition.

(b.) A legacy is bequeathed to A on condition that
he shall marry with the consent of B, Cand D. D
dies. A marries with the consent of B and C. A
has fulfilled the condition.

(c.) Alegacy is bequeathed to A on condition that
he shall marry with the consent of B, C and D. A
marries in the lifetime of B, C and D, with the con-
sent of B and C only. A has not fulfilled the con-
dition.

(d.) A legacy is bequeathed to A on condition
that he shall marry with the consent of B, C and D.
A obtains tke unconditional assent of B, C and D to
his marriage with E. Afterwards B, C and D capri-
ciously retract their consent. A marries E. A has
fulfilled the condition.

(e.) A legacy is bequeathed to A on condition
that he shall marry with the consent of B, C and D.
A marries without the consent of B, C and D, buy
obtains their consent after the marriage. A has not
fulfilled the condition. :

(f) A makes his will, whereby he hequeaths a snm
of money to B if B shall marry with the consent of
A’s executors. B marries during the lifetime of A,
and A afterwards expresses his approbation of
the marriage. A dies. Thebequest to B takes effect.

(g-) A legacy is bequeathed to A if he executes a
certain document within a time specified in the will.
The document is executed by A within a reasonable
time, but not within the time specified in the will,

YI.-—_-]. 2-5

A has not performed the condition, and is not
entitled to receive the legacy.

116. Where there is a bequest to one person

Bequest to A and on and a bequest of the
failure of prior bequest, to same thing to another, if
B. the prior bequest shall
fail, the second bequest shall take effect upon the
failure of the prior bequest, although the failure
may not have occurred in the manner contem-
plated by the testator.

Tllustrations.

(a.) A bequeaths a sum of money to his own
children surviving him, and if they all die under
18, to B. A dies without having ever had a child.
The bequest to B takes effect.

(b.) A bequeaths a sum of money to B, on condi-
tion that he shall execute a certain document within
three months after A’s death, aud if he should
neglect to do so, to C. B dies in the testator’s
lifetime. The bequest to C takes cffect.

117. Where the will shows an intention that

When second bequest the second bequest shall
not to takeeffecton failure take effect only in the
of first. event of the first bequest
failing in a particular manner, the second bequest
shall not take effect unless the prior bequest fails
in that particular manner.

Tllustration. r

A makes & bequest to his wife, but in case she
should die in his lifetime, bequeaths to B that which
he had bequeathed to her. A and his wife perish
together, under circumstances which make it impos-
sible to prove that she died before him. The bequest
to B does not take effect.

118. A bequest may be made to any person

Bequest over, conditional with the condl,t'lon' SUz
upon happening or not peradded that in case a
happening = of ~ specified specified uncertain event
BLCcertainlorent shall happen, the thing
bequeathed shall go to another person ; or, that
in case a specified uncertain event shall not
happen, the thing bequeathed shall go over to
another person.

In each case the ulterior bequest is subject to
the rules contained in sections 107, 108, 109,
110, 111, 112; 113, 114, 116, 117.

Tllustrations.

(a.) A sum of money is bequeathed to A, to be
paid to him at the age of 18, and if he shall die
before he attains that age, to B. A takes a vested
interest in the legacy, subject to be divested and to
go to B in case A shall die under 18.

(b.) An estate is bequeathed to A with a proviso
that, if A shall dispute the competency of the testator
to make a will, the estate shall go to B. A disputes
the competency of the testator to make a will. The
estate goes to B.

* * ® " %

(d.) A sum of money is bequeathed to A and B,
and if either should die during the life of C, then to
the survivor living at the death of C. A and B die
before C. The gift over cannot take effect, but the
representative of A takes one-half of the money and
the representative of B takes the other half,

(e.) A bequeaths to B the interest of a fund for
life, and directs the fund to be divided, at her death,
equally among her three children, or such of them
as shall be living at her death. * All the chil
B die in B'g lifetime. The bequest over
take effect, but the interests of the children
their representatives. : :




119. An ulterior bequest of the kind contem-
Condition must bestrictly plated by thelast preced-

\

fulfilled. ing section cannot take
effect unless the condition is strictly fulfilled.
Tlustrations. i

' (@) A logacy is bequeathed to A, with a proviso
that, if he marries without the consent of B, C and
D, the legacy shall go to E. D dies. Tven if A
marries without the consent of B and C, the gift to
B does not take eftect. . J

(b.) A legacy is bequeathed to A, with a proviso
that, if he marries without the consent of B, the
legacy shall go to C. A marries with the conscnt,.of
B. He afterwards becomes a widower and marries
again without the consent of B. The bequest to C
does not take effect. :

(c.) A legacy is bequeathed to A, to be paid at
18, or marriage, with a proviso that, if A dies under
18, or marries without the consent of B, the legacy
shall go to C. A marries under 18, without the
consent of B. The bequest to C takes effect.

120. If the ulterior bequest be not valid, the

Original bequest  not original bequest is not
affected by invalidity of. affected by it.
second.

Tllustrations.

(a.) An estate is boqueathed to A for his life, witha
condition superadded that if ho shall not on a given
day walk 100 miles in an hour, the estate shall go to
B.” The condition being void, A retains his estate
asif no condition had been inserted in the will.

(b.) An estate is bequeathed to A for her life, and
if she do not desert her husband, to B. A is entitled
to the estate during her life as if no condition had
been inserted in the will.

(c.) Anestate is bequeathed to A for life, and, ifhe
marries, to the eldest son of B forlife. B, ut the
date of the testator’s death, had not had ason. The
bequest over is void under section 92, and A 1is
entitled to the estate during his life.

121. A bequest may be made with the condi-
tion superadded that it
shall cease to have effect
in case a specified uncer-
tain event shall happen,
or in case a specified un-
certain event shall not
happen.

Tllustrations.
(a.) An estate is bequeathed to A for his life, with
& proviso that, in case he shall cut down a certain
wood, the bequest shall cease to have any effect. A
cuts down the wood ; he loses his life-interest in the
estate.
_ (b.) An estate is bequeathed to A, provided that,
if he marries under theage of 25 without the consent
of the executors named in the will, the estate shall
cease to belong to him. A marries under 25 withont
the consent of the executors. The estate ceases to
_ belong to him.
: (c.) An estata is bequeathed to A, provided that,
if he shall not go to England within three years after
t!)e'testawfs death, his interest in the estate shall
cease. A does not go to England within the time
prescribed.  His interest in the estate ceases.
«  (d.) An estate is bequeathed to A, with a proviso

Bequest conditioned that
it shall cease to have eflect
in case specified uncertain
event shall happen or not
happen,

- that, if she becomes a nun, she shall cease to» have

any interest in the estate. A becomesa nun. She
ses her interest under the will.

nd is bequeathed to A for life, and after
, if B shall be then living, with a pro-
shall become & nun, the bequest to her

* A, or to place A in any business:
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shall cease to have any effect. B becomes a nun m
the lifetime of A. She thereby loses hex“conl:mf-l\"“‘t
interest in the fund.

122. TIn order that a condition that a bequ_cst
shall cease to have effect
may be valid, it is neces-
sary that the event to
which it relates be one which could legally con-
stitute the condition of a bequest as contemplated
by the one hundred and seventh section. :

123. Where a bequest is made with a condi-
tion superadded that,
unless the legatee shall
perform a certain act, the
subject-matter of the be-
quest shall go to another
person, or the bequest
shall cease to have effect, but no time is specified
for the performance of the act, if the legatee
takes any step which renders impossible or in-
definitely postpones the performance of the act
required, the legacy shall go as if the legatee had
died without performing such act.

Tllustrations.

(@). A bequest is made to A with a proviso that,
unless he enters the army, the legacy shall go over to
B. A takes holy orders, and thereby renders it im-
possible that he should fulfil the condition. B is en-
titled to receive the legacy.

(b). A bequest is made to A with a proviso that it -
shall cease to have any effect if he does not marry B’s
daughter. A marries a stranger, and thereby indefi-
nitely postpones the fulfilment of the condition. The
bequest ceases to have effect.

124. Where the will requires an act to be per-
formed by the legatee
within a specified time,
cither as a condition to
be fulfilled before the legacy is enjoyed or as a
condition upon the non-fulfilment of which the
subject-matter of the bequest is to go over to
another person, or the bequest is to cease to have
effect, the act must be performed within the time
specified, unless the performance of it be prevent-
ed by fraud, in which
case such further time
shall be_allowed as shall
be requisite to make up for the delay caused by
such fraud.

Such condition must not
be invalid under section 107.

Result of legatee render-
ingimpossible or indefinite-
ly postponing act for which
no time specilied and on
non-performance of which
subject-matter to go over.

Performance of condition,
precedent or subsequent,
within specified time.

Further time in case of
fraud.

PART XVII.
Of Bequests with directions as to application or
enjoyment. )
125. Where a fund is bequeathed absolutely
to or for the benefit ‘of
any person, but the will
contains a direction that
it shall be applied or en-
joyed in a particular
manner, the legatee shall be entitled toreceive the
fund as if the will had contained no such direc-
tion.

Direction that funds be
employedin particular man-
ner following absolute he-
quest of same to or for
benefit of any person.

Tlustration.

A sum of money is bequeathed towards purchasing
a country-residence for A, or to purchase an annuiby
for A, or to purchase a commission in the army for
A chooses to
receive the legacy in money. Heis entitled to doso,
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126. Where a testator absolutely bequeaths
Dircction that mode of 2 fund, SO. as to sever
enjoyment of absolute be- 10 from his own estate,
quest is to be restricted, to  but directs that the mode
;:;:{ge.spccmcd benefit for o enjoyment of it by _the
legatee shall be restrict-
ed so as to secure a specified benefit for the
legatee ; if that benefit cannot be obtained for the
legatee, the fund helongs to him as if the will
had contained no such direction.

127. Where a testator does not absolutely be-
queath a fund so as to
sever it from his own
estate, but gives it for
certain purposes and
part of those purposes cannot be fulfilled, the
fund, or so much of it as hasnot been exhausted
upon the objects contemplated by the will, re-

mains a part of the estate of the testator.

Bequest of fund for cer-
tain purposes, some of which
cannot be fulfilled.

PART XVIII.
Of Bequests to an Ezeculor.
128. If a legacy is bequeathed to a person
-who is named an execu-
:‘egﬂcc ltl-';'“lfd L tor of the will, he shall
cutor cannot take unless he e Y 3 -
shews intention to act as not take the legacy. Lhe
executor. less he proves the will or
otherwise manifests an
intention to act as executor.

Lllustrotion.
A legacy is given to A, who is named an executor.
A orders the funeral according to the directions con-
tained in the will, and dies a few days after the
testator, without having proved the will, A has
manifested an intention to act as exécutor.

PART XIX.
Of Specific Legacies.
129. Where a testator bequeaths to any per-
son a specified part of his
E property, which is distin-
guished from all other parts of his property, the
legacy is said to be specific.
Tllustrations.
(2.) A bequeaths to B— ;

*“ the diamond-ring presented to him by C:”

“his gold chain :”

‘““a certain bale of wool :”

“a certain piece of cloth :”

““all his household-goods, which shall be in or
about his dwelling-house in M Street, in
Calcutta, at the time.of his death :”

“the sum of 1,000 rupees in a certain chest:”

¢ the debt which B owes him:”

“all his bills, bonds and securities belonging
to him lying in his lodgings in Calcutta :”

“all his furniture in his house in Calcutta :”

“all his goods on board a certain ship then
lyiug in the river Hughly

2,000 rupees which he has in the hands of
C il

Specific legacy defined.

¢ the money due to him on the bond of D :”

‘ his mortgage on the Rémpur factory.”

““one-half of the money owing to him on his
mortgage of Rimpur factory : ”

*1,000 rupees being part of a debt due to him
from C:”

“his capital stock of 1,000L in East India
stock ;" '
‘““his promissory notes of the Government of
India for 10,000 rupees in their 4 per cent.
loan.” . :
“all such sums of money as his executors may, -
after his death, receive in respect of the
debt due to him from the insolvent firm of
D and Company :”
“all the wine which he may have in his cellar
at the time of his death :”
““such of his horses as B may select :”
‘“all his shares in the Bank of Bengal:”
‘“all the shares in the Bank of Bengal which
he may possess at the time of his death:”
‘“all the money which he has in the 5% per
cent. loan of the Government of India :
“all the Government-securities he shall be
entitled to at the time of his decease.”
Bach of these legacies is specific. ;
(b.) A having Government promissory notes for
10,000 rupees, bequeaths to his executors “ Govern-
ment promissory notes for 10,000 rupees in trust to
sell ” for the benefit of B,
The legacy is specific,
(¢.) A having property at Benares, and also in
other places, bequeaths to B all his property at
Benares.
The legacy is specific.
(d.) A bequeaths to B—
his house in Calcutta :
his zamindéari of Rimpur:
his taluq of Rémnagar
his lease of the indigo-factory of Salkya:
an annuity of 500 rupees out of the rents of
his zaminddri of W.
A divects his zamindarl of X to be sold, and the
proceeds to be invested for the benefit of B.
Each of these bequests is specific. -
(e.) A by his will charges bis zamindéri of ¥ with
an annuity of 1,000 rupees to C during his life, and
subject to this charge he bequeaths the zaminddri to
D. ach of these bequests is specific.
(/) A bequeaths a sum of money—
to buy a house in Calcutta for B :
to buy an estate in zila Faridpur for B:
to buy a diamond-ring for B :
to bny a horse for B :
to be invested in shares in the Bank of Ben-
gal for B : ‘
to be invested in Government-securities for B. :
A bequeaths to B—
“ a diamond-ring :
“a horse :”
10,000 rupees worth of Government
securities :”
“an annuity of 500 rupees :”
¢¢2.000 rupees, to be paid in cash :
‘50 much money as will produce 5,000 rupees
4 per cent. Government-securities.’”
These bequests are not specific. :
(g.) A, haying property in England and property
in India, bequeaths a legacy to B, and directs that .
it shall be paid out of the property which he may
leave in India. He also bequeaths a legacy to C,
and directs that it shall be paid out of the property
which he may leave in England. B0 T
No one of these legacies is specific. .
180. Where a sum certain is bequeathed,

Bequest of sum certain logacy is mot s
where stocks, &c., in which merely; {
S;

invested are described. stocks,



ties in which it is invested are described in the
will. ;
Tlustration.
A hequeaths to B—
10,000 rupees of his fnnded property :”
10,000 rupees of his property now invested
in shares of the East Indian Railway Com-
any
10,000 rupees at present secured by mort-
3 : gage of Rémpur factory.”
4 No one of these legacies is specific.
181. Where a bequest is made in general
terms of a certain amount
. :z::l“eﬁz l°f tsjggo‘f"“:?]f]c of any kind of stock, the
by ¢ legacy isnotspecific mere-
3&12’?3 of f:rc::‘i:i::ln.ount Oi lyc because the testator
was,at the date of his will,
possessed of stock of the specified kind, to an
equal or greater amount than the amount be-
queathed.
Tllustrations.
A hequeaths to B 5,000 rupees 5 per cent. Govern-
ment-securities. A had at the date of the will five
° per cent. Government-securities for 5,000 rupees.
The legacy is not specific,
132. A money-legacy is not specific merely
because the will directs
Bequest of money where its payment to be post-
not payable until part of 1,616 until some part of
T onrtan by °2%%dthe property of the testa-
of in certain way. € property ol the testa.
: tor shall have been re-
duced to a certain form, or remitted to a certain

place.

Tllustrations.

A bequeaths to B 10,000 rupees, and directs that

this legacy shall be paid as soon as A’s property in
! .India shall be realized in England.

T'he legacy is not specific,

133.  Where a will contains a bequest of the

When enumerated arti- residue of the testator’s
cles not deemed specifically  property along with an
bequeathod. enumeration of  some
items of property not previously bequeathed, the
articles enumerated shall not be deemed to be
specifically bequeathed.

% * % * * *
186, If there be a deficiency of assets to
Whore deficioncy of as- %’“-V legacies, a specific

sets to pay legacies, specific  165acy B not liable to
legacy mot to abate with abate with the general
2 general legacies. Iegacies. ] .

PART XX,

. Of Demonstrative Legacies.
137, Where a testator bequeaths a certain sum
; of money, or a certain

B4 quantity of any other
; Y] commodity, and refers to

+ a particular fund or stock so as to constitute the
same . the primary fund or stock out of which
payment is to be made, the legacy is said to be
demonstrative. .

. E:fgla{miion.—»'ﬁhe A distinetion between a
- specific le; and & demonstrative legacy con-
it i)

2 there sp?ciﬁigiﬁroperty is given to the legatee,
@ logacy isspecifio; :

‘where the legacy is directed to be paid out of
ecified property, it is demonstrative,

Demonstrative
~ defined.
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Tllustrations. .

a.) A bequeaths to B 1,000 rupees, being part
of fm d)ebb dug to him from W. Ho also bequeaths to
C 1,000 rupees tobe paid out of the debt due to him
from W, Thelegacy to B is specific; the legacy to
C is demonstrative.

(b.) A bequeaths to B— ) . ;
“ ton bushels of the corn which shall grow in

his field of Grrecnacre :”
¢8() chests of the indigo which shall be made

at his factory of Rampur:”
«10,000 rupees out of his five per cent. pro-
missory notes of the Government of India :”
an annuity of 500 rupees ““from his funded
property :”
¢1,000 rupees out of the sum of 2,000 rupees
* due to him by C.”

A bequeaths to B an annuity, and directs it to be
paid ont of the rents arising from his taluq of
Rédmnagar.

A bequeaths to B— :

% 10,000 rupees out of hisestate at Rimnagar,”
- or charges it on his estate at Radmnagar :
¢¢10,000 rupees, being his share of the capital
embarked in a certain business.”

Each of these bequests is demonstrative.

138.  Wheroe a portion of a fund is specifically

Order of payment when _bequeabhed and a Iegacy
legacy directed to be paid is directed to be paid out
out of fund the subject of of {he same fund, the
apesific legacy. portion specifically be-
queathed shall first be paid to the legatee, and
the demonstrative legacy shall be paid out of the
residue of the fund, and, so far as the residue
shall be deficient, out of the general assets of the
testator.

Tllustration.

. A bequeaths to B 1,000 rupees, being part of a debt
due to him from W. He also bequeaths to C 1,000
rupees-to be paid out of the debt due to him from
W. The debt due to-A from W. is only 1,500 rupees ;
of these 1,500 rnpees, 1,000 rupees belong to B, and
500 rupees are to be paid to C. O is also to receive
500 rupees out of the gencral assets of the testator.

PART XXI.

Of Ademption of Tegacies.
139. If anything which has been specifically
bequeathed  does not
belong to the testator at
the time of his death or has been converted into
property of a different kind, the leaacy is adeem-
ed ; that is, it cannot take effect by reason of the
subject-matter having been withdrawn from the
operation of the will.
Tllustrations.

(a.) A bequeaths to B— .

¢ the diamond-ring presented to him by C:”

* his gold chain:”

“a certain bale of wool :

‘“a certain picce of cloth : ”

‘ all his household-goods which shall be in
or about his dwelling-house in M Street
in Calcutta, at the time of his death.”

A, in his lifetime,
sells or gives away the ring :
converts the chain into a cap :
converts the wool into cloth :
makes the cloth into a garment :
takes another house into which he removes al}
his goods. A e

Ademption explained.
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Each of these legacies is adeemed.
(b.) A bequeaths to B—
+ “ the sum of 1,000 rupees in a certain chest : *’
‘ all the horses in his stable.”
. At the death of A, no money is found in the chest,
and no horses in the stable. ;

The legacies are adeemed.

(c.) A bequeaths to B certain bales of goods. A
takes the goods with him on a voyage. The ship and
goods are lost at sea, and A is drowned.

The legacy is adeemed.

140. A demonstrative legacy is not adeemed
by reason that the pro-
perty on which it is
charged by the will does
not exist at the time of thedeath of the testator,
or has been converted into property of a different
kind ; but it shall in such case be paid out of the
general assets of the testator.

141. 'Where the thing specifically bequeathed
Adan : - is the right to receive
pelomntion ot sresfe something of value from
something from thirdparty. & third party, and the
testator himself receives

it, the bequest is adeemed.

Tllustrations.

(a.) A bequeaths to B—
‘ the debt which C owes him :”
¢¢2,000 rupees which he has in the hands
of D:”
‘“ the money due to him on the bond of E :”
‘“his mortgage on the Rémpur factory.”
All these debts are extinguished in A’s lifetime,
some with and some without his consent,
All the legacies are adeemed.
(b.) A bequeaths to B—
‘“his interest in certain policies of life-
assurance,”
A in his lifetime receives the amount of the
policies. The legacy is adeemed.

142. The receipt by the testator of a part of

Ademption pro tanto by an entire thing specifi-
testator's receipt of part of cally bequeathed shall
entire thing specifically be-  operate as an ademption
QEsstaes: of the legacy to the ex-
tent of the sum received.

Non-ademption. of *de-
monstrative legacy.

Tllustration.

A bequeaths to B ““ the debt due to him by C.”
The debt amounts to 10,000 rupees. C pays to A
5,000 rupees, the ene-half of the debt. The legacy
is revoked by ademption, so far as regards the 5,000
rupees received by A.

143. If a portion of an entireﬁ fuild or stock

: be specifically bequeath-
byAdfxf:ég,’}, ﬁgeipé""f,‘; ed, the receipt by the
portion of entire fund of testator of a portion of
iichpories has been the fund or stock shall
specifically bequeathed. - oorgte as an ademption
only to the extent of the amount so received;

and the residue of the fund or stock shall be

applicable to the discharge of the specific legacy.
Tlustration.

* A bequeaths to B one-half of the sum of 10,000
rupees due to him from W. A in his lifetime receives
6,000 rupces, part of the 10,000 rupees. The 4,000
rupees which are due from W to A at the time of his
death belong to B under the specific bequest.

vi—12—6

fore they are brought back.

144, Where a portion of a fund is specifically
Onder stpaymentET e bequeathed to one lega-
ortion of fund specifically tee, and a legacy Ch_arged
¢ uleathed ;:’o om:l legates, on the same fund is lie-
and legacy charged on same  qyegthed to another le-
t0r having soveved pordion  Gateo, if the testator
of that-fund, remainderin- receives & portion of that
sufficient to pay both lega-  fund, and the remainder
S of the fund is insuffi-
cient to pay both the specific and the demonstrat-
ive legacy, the specific legacy shall be paid first,
and the residue (if any) of the fund shall be
applied so far as it will extend in payment of
the demonstrative legacy, and the rest of the de-
monstrative legacy shall be paid out of the general
assets of the testator.

Illustration.

A bequeaths to B 1,000 rupees, part of the debt of
2,000 rupees due to him from W. Healso bequeaths
to C 1,000 rupees to be paid out of the debt due to
him from W. A afterwards receives 500 rupees, -
part of that debt, and dies leaving only 1,500 rupees
due to him from W. Of these 1,500 rupees, 1,000
rupces belong to B, and 500 rupees are to be paid
to C. Cisalso to receive 500 rupees out of the
general assets of the testator.

145. 'Where stock which has been specifically
Ademption where stock, beque”‘thed doesnot exist
specifically bequeathed,docs  at the testator’s death,

.not exist at testator's death. the 1egacy is adeemed.

Illustration.
A bequeaths to B—

‘“his capital stock of 1,000 in East India
Stock :”

“ his promissory notes of the Government of
India for 10,000 rupees in their 4 per cent.
loan.”

A sclls the stock and the notes.
The legacies are adeemed.

146. Where stock which has been specifically

Ademption pro tanto bequeat}‘ed does only in
where stock, specifically be-  part exist at the testa-
queathed, exists in partonly  tor's death, the legacy
at testator’s death, is adeemed so far as
regards that part of the stock which has ceased
to exist.

Tllustration.
A bequeaths to B—
“his 10,000 rupees in the 5% per cent. loan
of the Government of India.’ ?
A sells one-half of his 10,000 rupees in the loan
in question.
ne-half of the legacy is adeemed.

147. A specific bequest of goods under a

Non-ademption of speci- descnp tion conne‘:tmg

“ fic bequest of ‘goods de- them with a certain place

scribed a3 connected with isnot adeemed by reason
certain place, by reason of  gha4 they have been re-
removal.

moved from such place
from any temporary cause, or by fraud or

tor.
Tllustrations.

A bequeaths to B “all his household goods
shall be in or about his dwelling-house in '
at the time of his death.” The goods are remo
from the house to save them from fire

g
PN
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without the knowledge or sanction of the testa-
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A bequeaths to B “all his household goods which
shall be in or about his dwelling-house in Calcutta
at the time of his death.” During A’s absence upon
a journey, the whole of the goods are removed from
the house. A dies without having sanctioned their
removal.

Neither of these legacies is adeemed.

" 148. The removal of the thing bequeathed from

When removal of thing the place in which it is
bequeathed does not con- statedin the will to be
stibatoadomption: situated does not con-
stitute an ademption where the place is only
referred to in order to complete the description
of what the testator meant to bequeath.

Illustrations.

A bequeaths to B all the bills, bonds and other
securities for money belonging to him then lying in
his lodgings in Calcutta. At the time of his death
these effects had been removed from his lodgings in
Calcntta. :

A bequeaths to B all his furniture then in his house
in Calcatta. The testator has a house at Calcutta
and another at Chinsurah, in which he lives alter-
nately, being possessed of one set of furniture only,
which he removes with himself to each house. At
the timo of his death the furniture is in the house ab
Chinsarah.

A bequeaths to B all his goods on board a certain
ship then lying in the river Hugli. The goods are
removed by A's directions to a warchouse, in which
they remain at the time of A’s death.

No one of these legacies is revoked by ademption.

149. Where the thing bequeathed is not the

When thing bequeathed 1‘ig11t[ fofiecgivesomes
b Te e T soetved thing of value from a
by testator from third per- third person, but the
son, and testator himself, money or other commo-
::i:lc:: ,-t"’P"ese"t“t“'e‘ e dity which shall be re-

; ceived from the third
person by the testator himself, or by his repre-
sentatives, the receipt of such sum’of money or
other commodity by the testator shall not consti-

, tute an ademption ;

’

but if he mixes it up with the general mass of

his property, the legacy is adeemed.
Zllustration.

A bequeaths to B whatever sum may be received
from his claim on C. A receives the whole of his
claim on C and sets it apart from the: general mass
of his property. The legacy is not adeemed.

150. Whereathing specificallybequeathéd un-

Chango by ' operation of dergoesachangebetween
law of subject of specific the date of the will and
bequest between date of  the testator’s death, and
will and testator’s death. 5

the change takes place
by operation of law or in the course of execution
of the provisions of any legal instrument under
which the thing bequeatheff was hield, the legacy
1s not adeemed by reason of such change.

Tllustrations.

A bequeaths to B “all the money which ho has in
the 55 per ceut. loan of the Government of India.”
- The scourities for the 5% per cent. loan are con-
verted during A’s lifetime into 5 per cent. stock.

A bequenths to B the sum of 2,000L, invested in
consols in the names of trustees for A.
- The sum of 2,000l is transferred by the trustees
) A’s own name. . ‘

aths to B the sum of 10,000 rupeesin pro-
notes of the Government of India which he

)

. . ggm
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otrlement to dispose
lifetime, the fund is
aunthority

has power under his mm‘}-inge’-s
of by will. Afterwards in Als
converted into consols by virtue of an
contained in the settlement. 1

No one of these legacies has been adeemed.
151. Where a thing specifically bequeathed
‘undergoes a change be-

Change of subject With-  tveen the date of the will
out testator's knowledge. 3 "the testator’s death,
and the change takes place without the know_-.
ledge or sanction of the testator, the legacy 1s
not adeemed.

Tllustration.

A bequeaths to B “all his 3 per cent. consols.”
The consols are, without A’s knowledge, s?ld by his
agent, and the proceeds converted into last India
stock, This legacy is not adeemed.

152. Where stock which has been specifically

Stock ifoally: SBe bequeathed is lent to a

Stock specifically  be- e " i)
queathed lclx)lt to third party thlld. party on con(htlo;'l
on condition that it be re- that it shall be replaced,
bt and it is replaced accord-
ingly, the legacy is not adeemed.

153. Where stock specifically bequeathed is

sold, and an equal quan-

Stock speciically bc(lllwﬂi tity of the same stock is
thed, sold butreplaced and fterwards purchased and

ine sstator at hi arterwardsp £ 2
3551’1’1‘?‘“" gLt belongs to the testator at
his death, the legacy is
not adeemed.

PART XXII.

Of the Payment of Liabilities in respect of the
subject of @ Bequest.

154, Where property specifically bequeathed
is subject at the death of
Non-liability of executor thetestator to any pledge,
tztc‘;’;"“emte specific le- 1500 or ineumbrance,
S created by the testator
himself or by any person under whom he claims,
then, unless a contrary intention appears by the
will, the legatee, if he accepts the bequest, shall
accept it subject to such pledge or incumbrance,
and shall (as between himself and the testator’s
estate) be liable to make good the amount of
such pledge or incumbrance.

A contrary intention shall not be inferred from
any direction which the will may contain for the
payment of the testator’s debts generally.

Ezplanation.—A  periodical payment in the
nature of land-revenue or in the nature of rent is
not such an incumbrance asis contemplated by
this section.

Tllustrations.

(a.) A bequeaths to B the diamond-ring given him
by C. At A’s death the ring is held in pawn by D,
to whom it has been pledged by A. Ibis the duty of
A’s execators, if the state of the testator’s assets will
allow them, to allow B to redeem the ring.

(6) A bequeaths to B a zamind4ri which at A’s
death is suhject to a mortgage for 10,000 rupees, and
the whole of the principal sum,together with interest
to the amount of 1,000 rupees, is due at A’s death.
B, if he accepts the bequest, accepts it subject to
this charge, and is liable, as betwean himself and A’s
estate, to pay the sum of 11,000 Tupees thus due.
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155. Where anything is to be done to com-

o AR plete the testator’s title

10! . 1
ol ﬂ"}:lgg Ifg;ﬁf:{hs to the thing bequeathed,
ed to beat cost of his estate. itis to be donme at the

cost of the testator’s
estate.
Tllustrations.

(a.) A, having contracted in general terms for the
purchase of a piece of laud at a certain price; be-
queaths it to B, and dies before he has paid the pur-
chase money. The purchase-money must be made
good out of A’s assets.

(b)) A having contracted for the purchase of a
piece of land for a certain sum of money, one-half of
which is to be paid down, and the other half secured
by mortgage of the land, bequeaths it to B, and
dies before he has paid or secured any part of tho
purchase-money. One-half of the purchase-moncy
must be paid out of A’s assets.

156. Where there is a bequest of any interest

. . in immoveable property,
. Exoneration of legatee’s in respect, of which pay-
immoveable property for 3 3
which land-revenue or rent ment in the nature of
payable periodically, land-revenue or in the

nature of rent has to be
made periodically, the estate of the testator shall
(as between such estate and the legatee) make
good such payments or a proportion of them up
to the day of his death.

Tllustration,

A bequeaths to B a house, in respect of which 365
rupees are payable annually by way of rent. A pays
his vent at the nsual time, and dies 25 days after.
A’s estate shall make good 25 rupees in respeet of
the rent.

157. In the absence of any divection in the

will where there is a
. h;gf;cm:tlg:k OfinSpqziiﬂ: specific bequest of stock
R R d in a joint stock company,

if any call or other pay-
ment is due from the testator at the time of his
death in respect of such stock, such call or pay-
ment shall, as between the testator’s estate and
the legatee, be borne by such estate ;

but if any call or other payment shall, after
the testator’s death, become due in respect of
such stock, the same shall, as between the
testator’s estate and the legatee, be borne by the
legatee if he accept the bequest.

Illustrations.

(a.) A bequeathed to B his shares in a certain
railway. At A’s death there was due from him the
sum of 5l in respect of each share, being the amount
of a call which had been duly made, and the sum of
5s. in respect of each share, being the amount of
interest which had accrued due in respect of
the call. These payments must be borne by A’s
estate.

(b.) A has agreed to take 50 shares in an intended
joint stock company, and has contracted to pay up
51 in respect of each share, which sum must be paid
before his title to the shares can he completed.
A bequeaths these shares to B. The estate of A
must make good the payments which were necessary
to complete A's title.

(c.) A bequeaths to B his shares in a certain

_railway. B accepts the legacy. After A’'s death,
a call is made in respect of the shares. B must pay

- the call.
(d.) A bequeaths to B his shares in a joint ‘stock
company. B accepts the bequest. Afterwards the

affairs of the company are wound up and each share-
holder is called upon for contribution The amount;
of the contribution must be borne by the legatee.

(e.) A is the owner of ten shares in a railway
company. At a mecting held during his lifetime a
call is made of 3l per share payable by three instal-
ments. A bequeaths his shares to B, and dies
between the day fixed for the payment of the first
and the day fixed for the payment of the secondin-
stalment and without having paid the first instal-
ment. . A’s estate must pay the first instalment, and
B, if he accepts the legacy, must pay the remain-
ing instalments.

PART XXIII.

Of Bequests of Things described in general terms.

158. If there be a bequest of something de-
scribed in general terms,
the executor must pur-
chase for the legatee
what may reasonably be considered to answer
the description.

Bequest of thing de-
scribed in general terms.

Illustrations.

(a.) A boqueaths to B ’a pair of carriage-horses,
or a diamond-ring. The executor must provide the
legatee with such articles, if the state of the assets
will allow it.

(b.) A bequeaths to B ¢ Jiis pair of carriage-horses.”
A had no carriage-horses at the time of his death.
The legacy fails.

PART XXIV.

Of Bequests of the Interest or Produce of a Fund,

159. Where the interest or produce of a fund
is bequeathed to any per-
son, and the will affords
. no indication of an inten-
tion that the enjoyment of the bequest should be
of limited duration, the principal as well as the
interest shall belong to the legatee.

Illustrations.

(a.) A bequeaths to B the interest of his five per
cent. promissory notes of the Government of India,
There is no other clause in the will affecting thosa
securities. B is entitled to A’s five per cent.
promissory notes of the Government of India.

(b.) A bequeaths the interest of his 5% per cent.
promissory notes of the Government of India to B
for his life, and after his death to C. Bis entitled to
the interest of the notes during his life and Cis
entitled to the notes upon B’s death.

(c) A bequeaths to B the rents of his lands abt X.
B 15 entitled to the lands.

Bequest of interest or pro-
duce of fund.

PART XXY.

Of Bequests of Annuities. %
160. Where an annuity is created by will,
Annuity created by will the }ega.te.e 18 entlf'led.to
yablo for lifc only, un- receive it for his life
ess contra;iy intention ap- only unless a contrary
ety intention appears by the
will. And this rule shall not be varied by the
circumstance that the annuity is directed to be
paid out of the property generally, or that a sum

of money is bequeathed to beinvested in the
purchase of it. i
IUustrations, UL
(a.) A bequeathsto B 500 rupees & j

entitled during his life to receive the annual
500 rupees.
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(b.) A bequeaths to B the sum of 500 rupees
monthly. B is entitled during his life to receive the
sum of 500 rupees every month.

(c.) A bequeaths an annuity of 500 rupees to B
for life, and on B’s death to C. B is entitled to an
annuity of 500 rupees during his life. C, if he
survives B, is entitled to an annuity of 500 rupees
from B'’s death until his own death.

161. Where the will directs that an annuity

Period of vesting where Shall be provided for any
will directs that annuity be person outof the proceeds
provided out of proceeds of property, or out of
property, or out of property % 2
generally or whors moncy Property generally, or
bequeathed to be invested where money is be-
Inipurohasolofiannuity. queathed to be invested
in the purchase of any annuity for any person,
on the testator’s death the legacy vests in interest
in the legatee, and he is entitled at his option to
have an annuity purchased for him or to receive
the money appropriated for that purpose by the

will. -

1llustrations.

(a.) A by his will directs that his executors shall
out of his property purchase an annuity of 1,000
rupees for B. -B is entitled at his option to have
an annuity of 1,000 rupees for his life purchased
for him, or to receive such a sum as will be sufficient
for the purchase of such an annuity.

(?.) A bequeaths a fund to B for bis life, and
directs that after B’s death it shall be laid out in the
purchase of an annuity for C. B and C suarvive the
testators. O dies in B's lifetime. On B's death the
fund belongs to the representative of C.

162. Where an annuity is bequeathed, but the :

assets of the testator are
not sufficient to pay all
the legacies given by the will, the annuity shall
abate in the same proportion as the other pecu-
niary legacies given by the will.

Abatement of annuity.

163. Where there is & gift of an annuity and :

Where_gift of annuity aresiduary gift,the whole
and residuary gift, whole of the annuity is to be
annuity o be first satisfied. gatisfied before any part
of the residue is paid to the residuary legatee,
and, if necessary, the capital of the testator’s
estate shall be applied for that purpose.

. PART XXVI.
Of Legacies to Creditors and Portioners.

164. Where a debtor bequeaths a legacy to
R his ereditor, and it does
Lreditor primd facic en-  not appear from the will
f dtolegnoyias wall aa g oy s legacy is meant
as a satislaction of the
debt, the creditor shall be entitled to the legacy

as well as to the amount of the debt.
. 165, Wherea paren(i,) who is under obligation
PRl = ot Yy contract to provide a
to?&'ﬂ;;"ﬁé“:;‘;ﬁﬁf portion for a child, fails
to do so, and afterwards
 bequeaths a legacy to the child, and does not
intimate by his will that the legacy is meant as
asthsfactxon of the portion, the child shall be
entitled to receive the legacy as well as the

- portion. . :
. Tllustration. ;

- A, by articles entered into in contemplation of his
~ marriage with B, covenanted that he would pay to
. each of the daughters of the intended marriage a
o portion of 20,000 rupees on her marriage. This

al

covenant having been broken, A bequeaths ‘.’.0,000
rupees to each of the married daughters of himself
and B. The lagatees are entitled to the benefit of
this bequest in addition to their portions. !

166. No bequest shall be wholly or partially
adeemed by a subsequent
provision made by settle-
ment or otherwise for the
legatee.

Tllustrations.

(a.) A bequeaths 20,000 rupees to his son B. He
afterwards gives to B the sum of 20,000 rupees. The
legacy is not thereby adeemed. :

(b.) A bequeaths 40,000 rupees to B, his orphan-
niece, whom he had brought up from her infancy.
Aftorwards on the occasion of B’s marriage, A settles
The legacy is

No ademption by subse-
quent provision for legatee.

upon her the sum of 30,000 rupees.
not thereby diminished.

PART XXVII.
Of Election.

167. 'Where a man, by his will, professes to

Circumstances in which disl-)ose o sompthing

Rlbetion tikestplace. which he has no right to

dispose of, the person to

whom the thing belongs shall elect either to con-

firm such disposition or to dissent from it, and

in the latter case he shall give up any" benefits

which may have been provided for him by the
will.

168. The interest so relinquished shall devolve
as if it had not been dis-
posed of by the will in
favour of the legatee,
subject, nevertheless, to the charge of making
good to the disappointed legatee the amount or
value of the gift attempted to be given to him
by the will.

- 169. This rule will apply whether the testator

Testator's beliof asto 40€S or does not believe that
his _ownership imma- *Which he professes to dispose
terial, of by his will to be his own.

Devolution of interest re-
linquished by owner.

Tllustrations.

(a.) The farm of Sultinpur was the property of C.
A bequeathed it to B, giving a legacy of 1,000 Tupees
to C. C has elected to retain his farm of Sultdnpur,
which is worth 800 rupees. C forfeits his legacy of
1,000 rupees, of which 800 rupees goes to B, and
the remaining 200 ropees falls into the residuary
bequest, or devolvesaccording to the rules of intestate
succession, as the case may be. :

(b.) A bequeaths an estate to B in case B’s elder
brother (who is married and has children) shall
leave no issue living at his death. A also bequeaths
to C a jewel, which belongs to B. B must elect to
give up the jewel or to lose the estate.

(c.) Abequeaths to B 1,000 rupees, and to Can estate
which will, under a settlement, belong to B if his
elder brother (who is married and has children) shall
leave no issue living at his death. B must elect to
give up the estate, or to lose the legacy.

(d) A, a person-of the age of 18 domiciled in
British India, but owning real property in England
to which Cis heir-at-law, bequeaths a legacy to C’
a:_xd, subject thereto, devises and bequeaths to B “ ali
his property, whatsoever and wheresoever,” and dies
under 21. The real property in England does not
pass by the will. C may claim his legacy without
giving up thq real property in England,
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170. A bequest for a man’s benefit is, for the

Bequest for man’s hbe- PUrpose _OE election, the

nefit how regarded for same thing as a bequest
purpose of election, made to himself.

Tllustration.

The farm of Sult4npur Khurd being the propert
of B, A bequeathed it? to C, and bcqugxthedpnngthcz
farm called Sultinpur Buzurg to his own executors,
with a direction that it should be sold, and the pro-
ceeds applied in payment of B’s debts. B must elect

. whether he will abide by the will, or keep his farm
of Sultinpur Khurd in opposition to it.

171. A person taking no benefit directly under

Person deriving bene- the will, but deriving a be-
fit indirectly not putto nefit under it indirectly, is
clection. not put to his election.

Tllustration.

The lands of Sultdnpur are settled upon C for life,
and after his death upon D, his only child, A be-
queaths the lands of Saltanpur to B, and 1,000 rupees
to C. C dies intestate, shortly after the testator, and
without having made any election. D takes out ad-
ministration to C, and as administrator elects on be-
half of C's ostate to take under the will. In that
capacity he receives the legacy of 1,000 rupees, and
accounts to B for the rents of the lands of Sulténpur
which accrued after the death of the testator and
before the death of C. In his individual character
he retains the lands of Sultdnpur in opposition to the
will,

172. A person who in his individual capacity
Pareon taking [ fdi’ takes a benefit under the
vidual capacity under Will may in another charac-
will may in other char-  ter elect to take in OppOSi-

acter elect to take in tion to the will.
opposition.

Illustration.

The estate of Sultinpur is settled npon A for life,
and after his death upon B. A leaves the estate of
Sulténpur to D, and 2,000 rupees to B, and 1,000
rupees to C, who is B’s only child. B dies intestate,
ghortly after the testator, without having made an
election, C takes out administration to B, n'nd as
administrator elects to keep the estate of Sultdnpur
in opposition to the will, and to relinquish the legacy
of 2,000 rupees. C may do this, and yet claim his
legacy of 1,000 rupees under the will,

Baception to the siz last Rules—Where a par-
ticular gift is expressed in the will to be in lieu of
something belonging to the legatee, which is also

- in terms disposed of by the will, if the legatee
claims that thing, he must relinquish the particu-
lar gift, but he is not bound to relinquish any
other benefit given to him by the will.

Tllustration. ,
Under A’s marriage-settlement his wife is entitled,
if she survives him, to the enjoyment of the estate of
Sultdnpur during her life. /
A by his will bequeaths to his wife an annuity of
9002 during her life, in lien of her interest in the
. estate of Sulténpur, which estate he bequeaths to his
son. He also gives his wife a legacy of 1,000.. The
widow elects to take what sheis entitled to under

the settlement. She is bound to relinquish the
annuity, but not the legacy of 1,000L

1.—12-7
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173. Acceptance of a benefit given by the will

When acceptance of CODStitubes an election by
benefit given by will the legatee to take under
constitutes clection to the will,if he has know]edge
Gakebad el of his right to elect, and of
those circumstances which would influence the
judgment of a reasonable man in meking an
election, or if he waives inquiry into the circum-
stances.

Illustrations.

(a.) A is owner of an estate called Sultdnpur
Khurd, and has a life-interest in another estate
called Sulténpur Buzurg, to which, npon his death,
his son B will be absolutely entitled. The will of
A gives the estate of Sulténpur Khurd to B, and the
estate of Sulténpur Buzurg to C. B, in iguorance
of his own right to the estate of Sulténpur Buzurg
allows C to take possession of it, and enters into
possession of the estate of Sultdnpur Khurd. B has
not confirmed the bequest of Sultinpur Buzurg to C.

(b.) B, the cldest son of A, is the’ possessor of an
estate called Sultinpur. A bequeaths Sultinpuor to
C, and to B the residuc of A’s property. B, having
been informed by A’s oxecutors that the residue will
amount to 5,000 rupees allows C to take possession of
Sultinpur. He afterwards discovers that the resi-
due does not amount to more than 500 rupees. B has
notcconﬁrmed the bequest of the estate of Sultdnpur
to C.

174, Such knowledge or waiver of inquiry

Presumption  atising shall, in the absence of evi-
from enjoyment by dencetothecontrary,be pre-
legatee for two years. ~  sumed if the legatee has en-
joyed for two years the benefits provided for him
by the will without doing any act to express
dissent.

175. Such knowledge or waiver of inquiry

Confirmation of be- may be inferred: from any
quest by act of legatee. et of the legatee which ren-
ders it impossible to place the persons interested
in the subject-matter of the bequest in the same
condition as if such act had not been done.

Tllustration,

A bequeaths to B an estate to which C is entitled
and to C a coal-mine. C takes possession of the
ming, and oxhausts it. He has thereby confirmed
the bequest of the estate to B.

176. If the legatee shall not, within one year
Whentestator'srepre-  aiter the death of the testa-
sentatives maycallupon  tor, signify to the testator’s
legateo to elect. representatives hisintention
to confirm or to dissent from the will, the Tepre-
sentatives shall, upon the expiration of that
period, require him to make his election ;

and if he does not comply with such requisi-

Effect of non-com- tion within a reasonable
pliance, time after he has received
it, he shall be deemed to have elected to confirm
the will,

177. In case of disability the election shall be
Postponement of elec- postponed until the dis-

tion incase of disability. ability ceases, or until the
election shall be made by some competent

authority,

’

et des o v N,
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STATEMENT OF OBJECTS AND REASONS.

The Khoj4s are members of a sect which was originally Hindu but was converted to Muhammad-
o anism about 400 years aco. They still, however, as has been more than once held by the 111ghesﬁ Court
> in the Bombay Presidency, retain their former.law to such an extent in matters com_lected with 'er_)-'
\ perty and. succession that it is to be presumed to apply to them until the coutmr_y’ is shown. This
state of things has at times given rise to great difficulties in litigation between Khojds.
9. TInthe case of Hirbaiv. Gorbai, 12 Bombay High Court Report 294, which appears to
have occupied the Lower Court for twenty-four sitting days and the Appellate Court for four days,
Sir Michael Westropp, C. J., after describing the state of the law, observed as follows :— y
« Tt is, however, evident that the Khojas are not as firmly bound in matters of succession and in-
heritance by the Hindu law as Muhammadans proper are by the Muhammadan law and the Hindus by
the Hindu law, and hence it is that it would not be reasonable to require such stringent proof of a
custom of inheritance amongst them differing from ordinary Hindu law as from a Hindu.
<« Now, it is manifest that such a state of the law must greatly encourage litigation, and we can-
not help thinking that it would be most desirable that the Government should take steps, as was done
in the case of the Pérsis, to ascertain the views of the majority of the ponnnuml;y on ‘thc sglzlcct of
succession, and should then pass an enactment giving effect to those views. Unanimity, of course,
could not be expected, but the rules which were found generally to prevail might be made law ; and
though the religious differences existing among members of the Khojé caste mi ght create some difficulty
it would not, we think, be insuperable.”
3. The Government of Bombay, acting upon this suggestion, appointed about the end of the
year 1878 a Commission consisting of four gentlemen taken from the Shia division of th_e Khojds \‘v]ucl}
acknowledged His Highness the late Aghd Khin as its spiritual superior, one taken from the Sunni

B division, and Mr. Spencer, Acting First Judge of the Court of Small Causes, with the Hon'ble Mr.
B Justice Melvill, of the Bombay High Court, as president. . ]

N The Commission took the greatest pains to inform themselves of the customs and views of both
3 divisions of the Khoj4 sect in the Presidency of Bombay and clsewhere, and after much consideration

and discussion agreed upon a draft Bill, subject to a dissent on a few specific points which was signed
by His Highness Aghd Alf Shéh, son of his Highness the late Aghd Khan, and Mr. Dhurrumsey Poonja-

: bhoy but not by Mr. Jairajbhoy Peerbhoy and Mr. Rahimtula Syance, the two other Shia members of
i the Commission. That draft, having been submitted to the Government of Bombay by the president

on the 23rd of December, 1879, and approved of by that Government, was forwarded to the Govern-
ment of India, and forms the basis of the present Bill.

4 Tt will be convenient to refer to the provisions of the present Bill as nearly as possible in
their order, noticing in their proper place the few points in regard to which His Highness Aghd Ali
Shédh and Mr. Dhurrumsey Poonjabhoy differed from the majority of the Commission, and the points
of substantive importance in which the present Bill deviates from the draft framed by the Commission.

5. The first provision calling for notice is section 2, which defines the application of the Act—a
matter which was not clearly provided for in the Bill prepared by the Commission. The main enact-
ment of the section is that succession to the property, whether moveable or immoveable, in British
India of a Khoj4 dying on or after the first day of January, 1885, shall be regulated by the rules con-
tained in the Act wherever he may have had his domicile at the time of his death. So far as regards
immoveable property, this provision coincides with section 5 of the Indian Succession Act, but, as re-
gards moveable property, it involves an important deviation from that section, inasmuch as it applies
the Act to all successions to such property though the deceased person may have been domiciled out-
side British India at the time of his death. )

As the rule, which makes the law of the domicile of a deceased person regulate the succession to his
moveable property, is not merely the rule of the Indian Succession Act but has obtained very general
acceptance elsewhere, it seems desirable to state the reasons which have led the Government of India to
think that it is not suitable to the Khoj4 community. »

6. The choice as regards succession to moveable property appears to lie hetween the law of’
the domicile of the deceased and the law of the sifus of the assets. The objections urged against the
latter in Western countries are chiefly that a man's moveables are apt to be scatiered over many
Jurisdictions each having a readily ascertainable law of its own, and that accordingly, if the law
of the situs is made applicable to them, his estate will be broken up into many ofiwrments, all

overned by different laws; that a man’s moveables may change their place; that the most
important class of them, goods employed in commerce, are constantly chancine their place ;
an; thaf. accordingly, if the law of the situs is applied, it will be impossible for him to foreseo
‘the particular law under which they will fall upon his death; and lastly, that the rulo of the law
A of the sifus does not clearly provide for that portion of the assets which consists of debts or
¥ other obligations existing in favour of the deceased. To avoid these difficulties it has been
- generally agreed to adopt the law of the domicile of the deceased for the whole of his moveable
estate. Various attempts have been made to rest this rule on some & priori principle ; but it would
seem7to lfovi had éohstﬁntual Orightl;s itl; mere considerations of convenience. i -
_ (- Looking to the arguments by which it is supported, and to the peculiar ci
~ Khoji comn},umgby, 1t is questionable, to say the I(Ia)al,:;t, whether such £ rule \vot?lflc?xlx];?:ia?lfgsreoii?:
ments of their case. The places beyond the limits of British India, as, for example, Kutch, the qu i
d Zanzibar, in wluch. any considerable number of Khojés is to be found ha:ve no ia,w ehsmn
ly be called a territorial law of succession. The tribunals in such pl i g
tional attempt to apply a law at all 1d P o fan,anihey
] tempt y ¢ all, would apply the personal law of the parties, and that .

e Ry
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:;stglsfc?;ﬁo?(figlﬂh°«"*55.llsl““’ hypothesi altogether unsettled and unascertainable. There is thus in the
i ogHi (to“z.‘f]l 6(1 0“{' of British India practically speaking no law of the situs of the foreign

o \vlcg ; with t le aw which would apply to the British Indian assets, and no law of the

i Iud“ “C} X(!'COUI Del could be had; and, therefore, to give the law of the domicile a preference

Customs fon mlu ,a“b\ \t\]rou d be simply to substitute a_congeries of indefinite and half-established

g 21‘ ‘a“l)l 01 t]]? application of which there could be no reasonable objection.

o A “3‘;1 ')%I ac.fc‘ ed that, in the absence of a law of the domicile, the case is very analogous to those
Alvanley 'numwlt lf mpossible to fix the domicile of the deceased, and the solution which Lord

this cas-(_? (()1111:;(133331?1\3 ;;-\azl ;ugtgestcfddn a case of this latter class was to fall back, asis proposed in
as immoveables. subus ok the property ; in other words, to put moveables on the same footing
K S .t this solution is adopted, and the Indian law is applied to all moveables left by a deceased

Khojd in British Incha,. without regard to his domicile, and if, moreover, the same rule is applied, as

1t inatumlly wpul(.l be, in cases arising in Consular jurisdictions in the Persian Gulf, Zanzibar and
_elsewhere, this further advantage will probably in time be gained', that the law in British India

;};i;l“cgﬁlf to be adopted as a personal law applicable to Khojds in all foreign States in this part of
rorld. .

9!

YN 7, Y o . -
s The above remarks apply equally to intestate and to testamentary succession. A ques-
ion mig,

2

n might indeed be raised as to whether a testamentary disposition made beyond the limits of

British India should as regards its form be made absolutely subject to British Indian law ; but, secing
that the effect of taking any other course would certainly be to admit oval dispositions, it seems clear
that the risk of failures of justice will be on the whole less by subjecting completely to our law all
dispositions, wherever- made, of moveable property in British India. :

Ll In connection with the definitions it is convenient to notice one of the few important ques-
tions on which any difference of opinion has arisen, namely, the question as to the status to be assigned
to a woman who is not a Khoj4 but who is legally. married to a Khojé according to the rules of the
Muhammadan law, and to her children by him. ;

The Khojis of the Sunni Jamdt though apparently unwilling to go so far as to recognize any
other t}mn a Khojé widow as entitled to inherit from her hushand, proposed that the sons of a Khojd
by a wife who is not a Khoj4 should have some share in the inheritance. To this the Khojds of the
Shia Jamdt would not agree, and the Cowmission ultimately adopted as a compromise the plan of
assigning to the offspring of the marriages in question a status nominally intermediate between those
of legitimacy and illegitimacy and giving them in the definition-clauses the designation of “ alien sons”,
but allowing them nothing more than illegitimate sons in the later sections of their Bill. Tt is stated
that the Khojds as a rule are very exclusive and ravely take wives from outside their own community,
and so long as this state of things continues the mode in which this point is dealt with is not of great
practical moment ; but there is an important principle involved, against which even the compromise
adopted by the Commission appears to the Government of India to offend. The exclusion of the non-
Khojd wife from inheritance and the degradation of hev sons to a position altogether lower than that
of the legitimate son involves a view as to restrictions on marriage which, even though it may have
obtained acceptance with a majority of the Khoj4 sect, and though the Government has no desire to in-
terfere with it, it is manifestly undesirable to have affirmed by the legislature. The present Bill
will accordingly be found to contain no reference either in its definition clauses or elsewhere to the
so-called ““alien son.” It defines “son” to be a legitimate son and leaves  widow ” undefined, and
then proceeds to declave the rights of sons and widows, trusting to the Courts to decide, as they will
on principles lying outside the law of succession, who ave legally entitled to the status of sons and
widows.

11. Chapter IL of the Bill deals with “succession to the undivided property of a male Khojd
dying intestate,” and in the previous chapter “ undivided property” has been defined as meaning “a
share in property belonging to an undivided family.” The Bill prepared by the Commission purported
to define the phrase “undivided family,” but the definition proposed has on inquiry been found to be
unsafe. The undivided family among the Khojds appears to come into existence chiefly in connection
with trade, and would seem to be an institution of & peculiar nature, somewhat resembling the un-
divided family among the Hindus; buf, on the other hand, it is clear, from the rules laid down in
certain sections of the Bill prepared by the Commission, and from the papers submitted with that
Bill, that it differs in important respects from the Hindu undivided family. What exactly it is, aud
when property is to be regarded as its undivided property, it is difficult to ascertain from the papers
before the Government of India; but, judging from the analogous case in Hindu law, it would seem

that these are matters which it would be almost hopeless to attempt to define in an Act of the legisla- *

ture ; nor does it appear to be necessary to define them in a Succession Act. It may well be assumed
that a fundamental distinction which goes to the root of the family constitution, and which is not
confined in its operation to matters of succession, but applies also inter vivos, is established outside
this Bill. For these reasons, it has been thought best to make no attempt to define “ undivided family™
or < undivided property” in the present Bill.

12. It will be observed, on comparing Chapters 1T and IIIL, that the only peculiarity connected
with the intestate succession to undivided property is (section 6) that, in default of legitimate lineal
male descendants of the intestate within the fourth degree, the property is equally divided among all
the male members of the undivided family living at his death. ' i

13. Chapter III of the Bill treats of “succession to the separate property of a male Khoj&

dying intestate,” and the order of succession marked out in sections 7 to 20 will be found to:
be based on that of the Hindu law. \ 57 9
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. The subjoined statement has been prepared by the Hon'ble Mr. Melvill, the _President. of the Com-
mission, with a view to showing at a glance the extent to which the two differ—  °

Order of succession according to Hindu law. Order of succession for Khojds proposed by the Bill
1. Sons. 1. Sons. -
2. Grandsons. 2. Grandsons.
3. Great-grandsons. 3. Great-grandsons.
4. Widow. 4. Great-great-grandsons.
6. Daughters. 5. Father.
6. Daughters’ sons. 6. Mother.
7. Mother. 7. Widow.
8. Father. 8. Daughters.
9. Brothers. 9. Daughters’ sons.
10. Half-brothars. 10. Brothers.

11. Sons’ daughters.

12. Brothers’ sons.

13. Half-brothers.

14. Half-brothers’ sons.
15, Grandfather.

16, Grandmother.

17, Paternal uncle.

18, Sister.

19. More distant relatives.

«Tt will be seen,” Mr. Melvill observes, « that the only very noticeable point of difference is that
among the Khojés the father and mother are elevated to a rank in the order of succession superior to
that of the widow. This precedence of the mother has been judicially settled in the case of Hirbai v.

Gorbai*, already referred to; and although the Khoji members of the
;R3P°"‘°d 12 Bom. H. C. Rep,  ommission were not unanimously in favour of the view taken in that
i case, they all agreed that, having once been judicially determined, the

rule should not be disturbed.” A 5
14. Section 20 of the present Bill differs in one important particular from the corresponding

11. Brothers’ sons.

12. Half-brothers’ sons.

13. Grandmother.

14. Sister (under the Mayukha)
15. Grandfather.

16. More distant relatives.

« section (29) of the Bill prepared by the Commission.

The latter admitted to the succession only those of the “more distant relatives” of the intestate
who were on the father’s side, and confined it to such of them as are within the seventh degree of
kindred. On failure of this limited class of distant kindred, section 42 gave the property ‘“to the
Jamét of that sect of the Khojds to which the intestate belonged at the time of his death, to be held
and applied according to the customs of the said Jam4t.” Even this did not satisfy the two dissenting
members of the Commission and some of the other adherents of His Highness the late Aghd Khén,
who, as Imém, was the person chiefly interested in the succession of the %am-é.t. They contended that
the Jamét should come in immediately after the nearer relations.

The Government of India, after fully considering this point in communication with the local
authorities, have come to the conclusion that it is impossible to exclude the heirs of a deceased
person in favour of any such institution as a “Jamdt,” or any person or authority representing
such an institution. It is open to any Khojé who desires that his property should be devoted to any
charitable or religious purpose, or should " be enjoyed by any spiritual person for whom he entertains
a special veneration, to dispose of his property by will or otherwise in accordance with law, but
if he dies intestate, it would be contrary to all established principles to enact that his property éhou](i
devolve otherwise than }lllpo? his rel&tivles.

15. Apart from this fundamental objection in point of principle, there appear to racti
objections to the proposal as formulated by the Cgmmissim?. .T}?e Jamét isp psaid tob%eplgxftlg}
sembly in council of all the adult male members of the Khoj4 community of the place, and it
is not unlikely that doubts would arise, in connection with matters of relicious belief 1'(;sidence
attendance at the Jamét, and so forth, as to the particular Jamdt (i? any) to thich thé
deceased person belonged. Similar doubts might also arise as to who were the other persons
actually belonging to the Jamét to which the deceased belonged, so as to take the prlc)) ert;
There might further be doubts as to how the property of a deceased intestate Khojs is to bephelzl,.
and the objects to Whlcl'l it is to be applied. It is-true that the section proposed by, the Commissiox;
says that the property is to be held and applied “according to the customs of the said Jamdt.”

Dayd. Mulammad andothers But from & judgment of Sir J. Armould in the case marginally noted
versus H, H. Aghd Khdn and it would appear that there are no customs to look to. Thoush g Jamét
others (pago 323 of tho Bombay collects large sums of money through its officers, it only. d
High Court Reports, VoL XIL) ~  hehalf of the Imdm; the money collected is passed on toyhi ot sodo_x;
thg Jamdt wants any portion of it, even for the expenses of its Jamét-khéng (the counmif lf.nl] .

Idhall of the community), it can procure it only as a grant from the Imdm. It g ; 5 30 b
absolutel¥ in the discretion of the Imam to spend the money as he pleases, and as g matigapea; ‘f =
spends a large portion of it, or at least is said by Sir J. Arnould to have done so at tl:eo ti e
judgment was delivered, on his own private purposes. Indeed, in a set of draft rules of s ime the
for Shia Khojds submitted by His Highness Aghé Alf Shéh the succession of the Jamés i tuccessnon
the same thing with the succession of the Imém. The Jamédt, therefore, does not seem ts lfea,t.ed as
property or gontrol ovg: Ez'opef;b{, agd it is mg; clear how there can be any custom gox?errz;‘;a:}lxe

cation of proper it. 3 :

applicati property by as been argued that no such difficulties as those Suggested ordinarily

~ arise ab present, but it would be clearly impossible to put the succession of s 1ot

e gg.ms yvith:_uta;d:ﬁninfs iltst cgpdiic:lls fan ipc(iit.lents,p and it wouliioﬁeo e;ﬂzllifali]luf;o‘giglge%;slame
e e il ; : e
fﬁﬁ?bﬁmper y ab t 'at solute disposal of any individual in whatever degree of veneration he llll)ight
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. 16. For these reasons section 20 of the present Bill extends the succession to relatives of the
“Intestate both on the father’'sand on the mother’s side without limit of degree, and it may be added
that section 48 applies the ordinary rule, which makes the Crown the ultimate heir, in the rare case in
which an owner of property may die intestate and leave no person entitled to succeed under the
previous sections. :

17.  Section 21 is one of the leading sections of the Bill. It provides in effect that, when afemale
inherits under any of the foregoing sections, she shall, if certain near male relatives are living and are
thus postponed to her, take the property only as “restricted owner’—a position to be presently ex-
plained at length. With this section should be read section 49, from which it will be seen that in
other cases she takes the same interest in the property and has the same powers in respect of it as if
she were a male.

18. .Chapter IV treats of succession to the absolute property of a female Khojé dying intestate,
that is to say, the succession to such of her property as belongs to her otherwise than as restricted
owner. The provisions of this chapter call for no remark. Mr. Melvill states that they differ
from the Hindu law but that they are approved by all classes of the Khojds, and are not, he thinks,
open to any objection. The particulars in which they deviate from the Hindu law or the reasons for
the deviations are not explained. They have been accepted by the Government of India as settled
by the Commission, such details only being filled in after consultation with the local authorities
a,(sl s}femed necessary to give effect to what is understood to be the intention of those who fram-
ed them.

19. Chapter V, which treates of “property which a female takes as restricted owner and
the further succession to the same,” calls for more detailed notice.

It applies not only in the ordinary case of property taken by a female as restricted owner under
Chapter LI (supra, paragraph 17), but also in cases where she may take a similar interest in property
under section 23 (2), section 24 (1), section 27 and section 39.

Its provisions are merely a development, with the requisite amplifications and with the addition
of the necessary machinery, of the'corresponding provisions of the Bill framed by the Commission.
It has been settled in consultation with the local authorities and with a view to giving effect to what
are understood to be the views of the Commission; but, having regard to the novelty and com-
plication of the subject, it is not unlikely that when subjected to criticism it will be found sus-
ceptible of improvement in many particulars.

The limited estate taken by a Khoj4 female under this Bill resembles the estate taken by a Hindu
widow, but there are many important differences between them. Mr. Melvill observes that the Khoj&
female estate is the more restricted of the two, but on this point he says the Khojés hold very strong
views which he is of opinion must be respected.

20. In proceeding to notice the details of the chapter, the first point calling for attention is the
phrase “ restricted owner.” It has been chosen merely on the ground that itis new and connotes
nothing, and it is not unlikely that some more appropriate phrase may be suggested. The phrase
“life-estate” and its correlative ““reversion,” used in the Bombay Bill, are not only open to the objection
that ordinarily lies against all terms imported from another legal system, but further, as has been con~
stantly observed of them in the case of the Hindu widow’s estate, they suggest an altogether false
analogy. The position, if it is necessary to illustrate it by reference to English law, is rather like
that of a fee-simple estate subject to an executory devise.

21. As regards the attempt made in the Bill to define the estate, it will be observed that section
28 enacts that the female shall be absolutely entitled to the use of, and the income accruing from,
the property during her life, and, except as otherwise provided by the Act, shall have all .the other
rights and powers of an absolute owner. -

An objection has been taken to this on the ground that money saved by a widow from the
income of the property should not belong to her absolutely but .?hould go to her husband’s heirs.

This contention is not based on any alleged actual practice, but is put forward merely as a
¢ necessary consequence of the invariable custom ” which }imits the \_vidow’s interest in the corpus of
her husband’s property to the time during which she remains unmarried. 3 :

Now, not only is it not a necessary consequence of the custom in question, but it is, as admit-
ted by the objectors themselves, in a certain sense, illogical ; for why should a person who has
absolute power to dispose of the income as it comes in, in whatever way she pleases, be restricted
from dealing with her savings from it ? Y ;

Again, the only effect of adopting the proposed suggestion would, as the objectors themselyes
admit, generally be thaf the widow would squander the income as it came in ; and, in the rare cases in
which she allowed some of it to accumulate, the probability is that litigation would result from the

difficulty of identifying the fund and separating it from the rest of her property. For fthese reasons the
section has been allowed to stand.

22. Section 30 defines the obligations of the restricted owner as regards—

(a) the preislervation of the substance of the property for those who are to come after her;

an

(b) the protection of the title.

As regards “ waste,” it stands on a footing altogether peculiarin the case of the Hindu widow;

and clause (a) of this section has been drawn with a view to placing it on a somewhaf, axhular footing
in the case of the restricted owner. LB

28, As regards the powers of alienation, in the limitations on which the restricted nature of the

estate chiefly consists, the only powers of alienation for any time beyond the life of the restricted owner

allowed to her by the Bill, besides a limited' power of leasing conferred by section 29, are those
specified in section 31, which runs as follows :—

vi.—12—8
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“31. A female taking property as restricted owner shall have power to transfer 1(:he 'Samn(?eg(;):]i]r?rr

; the transfer may have effect beyond her life, when, the 1nco S
Restricted owner's power of incufficient, such transfer is necessary in order to raise money Ior any

transfer. )
ra of the following purposes, namely :—

*Viz., obligations to preserve <« (a) to disclmrge any of the ob]igations impOSGd by section

the substance of the property and
protect the title.

3

“(b) to discharge the debts of the absolute owner from whom the property.descended ; «

££ ((c; to provige for the maintenance of any persons entitled under this Act ‘if,o have th;;:

maintenance provided for out of the property, for the payment of any marriage Fxpenﬁce
or funeral expenses payable under this Act out of the property, and for the performa
of any ordinary family ceremonies ; and v ”

“(d) to support herself where she has no other sufficient means of support. 5 s

24. Tt has been urged by the two dissenting members of the Commission and - by some lo ‘Iel‘
adherents of His Highness the Imém that a mother taking a restricted estate should bave IR
powers of alienation and that she or a widow taking a like estate should be empowered to ahena}(}az
for religious objects; that is, as explained in the set of draft rules submitted by His Highness Aglt‘
A Shéh, to give the property to the Imim ; but, upon considering the arguments adduced and COllfl:,h:
ing the local authorities, the Government of India have dgtermmed to uphold the decision of the
majority of the Commission, which is against the concession of any such powers. S e

25. Inorder to avoid as far as possible the great d}ﬂicultles which arise in the case of a mi}u
widow exceeding her power of alienation, an alienation in excess of the power has (section 29 of the
Bill) been made absolutely void for any period beyond the restricted owner’s life, except where the
purchaser takes for consideration and without notice of the ownership being restricted. Tlus,lpq
doubt, standing alone, would place too great difficulties in the way ot'ahenam.ou : .bllt_ sufficient re_lei.
will probably be afforded by the power to apply to a Court for sanction, whlcl} is given by sectlon'
32, It may be objected that it is undesirable to force people to resort to a Court in such matters ;
but the case is one of, a choice of evils, and it is probably better that they sl}ould resort to the
Court in every case where there is any room for doubt than run the risk of being involvéd in trouble-
some and expensive litigation later on. ] 3 ] ;

A Court dealing with a application under section 82 is empowered {section 33) to uccqrd. its
sanction to the transfer subject to the condition that the money thereby raised shall be paid into
Court or to trustees appointed by the Court, and to give such further directions as 1t may think
fit with a view to ensuring that the money shall be applied to the purpose for which it is raised,
or that any balance that is not so applied shall be secured for the benefit of those entitled after
the restricted owner. :

26. It will be observed that no provision is made in the draft for alienation with the consent of
the so-called * reversioners.” This matter is one which gives rise to great difficulties in the case of the
Hindu widow, and it seems impossible, baving regard to the system of succession established by the
Bill, to provide for it in any satisfactory manner. If provision had only to be made to meet the case
of “reversioners ” who claim under section 37 (1) and section 38 (3) by descent from the last absolute
owner, the matter would be much simpler than in the case of the Hindu widow, inasmuch as these “ re-
versioners” would always be known living persons or persons who would claim through them ; but
there are, besides these, the “ reversioners” mentioned in section 38 (1) and (2), and it is thus impos-
sible to fix upon any person whose consent would be sufficient.

27. Further, even if we were, as has been suggested, to waive this objection, and accept the con--
sent of a merely presumptive “reversioner,” there is another difficulty, namely, that the presumptive
“reversioner ”’ mipht (see section 89 of the Bill) be another restricted owner, possibly an old woman on
the verge of the grave, whose prospect of succeeding would be extremely small. There might be several
such persons intervening between bhe restricted owner and the first person who would take as absolute
owner. We could hardly rest satisfied with anything short of the consent of this last person and
all the intervening ones, and thus we should be landed in a considerable complication, leading in
many cases to no very satisfactory résult, inasmuch as the interest of the first person who would take
ag‘absolute owner, and to whose consent we would chiefly look, would often be of a remotely contin-
gent nature. It is, of course, on economical grounds desirable to provide a means of freeing the pro-
perty from the limited ownership, but the advantage would be dearly purchased if the basis of the
purchaser’s title were to be complicated in this way. ;

28, As regards the sale of property in execution of a decree against a restricted owner, it will
be seen that the effect of section 34 of the Bill is that a person ‘lending money for any of the purposes
mentioned in section 81 can sell in execution nothing more than the so-called “life-interest” of the
restricted owner, unless his loan in secured by a mortgage. The position of the restricted owner as
regards anything beyond her so-called life-interest is, in fact, in this particular, somewhat similar to that
t_)f an English executor with power to charge the real estate. If it were otherwise, there might arise
i cases of execution for unsecured debts, the same difficult questions which the preceding sections are
intenzdgd tﬁ shul:, %ut hl:s cases of voluntary alienati;rn.

A will be observed that, by sections (2) and 38 (4) of the Bill th i =

poned to the general heirs of the 1¥astricted owner. This ap(pe)a.rs to be ﬁg}?t Czt';%v(\)m )ts s;osgs
athered from the case of The Collector of Masulipatam v. Oavaly Vencata Narmi;wpahug(S Moo

- A. 529),— this precise point was not there decided,—that it is otherwise in the cas £ a
Hindu woman’s estate. - : S

39. 1 Se_cl"-ions 35 and 86 in effect provide that the restricted owner shall
perty in judicial proceedings and compromises of disputes and for the pu

o represent the pro-
"limitati_On and prescription, so as to bind those who take after her.

rposes of laws of
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31.  Sections 87 to 39, which regulate the devolution of property after the death of the

restricted owner, have been drawn with a view to carry out what is understood to be the intentions
of the Commission. ;

Their main provisions are that—

(a) when the restricted owner dies unmarried, the property shall belong to the person to
whom it would then have belonged if she had died before the absolute owner from
whom it d.esceuded and it had descended under the Act without having been alien~
ated, and in default of such person it shall descend as if the female were not a re-
stricted owner ; and

(b) when the restricted owner has been married, the property shall onher death go to certain
of her descendants, and if there are no such descendants shall devolve as just stated.

32.  From section 39 it will be seen, as already observed, that property may devolve upon two
or more restricted owners in succession. This is to be regretted, but it seems to be an essential part
of the scheme.

33, Section 40 regulates the legal relations arising where two or more widows of a deceased
Khojé take his property together as restricted owners, and provides that there shall be aright of
survivorship between them. :

_84. Section 41 provides that a widow marrying again after her husband's death shall not be
entitled to take as restricted owner his property or any property of any of his lineal descendants which
has descended to them from him, and that, if a widow taking any such property as restricted owner
subsequently marries again, she shall be deemed for the purposes of certain sections of the chapter to
have died. One effect of this latter provision is that the restricted ownership of the widow ceases on
her re-marriage.

35. Coming now to Chapter VI, relating to the wills of Khojés, it will be observed that all matters
connected with probate and letters of administration are in the case of Khojés, as in the case of other
persons not subject to the Indian Succession Act, left to be dealt with under the Probate and Admi-
nistration Act, 1881. 'The result of this is that the matters remaining to be provided for under this
chapter are in the main the same as those which are provided for by the Hmdu Wills Act, 1870, as
amended by the Act just mentioned ; and, as a matter of fact, the specification of the sections of the
Indian Succession Act made applicable to the wills of Khojés by this chapter is based on the specifica-
tion contained in the Hindu Wills Act as cut down by the Probate and Administration Act, 1881.
There are, however, some important differences between the two which call for explanation here.

36. The most important of these differences is connected with the limitation on the powers of
testamentary disposition. The §pecification of the sections of the Indian Succession Act applicable to
Hindus, &c., contained in the Hindu Wills Act comprises several sections which either confer, or assume
the existence of, a power of disposition in favour of unborn persons, but the Act contains a proviso to
the effect that nothing therein contained shall authorize any Hindu, &e., to create in property any
interest which he could not previously have created, and the Calcutta High Court have held in the
recent case of dlangamonjori Dabee v. Sonamoni Dabee (I L. R. 8 Cal. 637) that the effect of that
proviso is to cut down the power of disposition, which the sections in question confer or assume to
exist, to the limits imposed on a testator by the Hindu law, thatis tosay, as held in the well-known
Tagore case, to a mere power of disposition in favour of persons who are either in fact or in contem-
plation of law in existence at the death of the testator.

37. It will be seen, on reference to the report of Alangamonjori Dabee's case, that, though there
was no difference of opinion in the Appellate Court which finally heard it, much difficulty arose from
the form in which the Hindu Wills Act had been drafted, and that the learned Judge in the Court
below had been led by this to take the opposite view. This being so, it was obvious that the drafting
of the Hidu Wills Act could not be followed in this particular. Moreover, it was seen that to adopt
this form of drafting would in a considerable number of cases expose the testamentary dispositions of
Khojés to be called in question for reasons drawn or supposed to be drawn from the extremely vague
and unsettled customary law now prevailing among them, and thus the object of the present measure,
which is intended to supply a definite body of law, would be to a great extent defeated. It was accord-
ingly resolved to enact directly either thata Khojd's power of testamentary disposition should be co-

extensive with that allowed by the Indian Succession Act, or should be limited somewhat in accordance:

with the ruling in the Tagore case.

38, It was clear that the question as to which of these courses should be adopted stood on grounds
altogether independent of those on which the perpetuity question among Hindus had been discussed.
The considerations with reference to which it should, in the opinion of the Government of Indian, be
decided will be best seen from the remarks made on referring it to the local authorities for opinion.
It was observed that the point was one in regard to which there was no recognized definite rule among
the Khojds, and that if, having regard to the family system of that sect and its requirements in this
particular, it was considered that 1t would be desirable to confer upon Khojés a power of disposition as
large as that conferred by the Succession Act, the Governor General in Council would be prepared to
confer that power ; that the circumstance that, in the absence of any other rule, the Courts presume
the Hindu law to be applicable to Khojas, and so might possibly, if the question then arose, hold a
Khoj4 testator limited by the rule in the Tagore case, oughtnot, in the opinion of the Governor
General, in Council, to be permitted to stand in the way of such legislation. “The Government of India,”

it was said, * has ever been reluctant to alter, by legislation, personal lawslike those of the Hindus and

Muhammadans, which are definitely ascertainable and are established on a religious or quasi-religious

basis ; but a rule of Hindu law, which is applied not as such, but merely by virtue of the presumption
above referred to, in the absence of any other ascertainable rule, to persons who are by religion not
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Hindus but Mussulmans, stands in its application to such persons on a totally different footing ; m“}]"}:f
it appears expedient to set it aside as regards them, there need be no hesitation aboub doing 0. . 'ése
rule of the Tagore case, assuming that it would at this moment be applied by the Courts to 5{ 1013 sy
is as applied to them no more sacred or immutable than any of the other rules of Hindu _fa\'v
which at this moment may be applicable to Khojas, but which will be modified by the Billif it
becomes law. No dificulty will, therefore, be raised here on this score.” o R - S
If, on the otherhand, it was observed, it should appear that the rule prohibiting dispositions 1
favour of unborn persons had, as a matter of fact, been recognised and observed among the Khojds, or
if, there being no recognized rule or established practice either way, it should be considered that the
powers of disposition allowed by the Succession Act were larger than were needed for the requirements
of Khojés, it would probably be desirable to limit the power of disposition in some such way as ibis
limited by the Hindu law asinterpreted in the Tagore case. The system of intestate suceession established
by the Bill was in certain respects a complicated one; and if to this were to be added a power of
making complicated dispositions by will, it was to be feared that we should bring about, in regard to
the property of this wealthy and important sect, a state of things which it was desirable if possible

to avoid.
89. The reply of the local authorities was to the effect that, as far as appeared, there was

no recognized definite rule among the Khojds bearing on the point; that it was unlikely that
any attempt had hitherto been made among them to create by will an interest in favour of an unborn
person ; that there was thus a tabule rasa ; and that it was quite open to the legislature to legislate on
the subject as it thought best without any fear of violating an existing custom or of running counter to
any prejudice or desire of the Khojd community.

This being so, the Government of India have come to the conclusion that it is undesirable to con-
fer on Khojds any power of testamentary disposition in favour of persons not in existence at the time
of the testator’s death ; and accordingly all portions of the Indian Succession Act which confer, or as-
sume the existence of, such a power have, as far as practicable, been omitted, a proviso at the same
time being inserted to the effect that a bequest by a Khoja in favour of any person who has not come
into existence at the death of the testator shall be void.

40. The remaining differences between this Bill and the Hindu Wills Act as regards the provisions

of the Indian Succession Act applied by them are of less importance.
It may, however, be stated that the following additional provisions of the Succession Act have

been made applicable, namely :—

(@) section 47, giving a father power to appoint a guardian by will—a power the existence of
which was assumed by the Commission ; ;

(b) sections 52 and 53, relating to privileged wills ;

{c) section 84, which provides that, when property is bequeathed to a person and words are added
which describe a class of persons but donot denote them as direct objects of a distinct and
independent gift, such person is entitled to the whale of the interest of the testator therein

] unless a contrary intention appears by the will ; 3

(d) section 104, which limits directions for accumulation,

It should be added that section 187 of the Indian Succession Act, which provides that no right as
exccutor or legatee can be established until a grant of probate or letters of administration is obtained
has been omitted for reasons similar to those which led to its being ultimately omitted from the Pro-
bate and Administration Act, 1881 ; and that sections 184 and 133, determining whether property be-
queathed to two or more persons in succession should when its value is liable to decrease be retained
in its original form, have been omitted, as it seems safer in this country to lay down no hard-and-fast
rules on th%subje]ch. ,

41. The only other point calling for notice in connection with this chapter is th i
following the proviso to section 10 of the Transfer of Property Act, confers a pos'er of btq?xteastifg(g’;npﬁ-’
pel]'fy t,l;) or ﬁoF fih_e :)enegt; }c:f a.'womi‘xlx:, S0 f,htat she f§ha,ll not bave power to transfer or charge the same
or her beneficial interest therein. e existence of such a pow v i
o prepaée}gl by th% (iomr;ﬁssion. power appears to have heen assumed in the

42 apter VII, relating to maintenance and marriage "and funeral Xpe - i
notice. There _was some obscurity-about the corresponding pr%visions of the ]?:3illp Ic)ll}(f;irccg 11{;1 i?\le (Ilfrtrlle
mission, and this chapter has now been settled in accordance with what is understood froxg the locai
authorities to have been tl_‘xe original intention. It is believed that the only change of a substanti
nature _made here is in section 46, where provision has been made for the maintenance &c., of a dan 1§e
ter while she remains unmairied. The chapter, however, will probably be found open ¢ f % :

' amel;d;nenst when 17t bais; been more fully considered. Bag o ke
. %3, Bection 47, which provides for the recovery of sumsdue under thi g X
with a view to precluding, as far.as possible, the difficulties which h;i}es;:ga;g;ell;nléas.b:;n %f-&wn
law in regardto claims for maintenance, and in particular as to how far a person h v'el St
maintenance is entitled to follow the property of the deceased, As regards this las;ng A
been bizot:igli)t best to place the claim for maintenance, &c., on the footing of "a debt; 1;os:po£(1)1mti't 121:\35
ever, to debts proper. This will not absolutely remove all difficulty, but, by bringing the%asé with-

in an existing class, it will avoid the creation of a new difficulty.
£

(Signed) C. P. Iupmgr.

D. FITZPATRICK,
Secretary to the Government of India,

The 1st July, 1884,
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