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BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for
the purpose of making Laws and Regulations on
the 9th June, 1886 :—

Bill Na. 9 of 18886.
THE DEBTORS BILL, 1886.
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A Bill to amend the law velating to Tmprison-
ment for Debt. .

‘WuEREAS it is expedient to amend the law re-
lating to imprisonment for debt; It is hereby
enacted as follows :—

1. This Act may be called the Debtors Act,
1886 ; and it shall come
into force on the first day
of January 1888.

2. () This Act shall extend, in the first in-
stance, only to the terri-
tories administered ‘by
the Lieutenant-Governor of the North-Western
Provinces and Chief Commissioner of Oudh.

(2) But any other Local Giovernment, with
the previous sanction of the Governor General
in Council, may, by notification in the official
Gazette, extend this Act, with effect on and from
a day not less remote than one year from the date
of the notification, to the whole or any specified
part of the territories under its administration or
to any class of debtors within the whole or any
specified part of those territories. :

Short title and commence-
ment.

Extent.

3. Inthis Act the expression ¢ Revenue Court’

Definition. means a Court having
jurisdiction in smits for

. the rent, revenue or profits of land.
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‘38";’ 5;215}1,’: 4. Notwithstanding anything in the Code
Act X11,1881, of Civil Procedure or any

s. 156: Enforcement of d .
XIX,SGISGSA,:? order for money hyccil;i;x?if other enactment, 2
109. sonmont permissbile in ex- 00 shall not be liable
X1V of 1882, cepted cases only. to arrest orimprisonment
/ for defanlt in compliance
with a decree or order of a Civil or Revenue
Court for payment of money except in the

following cases :—

5&:;.6\5, Ai%z, (@) where the order is for payment of a fine ;
X1V, 1882,

ss. 170, 174 &

412.]

5326;‘3327_“" (b) where the defaulter is a trustee or person
Guardians. acting in a fiduciary capacity, and the

decree or order requires him, as such, to
pay any money which is in his possession

and Wards
i1l
or under his control, or any money for

Bill,
1886, 5..38:]

[115*612'1 98011. " which he is accountable and of which be
i has not discharged himself ;
R (c) where the Court is satisfied that, since in-

1882, 8. 359. . k) v :
o2 curring the liability in vespect of which

the decree or order was made, the de--

faulter has fraudulently transferred, con-
cealed or removed any part of his pro-
perty, or committed any other act of bad
faith in relation thereto, with the object
or effect of impeding the enforcement of
the decree or order by the attachment and
sale of his property ;

(d) swhere the Court is satisfied that the de-
faulter either has, or has had since the
date of the decree or order, thé means
to pay the money, and has refused or
without reasonable cause neglected, or
refuses or neglects, to pay the same.

[32 & 33 Vic.,
. 62, 5. 5.]

5. In any case coming within the exception

Discretionary powers of Slwc}ﬁed in clause (b) of
Courts in some ecxcepted section 4 the Court may,
G cancE: s afterinquiryinto the case,

_grant or refuse, either absolutely or on terms,
any application for the arrest or imprisonment of
the défaglter, or for his release from arrest or
dischargeé-from imprisonment.

ek 6. (1) 'l‘lig.\gigh.(]ourb,b wigh respect to Courts
28287 o : “los for Subordinate ‘to it, an
3262 33 gl]c" gu}d‘;‘;:; ::; &l:ll?ﬁar;ln other the Chief Controlling
S excepted cases. * Revenue-authority, with
respect to Courts subordinate to it, may, with
the approval of the Liocal Government and the
sanction of the Governor General in Council,
make rules for regulating the procedure to be
observed in inquiries for determining whether
the case of a defaulter for whose arrest or impri-
sonment application has been made is a case
coming within the exceptions specified in clauses
(¢) and (d) of section 4, or within either of those
exceptions. . , ‘
(2) Rules may be made under this section—
(a) for the territories adwministered by the
TLieutenatit-Governor of the North-West-
orn Provinces and Chief Commissioner
of Oudh, at any time after the passing of
this Act, and :
(b) for territories under the administration of
. any other Local Government, at any time

T [l& 42 Vie,
c. 5l

fAct X1V,

after the publication of the notification
extending this ‘Act to those _territories or
to any class of debtors therein ;-

but rules so made shall not take effect until the
Act comes into force in the territories for which
they have been made. ‘

8) An authority making rules under this sec-
tion shall, before making the rules, publish a
draft of the proposed rules in such manner as the
Governor General in Council, by notification in
the Gazelte of India, prescribes.

(4) There shall be published with the draft a
notice specifying a date at or after which the
draft will be taken into consideration. .

(6) The anthority making the rules shall
receive and consider any objection or suggestion
which may be made by any person with respect
to the draft before the date so specified.

(6) A rule made under this section shall not
take effect until it has been published in the local
official Gazette.

(7) The publication in that Gazette of a rule -
purporting to be made under this section shall be
conclusive proof that it has-been duly made.

7. The operation of the enactment under

: which the defaulter is
liable to arrest or im-
prisonment in any case
coming within the exceptions specified in clauses
(b), (¢) and (d) of section 4, or within any of those
exceptions, or is. entitled to release from the
arrest or discharge from the imprisonment, shall
be subject to the following provisions, namely :—

Provisions ‘as to im-
prisonment under Act.

(a) the defaulter may be imptisoned for such [Act XIV,
terni, n.ot exceeding six months, as the fcizk[si 342,
Court directs ; 1881, s. 163.]

(b) no allowance for the subsistence of the [Act XIV,
defaulter, or for supplying him with cloth- {\istghsf 1%33%:
ing or bedding, shall be payable by the ss. 165 and
person on whose application the order for %\?g\}l,&ls;\o‘ft

the imprisonment of the defaulter is made; 5 36.]

(c) during ‘the term of his imprisonment the
defaulter shall be maintained at the
expense of the Government, and be subject,
as nearly as circumstances admit, to the
discipiine prescribed in the case of a criminal [L. R. 13
prisoner undergoing simple imprisonment ; CheD- 343.]

. (d) notwithstanding the payment of the money [Act X1V,
in respect of which the decree or order was 1882, ss. 336
made, or any arrangement for the payment §131411;8§1A?"
thereof or proof of present inability to pay 163.]
it, or any expression of intention to apply ]
for a declaration of insolvency, or any :
declaration of insolvency, or any request by
the person on whose application the order
for the arrest or imprisonment was made,
the defaulter shall not be- released from
arrest, or, if he is in prison and the term of
his imprisonment is not fulfilled, be dis-
charged from prison, without the order of
the Court ;
(e) an appeal from the order for the imprison-
ment of the defaulter, and from a,npl::gsr gﬁixt}-v 585
refusing his release or discharge -under
clause (d) of this section, shall lie—



XIV of 1882.

[Act XII,
1881, 5. 196.]

[Act IV,
1882, s 622 :
ActXII, 1881,
8. 199.]

[Act XIV,
1882, 5. 359. |

© XLV of 1860,

[IndianBank-
ruptey  Bill,
1886, s. 105.]

[32& 33 Vic.,
c. 062, s. 6.]
XIV of 1882.

- except Hyderabad and Coorg.

.
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(i) if the Court making the order is a Civil
Court, subordinate for the purposes of the
Code of Civil Procedure to the District
Court, then to the District Court,

(i) if the Court making the order is any
other Civil Court, then to the High Court,
and

(iii) if the Court making the order is a
Revenue Court, then to the authority to
which appeals lie from orders of the Court
relating to the execution of decrees, or,
where those orders of the Court are final,
to such authority as the Local Governmeunt
may, by notification in the official Gazette,
appoint in this behalf ;

and the order passed on the appeal shall be
final.

8. Where the Court is of opinion that the
defaulter has been guilty
of any offence under the
Indian Penal Code or

- Commitment of fraudulent
debtors to Magistrate.

under any enactment for the time being in {orce .

for. the punishment of - fraudulent debtors, it
may, if it thinks fit, instead of ordering his impri-

money only who has been arrested before judg-
ment shall not, as such, either .be reguxred to
give security for his appearance at any t1ae after
the day on which judgment is given, or, if he has
been committed to prison, be detained in prison
after that day:

Provided that, if judgment is given against.
the defendant, and the decree-holder applies, on
the day on which judgment is given, for the en-

" forcement of the decree by the imprisonment of

the judgment-debtor, the Court may require the
judgment-debtor to give such security asit thinks
sufficient for his appearance at any time when
called upon while the application is pending, and,.
if he fails to give the security, may commit him
to prison, or place him in the custody of au officer [
of the Court, until the disposal of the application.

10. Nothing in this Act shall affect the
liability to arrest and
imprisonment of any per-
son for whose arrest in
execution of a decree or
ordera warrant has been issued by a Civil or
Reveriue Court before this Act comes into force
in the territory in which the Court is established.

Saving of proceedings
antecedent to commence-
ment of Act.

sonment under this Act, send him to a Magistrate

to be dealt with according to law.
Act to bind the Crown.
9. Notwithstanding anything in Chapter Crown.
XXXIV of the Code of
Civil Procedure, or any
other cnactment, a de-
fendant in a suit for

Special provisions with
respect to arrest before
judgment.

12.  All powers conferred by this Act may be
. Powers exercisable from exercised from time to
time to time. time as occasion requires.

STATEMENT OF OBJECTS AN D REASONS.

Imprisonment for Debt in India.

A decree or order for the paymeut of money may be enforced in India by the imprisonment of the
judgment-debtor (Act XIV of 1882, s. 254). The Court has a discretionary power to refuse executio
at the same time against.the person and property of the judgment-debtor (s. 230), but has no discre B
tionary power to refuse execution either against person or against property at the option of the creditor
‘When an application for execution of a decree is presented, it must, if it is not barred by eflux of time,
and is otherwise in order, be admitted, and then the Court must order execution of the decree accord-
ing to the nuture of the application (s. 245). The Court cannot refuse to issue its warrant for the
execution of the decree unless it sees cause to the contrary (s. 250), and “cause to the contrary,” as
interpreted by the Courts, means some cause which deprives the decree-holder of the right to execute,
or to execute against the party against whom execution is sought, or. to execute in the mode prayed for.

2. A judgment-debtor may, when arresied, obtain immediate release by payment of the debt s
but if he does not, he must be brought at once before the Court (ss. 336-337).

3. The Local Government may by notification* direct that whenever a judgment-debtor is
arrested in execution of a decree for money, and brought before the
Court, the Court shall inform him that he may apply, under Chapter
XX of the Code, to be declared an insolvent, and that he will be
discharged if he has not committed any act of bad faith repardine
the subject of his application, and if he places all his property in possession of a receiver appointe by the

* * Notifications have been issued under
this section by all ‘Local Governments

- Court (s. 336).

4. If the judgment-debtor expresses his intention so to apply, and furnishes sufficient security that
he will appear wheo called on, and that he will, within one month, apply to be declared an insolvent, the
Court is to release him from arrest. But if he fails so to apply, the Court may either direct the security
to be realised, or commit him to prison in execution of the decree (8. 336).

. 5. A person is not to be imprisoned in execution of a deorce for more than six months, or, if the
debt does not exceed fifty rupees, for more than six weeks (s. 342). ¢ . ;

6. Wlijlst. he is in prison, a monthly allowance must be paid for his subsistence according to scales
fixed by the Local Government. The allowance isto be supplied by the decree-holder, and is to be
deemed costs in the suit (ss. 338 to 340). *id ‘

Act XIV,

1852, 5. 349:]

11. The provisions of (1. R. 2 Ex.
this Act shall bind the D. 47.1
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7. He is to be discharged from prison—
(@) on the amount mentioned in the warrant of committal being paid to the officer in charge
of the prison, or
(8) on the decree being otherwise fully satisfied, or
(¢) at the request of the person on whose application he has been imprisoned, or
~ (d) on default in the payment of the allowance for his subsistence, or
(e) on his being declared an insolvent, or
(f) on the expiration of the term of his imprisonment (s. 341).

His discharge from prison does not discharge him from his debt, but he cannot be re-arrested under
the same decree (s. 841). :

8. By the Presidency Small Cause Courts Act, XV of 1882, the provisions of the Code of Civil

. Procedure are applied, with modifications and exceptions, to the procedure in the Small Cause Courts at

Calcutta, Madras and Bombay. Among the provisions not so applied are those which relate to the

release of an arrested judgment-debtor on his expressing an intention to apply for a declaration of in-

solvency. Chapter XX of the Code, relating to insolvent judgment-debtors, is also not applied to these
Courts. (See s. 23 and sched. II.) e

9. The Act, however, contains certain special provisions with respect to an arrested judgment-
debtor. Under section 29 the Court may release him from arrest on his giving security for payment.
And under section 30, if it appears to the Court that a judgment-debtor under its decree is unable, from
sickness, poverty or other sufficient cause, to pay the amount of the decree, or of any instalment under
the decree, the Court may, from time to time, for such time and on such terms as it thinks fit, suspend
the execution of the decree, and release the debtor, or make such order as it thinks fit.

B *abiall b arrastod 10. In t’he four districts of the Dekkban to \}'hich the Dekkhan
B e oY aXeoution] of a doerce  Agriculturists’ Relief Acts apply arrest and imprisonment for debt
for money passed whether beforeor after  have been abolished in the case of agriculturists.* And certain
this Act comes into force.”—(Act XVIL® special Acts for the relief of embarrassed landholders contain
of 1879, 5. 21, as amended by Act XXIT provisions protecting the debtor from arrest or imprisonment in

0[. s respect of the debts to which the Acts apply.

Imprisonment for Debt in England.

11. TImprisonment for debt was abolished in England by the Debtors Act of 1869 (32 & 33 Vic.,
c. 62), except in the following cases:—
(1) default in payment of a penalty, or sum in the nature of a penalty, other than a penalty in
respect of a contract ; )
(2) default in payment of a sum recoverable summarily before a Justice or Justices of the Peace;

(3) default by a trustee or person acting in a fiduciary capacity and ordered to pay by a Court of
Equity any sum in his possession or under his control ;

(4) default by a solicitor in payment of costs, when ordered to pay costs for misconduct as such, or
in payment of a sum of money, when ordered to pay the same in his character of an officer of
the Court; :

(5) default in payment for the benefit of creditors of any portion of a salary or other income, in
respect of the payment of which any Court having jurisdiction in bankruptcy is authorized
to make an order ; :

(6) default in payment of sums in respect of the payment of which orders may be made under the
Act (that is, cases of contumacious refusal under section 5 of the Act, see para. 14).

12. The term of imprisonment in these excepted cases must not exceed one year (s. 4).

13. In cases (3) and (4) the Court has power to enquire into the case, and at discretion to grant or
refuse an order for arrest or imprisonment (41 & 42 Vic., c. 54, s. 1). d

14. Under section 5 of the Act of 1869, a Court may commit to prison for a term not exceeding
six weeks, or until payment of the sum due, any person who makes default in payment of any
debt, or instalment of any debt, due from him in pursuance of any order or judgment of that or any other °
competent Court. But the power is not to be exercised unless it is proved to the satisfaction of the
Court that the person making default has, or has had, since the date of the order or judgment, the
means to pay the sum in respect of which he has made default, and has refused or neglected to pay it.
“Proof of the means of the person making default may be given in such manner as the Court thinks
just; and for the purposes of such proof the debtor and witnesses may be summoned and examined on

- oath, according to the prescribed rules.” A summons under this section is usually called a judgment
~ summonos, :

~ 15. Tt will be obsersed that all the cases in which a debtor is li?béelf.o impriso_lr-lmiltdunder the Act
: PR e of 1869 involve some degree of delinquency. nd it has been
ot ﬁ,&t’ﬁ%%@h?kg riddicion held by high authority} that the Act was distinctly intended for the
essel

, M. R., in Marris v. I ; ishing fraudulent or dishonest debtors,
Uit oo R 27, purpose of punishing fra
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16. Sums recoverable simmarily before Justices, or, as they are called in modern statutory language,
Courts of sammary jurisdiction, are usually fines. But as ordinary civil debts are in some cases SO
recoverable, it has been provided by the Summary Jurisdiction Act, 1879 (42 & 43 Vic., c. 49, section
35) that an order of a Court of summary jurisdiction for the payment of a civil debt is not to be enforced

by imprisonment, unless the case is such as would make the debtor liable to imprisonment under section
5 of the Debtors Act, 1869.

Imprisonment for Debt in Scotland.

17. In Scotland imprisonment for debt for sums under £8-6-8 was abolished in 1835 by 5 & 6
Wm. IV, c. 70, but alimentary debts (that is, debts for the support of the debtor’s wife or children) were

excepted from the operation of that Statute. In 1880 was passed the Debtors (Scotland) Act, 1880 (43 .
& 44 Vic,, c. 34), which enacts, by section 4, that, .

““ with the exceptions hereinafter mentioned, no person shall, after the comniencement of this Act,
be apprehended or imprisoned on account of any civil debt.
“ There shall be excepted from the operation of the above enactment—
(1) taxes, fines or penalties due to Her Majesty, and rates and assessments lawfully imposed or to be
imposed ; :
" (2) sums decreed for aliment :

¢ Provided that no person shall be imprisoned in any case excepted from the operation of this section
for a longer period than twelve months.”- : ;

The same Act coutains provisions for the relief of insolvent debtors and for the punishment of
fraudulent debtors.

18. By the Civil Tmprisooment (Scotland) Act, 1882 (45 & 46 Vic, c. 42), imprisonmeut for
alimentary debts was abolished, except in cases where there is a wilful failure to obey the decree for the debt
(ss. 3and 4), and the maximum term of imprisonment for failure to pay rates or assessments was reduced
to six weeks (s §).

Imprisonment for Debt in Iveland. - :

19. In Ireland the law as to imprisonment for debt is regulated by the Debtors Act (Ireland), 1872
(35 & 36 Vic., c. 57), as amended by 41 & 42 Vic,, ¢. 54, and is practically identical with the Knglish
law,

Proposals for amendment of Indian Law.

20. On the 17th November, 1881, a circular was addressed by the Government of India to all
Local Governments and Administrations, stating that the Government of India had under consideration
the question of amending the provisions of the Code of Civil Procedure bearing upon the question of the
arrest of parddnashin women in execution of the decrees of Civil Courts, but that before coming to
any final conclusion on the subject the Governor General in Co_uncil thought it desirable to deal with the
larger question of abolishing imprisonment for debt, and for this purpose to enquire whether sufficient
reasons exist for the continued maintenance in India. of the present system. Local Governments and
Administrations were accordingly requested to favour the Government of India with a full expression of
their opinion on the matter.

21. The replies to the circular disclosed much difference of opinion as regards the advisability of
maintaining in India the present system of imprisonment for debt.

292. In favour of the maintenance under existing circumstances of the present system of imprison-
ment for debt were the Madras Government, the Madras High Court, the Bombay Government, the
Bombay High Court, the Calcutta High Court, the Calcutta Chamber of Commerce and the Trades
Association, Calcutta (unless a change were accompanied by the enactment of a stringent bankruptey
law), the British Indian Association, Calcutta, the Board of Revenue, North-Western Provinces,
the Punjab Chief Court, the Chief Commissioner of .the Central Provinces, the Chief Commissioner of
Assam (provided the law were so altered as to permit the issue of process against the person only after
all means of realising the decree by process against property have been exhausted), and the Chief Com-
missioner and the Judicial Commissioner of Coorg. The arguments which they advanced appear to be
in the main the following :—

(@) ‘that the total abolition of imprisonment for debt in India would be premature, and would

remove from the Statute Book the only check upon the fraudulent alienation of property by
solvent but dishonest debtors ;

(b) that legislation has proceeded quite far enough in relief of the judgmgnt-debtor_, while there are
* Sir C. Sargent, of the Bombay High Court, in India special difficulties in executing a decree by

ote i— attachment of property when the judgme i
Wl.“'l‘he- legal incidents of the undivided PIOpeny. Jacgment-cradicon

Finda funily, the mimte distribution 15 & member of anjundivided® Hamily, ¥ Creditorsiaray
of property caused by the Muhammadan DOt, 1t 18 said, in the habit of proceeding to ex-

law of hdescent. and,f though hf,f, not tremities unless the debtor has the means of liquidat-
least, the practice of creating benami 4 s
. titles so common in this country, afford ing a portion at least, of the debt. - The men who go

the dishonest debtor endless opportuni- tO prison are for the most part those who obstinately
ties of baffling the efforts of the judgment- refuse to pay their debts, and cases of imprisonment
Sredienolatiaciigiropereyy for debt are not numerous;

v1.—56,




TR 205 THE BOMBAY GOVERNMENT GAZETTE, JUNE 17, 1886. [Part VI

(c) that the abolition of imprisonment for debt would deprive lenders of personal security, would

’» thereby depreciate credit, and would involve an increase in the rate of interest, already very

. high. "In the case of agriculturists this might seriously impair their ability to pay the

and-revenue ; gt ) .

(@) that abolition of imprisonment for debt should only be attempted when the habits of secrecy
engendered by centuries of oppression, have partly worn away, and when transactions are
open and the registration of deeds and bouds has become habitual. \V!xen the debtor’s

. . property can be easily traced and seized in execution of a decree, then it will ’ b{a reasonable
+ and right to withhold execution on the body of a pauper debtor except as a distinctly excep-
. tional and penal measure in the case of fraud. y

23 In support of the abolition. of imprisonment for debt were the following authorities :—
(@) the Advocate General of Bengal, who advocated the introduction of the E.ng)ish system, because
" there is no reason why the matter should not be regulated in India as in Ingland, if proper
exceptions and limitations, as contained in the English Debtors Act of 1869, are _prescnl{ed,
and because the abolition of imprisonment for debt would not cause any public inj ury, while,
8 on the other hand, the present system in most instances operates only as a means of oppres-

. sion, to the total ruin of the party imprisoned and of his family ;

. () the Bengal Governmenit, which, while not prepared to fesist the opinions of the local officers
that abolition would at present be premature, thonght that, it an alteration of the banl_cr_uptcx
law gvere at any time undertaken, measures might then be adopted for the abolition of
imprisonment for debt in cases where fraud is not established against the judgment-debtor ;

() the North-Western Provinces and Oudh Government, which regarded the existing practice of
placing in the creditor’s hands the power of selecting his own method of coercion as a relic
of the old semi-barbarous debt laws which has now been eliminated from almost every
civilized code of judicial procedure. The present system operates with severity against all
debtors, honest and dishonest, indiscriminately. The power of subjecting a debtor to arrest
and imprisonment should be entrusted not to the decree-holder, but to the Courts, aud. its
exercise should be limited to cases where clear proof exists of fraudulent and contumacious
attempts on the pait of the judgment-debtor to defeat the operation of a decree. Imprison-
ment 1s especially hard on the cultivator and working-man, whom it deprives of their means
of subsistence and of providing for their families;

(d) the North-Western Provinces High Court, which advocated the abolition of imprisonment for
debt, as it is doubtful whether “auy uscful purpose is served by the perpetuation in this
country of that remnant of barbarism ”;

(¢) the Punjab Government, which believed that there is some reason to fear that, under the’
present system, creditors occasionally make use of the law to gratify vindictive feelings or
personal spite, and to coerce debtors to sell their land and property at a price below its proper
value or to relinquish their just rights. Discretionary power ougbt to be expressly allowed
tothe Civil Courts, imprisonment not being resorted to as an ordinary process of execution
of a decree, unless the Court is satisfied that there has been fraud or wilful concealment of

: property ; A ; :

(f) the Chief Commissioner of British Burma, who pointed out that the imprisonment of debtors
who are paupers, but who are not fraudulent, does no real good to any class, works directly
and indirectly great harm to the poorer classes, and causes a distinct loss to the community
at Jarge. The practice of permitting such imprisonment has been gradually circumscribed
among other. civilized nations : among some nations it has absolutely ceased ; and there is no

. reason why the way should not be paved for the disappearance of the system in India.
Civil Courts should be allowed to grant execution against the body of judgment-debtors
against whom there might be primd facie ground for presuming fraud or bad conduct,
unless the presumption were rebutted by the judgment-debtor ;

(9) the Judicial Commissioner of British Burma and the Recorder of Rangoon, who were of opinion -
_that imprisonment for debt should be abolished, except in case of fraud, which should be
punished criminally. The Recorder recomn:cnded that the law as it now obtains in England
should be applied to India; : ?

(%) the Resident at Hyderabad, who considered that'the present system of imprisonment for debt
is not wanted to compel payment, while it may be used to bring undue pressure to bear
upon a debtor, especially in an agricultural country where interest inland is generally given

e as security for debts. He-recommended that imprisonment for debt should be:retained ouly

4 to meet cases in which debtors abscond or endeavour to fraudulently evade meeting their

.~ obligations.
" 24, Thus, the preponderance of opinion was on the whole in favour of the maintenance of imprison-.

‘ment for debtunder the present condition of India, but a considerable and influential minority were in .

favour of its abolition.

¥ 5. The arguments on which the upholders of the present system rely full into two classes: first,

id at all, are valid for England as well as for India; and secondly, arguments

circumstances and conditions of India. n y
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26.

i l To arguments of the first class belongs the assertion that “ to remove from the Statute Book
e penalt

y of arrest and imprisonment in execution of a decree for money would be to paralyze the
comnierce and trade of the country.” The same objection was made in England, first to the abo}}b_lon
. / of arres mesne process, ¥ rwards to the abolition
See Lord Cottenham’s speech in 1844 on the )f . ,t M e\l e.} Ch el el “md? : mov-

Creditors aud Debtors Bill ; Hansard, 74, page 433, © arrest on final process, The power of arrest was re
3 ¢d, and neither commerce nor trade showed any symptoms

. of paralysis. : '

27. Those who uphold imprisonment for debt, not as being generally expedient, but as being
specially required for India, do so mainly on two grounds: first; the complexity and obscurity of Indian:

titles' to property; and, secondly, the exceptioual prevalence of fraud in India, and the exceptional
difficulties of detecting it.

As to the first ground, it has been remarked that if it is wrong to allow a debtor to pledge his
person as security for his debts, it is not the less wrong because, owing to the defect of Indian property
law, he finds difficulty in giving a satisfactory security over his property.

In the arguments based on the prevalence of, and difficulty of detecting fraud, there is undoubtedly
much force, though it may be doubted whether the obstacles which can be placed in the way of a
creditor realizing his debts are not as great in KEngland as in India. But, however this may be,'to
make an honest, though needy, debtor liable to imprisonment, simply because fraudulent debtors
are numerous and difficult to detect, appears to be as unjust as it would be to make homicide by misad-
venture punishable by death, simply because the crime of murder was rife and hard to prove.

28. There are in the opinion of the Government of India two principles which ought to be
observed in every law of debtor and'creditor. The Courts ouglt not to give effect to any pledge by a
debtor éither of lis person or of the bare necessaries of life. The debtor ought not to be allowed, by
his own action, supplemented by the action of the.Courts, either to deprive himself of his personal
liberty, or to reduce himself to starvhtion. TIf he cannot obtain credit except on oque cr other of these
securities, it is better that he should not obtain credit at all. Hxpericuce acquired in the Dekkhan goes
to show that these principles are as applicable to India asto England. The Code of Civil Procedure
recognises one of these principles by exempting from seizure for debt the debtor’s bare means of sub-
sistence. But this recognition is nullified by the refusal to adopt the principle.of exempting the debtor’s
person from seizure. Of what use is it to reserve by law to the debtor the bare necessaries of life, when
he can be compelled to give them up by the threat of imprisonment? By those who advocate the
retention of the present system, much reliance is placed on the very small proportion of actual imprison-
ments to warrants of arrest ; and the inference drawn from this proportion is that the law, though harsh
in theory, produces no hardships in practice. But there is reason to believe that, in the great majority
of cases, exemption from arrest is purchased either by renewal of bonds on extortionate terms, or by

surrender of property which the law has exempted from seizure, or by surrender of property wirich does

not belong to the debtor at all, but to his'relations or friends.

In other words, the law enables a
creditor to do indirectly what it forbids him to do directly.

29. It is-said that the honest debtor has an easy way out of prison through the door of insolvency.
But in the first place, the honest debtor ought not to be sent to prison at all; and in the next place,
the door which is provided for his release is, for some reason or other, very rarely used. There is, ov
was until recently, a strong concurrence of opinion to the effect that the Insolvency Chapter of the Code
of Civil Procedure is practically a dead letter. - As to the causes of its failure,—whether it is to be
accounted for by the.preliminary proceedings being unnecessarily curabrous or expensive, or by the
difficulty of satisfying the Court under section 351 that the debtor has not been guilty of any kind of
miscondnct, or by ignorance of the law and of the modes of relief available to debtors,—opinions differ ;
but about the fact of failure there appears fo be no difference.

30. Since 1883 the Government, of India has received and published reports obtained from Her
Majesty’s representatives abroad on the systems of imprisonment for debt in force in the various countries
to which they are accredited. T'hose reports showed that imprisonment for debt has been abolished in
nearly all civilized countries.

31. Having regarded to the state of the law in the United Kingdowm, to those reports, to the °

success which has attended the abolition of imprisonment for debt in the case of agriculturists to whom
the Dekkhan Agriculturists” Relief Acts apply, to some expressions to be found in the opinions of the
authorities who considered the draft Bankruptey Bill of 1885, and to the advocacy by the Lieutenant-
Governor of the North-Western Proviuces and’ Chief Commissioner of Oudh, and by the Chief Justice
and Judges of the High Court of Judicature for the North-Western Provinces, of the entire abolition of
the process’of arrest for debt, so far as it is a process that can be s+t in ‘motion at the discretion of the
creditor, and of the enforcement of the process.being restricted to cases in which the Courts are satisfied
that there have been fraudulent and contumacious attempts to defeat the operation of decrees, the
Government of India has decided to introduce a Bill giving effect tentatively and, in the first instance,

within the limited area to the policy which dictated the English Act of 1869, and is believed by several
authorities of weight to be applicable to India. .

Provisions of Bill.

32.' Sections 1 and 2.—'It is proposed that the measure shall apply in the’ ﬁi'_st instance to the N.O;‘tli'-f
‘Western Provinces and Oudh; and be extendible to vther Provinces, or to particular classes of debtors

in other Provinces, by Local Governments with the previous, sanction of the Governor General in

.
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From the opinions recorded by the Chief Commissioner and by Mr. MacEwen, the Officiating
Recorder of Rangoon, on.the draft Bankruptey Bill of 1885, and by the Recorder, J udicial Commissioner
and other authorities, European and Native, on the circular of 1881, there appears to be a strong
feeling in Burma, in favour of abolishing imprisonment for debt where the debtor has not been guilty of
fraud.  But it is considered desirable that the proposed Act should apply in the first instance to the
territories under one Local Government, and that its effect there should be ascertained before the Act
15 extended to other parts of the country. ; :

The date on which the Act is to come into force in the North-Western Provinces and Oudh is the
1st of January 1888. If therefore the Bill is passed during the present year, decree-holders will have
more than twelve months within which they may proceed against their judgment-debtors under phe
provisions of the Code of Civil Procedure. In England the period which elapsed between the passing
and the comiug into force of the Debtors Act, 1869, was less than five months. :

33.  Section 4.—This section is based on section 4 of the Debtors Act, 1869, but applies only to
arrest and imprisonment for default in compliance with decrees and orders of Civil and Revenue Courts. .
Clause (c) is specially designed to check those fraudulent alienations of property by solvent but dis-
honest debtors which are relied on Ly the opponents of any mitigation of the existing law as the main
Jjustification of imprisonment for debt. s

84. Section 5.—This section, following the 41 & 42 Vic., c. 54, permits the Court to refuse, either
absolutely or on terms, an application for the arrest or imprisonment, or for the release or discharge
from arrest or imprisonment, of a defaulter who is a_trustee or person acting in a fiduciary capacity and
is required, as such, to pay any money which is in his possession or under his control, or any money for
which he is accountable and of which he has not discharged himself. <

The origin and object of this clause are stated as follows by Jessel, M, R., in Marris v. Ingram
(L..R. 18 Ch. D. 343) :— ATy :

o~ ‘“Then we come to the Amendment Act of 1878, which was passed to meet a special class of cases, and

the history of that Act was this: An application was made before me for the imprisonment of a trustee who

had been ordered to pay a sum of money. It was a very hard case, one of an unintentional breach of trust;

{ _ and though the man was actually dying, I had no alternative but to make an order. Then I had various other

gy cases before me which led me to ragrelt‘.l that the Coux-bhhad no discretion, for ig uothunﬁfrequontly happened

s . that a person who came in strictness under the first class of offences®

in.3’2r l:gés‘;fcinz: g'g‘,";_i?,‘_““’ ZReRlted was notlz) guilty of any moral offence. Under these circumstances I

2 thought it would be wise and prudent that a discretion shoald be given to

the Courts to deal with exceptional cases, but not with the intention of repealing the existing Act.. Mr.

Marten, being a member of the Legislature, then adopted my suggestion, and procured this Amendment Act

.to be passed.” y

35. Section 6.—This section empowers the High Court and the Chief Controlling Revenue-autho-

‘rity to make rules for regulating the procedure to be followed in the Courts subordinate o them
respectively in inquiries as to the liability of persons to arrest and imprisonment on the ground of fraud -

or contumacy.

86. Section 7.—This section modifies the operation of enactments authorisiﬁg arrest and imprison-
ment for default in compliance with dcqrees and orders of Civil and Revenue Courts for payment of

. money. : J
Clause (w), following the Code of Civil Procedure, limits the term of impri'son}xient to six months,
notwithstanding that section 163 of the North-Western Provinces Rent Act, 1881, authorises imprison-
ment in certain cases for so long a period as two years. .

3 Clause (b) relieves the decree-holder of the liability to maintain his judgment-debtor while in prison.
If imprisonment is retained, not as a mode of enforcing payment but simply as a punishment, it will
hardly be possible to continue the liability. This liability existed under the old Insolvency Law in

England, and the Act to which imposed it was once described as giving the creditor “the power of
% A imprisoning and tormenting his debtor at the expense of 8s. 6d. per
s fiiieasard, 74, ipago 4G1. week.”® If it is abolished, great care should be taken that imprisgn.-

. ment is not inflicted except in cases of misconduct which deserve punishment.

Clause (c) requires that the defaulter, though in the civil jail, shall nevertheless be subject, as nearly
cumstances admit, to the discipline prescribed in the case of a criminal prisoner undergoing sim-
\imprisonment. Where a person is ordered to pay a fine, the nature and term of his imprisonment
e regulated by the general law. = This clause relates to the other cases in which a debtor is liable
isonment. Those cases, as before observed, all involve some. degree of delinquency (L. R. 6 Ch.
he imprisonment contemplated by the Bill, as by the English Act (L. R. 13 Ch. D. 843), is
is, without hard labour. The effect of this clause will be to deprive the defaulter, as a
f the privilege of maintaining himself, and purchasing or receiving from private sources .
bedding, and other necessaries (Act XXVI of 1870, s. 34). :
that, except where the arrest or imprisonment is for default in payment of -a

once arrested or imprisoned, shall not be released from arrest, or “discharced
order of the Court. .The Court may grant the order or refuse it. If it refuses

Y
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© judgment, and save proceedings taken before the Act comes into force.
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Clause (e) so far modifies clause (29) of section 588 of the Code of Civil
an appeal being preferred from an order for imprisonment i execution;!)‘f a decre
37. Section 8.—This section follows section 359 of the Code of Civil Procedure in
where the Court is of opinion that the defaulter has been guilty of an offence against the
Code or any special enactment for the punishment of fra.ugulent debtors, it may, instead o

imprisonment in the civil jail, send him to a Magistrate to be dealt with according to law.
3S. Sections 9 and 10.—These sections contain special provisions with respect to arresf

39. Section 11.—It has been decided In re Heavens Smith (L. R. 2 Ex. D. 47) that the
Debtors Act of 1869 does not apply to a case in which the defaulter is a debtor to the Crown. 1
proposed that the Indian Act shall have the like effect as against the Crown where a decree or ord
payment of money is made in its favour by a Civil or Revenue Court, as it will have against a subject.

40. The question of giving the Courts a discretionary power to refuse an order for the arrest and -

imprisonment of a judgment-debtor, or at least of a female judgment-debtor, will be considered when
next the Code of Civil Procedure comes under revision.

y (Signed)  C. P. ILBERT.
The 9th June 1886. :

; S. HARVEY JAMES,
Offg. Secretary to the Government of India.

-
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BILLS OF THE GOVERNMEN.T.OF INDIA.

LEGISLATIVE DEPARTMENT. *

. The following Bill was introduced into the
Council of the Governor General of India for the

purpose of making Laws and Regulations on the
9th June, 1886:—

Bill No. 9 of 1886.
THE DEBTORS BILL, 1886.

CONTENTS.
SECTION.
1. Short title and commencement.
2, Extent.
3. Definition.

4, Enforcement of decreeo or order for money
by imprisonment permissiblein excepted cases
only,

5. Discretionary powers of Courts in some ex-
cepted cases.

6. Power to make rules for guidance of Courts in
other excepted cases.

7. Provisions as to imprisonment under Act.

8. Commitment of fraudulent debtors to Magis-

trate. y
9. Special provisions with respect to arrest before
judgment. :
10. Saving of proceedings antecedent to commence-
ment of Act.

11. Act to bind the Crown.
12. Powers exerciseable from time to time.

vI.—5H7—1

_ order for money by impri-
orde Ybf; P

A Bill to amend, the law velating to Imprison-
anent for Debt, < 3

WHEREAS it is expedient to amend the law
relating to imprisonment for debt; It is hereby |
enacted as follows :— % '

1. This Act may be called the Debtors Act,

Short title and commence- 1 886 ; and. if shall come

ey OMMENCE: into force on the first day
of January 1888.

2. () This Act shall extend, in the first in-

stance, only to the terri-

Extent tories. administered by

the Lieutenant-Governor of the North-Western
Provinces and ‘Chief Commissioner of Qudh.

(9) But any other Local Government, with ;
the previous sanction of the Governor General :

in Council, may, by notification in the official
Gazette, extend this Act, with effect on and from
a day not less remote than one year from the date
of the notification, to the whole or any specified
part of the territories under its administration or 2
to any class of debtors within the whole or any ;
specified part of those territories.

3. Inthis Act the expression “ Revenue Court”
Definition. ‘means a GCourt having

; . jurisdiction in suits for -
the rent, revenue or profits of land. vk

4, Notwithstanding anything in the
of Civil Procedu:

" Enforcement of decree or
sonment permissible in ex-
cepted cases only.
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with a decree or order of a Civil or Revenue
Court for payment of money except in the
following cases :— k -

(@) where the order is for payment of a ﬁxie 5

\

[Act X, 1882,
8. 480 » Act
X1V, 1882,
ss. 170, 174 &
12
[32&33Vic., (b) where the defaulter is a trustee or person
3625 8. 43 acting in a fiduciary capacity, and the
nardians d : .
and Wards ecree or order requires him, as such, to
Bill, pay any money which is in his possession
1886, 5. 38.] or under his control, or any money for
[L. R. 6 Ch. which he is accountable and of which be
156—158.] has not discharged himself ;
[Act XIV, ' (c) where the Court is satisfied that, since in-
1882, 8. 339.] curring the liability in vespect of which
the decree or order was made, the de-
faulter has fraudulently transferred, con-
cealed or removed any part of his pro-
perty, or committed any other act of bad
- faith in relation thereto, with the object
or effect of impeding the enforcement of
the decree or order by the attachment and
sale of his property ;
328 33 Vic,, (d) where the Court is satisfied that the de-
L 62, s, 5.ic' faulter either has, or has had since the

date of the decree or order, the means
to pay the money, and has refused or
without reasonable cause neglected, or
refuses or neglects, to pay the same.

5. In any case coming within the exception
specified in clause () of
Courts in some ~excepted - section 4 the Court may,
G afterinquiry into the case,
grant or refuse, either absolutely or on ‘terms,
any application for the arrest or imprisonment of
the defaulter, or for his release from arrest or
discharge from imprisonment.

Discretionary powers of

6. (1) The High Court, with respect to Courts

882,8.287:  Power to make rules for Subordinate to it, and
32 & 33 Vic., guidance of Courts in other the Chief Controlling
exoepted cases. Revenue-authority, with
respect to Courts subordinate to, it, may, with
the approval of the Local Government and the
sanction of the Governor General in Council,
make rules for regulating the procedure to be
observed in inquiries for determining whether
the case of a defaulter for whose arrest or impri-
sonment application has been made is a case
coming within the exceptions specified in clauses
(c) and (d) of section 4, or within either of those
exceptions. ‘ ‘ .

EAet 2N

(2) Rules may be made under this section—

(@) for the territories administered by the
Lieutenant-Governor of the North-West-
ern Provinces and Chief Commissioner:
of Oudh, at any time after the passing of
this Act, and

(b) for territories under the administration of

~ any other Local Government, at any time
after the publication of the notification
extending this Act to those territories or
to any class of debtors therein ;

but rules 5o made shall not take 'eﬂ"qét quntil the
Act comes into force in the territories for which
they have been made.

(8) An authority making rules under this sec-
tion shall, before making the rules, publish a
draft of the proposed rules in such manner as the
Governor General in Council, by notification in
the Gazette of India, prescribes.

(4). There shall be pub]ishéd with the draft a
notice specifying a date at or after which the
draft will be taken into consideration,

(5) The anthority making the rules shall
receive and consider any objection or suggestion
which may be made by any person with respect
to the draft before the date so specified.

(6) A rule made under this section shall not
take effect until it has been published in the local

. official Gazette.

(7) The publication in that Gazette of a rule
purporting to be made under-this section shall be
conclusive proof that it has been duly made.

7. The operation of the enactment under
which the defaulter is
liable to arrest or im-
prisonment in any case
coming within the exceptions specified in clauses
(b), (c) and (d) of section 4, or within any of those
exceptions, or is entitled to release from the
arrest or discharge from the imprisonment, shall
be subject to the following provisions, namely :—

() the defaulter may be imprisoned for such [Act XIV,
term, not exceeding six months, as the fiQM‘I 842, /
Court directs ; 1881, s, 163.]

(b) no allowance for the subsistence of the [Act XIV,
defaulter, or for supplying him with cloth- }53% s. 839
ing or bedding, shall be payable by the g, 165ana
person on whose application the order for166: & Act
the imprisonment of the defaulter is made ; ;\Igé’%: 1870,

Provisions as to impri-
sonment under Act.

(c) during the term of his imprisonment the
defaulter shall be maintained at the
expense of the Government, and be subject,
as nearly as circumstances admit, to the
discipiine prescribed in the case of a criminal [L. R. 13
prisoner undergoing simple imprisonment ; ChyD 8831

(d) notwithstandivg the payment of the money [Act XIV,
in respect of which the decree or order was 1882, ss. 336
made, or any arrangement for the payment %I?’I“fsg‘l‘“: hy
thereof or proof of present inability to pay 163.]
it, or any expression of intention to apply v
for a declaration of insolvency, or any ’
declaration of insolvency, or any request by
the person on whose application the order
for the arrest or imprisonment was made,
the defaulter shall not be released from
arrest, or, if he is in prison and the term of
his imprisonment is not fulfilled, be dis-
charged from prison, without the order of

the Court ;

(¢) an appeal from the order for the imprison- [Act XIV,
ment of the defaulter, and from an order 1882 & 588
refusing his release or discharge under :
clause (d) of this section, shall lie—



X1V of 1882.

[Act XII,
- 1881, 5. 196.]
[Act XIV,
, 1382,5. 632 :
. ActXII, 1881,
5. 199.]

[Act XIV,
1882, 5. 359. |

XLV of 1860,
[IndianBank-
ruptey Bill,
1886, 8. 105.]
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(i) if the Court making the order is a Civil

Court subordinate for the purposes of the °

Cade of Civil Procedure to the District
Court, then to the District Court,

(i) if the Court making the order is any
other Civil Court, then to the High Court,
and

(i) if the Court making the order is a
Revenue Court, then to the authority to
which appeals lie from orders of the Court
relating to the execution of decrees, or,
where those orders of the Court are final,
to such authority as the Local Government
may, by notification in the official Gazette,
appoint in this behalf;

. 'imd the order passed on the appeal shall be
nal.

8. Where the Court is of opinion that the
defaulter has been guilty
of any offence under the
Indian Penal Code or
under any enactment for the time being in force
for the punishment of fraudulent debtors, it
may, if it thinks fit, instead of ordering his impri-

Commitment of fraudulent
debtors to Magistrate.

money only who has been arrested hefore judg-
ment shall not, as such, either be requu‘ed to
give security for his appearance ab any time after
the day on which judgment is given, or,.lf he has
been-committed to prison, be detained in prison
after that day: :

Provided that, if judgment is given against
the defendant; and the decree-holder applies, on
the day on which judgment is given, for the en-
forcement of the decree by the imprisonment of
the judgment-debtor, the Court may require the
judgment-debtor to give such security as it thinks
sufficient for his appearance at any time when
called upon while the application is pending, and,
if he fails to give the security, may commit him

to prison, or place him in the custody of an officer [Act XIV,
of the Court, until the disposal of the application. 1832, &, 340,

. 10. Nothing in this Act shall affect the
liability to arrest and
imprisonment of any per-
son for whose arrest in
execution of a decree or
order a warrant has been issued by a Civil or
Revenue Court before this Act comes into force
in the territory in which the Court is established.

Saving of proceedings
antecedent to commence-
ment of Act, -

sonment under this Act, send him to a Magistrate e
to be dealt with according to law. 11. The provisions of (L. R. 2 Ex.
this Act shall bind the D.47.1

Crown.

Act to bind the Crown.
[32& 33 Vic,,

c. 62, s. 6.]
XIV of 1882,

9. Notwithstanding anything in Chapter
XXXIV of the Code of
Civil Procedure, or any
other enactment, a de-
fendant in a suit for

Special provisions with
respect to arrest hefore *
judgment.

12.  All powers conferred by this Act may be
_Powers exercisable from exercised from time to
time to time. time as occasion requires.

STATEMENT OF OBJECTS AND REASONS.

Imprisonment for Debt in India.

A decree or order for the paymeut of money may be enforced in India by the imprisonment of the
judgment-debtor (Act XIV of 1882, s. 254). The Court leas a discretionary power to refuse execution
at the same time against the person and property of the judgment-debtor (s. 230), but has no discre-
tionary power to refuse execution either against person or against property at the option of the creditor.
‘When an application for execution of a decree is presented, it must, if it is not barred by efflux of time
and is otherwise in order, be admitted, and then the Court must order execution of the decree accord-
ing to the nature of the application (s. 245). The Court cannot refuse to issue its warrant for the "
execution of the decree unless it sees cause to the contrary (s. 250), and “cause to the contrary,” as
interpreted by the Courts, means some cause which deprives the decree-holder of the right to execute,
or to execute against the party against whom execution is sought, or to execute in the mode prayed for.

2. A judgment-debtor may, when arrested, obtain immediate release by payment of the debt ;
but if he does not, he must be brought at once before the Court (ss. 336-337).

3. The Local Government may by notification®* direct that whenever a judgment-debtor is
arrested in execution of a decree for money, and brought before the
Court, the Court shall inform him that he may apply, under Chapter
XX of the Code, to be declared an insolvent, and that he will be
discharged if he has not committed any act of bad faith re arding
the su'bject of his application, and if he places all his property in possession of a receiver appointe by the
Court (s. 336).

4. If the judgment-debtor expresses his intention so to apply, and furnishes sufficient security that
he will appear when called on, and that he will, within one month, apply to be declared an insolvent, the
Court is to release him from arrest. But if he fails so to apply, the Court may either direct the security
to be realised, or commit him to prison in execution of the decree (s. 336).

5. A person is not to be imprisoned in execution of a decree for more than six months, or, if the
debt does not exceed fifty rupees, for more than six weeks (s. 342).

6. Whilst he is in prison, a monthly allowa.npe must be pai_d for his subsistence according to scales
fixed by the Local Government. The allowance is to be supplied by the decree-holder, and is to be
deemed costs in the suit (ss. 338 to 340). il

.

* Notifications have been issued under
D this section by all Local Governments
excepb Hyderabad aud Coorg. )
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7. Heis to be dis'charged from prison— :

(a) on the amount mentioned in the warrant of committal being paid to the officer in charge
of the prison, or 3

(b) on the decree being otherwise fully satisfied, or

(c) at the request of the person on whose application he has been imprisoned, or
(d) on default in the payment of the allowance for his subsistence, or

(e) on his being declared an insolvent, or :

(f) on the expiration of the term of his imprisonment (s. 341).

His discharge from prison does not discharge him from his debt, but he canuot be re-arrested under
the same decree (s. 341).

« 8. By the Presidency Small Cause CourtsAct, XV of 1882, the provisions of the Code of Civil
Procedure are applied, with modifications and exceptions, to the procedure in the Small Cause Courts at
Calcutta, Madras and Bombay. Among the provisions not so applied are those which relate to the
release of an arrested judgment-debtor on his expressing an intention to apply for a declaration of in-
solvency. Chapteg XX of the Code, relating to insolvent judgment-debtors, is also not applied to these
Courts. (See s. 23 and sched. II.)

9. The Act, however, contains certain special provisions with respect to an arrested judgment-
debtor. Under section 29 the Court may release him from arrest on his giving security for payment.
And under section 30, if it appears to the Court that a judgment-debtor under its decree is unable, from
sickness, poverty or other sufficient cause, to pay the amount of the decree, or of any instalment under
the decree, the Court may, from time to time, for such time and on such terms as it thinks fit, suspend
the execution of the decree, and release the debtor, or make such order as it thinks fit.

1 Bo airastad 10. TIn t’he four districts of the Dekkhan to which the Dekkhan
o imprisoxig:dc?n.%;l:cuii:n of a deoreo Agriculturists’ Relief Acts apply arrest and imprisonment for debt
for money passed Whether beforeor after have been abolished in the case of agriculturists.* And certain
this Act comes into force.”—(Act XVIL special Acts for the relief of embarrassed landholders contain
:g iggg': %‘)' as amended by Act XXII  pvisions protecting the debtor from arrest or imprisonment in

T TN respect of the debts to which the Acts apply,

’ Imprisonment for Debt in England.
11. Tmprisonment for debt was abolished in England by the Debtors Act of 1869 (32 & 33 Vic.,
c. 62), except in the following cases:—

(1) default in payment of a penalty, or sum in the nature of a penalty, other than a penalty in
respect of a contract ;

(2) default in payment of a sum recoverable summarily before a Justice or Justices of the Peace ;

(8) default by a trustee or person acting in a fiduciary capacity and ordered to pay by a Court of
Equity any sum in his possession or under his control ; :

(4) default by a solicitor in payment of costs, when ordered to pay costs for misconduct as such, or
in payment of a sum of money, when ordered to pay the same in his character of an officer of
the Court; ; 3

(5) default in payment for the benefit of creditors of any portion of a salary or other income, in

respect of the payment of which any Court having jurisdiction in bankruptcy is authorized
to make an order ;

(6) default in payment of sums in respect of the payment of which orders may be made under the
Act (that 1s, cases of contumacious refusal under section 5 of the Act, see para. 14)

12. The term of imprisonment in these excepted cases must not exceed one year (s. 4).

¢ }( ~ 138. Tn cases (3) and (4) the Court has power to enquire into the case, and at discretion to graht or

‘;refuse an order for arrest or imprisonment (41 & 42 Vic,, ¢, 54, s. 1),

~ 14, Under section 5 of the Act of 1869, a Court may commit to prison for a term not exceedine
S . six weeks, or until payment of the sum due, any person who makes default in payment of any
- debt, or instalment; of any debt, due from him in pursuance of any order or judgment of that or any oth z

- competent Court. But the power is not to be exercised unless it is proved t?) the satisfaction -):)f 'dtlar

g - Court, that the person making default has, ‘or has had, since the date of the order or Judgment, thg
TR ;{ 1eans to pni the sum in respect of which he has made default, and has refused or neglected 20 a, it

- Proof of the means of the pefson making default may be given in such manner as the Courtpthyi ks
Just, and for the purposes of such proof the debtor and witnesses may be summoned and examinedno:

oath, according ib les.” A summon is.section i ;
il ﬁ,m g to the prescribed rules : s under th)? section is usually called a judgment,
N

15, ,‘;ﬂlﬁhe observed that all the cases in which a debtor is liable to imprisonment under the Act

"+ Lord Hatherley, L. C., in Aiddleton  OF 1869 involve some degree of delinquency+ Ang i
Chichester, L R ghicdteton held by high authority$ that the Act wog diét‘iynttly isgenléega; ‘been
ol, M. . fngram,  purpose of punishing fraudulent or dishonest dehtors, othe




Parr VI] THE BOMBAY GOVERNMENT GAZETTE, JUNE 24, 1886. 208—5

16." Sums recoverable summarily before Justices, or, as they are called in modern statutory language,

) Courts of summary jurisdiction, are usually fines.

. Tecoverable, it has'been provided by the Summary Jurisdiction Act, 1879 (42 & 43 Vic., c. 49, section *
-35) that an order of a Court of summary jurisdiction for the payment of a civil debt is not to be enforced

by imprisonment, unless'the case is such as would make the debtor liable to imprisonment under section
5 of.the Debtors Act, 1869.. ;

Imprisonment for Debt in Scotland.

17. In Scotland imprisonment for debt for sums under £8-6-8.was abolished in 1835 by 5 & 6

Wm. IV, c. 70, but alimentary debts (that is, debts for the support of the debtor’s wife or children) were
exc’epte(_l from the operation of that Statute. In 1880 was passed the Debtors (Scotland) Act, 1880 (43
& 44 Vic, c. 34), which enacts, by section 4, that, :

“ with the exceptions hereinafter mentioned, no person shall, after the commencement of this Act,
. be apprehended or imprisoned on account of any civil debt. -

- “ There shall be excepted from the operation of the above enactment—
(1) taxes, fines or penalties due to Her Majesty, and rates and assessments lawfully imposed or to be
imposed ; : -
(2) sums decreed for aliment :

¢ Provided that no person shall be imprisoned in any case excepted from the operation of this section
for a longer period than twelve months.”

The same Act contains provisions for the relief of insolvent debtors and for the punishment of
fraudulent debtors. ‘

18. By the Civil Imprisonmeht (Scotland) Act, 1882 (45 & 46 Vic, c. 42), impi‘isonmeut " for
alimentary debts was abolished, except in cases where there is a wilful failure to obey the decree for the debt

(ss. 3and 4), and the maximum term of imprisonment for failure to pay rates or assessments was reduced
to six weeks (5. 5). A ,

: Imprisonment for Debt in “Ireland. /
19. In Ireland the law as to imprisonment for debt is regulated by the Debtors Act (Ireland), 1872

law.

Proposals jor wmendment of Indiun Law.

20. On the 17th November, 1881, a circular was addressed by the Government of India to all
Local Governments and Administrations, stating that the Government of India had under consideration
. the question of amending the provisions of the Code of Civil Procedure bearing upon the question of the

arrest of parddnashin women in execution of thé decrecs of Civil Courts, but that before cbming to
any final conclusion on the subject the Governor General in Council thought it desirable to deal with the
- larger question of abolishing imprisonment for debt, and for this purpose to enquire whether sufficient
reasons, exist for the continued maintenance in India of the present system. ILocal Governments and

Administrations were accordingly requested to favour the Government of India with a full expression of

their opinion on the.matter.

21. The replies to the circular disclosed much difference of opinioh as regards the advisability, of
maintaining in India the present system of imprisonment for debt. : :

99. In favour of the maintenance under existing circumstances of the present system of imprison-
ment for debt were the Madras Government, the Madras High Court, the Bombay Government, the
Bombay High Court, the Calcutta High Court, the Calcutta Chamber of Commerce and the Trades
Association, Calcutta (unless a change were accompanied by the enactment of a stringent bankruptcy
law), the British Indian Association, Calcutta, the Board of Revenue, North-Western Provinces,

the Punjab Chief Court, the Chief Commissioner of the Central Provinces, the Chief Commissioner of

rovided the law were so altered as to permit the issue of process against the person only’ after
ﬁl?ss:yelagg of realising the decree by process against property have been exhaousted), and the Chief Com-
missioner and the Judicial Commissioner of Coorg. The arguments which they advanced appear to be
in the main the following :— : i

(@) that the total abolition of imprisonment for debt in India would be premature, and would
remove from the Statute Book the only check upon the fraudulent-alienation of property by
solvent but dishonest debtors; 3

" (b) that legislation has proceéded quite far enough in relief of the judgment-debtor, while there are
+ Sir C, Sargent, of the Bombay High Court, in India special difficulties in executing a decree by

wrote i— attachment of property when the judgment-creditor

e Lo ety ol e iwtion 12 8 member oftfan un‘uiided SHaratly G e ORI
3

it is said, i bit of proceedi
rty caused by the Muhammadan DO, _1§ is said, in the ha proceeding to ex-
?:\Iv’r?fwdzscent, am{, though last mot tremities gnless the debtor has the means of liquidat-
Jeast, i the prasticejof icreatiod benami ing a portion at least of the debt. The men who go
e 0 commen, i i tomnry, M0%L 4 rigon are for tho most paxt those who obstinately
ties of baffling the efforts of the judgment-  refuse to pay their debts, and cases of imprisonment
creditor to attach hig property.” * ¢ for debt are pot numerous; * . e

VIe—57—2

But as ordinary civil debts are in some  cases SO

(35 & 36 Vic.,.c. 57), as amended by 41 & 42 Vie,, c. 54, and 1s ‘practically identical with the English

-
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. (o) that the abolition of imprisonment for debt would deprive lenders of pei'sonal security, would
; thereby depreciate credit, and would involve. an increase in the rate of interest, already very

‘ 3 nces high. "In the case of agriculturists this might seriously impair their ability’ to pay the °
land-revenue ; ; . _ ¢ Lot
y (&) that abolition of imprisonment for debt should only be attempted- when the habits of secrecys

engendered by centuries of oppression, have partly worn away, and when transactions are
open and the registration of deeds and bonds has become habitual. When the debtor’s
property can be easily traced and seized in execution of a decree, then it will be reasonable
“ . and right to withhold execution on the body of a pauper debtor except as a distinctly excep-

tional and penal measure in the case of fraud.

23. In support of the abolition of iniprisc;pment for debt were the following au'thoritiges‘ —

' (@) the Advocate General of Bengal, who advocated the introduction of: the English system, be¢ause
. there is no reason why the matter should not be regulated in India as in England, if proper
exceptions and limitations, as contained in the English Debtors Act of 1869, are prescribed,
and because the abolition of imprisonment for debt would not cause any public injury, while,
‘on the other hand, the présent system in most instances operates ouly as a means of op-
- prission, to the total ruin of the party imprisoned and of his family ; i =
. (b) the Bengal'Go'vernment, which, while not prepared to resist the opinions of the local officers
that abolition would at present be premature, thonght that, if an alteration of the bankruptcy
< law were at any time undertaken, measures might then be adopted for the abolition of
imprisonment for debt in cases where frand is not established against the judgment-debtor ;

() the North-Western Provinces and Oudh Government, which regarded the existing ‘practice of
: placing in the creditor’s hands the power of selecting his own method of coercion as a relic
. of the old semi-barbarous debt laws which has now been "eliminated from almost every
civilized code of judicial procedure. The present system’ operates with severity against' all
debtors, honest and dishonest, indiscriminately. The power of subjecting a debtor to arrest
and imprisonment should be entrusted not to the decree-holder, but to the Courts, and its.
exercise should be limited to cases where clear proof. exists of fraudulent and contumacious
attempts on the part of the judgment-debtor to defeat the operation of a decree. Imprison-

ment 1s especially hard on the cultivator. and working-man, whom it deprives of their means
. of subsistence and of providing for their families; . Y

(d) the North-Western Provinces High Court, which advocated the abolition. 6f imprisonment for
. -debt, as’it is doubtful whether “auy useful purpose is served by the perpetuation in this
; country of that remnant of barbarism ”;

(¢) the Punjab Government, which believed that there is some reason to fear that, under the

* present system, creditors occasionally make use of the law to gratify vindictive feelings or
personal spite, and to coerce debtors to sell their land and property at a price below its proper
value or to relinquish their just rights. Discretionary power ougbt to be expressly allowed

to the Civil Courts, imprisonment not being resorted to as an ordinary process of execution

of a decree, unless the Court is'satisfied that there has been fraud or wilful concealment of

- property ;

k . i
[t, {f) the Chief Commissioner of British Burma, whe pointed out that the imprisonment of debtors
b : - who are paupers, but who are not fraudulent, does no real good to any class, works directly
i and indirectly great harm to the poorer classes, and causes a distinct loss to the community
i 7 at large. The practice of permitting such imprisonment has been gradually circumscribed
4 among other civilized nations ; among some nations it has absolutely ceased ; and there is no
E reason why the way should not be paved for the disappearance ‘of the system in India.
% Civil Courts should be allowed to grant execution against the body of judgment-debtors
m o o e " against whom' there might be primd facie ground for presuming fraud or bad conduct,
ol ok ; unless the presumption were rebutted by the judgment-debtaor ;

b L] (9) the Judicial Commissioner of British Burma and the Recorder of Rangoon, who were of opinion
3 o that imprisonment for debt should be abolished, except in case of fraud, which should be

L -% 1 _punished criminally. The Recorder recommended that the law as it now obtains in England

should be applied. to India; 3 : _

: ':(h) the Resident 4t Hyderabad, who considered that the present system of imprisonment for debt
s is not wanted to compel payment, while it may be used to bring undue pressure to bear

~ upon a debtor, especially in an agricultural country where interest indand is generally given

+ as security*for debts. He recommended that imprisonment for debt should be retained only
to \met:fa.ca.ses in which debtors abscond or endeavour to fraudulently evade meeting their

ations. i _ :

i preponderance of_ qpinion was on the whole in favour of the maintenance of imprison-

the present condition of India, but'a considerable and influential minority \\E:arrl:o?n

. hich the upholders of the present system rely fall into two classes : first

e valid for England as well ‘as for Indiy:
?._nd\'conditiops of India. Biigend secondly, arguments
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26, To aroum, .

the pe?m]tTo ?Y"gllments of the first class belongs the assertion that  to remove from the Statute Book
COmmercey Od arrest and lmprisonment in execution of a decree for money would be to paralyze the
and trade of the country.” The same objection was made in England, first to the abolition

c * See Lord Cottenham’s speech in 1844 on e of arrest on mesne process, *and afterwards to the abolition
reditors and Debtors Bill ; Hansard, 74, page 453, Of arrest on final process.” The power of arrest was remov=
ed, and neither commerce nor trade showed ‘any symptoms .

3 97. Those wh of paralysis. : .

g ose who uphold imprisonment for debt, not as being 3 : bei o

i i O : s g generally expedient, but as being

specially required for India, do so mainly on two grounds: first, thebcomplexit,y and obscurity of Indian

titles -to property; and, secondl ] : : :
; : 3 , th a g . ’ .
difficulties of detecting it : y, the exceptional prevalence of fraud in India, and the exceptional

Persoﬁsastosthe ‘ﬁrsg %T“?uﬂd, it has been remarked that if it is wrong to allow a debtor to pledge his
law, he fi decu; ity for his debts, it is not the less wrong because, owing to the defect of Indian property,
', e 11nds dlﬁicu]ty 1n giving a satisfactory security over his property. y .

In the argument based on tlie prevalence of, and difficulty of detecting fraud, there is undoubtedly
moh force','t.hough. it ‘may ‘be doubted whether the obstacles which can be placed in the way of a
creditor realizing his debts, are not as great in England as in India. But, however-this may be, to
make an honest, though needy, debtor liable to imprisonment, simply because fraudulent debtors
are numerous and difficult to detect, appears to be as unjust as it would be to make homicide by misad-
venture punishable by death, simply because the crime of murder was rife and hard to prove.

28. There are in the opinion of the Government of India two principles which ought to be . :
observed_ in every !a.w of debtor and creditor. The Courts ought not to give effect to” any pledge by a~ -
debtor either of his person or of the bare_necessaries of life. The debtor ought not to be allowed, by
h.lS own action, supp}e‘meuted by the action of the Courts, either ta deprive himself of his personal
hbert.y,_ or to reduce himself to starvation. If he cannot obtain credit except on one or.other ‘of these
securities, it is better that he should not obtain credit at all. Experience acquired in the Dekkhan goes
to show that these principles.are as applicable to India as to England. The Code of Civil Procedure
recognises one of these principles by exempting from seizure for debt the debtor’s bare means of sub-
sistence. But this recognition js nullified by the refusal to adopt the principle of exempting the debtor’s
person from seizure. Of what use is it to reserve by law to the debtor the bare necessaries of life, when
he can be compelled to give them up by the threat of imprisoument? By those who advocate the
retention of the present system, much reliance is placed on the very small proportion of actual imprison-
ments to warrants of arrest ; and the inference drawn from this proportion is that the law, though harsh
in theory, produces no hardships in practice. But there is reason to believe that, in the great majority :
of cases, exemption from arrest is purchased either by renewal of bonds on extortionate terms, or by
surrender of property which the law has exempted from seizure, or by surrender of property which does
not belong to the debtor at all, but to hisrelations or friends. In other words, the law enables a
creditor to do indirectly what it forbids him to do directly. = '

29. It is said that the honest debtor has an easy way out of prison through the door of insolvency.
But in the first place, the honest debtor ought not to be sent to prison at all; and in the next place,
the doox: whieh is provided for his release is, for some reason or other, very rarely used. There is,-ot
was until recently, a strong concurrence of opinion to the effect that the Insolvency Chapter of the Code -
of Civil Procedure is practically a dead letter. As to the causes of its failure,—whether it is to be .
accounted for by the preliminary. proceedings being unnecessarily curabrous or expensive, or by the
difficulty of satisfying the Court under section 331 that the debtor has not been guilty of any kind of
misconduct, or by ignorance of the law and of the modes of relicf available to debtors,—opinions differ; " *
but about the fact of failure there appears to be no difference. 5

~30. Since 1883 the Government of India-has received and published reports obtained from Her
Majesty’s representatives abroad on the systems of imprisonment for debt in force in the yarious countries 5
to which they are accredited., Those reports showed that imprisonment for debt has been abolished in ]
nearly all civilized countries. : : s 5

81. Having regard to the state of the law in the United Kingdom, to those reports, to the
success which has attended the abolition of imprisonment for debt in the case of agriculturists to whom
the Dekkhan Agriculturists’ Relief Acts apply, to some ‘expressions to be found in the opinions of the
". authorities who considered the draft Bankruptcy Bill of 1885, and to the advocacy by the Lieutenant-..
Governor of the North-Western Provinces and Chief Commissioner of Oudh, and by the Chief Justice
and Judges of the High Court of Judicature for the North-Western Provinces, of the entire abolition of )
the process of arrest for debt, so far as it is a process that can be s«t in motion at the discretion of the
creditor, and of the enforcement of the process being restricted to cases in which the Courts are satisfied
that there have been fraudulent and contumacious attenipts to defeat the operation of decrees, the :
Government of India has decided to. introduce a Bill giving effect tentatively and, in the fitst instance,
within a limited area to the policy which dictated the English Act of 1869, and is believed by several
- authorities of weight to be applicable to India.’ ; ' :

- . : Provisions of Bill. i o :
32. Sections 1 and 2.—1It is proposed that the measure shall apply in the first instance to the North-
Western Provinces and Otdh, and be extendible to other Provinces, or to particular classes of debtors +

in other Provinces, by Local Governments with the previous sanction of the Governor .Gener"a.l' in
Council. y _ . S ;

e}
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Erom the opinions recorded by the Chief Commigsioner and by Mr. MacEwen, the Officiating
Recorder of Rangoon, on the draft Bankruptey Bill of 1885, and by the Recorder, J udicial Commissioner
and other authorities, European and Native, on® the circular of 1881, there appears to be'a strong
feeling in Burma in favour of abolishing imprisonment for debt where the.debtor has not been guilty of
fraud.  But it is considered desirable that the proposed Act should apply in the first instance to the
territories under one Local Government, and that its effect. there should be ascertained before the Act
15 extended to other parts of the country. . .

L The date on which the Act is to come into force in the North-Western Provinces and Oudh is the
1st of January 1888. If therefore the Bill is passed during the preseut year, decree-holders will have
more than twelve months within which they may proceed against their judgment-debtors under the
provisions of the_Code of Civil Procedure. In England the period which elapsed between the passing

- - and the coming 1nto force of the Debtors Act, 1869, was less than five months.

33. Section 4.—This section is based on section 4 of the Debtors Act, 1869, but applies only to
arrest and imprisonment for default in compliance with decrees and orders of Civil and Revenue Courts.
Clause (¢) is specially designed to check those fraudulent alienations ‘of property by solvent but dis-
honest debtors which are relied on by the opponents of any mitigation of the existing law as the main

justification of imprisonment for debt.

84. Sectiow 5—This section, following the 41 & 42 Vic., c. 54, permits the Court to refuse, either

" absolutely or on terms, an application for the arrest or imprisonment, or for the release or discharge

~ .from arrest or imprisonment, of a defaulter who is a trustee or person acting in a fiduciary capacity and

* is required, as siich, to pay any money which is in his possession or under his-control, or any money for
which he is accountable and of which he has not discharged himself.

* The origin and object of this clause are stated as follows by Jessel, M. R:, in Marris v. Ingram

(L. R. 13 Ch. D. 343) :—
3 « Then we come to the Amendment Act of 1878, which was passed to meet a special class of cases, and
~ the history of that Act was this: An application was made before me for the imprisonment of a trustee who
had been ordered to pay a sum.of money. - It was a very hard case, oné of an unintentional breach of trust;
and though the man was actually dying, I had no alternative but to make an order. Then I had various other
cases before me which led me to regret that the Court had no discretion, for it not unfrequently happened
i £ < that a person who came in strictness under the first class of offences®
in ﬁ?g;’%&“ﬁ_‘ zgf;}iffm“s specified 05 not guilty of any moral offence. Under ‘these circumstances I
. thought it ould be wise and prudent that & discretion should be given to
the Courts to deal with exceptional cases, but not with the ictention of repealing the existing Act. Mr.
Marten, be:'in’g a member of the Legislature, then adopted my suggestion, and procured this Amendment Act
to be passed.” : )

35. Section 6.—This section empowers the High Court ani the Chief Controlling Revenue-autho-
rity to make rules for regulating the procedure to be followed in the Courts subordinate to them
respectively in inquiries as to the liability of persons to arrest and imprisonment on the ground of fraud

or contumacy. :

36. Section Z_.—Thié r-‘:ection n_xodiﬁes the operation of enactments authbrising arrest and imprison-
; ment for default in compliance with decrees and orders of Civil and Revenue Courts for payment of
: aoney. ) ; 3
Clause (a), following the Code of Civil Procedure, limits the term of imprisonment to six months, ’
. notwithstanding that section 163 of the North-Western Provinces Rent Act, 1881, authorises imprison-
ment in certain cases for so long a period as two years. } P ’
' . Clause (b) relieves the decree-holder of the liability to maintain his judgment-debtor while in prison.
Lo If imprisonment is retained, not as a mode of enforcing payment but simply as a_punishment, it will
it hardly be possible to continue the liability. This liability existed -under the old Insolvency Law in
. England, and the Act which imposed it was once described- as giving the creditor the power of
imprisoning and tormenting his debtor at the expe f 3 '
* Hansard, 74, page 451. BN g AN, Lormenting Xpense of 3s. 6d. per
B H'm_ '7 pege ) week."™ Ifit is abolished, great care should .be taken that‘imprisgn-
‘ment i not inflicted except in cases.of misconduct which deserve punishment,.

Clause (¢) requires that the defaulter, though in the civil jail, shall nevertheless be subj
circumstances admit, to the discipline prescri%ed in the casé] of a eriminal prisoner: und]::g:)gfgn esa]:lrlll):‘
ple imprisonment. Where a person is ordered to pay a fine, the nature and term of his imprisonment
U'be regulated by the general law. This clause relates to the other cases in which a debtor is liab]

iment. Those cases, as before observed, all involye some degree of delinquency (L. R. 6 Che
he imprisonment contemplated by the Bill, as by the English Act (L. R. 13 Ch, D 3'43) is
without }llard lx;..boul_'. The elif:ect olff' thi; clause will be to deprive the defaulter as 1;
the privilege of maintaining himself, and purchasing or receivin i 2

ding, and other necessatics (Act XXVI bI; 1870, s.°34). IR e 0rees

that, except where the arrest or }mlirisonuaent is for default i
2 el n
ce arrested or imprisoned, shall not be released from arrest olx)'a'ly(;!i{e l}llt'Of s
er of the Court. The Court may grant the order o refuse jf, If i:cr: ruged
Y, e 5 : : ses
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Clause (¢) so far modifies clause (29) of section 588 of the Code of Civil Procedure as |
an appeal being preferred from an order for itnprisonment in execution of a decree.
. ' 87. Section 8—This section follows section 359 of the Code of Civil Procedure in providing.
where the Court is of opinion that the defaulter has been guilty of an offence against the: Indian
Code or any special enactment for the punishment of fraudulent debtors, it may, instead of orderin
imprisonment in the civil jail, send him to a Magistrate to be dealt with according to law. %
38, Sections 9 and 10.—These sections contain special provisions with respect to arrest before
judgment, and save proceedings taken before the Act comes into force. e
39. Section 21.—Tt has been decided In re Heavens Smith (L. R. 2 Ex. D. 47) that the English
Debtors Act of 1869 does not apply to a case in which the defaulter is a debtor to the Crown. It is
proposed that the Indian Act shall have the like effect as against the Crown where a. deqree or order for -
payment of money is made in its favour by a Civil or Revenue Court, as it will have against a subject.
40. The question of giving the Courts a discretionary power to refuse an order for the arrest and
mmprisonment of a judgment-debtor, or at least of a female judgment-debtor, will be considered when
next the Code of Civil Procedure comes under revision: '

(Signed)  C. P. TLBERT.

The 9th June 1886.
S. HARVEY JAMES, P

Offg. Sceretary to the Government of India.

v
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(Published with the Bémbay Goverwnent Gazette on‘the 1st July 1886.] ' :

. DATRIE VI R

BILLS OF THE GOVERNMENT OF

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the

Council of the Governor General of India for the
purpose of making Laws and Regulations on the
9th June, 1886:—

'Bill No. 9, of 1886.
THE DEBTORS BILL, 1886.

CONTENTS..

. SECTION.

1. Short title and commencement.

" 2, Extent. ; :

. Definition.

. Enforcement of decree or order for money
by imprisonment per: missiblein excepted cases
only,

" 5, Discretionary pmvers of Courts in some ex-

cepted cases.

6.  Power to make rules for guidance of. Courts in
other excepted cases.

7. Provisions as'to xmpmsonment under Act.

W 0o 1O -

8. Commitment of fraudulent debtors to Magis-

trate.

\ .

9. Special provisions thh respect ’(o arrest before :

judgment.

10. Saving of _proceedmgs antecedent to commence-
ment of Act.

11. Act to bind the Crown.

Y

. specified part of those territories.

INDIA.

A Bill to amend the law relating to Impﬂ‘isoﬁ-
- ment for Debt. b

WHEREAS it is expedient to amend the law
relating to imprisonment for debt It is hereby
enacted as follows :— . . v

1. This Act may be called the Debtors Act,
1886; and it shall come 1
inta force on the first day ;
of January 1888. ; !

2. () This Act shall extend, in the first in- : ¢
_ stance, only to the terri- o el
" tories administered. by « . i
the Lieutenant-Governor of the North-Western s
Provinces and: Chief Commissioner of Oudh. . e

Short titleand commence-
ment.

- Extent. y

(9) But any other Local Government, with =
the previous sanction of the Governor General iy
in Council, may, by notification in the offictal -
Gazette, oxtend this *Act, with effect on and from | :
a day not less remote than one year from the date 5
of the notification, to the whole or any ‘specified i
part of the .territories under its administrationor
to any class of debtors within the whole or any

3. Inthis Act the.expression “ Revenue Court”

" means a Court having
: jurisdiction in suits for
the rent, revenue or profits of land.

4. Noththstaudmg anything in- the Code
of Civil Procedare or any
other enactment, &
son shall not be it

Definitioni.

Enforcement of decree or
order for money b{ impri-
sonment permissible in ex-
ccpted cases only.
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' With a decree or order of a Civil or Revenue
*  Court for payment of money except.in the

. following cases :— ;
3 ’“[ Act X, 1852, (a) where the order is for payment of a fine ;
s. : Act - ’

|
1
M! . [32 & 33 Vic.,

| c. 62,5 42

Sidiany decree or: order requires him, as such, to

and Wards R e 0 2

, Bill pay any money which is_ in his possession
1886, s. 38.] or under his control, or any money for
[L.R. 6 Ch. which he is, accountable and of which be

has not dischurged himself ;

[Act XIV.

§
| 156-158]
i
I, 1882,s. 339.]

(c) . where the Court is satisfied that, since -in-

curring the liability in respect of which
. the decree or order was made, the de-
. - faolter has fraudulently transferred, con-
# : cealed or removed any part of his pro-'
perty, or committed any other act of bad
“faith in relation thereto, with the object

& s or effect of impeding the enforcement of
[ . the decree or-order by ‘the attachment and
B ~ salo of his property ; 3

(d) where the Court is satisfied that the de-

, 5'265,?5‘.}“’ fanlter either has, or has had- since the
b : .date of the decree or order, the means
' to pay the money, and has refused or.
. without reasonable cause mneglected, or

* . “-refuses or neglects,’to pay the same.

<

-
[41 & 42 Vic.,

s 5. In any case coming within tlie exception
c. b4,

Discretionary powers of Specified in clause (b) of
Courts in some excepted section 4 the Court may,
| ’ e Casch: - . afterinquiryinto the case,
b / grant or refuse, either absolutely or on terms;
B . any application for the arrest or imprisonment of
i . the-defaulter, or for his release from arrest or
5 discharge from imprisonment. : :

[Act XIV, 6. (1) The High Court, with respect to Courts
1882, 287:  Power to, make rules for, Subordindte to it, and
Bt 9326% d93Vic., guidauce of Courts in other-. the Chief Controlling
€63 8.5.]  excepted cages. Revenue-authority, with
i .respect to Courts subordinate to it, may, with
: the approval of the Local Government and the
sanction of the Governor Geueral in Council,
=, ‘make roles for regulating the procedure to be
e observed in inquiries for determining whether
LT the case of a defaulter for whose arrest or impri-
sonment application has been made is a case
coming within the exceptions specified in clauses
" (¢) and (d) of section 4, or within either of those
. exceptions. .

2) Rules may be made under this section—
(@) for the territories administered by the
. Lientenant-Governor of the North-West-
; Provinces and Chief Commissioner
of Oudh, at any time after the passing of
s Act, and” - = 3

5 'undei- the administration of

(b) where the defaulter is a trustee or person’ .
acting in a fiduciary capacity, and the

but rules so made shall nob take eoffect until the ‘.
Act comes into force in theterritories for which  °
they have been.made. 2

'(3) An authority making rules under this sec-
tion shall; before making the rules, publish: a
draft of the proposed rules in such manner as the -
Governor General in Council, by- notification in
the Gazette of India, prescribes. :

(4) There $hall be published with the draft a -
notice specifying a.date at or after which the
draft will be taken.into consideration.

(5) The anthority making the tules shall’
receive and consider any objection or snggestion
which may be made by any person with respect
to the draft before the date so specified.

(6) A rule }nade under, this section shall not
take effect until it has been published in the local
official Gazette. . . .

(7) The publication in that Gazette of a rule
purporting to he made under this section shall be

_ ‘conclusive proof that it has been duly made.

7. The operation of the enactment under
. which the defaulier is-
liable to arrest or im-
prisonment in any case
coming within the exceptions specified in clauses
(b), (¢) and (d) of section 4, or within any of those .
exceptions, or is entitled to relecase from .the
arrest or discharge from the imprisonment, shall

+ Provisions as to impri--
sonment under Act, .

"be subject to the following provisions, namely :—

(@) the defaulter may be imprisoned for' such [Act X1V, *
torm, not -exceeding six months, as the 1382 8 342
Act XII,

Court directs ;- 1881, s, 163.)

(0) no allowance for the subsistence of the [Act XIV,
defaulter, or for supplying him with cloth- 1582 s. 339:
ing or bedding, shall be payable by the o 1os o
g or beuding, shall be payable by the ss. 165 and
person on.whose application the .order for166: & Act

the jmprisomnqut of the defaulter is made ; s\lé(\;i' 1870,

-

(¢) during the term of his imprisonment the
defaulter - shall be maintained abt the
expense of the Government, and be subject, -
as nearly as circumstances admit, to.the
discipiine prescribed in the case of a criminal [L- B. 13
prisoner undergoing simple imprisonment ; .Ch' D342

(d) notwithstanding tlie payment of the money [Act X1V,
© in respect of.which the decree or order was 1582, ss. 330
made, or any arrangement for the payment %f"‘l“fs‘g‘{“i-
thereof or proof of present inability to pay 163.] .~
it, or any expression of intention to apply
for a declaration of insolvency, or any
declaration of insolvency,.or any request by
the person on whose application the order -
for the arrest or imprisonment was made,
the defaulter shall not be released from
_ arrest, or, if he is in prison and the term .of
his imprisonment is not fulfilled, be dis-
charged from. prison, without the order of
the Court ; s M .

(e) an a'ppe;;l from the order for the imprison- [Act XIV
ment of the defaulter, and from anp!:,s-g:r Esscﬁt, 5. 58
- refusing his release or discharge under %
clause (d) of this section, shall lie— ¢




1

XIV of 1882.

" [Act XII,

1881, s. 196.]
[Act XIV,
1882, s. 632 :
ActXII, 1881,
5.199.]

[Act XIV,
1882, 5. 859, |

- XLV of 1860,

Undiﬂannk-
ruptcy  Bill,
1886, 5. 105.]

[32& 33 Vic.,

c. 62, 5. 6.]
XIV of 1882,

¢ ° : S 2
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(1) if the Court making the order is a Civil money only who has® been arrested before judg-
Court subordinate for the purposes: of the |. ment shall not, as such, either be regulred to
".Code of Civil Procedure to the District |, give security for his appearance at any time after
Court, then to the District Court,. i the day on which judgment is given, or,'lf he_ has
(i) if the Court making the order is any been committed to prison, be detained in prison

other Civil Court, then to the High Court, after that day :

-and :

H & ; ; oo Provided that, if judgment is given against

G EIEStheRtonrhuaking th.e ordcrvls 3 +| the defendant a,ﬁd tﬂ@ (ﬁ%cree-holder applies, on
Revenue Court, then to-theé authority to . el A 1952 E5

shict Is e £ Y Y Y9 .| " the day on which judgment is given, for the en-

b ]Ké-l Ehes ?] O et i Clme forcement, of the decree by the imprisonment of

1vehe;r1: gth?sét oid(;f: cr:lfhf}?e %fm:ll _et_)c:(;"zshnql{’ the judgment-debtor, the Court may require the

to such autlhbrity s i Tl Govemmeté judgment-debtor to give such’security.asit.thinks

e S o ; sufficient for his appearance at any time whep

nay, Dyemotifioation nholofoiliGazekio By called upon while the application is pending, and,

SppolEn thls.belmlf; ] if he fails to give the security, may commit him
and the order passed on the appeal shall be to prison, or place him in the custady of au officer [Act XIV,
final.- e 4 ) . of the Court, until the disposal of the application. 138.2' 32l

10. Nothing in .this Act shall affect the

8. \_Vlle}‘e‘ the Court is of opinion that the liability to arrest and

S defaulter has been guil; Saving ‘of . proceadingd iyt ;
Commitment of fraudulent ofian ﬂ"e‘uce : udg‘ th{) ’ nn'tclc‘cl:l]gntoto p;;;ﬁ;ﬂ:&%s 1mpr 1sonment 0fany pe}'
debtors to Magistrate. . i Lty e e el B e son for. whose arrest in:
o . Indian Penal Code or 3 execution of et decraoron
1}11(1e1" any enactment for the time being in lorce order a warrant has ‘been issued by a Civil or
for the punishment of fraudulent debtors, it Revenue Court before this Act comes into force .
may, if it thinks fit, instead of ordering his impri- in the territory in which the Court is established.

sonment-under this Act, send him to a Magistrate g o 3
to be dealt with according to law. 11. The ‘provisions of (L. R. 2 Ex.

Act to bind the Crown. this Act shall bind the D. 47.]

9. Notwithstanding, anything in Chapter. Crown. °
- by :  XXXIV of the Code of : e i
Speeial provisions with Civil Procednre, or any 12. All powers conferred by this Act may be
respect to arrest before her : 1 3 " . el 5
judgment. other enactment, a de- _Powers exercisable from —exercised from time to
fendant in a suit for time to time, time as occasion requires,

STATEMENT OF OBJECTS AND REASONS. *
4 Imprisonment for Debt in India. :

A décree or order for the paymeut of money may be enforced in Tndia by the imprisoumént of ‘the =
judgment-debtor (Act XIV of 1882, s. 254). The Court has a discrétionary- power to refuse execution
at the same time against the person and property of the judgment-debtor (s. 230), but‘has mo discre-
tionary power to refuse execution either agaiust person or against property at the option of the creditor. .
‘When au application for execution of a decree is presented, it must, if it is not barred by eflux of time -
and is otherwise in order, be admitted,.and then the Court must order execution of the decree acevrd- ‘e

. ing to the nature of the application (s. 245). The Court cannot refuse to issue its warrant for the

execution -of the decree unless it sees cause to the contrary (s. 230), and “cause to the contrary,™ ds

-interpreted by the Courts, means some cause which deprives the decree-holder of the right to execute,

‘but if he does not, he must be brought at once before the Court (ss. 336-337). -

or to exccute against the party against whom execution is sought, or to execute in the mode prayed for.
2. A judgment-delstor may, when arrested, obtain immediate release by payment of ‘the debt ;

3. The Local Government may by notification® direct that whenever a judgment-debtor is
arrested in execution of a decree for money, and* brought before the
Court, the¢ Court shall inform him that he may apply, under Chapter
XX of the-Code, to be declared an insolvent, and ‘that he will be
discharged if he has not committed any act of bad faith regarding

* Notifications have been issued under
this section by all Local Governments
except Hyderabad .:Lud Coorg.

" the subject of his application, and if he places all his property in possession of a receiver appointed by the

~ Court (s. 336).

* he will appear w

“ to.be realised, or commit him to prison in execution of the'decree (s. 336).

: fixed by the Local Goveroment. .The allowance is to be suppl‘ied by’ the decree-holler, and i8 to be

4. If the judgment-debtor expresses his intention so to apply, and furnishes sufficient segurity that
hen called on, and that he will, within one month, aprzly to be degl:u'ed an insolvent, the
Court is to reléase him from arrest. But if he fails so to apply, the Court may either-direct the security

5. A person is not to be imprisoned in execution of a decree for move than six: months, or, il‘ ‘the - .
debt does not exceed fifty rupees, fov more than six weeks (s. 342). S i
6. Whilst he is in prison, a morithly alloyance must be paid for his subsistence according to scales " 2

deemed costs in the suit (ss. 338 to 840). ke
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7. He is to be discharged from'prison—'— 1 . ]

(a) on the amount mentioned in the warrant of committal being paid to the officer ‘in charge
of the prison, or : 5o o B 5

(5) on the detree being otherwise fully satisfied, or ;

5 : (c) at the request of the person on whose application he has been imprisoned, or

: (d), on default in the payment of the allowance for his subsistence, or

(¢) on his being declared an insolvent, or A :

(f) on the expiration of the term of his imprisonment (s. 341).

His discharge from prison does not discharge him from his debt, but he cannot be re-arrested under
the same decree (s, 841). SR e ¢

. 8. By the Presidency Small Cause Courts Act, XV of 1882, the provisions of the Code of Civil
Procedure are applied, with modifications and exceptious; to the procedure in the Small Cause Courts at
Calcutta, Madras and Bombay. Among the provisions not so applied are those which relate to the
release of an ‘arrested judgment-debtor on.his expressing an intention to apply for a declaration of in--

" solvency. Chapter XX of the Code, relating to insolvent judgment-debtors, is also not applied tothese
Courts. (See s. 23 and sched. IT.) :

9. The Act; howerver, contains certain special .provisions with respect to an arrested judgment-
debtor. Under section 29 the Court msy release him from ‘airest on his giving security’ for paymeunt.
And under section 30, if it appears to the Court that a judgment-debtor under its decree is unable,. from
sickness, poverty or other sufficient cause, to pay the amount of the decree, or of any instalment under
the decree, the Court may, from time to time, for such time-and on such terms as it thinks fit, suspend
the execution of the decree, and release the debtor, or mnake such order as it thinks fit.

e 1l b cccantod 10. In t’he four districts of the Dekkhan to which the Dekkhan
6rim'prisox§ed i execution of o deeres -Agriculturists’ Relief Acts apply arrest and imprisonment for debt

» for money passed whether beforeor after have been abolished in- the case of agriculturists.* * And certain
this Act comes into force.”—(Act XVII special Acts for the relief of embarrassed landholders contain

of 1879, s. 21, as amended by Act XXIL 1, visions protecting the debtor from arrest or imprisonment in

g2, e &) respect of the debts towhich the Acts apply.

: Imprisonment for Debt in England.
11. Imprisonment for debt was abolished in England by the Debtors Act of 1869 (32 & 33 Vic,,

* c. 02), except in the following cases:— : e

(1) default in payment of a penalty, or sum in the natuve of a penalty, other than a penalty in
respect of a.contract ; : =

(2) default in payment of a sum recoverable summarily before'a Justice. or Justices of the Peace;

(8) default by a trustee or person acting in a fiduciary capacity and ordered. to. pay by a Court of

: Equity any sum in his possession or under his control ; .

AL '(4) default by a solicitor in payment of costs, when ordered to pay costs for misconduct as such, or
in payment of a sum of money, when ordered to pay the same in his character of an officer of
the Court; ; s . '

. (5) default in payment for the benefit of creditors of any portion of a salary or other income, in

. respect of the payment of which any Court having jurisdiction in""bankruptey is authorized

gt to make an order ; { ; : : ne
" (6) default in payment of sums in respect of the payment of which orders may be made under the
; Act (that is, cases of contumacious refusal under section 5 of the Act, see para. 14).
12. The term of imprisonment in these excepted cases must not exceed oue year (s. 4).

18. TIn cases (3) and (4) the Court has power to enquire into the case, and at discretion to grant or’

refuse an order for arrest or imprisonment (41 & 42 Vic., ¢. 54, s. 1).

14, Under section 5 of the Act of 1869, a Court may commit to prison for a term not exceeding

six weeks, or until payment of the sum due, any perSon who makes default in payment of a.n;"

debt, or instalment of any debt, due from him in pursuance of any order or judgment of that or any other
competent Court. - But the power is not to be exercised unless it is proved to the satisfaction of the -
Court that the person making default has, or has had, since the date of the order or judgment, the .

. means to pay the sum in respect of which he has made default, and has refused or neglected to pay it.

: - just, and for .the purposes of suph proof the debtor and witnesses may be summoned and examined on
+  oath, according to the prescribed rules.” A summons under this section is usually called a judgment
SuUmMmMous. 2 ) e - A = .

: 15 It will be observed that all the cases in which a debtor is liable to imprisonment under the Act

= 4 T.ord Hatherley, L. C., in Middleton ©f 1869 involve some degree of delinquency.t And it has been

- v.t?hiclmter, L. R. 6 Ch. 152, ; .n held by high authorityt that the Act was distinctly intended for the
kT M. R., in Marris v. Ingram, purpose of punishing fraudulent or dishonest debtors,

'Ch. Div. 338,

“Proof of the means of the person making default may be given in such manner as the Court thinks * ;
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16. Sums recoverable summarily before Justices, or, as they are called in modern statutory language,
Courts of summary jurisdiction, are usually fines. But as ordinary civil debts are in some cases SO
recoverable, it has been provided by the Summary Jurisdiction Act, 1879 (42 & 43 Vic, c. 49, section
13):3) that an order of a Court of summary jurisdiction for the payment of a civil debt is not to be enforced

y imprisonment, unless the case is such as would make the debtor liable to imprisonment under section
5 of the Debtors Act, 1869.

Imprisonment for Debt in Scotland.

17. In Scotland imprisonment for debt for sums under £8-6-8 was abolished in 1835 by 5 & 6
Wm. IV, c. 70, but alimentary debts (that is, debts for the support of the debtor’s wife or ‘children) were

excepted from the operation of that Statute. In 1880 was passed the Debtors (Scotland) Act, 1880 (43
& 44 Vic, c. 34), which enacts, by section 4, that,

““ with the exceptions hereinafter mentioned, no person shall, after the commencement of this Act,
- be apprehended or imprisoned on account of any civil debt.

¢ There shall be excepted from the operation of the above enactment—

(1) taxes, fines or penalties due to Her Majesty, and rates and assessments lawfully imposed or to be
imposed ; k

(2) sums decreed for aliment :

¢ Provided that no person shall be imprisoned in any case excepted from the operation of ‘this section
for a longer period than twelve months.” :

The same Act contains provisions for the relief of insolvent debtors and for the punishment ‘of
fraudulent debtors.

18. By the Civil Imprisonment (Scotland) Act, 1882 (45 & 46 Vic, c. 42), imprisonment for
alimentary debtswas abolished, exceptin cases where there is a wilful failure to obey the decree for the debt
(ss. 3and 4), and the maximum term of imprisonment for failure to pay rates or assessments was reduced
to six weeks (s. 9). :

Imprisonment for Debt in Iveland.

19. In Ireland the law as to imprisonment for debt is regulated by the Debtors Act (Ireland), 1872

(85 & 36 Vic., c. 57), as amended by 41 & .42 Vic,, c. 54, and is practically identical with the English
law.

* Proposals for amendment of Indiun Law.

20. On the 17th November, 1881, a circular was .addressed by the Government of India to all
Local Governments and Administrations, stating that the Government of India had under consideration
the question of amending the provisions of the Code of Civil Procedure bearing upon the question of the
arrest of parddnashin women in execution of the decrees of Cm'l Courts, but that before coming to
any final conclusion on the subject the Governor General in Council thought it desirable to deal with the
larger question of abolishing imprisonment for debt, and for this purpose to enquire whether sufficient
reasons exist for the continued maintenance in India of the present system. Local Governments and

Administrations were accordingly requested to favour the Government of India with a full expression of
their opinion on the matter.

91. The replies to thecircular disclosed much difference of opinion as regards the advisability of
maintaining in India the present system of imprisonment for debt.

99. In favour of the maintenance under existing circumstances of the present system of imprison-
wment for debt were the Madras Government, the Madras High Court, the Bombay Government, the
Bombay High Court, the Calcutta High Court, the Calcutta Chamber of Commerce and the Trades
Association, Calcutta (unless a change were accompanied by the enactment of a stringent bankruptey
law), the British Indian Association, Qal'cutta, the Board of Revenue, NOrth-_Western P{ovxnces,
the i’unjab Chief Court, the Chief Commissioner of the Central Provinces, the Chief Commissioner of
Assam (provided the law were so altered as to permit the issue of process against the person only after
all means of realising the decree by process against property have been exhausted), and the Chief Com-
missioner and the Judicial Commissioner of Coorg. The arguments which they advanced appear to be
‘in the main the following :— ;

(@) that the total abolition of imprisonment for debt in India would be premature, and would

remove from the Statute Book the only check upon the fraudulent alienation of property by
solvent but dishonest debtors;

(b) that legislation has proceeded quite far enough in relief of the judgment-debtor, while there are
+ Sic C. Sargent, of the Bombay High Court, in India special difficulties in executing a decree ‘by

B T attachment of property when the judgmenb-credit,or

;‘i'}?hde lf*?f;lﬂ;““igz“':ﬁ:fl;h%i‘;{‘:};‘f&gﬁ is a member of an undivided* family.  Creditors are
nda )

T 4 g . A .
of property caused by the Muhammadan not, it is said, in. the habit of proceeding to ex=

law of descent, and, though last not tremities unless ‘the debtor has the means of liquidats
least, the practice &f, °“’“‘“:§y bi’;l‘.:)';‘(i _ing a portion at least of the debt. The men who go
1 10 this coun y . .
L S e opportua- to prison are for the most part those who obstinately
ties of baflling the efforts of the judgment- refuse to pay their debts, and cases of imprisonment
creditor to attach his property. for debt are not numerous; -

vi.—D7—5 ¢
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4 - (o) that the abolition of imprisonment for debt would deprive lenders of personal security, would
: thereby depreciate credit, and would involve an increase in the rate of interest, already very
high. In the case of agriculturists this might seriously impair their ability to pay the

land-revenue ; ‘

(d) that abolition of imprisonment for debt should only be attempted when the habits of secrecy,
engendered by centuries of oppréssion, have partly worn away, and when transactions are
: : open and the registration of deeds and bonds has become habitual. When the debtor’s
property can be easily traced and seized in execution of a decree, then it will be reasonable
and right to withhold execution on the body of a pauper debtor except as a distinctly excep-

tional and penal measure in the case of fraud.

23. In support of the abolition of imprisonment for debt were the following authorities :—

(@) the Advocate General of Bengal, who advocated the introduction of the English system, because
there is no reason why the matter should not be regulated in India as in England, if proper
exceptions and limitations, as contained in the English Debtors Act of 1869, are prescribed,
and because the abolition of imprisonment for debt would not cause any public injury, while,

b on the other hand, the present system in most instances operates only as a means of op-

. pression, to the total ruin of the party imprisoned and of his family ;

(b) the Bengal Government, which, while not prepared to resist the opinions of the local officers
that abolition would at present be premature, thonght that, if an alteration of the bankruptey
law were at any time undertaken, measures might then be adopted for the abolition of
imprisonment for debt in cases where fraud is not established against the judgment-debtor ;

(¢) the North-Western Provinces and Oudh Government, which regarded the existing practice of
placing in the creditor’s hands the power of selecting his own method of coercion as a relic
: of the old semi-barbarous debt laws which has now been climinated from almost every
civilized code of judicial procedure. The present system operates with severity against all
debtors, honest and dishonest, indiscriminately. The power of subjecting a debtor to arrest
and imprisonment should be entrusted 70t to the decree-holder, but to the Courts, and its
exercise should be limited to cases where clear proof exists of fraudulent and contumacious
attempts on the part of the judgment-debtor to defeat the operation of a decree. Imprison-
ment is especially hard on the cultivator and working-man, whom it deprives of their means
of subsistence and of providing for their families;
(@) the North-Western Provinces High Court, which advocated the abolition of imprisonment for
debt, as it is doubtful whether “any uscful purpose. is served by the perpetnation in this
‘country of that remnant of barbarism ”;

(¢) thc Punjab Government, which believed that there is some reason to fear that, under the
present system, creditors occasionally make use of the law to gratify vindictive feelings or
personal spite, and to coerce debtors to sell their land and property at a price below its proper
value or to relinquish their just rights. Discretionary power ougbt to be expressly allowed
to the Civil Courts, imprisonment not being resorted to as an ordinary process of execution
of a decree, unless the Court is satisfied that there has been fraud or wilful concealment of
property ; . ;

() the Chief Commissioner of British Burma, who pointed out that the imprisonment of debtors
who are paupers, but who are not fraudulent, does no real good to any class, works directly
and indirectly great harm to the poorer classes, and causes a distinct loss to the community
at large. The practice of permitting such imprisonment has been gradually circumscribed
among other civilized nations ; among some nations it has absolutely ceased ; and there is no
reason why the way should not be paved for the disappearance of the system in India.
Civil Courts should be allowed to grant execution against the body of judgment-debtors
against whom there might be primd facie ground for presuming fraud or bad conduct,
unless the presumption® were rebutted by the judgment-debtor ;

(9) the Judicial Commissioner of British Burma and the Recorder of Rangoon, who were of opinion
that imprisonment for debt should be.abolished, except in case of fraud, which should be
punished criminally. The Recorder recommended that the law as it now obtains in England

, should be applied to India; ‘ .
" (k) the Resident at Hyderabad, who considered that the present system of imprisonment, for debt
3 is not wanted to compel payment, while it may be used to bring undue pressure to bear
upon a debtor, especially in an agricultural country where interest inland is generally given
BRBAING, as security for debts. He recommended that imprisonment for debt should be retained only
" to meet cases in which debtors abscond or endeavour to fraudulently evade meeting their
~ * obligations.
24, Thus, the preponderance of opinion was on the whole in favour of the maintenance of imprison-
~ ment for t-iebt under the present condition of India, but a considerable and influential minority were in
~ favour of its abolition, ; :
25.. The arguments on which the upholders of the present system rely fall into two classes: first
ich ’fval_ all, are valid for England as well as for India; and secondly, arguments
circumstances and conditions of India,

»
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s p;(x;].a ltToo?r%lmims ;)f the first class belongs the assertion that  to remove from the Statute Book

commnierce | S rrest and imprisonment in execution of a decree for money would be to paralyze the

ce and trade of the country.” The same objection was made in England, first to the abolition

* See Lord Cottenham’s speech in 1844 on the L MFeSt On mesne process, * and afterwards to the abolition -

Creditors and Debtors Bill ; Hansard, 74, page 453. of arrest on final process, The power of arrest was remov=

i ed, and neither commerce nor trade showed any symptoms
of paralysis. !

97. Those who uphold’ imnri i i ;
specially required for In}:Jil:: imprisonment for debt, not as being generally expedient, but as being

i do so mainly on two grounds: first, th lexity and obscurity of Indian
titles to property; and, secondl e o S e O DR L B Yy O s

: : the ex 1
difficulties of detec’ting L Y» exceptional prevalence of fraud in India, and the exceptiona

As to the first ground, it has been remarked that if it is wrong to allow a debtor to pledge his

f);:sol?eagmslec?_ngy for 1}1s d.el_)ts, it is not the less wrong because, owing to the defect of Indian property
) s difficulty in giving a satisfactory security over his property.

In the argument based on
much force, though it m
creditor realizing

~

d on the prevalence of, and difficulty of detecting fraud, there is undoubtedly
) ay be doubted whether the obstacles which can be placed in the way of a
his debts are not as great in England as in India. But, however this may be, to
make an I101}esl;, though needy, debtor liable to imprisonment, simply because fraudulent debtors
are numerous'and difficult to detect, appears to be as unjust as it would be to make homicide by misad-
venture punishable by death, simply because the crime of murder was rife and hard to prove.

28. There are in the opinion of the Government of India two principles which ought to be
observed in every law of debtor and creditor. - The Courts ought not to give effect to any pledge by a .
clgabtor elthel.' of his person or of the bare necessavies of life.  The debtor ought not to be allowed, by
his own action, supplemented by the action of the Courts, either to deprive himself of his personal
llbert.y,' or to reduce himself to starvation. TIf he cannot obtain credit except on one or other of these
securitles, it is better that he should not obtain credit at all. Experience acquired in the Dekkban goes
to show that these principles are as applicable to India as to England. The Code of Civil Procedure
recognises one of these principles by exempting from seizure for debt the debtor’s bare means of sub-
sistence. But this recognition is nullified by the refusal to adopt the principle of exempting the debtor’s
person from seizure. Of what use is it to reserve by law to the debtor the bare necessaries of life, when -
he can be compelled to give them up by the threat of imprisonment? By those who advocate the
retention of the present system, much reliance is placed on the very small proportion of actual imprison-
ments to warrants of arrest ; and the inference drawn from this proportion is that the law, though harsh
in theory, produces no hardships in practice. But there is reason to believe that, in the great majority
of cases, exemption from arrest is purckased eitber by renewal of bonds on extortionate terms, or by
surrender of propérty which the law has exempted from seizure, or by surrender of propérty which does
not belong to the debtor at all, but to his relations or friends. In other words, the law enables a
creditor to do indirectly what it forbids him to do directly.

29. It is said that the honest debtor has an easy way out of prison through the door of insolvency.
But in the first place, the honest debtor ought not to be sent to prison at all; and in the next place,
the door which is provided for his release is, for some reason or other, very rarely used. There is, ov
was until recently, a strong concurrence of opinion to the effect that the Insolvency Chapter of the Code
of Civil Procedure is practically a dead letter. As to the cyuses of its failure,—whether it is to be
accounted for by the preliminary proceedings being unnecessarily cumbrous or expensive, or by the
difficulty of satisfying the Court under section 351 that the debtor has not been guilty of any kind of

misconduct, or by ignorance of the law and of the modes of relief available to debtors,—opinions differ ;
but about the fact of failure there appears to be no difference.

30. Since 1883 the Government of India has received and published reports obtained from Her
Majesty’s representatives abroad on the systems of imprisonment for debt in force in the various countries
to which they are accredited. -Those reports showed that imprisonunient for debt has been abolished in
unearly all civilized countries.

31. Having regard to the state of the law in the United Kingdom, to those reports, to the
success which has attended the abolition of imprisonment for debt in the case of agriculturists to whom
the Dekkhan Agriculturists’ Relief Acts apply, to some expressions to be found in the opinions of thé
authorities who considered the draft Bankruptey Bill of 1885, and to the advocacy by the Lieutenant-
Governor of the North-Western Proviuces and Chief Commissioner of Oudh, and by the Chief Justice
and Judges of the High Court of Judicature for the North-Western Proviuces, of the entire abolition of
the process of arrest for debt, so far as it is a process that can be s+t in motion at the discretion of the
creditor, and of the enforcement of the process being restricted to cases in which the Courts are satisfied
that there have been fraudulent and contumacious attempts to defeat the operation of decrees, the
Government of India has decided to introduce a Bill giving effect tentatively and, in the first jnstance,
within a limited area to the policy which dictated the English Act of 1869, and is believed by several
authorities of weight to be applicable to India.

Provisions of Bill. f{‘
39. Sections 1 and 2.—1It is proposed that the measure shall apply in the first instance to the North-
Western Provinces and Oudh, and be extendible to vther Provinces, or to particular classes of debtors .
in other Provinces, by Local Governments with the previous sanction of the Governor General in
Council. i :
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From the opinions recorded by the Chief Commissioner and by Mr. MacEwen, the Officiating

, Recorder of Rangoon, on the draft Bankruptey Bill of 1885, and by the Recorder, Judicial Commissioner

and other authorities, European and Native, on the circular of 1881, there appears to be a strong

feeling in Burma in favour of abolishing imprisonment for debt where the debtor has not been guilty of

fraud. But it ‘is considered desirable that the proposed Act should apply in the first instance to the

territories under one Local Government, and that its effect there should be ascertained before the Act
is extended to other parts of the country.

The date on which the Act is to come into force in the North-Western Provinces and Oudh is the
1st of January 1888. If therefore the Bill is passed during the present year, decree-holders will have
more than twelve months within which they may proceed against their judgment-debtors under the
provisions of the Code of Civil Procedure. In England the period which elapsed between the passing

_and the comiug into force of the Debtors Act, 1869, was less than five months.

88." Section 4.—This section is based on section 4 of the Debtors Act, 1869, but applies only to
arrest and imprisonment for default in compliance with decrees and orders of Civil and Revenue Courts.
Clause (c) is specially designed to check those fraudulent alienations of property by solvent but dis-

" honest debtors which are relied on by the opponents of any mitigation of the existing law as the main
justification of imprisonment for debt.

34. Section 6.—This section, following the 41 & 42 Vic,, c. 54, permits the Court to'refuse, either
absolutely or on terms, an application for the arrest or imprisonment, or for the release or discharge
from arrest or imprisonment, of a defaulter who is a trustee or person acting in a fiduciary capacity and
is required, as such, to pay any money which is in his possession or under his control, or any money for
which he isaccountable and of which he has not discharged himself. 4

The origin and object of this clause are stated as follows by Jessel, M. R., in Marris v. Ingram

'(’L. R. 13 Ch. D. 343) :—

¢ Then we come to the Amendment Act of 1878, which was passed to meet a special class. of cases, and
the history of that Act was this: An application was made before me for the imprisonment of a trustee who
had been ordered to pay a sum of money. It was a very hard case, one of an unintentional breach of trust ;.
and though the man was actually dying, I had no alternative but to make an order. Then I had various other
cases before me which led me to regret that the Court had no discretion, for it not unfrequently happened

; : that a person who came in strictness under the first class of offences*

in;gli:"’g?:svtfc_sfz: g]?‘f;_]irfmm specified  00¢ not guilty of any moral offence. Under these circumstances I

. thought it would be wise and prudent that a discretion shounld be given to
the Courts to deal with exceptional cases, but not with the ictention of repealing the existing Act. Mr.
Marten, being a member of the Legislature, then adopted my suggestion, and procured this Amendmen: Act
to be passed.” :

85. Section 6.—This section empowers the High Court and the Chief Controlling Revenue-autho-
rity to make rules for regulating the procedure to be followed in the Courts subordinate to them
respectively in inquiries as to the liability of persons to arrest and imprisonment on the ground of fraud

or contumacy.

86. Section 7.—This section modifies the operation of enactments authorising arrest and imprison-
ment for default in compliance with decrees and orders of Civil and Revenue Courts for payment of

money. )
Clause (a), following the Code of Civil Procedure, limits the term of imprisonment to six months,
notwithstanding that section 163 of the North-Western Provinces Rent Act, 1881, authorises imprison-
ment in certain cases for so long a period as two years. .

Clause (b) relieves the decree-holder of the liability to maintain his judgment-debtor while in prison.

If imprisonment is retained, not as a mode of enforcing payment but simply as a punishment, it will
hardly be possible to continue the liability. This liability existed under the old Insolvency Law in
England, and the Act which imposed it was onse described }z:s g(i{vibng the creditor “the power of
imprisoning and tormenting his debtor at the expense of 3s. 6d. per

* Hansard, 74, page 451. fweek”® ITitis abolished, great care should be taken that imprislgn-

ment is not inflicted except in cases of misconduct which deserve punishment.

Clause (c) requires that the defaulter, though in the civil jail, shall nevertheless be subject, as nearly
as circumstances admit, to the discipline prescribed in the case of a criminal prisoner undergoing sim-
ple imprisonment. Where a persen is ordered to pay a fine, the nature and term of his imprisonment
will be regulated by the general law. This clause relates to the other cases in which.a debtor is liable
to imprisonment. Those cases, as before observed, all involve some degree of delinquency (L. R. 6 Ch.
157), and the imprisonment contemplated by the Bill, as by the English Act (L. R. 13 Ch. D. 343), is
simple, that is, without hard labour. The effect of this clause will be to-deprive the defaulter, as a
civirpr‘isoner, of the privilege of maintaining himself, and purchasing or receiving from private S(,)ux‘ces
« food, clothing, bedding, and other necessaries (Act XX VI of 1870, s. 34).

&ause (d) provides that, except where the arrest or imprisonment is for default in pa ' ;
the defaulf&:‘, zﬂtlfn Olace arfr:;slte% or imp{‘iﬁonéd, shall not be released from arrest, £~ yﬂi‘;’,gfgfei
‘mrison, without the order of the Court. e Court may grant the orde it. ;

the defaulter may appeal. Y 8T v or refuse it. If it refuses




* Parz VI] -

Debtors Act of 1869 does not apply to a casc in which the defaulter is a debtor to the Crowm. 1t

§ : e ' (Signed)  OC. P. TuBERT.

THE BOMBAY GOVERNMENT

Clause (e) so far modifies claase (29), of section 588 of the Code of Civil Proced:
an appeal being preferred from an order for imprisonment in gxecution of a decre
87.  Section 8—This section follows section 359 of the Code of Civil Procedur:
where the’Court is of opinion that the defaulter has.been guilty of an offénde against t
Code or any special enactment for the punishment of fraudulent debtors, it may, instead.’
imprisonment in the civil jail, send him to a Magistrate to be dealt with according to law
88. Sections 9 and 10.—These sections contain special provisions® with respect to arrest
judgment, and save proceedings taken before the Act comes into force. ' .

39. Section 11.—Tt has been decided In 7e Heavens Smith (L. R. 2 Ex. D. 47) that the

proposed that the Indian Act shall have the like effect as against the Crown where a decree or ord_g or
payment of money is made in jts favour by a Civil or Revenue Court, as it will have against a sub
40. The question of giving tlie Courts a discretionary power to refuse an order for the arreg&ﬁ
mprisonment of a-judgment-debtor, or at least of a female judgment-debtor, will be considered wh
uext the Code of Civil Procedure comes under revision.

o

e

he 9th June 1386. : X
oI L2 . S. HARVEY JAMES,

Offg. Sec-:reta.'ry to the Government of India.




