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VI.-55 

A Bill lo wmcntl the law 1·elating to ln~p1·ison

ment j01· Debt. 

WHEREAS it is expedient to amend the law re
lating to imprisonment for debt; It is hereby 
enacted as follows :-

1. This Act may be called tlte Debtors Act, 
. 1886; and it shall come 

Short t1tlc and commence· in to force on the first day 
ment. of January 1888. 

2. (1) This Act shall extend, in the first in-
E t t stance, only to the terri-

x en · tories administered ·by · 
the Lieutenant-Governor of the North-Wes~ern 
Provinces and Chief Commissioner of Oudh. 

(2) But any other Local Government, with 
the previous sanction of tho Governor General 
in Council, may, by notification in the official 
Gazette, el't.end this A.ct, with effect on and ft:om 
a. day not less remote than one year from the date 
of the notification, to the whole or o.ny specified 
part of the territories under its administration or 
to o.ny class of debtors within the whole or any 
specified ~art of those territories. · 

3. In this A.ct the expression " Revenue Court' 
Definitio11 • means a Court having 

jurisdiction in suits for 
the rent, revenue or profits of land. 
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f~i ~~ 4. Notwitltstanding anything in the Code 
Act Xll,l881; of Civil Procedure or any 
a. 1116: Act Enforcement of decree or other enactment a per
XIX 1868 8, order for money by impri· h 11 t b' J' ble 
109.]' ' aonmont permisabilc in ex- son S a ~o _ e 11\ 
XIV of 1882. coptcd cnscs only. to arrest or tmpr1sonment 

for default in compliance 
with o. decree or order of n Civil or Revenue 
Court for payment of money except in the 
following c~es :-

[Act X, 1882, 
a. 480 : Act 
XIV,1882, 
88. 170, 174 & 
412.) 
[32 &33 Vic., 
c.62,s. 4: 
Guardian• 
and Wards 
Bill, 
1886, s.-38:] 

[L. R. 6 C11, 
156-158.] 

(n) where the order is for payment of a fine; 

(b) where the defaulter is a trustee or person 
actin()' in a fiduciary capacity, and the 
deere';, or order requires him, a~ such,_ to 
pay any money which is in his possessiOn 
or under his control, 01' any money for 
which he is accountable aud of which be 
has not discharged himself; 

[Act XIV, (c) where the Court is satisfied that, since !n-
1882• 

8
' 

359
·] curring the liability in respect of wluch 

the decree or order was made, the de- · 
faulter has fraudnlently transferred, con
cealed o1· removed any part of his pro
perty, or committed any other act of ~ad 
faith in relation thereto, with the obJect 
or effect of impeding the enforcement of 
the decree or order by the attachment and 
sale of his property ; 

(32& 33 Vic., (d) .where the Court is satisfied thn~ the de
c. 62., 8• 5.) faulter either has, or has had smce the 

date of the decree or orde1·, the means 
to pay the money, and has refnsed or 
without rcn~onnble cau8e neglected, or 
refuses or neglects, to pay the same. 

· ~ [4-1. & 42 Vic., 5. -In any CllSe coming within tl1e exc~ption 
c 54 l D' t' ·crs of spocified in clnuse (b) of 
• •• Cou:r'J;o~~.'J~ P~;ccptcd section 4 the Court may, 

callcs. after inquiry into the case, 
"'rant or refuse either absolutely Or On terms, 

-~ny a}?plication' for the arrest or imprisonment of 
£lie defaulter, or for his release from arrest or 
discharg~{rom 'imprisonment. 

[Act XI\', f). (1) 'lofl(.\~igh:Court, wit~ respe_ct t~ Courts 
1882, a. 21J7: p to · t.~ ~es for su bordmate to tt, and 
32 & 33 v· ower mn-.; rt I Cl · f C' t 11' 10

·• guidance of Coilrfa in other t te 11e on ro mg 
c, 62

• 
8

• 
5·l excepted cases. · Revenue-authority, with 

respect to Courts subordinate to it, may, with 
the approval of the Local Gqver~~:~e?t aud t~e 
sanction of the Governor General m Connell, 
make rules for regulating the pr?c?dnre to be 
observed in inquiries for determmmg w~eth~r 
the case of"' defaulter for whose arrest ?r Impri
sonment application has. been ~ade _JS a case 
coming within the exceptiOns spectfied tn clauses 
(c) and (d) of section 4, or within eithe~ of those 
exceptions. , , . . _ 

(i) Rules may be made under this sectiOn-
fa,) for the territories administered' by the 

Lieuteliattt~Governor of the North-West
ern Pr!i¥inc~s and Chief Commissioner 
of Oudh, at any time after the pas_sing of 
this .Act, and . 

(b) for territories u.nder the administration. of 
:_ any other Local Government, at any ttme 

after the publication of the n?tifi~ation 
extending this Act to those _terr1tor1es or 
to any class of debtors therem ; · 

but rules so made shall not take _eff~ct until ~he 
Act comes into force in the territortes for wh1ch 
they have been made. . . . 

(8} An authority making rules under tin~ sec
tion shall, before tnnking _the rules, publtsh a 
draft of the proposed rules 111 such ma~ner ~s t~e 
Governor General in Council, by nottficatwn tn 
the Gazette of I nclia, prescribes. 

( 4) There shall be published with the ~raft a 
notice specifying n; date at_ or a!ter whiCh the 
draft will be taken mto cons1derntJOn. \-· 

(5) 'l.'he :111th?rity maki~g _the rules s~nll 
receive and cons1der any ObJeCtiOn or suggestiOn 
which may be Jl'Kl.de by any person with respect 
to the draft before the date so specified: 

(6) A rule made under this section slmll not 
take effect until it has been published in the local . 
official Gazette. 

(7) 'fhe publication in thnt. Gazet_te of a rule 
purporting to he made under th1s sectwn shall be 
conclusive proof that it has. been duly made. 

7. The operation of the enactment under 
. which the defaulter is 

!"revisions ·as to im- liable to arrest or im-
pr•sonmcut under l\ ct. . t -

. pr1sonmen m any case 
CODling within the exceptions specified in clauses 
(b), (o) and (cl) of section 4, or within any of those . 
exceptions, or is . entitled to release from the 
arrest or discharge from the imprisonment, shall 
be subject to the following provisions, namely:-

(a) · the defaulter ma;r be i1_nptisoned for- such ~s~:. ~~i42_ ~ 
tm·m, not exceedmg s1x mon ths, as the Act XII 
Court directs ; 1881, s. iG3.] 

(b) no allowance for the subsistence of the ~t;.; XIi-io _ 
defaulter, or for supplying him with cloth- Act~XI8i,1SSI ; 
ing or bedding, shall be payable by the ss. 165 and 

Person on ·whose application the order for 166: & Act 
h . . t f h d f It . d XXVI, 1Si0, t e Imprtsonmen o t e e au er IS ma -e; s. 36.] 

(o) during •the term of his imprisonment the 
defaulter shall be maintained at the 
expense of the Government, and be subject, 
as nearly as circumsta.nces admit, to the 
discipline prescribed in the case of a criminal [L. R. 13 
prisoner npdergoing simple imprisonment; Ch. D. 343-] 

. (d) notwithstanding the payment of the money [Act XIV, 
in respect of which the decree or order was 1882, ss. 336 

d £ h &341;&Act , ma e, or any armngement or t e payment xu 1881 s. 
thereof or proof of present inability to pay 163.] ' 
it, or any expression of intention to apply 
for a dec!aJ•ation of insolvency, or any r 
dec!aration of insolvency, or any request by 
the person on whose application the order 
for the ar1·est or imprisonment was made, 
the defaulter shall not be· released from 
arrest, or, if he is in prison and the term of 
his imprisonment is not fulfilled, be dis-
charged from prison, without the order of 
the Court; 

(e) an appeal from the order for the imprison- [Act XIV, 
merit of the defaulter, and from an order 1882, a. 5SS 

· refusing his ~elease_ or discharge ·u!Jder <291·1 
clause (d) of thts sect10n, shall lie-
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(i) if the Court making the order is a Civil 
Court. subordinate for the purposes of the 

XIV of 1882. Code of Civil Procedure to the District 
Court, then to the District Court, 

(ii) if the ·Court making the order is any 
other Civil Court, then to the High Court, 
and 

(iii) if the Court m~king the order is a 
Revenue Court, thou to the authority to 
which appeals lie from orders of the Court 
relating to the execution of decrees,· or, 
where those orders of the Court are final, 
to such authority as the Local Government 

[Act XII, may, by notification in the official Gazette, 

money only who has been arrested befor~ judg
ment shall not, as such, either .be regUired t.o 
give security for his appearance at any tr~e after 
th!:l day on which judgment is given. or, .xf he. has 
been committed to prison, be detained 111 prison 
after that day: 

Provided that, if judgment is given against. 
the defendant

1 
and the decree-holder applies, on 

the day on whtch judgment is given, for the en-

1881, •· 196.) appoint in this br;,half; 
... ~ L 

1~8~,:;~'i2: nnd the order passed on the appeal shall be 

. forcement of the decree by the imprisonment of 
the judgment-debtor·, the Court may require the 
judgment-debtor to give such security as it thinks 
sufficient for his appearance at any time when 
called upon while the application is pending, and,. 
if he fails to give the security, may commit him 
to prison, or place him in the custody of an officer [Act XIV, 
of the Court, until the disposa 1 of the application. I8o2, •· 349,] 

(< 

ActXII,ISS1, final. 
s. 199.] 

[Act XIV, 
1882, 8. 359. J 8. Where the Court is of opinion that the 

. defaulter has been gujlty 
. Comrmtment~ffraudulcnt of any offence under the 

10. Nothing in this Act shall affect the 
. . lin.bility to arrest and 

S:wmg of procecdmgs imprisonment of any per-
nntecedcnt to commcnco· h • 

debtors to Mngrstratc. I d' p l , d 
XLV f n ran ena vo e or 
• . 

0 1860
• under any enactment for the time being in iorce 

[IndranBank· for . the punishment qf · fraudulent debtot·s, it 

meut of Act eon for w ose arrest m 
· execution of a decree or 

ruptcy Brll, 'f · I · k fi · d f d · l · · · 1l:>S6 s. 105.] may, 1 rt t nn s t, mstea o or ermg us rmprr-
' soument under this Act, send him to a Magistrate 

to be dealt with according to law. 

order a warrant has been issued by a Civil or 
Revetiue Court before this Act comes into force 
in the territory in which the Court is established. 

[32 & 33 Vic ., 
c. 62, s. 6.] 
XIV of 1882. 

11. The provisions of [L. R. 2 Ex. 

9. Notwithstanding any'thing in Chapter 
Act to bind the Prown. this Act shall bind the D. 47.) 

Crown. 

Special provieions with 
respect to arrest before 
judgment. 

XXXIV of the Code of 
Civil Procedure, or nny 
other enactment, a de
fendant in· a suit for 

12. All powers conferred by this Act may be 
Powers exorciuablc from exercised from time to 

time to time. time as occasion requires. 

STATEi\'IENT OF OBJECTS AND REA.SONS. 

Imprisonment for Debt oil~ Ind·ia. 

A decree or order for the payment of n;toney mtLY be enforced in India by the imprisonment of the 
judament-debtor (Act XIV of 1882, s. 254). The Court bas a discretionary power to refuse executio 
at t"be same time against. the, person and pr~perty of the judgment-debtor (s. 230), but has no discre n 
tionary power _to r_efus~ executi~n either agai.ns~ person or af?ainst pr?~~rt)' at the option of the creditor
'.Yhen an apphcatton lor e:<ecuttou of a _ decree IS presented, 1t must, t! 1t lti not barred by efflux of time. 
and is otherwise in order, be il.umitted, auJ then the Court must order execution of the decree accot·d
ing to the natm·e of tl~e application (~. 245). The Court cannot refuse to issue its warrant for the 
execution of the decree unless it seeR cause to th; contra~y (s. 250), and " cause to th; contrary," as 
interpreted by the Courts, means some cause winch depnves the · decree-holder of the nght to execute 
or to execute against the party against whom execution is sought, or. to execute in the mode prayed for.' 

2. A judgment-debtor may, when arrested, obtain immediate release by payment of the debt ; 
but if he does not, he must be brought at once before the Court (ss. 336-337). 

3. The Local Government may by .notification* direct that whenever a judgment-debtor is 
. arrested in execution of a decree for money, and brought before the 

: .• Noti.fications hnve been issued umler Court, the Court shall inform him that he may apply, under Chapter 
tbrs sectron by all · Local Governments XX f th C ·1 b d I I · I t d h h ') . t H d b d and Coorg. o e oue, to e ec are< an rnso ven , an t at e w1 1 be 
excep Y era " · discharged if he has not committed any act of. bad faith regardin<r 
the subject of his application, and if he places all his property in possession of a receiver appointed by th~ 

· Court (s. 33G). 
4. If the judgment-debtor expresses hi~ int~nt~on so to apply, and furilishes sufficient. security that 

he will appt>ar when .called on, and that he. wtll, w_rthm one month, apply to be de~lared ~n msolvent, the 
Court is to release htm yro~ arrest.. B~t rf he fa.rls so· to apply, the Court may etther dtrect the security 
to be realised, or comm1t lum to pnson m executton of the decree {4. 336). 

. 5. A person is not to be imprisoned in exec~ttion of a deOTee for more .than six months, or, if the 
debt does not exceed fifty rupees, for more than su: weeks (s. 342). · 

6_. Wl;_lls~ he is in prison, a monthly allowan~e must be pai~ for his subsistence according to scales 
fixed by the Local Go~ernment, The allowance ts ·to be _ supphed by the decree-holder, and ia ~p be 
deemed costs in the su1t (ss. 338 to 340). .. 
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7. He is to be discharged from prison-
(a) on the amount mentioned in the warrant of com.mittal being paid to the officer m charge 

of the prison, or · 
(b) ou the decree being otherwise fully satisfied, or 
(c) at the request of the person on whose application he has been imprisoned, or 
(d) on default in the payment of the allowance for his subsistence, or 
(e) on his being declared an insolvent, or 
(f) on the expiration of ·the term ·of his jmprisonment (s. 341). 

His discharge from prison does not discharge him from his debt, but he cannot be re-arrested under 
the same decree (s. 341). ' · 

8. By the Presidency Small Cause Courts Act, XV of 1882, the provisions of the Code or Civil 
. Procedure are applied, with modifications and exceptions, to the procedure in the Small Cause Courts at · 
Calcutta, Madr~s and B?mbay. Among the provision~ not R? app!ied are those which rela~e to ~he 
relea.<;e of an arrested .JUdgment-debtor on his expressmg an 1ntent10n to apply for a declara.twn of lll· 
solTency. Chapter XX of the Code, relating to insolvent judgf!!ent-debtors, is also not applied to these 
Courts. (See s. 23 and sched. II.) · 

9.- The Act, howe>er, contains certain special provisions with respect to an arrested judgment
debtor. Under section 29 the Court may release him from arrest on his giving security for payment. 
Anrl under section 30, if it appears to the Court that a judgment-debtor under its decree is unable, from 
sickness, poverty or other sufficient cause, to pay the amount of the decree, or of any instalment under 
the decree, the Court may, from time to time, for suclt time and on such terms as it til inks fit, suspend 
the execution of .the decree, and release tile debtor, or make such order as it thinks fit. 

~ " No ngriculturist shall be arrestee! 
or imprisoned in execution of a decree 
for money passed whether before or nfter 
this Act comes i.nw force."-(Act X VU • 
of 1879, s. 21, ns amended by Act XXII 
of 1882, a. 8.) 

10. In the four districts of the Dekkhan to which the Dekkhan 
Agriculturists' Relief Acts apply arrest and imprisonment for debt 
have been abolished in the case of agriculturists.* And certain 
special Acts for the relief of embarrassed landholtlers contain 
provisions protecting the debtor from arrest or imprisonment in 
respect of the debts· to which the Acts apply. 

Imprisomnentfor Debt in England. 
11. lt13prisonment for debt was abolished in England by the Debtors Act of 1869 (32 & 33 Vic., 

c. 62), except in the following cases:-
(1) default in pnyrnent of a penalty, or sum in the nature of a penalty, other than a penalty in 

respect of a coo tract; · 
(2) default in payment of a sum recoverable summarily before a Justice or ,t usticP.s of the Peace; 
(3) default by a trustee or person acting in a fiduciary capacity and ordered to pay by a Court of 

Equity any sum in his possession or under his control; . 

(4) default by a solicitor io payment of costs, when ~rde1~ed to pay costs for misconduct u.s such 0~ 
in pA.yment of a sum of money, when ordered to pay the same in his character of an' office~ of 
the Court; 

(5) default in payment for the benefit of creditors of any portion of a salary or other income in 
respect of the payment of which any Court having jurisdiction in bankruptcy is authori~ed 
to make ao order ; 

(6) default in payment of sums io respect of the payment of which orders may be made under the 
Act (that is, cases of contumacious refusal under section ~ of the Act, see para. 14). 

12. The term of imprisonment in these excepted cases must not exceed one year (s. 4). 

13. In cases (3) and (4) the Qourt has power to enquire into the case, aud at discretion to grant or 
refuse an order for arrest or imprisonment (41 & 42 Vic., c. 54, s. 1). · 

14. Under section 5 of the Act of 1869, a Court may commit to prison for a term not exceeding 
six weeks, or until payment of the sum due, nny person who makes default in payment of any 
debt, or instalment of any debt, due from him in pursuance of any order or judgment of that or any other 
competent Court. But the power is not to be exercised unless it is prove~ to the satisfaction of the 
Court that the person making default has, or has had, since the date of the order or jndgment, the 
means to pay the sum in respect of which he has made default, and has refused or neglected to pa1 it. 
"Proof of the means of the person making default may be given in such mann·er as the Court thinks 
just, and for the purp.oses of such proof the debtor and witnesses may be summoned and examined on 

. oath, according to the prescribed rules." A summons under this section is usually called a judgment 
summons. 

15. It will be obser\""ed that all the cases in which a debtor is liable to imprisonment under the Act 

tLord .,. th .• L •0 : .,,.,.;1 ,A of- 18G9 involve some degree of delir.quency.t And it has been 
.aa er,ey, · ·• m .w."""' ewn h ld } · h h "t + I t th A t d' t" tl · tend d v. 0/t.ii:Miler, L. R: 6 Oh. 152. e by ng . a~1t .on y + t Ja e c. was 1s 1nc y m e for the 

:j:J-1, M. R., m .Marril v. Ingram, purpose of pun1shmg fraudulent or d1shonest debtors. 
L; R. 18 Oh. Div. 338. 
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16. Sums recoverable summarily before Justices, or, as they are called in modern statutory language, 
Courts of s·ummary jurisdiction, are usually fines. But as ordinary civil debts are in some cases. so 
rec.overable, it has been provided by the Summary Jurisdiction Act, 1879 (42 & 43 Vic., c. 4-9, sectiOn 
35) that an order of a Court of summary jurisdiction for the payq~ent of a civil debt is not to be enfor?ed 
by impri~onment, unless the case is such as would make the debtor linble to imprisonment under sect1on 
.5 of the Debtors Act, 1869. . 

Imp1·ison?nent fo1' Debt in Scotlcmd. 

17. In Scotland imprisonment for debt for sums under £8-6-8 was abolished in 1835 by '5 & 6 
Wm. · IV, c. 70, but alimentary deb~s (that is, debts for the support of the debtor's wife or children) w'ere 
excepted from the operation of that Statute. In 1880 was passed the Debtors (Scotland) Act, 1880 (48 
& 44 Vic., c. 3•1), which enacts, by section 4, that, 

"with the exceptions hereinafter mentioned, no person shall, after the commencement of this Act, 
be apprehended or impri~oned on account of any civil debt. 

"There shall be excepted from the operation of the above enactment-
(!) taxes, fines or penalties due to Her Majesty, and rates and assessments lawfully imposed or to be 

imposed; · · 

(2) sums decreed for aliment: 
"Provided that no person shall be imprisoned iu any case excepted from the operation of this section 

for a longer Iieriod than twelve mor,ths." · . · 
The same Act contains provisions for· the relief of insolvent debtors and for the punishment of 

fraudulent debtors. 

18. By the Civil ImprisonmPut (Scotland) Act, 1882 (•t5 & 46 Vic., e. ~2), imprisonment for 
alimentary debts was aboli~hed, except in cases where there is a wilful failure to obey the decree for the debt 
(ss. 3 and 4), and the maximum term of imprisonment for failure to pay rates or assessments was reduced 
to six weeks (s; 5). 

Imp1·isonment jo?' Debt in I?-eland. 
19. In Ireland the law as to imprisonment for debt is ·regulated by .tbe Debtors Act (Ireland), 1872 

(35 & 36 Vic., c. 57), ns amended by 41 & 42 Vie., e. 54, and is practically identical with the English 
law. 

P1·oposals jol' U?Jtendment of Imlian Law. 
20. On the 17th November, 1881, n circular was addressed by the Government of India to all 

Local Governments and Administrations, stating that the Government of India had under consideration 
· the question of amending the provisions of the Code of Civil Procedure bearing upon the question of ·the 

arrest of 11arclana .~hin wo\l}en in execution of the de.crees of Civil Courts, ,but that before coming to 
any final conclusion on the subject the Governor General in· Council thought it desirable to deal with the 
lara'er question of abolishing imprisoumeut for debt, and for this purpose to enquire whether suffieieut 
re~ons exist for the continued maintenance in In<lia . of the . present system. Local Governments and 
Administrations were accordingly requested to favour the Government of India with a full expression of 
their opinion on the matter. 

21. The replies to the circular disclosed much difference of opinion as regards the advisability of 
maintaiuiug in India the present syEtem of imprisonment for debt. 

22. In favour of the maintenance under existing cireumstanel's of the present system of imprison
ment for debt were the Madras Government, the Madras High Court, the Bombay Government, the 
Bombay High Court, the Calcutta High Court, the 9alcutta Chamber of Commer~e and the Trades 
Association, Calcutta (unless a change were accompamed by the enactment of a stnngent bankruptcy 
law) the British Indian Association, Calcutta, the Board of Revenue, North· Wes.tern Provinces, 
the Punjab Chief Court, the Chief Commissioner of the Central Provinces, the Chief Commissioner of 
.Assam (provided the law were so altered as to permit the issue of process against the person only after 
all means of realising the decree by process against property have been exhausted), and the Chief Com
mission~r and the Judicial Commissioner of Coorg. 'rhe arguments which they advanced appear to be 
in tbe main the following:-

(a) 'th~t the total abolition of imprisonment for debt in India would he premature, and would 
. remove from the Statute Book the only check upon the fraudulent alienation of property by 

solvent but dishonest debtors; 

(b) that leaislatiou has proceeded quite far enough in relief of the judgment-debtor, while there are 
• Sir°C. Sargent, of the Bombay High Court, in India special difficulties in exeeu.ting a decree by 

wrote:- . . . . attachment of property when the Judgment-creditor 
"~'be· !ega~ mculcnts. of the .un~IVI~cd is a member of au undivided• family. · Credito s 
Hmdu family, the mmute d1stnbut1on . . 'd . h h b' f . T are 
of property caused by the Muhammadan not, 1~ IS sal , m t e a 1t o proceedmg to ex-

Vl.-56, 

law of descent,, and, thoug~ last no~ tremit1es unless the debtor has the means of liquidat· 
I~ast, the pract1~c o~ creating bcnaml ing a portion at least of the debt. · · The men whoJo 
t1tlcs so common m th1s country, nll'ord • <' h • . 
the dishoneat debtor endleas opportuni. to pnson are ,or~ e most part those who obshna y 
ticsofballlingtheell'ortaofthejudgment· refuse to pay the1r debts, and cases of imprisonment 
credi~or to atta.ch his property." for ·debt are not numerous; 

·. 
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(c) that the abolition of imprisonmept for debt would deprive lenderll of pers?na.l security, would 
tl~ereby depreciate credit, and would involve au increase in the r.at.e o~ mtet:e~t, already very 
lngh. ln the Calle of an-riculturists this mi<Tht seriously impa1r theu· alnhty to pay the 
land-revenue· 0 0 

· · 

(cl) that aboli~ion "of,imprisonment for debt ~hould only be attempted when the habits of ~ecrecy• 
engendered by ce.ntmies of oppression, have partly WOrn away, .and when transactiOnS ~~e 
open and the regJstratiou of deeds and bonds has become habttua.l. \Vhen the debtot s 

. prope:ty can b.e easily traced and seized in execution of a decree, then it will. b~ reason.able 
· a_nd nght to·wtthhold execution on the body of .a pauper debtor except as a dtstmctly excep-

tiOnal and penal me~sure in the case .of fraud. · 

23. In support of the abolition -of imprisonment for debt were the following authorities:-
(a) the Advocate General of Benrral. who advocated th~ introdu.ctiou of the English system, because 

· there is no rea.~on why the'\n~~ter should TJot be reguloted in India os in England, if pt:oper 
exceptions and limitations, as contained in the :English DP.btors Act of 186!), . m:e. prescn~ed, 
and because the abolition of imprisonment for debt would not cause any pubhc lllJnry, wlule, 
O? the other hand, ~he present syst~m. i~1 most instance~ oper~tes only as a means of oppres
sion, to the total rum of the party unpnsoned and of h1s lannly ; 

(b) the Bengal Governmetit, which, whil.e not prepared to i·esist the opinions . of the local officers 
that abolition would at 1iresent be premature, thought that, if an alteratton of th~ bnn~l:uptc;: 
!aw ~vere at any time u,ndertaken, measures miglit then be a~opted ~or the aboltt10n of 
tmpnsonment for debt in cases where fraud is not established agamst the JUdgment-debtor; 

(c) the. North-Western Provinces and Oudh Government which ref!arded the ex isting practice .of 
placing in the creditor's hands the power of sel ecti~g his own method of coercion as a relic 
of t.he old semi-barbarous debt laws which has now been eliminated from almost every 
civilized code of judicial procedure. '!.'he present system operates with severity against all 
debtors, honest and dishonest, indiscrimiuatelv. 'l'he power of subjecting a debtor to arrest 
and imprisonment should be entrusted not to 'the decree-holder, but to the Courts, and its 
exercise should be limited to cases where clear proof exists of fraudulent ·and cont.umacious 
attempts ciu the pah of the judgment-debtor to defeat the operation of a decree. Imprison
ment is especially bard on the cultivator and working-man, whom it deprives of their means 
of subsistence and of providing for their families; 

(d) the North- Western Provinces High Court,· which advocated the abolition of imprisonment for 
debt, as it is doubtful whether "auy useful purpose is served by the perpetuation in this 
country of that remnant of barbarism"; 

(e) the Punjab Govemment, which believed that th ere is ~ome reason to fear that, umler the· 
present system, ~reditors occasiona lly ll)ake use of the . bw to g ratify vindictive feelings or 
personal SJJite, and to coerce debtors to sell their land aut! property .at a price below its proper 
value or to relinquish their just rights. Discretionary power ougbt to be expressly allowed 
to tile Civil Courts, imprisonment not being resorted to os an ordinary process of exet:ution 
of a decree, unless the Court is satisfied that there has been fraud or wilful concealment of 
property; · 

(f) the Chief Commissioner of British Burma, who pointed out tlmt the· imprisonment of debtors 
who are paupers, but who are not fraudulent, does no real good to any class, works directly 
and indirectly great harm to the poorer classes, and causes a distinct loss to the comiuunity 
at large. Tbe practice of permitting such imprisonment has been gradually circumscribed 
among other. civilized nations: among some nation~ it has absolutely ceased; and there is no 
reason why the way should not be paved for the disappearauce of the system in · Itfdia. 
Civil Courts should be allowed to grant execution a.gainst the body of jllllgment-deb.tors 
azainst wLom there might be zn·ima facie ground for presuming fraud or bad conduct, 
unless f.he presumption were rebutted by the judgment-debtor; · 

(y) the Judicial Commissioner of British Burmn and the Recoi·der of Rangoou, who were of opinion 
,that imprisonment for debt should be abolished, except in case of fr:tud, which should be 
punished criminally. The Itecorder recomn:c:nded that the law as it now obtains in .E11glaud 
should be applied to India; 

(It) the.Resident at Hydera.bad, who considere~l th.at·the present system of imprisonment for debt 
lS not wanted to compel payment, while 1t may be used to bring undue pressure to bear 
upon a debtor, espe.cially in an agricultural· country where iuterest in land is genemlly given 
as security for debts. He· recommeutled that imprisonment for debt should be· retained only 
to meet cases in which debtors abscond or endeavour to fraudul~ntly evade meeting their 
ob~gations. 

· 24. Thus, the prepouderance of. ~pinion wa.s on the whol~ in favour· of :he mai?tenat~cc 9! imp~·ison-. 
ment for debt under the present cond1t10n of Ind1a, but a cons1d·erable and 1Dfiuent1al mlDonty were in. 
favour of its abolitiQn. 

25. The arguments on which the upl10lders of th!l present system rely fall into two 'cia&ses : first, 
"ar:llUJtne:nts which, if valid at all, are valid for England as well as fo1· India; and secondly, arguments 

~n the special circumstances and conditions of India. ·· 
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26. · To arguments of the first class berongs the assert ion that " to remove .from the Statute Book 
the penalty of arrest aml imprisonment in exe~utioo of a decree for money would be to paralyze. ~he 
commerce aUt! trade of the country." The same objection was made in England, first to the abol!t!on 

of arre~ t on mesne process, * and afterwards to the abobtwn 
• ~ee Lord Cot tcnh:un's speech iu ISH on t he 

Cred1tors awl Dehturs Bill; H"nsard, H , page 453. of arrest on final process. The power of arrest was remov-
ed, and neither commerce nor tmde showed any symptoms 

.· of paralysis. · 
.27. Tho;;e w!~ o up~10ld in!prisonment for debt, not as being generally expedient, bot as be~ng 

spectally reqmred for Indta, do so mainly on tw.o grounds : firs~ the complexity and obscurity of In:d1an · 
tttles· to property; and, secondly, the exceptto).ml prevalence of fraud in India ami the except10nal 
di fficulties of detecting it. ' 

As to the first ground, it has been remarked that if it is wron« to allow a debtor to pledge his 
person as security for his debts, it is not the less wrong because, owiuo-

0

to the defect of Indian property 
law, he finds difficttlty in giving a satisfactory security over hi s property. 

In the argument-s. based on th e ·prevalence of, and difficulty of detectin« fraud, there is undoubtedly 
much force, though it may be doubted whether the obstacles \vhich ca~1 be placed in the way of a 
creditor realizing his debts are not as great in E ngland as in India. But, however this may be, 'to 
make an honest, though needy, debtor liabl" to ·imprisonment., sitnply because fraudulent debtors 
are numerous am! difficult to detect, appears to be as unjust as i.t would be to make homicide by misad
venture punishable by deaLh , simply bec1,1nse the crime of murder W!\S rife and hard to prove. 

28. There are in the opinion of the Goveru ment of India two principles which ought to be 
observed in every _law of debtor aud·creditor. The Courts.ouglit. not to <Yive ejfect to any pledge by a 
d~btor either of his person or of the -bare necessaries of life. 'l'he debto~ ought not to be allowed, by 
hts own action, supplemented by the action of the . Courts, e.ithcr to deprive himself of his personal 
liberty, or to red uce himself to starvttioo. If he cau not obtain credi.t except on que or other of these 
securities, it is better that he should not obtain credit at all. :Experience acquired in the Dekkhan goes 
to show that theRe principles are as applica bl e to India as -to E ngland. The Code "ol' Civil Procedure 
'recognises one of these principles by exemptiug from seizure for debt the debtor's bare means of sub
sistence. But th is recognition is nulli fied by the refusnl to adopt" the principle.of exempting the debtor's 
person from seizure. Of what use is it to reserve by law to the dGbtor th e bare neceRsaries of life, when 
he can be c0mpelled to give them up by the t.hreat of imprisonment ? By those who advocate the 
retention of the present system, much reliance is placed ou the very small proportion of actm~l imprison
ments to warrants of arrest ; and the inference dmwn fro1n this proportion is that the law, though harsh 
in theory, prod uces uo hardships in practice. But there is rea~un to believe that, in the great majority 
of cases, exemption from arrest is purcl;aRcd either by . renewal of bond~ on extortionate terms, or by 
surrender of property which the law has exempted from seizure, or by surrender of property which does 
not belong to the i:lebtor a t all, but to his-rela tions or friends. In other words, the law enables a 
creditor to do indirectly what it forbids him to do directly. 

29. It is· said that t;h.e honest debtor bas a n ea ·y way out of prison through the do~r of insqlvency. 
But in the first place, tb e honest dE-btor ought not to be sent to prison at all ; and in the next place, 
the door whioh is provided for his release is, for some reason or other, very rarely used. '!'here is, or 
was until recen tly, a stroug concurrence of ·opinion to the effect that the Insolvency Clmpter of the Code 
of Civil Procedme is prnctically a dead letter. ·As to the causes of its failure,-whether it is to be 

, accounted for by the .prelimioary proceeJiogs being unnecessarily cumbrous or expensive, or by the 
difficulty of satisfying the Court under section 35 I that the debtor has not been guil ty of any kiod of 
miscondJtct, or by ignoran ce of the law and of the modes of relief available to deutors,-opinioos differ; 
but about the fact of failure th ere appears .to be no dilrerence. 

3Q. Since 1883 the Govern menL of I ud ia has rccei·1ed and publi shed reports obtained from Her 
:M.aj eRty's representatives abroad on the syste ms of impl'isoument for debt in force in th e various countries 
to which they are accreditC:" cl . '!'hose reports showeLl that imprisonment fo1· debt has been abolished in 
neal'ly all civilized countries. 

31. H n.viog regarded to th e state of the law irt the United Kingdom, to those reports, to the 
success which ha.~ attended the aboli tion •)f imprisonment for debt iu tlte case of agriculturists to whom 
the Dekkban Agriculturists ' Relief Acts apply, tl) some ex pressions "to be found in the opinions of the 
autboritie~ wh'o cousideretl the draft Ban~nt p tcy Bill or l8~5, auLl to the advocacy by the Lieutenant
Governor of the North-We~teru Provitices anrl' Chief _Commissiouer of Oudh, and by the Chief Justice 
and Judges of the High Court of J udicatnre fur the Not·Lh- Westerp Provinces, of the entire abolition of 
the process' of arrest for de-bt, so far as it is a proce~s t lmt cnu be s .. t iu ·motion at the discretion of the 
creditor, a.nd nf the enforcement of the process .beiog re ·tricted to cases in which the Courts are satisfied 
that there have been fraudulent and contttmacious attempts to defeat the operation of decrees, the 
Government of lntlia has decided to introduce a Hill gi ving effecL tentatively a ocl, in the first instance, 
within the limited area to the policy which dictated the English Act of 18G9, and is believed by several 
authorities of weight to .be applicable to India . . · 

P1·ovisions of Bi U. 

32: Sections 1 and ~._:_It is proposed that the measure shall apply in the'fi~st instance to the Nortb
W estern Provinces and Oudh; and ue extendible to other Provinces, or to particular classes of debtors 
in other Provinces, by Local Governments with the previous. sanction of the Governor General in 
Council. 

• 
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From the opinions recorded by the Chief Commissioner and by Mr. MacEw~~· the Off_ici~ting 
Recorder of Rangoon, on .the draft Bankruptcy Bill of 1885, and by the Recorder, Judicial Com~mssioner 
and. ot~er aulhori~ies, European and Native, on the circular of 1881, there appears to be a ~trong 
feehng m ~~rm.a m fn.vour of abolishing imprisonment for debt where the de~tor bas not. been gmlty of 
frau.d .. But It 1s cons1dered desirable that the propo~ecl Act shonld apply m the !'Jrst wstnnce to the 
~emtones under one Local Government, and that its effect there shoul.d be ascertmned bl:lfore the Act 
lS extended to other part.<; of the country. · 

The date on wl1ich the Act is to come into force in the North-\Vestern Provinces 1md Oudh is the 
lst of January 1888. If therefore the Bin is passed during the present year, decree-holders will have 
mor~ .than twelve months ~vi~hin which tb~y may proceed against th~ir judgment-debtors under ~he 
proVISion~ o~ the. Code of C1v1l Procedure. In Engl.and the. periocl winch elapsed between the pa3smg 
.and tl1e comn.og mto force of the Debtors Act, 1869, was less ·than five months. 

33. Section #.-This section is based on section 4 of the Debtors Act, 1869, but. applies only to 
arrest and imprisonment for default in compliance with decrees and orclers of Civil a.nd Revenue Courts . . 
Clause (c) is specially designed to check those fraudulent alienations of property by solvent but dis
honest debtors which are relied on l.y the opponents of any mitigation of the existing law as the main 
j\lstificatiou of imprisonment for debt. 

34. Section 5.-This section, following the 41 & ._2 Vic., c. 54, permits the Court to refuse, either 
absolntely or on terms, an application for thA arrest or imprisonment, or for the release or discharge 
from arrest or imprisonment, of a defaulter who is a trustee or person acting in a fiduciary capacity and 
is required, as such, to pay any money which is in h'is possession or under his control, or any money for 
which he is accountable and of which he has not dischaJ:ged himself. • 

The origin and object of this clause are stjlted as follows by Jesse!, M, R., in Marris v. I11[!ram 
(L .. R. 13 Ch. D. 343) :- • · . 

"Then we come to the Amendment Act of 1878, which wns pR.Ssed to meet a special class of cases, and 
the history of that Act was this: An application was made before me for the imprisonment of a trustee who 
had been ordered to pay a sum of money. It was a very hard case, one of an unintentional breach of t1:nst; 
and though the man was actually dying, I bad no alternative but to make an order. 'l'hen I had various other 
cases before me which led me to regret that the Court had no discretion; for it not unfrequontly happened 

• Th t . t tl d 1 Its · .6 d that a person who came in st.rictness under the first class of offences• 
iu 32 & .. 3~"v~c.

8"'~: 6~" s. ~."u spec• e was not guilty of any moral offence. U nde:: these circumstances I 
, ' ' thought it would be wise and prudent that a discretion sho.1ld be given to 

the Courts to deal with exceptional cases, but not with the intention of repealing the existing Act. . M.r. 
lllarten, being a member of the Legislature, then ndopted my snggcsti<m, and procured this Amendment Act 
.to he pnssed." · 

35. Section 6.-This section empowers the High Court· an:! the Chief Controlling H.evenuP.-antho-
. rity to make rules for regulating the procedure to be followed in the Courts subordinate to them 
respectively in inquiries as to the liability of persons to arrest and imprisonment on the gr.ound of fraud · 
or contumacy. · 

36. Section ~.-This ~ection ~odifies the operation of ena~~n~ents authorisi~g arrest and imprison
me~t for default m compliance with decrees and orders of ·CJVIl and Revenue Courts for payment of 
money. 

Clause (n.), following the Code of Civil Procedure, limits the term of imprison~ent to six mouths 
notwithstanding that section 163 of the North-Western Provinces Rent .A.ct, 1881, authorises in1 prison~ 
ment in certain cases for so long a period as two years . 

. Cl~use (b) re~ieves ~he decree-holder of the liabili.~y to maintain his j~tdgment-debtor whiie 'in prison. 
If 1mpnsonment JS retamed, not as a mode of enforcwg payment hut s1mply as a punishment it will 
hardly be possible to continue the liability. This liability existed under the old Insolvenc/Law in 
England, and t~e Act to which imposed it was once described as giving the creditor «the power of 

• u. d 74 ,r.1 imprisoning and tormenting his debtor at t.he ex pens~ of 3.~. 6d. per 
UAIUID.r ' 'pu.ge '"11 

• k "• lf · · b )' h d · h ld b k h wee . 1t 1s a o IS e , great cares ou e ta en t at imprison. 
ment is not inflicted except in cases of misconduct which deserve punishment . 

. Clause (c) .requi~?s that the.d~fa~lter, thot~gh i~ t~e cjvil jail, shal~ n?verth"e~ess be su~}ect, ·as nearly 
aa cueumstances admit, to the· dJSCiplme prescr1becl m the case of a cnmmal pnsoner undergoing sim
ple imprisonment. Where a person is ordered to pay a fine, the nature and term of his imprisonment 
will be regulated by the general law. This clause relates to the othP.r cases in which a debtor is liable 
to imprisonment. Those cases, as before observed, all involve some. degree of delinquency (L. R. 6 Ch. 
157), and the imprisonment contemplated by the Bill, as by the English Act (L. R. 13 Ch. D. 343), is 
simple, that is, without hard labour. The effect of this clause will be to deprive the defaulter, as a 
civil prisoner, of the privilege of maintaining him:~elf, and purchasing or receiving from private sources 
food, clothing, bedding, and other necessaries (Act XXVI of 1870, s. 34). 

Clause (a) provides that, except where the. arrest or imprisonment is rot: default in payment of·a. 
the defaulter, when once arrested or imprisoned, shall not be released from arrest, or discharaed 

without the order of the Court. .The 0ourt mR'J grant the order or refuse it. If it ref;ses 
defaulter may appeal. 

I 

}·· 

I. 

' 
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Clause (e) so far modifies clause (2!>) of s~ction 588 of the Code of pivil Procedure as to admit of 
an appeal being preferred .from an order for imprisonment in execution. of a decree. 

S7. Section s :-This section follows section 359 of the Code of Civil Procedure in providing that 
where the. Court is of opin.ion that the defaulter has been g~ilty of an offence against the Indian. Pen~! · 
Code or any special enactment for the punishment of fraudulent debtors, it may, instead of ordenng h1s 
imprisonment in the civil jail, send him to a ·Magistrate to be dealt with accordin¥ to law. 

38. Section8 9 and 10.-These sections contain speci~l provi~ions with respect to arrest before 
judgment, and save proceedings taken before the Act comes into force. 

:39 . SP.ction 11.-It· bas been decided In ?'e Heavens Smith (L. R. 2 Ex. D. ·~7) that the English 
Debtors Act of 1869 does not apply to a case in which the defaulter is a debtor to the Crown. 1~ is 
proposed ·that the Indian Act shall have the like effect as against the Crow·n wliere a de~ree or or~er for 
payment of money is made in its favour by a Civil or Revenue Court, as it will have agamst a s1ibject. 

"!0. The question of giving the Courts a discretionary power to refuse an order for the arrest and 
imprisonment of a judgment-debtor, or at least of a female judgment-debtor, \vill be considered when 
next th~ Code of Civil Procedure comes under revision. · 

(Signed) c. P .. ILUER'1'. 

The 9th J•u,ne 1886. 
·S. HARVEY JAMES, 

Offg. Secretary -to the Government of India. 

vr.-57 
IIOliDAY : l'IUliT&D AT TBII QOVKR!IXBXT CI!I(TJIAL 1'811:111 
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PART VI. 

B I L L S 0 F T H E G 0 VERN MEN. T 0 F I N D I A. 

LEGISLATIVE DEPARTMENT. 

'rhe following Bill w~s introduced into the 

Council of the Governor General of India for the 

pu~·pose of making La,~s and Regulations on the 

9th June, 1886 :-

Bill No. 9 of 1886. 

THE DEBTORS B.I·LL, 1886. 

CONTEN'l'S. 

SECTION. 

1. Short title and commencement. 

2. Extent. 
3. Definition. 
4. Enforcement of decree or order for money 

by imprisonment permissible in excepted cases 
only. 

5, Discretionary powers of Courts in son1e ex
cepted cases. 

6. Powe~· to make rules for guidance of Courts in 
other excepted cases. 

7. Provisions as to imprisonment under Act. 
8. Commitment of .fraudulent debto1·s to Magis-

trnte. · 

9. Special provisions with respect to a~rest before 
judgment. · 

10. Saving of proceedings antecedent to commence
ment of .Act. 

11. Act to bind the Crown. 
12. Powers exerciseable from· time to time. 

vr.-57-1 

A Bit! to a:mend the latu -.·e'lating to ImP'l·ison
ment fo?' Debt, 

W UE&EAS it is expedient to amend the law 
relnbiug to imprisonment for debt; Ib is hereby 
enacted as foUows :-

1. This Act may be called the Debtors .Act, 
. . 1886 ; and. it shall come 

m~~rt title nnd commence· into force on the first day 
of January 1888. 

2. (1) This .Act shall extend, in the first in-
E tc t stance, only to the terri-

" n • tories . administered by 
the Lieutenant-Governor of the North-·western 
Provinces and 'Chief Commissioner of Ondh. 

(2) But o.ny other Locl\1 Government, with 
the previous sanction of the Governor Genet·al 
in Council, mo.y, by notification in the officio.! 
Gazette, ext.end this Act, with effect on and from 
a day not less remote than one year from the date 
o£ the notification, to the whole or any specified 
part of the territories undw· its administration or 
to· any class of debtors within the whole dr any 
specified part of those territories. 

3. In this Act the expt·ession" Revenue Court" 
Definition. ·means a Court having 

jurisdiction in suits for 
the rent, revenue or profits of land. 

4. Notwithstanding anything in the Code [Aot XlV 
of Civil Procedure or any I882J_ •· 2A; 

Enforcement of dC<:reo or other enactment 8 per- Aot ~~~1881, 
order for money by 1mpri- h ll b 1 liabl 1• uv • Aot 
aonment permissible in ex· son s a not e e XIX, 1888, a. 
ceptcd co.aea only. to arrest or imprisonment Wx~ f 

for default in compliance. 0 ).&n; 
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[Act X, 1882, 
a. 480 ~Act 
XIV, 1882, 
ss. 170, 174& 
412.] 

'[32 & 33 Vic., 
c.62;e. 4: 
Guardiaruo 
and Wards 
Bill, 
1886, a. 38.] 

[L. R. 6 Ch. 
156-158.] 

[Act XIV, 
1882, a. 359.] 

[32 & 33 V.ic., 
c. 62, s. 5.] 

with. a decree or order of a Civil or Revenue 
Court for payment of money except in the 
following cases :- · 

(a) where the order is for payment of a fine; 

(b) where the defaulter is a trustee· or person 
acting in a. fiduciary capacity, and the 
decree or order requires him, as such, .to 
pay any money which is in his possession 
or under his control, or any money for 
which he is accountable and of which he 
has not discharged him.self ; 

' (c) where the Court is satisfied that, since in
curring the liability ih respect . of which 
the decree or order was made, the de
faulter has fraudulently transferred, con
cealed or removed any part of his pro
iPerty, or committed any other act of bad 
faith in relation thereto, with th~ object 
·or effect of impeding the enforcement of 
the decree or order by' the attachment and 
sale of his property ; 

·(d) where the Court is satisfied that the de
faulter either has, or has had since the 
date of the decree or order, the means 
to pay the money, and has refused or 
without .reasonable cause neglected, or 
refuses or neglects, to pay the same. 

[41 & 42 Vic., 5. In any case coming within the exception 
c. M.] Discretionary powers of specified in clause (b) of 

Courts in some excepted • section 4 the Court may, 
cases. after inquiry into the case, 
grant or refuse, either absolutely or on 'terrns, 
any application for the arrest or imprisonment of 
the 'defaulter, or for his release froiQ. arrest or 
discharge from imprisonment. 

fAct XIV 6. (1) The High Court, with respect to Courts 
882, s. 28'7: Power to mnko mlc$ for subordinate to it, and 

32 & 33 Vio., guidance of Courts in other the Chief Controlling 
c, 62, a.li.] excepted cases. Revenue-authority, with 

respect to Courts subordinate to. it, may, with 
the appro'va.l of the Local Government and the 
sanction of the Governor General in Council, 
make rules for regulating the procedure to be 
observed in inquiries for determining whether 
the case of a defaulter for whose arrest or impri
sonment application has been made is a case 
coming within the exceptions specified in clauses 
(c) and (d) of section. 4, or within either of those 
exceptions. · 

.. 

(B) Rules may be made under this section-
( a) for the territories administered by the 

Lieutenant-Governor of the North-West
ern Provinces and Chief Commissioner· 
of Oudh, at any time after the passing of 
this Act, and 

(b) for territories under the administration of 
any pther Local Government, at any time 
after the publication of the notification 
extending this Act to those territories or 
to any class of debtors therein ; 

but rules so made shall not take effect .until the 
Act comes into force in the territories for which 
they have been made. 

(8) An authority making rules under tl1i~ sec
tion shall, before making the rules, publish a 
draft of the proposed rules in such manner as the 
Governor General in Council, by notification in 
the Gazette of India, prescribes. 

( 4). There shall be published \vith the draft a 
notice specifying a date at or after which the 
draft will' be taken into consideration. 

(5) The antho1·ity making the rules shall 
receive and consider any objection or 'suggestion 
which may be made by any person with respect 
to the draft before the date so specifieq. 

(6) A rule made under this section shall not 
take effect until it has been published in the local 

. official Gazette. · 

(7) The publication in that Gazette of a rule 
purporting to he made under .this section shall be 
conclusive proof that it has been duly made. 

7. The operation of the enactment under 
which the defaulter is 

Provisions ns to impri· liable to arrest or im-
sonment under Act. • . 
' pr1sonment m any case 

coming within the exceptions specified in clauses 
(b), (c) and (d) of section 4, or within any of those 
exception8, or is entitled to release from the 
arrest or discharge from the imprisonment, shall 
be subject to the following provisions, namely :-

I 
I, 

(a) the. defaulter may be imprisoned for such [Act XIV, ~· 
tm·m not exceeding six mouths as the 1882, s. 342. 1 

' . ' Act XII, 
Court dn·ects; 1881, s, 163.] 

(b) no allowance for the subsistence of the [Act XIV, 
defaulter or for supply ina him· with cloth- 1882, s, 339: 
. • • o Act XII 1881 
mg or beddmg, shall be payable by the 89, 165 ~d ' 
person on whose application the order for 166 : & Aot 
the imprisonment of the defaulter is made · XXVI, 1870, 

• ' •• 36.] 
(c) during· the term of his imprisonment the 

defaulter shall be maintained at the 
· expense of the Government, and be subject, 

as nearly as circumstances a.dn;~it, ·.to the 
discip1ine prescribed in the case of a criminal [L. R. 13 
prisoner undergoing simple imprisonment; ?h• D. 343.] 

(d) notwithstimdiug the payment of the money [Act XIV 
in respect of which the decree or order was 1882, as. 3~6 
made, or any arra-qgemetit for the payment & 34:1 ; & Act ;-

h f . f f t . b'l' xu. 1881, s. t ereo or proo o presen 1na 1 1ty to pay 163.] 
it, or any expression of intention to apply 
for a declaration of insolvency, or any 
declaration of insolvency, or any r~quest by 
the person on whose application the order 
for the arrest or imprisonment was made, 
the defaulter shall not be released from 
arrest, or, if he is in prison and the term of 
hill imprisonment is not fulfilled, be dis-
charged from prison, without the order of 
the Court; 

(e) an appeal from the order for the imprison- [Act XIV, 
ment of the defaulter, and from an order 1882, a. 588 
refusing his release or discharge under (291·1 
clause (d) of this section, shall lie-
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(ij if the Court maki~g the order is a Civil 
Court subordinate for the purposes of the · 

XIV of 1882. CQde of Civil Procedure to the District 
Court, then to the District Court, 

(ii) if ' the Court making the order is any 
other Civil Court, then to the High Court, 
and 

money only who has been atTested befor? judg
ment shall not as such, either be requ1red to 
give security fo~ his appearance at any ti~e after 
the day on which judgment is given, or, 1£ he. has 
been·committed to prison, be detained in pr1son 

(iii) if the Court making the order is a 
Revenue Court, then to the authority to 
which appeals lie from ot'dei·s of the Ccurt 
relating to the execution of decrees, or, 
where those orders of the Court are final, 
to such authority as the Local Government 

after that day: · 

[Act XII, may, by notification in the offwial Gazette, 
~ 1881, a. 196.] appoint in this 'br,half; 

Provided that, if judgment is given against 
the defendant; and the decree-holder applies, on 
the day on which judgment is given, for the en
forpement of the decree by the imprisonment of 
the judgment-debtor, the Court may require the 
judgment-debtor to give such security as it thinks 
sufficient for his appearance at any time when 
called upon while the application is pending, and, 
if he fails to give the security, may commit him 

[Act XIV, and the order passed on the appeal shall be 
1882, s. 022 : fi I to prison, or place him in the custody of an officer [Act XIV, 

of the Court, until the dispo&nl of the application. l8~2, •· 349.] . ActXII,1881, na · 
• . 199.] 

[A8 ct XIV, 8. Where the Court is. of opinion that the 
I 82, s. 359.J · 

. 10. Nothing in this Act shall affect the 
. . liability to arrest and 

defaulter has been guilty 
Commitment of fraudulent f fti d th Savmg of proccedmgs imprisomnent of any per-

:mtccc<lcnt to commence- . debtors to Mo.gistrate. o n:ny o ence u~ er e 
XLV n

860 
Indmn Penal Uode or 

• . 
0 

. • under any enactment for the time beiu.g in iorce 
[IndmnBa~k- for the punishment of fraudulent debtors, it 

mcut of Act. . son for whose nrrest 1n 
execution of a decree or 

order a warJ,"ant has been issued by a Civil or 
Revenue Court before this Act comes into force 
in the territory in which the Court ie established. 

ruptcy Bill, ' f · I · k fi · 1 f d · h' · · 1886, a. 105.] may, 1 Itt I In ·s t, msteac o or ermg ts Impri-

[32 & 33 Vic., 
c. 62, s. 6.] 
XIV of 1882. 

sonment under this Act,, send him to a Magistrate 
to be dealt with according to. law. 

9. Notwithstanding anything in Chapter 
XXXIV of the Code of 

Special provi•ions with Civil Pt;ocedure or any 
respect to arrest before · l . ' d 
judgment. otIC! enactment, a e-

fendant in a suit for 

11. Tl).e proyi8ions of [L. R. 2 Ex. 
Act to bind the Crown. this Act shall bind the D. 47.] 

Crown. 

12. All powers conferred by this Act may be 
Powers excrcisal>le from exercised trom time to 

time to time. time as occasion requires. 

STATEMENT OF OBJECTS AND REASONS. 

lmp1·isonment'jd?' Debt in India. 

A decree or order for the payment of money may be enforced in India by the imprisonment of the 
judgment-de~tor (Ac~ XIV of 1882, s. 254). The Court l~as a discretionary power to refuse execution 
at the same time agamst the person and property of the JUdgment-debtor (s. 230), but has no discre
tionary power to refuse execution either against person or against property at the option of the creditor. 
When an application for execution of a decree is presented, it must, if it i~ not barred by effiux: of time 
and is otherwise in order, be admitted, and then the Court must order execution of the decree accord
ing to the natti1·e of tho appl~cation (~. 245). The Court c'anno~ refuse to issue its warrant for the · 
execution of the decree unless 1t sees cause to the contrary (s. 2o0), and "cause to the contrary," as 
interpreted by the Courts, means sonte cause which deprives the decree-holder of the right to execute 
or to execute against the party against whom execution is sought, or to execute in the mode prayed for.' 

2. A judgment-debtor may, when arrested, obtain immediate release by payment of the debt ; 
but if he does not, he must be brought at once before the Court (ss. 336-337). 

3. The Local Government may by notification* direct that whenever a judgment-debtor is 
arrested in execution of a decree for money, and brought before the 

~ Noti.ficntions have been i.ssued under Court, the Court shall infor-m him that he may apply, under Chapter 
thts sect10n by all Local Governments XX of the Code to be declared an insolvent and tbat he will b 
excepb Hyderabad and Co01·.g. . . ' • ' • e 

dtscharged If he has not comm1tted any act of bad fa1th regardina 
the su'bject of his application, and if he places all his property in possession of a receiver appointed by tb: 
Court (s. 336). 

4. If the judgmeut-debtor expresses hi~ int~nt~ou so to apply, arid furnishes sufficient. security that 
h~ will appear when _called on, and that he.wJII, w~thm one month, apply to be de~lared ~n Insolvent, the 
Court is to release h1m [ro~ arrest.. B~t 1f he fa.tls so to apply, the Court may e1ther d1rect the securi~y 
to be realised, or comro1t h1m to pnson m execut10n of the decree (s. 336). 
· 5. · A person is not to be imprisoned in exec~1tion of a decree for more than six months, or, if the 
debt does not exceed fifty rupees, for more than s1x weeks (s. 342). 

6. Whilst he is ili prison, a monthly allowan~e must be pai? for his subsistence according to scales 
fixed by the Local Government. The allowance 1s to be supphed by the decree-holder, and is to be 
deemed costs in the suit (ss. 338 to 340). · • 

• 
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'1. He is to be discharged from prison- . .. 
(a) on the amount mentioned in the warrant of committal being paid to the officer in charge' 

of the prison, or 
(b) on .the decree being otherwise.fully satisfied, or 
(c) at the request of the person on whose application he has been imprisoned, or 
(d) on default in the payment of the allowance for his subsistence, or 
(e) on his being declared an insolvent, or 
(f) on the expiration of the term of his imprisonment (s. 341) . 

. His discharge from prison does not discharge him from his debt, but he cannot be re-arrested under 
the same decree (s. 341). 

8. By the Presidency Small Cause Courts ·Act, XV of 1882, . the provisions of the Code of Ci~il 
Procedure are applied, with modifications and exceptious, to the procedure in the Small Cause Courts at 
Calcutta, Madras and Bombay. Among the provisions not so applied are those which relate to the 
release of an arrested judgment-debtor on his expressing an intention to apply for a declaration of in
solvency. Chapte.r; XX of the Code, relating to insolvent judgment-debtors, is also not applied to these 
Courts. (See s. 23 and sched. II.) 

9. The Act, however, contains certain special. provisions 1vith respe.c~ .to an ar~ested judgment
debtor. Under section 29 the Court may release lnm f~om arrest on Ius gtvm~ secunty. for payment . 
.And under section 30, if it appears to the Court that a judgment-debtor under 1ts decr~e 1s unable, from 
sickness, poverty or other sufficient cause, to pay the amount of the decree, or of any 1nstalmcnt under 
the decree, the Court may, from time to time, for such time and on snch terms as it thinks fit, suspend 
the execution of the decree, and release the debtor, or make such order as it thinks fit. 

• co No ngriculturist shall be :urcstcd 
or imprisoned in, execution of a decree 
for money passed whether before Ot' after 
thill Act comes into force."-(Act XVH 
of 1879, s. 21, 118 amended by Act XXII 
of 1882, s. 8.) • · 

10. In the four districts of the Dekkhan to which the Dekkhan 
Artriculturists' Relief Acts applJ arrest and imprisonment for debt 
b~•e been abolished in the case of agl'iculturists.* And certain 
special Acts for the relief of embarrassed landholders. contain 
provisions protecting the debtor from arrest or imprisonment in 
respect of the debts to which the Acts apply, 

Im1n-isonment for Debt in England. 
11. Imprisonment for debt was abolisl1ed in England by the Debtors Act of 1869 (32 & 33 Vic., 

c. 62), except in the following cases:- . 
(1) default in payment of a penalty, or sum in the nature of a penalty, other than a penalty in 

rcsp~ct of. a contract; 
{2) default in payment of a sum recoverable summarily before a Justice or J usticP.s of the Peace; 
(3) default by a trustee (Jl' person acting in a ·fiduciary capacity and ordered to pay by a Court of 

Equity any sum in his possession or under his control; . 
(4) default by a solicitor in payment of costs, when ordered to pay costs for misconduct as such, or 

in payment of a sum of money, 'vhen ordered to pay ~he same in his character of an officer of 
the Court; 

(5) .default in payment for ' the benefit of creditors of any portion of a salary or other income in 
respect of the payment of which any Court having judsdiction ~n ·bankruptcy is authori~ed 
to make an order ; 

(6) defau,lt in payment of sums in respect of the payment of which orders may be made under the 
Act (that is, cases of contumacious refusal under section 5 of the Act, see para, 14). 

12. · The term of imprisonment in these excepted cases must not exceed oue year (s. 4). 
18. In cases (3) and (4) the Court bas power to enqui~e into the case, and at discretion to g1,~nt or 

refuse an order for arrest or imprisonment (4·1 & 42 Vic., c. 54, s. 1). 

14. Under section 5 of the .Act of 1869, a ·Court may commit to prison for a term not exceed in"" 
eix wee~s, or until payment of the sum. d~1e, any person who makes . default in payment of any 
debt, or mstalment of any debt, du~ from lnm m pm:suauce of a~y <~rder or judgment of t·hat or any other 
competent Court. But the ~ower 1s not to be. exerc1sed unfe~~ 1~ 1s proved to the ~atisfaction. of the 
Court that the person makmg default has, or has had, smce the date of the order or jndament the 
~eans to pay the sum in respect ?f which l~e has made default, ~ud l~as refused. or neglected to pay it . 
. Proof of the means of the person makmg default m~y be g1ven 1u such manner as the Court thinks 
Just, an.d for the purposes of such proof the debtor and wttnesses may be summoned and examined 
oath, accorping to the prescribed rules.'' A su~mons under this .section is usually called a judgm~~~ 
summons. · · . 

15. It will be obser\"ed that all the cases in wl~ich a debtor is liable to imprisonment under th A t 
t Lord Hatherley, L. c., In Jliddklon of 1869 ~nvolve so~e degree of deliuquency.t And . it ha eb c 

v. OAicllater, L. ~ 6 0h! 1112. held by h1gh a1;1th.ontyt that the Act was distinctly intended t . ~hn 
:J:~el0?,tDf;:13s~Mil v. InpCJm, purpose of PJlDlshmg fraudulent or dishonest debtors. 01 e 

• 
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16.' Sums recoverable summarily before Justices, or; as they are called i.n modern statutory language, 
. Courts of sumljlary jurisdiction, are usually fines. But as ordinary civil debts are in some· cases so . 
. r:coverable, it has'been provided by the Smiunary Jurisdiction Act, 1879 (42 & 43 Vic., c. i-9, section · 
· 3Q). that. an order o.f a Co1_1rt of summary jurisdiction for the payment of a civil debt is not to be enforced 
by tmprtsonment, unless 'the case is such as would make the debtor liable to imprisonment under section 
5 of. the Debtors Act, 1869.. · · · . 

Imjn·isonment jo1; Debt in 8cotlancl. 

17. In Scotland _imprisonment for debt for sums under £8-6-8. was abolished in 1835 by 5 & 6 
Wm. IV, c. 70, but ahmentary debts (that is, debts for the support of the debtor's. wife or children) ,.;ere 
excepte? from the operation of that Statute. In 1880 was pas~ecl the Debtors (Scotlaml) Act, 1880 (43 
& 44 Vtc., c. 34), which enacts, by section 4, that, . · 

"with the exceptions ·hereinafter mentioned, no person shall, after the commencement of this Act, 
. be apprehended or imprisoned on account of .any civil debt. · 

· •r There shall be excepted from the operation of the above enactment-
(!) taxe~, ·fines or penalties due to Her ·Majesty, and rates .and assessments la,~fully imposed or to be 

imposed;' . · · · . 
{2) sums decreed fo~ aliment : 
"Provided that no person shall be imprisoned in any case excepted from the operation of this section 

. for a. longer period than twelve months." · · .. 
The same Act contains _provisions for the relief of insolvent debtors and for the punishment of 

fraudulent debtors. · 

18. 'By the Civil Tmprisonme~t (Scotland) Act, 1882 ( '~$ <~ 46 Vic., c. 42), imp~isonmeut ·for 
ali~entary debts was abolished, except in cases where there is a wilful failure to obey the decree.for the debt 
(ss. 3 and 4), and the maximum term of impriso!lment for failure to pay rates or .assessments was reduced 
to six weeks (s.·5). · · 

Irn2n·isonment fm· Debt in ·!?·eland. 
· 19. In Ireland·the law as to-impri.sonment for debt is regulated _by the Debtors .t\.ct (Ireland), 1872 

(35 & 36 Vic., .c. 57), as amended by 41 & 42 Vic., c. 54, and is ·practically identical with the English 
law. · 

P1·oposals jor amendment · of Inclia1~ Law. . . 
20. On the 17th Novamber, 1881, a circular was addressed by the Government of India to all 

Local Governments and Administrations, stating that the Government of India had under consideratibn 
the question of amending the provisions of the Code of Civil Pi·ocedure bearing upon the question of the 
arrest of parda:ndshi?l women in execution of the decree~ of Civil Courts, but that before cbming to 
any final conclusion on the subject the Governor Geneml in Council thought it desirable to deal with the 
larger question of abolish~ng impri~onmcnt f~r debt! and for this purpose to enquire whether sufficient 
reasons.exist for the contmued mamtenance 1n Inrha of the present system. Local G<;>vernments and 
Admini'strations were accordingly requested to favour the Government of.India with a full expression of · 
their opinion on the. matter. 

21. The replies to the circular disc)osed much difference of opiniob as regards the advisability. of 
maintaining in India the present syl!tem of i~prisonment for debt. 

22. In favour of the maintenance under existing. circumstancE's of the present system of imprison
ment for debt were the Madras Government, the Madras High Court, the Bombay Government, the 
Bombay Hicrh Dourt, the Calcutta High Court, the Calcutta Chamber of Commerce and the Trades 
Association °Calcutta '(unless a change were accompanied by the enactment of a stringent bankruptcy 
law) the British Indian Association, Calcutta, the Board of Revenue, ·North-Western Provinces, 
the Punjab Chief Court, the Chief Commissioner of.the C~ntral Provinces, tl~e Chief ComJ;Uissio~er of · 
Assam {provided the law ~ere so altered as to l?erm1t the 1ssue of process agamst the person ~nly after 
all means of realising the decree by process agamst property have been ~xha.usted), and the Chtef Com
missioner and the Judicial Commi&sioner of Coorg. 'l'he arguments whtch they advanced appear to be 
in the main the following :- · 

(a) that the total abolition 'of imprisonment for debt in India would be premature, and would 
remove from the Statute Book the only check upon the frau~ulent·al~enation of property 'by 
solvent but dishon~st debtors; 

(b) tba.t legislation. has proce~ded quite · far eD:oug
1

hdi.n relie~ o1fdt~ffie ju1dt~m~nt-d~btort1 whiledtbore are 
• Sir c. Sargent, of theBomb:iy High Court,. m n la specta ~ cu les Ill exec~ mg a. ocree by 
· wrote:- . . . attachment of property when the JUdgment-creditor 

"The leg:il incidents. of the .un~IVI~cd is a member of an undivided• family. Credi~rs are 
~in~;:~~i~~~~~\;~h~\eM~h~~!~:: not, _i~ is said, in the habit of proceeding. to ex-
1 .. ! of descent, and, though last no~ trem1t1eS unless the debto.r has the means of liquidat
leaat, the practi~e o~ creatil!g b~namrdl ing a portion at least of the debt. The men who !o 
titles ao common m th1a country, afl'o t · e f, th t t th h bs · t 
the dishonest dobtor ondleaa opportuni, o prt~on a.r or . e mos par ose w o o • tiD& e y 
ties of b."Lffiingthe efforts ofthe judgment· refuse to pay the1r debts, and cases of impnsonment 
creditor to''llottach hi~ property." · · for debt are pot numerous;· · 

VJ,-57-2 
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(c) that the abolition of imprisonment for ciebt wo~la deprive ienders of personal security, Would 
thereby ~epreciate credit, and would involve. an increase in the rnte of intere~t, _already very 
high. ·In the case of agriculturists this might seriously impair their ability to pay the_ 
land-revenue; · · : . 

(d) that abolition of imprisonment for debt should only be attempted· whe~ the ha'4its of ~ecrecy;_ 
engendered by centuries of oppression, have partly worn away,· and when transactions" are 
.open and the registration of deeds and bonds has become habitua,l. When the debtor's 
prop!lrty can be easily traced and seized in execution of a decree, theu it will be reasonable 
a!ld right towitl~hold execution on the body of a pauper debtor except as a distinctly excep
tiOnal and penal measure in the case of fraud . . 

23. "In support of the abolition of i~pris~,nment for debt were the following au'thoriti~s· ;..,-
. (a) the Adv~eate General of Bengai, who ad~ocated the introiluct~ou of ~he E.nglish system/ because 

there IS no reason why the matter should 1not be regulated m Indm as m England,. 1f pr.oper 
exceptions and limitations, as <;ontained in the English Dr.btors Act of 186(), . a~e . prescn~ed, 
and because the abolition of imprisonment for deht would not cause any pubhc IDJury, while, 

·on the other hand, the present system in most instances operates only as a means of op-
pm!iion, to the total t:uin of the party imprisoned and of his family; · · · . · 

(b) the BenO'ai" Government which while not prepared to resist the opinions of the local officers 
tha~ ~bolition would 'at pres~ut be premature, thonght that, if au alteration of the ban~J:tiptc~ 
law were at any time undertaken, measures mic•ht·.then be adopted for the. abohtwn of 

· imprisonment for debt in cases where fraud is not ~stablished against the judgment:debtor ; . 
(c) the North-Western Provinces and Oudh Government, which re!!'arded the existing 'practice of 

placing in the creditor's hands the power ·of selecting. his ·own method of coercion · a3 .a relic · 
. of the old semi-barbarous debt laws which has now been · eliminated from almost every 
ci~ilized code of judicial procedure . . The preseut 'system · operates with severity against· all 
debtors, honest and dishpnes.t, indiscriminately. The power of subjecting a d~btor to . arr~st 
and imprisonment should be entrusted not to the decree-bolder, but to the Courts, and Its . 
exercise sbould be limited to 'cases where clear proof. exists of fraudulent and cont.uma~iou~ 
atte~pts on the part o( the jndgment~debtor to defeat the operation of a decree. Impnson
ment is especially hard on the cultivator. and 'vOl·kiug-man, whom it deprives ·of .their: .means · 
of subsisteu~e and of pro~ding for their families ; . · . 

(d) the Nqrtb~Western Provinces High Court, whi1::h advocated the abolition . df imprisonment for 
· . ·debt, as'it is doubtful whether "auy useful purpose is served by the peri)etuation in this 

country of that remnant of barbarism"; 
(e) tbc Punjab Government, wl!ich · believed that th ere is some reason t'O fear that, under the 

present system> creditors occasionally mak"e use of the .Jaw to gratify vindictive feelings or 
personal spite, and to coerce debtors to sell their land and property at a price below its proper 
value or to. relinquish thl!ir just rights. Discretionary power ought to be expressly allowed ·. 
to the Civil Courts, imprisonment not being res01'ted to as au ordinary process of execution 
of a 'decree, unless the Court is·satisfied that there has been fraud or wilful concealment of 

. ·property; . 

1f) the Chief Commissioner' of British Burma, who pointed .out that the imprisonment of debtors 
· who are paupers, but who are not fraudulent, does no real good to any class, works directly . 
and indirectly great harm to the poorer classes, ll.nd causes a distinct loss to the community' 
at la.rge. The practice of permitting such imprisonment has been gradually circumsct:ibed 
among other civilized nations; among some nation~ it has absolutely ceased ; ~nd there is no 
rea~>on why the way should not be paved for the disappearaqce ·of the system ip India. 
Civil Courts should be allowed to grant execution against the body'of jndO"ment-debtors 
ngainst whom· ther~ might .be pl'ima facie groubd for presuming fraud or "'bad conduct 
'\lnless t.he presumption were rebutted by the judgment-debtQr.; · ' 

(j,) the J.ud~cial ~ommissioner .of British Burma n~d · the Record~r of Rangoon, who were of opinion 
that 1mpnsonment for debt should be abohsbed, except m case of fraud which should be 
punished criminally. The Recorder recomincnded that the law as it now ~btains in EnO'lanc1 / 

'should be applied . to India; "' 

(h) the. Resident ~t ~yderabad, who considere? th.at the present system of imprisonme.nt for debt 
1s not w:anted to c_o~pel yayment~ wlule It may be used to bring undue pressure to bear 
upon a ~ebtor, especially tn an agncultural co:mtr.>: where interest. in4and is generally given 

· as secur1ty·for. debts,. He recommended that truppsoument for debt .should be retained onlv 
,to l_llee~ .cases In winch debtO'rs abscond or endeavour to fraudulently evade meetina therr 

· obbgattons. · "' 

24: Thus, the p~pondera~ce o~ ~pinion wa~ on the who!~ in favour .of the maintenance of im rison-
ment for ~ebtun~er the present cond1t10n of Iudta, but a cous1derable ana influential minority,; 

1
·n 

favour of 1ta abolition. - ere . . 
25. The. ar~unen!-B on which the upholders of the present system rely fu.ll into tw~ classe . fi t 

tgu.mef!.l ts whtch! .1fv~bd e:t all~ are v4lid fo~. England ~ well as for India; and st>condl · 5 
• rs 

'On the spec1al cucumslaucea and CO!ldtttons of Ind1a, · · y, arguments . . 
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1 

To argum.ents of the first <:lass belon.IJS the assertion th~t "to remove from the Statute Book 
Je penn ty of arrest anti imprison·ment in execu'tion of a decree for money would be to paralyze the 

comruerce and trade of the country." The same objection was made in ,England, first to the abol!t!on 
• ~ee Lord Cottenhnm's speech in 1&w on the of arrest on mesne proces~, * and afterwards to the aboht1~n 

CrcdJtors <~nd Debtors Bill; H<~nB<~rd, 74, page 453. of arrest on final process. The power of arrest was remov
ed, and neither commerce nor trade showed ·any symptoms · 

. of paralysis. . 
_27. Tho~e who up~ol~ imprisonment for debt, not as being generally expedient, but as being 

~~~cially reqUired for India, do so mainly on two grounds: first, the complexity and obscurity of Indian 

d
1.ffies 1·t~ profpderty ·;.an~, secondly, the exceptional prevalence of fraud in· India, an~ the exceptional 
1 .?u t1es o etectmg 1t. . 

As to the first ground, it has been .reinarked that if it is wron" to allow a debtor to pledge his 
rersoh afi secu~ity for his debts, it is not the' less wronO' because, owiug 

0

to the defect of Indian property, 
a\~, e nds dJ!ficulty in giving a satisfactory security ~v.er his' property. . 

In the argument based on tlie prevalenC'e of, and difficulty of detecting fraud, there is undoubtedly 
·muc~ force,. t~1oug~ it ·may 'be doubte·d whether the obstacles whicl~ can be placed in t~e way of a. 

. credJtoJ: reahzmg hts debts. are not as great in Engl'and as in India . .' But, however -this may be, to 
make an honest, t_hough needy, debtor liable to imprisonment, simply because fraudulent debtors 
are numer01~s anrl difficult to detect, appears· to be as unjust' as it would be to make homicide by misad
venture pumshable by death, simply because the crime of murder was rife [l,nd hard to prove .. 

·28. _There are in th.e opinion of the Governm$)nt of India two principles which ought to be 
observed. 11?- every !aw of debtor and creditor. The Courts ought not to give effect to' any pledge by a 
d~btor eJthez: of ·h1s pe.rRou or of the bare necessaries of life: The debtor ought not to be allowed, by 
~IS own achon, supp!emented by the action of the Courts, either t<l deprive himself of his personal 
hberty~ or ~o .reduce h1mself to starvation. If he cannot obtain credit except on one or .other ·of these 
secuntles, 1t ·Js better that he should not obtain credit at all. Experience acquired iu the Dekkhan goes 
to sho'Y that these principles. are as appli'cable to India as to Enrr\and. The Code of Civil Procedure 
r~cogmses oile of ~hese principles by exempting from seizure for debt the · debtor's bare means of sub
SIStence. But. thts recognition is nullified by the refusal to adopt the pri,nciple of exempting the debtor's 
person ~rom seizure. Of what use is it to reserv·e by law to the d ~;btor the bare neceRsaries of life, when 
h.e cat; be compelled .to give them up by the threat of imprisonment? By those who advocate the 
retentiOn of the present systein, much reliance is placed on ~he very small proportion of actual imprison
~ents tb warrants of arrest; and the inference drawn from this proportion is that the law, though harsh 
m 'theory, produces no ha'rdships in practice. But there is reason to believe that, in the great majority 
of cases, exemption from arrest is purcl:n~c<! either · by renewal of bonds on extortionate terms, or by 
surrender of property wh~ch the law has exempted from sei;mre, or by surrender of property which does 
not belo11g to the debtor at all, but to his 'relations or friend~. In other words, the law enabl~~ a 
creditor to do indirectly what 'it forbid s him to do directly. · · 

~9. It:is said t.hat the honest debtor ha~ an easy way out of prison through the door of insolvency. 
But In the first place, the honest debtor .ought not to be sent to prison at all; and in the next place, 
the door whieh is provided for his release is, . for some reason or other,'very rarely '\sed. 'l'here is,. or 
was until recently, a strong concurrence of opinion to the effect that the Insolvency Chapter of the Code · 
of Civil Procedure is practically a dead letter. As to the causes of it~ failure,-whether it is to be . 
accounted for by the preliminary . proceedings being unnecessarily cumbrous or expensive, or by the 
difficulty of sntisf~ing the Court under section 35.1 that the debtor has not been guilty of any kind of · 
misconduct, or by Ignorance of the h"'~ and of the modes of relief available to debtors,-opinions differ; · · 
.but about the fact of failure there appears to be no difference. 

. 30. Since 1883 the Government of .India -has received and published reports obtained from Her 
l\iajesty's representatives abroad on the systems of imprisonment for debt in force i.n the yarious countri?s 
to which they are accredited.'. '!'hose reports showed that imprisonment for debt has been abolished lll 
nearly all civilized countries. · ' 

31. Having regard to the state of the .law in the United Kingdom, to those reports, to the 
success which has attended the abolition of imprisonment for debt in the case of agriculturists to .whom 
the Dekkhan Agriculturists' Relief Acts apply, to some · expressioni! to be found in the opinions of the 
authorities who considered the dntft Bankruptcy Bill of 1885, and to the advocacy by the Lieutenant-.. 
(}overnor of the North-Western Provinces and Chief Commissiouer' of Oudh, and by the Chief Justice 
and Judaes of the Hiuh Court of Judicature for the North- Western Provinces, of the entire abolition of 
the proc~ss of arrest f~r debt, so far as it is a proc~~s that .c~m be S><t in. moti?n at the discretion o~ the 
creditor, and of the enforcement of the proce~s bemg resbncted to easel! Ill whtch the _Courts are satisfied 
that ' there have been fraudulent and contumacious atten'lpts to defeat the operatwn of decreqs, the 
Govern'ment of India has decided to. introduce a Bill giving effect tentati\·cly and, in the first instance, 
within a limited area to the p~licy whi'cl1 dic.tated the English Act of 1869, and is believed by several 
authorities of weight to be applicable to Indta. · · 

. . 'P1·ovisions of Bill. 
32.· Sectional and 2.-It is proposed tha~ the measure shal~ apply' in the fir~t. instance to the North

Western Provinces and Ofidh, and be extendtb~e to other ~~ovlllces, o~ to part1cular classes of debto~ • 
in other Provinces, by Loc11l Governments wtth the- ,prevJous sanction of the Governor General lD 

Council. • • 

• 

. , 
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From the op!nions recorded by the Chief CommijSioner .an~ by :Mr: MacEw~~· the Ofi!ci~ting 
Recorder of Rnag~o~, on the dmft Bankruptcy Bill of 188.5, and by the Recorder, JudJcml Commissioner 
and ot.her authontJes, European and Native, on· the circu.lar of .1881, there appears to be·a ~trong 
feeling in Bunna in flLvour of a'bo1ishina imprisonment for debt where t.he .debtor has not been. gmlty of 
frau.d .. But it is considered desira\ile 

0

that the .P;oposed Act should apply in the ~rst iustnnce to .the 
temtoncs under one Local Government, and that 1ts effect tliere should be nscertamed before the Act 
is. extended to other parts of the country. · . 

The date on which the Act is to come into force in the North-vVestei·n Provinces 11nd Oudb is the 
lst of January 1888. If therefore the Bill is passed during the present yenr, decree-holders will have 
more than twelv~ months within which they may proceed arrainst their j.udgment-aebtors under the 
provisions of the Code of Civil Procedure. in Englaud the · 1~eriod which elapsed between the pa>sing 
and tl)e comitJg into force of the Debtors Act, 1869, was Jess th~n fi've months. . 

. 33. Section 4.-This section is based on section 4 of the Debtors Act, 1869, but applies only to 
arrest and imprisonment for default in compliance with decrees n.nd orders 9f Civil and Revenue Courts. 
Clause (c) is specin·!ly designe~ -to check those fraudulent ali·en~~ion~ ·of propert~ · ~y soll·ent but di.s
bonest. debtt,>rs winch are reherl on by the opponents of any mitJgatiOn of the exrstmg law qS the mam. 
justification Qf imprisonment for debt. · 

34. Sectio1~ 5.-This section, followin« the 41 & 42 Vic., c. 54, permits the Court to refuse, either 
absolutely or on terms, an application for thA arrest or imprisonment, or . for the release or discharge 

. from arrest or irn.prisonmeJ;Jt, of a defaulter who is a trustee or person acting in ·a fiduciary capacity and 
is required, as silc)l, to pay any money which is in· his possession or under his ·coQtrol, or any money for 
which he is accountable and of which l1e· has not discharged himself. 

The origin and object of this clause are. stated as follows by Jesse!, M. R:, in Marl'is v. Ingram 
(L. R. 13 Ch .. D. 343) :-

" Tl}en we come to the Amendment Act of 1878, which was passed ·to meet a special class of cases, and 
the history of that Act was this: An application ·was ·made before me for the imprisonment of a trustee who 
had been ordjlred to pay a sum.o£ money. , It was a very hnrd case, one of an unintentional breach of trust; 
a.nd though the man was actua.Jiy dying, I hndno nlternntive but to nmls:e an order. Then I had vario.us other 
cases' before me which led me to regret that the Court had no discretion, for it not unfrequently happened 

Th. • to th d f lt .6 d that a person who came in strictness under tbe first class of offences• 
• ... at 11 &By, e e BU s epec1 c 'It f 1 ff · U d · 1 · t '! ·n 31! & 33 Vic. 0 Gil 8 4 was not gu1 y o nny morn o once. n e::- t 1ese cn·cums ances 1 

• ' ' ' • • thought it ~vould be· wise and prudent that 11. discretion should be given to 
tbe Courts to deal with exceptional cases, but not with . the intention of repealing tho exist.ing Act. :f4r. 
:Marten, being a member of the Legislature, then udop~od my suggestion, and procured· this . Amendment Act 
to be passed." . . 

35. Sectlo11 6.-Tbis section empowers the High Court an:l the Chief Controlling RevenuP.~autho
rity to make rules for regulating the procedure to be followed in the Courts subordinate to them 
respectiv!llY in inquiries as to the liability of persons to arrest and impri.sonment on the ground of fraud 
or contumacy.· 

. . 
36. Section 7.-This Rection modifies the operation of enactments anthorisina arrest and imprison

'ment for default in compliance. with decrees and orders of Civil and Revenue °Courts for payment of 
money. 

Clause (a), following the Code of Civii Procedure, limits tl1e term of imprisonment. to six months · 
. . notwithstanding that section 163 of the North-Westei·n Provinces Rent Act, 1881, authorises imprison~· 

ment in certain cases for so lonz. a period as two years . 

. Cl~use (b) te~ieves ~he decree-holder of tl1e Iiabili~y to maint'ain his j':ldgment-debtor.while in prison, 
If 1mpnsonme!lt ~s reta;Ine?, not as a .mo.d~ of en~orCI.ng .l?ayme~t but simply as a plimshment, it will 
hardly be possible to conti.nue. the hab~hty. Tills habih~y existed. · ~nde!'· the old Insolvency ;Law in 
England, and the Act wh1ch 1mposed It was once descnbed· as giVIng . the creditor "the power of 

• H sa.rd 74 451 imprisoning and tormenting his debtor at the expense of as. 6d per · 
au ' ' page • week."• lf it is abolished, great care should . be taken tha~ imprison-

ment i.e not inflicted except in cases .of misconduct which deserve punishment. 

•• . <Dlau8e (c) requir~s that the .de.fa~Iter, t.ho~gh i~ the civil jail, sha1! n~vertheless be subject, as nearly 
u C!rcu.~stances admit, to th~ discipl~ne prescribed m the case of a l:rnmnal prisoner· undergoing sim-· 
-pl~ unpr!Son~ent. Where a person 111 ?r?ered to pay a fine, the nature and term of his imprisonment 
1ril,l be ~gulated by the general law. 'I his clause rela~es to the othP.r cases in which a. debtor is liable 
to 1J1lpnaonment. These cases, as before obseFvcd, all mvolye some degree of delinquency (L R 6 Ch 
1.57), al).d tb~ imp;isonment contemplated by the Bill,~ by the En!:\lish Act (L .. n: 13 Ch. D. 343) i~ 
B!~fle,,that JS, wtthou~ ~ard labou~. ?-'~e ea:ect of th1s clause 'YiU be to d~pnve the defaulter, a's a; 
OlVl pnso~er, of .the prlVllege of mamtammg lumself, and purchasmg or receiving from private sou 
food, clothmg, bedding, and oth"er necessaties (Act XXVI of 1870, s. 34). rces 

. Clause{~ pro~ides that, except where the arrest or imprisonment is for default in payme t f 
the defau ,ter, when once arr.ested or imprisoned, shall not be released from lll!rest, or · di· h 0 a 

mthout the order of the Court. The Court may grant the order oi: refuse it If . ~c n;ged 
. defaulter may appeal. · • · 1 re1uses 
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Clause .(e) so far modifie~ clause (29) of section 588 of the Code of Civil Procedure :lS to admit of 
an appeal being preferred from an order for itnprisonmeut in execution of a decree. 

' 37. Section 8.-This sec~ion follows section 35!) of the Code of Civil Procedure in providing that 
where the Court !s of opinion that the defaulter has been guilty of au offence aga!nst the· Indian. Pen~l 
Code or nny speetal enactment for the punishment of fr~~.udulent debtors, it may, mstead of orJermg h1s 
imprisonment in the civil jail, send him to a :Magistrate to be dealt with according to law. 

38. Sections 9 cmcllO.-These sections contain special provisions with respect to arrest before 
judgment, :md save proceedings taken before the .Act comes into force . 

39. Spction J.l.-lt has been decided Inn Hecwcns Sn~ith (L. R. 2 Ex. D. 47) that the English 
Debtors .Act of 1869 does not apply to a case in which the defaulter is a tleb~or to the Crown. lt is 
proposed that the Indian .Ac~ shall have the like effect as against the Crown where a. de~ree or order for 
payment of money is made in its f~vour by a Civil or Revenue Court, as it will have aga10st a subject. 

4·0. The question of giving the Cour~s a discretionary power to refuse an order for the arrest and 
Imprisonment of a judgment-debtor, or at least of a female judgment-debtor, will be considered when 
next the Code of Civil Procedure comes under revision; 

(Signed) c. P. TLBERT. 

The 9th Jt~ne 1886. 
S. HARVEY J A:MES, 

Otfg. Secretary to the Government of India. 

vr.-57-3 
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PART VI. 

• 

B I L L S 0 F THE G 0 V ERN M E N.T 0 F I N D I A. 

LEGISLATIVE DEPARTMENT. 

The following Bill was introduced into . the 

Council of the Governor Genera.! of India. for the 

purpose of making Laws a.Ii.d .Regulations on thl:! 

9th J nne, 188G :-

. Bill No. 9 , of 1886. 

THE DEBTORS B,ILL, 188.6. 

CONTENT~ .. 

. SECTION. 

1. Short title and commencement. 

2. Extent. 
3. Definition. 
4. ·Enforcement of decree. or order for mnney 

by imprisonment permissible in excepted cases 
only. . 

· 5. Discretionary po.wers of Courts in some ex
cepted. cases. 

6. ·Power to make. rules for guidance of. Courts in 
· other excepted cas'es. · 

7. Prov.isions as 'to iinprisonment under Act. 
8. Coinmitm~nt of fr~udulent debtors to :Mngis

trate. 
9. Special provisions with respect to arrest'b.efore 

judgment. · · 
10: Saving of ·proceedings antecedent to commence

ment of .Act. 
11. Act to bind .the Crown. · 
12. Powers exeroieeable ~om• time to time. 

vr.-57-4 

. . 

.A Bill to a'IH.encl the la~u ?'elating to 111tP1'i8on
. me1~t for Debt. 

WinmE.A.S it is. eX]Jcdient to amend the lo.w 
relating to imprisonment for debt; It is hereby 
enacted as follows :- . · 

I. This Act may be c~lled the Debtprs Act, 
· . 1886.; and it shall c~;~me 

Short tltlonn<lcommcncc· 1. t fo th fi t d mcut. · . , n a rce on. e rs ay 
· of January 1888. . 

2. (1) '!'his. Ac.t shall extend, in the first in-
. . E t t stance, only to the terri-

. x CJI • • • tories administered . by · 
the J~ieutenant-!}overnor of the North-Western 
Provinces and· Chief Commissioner of Oudh . 

(.9) But any other Locri.l Govornment, ~ith 
the previous sanction of the Governor General 
in Council, may, by notification in the official 
Gazette, ext-end this ·Act, with effect on and from 
a day not less remote than one year from the date 
of the notification, to toe whole or any ·specified 
part of the .territories under its administration or 
to any class of debtors within the whole or any 
speci lied part of those territories. 

3. In this Act the. expression " Revenue Court" 
Dcfinitiori. . I)'Jeans a Court having 

. jurisdiction in suits for 
the rent, revenue or protits of land. . . 

' 

4. Notwithsta~Jding an~~ing' in the Code rAot XIV, 
of CIVIl Procedure or any 1882, L 2M i 

Enforcement o£ <l"':rec ~r other enactment, 11. per- AotXII,l881, 
order for mou~y. by ~mpn- son shall not b 1' bl •· lli6: Act 
8011ment perm1BS1ble 10 ex· e 1!1. e XIX,·l868, •· 
ccptcd cases ouly. to atTest or imprisonment 109.1 

for default in compliance XIV of 1882. 

.. 
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with a decree or. order of a Civil o1· Revenue 
Court for payment of money except . in the 
following cases :- · 

(Act X, 188:"!, 
s. 480: Act · 
XlY, !882, 

(a) where the order is fot· payment of a fine; 

ss. 170, 174 & 
412.] 

[32 & 33 Yic., 
c.62,s.4: 

"(b) w~ere the defaulter is a trustee or pet·son' 
acting in a fiduciary capacity, and the ·· 
decree or· order requires him, as ·such, "to 
pay any money which is. in his possessio~ 
or under his control, or any mq'lley· for 
which he is accountable and of wh·ich be 
h~s ntrt disch~·ged himself ; . 

Oua'rdi1111R 
and Wards 
BiU, 

• 1886, s. 38.] 

[L. R. 6 Ch. 
156-158.]. 

(.Act XIY' 
1882, s. 339. J 

(c) . where the Court is satisfied that, ·since ·in
. curring the liability in respect of which 
. the dec1·ee or · order was made, the · de
"faulter has frauQ.uleutly transferred, con-

• cealed or i·emqved ll:DY pm:t of his pro-· 
perty, or.· committed any other act of bad 

"faith in relation thereto, w"ith the object 
or effect of impeding the enforcement of 
the decree or:ordei· by "the attachment and 
sal~ of his property ; · 

!32& 33 Vic., 
c. 62, s. 5.) 

(d) where the Court is satisfied . that the· dc
faul ter either has, . or . has batt· since the 

. date of the decJ•ee or ·order, the means· 
to pay the money, and has refused 01; . 
.without rea>~onable cause neglected, or 

· · refU6~s or negle?ts,· to pay the same. . 
(41 & 42 Vic., 
c. 54.) 

5. In any case coming· with1n tlie .exceptio~ 
Discretionary powers of specified in chLUse (b) of 

Courla in some excepted section 4 the Court may, 
cases. afterinqniry into the case, 
grant or refuse, either absolutely OJ' on tcrmsj 
any application for the arrest qr imprisonment of 
the ·defaulter, or for his release from arrest· or 
discharge from imprisonment. · 

r Act xn·, 6. (1) .'fhe f'figh Court, with respect to .Courts 
,IS82,a.28_7: . Poworto.makernles for . subordimiie to it, and 

• YJ.6~ 33 Y.jo., guid\Luco of Courla in other·. the Chief Controlling 
c. ·• 8

• "· cxocpte<\ eaQca. Revenue-authority, with 
• respect to Courts subordinate to it, may, with 
t.he approval of the ~ocal Government a.ud the 
sanction of the Governor Geuera.l in Council, 
.make rules for regu.lating the procedure to be 
observE>d in inquiries for dete1:miniug whether 
the cp.se of a def~~.ulter for '~hose 11.r.rest or impri
sonment -application has. been made is . a case 
coming within the exceptions specified in clauses 
(o) and (d) oli section 4, or withi1i either of those 
exceptions. · 

. (~) Rules may be ma~e under this section-,. 
(a) for the territories administer·ed by the 

• Lieutenant-Governor of the North-West
ern Provinces and ,Chief Commissioner 

•of Onqh, at any time after tho passing of 
this Act, and' · . . · · 

· (b).for territories under the administration of 
any other Local Govet:nment, at any time 
after ~e publication of tb.e notification 
extending this Act to those . territories or 
to any class of debtor~. therein ; · 
' . . . 

. . 

but rules so made shall not take effect mitil the ·· 
Act comes into force in the·territori~s for :which 
they have been.madc. 

·(S) Au authority mald11g ,:ules.·under this sec
tion shall; before making the rules, publish · a 
clraft of the prol).osed rules. in such manner as the · 
Governor General in Council, by· notification in 
the G~'zette of Iml·ia, prescribes. 

( 4) 'l'here shall be p~blished with the draft a 
notice specifji11g a. elate at or after which the 
~raft will be taken. into consideration. 

· . (5') 'l'he anthoiity maki~g tire i·nles ~hall· 
receive and consider any objection or suggestion 
which may be made by any pe1·sou with respect r 
to t.!1e draft before the elate so spc;Jcified. · 

(6) A rule ·;nade uucler. ·this sectiqn slmll not 
take effect until it has been pub.lished in the local 
official Gazette. . · . . 

{'l) The publication in that. Gazette of a rule 
purporting to he made tJnder this section shall be 
·conclusil•e proo-f that it has been duly made. 

7. The opci·at iou of the enactment nuder 
· wiJich the defatil ter is · 

· ProYisions ns to impri· · I" bl · . 
sonmimt under Act . · · ra e to ar!·est or Jill" 

pr! sOnl)lent m any case 
coming within the exceptions specified in clauses 
(b), {c) and (cl) of section 4, or "!vi thin any of those 
exceptions, or is entitled to release from .the 
arrest or dischrwge from the imprisonment, ' shall 

·be subject to. the following provisions, namely:-

(a) the defaulter may be iil1prisoued for· such (Act XIV, '" 
· term, not · exceeding six months, as the 1882, s. ;n2, . 

C t d
. t .Act XII, ~ 

om· tree s; · . 1.881, s. 163.') 

(b) no allowance for the subsistence of the [Act XIV, 
defauJte1· · or for snpplyinrr him ~ith ·cloth- 1882, s. 339: 
·. · ' d · · ' 0 

· .Act Xll ,1881, mg or be · dmg, shall be payable by the ss. 1G5 and 
person on . whose application the .order for 166: & Act 
the imiJ.risonmcut of the defaulter is made · XXVI, 1870, 

. . . . .. . ' s. 36.) 

(c) during the term of his imprisonment the 
defaulber · shall be nmiutained at ·the 
expense of the Governn1ent·, and be St<bject, · . 
as nearly as cil-cumstnuces admit, to . the 
discipiine prescribe(1 in the case of a CJ•imiual. [L. R. 13 
prisoner jiuclergoing simple imprisonment; . . Ch. D . .343·1 

(cl). notiYitlistandin~ tite pay1pent" of the mo)l·ey [Act XIV, 
m respect of . winch the. decree or order w·as 1882, ss. 33G 
made, or any anangement for the payment ~~41is~/·c'. · 
~hereof.or pro\)f o~ prcse~t iua?ility to pay iG3.J ' ~ 
1t, or auy expr~sswu of. mtcnt10n to apply 
for a ?eclaJ:a.tJhn of msolvcncy, or any 
declanttwu ot msolv~ncy, . or any request by r 
the person Ol) vihose applica.t.ion the order · 
for the arrest or impr.i&ontilent w1is made, 
the defaulter .shall not be released from 
arrest, or, if he is in prison and the term .of 
his imprisonment is not fulfilled, be dis-
char~ed from. prisoJ?, without the order of 
the Coln't j · . · . . . 

(e) an nppe.al from tltc order for the imprison- [Act XIV, 
mcnt. of t.h? defatJlter, and . from an order 1882, s. vSS 
r!lfus111g Ins relell;Se or dischar"'e d (29).) 
.1 ( l) £ th" . . s un er cause c o. 1s sec~10n, s~all lie-
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. (i) if the .Cou~t"~akb]g the .order.' is ~Civil 
Court suboi·dinate for the purposes · of the 

. XIV of 1882. . Code of Civil Procedure to the District 
Com:t, then to the District Court 

(ii) if . tli?. · ~o~rt nlaking the ord~r is ·any 
other CIVlt Court, then to the High Court 
·and · ; · ' 

money only who has· been arrested befor~ judg
ment shall not, as such, either be req.Uired to 
give sec11rity for his appearat;~ce at any t1!De after 
the day on which judgment is given, or, 1f he. has 
been committed to prison, be det"ained in pr1son 
aftet· that day : 

(.iii) if the Cotut 1naking the order is a 
Reyenue Court! then to · the authoi·ity to 
whwh appeals he from orders of the Court 
relating to the .execution of decr~es, or 
whe.re those. orders of the Cou1·t n.re· final; 
to such authority as the Local Govemmeut 

Provided that, if judgme~t is given against 

[Act XII, · may, by notification in the official Gntette, . 
1~81, s. 199. ] . · appoint in this behalf; 

. th.e defendant, anP. the decree-holder applies, on 
the day on which J'udgment is.given, for the en
forceJ.llent of the ecree by the imprisonment of 
the. judgment-debtor, the Court q~ay require the 
judgment-debtor to give snch'secmrity.as it.thinks 
sufficient for his appearance at any time whe11 
called ·upon while the application is pending, and, 
if he fails. to give the security, m~y commit him 

~~st~!X:i2 , and the order pas~ed on the appeal simi~ 'be 
ActXII,1SS1, final. . 

. to Jll·ison, or place him in the custodj of au officer [Act XIV, 
of the Court, uutil.the 'disposal of the application. 1 88~,"' 3.!9.1 

s. 199.] 

[Act XIV, 
JSS2, s. 3;39.J 8. ~Vhere the Court is . of' opinion that tlte 

· defaulter has been guilty . 
Commitment oi fraudulent £ "" d h 

10. Nothing in . this Act shall nf'Fec.t the 
. . . . liability to a'rrest and 

Stl.\'mg o( · proccr.dmgs imprisonment of any per-
nntccedcnt to commence· ·· dcbtots to Mngistmtc. . o any oueuce uu er t e. 

. xLv· f 1860 · · · . Indian Penal <.:ode or 
: • 

0 
• umlei· any enactment for the -time being in Ioree 

~~:;:!~~nB'B:h· for the punishment of ft•attdulet1t debtors, it 
1t'Sfi, s. 105.j may, if it thinks fit, instead of or!le1:ing his impri-

meut of Act. . son for . whose arrest m· 
pxecution of a decree or 

order a warrant· has ·been ·issued by a Civil ot· 
Revenue Court before this Act comes into force 
in the territory in which the Court ie established. 

[32&33 Vic., 
c. 62, s . G.] 
XIV of 1882. 

sonment·under this Act, send him to a Magistra~e 
to be .dealt. ":ith accot•ding to IM~. . . . . 

9. Botwit~1standiug. anything in Chapter. 

Special provieions with 
respect to nnest bcforo 
judgment. 

XXXIV o'f the Code of 
Civil Procedure, or ony 
other enact:meut, a de
fendant in a suit for 

Act· to biml the Crown. 
11. 'l'he 'provi~ione ~f [L. R.:?. Ex. 

this Act shall bind 'the D. 47.) 
Crown. · 

12. All. powers conferred by this Act inay be 
Powers exercisable fro111 ·exercised frQm time to 

time~ t\mc. time. as occasion requires.· 

STATEMENT OF OBJECTS AND REA.SONS. 

bnzh·isonrncnt for Debt ·in Inclia. 

A d~cree or order for the pay·meut of money may be enforced in T ndia by the imprisonment qf 'lite 
jmlament-debtor (Act XIV of 18t>2, s. 254). Tlte Cotu·t has a discretiouary · power to refuse execution 
at tLe sa me time against the person aud property of the judgment-debtor (M. 2:.!0); but 'has ·no di~cre
tionary power to refuse execution either against persop Or against (WOpet:ty at the option of the creditor. 
When au application for execution of a decree L~ presented, it must, if it is not baiTed by efflux of time 
aud is' othenvise in order, be admitted, .o.n<l then the Court must order execution of the decree aceu1·d
ing to the naltt?"C of the c~pplication (~. 245). The Court cannot refuse to issue its warmut for the 
execution.of the decree unless it sees cause to the contrary (s . . 250), and "cause to the contrary,"· as 
·i!1terpreted by th~ Courts, means s~n~e cause which ~lep!·ives the decree-holder.of the right to execute, 
or to execute agmnst the party a.gamst whom execulwu. ts sought, or to execute Ill the mode prayed for. 

· 2. A judgmeJ:!t-del:ttor may, when arrested, obtain inunediate release by paymept of •the debt; 
·but if he does not, he must be brought at once before the Court (ss. 330-337). . . . 

3. The Local Governm~nt 111ay by t~otificatio.n* direct that wheuever a judgment-debtor is 
. arrested w executiOn of a decree for money, and · brorJght before the 

~ Noti.fic~tions h:wc been iss~~d mu~cr · •• Court, the Cpur.t shall iuform him t~1~t he may apply, nuder Clmpter 
tlus scctwn by all Loc~l Go,ernmet ts XX of the ·Code to be declared an wsolvent. and ·that he will b 
except Hydcrabtld aud Goorg. . · . ' . ' . e · · · · dtscharged 1f lte bas uot comrmtted any act of bad fatth reonrdina 
the subject of his ·application, aud if he places all his property in possession of a receh·er a,ppoir~teJ by th~ 
Court (s. 33G). · 

4. If the judgmeut-debtor exp~esses l1i? iut~t)y~Oll so to apply, and furnishes suffic;icnt. security that 
· he will appear ~vh~u .called on, aml tltat he. will, w.ttbm one month, applf to be de~lared ~n msolvent, the 

Court is to release ]mn · ~rot? arrest .. J3t~t 1f he fa.tl:> so to n.pply, the Court may etther·~trect the security 
· to -be realised, or cormmt hun to pnson Ill execution of the ?ecree (s. 336). . . · 

5. A. person is not to be imprisoned in exec!ttion o( a decree for more than six· months, or, if ·t!J& 
debt d6es not exceed fifty rupees, for lllOre than stx we,eks (s. 342). · 
· . 6. "thilst lie is in prison, a ~onthly allo~van~e must be pai~ for ~.is subsi~tence according to scales 
fixed by the J"ocal Government. . The ·allowance IS to be supplied by the decree-bol,ler, uud i! to be · 
deemed costs io the suit (ss. 338 to 340). 

· .. 
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7. He is to be discharged from· prison..:_ . 
(a) on tbe amount mentioned in the warr~?-nt of committal being paid to the . o~cer . in charge 
· of tbe prison, or · . . . · · · · ·. 

(b) OJ! the decree being otherwise fully satisfied, or 
(c) at the request of .the person on whose application he has been imprisoned, or 
(d). on default in the payment of .the allo.wance for his subsistence, or 
(e) on. his .being declared an insftlvent, or · . 
(f) on t)le e~piratio~. of the term of his "imprisonment (s. 341)~ 

His discharge from p.rison does not discharge him from .his debt, but he cannot be re-arrested under 
the same decree (s .• 341). . · · · · · . 

, 8. By the .Presidency Small Cause Courts Act, XV ~f. 1882, the provision~ of the Code. of Civil 
Procedure are applied, with modifications nnd exceptions; to the procedure in the Small Cause Courts at 
Calcutta, Madras nnd Bombay. Among the provisions pot so n.pplied are those . which relate .to the 
relense of .an . ·arrested judgment-debtor on.his expressing au intention to apply for a declaration of in- · 

·. splvency. Chapter XX of the Code, relatii.Jg to insolvent judgment-debtors, is also ;not applied to" these 
Courts. (See s. 23 and sched. II.) · 

·9." The Act; howe1·cr,.:contains certain special .provisions with respect to nn arrest~d jn<;Jgment
aebtor. Under section 29 ·the Court m:iy relensc him from ·at'mst on his giving security · for paymeut. 
And qnder section 30, if it appears to the Court that a judgment-debtor under its decree Is unable,. from 
sickness, poverty or other sufficient cause, to pay tlte :imount of thP. decree, or of any instalment under 
the decree, the Court may, from time to time, for su~h time ·and on such terms as it thinks "fit, stispend 
the execution of the d~cree, and release the debtor, or make such order as it thinks fit. 

. • " .No agriculturist shall b"c nrrcstcd 
or imprisoned in execution of n ·decree 
for money passed whether before or nftcr 
this Act comes into force. "-(Act X VII 
of 1879, s. 21, ns nineuded by Act XXU 
of 1882, a. 8.) 

10. In th e four districts of the Dekkhan to which the .Dekkhan 
.Agriculturists' Relief Acts ap.ply arrest and imprisonn1ent fot: c!ebt 
have been abolished iu · the case· of agriculturists.* · And certain 
special Acts for . the relief of embarrass~d landholders contain 
provisions protecting the .debtor from arrest ot· imprisonment in 
re~pect of the debt~ to, which the Acts apply. 

Im1n'isonment fo,· l)ebt in Eng·la?ul. 
11. Imprisonment for debt was abolished in :r;nglauci by the Debtors ~ct of 186!) (32 & 33 Vic., 

• c. 02), except in the following cases:-
(1)' default in payrne~t of a penalty, or sum in tlie nature of a penalty, other than. a penalty in 

respect of a. contract; . 
(2) defaillt ln payment of a sum recovemble summarily before· a Justice. or JusticP.s of the Peace- ;. 
(3) defa;tlt by a tntstee or person acting in a fiduciary c;tpaclty and ordered. to . pil.y by a Court of 
· · Equity any sum in his poss~ssion or under his control; · 

"(4) default by a solicitor in payment of costsJ when ordered to pay costs for misconduct as such, or 
in ·payment of a sum of money, when ordered to pay the same in his character of an officer of 
the Court; · · 

(5) default in payment for the benefit of creditors -of any portion of a salary. or other .i.ncome, in 
respect of the payrneut of which any Court. having jurisdiction in .. bankruptcy is authorized 
to make an order; . · · , 

(6) default in payment of sums in respect of the payment of which orders may be made 'under the . 
Act (that "is, cases of contumacious refusal u·nder section 5 of the Act,· see para.. 14-): 

12. 'rhe term of imprisonment in these excepted cases must uot exceed o.ue. year (s. 4). 

13. In cnses (3) aqd (4) the Cou~t has power to enquire into the case, aud at discretio~ to errant or ' 
refuse an 01'der for arrest or imprisonment (4l & 42 Vic., c. 54, s. 1). . · . "' ·. 

14. Und~i: section 5 of the Act of 1869, a Coqrt may commit to prison fot' .a term not exceedincr 
six weeks, or until payment !Jf th~ ~um. d~e. any person .who wakes. default in payment of any 
debt, or instahnent.·of any debt, due from him m pursuance of any order or Jndoment of t.hat oi· any nther 
competent Court. · But the ~ower is not to be exercised unle~s it is proved t~ the satisfaction 'of the . 
Court that the perso~ makmg defau_lt has, or has had, smce the date of the order .or jndgment, the . 
means. to pay the sum m respect of u·lnch l!e has made default, and has r~fused or neglected . to pay it. 
"Proof of the meaus of the person makmg default may be gil'en in such 1~1anner as the Court thinks 
just, and for the purposes of sucll proof the debtor arid witnesses may be summoned and examined on · 

. oath, according to tlle prescribed rules.'' A sum mens under this section is usual!;' called a judgment 
summons. . 

• 15. It will be obser1·ed that all the cas~s in which a debtor is liable to imprisonment under .the Act 
"t r.c;tci Hatherloy, L. c., in Middleton of 18G9 !nvojve so!lle degree of deliitqne~c~·.t ~nd it has been 

v. 0/aic/t.Uttr, L. R. 6 Ch. 152. • 1Ield by lngh authontyt that the Act was dJstmctly mtended for. the 
. :I:Jeatel, :&r.'':l·• in Marri8 v. ln!JTani, purpose of punishing fraudulent or. dishonest debtors. 

L. R. 13 Ch. Dl\·, 338.. . 
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16. Sums recoverable sum.marily before Justices, or, as they are called in modern statutory language, 
Courts of summary jurisdiction, are usually fines. But as ordinary civil debts are in some cases so 
r:coverable, it has been provided by the Summary Jurisdiction Act, 1879 (42 & 43 Vic., c. 49, section 
3:;). thaL. an order of a Court of summary jurisdiction for the payment of a civil debt is not to be enforced 
by rmpnsonment, unless the case is such as would make the debtor liable to imprisonment under section 
5 of the Debtors Act, 1869. 

Imp'l'iso.nment jm· Debt in Scotlancl. 

17. In Scotland imprisonment for debt for sums under £8-6-8 was abolisherl in 1835 by 5 & 6 
Wm. IV, c. 70, but alimentary debts (that is, debts for the support of the debtor's wife or'children) were 
excepted from the operation of that Statute. In 1880 was passed the Debtors (Scotland) Act, 1880 ( 43 
& 44 Vic., c. 34), which enacts, by section 4, that, 

"with the exceptions hereinafter mentioned, no person shall, after the commencement of this Act, 
o( • be apprehended or imprisoned on account of any civil debt. 

« The~e shall be exceptec~ from the operation of the above enactment-
(1) taxes, fines or penalties due to Her Majesty, and rates aud assessments lawfully imposed or to be 

imposed; . 
(2) sums decreed for aliment: 
"Provided that no person shall be imprisoned in any case excepted from the operation orthis section 

for a longer period than twelve months." ·. · · 
· The same Act contains provisions for tue relief of insolvent debtors and for the punishment 'of 

fraudulent debtors. 

·18. By the Civil Imprisonm<'nt (Scotland) Act, 1882 (45 & 46 Vic., c. 42), imprisonment for 
alimentary debts .was abolished, except in cases where there is a wilful failure to obey the decree for the debt 
(ss. 3 and ti), and the maximum term of imprisonment for failure to pay ra.tes or assessments was reduced 
to six weeks (s. 5). · 

Imprisonment jo1· Debt in I1·elcmcl. 
19. In Ireland the law as to imprisoument for debt is regulated by the Debtors Act (Ireland), 1872 

(35 & 36 Vic., c. 57), as amended by •.U & .•12 Vic., c. 54, and is practically identical with the English 
law. 

P1·oposals · jo1' ctmend11tent of In<lian Lctw. 

20. On the 17th November, 1881, a circular was .addressed by the Government of India to all 
Local Governments and Administrations, stating that the Government of India had under consideration 
the question of amending the provisions of the Code of Civil Procedure bearing upon the question of the 
arrest of parclanashin women in execution of the decrees of Civil Courts, but that before coming to 
any final conclusion on the subject the Govemor General in Council thought it desirable to deal with the 
larger question of abolish~ug impri~onment f~r debt! and for this purpose to enquire whether sufficient 
reasons exist for the contmuedmamtenance m Imha of the present system. Local Governments and 
Administrations were accordingly requested to favour the Government of India with a full expression of 
their opinion on the matter. 

21. The replies to the circular disclose.d m~ch difference of opinion ns regards the advisability of 
maintaining in India the present system of 1mpmonment for debt. 

22. In favour of the maintenimce under existiug circumstances of the present system of imprison
ment for debt were the Madras Government, the Madras High Court, the Bombay Government, the 
Bombay High Court, the Calcutta High Court, the 9alcutta Chamber of C~mmer~e and the Trades 
Association Calcutta (unless a change were accompamed by the enactment .of a strmgent bankruptcy 
law) the British Indian Association, Calcutta, the Board of Revenue, North-Western Provinces, 
the Punjab Chief Court, the Chief Commissioner of.the C~ntral Provinces, tl~e Chief Commissioner of 
'Assam (provided the law were so altered a.'! to ~ermrt the rssue of process agamst the person ~nly after 
all means of realising the decree ~y process agamst property have been ~xhausted), and the Chref Com
missioner and the Judicial Commusroner of Coorg. The arguments wh1ch they advanced appear to be 
in the m~in the following:- · · 

(a) that the total abolition of imprisonment for debt in India would be premature, and would 
remove from the Statute Book the only check upon the fraudulent alienation of property by 
solvent but dishonest debtors; · . · 

(b) that legislation has proceeded quite far ell:ougb i? relie~ of t?e jud~m~nt-debtor1 while there are 
• Sir c. Sargent, of the Bombay J;Iigh Court, JD Inhdta specf1al dlflicut lt1esh1n etxhec~t1dng a. decree ·by 

wrote:- attac ment o proper y w en e JU gment-creditor 
"The legal incidents . of the .un~ivi~ed is a member of an undivided• family. Creditors are 
Hindu family the mmutc durtnbutton · · · d · th h b · t f d' 
of property cn~sed by the Muhammadan not, .~~ IS sial .t .• thiD d bet ~ 1 toh procee mg. to,deJio 
law of descent, nod, thoug~ l:..,t no~ trem1t1eB un ess e e or uas e ;means of hqw ats 
least, the practi~e o~ creatmg bennm• . ing a portion at least of the debt. The men who !o 
titles so common m thts coun\ry, afford · ~ th t t th h bs • 
tbe dishonest debtor endless opportuni- to pnson are or . e mos par ose w .o o . tmate y 
tiesofbnfllingthecffortsofthejudgment- refuse to pay the1r debts, and cases of 1mpnsonment 
creditor to attach his property." for debt are not numerous; 

Vl.-57-5 
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(o) that the abolition of imprisonment for debt would deprive lenders of personal security, would 
t~ereby depreciate credit, and would involve an increase in the rate of interest, already very 
h1gh. In the ca.c;e of agriculturists this might seriously impair their ,ability to pay the 
land-revenue ; . 

(d) that abolition of imprisonment for debt should only be attempted when the habits of S(!crecy, 
engendered by centuries of oppression, have partly worn away, and when transactions are 
open and the registration of deeds and' bonds ha~ become habitun.l. When the debtor's 
property can be ea.c;ily traced and seized in execution of a decree, then it will be reasonable 
and. right to withhold execution on the body of a pauper debtor except as a distinctly excep
tional and penal measure in the case of fraud. 

23. In support of the abolition of imprisonment for debt were the following authorities :-
(a) the Advocate General of Bengal, who advocated the introduction of the English system, because 

there is no reason why the matter should not be regulated in India as in England, if proper 
exceptions and limitations, as contained in the English DAbtors Act of 1869, are prescribed, 
and because the abolition of imprisonment for debt would. not cause any public injury, while, 
on the other hand, the present system in most instances operates only as a means of op
prEB>ion, to the total ruin of the party imprisoned and of his family; 

(b) the Bengal Government, which, while not prepared to resist the opinions of the local officers 
that abolition would at present be premature, thonght that, if an alteration of the bankruptcy 
law were at any time undertaken, measures might then be adopted for the abolition of 
imprisonment for debt in cases where fraud is not established against the judgment-debtor; 

(c) the North-Western ProviJl.ces and Oudh Government, which regarded the existing practice of 
placing in the creditor's hands the power of selecting his own method of coercion as a relic 
of the old semi-barbarous debt laws which has now been eliminated from almost every 
civilized code of judicial procedure. The present system operates with severity against all 
debtors, honest and dishonest, indiscriminately. The power of subjecting a debtor to arrest 
and imprisonment should be entrusted not to the decree-holder, but to the Courts, and its 
exercise should be limited to cases where clear proof exists of fraudulent and cont.umacious 
attempts on the part of the judgment-uebtor to defeat the operation of a decree. Imprison
ment is especially bard on the cultivator and working-man, whom it deprives of their means 
of subsistence anu of providing for their families; 

(d) the North- Western Provinces High Comt, which advocated the abolition of imprisonment for 
debt, as it is doubtful whether "auy useful purpose . is served by the perpetuation in this 
'countJ)' of that remnant of barbarism"; 

(e) the' Punjab Government, wh]ch believed that there is some reason to fear that, under the 
present system, creditors occasionally make use of the law to gratify viudictive feelings or 
personal spite, and to coerce debtors to sell their .land and property at a price below its proper 
value or to relinquish their just rights. Discretionary power ought to be expressly allowed 
to the Civil Courts, imprisonment not being resorted to as an ordinary process of execution 
of a decree, unless the Court is satisfied that there has be.en fraud or wilful concealment of 
property; . 

(f) the Chief Commissioner of British Emma, who pointed· out that the imprisonment of . debtors 
wbo are paupers, but who are not fraudulent, does no real good to any class, works directly 
and indirectly great harm to the poorer classes, and causes a distinct loss to the community 
at large. The practice of permitting ~uch imiJrisonment has been gradually circumscribed 
among oth'er civilized nations; among some nations it bns 'absolutely ceased; and there is no 
reason why the way should not be paved for the disappearance of the system in India. 
Civil Courts should be allowed to grant execution against the body of judgment-debtors 
against whom there might be p1'imd facio ground for presuming fraud or bad conduct, 
unless t.he presumption· were rebnt.ted by the judgment-debtor; · 

(g) the Judicial Commissioner of British Burma and the Recorder of Rangoon, who were of opin.ion 
that imprisonment for debt should be.abolished, except in case of fraud, which should be 
punished criminally. The Recorder 1·e~ommcndeu that the Jaw as it now obtains in England 
should be applied to India; 

(h) the Resident at Hyderabad, who considered that the pr~sent system of imprisonmE-nt for debt 
is not wanted to compel payment, while it may be used to bring undue pressure to bear 
upon a debtor, especially in an agricultural co':lntr.Y: whet·e interest in land is gener~lly given 
as security for debts. He recommeu?ed that uupnsonment for debt should be reta~ned only 
to meet cases in which debtors abscond or endeavour to fraudulently evade meetmg their 

· obligations. 

24. Thus, the preponderance of. ~pinion wa~ on the who!~ in favour of ~he mai~tena~ce of imprison
,ment for debt under the present cond1t10n of Indta, but a constderable and mfluent1al nunority were in 
favour ~fits abolition. 

25. The arguments on which the upholders of the present system rely fall . into two cla&ses : first 
11.rguments which, if valid at all, are valid for England as well as for India; and secondly, arauments 
based on the special circumstances and conditions of India. " 
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th 26· To arguments o~ the .first class belongs the assertion that "to remove from the Statute Book 
e penalty of arrest and lmpnsonment in execution of a decree for money would be to paralyze the 

comruerce and trade of the country." . The s~me objection was made in England, first to the abol!t!on 
. • ~ee Lord Cotten ham's speech in 1844 011 

the of arrest on mesne process, * and afterwards to the aboht!On 
Credttors and Debtors Bill ; H~nsnrd, 74, P"gc 453• of arrest o~ final process. The power of arrest was remov

ed, and ne1ther commerce nor trade showed any symptoms 
of paralysis . 

. 2~. Tho.se who uphold · imprisonment for debt, not as bein"' generally expedient, but as being 
sp~cla Y required for India, do so mainly on two arounds: first, the

0 
complexity and obscurity of Indian 

~~-~s 1t~ profpderty;. an~, secondly, the exception~! prevalence of fraud in India, and the exceptional 
I cu ties o etectmg 1t. · 

As to the first ground, it has been remarked that if it is wronrr to 'allow a debtor to pledge his 
yerso

1
n as secu~·ity for his debts, it is not the less wron()' because, owing 

0
to the defect of Indian property 

aw, 1e finds difficulty in giving a satisfactory security ~ver his property. , 

In ~he argumen~ based on the prevalence of, and difficulty of detecting fraud, ther~ is undoubtedly 
muc~ fmce,. t!10ug~ 1t may be tloubted whether the obstacles which can be placed m the way of a 
cred1tor reahzmg h1s debts are not as great in England as in India. But, however this may be, to 
make au honest, t.hough needy, debtor liable to imprisonment., simply because fraudulent debtors 
are numerOI~s·anrl d1fficult to detect, appears to be as unjust as it would be to make homicide by misad
:venture pumsha'ble by death,"simply because the crime of murder was rife and bard to prove .. 

28 . . There are in the opinion of the Government of India two principles which ought to be 
observed. m every !aw of debtor and creditor. , The Courts ought not to give effect to any pledge by a . 
d~btor e1the1: of h1s pe.rsou or of the bare necessaries of life. 'l'he debtor ought not to be allowed, by 
~IS own actwn, supp!emented by the ac'tiou of the Courts, either to deprive himself of his personal 
hbertl•. or ~o .reduce h1mself to starvation. If he cannot obtain credit except on one or other of these 
secuntles, 1t Js.b.::tter that he should not obtain credit at all. Exper'teuce acquired in the 'Dekkbau goes 
to sho'y that these pl'inciples are as applicable to India as to England. The Code of Civil Procedure 
r~cogmses one of ~hese principles by exempting from seizure for debt the debtor's bare means of sub
Sistence. But th1s recognition is nullified by the refusal to adopt. the principle of exempting the debtor's 
person from seizure. Of what use is it to reserve by law to the debtor the bare necessaries of life, when 
he CaT_~ be compelled to give them up by Lhe threat of imprisonment 1 By those who advocate the 
retentwn of the ,present system, much reliance is placed on the very small proportion of actm\l imprison
ments to warrants of arrest; and the inference drawn from this proportion is that the law, though harsh 
in theory, produces no hardships in pr11-ctice. But there is reason to believe that, in the great majority 
of cases, exemption from arrest is purcl;ased either by renewal of bonds on extortionate terms, or by 
surrender of property which the law has exempted from sei;mre, or by suneuder of property which does 
not belong to the debtor at all, hut to his relations or friends. In other words, the Ja" enables a 
creditor to do indirectly what it forbids him to do directly. 

29. It is said · that t-he honest debtor ha~ an easy way out of prison through the door of insolvency. 
But in the first place, tbe honest debtor ought not to be sent to prison at a.JI; and iu the next place, 
the door which is provided for his release is, for some reason or other, very rarely used. 'rhere is, Ot' 

was until recently, a strong concurrence of opinion to the effect that the Insolvency Chapter of the Code 
of Civil Procedure is practically a dead letter. .As to the C:)uses of its failure,-whether it is to be 
accounted for by the preliminary proceedings being unnecessa.rily cumbrous or expensive, or by the 
difficulty of satisfying the Court under section 351 that the debtor has not been guilty of any ki~d of 
misconduct, or by ignorance of the law and of the modes of relief available to debtors,-opinions d1ffer; 
but ahout the fact of failure there appear$ to be no difference. 

30. Since 1883 the Government .of India has received and published reports obtained from Her 
l\tajesty's representatives abroad on the systems of imprisonment for d'ebt in f'qrce in the various c?untri~s 
to which they are accredited. ·Those reports showed that imprisonuient fol' tlebt has been abolished 1n 
nearly all civilized countries. 

31. Havin<Y recrard to the st<1.te of the law in the United Kingdnm, to those reports, to the 
success which h~ att~nded the abolition of imprisonment for deut in the ca~e of agrir.ulturists to whom 
the :Oekkhan Agriculturists' Relief Acts. apply, to some expressious to be found in tlw opini_ons of thil 
authorities who considered the draft Bankruptcy Bill of 1885, aud to the advocacy by the Lieutenant
Governor of the North-\Vel:ltern Provinces and 'Chief Commissiouer of Oudh, and by the Chief Justice 
and Judaes of the Hiuh Court of Judicature for the North- Westem Provinces, of the entire abolition of 
the proc~ss of arre?t f~r debt, so far as it is a proce.;s that .can he s .. t in . moti?n at the discretion o~ the 
creditor an.d of the enforcemen t of the process beincr restnctcd to case~ m wh1ch the Courts :ue satisfied 
that th~re have been fraudulent and contumacio~s attempts to defeat the operation of decrees, the 
Government of India has decided to introduce a Bill giving effect tentatively all(\, in the first instance, 
within a limited area to the policy which dictated the English Act of 1809, and is btlievcd by severn! 
authorities of weight to be applicable to India. 

P1·ovisions of Bill. 
32, Sections 1 and 2.-It is proposed that the measure !<hal~ apply in the fir~t in~tance to the North. 

Western Provinces and Oudh, and be ex tendjble to other P;ovmces, o~· to particular cla .. :ses ~f debtors 
in other Provinces, by Local Governments with the prev1ous sanct1ou of the Governor General in 
Council. 
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From the opinions recorded by the Chief Commifisioner and by :Mr. MacEwen, the Officiating 
Recorder of Rll11goou,_ on the draft Bankruptcy Bill of 1885, and by the Recorder, Judicial Commissioner 
and other authorities, European and Native, on the circular of 18~H. there appears to be a strong 
feeling in Burma in favour of abolishing imprisonment for debt where the debtor has not been guilty of 
fraud. But it "is considered desirable that the proposed Act should apply in the first iustnnce to the 
territories under one Local Government, and that its effect there should be ascertained before the Act 
is extended to other parts of the country. 

The date on which the Act is to come into force in the North-West"ern Provinces and Oudh is tl1e 
1st ef January 1888. If therefore the Bill is passed during the present year, decree-holders will have 
more than twelve months within which they may proceed ngainst their judgment-debtors under the 
provisions of the Code of Civil Procedure. In England the period which elapsed between· the pnssing 
and the comiug into force of"the Debtors Act, 1869, was less than five months. 

33. Section 4..-This section is based on section 4 of the Debtors Act, 1869, but applies only to 
arrest and imprisonment for default in compliance with decrees and orders of Civil and Revenue Courts. 
Clause (c) is specially designed to cl1eck those .fraudulent alienations of property by solvent but dis

. ltonest debtors wh~ch are relied on by tlie opponents of any mitigation of the existing law as the main 
justification of imprisonment for debt. 

34. Sect·ion 5.-This section, followi~g the 41 & 42 Vic., c. 54, permits the Court to·refuse, either 
absolutely or on' terms, an application for thP. arrest or imprisonment, or for the release or discharge 
from an-est or imprisonment, of a ~efaulter who is a trustee or person acting in a fiduciary capacity and 
is required, as such, to pay any money which is in his possession or under his control, or any money for 
which he is· accountable aocl of which he has not discharged himself. · 

Th~ origin and object of this clause are stated as follows by Jesse!, M. R., in Mar1·is v. Ingrarn 
(L. R. 13 Ch. D. 343) :-

" Tlien we come to the Amendment Act of 1878, which was passed to meet a special class. of cases, and ' · 
the histol'y of that Act was this: An application was made before me for the imprisonment of a trustee who 
had been ordered to pay a sum of money. It was a very hard case, one of an unintentional breach of trust; . 
and though the man was actnnlly dying, I had no n.lternative but to mn.ke au order. '!'hen I bad various other 
cases before me which led me to regret tliat the Com·t had no discretion, for it not unfrequently ho.ppened 

Th 
. t tl d r lt _,, d that a person who came in st-rictness under the first cJass of offences• 

• n.tts osny, te enu sspec-.ue "lt f 1 ff U d h · I . 32'&: 33 Vic c 6., 8 4 was not gu1 y o any mora o ence. n er t esc ctrcumstances 
tn • ·• • ., · • thought it would be wise nnd prudent that a discretion should b0 given to 
the Courts to deal with exceptional cases, but not with the intention of repealing the exist-ing Act. Mr. 
Marten, being a membc1· of the Legislature, then ndo1>ted my suggestion, and procured this Amendment Act 
to be passed." 

35. Secti011 6'.-This section empowers the High Court an:! the Chief Controlling RevenuP.-autho
rity to m11ke rules for regulatiug the procedure to be followed in the· Courts subordinate to them 
respectively in inquiries as to the liability of persons to arrest and imprisonment on the ground of fraud 
or contumacy. 

36. Section 7.-This Rection modifies the operation of enactments authorising arrest and imprison
ment for default in compliance with decrees and orders of Civil and Revenue Courts for payment of 
money. 

Clause (a,), following the Code of Civil Procedure, limits the term of imprisonment to six mouths, 
notwithstanding that section 163 of the North-Westem Provinces Rent Act, 1881, authorises imprison
ment in certain cas~s for so long a period as two years. 

Clause (b) relieves the decree-holder of the liability to maintain ltis judgment-debtor while in prison. 
If imprisonment is retaine?., not as a .mo_d~ of en~orci_ng. :payme~t but simply as a punishment, it will 
hardly be possible to contmue the hab1hty. Th1s ha.b1hty ex1sted under the old Insolvency Law in 
England and the Act which imposed it was once described as giving the creditor «the power of 

• ' imprisoning ~n~. tor~enting his debtor at the expense of 38. 6d. per 
Hansard, 74, page 451• week."* 1f 1t 18 abolished, great <:are should be taken that imprison-

ment is not inflicted except in cases of misconduct which deserve punishment. 

Clause (c) requir~s that the _de_fa~lter, thot~gh it~ the civil jail, shal~ n?verthe~ess be su~ject, as nearly 
as circumstances admtt, to the dtsCJplme prescnberl m the case of a cnmmal pnsoner undergoincr sim
pl.e imprisonment. Where a person is ?r?ered to pay a fine, the nature an~ terr~ of his impriso~ment 
lfdl be regulated by the general law. 'll11s clause rela~es to the othP.r cases m whwh .a, debtor is liable 
to imprisonment. Those cases, as before observed, allmvolve some degree of delinquency (L. R. 6 Ch. 
157), and the imprisonment contemplated by the Bill, as by the English Act (L. R. 13 Ch. D. 343) is 
s~~fle,,that is, withou~ ~ard labou~. ?-'~e e~ect of this clause ~ill be to ·d~p~·ive the d~faulter, a's a 
c1v1 pnsoner, of the pnvJiege of mamtammg h1mself, and purcbasmg or rece1v1ng from pnvate sources 

• food, clothing, bedding, and other necessaries (Act XXVI of 1870, s. 34). 

Iause (cl) provides that, except where the arrest or imprisonment is for default in paym~nt of 
nne, the defaulter, when once arrested or imprisoned, shall not be released from arrest or discharaed 

• • without the order of the Court. The Court may grant the order or refuse it: If it ret 
defaulter may appeal. . uses 

> 
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Clause (e) so far mod.ifies clause (29). of sectiop 588 of the Code of Civil Piocedure as to ad mil. of 
au appeal being preferred from au order for imprisonment in qxecution of a decree. · 

37. Section 8.-This. section follows section 359 of the Code of Civil Procedure in providing that 
where the'Court is of opinion that the defaulter has .heen oui\ty of au oflenoe against tlie Indian Pe!t~l 
Code or any spepia! enactment ·for the puni·shment of fraudulent debtors, it niay; instead:of ordering ll'is 
impri~onment in the civil'j~il, send him to a Magistrate to .be dealt with acco'rdil\g to law. . 
. 38. Sections 9"and 10.-Thcs~ sec~ions contain special provitii'ons · with respect to arrest· before 
JUdgment, and save proceedmgs taken before tho Act comes iqto force. · .. • . · 

· 39. Sect·ion 11.-It has been decided In 'l'e Hectvens S!nith (L. · R. 2 Ex. D. 47) that tl".e Engiish 
Debtors Act of 1869 does not apply to a case in which the defaulter is a deb~or to the Crown. ll is 
proposed that tl!e Indian Act shall have the like effect U,.<; acrainst the Crown where 11 decree or order [or 
payment of money, 'is trJ.ade in jts favour by a Civil or Reve!tne Court, as it will have against a.' subject . . 

40. Tl!e .questioti of givincr tlle Co~{rts· a discretionary power to refuse au or~ler .for Lhe arrest an~l 
Jutprisoti~ent of Jl. -judgment-d~btor, or at least of a. fe1nale judgment-debtor, will be ·co~sidered \vhen 
u~xL Ll!e Code of.Civi.l Procedure comes under reYision. 

(Signed) c. P. ·TLB~RT. 

The 9th Jt~ne 1886. 
· S. HAlWEY J AM.ES, 

Offg. Secretary to the Governmen~ of India . 
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