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~Sepa?Ytte paying is given to this Pcn·t, in o1•de1' that it may be filecl as a sepamte compilation. 

PART VI. 

BILLS OF THE GOVERNMENT OF INDIA· 
LEGIS:LATIVE DEPARTMENT. 

The following Bill was introduced into the 
Council of the Governor General of India for the 
purpose of making Laws and Regulations on the 
19th Mnrch, 1886, and was referred to a Select 
Committee :-

Bill No. 5 of 1886. 

THE GUARDIANS AND WARDS 
BILL, 1886. 
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The Guardians and Wa1·ds Bill, 1886. 

(Gha?Jtm: 11.-Apz)ointment of Gua?·dia;,s.-Sections 12-17.) 

(Ohapte1· III.-Dut·ies, Rights and Liabil·ities of Gua1·dians.-Sections 18-19.) 

Act I%, 12. The Court may direct that the person (if\ (5) Where the minor is' ·a membe: of an [Now.] 
1861, •· !, . any) havin:< the custody undivided Hindu family, special weight.Is to be 
and Act XIII, Pow~r to mnke mto~lo· f tl · 1 11 pro- attached to any claim which the manaam"' mem-1874 1 6 ] cutory order for product10n 0 1e mmor S m ' . 0 • 0 d 

' ' · of mmor nnd interim pro· duce him nt such place ber of the family may make to ~e ~ppom~e or 
toction of his person nnd nnd time as it appoints, declared guardian, and to any obJeCtJOn :whrch h~ 
property. · anrl may mnke suc_h or-, m.aJ>: take to a!l lll?Pointment OJ' declarat10n askea 
der for the temporary custody aud pro~ectw_n of for m an npp!Icat10n · . 
the person or property of the minor as 1t thmks (6) The Court shall not appomt n person to be 
proper. gum·dian against his wilL 

fActlX, 13. On the day fixed for the hearing of the 16. Nothing j31 this Chapter shall authorise 
a:~A~t~lli . . application1 or as soon Gunrdinn of the person the Court to app?int or 
1874 7 J • f Henr'j:'l of f"'~once be· afterwards as may be, not to bo nppoiutc<l by tbc ~declare a guardmn of 

' •· . ore nm wg o or cr. tho Court shall hear such Court in ccrt.,in cases, . the perSOI;J. of a minor-

- evidence ns mn,y be nddnced in support of or in (a) who is 11. married female cohabitinO' with 
opposition to the application. •" her husband, or 

0 

fAct XIII, 14. (1) If the law to which the minor is sub- (b) whose father is living and is not a minor 
87~. a. 21.] . ject admits of his having or, in the opinion p£ the Court, unfit 

.Appomtmcnt of scvcrnl two or mm·e joint uuar- to perform or incapable of perform-
guardians. a· f 1.' 

0 
'. 1. a' 0 f a· f t1. mns o u1s person or mg, tue utJCs o a guar mn o ue 

property, or both, the Court may, if it thinks fit, person of thtJ minor, or 
appoint or declare them. (c) whose preperty is under.the superintend-

(!?) Separate guardians may be appointed or ence of a Court of Wards competent to 
declared of the person and of the property of a appoint a guardian of his person. ' 

__.a._ .. : 

'·. ' 

[.Act XL, 
1858, s. 27 : 
Act XX. 
1864, s. 31: 
Act xrrr, 
1874, 8, 25: 
nnd Act 
XVII, 1885, 
•. 8.] 

minor. . . 17. Where under this Chapter the Court ap- fNcw.] 
[Act Xlll, (3). I~ a m.mor has seve;al properties, the Court points or declares a guar- . 
1874, a. 4.] may, I.E 1t thmks fit, appomt or declare a SO!'Il;l'l\te Gmmlinn ol property to dian of the property of 

gu11rd1an for any one or more of the properties. bo nppointcd by the Court a minOI' who is a member 
subject to reslrictionu in r Aot XIII, (4) If the Court appoints or declares a guardian cnsc of certain minors. of an nndi vided Hindu 

1874, a. 4.] for any property situate beyond the local limits of family, it shall, except 

[AotXDI, 
1874, 8. 10]. 

its jurisdiction, the Court having jurisdiction in where it is proved to the satisfaction of the 
the place where the property is situate sh.n.Il accept Court that the interests of the minior have been 
the guardian as ~uly appointed or declared and nctually imperilled, appoint or declare the guar­
give effect to the order n.ppointing or declnring dian subject to such restrictions as will prevent 
him. · him from interfering with the powers of the 

managing member of the family. 15. ( 1) In appointing or declaring the guar:lian 
lllnttorR to bo considered of a minor the Court shall 

by th~ Court in appointing be guided by the law to 
gunrdmn. which the minor is sub- CH..A.PTER III. 

ject and by what appea.rs to be, consistently DuTIES, RIGHTS AND LIABILITIES OP GuARDIANS. 
with that law, for the best interest of the minor 

,with respect to his mental, moral and temporal 
welfare. • 

• · Ge11eral. 
. Hi. ' (i) A guardian 

Fiduciary relntion or must not for the benefit 
guardian to wnrd. of his ward. 

(gJ ) He cannot make any profit out of his 
office. 

(2) In considering what will be for the best 
interest of the minor, the Court sbnii have regard 
to his age, his relationship to the proposed guar­
dian, the wishes of a deceased parent (if :my), and 
any existing or previous connection of the pro-
posed guardian with the p~rson or property of (3) With respect to the property of the ward, 
the minor. · he stands in. tl10 position of trustee for the ward, 

(.1) If the minor is oid enough ,£0 form an iu- and ie "'responsible for any loss occasioned to the 
telligent preference, the Court may\Consider that propertY. by his wilful default or gross ·negli-

[Seton's De· 
crces, 739, 
nnd Act XIII, 
1874, 8· 18.] 

j . 

preference. ··i': gence. 
·• (4.) This fiduciary relation e.s:tends to and - "' 

X of 1885. (4) 11;1 the case of perso~s to whom:~he Indian affects purchases by -a guardian of the property ~--
Buccessrou A:ot~ 1865, apphes! as b~twee.n paren~~ of his wO:rd immediately.or soon after the ward~ 
adv~rsely.clB.Imln~ the gu~rdrnnship, neither par has ceased to be a mmor, and generall.r~all 
en~ IS ent1tl~d to 1t as of ~1ght : · ~ut ~ther tlnng~ transactions between them w.hil<...t.l,<>..i~nce of 
bemg equnltn such. ca~e, 1f the mmor IS of tendc,. the guardian still lasts or is recent. ' 
years, he should be grven to the mother, and if 
he is of an age to require education and pre- ' 19. A minor is incom- [Act XIII. 
paration for labour and business, then to the Minor incompetent to patent to act as guar- 1874, a. 19.] 
father. act. ,. dian. 
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Tile Gua1·dians and ·Wa1·ds Bill, 1886._ 

(ChazJter IT!.-Duties, Rights and Liabilities nf fium·dians.-Secfions 20-25.) 
G-um·dian of the Person. · 

[Act xrn, 
1874, ... ll . 
am\12.] 

20. A guardian of the person of a ward is 
. . cltaq.(ed with t.he custody 

Duttcs of guanlt~n of of tho ward a nd must 

(Act XIII, 
1874, ·- 13.] 

~~-

(gver>1cy's 
Domestic 
Jlcl:ltious, 
691-92.] 

[Act xnr, 
JS74, s. 1-1. 

.tct XIIJ, 
1874 ••. 15.] 

the pcraou. . ' 
look to Ins support, 

health and educn.tion, n.nd such other mn.ttcrs as 
the law to which the ward is subject requires. 

21. (1) If a ward leaves the custody of his 
. . guardian, be may hccom­

Tttlc of guarcltan to pelled by ardor of the 
custody of ward. Court to return to that 

CURtody. 

. (:2) But the Court mny n •fuse to make an order 
for his 1·etura to the custody of the guardit1U if i1 
appears-

(ct) tlmt the ward has been ill-treated by the 
guardian; or 

(b) that the conduct of the guardian in any 
other respect has rend erc·d him unfit to 
have the custody of the ward ; or 

(r.) that the ward is, on reasonable grounds 
not inconsistent with the law to which he 
is subject, nmvilling to return, and, h::wing 
atto.i ned to years of discretion, i:. capable 
of exercising a wise choice as to the 
cnstouy iu which he will remain. • 

(8) The re~idence of a wn1·d n.gains~ the wi)l 
of his guanl ian with_ a J~C I'Sou _w ho 13 not Ius 
gunr<li<LU docs not of ttselE term111nte the guard­
iansl•ip. 

22. (1) A guardian of the person appointed 
or declared by tl1e Cour-t 

Rcmo,·n1 of wnrd from shall not, without the 
jntisdiction. leave of the Co1nt by 
which he wns appointed o1· declared, rem ove the 
ward from the li111its of its jnrisdiytion, except for 
such temporn.ry purposes t~~ may be prescrih~d _or 
for the pnrpose of placing lum beyond those l111ms 
::.t nn educational iustitutiou appo1nt~::d by the 
Local Govel'lllllPIIt administeri••g the terrioor·ies 
withiu which the Court is established as an insti­
tution to which a guardian may send a ward 
without t.he leave of t.he Court. 

( fl)' 'rho leave granted hy the Court under sub~ 
section (1) mny be special or grmeral, and may be 
defined by the OJ'der granting it. 

Guardian of Properly. 

23- (I) A gnm·dian of the property of a ward 
Dutios of gu:m1iau of 11111!\t keep that property 

property. safely. 

(f!) In the case of immovea.ble propr.rtr, he 
mu~t not S\lffer any waste, but mu~t mamtam the 
buildings (if any) t.hereon and the1r nppurtenan­
ces out of the rents and profits of the proper-ty. 

[Act XL, 24. Wh'lre a guardian of the property, _of a 
185S. 3

· 18: ward has been appomtpd 
Act XX, C 
1864, 8. IS: Lim_it.1tiou of pou·ers of or declared by the ourt, 
:>nd Act :X:Hl, sn:-rchau of J•ropcrty ap- he shall not without the 
1874. 8 , I G.] pomted or dcc1or"l by the ' • . f 

Court. previous permrss1on o 
the Court,-

(a) borrow for his ward; or 

Vl-11 

(b) m01·tgnge,charge or transFer by sale, gift, 
exchnng11 or otherwise any part of the 
innnovenble prop!'rty of his ward ; or 

(c) lease any pn1·t of thnt. property for a term 
exceeding three year:>; or 

(d) transfer any Government securities be­
lo11ging to t he war·d, or the shares or 
other interest of the ward in any com­

r-any; or 

(e) dispose of rny other part of the priucipal 
of the property of the ward: 

Provided thn.t r.he Conrt mny, subject to any (Cf. Art . · .· 
nrles made hy the High Court nuder this Act, 1881, •· 90.] 
exempt a gnnrdin.n hom the necessity of obrainiug 
the permission of the Oonrt under this s~>ction, 
eithe1· g-enemlly 01· iu special circumstances, and 
as to oither the whole or any specified part of the 
property of the ward. 

25. (1) Permissiou to the gnn.rdin.n to do any (New.] 
of the ucts meutinTtccl in 

. Prac~icc with respect to the last f•Jrcgoiug section 
hnutottun of powers of h ll I 
gnardtau of property. s a not Je gl'llnted by 

the Court except in case 
of necessity or for au evid~;mt .advn.ntage to the 
ward. 

(gj) The owler granting the pm·mission shall (New.] 
t·ecite the necessity or ad vantnge, as the cnse may 
be, describe the pr·operr.y with respect to which 
the act pe1·mitted is to be done, aud specify such 
coudition~, if any, as the Court m>~y see fit to 
n.tta.ch to rhe perruission; and it shall be recorded 
dated and signed by tho J1tuge of the Cour-t with 
his own hand, or, when f1·om n.uy can~e he is 
prevented ft·om recordiug the order with his own 
ham!, sbnll he tak eu duwn in writiug from his 
dictation and be dated :wrl s1gned by liirn. 

(J ) The Court mny in itl! discretion attach to [New,] 
the permission the following among other concli-
tions, namely :-

(a) thnt n sale shnll be made to the highest 
bidder by public nnc~ion, before the 
Cour·t or Bome pt•r·son speci!Llly rLppointed 
lJy th<J Court for bht~;t purpose, nt n time 
and place to be specified by the Court, 
after shch proclnumtiou of the iutentled 
sale as the Com·t,, subject t;., any rules 
made by the High Co1_1rt under this A ot, 
directs; 

(b) thnt a lease shall not be mrtde in consi­
derntiou of n premium, or shnll bo made 
fot· such term of year·s :md suhject to 
such routs tLnd covenants as the Court 
di1·ects; 

(c) that tlre w}wlc or· nny pnrt of the proceeds 
of tl1e act per~r~itted shall be paid into 
the Court by tlou guardian to be invested 
by the Cour·t on prescribed securitie11 or 
otherwise dispoi!ed of as the Court 
directs. 

(4) Before granting permission· to a guardian [New.} 
to do an net mentioned iu th'll.last foregoing 
section the Court may cau~<e notiOO of the applica-
tion for the permission to be given to uurreJa~ive 
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The (:Juardiams a.nd Wa1·ds Bill, 1886. 

(Chapter IJI.-Duties, Righls and Liabilities of Gur.wdinns.-Sections 26-31.) 
received on behalf of the ward up t.o the 
date of delivering tho statement, and of 
the debts due on tlmt date to or from the 
w~; . 

or friend of t.be wR.rd who shnnld, in it,s opinion, 
receive notice tberec•f, nnd shall bear, and •·<·cord 
the statement of, any person who appears in 
opposition to the application. 

· 26. (1) Where a guardian of tbc oroperty of a 

f
A t XX G wa1·d bas been appointed 

c • cncral powers of guo.rd- . d I . d b b C , 
~M, 1.1 :and iAn of propcny 01 ec a1 e y t. e ouro, 

.Act XIII, · the Court may from time 
1874, 8• 20.] to time, by order, define, restrict or extend his 

power~ wit.h respect to the prop<>rty of the ward 
in su .. h manner nnd to such extent <\S it may con­
sider to he for the ndvantage of the ward nnd 
consistent with the law to which the ward is 
subject. 

(~) Sn bject to any such order and subject also 
to section~ 17 and 24, n. guardian appoiuted by o1· 
under a will or other ins11·u nwnt shall, with re­
spect. to the property of his ward, have such 
powers and be subject to such rest1·ictions as are 
conferred or imposed on him by that instrument. 

(.Act II, 1~2. (.:f) Subject to the foregoing provisions of this 
8• 36:] · section, a guardian of the property of a ward may 

do all acts which are reasonable nnd proper for 
the renliz1~tion, protection or henelit of the pro­
pert.y of the ward and are allowed by the law to 
which Lhe ward is subject. 

[!•ct II,1882, 27. (1) A guardian may apply by petition to 
8• 34·] Right of gunrdinu to the .Court ~or i~s opinion, 

"l'PIY .to tho Court for opi- ad VICe or du·(,ool ~on on any 
uwu m mnun~;cu~eut of prP.sent qn<'Stwns res­
pJ·npcrty of wnrd. pectiug the mnn&"'ement 
or administration of the property of his

0 

ward, 
other than questions not proper, in the opinion 
of the Colll·t for summa ry disposal. 

[Act X, 186G, 
. 1. 256, and 

A.et V, 18111, 
.. 78.) 

(2) .A copy of the petition shall be servpd 
upon, ond the hearing thereof ~ny be attended 
by, such of the persons interost.,d in !.be applica­
tion as the Court thinks fit. 

($) 'l'he guardian stating in good faith the 
facts in the petition nnd acting upon the opinion 
advice or direction given by the Court shall b~ 
deemed, s~ far as regat·ds his own responsibility, 
to have dlschargE"d his duty as ,guardian in the 
subject-~atter of the application. 

28. Where a guardian of the property of a 
Obligntiooaon, nnd prid- wnrd has beeu appointed 

legoa of, !,'llardi:w o{ pro- or declared by the Court, 
porty. he shall-

(a) if so required by the Court, give a bond' 
as neal'ly may be iu tho prescribed form• 
to the Juclge of the Court to enure for 
tho benefit of tho Judgo for the timfl 
being, with or witlwut ' sureties, as may 
be prescribed, engaging duly to account. 
for what he may receivo in respect of 
the property of the ward ; 

(b) deliver to the Court, within si:x: months 
from th_e date of his appointment or 
declaratiOn by the Court or within 
such shorter time as the G~urt directs 
a 11tate~ent of the immoveable pt·operty 
beloogmg to the ward, of the money and 
other mov&ible property which he has 

(r.) exhibit his accounts in the Court at such [Act xr,, 
times aud in such fot·w as ' the Court I 8oS, s. 16, 

d
. · am!ActXX, 
1rects; 1864, "· Ill .] 

(d) if the Court so direct.s, pay into the Court [Act XL, 
the balance due f1·om him ou those ac- 1858 . s. 1?, 

I I f h C 
nnd Act XX 

coun ts, or so muc 1 t 1e1·eo as t e ourt 186-1 8 • l'.]' 
directs, in the mnnner in which mon ey ' · 
is required by any rules for the time 
being in force to be paid into that 
Court; · 

(e) apply for the mniutenance, education and [Act XL, 
advnncement of the ward such portion 1858, s. II: 

of the income of the property of the ts~1X;'•10 . 
ward .ns t he Court directs, and, if the ami.\cixrir, 
Court s0 directs, the whole or any part ISH, •· 17.] 
of the principal of that proper ty ; and 

(t'). be en titled to such allowance, if nny, as [Ant XL, 
the Court think s fi t for his care and !858, s. 24, 

· · h t' E h' d . ami Act XX, patns ID t e exccu JOn o IS ut1es. 186•1, s. 24.) 

29. Where a guardian hns given a bond duly [Act X, 1865, 
to account for what he s.~57, and 

· · fAct V 1881 may recetve m r espect o 5 79 j L it 
the property of hi ~ ward, 5. All: 2:1~.] · 

Snit ngainst t;;unrdian 
where ndmiuitstra.ttou·bond 
was taken. 

t.he Court rnay any ti1ne, 
on being satisfied that the engngen;eut of the 
bond ha~ uot b~en k ept, and upon such terms as 
to sect~r•t~· , o1· providin g that the money received 
be p:nd . m to the Cou rt., or otherwise, as the 
Cfl urt thinks fit, assign tho bond to some pro­
per pe1·son, who shall th.,reupon be ent itlc;d to 
sue on the bond in Ids ow n name as if the bond 
bad been originally given to him iu, tead of to the 
Judge of the Court, aud shall be entitled to re­
cover tlwreon, as t t•ustee '!'or the ward, the full 
amount recoverable iu respect of any b1·each there­
of. · 

30. Where o. guardian has n?t given a bo~1d as [Act XL, 
. . . afores:ud, auy person, 18;;8, s, 19, 

Su1t ng.•1!'st _gunt·<hnu with the leave of th _nl«! Act XX, 
where adnumsc.rntlOn·bond c e 1864, s. 19.) 
was not token. ourt, mn.y, as next 
. . friend, at any t ime dur-
mg the coutmuance of the minori ty of the ward, 
and. upon such terms as afo1·csaid, institute a suit 
agmnst the guardinn, or, in ca~e of his death 
against his legal representive, for an accouut of 
what 1he g uardian has rccei\•ed in respect of the 
property of the \Van!, and may rec0\7 er in the suit, 
ns tt'U~tee for the wnt•d, the full amount found in 
the sutt to have been received by the guardian 
and not to have been duly acconut~d for. 

31. Nothing in either of the last two fore"'o- [Act XL, 

G 
. . • ing sections shall be c~u- 1858, s. 19, 

cncrnl lmb1hty or d I . nncl Act XX 
gunl"<lian as tru•tcc. strue. tv< epr1ve a ward 1864, s. 19.]• 
. . or Ins legal represeu ta-

ttve of any reme~y agamst his guardian, or the 
legal representative of !·he guardian which not 
beil)g expressly provided in either of those' sec­
tions, ~ny other beneficiary ot• his !ega.] repre­
sentative would have aaainst his trusto:e or the 
legal representative of t.h~ trustee. 

J, , 
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The Guardians and Wurds Bill, 1886. 

( Chaptl!r III.- Duties, Rights and Linbilitie.~ of Guanlia1~s.-Sections 32-35.) 

(Ohapte·r 1 V.-Supplemenlal Prnvisions.-Sections 36-38.) 

Termination of Guf;trclianship. . , (3l When for any cause n person ceases to be a [Act :otL, 

32. On tho death of one of two or more joint gom~rdi·~t.~, the Court may ;ecp.•iro him. to deli~er !:~".A:i i'x, 
. . . guardians, the gua1·dian- ?'s 1t du ccts auy property lll h1s possessiOn belong- 1864. e. !11.1 

R•gh~ . of sur~•vorsh1p ship coutiunes to the 111g to the ward. ' 
among JOint. guarchaus. 

survivor or survivo•·s un- (4-) When be has clelivered as t.be Court directs (Ad XL. 
t.il a fur ther appointment is made by the Court. the woperty, if any, in his posses•ion -belonging ~:~s,A.~t~'x, 

fA ctXL,18_!i8, 33. (1) The ·court may, on the application of to the ward, the Court may cleclnre him to be dis- 1864, 1• 2:1.1 
1.21 : Act XX, • · · t d r.ha•·gf'd from his lio.bilities as gnardirLn, save as 

,),.. 1864. •· 21 : R 1 1 r any person 111 ereste , or 1 f d r '-o:"ncfActXIII, cmova o guarnan. of its own motion, re- regnrc s any rau which may subsequently be 
1874 29 J' f f h discovered, 

1 
• 88• • move a guar mn or any c t e following causes, 

:'1. ~"' 24·1 namely:-

' 

(a) for abuse of his t.rust; 
(b) for continued failure to perform its duties; 
(c) for incnpncity to perform it.s dut ies; 
(d) for ~.rross immoro.lity; 
(e) for ho.ving an interest adverse to the fnith­

fnl performn,nce of his dutiPs ; 
(f) for removal from the loco.! limits of the 

jurisdiction of tho Comt ; 
(g) by reason of the arrival within those limits 

of some person who~o gnnrdiauship the 
Cpnrt may think likely to be more bono­
fi cin! to the ward tho.n that of his guard­
inn ; or 

(h) in the case of a guardian of the property, 
for insoll'ency. 

(fi) When a guardian has been rP.moved for 
any such co.use, tho Court may appoint a successor 
to him uuder the provisions of Cho.pter 11. 

[ Act XL 34. (1) If a guardian desir·es to resign his 
1858, 8

• 2:!: . . office, he may apply to 
Act XX, 1861, D1schnrgo of guonhau. the Court to be di~-s. 23 :and Act 
-~III. ISH, charged. 
••· 23 and 24.] . 

($) If the Court finds that there IS some other 
proper peri'On whom it may appoint to be guard­
inn und.,r the provisionR of Clwpfer II, it slmll 
disclmrgo the applicant from the guardianship 
aud appoint the other person in his place. 

[ActXL, IS5S, · . . 35. (1) Tho power of a 
s. 27:ActXX, Ces~nt10n of authonty of guo.rdian of the pardon 
1864, a. 31 :' guardmu. 
and Act XIII, ceaijeS-
1874, •. 25.) (a) by his removal or discharge; 

(b) by the Court of W nrds 1\Ssurning superin­
tendence of the person of the ward ; 

(c) by tho ward ceasiug to be a ruinor; · 
(d) iu the case of a female ward, by her mar­

riage followed by cohabitation with her 
husband; or 

(e) lti the case of a ward whose father wns a 
minor, or deemed unfit to perfonn, or in­
capable of performing, tho duties of a 
guardian of the persnn of t.ho w,\rd, by 
the fatl1er ceasing til be a minor or, as the 
cnse may be, to be ·deemed unfit or in­
capable as aforesaid. 

(~) The power of ~ guardian of tho property 
ceases-

(a) by his removal or discharge; 

(b) by the Court of Wards assuming superin­
tendence of the property of the ward ; or 

(c) by the ward ceasing to be a minor·. 

CHA.Pl'ER IV. 

SUPPI.El!P.NTAL PROVISIONS. 
36. (1) The Court u:i\y,on thoapplicationofany [Act XL, 

· person in LeNstP.d or of 1Bli8, 1 • 2 '. 
0 ' f 1 t' · . k .ActXX,181i-', ru ers or regu ~ rng Its own motwn, rna .-e an I· A tXlll 

contlu~t or p1'0cced111gH of d I· . 8
• • c . • 

guardrnns, an<l enforce· or er regu .\tmg . the 1874, e. 20. 
meut o! theoo orde1'8. conduct or prnceedmgs '""\,Act XIV, 

E d . I b ISS., a. 49!1.] o any gunr m.n w 10 liS 

not been appointed by a Court of Ward~. whether 
the guardinu has been o.ppointed or declared by 
the Court under this .A.ct or not. 

(!8) ln case of disobedience to n,n order mndo 
under sub·sectiou (1), the order may be enforced 
in the san:•e manner :.ls an injmwtion granted 
uude1· sectiOn -~92 or section 4·9:1 of tho Gode of X1Vof1882. 
Civil Proced ure, as if t.he gunrclin,n were the de~ 
fcmlnnt nnd thu ward the plaintiff. 

37. If, for the purpose or with the effect of (Ac\ Xlll, 
preventinO' the Com·t 1874, a. 14.] 

Pcnnlty for removal of f 0 • • • 
ward {1'0111 jurisdiction rom exei'ClSitlg" ttsantho-

. •·ity with respect · to a 
ward, the gmu·diau of;t.ho ward removes him f1·om 
the limitR o~ the jurisdiutiou of the Court in 
contraven t ion of the prohibition contaiyed in 
section :!2, he shnll be liable, by order of tho 
Court., to 1-iuc not exceeding one thousand rupees, 
or to imprisonment for a term which may extend 
to six months, or to both. 

38. If a guardian fails to deliver to the Court, [Ac\ XL, 
. within six mouths from IS!ill, a. 22, 

Penalty for fn1lure to I f I . . nod Act XX, 
account. t. Jo duto o liS n.ppom t· 1864, 1, 2-.Z.) 

ment or declaration by 
the Court, or within such shorter 'time ns the 
Co.urt ui•·<•cts, the statement mentioned ir1 clause 
(b) of section 28, or to exhibit his accounts in 
the Cour·t, as requi•·ed by clause (c) of that sec­
tion, or to pay iuto tho Com·t the bulance due froUI 
him on those accounts, as required by clause (cl) 
of that suction, 

or if a pertiOU 'vho has ceased to be a guarclia.n 
fnil ~ , on th9 rcrprisition of tho Court, to deliver 
as the Coui·t di•·ects auy p1·oporty iu his possession 
belonging to tho ward, 

he sh;.ll ho lialJle, by order of the Court to fine 
not exceeding one huudre<l rupees, anrl, id co.se of 
recusaucy, to further fine not e:otceeding fifty 
ruot:es for each u.ay after tho first during which 
the def:mlt contmues and to detention in the 
civil jt>iluotil he consents to deliver tho statement, 
or ex hi hit the accounts, or pay tho halaoce, or 
deliver the property, as the ca~o may be. 



f'Act XL, 
1858,811. 6 
and 8, and 
Act XX, 
18114, ea. G 
and 7.] 

[Act XL, 
1858, •. 28: 
AetXX, 11164, 
s, 33; and 
Act IX, 1861, 
•• 5.] 
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Tl1e Guardians a.nd Wards Bill, 1886. 
( Oltapte1' IT' -:'upplemental P1·ovisious.-Sect.ions 39-46.) 

· (The Sclwlitle.-Bnactments 1'f'JJrloled.) 
39. Nothing in this Act shall prevent a person permission to do acts mentioned in section 

Savin or rosecutions from being proseuuted 24· ; . . 
undor oll.or la!s. . under any other law for '(b) as to the secur1ty to be required from 

. an net or omission which guardians ; 
constitutes an offence against this Act, or from (c) as to the preservation of statements aml 
being liable under that other law to any other or accounts delivered aud exhibited by guar d-
},igher pnnisliment or penalty than that provided inns; , 
by this Act: (d) as to the inspection of those statement s 

Provided · that a person shall not be punished and accoun ts by persons interested; 
twice for the same offence. (e) as to the cus t.o•ly of money, and securities 

40. The Court may call upon the Collector, 'or fo1· money, be~o.nging ,to. wards ; 
upon any Com·t sub- (f) as to tbe secul'lttes on winch money belong-

s Rcpo.rts by Collcctorsand ordinate to the Court fo r ing to ward s. may be in ves ted; 
uborumat.o Courts. ' ( ) lJ t 1 t d t~ d · a. r eport on any matter g as to a ?wauces o J•·. g•·~n e · guar. mns 

arising in any proceed in~ under this Act and fot· .their ?are and pawsm the executwn of 
treat tbe report as evideuce. then· du t.1es ; and . 

41 A 1 1 ll 1. h H' 1 C (h) genemlly, for carrymg out the purposes of 
. n appea s m 1e to t e •g 1 onrt this Act. · 

Orders appealable. from on order made by a 
District Cou•·t­

(a) under section 7, nppoiuting or declaring or 
refusing to appoiut or declare a guardian; 
or 

(b) under section 9, sub-section (.1), refusing 
an applicat,ion ; or · 

(c) under section 21, making or refusing to 
make an order for the return of a ward to 
the custody of his gnardian ; or 

(d) under section 24, refusing to gmnt permis­
sion to the guardian to do an act men­
tioned in that section ; OI' 

(c) under section 26, sub-section (1), defining, 

46. A gua rdian appointed by, or holding a [New.] 
ce•·tifio:Lte of adrniui , tra­

Ap~licahility ~f Act. to tion from a Civil Court 
gna.rd1a.ns already a.ppomt· d . ' 
cu by vourt. uu et· any ennctllJ eut re-

. pealed by t.his t\ct shall, 
save as may be prescribed, be subject to tho· 
p1•ovi"ions of this Act, nud of the rul es made 
und <:> r it, as if he had been appointed nuder 
Chapter II. 

'l'TIE SCHEDUL'E. 
ENAC'l'MTo; N'rs llEP~1AL ED. 

(See scct·ion 12.) 
res tricting or extending the powers of a 
gun.rdiau ; or Numbor :md J'C.:Lr, I •r;tlo or oui>Jccl. 

(! d 
~~~~ 

) utl er se.ct:ion 33, sub-section (1), removing -----·---------!.....,------
11 gum·dum ; or · 

(g) under section 34·, refusing to discharge a. 
guard inn; or 

(It) ui1der section 36, regnlntiug the conduct or 
iiroceedings of a guardian, or enforcing 
the orde•·; or 

(i) under section 37 or section 38, imposing a 
penalty. 

Acl.~ of till~ Govcrno ,. General in Council. 
XIV of 1858. Minors (Madras) 

XL of 1858. •i\'llnors (Bengal) 

XX or I SG~. .M i.nors ( Dom bay) 
IX or !SUI. 11iuors ... ... 
V~l of 1870. Court. foes 

The whole. 
So much as has 

not been repeal. 
ed. 

The whole. · 
'l'hc whole. 
Sccti"n I 9 H, awl 

[AotlX,1861, 42. Save ns provided by the 'lnst forPgoinrr 
1. 6j and Act · 1 b · .., IV of 1872. Punjab Laws 

:u·ticle 10 of 
Sohcdule I . 

Su far as it relates 
to Act XL of 
1858. 

Jfii 1874 Finality of other orders. SPctwn anc Y sectwu 
1. 9.' ' 6i2 of the Code of Civil 
XIVofl883. Procedure, au order made under this Act shall 

be final, and shall not be liable to be coutested 
by suit or oth erwise. · ' 

X, 1865, 43. 1'he High Conrt mav refuse an applicntibn 

~1, Power cf High Court to ~~d~ to it .111!der this Act 
refuao applic:>tion• eapnhlo 1f m Jts opmton the np. 
of being dealt with by plication would be dis­
another Court. po~ed of more just ly or 
C?nveaiently by any other Cuu!'lr having juri~dic-
tlon, 

44. The costs of any proceeding undel' this 
XX Coat. Act shall, subject to any 

XIX of 1873. North· Western Pro· 
viuccs Laml·rcvcnuc. 

XIII or 18i4. European British Mi· 
uors. . 

XV of 1884. Laws Local Extent 

XVII of J8i5. Durma Cnnrt.s ... .. 
XX of 1Si5. Ceukal Provinces I,aws. 

XVIII of 1876. Oudh Laws 

/lfad·rp.~ Jlegulatio118. 

Section 258. 

The whole. 

So far as it relates 
to any enact­
ment repealed 
by this Act. 

Sccti~>n 9U. 
So far as it rcJate~ 

to Act XI~ of 
IS:iS. 

So far nsitrelate• 
· to Act XL oi 

1858. 

a. 13.]
1 

• ruh's made by tho High 
Court under this Act, be iu t.he discrRtion of the .. .' Section20 ami 

80 
Court in which the procef)diug is held. I muchofscctions 

Y of 181». Court or Wards 

4q. In addition to any other power tn make 21 an<122 "• rc. " lates to persons 
Power of High Court to rul~s c~nferred expressly n1~d property of 

mAke ruloa, or 1mphedly by tins Act, Inmors not sub· 
the .High Court may jcct to the su. 

from time to time make rules- ~r\~~~~~~~~t~~~'f 
(a) as to the procerlut'O. ~ be followed with I Wnrrl•. 

t I. . X of 1831. Minora' Estates s •· 3 respec to app 1cat1ons of guardians for, _____ _.:.., ______ ._ .. _,_· _•_•·1011 · 
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STATEMENT OF OBJECTS .AND REASONS. 

This Bill to consolidate and amend the law relation- to Guardian and Ward is based on opinions 
elicited by a reference to Local Governments and High°Courts on the subject of certain defects in the 
law .relating to the gua.rdianship of minors, and its o~ject is to provide a law of Guardian and ·ward 
applicable as far as poss1ble to all classes of Her Mnjesty's subjects in flritish India. 

2. Among tl~e enact"'!lents.which the. Bill will supersede are Act XL of 1858 and portions of the 
1\IIa~ras Code, relatmg to mlllors m t~1e Presidencies of Bengal and Madras who are not European British 
subJects and are not under the supenntendence of a Court of VV nrds; Act XX of 181H, relating to minors 
in the Presidency of Bombay who are not European British subjects; Act IX of 1861, relating to tha 
custody and guardianship of minors who are not European British subjects; and Act XIH of 1874, 
relating to the guardianship of European British minors in territories beyond the jurisdiction of the 
chartered High Courts. 

3. _ ~rhe Bill, which fol101~·s general ly the frnme of Act XIII of 1874, is drawn as applicable to all 
,._ __ . ...--- District Courts and High Courts (including the chnrtered High Courts) and to minors of n\1 creeds n.n•l 

races. But it does not take away any of the powers at present possessed by the chartered High Courts, 
and it provides that, in the selection of gunrdians all(] other matters, regard shall be had to the personal 
law of the minor. The jurisdiction ancl aut.hority of Courts of ·wards are expressly s:wed and will not 
be in any way affected by the proposed law. · 

4. One. effect of the assimilation of the ·law will be to do away with the. rule, which obtains in the 
Presidencies of Bengal and Bombay, that no person shall be entitled to institute or defend any suit 
connected with a minor's estate of which he cln.ims the charge until he has obtained a certificate of 
administration. It is proposed that suits by and against minors shall be reguln.ted by Chapter XXXI of 
the Code of Cfvil Procedure, and· that, in a Bill which is to be introduced to n.mend thn.t Code, provision 
ba inserted cnuferring, among other privileges, on a guardian who has been appointed, or whose title· 
hn.s been declared, tJnder the Guardians and Wards law, a preferential right to be appointed next friend 
or guanlian for the suit. 

5. The several sections of the Bill which appear to call for remark will now be noticed in consecu­
tive order. 

6. Sectio11 4, cl(tuse (1).-In connection witi1 section 26, Act XL of 1858, section 30, Act XX of 
186<1, and section 2, Act XIII of 187,~. the questiou arose whether tbe age of mnjority should be dealt 
wit.h in the Bill. As there was no necessity to deal with it, it was considered expedient to n.void thi< 
difficulty of doing so by defining ",minor," in the terms of section 11 of the Indian Uoutract Act, 1872, 
as a person who has not reached tf10 age of majority according to the law to wl1ich he is subject. 

7. Sect-ion 4., clause (93).-" Guardian" has been so defined as to mean any person having the care 
of the person of a minor or of his property, or of both his person and property. The Bill, therefore, 
nlatcs to guardians generally except where it is expressed to relate to particulut· classes of guardians. 

8. Section 5.-This section follows Act XIII of 187•1, which, in recognising in certain circumstances 
the right of a mother to appoint a guardian, was based on the New York Civil Code. The section goes 
beyond section 47 of the Indian Succession Act and beyoud the English law. But under the English 
law an appointment by a mother is. not now wholly ineffectual, an•l is likely at no distant date to be 
declared to be valid except in so far as it may interfere with an appointment by the fo.ther. 

9. Sections 9 (tn(l43.-'rhe High Court and District Court will have concurrent jurisdiction, but the 
High C_ourt may refuse an application with respect to the guardianship of n. minor if in its opinion tile 
application would be disposed of more justly or convenient.ly by a DiMt.rict Court. Where the application 
is with respect to the guardianship of the person of a minor, it is ordinarily to be made to tho Court 
having jurisdiction in the place where the minor resides, thut being the Court which can mos' eft'ectively . 
discharge the duties incident to the appointment of a guardian to the person of the minor. 

10. Section 11, sub-section (2).-The sub-section follows an order made, by the High Court of 
Judicature for the North-Western Provinces with a view to facilitating the discharge by Collectors of their 
duty of accertaining and reporting to the Court of Wards from time to time what proprietors may come 
within the description of disqualified landholders. • 

11. Section 14, sub-section (4).-The rule laid down in this sub-section is, as explained by Sir 
Arthur Hohhouse with resp~ct to the corresponding section in Act XIII. of 1874, based solely ou 
grounds of convenience. ' 

12. Section 15, sub-section (5), and section 17.-As regn.rds n. minor who is a member of an 
undivided Hindu family, it seems to be generally admitted that it is desirable, as a rule, to leave him 
to his natural guardians without interference. But such a miuor has certain rights in respect of the 
family property, and tho~e rights arc capable of being protected by a guardian. The guardian could not 
assume the management of the common property, and pos~ibly he would, owing to the constitution of 
the co-ownership, be deb:wred from taking rJirectly even a share in the marmgement, and be confined to 
a mere power of control from without and a right in the last resort to demand a partition. But even 
this limited authority might in some cases be of great importance. 

As regards the view hith.erto taken by the Courts on this subj'Jct, it has indeed been held by the 
High Couqs at Fort William and Bombay that Acts XL of 1858 and XX of 18G4 could not bo applied 
where the minor had no rights except as a member of :m undivided Hiudu family {I. L. R 5 Cal. 219 
and 3 Born. 431, and 12 Born. H. C. Rep. 247). Some doubt has beeu thrown on this view by tho case 

vi.-12 
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---- - 656 (I I R G :Rom 595 and 8 Born. 396); but in 
before the Privy Council reported ID I. L. R. 8 CaL 

1 
( • d" '

0
r tbo~e Acts which have been 

any CIISe it is n. view which seems to be based on t Je pecu Inrk'yor Ilngf . d mn~a"ement of some 
1 • t I d ( e -haps) corporeal tu. m" c 1nrge o an • o construed ns con temp atmg n.n nc ua an P 1 • 1 d . d tl t 0 d the particular Acts a manager 

tangible property. In other 'Yords, these cases mere Y_ -CCI£ e "lla un e~ t li a manager is a thing 
cannot be appointed f01: a mmor member of a pnre JOlllt am1 y, -not t Ja sue 
inconcei,•able or impossible (L L. R. 7 CaL 369). _ W d . t k 1 . 

b- 1 II tl C ·t of ar s to n e c 1 a1 ge 
As regards the pro~isions of_ certain enactments w IC 1. a ow_ H: 

0~ct XVII 187li, section 161, • 
only of the estate of a nunor wh_o 1s a sole owner (.Act. IV, 1872~t~ctlbn 3~• t\ct that' these enactments 
and Bengal Act IX, 1879, sectton ?), they ~re to be acco~mte or . Y t 10 1ate bein" )eft without any 
were d~Jsigned mainly to guard ngnmst tire nsl{ of loss o~ I even~le ftOIJ? an esttal hn;"e of the interest 
competem person in charge of it That it was not considered Impossibl

0
e
4

to t~e 0

2'0 "'and X of 1831 
· ld · ·r f M I· Regulations V of 18 sec 1on ' · ' of ~ nunor shnreho er IS. mlllll est rom nc w_s XL f 18 r.8 'and other similnr enactments 

section 3, and from the circumstance that sectwn 14 of Act 0 iJ - •11 inor on the estate 
provide for the Collector taking charge of tbe share of a co-owner 't0 iS stJ a lm in" come of aoe 
escnpin<T from the management of the Court of 'Nards owing to the ot ler co-ownec •:v I Provinces c'A.~t 
The Co~rts of Wards in the North-Western Provinces (Act XIX of 1~7:3) and en ~a J"fi d . 
XVII of 1885) are not precluded from assuming· superintendenc: of t~e mterest of a dlsqua 1 e pelson 
who is a co-owner in an estate with other persons who are no_t d1squahfied. 

· f 1 L · 1 · C ") 1854-55 pnrres 672 et sea. It may be gathered from the proceedm<TS o t 1e eg1s at1ve OUDCI' • 'o . d. ~' 
that it was the intention of the fi·amers of Act XL of 1858 that the Qivil Court should appomt gu

1
3:r Ja.nfs 

for minors ownitJ" shares in estates, and it would s~em: that it is only owing to .the pe~ul!ar wore mg 0 

the Act, coupled jJerhaps wit.h a natural disinclination on the part of the Courts to mterfere between 
joint-owners, that that intention has been defe1ttecl. 

13. 8ecfio1~ 18.-This section lays clown certain gener~l proposition~ based on tl!e fact t_hat gum·­
dianship is a trust-, and that the relationship between guarchan and ward IS one ttbe?T~mce ficlet, not only 
while it lasts, but even after it l1as ceased to exist. 

14. Sections 24 and !85.-These sections are based on section 18 of the .Acts of 1858 and 1864 and 
the corresponding section of the Act of 187•J-, on certn.in provisions in the Code of L?wer Canada, and _on 
suggestions received -for the amendment of the Act~ of 1858 and 1864. 'l'hey prov1de that i'- ~unrd1an 
wbo has been appointed, o)· whose title has been declared, by the Court, shall not borrow for Ins ward, 
or transfer any part of the principal of his property, without the permissi?n of the Co~rt, _and that the 
Court, before granting its permission, shall satisfy itself that ~he transactiOn_ p~·oposed Is _e1ther necessary 
or for the evidP.nt advantaae of the ward, and, when grantmg the permiSSIOn, shall 1tself record an 
order setLiug forth the nec~ssity or adyantage and the condition? s~1bject to which it permits the loan to 
be tnken or the transfer to be effected (I. L . R.. 5 Cal. 363 and 6 Cal. 161 ). 

These sections will be supplemented by rules made by tbe ll1gl~ Court under section 44·. 
15. Section 128,. clause (c~), ancl seution 29.-These provisions are suggested by the case reported at 

I. L. R. 5 All. 248. · 

1G. Secti on 312.-The rule contained in this section follows from guardianship being a trust. 
Tbongh the right of survivorship is not acknowledged i.n Englaocl in the case of guardians appointed 
by the Uom•t of Chancery, yet in practice t.he survivor or survivors will be re-elected by the Court 
without a reference. In America there is the right of survivorship among guardians appointed by the 
Court of Chancery. 

17. Section 88._:__A testamentary guardian may be removed under this section. 
18. 8ection 41.-Tbe cases reportlld at 15 W. R. 492 and 22 W. R. 479 have suggested · the 

specification of the orders from which an appeal shall lie. 

. 19. Acts XL of 18~S and X.'{ o~ 186<1 provide, in sections 27 and 31, respectively, that nothing 
In those Acts shall autbonse the app91ntment of aoy person other than a female as the guardirtn of the 
pe;son of a fem~le. ~'be c~ses reported at I. L. R. 1 0 C:tl. IS and 11 Cnl. 57 4, and the remarks at pages 
2lil-14 of Sayytd Amu· Ah s Personal Law of 1111dtetmmaclans, seem to render the re-enactment of the 
provisio_n i!1expedieut.. Section 15 of the Bill specifies the matters by which the Court is to be guided 
m appomtmg a guanhan, and one of tho~e matters is the law to which the minor is subject. 

~0. The provision Act XX. of _186 ·~. that the le~al l10ir of n min.or, or the person next in succe~sion 
to ~IS pr~perty, may . uot be _nppotuted guardian of the person of the minor, has not been repeated. 
It lB c_oi!sldered that the apjlOliH111e!It of such persons should not Le absolutely prohibited. Thir, was 
the op!n1o~ of the Supreme Counc1l when Act XL. of 1858 was about to be enacted (Proceedings 
of Leg1slahve Council, 1858, pages 576-77), and is the opinion of the Hon'ble Mr. M. 11elvill . 

. 21. I~ the Bill becomes law in its present form, article 10 of schedule I. of the Court-fees .Act, 1870, 
wh1cl~ apphes ?nly to the Presidencies of Bengal and Bo111bay, will become obsolete. It has, therefore, 
been mcluded 10 the schedule of enactments to be repealed. . . 

22. A. table i~ appended showing how the principal enactments scheduled for repenl have been 
reproduced m the Blll or otherwise dealt with. 

C. P. ILBERT. 

The 1ft!~ Ma?·ck 1886. 
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Statomo1tt showing how tlic pri11A:ipal Enactments scheduled for repeal i1t the Guardiana and Wcwds 
Bill have been reproduced in the Bill o1· othertoiac dealt toitl,, 

EnMtments scho<lulcd for rcpc~J. How reproduce<! or otherwise <lcalt with. 

AcT XIV OF 1858-

-Section I 
2 
3 
4 

::: } Sections 20, 28 (e) and 36 of Bill. 

.. . Section 21 of Bill. 
Sections 41 and 42 of Bill. 

A cT XL oF 1858-

Section 1 .. . 
2 .. . 

.. . Repealed by Act XIV o£1870. 

. . . Sections 3, 26 and 36 of Bill. 
3, paragraph 1... . . . Section 8 of Bill. 

paragraph 2) who to institute or de- Left ·to be dealt with in the Bill to amend the 

j
- fend suits on behalf Code ·of Civil Procedure. See paragraph 4 of 

proviso of minors. . Statement of Objects and Reasons. 
4 Section 8 of Bill. 
5 Section 9 of flill. 
6, paragraph 1... Section 11 (1) of Bill. 

paragraph 2... Section 13 of Bill. 
proviso . . . Section 40 of Bill. 

7 . . . . . . Sectirms 7 and 8 of Bill. 
8 .. • .. . Section 40 of Bill. 

Sections 9, 10 and 11, paragraphs 1 and 2 ... Sections 7 and 14 (~)of Bill. 
Section 11, pnragraph 3... .. . ... Section 28 (f) of Bill. 

pamgraph 4... ... Section 28 (e) of Bill. 
12: when Collector may be directed to Unnecessary. The Court of Wards can act in 

take charge of estate. (Repealed in cases ·in which management by the Collector iH 
Lowe1• P1·ov·inces by Ben[Jal ..ll.ct IX desirable. 
of 1879.) 

13 .•. Section 44 of Bill. 
14: when Collector may be directed to Unnecessary, as Chapter II is framed. . See 

retain charge of shnres and persons paragraph 12 of Statement of Objects and Rea­
of certain minor~. (Rcpcaletl in sons. 
Lowc1· P1·ovinces by Ben,gal ..ll.ct I X 
of 1879, and i:n Cent1'ul P1·ovinces 
by Act XVII of 1885.) . 

15: control of proceedings of Collector. Unnecessary, as the Bill is framed. 
· (RcpP.ctle<.l in Lotuc1' Porvinecs by 

Benr1al Act IX of 1879.) 
l 6, paragraph 1.. . Section 28 (b) of Bill. 

paragraph 2... Section 28 (c) of Bill. 
paragraph 3... Compare sections 29-nnd 30 of Bill. 

17 ... Sectious 28 (cl) and 45 (e) and (/)of Bill. 
18, paragraph 1... Section 26 {3) of Bill. 

paragraph 2... Sections 24 and 25 of Bill. 
Hl ... .. . .. . . .. Sections 29, 30 and 31 of Bill. 
20: coptinuance of suit afte"r disqualifica- Will be covered by the Code of Civil Procedure. 

tion ceases. 
21 (Rcpealecl in part in Lower Provinces Sections 33 and 35 (8) of BilL 

by Bengal Act IX of 1879.) 
22 .. . ... . .. Section 38 of Bill. 
23 first sentence ... S('ction 34 of Dill. 

' second sentence .. . .. . Section 35 (8) and (4) of Bill. 
24 . .. ... .. . .. . Sections 28 (f) and 45 (g) of Bill. 
25 (Repealecl in part in Lower Pr01!inceB Sections 20, 28 (c) and 36 of Bill. 

by Bengal Act IV of 1870, section 
86.) 

26 Section 4 {1) of Bill : and see para8raph 6 of 
Statement of Objects and ReasoDB. 
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Statement tl!owing how tho principal Enactments scheduled for repeal in the G11f!-1"dians ancl 1Vnrds 
Bill hav8 been reproduced in the Bill o1· otherwise clealt tuith-contmued. 

Enactments scheduled for rcpe31. How rcpro<luccd or otherwise deaU with. 

. 
ACT XL OF 1858-continued. 

Section 27, paragraph I, first sentence ... Section Hi of Bill. 
second sentence: guur- Not reproduced. See paragraph 19 of Statement 

dians of females to be of Objects and Reasons. 
themselves females. . 

paragraph 2.. . ... Section 35 (1) (d) and (e) of Bill. 
28 ..• . .. . Section 41 of Bill. 
29, paragraph I, first sentence Sections 4 (4) and 9 of Bill . 

second sentence Section 3 of Bill. 
paragraph 2 (mt1nbe1· and yonder) Not reproduced. See the General Clauses Act, 

I. of 1868. 

ACT IX OF 1861-

Section 1, ·first sentence 
second sentence 

2 
3 

Sections 7, 8, 9 and 10 of Bill. 
Section 11 (I) of Bill. 
$ection 12 of Bill. 

4: application of Code of Civil Proce­
dure. 

Sections 7, 13 and 4<!. of Bill. 
Not reproduced. See section 647 of the Code of 

Civil Proced ure. 
5 
6 

Section ,J.l of Bi 11. 
Section <J.2 of Bill. 
Section 3 of Bill. 'l .... 

8: definition. of "Sadr Court" · Not reproduced. See the General Clauses Act, 
I. of 1868. 

AcT XX oF 1864-

Section I . . . Sections 26 and 36 of Bill. 
. . . Section 8 of Bill. _ 2, paragraph 1 

pamgrnph 2 

proviso J 
wbo to ios.tHnte or de- Left to be. d.cn.lt with in the Bill to amend the 

fend smts on behaH Code of Cml Procedure. See paragraph •! of 
of minors. Statement of Objects and Reasons. 

3 .. . ... ... . . . Section 8 of Bill. 
4 .. . 
5, paragraph I 

paragraph 2 
proviso 

6 
7 

Sections 8, 9 and 10, paragraphs 
proviso. 

· Section 9 of Bill. 
Section 11 ( 1) of Bill. 
Section 13 of Bill. 
Section <!0 of Bill. 
SectionR 7 and 8 of Bill. 

. . . Section 10 of Bill. 
1 and 2, nnd Sections 7 and 14 (f3) of Bill. See pam"raph 20 

of the l:ltatcment of Oujects and Reaso~s . 
Section 28 (/) of Bill. Section 10, paragraph 3 

10, paragraph 4, •.• 
11 : when Collector may be directed 

Section 28 (c) of Bill. 
to Unnecess~ry, as section 7 is fmmed. 

tnke charge of estate. 
12 ... Section 28 (c~) of Bill. 
13 ... Section 44 of Bill. · 
14: procedure when proprietor of"estate Unnecessary, as Chapter II. is framed. Sec . 

under Collector's charge comes o paragraph 12 of Statement of Object~ and Rca-•L WU 
15: control of proceedings of Collector ... . Unnecessnry, as the Bill is framed. 

"Hi, paragraph 1... Section 28 (b) of Bill. 
paragraph 2... Section 28 (c) of Bill. 
paragraph 3. .. Compare sections 29 and 30· of Bill. 

17 ... a ... .. Sect!on\28 ~cl) an~ 4.') (e) nud {f) of Bill. 
18, para,.raph 1... . . . . . . SectiOn -6 (J ) of 8111. · 

paragraph 2.... ... ...

1 

Sections 24 and 25 of Bill. 
.19 ... · .. . ... .. . Sections 29, 30 and 31 of Bill. 
20: ~ontinu~ce ofsuit after disqualifica- Will be covered by the Code of Civil Proce 1 . 

t1on ceases. . ( Ill c. 



PAn·r VI] THE BOMBAY GOVERN~lENT GAZETTE, MA.RCII 25, 1880. 

Statement showing ho1v the p1·incipa~ Enactments schednlecl jo1· repeal i1~ the G•11mUans a1vl Wards 
Bill have been rep1·oclt~ced in the DW or otherwise clenlt tvith-continucd. 

Enactments schc<lulcu for rcpoal. 

AcT XX oF lSG,t-contimtccl. 

Section 21 .. . 
22 .. . 
2:), first ~cntcncc 

second sen tcuco 
2t1 .. 
25 ... 
26 .. . 
27 .. . 
28 .. . 

How rcpro<lucc<l or otherwise dc~lt with. 

SecLions 33 and 35 (8) of Bill. 
Section 38 of Bill. 
Scctiou 3·~ of Bill. 
.Section 35 (0) and (4) of Bill. 
Sections 28 (/) aml •15 (y) of Bill. . 
Sections 20, 28 (c) and 36 of Bill. 

} Sections 20, 22 (1) and 36 of Bill. 

SecLion.28 (e) of Bill. 
Cornpare sectious 20, 2'~ and 28 (e) of Bill. 29: marri:lge of minors 

30 ... . . . · 1 . . Section 4 (1) of Bill : and see par::wraph 6 of 
/ Statement of Objects and Reasons. 

0 

31, pamgruph 1 : as to guaiflians of mD.r- Section 16 of Bill. 
ried females. 

paragraph 1 : as to guardians of fo.- Not reproduced. See paragraph 19 of SLatement 
males being themselves females. of Objects and llea~uns . 

paragraph 2: guardianship to cease Section 35 (1) (<l). 
when husband n.llaius majority. 

32: saving of Act XXXV of 1858 (Lmw- Not reproduced. 
tics. ) 

33 ... 
34, }laragraph 1 ... 

Jlaragraph 2... .. . 
paragraph 3 (nm nbcr (11Lil ycn<lv1·) 

AcT XIII 01' 1874·: 

: .. Section 'n of Bin. 
.. . SccLions ,t (4) and ll of Bill. 

Section :~ o[ BiU. 
Not reproduced. Sec the General Clauses Act, 

1 o[ 18G8. 

Section 1 (Formal) 
2 "M.inor " Sect.ion ·i (1)" of Bill. 

"Gua rdian" .. . SccLion 4 (4) of Bill. 
"Cour~" Sections 4 (.f) a nd !~ of Bill. 

3 Section 5 ol Bill. 
'.!-, paragraph 1 Section 7 of Bill. 

paragraph 2 Section 111 (3) of Bill. 
paragraph 3 ... Section 1<1 (.f.) of 13ill. 

5, paragt·nph 1 Sections 8 n.ud 10 (l) of Bill. 
paragmph 2 Section 10 (fl) of Bill. 
paragraph 3 Sec~ion 11 (1) of Hill. 

G ... Section 12 of Bill. 
• 7 ... Sections 7, 13 mad 'H of Bill. 

8, purarrraph 1, first and second sentences: Not rcproducc•l. l:iec ~cction 6-~7 of the CoJc ol 
0 

appli c11tiou of Uodc of Civil Pruccdme. 

!} 

Ci vi I l'roccd urc. 
third sentence. 

paragraph 2 (l!'orms) 
paragraph 3 ... 

10, clause (a) 
clause (b) 
clause (c) 

11 ... 
12 .•. 
13 ... 
H, paragraph 1. .. 

paragraph 2 ... 
15 ... 
16 .. . 
17 .. . 
18, clauses {ct) to (d) 

V!,-13 

Section 41 of Bill. 
Not reproduced. 
Section 115 of Bill. 
Section ,J.2 of Bill. 

... Sec~ion 15 (/)anti (3) of Bill. 

.. . Section 15 (4) of Hill. 

... Section 15 (~) of Bill. 

. ::: } Scclion 20 of Dill. 

.. . Sec lion 21 of Bill. 
• .. Section 22 (1) of Bill. ' 
. .. Sc:ction 37 of Bill. 
... Section 23 of Bill. 
. .. 

1 

Sections 24 allll 2& or Bill. 
... Section 28 (c:) of Bill. 
.. . Sl:ction 28 (~'), {c), (d) and (/) uf BUI. 
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Statement sho~iing how tho 1Jl"inei1ml Enaefm~nt., scheduled jo1· 1·epcal in tho G·uardians and Wa1·ti8 
B1ll have been ?'Oproclncctl in the B i ll 01' otltcnviac dealt with-concluded. 

Enactments scheduled for repent. 

Am: XIII OF 1874-contim~cd. 

Section 18, clause (c) 
19 ... 
20 
21 
22 
23 
2-1. 
25, pn.mgraph l .. , 

paragraph 2 .. . 
,Schedule (Forms) .. . 

f' ' 

How reproduce<! or otherwise tlcnlt wi th. 

Section 18 (8) of Bill. 
Section 1!) of Bill. 
Sections 26 (I) and 36 (1) of Bill. 
Section 32 of Bill. 
Section 33 of Bill. 
Section 311- of Bill. 
Sections 33 (2) and 3'1· (2) of Hill. 
Section 35 (1) of Bill. 
Section 35 (2) of Bill. 
Not reproduced. 

S. HARVEY JA11'lES, 

Ofliciating Secretary to the Government of Iudia. 

BOJUIAl' ll'JWIT.ED AT THB GOVIUlNl\lENT Cllll!r!IAL Plit:$S' 

\ 



L Pt6blished with the " Bombay GovM·nment Gn.-..9.tte" 0.. h "" •• t e 1st April 1886.] 

PART VI. 

B I L L ·s 0 F T H E C 0 V E R N M E N T 0 F I N .D 1 A • 

LEGISLATIVE DEPARTMENT. 

The following Bill was introduced into tho 
Council of the Governor General of India for the 
purpose of making Lo.ws and Regulations on the . 
19th Mal'cb, 1880, and was referred too. Select 
Committee :-

Bill No. 5 of 1886. 

THE GUARDIANS AND WARDS 
BILL, 1886. 

S~CTION. 

CONTENTS. 

CHAPTER l. 
PnELIMINARY. 

l. Short title, loco.l extent and commence· 
ment. · 

2. Repeal. 
3. Saving of jurisdiction of Courts of Wards 

and Chn.rtered High Courts. 
4. Definitions. 

CHAPTER II. 

APPOINTMENT OP 0U.ARDI.AN8. 

5. Power of .. parents to appoint in case of 
persons subject to Indian Succession Act. 

6. Saving of power to appoint in other cu.ses. 
'l. Power ~f the Court to make order ns to 

guardinnship. 
8. Persons entitled to apply for order. 
9. Court baying jurisdiction to entertain tho 

application. 
10. Form of a.pplicntion. 
11. Procedure on admission of application. 
12. Power to make interlocutory order for 

production of minor and interim protec· 
tion of his person and property. 

VJ.-13-1 

SBCTION. 

13. Hearing of evidence before making of 
order. 

14. Appoint.ment of several guardians. 
Ui. Matoors to bo considered by tho Court in 

appointing guo;rdin.n. 
16. Guardian of the poraon not to be appoin\ed 

by tho Court m certain cnses. 
17. Guardian of property tO be appointed by 

the Court subject to restrictions in ellS~ 
of certain minors. 

CHAPTER III. 

Durz11s, Rzonrs .AND. LzuiLtrzas or GuA.BDU.I!S. 

GcnCTal. 

18. Fi<lucin.ry relation of gua.rdian to ward 
19. Minor incompetent to act. 

Gua'l"dian qf tltc Pcr~<m. 

20. Duties of guardian of tho person. 
21. Title of gu11rdian to custody of word, 
22. Rcmovnl of ward from juriadicUon. 

Guardian. of PropBrty. 

2~. Duties of guardian of property. 
24. Limitation of powers of gu11rdio.n of pro­

perty appointed or dccJa.red by the Court. 
25. Prnctico with respect to limitation of 

powers of guardian of property. 
26. Gonornl powers of guardian of properly. 
27. Right of guardian to apply to the Court for 

opinion in management of property of 
ward. 

28. Obligations on, and privileges of, guardian 
of property. 

29. Suit aga.inst guardian where adminiatra­
tioo-bond wu.s ta.kon. 

30. Suit against gua.rdia.u where adminiaUt.• 
tion-bond was not taken. 

:n. Genera\ liability of guardian is tra.Pee. 
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Tile Gw:irdians and Wards Bill, 1886. 

(Chapter 11.-Appointment of t:Jna?·dians,:_Sec_tions 12-17.) 

(Ohapter III.-Duties, Rights cmd Liabilities nf Gua?:dians.-Sections 18-19.) 

Act IX, 12. The Court may direct tlla.t the person (if\ (~) _Wher~ the m_inor is . a m~mbe; of an [New.] 
!!~1A.c~ihr, . Powor to m"kc intcrlo· any) having the custody und1v1ded Hmdu fa;m1ly, ~pecml wetght.ls to be 
l8i4, '· - ~-] cutory order fo~ production of tl1e minor shall pro- attached to any chum whiCh the managt?g mem-

o£ ~mor o.n~ mtcrim pro· duce him at such place ber of the fam1~y may make to ~e ~ppom~ed or 
~~~~~Y~f bJs person and and time as it appoints, declared guardmn, and to any obJectiOn :Which he 

ann may make such or- may take to an appointment or declaratiOn asked 
der for the tempornry custody and protection of for in an application. 
the person or property of the minor as it thinks (6) The Court shall not appoint a person to be 
proper. guardian against his will. 

~~:~.~Xi 13. On the day fixed for
1
_the. hearin,g of the 

andActXJII H . f 'd app 1cat1on, or as soon _ · , enrtng o OVI cnce be· ft d b 
l811, a, 7.] fore rnl\k.ing of order. a envar s as may e, 

the Court shall hear such 
evidence a.s may be adduced in support of or in 
opposition to the application. 

[Act XIII, 14. (1) If the law to which the minor is sub-
18i4, a. 21.] . ject admits of his having 

A[IJ?OIDtmcnt o[ several two or more J'oint gum·-
guardmna. . 

dians of h1s person or 
property, or both, the Court may, if it thinks fit, 
appoint or declare them. 

(2) Separate guardians mny be nppointed or 
declared of the person and of the property of a 

16. Nothing in this Chapter 'shall authorise 
Guardian of the person the Court to app?int or 

not to be appointed by tho declare a guardian of 
Court in cert.,in cases. the person of a minor-

( a) who is a. married female cohabiting with 
hez· husband, or 

(b) whose father is living and is not a minor 
or, in the opinion of the Court, unfit 
to perform, or incapable of perform-
ing, the duties of a guardian of the 
person of the minor, or 

(c) whose property is under the superintend­
ence of a Court of Wards competent to 
appoint a guardian o~ his person. 

[Act XL, 
1858, s. '1:/ : 
Act XX, 
1864, •. 3! : 
Act XIII, 
1874, s. 25: 
nnd Act 
XVII, 1885, 
•. 8.) 

minor. 
[Act XIII, (3) If a minor has several properties, the Court 
18H, a, 4.] may, if it thinks fit, appoint or declnre a separate 

·gutu·dian fol' nny one or more of the properties. 

17. Where uuder this Chapter the Court ap- fNcw.] 

[Act XIII. (4) If the Court. appoints or declnres a guardian 
1874, a. 4.] lor any property situnte beyond the local limits of 

its jurisdiction, the Court having jurisdiction in 
the place where the property is situate shall accept 
the guardian as duly appointed or declared and 
give effect to the order appointil!g or declaring 
him. 

~Aot XIII, 15. (1) In nppointing.or declaring the guadian 
874, •· 10]. Mattera to be conaidoroil of a miiwr the Court shall 

by tb~ Court in appointing be guided by the law to 
guardmn. which the minor is sub­
ject and by what appears to be; consistently 
with that law, for the best interest of the minor 
with respect to his mental, moral and temporal 
welfare. 

(2) In considering what will be for the best 
interest of the minor, the Court shall have regard 
to his age, his relationship to the proposed guar­
dian, the wishes of a deceased parent (if any), and 
any existing or previous connection of the pro­
posed guardian with the person or property o£ 
the minor. 

(·') If the minor is old enough to form an iu­
teUigent preference, the Court may consider that 
preference. 

X of 1886. (4) ln the case of persons to whom the Indian 
Succession Act, 1865, applies, as between parents 

Guar<linn o! property to 
be npl'ointc<l by the Court 
subject to res\rictions in 
caso of certain minors. 

points or declares a guar-
dian of the property of 
a minor who is o. member 
of an undivided Hindu · 
family, it shall, except 

where it is proved to the satisfaction of · the 
Court that the interests of the minor have been 
actually ·imperilled, appoint or declare the guar-
dian subject to such restrictions as will prevent 
him from interfering w'ith the powers of the 
managing member of the family. 

CHAPTER I!I. 

DuTir.s, RIGHTS AND LrADILITIES or GuARDIANS. 

Fiduci~ry relation 
guardian to ward. 

(!U) He cannot. 
office. 

General. 

18. (1) A guardian 
of must act for the benefit 

of his ward . . 
make any profit out of his 

(3) With respect to the property of the ward, 
he stands in the position of trustee for the ward, 
and is responsible for any loss occasioned to the 
property by his wilful default or gross negli· 
gence. 

(4) This fiduciary relation extends to and 
affects purchases by a. guardian of the property 
of· his ward immediately or soon after the ward 
has ceased to be a minor, and generally all 
transactions between them while the influence of 
the guardian ·still last-s or is recent. 

(Scton'e De· 
creea, 739, 
and Act XI IT, 
18i4, 6· 18.] 

I~ 

/1. 

adversely claimin~ the guardianship, neither par­
ent is entitled to 1t a.s of right : but other things 
being equal in sucl't case, if the minor is of tender 
years, he should be given to the mother, and if 
he is of \>n age to require education and pre­
paration for labour and business, then to the 
fathe:r. 

liiinor incompete11t to 
ac~. 

19. A minor is incom-
[Act'XJII, "" 

patent to act- as gua.r- 1874, a. 19.] 
dian, 

' . 



[Act XIII, 
1874, ••. 11 
and 12.) 

[Act XIII, 
1874, s. 13.] 

[E\'Cl'Bicy's 
Domestic 
Relation s, 
691 ·92.) 

[Act XTU, 
1874, s. J.1 . 

' ActXlll. 
1874, s. 15.] 

[Act XI., 
1858, s. IS : 
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· ' The Gua1·dians a·ncl Wtlli~ds Bill, 1886. 

(Chapter II 1.-Dnties, Rights and J~iabilit1:es of r:ua?"Clians.-Seclious 20-25.) 

Gum·dian of the [Jci'SO!h j 
20. A guardian of the person of a ward is 

chnrl-(ecl with the cu~tody 
Duties or gual'(lhm of f 1 d d the penon. o t 10 war . , au must 

look to lna support, 
health and education, and such other matters ns 
the law to which the ward is subject requires. 

21. (1) If a ward leaves the custody of his 
g-uardian, he mny be com­

Title of guardion to polled by order of the 
custodr o! ward. Court to return to that 

custody. 
(!I?) But the Court may refuse to make an order 

fo1• his return to the custody of the guardian if it 
appears-

( a,) thnt the w;~rd has been ill-treated by the 
guardian ; or 

(b) that the conduct of the guat·diau in :Illy 
other respect has rendered him unfit to 
have the custody of the wRrd ; or 

(r) that tho ward is, on reasonable ·grounds 
not inconsistent with the law to "·hich he 
is subject, unwilling to return, and, having 
attained to years of discretion, i;, capable 
of exercising n wise choice aR t.o the 
custody in which he will remain. 

(<i) The residence of a 'wal'll agaiust Lhe will 
of his guardian with a person who is uoL his 
guardian docs not of itscl£ terminate the guard­
innship . 

22. (/) A guardian of the person appointed 
or declared by the Court 

Rcmo,·ol of ward from shall uot, without the 
jurisdiction. 

leave of the Court by 
which he was appointed or declared , romove the 
ward from the limits of its jurisdictiou , exc.ept. for 
!;uch temporary purposes as may be proscnbed or 
for tbe purpose of placing him beyond those limits 
nt an educational institution appoiute<l by tho 
Locnl Govcrnm('nt administering thu ten·itories 
within which the Court is estahlisheJ as rm insti­
tution to which a guardian may semi n ward 
without the leave of the Colll·t . 

(a) borrow f~r his ward; or 
(b) mortgage, charge or transfer by sale, gift, 

exchange or otherwise any part of the 
immoveable property of his ward ; or 

(c) lease any part of tlmt property for a term 
exceeding th1·ee yearM ; or 

(d) transfer any Goverumeut securities be­
long ing to the ward, or the shares or 
other interest of the ward in any com­

prmy; or 
(c) dispose of ~ny other part of the principal 

of the property of the W'Thr<l : 

Provided that the Cotn·t mny, subject to any [Cr. Art \'. 
rules made hy the High Court under this Act, 1881, •· 00 1 
exempt a g unrdian from the necessity of obtaining 
tho permission of the Court nuder this section, 
either generally or iu special circumstances, and 
as to either the whole or any specified part of the 
property of the wnrd. 

25. (1) Permission to the guardian to do any [New. I 
of the nets mentioned in 

. I:rac~icc with respect to the last foregoing section 
hnutot10u of powers of h II b guordian of prope~·ty. 8 a uot e granted by 

the Cou1·t except in case 
of necessity or for an evident advantage to the 
ward. . 

(!2) 'l'he order g ranting the permission 11hall [New. I 
recite tho necessity or advantage, as the case mo.y 
be, describe tho property with 1·espect to which 
the act pennittecl is to be done, and specify such 
conditions, if any , as the Court mo.y see fit to 
attach to the permission; and it shull be recorded, 
da.ted and signed by the Judge of the Court with 
his own haud, or,. when from any cause he is 
Jli'C\'ented f1·om recording the m·der with his own 
hand, shnll b~ tak~n down in writing from his 
dictation and be dated ancl signed by him. 

(8) 'l'he Court may in its discret.ion attach lo [New.] 
the permission the following among other condi-
tions, namely :- . 

(fl) Tho leave grante~l by tho Court under sub- . 
section (./) may be specml or geneml, ancl may he 
defined by the order grautiug it .. 

(a) t hat 1~ sale shall be made to the highest 
bidder by public auction, before tho 
Court or some person specially appointed 
by tho Court for that purpose, nt a. time 
und place to be specified by the Court, 
after such proclamation of the intended 
SRle as tho COlu·t, subject to any rules 
made by the High Court under this Act, 
di1·ecbs ; Gum·dian of Properly . 

23. (1) A guardian of the propert.y (Jf a warcl 
Duties of guardian o! must keep that property 

property. 8afe I y. 
(~) ln the case of immoveable property, he 

must uot suffer any waste, hu t must m:1in tnin the I 
bnildinrrs (if any) thereon ·a,nd their up purte- , 
uances ~uL of the rents and profits of Lhe pro- I 
perty . 

(b) that a lease shall not be made in consi­
clorntion of a premium, 01· shall be made 
fo1· such tc1·m of yeo.r11 and subject to 
such 1·euts nud covenants as the Court 
di1·ects ; 

(•;) t.hat the whole o1· any pnrt of the proceed11 
of the net Jl.Crmitteu ijhall be paid into 
tho Court hy tho guarclian to be invested 
by the Court on pre~criloed securities or 

24. \VhP.re a guardian of the property, of a o~horwisn dispo!!ed of as tho Court 

Act XX,I S. Llmit.,tion of powers of 
I 864, •· - i 1 guonlinu of property a.p· 
au~ Act XI ' pointed or declared by the 
18• 4• •· 16·] Court. 

ward has been appointed d1rccts. 
or declared ~y the Court, I (4.) llcforc grnutiug permission to a guardian (N..-.] 
he shall not., without the I to do an net mentioued in i.he last foregoing 
previous permission of ! section the Court n1a.y cause notice of the applica-
the Court,- ; tion for tho permission to be given to' any relative 

n -13-:! 
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Th.e Gna1·dians and Wa1·ds Bill, 1886. 

(Clzapf.e?· Ill.-Dzet?:es, Rights and Liabilit·ies of GufJYdians.-8ections 26-31.) 

or friend of tho ward who shonld, in its opinion, 
receive notice thereof, and shall hear, and record 
the statement of, any person who appears in 
opposition to tho application. 

received on behalf of the ward up to the 
date of delivering the statement, and of 
the debts due on that date to or from the 
ward; . 

· i~tfi XJ.:;. 26. (1) Where a guardian' of the property of a 
[Act 8xx G 1 f ward has been appointed 

(r.) exhibit his accotiuts in the Court at such [Act XL, 
times and in such form as the Court 1858, s. 16, 

d
. t and Act XX, 

64 - ' d cncra powers o guar- d l d b h C t 18 , s.l :an dian ol property. or e,c are y t e our , n·ec s ; 1864, s. IG .] 

if the Court so directs, pay into the Court [Act XL, 
the balance due ft·om him on those nc- 1858, s. 17, 

Act XIII, the Court may from time 
1874, 8• 20,) t t' l d d fi t • d h ' 

(d) 
o 1me, )y or er, e ue, 1·es 'l'tct or ex ten 1s 

powers with respect to the property of the ward 
lll such manner. and to such extent as it may con­
side~· to be for the advantage of the ward and 
consistent with the law to which tho ward is 
subject. 

(li?) Subject to any such order and subject also 
to sections 17 and 24, a guardian appointed by or 
under a will or other insti·ument shall, with re­
spect. to the· property of his ward, have such 
powers and be subject to such restrictions as are 
conferred or imposed ~u him by that instrument. 

h ~- l f th C . and Act XX counts, or so muc .; tereo · as e oun 1864 s. 17.]' 
directs, in the manner in which money ' 
is required by any rules for the time 
being in force to be pn,id into that 
Court; 

(e) apply for the maintenance, education and [Act XL, 
advancement of the ward such portion 1858, s. II: 

of the income of the property of the ~8~4 X;'\0 . 
ward as the Court directs, n,ud, if the andActXIii, 
Court so directs, the whole or n,ny part 1874, s. 17.] 

of the principal of that property; :md 

(Act II, 1882, (3) Subject to tho foregoing provisions of this 
s. 36.] section, a guard'iau of the property of a ward may 

do all acts which are reasonable and proper for 
the realization, p1·otectiou or benefit of tho pro­
perty of the ward and are allowed by the law to 
which tho ward is subject. 

(f) be entitled to such allowance, if any, as [Act XL, 
the Court thinks fit for his care and ~858, s. 24, 

. . h . . £ h' d , . and Act XX, pams Ill t e exocutrou o ts u.Jes. 186·1, s. 24.] 

29. Where a guardian has given n bond duly [.~ct X, 18G5, 
to account for what he s.25i, and 

Snit against ~uardbn 
whcro nclministmtJOn-bond 
wns taken. 

· · t £ Act V 1881 mny r:ecetve JU re~pec o s. 79, i. L. R. 
[Act II, 1882, 27. (1) A guardian may apply by petition to 
•· 34_. ] R' 1 t 1 1. t the Court for its opinion, 

the property of h1s ward, r. All. :us.] 
tho Court may at any time, 

(A<•t XIII, 
'Jt\74, •• 18.) 

[Aut X, JliiiG, 
~. 21iG, a11d 
Ac' V, 18til, 
•• 7t!.l 

Jgl 0 gunrcmn 0 d . a· . 
apply to the Court for opi- a VJCe or n·ecLJOn on any 
nion in mnMgcmcnt of present questions res­
property ol ward. pecting tho man&gement 
or aqmiuistration of tl1e property of his ward, 
other than questions not proper, in the opinion 
of tho Court,, for summat•y disposal. 

(!l) A copy of the petition shall be served 
upon, anu Lhe hearing thereof mny be attended 
by, sn('h of t.he persons interested in the applicn­
t.ion as tho Court thinks fit. 

on being satisfied that tho engagement of tho 
bonu has .not been kept, and upon such terms as 
to security, or provjding· that the money receiveu 
be paid into the Court, or otherwise, as the 
Cnurt thinks fit, assign the bond to some pro-
pet· pe1·son, who slmll thereupon be entitl ed to 
sue on the bond in his own name as if t.he bond 
had been originally given to him instead of to the 
Judge of the Court, and shall be eutit.lod to re-
cover thPreou, as trustee for ~he ward, the full 
amount recoverable in respect of rmy bt·each there-

(8) 'l'he guardian stating in good fa.it.h the of. . 
facts in the petition nud acting upon the opinion, 30. Where a guardian has not e:iven a bond as [Act xr,, 
n.c.lvice or direction given by t.he Court shall be ~ , d f 1 h' 'b 'l' . . . af_oresnid, any person, 1858, s. 19, 
uee.we , so m· as regar( s JS own respons1 1 1Ly, Smt "ll:"'!1st _guardmn wtth the leave of the aud Act XX 
to have discharged his duty as guardian \n the where •dmuuslratJOn-bond C t ISG·l, s. 19.) 
subject-matter of the application. was not taken. our • may, as next 

. . friend, at any time dnr-
28. VVhere a guardian of the property of a mg the contmuance of the minority of the ward, 

<•bligntionson, and prh·i- ward bus been appointed and upon such terms us aforesaid, institute a suit 
leges of, guardian of pro- or declared by the Court, ugninst the gn::n·dian, or, in case of his death. 
pcrty. he shall- against his legal representative, for au nccount of 

(a) if so 1:equired by tho Court, give a bond, wlmt the guardian has nrcei\7 ed in respect of tho 
as nearly may be in the prescribed form, property o~ the ward, and lll:}Y recover in the suit, 
to the Jmlge of tho Court to _e1mre for us trustee for t.ho waril, tho full amount found in 
t he benefit of the Judge for the timn the suit to have been received by the guardian 
being, wit.h or withou t sureties, ns mny nud uot to have been duly accounted fot•. 

~:r P~~~~·~::ell;n~;,g~~~~~.~h::~ !:~8~~~~.11~1 31. .Nothing in eithe_r of the _lnst two f01·ego- [Act XL, 
tho property of thu ward ; C:cnct·al liability of · ~~; sdecttlOdns s~all be coud- ~~~\~t ~X , 

. , . . . guardian as tl'nstcc. ue o epl'lve a war lSG ·.. ' 
(b) -dehver to t)le Court, ~\'lthm ~tx months . . or his legal representa-

4
• -· 

19
·] 

:£rom tlt.o elate of h1s ltpp,mntmen_t ?~" hve of any r13me~y ngamst his guardian, or the 
declaration Ly the Court, or wJt.hm i legalrepresentattve of t.ho ouardian which 1 · t 
such shorter time as tho Court llirccts, being Pxpressly provided in "either o'f tho-e' 

10 

tat t f 1 · bl · · ~ see-
ab s

1 
e~ent o ht 1e 1mdmofvea o propendy tJOns, :"ny other beneficiary OJ" his legal repre-

e ongmg o t e war , o the money an semntJve woulu have aur~iust his tru•t 0 h 
other moYeable property which he has legal representative of t-h~ tnmee. -" or t e 
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The Gttctrdians ancl W urcls Bill, 18 8 6. 

( Ghapt~1· Ill.- Duties, Rights· and Liabilities of Gn!lrdicms.-Sections 32-35.) 

( Ohaptm· I V.-Snpplenwntal Pi'ovisi~ns.-Section., 96-98.) 

39-7 

Tennina.tion of G1ta1·dianship j (o) When for an t b • [Ad ::tL, 
[A xur · " . Y canso a person ceases o ea. . 
187!, •· 2i.] 32. 011 tho death of one of ~wo or more joint gu~rut.an, the Court may require him to deliver !:".A:i ~i. 

R. 1 t 1 . 1 . guardmns, the guardian- as 1t d1rects any property in his possession belong- 186' • 21.1 
IS I 0 6Ur\'IVOTS np I . . . t tl .1 • • . 

3moug joint gu:udiaus. s np. contmnes . to the mg o 1e waru. 
. . su.rvtvor or snrv1vors nn- (4.) When he has clelivered as the Court directs [Acl XL, 

· hi a further appomtment IS made by the Court. tho property, if any in his possession belonging 18G8, 8• 23, 
r-~~t.~L{r4· 33. (1) The Court may, on tho application of to the ward, tho Co~rt may declare him to he <lis- is:..~~tJf· 
~SG4; .~ 21 : ' Rcmo,•al or gual·dian. any. P_!ll'SOn interested, or charged from his liahil~tic~ as guardian, save as 
3udActXIII, of 1ts own motion re- regards any fraud whiCh may subsequently be 
~187.~2 •;.i2 move a guardian for any cf the following ca'uses, discovered. 

1· ../ ":lnu 4
·J namely:-

~ (a) for abuse of his trust· CHAP'l'ER IV. 
(b ) for .continn.ed failure to perform its duties; 
(c) for mcapaCtty. to pel·form its duties j SUPPLEMENTAL PROV!.SIONS. 
(cl) for gross immorality; · 36. (1) 'rho Court may,on theapplicntionof any [Act XL, 
(c) for having an interest a<lv~rse to the faith- person interested 01' of IS58, •• 2 • 

ful performance of his duties,· Orders for rcg~ll~ting its own motion make an A~~1Xi~6141' -
( f) f conduct or procccdmgs of ~l '. e. • O t 

or removal from the locn.l limits of the guardians, and enforce- oruer regulatmg the 1874, •· 20: 
jurisdiction of the Court; mcut oi thc•c orders. conduct or proceedings Rll<i ActXIY, 

( ) 1 f d. h h 1882, •. 493.] g JY reason of the a.rrival within those limits o any guar mn w o as · 
of- some person whose g uardianship the not been appointed by a Oourt of Ward~. whether 
Court may think likely to be more bene- the 9.uardian has been appointed or cleclo.red by 
ficial to the ward than that of his guar- the t.Jourt under this Ach or not 
dian; or (2) In case of disobedience to an order mn<le 

(h) in the case ·of a g uardian of tho property, ~m<ler sub-section (1), the order may be onforce<l 
for insolvency. m the same manner as an injunction granted 

(e) 'When a guardian has been removed for under section 492 or section 493 of the Code of X1Vofl862. 
any such cause, tho Cou rt may n,ppoint a successor Civil Procedm·e, as if the guardian w.e1·e the de-

~- to him under tho provisions of Uhapter 11. . fendn.nt anll the ward the plaintiff. 
[Act XL 34. (1) If a guardian desires to resign his 37. If, for the pm·pose or with tho effect of [Act XllJ, 

' 1858, s. 23 : office, he umy ajJply to provonting the Court 1874, •· 14.) 
'-.Act XX, 18G·I, D' h f J' Penalty lor removal of (' . . . I 

s. 23: and Act. rsc argo 0 guarrlan. the Conrli to be dis- ward from jurisdiction rom oxerClSJDg Its ant 10· 
xnr, 1874, char O'ed. · rity with respect to a 
ss. !?3 and 24.) ° C . ward, the gmu·dian of the ward removes him from 

(.'Z) If the Olll't finds lihat thel·e 18 some othel' the limits. of the jurisdiction of the Conrli in 
proper person whom it may appoint to be guar- contravention of tho prohibition contt~ined in 
dian under the provisions of Chnpfer II, it shall section 22, ho shall be liable, by order of the 
discharge the applicant from lihe guardianship Court; to fine not exceeding one thousand rupees, 
and appoint the other person in his place. 01' to irnprisonmeut for a term .which may extend 

(ActXL, 181l8, , . . 35. (1) 'l'he power of a to six months, or to both. 
s. 27:ActXX, Ccs~at1on of authonty of "Uarclian of the person 38 If 1' f 
1864, •· 31 : gnal·<han. "' . . a glllm mn ails to deliver to the Court, [Act XL, 
and Act XIH, ceases- . within six months from lll58, •· 223c 
lSi4• s. 25·] (a) by his removal or discl1arge; ac~o~~~.ty for failure to the <late of his nppoint- ~Sg4~:~ J;,]' 

(b) liy the Court of ·wards assuming snperin- ment o1· declaratiOn by 
tendeuce of the person of the wa.rd ; the Court, 01' within such shorter time ns tho 

(c) by the ward ceasiug to be a minot•; Court directs, the statement mentioned in clause 
(d) in the case of a. female wuril, by her mar- (b) of section 28, or to O;>thibit his accounts in 

riage followed by cohabitation wi th her lihe Colll·t, ;~s required by clause (c) of that sec­
husband; or tion, or to pay into the Gourt the baln.nce due from 

(e) iu the case of a ward · whose father was a him on those accounts, as required by clause (<l) 
minor, or deemed unfit to perfor·m, 01· in- of that section, ~ 
capable of perforwiug, tho lluties of a or if a per·son who lms ceaseu to be a guardian 
guardian of the person of the w.tl'd, by fail ~, on th9 requisition of the Court, to deli vet· 
the father ceasing to be a minor or, as the as the Courb dit·ects any propm·ty in his possession 
ca~e may be, to be deemed unfit or in- belonging to the wat·d, 
<.:npable as aforesaill. I he shall be liahle, by or·der of the Court, to fine 

(f!) The power of a guardi:u{ of the prope1·ty I not exceeding one hundred rupees, and, in case of 
ceases- recusancy, to furtlu:lr fine not exceeding fifty 

b h
. . 

1 0 .. ·h . . l rup<:es for each day nfter the first during which 
( <~) Y ts remo\ a. or lSC at ge' ! the defaul b continues and to detention in thu 
(b) by ~he Court of \\' arils ass1~.rning supet·in- ; civil jail until he C(lnsents to deliver the statemunt, 

temlcnce of the property ot the waril i ()I' I or exhihit the accounts, or pay the bal<Auce, or 
(c) uy the ward c-::asing to be a minor. · 1 deliver the property, ns the ca3e may he. 
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Tlte Gzta1·dians and_ Wa1·ds Bill, 1886. 
(Oha.pte1· IV.-Supplemental P1·ovi8ions.-Se,;tions 39-4-6-) 

_ (The Schad~tle.-Enactments 1"f'JJt311led.) 
(Act v, l886, 39. Nothing in this Act shall prevent a person permission to do acts .mentioned in section 
•· 

14
·
1 

S . £ t " from Qeing prosecuted 24; . 

[Act XL, 
1858, as. 6 
and 8, aud 
Act XX, 
1864, 88. 5 
and 7-.J 

r Act XL, 
1858, •. 28 : 
ActXX,IH6·1, 
s. 33; 1\nd 

und:~tho~ la'~;~secu 10118 under any other law for (b) as ·to the securit~ to be required . from 
an act 01· omission which guardians; 

co~stit~tos an offence against this Act, or from (c) as to the preservation of ?t~tements and 
bemg hable under that other law to any other or accounts delivered and exh1b1ted by guar-
higher punisbm'ent or penalty than that provided dians ; 
by this Act: . (cl) as to the inspection of those statements 

Provided that a person shall not be punished and accounts by persons interested ; . . 
twice for the same offence. {e) as to the custody of money, and securities 

40 The Court may call upon the Collector, or for money, belonging to wards; 
. upon any Court sub- (f) as to the securities on which money belong-

Reports by Collcctorsond ordinate to the Court, for ino- to warCis may be invested; 
Subordinate Courts. (g) as to nllowauc_es to be_ gra_ nted to guar_dians 

a report on any matter 1 t f 
arising in any proceeding under this Act and for their care and pa1ns m t w execu IOn o · 

their duties; and · treat the report as evidence. · f 
(h) g·enerally, for carrying out the purposes o 

41. An appeal shall lie to the High Court t.his Act. 
ft·om au order made by a 
District Court­

O~dcrs appcala.lJic. 

Act IX, 1861, . 
•. 5.] 

(ct) under section 7, appointing or declaring or 
refusing to appoint or declare a guardian; 

46. A · guardian appointed by, or holding a [New.] 
• certificate of administra­

Applicability of Act to tion from a Civil Court 
guardians already appoint- d . uy' enactment re-

or 
(b) under section 9, sub-section (iJ), refusing 

an application ; or 
(c) under section 21, making or refusing to 

make an order for the return of o. ward to 
the custody of his guardian; or 

(d) under section 24-, refusing to grant permis­
sion to the guardian to do an act men­
tioned in that soctiou ; 01' 

(e) under section 26, sub-section (1), defining, 
restricting or extending the powers of a 
guardian ; or . 

(f) under section 33, sub-section (1), removing 
a guardian ; or 

(g) under section 3-~, refusing to discharge a 
gua.t•dian; or 

(It) under section 36, regulating (,he condnct or 
proceedings of a guardian, or enforcing 
the order ; or 

(i) under section 37 or section 38, imposing a 
penalty. 

ed by Court. un el a . 
pealed by this Act shall, 

save as may be prescribed, be subject to the 
provisions of this Act, and of the rules made 
under it, as if he had been ailpointed under 
Chapter II. 

'l'HE SCHEDULE. 
ENAC'l'm;Nl'S REPEALED . 

(See sect.ion :?.) 

-(lets of the Goveruo ·· Ge>W'l<i in Cou>~cil. 

XIV of 1858. J\linors (i\ladras) ... The whole. 
XI" of 1858. Minors (Bengal) .. . So much as has 

XX of ISGJ. Minora (B01nLay) 
IX of 1861. lllinors ... 

Vll of 18i0. Com·t-fcc• 

not been repeal· 
cd. 

The whole. 
.. The whole. 

[AotiX,J8GI, 42. Save as provideCI Ly t.be last fot'Pgoing 
a. 6, and Act .. . . section and by seobiou 

II' of 1872 . . Punjab Laws 

... Section 19 H, and 
article 10 of 
Sehcdulo I. 

So far as it relate• 
to Act XL of 
1858. XIII, 1874, l'lnahty pf o~hcr orders. 622 of the Code of Ci vi] 

xlvof1882. P1·ocedure, an order made uude1• this Act shall 
X I X of I Si3. North- W cstcl'll Pro· Section :;158. 

vinccs l,u.nd·rc,·enuc. 
be fi.nal, nnd shall noL be liable to be contested Xlll of 1874. Em-openu British Mi · 

UOJ'~. ' 
The 'whole. 

by suit or othe1nvise. . . . 
[Act X, 1865, 43. 'fhe High Court may refuse an apphcat!on 
1, 241, and • made to it under this Act 

X\' of 188•1. Laws Loca ll-:xtcnt. So far as it relate• 
to any enact­
ment repealed 
Ly this Act. Act V l881, Power of H•gh Court to 'f · · · · l . ·. 

1. 57.j refuse Jlllplication• capable l ~n I~S OpllliOll t JC ·~P­
of being denlt with by phcat10n would be clls­
auother t:our~. posed of more justly or 

XYJI of 1875. Burma Cnnrts ... .. . Section 96. 

[Act XL, 
)858, •• 13, 
aud Act XX, 
1864, a. 13.] 

XX of 1875. Ccntmll'rovincos L;,ws. 

convel!iently by any other Conrt lmviug juristlic- ! X \"1 11 nf 18i 6. Ondh Law> 
tion. i 

44. 'l'he cosi.s of :Lny proceeding nuder t,his j' 

Madra• lleyulatio11s. 

So fnras it relate• 
to Act XL of 
1$58. 

So far as it relates 
to .Act XL <>I 
1858. 

Costs. Act sh1Lll, subject to any 
rules made by the High i 

Court under this :Act, be iu the discret-ion of the I \" ,,f 1804. Court of w~rds ... 

1

. Sectinn20 an<l so· 
Court in which the proceeding is held. ! mnchofscction• . I 21 and 22as re-

[New; cf. Act 45. In addition to any other power to make 

1 

. latcs to person• 
XIII. 1874, rules conferred expressly · m~d property oi 
a, 8.) Pkower

1 
of High Court to or implied!" by this Act, I mmo1-s not suL-

ma e ru es. • ject to the su-
the High Court may ' per inteudcnce 

from time to time make rules- I of the Court of 

. (a)· as to the procedure to be followed with I X of 1831. Minora' Estates 'j s'Yards. 
). · f ... ectiou :l. 

respect to app JCal.ions of guardians or ---------- ___ __ _ 

' ,'· 
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S~ATEMENT OF OBJECTS .AND REASONS . 

. . This Bill to consolidate and amend the law relating to Guardian and Ward is based on op!nions 
ehctted b.y a reference to. Loc~l Gove~nments and High Courts on the subject of certain defects m the 
law .relatmg to . the gua.rd.an.slup of mmors, and its o~ject is to provide a law of Guardian and Ward 

. 3.Jlphcable as fm as posstble to all classes of Her Majesty's subjects in Hritish India. 

2. Among ~~e enact~ents.which the Bill will supersede are Act XL of 1858 and portions of tl1e 
1lfa?ras Code, relatmg to mtnors m the Presidencies of Bengal and :'lladras who are not European British 
~ubjects an? are not under the superintendence of a Court of Wards; Act XX of 18fj4, relating to minors 
m the Pres1dency o~ Bo1~1bay wl~o are not European British suqjects; Act IX of 1861, relating to the 
cust~dy and guardl!ln~lup ~f mmors who are not European British subjects; and Act XIII of 1874, 
relatmg to the guardtanslup of Eu·ropean British minors iu tell'itories beyond the jurisdiction of the 
chartered ·High Courts. 

. ~· 'l'he Bill, whi?h follows generally the fmme of A~t XIU of 1874, is drawn as applicable to all 
Dtstnct Colll:ts and H1gh Courts (including the chartered High Conrts) :md to minors of all.crceds and 
race~. Bu~ tt does ~ot take away any of the powers at present possessed by the chartered H1gh Courts, 
antltt provtdes that, Ill the selection of rrnardians and other matters reoard shall be bad to the personal 
law of the minor, The jurisdiction and authority of Courts of Wt;rds" arc expressly s:wed nod will not 
be in any way affected by the proposed law. 

4. OM effect of the assimilation of the law will be to do away with the rule, which obtains in the 
Presidencies of Bengal and Bombay, that no person shall be entitled to institute or defend any suit 
connected with a minor's estate of which he ch\ims the charge until he has obtained a cerbificate of 
administration. It i~ proposed that sui ts by and against minors shall be regulated by Chapter XXXI of 
the Code o( Civil Procedure, and that, in n Bill which is to be introduced to amend that Code, provision 
be inserted ·cclnferring, among other privileges, on n guardian who has been appointed, or whose title 

.has been declared, under the Guardians and Wards law, a preferential right to be appointed next friend 
or guardian for the snit. 

5. '!'he several sections of the Bill which nppear to call for remark will now be noticed in consecu­
ti1•e order. · 

6. Section 4, clause (1).-In connection with section 26, Act XL of 1858, section 30, Act XX of 
1864, and section 2, Act XIII of 1874·, the question arose whether the age of majority should be dealt 
with in the Bill. As there was no nece;;sity to deal with it, it was considered expedient to avoid the 
difficulty of doing so by defining" minor," in the terms of section ll of the Indian Contract Act, 1872, 
as a person w!J.o has not reached the age of majority according to the law to which he is suiJject . 

. 7. Section 4., clause (£).-"Guardian;, has been so den ned as to mean any person haviog the care 
of the person of a .minor or of his property, or o.f both his person and property. The Bill, therefore, 
relates to guardians generally except where it is expressed to relate to particular classes of guardians. 

8. Section 5.-'rhis sec~ion follows .Act XIII of 1874, which, in recog1~is.in9. in certain circu~ustances 
the riaht of a mother to uppolllt a gunrdmn, was based on the New York CtvJI uode. The sectton goes 
beyond section 47 of the Indian Succession Act and beyond. the English law. But under the Englidt 
law an appointment by a mother is not now wholly ineffectual, ancl is likely at no distant date to be 
declared to be valid except in so far as it may interfere with an appointment by the father. · 

9. Sections 9 ctnd 4.3.-The High Court and District Court will have concurrent jurisdiction, but the 
Hicrh Court may refuse an application with respect to the guardianship of a minor if in it.~ opinion tbe 
application would be disposed of more justly or conveniently by a District Court. WhS!re the application 
is with respect to the guardianship of the person of a minor, it is ordinarily to be made to the Court 
havinrr jurisdiction in the place where the minor resides, that beiog the Court which can mos~ effectively 
disch~·cre the duties incident to the appointment of a guardian to th~ person or the minor. 

10~ Section 11, sub-section (£).-The sub-section follows :m order made by the High Court o£ 
Judicature for the North-Western Provinces with a view to facilitating the discharge by Collectors o£ their 
duty of ascertait~in~ and re:Portir~g: to t.he Court of Wards from time to time what proprietors runy come 
witbin· the descnphon of <hsqnahfied landholders. 

11. Section 14, sub-section (.~).-The rule laid down in this sub-section is, as explained by Sir 
Arthur Hobhousc with respect to the corresponding section iu Act XIII. of 1874, based solely on 
grounds of convenience. · , 
. p Section 15, sub-secti on (5), amd section 17.-As reg:uds a minor who is n member of an 

undivided Hindu family, it seems to be generally admitted that it is desirable, as a rule, t.o leave him 
t his natural <TUardians without interference. But such a minor has certain rights in respect of the 
f~miiy propertY, and tho~e rights are capa\>le of being/rote~ted by n guardia.~. '!'he guardian ~ou!d not 

me t.he mana,•ement of the common property, an poss1bly he would, owmg to the const1tut1on of 
~~su co-ownership "be debarred from taking directly even n share in the management, and be confined to 
a 

1~1ere power or' control. fhro"?- without antlba rifght in .the last t resort to demand o pnrt.ition. But even 
this limited authority m1g t 10 some cases e o great 1mpor ance . 

.As reaards the view hitherto taken by the Courts on this subject, it has indeed been held by the 
H' h Coul'ts at Fort William and Bombay that Acts XL of 1858 and XX of 1864 could 110t be applied 
l~~re the minor had no rights except as a member of an undivided Hindu family (I. L. R. 6 CaL 219 

~vnd 3 Born. 431, and 12 Born. H. C. Rep. 247). Some doubt has been thrown on this view by the caa~ 

vi.-13-a 
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before the Privy Council reported in I. L. R. 8 Cal. 656 (I. L. R. G flom. 595 and 8 Born. 396); but in 
any cas~ it is a view which seems to be based on the peculiar wording of those Acts, which have been 
construed as contemplating an actual and (perhaps) corporeal kLking charge of and management of some 
tangible property. In o"ther words, these cases merely decide that under the particular Acts a manager 
?flnnot ~e appoi~ted fo~ a minor member . of a pnre joint family, not , that such a manager is a thing 
tnconce1vable or m1poss1ble ti. L. R. 7 Cal. 369) . 

.As regards the provisions of certain enactments which allow the Court of Wards to take charge 
only of the estate of a minor who is a sole owner (.Act. IV, 1872, sect-ion 35, Act XVII, 1876, section 161, 
and Bengal Act IX, 1879, section 7), they are to be accounted for by the fact that these enactments 
were d~signed mainly to guard against the risk of l.oss of revenue from an estate being left without any 
competent person in charge of it. That it was not considered impossible to take charge of the interest 
of ~ minor shareholder is manifest from Madras Regulations V of 1804, section 20, and X. of 183_1, 
section 3, and from the circumstance that section 14 of Act XL of 1858 and other similar enactments 
provi?e fot~ the Collector taking charge of the share of a co-owner who is still a minor on the e'state 
escapmg from the management of the Court of Wards owing to the other co-owners having come of age. 
The Courts of Wards in the North-Western Provinces (Act XIX of 1873) and Central Provinces (Act 
XVII of 1885) are not precluded from u.ssuming superintendence of the interest of a disqualified person 
who is a co-owner in an estate with other persons who are not disqualified. 

It may be gathered from the proceedings ·of the Legislative Council, 1854·-55, pages 672 et uq., 
that it was the intention of the framers of Act XL of 1858 that the Civil Court should appoint guardians 
for minors owning shares in estates, and it would Reem that it is only owing to the peculiar wording of 
the Act, coupled perhaps with a natural disinclination on the part of the Courts to interfere between 
joint-owners, that that intention has been defeated. 

13. Section 18.-This section lays down certain general propositions based on the fact that guar­
dianship is a trust, and that the relationship between guardian and 1vard is one uberrima; fidei, not only 
while it lasts, but even after it has ceased to exist. • • . · 

14. Sections134 and ~5.-These sections are based ~n section 18 of the Acts of 1858 and 1864 ancl 
the corresponding section of the Act of 1874, on certain provisions in the Code of Lower Can~da, and .on 
suggestions received for the amendment of the Acts of 1858 and 1864. They provide that a guard1an 
who has been appointed, or whose title bas been declared, by the-Cour~, shall not borrow for his ward, 
or transfer any part of the principal of his property, without the permission of the Court, and that the 
Court, before granting its permission, shall satisfy itself that the transaction proposed is either necessary 
or for the evidflnt advantage of the ward, nnd, when granting the permission, shall itself record an 
order setting forth the necessity or o.dvantage and the conditions sn9ject to which it permits the loan to 
be taken or the transfer to be effected (I. L. R. 5 Co.!. 363-nna 6 Cal. 161). 

Thes~ sections will be supplemented by mles made by the High Comt under section 44. 
. 15. Section !18, clause (a), and section !19.-These provisions are suggested by the case reported at 
I. L. R. 5 All. 248. 

16. Section 3!1.-The rule contained in this section follows from guo.rdianship being a trust. 
Though the ~ight of survivorsllip is not acknowledged in England in the. case of guardians appointed 
by the Court of Chancery, yet in practice the survivor or survivors will be re-elected by the Court 
without a reference. ~n America there is the right of survivorship among guardians appointed by the 
Court of Chancery. · · 

17. Section 38.-A testamentary guardian may be removed under this section. 
18. Section ~1.-The cu.ses reported. at 15 W. R. 492 and 22 W. R 479 ho.ve suggested the 

specification of the orders from which an appeal shall lie. 
19. Acts XL of 1858 and XX of 1864 provide, in sections 27 and 31, respectively, that nothing 

in those Acts shall authorise the appointment of any person other than a female. as the guardian of the 
person of a female. The cases reported at I. L. R. 10 Cal. !5 and 11 Cal. 574, and the remarks at pages 
21:i-14 of Sayyid Amir Ali's Personal Law of Muham:rnadans, seem to render the re-enactment of the 

'provision inexpedient. Section 15 of the Bill specifies the matters by which the Court is to be guided 
1n appoin~iog a guardian, and one of those matters is the law to which the minor is subject. 

20. The provision of .Act XX. of 1864, that the legal heir of a·minor, or the person next in succession 
to his property, mny not be appointed guardian of the person of the minor, has not been repeated. 
It is considered tha.t the appointment of such persons should not be absolutely prohibited. ThilS was 
the op~nior;' •of the .Supreme Council when A~t XL. o~ ~858 was about to be enacted (Proceedings 
of L_eg1slabve Council, 1858, pages 576-77), and 1s the op1n1on of the Hon'ble Mr. M. Melvill. 

21. If the Bill becomes law in its present form, article 10 of schedule I. of the Court-fees Act, 1870, 
'vhich applies only to the Presidencies of Bengal and Bombay, will become obsolete. ~t ho.s, therefore, 
been included in. the schedule of enactments to be repealed. 

22. A table is appended showing how the principal enactment.s scheduled for repeal have been 
. reproduced in the Bill or otherwise dealt with. 

C. P. ILBERT. 

The IltlL Ma1·ch 1886. 
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S I atom ent showing h th . . z E -B':" e prmctpa nactmertt: :cheduled for repeal in the Guardians and · Wa1'd8 
tll have been reproduced in the Bill or othe.rwiae dealt with. 

Enactments ochoduled for repeal. 

AcT XIV oF 1858-:­

Section 1 
2 

How reproduced or otherwioe de:Ut with. 

~ 3 
::: } Sections 20, 28 {e) and 36 of Bill. 
.. . Section 21 of Bill. 

l 

4 ... Sections 41 and 4Z of Bill. 

ACT 'XL OF 1858-

Section 1 .. . Repealed by Act XIV of 1870. 
2 .. · Sections 3, 26 and 36 of Bill. 
3, paragra.ph 1... .. . Section 8 of Bill. 

pamgraph 2 ) who to institute or de- Left to be dealt with in the Bill to amend the 

j
- fend suits on behal Code of Civil Procedure. See paragraph 4 of 

proviso of minors. Statement of Objects and Reasons. 
4 Section 8 of Bill. 
5 Section 9 of Rill. 
6, paragraph 1... Section 11 (1) of Bill. 

paragraph• 2.. . Section 13 of Bill. · 
p~oviso Section 40 of Bill. 

7 . . . Sections 7 and 8 of Bill. 
8 .·.. ... ... Section 40 of Bill. 

Sections 9, 10 and 11, p:nagraphs 1 and 2 .. . Sections 7 and 14 (~) of Bill. 
Section 11, paragraph 3. . . .. ... Section 28 (f) of Bill. 

paragraph 4. .. .. . Section 28 (e) of Bill. 
12 : when Collector may be directed to Unnecessary. 'l'he Court of Wards can act in 

take charge of estate. (Repealed in cases in which management by the Collector is 
Lowe?' Provinces by Bengal Act IX desirable .. 
of 1879.) 

13 .. . .. . .. . .. . Section 44 of Bill. 
14: when Collector may be directed to Unnecessary, as Chapter II iR framed. See 

retain charge of shares and persons pamgraph 12 of Statement of Objects and Rca-
of certain minorR. ( Repcale(~ in sons. · 
Lower Pl'ovinces by Bengal Act I X 
of 1879, and in Central P1·ovinces 
by Act XVII of 1885.) 

15 : control of proceedings of Collector. Unnecessary, as the Bill is framed. 
(RepP.Ctled in Lower Provinces by 
Ber1gal Act IX of 1879.) 

16, paragraph 1... Section 28 (b) of Bill. 
paragraph 2... Section 28 (c) of Bill. 
paragraph 3.. . Compare sections 29 and 30 of Bill. 

17 .. . Sections 28 (d) and 45 (e) and (/)of Bill. 
18, paragraph 1... Section 26 (8) of Bill. 

paragraph 2... Sections 24 and 25 of Bill. 
19 ... .. . Sections 29, 30 and 31 of Bill. 
20: continuance of suit after disqualifica- Will be covered by the Code of Civil Procedure. 

tion ceases. . 
21 (Repealed in part in Lo~t·er ProlJinces Sections 33 and 35 (3) ol Bill. 

b11 Bengal Act IX of 1879.) 
'22 .. . · .. . Section 38 of B~ll. 
23 first sentence ... Section 34 of Btl!. 

' second sentence ... ... Section 35 (3) and (4) of Bill. 
24 .. . ... ... .. . Sections 28 {f) and 45 (g) of Bill. 
25 (Repealecl in part in Lower Province Sections 20, 28 (e) and 36 of Bill. 

by Benga.l Act IV of 1870, section · 
86.) 

26 Section 4< (1) of Bill : and see paragraph 6 of 
Statement of Objects and Reasons. 
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Statemtmt showi1lg how the principal E-nactments scheduled for repeal in the Guardians and Wards 
Bjll havo been 1'ep1·oduced in the Bill or otherwise dealt with-conti':lued. · _ 

Enactments scheduled for repc~l. How reproduced or otherwise dealt with. 

ACT XL OF 1858-continued. 

Section 27, paragraph 1, first sentence ... Section 16 of Bill. 
second sentence: guur- Not reproduced. See paragraph 19 of Statement ' 

dians of females to be of Objects and Reasons. 

paragrnph 2 .. 
28 ... 

themselves females. 

29, paragraph 1, first sentence 
second sentence 

par_:graph 2 (mmtber and gender) 

Section 35 (1) (d) and (e) of Bill. 
Section 41 of Bill. 
Sections 4 (4) and 9 of BilL 
Section 3 of Bill. 
Not reproduced: See the General Clauses A.c t, 
I. of 1868. 

ACT IX OF 1861_. 

Section I, first sentence 
second sentence 

Sections 7, 8, 9 and 10 of Bill. 
Section 11 (1) of Bill. 

2 
3 

Section 12 of Bill. . 
Sections 7, 13.and 44 of Bill. 

4: application of Code of Civil 
dure. 

·Proce- Not reproduced. See section 647 of the Code of 
Civil Procedure. 

fj 

6 
7 

Section 41 of Bill. 
Section 42 of Bill. 
Section 3 of Bill. 

8: definition of" f?adr Court" Not niproduccd. Sec the General Clauses Act, 
I. of 1868. 

AcT XX oF 1864-

t?ection 1 . . . Sections 26 and 36 of Bill. 
2, paracrraph 1 .. . Section 8 of Bill. 

para~raph 2 } who to institute or de- Left to be dealt with in the Bill to amend the 
0 

fend. suits on behal Code ~f Civil Pr?cedure. See paragraph 4 of 
proviso · of m1nors. Statement of ObJects and ReasonR. 

3 Section 8 of Bill. 
4 Section 9 of Bill. 
5, parngraph 1 .. . Section 1.1 ·(1) oC Bill. 

paragmph 2 .. . Section 13 of Bill. 
proviso Section 40 of Bill. 

6 Sections 7 and 8 of Bill. 
7 Section 40 of Bill. 

Sections 8, 9 and 10, paragraphs· 1 and 2, and Sections 7 and 14 (111) of Bill. See paragraph 20 
proviso. of the ~tatement of Objects and Reasons. 

Section 10, paragraph 3 Section 28 (f) of B~ll. 
10 pararrraph 4... · ... Section 28 (e) of Bill. 
11': whe~ Collector may be directed to Unnecessary, ns section 7 is framed .. 

take charge of estate. 
12 ... . .. Section 28 (a) of Hill. 
13 .. . ... . .. Section 44 of Bill. 
14: procedure when ~roprietor of ;estate Unnecessary, as Chapter II. is framed. See 

under Collectors charge comes o paragraph 12 of Statement of Objects and Rea-
· a~. WK 

15: con"trol of proceedings of Collector .... Unnecessary, as the Bill is framed. 
16, paragraph 1... Soct~on 28 (b) of B_ill. 

paragraph 2 .. : Sectwn 28 (c) of Blll. 
paragraph 3... Compare sections 29 and 30 .. of Bill. 

17 ... , ... Sections 28 (d) and 45 (e) and (/)of Bill 
18, paragraph 1... . .. • . .. Section 26 (3) of Bill. · 

paragraph 2... • .. • .. 

1 

Sections 24 and 25 of Bill. 
19 ... ... ... . ... Sections 29, 30 and 31 of Bill 
20: c:ontinuance of suit after disqualifica- Will be covered by the Code ~f Civil p d 

t1on ceases. roce ure. 
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Statement slwwing Z ow U • • ' E - • _,_. l T:rT: _._ B 'll L Le pnnc~pa. 'nactmenls scltednlecl jo1· Tepeal ~n t!.o Guarcwana anc rr atr<MT 
~ have been rcpmihwecl in the DilZ m· otherwise clealt with-continued. 

Ennctmcnts schcdulc<l for repeal. Ho\V ropro<lnccd or othor\i·isc dcnlt with, 

----------1--·------ --

Acl' XX 01' 186•1-cunlinue<l. 

Section 21 .. . 
22 .. . 
2:3, first ~enlen~~· 

second sentence 
2·1 
25 
26 
27 
28 
29: marriage of minors · 
30 ... ... 

Section:; ;33 nnd 35 (3.) or Bill. 
Section 38 of Bill. . 
Section 34 of Bill. .. 
Section .35 (D) and (4) of Bill. 
Sections 28 (/) and.•l:j (g) of Bill . 
Sections 20, 28 (c) and :J6 of Bill, 

} Section~: 20, 22 (1~ :~!1d 36. of Bill.. 

Section 28 (c) of Bill. · 
Compare.secLious 20, .2·~ nnd. 28 (e) of Bill. 
Section ·,J, (.I) of Bill: and see paragraph 6 of 

Statement of Ohjccts and Reasons. 
31, paragraph 1.: as to guardians of mar­

!;ed females. · 
Section 16 of Bill. 

. paragraph 1: as to guardians o( fc - Not reproduced. See paragraph 19 of Statement 
males being themselves femo.les. of Objects and Reasons. 

paragraph 2.: guardianship to cease Section 35 (1) (cl). 
when hu~b:md attains mnjority. 

32: saving of Act XXXV of 1858 (Lmu~- Not reproduced. 
tics.) 

33 ... 
3•J., paragraph 1. .. 

paragraph 2 ... 
}laragraph 3 (n1Wtber mul gcmlcr) 

.A.Gl' XIII OF 1871·: 

Section 'n of Bill. 
Sections 11 (4.) nud 9 of Bill. 
Section 3 or Bill. 
Not rcproducctl. Sec the General Cla.us.es. Act. 

I of 1868 . 

Section 1 (Formal) 
2 "Minor" Section 4 (1) of Bill. 

«Guardian " . . . Section ,j, (f.!) of Bill. 
"Court" Sections ·J. (4) and !J of Bill. 

3 .. . Section 5 of Bill. 
'J., paragraph .. . Section 7 of Bill. 

paragraph 2 ... Section 1<J. (3) of Bill. 
paragraph 3 . .. Section 14 (4.) of Bill, 

5, paragrn.ph 1 Sections 8 and 10 (1) of Bill. 
paragraph 2 .. . Section 10 (ii) of Bill. 
}Jaragraph 3 ... Scct~on 11 (1) ~fRill. 

6 ..• .. . , .. . . . SectiOn 12 of B1ll. 
7 ... ... ... . .. Sections 7, 13 and 44 of Bill. · 
8, paragraph 1, first and second sentences:! Not reproduced. Sec section 647 of the Code oi 

applicqtion of Code ofi Civil Procedure. 
Civil Procedure. 

third sentence. 
paragraph 2 (Forms) 
paragraph 3 

9 ... 
10, clause (a) 

clause (b) 
clause (c) 

11 .. . 
12 .. . 
13 .. . 
14, paragraph 1 ... 

paragrapl1 2 ... 
. 15 .. . 
16 .. . 
17 ... 
18, clnuscs (a) to (d) 

vr.-13-\t 

Section 41 of Bill. 
Not reproduced. 
Section 'J.5 of Bill. 
Section 42 of Bill. 
Section 15 (1) and (J) of Bill. 
Section 15 (4.) of Bill. 
Section lu (2) of Bill. 

::: } Seclion 20 of Bill. 

• . . Section 21 of Bill. 
... Section 22 (1) of Bill. 
. . . Section 37 of Bill. 
. .. 1 Section 23 of Bill. 
. .. 1

1 

Sections 24 and 25 of Bill. 
... Section 28 (c) of Bill. 
... Section 28 (ct), (c), (d) and (f) of Bill. 
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&a.tement 11howing how the principal Enactments scheduled for repeal in the Guarcli ans a11d Wards 
Bill have been reproduced in the Bill or otherwise dealt with-concluded. 

EnD.Ctmonta scheduled for ropo.'\1, 

Acr XIII OF 1874-continued. 

Section 18, ~lause (e) 
19 ... 
20 .. . 
21 .. . 
22 .. . 
23 .. . 
24 .. . 
25, paragraph 1. .. 

paragraph 2 ... 
Sohedule (Forms) 

How reproduced or otherwise dealt with. 

Section 18 (8) of Bill. 
Section 19 of Bill. 
Sections ·26 (1) and 36 (1) of Bill. 
Section 32 of .Bill. 
Section 33 of Bill. 
Section 34 of Bill. 
Sections 33 (&) and 34- (f) of Bill. 
Section 35 (1) of Bill. 
Section 35 (~) of Bill. 
Not reproduced. 

S. HARVEY JAMES, 

Officiating Secretary to the Government of India. 

.-
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PAR:r \TI. 

BILLS OF THE .GOVERNMENT OF INDIA. 

LEGISLATIVE DEPARTMENT. 

'l'he following Bill was introduced into the· 
<.:ouncil of the Gover nor General of I uditl for th e 
purpose of making Laws and Reg ulations on the 
19th March, 1886, and was r eferred to a Select 
Commitl,cc :-

't'HE 

S BC!ION. 

Bill No. 5 of 1886. 

GUARDIANS .AND WARDS 
BILL, 1886. 

CONTEN'l'S. 

CIIA.PTER I. 
Pm:LJ:!IIIl!ARr. 

1. Short tiUc, local cxt,cnL ami commence· 
ment. 

::!. Repeal. 
3. Saving of jurisdiction of Court£ of W nrds 

and Chartered High Courts. 
4. Definitions. 

CHAPTim li. 

AI•POINTMENT OF 0UARDIAN8. 

f•. Power of pnrent,q to appoint in case of 
· persons subject to Indian Succession Act. 

G. Sa.ving of power to appoint in othm· cases. 
, . Power of the Court to wake order as to 

gua1·dianshi.p. 
~ . Persons entitled to r.pply for order. 

· !L Court having jurisdiction to r:ntertaiu the 
n.pplicnliou . • 

I 0. l<'orm of application. 
1 I. Procedure ou admission of application.· 
12. P<•wer to make interlocutory order for 

r.roducti~u of minor and interim protec· 
· • t10n of hzs person and property. 

Vl.·-13-s 

SEcn ox. 

1 !l. lien ring of evidence before making of 
order. 

14. Appoint-ment of sevet·al guardians. 
15. Mattera to be considered by the Court in 

appointing gnardhm. 
Hi. Guardian ofthe person not lo be ~.ppointed 

by the Court in cert.a.in ca.~es. . 
1 i. Guardian of property to be appointed by 

the Court subject to restrictions in c.>aJ<e 
of certain minors. · 

CHAPTER III. 

DUTIKS, RIOIITS AND , LIADILITIES OF Gl:ARIIIANR. 

Ge·ncral. 

18. ~'idueiary relation of guardian to ,,-:,rd 
19. Minor incompetent to act-. 

Guardian qf the Persou. 

20. Duties of guardian of the person. 
21. Title of guardian to custody of ward. 
22. Hemovo.l of ward fr!lm jurisdiction. 

Ouardia1' of P·roperty. 

2R. Dutiea of guardian of property. 
24. Limitation of powers of gunrdiao. of ?rr. 

perty appointed or dl!cb.red by the CourL 
25. Prnetieo with respect to limitaliou ot 

powers of guard in.n of prope-rty. 
~6. General powers of guardian of propcrt·v. 
'!.7. Right of guardio.n to apply to the Cou~·t for 

opinion in management <,f propcrtv of 
ward. • 

;! ~. Obligations on, ancl privileges of, guardian 
of property. 

:!'.) . Suit ngamst guardian wheN udminiatra· 
tion· bond was taken. 

30. Huit against guardian whore a.dmiJliatr&• 
tion· bond was not taken. 

:n. General liability of guardian os trustee. 



39-16 THE BOMBAY GOVERNMENT GAZETTE, APRIL 8, 1886. (PART Vl 

( 071apte1' L-Preliminmy.-Sections 1-4-.) . . . 
2. (1) On and from the day on whteh th1s Aet 

comes into force, the SECTION. 

Termination. of Guardianship. Rcpcnl. enactments mentioned in 

32. Right of "survivorship among joint guard- the schedule hereto ilnnexed eball be repealed to 
the extent specified in the third column thereof. ians. 

33. Removal of guardian. 
34. Discharge of guardian. 
36. Cessation of authority of gunrdinn. 

CHAPTER IV. 

8UPPLE!IBNTAL PROVISIONS. 

(J2) But all proceedings h~d, ~erti~cates grant­
ed, n.llowri.nces assigned, obhgn.twus 1mposed and 
applications, appointments, orders and rules made 
under any of thoae enactments shall, so far n.s 
may be, be deemed to have been respectively ha(~, 
granted, as3igned, imposed and made under tlnH 
Act. 

36. Orders for regulating conduct or proceed· 
. inga of guardians, and enforcement of 
those orders; 

(3) Any enactment or document 1·efeniug to 
any of those enactments ~hall, so far as may b-t>, 
be construed to refer to tlns Act or to the corre ­
sponding portion thereof . 

3. This Act shn.ll be read subject to eve1·y 
37. Penalty for removal of ward from juris• 

dicti.on. 
38. Ponalty for failure to account. 
39. Saving of prosecutions under other ln.ws. 
40. Reports by Collectors and Subot·dinato 

Courts. 
4l. Orders appealable. 
42. Finality of other orders. 
43. Power of High Court to refuse applications 

cap:•blo of being dealt with by another 
Court. 

4.4. Costs. 
45. Power of High Court to make rules. 
.J.6. Applicability of Act to guardians nlrcndy 

appointed by Court. 

'l'HE SCREDULE.-;ENACTMF:N'rs REt'f:ALJm. 

.A Bill to Oonsolidu te and amend th c lcnv 1·elat. 
ing to Gua·rd·ian and Wa1·cl. 

WHEREAS it is expedient to con~olidate and 
amend the law relating to guardian and ward; 
It ia hereby enacted us follows:-

. CHAPTER I. 

PRELIMINARY. 

l:ih . 
1 1 1 

1. (1) This Act mav be 
aDd !'!.!.'!n~c.:C~. oxtcnt cnlled the Gnl~rdin.ns"anu 

Wards Act, !S8u. 

(e) It extends to the whole of British India 
except tho Scheduled Distri!JLS ; and 

(8) It shall come into force ou the first Jal' of 
January, 1887. · 

(~) · Anr power conferred by this Aet to make 
rules or Issue orders may he exe1·ciseJ nt any 

. time o.frer the passing of this Act · but a rule or 
order so made or is11ued sholl n~t take effect 
until the Act comes into force. 

Saving of jurisdiction of 
Courts of Wards and Chnr• 
tcrcd High Court•. 

enactment hereto£ore or 
hereafter passed relating 
to n.ny Court of Ward~ 
by the Governor General 

in Council or by n. Governor or Lieutenaut-Gov­
ernor in Council; nnd llothing in this .Act shall 
be deemed to affect, or in any way derogate from, 
the jurisdiction o1· authority of any Court of 
Wards, or to take away n.ny power possessed 
by any High Court esloblished under t.hc 
twenty-fourth und twenty-fifth of Vic.toria, 
chapter oue humlred and four (em Act jo1· es tab­
lishing Riyh Oom·ts of Judiwture i-n l1Hlia). 

4. In this Act, unless there is something 

Definition~. 
repugnant in the subject 
or context,-

(1)" minor " menus a persou who has not 
reached the age of majority according to the l.aw 
to which be is subject : 

(E) "gimrdian" menns a person having the 
care of the person of a minor or of his property, 
or of both his person and property : 

(3) " ward" men.ns a 111 inor f01: whose person 
or propert)', Qr both, there is a guardian : 

(.~) "the Court.'' means the Court h:witw 
jurisdiction to entertain an a.pplicat.ion under thi~ 
Allt for the. appointment, or declaration or the title, 
of a gunrdmn; and, where a ""Uardian hns beeu 
appo.itit~d o~· declared in pu~s~mnce of any such 
npphcnt10u, 1t menus the Court which appointed 
or .declared t he l?uardi:.n, or the High Court to 
whw~ that Court IS su b?rdiuate, or, iu any matter 
relatmg to the pe1·son of the w:ud, the I:li"h Court 
luwiug jurisdiction iu the place wlwrc the ward 
for the tillle being resid~s : 

(6) "Colleclor" means the ;;hief officer iu 
charge of the revenue-administration of a di. trict 
aud includes any ofiice1• wbom r.lw Local Govem~ 
meut, .by not.i~cation in the.oilicial"Gazette, w:~y. 
from t.une t? tune, by name or by virt.uc of his 
offic~, appou~t to be a Collector in any local areu, 
or With respect to nuy class of persons, for all or 
any of the purposes of this Act: 

(6) "prescribed " means prescribed by rules . 
made by the High Court under this Act. 

[Aot XJ ,, 
] 858, s. :!, :liH 

Act IX, JSGI 
•. 7 .] 

[ci. Act J X. 
187:!, "· 1 1.] 



.,. 

r Act Xlll, 
I 874, a. :l, cf. 
Act X. , 1865, 
•. 47.] 
X ofl865. 

[Kcw.J 
:X of1865. 

[Act ::L., 
1858, ss. i 
nnd 9: 
Act IX , 
lSta, s. 3 : 
Act XX., 
1 86•l ,a~. fi and 
S: Act XIII, 
1874. ss. ·I 

~ ~Ill! 7.) 

\. [ .-\ct xr .. , 
I 858, ss. :l 
an<l ·l : 
Act IX, ISGI, 
s. 1: Act XX, 
1861. ""· ~ 
auo.l 3: 
Act XIII, 
13i ·1, "· 5,] 

1 Act x.r., 
1858, • . :l9. 
Act IX. 1861, 
s. I. 
ActXX,l86•1, 
s. 34. 
Act xnr. 
l87·i, s . ~. 

;._ Act X, 1865, 
•. :!64·. 
Ar.t V, ISS!, 
s. 87.] 

Ta.gm·c L:"w 
Lect.urcs, 
187i. 156. and 
157.] 
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The Gnardirm.~ autl Wa11·ds Bill, 1886. 

( Chtt]Jler I I.-Appointment rif Oaarditm.~. -Sections 5-11.! 

CHA'P'f.l<JH, 11. 10. (1) 'l'he application shall be by petition ~:.;;, ~-~~~j 
.A.PPOil:\Tl!EliT OE G'!AilDIANS. 

5 . vV.here IL minor is tlpersoo to whom the!odi>ln 
Succe··s·on Act 1865 ap-Powcr of p:\fcuts to . ;:, 1 ~ ' . 

oppoint in case of persons phos, a. guardmu of lus 
s~bject to lndiou Succ.s- person or property! or 
srou Act. both, may be nppomted 
by will or· other instrumen t to ta·ke effect on the 
death of t he person appointing -·-

(<•) if the minor is legitimate, by t he bther, 
or by either pnr·eut if the other is dend Ol' 
incapable of acting; . 

(l1) if the minor is illegitim:tte, by the mother. 

6. Where '' minor is a person to whom tbe 
<• Indmn Succession Act., 
.,n\'iug o[ power to ap· l ~u: l _ t I 

point in othct cases. . u v , c oes no npp Y, 
uot.hing in this Act s lmll 

take away or Jerog:~te from a ny power to appoint 
a guard ian of his person or property, or both, 
which is valid by the law to which he is subj ect. 

Puwer of t.hc Court ·to 7. vV here it appears to 
nl'kc on leo·"" to guardi:m. the Court that provision 
ship. oug ht to be made-

(n) for appointi ng a guardia n of the person or 
property, or both, of ::r. minor, o1· 

·(I;) for d <·clm·in g the l;itle of t\ person claiming 
to b e such a g uardi n.n, 

t he Court lllay ma.kt> au order at·cordiug ly. 

8. An order may be made undPI' t he last fore · 
Persons entitled .to ap· going sectiou on tho ap-

ply for order. plication of- · 

(rt ) the person des irou s of being, or cla imiug to 
he, the g uardian of the miuor, o r· 

(b) any r elative or fri euu of the minu1·, or· 

(c) the Collector o( the district or other lo<"al 
m·ea with in which t ho mino1· ros iJes or 
has property, or 

(d) the Cotl eetor having authori ty wi t h respect 
to the class to wh ich the minor belongs . 

9 . ( l ) The applic:tt.ion s!rn.ll be nmde .:it her to 
the Hiuh Court lmvinu 

Court having juri:!diction · .· . I' .,0 · · t} , . 1 :-', 
to cntert.,in the application. Jnl lSI. ICtiOU 1 ~ 1 ' re P.'LCe 1 

where t he 111111 01' I'I'SIUe~ 1 
or has property, or· to the Distrir:t Gour·t.- lravin ;,r I 
juri:>diction in thai place. ! 

Form o( application. 
setting forth the grounds 
rof the applica tion, nml 
stating-

( a) the age nud residcuce of the minor; 

o) the uature nnd value of his property (if 
nuy) , 

(c) where the nerson or property of the minor 
is not in the custody or possession of th(! 
petitioner, tho person (if any). ha.,•ing th~ 
custody or possession of the person or pro­
perty of the l!linor; 

(d) wlmt r e lations tho lninor has, n.nd wlH!re 
they reside ; · 

(e) whether a u application has at:~ny tirne been 
made to the Court or to n.ny other Court 
with regpect to the gu:~rdian~hip of tho 
person or prop(: rty, or both, of the minor, 
uud, if so whe n, to what Court and with 
what re~nlt; 

(f) 

([j) 

wh<·re t he appliention is lo appoint a guar· 
<linn, Lh e qualifications uf the propo~ed 
~{rwrdiau and. hi ~ will!nguess to act; 

wh ore the ll]l J•li cation is t.o dl:!cl;we tbe ;;itl·~ 
of a guardian, the g rounds on which thar. · 
title r ests ; nllll · 

(h) such othe r part iculars , if ::r.ny, a.s muy 'L•! 
prescribed o •· ns the 1mture of the applica ­
t iou reude rs it necessary t.o st:ti e. 

( .• ) The petition sJ,,,!I he verified hy Lhe pet i­
tion HI' <ll' RO IIIe other CO IIIJ!Ote nr. JlCI'Sllll in lllllllnt-r 
requir·t·d hy law fo1· the verification ,f plaine~. 
and mn.y be l'ece ivcd a:s ev i<l~?nc.:e of the fa"r ~ 
s t:Lted t.her·ein. 

11. ( /) If the ~onrt is ~n.tisti ed that there is [Act Xt., 
"''ouud fol' proceed in"' on 185~. • · IJ, 

l'roc,olnr·c on nduri"'iou t l 1. t' · t "b II nod Act XX. 
o[ applica~ion. ~ re ''PP rca 1011, I s IL ISG~, "· ~.-l 

hx a d:ty for the hearing 
Uw r·eof, lLt rd can~e uotic.:o of t he application and 
of the date Hxcd fur the hearing-

.(t.t) to be ~erv ecl , in th e manner directed in ~Ac~ Xlll, 

t~w C<Jde nE Civi.l Procedur.e! on the pel'l!on ~i~ ~f~SJB2. 
(rf :tny) named 111 the petition ns ha.vrng , 
Lhe custody or bein~ in possession of the 
per~on (II ' prope rty. oE the minor, a.nd .on 
"IIY other pl' rsnn t:o whom, in the opinion 
nf t.h•· Court., Sl" 'ci:tl not·i<"c of tho applica-
tiul• .-J,.,u]d ue gin·n ; a u,J 

(u) l•• he p<mt(:d on :~•mre cou ~picuous part of 
t h\• cour·t,-hon::<·. awl othurwiso pnbli,;hetl in 

(2) .An lLpplication with 1·e>pct:l. t" 11, ,. :JIIlll'- I such mauul·r· as the Coru·l·, subject to any 
dianship of t he p<' r~ou o E n. miuor· slra.ll t•n! in nrily 1 rule~ rmul< ~ hy tlo•.· High Court nader tltis 
be made to the Cou1·t having jr~ri~dicti•) n in thu I Act, t hin ks lit. 

plac~ where tl1 e .~•in :r ros~des . 1 . (!il) \Vlw.". an:-: pa~·t of th e prope1·ty tlesc1·ibeu [t;i~ul•f 
LAct x, 1Sfl5, (,::. ) I£ n.n a pp rr <"' tlon w1th respcr,t tt> I'he gu:u·- , 111 Lhc potrllon 1!1 of ~ndt o:\tn·re thnt a Court o£ lJrtlcr :So. 3ll 
•· 2-U, and dianship of th0 per ;on or p1'C•pt.1'1)', •JI' IJ<,t b, •) I' n l War·ds' c<Jnltl n1!~111n o I ho : upe riutondeuce thereof, U·l~- rt 
:.~~7j· 168 1

• ~ni•~or. is.m<t~l e loa Com·& other thau ~.hut ha:·iug \ r.ho C•>urt. ohall also 
1
C' :1.11 Sc a '.t<Jtico 1111 afores.nid to N~~h- 00 

' 

JnrlsdJCtwn m the f•lnce where tho rnmor· 1'<'5Hlu,, i:c sm·ve I on the Uolluc:tor 111 whose district tho \V ettem 
· ~he Court mn.v rcfnF-o t-he apl-'lieation if iu its minor rc~ide11, and on every Collector in whoso Pro•lnc ... ) 

?pinion tho appl!c>Llion '~·ou!d be di•p?sed oi ~~~~·ro I ~!is~riet any portion, of tl111t part of the prop~y 
JUstly or convemo:-ut ly J,y auy other Uonrt havm~ 1s s1t u:Lu·, uud tho Collcctot• may cause the notice 
jurisdiction. ' , to be published in auy munuer he deems fit. 
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The Gtw.rdians mul Wcmls Bill, 1886. 

( Cha2Jte,· 11.-Appointm.tnt of Gna1·dians.-Bcctc:ons 12-17.) 

(Ohap~er III.-Dutie.s, Uighls aud Liabilities nf Gttct?"dians . .-!.Bections 18-19.) 

Act IX, 12. The Court may dirc<Jt thnt the person (if\ (~) _Wher~ t.he m.iuor is. a m~mbe~· of an 
186d1• "·x2

1
•
11 

P k . any) having- the custody und1v1ded lhndu. fanuly, spectal we1ght IS to be 
nu Act , ower to mn ·e mterlo- tt h d t 1 · h" h th · o- mem-
1!174, a. 6.] cutory order for production of the minor shall prO· a !l.C e 0 anr C (llffi IV IC e managl~o , 

of n:inor nm! interim pro- duce him at such place ber of Lhc fn.nn!y may make to ?c· ~ppom~ed Ol 
teet10n of Ius person and and time as it aj>points · decla1·ed guardmn, and to any obJectwn whwh he 
propcrt\' ' k · d 1 t ' k ' · · · anrl may make such or- may ta ·e to au nppomtment or ec am. 10n ns ·en 
•ler for the temporary custody and protection of for i!' an application. 
the person or property of the minor as it thinks (6) '!'he Court· shall not appoint a person to be 
proper. gum·dinn against his will. 

[Aot lX, 13. On the day fixed for the hearing of the 16. Nothing in this Chapter shall authorise 
1861, 8

• :; • • • a1>1>lication, or as soon· Gua, rdian of tho 1,01.,0 11 the Court to apl>oint, o. r 
""d ActXT.Il, H r de ce be b f IB7l, •· 7.] enriujl 0 e•·• 11 

• afterwards ns nmy e not to bo appointed by the declnre a guardian o 
fore mnkmg of order. the Court shall hcn:r sucl; Court in certain cases. the person of a minor-

tAct Xlll, 
1874, •. !!1.] 

LAct Xlll, 
1874, 8, 1.] 

[Act x·ur. 
1874, •· ·1,] 

[Act Xlll, 
1871, •. 10]. 

evidence as mny be mlducocl iu support of or in (a) who is 0 . mntTied female cohabiting wi_th 
opposition to the applicatiou . her husband, or · 

14. (1) If the law to which the minor is sub- (b) whose father is living and is not a minor 
. ject admits of his having or, in the opinion of the Coitrt, . unfit 

AJ11!0111tmcnt of •e•·dr>l two or more J'oint «tmr- to J>erform, or inca•
1
mble of perfot·m-

,yuardulnH. • . b 
o ihans of Ius person or ing, the duties of a guardian of the 
property, or both, the Court may, if it thiuks fit, person of the 1pinor, or 
appoint Ol' declo,re them. (c) whose propet·ty is uni:ler the superintend. 

(.!ll) Separate gunrllians mily be appointed or ence of a Court of Wards competent to 
<ieclared of· t.he person and of the property of . a appoint a guardian o£ his persou. 
minor. 
· (3) If a minor has several properties, tho Court 

may, if. it thinks fit, appoint or declare n septu-ate 
gu~trdia.u for any one or moro of the proper ties. 

(.n If the Court appoints o1· declares a guardian 
for auy property situate beyond the local limits o( 
its jn1·isdiction, the Court having jurisdic·tiou in 
ilie place where the proper·ty is situate shall accept 
the guardian as duly appointed or declared and 
gh·e effect to the order appointing or declaring 
him .. 

15. (f) In appointing or declaring tho guadian 
Mnttors to bo conoidered o[ a minor the Court shall 

by th~ Court in awointing be guided by the law to 
guardtan. which tl1e minor is sub­
ject and by what. appears to be, consistently 
with thtLt hLw, for the best interl'st of the minor 
with respect to his mental, moral and tempq1;al 
welfm·e. 

(11) In considering what will be for the best 
interest of the minor, the Court shall have regard 
to his age, his relationship to the proposed gum·­
dia.n, the wishes of a decea.~ed parent (if any), and 
any existing or previous connection of the pro­
posed gua1·dian with the person or property of 
tl1e minor. • 

17. Where under this Cbapter "the Court ap-

Guardian of property to 
Le appointed by t-ho Cour t 
su bjcct to rcst.ric t.ion!i in 
ca~;o of ccrt.1.in minors. 

points or declares a gu:w­
dian of the property of 
n minor who is n member 
of an undivided Hindu 
family, it shall, except 

where it is proved to the satisfaction of the 
Court that the iutercsts of the minor hrwc been 
nctually imperille<l , appoint or declare the guar­
dian su bjcct to such restt-ictions ns will prevent 
him from interfering with t he powers of the 
managing member of the family. 

CHAPTER III. 

Du·nF.s, RIGHTS AND LIADILITIER o~· GuARDIA:!OS. 

li'iduciary relation 
guardian to wnrd. 

Geneml. 
18. (1) A. guardian 

of .must net for the henellt 
of his ward. 

(~) He cannot make any ~rofit out of his 
officl'. 

(8) With respect to the p1·operny of the ward, 
he st..'lnds in the position o·f trustee for "the ward, 
and is responsible for uuy loss occasioned to the 

[Ne.w.] 

[Act XL, 
1858, • . '!I : 
Act XX, 
1864, ... :n : 
Act XIII, 
1874, 8. 25 : 
and Act 
XVII, 188i>, 
s . 8.] 

[Seton'• De. 
c~cca, 7:l9, 
and Act XIII, 
1874, •. 18.] 

(.'Y) If the minor is old enough to form an -iu- 1 · · 1 d 
telligent' preference, the Court may consider that property by 116 wl!fn cfault or gross negli- . 

. preference. · gence. . 

(A) I th ~ . h I I J. (4,) '!'his fiduciary J·elation extends to a nil 
X or 1885. 1 1:1 e case 0• persons to \V ODI t le n llln affects purchases by a guardian of the . ·t. 

Suoccsston A.ct 186" r b t t '' ' ' ptopet ~ . ~ :), app Ies_, as ~ we~n paren 8 of his ward immedit\tely or soon nfter the W'\ ·d ' · 
adversely cla1mm~ the guordumslup nc1ther par- h d b · d ' 1 .t 
ent is entitled to It as of ri ht: but • othet· thin s ~s cea~e to o a _nun or, ~u g~nerally all ·-;· ·:: ' 
being equal in IIUCh case, iihe- minor is oi tend!r I hansuctw!ls be~w,.,en then~ wlule the mfluence of .. ·' ... · 
yeara, he should be given to the mother, and if the guardum sttll las ts or IB recent. .. ·, :,.:.,_·. 

he is of an oge to require education and p1·e-~ . 19. A minor 's iu .0 · ' · 
paration for labour and business, tJien to the ~11nor incompetent to petcnt to act a's c m- [Act XUI9, I . 
father. me • dian. guar- 1874, •· I . "" 

' I • · 
~ ~~ :· 

· . 'I~ 



, 

' 

[Act XIII, 
1&74, 89, 11 
and 12.) 

[Act XIII, 
I8i4, 9. 13. ] 
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The Gum·dians and Wa~·ds Bill, 1886. 

(Chaptm· II I.-Duties, Rights a~~d Liabilities of fi~ta~·clians .-Seclions !J0-25.) 

Gttm·dian of the Perso1t. 

20. A guardian of the person of a ward is 

D t
o f d' charged with the custody 

u tcs o guar tnn of f h d d 
tho peraon. 0 t 6 WO.l' , t\ll mUSt 

look to his support, 
health and education, and such other matters as 
the law to which the ward is subject requires. 

21. (1) If a ward leaves the custody of his 
guardian, he may be com­

Title of gunrdinn to pelled by order of the 
custody of wnrd. Court to return to that 

custody. 
(~) But the Court may refuse to make an order 

for his return to the custody of the guardian if it 
appears-

( a) that the ward has been ill-treated by the 
guardian ; or 

(b) that the conduct of the guardian in any 
other respect has rendered him unfit to 
have the cnstody of the ward ; or 

(r.) that the ward is, on reasonable grounds 
not inconsistent with the law to which be 
is subject, unwilling to return, and, having 
attained to years of discretion, i& Cllpable 
of ex<"rcisiug a wise choice as to the 
custody in which he will remain. 

(a) borrow for his ward; or 
(b) mortgflge,charge or transfer by sale, gift, 

exchange or otherwise any part of the 
immoveable properLy of his ward ; or 

(c) lease any part of that property for a term 
exceeding three years ; or 

(d) t.ransfer any Government securities be­
longing to the ward, or the shares or 
other interest of the ward in any com­
pany; or 

(c) dispose of :· ny other part of the principal 
of the property of tho wm·d : 

'Provided that the Court may, subject to any [Cf. Aot \', 
rules mo.de by the High Court under this Act, 1881, 8

• 90 .) 

exempt a g uardian from the necessity of obtaining 
the permission of the Court undet• this section, 
either generally or in special circumstances, and 
as to either the whole or any specified part of the 
property of the ward. 

25,' (1) Permission to the guardian to do any [New.) 
of the nets mentioned in 

. ~me~ icc with respect to the last fm·egoing section 
hm1tPt1on of powcre of 
gunrclinn of property. shaH not be granted by 

the Court except in case 
of necessity or for ::t.n evident ndvantacre to the 
ward. 

0 

)'l>vcrs1cy'• 
'L .Domestic 
r • Itcbtious, 

691 ·92.] 

(8) The residence of a ward against the will 
of his guardian with a person who is not his 
g uardian does not of itself terminate the guard­
ianship. 

(~) 'l'he m·cler granting the permission shall [New.] 
recite the necessity or advantage, as the cnse mav 
be, describe ~he p•:operty with respect to whiclt 

\._ 
[Ad XUI, 
lSi4, s. H. 

[Act xm. 
1874, 9. I li.] 

22. (1) A guardian of the person appoiuted 
or decla.red by the Colll·t 

Itcmovnl of wnrd ft·om shn.ll not, withont tlle 
jnrisdictiou. 

. lea>e of the Court by 
which he waE appointed Ol' dech1·ed, re1uove the 
ward from the limits of its jurisdiction, except for 
such temporary purposes as may he prescribed or 
for the purpose of placiug him beyond Lhosc limits 
at an educational iustitu t iou appointed by the 
Local Gol'el'lllllflnt udmini:terin g the territorit·~ 
within which the Court is established as an iu s~i­
tution to wh ich a. gna.rdiau may sen<l a ward 
without the· Jeave o[ t.he Uourt. 

(2) 'l'he leaYe grantcll by ~ltc Court under sub­
section (1) may be special or gcnel·a l, and may he 
defined by the ordc·r gmuting it. 

Gum~Nan of Propel'ly. \ 

the act pemntted IS to he done, and specify snch 
conditions, if any, as the Court may see fit to 
attach to the pe1·mission; and it slmll be recorded 
d:tted and signed by the Judge of the Court wiu: 
Ius own lmn!=l, o1·, when f1·om ttny cause he is 
prevented f1·om recording the orde1· \vith his own 
h~nd,. shnll be taken <lllwn in writing from his 
d1ctat10n and he elated and s1guod by him. 

(8) 'l'he Court may in its discretion attach to [New.] 
t~1e permission the following nmong other coudi-
twns, namely :-

(a) that u sale shall he mru.lc to fJL.e highest 
bidder by puhlic auction, before the 
Court or some person specially appointed 
by the Court for thnt purpose, nt a f,im~· 
and place to he specifiell L,· the Court 
after such procl:unnti<Jll o£" the intended 
sale as the Court, subject to any rules 
made by the High Comt under this Act, 
di1·ects ; 

23. (/) A gua.rdian of 'the prope1·f;y <•f a wan! I 
Duties of guo.rdian of must keep t.hnt property I 

property. . . safely. ' 

(b) that n lonsc shall not. bo nwdo in consi­
deration of a premium, Ol' slwll be mndu 
fo1· such term of yl'ars and 5uhject to 
~uch rents nnd co\'ctmnts m; the Court 

(92) In · \110 case o[ immoveable propr.rty, he I 
must not suffer nny .waste, but must· m••into.in t.he 
buildings (if any) thereon nnd their nppurte­
~~nces out of the 1:cnts nod profits of ~be pr<>- ! 

· directs' ; · 

(c) th11t tlte whole Ol' any part of the proceeds 
of tho act permitted slmll be paid into 

. r~. I 
I ' • • • I 

· ·{~t X':A
8
< · 24 ·W.here a guardian of tho Jlropel'ly of a : 

, the Con1;~ Ly the g fl.ruian to be invested 
by the Court on prescribed secnl'ltlell or 
otherwise disp( sc>u of as 
directs. . . •lo•>~. s. ·I· , .,. , • • 

.· . :Ad X.X; ' · . . . . ward ha;. b!!en appomteu . 
: ·· 181>4; 5. 1'8: 1·•~• tatton of !"''"''·' ~~ Ol' tle('la l'l•rll" · lhe Cutu·t 

' d \ t:XIII gunrrlmn of pl'<•1•ertv ''I' ' l • . ' . · 'r~~N-16 J 'pointe•\ or dcc1nn.•1 b)· c ~~~ -;hal l nut, wtthout t}w 
::·· . (. . ~· •· · ~ CouTt. . . . )'J'(•\' if JU S vormis.£~1U e,f 

· :,. the C <) Ul' , -
') . · ...... . ~ 

, ~ .. ·: .. .:' ... \ ·. ·~·· . 
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The Guardians a.Ml Wa·rds Hill, 1886. 

(Oflapte?' 111.-Dttties, Rights and Liabilities. of Guanlians.-Sections 26-31.) 

or friend of the ward who should, in its opinion, 
receive notice thereof, and shall hear, and record 
the s~tement of, ar!y person who appears in 
oppoattton to the apphcation. 

received on bahalf of the ward up to the 
date of delivering the statement, and of 
the debts due on that date to or from the 
ward; 

ft: XL2· 26. (1) Where a guardian of the property of a 
(Act XX . G 1 f ward has been appointed 

(c) exhibit his accounts in the Court at such [Act XL, 
times and in such form as the Court 1858, •· 16, 

J •e• 1 • d cnora powers o gu~r· d 1 d b h C t "'"'• a. :an dian of propor~y or ec are y t e our , 
Act XIII, · the Court may from time 
1874

• .. 
20

·] to time, by order, define, restrict or extend his 
powers with respect to the propert.y of the ward 
in such manner and to such extent 'IS it may con­
sider to be for the advantage of the ward and 
consistent with the law to which tho ward is 
subject. 

(9) Subject to any such order and subject also 
to sections 17 and 24, a guardian appointed by or 
under a will or other instrument shall, with re­
spect to the property of his ward, have such 
powers and be subject to such restrictions as aro 
conferred or imposed on him by that instru·ment. 

[Act II, 1882, (8) Subject to the foregoing provisions of this 
•· 3G.] section, a guardian of the property of a ward may 

do all acts which' are reasonable and proper for 
the realization, pr·otection or benefit of the pro­
perty of the ward and aro allowed by tho law to 
which the ward is subject. · 

, [.~ct II, 1882, 
•. 34.] 

27. (1) A. guardian may apply by petition to 
Right of guardion to the .Court !or i~s opinion, 

a.pply to tho Court for opi· ad viCe or du·ecuon on any 
nlon in ma.nagemont of prP.sent questions res­
pmperty."f. ward.. pecting the manbgement 
or admmratratron of the pi'Operty of his ward, 
other than questions not pr·oper·, in the opinion 
of the Court, for summary disposal. 

[Act XIII, 
1874, •• 18.] 

!•lot X, 1865, 
•. 266, .... d 
Act V, 18111, 
•. 78.] 

(B) .A copy of the petition shall be ser·ved 
upon, and the hearing thereof may he attended 
by, such of the persona interested in the applica­
tion as the Court thinks fit. 

(9) The guardian stating in good faith the 
facts in the petition u.nd acting upon the opinion 
advice or dirt<ction given by the Court shall b~ 
doemed, s~ far· as regards his own l'esponsibility, 
to have d1schu.rged his duty as guardian in the 
subject-matter of the application. 

28. Where a guardian of the property of a 
Obligatiooa on, a.nd pri\·i- ward htiS been appointed 

legoe of, gunrdi:w of pro· or declared by the Court, 
perty. he shu.ll-

. and Ac~ XX, 
du·ects; 1864, s. 16.] 

(d) if the Court. so directs, pay into the Court [Act XL, 
thP. balance due from him on those ac- 1858, •· 17 •• 

h tl f th C t a.nd Act XX , counts, or so muc 1ereo as e our 1g64 8 17.] 
di1·1'C.: ts, in the manner in which money ' ' 
is required by any rules for th~ time 
being in force to be paid into that 
Court ; 

(e) apply for the maintenance, education and [Ac~ XL, 
adv11nceruent of the ward such portion 1858, s. II : 
of the income of the property of the f8~t4 x.x '1o . 
ward liS the Court directs, and, if the andAci.xiir. 
Court so directs, the whole or any part 1874, s. 17.] 
of the principal of that property; and 

(f) be eutitled to such allowancE', if any, as [Aet XL, 
the Court thinks fit for his care and : 858, s. 24, 

. . I . f h. d . nml .Ac~ XX pnms m t 1e execut10n o rs utrt's. 186t, .. 24.] ' 

29. Where a gm\rdian hns given a bond duly [Act X, 1865, 

Suit against ~;:ua.rdi:m 
where ndmiciatratlUu·bond 
was tn.kcn. 

to account for what he s.!!57, and 
may receive in respect of Act V • 1881. 

1 
, . d s. 79, I. L. R. 

t 1e property of Ius war , s All. ~48. ] 
t.hc Cour·tmayatany time, 

on being satisfied that the engagement of the ~­
bond hns not been kept, nnd upon such terms 11s 
to security, or· providing that the money received 
be paid into the Court, or otherwise, as the 
Cnurt thinks fit, assign the bond to somo pro-
per· per·son, who slu\11 thereupon be entitled to 
sue on the bond in his own name aM if the bond 
had been originally given to him instead of to the 
Judge of the Court, and shall bo entitled to re-
cover tlwreon, aa trustol;l for the ward, the full 
amount recovernble iureapect of any breach there-
of. 

30. Whore a guard inn has not given a bond as [Act XL, 
. aforesaid, n.ny person, 1858, e. 19, 

Sutt •s:•i~st _guardia.n with the leave of the ""~I Act XX, 
where admuustrahon-bond C t 1864, s. 19.] 
was not taken. . our , may, as next 
. . fr·iend, at any time dur-
rng the contmun.nce of the minority of the ward, 
and upon such terms us aforesaid, institute a suit 
against the gunrdiun, or, in case of his death 
ngainst his leg-al r·epresentative, for an account of 
what the gunrdiau has received in respect of the 
prope1·ty of the w:u·d, and may recover in the suit, 
as tr·nHtee for the ward the full amount found iu 
the suit to haYe been ;eceived by the guardian 
nnd not to have been duly accounted for . 

31. Nothing in eitlre.r of the _last two forego- [Act XI,, 

(a) if so required by the Court, give a bond, 
as neal'iy nray be in the prescribed for·m, 
to the Judge of the Court to enure for 
the benefit of the Judge for the tim11 
being, with or without auretie~, as muy 
be prescribed, engaging duly to account 
for what he may receive in respect of 
the property of the ward ; 

(b) deliver to tll'o Cou!·t, within six mouths 
from th.e date of his appointment Ol' 
d.eclarat,on b! the Court, or within 
saoh shorter ~llle as the Court directs, 

G I I' b'l't f mg sectiOns shall be COil- 1858, e. 19, 
encrn m 11 y o t d t d · and A t XX gunrdion"" trnstoc. s rue_ u epr1ve a ward,j564 · 

0 

191
• 

. . or hr.s legal rep1·csentn ' 8
' .. "\ 

a state~ e i!Jltnovdable p~rty 
beJon~Jt ~,of the mone d 
other mo ert,y which h 

t1ve of any rerne~y n.gn.mst hu~ guardian, .p1· th . · 
lelf'l'l representative of the guardian \l!piclr ·not 
~erng expressly provided in either of those' sec-
tions, ,!lollY other beneficiary or his legal repre- • • 
sentatlvo would have against his trustee 0 , th 
legal representative of the trustee. • e 

.. 
.. 

• .... 
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[Act XIII, 
1874, s. 21 .] 
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The Gua1·dians. and Wu.rd.s 'Bill, 1886. 

( 0/mptm· III.-Duties, Rights anrl Lia..bilities of Gt~al'dial&s.-Sections 3!J-,'J5.) 

(Ohaptel' IV.-Sttpplemental Pl'ovisions.-Section.~ 36-38.) 

Termination of Gua1·diansh,ip. I (3) When for any cause a person ceases to be a [Act :XL,21 d. th C · · · · 186R, a. , 32. On the death of one of two or more joint gu~r 1!'-n, e ourt may ;req';!trO htm . to dehver and Act XX, 
guardians the guard inn- as tt dtrects any propet·ty m hts possesston belong- 1864. s. ~1.1 

Right of survivorship h' t'· h ing to the ward. 
:>mong joint guardiaus. s 1P. con mues . to t e . . 

survtvor or survtvors un- (4.) 'When he has <lehvered as the Court dtrects [Act XL, 
t:il a further appointment is made by the Court. the property, if any, in his possession belonging !:~·A"~t~'x 

rActXL,185S, 33. (1) The Court may on the application of to the ward, the Court may declare him to be dis- 1864, e. ~3. ]' 
s~ I · ActXX ' I d £ h' 1' bT · d' JS64; 

8
• 21 : ' any person interested, or c Jarge rom IS ta. 1 !t1es ns guar tan, save as 

and Act XIII, Removal of gunrdiau. of its own motion, re- r~gards any fraud whwh may subsequently be 
lS74, ss. 22 move a guardian for any ef the followinC'I' causes dtscovered. 
and 24.1 namely:- o , 

(a) for abuse of his trust; 
(b) for continued failure to pet·form its duties ; 
(c) for iucnpacity to perform its duties ; 
(d) for gross immorality ; · 
(e) for having au interest adverse to the fo.ith­

fttl performance of his duties ; 
'(f) for removal from t.he local limitR of the 

jurisdiction of the Court; 

CHAPTER IV. 

SUI' PLEMENTAL PROVISIONS. 

36. (1) The Court n:ay,on theappli~ationof any [Act XL, 
person interested or of 1858, 8 • 2' 

0 d I• 1 t ' 't · k Act XX, 1664, r era or reg~• " mg 1 s own motton mo. e nn I· A ·tXIII 
conduct or procccdmga of d I · •. 8

• • c n • 
gunrdians, and enforce· or er rogu •~tmg tho 1874, •· -0 : 
mcut of these orders conduct or proceedings an<l Act XJV • 

· E d. h h 1882, "· 493.} o any gunr mn w o as 
not been nppointed by a. Court of WardP, whether 
the guardiau hns been appointed or declared by 
tho Court under this Act or not. 

(g) by reason of the arrival within those limits 
of some person whoso guardianship the 
Court may think likely to be more bene­
fi cial to the ward than that of his "'liar-
dian ; or o (2) In cnso of disobedience to an order made 

(h) in the case of n. guardian of the property, under sub-section (1), the order ma.y be enforced 
for insolvency. in the same manner .u.s an injunction granted 

(!'J) When a guard inn has beon romoved fo.1· under section 492 or section 493 of the Code of XIV of 1882. 
any such cause, the Court may appoint a successor Civil Procedure, as if the gmll'dian were the de-
to him under the provisions of Chapter 11. fendaut and tho ward the plaintiff. 

~- [Act XL 34. (1) If a guardian desires to resign his 37. If, for the purpose or with the effect of [Act Xlll, 
1858, s. 23 : ffi 1 1 t preventing the Court 1874, •· l<t.] 
ActXX,l864, Dischnr"C of guardian. 0 ce, te mn.y app Y 0 l'cMiiy for removal of f . • 't l 
• · 23 : and Act " the Court to bo dis- wnrd from jurisdiction rom exermsmg I saut JO· 
Xlll, 1874, charcred · rity with respect to a 
••· 23aud 2•l.] 0 

• ward, the guardian of the ward removes him from 
(J!i ) If the Court finds that there is some othet· the limits of the jurisdiction of the Court in 

pt·oper person whom it rtmy appoint to be gnnr·- coutravention of the p1·ohibition contained in 
dian under the provisions of Clmpter II, it shall section 22, he !lha\1 be liable, by ordet· of the 
discl\arge the applicant from tho giH\l'dio.nship Court., to fine not exceeding one thousand rupees, 
and appoint the other person in hi3 phtce. or to imprisonment for a term which may extend 

[Act XL,1858, 35. (1) 'l'hc power of a to six months, ut· to both. 
s . 27:ActXX, Cessation of authority of g ·d '• f 1 
1854, •· 31 : guardian. um t.m 0 t te per.;ou 38. If a guurdian fails to deliver to the Court, (Act XL, 
and Act XIU, ceases- within six months from I8Sd, •· 22• 
18i4, s. 25.] (a) by his removal or disch"rge ,· l'enalty for !Bilurc to tb d t f h' . t and Act XX, ~ nccount. e o. e o IS appom • 1864, •· 22.1 

(b) by the Court of Wards assuming superin- ment or declaratiOn by 
tendence of the person of the w1~rd ; the Cout·t, or within such shorter time us the 

(c) by tho ward ceasing to be a minor; Court dirPcts, tho statement mentioned in clause 
(d) in the cnse of IL female ward, by hur mar- (b) of section 28, or to exhibit his nccount.s in 

riage followed by cohabitation with her the Court, u.s roquired by clause (c) of that sec­
husband ; or tion, or to po.y into the Court the bahmce due from 

(e) in the cnse of a ward whose fiLtlu~r waH a him on those accounts, as required by .clause (d) 
minor, or deemed unfit to perform, or in- of that at•ction, 
capable of performing, the duties of a or if a person who has ceased to be a guardian 
guardian of the person of the w.1rd, by fail~, ou th!l requisition of the Court, to deliver 
the father ceasing to be a. minor or, as the I as the Court di1·ects any property in his possossion 
cnse may be, to he deeml!d unfit or in- belonging to the ward, 

· en pablo u.s :~foresaid. I' he ahallbo liablt•, by order 'Of the Court t-o fine 
(.:2) The power of a guardian of the properLy not exceeding one hundred rupees, and, i;, case oi 

ceases- recnsaucy, to further fine not exceeding fihy 
(a) by his removal or discharge. t•upt:es for each d.ay after the first during l'{hicb 

' . . the default conttnues a.nd to detent.ion in t.hu 
(b) by the Court of W o.rds assummg superiD- civil jail until he consents to deliver theatatemunt, 

tendence of the prope1·ty of the ward ; or or exhibit tho a.cconnts, or pa.y the baJAue.,, or 
(e) by the ward ceasing' to be a. minor. dcli.vor tho property, us the caJO may bo. 
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Tlte Guardians and Wards Bill, 1886. 
(Chap~m· JV.-Supplernental P1·ovisions:-Sections 39-46.) 

'(Tlte Sched?de.-Enactments 1'f'JW1led.) 

(PuT VI 

[Act V, 1886, 39. Nothing in this Act shall prevent a person permission to do acts mentioned in section 
~. 14·1 . . from being prosecnted 24; . 

[Act XL, 
1858, ... 6 
and 8, nnd 
Act XX, 
1864, ... 5 
aud 7.] 

(AotXL, 
1858 ••• 28: 
Act XX, 11164, 
a. 33; nnd 
Act IX, 1861, 
s. G.) 

~avm~ ofl prooccutwn~ under any other law for (b) as to the security to be reqmred ft·om 
nn er 

0 
or awa. an net or omission which gu11rdi:.tns; 

constitutes an offence against this Act, or from (c) ns to the preservation of ~t~tements and 
being liable under that other law to any other or accounts delivered and exhtbtted by guar-
},ighe~ punishment or penalty than that provided dians; . . 
by th1s Act: (d) as to the mspectwn of ~hose statements 

Provided that a person shall not be punished and accounts by persons mterested ; .. 
twice for the same offence. (c) as to the cust.ody of money, and secunttes 

AO C 11 C 11 for money belou,.in(}' to wards; 
.,. . The ourt may ca upon the o ector, or (f) 08 to the sdcm·itio~ 0 ; which money belong-

updo.n taJtlYthCoCurt tsufb- . ine- to wards may be invested; Reports by Collectors and or ma e 0 e our 01' ~ d d · 
Snbordinato Courts. a report on any m~tter ([!) afs to ahll?wances tdo be. gt·~nttel to_g uatr. mnsf 

· · · d · d tl · A t d or t Oil' care an pums m 1e execu ton o 
artsmg 1n any proce.e m~ . un er liS c an their duties . and 
treat the roport us ev1dence. r, '·) 11 f ' · out the purl)OSEJS of '" genera y, or carrymg 

41. An appeal shall lie to the High Court this Act. 
o 1 1 bl from an ordm· made by a 

n crs nppcn n c. District Cout·t-
(a) under section 7, appointing or declaring or 

refusing to appoint or declure a guardian; 
or 

(b) under section 9, sub-section (:'1), refusing 
an application ; or 

(c) under section 21, making or refusing to 
make an order for the return of a wat·d to 
the custody of his guardian ; or 

(d) under section 24, refusing to gr~Lnt permis­
sion to the guardian to do an act men­
tioned in that section ; or 

(c) under section 26, sub-section (1), defining, 

46. A guardian appointed by, or holding a [New.) 
certillcate of administra-

Applicability of Act to 
gunrdi:ms already appoint­
ctl by Court. 

tion ft"Om, a Civil Court 
under any enactment re­
·pealcd by t:his Act shall , 

save as may be prescribed, be subject to ·the 
provisions of this Act, and of the rules made 
under it, as if he hud been o.ppointecl nuder 
Chapter II. 

'l'HE SCHEDULE. 

restricting or extending the powers of a .--- ·- ----- -
guardian ; ar • Number nnd ycor. I Title or subject.. I I~xlcnt. or repeal. 

ENACTMENTS R!:P}:ALED. 

(See sect·ion ~J .) 

(/) under section 33, sub-section (1), removing ---------- - --- -'-----­
!1 guardian; or 

(!]) under section 34, refusing to discharge a 
guardinn ; or 

(h) under section 36, regulating the conduct or 
proceedings of a guardian, or enforcing 
the order ; or 

(i ) under section 37 or Hection 38, imposing a 
penalty. 

Acts of tl.-. Oove>"I/Or Gcueral ;,. Couucil. 
XIV or 1858. Minor• (Madras) Tho whole. 

X I, of 1858. l\liuorH (llcngal) So much ns hao 

· XX of ISG·l. !lliuors (Bombay) 
IX of ISGI. Miuorn .. . 

\'II of 1870. Court·fecs 

not been repeal · 
cd. 

Tho whole. 
.. The whole. 

[AcHX,1861, 42. Save us provided by tlie lust forPgoing 
•· 6, and Act ,. . section and by section 

IV of 1872. Punjab L,,ws .. . 

Section 19 H, and 
nrticle I 0 of 
Schedule I. 

... So farasitrcl<ltes 
to Act XL oi 
l S58. XU!, 1874, limnhty of other orders. 622 f tl C d f c· .1 "· 9.] • o 1e o e o 1v1 

XIVoflBB2. Procedure, an order mnde nuder this Act shall 
be final, and shall not be liable to be contested 
by suit or otherwise. 

[Act X, 18Gli, 43. 'l'he High Court may refuse an application 
•· 241.nnd mo.de to it nuder this .Act 
Act V 1881, Powc• of High Conrl. to 'f . . . . h 
•· 57.j refu•o application• C:lpahlo I Ill 1ts optmon t e up­

of being dclllt with by plication would be dis­
anothor Court. posed of more jnstly or 
conveaiently by any othe1· Court having jurisdic-

[Act XL, 
1858. a. 13, 
and Act XX, 
1864, .. 13.] 

lNew cf. Act 
XUI. 1874, 
.. 8.] 

tion. · 
44. The costs of any proceeding under this 

Coote Act shnll, suhjllCt to any 
. · rulc:>s made by the High 

Court under this Act, be in the discrAtion of the 
Court in which tl1e proceeding is held. 

45. In addition to uny other power to make:> 
Power of HI h Court to rul~s c~nfel'!·ed expressly 

mnko rnle., g or 1mph~dly by th1s Act, 
the H1gh Court n1ny 

from time to time make rules-
( a) as "to the procedure to be · followed ~·ith 1 

respect to applications of guardian~ fo1· j__ 

XIX of 1873. North· Western l'ro- Section 258. · 
vinccs Lnnd-t'tn•cnuc. 

XIII of lSi•!· European British Mi· The whole. 
11 0 1'S. 

XV of 1874. l.~ws Loc:Lil~xtcut ... So far as itrclntc• 
. to :my enact· 

mcut repcalca 
by .this Act. 

XVH of 1875. Rurm" <.:ourt.• .. . .. Sectton 96. 
X X of 1875. Ccnt.-al· Pro,·inccs Lr.ws. So farns it rdntcs 

to Act XL of 

XVLil of 1876. Ouuh Law• 

\' of 1804. Court ol Ward• 

X of 1831 . lfinora' Estate~ 

1858. 
So r,.. as it relate• 

to Act XL oi 
. 1858, 

Section 20 :mel so 
much of sections 
21 nnd 22 as re. 
latea to persons 
and property of 
mmors not sub. 
jcct to tbe s1i. 
p e r intcnclencc 

1 of tho Court or 

I Wards. 
.. . Scctiou 3. 

)· 
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STATEMENT OF OBJECTS AND REAsONS. 

This Bill to consolidate and amend .the law relatin« to Gunrdian and \~Tnnl is based on opinions 
elicited by a reference to. Loc~l Govet:nmeuts anc! Higl~ Co~rts on th~ subject of certain _defects in r t~e 
law relatio<r to the guardtanshtp of mmors, nnd tts ob.1ect 1s to provule a law of Guardmn and \\ md 
applicable ;s far as possible to all classes of Her Mnje~ty's subjects in Kritish India. 

2. Amon« the enactments which the Bill will supersede are Act XL of 1858 and portions of the 
:Madras Code, r~lating to minors in the Presideticies of Bengal and il·lo.dras who are not Emopean British 
subjects an? are not. UJI(ler the superintendence of a Cou~·t. of Wa•·?s; Act XX of 1804, relating. to minors 
in the Prestdency of Bombay who are not European Bnt1sh sub.Jecls; Act IX of 1861, rclatmg to the 
custody a nd guardianship of minors who are not European British subjects; and Act XIII of 1874, 
relating to the guardianship of European British minors in territories beyond the jurisdiction of the 
chartered High Courts. 

3. The Bill, which follows generally the fmme of Act XIII of 1874, is drawn as applicable to all 
District Courts and Hicrh Courts (includin<r the chartered High Conrts) 'lnd to minors of all creeds ancl 
races. But it does not take away nny of tl1e powerii at preRent possessed by the chartered High Courts, 
and it provides that, in the selection of guardians and other matters, regard shall be had to tl1e personal 
law of the minor. The jurisdiction and aut.hority of Courts of \Yards iue expressly s:wed and will not 
be in any way affected by the proposed law. · 

4. One effect of the assimi lation of the law will be Lo do away with the rule, which obtains in the 
Presidencies of Ben<>al and Bombay, that no person shall be entitled to institute or defend auy suit 
connected with a. ~inor's es tate of which he clairns the charge until he has obtained a certificotte of 
administratiou. It is proposed t.hat suits by and against minors shall .be regulated by Chapter XXXI of 
the Code of Civil Procedure, and that, in a Bill which is to he introduced to amend that Code, provision 
be inserted cnnferring, :m10og other privileges, on a guardian who has been appointed, or who,;e title 
has been declared, under the Guardirms and Wards law, a preferential right to be appointed next friend 
or guardian for t~e suit. 

5. · The several sections of the Bill which appear to call for remark will now be noticed in consecu­
tive order. 

6. Sccti"n4~1 clct1csc (1).-In connection with section 26, A.ct.XL of 1858, section 30, A.ct XX of 
J SG4, and section 2, Act Xlll of 1874·, the question arose whether the age of majority should be dealt 
wit.h in the Bill. As there was no necessity to deal with it, it was considered expedient to avoid the 
difllculty of doing so by defining" minor," iu the terms of section 11 of the Indian Contract Act, 1872, 
as a 'person who has not reached the age of majority according to the law to which he is subject. , 

7. Section .q., clau~c (:11).-" Guardian" has been so defined ns to mean nny person having the care 
of the person of a minor or of his property, or of both his person and property. The Bill, therefore, 
rdatcs to guardians generally except where it is expressed to relate to particular classes of guardians. 

8. Section 5.-'l'his section follows Act XIII of 187·t, which, in recognising in certa.in circumstances 
the right of a mother to appoint a guardian, was based on the New York Civil Code. The section goes 
beyond section 47 of the Indian Succession Act and beyond the EngliRh law. But under the English 
law an appointment by a mother is not now wholly ineffectual, and is likely at no distant elate to be 
declared to be valid except in so far as it may interfere with an appointment by the father. 

9. Sections 9 and 4.3.-'l'he High Court ami Di~trict Court will have concurrent jmisdictioo, but the 
High Court may refuse an application with respect to the guardianship of a minor if in its opiniou tile 
application would be disposed of more justly or conveniently by a Dist.rict Court. Where the application 
is with respect to the guardianship of the person of a minor, it is ordinarily to be made to the Court 
ha ving jurisdiction in the place where the minor resides, that being the Court which can most effectively 
discharge the duties incident to the appointment of a guardian to thll person of the minor. 

10. Sectioll 11, Sttb-section (2).-The sub-section follows an order made by t.he High Court of 
Judicature for the North-\Vcstero ProvincEs with a view to facilitating the discharge by Collectors of their 
duty of ascertaining and reporting to the Court of Wards from time to time what proprietors may come 
with.in the description of disqualilied landholders. 

11. Secti01~ 14, sub-section (.~).-The rule laid down in this sub-section is, as explained by Sir 
Arthur Hobhouse with respect to the corresponding section in Act Xlii. of 1874, based solely ou 
g.rounds of convenience. 

12. Section 15, sub-section (li), and section 17.-As regards a minor who is a member of an 
undivided Hindu family, it seems to be generally admitted that it is desirable, as a rule, to leave him 
to his natural guardians without interference. But such a minor has certain rights in respect of the 
family property, and those rights are capable of being prote~ted by a guardia~. The guardia!! could not 
assume the management of the common property, and possibly he would, owmg to the constitution of 
the co-ownership, be debarred from taking directly even u share in the managemeut, and be confi.ned to 
a mere power of control from without and a right in the last resort to demand a paf!,ition. But even 
this limited authority might in some cases ·be of great irnporta~ce. 

· As regards the view hitherto taken by the Courts on this subject, it has indeed been held by the 
High Conrts at Fort William and Bombay that Acts XL of 1858 and XX of 1864 could not be 
where the minor had no rights except as a member of an undivided Hindu 219 
and 3 Born. 431, and 12 Bom. H. C. Rep. 247). Some doubt hilS been thrown --.-,..,-·- ., ,,. 

yi.-13-7 . 
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before the Privy Council reported in I . L: R 8 Cal. 056 (I. L .. R. 6 Born. 595 a~d 8 Bom._396); but in 
any cnse it is a view which seems to be based on tbe peculiar \vording of those Acts, winch have been 
construed as contemplating an actual aiid (perhaps) corporeal taking charge of and. management of some 
tangible property. In other words; these cases merely decide that l1ndei· the part1cular Acts ~ - mana~er 
cannot be appeinted for a minor member of a pure joint family; neit tliat sudh a manager IS a thmg 
inconceivabl,e or impossible ti. L. ll. 7 CaL 369). . . . 

As regards the provisidils of certain enactments which aJio,v the Qourt df. Wards to tak~ cha~ge 
only of the estate .of a minot \vho is a sole owner (Act. IV, i872, section 33, Ad XVII; 1876, sectiOn 1o1, 
and Bengal Act IX, 1879, section 7), they are to be accounted for by the fact that tqese e_nactrnents 
were dtosigned mainly to guafd against the risk of lt!ss of revenue fl-om an estate beiiig left Wllh?ut any 
competent person in charge of it That it was not considered i ,mpb~9ible to ta~e charge of tl~e J~terest 
Qf a minor shal·eholder is mauifest from i\iadras R.egulations. V of .1894·; sectiOn 2~, ~nd X of 1831; 
section 3 and from· the circl1i:iistance that section 14 of Act XL of 1858 and other SJimhn enactments 
provide f~r the Collector takii:Jg charge df the share of a co-owner who is still a mi~or on the estate 
escapina from the ma.naaemeut dftlie Cotlrt df Wards owin"" tp the other co-owrier~ havmg come of age; 
The Co~rts of \~iards i1tthe North~'Vestern Provinces (Act XIX of 1~73) and Cent•:ai. Pr~vinces (Act 
KVII of 1885) are not preCluded from assuming superiritendenc~ of tl~e mterest df a d1squahfied person 
who is a co-ow.ner in an estate with dther persdos who are riot d1squahfled. . . 

It may be gathered from the pro~eedings of. the Legi~lative Cotl~~il; 1854~ 55; pages . G72 et ~eq.~ 
t hat it was the intention of the framei'S of Act XL of 1858 that the CIYll Conr t should appomt gnard1ans 
lor minors owning shares iri estates; and it wduld seem that it is only owing to the pe;uliar wording of 
the Act, coupled perhaps wit.h a i:Jatural disinclination oh the ijart af the Cdurts to mterfere between 
j oint-owners, that that intei1tion l1as been defeated. 

is. Secl:ion 18.-This section lays dowi1 certail1 geileral propositions based on the fact t_hat guar" 
dianship is a trust, and that the relationship between guardian alid wd.rd is dUe ubiin-imai fideL, not only 
while it lasts, but even after it has ceased to exist. 

14. Sections !J..f. a.ncl !15.-These sections are based on section 18 of the Acts of 1858 and 1864 and 
ihe corresponding section of the Act of 187'1·; on certain provisions in the Code of L?wer Canada. and _on · 
suggestions recei ''ed for the amendment of the Acts of 1858 and 1864. They prov1de that a ~uarJ 1an 
who has been appointed; oi· whose title has been declared; by the Court, shall not borrow fot .Ins ward; 
or transfer auy part of the principal of his property, withmit the permission of the Court, ant! that the 
Court, before granting it.s permissidn; shall satisfy itself that t"lie transactidn pi·dposcd is either necessary 
or for the evidP.nt advantage of the .ward, and, when granting the pcrniissidn, shall itself recoi'cl an 
order setting forth the necessity or advantage and the cdnditions subje¢t to \V!Ji cl! it permits the loan to 
l;e taken or the trau~fer to be effected (I. L. R.. 5 Cal. 36:3 and 6 Cal. 161) . 

These sections will be supplemented by rules made by th e H1gh Court .under section 4-'t 
15. S~ctit1n ~8, clcm sc (a), a?icl section 29.-These provisions are suggested by the case reported at 

l. L. R. 5 All. 248. . · • 

16. Sccti oit 3&.-'l'he rule contained iil this section follows · fr t!m guardianship being a trust; 
Thongb the right of survivorship is not ackntlwledged in England in the case of guardians appoint-ed 
by thtl Court of Chancery, yet in practice t.he survivor or survivors will be i·e~elected by the Court 
":ithout a reference; In America th.ere is the right of sur~ivorsliip among guardians appointed by the 
Court of Chan.cery. 

17. Section 33.-A testamentary guardian may be removed un\ler this sectitJh. 
_18 .. Sectioi~ .~1.-The cases _reported at 15 '\V._R. 492 and 22 W; R 4i9 have si.tggested the 

. peclficatJon of the orders from wh1ch an appeal shall he. . 

. 19. Acts XL of 18~8and XX o~ _1864 provide; in sections 27 and 3i; respectively, that nothing 
m those Acts shall authonse the appomtment of any person other than a fen1ale as the guardian of the 
pe:son of a fem~l!l' ~'he c~es repdrted at I. L. R. 10 Cal. 15 aud 11 Cal. 574, and the remarks at pages 
21.~-14 of Sayy1d Am1r Ah s Pm•sona.l Law of 11:1~!1tammada1ts, seem to rendei· the re~enactment of the 

, provisio_n i!Jexpedient.. Section 15 of the Bill speci_fies the mat ters _by which the Court is to be guided 
Ill appomtmg a guanhan; and one o~ those matters 1s the law to wh1cli the minor is subject. 

~0. The provision of Act XX o: l8G4, that. the legal heir of :dninor; or the person next iii sticcession 
to ~1s pr~perty, may not be !Lppomted guardmn of the person. of the nlinor; has not been repeated. 
It IS c.o~s1dered that the appomtme~t of such persons should not be absolutely prohibited. Thi~ was 
the opm1on of the Supreme Council when Act XL. of 1858 was about to be enacted (Proceedinas 
of Legislative Council, 1858, pages 576-77), and is the opinion of the Hon'ble Mr. M. 1\ielvill. "' 

. 21. If the Bill becomes law in its present form, article 10 of schedule I. of the Court-fees Act 1870· 
wluc~ apphes ?nly to the Presidencies of Bengal and Bombay, will become obsolete. It has, th~refore; 
lJCen mcluded m the schedule of enactments to be repealed. 

22. A. table i~ appended showing how the principal enactments scheduled for repeal have been 
reproduced m the B1ll or otherwise dealt with. 

C. P. ILBERT. 

Tlte Jetl~ Ma1·ch 1886. 

; 
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Statmnent showing how the p1·incipal R ·uaclmeuts sclteclulcd for repeal vn the Gt,ardians and Ww·ds 
Bill have bem 1·eproclucnd in the Bill 01· otlwrwise dealt t!Jith. 

En:ictwcnts •chcuu!c,i !or rcpc~l. How reproduce<! or otherwise dealt with. 

AcT XIV OF i85S-

Section 1 
2 
3 

::: } Sections 20, 28 (e) and 36 of Bill. 

... Sectiou 21 of Bill . 
4 ... 

A cr XL <iF iS58.-

Section 1 
2 

. . . · Sccti01\s •H aud ·i2 of Bill. 

..• Repeaied by Act XIV of 1870. 
Sections 3, 26 and 36 of Bill. 

3, pa.ragraph 
paragraph 

1.. , Section S of Bill. 
2) who to institute or de- Left to he . dealt with iu the Bill to amend the 

J
. fend suits on behalf Code of Civil Procedure. See paragraph 4 of 

pi·oviso of minors. ::;tatement of Objects and Reasons. 
4 Scctio\1 8 of Bill. 
5 . . . Section !l of Rill. 
6, paragraph 

paragraph 
. pro\'iso 

L . 
2 .. . 

Sectioh J 1 (1) of Bill. 
Section 13 of Bill. 
Section ·:1:0 of Bill. 

7 . . . Sections v and 8 of Bill. 
'8 . . . Section i\.Q of Bill. 

\ ec't ioi1s. !l, 10 and ll , pai·agni.phs i. anll '2 
i::lectlon 11, pnmgrnph :3. . . . : 

pamgmph 4 ... 

Sections 7 and 14 (!2) of Bill. 
Section 21'1 (f) of .Bill. 
Section 28 (e) of Bill. 
Unnecessary. Tbe Court of Wards can act iii 

cases in which management by the Collector is 
dcsirabl~. 

12: wheh Collector m'ny be directed to 
take charge of eslnte. (Repealed ·in 
LIJ!IJCI' Pro'i:i n·ces by Beugut ~tel IX 
of 1879.) 

l 3 . . . ... i .. . . .. $cctiou ,~ ,~ of Bill. . 
H: when Collector may be dlre·c't~d to Unnecessary, us Chapter II is framed. S'ee 

retain cha\·ge of shares nud person~ parngraph 12 of Statement of Objects and Rea­
of certnin miuor~. ( B e)lcCtlc•.l in sons. 
Lotce1· p,.ovi;tccs f,y Bengal .Ad 1 X 
nf 1879, ancl ·i:,t OenlmZ P1·ovinc,~t; 
by Act XVII of '1:885.) 

1 ij: control of proceedings of Collector. Unhccc~st'lry, t'ls the :Bill is framed. 
(RczJr.a.le<l in Lov;m· Provinces by 
Bengal 4cl IX of 1879.) 

16, paragraph L. 
paragraph 2 .. . 

17 
paragraph '3 .. . 

l S, pnragrai\h L . 
. paragraph ·2 ... 
1!) ... 

Re.:tiou 28 (b) of Bill. 
Secti'on 28 (i;) of Bill. . 
Compare sections 29 and 30 of :Bill. . 
Sections 28 '(d) and 45 te) and (f) ·of Bill. 
Section 2tl (3) of Pill. 
s~ctions 24 and 25 of Bill. 
Sections 29. 30 and 31 of Bill. 

20: conti111mnce of suit after disqualifica- Will Lc co\·ered Ly the Code of Civil Proccdun:. 
tiou cease~. 

:H ( Rcpealccl in Jl(l'l"l in -tm~·er 1'1·o•;iflce.~ Soctions ·33 and 3ij (3) of Bill. 
by flfmgal Act IX of 1879.) 

22 ... 
23, first sentence 

second sente11cc 

. . . Sect ion '38 of Bill. 
.. . St"ctioo 34 of Bill. 
. . . Section 3iJ (8) ·and (~) of Bill. 

~4 .. ·. . .. Sections 28 (f) and 45 (g) of Bill. 
25 (RepcrLlecl in pn1·t in Lo1iJer Provinces Sec'tionll 20, '28 (e) and 36 of Bill. 

b!t Bengal Act IV of 1870, sedi<m 

·26 
86.) . 

Section 4 (1) of Bill : and see paragraph 6 oC 
Statement of Objects and Reasons. 
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. Statement showing how the pi·inc~pal Enactme11ts scheduled jo1· repeal1:1t the Gu';1-?'d1:a.ns ancl lVm·ds 
Bill havo been 1·epmduccd i1t t.lw Bi ll o1· othcm·isc dealt with-contmued. 

Enoctmcnts scheduled for rcpc~t How reproduced or otherwise deoll ·,rith. 

Ac1· XL m· 1~58-contimwd. 

S<.>ction 27, paragraph 1, first sentence Section 16 of Bill. 
second sentence: guar- Not reproduced. See paragraph 19 of Statement 

dians of females to be of Objects and Hcasous. 
themselves females. 

paragm]>h 2 .. . .. . Section 35 (1) (d) and le) of Bill. 
28 ... Section 41 of Bill. 
29, paragraph 1, first sentence Sections 4 (4) and $1 of Bill. 

second sentence Section 3 of Bill. 
paragraph 2 (nmnbe1· and gender) Not reproduced. See tbe General Clauses Act, 

I. of 1868. 

Section 1, first sentence 
second sentence 

Sections 7, 8, () :mel 1.0 of Bill. 
Section 11 (1) of Bill. 

2 
0 

-~ 

Section 12 of Bill. 
Sections 7, 13 and 44 of Bill. . 

4: a1iplication of Code of Civil Proce­
dure. 

Not reproduced. See section 6H of th e Code of 
Civil Procedure. · 

Section 'U of Bill. 
Section 4.2 of Bill. 
Section 3 of Bill. 

5 
6 
7 
8: definition of "Sndr Court" Not reproduced. See the General Clauses Act, 

I. of 1868. 

AvT XX OF 1864- ' 

Section 1 .. . Sections 26 and 36 of Bill. 
2, pnrngraph 1.... . .. Section 8 of Bill. 

pamgraph 2 l who to institute or de- Left to be dealt with in the Bill to amend the 

J~ fend suits on behal Code of CiviL Procedure. See para"raph 4 of 
proviso of minors. Statement of Objects and Reasons. 

0 

3 .. . Section 8 of Bill. · 
4 ... Section 9 of Bill. 
5, pai·ngraph 1 Section 11 ( 1) of Bill. 

paragraph 2 Section 1:3 of Bill. 

6 
7 

proviso Section 40 of Bill. 
Section~ 7 and 8 of Bill. 
Section 40 of Bill. 

l:;ectious 8, 9 and 10, paragraphs 1 and 2, and Sections 7 aud 14 (:?) of Bill. See parnnraph 20 
proviso. of the Statement of Objects and Reaso~1s. 

Section 10, paragraph 3 Section 28 (f) of Bill. 
10, pnragrnJ>h 4... ... Sectiou 28 (c) of Bill. 
11: when Collector may be directed to Unnecessary, as section 7 is framed. 

take charge of estate. 
12 ... Section 28 ((~) of Bill. 
13 .. . Section 44 of Bill. 
14: procedure when proprietor of 'estate Unnecessary, as Chapter II. is framed. See 

under Collector's charge comes o paragraph 12 of Statement of Object~ and Rea-
age. sons. 

Hi: control of proceedings of Collector .... Unnecessary, as the Bill is framed. 
10, paragraph 1... Section 28 (b) of Bill. 

paragraph 2... Section 28 (c) of Bill. 
paragraph 3... Compare sections 2!) and 30 of Hill. 

17 ... ... .. Sections 28 (d) and 45 (c) aud (f) of Bill 
18, parngraph 1 . .. . .. Section 26 (8) of Bill. · 

pnrngrapb 2... ... • .. Sections 24 and 25 of Bill. 
19· ... . .. . ... ..., Sections 29, 30 and 31 of Bill. · 
20: ~ontiDunnce of suit after disqualifica- Will be covered by the Code of Civil p 1 .. 

t1on ceases. roccl 111 t:. 
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Stateme11t skowing how the p?·incipal Enactments Rclteduled .{o1· rcpertl in. t!.e G~tnrdiaiM nwl WnrdP 
Bill have been reproduced in the bill Ql' otherwise d..alt with-:-continued. 

---·-T 
Enactments schcdulccl for rcpe:~-- ·----i How reproduced or otherwise clenlt' with. 

AcT XX oF 1864-continttecl. 

Section 21 .. . 
22 .. . 
2:3, first sentence 

second sentence 
24 .. 
25 
26 
27 
28 
·29: marriage of minors 
30 ... 

I 

• .• 
1 

::>(!Ctious 33 and 35 (8) of Bill. 
. . . Section 38 of Bill. 
. . . Section 34 of Bill. 

Sect.ion 35 (U) and (4.J of Bill. 
Sections 28 (/) and 45 (g) of Bil1. 

. . . 

1 

Se: tions 20, 28 (c) and !lG of Bil1 . 

:: : } Sections 20, 22 (1) nnd 36 of Bill. 

.. Section 28 (e) of Bill. 

.. . Compare sections 20, 2-J. aud 28 (c) of Bill. 
.. . Sectivn 'J· {1). of .Bill: and see par:tgraph ll of 

Statement ot OhJect~ an<! Reasons. 
31, pa.mgra.ph 1 : as tu gu:mlia.ns of mar- ::Section lti of Bill. 

ri ed females. . 
paragraph 1: as t.o guardi:Ln s of fe - N ot reproduced. Sec paragraph I 9 of Statement 

males being themselves females. of Objects and Rea~ons. 
paragraph 2 : gmudianship to cease Sectiou 35 (1) (d). 

when husband atta ins majority. 
32: saving of Act XXXV of 1858 (/~una- Not reprOtluced. 
"" t·ics.) 
t).) ••• 

34, parngrapb 1... 
paragraph 2 ... 
pnrn.:,p·a.ph 3 (ntwtloer m.1d gt:ndc·r) 

i.l..CT XIII 01" 18i·:l· : 

Section 1 (Formal) 
2 ".Minor " 

;j 

a G·nard ia.n " . . . 
u Court,, 

-~ . paragraph I 
paragraph 2 
paragrn.ph 3 

5, paragraph 1 

() 

7 

paragraph 2 
paragraph 3 

Section .n of Bi II. 
S ections <f. (4) ruHI !) of T:li II. 
Se<'tion 3 of Bill. 

... \ Not reproducerl. See the Genem.l Cluuses Act, 
I of 1868. 

I 
I 

... j Sect.ion 4 (1) of Bill. 

.. . Section •L (~) qf Bill. 
::;ectionR ·~ (1) and !I of Bill. 
Section 5 oL Hill. 
Section 7 of Bill. 
s~ction 1 ,~ (3 ) of Sill. 
Section 14 (-~-) of Bill. 
Sections 8 and 10 (/) of Biil. 
Section 10 (~) of Dill. 
Se<::tion 11 (1) of Bill. 
Section 12 of Hill. 
Sectior.ls 7, I a nud 4 ~ of Bill. 

S, paragraph 1, first ami second sent.enccs: 
applicatiou of Cocle of 
Civil Procedure. 

Not reprofluced. See section 64:7 of tl•e Oode ol 
Civil Procedure. 

third seutence. 
paragraph 2 (Forms) 
pamgraph 3 

!) 

10, clause (a) 
clause (b) 
clause (c) 

11 
12 ... 
13 ... 
14, paragraph 1... 

paragraph 2 ... 
15 
16 
17 
18, clauses (a) to (tt) 

vr.-13-s 

Section 41 of Bill. 
~ot reprotlnced. 
Sectiou 4·5 of Bill. 
l:;ection 42 of Bill. 
Section lii (1) and (8) o( Bill. 
Section 15 (4) of Bill. 
Section 15 (~d) of Hill. 

} Section 20 of Bill. 

Section 21 of Bill. 
Section 22 (1) of Bill. 
Section 37 of Bill. 
Section 23 of Bill. 

... 1 Sections 24 and 25 of Bill. 
••. Section 2!! (c) of Bill. 
•. Section 28 (a), (c), (d) and {f) of Bill. 
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Statement sh01ving how tho principal Enacl'monls scheduled for repeal in tho Guardians a11d Wards 
Bill have been reprod?tccd i1~ the Bill or otherwise clca/t. with-concluded. 

,---- ------ ------------ ··--- - --
J~nactments 5cbcd1tlcd for repeal. 

---- - - . --- ·---

ACT XIII OF 1874-contim ted. 

Section 18, clause (e) 
19 
20 
21 
22 
23 
24 
25, paragraph 1... 

paragraph 2 ... 
Schedule (Forms) ... 

Uow reproduce<! or otherwise dealt with. 

Section 18 (8) of Bill. 
Section 19 of Bill. 
Sections 26 (1) and 36 (J) of Bill. 
Section 32 of .Hill. 
Section 33 of Bill. 
Section 34 of Bill. 
Sections 33 (fJ) and 34 (2) of Bill. . 
Sec.tion 35 (1) of Bill. 
Section 35 (fJ) of Bill. 
Not reproduced. 

S. HARVEY J.AMES, 

Officiating Secretary to the Government of India. 
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PRECIS OF THE OPINIONS REFERRED '1'0 IN PARAGRAPH 1 OF . 'J'HE 
STATE1v1EN'l' OF OBJEC'rS AND REASONS OF THE GUARDIANS AND 
WARDS BILL. 

In correspondence* with the Government of 
Bombay in tho year 1881, severn! points were 
brouaht to notice on which an amoudment of the 
law ,~[nting to the gmm1iausbip of the persons 
and property of minors in that Presidency (Act 
XX of 1864) was shewu to be reqnired. Before 
proceeding to carl'.Y out these amendments, the 

• Govemmeut of India issued a Resolut iont il!Vit­
ing the opinions and suggestions of Local Govern­
ments nnd Administrations on the Eollo1ving se­
lected points, with n view to the consolidntion of 
t he several Acts and Heguln.tious r elating to 
minors in force in the three Presidencies:-

I-WhetMr· the provi.~ion <tf A ct XX q/ 1 SGJ,., 
secl-io11 jg, cla.usc jg (and q/' the Den.yal 
Act, XL of 1858, section 8, clause fn, 
p1·oJu:bitr:nr1 any person (except in certain 
cases in toMch the Court is atlowcd to 
dil·cct otl1erwr:8c) from instituti11[f or dc­
f emling an:!f suit comrected 1oitli tlte estate 
qf 1o!tich h.e claims cltarge unles~ li e !tas 
obtai11ed a certifica-te ol administration 
front tlie Civil · Conrt, · .,/toulcl 110t be re­
p ealed. 

II.-Whctlwr c1 ·11extfrie11d or a !JIIWrdian ad 
litem sltould (by cm ea:lension oj' ~ection 
J,_Gl q( tlw Oodc qf Civil .Proced1we) be 
allowed to execute a decree or ·recci·t:e 
mo11ey or· J>'I'O]Jcrty in tir e c:orwse qf lit iy"­
tion, it UCiny made c/ear /fla t Ct ltt~·t 

.(1·ieml or yuanlicc.n ad li tem, ·rclw is at.~o 
a [t rca.rcNart appointed rc11der lit e Jlfi11ors' 
Act rrit!t power to rccui·r:e ·nioney ou. be/wit' 
of the m·iuor, slwtl not be required to rti·ve 
dccltrity. , 

Ill and .lV.-1VItetlr«r /h e (ollorcin[J proposal~ 
mad,, by tlw.Ifon'bli: Jl[r. Ju.~t ieo Jlf el-vitl 
with c1 ·vimv to t·cruh:riii ,'J it 111W!(C for 
any person to cntor into wry transaction 
l\(Ji:ctl:n[J immur:eable JI1'0)11J1'1y, except with 
a cl'l'titica{.cd admiuistrato1·, sltorcld be 
acecp tc~l, 1lllm.llly :-

(a) that cmJt atr:euation or iucu.mbrancc qj', a uri 
any ttbwulonme11t qf tlte 1'i[Jitts qt'tlte minol' 
·in, any i'llllilOVCI/ [,/e Jl rOperty, f,y a !f1UJ.I'­
dia.n, s!tould be made ·void, uuless!aJ!wlds 
a certr:ficale nuder· tlw i!Iiuors' Act; aml 

(b) til at tlrc.provisio ~< iu. the . scco11d clau.w.: qf' \ 
section 18 qf ~cts XX qf 1801,. and XL qf 
1858, 1olriclt rcqrdrr:s lite Jll'oL'iorm .sauctiM 
of tlte Ci·vil Oou·rt to any alientttion or iu.- ·I 
crnnbrcmce qt' imm.ovcablu property /,y ct 
ecrti{icatcd yrumNan, .s/r.ortld be repealed. 

V .-fVhetlwr, a.~su.uriii[J it to bu the in.tcntion qf 
the leyislclfll'rC (.~c'e stction s J,G4., 1,..~0 ami 
.1-fl ~l til e Code ([/' t.:i vil Procedm·e) 1/w.t 
a g1ic11'di~W appoiuted under tlw 1llhror'8 
Act possesse~ no 1·igh/. as .•rcclt /o appcw· 
011 belw~f of tc minor, brct ·thnt Ir e ntu6t sue 
M JWJ't,lricml or he apJJOiltted to dqt'e111l 
as guardian ad litem, lite rode qf Uiril 

• Home Dop:ntmou~·s .T udicii\1 ProcecJingti, ~os. 8 tv I; ::m•J 
tS for A.uguot, ISS I, and Kos. IG1 to 17:! fur Oct•,hcr, ISS:!. 

VI.-14 

P raced r1re slwnlcl rtot be amended so as to 
mal1c tlr.is more clear. 

Vl.- TVt.ctllc>' tlte fi.rwt clrmsc q/ sectc:o11 18 q{ 
Aefg XX of 1SC4 wrd XL of 1858 shorclcl 
not be a.me;r.dcd so as to 1i;·ovide lllat t/. 

[JIIa.rclicclt by CIJIJlOintment 01' J'claliollsltip 
sltorclcl, rrlwn his title is d.:clttrud by ·tfw 
Colfl·t, po.~scss simpl,11 tlt e same JlOWCI'H 

11;/tich hr. po.sse.~sec/ bqlorc procrrriny 11 d~­
ctnration qf l·itle, rwd tltat tile ordc1· t?l 
tlte Con1·l should luwc no r:tfect c!l'crpt that 
qt' c/eclrll'irry !tis status ; n.llll further, 

(«) 'wltethcr, il tlw power·.~ q( a ffltw·dian wlrn owco~ 
M8 .•ta trr.~ to tltc II IC I'C act ol the Oourt lll'e 

cl~/i llc1d at all, tltc!l .~/tould ;10t lw d~~f.u cd iu 
sonw 1Vrt!l -wltictr roorrld indicate tlwt per­
SOil S !ra.viurt trwt.lcrctious wWt. /r.im slroulrf 
bca.r r:n. 1i1£;ullris rl!p re.~cntat ivc clr.aractcr, 
am/ .s!tould 11ot clral will• ltiri1 as t/11' 11 
would !l lw roerc actirt[J on ll is 01(!;, 
{/CCO ICitt . 

VII.- Wlwtl1er ({f clause [] ql .7ectimt 18 '/1' 
Acts XX of 1!::164 tw (l XL qf 1858 i., 
retc1ined) it should uot /,e mccde cll:co· that 
tl11• ~{feet q( the Court'~ .~a,rr ctiou to .~e ll, 
alienate, ~c. , ctuy ·imnwt:e(l,ble Jrroper·l!t 
is /.o yi1>c t/w Jmrclwscr 11 yood titlt? /r; 
such !!I'OJlCrty, i n lit e ((.O.qcrcce ql fr rwrl 
m· ~ollrr8io u on hi~ wrrt. 

VICI.- Wlwtlr~r , if' it shorc lcl be dcdtlr·d lo CO II-
80liclate tlw 'lt~w for the 1vlwtc q/ Brit·i.~/r. 
India., the new ilr:t .~/toiCld 110t bo• e.dr111dc•d 
to tlw original lor;al jrcrisr/ictiou ql tin• 
J'.resideuey lli[Jir CoiCrfs; nnU ' 

(b) w/wtlwr tire Court.~ iu appointing yuarcl­
hms q/ proporl!f slw rcld not '"' !Jifell 
JWrrt• r to make Cl1iJlOillliiiC1tl~ limUecl tr, 
pcwticalrrr property. 

IX.-1VItctlll•r the propo.~,,z ucw Act Hllfmld Ml 
· U<' couliucd to li iur/tt.s, Jl(ulr tonmadcw~ 
and ]Jrrdclh.ist.~, cruel othc1· jJCrsorr8 tclw 
lwro dr; firritc pr·rso;wl /wl('.i, ami flu· 
R•crOJil'ttu Jlriti.~!t jJfinod Act, X Ill of' 
Ji:J'I 4., wade CIJJplicablc to all ollrer c•la.sse• 
of' per"011.~ ewe/ it.s ot,errtl ion c~Xtenrlrd {Q 

lite wlwle '/l' lJ,·iti.~lt l iufia, inclurlinrt tJ,• 
Prcsirlorwy-tou:ns, the .furisd·ietiou qf 1/o: 
11 iyh Cowr:/.1 in 1·espeot of European 
BriliR!L Jfinors being cc/,o/i.,/wd. 

2. Locnl Gove!'llments and .A.dmiustratious 
were also requested to submit. their opinions ou 
any other points which they might desire to hring 
forward for conoiueration in connection with th<• 
proposed legislation. 

!l. In the following paragraphs (4 to 210) thll 
views of the Govllrnment of In din. aml the remarks 

' of Local (oovcrnments and olticie.ls on Points I to 
lX are noted. 

' ].- Wlrct!ter /11e procis i.on of .Act XX of 1864, ~oi!IJ I · 
.section !2, cltli/8C I? (and of t!tc lJen!Jlll Act, XL qf~C:: 
!858, &eclio;l .J, chw~c :?), Jll'oltibitillg aug poraotJ 7:;'&";;,('"" -- _ .. _ .. ____ 1riiAout 

-: ~''· , :,..;';~1u, d:.wd l;th October, 1882. (Home Dtpu't• ~= 
tueut'o .Judicial Proceediuge No. 171, for O~tober, lm). Cio11. 
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P1·eois of tlte Opinions refen·ed to in.pa1·agraph 1 of the Statement of Objeqts and 
Reason.s of the Gttardicms and. Wa1·ds Bill. 

(Point I.-Appea1·ance of gua1·dian in Oozwt to·ithout ce1·tijicate of administration.) 

( e:ccopt t:n cet·tain cases in tclticlt tlw Oo111·t is 
allou;ed to dit·ect otltenoise) jt·om itzstituting Ol' de­
fending any suit comzected toitlt the estate IJj' tolticlt 
he claims chat·ge u.nless he has obtained a cet·tificate 
qf a.dmim:stt·ation jt·om tliC Civil Oom·t, slwzllrl not 
be t•epealerl. 

4. This proposal was put forward by the Gov­
ernment of India, with reference to difficulties 
arising on the construction of the clause in ques­
tion ·in connection with Chapter XXXI of the 
Code of Civil Procedure (suits by and against · 
Minors, 9·c.), and also with reference to a pro­
posal made by the Hon'ble Mr. Justice Melvill 
that every person who requires the assistance of 
the Court should be ~ompelled to take out a 
certificate of administration. 'l'ho reasons by 

-which the Government of India's ·pz·oposal was 
supported are as follow :-

"The fact tl1at a person asserts a claim to be 
the guardian of a minor, whether by appointment 
or by relationship, seems scarcely to afford any 
sufficient reason for absolutely precluding him 
from acting as next friend or guardian ad litem 
under the provisions of the Civil Procedure Code 
until he has established his claim to the guat·d­
!anship under the Minors' Act. If such person 
zs actun.lly entitled to the guardin.nship by virtue · 
of appointment or relationship, it may be urged 
that he should certainly be allowed, in preference 
to any other person, to act for the limited pur­
poses of litigation; but, ou the other hand, if he 
is not so entitled, the circumstance of his having 
asserted hi[l claim to the guardianship need not 
appa1'ently be made an absolute disqualification. 
'l'here are doubtless cases in which t.he circum­
stance that a person sets up an unfounded cln.im 
to the guardin.nship of a minor might properly 
be treated as unfitting him to act as next friend 
or gtmrdiau ad litem; but this point might be left 
to be settled by the Courts, it beincr understood 
that the decision should not in any ~vay be made 
to depend o~ the ci;cumstance whether the person 
eooce~ned ~zd _or dtd not put forward a claim to 
guardm.oslup m connection with the particular 
suit in which it wns proposed that he should net." 

5. .i\fR. P. P. BuTCHINB, DJS'rRr<:T JonoE OF 
MADORA (AFTEHWARDS JuooE o~· THE Hwn CounT 
i\fADRAS),- ' . 

· says there is no provision in the Madras law 
corresponding to section 2, clause 2, of Act XX 
of 1864. He ag1·ees, however, with the Govern­
ment of India iu thinking that' the pz·ovisiou in 
tho Bombay aud Bengal laws might be repealed. 

6. Mn. C. G. Pr.oMEU, JuorciAr. COMMISSIONER 
o•' Coono,-
suggests that for section 2, 9lause 2, of Act XX 
of 1884 should be substituted the provision of 
:'lnle ~3 of th~ Rules for the custody and guard­
rn.~shzp of M'mo1·s, &c., in Mysore,* which re­
qurres that any guardian ot• manager appointed 
under the rules shall be admitted by the Courts 
as guardian ad litem. 

• See Ga:tl~ of India, 27&h April, 1872, Part I, p. 453. 

7. MR. E. BARCLAY, GovERNMENT SoLICITOR, 
MADRAS,-
wouJd go further even than Mr. Justice Melvill 
proposed, and provide that every person should be 
prohibited from interfering Vlith the estate of 
'any. minor, within a limit of value to be fixed by 
Government, without obtaining a certificate of . 
administration. From this rule, however, he 
would except undivided shares of minors who 
are members of a joint Hindu family ; in which 
cases he would provide for the Collector being 
ex o[Jicio mauaaer unless and until a certificate 
is issued to so~e qualified private person. He 
suggests that the rule should embrace moveable 
as well as immoveable property, and he does not 
think it would affect so ln.rge a number of estates 
ns the Government of India seem to anticipn.te 
(see paragraph 7 of the Resolution of 17th Octo­
ber, 1882). 

With regard to· tho proposal put forward by 
the Government of Iodin, Mr. Barclay writes as 
follows:-

"I think Chapter XXXI of the Code of Civil 
Procedure should be amended, and t~at no person 
should be allowed to institute a suit on behalf 
of a minor unless such person be mana"'er of his 
estate (the Collectot·) or the holder of a certi­
ficate of administration. Such .manager or the 
holder of a certificn.te, ns he will sue iu his re­
presentative chara?terouly, should not, I think, be 
made pez·sonally lzable for costs, unless the Court 
fi_nds by its decree that the suit was brought vexri.­
tzously; but provision might be made for his 
giving securi ty for costs by depositing cash or 
Govei·nmont securities belongiu"' to the estato· 
of the minor. • With regard to 

0

suina for debts 
due by the estates of minm·s, the man~"'er of the 
estate of a minor or the holder of a cetiific!\te of 
administl-atiou of his estate, as the case might be 
could be made d~feudant in the same way as th~ 
executor of a Will or the administrator of the 
estate of a deceased person is now made defen­
~ant in a suit to ~·ecover a debt due by the estate / 
of a testator or mtestate. The' amendment of 
Chapter XXXI of the Code of Civil Proceclttre 
w?ul_d apply on~y. to such cases as might coine 
w1thm the PI'OVISions of the new Minors' Act." 

8. :M:m AN3AR·UIJ·DIN, PRESIDENCY MAGISTRATE 
MADRAS,- ' 

k_nows many c~ses i!l which persons entitled b 
vz~tue of relatwnshtp to the guardianship of Y 
nnUOI' act as next ~'1ieud or guardian ad lite!~ 
already, nud he thmks it desirable that th' 
arrangemen~ should, iu view of difficulties nrisin

15
• 

from a.ttendmg the Courts to take out t'fiq 
cate, be continued. a cer 1 

• 

9. Mn. J. W. HAND"J,EY, CHrn· Jt:ooE 011' THE 
M~onAs coun1' o~, s~~.uL C.tdJsEs,-·-
tlunks t~e clause in question should be re ealed 
because 1ts tendency is, iu all minors' s~it f 
small value, and in all cases where mino s 0 

defendants, to cause a deadlock . , rs are 

1\ ... Mn. G. MuTiuswAMY C~ETTrAn JunaE or 
THE ·tA.~RAs CounT OP SMALL CAUSE;-
agrees With Il~t·, Handley. ' 
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Precis of the Opinions ;·ejen·ed to in pa1·ag1·aph 1 of the Statement of Objects and 
Reasons of the Guardians and Wa1·ds Bill. 

(Point I.-Appearance of guardicm in Cow·t without certificate of ctdmit~istration.) 
11. THE MADRAS BoARD OF REvENUE- (see Daniell's Chancery Practice, 5~h Edition, 

concur with the Government of Indio.. PP· 148, 149, 156, 157). Where, on the other 
hand, the person who ho.s obtained the certificate 

12. 1b. JusTICE WEsT- of administration· is the plaintiff or defendant 
thinks no person wishing to Rue as next friend on upon the record, there may be o. subsequent 
behalf of a minor should be subjected to any re- enquiry as to whether he acted in the interests of 
striction other than those involved in proper rules the minor or not, and this for more tho.n one 
as to costs. purpose." 

13. Sm CHARLES SARGEN'r, CHIEF JusTICll, Mr. Field suggests that it should be made 
BoMBAY- ' clear that a person who has obtained a. certificate 
considers the clause in question should be re­
pealed, both because it is, genet·ally speaking, in 
the interest of minors that any person properly 
qualified under section 445 of the Civil Procedure 
Code should be allowed to act for a minor as his 
next friend or guardian ad l-item, and because a 
certificated ad~inistrator may not fulfil the con­
ditions prescribed by that section. H e suggests, 
however, that the practice now prevailing in the 
Bombay High Court of requiring person wishing 
to institute a snit for a minor to obtain the con­
sent of the Court should be adopted. 

14. Tm: HoN'DLE MR. P..&uL, ADvocATE GENE­
RAL 0 1' BENOAL,-
thinks the clause in question should be repealed, 
but that at the same time the Courts should exer­
cise some control, and to this end suggests that 
the next friend should be required to obtain the 
sa.uct ion of the Court. 

In regard to the Hindu joint family question, 
please see his remark in parag1·aph 380, infra . 

15. 1lfR. '1'. 'l'. ALiEN, SUPER!N1'ENDENT AND 
REM EMBRANCER OF LEGAL aFFAIIlS, BEN04L1-

says tho clause in . q ucs tion contains a perfectly 
intelligible and proper direction, which has long 
been acted upon with the advantage to th e people; 
and he thinks it should be maintained in spite of 
the rule iu the Civil Procedure Code. He argues 
further that the two provisions are scarcely incon­
sisten t, inasmuch as thnt contained in the Minors' 
Act very properly requires a regular guardian to 
have his authority for acting sanctioned by the 
District J11dge, while that contained in the Civil 
Procedure Code merely authorises any othPr per­
son at his own risk and where there is no regular 
guardian to act in behalf of a minor; the two 
provisions consequently refer1·ing to two different 
classes of cases. 

16. MR. JusTICE l!'!r.LD, OF Tm: CALCU"L"fA HIGH 
CouR·r,-
notes that there is a very importo..nt differe nce 
between suits brought under the clause in ques­
tion and suits to which Chapter XXXI of the 
Civil Procedure Code is applicable ; namely, that 
in the former case the person acting ought to 
appear as the plaintiff or defendant up011 the record, 
while in the latter the minor himself appears as 
plaintiff or defendant on the record. 'l'he result 
he ·describes as follows:-

" vVhe1·e ::1 decree is made against a minor, he 
is bound by such decree, although there has been 
no enquiry whether the transaction is for his 
benefit, except in cases of fraud, collusion or error 

under the Minors' Act should sne and be sued in 
his own name. 

17. 'l'HE JUDGES OF THE CALCUTTA HIGH 
Cou&T,-
(collectively) say :Mr. Justice Melvill's proposal, 
that every person who requires the assistance of 
the Court should be compelled to take out a 
certificate of administration, would make it im­
possible for the provisions ,of Chapter XXXI of 
the Civil Procedure Code to be employed in 
cet·tain cases, and they do not see any sufficient 
reason for adopting it. 

'rhey concur with the Government of India 
that there may be cases in which a person who, 
though entitled to claim the charge of the minor's 
estate, does not choose to claim it, and may yet be 
the fittest person to act O..'l next friend or guardian 
to the minor for a particular suit ; aud they agree 
with the Government in considering that in such 
cases the question whether such person should be 
appointed next friend or guardian acl l·item may 
properly be left to be decided by the Court which 
has the case before it, and can draw its own 
inferences from the conduct of the party as to his 
fitness for the appointment. 

18. SmRonER1"STUART, (LATE) CaisrJusTrcF., 
NO!ITH-WESTERN PROVINCES,-
strongly objects to Mr, Justice Melvill's proposal 
to require certificates in all cases. 

H). Mn. Jusorrc& OLDfiELD­
writes as follows :-

"Only guardians holding certificates should, as 
tt rule, be permitted to institute suits or mo.ke 
applications on behalf of minors ; but a discretion 
may be given to the Court to allow the next 
fl"iond to appear when no certificate has been 
taken out. In regard to minors who are defend­
ants, the provisions of Chapter XXXI, Civil 
Procedure Code, for appointing guardians acllitent 
are proper and adequate." 

20. Mn. J usTrct: STnAIOHT­
writes as follows :-

"There is undoubtedly much confusion caused 
by the concurrent existence of the second part of 
section 3 of tho Bengal Minors' Act and the pro­
visions of Chapter XXXI of the Civil Procedure 
Code, and we have more than once found con­
siderable complication and difficulty caused there­
by. I generally concur in the remarks made 
upon this matter in paragraph G ofthe Minute of 
the Government of India ; and I think that, 
while the prohibition to suits being instituted 
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P1·ecis of the Opinions 'l'~fel''l'e.d to in paragmph 1 qf thr. Statement of Objects and 
Reasons of the ()uanlians mul }Vanls Bill. 

(Point I. -Appeamnr:e· qf gttaJ·cl-ictn in Uom·t withottt ceJ·tificctte of mlm·1:nistmtion.) 

without certificate might be done away with, 
amendments might bo introduced into Chapter 
XXXI of tho Code which would effectually pro-
tect the minor litigant's interests." • 

21. Mr. H. J. SPARKS, JuDICJAJ, Co~BIISSIONmt 
oF Ouna,- . 
approves of the Government of India's proposal. 

22. MR. B. W. CoLVIN, (t,\TE) JuNIOR MEM­
Blm m· THE BoARD OF REn;NuE, NORTH-'"'ESTERN 
l'ROVINCEB,-

approves of Mr. Justice i\felvill's proposal that 
every person who requires the assistance ~f 
the Court shou lrl be compelled to take out n certi­
ficate of administration . Most es~ates nt·c, he says, 
managed without nny reference to the Courts ; 
but in all cast>s which do came bofore n. Court the 
Court is even now obliged to &atisfy itself that 
the pet·son claiming to act for tho minor is duly 
qualified to represent his interests, and it seems 
better that when such an enquiry is once made it 
should confer a genet·al protection upon the minoi·, 
rather thnn one limi ted to the particular case 
bofot·e the Court. .1\it·. Colvin would, howe\•er, 
except from such n. rule nil properties below a 
certain minimum of value, arbitrarily fixed, but 
open to reduction as experience is gained and. the 
people become familiar with the rulo. 

23. · MR. W. DuTHOIT,-

sees no objection to Lhe Government of India's 
vroposal if his recommendations undet· Point II 
(see parngl'llph 57 of precis) nre r~dopted. For his 
opinion of .llfr. Jnst•ice .l\Ielvill's proposal, please 
see paragraph 2f.ll, infra. 

2tk 'l'Hil JJIJW'l'flNAN'I'-GOVHRNOR AND CF!IJJF 

COMlllBSIONER, .NO!!'l'll-w F.Sl'ERN PROVINCJlS AND 

Ouou,-
concurs with the majority of the ofiicers consul tea 
by him in thinking that Mr. Justico Melvill's 
]lroposal .that every person who requires the 
assistance of the Court should be compelled to 
t:~ke out a certificu.te of admiuistratiou should not 
he accepted, his reasons being thnt its adopt.ion is 
not shown to be required, and tho,t it would in­
ct·ease litigr~tiou. 

He agrees with the Government of luclia in 
thinking that any doubLs regarding_ the col'l'e­
~pondeuce of the secourl cln.use of sectwu 3 of Act 
XL of 1858 with Chu.pter XXXI of the Ch·il 
Procedure Code should be set a t rest; but he 
observes that the advisability of altogether 
omitting that clans\') to some extent depends on 
bo\v fur, if at all, the Revenue Courts of tho 
North-W !;Stern Provinces are bound to follow the 
Code of Civil Procedure where theN orth-·western 
Provinces Rent Act (Act X1I of 1881) prescribes 
no special procedure for theit· observance. On 
this subject, he says, thoro ho,s been a recent Full 
Bench ruling of the High Court, which ho has 
not ho.wever yet had an opportunity of consider­
ing_; .and at ~resen~ he can only request that the 

·pomt10n of mmors 10 Revouue Uourts be borne in 
mind in any proposed legislation affecting section j 
of Act XL of 1858. · · 

• 

25. MR. JusTICE S:un·H, o•· 1'HE PuNJAD C11 IKE' 

Cour.T,-

says applications for cOJ•tificates of administration 
are seldom made in the Punjab ; that they are 
usually made only when rival claimants dispute 
the guardianship of the person or property of a 
minor relati,·e; and that such dispute~ n.ppear to 
be few in number. He would greatly regret any 
c!Jan"';J which would have the etfect of inc1·easing 
the ~umber of minors' cases iu the Courts. 
(This, t•pparently with reference to J\fr. Ju~tice , 
Melvill'ti proposal notetl in paragraph 4, supm.) 

Numerous suits are, he says, brought in which 
minors are either pla.intiffs or defendants, aml as 
a rulo relatives have, nuder the zJroviso to section 3 
of Act XL of 1858, without much difficulty bceu 
alloll"ed to sue or defend without being required 
to obta.in a cerW1c~1te of administration; "and 
the same practice is coutiuued under Chnpter 
XXXI of the new Code of Civil P rocedure." If 
section 461 is extended, as proposed by the 
Government of Iudia (see paragraph 4 7 of precis), 
i\fr. Sm vtb thinks the second clause of section ;;· 
of Act XL of 1858 might safely be repealed, so 
far as the Punjab is concerned. 

- 2G. LALLA. li1ADAN GorAL, PLEADER or 
DllLill,-

thinks the second clttuse o-f section 3 of Act XL 
of ] 858 should, ns proposed by the Goverument 
of Iudia, be repenlecl. He considers the limi ta ­
tiou ·which it imposes is undesirable in tlw interests 
of minot·s; and, fn rther, that it is rend creel use­
less by Cha.pter XXXI of the Civil Pt·ocellure 
Code. 

In another pa.rt of his memorandum, however , 
he expresses approval of i\fr. Just ice l\.[elvill' · 
proposal t.lmt every person who, requires the assist­
ance of the Court should be compelled to take out 
a certificate of administration, thiuking it should 
be adopted, in the interests of trhe minor, in spite 
of any inconvenience which might Nsulr-. 

27. LALLA GmDHAIU Lu, PL~ADBR o !' 
DELHI,- . 

thinks guardians should be compelled to take out . 
a certificate of administ-ration, excepting only iu 
cnses where the estate is of small value. 

2S. CoLONEL C . .A.. 1\fc;\Luw~, ComussiONER 
AND Sli!'BIUNUNI)EN1', AbiRI'l'SAR DIVISION,-

Slflbmit~ .the following proposr,J s on the snbject 
o re(pmmg guardians to take out certi ficates of 
administration :-

"I would lea:ve it optional to a guardian to 
take out a certtficate; but at the same time I 
w~uld, mu.ko it legal for a person indebted to a 
mmor s estate to refuse to pay the nlOIJey de­
manded from him to nuy pet·son who hnd not 
taken out a certificate. . 

"I would ~JOt only. retain the present power 
(see llfr .• Tnsttce MelvJll's Mintite, pnge 3, second 
paragraph on the page) of a minor to 

81 
• 

defend a suit through his next friend 01' gu a'~ Ol ar tau, 
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Precis oj the Opinions 1'4en·erl to in pamgraph 1 of the St<ttmnent of Objects wul 
Reasons of the Gtta?'(licrns and IVd1·ds Bill. · 

(Point l.-Appeam11ce qf gnc~rclicm in Cow·t withottt cel'lifimtc of administ-mtion.) 
iu cases in which the next ft·iend or gum·rl ian does t iff ·or defendant, n.ncl that the claims of such 
not profess to claim the. cha_rge of the property; guardian should ouly be postpoud on pt·oof of in-
but I would extend th1s hberty to all cases, capacity or unlituess. · The clmpter might then 
whether the next friend or guardian claims char"'o go on to lay down the procedure which is to · 
of the property or not., giving the opposite prtrty, govern cases where uo certificated· guardian has 
bowevet·, the right in cases in which the minor's been appointed, with t·egard to which full pro.\·i-
next fr iend or guardian claims the clmrge of the sion is already marie in Uhapter XXXI. us it at 
property to require the latter to taku out a ce t·- present stands, nhough 1 think it might be made 
ficate of admiuistr::t.tion in sep::t.rate pt·oceedings. more c l c~r ns to wlmt is the exact etTect of ::lillY 

The law might provide for the sui t being stf'tyed omission of the Court to carr,y out the provisions 
or postponed for a suffi~ient time to enable this of the chapter in theit· in tegrity. Seveml cases 
step to be ~akeu." have occnl'l'e..l la tely· in this province iu which a 

He contin.ues :- minot· plaintiff or tiefendnnt has been represented 
throughout in the Lower Courts by an apparently 
cotn peten t roprosen tati vc,bu t. where such repre~ont­
ative app~r,t·s tu lHwe been accepted by the Coll!'t 
withottt, any, en~t~it·y. or any formal proceeding 
nuder Chapter XXXTof the Corle. Iu many of 
these cases the Chief Court., when the fncLs have 
been brought to its notice, has fe'\t bound to ca1.icel 
Lhe whole of the proceedings and ot·der a re-trial 
after proper steps have been to.kcn py the Lo\ver 
Uourt undet· Chapter XXXI ; t hns in some cases 
rendering void (t/, i n·ill:(j li t·oceedings which have 
really been conducted t lu·oughont with due regard 
to the minor's interests, and in which the defects 
in the appointment of his . repreReutativc ~we 
merely formal. )'think, therefore, Chapter xxxr 
inight att.empt to point onL what defects iu the 
proccdme proscribed must be considered fatal to 
the validity of t he proceedings, and what may be 
considered mere il'l'egul::t.ritie~ not necessarily ren­
det·ing the pt·oceedings . void, if no substantial 
i,njury to the interest of the minor can be shown 
to have resulted." 

"In cases in which a man's posit.ion . as gum·­
diau, whether by reason of a prol"isiou in a will . 
or by near relationship, is clear, I do not th ink it 
is des irfl.ble otherwise than .as abo,'e provided to 
force the gnardittn to take out tt cel' ti ficatc. As 
pointed ou t in the papers uudet· rcfet·ence, the 
taking out of. a certificate is apt to foster undesir­
able litigation, and in the great majorit,y of cases 
the uecessity fo r tttking out a certificate would 
n0t arise unless the necessity wore artificially 
creatud by legislation ." 
· 29. MunAmrAD LATH', ExTI\A AssiSTANT Co~r­
:MISS!ONE& 0~' J nANCI, -

t hinb the cbuse in question might safely be re­
pealed, because it has been pr<tctically supersede<l 
by the beneficial rules enacted in Chapter XXXI 
o[ tbe Civil Procerlut·e Code. JE this is don e, he 
suggests the iuser t. iou in the Code of a clauso 
ernpo,v.ering the Com·t to accept as next fri ~·ud or 
guardian acllitim~ a.ny udministmior cer tificated 
mider the Minors' Act (apparently, in preference 
to any other person.) 

30. u~lAR ll.t.KllSll, Pr.EADER, 0!' .Mur:rAN,­

t liiuks the clause in qu est.ion should be ropealetl, 
antl thu.t the Civil Proceclut·e Code should be 
amended so as ~o provide that where a g uardiau 
has been appointed by a Civil Court (? certifi. 
cntecl) he shall, in prefercuce to others, be 
appointed next Ideud or gnardia,u ctd litem. 

31. CoLONEL E. P. GurmoN, CoM~nssroNER 
Al{D SUPEIUNTENDENT, MUL'CAN' DlVISION,-

thinks t.he clause should be-repealed, both in view 
of the provisions of Chapter XXXI of the Civil 
.ProceQ ure Code, and having regat·d to the fact· 
that the proviso admits of wide and varied depm·­
tures from the- strict rule which the clause enacts. 
If the clause is repealed, he suggests that ~~ clause 
should be inserted in the Civil Pro.cedure Code 
le"alizing the acceptance by tl!e.Civil Court of a 
ce~·tificated adminiskator as next friend or guar­
dian ct<llitcm wherever there is one. 

32. MR~ H. T. RIVAZ, GOVERNMENT ADVOCATE, 
PANJAD,- ' ' 

thinks ·the cianse should be repealed and Chapter 
XXXI of the Civil Procedure Code amended so as 
to d'eal exhaustively ";ith its subject-matter. He 
'continues:.:...." I think it might lJe made clear that, 
where there is a guardian holding a certificate, the 
Court should accept such guardian as the person 
p1-imd, f ncie entitled to represent the minor plain-

vr.....,-15 

33. 'l'm: Lrw·u:NANr-GovEltNoR Tl:IE 
P UNJAD -

thinks it tlou btful whether any ame.udment of the 
Civil Proce(Lure Code is really required on the 
score of its conflict with Act XL of 18ii8, section 
3, clause 2 ; and says that, so fat· as the Punjab 
is concemed, no practical difliculty seems likely 
to arise ft·om the maintenance of both provisions 
of law. 

3'~. SARDAR GURDIAL SINGH, EXTRA .ASS!STAN'I: 
CoMMISSION Eu,-

thinks the ol;1•1se should bl:l removed, ~nd n provi­
sion iuset·tecl in its place to the effect tbab where 
a g uardian has been o,ppointed under the Minors' 
Act oo onQ else shall be allowed to act· for the 
minor. 

35. 1\fR. R. J. Cnos'FEIW"\l'J.:E, JuDICIAL CoM~us-
sroNElt, CENTRAL PnovrNcF.s,- · 

argues that clause ·2 of section 3 of Act XL of 
1858 and Chapter XXXI of the Civil Procedure 
Code arc not in conflict, inasmuch ali the Courts, 
being allowed o. discretion under the latter enact­
ment, would exercise it so as. to secure · the ap• 
pointment of a certificated administrator, who bas 
a leg_ al ril?ht t? repr~sent· the minor, wh~e there 

.'is one anu he IS wrlhng to act. . 
Where, however, the certificatede.dministratoris 

not willing to act, the proviso to section 3 of .Aot 
XL of 1858 lets in another person, and the omis· 
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sion from the corresponding cln.nse of Act XX of entered into by them would, if challenged, ~e 
1864< of the word~; "or for any otl1er sufficient declared void, and this would lead to much dJs-
J"eason ''is therefo1·e undoubtedly an error. honest lit1gation. · 

He thinks clause 2 of section 3 of Act XTJ of For these reasons, Mr. Chisholm woulu. prefer 
1858 might be repealed as proposed by theGovem- thnt the application for a ccrti~cate. should. con; 
me1~t of India.; hut he would prefer to let it stund tinue to be optional , as prov1ded m section :' 
u.nd to bring the col'l'esponding clause of Act XX ( ? section 3) of Act XL of 1.858. H.e would omJt; 
of 1864 into complete accord with it. If the the l.attrw clnn~e~ of t.lmt. sPctHH~ ~~ ;1em~ sr!pal'?J e-
clause is repealed, he says, suits might be brought ly provided lor iu Chapter XXXl or. th~ CIVIl 

. by next friends merely for the pm·pos9 of sub- Procedure Code and would clearly prov1de m that 
stantiating a claim to · the charge of :i. minor's chapter for ce1·tificated guFdiaus being allowed to 
est.ate. appear iu · all cases in the Ci \·il Courts on account 

Referring to ~Ir. Justice 1\felviJI's proposal of the minors whom they represent. 
(~ttpra, parugrnph 4), he considers it should not 38. LmuTJ;NANT-CoLONEf, C. H. GRA C};, 
be adopted, bec11use it would greatly increase Dlli'U'I'Y CmDJI SSIONTm, J AJIAI,I'UH,-
Iitigation and would put difficulties in . the way approves of the Government .. of Iudi.a's. proposal, 
of realising petty sums due by minors. but suggests that the Court, 111 appom tmg n gnar-

36. Mn. B}:H.uu LA!. ·nAsu, Pr.l;Amm, Ol' dian [ ?ad litem] in "doubtful cases," sho.uld see 
Hos.IIANGAJIAD,- that he is fit for the trust, that he bas no mteres t; 
writes :- nd\•erso to that of the minor, and t-hat he is a 

"In the Bombay Act it is incumbent on the relation or kinsman of the mino1·. 
creditor to take ou't a certificp.te before he can pro- 39. ' J.'IIl.: CmEF Co&DUSS JONJ; J~ o~· TU E CEN'l'll!l. 
coed against a minor, the claim exceeding R.s. 250; PnovrNcJ:s-
thus it entails great hardship on the creditor, who 
is bound to tn.ke some preliminary steps for the 
assertion of his claim, thereby incurring trouble 
and e \:pense. · 
~But this section in the Minors' Act does not 

seem called for, as it is a matter of procedure, and 
any chango which is conducive to the welfare · 
nf the minor cn.n be intJ-oduced in the Procedure 
Code. Auy gnm·dian who hns obtnined a certi­
ficate under the liiinoJ·s' Act shonlcl not be re­
quired to nppenr as next friend iu civil cases. 
Cliapt.er XXXI of the Civil Procedure Code 
should not be made applicable to a certificated 
guardian." · 

:~7. :Mn. J. W. CHrSHOL~I, On'ICIATING CoM­
~ussroNEn, NAllBADA DIVISION,.:.... 

<Jbserves th~~;ttbe tendency of !\h. Justice Melvill's 
proposals mentioned in parngmphs 3 and 6 of the 
Hl'solution (Points I, III; and lV) is to make 
applicn.t.iona to the Courts for certificat<'S of 
ndminis t!'lltiou as numerous as ·possible. ·He is 
~~pposed to this policy for the following reasons:-

Certificates rwe t~t present rarely n.pplied for,aml 
t.o mnke them compulsory would be undesirable 
and would certainly be distastefl,l! to the people. 
Nor would such a provision do much to protect 
t.he 'interests of min01·s, because these are as a rule 

· · well looked after by the immediate relations or 
natural gu~~ordians, and where loss occurs it results 
(iri the Central Provinces) not from wrongful 
assumption of guardianship but from abuse of 
powers by rightful guardians, and it is not possible 
to fo~low up the grant of a certificate by control­
ling the proceedings of the gum·dian. The pro­
ceedings antecedent to the grant of a certificate 
would, moreover, cause much incoll\·euieuce and 
expense, which would not be compensated by 
uny benefit to the estate of the minor; nnd another 
cousequonce of i,ntrodueing such a Jn·or.ednre · 
would be that, ·to· avoid trouble, near relations of 
minors would continue to act without. ccrt.ificntes, 
with the. tesult . that many of the transactions 

consid !Olrs i\lr. Jnstice:1lf eh, ill 's proposal that every. 
person who requires the assistance of the Court; 
should be c!.'mpell ccl to take out a cert ificat e of 
administration is both unnecessary and impoliti c:. 
The experience ·of the Central P1·oviucos is t lmt 
it is not; the nsuqmtiou of the oflico of guardiau, 
bnt t-.he abuse of its powers, that, is the source r,f 
liti rration ; aucl the Chief Comrnissione1· lwlieves 
that the proposed provision wot.Jitl !cat! to .iucon­
venience and iucreused Iii igation. · · · 

Referring to Mr. Crosthwaite's rcmnrb [supra, 
pnragl'llph ;35] as to tho supposed confl ict between 
the p1·o vi , ion ~ of the ]l'[i nors' Act aml those of. 
Chapter XXXI of the Ci\:il P1·ocednre Code; the 
Chief Cnnuni~sioner suggests that it would howell 
to get rid o.E n.ny uncertainty on the subject by 
mnking i't clea1· · that, if the Conrt allows it, a 
person otherwise qual ifiNl to act may sue on behalf 

• of a minor, e\' en though he has not obtained a 
certificate. 

40. ']'HE H.ECOHDtlR OF RANGOON-
discusses the relative bert ring of section 3, clause 
2, of Act X fJ of 1 S58, ancl Chapter XXXI of the 
Civil Procedure Code, and arrives at the following 
conclusions:-

" lt would seem therefore that, so far a~ the in­
stitution aud defence of suits is cmicei·ned, if any 
person obt·ains a certificate ofndministration under 
Act XI~ of IS!iS,.sncb per~on, and sucl1 person · 
only, could institute or defeml a suit connected 
with the estate; creditors could deal wi'th him ancl 
he could deal with debtors. No alteration of the 
law hus been mrtde in such a case by·the passing ' 
of Chapter XXXI, except to ma.ke t)1e guardian 
·sue as nE'xt friE>ud :md to make him in some in- · 
stances liable for the costs of a snit. 

But in cnses whet·e no person obtains a certi­
fi~ate under A.ct XL of 1858, or gets leave to sue· 
w1thont n CE'mficate nuder its provisions, · in such 
cnses the passing of Chapter XXXI has made a 
great dill'erence, for it enables any person who does 
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not claim the charge of the minor's estate without 
applying for a ce~·t.iticate o~ admini~t.ration to in­

. stitute snits on Ins behalf as next fr1end, and any 
person to institute suits against his estate by get­
ting :i. guardian. for the suit appoint?d, ,and no 
person need clauu the charge of the mmor s estate 
unless he pleases. . 

"It seems to me to come to this, that the pass­
inrr of Clmpt.er XXXI of the Code of Civil Pt·o­
cedure euahled the estate of n minor to he got in 
and distributed wit bout :my certificate of ndmiuis­
·trat.iou being npplied for nuder Act. XL of 1858, 
unless on the npplicntion of some person interes ted 
in the minor that Act was put into force, in which 
case, if the application waR granted, the estate 

·would be administered under the provisions of tho 
old Act, whet·cns before the Chapter XXXI be­
came law the estat.e of a minor could not. he got in 
or distribute<! wit.l10nt putt.ing the provisions of 
Act XL of 1858 in force if any qnetition hatl to 
he litigated. 

"The Government of India nppears to think 
that the effect ·of passing Chapter XXXI of the 
Code has been to nmke it applicable to a certain 
extent to persons who h:we obtained certificates 
under Act XL of 1858, and· no doubt to a very 
limited exten t it is, ns under it the next friend, 
who \,·ould be the certi Hc:tte-holtler, may be ordered 
to pay cc.sts persoun.lly; bnt I cannot see, ns would 
seem to he implied by the 9th pnmgraph of tho 
Hesolution oE tho Government of ltidi!L, that 
Chapter XXXI would so fat· apply toil. certificate­
holder as to render it necess:try for him to be 
appointed a guardian ad litem under it : it seems 
to me thnt ho bas the position of guardian at.l 
litem wi tlwnt it." · 

He does 110t approve of :Mr. Justice Melvill's 
propbsal (see parn.grnph 4, supra), regarding 
which ho writes as follows:-

"It seems to me that it would not be for the 
heudit of minors or of persons who bad claims 
agaiust theit· estates that no person should be able 
to sue on. t.heir behalf, and no person should be 
n ble to sue them, without first getting out ccrt.ifi! 
cates of mlministration·; and it seems to me that 
:my danger which would attend dealing with tho 
estates of minors by uncertificatecl persons i ~? suffi­
ciently guarded against by t he fact that any per­
son may come to the Court under section 4 of 
Act XL of 1858 and apply that a person may be 
rippointed to gnanl the iuterests of the infrmt ; 
and if tht> Court choose to grant the application 
and appoint a guardian, I take it tbnt the power 
of the nncertificated persou wonlu at ouce cease, 
:mol that, if the litigat.ion entered on hy him was 
improper, he could be punished by being made to 
pay_ the costs:" 

Nor does he think the proposal of the Govern­
ment o£ ludia, to ropeal the s0coJJd clause of sec­
tion 3 of i\ct XL of 1858, should bt: carried out. 
Regarding this he writes :-

"If that alteration is made, it seems to me 
that a safeguard which the law now provides for 
minors would become le~s effectual. Suppose a 
debtor to the estate of a . miuor forces a person 

interested in the minor to go to Court : if that 
person does not claim the charge of the minor's 
property, Act XL of 1858 does not stand in his 
way; he sues under Chapter XXXI of the Civil 
Procedure Code, and n.ny benefit .which may ac"' 
erne f1·om the suit would be secured to the minor. 
If the proposed alteration in the Civil Procedure 
Code is made, namely, that no next friend should 
be allowed to take any benefit on behalf of the 
minor unless he sat.i~fies the Court that it will be 
applied for tho benefit of the minor, the debtor 
thus secures the proper gunrding of the rights of 
the minor. Again, if the person who makes the 
claim on behalf of the minor is also claiminrr the 
right to have charge of the propet·ty of the 
1niuor, the debtor can, and it seems to me rightly 
can, J11'e\·ent him taking advnntage of Chapter 
XXXI of the Code and coin pel him to take out au 
administration certilic.ate, thus again securing the 
rights of the miuot·; but if the alteration sug­
gested by the Govel'llment were mn.de the debtor 
could not compel him to take out a certificate, 
and a proviso nmkiug him give security thnt any 
benefit accruing from the litigation should be 
applied on behalf of the minor is not l!carly so 
effectual whcu takcu hom a person who clnims 1\ 
right to have charge of I\ minor'~ property as 

· when taken from t\ person who claims no such 
right, but, without heing iutm·est.ed in the minor's 
property, hns morely t\skeLl the assistance of. the 
Court to get him !tis rights. • 

"A.gaiu, take ~he case of a suit brought against . 
a minor. If no per·son claims the r·ight to have 
charge of tlte property, the cr·erlitor VI.'I'Y rightly 
corues in uULler Chapter· XXXI nnd secures . hill 
rights, ttJI(~ the r·igl.Lts o·f tho tni110r rtre adequately 
r·epresented by a gnarllian ad Wcrtt; hut if nny 
person does claim the right to lmve charge of the 

' propel'ty of the minor, .L do not think the 
rights of Lhe minor are adcrtuatoly secm·ed 
by appointing such person gtmrdinn ad litem; 
it could uot be done under tho present st-ate 
of the la\v ; lto would have to take out a 
certificate; but if tho law was altered as suggested 
by tho Govcnuneut, it might be done all(!, as it 
seems to me, the rights of tho minor he t·hc1·eby 
prejudiced. 

" I do not quito see tihat the alteration suggest­
ed by the Governmeut is necessary to enable 
the person who thinks he has I• right -to take 
charge of the property of a rninor to come in 
unde1· Chapter XXXI; if no one challenges him 
he will make no claim to have the charge of tho 
minor's estate, and he will act under Chapter 
XXXI ; but if any one challenges him1 it will 
no doubt have the efl'cct; as the law now stands, 
of compelling him to take out a certiticntc. 

" Another point of view which l submit may 
be worthy of cuusidt:rution ill t·hc change which 
the altera.tion of law pr(Jposeu by Go,·ernment 
would have in cases where the person wh'o claims 
the right to have charge of tho minor's property 
wished to deal with it himself n.lono. At pre&ent 
l1e must establish to the satisfaction of tho Court 
his righ,t to so U<!al with it nnd that . it will be 

.. 
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dealt with for the benefit of tl.io minor. Once he '15. BAnu KoYLAS CrruNDER GrrosE, GoVERN-
has done that no person other than he can re- m:N'r PLEADER, SnuET, 
·present the minor as a party in a suit, and no makes some rem:wks be::tring on the conflict be­
decrees could be got against the estate of the tween clause 2 of section 3 of Act XL of 1858 
minor without making him a party. H the alter- and Chapter X~XI of the Civil Procedure Code. 
ation suggested by the Government were carried 4·6. THE REsiDEN'r AT H YDERAilAD-
out, and a person who claimed the right to have agrees in the .remarks in paragmph 5 of the Reso­
charge of the property of a minor was not bound lutiou, as to t!Je c.onAict bet.ween clause 2 of sec" 
to take out a certificate in 01·der to be made a tiou 2 of Act XX of I 86'1 n.ud Chapter XXXI 
defendant in a suit against the minor, might not of the Civil Proceilu1·e Code. But he sug_geEts . 

. a fraud be COllllllitted by" a pet'SOU claiming .the th(\t ius toad of repealing that clause it should be 
right to the pt·operty of a minor getting appomt- amended so as to ruu as follows :-
ed a guardian ad lit~m and suffering a decree to "No persou shall be eutitled to institute or 
be executed against the property ofthe minor-? defend. any suit couuected with the ~state . of a. 
Such a case could not happen if the Government minor unless and until he shall have obtained 
alteration is not carried out, b~cause such a person from the Civil Court a certificate of admiuistra­
would have to take out a certificate before being tiou in respect of such estate: 
made a defendant." . 11 Provided that in cases when no such certifi-

41. TrrE JuDICIAL ComussroNEil OF Bnnrs~ cate luis been granted, any Court ha¥ing jUJ·isdic­
BunMA- tiou may, when .tho property in litigation is 
considers that the clause in tlw 1\finors' Acts move::tble propet·ty, or when the value ·of the pro­
should be repealed, and the Courts allowed full · pcrty in litigation docs not exceed Rs. 500, allow 
discretion under the Civil Procedure Code. He any relative of a minor to · institute or defend a 
observes that the intere~ts ~f guardians appoi"nted suit iu his behalf." 
under the Minors' Acts may often, in speci::tl He " does not anticipate that the number of 
cases, bo opposed to those uf the minors. guardiano by relationship who would have to take 

42." TrrE CrrrEF Col!MISSIONER Of' BRITlSU up certificates [under such a pro.vision] would j:Je 
BuRMA- materially larger tha~ ·at present, except in the 
. . . · case of uncontested applications. In these there 
mvttes attentwh to the remarks of the R~corder would· probably be an increase, and attend an ce a t 
of Rango~n (slbpra, pcwagraph 40) regarclm9 the Court would 'create a certai n amount of hardship, 
ro~struct1on of s~ct~o~1}• clause 2,. 0~ Act XL ~f which would, however, be minimized by :1 jttdi­
J8a8 and Chuptet XXXI of the CIVIl Procedme cious resort to the proviso in section 5, Bombay 
Code, and suggests tbnt tho law should be so i\•[iuors' Act" " I t ,1•011 td " 1 , 11 f ·'I . b . , d t tJ · th · d · , 1e Saj s, U! o 101 e cxl?1 esse as o convey le r.neanmg . ere asstgne n!O'cessary to extend the provisions of section 464 
to tt: · , . , Civil Procedu 1·e Code, by substitutiuo- 'sectiod 

He agrees that Mr. JustiCe Mel viii • pro1~osal 4t!.O • for, s.ection 442.' ,, · 0 

(see purugra·ph 4, supm) should not b? adopted; II.- ·whcthc·r a next fn:encl or a ~ m·tlian . d . . 
hut he observes that, for the reason~ g1ven bj' the 1. . 1 ll (b · · . [1 ~ . 11 Powt fl.-
H d ( I 40 ) . -ttem StlOlt c 11 WI ca:tcns10n of sechon !,.61 oftltc Execution 

d e~orbelr tsee l?atru15"ratpl 1 
' 

8dltp!ra ' Itfappe~rs Code of" Civil i>r, ·occdm·,!) be d./lowed to execute (I ofde<Tee., d:c. 
esn·a e o IDau1 am 1e secon c a.use o sectiOn ·' . · · · . bu next 

" fA t XL f 18•8 · 1Aec1ee 01·recewe money. or /11'0'[Je1'ty ~n the colwseorji·· 1 1 o 0 C 0 D , l"t • t • 't b • / / · , ~ " CIIf Ht>/1 
1- 1[Ja. ~on 1. ~wg mctt o.c ectr tltat a next fi''!Cnd or !/llardians ad 

43. llfR. J. KNOX WIGHT, DEI'UTY co~qusSIONEJ\ g·tta?'(lian ad hteJ~, 'Who IS cdso Ct gnanlicm ctppoint- litem. 
OF CACHAH,- . erlunder the Jlfwors' Act with powe1· to ?'Ccc·ive 
says the repeal of the second clause of section 8 money on bchctlfoftlw minor, shall not be 1'equi1·ed 
of Act XL of 1858 would doubtless in some ways to g1:ve security. · 

. be a great boon to intending IDinor suitot·s, but 48. llfn. S. SonRAl!ANIYA IYE·R Hrau CounT 
that the ultimate effect wuultl be tht~t self-con- VAKIL, li'IADRAs,- ' 
stituted guardians would seldoiD or never apply · 1 for a certificate o£ administi·ation, except iu cases Is stro~g Y of opinion tbtLt neithe1· guardians n01: 
where tJtere is a dispute among rival gunrdians. next lrtends should be all.owed to" take money out 
Ue con:;idet·sit desirable in the interests of minors of Court on behalf of a mmor, whether before or 
that certificates should be tuken out, and he is after decree, without giving security. 
therefore opposed tQ the proposed repeal. To 49. Mt(. Pr.u~IER-
remedy the anomaly pointed out in paragraph 5 would add to the clause which he prt;>poses sbouid 
of the Resolution, he would compel all fl'Uardians take the place of clause 2 of seotion 2 of Act KX 
by virtue.of relationship to take out a ~ertificate of 1864 [see paragraph 6 of precis] a proviso to 
bcfofe sumg on behalf of minors. .the effect that no guardian ad litem who bas not 

44. :M:r. H. MuBPRATT DistRICT Juoot:: OF obtained a certificate from from the Court shall be 
SYL·HBT,- ' allowed to receive or .take any money or other 

'd th ad . · pr?p~rty ~ue to the IDmor under a decree in any 
cons1 ers e option of Mr. Justice ·Mel viii's su1t m w!nch he has acted as guardian on behalf 
J>roposal .(supra, paragraph 4) would cause grea.t of the mmor .unle~s he hus first obtained lea"e of 
1oconvenrence. th C t h h ' 

e our w 1c passed ~he decree, &c., and gives 

r 
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sn.tisfactory · security that · such money or other 56. THE J oDoEs oF THE CALCUTTA Hrou 
property shall be applied to the benefit .and use CounT-
of the minor. (collectively) see no objection to the adoption of 

50. Mn. BARCLAY- the Government of India's proposal; but they 
says that if his suggestion [see paragraph 7 of would require the next [Tiend or guardian ad. lite.'IIL 
precis] that the right to sue for and to defend to give odequatq S(lcurity (in all cases, apparently). 
minors or their estates be given only to the mnn- 57. J\lR. Dunrorr- . 
agers of their estates (the Collectors) and the snppor· ts the following proposals made by Messrs. 
holders of certificates of administration, section 1\Ielvilland West (JJ.) :- . 
'161 of the Code of Civil Procedure would, in Jly jj[r. J~tstice.il[elvill.-Execution of a. decree 
cases coming within the provisions of the new . in favour of a minor should not be granted to a 
i\iiu.ors' Act, be unnecessary. "next friend" or a" gun.rdian for the suit' ' until 

52. TnE MADRAS BoARD eF' R t:: vENUE- such person takes out a certificate entitling him to 
concur with the Government of India. the caro of the minor's estate. 

·52. ·sm Cmi{LES Tur.NER, (r,ATE) Cuu;_rJusncE By U r . Jnstice lVest.-Whcn a decree is 
o~· MADRAS,.:..... . obtained in fit. vonr of a minor by a next friend, 
suggests, in connection with section 4Gl of the the next friend should he allowed to execute the 
Civil P rocedure Qodc, that every Court obtaining decree either on terms of gjving security, or lea.v-
control over propert.y, of which there is. no trustee, ing the money to be dealt \vith by the Court, or 
belonging to n. minor for . whom no guardian of on tet·ms of tn.king ont a certificate of administro.-
thc property has been n.ppointed, should be re- t ion ; but a cert ificated administrator should in all 
qnired to give such dit·ections as, having regard cases be entitled to obtain execution of a decree 
to the nature of the property, may sufficiently obtained in favour of n minor by a next friend. 
protect it from waste and secure its proper lie s:•ys he can sec no objec~ion to the first of 
applicat ion. . · theRe proposals, which " corresponds somewhat 

A rule of this kind is, he says, already followed with the. provision of the Roman law contained in 
·in the Madras High Court. the early part of Diq. JV., 4, 7, § 2 ;"but he 

53. ]I{R, JGSTICE WEST- \Vould "r)refer to read into Mr. J\IStice Melvill's 

thinks the Comt should have a discretion as to 
who may receive money or other pi·operty won for 
:-L minor by n next friend. 

He further suggests specific. provision hein"' 
made that n.n aclministrntor duly a ppointed should 
have power to receive and pay money for the minor 
nuder dec~·eeR, n.nd also powe r· to settle disputes iu 
acttmllitigntiou or likely to lead to litiga-tion; 
also that a proviso might be added aflirrniug tho 
general principle of the Yoid .. bl en~ss as agains ~ the 
minor of fraudul ent and collustve trausacttons 
imputabl e to the person benefiting hy them. 

54. S1n CHARLES SAtlGI.:NT AND MR. J us·rrcF: 
:MELY.ll.L-
approve of the "GoYerument of India's proposal. 

55. Mit .• JusTICE Fn:LD-

writes as follows -
" Section 461 sufficiently pro1·ides for the in­

terests of the minor in respect of money or other 
things received or taken by the next friend or 
"'trardian a<llitcm in those suits to which the chap-. 
tor of the Code of Civil Procedure applies. In 
suits brought by a certificated manager; he would 
have tl1e ~n.me control over the money or property 
of the ti1iuor which he would exercise in matters 
unconnected -ivith litigation, and the proper dis­
charge of his duty should here be secured, as I 
have already pointed out (see paragraph 362 of 
precis), by requiring him to gil•e security .com­
mensurate w itb the value of the property entrust­
ed to his management. This i~ the rule in the 
case of receivers, mercantile agents and other per­
sons discharging fiduciary duties. '£he same rule 
should be made applicable to person>~ dischargi~g 
similar duties in respect of a minor's estate.'~ 

vr-16 

proposals that of Mr. Justice vV est, which closely 
corresponds wi th the later provision of the Roman 
law contained in the lat ter p:u•t of the same pas­
sage of the Diuc.~t." He adds "If the money is 
prLid into Court, ! ·would advocate a provision in 
the hiw allowing the Court to invest it in Govern 
men t stock or promissory notes." 

l\fr. · Duthoit prP.fers ~uch a provision to .that 
suggested by the Government of India. 

58. i\i1t. l:I. J. SPAIIKS and THE LIEUTENANT­
Go VERNOll AND Cun:P UoM~ussroNt;n, NoRTll­
vVF;sn;RN P!IOVINCES AND OuDu,-

n.pprove of the G overnment of.India's proposal. 
li9. LALI.A 1\fADAN GO!'AL-

snggests that it should be provided in section 461 
of the Ci vii Procedure Cod.e that " :m application 
for execution of decree ·may· be made by tho next 
friend of n. r]Jinor decree-holder, but he is not to 
take out the money w·ithont giving security." 

60. CowNl:L C. A. McMAHoN~ 
writes as follows:-

"I would repeal seotiou 461 of tho Uivil Pro­
cedure Code. If tho person who has to pay the 
money does not see the necessity, fot· his own pro­
tection, of forcing the guardian or next friend to. 
take out a certificate, as provided for in my para­
graph 4 [see pa.rir.graph 2.8 of precis\, I do not 
see that the Civil Court need trouble itself abont 
tho matter." · 

Gl. MUIIAMMAD LATH'-

~uggests t.h~t the only change required in tbe law 
1s. the ad.d1t10n of a clause to section 461 of the 
Civil ~rocedu:o Code erul!owering a next friend or 
guardtan ad Idem to recetve property in execution 
of a decree. 
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P1·6cis of the Opinions ?'!felTed to in pa.mgrctph 1 qf the Statement of Ohjf.cts a·acl 
. Re£1Sons of the Gua1'1lians and Wcwds .Bill. 

(Point III.- Voidctnce oj'·al·ienatiuns, 9'c., made by nncertiflcatf!d Guardians.) 
(Point IV.-Whethe1· Oom·t:s sanctio1t should be ?'eqnil'ecl tonl·ienations.) 

He also suggests· tha-t the provision in tha-t J (b) that thu 1n·o·vision in the scconcl clnuse of 
section regarding security is unnecessary and ·scr.tion 18 nf Act• XX of 186~. and Xu. of 
should be removed altogether. 1858, which ?'Cq11ires the prcv10 ·~ts sa;J1 ctwn 

62. Ul!AR BAKHS!i- ~f the Civil Gou._1·t to any a.ltenn.twn OJ' 

thinks a certificated guardian should have a right t?tC I~?nbrancc of ·1 ~nmoveablc propvrty by a 
to execute n decree obtained either by himself or ccJ·ti.fiwtcd gucwcllan, should be 1·epealecl. 
by any other person who hns acted as next friend 70. Iu regard to proposal (o,), the Gov~rnment 
before his own appointment. He also thinks of India pointed out that it wonld reqmre very 
certifica~ed guardians should not be required to cn.reful considemi,ion wi t.h reference to the facts, i 
give security, but t.hat ot.her persons shonld· be _peculiar to Iudin., .(I) that the. number ~ f minors 
so required, the Court, however, having n cliscre- owning immoveable propertyw1thou,tthe mterven-
tion to dispense with security iu the case of near tion of trustees is very ln.rge, and (2) thn.t cases 
relatives nc.ting as guardians. · coust[l.ntly arise in which it is necessary to deal 

He further suggests that it should bo left op- with the immoveable property of minors by_ wn_y 
tioual with gtmrdians desiring to execute a decree of sale mort<,:we &c. These two facts would, If 
either to give security or to t[l.ke out n certificate the pr~p~sal ~e~·e'adopted, ne~essit~te a ve!'Y large 
of administration. number of guardians by rnlnt!OI)Shlp tn.kmg out 

68. Cormo:r. Gu1moN- certificates, and this would entail much t rouble on 
agrees with llfubnnmmd Latif (pnmgrapl1 61, the people in attending the Courts, and would nlso 
sup?'ct) thnt no security shou.ld be required from tend, by rensou of the business being made a 
any guardian nuder section 461 of the Civil Pro- Court matter, to foster acrimonious disputes. 
cedure Code, addi11g that the provision is uuneces- "Further, it may ho observed that the Goveru-
sary if the Courts work section 44·3 properly. ment does not possess any defini te knowledge as 

6.f.. SARDAP. GuRDIAL SrNOII- . to the supposed evils of the existing system, 
thinks no one should be allowed to receive money beyond the fact thtl.t n. considerable amount of 
on behalf of 11 minor in execution of a clecree litigation arises regarding transactions effected by 
unless he either holds a cortificnte of guardianship gu:wdians; but who thor this n.mouut of li tigation 

d is lar""e, cousideriun· the number of the tmnsac-
or ten ers sntficient security. . t ions,omay be open to doubt. In conuect.ion with 

65. Mn. R J. CnoSTiiWAITE- this point, a furth er question presents itself, vi z. 
says the propose~ amendment of section •!61 of whether Jitign.tiou of tbe kind under consideration 
the Civil Procedure Code would bo au uuques- usun.lly a.rises from persons wrongfully nsurping 
tionnble gain. the position of g uurdi ::m or from the righ tful 

66. Ln:UTF:NAN1'-COLON£L Gn,\CE- guard inns abusing their powers. lE the lntter is 
approves of the Government-of India's proposal. the true canso, the piau suggested by Mr . .T ustice 

67. 'l'nE JuDICIAl. ComussiONJm Ol' Bml'ISH Melvill would scarcely afford n.rcmedy, inasmuch 
BuRMA- as the guardinu,.nfter l1e had been granted the 
approves of the proposed amendment of sec~ion cei·tificate, would, under the second of the two 
461 of the Civil Procedure Code, except that he propos!lls cmbrnccd in tlmt plan, be left to net 
would not fetter the discretion of the Courts as to without the so.nction of the Court. Ou the other 
taking security. · hand, if Mr. Justice Melvili's first proposn.l were 
· .68. Tne CmEF CoMmSSJONER OF Bm'!'ISJI adopted witho.ut his secoud, ·it may perlmps be 

BunMA-- anticipated that the uumber of cases coming be-
approves of the Government of India's proposal. fore the Conrts under the second clause o[ section 

IS of Act XX of 186•1, o.nd the corresponding 
69. :M:1:. H. llfusl'RATT- provision of the Act of 1858, would be so great n.s 

concurs in the proposed extension of section 461 to render it dotlbtfnl whet.her it ivould not be 
of the Civil Procedure Code, but wonltluot except beyond the power of the Courts to deal with them 
the rule ns to security. witlL tim~ d egre~ of care which is essential in snell 

(See also remarks by- . mn.tter~. 
the Recorder of Rangoon, in pm·agraph 40 of 

precis; and 
. Mr. Wigl'!l.lll, in p,at•ngraph 3i0 of pr6cis.J 

p 0;,1t 111.- Ill and IV.-Whcthct· the fullowing ]l?'oposals 
Voitlan<>l. made by the Ho!t'ble Jlb·. JtMtice Nelvill with a 
qj alicnaloon•, view to 7'endering it ttnsafe for c~ny per$0/t tu mtle1' 
d-e. mat!• brt • , t t' rffi · · · bl t unr~rtificated UhO a11y ranmc 10n a ectmy U1Ww·~·ea o p ·roper !I 
guanlia118, ezcept with a certificated aclmin·is!mlo1·, sltolllcl bo 
Point I Y.- accepted, namely :-
:J'::~:~ (a) that any alie11utiot1 or incumbra-nce of, ancl 
IGnclion any abandon111cnt of the ,·igMs of tlw minot' 
a'ulu!d be in a11y i111mov•able proncrt11 by a quar(lia11 
........ r«lto h llb d . 1." ·' • GlkRati0111. s 011 ( o ma e voul, 1mless he holds a cer- . 

tificate under the Minors'. Act i a1id 

71. 1\IR. HUTCIIINS-
is opposed to the adoption of proposal (rt). He Poi,•tll /.­
thinks the law n.s it stands ahendy mndes it l'~idw~c. of 

"~us~fe. to enter iuto any tra~~sactiou aii.ec.tiug- a~~~~~~~;,~;~;,!/ 
mmor s Immoveable property, and says 1t l.S only w lcertift'cated 

fair to the minor that persons buying such pro- !l'"""diw ld. 
perty should have to satisfy themselves that the 
transaction is au eqnito.hle one. This snfegum·d 
wo~ld be removed if guardians we1·e certi"ficated, 
since the certificate would tend to inspire confi-
dence in the mind of the purchaser as to the 
guardian having absolute power to deal with the 
property; and that would be an undesirable result, 

r 

·' 
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PnJcis of the Opin-ions 1·ejmTed to in pm·!t!Ji"f.tph 1 of the St11tement of Objects anrZ 
lleasuns of the GuaJ•diM!S and Ward.~ Bill. 

(Point III.- fToidmu:c of alicncttion.~, ~·c., made by tmccrtifi,;ated G~tal·d·iwls.) 
iUr. Hutchins' experience showingtlmt litigation 78. 1\fn. JusTICF. 1\{ELVILL-
in these cases generally arise~ from the righ t ful suggests tlmt, to meet the Government of India's 
gnm·dian, who can easily obtai·u a certificate, objections to his proposal (!t), cases in which the 
abusing his powers. mino1·'s property cloes not exceed Rs. 500 should 

Mr. Hutchins would except from his remarks be excepted. Vv'i* thi!> limitation, !J-nd with the 
the case of undivided families, "and. perhaps exclusion of mann.n-crs of joint Hindu families (as 
even of some other joint propt·iet.ors." to whom, sec parngraph S7!l of precis), the incon-

72. Mn. S. Sunr.urANIYA Inm, Hwrr Co~RT venicnce to the public and the la.bonr entailed 
VAKIL, i'lfAJJ fi AS,- . . . . upon the Courts would, he says, probably not be 
h · k · great, especially if the Distt-ict Court were Imthor-

t _ m ·sIt would be unwise to gi ve g uanliaua any ilied to form its decision upon evidencf' taken by n. 
absolute authority to biud minors by alienations d' f h 

.of their estates. Subordinntc Court at no great 1stance rom t e 
rPsidence of t ho parties. With these limitations, 

73. .Mn. Pr.U~IER- nfr. ·Molvill still thinks that it is desirable that 
stt-ongly protes ts against the adoption of proposal every person who a~sumes n right to take ?ho.rge 
(It), for the reasons given in pa•·ag raph 7 .of the of the property of a minor should be t•eqmred to 
Government of India's Resolu tion. H e thinks submit himself to an cxaminn.tion of his fi~ncss; 
there cau be lit.i.l e doubt that li t igation nrises and that, whon his fitness has beeu onco ascer-
pi'iucipally, if liQt entirely, ft·om nbnse of powers tnined and cot·tificd by t:lte Court, he should then 
by right-ful gunnli:;t.ns, and that the proposal is be left free to doni with the minor's property 
therefore rendered useless by proposal (/,), inde- without fnrtlt or interference, but subject to the 
pendently of the othE'r objections to it. right ,,f the minot· to impeach, when he attains his 

H e says with Mr. Hutci.tin s (se~ paragrn.ph 71, umjori ty, any nlicnat ions made by tho adminis-
S!I]J1'(t) that much keenness is displn.ycd under t rntor. * * 'l'hc Court has good oppor-
existiug cit·cum stauces by purchasei·s of minors' tunities for ascerta ining the g-enerallitness of an 
property, in ascer tainiug that tho trnnsnctiun is ndministrator, bnt it has not the means of satisfy-
an eqnit:.ble one autl thet·c fore ultimately bind in"' ing itself as to the :ulvis:Lbility oE any proposed 
on the minor. 

0 
alienat ion. lt is very linhle to be misled by a 

74. Mr.. \•V. 'NILSON, DIHECl'OR. OF llr~ VENUf: fraudulent administmtor, and it bmi~htdlf)e very 
SETTT.f:~n;N•r AND AorliCULTurm, i\L\Dtr.\s,- hard upon tho minor if tL·sanut ion o tame rom au 

imperfect ly informed authority were to render 
does uot think either propoRal (a) or (b) should he the alieuri.t ion unimpeachable. 
adopted, reiunt·kiug- t bat, althoug h they may be ". Bnt tho ea~e is different when .the nclmi.nis-
in the interest of. the guardian· and t he alienee, he hn.tor is the Collector ot· au· ofticcr of the Colll·t. 
cmmot see how they c:m be regarded as being iu flore,.n.t all 0\'C ttts, tho Com·t 1vill n'ot be wil[ully 
the intCJ·es t of tho minor, for whose prot<'ction the mi sled, and it wiJl. have all the informat.iou which 
law is iutouded. the n.dmini~tratot• cnu :Liford. 1t might l1e advis-

75. ~b. E. BARCl.AY, GovERNMENT. Sor.JCITOH, able to provide for a proclamn.tiuu or advertise-
~[AJJRAS,- mont inviting pet·sous to como forwarJ who might 
approves of proposnl (!t), ns being in accord:mce have any ohjcctiou to a proposed alienation. vVi~h 
wi th his suggestion (see parag mph 7 of precis) these precaution·, [ think that the sanction of 
that no one but the man:J.gcr or certilicnted the Court to aliouatious might properly bo given, 
administrator should have power to deal with a a.ml that tmns:Lctions so sanctioned should not 
minor's E's tate. a.ftcnvards be liable no bo impeached." 

76. 'l'H E :MAortas BoAr.D OE' R&vfN or; - 79. 11-It:. '1'. T. Ar.r.t:N-
concur in the Government of India's remarks. dissents from proposal (c1). l:lu S•LJS ''it would 

77. Sm CuAnLr.s 'l'uRNEil-
writes:-

"For reasons which are fully stated in the 
Resolution of the Government of India, it does 
not appear expedient to prohibit guardians from 
dealing with the immoveable proporty of minors 
unless they ha ve obtained a certificate. 

"In no country is the compulsory recourse to 
Courts more distasteful to the people, and in no 
country is property in land more minutely sub­
divided or interests in it more largely held by 
minors. ~he Mitakshara, which makes every son 
on hi.s birth a co-owner with his father, obtains 
throughout this Presidency, except in :Malabar and 
South Canara, and in thoso countries, in many 
Brahmin families and under tho tarwad systems 
of Malabar and South Canara, .minors on their 
birth become co-o,vners of the tarwad estates.'' 

cause great inconvenience to refuse powers of 
alienat ion to any bnt cortilicated guardians, and 
to deny thorn rights which their several systems 
of personal law give them. H would also 
inundate the Judge's Court with work of a trivial 
character." 

80. 'l'us JuooEs · o~· TnE C,\LCUTTA limn 
CounT-
concur generally in the views expressed in para­
graph 7 of the Government of India's Hesolution. 
'l'hey cannot support l\h. J usticeMelvill's proposal 
(a), thinking no suflioient cause is shown for 
adopting it, and that it would cause great bard­
ship, and o,-.:.pluiniug Jmrticularly that it would 
involve a serious change in ~ho Hindu law, undqr 
which alienations by the manager continually 
take place during the minority of some member 

.of the family, although he holds no certificate of 
administration. 
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P1·Mis of the Opinio~s 1'eferrecl to in 7Jamgmph 1 qf the Stat.ement of Objects cmd 
. Rea.sons of the Gua:rdia1.s anrl Wa1·ds Bill. . · 

. (Point III.- Voidance of ctlienations, 9-c.,· ?nade by1tn~e1·tijicated Gttct1'dians.) 

81. :M:a. JusTICE OLDFIF.LD- [see paragraph 291 £11jra] and also by Mr . 
disapproves of Mr. Justice Melvill's proposal (a). Justice Oldfield [see pn.ra~p:nph 81, 8Ul?~"0 J s)ww 
He writes:--: . · that the proposal would f:u~ to secure ~ts ob]~Ct, 

since the liti<Ta tion which arises on this subJect 
is chiefly m:'userl, not by persons wrong:fnlly 
usurpin<T the positioti of "'Ltardian, but by r1ght~ 

"The objections to any such enactment, 'vhich 
are fully set out in the Resolution, nppear to me 
conclusive. Such evils as exist are due not so · 
much to persons usurping_ wrongfully the office of 
guardians, as. to abuse of their powers by vightful 
guardians, and are nothing in comparison to those 
which would issue from insisting on certificates of 
administration being taken out: uot .only would 
the general inconvenience be grent, but tho inte­
rests of the minor would probably be neglected 
in numerous instances." 

82. Mn. Jus•ncE STRAIGHT- · 
thinks the adoption of . Mr. Justico . Melvill's 
proposal (n) would not be sntisfactory, aud would 
certainly, in Lhe North- 'Vesteru Provinces, cause 
enormous inconvenience. 

83. 1\Ia. B. w. COLVIN-

npproves of .Mr. Just ice ¥elvill's proposal (a), 
provided estutes of small value nrc excepted. 

84. 1\~n. DuTHO!T-
says, with reference to the Government of India's 
remarks in paragraph 7 of the Resolution, ( l) 
that he sees no reason to apprehend that the 
Courts would be swamped with minot·s·prot.cction 
business; '(2ndly) j that in most districts ·ot thl'l 
North-Western Provinces·a.U(l Oudh the subordi­
nate Civil Courts are so distributed tha t, if , the 
proposals which he has made elsowhem(see para­
g-raph 291 of precis] should be appi·ovecl, uo, 
appreciable luwdsbip fi'Om baving to at tend Court 
need be caused to the people; and (3rdly) that he 
sees no reason to suppose that · minors-pi·otectiou 
business would, in the North. Westel'll Provinces 
and Oudh, be in nuy large measure contentious. 

.It will be ~een from paragraph 29l of this 
p!'l)eis that Mr. Duthoit is incliuotl to support Mr. 
.rul!tice 1\felvill's proposal (a). He suggests, how- · 
evet•, that if it is adopted it should (besides being 
ameudud as there suggested) cart-y a proviso that 
it shall not apply to tpe case of a Hindu minor wbo 
is a member of 1111 uudi\•ided fnmily, wherein is an 
adult membet· capable of managing the family 
property. 

85. Tuz LIEU1'1i:NAN1'-Gov•;nllon AND Cun;r 
Cm.unssroNER, NonTH-iV ESTERN PaovrNr.Es AN::J 

Ounu,-
iuvites attention to the opinions exp1·essed by 
Messrs. Oldfield und Sti·aight, J J. [pamgmphs 
81 aud 82, Bttpra J. He 1vrites : "If this propo­
su.l were adopted, it might rP.sult that the number 
of gullPdians who would be obliged to take out 
certificates would be so large that the Courts 
might fail to deal effectively with the numerous 
cases that would come before them ; or that the 
trouble and annoyance of having to take out 
certi6CBtes would deter many persons f1·om uu­

.4e1·taking the. office of gual'diau, whereby the 
interests of mmon would suffer. 'rhe inconve­
niences pointed ?Ut in paraprnph 7 of the Reso­
lution would unaoubtedly follow the n.cloption of 
tho proposal; and the facts stated by !Ir. Duthoit 

0 • o , J) 

fnl g uardians nbusmg then· powers . 
86. 1\fn. Jua·rrcE SY YTH- . . • 

says su·its in which. min_or,; after attm~1r;,_g the.1~· 
nmjority contes~ a hena,t.IOllil made dutlll0 • the.n 
minm·ity by then· gua1·dJa~s are no.t num~I ous.m 
the Punja b, and tha t h1s ex:p<~nence IS that 
persqns :~ctiug ns . guardians, whether they m·e 
t he rig htful gmmlmns or not, do not often Abuse 
their powers, but usua.lly t ry to do what the,r 
think best for the mmo•·· He . adds t~at h1 s. 
impress ion is that it is t he person who IS r~sh 
enon"'h to take a c0nveyauce f rom the guardian 

· rathe";. thr\11 from t.he minor himself who suffers 
most under the p <'esent syst?m,. and o~se t·v~~ 
that in sut:h cases the remelly h es m t he nhenee s 
own hands. . 

H e conside1·s that, for the reasous stated m pflrn­
graph 7 of the Resolu t ion, it .w?uld be very unwi;;e 
to adopt i\1:1·. Justice Melv1ll s proposals (a) 111 

the Punjab, " where, ou the whole, t he people g~t 
on ve<'y well without having recout·se to certi­
ficates." 

87. 1\fUHAMl!AD LAT!F--
is ~trongly opposed to :ilh .. Jus t~ce. 1\Iell" ill's pro­
posal (n), oil the g-<'ounds th,,t 1t IS unnecessary 
that the i~ uorance of t he people would prevcn t 
t hei1• " et t in rr ne ws or so serious n. change h:wing 
been ;;;ado, ~mel that it would increa~e litigation 
and nuuoces a rily impede th 3 admiuistr~t~on of 
jus tice. H e adds thnt the ordirmry law suthcwutly 
provides for ca.lling g tumliaus to account for mal­
administration of :t miuoJ·' s estate. 

88. U)!Ait BMCHSEI-

thinks the drawbacks attending proposal (et), re­
sulting f1·omrequit·iug · ~ la rge uuruber of people 
to have t•et:ourse to the cou .. t s, outweigh any 
advantages which it may possess. 

Further on, however, l1e' sugg ests tha t nliena­
tiqns by cer tificateil g-uardians who are not rela­
tives of t)le miu01·, in favour of persons with whom · 
they have personal dealings, sh0uld be made 
unsafe, iE nut declared altog ethe1· void. Cas(ls 
have como to his knowledg-t~ iu whic.h guardians. 
have indirec~ly deri,•ed personal beuefit fi·om 
such transactious . anu it i ~ , he says, very hard in 
such case~ to prove ac tual fraud. 

89. C'OLONIII. K P. G·URDON-

is strou~ly opposed to proposal (a), aml agrees 
with MuhtLmwa•l Latif [p:Lrngmph 87, Sl!Jlra) 
that tho Hindu aucl :Muhammadan laws suffi­
ciently guard the · interests of minors in the 
mtLbtet· in question. 

90. MR. H. '1'. H .IVAZ-

thinks proposal (a) would wo1'k gi·ea.t' injustice iu 
the Punjab, "in many parts of which tl;e people 
still remain persistently ignorant of all enact­
ments which coufl.ict with their usual pl'Uctices, 
and where no eVIls are nppai·eut as the result of 
the existing system. c,, ses no doubt occasional-
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F1·ecis q.f the Opinions 1'efen·ed to in para.gmph 1 of the Statement of Ob;'ects and 
Reasons of the Gucwdians c~nd Wards Bill. · 

(Point Ill.-Voidance of alienat·ions, 9"c., 1nade by u.nr.e1·tificatecl G1ta1·dians.) 
ly occur in the Courts where minor_s, on attainin"' acts of their guardians dnring their minority and 
majority, sue to contest a.lienations of their pro~ take legnl action; and guardians, purchasers, &c., 
pert.y made during .thei1· minority by persons on whom the onus Jlrobandi is thrown, have to 
purport.ing to act as their guardians. In the~e justify and vindicate their doings." 
cases, which are not numerous, I should say that !H. '!'HE CHixv ComnsstONER OF THE CENTRAL 
t.he alienations contested are upheld as· often as PnoVINCES-
they are set as! de,. and roy experience i.s that in regards proposal (ct) as unnecessary and impolitic. 
a n ·ry smallm!uortty of the cases does. 1t appear The tn.king out of a certificate; he says, affords 
that the guardtan has really abused Ius powers no ouarant.ec that the holder will not abuse his 
ns such, or seriously neglected the interests 'of his tru~t · while on the other hand such n provision 
ward~ or in fact ~cted otherwi_se tlmu for ~he as is propos~d would tend to h~sten unduly the 
benefit .of the mmor. Any .dtshone~ty '~hJCh disiutegt'!l.tion of the joint fa.mily system, which 
appears 1s usually that of the mmor or Ius adv1sers, is already proceeding fast enough. 
who, finding when the former comes of nge that 
property which .during his minority was sold for 
fair value and for his benefit has much increased 
in value of late years,immediat,ely si>ek to repudiate 
t-he transaction with the sole view of preventing 
the bona fide purchaser from reaping the ftouits of 
what has eventually turned out to be a profitJ\ble 
bargain. I therefot·e think that the objections so 
forcibly put forward in parngraph i of the Gov­
emment of Iudin Hesolution deserve the greatest 
weight n.nd cousidemtion so far as the Puujnb is 
concerned." 

91. Mn. R J. CuosTHWAIT£,-
referriug to pa-rngmph 7 of the Resolution, says 
litigation J'l•gardiug tranRactious cffectetl hy 
guardians arises, according to his experience, 
almost entirely from rightful gum·diaus abusing 
their powers, and occurs generally where the 
Hindu law is applicable, the question usually 
raised being whether the minor is bound by tho 
act of the manager of the family property. 

92 . . Mn. BEn.mr LAL BAsu,-
refcrring to pnmgraph i of the Hesolutiou, argues 
that the difficulties there stuted as likely to be 
en used to guardians by the adoption of Mr. Justice 
1\[e)vill's proposal (a) ought not to he anowed to 
vrevcnt the enactment of any provision tending 
to the welfare of the minor, whose interests it is 
the duty ot the State to protect; n.ncl he considers 
that proposal well calculated to check the pro­
ceedings of dishonest guardians. 

He suggests that, if that proposal is adopted, 
something should be done t.o reduce co11rt-foes 
chargeable on the certificates of guardians. 

Referring to the possible objection thap the 
general requiring of certificates would tend to 
upset the joint family system, he says "there is 
a marked chuuge in the advanced parts of 
India, where the tt·ue notions of the joint family 
are disappearing." 

!)3. Ln:Ul'ENAN'r-COLONEL GRACE-

says that in the Central Provinces " litigation 
does not arise from persons wt·ongfully usurping 
the position of a guardian, but it often arises 
from rightful guardians abusing their powers in 
respect to transactions effected by t·hem." 

He does not think it necessary to adopt pro­
posal (a), observing that the interest·s of minors 
"are otherwise sufficiently guarded. inasmuch, as 
they, on at-taining majority, can, within the time 
allowed by the Statute Of Limitation, question t4e 

VI.-17 

!)5. 'l'm: CO~ll!!SSIONF.Il. OF 'l'IIE 'I'ENASSERU! 
DIVISION-
considers that "any change in the direction of 
making the obligation to tu,ke out a certificate, 
&c., more stringent than at preseut, as suggested 
by Air. Justice Melvill, is, in t:he present condi­
tion of this province [British 13tirma], much to 
be deprecated." 

He continues : "l\Iy reas()nS for holding this 
opinion are so clearly stated in parn.graph 7 of :.he 
Resolution, which, I think, is applicable to all le­
gislation of this description, that it is unnecessary 
to go into them ; but I may add that in this pro­
vince, during the years when the Special Court 
maintained that the Indian Succession Act was 
practically applicable to a.ll classes, tl1e real hard­
ship and minecessary lit.igntion which such mea­
sures really inflict on all, hut especially on tho 
poorer and more ignorant portion of the popula­
tion, in a. countt·y like this, were very clearly 
brought to light. " 

!)6. TuE RECORDER or RANGOON-
agrees with the Govemment of India that tlte ba­
lance of considerations is iu favout• of not adopt­
ing proposal (a). 

97. 'I'm: JuDICIAL CoMMISSIONER or Bntnsn 
Bun&IA-

does not approve of proposal (a). 
He writes : " It seems to me that the time 

. cannot be far distant whell.administ~ativeo.rrange­
ments could be made enabling a specific clo.ss of 
local officials corresponding to the Jugea de Paiz 
of the Code Napoleon to watch over the interest11 
of minors by controlling the appointment of 
guardians and nominating a collaeil de famille and 
surrogate guardians in certain localities fol' e'!ery. 
minor therein. Great hardship would, I consrder, 
be involved in the general application of Mr. Mel­
viii's. principle so l ng os tho District J udgcs'; 
Courts are the only Courts which can deal w\bh 
such matter:~. " · 

98. 'fnE CHIEF CoMMISSIONER 01· l3RIT18n 
Bun~!A-
considers the reasons stat-ed in paragraph 7 of the 
Resolution justify the rejection of proposal (q,), 

99. Mr.. J. KNOX WJGQT- . 

fully concurs in the reasons advanced by the Gov­
ernment of India in paraaraph 7 of the Reso­
lution for.rejecting P.ropo~l (a). That proposal. 
he says, lllvolves a great change in exiSting 
cUBtoms for which no necessity has been madeQut. 
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100. MR. H. MusPRATT-
concurs in the remarks in pnt'llgraph 7 of the Re-
solution. · 

101. llAno Kovus CnuNDER GHos•;­
observes that the adoption of proposal (a.) would 
~eriously affect the interests of minors, especially 
m cases where there are numerous sub-divisions 
of an estate. 

102. CoLONEL W. HILL, Co.MMISSION.ER OF 
CooRo-
says the objections to proposal (a) which nre stat­
ed in paragraph 7 of the Resolution apply fully 
to the circumstances of Coorg. 

103. THE RESIDE~t· AT RYDERAD.I.D-

says that if proposal (ct) is adopted, cerWicates 
would be necessary before almost any t.mnsaction 
affecting the immoveable property of a minor 
could be entered into. "l'he number of appliM­
tions for certificates would ·be vastly increased; 
and the benefit accruing to the propet·ty of minors 
in a small minority of cases would be counter­
balanced by the .detriment to prope1·ty for want of 
necessary action during the deln.y which the pro­
cess of obtaining a certificate would entail. Nor 
would the adoption of this proposal avert that 
elnss of injury which arises from the abuse of 
their powers by lawful gun.rdians." 
· [See also remarks Ly Mr. J. W. Chisholm in 
paragraph 37 of pt•6cis.J 

l'oillt/1',- . 104. In regnrd t.o Mt·. Justice Melvill's propo· 
Jl'hotl•tr sal (b)* token sepamtely, the Govcnunent of India 

f:ourt'• Stmc· thought it might Le partially adopted even if JJro-
''"" sloo•dd be I ( ) . d ' , . , •• ,,111;fflf to ~osa a were J'eJecte (see paragraph 70 of precis). 
ali•m•tio"•· ~'bey wrote :• "~n cases in which no person hns a 

legal c!:tim to th~ guardianship, and the Court 
accordmgly exermses a free choice in the selection 
of the guardian, it seems clear that the snnoti<>u 
of the Court to the sale or alienation of immontble 
property should be required, ns in such cases the 
C.ourt is in a ce1·tain sense answerable for the guar­
dum; ~ut w!ten the Court merely decides thn.t a 
person 1s cntttled to t~e g11~rdianship by appoint­
me~t, and also when It .demdes that a persbn is 
ent1tle~ the~·et? _by Vlrt.ue of relationship, the 
necessity of msistmg npm1 such a restriction is 
perhaps open to doubt. In these cases it min-ht 

. -suflio~ i~ the guardian were allowed the optio1~ of 
subm1ttmg the transaction to the Cour~ for sanc­

_.tion, if he t~ought it necessary to do so for ·his 
?Wn pootectu,.1n or for the satisfaction of au inteud-
lng purchaser of the property." . · 

105 . . MR. HUTCHI~S- . 

sees no necessity for makinno a distinction between 
!' certi~cated and an nucer~ficated guardian ; but 
1f any IS to be made, he thinks that proposed by 
the Government of India. is reasonable. He thinks 
e~ery ~~ian should have the option of bringing 

• _
1 
•(6) Tbkt the provision in the second clause of section 18 

,w A~ XX of 186' and XL of 1858, which requires tho 
prBVJous a.n4ti.on of the Civil Conr.t to any aliena.tion or in· 
~brance or lDimovoable property by a ~erti6cattd guar· 
dian, ah01lld be npealed. 

any impoi·tn.nt matter before the Oonrt, and should 
(for the particular .purpose of th.o reference, ap­
paren.tly) be required to ta,ke out a certificate. 

lOG. :Mn. S. Sun.liAMANIYA IYER-

strongly approves of . :Mr. Hutchins's suggestion 
that all <>uardians should have the option of ap­
plying t~ the Court for advice. 

107. Mn. \YmnA~l-

writes:- . 
"As reaards the alienation, whether by gift, 

sale or mo;t"'a"'e, of property. iu which minors 
ha.ve a joint 'interest, I think that it would save 
much litigation to ·enact that no such alienation ?~' 
relinquishment of a minor's right should be vahd 
without the sanction of the District Court, and 
that if the sanction of the Court was obtuined, the 
alienation could not be challenged by the minor 
unless by n. regulat· suit instituted on his beha~f 
within six months. It would, of course, be reqm­
site to provide that a formal inquiry should be 
held eithet· by the District Colll·t or through a 
Snbordinate Court whether the alienation was 
nP.cessary and expedient, and, if the mother was 
alive, her objection, if any, should be duly consi­
dered. 

"I would expressly limit this jurisdiction to 
cnses where a. particula.t· branch of au undivided 
family was represented by minors. 'J'he assent of 
the minor's father would, as now, imply the assent. 
of the children." 

108. Mn. Pr.u!IER-

thiuks that in the case of certificated guardians 
the sanction of the Court should certainly be re­
quired, and that this is necessary in order to pre­
vent derelictions of dnt.y <;>n the part of persons 
for whose conduct the Court is in a way responsi­
ble, and who would without such supervision be 
tempted to go· wrong. He explains that this 
would not throw any gt·cat burden on the Courts, 
the number of certificated guardians not being 
large. 

In the case of alienations, &\)., by gnardim!S 
whom the Courts have decided to be entitled by 
appointment or by virtue of rela~ionship to act as 
gnar.dinn, he thinks it might be left optional to 
either the guardian 01' the vnt,mcliny a71:cnco himself 
to apply to t.h~ Court to sanction the a.!ienation . 

·10!). 1\ln. E. BAncL,\Y-

thinks that, at any rat-e in cases where it is pro­
posed to ·sell immoveable property above n cer~ain 
value, or to lease it bcyoud a certain tel'm, 01· to 
encmn her it beyond a certain amount, the sanc­
tion of the Court should be required (in the case' 
of both certificated and nncertificated gn111·dian,:, 
n,ppn.rent.Jy). He points out that the case qiJOt­
ed by M1·. Justice Melvill (1. L. R., 5 Cal. 
363) does not render alienations by cer~ificatecl 

. administrators absolutely unimpeachable and that 
they can be set .aside if fraud or illegality be 
sh.own; but he.thmks the learned Judge's views 
might be met m the following way:-

I 
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(Point IV.- ·whether Gom·t's .~anction ·sl~mtld be ?'eqt;i,.ed to o.Z.ienations.) 
"'l'he Act might provide that in all instruments 

of alienation aud incumbrance of o. minor's im­
lnO\'eableproperty, the manager or cprtificated ad­
miniRtrator should be described as such, and that 
the ot'der of Court sanctioning the alienation or 
incumbrance should be recited, and that it should 
appear on the face of the instrument -that it is 
m:tde in pursua.Jlce of such. order ; and the Act 

. might declare that the title of the purchaser, less'ee 
or incumbrancer taking uude1· nu instrument con­
taining such particulars shall, in the absence of 
fraud or illegality, be held conclusive as ngninst 
t l1e minor and a.U persons claiming under him." 

110. THE }fADRAS BoARD OF REvENUE­

concur with the Government of India. 
111. Sm QHARLES TU.RNJm-

thinks the sanction of tho Conrtshonld be reqnit·ed 
only in the case of alienations and incumbrances of 
large amount, and that no sanction should be re­
quired in the case of properties of small value, 
because the attendant expenses would prove a. 
serious burden to the estate. 

ll2. Ml:. JUSTICI:: WEST-
. would, in the case of minors haviug a sole or 
separate estate, give all guardians the right · to 
come into Court aud get jJroposed transactions 
:tppro,·cd. As to guardians appoint.ed b.v the pel'­
;·onnl hw of the minor, be would not · bind them 
any further than this; aud as to thoge appointed-

•.not merely recognised-by the Court, he would 
make them subject "to snch rest1·ictions ns their 
ceniticates might impose." 

113. Sin Cn.utu:s SAnm;Nl'-

thinks " the consent of the Court should be re­
quired in all · cases to give effect to alienations 
(except lenses fo1· a short term of years) and in­
cumbrances of or upon the miller's immoveable 
property, as well ns to auy compromise of the 
minor's interest iu that property, and that, too, ns 

' well by the certificated administrator :ts by any 
· othe1· person claiming to have charge of the p1·o· 
perty." He thinks" that the importance attached 
to the granting of a certificate is g1·ea~l~ exag-

: gcm.ted, and that the powe1·s of such ndrmlllstrator 
wi thout the consent of the Court shonld be con­
fined to what is strictly management." 

He Sll"'"'Csts that the permission to ali_enate Ol' 

· encu'mbe~~hould be given hy the <;:ivil Co~rt ~f 
· the dist.rict in which the property m questton 1s 
· situar.ed, where the mino1· has property in more 
thnn one district. 

11-J.. 'l'HE HoN'BLE ?IIR. PAUL~ 
thinks the modification suggested by the Govern­

·menr. of India might perhaps be safely adopted, 
bnt t.h:Lt the relinquishment o£ <:ont,rc' l should not 
ext.end nny fUJ•ther. He does no t tfunk purcl1asers 
~hould be protected ~ny fu~·ther tl~1•n ~hey are at 
present jn their deahngs wtth a mmor s estate. 

115. ~R. T. T. ALLE~-
dis~ents from l\fr. Justice Melvill's proposal (b}. 
He considers it necessary to retain the second 
c!a:1se of sectio:1 · ]8 of Act XL of 1858. Where 

a. minor's property is consider~ble, he says, a 
certificate is almost invariably taken ou.t, and ~be 
grent value of th11 .t\.ct,is ' in the protc~tll>n w~1ch 
tho cla!lse in question aft'ord.s the mmo1' nga.mst 
improper alienation of the cor.pus; while when 
alienntion is necessn.ry tho sanction of the Judge, 
which is ahnostconclusive evidence of thenecesaity 
of the sale, vn.stly strengthens the purchaser's 
security, so that a better price is realised . 

116. Tns JuooEs oF THE CALCUT'rA HIGH 
Cou~tT-

see no objection to repealing the second clauae of 
section 18 of Act XL of l858. 

117. l\fn. Ju~T!CE STRAIGHT-

thinks cl:mso 2 of section 18 should be retained 
and that all guardians appointed by the Court, 
whethe1· in right of a will or deed or by its own 
selection, should be brought within its purview. 

118. MR. H. J. SPARKS-

approves of the Government of India's proposals. 
(Please also see his remarks in paragraph 160, 
infm.) 

119. MR. ·B. W. CoLviN-
approveR of 1-.h. Justice };!elyill's pt·opoRal to 
r(!peal the cltl.ltse. His expe~·ience shows that the 
Court is commonly uun.bleto obtain evidence upon 
which to [orm tm opinion with· any confidence a.s 
to tho iwcessity or . expediency of a proposed 
alienation ; and, on the other . hand, the so.nctioB 
is apt to become a dang-ero'us screen to the mis­
doings of guartlimi~. 'l'he only practical value of 
the clause, he says, is that it gives some publicity 
to:~ guardinu's doing~; but this is scarcely W!CI!H· 

sa1·y, and the advantage, moreover, such ns ith1, is 
more than counterbalanced by the considerations 
stated above. ~l'he real checks ara to be found in 
the intervention of tho minor's other relatives and 

. friends,. and in the liab'ility of the guardian tu 
being hereafter called to account by tho minor 

. himself; and when these fn.il, the Cour.t's sanction 
in particular cases supplies no effective substitute 
for them. 

120. ?>fR. DuTHOIT-

does not think 1Ir. Justice ~[elvill's pr?posal to 
repeal tho clause altogether 1>1 well-adv1sed ; buli 
he sees no objection to a modification of it hy 
~he substitution of the words" longer period than 
tlm~ of the rnin04•ity of the propriet9l" ' for the 
words "period exceeding fiva years." · 

(Please also see his roma.rks in paragraph 194-, 
infra .. ) 

12.1. Tu& LJl!IVTE·NANT·GOVERNOR AND OH!EF 
CoMMISSW)Il!R, Noi!TD·WESTERN 'PROVINCEs ANU 

. Ouon,-
i~ disposed . ~o agree with Mr. Justice Melvill, 
though he thmks the ma.tl;(,r does not seem so im­
portant as to l'equire n special a.~endment of the 
existing law. He adds that "the suggestion made 
in parag.rnph 8 of the. Resolution, that guardians 
by appomtment. or relationship shoul(l be allowed 
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the op'tion of submitting any transaction to the would only. have tho ere pa1·te representations of a 
Court for sanction, seems open to the objection possibly dishonest or interested man to go on. 
tbat it would be likely to produce ou tl1c pa1·t of · "I do not think n refe•·euce of this characte1• is 
guardians a disposition to produce for sanction worth the tronblo and expense it iuvoh-es, and I 
only those transactions in which they wished to think it would be better for all concerned to leave 
obtain an official screen' to questionable proceed- the guardian to act on his own responsibility and 
ings." risk." · . 

(Ple~se o.lso sec his remp.rks in paragraph 162, 126. Mun.uniAD LATIF- . 
inf,·a.) · covsidersitdesirnble to requi,·etllcCourt'ssanction 

122. ].h. JusTICE Sunn- "where the Court exercises direct control ovet· 
writ-es :- the property of the min01·," but that sanction 

should not be required whe1·e the guardian holds 
his position by vh·tue of relntionship or by virtno 
of a deed o'£ appointment. In the .latter case the 
gunrdian ought, he thinks, to be lwld responsible 

. to the minot· for his nets. 

"I am inclined to ag1·ee in the views of the 
Government of India as expressed in paragrapl18 
of the Resolution. But where a guardian w4o 
owes his s-tatus merely to the net of tho Court 
mo.kes n.n o.lienation of immoveable property with­
out the sanction of the Court, I am of opinion 
that the o.lieno.tion should not be treateil as ab­
t:olutely void. I£ it appear that the parties to 
the alienation acted in ,good fnitl1, and tho.t the 
transaction wns for the benefit of the minor, I 
do not think that the trnnsaction should be held 
to be void merely because the guardian owed his 
status to the o.ct of the Court and omitted to 
obtain the Court's sanction to the· alienation. 
The 071118 of . proving that the nlieiJation· was 
effected in good faith, and . wns for the minor's 
benefit, would be on the person who affirme.d its 
validity." · 

123. LALLA MADAN GOPAL"-

thinks the second clause of section 18 of .Act XL 
of I8:S8 should be retained, and ex'tcuded to all 
gun-rdinns, whether certificated or not. 

He further suggests that n.n explanation should 
be added declaring thn.t alienations made without 
san?tion will be not absolutely void, but merely 
nvcndnble on proof that tl10 guardian acted 111a.la 
,/ide, and tho.t the transaction was not a p1·oper . 
one. . 

I 2-1. LALLA MOHAN LALL AND !hAN .A.SOULLA, 
PL!IADERS, 0!' .A.JlRI1'8AR,-

suggest that, in the case of guardians other 
than those who · owe their st11tus to the 
mere net of the Court, the Court should be re­
quired to make a summary investigation as to the 
propriety of t.he alienation or cucurnbrance sug­
gested : nud further tltat a proviso be added 
declaring that "no such summnry investigntion 
should beheld to be complete within the meaning 
of the·.Act unless the neo.r relations of the minor, 
if any, or any friend interested in his welfare, have 
ha.d an opportunity of protesting or objecting 
befor.e the Court against tl1e suggestions of the 
Pubho Curator Ol' other administrator within a. 
tet'lll. to be fis:ed by the Court, of which due notice 
shall be given to. them.'' . 

125. CotoNBL .C . .A. McMAHON..:... 
writes:-

« I would ·leave the guardian to ·deal with the 
property at his own risk. An ez pcwte 

~rEtftor·en~~~~ by o. guardian to a Civil Court for 
to a propo.sed alienation might lle very 

"'.lllnl~llB to the minor's interests ; for the Ootu·t 

1;1.7. Ul!AR BAKUSH..:._ 
suggests that every transnctiou involving property 
of the value of Rs. 1,000 aud upw:wds should be 
declared invalid unless it has the sanction of the 
Court. . 

'128. COLONEL GuRDON-

writes:- . 
" Where of course there is· no per8on with any 

legal qlaim to the guardianship of a minor, e.g., 
no kinsman or other person who according to the 
personal law of the minor can claim as a right tl1e 
guardianship; nud when · in such case the Court 
bas selected a person to administer the minor's 
property, it may no doubt be advisable and just 
thnt the previous ·snnct.ion of the · Court should be 
required to render valid any alienntiou of a minor's 
immovenble property ; but the application of tl1is 
res~riction to case~ wh~ro the1·e are persons legally· 
entitled t{) guard1ansb1p ncconliu"' to Hindu and 
.llfuhammadn.n law, is, I think, to

0

be deprecnteu; 
nt. IIlli;' rate, if such a proviiion be J'eta(ued, its ap­
phca~on should .only be obligatory upon guardians 
nppomted by the Court.' All other nua.rdinus 

might be allowed nt their option to apply to the 
Court or not, if required for the satisfaction of an 
intending pm:chnscr of the property (7:idc para­
graph 8 of Govm·hmcnt of India's llosolution)." 

129. MR. H. '1'. RIY.\Z- ·. 
conside•·s the GoveJ;nment of Iodin's proposals 
reasonable nnd _worthy of adojltion. 

He .suggests tim~ the ~ffect of au alienation by 
n ~er~Iflcatcd gnardmn W1tl10ut theCourt'ssanction 
m1~ht be made cl~arer than it is at present. He 
wr•t.es : "I tako ~t tlm~ a sale or mortgage by a· 
certlli~nted guardmn Wit]IOnt the sanction of the 
Co1~rt IS not ab~olutcly void, but voidable at the 
opt1on of the nunor when he attains majority if 
l1o chose to repudiate tho transaction and subj~ut· 
t? a r~fuud by the minor of so much of the coU.: 
S1derat10n money as has been expended for his 
benefit or for the benefit of his estate. If this i~ 
not t-he la,v .under the section as it li;t p1·esent 

· stan~s, I thmk the section should be at least 
mod1fied to the extent above indicated, and I 
should be glad myself to see the section ~0 f th 

d . tb c a· . 0 ur er an_ give e ourt a Jscret!On to refuse to set 
ns1de a sale (thon.,.h the Conrt's on t' 

f ) 'f' 0 ~•IIC IOU W'lS 
wan mg. I . It was made clearly to appear that tile 
trnnsact1on was a b1nul flcle oue made . th . m e mter-
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ests of tho minor. This would cn.uso no hardship 
to the miuor, as in such cases it is a well-estab­
lished principle that the onus lies upon the pa~·ty 
contracting with the minor's representative to 
:how that the transaction was bo11u ficle and fot· 
the benefit of the minor." . 

130. Mr. R. J. CROS'fHWAITE-

fully concurs in the Government of India's pro-
posals. · 

131. MJ.:. J. w. CHISHOLM-

would repeal tho second clause of section 18, 
because in cases of alienation no real check can be 
applied by the Civil Court, and cou~equently. the 
sanction contemplated by the cla.use 1s often gwen 
on incomplete information, and places additional 
difficulties in the w:w of a minor should he sue on 
obtaining his majority, to set aside any aliena­
tion made by his gu:.rdian as unnecessary. Such 
suits can, he says, always be brought, and by this 
means minors often recover properties wrong­
fully alienated. 

] 32. 'l'UE CEIIEb' COMMISSIONER Ob' THE CENTRAL 
PROVINCES-

concurs in the Government of India's proposals. 
133. Tur. REcoRmm o~· RANGOON-

would retain the second clo.use of section '18. If 
it does not do much good, he says, at all events 
it does not do much harm. 

13'1. 'l'uE JuDICIAL CoMMISSIONER OF BmTISU 
BuRA!A- ' 

thinks the clause should be retained. He 
writes:-

"It is quite true that in granting sanction 
under the Act the Court has nothing to guiile it 
but the c.ll pttrlc statements of t.he administmtor 
himself, but in the absence of complete arrange­
ments (such as those alluded to iu t.he preceding 
paragraph)* the necessity of obt?ining so.nctiou 
acts ·as a wholesome though part1al check, and 
should not, in my opinion, be done away with." 

135. 'l'HE Cuu:r CoMMISSIONER OF BRiriSH 
BuRMA- · 

sn.ys there appears to be no sufficient reason for 
repealing the clause. 

136. MR. J. KNOX WIGHT-

thinks. the clause should be retained, because it 
tends to the benefit of the minor and the purclias­
er alike as well as to the protection of the guardian. 
The necessity for moving the Court, he says, pre-
\'ents the making of improper bargains. . 

(Please also see his remarks in paragraph 179, 
infra). 

137. CoLONEL W. HILL-
agrees that " it will suffice if guardians are allow­
ed the option of submitting transactions to the 
Court for their own protection or for the satis­
faction of an intending purchaser of property." 

• Sco p:;r"gr"ph 97 of precie, 

vr.-18 

138. THE RESIDENT AT HYDERABAD­

approves of the Government of India's proposals. 
rsee also remarks by-
:M:r. W. Wilson in paragraphs 74 and 151 of 

precis; 
Mr. Justice Melvill, in paragraph 78 of precis; 
the Hou'ble Mr. O'Sullivan, in paragraph 154 

of precis; 
l\Ir. Justice Oldfield in paragraph 227 of precis; 
:Mr. Jnsti~e Field, in paragraph 258 of precis; 
Khan Ahmad Shah, in paragraph 296 of pre-

cis; and 
So.rdar Gurdial Singh, in paragraph 297 of prG­

cis.] 
V.---: Wlwlltc1', assttnL~Lg it to be the ·intention of Point v.­

the lcgtslaltl1'~ ( see secltor1s 464, 440 and 441 of ~ipht oj' ,.,.. 
the Cocle of Owtl P1·oceclzu·e) that a gua-rdia11 a:p- t~c'!t'd '"'· 

· t d d t' u• 'A . 111uuat;·ator J10tn c un e?· ne .uL~nors ctposscssesno nglttas to apJI"'"' ;, 
s11ch to appear on behalf of a minor, but that Ito C'orat, · 
m·ust sg6 as 1!Ca;t friend or be a1rpointcd to clc-
f e.nd as guardian ad litem, the Code of Oivil P1·o-
cedu1·e shot~lcl not be amended 80 as to fllako tlti.• 
moro clem·. 

139. MR. HuTclf!NS-
would require that every one suing on behalf of o. 
minor should either ho.ve taken out a certificate or 
obtained the previous leave of the Court-the 
lattm: provision to meet cases where the ri,.htful 
guardio.n is the defendant or is interested i~ the 
defendant or is averse to taking legal pz'Oceedings. 

He adds that where the minor is a defendant 
the intention seems to be that he should be sued 
as nuder the p1·otection of his guardio.n, where 
one has been certificated or appointed by the 
Court of Wards Ol' n Civil Court, section 413 of 
the Ci vii Procedure Code being to this extent con­
trolled by section 464; and that it is ·only where 
there is no such guzu·dio.n that the particular tri­
bunal is to appoint a guo.rdian ad litem. 

140. 'l'uE EloN'nLE MR. O'SuLLIVAN, ADVoCATE 
GzNERAI. or MADRAs,- · 

suggests that in all suits against a minor the 
administrator should be made n. pa1·ty as guardian.' 
nd /.item, but that the Courts should have power 
to permit a friend or relative of the minor also to 
appear to defend the suit in cases in which such o. 
course appears to be ad visablo; also that the ad­
ministro.tor should have authority to institute 
suits on behalf of the minor, with power to the 
Court to givo the conduct of !ll1Y po.rticular suit, 
or classes of suits, to auy person named, other 
than the administrator. 

141. Tur.; MADRAS BOARD or REVENUE, MR. H 
J. SPARK.'!, LIEUTENANT-COLONEL GRACE AND THE 
JuDICIAL Go~uussroNER 011 BRITISH BunMA-

agree with the Government of India that the Code 
should be amended in the direction indicated. 

142. SIR CHARLES 'l'URNRR-

suggests that "except whe;e .the conduct of the 
guardian is impugned or his personal interest is in 
conflict with that of the minor, the Court should 
be required to recognise as guardian ad lil6m, if 
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l1e be willing to undertake the duty, the person 
who, by the personal law, is entitled to the 
guardianship or who has beeu appointed to the 
charge of the minor's property by a Court of com­
petent jurisdiction or by the Court of Wards." 

143. Mn. JusTICE Wr.s'J'- · 
thinks no person wishing to sue as next friend 
on behalf of a minor should be subjected to any 
restriction other than those involved in proper 
rules as to costs. 

He further thinks it might be explicitly pro­
vided that an administrator duly appointed should, . 
as such, be a tutor cnpable of represl'ntiug _the 
minor in all litigation without furtl1er appomt­
ment. 

144. ~.fn. B. W. CotviN-
sees no reason why there should be any separate 
a.pplicatiou to be ~ppoiuted gnm·dian ctd Utcm in 
cases where there is a certifica.terl gual'<lian. 'l'he 
ce1·tificated administrator should, he thinks, be 
r.1: officio guardian alllite11~ to th'e minor in his 
charge. 

145. 'l'ur. LIEUTENANr-Govmmoa AND Cun;r 
ComuSSIONER, Nonru- \.YESTEltN PnoYJNCES AND 

Ounu,-
" agrees that if any amendment of the law is to 
be undertaken, it would be well to amend the 
Code of Civil Procedure so as to make it clear 
what is the status of a guanlifl.n appointed nuder 
the Minors' Act in respect of suits instituted on 
behalf of or against the minor whom be repre­
~ents." 

141i. Mn. H . .l\{usJ'RATT-
snys Chapter XXXI of the Civil Procedure Code, 
"gives rise to no difficulty in the appointment of 
uext f1·iends or gtmrdinus ad Utem, nnd nothing 
has yet come under notice so ns to call for any 
modification of the provisions." 

147. CoLoNEL 'N. HILL, ComusSIONER OF 
Coono,- · 
writl:'s :-

. "Gnnrdinns who have olltaiued a certificate 
under the Minors' Act should be empowered to 
sue ns such without the further intervention of 
Lhe Court as required by section 4·43 of the Cjvil 
l'roceduJ·e Code : a~ the sfl.me t.ime an order of any 
Uourtappointing a gunrdian should not be held as 
giving any one wl10 hns not obtained a certificate 
any further authority over a minor.'' 

[See also r·eru:u·ks by-
.M:r. Plumer, in paragraph 6 of precis : 
Si_r Charles Sargent, in paragraph -13 of 

preCIS: 
the Hon'ble Ur. Paul, in pa.ragraph 14 of 

precis; 
Muhammad Latif, in paragraph 29 of precis ; 
Umar Bakhsh, in paragraph ilO of precis; 
C?lonel E. P. GU\'don, in paragraph 31 of 

preCJs; 
Mr. H. T. Rivnz, in paragraph 32 of precis; 
Sardar Gurdial Singh, in paragraph 34 of 

precis; 

Mr. Behari Lal Basu, in paragraph 36 of 
precis; 

D[r. J . W. Chisholm, in parag1·aph 37 o£ 
precis; . . 

Lieutenant-Colonel Grace, Ill paragraph 38 of 
precis ; 

, the Hecorder of Rangoon, in parD.gr:tph 40 of 
precis ; . . 

the Judicial Commissioner of Br1t1sh llurma, 
in pnrnrrraph •tl of precis ; and 

M1·. Wigram, in paragraph 370 of precis.] . 
VI- Wh ether tlzefil·st clause of section 18 ofDPo:>

1
•t VI: - • · · x T ·•Jsr.:s , lt t '· cc m·"''o" Act XX of 1861,. and Act ' JJ OJ o .m~u ~ 110 • ue a• to po•<er" 

amended 8o as to provide that a g um·du1.!'' b!f 01~- of G'll<mli<w8. 
zJointm.ent or ?·elations hip should, .1clwn In~ t1.tle ~8 
dcclm·e<l by the Col&?·t, 1JOSscss s~mJJl!f t~re same 
JJOWe>·s tohidt he possessed before 1JI'OC!t1'!1i(J 1t de-
clamtion· of title,' and I !tat the 01'der f!f t!te. Cott·l:t 
sltoulcllwve n o q/}'ect except that of declctnng l11s 
status · nnd fur~her, · 

(a) Whether, if Ute JJOWel'S of a gnm·d·ian who 
o1ces ht's stat·u,s to the m e1·e act of the Cmll't a1·e 
cl~fi.ned n.t a{l, the11 should not be defined in so.me 
wny whi ch tooulcl indicate th1tl ?Je?·sons havtn r; 
tmnsactions 1vith him slio!tld bem· in mind hi .9 
?'eJn·escntative clw ?·aotm·, and should not dcnl with 
hi m as they would 'if lw 1vere actin g on his own 

· accotmt~ 
148. Tlie Government of Ini:1ia specially 

invited suggestions on the latter of these two 
points. The remarks contained in the following 
pnrag1·nphs which refer to tb:is point a re marked 
"[al" on the margin. 

149. Mn. Hu1'CHINS-
obse•·ves that .Mndms Regulation V of 180·1·, 
section 21, clause fourth, gives 110 greater powers 
ton guardian appointed _!Jy the Court of Wards 
or the Zila Court thnu to other persons acting as 
guardian. As n.u indication of what the ln.w 
should be on this point., he refers to his remarks 
noted in paragraph 71 of this precis. 

150. Mn. PLUliER- · 

says the legal powers nud liabilities of guardians, 
whether acting by virtue of appointment, relation­
ship or selection by the Conrt, a1·e the same, and 
he sees no admntago iu defining the powers oE 
either class. Persons dealing with gnardiaus may 
~veil, be thiJlks, be left to protect their own 
mt·e•·ests. 

151. Mn. W. WnsoN-. 
writes as follows :-· 
, "With reference to paragraphs 8 and 10 of 
the Resolution, I have to observe that where the 
instrument of appointment defines the powe•·s of a 
guardian, he can deal \vith the property in accord­
ance therewith without reference to the Courts. 
~ gnardian ~y rel!'.tiouship however and a gum·­
dJnn by appomtment wl1ose powers in respect of 
the p1·operty are not defined in the instrument of 
nppointment are in precisely the ~ante position as 
g•mrdiaus nppointed by the Court, and there is 
t~crefore no reason for relieving them of obliga­
tiOns-such as reference to the Court before sale-
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which are imposed on guardinns appointed by the 
Court, nor of subjecting them to disabilities to 
which Court-appointed gnnrdians are not liab le. 
I think therefore that in the cases of guardian­
ship by relationship and gnardianship by appoint­
ment, where the instrument of appointment docs 
not define the powers of the guardian, the order of 
the Court shoulll operate merely as a declarator of 
status, but should, subject to the same conditions, 
confer on snch guat·di o,ns all powet·s possessed by 
Court-appointed gnardians. I would furthe1· sug­
gest that, where, in the case of guardianship by 
appointmeut, the instrument of appointment in 
the opiuion of the Court res tricts the powers of 
the g tmrdian to the detriment of the minor, his 
powers should be extended in such manner as tho 
Court may direct, 'the exercise of such extended 
powers by the g um·dian being snbj cct to tho 
provisions of section 18 . [of Ad XX of I 86 ~ ]. 
F rom the operation of the second clause of this 
section all acts of guardians by appointment in 
pursuance of their instru ments of nppoint mont 
should bo ex pressly exempted, but in all other 
ceses the provisions of the sr.ction should in my 
opinion be stt·ictly maintained." 

152. ~I R. E. BA llC J. AY-

considers t hat, in cases where a Court decides 
that a person is entitl ed to a certi ficate of ad­
mini ·tration by virtue of appointn\ent or by rela­
t ionship, the same strictness should be required 
as to accounting for moveable property and as to 
i he nliena lion or incumbrance of immoveable pro­
perty, as in other cases, excepting that in tho 
fo rmer case, he would not t•equire the admiuis­
tmtot· to furnish security. ITo would, howevot·, 
expressly give the Court power to refuse a certi-
fica te fot· good cause shown. · 

H e fur ther thinks the dnties of· tho manager 
(Co.l\ectur) aut! the certificated administm tor 
ahoul d be defi ned wi th ns much par ticularity as 
possible, so as to pt·event mistakes on .the part of 
a 'Collecto t· who might have to take te mporm·y 
charge of a minor's estate, or on the part of 
others who might go wt·ong tl '··ough ignorance. 

15:3. 1\hn ANSAR-UD-DfN-
coucurs in Lhc Government of India's proposals. 

15·1.. 'l'rrE H oN'BLE ~fu. O'Sur.r.IVAN-
writes :-

" 'rhe Act should de line and limi t the powct·s 
nf persons to whom certificates of ndrninistration 
may be g ranted wi th regat·cl to managiug. clmrg­
ing or ali~n ating the p1·opo1'IY of minu1·s, a nd 1 
think t he sanction of the Cou1·t shonld be re­
quired in Ot·der to render valid any alienation of 
irnmo1•enble property of a value exceeding 
Rs. 5UO.'' 

And, agnin, 
"I think it of the utmost importance either that 

the power of the administmtor to deal with the 
property of the minor should be defined in the 
Act, or t.hat the sanction o£ the Court should be 
requireil, ~o tbat third persons may l•e able to r ely 
upon tbe title of the a.dmiuistrator aud his capa-

city to bind the interests of the minor; and, in 
.order that the interests of the minor may not be 
sacrificed, the Court should be at liberty to onter­
tnin objections by a friend or relative of the minor 
against any proposal or application by the adminis­
trator." 

155. ~h. J. w. HANDLEY-

thinks that if the powers of guardians a.re to be 
defined at n\1, the definition given in Acts XX of 
18G.J. and XI, of 18.58, section 18, should be con­
sidcrn.bly narrowed. lie suggests that the Courts 
might be left, to decide in every case, in accor<l­
dance wi th the well-established rule, whether the 
action of gun.rdians has been consistent with the 
proper discharge of their duties. 

156. Mn. G. u{U'r'I'USW.lllY Cm:TTIAR­

ag rees with Mr. Handley. 
157. TuE MADRAs .BoAno OF R F.vf:NuE- . 

" .would snggcs t whether it might not with advnn­
ta n-e be enacted that, in dealing with the property 
or"thcir 'wards, g uardians (ii:wluding those owing 
theit· status to the mere act of a Court) should 
have the rights :md powers, and be subject to the 
duties nn<l liabilities, of a trustee, ns laid down in 
the Indian '.rrusts Act, II of 1862." 

158. Sra CuA nT.ES 'rUJmr:~t-
recommcncls that, where the gul\rdian derives his 
powers solely {rom the :1ct of the Court, these 
powers shoulcl be defined. 

He fnrther suggests provision heing made thnt, 
except when the powers of a guardiannreextendcd 
by the pet·sonnllmv of the minot· or nspecinl direc­
tion of the creator of the trust, his powers of in­
vestment shall be limited by the provisions of 
section 20 of t,he 'l'rustee Act [? 'l.'rnMts Act, 
Il of 1882.] He says that applic:ations are not 
unfreqnently made and gt·n.nted fOt· the issue of 
certiHcates to collect debts to tho gmmlians of 
minors who, if of age, would be entitled to repre­
sent this e~ t.ate of the deceased, rmd tbnt there 
is at present r:o statutory provision authorizing 
this procedure. 

15!). ~h. JusTICE Fm.u-
snys section 18 of Act XL f 1858 has given rise 
to a cousidcra.ble amount of litigation. 

Ho thinks the expression "may exercise the 
same ,powers in tho management ofbhe estate a>~ 
might lmve been exercised by the proprietor if 
not a mium·" has not been happily chosen, an<l 
that the powers of a nmna;;-ct• ought to be defined 
in othet· language. "Accor·<ling to English 
[,aw," he says, "a loaqe made by a tcstrmumtnry 
guardian to last beyond tho miuority of the warcl 
was nbsolutcly void as soon as tho infant came of 
age. A Sta tute wns o;ubscquently passed (11 
<.reo. IV and 1 Wm. IV, cap. U4) under which uu 
infant or his gual'Clinr;t might, with the sanction of 
the Court, accept renewals of l"'ases nud grant 
leases which should beovalid, although they ox· 
ceeded tho period of the minority of the infant. 
'J.'he practice unrler this Act will be found in 
Chapter XLV o[ Mr. Daniell's Chancery Pmc­
tice, and the principle of these Statutes deserves 
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consideration in considering any amendment of tions which the Court might think lit to impose at 
Act XL of 1858." the time of granting the certificate. If the propo-

He also observes that the clause authorising sal made by J\1:1·. Justice Oldfield [see parag1·aph 
certificated guardians to collect and pay all just 363, i?ifm.] for the taking of bonds for due ad­
claims, .debts and liabilities due to, or by, the ministration of the trust be adopted, the powers 
estate of the minor would seem to indicate that that would thus devolve on guardians would not 
a person who has obtained a certificate under be unduly large." 
the :M.inors' Act is e!ltitled to collec:t de_bts without In regard to the second point mentioned in pa­
any further authority, but thllt th1s v1ew h~s not ragraph 10 of the Government of India's Resolu­
ahvays been taken by. the. Courts. He g•ves a tion, the Lieutenant-Governor and Chief Commis­
reference to b~ re R!nsamssa Begum, 2 B.L.R., sioner thinks no special provision is necessary, as 
129. it would be the duty of all interested persons to 

(Please also see his remo,rks in paragraph 258, ascertain for themselves the extent of the guardi-
inf1·a.) an's powers, and they can do so· at very small 

160. Mn. H. J . SrA'nKs- cost. 
considers that guardians who owe their status to 163. M:n. JusTICE SMYTJI­
the mere net of the Court " should have power writes:-
similar to those exercised by managers appointed "I think the form of certificate given to a 
by the Court of Wards, and should have no power guardian should be prescribed by the. Act, and 
to alienate or encumber the minor's immoveable it should indicate clearly the extent of the powers 
property, or to dispos.e of any valuable ~oveable conferred on the guardian. 'rwo forms might be 
property, without the orders of the Court. They prescribed,-one for guardians who owe their 
should, in fact, be servants of the Court." status to appointment or r elationship, and the 

-161. Mn. Dul'HOIT- other for guardians who owe their status to the 
writes regarding the Government of India's pro- mere act of the Court. In this way any person 
poso1 as follows:-· · dealing with a certificated guardian will have 

" I do not think this proposition feasible further only to ask him to produce his certificate, and 
than that the guardian, when tran~acting business will be able to ascertain from it the nat1,1re of the · [a ]· 
on the part of the minor, might be required to powers which he exercises." 

[nl describe himself a!l guardian of the minor. I am 164. JJALLA MADAN GorAL­
unable to distinguish, as regards the management 
of n minor's affairs, between the status of a ' legi­
timate ' and the sta~us of a 'dative' guardian. 
Unless the action of the guardian, in the absence 
of fraud or collusion, fully binds the minor, the 
interests of minors would suffer." 

In this connection he refers to some remnrks of 
Mr. Justice Markby pointing to the duty of per­
sons dealing with representatives to satisfy them­
selves that the h1tter are acting for the benefit of 
their principals. 

162. THE LIEUTENANT-GOVERNOR AND CHIEF 
ColiiAIISSIONER Ol' THE Nonl'II-WEsTEitN PROVIN­
CEs AND OuDH­

submits a list of restrictions of sorts which he 
thinks should be placed on the powers of g uardi­
ans. 

165. LALLA GIRDIIARY Lu, PLEADER or 
DELIH,-

thi~ks one of those restrictions, viz., that a gum·­
dian ~ho\lid not be allowed to arrange for a ward's 
marr10ge without the permission of the Court, 
should not be prescribed, because it would cause 
unusual and .unnecessary litigation. 

166. L.\r.tA MoHAN LAI.LAND ~iiAN AsDULLA­
think it right that the order of a Court should: in· 
the case of guardians owing their stn.tus to the 
were act of the Court, operate no further than as 
a declaration of status. 

snys it is clea-r tha~ a guardian by appointment 
or relationship should acquire no fresh powers t.o 
deal wi th the estate through the act of the Court 
in recognising his title; and that a guardian by 167· CoLONEL C. A. MdLI.rroN-

writes :­appointment shou~d, in consequence of such re-
cognition, lose no powers already vested iu him; "I would limit the effect of takin"' out a certi­
and that in this respect section 18 of the Minors' ficnte ?f administration to a mere authoritative de­
Act seems to require amendment. clamt10u of status, leaviu"' it to the minor on 

He thinks there is reason for supporting the attaining ~is majority," to ;ontest the validity of 
suggestions made by Mr. Sparks (paragraph 160, the .gua~·dum's acts o.n their merits if sb disposed. 
supa). He continues:-" Another suggestion way I tlnuk It mo!lt undesirable to plu.ce any restriction 
be wade,namoly, that if it be made clear that guar- on the.powe: of the minor to impeach the conduct 
diana by appointment or relationship acquh·e no of the guardtan (see Mr. Justice Mel viii's Minute 
new powers through the Act of the Court in declar- pag~ 3) on the ground that the latter took out ~ 
ing their status, guardians appointed by the Court certificate or obtained the sanction of the Civil 
should be permitted to ellerCise, with respect to the Court to his proposed alienation of immoveable 
property concerned, all the powers which the own- property." 
~r ~ig~t exercise if no~ a ~iuor, subject to the 168. MoHAllllii:AD LATlF-
hmitatiOn already pronded 10 the second clause of says the first clause of section 18 gives the "'D ·d · 
section 18, and subject also to any further limita- an greater powers than are allowed him b u~d~~ 
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oithor tho Hindu o~ the 1-fubo.mmadan law; he 
thinks t.his very objectionable, and suggeats that 
" a certificated guar rJian should be placed on no 
better foot.ing, on the mere strength of the cer­
tifico.te he holds, than that which he held origi­
nally, namely, when he held no such certificate, 
aud the effect of the certificate should be no more 
than to dedare his status;" and further:-

"As to the defini t ion of the powers of guardi­
ans who owe their status to the mere net of the 
Civil Court, I think it enough to say that these 
powers are well defi.ned in the Hindu and Muham­
madan law, atld uo chango is desirable." 

He also thinks it should be expressly d~clared 
(1) that the guardian in dealing with the minor's 
property is nct.iug merely iu his represcnt<Ltive 
capacity, and (2) that his nets shall be open to 
objection by the minor, (i) if tho latter, on attain­
ing the age of puberty, fi nds his interests were 
prejudiced by the guardian's nets, whether sanc­
tion was obtained to the alienat ion of his immove­
able property or not, or (ii) on the ground of 
fraud or collusion between the tnilllllg.or and the 
dealer, or (i ,:i) on the ground of some misrepresen­
tation of facts within the knowledge of the pur­
chaser at the time the sanction was obtained. 

169. u~1an BAKusa-
thinks it very desirable that the powers of gum·­
difl-ns of all kiuds shoulll be defined. H e twguos 
t,hat unless this is dono confusion will result, with 
reference to the varying rules of Hindu law, 
Muhammadan law and custom and the powers 
~up posed to be derived from the Court making an 
appoiutment; also, that it is desirable that guar­
diuus appointed by the Court should be defini­
tively gtven. wider powers, for the benefit of the 
minor, than they wo11ld have under either the 
Hiudu Ol' tho J\Iuhawmadau lu.w. 

His reason for pbcing all g uardians on the 
same foo ting in this respect is that different rules 
applying to different classes of guardian'? seem 
unnecessary and would cause complications .. 

He thinks the powers given by clause l of sec­
t ion 18 of Act XL of 1858 should be · maintained 
with t.his .ameudment, tha.t the minor shall have 
tho right, on attaining his majority, to impeach the 
acts of his guardian on the ground of fraud or 
gross carelessness on his part. 

attempting to carry out the second. He says the 
gcnero.l.principles of law .requiring that in deal~ 
in"' with representatives special caution should 
be

0 
e,.eroised are well understood, and he fears 

that ·'au attempt to exhaust this subject in ·ll 
sin"'le section of a. legislative enactment might 
lead to complications and difficulties instead· of 
serving any useful end." 

172. 'l'ur. LtEUTEN.\NT-GovERNOR OF TUF. PAN-

JAB-

agrees with Mr. Rivnz. 
173. SARDAR G.URDIAL StNOH-

thiuks the powers conferred by section 18, claus!! 
l of Act ·X[, of 18ii8 n.re too .wide. . . 

llo suggests that a simple provision should be 
made to the effect that guardians "apointed un­
der the Act" (? certificated] have, subject to the 
gcucrn.l control of tho Court, power to do all acts 
necessary for the proper management and protec· 
tion of the minor's osto.te. 

17-l·. MR. J. W. Cutsuotx-
writes :-

" It. is no doubt important that transo,ction6 
entured into by guardians in good faith should 
not be liable to be set aside except for fro.nd or 
other adequate cause. Section 18, however, con­
fers on a. certificatecl guardian practically a.U .the 
powot·s of a proprietor. As in point of fact the 
guarditm only represents tho proprietor owitig to 
his tumporary diso.bi!ity ns a minot·, and n.s tllcro 
are cit·cumstances undet• which the action of 
guardi;Lns in regard to the pt·operty can be sub­
sequently set o.side, in my opinion the wording 
of th o section should be nltered in the sense 
sugges ted in paragraph 10 of the Government 
Resolution." 

17~. LtEU'tENANT-COLONEL GRACE-

(nj . 

(a] 

a.ppro\·es of tho Government of India's proposals. [nJ 
He thinks the dealings of guardians with the 
persons in respect of the minor's property should 
be hdd to be those of a " trustee." 

176. THE R!!!cORDER or RANGOON- . 

sees no objection to the Govern~ent of India's (a.J 

proposals. 

He agrees with the Government of Indio. that 
tho powers of o.ll guardians should be defined in 
some way which would indicate that they should 
not be dealt with as if they were acting · on their 
own account,. 

177. '!'UK JUDICIAL CO.IUUSSIONER OF . BRITISH 

BuRMA-
writ{'s :-

" 'J'here cBn1 in my opinion, be no doubt th:Lt 
the fi.rat portion of sect10n 18 of Act XL of 185~ 
should be amended. 'fhe status of tl1e guardian 
and the powers vested in l1im should be mucl1 
more cleo.rly defined ; and I cannot but think that 
section 8 of Chapter II, Tit. X, Lib. I, of the 
Bela-ian Code might with advantage be consulted 
on this subject." 

170. CoLONEL GuRDON-

says "there is much truth in :Muhammad Latif's 
arguments. [paragraph 168, .8upra] against the 
retention of section 18 of Act XL of H!58, espe­
cially with reference to the different relative 
powers which a guardian of a minor and the minor 
himself, if he were not thus disqualified, possess." 

171. MR. H. '1'. RtVAZ-

COD!Iiders the first of ~he Government of India's 
proposals good, but doubts the advisability of 

VI,-19 

178. 'l'uE CHxzr Coltnli!!'!IONu OF BRITISH 

BuRloiA-

considers clause 1 o£ section 18 might wi~h ad­
vant.'Lge be amended as suggested by the Govern-
ment of India.. · 
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Precis of tl~e Opinions r6jer1·ed to i1t ?Ja1'ag;·nph 1 nf tlte Sto.tement. of Ob:jects a.nd Reason., 
. of the Guardians and W a1·d s Bill. 

(Point VII.-E.ffer.t of Court's sanction to alienations.) 

179. :Mn. J, KNox WIGHT-· I ·'184: ·The Govern1nent of lndi~ explain
1
ded fthat 

. · if such is not the effect the sanctiOn w~u , rom 
writes :- the purchaser's point of view, afford httle or no 

"With reference to paragraph 10 of the Reso- protection, and th~ min?r's property would conse­
lution, 1 am of opinion that the first clause of quently be depreciated m 'l'alue. 
section 18, Act XL of 1858, should be so amend- 1 S4-.A.. 1!R. HuTcmNs, TnE :MADRAS BoHD 
ed as to make the powers of the certificated OF REVENUE, }lit. H . J. SPARKS, 'l'nt: LIEOTF.­
guardians equal to those of non-certificated oues. NANT-GOvERNOR AND CalEF CO)HIISSIONilR, N ORTB-
1 think section 18 is quite exhaust~d,. an.d does WESTERN PROVINCES AND OunFI, :Mn. H. T. RrvAz, 
not require any amendment; but. 1f 1t 1 ~ to be •rnE CHIEF CO.Y)IISS!ONER OF BRITISH Bun~IA A~D 
interp1·eted in the way Mr. Justice Melvlll has THE RESIDENT AT HYDI!:RABAD-
done,"' words may be added to it to m~ke ~he concur in the Gove1·nment of Inclia's proposal. 
powers of certificated gum·dians co-extensive With 

185
_ THE REcORD En OF RANGOON-

_those of guardians 11<ppointed by virtue of rein­
. tionship, _excepting only. in this poin~ that the 
latter lmve uncontroiled power, whereas the fo;.­
·mer 'must secure the si:mction of the Court m 
some cases. 

"As re"'ards the concluding portion of pam­
graph 10,

0

I think the1·e is no necessity for i~tr~­
cing any technical provision in the matt~1·. md:­
cated therein. .A.lthon"'h no such proviSIOn IS 

cont-ained in the existing Act, no difficult.y is said 
t{) have arisen in pract-ice." 

180. Mn. H. MusPAJn-r-
thinks it is necessary to define wbnt powers guar­
dians Khould exercise, whether by virtue of a cer­
tificate of a.ppo_intment Ol' of relationship. 

181. BABU KoYLAS CHUNDER GuosE­
considers it is necessary . to make any provision 
:mch us that suggestod in the second clause of 
paragraph IO.of the Hesolution. 

· 182. CoLONEL W. Hu.L-

sees no objection to it. 
186. :M:n. PLUMER--

thinks ;,o hard-and-fast rule should be laid down 
ns to t.he effect of the Court's sanction. . 

'l'ho mere sanction, without any declaratiOn aH 
to its effect, be says, is useful in affording n check 
ou dishonest or incapable guardians; an~ be does 
not think it necessary to protect the al_wnee by 
declarin"' its effect, because the law as 1t standf! 
affords him a sufficient guide. 

187. Mn. R. RY. A. L. V. RAMANA PuNTULU 
GAnu SunoRDINA1'E JunGE OF l1AnunA,-
agree~ with .Mr. ~u~tice _West "that bona jide 
transactions affectmg the 1m moveable properLy of 
minors, entered into by certificated a~mi~istmtors 
with the previous sanction of the D1str1ct C~mrt,, 
should bind minors to the same extent as aheua­
tions made by the managing members of undividecl 
Hindu families." 

188. 'l'uE HoN'nr.E Mm Hu~IAYUN .JAn, BAuA-
concurs in the Government of India's proposals. nun,-

183. 'l'uE RESIDENT AT HYDERADAD- agrees with the Government of India, _but would . 
concurs in the Government of India's proposals say" in .the absence of fraud (or collusiOn) on t-he 
regarding the first point. He further ma~es the part. either of the guardian or of the purchaser." 
following suggestions:- 189. Sm CHARLES TuRNEit-

" 'I'he powel'ij of a guardian who owes his status writes as follows:-
to the mere act of tho Court ~hould be _ specially "The 2nd clause of section 18, .Act XL of 
defined at the time of his. appointment, and 1858, does not confer on purchasers a t_itle which 
should be limited to 11ll nets necessary for the the minor tnay not clispute. The sanct10n of the 
efficient l.nanagement of the estate, the best lines Court implies that the tmusaction as presented 
to fvllo1v. p1·obnbly being those laid dowu for the to it appeared to be for the inte1·est of the minor. 
duties aud liabilities of truatees. t .A.uy aliena.- Iu order that the p1·operty of minors may not be 
tions extending beyond short . lenses, and any depreciated by the difficulty of making as valid 
expenditure from the estate upon marriage or a title as can be made by an owner, it may be 
other ceremonies, should b1~ prohibited except desimble to enac~ that where the Court is satis­
under the order of the Court." lied that the full market-value has been given 

[Please also see remarks by 11fr. Justice West for the property ·and [? thnt the guardian] has 
in paragraph 112, aupm.] secured the investment of tlle price in certain 

VJI.-Wh,..tl1er (if clm1se fJ of section 18 of specified securities, the title of the pnrcl1aser!l 
Acts XX of 1864 and XL of 1858 is 1·etcti11P.d) ·it shall be defeated only on proof of fraud." 
11hould not be madtJ clea1· that tlte e,(fect of the 190. SIR CHARLES SARG&NT-
Oourt's sanrtirrn to sell, a.licnate, 4·c., m111 ·irnmove- th' k tb t'tl · d 1 tl r ' 'th th 
fl.ble p1·ope1'ty is to give tlte pr1rcha .. ~cr a· good t·itle · Ill s e 1 e acq~u·e 1Y Je a 1000~ WI . e 
to aucll properly, in the absollce of fraud 01• collu- tchonse~t of the Com·u should be conclnsl\'e agamat 
aio11 011 his pMt. , e mmor.• 

191. TnE HoN'DLE MR. PAuL-
• See Home Department'• ProceedingaNo. 168 for October, discusses the case reported in I. L. R., 5 ()a!., 363, 

.l~2:.'Cf:v:~ m, Indian 'l'nl.• Bill." [! Indian Truata quoted by Mr. Justice Melvill, which, he says, he 
.Act, ll of J882.J does not understand to ha.ve decided that a I!Bnc-



Pur VIl THE BOMBA:Y GOVERNMENT GAZETTE, APRIL 8, 1886. 62 

Precis rif the Opi·hions 1'eje1-red to .in ,pamg·raph 1 of the Statement of Objects and 
. Reason.~ of the Gtto.rd·ians o.nd Wal·ds Bill. · 

(Point Vll.-P~U~ct of Com·t's sanct·ion to cdienations.) 
tioned S!•le cannot be impeached on ordinary 
grounds .. 1\lr. Paul " con<:oives that tho object of 
dause 2 of section 18 of the Acts was to prevent 
any suchdealingsas those prohibited without sano­
tion, and that the sanction is required for the 
benefit of the minor, and has no reference to the 
security of the purchaser." He "doubts the 
wisdom of discharging guardians from responsibi­
lity for such transactions or of protecting pnt·chas­
ers in them, unless the transactions are capable of 
bearing full scrutiny," and he "does not see how 
the depreciation of price in such a transaction can 
be avoided without accepting the risk of affirmin"' 
t.rnnsactions injurious to iufauts, and · so doing 
more harm than any such deprecintion in price 
can do." 

192. Mn. JusTICE STR.\IORT-

thinks sanction shonld, except where it has been 
obtained by fraud or misrepresentation, be con­
clusive of the vendee's or mortgagee's title. 

193 .. llfn. B; W. CotviN-
weuld do away altogether with the necessity for 

. ~auction (see his remarks in paragraph ll!J of 
precis). 

194. Mit. Du·rrrOIT-

writcs with reference to the Government of 
Tndia's proposal ns follows :-
" .I would have a. scpam.to section in the Aot 
enunciating this principle ; but I would not con-

• line it to cases in which immoveable property is 
aliennted with the s1mction of the Court. I think 
tbnt guardians should be allowed to dispose of 
moveables, nnd to make tempornry nlienntions of 
immoveables, without the sanction of the Court, 
and to aliennto immovenbles permanently with 
the sanction of the Court; nud thnt as regards 
both sets of cases the full authority of tho guar­
dian to bind the minor, except of course in the 
11vent of fraud and collusion, should be declared." 

(Please also see his remarks in pnro.graph 161, 
.mpra.) 

· 195. LALLA GmDHAltl LAL-

considers that, " nu nlienation mnde by a. guardian 
with the Court's permission should be bold con­
clusively binding on the minor unless he proves 
fraud." 

196. U~L\.R BAKHSR-
suggests that tho sanction of the Court should 
have no more effect than this, that the transac­
tion shnll be presnm~d to be binding on the minor 
unless he proves that both the guardian and the 
purchnser were guilty of fraud, or that the .sanc­
tion was obtnined by misrepresentation which 
was known to the purchaser. 

197. :llR. BEHARI LAL BASU-

Sqggests tlint the enquiry made by the Court be· 
fore giving snnction ~hould not boa summary one; 
and that friends and well-wishers of the minor 
should be given o.n opportunity to oppose an appli­
cation for sanction, and should be allowed to 
prefer an appeal ·agninst the sanction when given. 
.With these safeguards, he would enact that the 
ll!l.nction makes the transaction valid to all intents 

and purposes, and that .the minor may impugn it, 
on renching his majority, only on the ground of 
fraud or collusion. 

198. J,rEU'l)EN,\.NT-OOLONEL GRACE­
npproves of the Government of India's prop,osal, 
but would nlso insert "wnnt of necessity ' as a 
ground for disputing nn alienation. 

199. THE Jumcu.L Co:~mrssiONEit oF BmTrsa 
BlT!tl{A--

deprecntes the amendment suggested by the 
Government of India. He writes :-
" 'l'ho materials after the examinntion of which 
sanction is given nrc very unsatisfactory, and mis­
takes· nro often mnde. Looking to these circum­
stances, the title now given under the Act seem11 
to me quite sufficient, and not too precise to be 
dangerous." 

200. Mit. H. MusPRA'IT-
says the Com·t merely nets upon a one-sided state­
ment or on proofs adduced by the npplico.nt; and 
he would not, therefore, treat the sanction a.s 
conclusive evidence of the real necessity for the 
transfer when the wnrd, after nttu.ining majority, 
dosiroa to impeach the nlienation. . 

Regarding the question of sanction, he further 
writes as follows :-

"I have found it o. good plan to direct a Civil 
Court o.min to mnke enquiries and to see that the 
creditors really do bold bonds, &e., duly executed 
by the previous owners. 

"I think it would be advisable also to allow the 
District Judge to give his consent to the minor's 
representative jointly with the co-sharers creating 
under-tenures or giving long leases to parties wish­
in~ to employcnpital on great industries such as tea, 
coffee, chinchona, quarrying, &c., on portions of 
an estnte from which little or no profit is derived. 
Tho powers to the Judge on o.ll these matters 
should be clearly defined, and he should hnve to 
sit with, say, two Assessors unconnected with 
either party when deciding such matters. Before 
any decision :wns given, the Judge o.nd the As­
sessors should determine in what way publicity 
should be given to the applications to enable 
the reversioners or friends or any one to show 
cause ngainst the said applications." 

201. BAnu KoYLAS CrroNDJ<llt GB:os&­
considers it unnecessary to make any such amend­
ment as that proposed by the Government of 
India, because it is, he says, o.lwo.ys under8tood 
that the Court's snuction will avail nothing if it 
was obtained by fraud or collusion. 

[See also remarks by-
Mr. J notice Mel viii, in paragraph 78 of prOOis; 
Mr. Wigram, in.paragraph 107 of precis; 
Mr. E Bnrclay, in paragraph 109 of prooia; 
Mr. J. W. Chisholm, in paragraph 1741 of 

precis; . 
Mr. Justice Field, in paragraph ~of pNaia; 

and ' 
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Precis of the Opiuim1s 1·fjerred to in. pa·mgmph 1 nf the Statem~nt of nbjects and 
Reasons of the Gua1·dians and Wa1·ds Bill. · 

(Point Vlll.-Emtension of new law to Presidency-towns.) 

Khan Ahmed Shah, in pa.ragrllph 296 of Referl'ing to sections 2 4 5 and 10, ei seq., of 
precis.] Act XL of 1858, he argu~s :bat there· is no local 

limit to the operation of certificates nuder . the 
Point 1'1/1.- VIII.-Wite/ltel', if it slto!tld be decided tn con- present law. He continues:" Consequently.! d,c• 
F.ntnMon Q,f solidate the la10 jo1· tlic 10/iole qf B1·itis/i. I11dia, t!te d 
""" ia'" to 11ew Act sltOlcld not be exte11ded to tlte origina.llocal not .see nny objection to mn,king ~he ,guar mn 

8 

Prr>ia"TTC!'· power extend generally to nil the mmor s pro~erty. 
'""'"·' · .im·isdiction of t!te Presidency llig!t C01wts. It does not, of course, follow that the nuthoritJ: of 

Jbl 

202. The Government of India thought this .the Court sHould be req'uired to warrant dealmg 
might be done, a section like section 150 of Act with a miuo1·'s property in all parts ~f the .c~untry : 
V of 1881 being inserted to abolish the old but where a guardian ofthe estate 1s reqmred, I 
jurisdiction. One advantage would be that the do not see why all the property of the minor in 
Government would be placed in n better position Iudiu 01• at least in the Presidency, should not be 
than at present for dealing with the question of in his' charge. Any inconvenience which . might 
the local· operation of a guardian's appointment, arise from the property being widely scattered 
and this might be arranged fot· by the ins~t·tion might be remedied by giving the Court power to 
of a section like section 59 of Act V of 188~, limit its appointment to :<pecia.l property." fbJ 
making the appointment of a District Court . 208. Mn. JuSTICE STRAIGHl'-
opemtil•e throughout the province and giving . . . . 
tho High Courts power to make au appointment says the _proposal t.o et~act a provtswn sumlar to 
to hold good throughout the entire local extent the provtS_J to s~ctwn a9 o_f Act V, of 1881 would 
of the Act. A further question would, it was said, obvn~te d1ffi?ultt?s of a kmd whtch have _more 
arise in connaction wtth this point, namely:- than once ltl'!Seum the North-Western Pl'OVI.nces. 

(b) wlwthm· the Courts in appointinr1 g1~ardians 209. M:R. H. J. SPARKS- · 
of pmpe1·ty slw11ld 11ot be given power to 1nake ap­
llointments limited to particrtla1· property. 

The remarks contained in the following para­
graphs. which refer to this last point are markod 
" [b]" on the mat·gin. 

203. MR. E. BARCL.I.Y­
thinks it might be advisable to make the· new 
Act applicable" to the Presidency-towns and to 
the· High Courts;" but says that if this is done 
sorne difficulty might be felt in dei:lnt·iug 1vho 
should be the tempor11ry manager of a minor's 
estate in a !>residency-town pending an applica­

. tiou for a certificate of administration. 
He suggests that a certificate of administration 

should be nmde to extend throughout the pro­
vince in which it is granted, and where specially 
so ordered by the Court granting it throughout 
the local ex~enL of the Act; the powers of a 
temporary munager (iu the 1\{ufassal, the Col­
lector), however, extending only over his own 
district. · 

He thinks the suggestion on point (h) ·should 
not be adoptod, because questions might arise 
as to who should represent the minor on legal 
proceedings being taken in respect of property 
not comprised in the limited appointment. 

204. 'l'HE llfADRAS BoARD OF REVENUE­
have nothing to urge against the proposal to 
ex~nd the new Act to the P1·e·aideucy-towns. 

205. Mn. JusTICE WEST-
. approves of that proposal. 
. 206. · Me. JuSTICE 111ELVILL-­
approYes of all the Government of I nditl's pro­
posals under this bead. 

207. THE HoN'nu :t.fR. PAUL­
thinks the law for the Presidency-towns and the 
law for the Mufassal should only be assimilated if 
the former ·is found suitable for adaptation to the 
Mufa.sse.I, as, being the more oomprehensive, it 
should in his opinion form the modal for legisla­
tion. 

approves of all the Government of Indi1L's pro- [bJ 
posals under this head. 

210. .MR. B. W. CotviN-
approves of the proposal to enact a provision 
similar to the proviso to section 59 of Act V of 
1881. 

211. M:R. DuTUOIT-
considers tl,lere can be no oujection to the pt·o­
posal tha~ a District Court certificate should hold 
good for a province, while applications for a certi­
ficate to hold good for the whole of British Inclin 
should be mad~ to the High Court . 

2}2. '!'HE LIEUTENANT-GOvERNOR AND CHI EP 
ComussroNER, N OltTU-W ES'rERN PROVINCES AND 

Ouou,-
approves of the proposal to insert a 
section 59 of Act V of l881, and 
proposal on point (IJ). 

21:3. M:n. BEaAn, ·LALL BAsu-

section like 
also of the 

considers it desi~able that the special procedure of 
the Presideucy-towns should bo abolished and the 
proposed Act made applicable to them as well as 
to the l\1ufnssal. 

[b( 

In reg~rd to point ·(b), he says there may be hi 
instunces in which a provision like that proposed 
by the Govern mont of India may be required, but. 
he thinks it preferable that one person only should 
have the responsibility of manging the entire 
estate of a minor. 

214. 'J.'m: HECORDER OF RANGOON-
sees uo objection to any of the Government of•[h( 
India's propostLls under this 'head. . 

2 L5. THE J uorciAL CoMMISSIONER or BRITISH 
Bun~rA- · 
sees no objection to the extension of any <>eneral 
consolidated Minor's A.ct. to the Presidency~ towns, 
or to t.he proposal. on pomt (b). · · 1 h 1 

216. Mr. J. KNOX WIGHT- · 
considers the Government of India's proposals a [b 
moye in the right direc~ion. 1 
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Prec:t:s of the Opinions .1·e[errcd to in parag,·aph 1 of t/,c Statement of Obj~cts and 
RecUJons of the Ouanlians and Wcwds Bill. 

(Point IX.-Personal application ojnew law.) 

floinllX. ­
Prr~~(mal ap­
plic(ltion of 
I((J IIJ/{1/1', 

[See also remarks by-
Sir Charles Turnet•, in paragraph 221 of precis; 
the Judges of the Calcutta: High Court in 

paragraph 226 of precis ; ' 
the Ho~'ble Mr . .()'Sullivan, in paragraph 2~8 

of precis; . 
· Sir Charles Sargent, in paragraph 25•1 of 

precis; and 

Lalla .Madan Go pal, in paragraph 351 of precis. J 
IX.- Whether the proposed new Act shou.ltl not 

be conjin-.(l to Hin.d11s, J1£uhanunadans and Bud­
<lhisfs, and othe1· pe>·smts who hnvc definite pr.rsonal 
laws, and the Ew·opca n B·ritish J/ inod Act,· XIII 
of 1874., made· OJ>pl·ica/JI.e to all other classes of 
Jlc >·sons an(l it8 operation c.rtendell lo the >vhole of 
]/,·itish India, ,:ncluding the P?·csidcncy-lott'!l.,, the 
j 1w isd·iction of the lli17h Oou.l'is in respect of 
Bm·opccm British ?m:nors bein!l abolished. 

2 17. The Government of Indin.'s views on this 
question were stated ns follows :-

" As r.egnrds the classes of persons to whom the 
proposed Act should apply, it may be observed 
~hat Lhe division which t~Je law at p•·eseut makes 
into European British subj ects on the one h>LtHl, 
and all other persons on the other, involves the 
continuance of a state of things which is now 
passing ;Lway, and appears, moreover, to be based 
on no itelligible principle. It is not clear, for 
instance, why au Eurasian, who, though uot tL 

European -British subj~ct, is for all prtLcticnl ptn·­
poses on exactly the same foot.ing, should uc 
placed in the matter of gtumlia.uship in a different 
position from >L Em·opea.n British subject. Iu 
this matter (;he only true disLiucf,ion a ppears to be 
that recognized in the Succession Act., namely, 
between such persons as Hindus, Huluunnm,dans 
and Buddhists, who have definite personal laws 
which the Government arc bonnd to respect, and 
other persons who possess no such laws. From 
this point of view it appears to the Govnruor 
General in Council t hat the present oppot·tuni ty 
might also conYeniently be taken to make Act 
XIII of 1874 ~the Europtmn :B~·itish Minod Act, 
187,~) applicable to the latter class of persons in 
the same way as the Succession Act is made ap­
plicable to them. If this were clone, Act. XIH of 
1874 might he extended lo the whole of Britisb 
India, includin~ the Presidency-towns, the juris­
diction of the High Courts in respect of European 
British minors bein"" at the same time abolished. 
The proposerl new Act would then UH applicable 
to 'Hindus, Muhnmmadnns, Buddhists and other 
por~ons exempted from Act XIH of 18i4, an.d th(• 
law in regnnl to minors would be rendered simple 
and complete.'' 

218. l\h. 'N. WtLSON­

approYes of these proposals. 

219. MR. E. BARCLAY-
. thinks the new Act should apply to a.IJ minors 

being British subject-s and posse~setl of propet·ty 
in British India, 10>xcept infant member~< of an un, 
di1·ided Hindu family possessing merely an un-

n.-20 

divided share in the family property. ••It would," 
he continues, "probably be thought advisable to 
inc01·porato some of the provisions of the European 
British Minors' .A.c~. 1874, in the new Act, bat 
I think, as a genero.l rule, the certificated ad­
ministrator should be appointed guardian of the 
min01·'s person. It would not, I should say, be 
desirable to appoint the temporary manager guar-
din.n of. the person." . 

Mr. Barclay raises a question as to the power 
of the Indian legishLture to abolish the jurisdic­
tion of the High Conrts over infants. · 

220. ~rRE l\!AnnAs BoA!l.ll oF REv&Nu~~:­
concur with the Government of India. 

221. Sm CHAnr.r.s •runNER-

writes as follo1vs :-
"An Act similar to Act Xll£ of l87•t might be 

framed, applicable to 11H Courts, including tho 
chartered High Courts, and dealing with minors 
of ,.J[. CJ•eods aml mces, provided that it does not 
abridge auy of the useful powers at present pos­
sessed by the churt.ered High Courts, that it con­
tains a declar·ation that in the selection of gunrdians 
regard shall ue had to the personal lnw of the 
minor, and that in making provision for ~he cus­
tody of the property of the minor who is a 
membf'lr of an undivided Hindu family, the Court 
shall, except in a' case iu which it is established 
that the interests of the minor have been actually 
imperillecl, abstain from interference with the 
powers of the managing member. · 

"'!'be object of the bw is to provide for tho 
nmintenanco and education of the minor in :~ 
man ner suitable to his means and position and tu 
pt·olect his p'roperty, nnd the snme measures which · 
would secure these results in tho cnl!e of Euro­
peans, Eurasians and Na~ive Christians would or­
dinnt·ily uo appropriate to the case of persons of 
other race!! or creeds." 

222. MR. JUSTIC~ WEST­

writes :-
"A new Act should, I think, extend to all 

cia ·scs of the community. I cannot see why thiH 
scope might not be given to it. It would taku 
for granted that under different laws there were 
tmtuml or legal guardians, and pt'OceP.d on that 
un.sis to pt·escribc their general duties and defino 
their rights.'' 

22:). Sta CiiAKLES SARGEN1'-

thinlcs that as regards the separate property of a 
Hindu minor, and nil the property of other mino111 
"the gener:d provisions of th~ Act of 18G4 might 
be retained and pxtemled to Europeans a.s well 
as ua.ti ves." (His suggestions for the amend­
ment of the Act in detail arc uotecl elsewhere.) 

224. .\IK. Jusrlcr. MtLVILL-

approvcs of the Government of India's proposals . • 

225. 'I'm; HoN'DLE MR. PAilL-

does not see that any clistinction need. be mado 
bot ween the various races, except us to tho per­
sons to be selec_ted or recognized. as gaardiaua. 



65 THE BOMBAY. GOVERNMENT GAZETTE, APRIL 8, 1886. [PART VI 

P1·ecis of the Opinions ?"efm~·ed to in par? graph 1 o~ tlte St~tement of Objects and 
Reasons nf the Gua?·dtans and 11 ards Rzll. · 

(Point IX.-Personal application of new law.) · 
996 T · C H 11 conferred on the Supreme Court by .section 25 of 
·- • HE JUDGES OF TilE ALCUTTA IO .th L tt , J> t ' t f l874 ·'l'hissectionauthor-

CouRT- e e e1 s a en o · . 
ised and empowered t,he Supreme Court t? appomt 

concur in the views of the Government of India,. 
and, if they are cauied into effect, consider there 
would be no objection to extending the provisions 
of both Acts (that for Hindus, &e., and. ~liat for 
all other persons, including European B;thSh sub­
jects) to the Presidency-towns, care bemg, how­
ever, taken to preserve any special jurisdiction at 
present \'ested in the High Courts. 

227. Ma. JUSTICE 0LD~'IEI.D-

writes as follows :- . 
"I think Act XIII, 1874, might, 'as suggested 

in the Resolution of the Government of Indin, be 
made applicable to[? persons other than] Muham­
madans, H;indus and Budd)lists in the snmo way 
as the Succession Act, with such modifications as 
mny appear called for. 

"The powers in section 16 [or' Act XIII of 
1874] confet'l'ed on guardians would be generally 
too restricted, and I see no object in requiring 
t.he Court's sanction to 'alienations, except in the 
cases refert·ed to ill paragraph 8 of' the Resolu­
tion." 

. 2·28. MR. JUSTICE STRAIGHT-

considers the principle put forward by the Govern-
ment of India is a sound one. · 

229. llh. B. w. COLVIN-

tltinks the Government of India's p1·op~snJs cor­
ro:>ct. 

230. l'lln. IV. DuTHOIT-

contests the views expressed by the Government 
of India, as to the propriety of having separate 

. enactments for Hindus, &c., and for ~nropeans 
. and the like. He sees no necessity for niakiug 
any such classification, and disapproves of the pro-
posal on the grou11d of its being open to the 
objections attending "class legislatiob." He advo­
cates the enactment of a Ringle general law appli­
cable to all classes; and l1e suggests that it should 
?e based on Act XIII of 18741 (see paragraph 291, 
l?J_fra). · . 

23l. THE LIEUTENANT-GOVERNOR ANIJ CHJEP 
COKIIIISSIONKR, NoRTH- ,/!{Esr&R:-1 .PROYINCES ANn 

.Ounrr,-

says the proposals made by the Govo•·nnumt of 
India require full and ma.tut•o cbusiderntion. 

In regard to the proposed extension of Act 
.XIII of 1874, he '1'17rittlS :-
. "The special jurisdiction of the chartered High 
Cou_rt of these provinces over European Briti~h 
sub3eets seems to stand thus. Section 12 of the 
J,ebters Patent of tho CoUt·t confers on .it the 
like IJowet• aud author!ty wi~h respect to the per-
1:!0118 .and estates ·of tofants within the Not·th­
''iVestern Provinces as that wltich is exercised ·in 
th~ Low~r Provinc!!S by the Calcutta Ifigh Cou1·t .. 
I~ 1s behe~ed that the Calcn~ta High Court exe1·­

CISCS over 1nfauts the same JUrisdiction thnt .was 

guardians and keepers for infants ani! thetr estat:s 
according to the ordet· aud course .observed m 
J<Jngland. '!'be J,ieuteuant-Governor ts aware that 
Act XIII of 1874 is in most .respects ·a reproduc­
tion of the law· of Englo.nd regarding min.ors, and 
he reco.,.nises the "'rent admntage of havmg that 
law cod'ifiod in a r~ndily accessible form. '!'he ad­
visability of conferring o.n the District .Courts a 
jurisdiction concur.r~nt WI.th that of the Htgh Court 
over European Brttt~h ~mors may, p~rhaps, als.o 
be conceded. But 1f, m the o:>xerCise of thetr 
jurisdiction, the clmrtered Hi.g? Courts no'~ hav~ 
regard t.o domicile in detet·mmmg thP. periOd of 
nonage and other mt1tters, Sir A.IEre~ Lyal~ would, 
in the event of the proposed legtslatwn·bemg pro­
ceeded with, preserve theexisting practice ofthoie 
Uonrts, and extend it, in the case ()f. ~nrope~n 
British minors, to those portions of .Brtttsh Indta 
to which Act XIII of 1874 now applies. " 

In regm·d to the pt·oposal to pass two sepnrate 
Acts, ·uiz., one for Hindus, &c., and oue for Eu­
ropeans and the like, he writes :-

"'l'hc diyision of the population into two 
classes -,(a) those poss.essed of definite personal 
l1~ws which the Government is bo!lnd to respect, 
and (/1) other persons who posso:>ss no such laws­
seems open tp objecti·Jn. It is true that this divi­
sion was adopted in the case of Act X of 18();; 
and Act V of 1881; but the subject now nndet· 
discussion nnd that covered by the two Actti just 
l!n.med diffPr in some impo!·tant respects, and in 
any case it would seem that the appropt•iato:>ness of 
tho pt·oposed division should be decided en. it:; 
merits, and that it should not be adopted me1·ely 

· on the ground of analogy. It would seem to be 
considered tha£ European British subjects, Eura­
sians, PU.rsis, Jews and the other miscellaneous 
classes of persons to whom Act V of 1881 [ ? X 
of 1865] applies have no definite personal laws 
which tbe Government is bound to respe.ct But 
it .has already been shown that European British 
mmors have a definite j>ersonal law, viz., the law 
of England ;, and it seems hardly appropriate to 
place these persons in th<: c.ategory of those who 
have no personal laws winch the Government is 
bound to respect. Besides, the distinction, as now 
worded, seems likely in practice to offend the sus­
ceptibilities o.f some of those classes of }Jersous 
who Rre cous1dercd to have no personal laws .thaL 
the GoYe•:nment ~s bound to respect, since it might 
?rcn~e au un press10u that. the Government regards 
Itself as bound to respect the special laws of Hindus 
and .Muhammadans more than those of Europeans 
and other classes of tho community . . If a measure 
\vere passed on the lines now indicated it would 
be di~cul~ to secure to any of the cla~s~s afl'ccted 
~he et~Joy~nent of their own pet·sonal law, by the 
u.1s~rt10n m tl!e contemplated Act; of a section 
Slmtlar to sect10n 332 of Act X of 186.) which 
empowers t.he Governor General to exer~pt any 
t~ce or tl'l.be fr~m the operation of t·he Act. 
:Such a sectiOn Uitght, indeed. be t1o.eJ 

r - to exempt 
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P1·6cis. of th~ Opinions r~fen·ed to in pa·ragmph 1 of the Statement nf Objea!s antl 
· ·Reasons of the Guardictns and Wa1·ds Bill. 

(Point lX.-Pe1·sonal application of 11ew law.) 
( P1·opnsed consol·idation and neaessity jo1· new legisla.tion.) 

a race or tribe which might be found to have 
·a definite personal law which the Government wns 
bound to respect; but its effect would be to bring 
the tribe so 'exempted undet• the second Act 
rofermd to in paragraph 13 [of the Hesolution), 
which would apply primarily to Hindus', Muham­
madans and Buddhists. l~or these reasons it 
~ocms desirable that the distinction recognized 
m the S~ccession Act. should be not applied in the 
presel\t mstance without a full consideration of 
all the consequences that may flow from it." 

232. CoLONEL C. A. llfcMAIION-

a.pproves of the proposals of the Go'-:ernment of 
India. 

233. SAR D,\R GunDJAL SINGU­

approves of the proposed class distinction. 
23·t. LJEU'rF.NANT-COLONEL GRACEl-

thinks that" if it khonld be ·decided that a n·eueral 
consolidated A ct is ueccssary for the protec~ion of 
the person and propcrt.y of miuors throu..,.hout 
British India, it should be ou t.hc lines of tb;Suc­
cession Act, and apply tu lliudus, :i\[uhamrnndans, 
Buddhists, ~c., as mentiuued in parngrroph .l::l of 
the Hesolutwn" 

235. · THE R!:COJtD ER o ~· llANGouN-
sees no objection to the G·overnment of India's 
proposals. 

2:3G. Tm; JuDICIAl, CoMmsswNJ::n or Bttn·I~H 
Bum.rA~ 

thinks it would be in overy ml.y tlesirable to carry 
· out the prvposals made by the .Governmeut of 

India. 

~37. TuE CHIEF ComussiONER OF BP.ITISTI 
BuRMA-

thinks it wmild doubtless be desirable to carry ont 
the·Government of India' s proposab if any con-
solidated Act is passed. . 

238. :Mn. J. KNox WIGHT-

considers the Government of India's proposals a 
move in the right direction. 

239. CoLO~EL W. Hn.L-

agrees with the Goverurnent of Inclia as to follow­
ing the precedent of the Succes~ion Act. 

240. Tm: R}:sJDE!\''1.' AT HYDER.t.BAD-

agrees with the Government of India. 
[See also remarks by-
the Hon'ble Mr. O';;ullivan, in paragraph 2 ·~8 

of precis ; and 

.Mr. R. J . Crosthwaite, in paragraph :!7:3 of 
precis.] 

P.·c·P•:•>·l . 2-il. 1 n ~he following parng1 n,phs (2·l2 to 28:l) 
•oll.<o/,dai•?" are noted the remarks a1 d sum•estions of Local 
a mi n~..~...···.:~ l/!f G • '"' 1 
(or r.••• - · overnments and officinls rulativ.:J t o the proposet 
'l•u'•'a tio<~. consolid11tion of the law relating to minors, a.nd 

to the neeessit.y for new legislation on this su bjcct 
at the present time. 

242. Mn. H. Wtonui-
considers it highly desirable to co.nso)idate - the 
law. He mentions that tho Madra.s lRw ia con­
tained in the following enactments :-

Mndrna Regulation V .of 1804; 
Mndrn.s ·Reguln.tion X of 1881, 
Act XIX of 18·n, 
Act XXI of l86f>, 
Act XVI of 1858, 
AcL XXVU of 1860, nnu 
Act IX of 1861. 

Iri regard to some of these enactments he con• 
siders it desirable that amendments should be 
made as indicated below:- . 

He refers to a decision of the 'Madras Higlt 
Court that under ll·ladrn.s Regulation X 'of .1831 
the Civil Courts haduo jurisdiction to appoint a 
guardian where the Court of Wards might ta~e 
an estate in hand hut did not do so ; and suggest!! 
"that in the cnso of all large estates, whether 
t.bey pay revenue to Government or not, tho 
Court of '\Vnrds should continue to exel·eise jm·is­
diction, and that in smaller estates, where tho 
minor is the sole heir, or where a distinct branch 
of an undivided fltlllily becomes, l>y the de:tth o£ 
its head, representecl hy minors only, ~he District 
Court sl10uld hn.ve jm:isdict.ion to appo.int a guar­
dian, nn<1 that preference should be gtven to the 
mother, if of sufficient capao.:ity ; " :mil further, 
us regard!< the custody of minors," thnttbe Court~ 
should follow the same rule in the case of those£ 
subject to the. Succession Act us in the case ot 
those not subject to it., namely, that the Cour. 
should do in ev£-ry case what it considers bes1• 

for the interests of ·the minor.'' 
He HIIJS Act XIX of 18·11 is very rarely used 

because upplicntion under it must be made within 
six months. 

And in regat·d to Act IX of 1861, he says:­
" Applications under this Act have been made 

to me reg:mliug the custody of 'Muhammadan 
dtildren who!W parents were dead and disputes 
had arisen between the pa.ternnl and maternal 
relatives. I ohvnys felt a difficulty in deciding 
whethur I ought to follow the Muhammadan 1<!-w, 
or refuse to appoint as guardians persons excluded 
by s<Jct.ion 1 \J of Regula.tion V of 180,1.'' 

~B3. :i\IR. HuTCHINS-
gh·es a list uf the enactments in fo1·ce m t.he 
Madras Presidepcy regarding 111inors. 

244-. ~fR- PLliM&.R-

also gives a list, mid says his experience has been 
that the la.'v in M:u.lras (so fu.r as it refers to 
miuorK not subject to the Cour~ of Wa1·ds) ·hal:! 
bei•U practically inopemtive. 

He agrees that a case has been made out for 
the :•mendment of the 13om bay arid Bengal Act'!. 

:H1i. 'l'uE lloN'm.E Mxr..l:Iu:r.tA'YON .lAH­
npproves of tho pwpuslLl to co~solidate and 
amend the law. · 

:l·lG. .MR. E. IIAJ:Cl.AY-

.approvcs of tho proposed consolidation and re­
('UUCLmcnt. of Mailrns Regulation V of JSO.Jr, 
Act XL of 1858, Act XX. of 1864 and Act Xlll 
of 1874. · 
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P~·ecis of the ·Opinions ·,·ifelTed to in prL?·ag?·aph 1 of the Sto.tement of Objects a11d 
· Rettson:; of the Guardians and Jill ards Bill.. . 

( P1·oposed consolidation and necessity jo1· new legislation.) . 
247. Mm ANSAR·UD-DIN- the Govern rne.nt of India's propo~al to cousohdnte 

· the whole law for Bdtish Indm, nnd suggest 
quo~s the Regulations and Acts in force in Mad- (paragt·aph 8 of their Proceedings) that the new 

.ras, and says he does not think they require. any Act should extend not only to minors bu~ to a!l 
amendment. If tho proposed consolidation is persons incapacitnted by sex, infirmity or lmprt-
carried out, he recommends that the Madras law 

· h sonmeut from managing their property. 
should not be modified during t e process. '!'hey note that on the passing of the new Act 

248. THE H~N'DLE Ma. O'SULLIVAN- the Jaw relatin<> to tho Mndras Court of ·wards 
thinks "an Act, founded upon Act XL of IR58, will require re~casting; they remind the G~>''ern-
might be applied to the whole of_ British India mont of India that the Jl.!adras law relatmg to 
and to all classes of minors, except m cases -where minors is contained in the following enact-
the Court of Wards has intervened." ments :-

241. 1tfR. J. w. HANDLEY- .M:ad. Reg. III of 18021 Act XIX. of 1841 
Mad. Heg. V of 1804 . Act XXI of I 855 

doubts whethet· any amendment of the Regula- ~lad . Reg. X of 1831 Act XIV of 1858, 
tions (which he cites) in force in Madt·as is and Act IX of 1.861; · 
required. He thinks all that iB necessary would 
be a' short Act giving the Courts power to appoint 
guardians · for all minors for whom no no have 
been otherwise appointed (i .e., those who have 

"not been taken in hand by the Court of Ward~) , 
and this only in the event of the High Cou!·t~ to 
whom the question had been refen:ed, demrlmg 
that Madms Regulation X of 1831 cannot be 
construed so as to give this extended power as ·it 
st-ands. 

He dopre011t.es any legislation which would 
further facilitate the interference of the Courts 
with the action of guardians by relationship or 
appointment, thinking it best, for reasons which 
be gives, t-hat suits against tl1em should not be 
cn.couraged. 

250. Mn. P. S&EENA\'ASA RAo, JunGE OP l 'UE 

l-fAni!AS CounT oF SJIAI.L CAus~-:s,-

a.greeing with ll:fr. Handley, " de~rec~tes any 
legislation which would uunecess:wlly mterfe rc 
with" the "liberties of the people,'' and shows that 
the policy of the Madras legisln.ture has :d-ways 
been to avoid such in terference. On the question 
of the power of the Courts to n.ppoint guardians 
for minors who have not been taken in hand by 
the Court of Wards, he quotes authorities show~ · 
ing that the Courts have full p0.1vers in such· 
cases, but he would not object to a short Act 
declaring the law. 
. 2f.il. . Mil. G. MUTl'USWAMY CJIE'l'TIA&­

cites the law iu force in Madras, and says he 
considers further legislation unnecessary. 'l'ho 
only point in which t hat law fails, he says, is thnt 
it does uot reach small es t:~tes j but this is un­
&voidable, both because of the peculiar constitu­
tion of Hindu families , aud because the Collectors 
are already overworked. . 

He agrees wit.h l\11'. Handley in thinking n. 
short declaratory Act might be passed of the 
nature, and in the circumstances, noted iu par:\­
gru.ph 249 of this precis. 

252. 'l'Hl!l MADRAs BoARD or REVENUE-­
say the necessity for amending the law reh1ting 
to minora and other disquali.jied persons in the . 
Madras Presidency has long been acknowledged, 
IWd that some years ago a. Bill was dmwn up to 
introdure the requisite amendments, among which 
we1·e some of those suggested in the Government 
of India's Resolution. The Board concur with 

and they sun-gest that care should be taken to 
clecln.re in tl~e new Act that its provisions shall not 
extend to such estates, under the jurisdiction of 
the · Court of V'l'ards as the Court of Wards may 
think proper to take under its protection. 

253. SJ.R CIIAI!LES 'l 'UitNER-

n-ives a review of t.he law in force in the M~drns 
Pt·esidency, showing (1) that it is, as interpreted 
by the Courts, defective in th11t it leaves certain 
minors without adequate protection, and (2) that 
it fails to provide sulilcieutly for the representa­
tion and protection of minors whose propet·ty be­
comes the subject of litigntion. His remarks on 
the second of these points will he found abstracted 
in ot-her parts of this precis : his remarks on the 
fi}'st point show-

(n) th11t "the Civil Courts in the M:ndms l>re­
sideuc.y have, in the mutter of guardianship, such 
general powers as are ·iuhercnt in Uonrts which 
have jurisdiction to tt·y all snits of a civilnatnt·e 
except where such jurisdiction is limited by enact­
ment, and the District Courts hn.ve the powm·s 
conferred on them by the Regulations and Acts;'' 

(b) that nuder n High Court ruling of 1~7·1, 
sect ions 3 of Madras Regulation X of 1831 is 
held to give no power to n.ppoint guardians for 
minors whose estates the Court o·f \•Vards could 
hnve, bnt has not, taken under its management, 
or for minors entitled as co-pa rceners to estates 
paying revenue or rent directly to Government; 

(c) that under section 3 of 1\Iadras Regulation 
V of 180·~ the Loon! Govel'llmeut mny decline to 
p:tss an order bringing an estat.e under the Court 
of Wards, although the Collector has made a report 
with a view to S'Jch au orde t• being passed, and 
that it is obviously nnrensouahle to expect the · 
Local Government to pnss such au order in the case 
of raiyatwari estates (supposing the term "pro­
perty" to include such estates), while there at·e 
other cases, !oo, in which the f, ucal Government 
might, for excellent reasons, decline to pass snch 
au order. 

Sir Charles 'l\1ruer says it cannot be desira-ble 
-t-hat in the_ cases mentioned the ycrsons and pro­
perty of mmors should be left wt&hont protection 
and that the necessity ~affording protection ha~ 
been shown by experience. He suggests, as re­
gard~ estates held in co-parcenary, that exccpt.jog 
only Ill those cases wl1ere the co-parcenary con-
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• 
PnJcis of the Opin·ions r~ferred to in prmt"gi·aph 1 n.f f.he Statement nj Objllcts and 

Beusons of the Guard·icms and ·wctrds Bill. 

( PToposecl con.~olidation cwd necessity .for new leg-islat1:on.) 
siBt·s of n. fnther and a son, the District Court MiLdras. The fnct that the Mitr.kshn~·a. la.w pre· 
should have power l? !tj)poi.nt guardinus where vails in that Presidency should, he suggests, be 
the Collector has sa_t1sfied h11nself of the neces- taken into consideration. . 
sity for iptervention. l~urt.h er on he rem~trks that Acts XL of 1858 

Be also point.~ out·that Act I X of 1861 makes and XX of 186-t are "obviou~ly open to great 
110 express mcmllon of t.he JWoperty of minot'S and improvement, both -in langnnge and substance." 
does u_ot empower the Court to confer power to 256. MR. 'f. '1'. ·ALLEN-
deal w1~h such property 011 t he person whom it . . . . , 
recognizes or appoints as gual'(linu; olso t.hat it is sn.t s he pomls tnk cn u~ 1~ Mr .• Jus~1ce Melv11ls 
defective in t.Jmt it ru:tkes 110 express pro,·ision 1\lmnte ~~ Au~u.st., ~ 8!> 1, m every mstance ~·efcr 
for the st~persession or removal pf o. guardian t~ matter s whc;,em e1 ~her .the Ror~l.~ay Act drll'ers 
onco.appo111 ted. In regard to the fi rst of theRe two fr om the _Ben.,al Act 01 the en umstances of 
points, be suggests tlmt., in view of possible B~1:1:bay driTcr from r.hose of Bengal. . 
misapprehensions in the past ns to the effect. of .I. he Beng1~l Act, b.o says, works well aud rs now 
recoguizin.g or appoint-iu ::r a guardian, it may be well lwown a1tlu~clersto~d, aoc~ h~ . can see no 
desirable that in. the contempln.tecl legislation the ~ood _reasout ? r mterfermg ~vr th. rt. Hf! adds, 
acts of such g uardians done bona ji.dP iu the I tlunl~ 110 h.mg can be so rmscluevous as, from 
iuterests of minors should be vn.li<lnted; and a h~ukerrn~ n.h er symme~ry, to repenl a good ln_w 
.fmther that, in any case, it is ob,•i<,usly desirable ag>LIIISt wlucb no ?Ornl~lamtR have _been m~~' Ill 
that there should he au exprc:s declaration of the order· to re-enn.ct 1t wr th som': shght \'D:rratrons 
powers wl1ich, independently of the perso~ml law th~t ar·e certam to escape notice hy part1es con-
of ~he minor, the Court is authorized to confer cc1 ~ed ;, aml t:hus lead to fu ture loss and cou· 
ou n g-uardian in respect of a minor' s propcc't.y; fu ~10n. . H~ 1s therefore opposed to any chr~uge 
~tl so that the Court should have power to in te r- b ourg made 10 the la w. 
fcro aud appoint guardians of the persons and 257. TH F: Go VERNl!ENT or BF:NGM.-
m:rnngcrs of t bc pr·operty of minors either on the couc:ur gouerally iu the views expressed by 
repnrtoftbeCollector or· of it.s own motion iu ca. es llr. A lieu, au cl see no suflicieut rensou for inter-
~; ub,iect to tiHl jurisd iction of the Court of W:n.rds feriug with Act X L of 18~8. 
in which the Governmeut bas declined to authorize 258. 1-[R. J us·l'lcu jj'n:I.D-
t hc Com t of W ::u·ds to take ehargc of ~he estate, 
or i.n other cnses where there is no guardian or 
manager, and it is proved to bo desirab le in the 
in terests of the minor that au appointment should 
be-made. · 

] 11 view of tire defects mentioued iu the fore­
g-oir.ig clauses of this par!tgraph aud the :Lbstracts 
from his Minute noted iu other· j):trngrnphs of this 
pn1cis, Rir Charles 'l'mner coucurs iu the propos"l 
to consoliclntc and a.meud tho law. He rnen tious 
that Lh e. Madras High Cour t in N ovP.Jnbe1·, 1871, 
liClvised the Goverurnnut of M adr·as that i t would 
b e des irn.h le "to repeal the old enactments aud by 
n ew leg islation provide .for tho proper guowdian­
ship of minor proprietors aud the management of 
their property,'' and fnrther points out that" in 
view of the circumst.o.uces ilra t th e R eguln.tions 
and Acts dealing wi th rn iuors and their property 
:n·e so numerous, and that t.he .Hi f:l'h Courts lmve 
in addi~ion to administE>r the wr·itten and un­
writt-en law of England 'in the case of European 
mi11ors, the Indian Law Commission of I 879 
iudicated this branch of the law us specially 
calling for codificn.tion." 

254. Sm C nAI!LKS SARGDNT­

thinks it highly desirn.ble that there should be 
but one Act regulating the care and administra­
tion of the .persons and property of all mino1·s 
throughout British India. . 

He considers that an Act framed on the lmes 
indicated in his i\'[inute, wit.h ~uch other provi­
sions as r.ho English law may sugge~t. would be 
a valuable addition to the Indian Codes. 

255. 'l'u& HoN'BLE MR. P AUL-

thinks it would be desirable to .assimilate the law 
for Bengal and Bombay, but cannot advise as to 

XI.-21 

thinks i~ desirnhlo that an amended and cousoli­
dntecl Ac~ should be passed [or the whole of 
(B1·itislr) I ndia, and recornmencls that the pro\·i­
sious of Act IX of 18GI be i11corpomted. Spe:Lk­
ing generally, he ·considers the fnllowiug are the 
main lines npon whicl1 t.1e mnv .Act ought to be 
frn.m ed :-

'' Fir.Yt,-.A.Il persons dealing with the property 
of minors without auy certificate <>btainecl frorn 
the Civil Court shoulll be left to the geueral law 

.u.pplicable to person~ of their clas~ and to those 
tran~action s into which they may have ente1·eu 
It would be. extremely diffi\:nlt and, to my mind' 
danger·ous to attempt to reduce to Jiropositious in 
the form of sections of au Act those princip!es 
applicable to Hindus, l\'lnhammndans und other 
classes in Iudi1\ which regulate the power of deal­
ing with property belonging ~o ruinor11 or in whieh 
minors have an iuturest, in the numerous cases .in 
which questions ns to the extent of bhat power may 
uriso. Take, for exnmple!, the case of alienu.ti<ms 
made by &he guardian>~ of minors in C:;L~es of 
alleged uec<·ssity (see this ques&ion discua!ied in 
the Privy Council cn~e above referre<l to-lJrmrg" 
Prr,sa•l v. Kedi!O P.ros/md Sinal.). · 'l'he qtll~stiun 
under what circumstances such alienations are 
justified has been ropeatc<lly br,fore the Privv 
Council (tieo the easr. of I!tmomflan Pro~hitl 
Pnnday v. Muarrlmut DaiJo<~i Mlutrflj Kormwari, 
6 Moore'~ I. ·Ap. Ca.«cs, 30:3), rtud has been 
repeatedly in various f<H'ms before the High 
Courts in India. It would bo extremely diOiciult 
to formulate in a single proposition or ser' .of 
propositions the various cases in which alieo Oil 

on the fJI'<>und of necessity can be jus~ • or 
otherwrse." 
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(P1·opo.~ed consulida.tion cmcl necessity.fo?· new legi.~lcttiorl.} 
"Secondly.-lit should be enacted gen~rnlly that . 265. ~IR. JusTw•: SMY'rll-: . . , difficult hns 

persons dealin"' with the estate of au mfn.ut and 1s not aware that any prac&zca~ fA ~L f 
taldng the pr~fits thereof are responsible at t.he arisen in the Puujab in the workwg 0 ct ""a ho 

· · · " 1 '] 18"8 'I'h A t · t however much use • 0 smtofthemfant smug through a next friend w 11 e o · . e c ~~ no , • 
under age, or in person after attaining maj_ority, says, m that Provmce. 
such responsibilit.y being determined accordmg to 266. ~fo!JA)tl!AD LATIF-
the law applicable under section 2-J, of the Bengal agrees that Act XX of 1864 requires amend- · 
Civil Court.~ Act, Vl of 1871, and the correspon~- ment .. 
iug provisions in force iu o&her parts of lndm. He is ,, sure the country will hail with satisfac-
' If n. mau,' says ~ir. Daniell, 'intrudes on the tion nud "'rl\titudo a co;tsolidated Mino1·s' Act 
estate of an infant, and takes the profits thereo~, extending ~vet· the whole of British Iudia and 
he will be treated as nwmrdi~n, and held respo.1~ 8 '; embodying the provisions of Acts .IX of 18u I, 
bleforthesametothemfantmo.ConrtofEqmty. XXVH of 1860 and IX of lt;75, m regard to 
(Daniell's Chancery .Pt·actice, Vol. II, P· 1204.) each of which much uncertainty preva.ils at pre-
In tho:e cnses iu which a certificate had beeu ob- sent." 
~niued undet· the pwvisions of the Act the person 

26
,.. U B 

I b · d 1 ·t' f' t J Jd f course be 1. MAR AKIIsH -
w 10 o tame sue 1 ce1 1 1ca e s wu o rees that Act XX of 1864 requires amendment. 
under tho geue!·al contr?l of. _the Court; shoul_d ngBe stw esLs that the uew Act should incorpo-
be pom~d t? ~pvo semmty, tf the Court saw f~t ·at A. ~~X of 1861 and IX of 1875 (Majority), 
to reqmre 1t, aurl to t•endet· an account. H\s 1 ' e cts . , . 
Powers of lcasinrr mi"'ltt be re.,.ulated by s'tatutot-y as wel.l as Act XL of 1858. 

o o o · 1 ld G pro1•isions, while l1is power of alienatwn · s 1011 268. CoLONI:L uunoN..:... 
be subj!!ct to the direction of the Cout·t to be thinks the time has 11rrived for a general consoli-
obtnined in a summary way. Iu this latter case, dated Act applicable to the whole of British India. 
his act, so far as third parties were affected, He thinks Umar Bakhsh's snggestion to include 
ought to be valid except in cases of fraud or col- Act IX of 181'5 (Majority) in the new euactmeut 
Jusion." is worthy of consideration. 

259. :llfll. JU~'l'lCJo: 'I'<H"l'E!'Il.UI - . 

agrees with "Mr. ,Justice Field that it is c1esirabl_e 
to pass a consolidated Act for the whole of (Bl'l­
tish) India. 

260. 1'1n: Juor.Es oF 'l'I!B CAu:u'L"I'A Jiwn 
Cot·ur-

. (colleciiveh' ) consider Act XL of 18;i8 is "in 
several resjJects defect ive; that its lnngnnge is, iu 
some instances, indistinct; and that legislation is 
desirn.ule for the pm·pose of amending the A..ct, 
IJriuging it into more complete accot·dance with 
Ghnpter XXXI of the CiYil Procedure Code, and 
placing tlie whole law on the subject on a clearer 
aud better defined footing." · 

Tl1ey also "concur with the Government of In­
tlia 'in thinking that the opportunity might advan­
tageously be tnken to consolidate the .A.cts ~nd 
Uegulatious which ut present govern the subJ~Ct 
in various parts of the couutry in a single enact­
inent applicable to the whole of British Iudia." 

261. SIR. R. STU.ART-
urges that Act XL of 1858 should bo·)eft alone. 

262. Jib. J'usTrcE STRAIOHT-
t:onsiders it would be ltiglJ!y desirable to consoli­
date the law relating to minors for the whole o.f 
British India in one well-considered and compre­
hensive Act. 

2(i8. Ma H. J. SrAHKS-

approves of the proposal to consolidate the law for 
the whole of British India. . 

264. MR. W. DoTHon·-
thinks it desirable that the law for the whole of 
British 1 udia. should be consolidated if, as appears 
to be the case, that course is practicable. 

[For his suggestions regarding such consolida­
tion, see paragraph 291, i1!{ra.] 

269. Mn. H. T. RrVA.z-
writes:-

" So far as I know, no serious iucom·enicnce 
bas been felt in the Punjab with reference to the 
workin"' of Act XJ, of 1858. 'l'he reported cn.ses 
under Wte .A.ct are, so far as this province is con­
cerned, few in ntuubc1·, n.nd disclose no particulat· 
difficulties experienced in applying the .A.ct; and 
the result of my expet;ience, so far as it goes, is 
that the machinery of the .Act is very seldom sot 
in motion in this province, and when it is set iu 
motion amply meets the requirements of the case. 
1'he proposal therefore to extend the application 
of the .A.ct and confor wider powerR on the Court 
appears to me, Ro far as the Punjab i~ concerned, 
to be uuuecessary." 

27u. 1'm: :b'JNANCJAL CoM.li iSSIO:\'EH OF TBE 
PuNJAB-
writes:-
. "~~~he general teuden~y of the proposed legisla­

tiOn 1s to make the relatwu of guardian and minor 
much more legal ~han it has hitherto been iu the 
.Punjab, aud t~. g:ive occasion to greatly iucreased 
resort to the C1nl Courts for certificates of admi­
nistration. 'l'he Financial Comwissiouer thiuks 
tha~ both these chauges are neither required nor 
destrable in the Punjab. '!'he present system 
works easily, $ives little trouule either to the 
people or the vourts, does not, Colonel Davies 
bel~eves, give occasion to any large amotint. of liti­
gatiOn, and appears to be generally acceptable. Iu 
many Cll!les it may work as au actual family bond. 

"'!'here seems to the Financial Commissioner 
therefore, little necessity for fresh lerrislat,ion but' ·r o , • 
1 a new enactment be determined upon, it should 
be merely _one declarin~ and ~aking clear the pre· 
~ent practl~e, and ,not mnovatmg upon or making 
1t mor~ strmgent. ' 
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Pnfcis of the Opim:ons 1·rjerred to in parag1·apli 1 of the Statement of Objects ancl 
. Reasons of the Gnardians and Wards Bill. 

• 

(General snggestions .for the ammclment of the 1lfinta1'S' Acts.) 
271. Tm·: LIEUTE:I"A:I"T-GovER:I"OR o~· Til~; Pus- 2i6. Ma. J. \V. CmsnoJ,)£-

u-. ~~~ . 
writes :- "I agree in the view that the Act [XL of 

"'l'he alterations which are suggested by the 1858] is defective, a.nd that amendments should 
learned Judges of the Bombay High Court, and be introduced to remedy defects pointed out which 
discussed iu the Resolution under reply, would iu practice have been found to exist. 'fhe best 
have a ·tendeucy to bring the question nf guardian- course, as suggested, is to h:we a gene1•al con-
ship and minority morEiumlenhecontrolofthe Civil solido.ted revis~d Minors' Act applicable to the 
Courts than is at present the case in the Punjab. whole of British India." 
***It will be seen that the authorities who have 277. Lu:u·msA:-.-T-CoJ.ONili. GRACE-been consulted are generally in favour of maintain- '1 J · · 1 agrees that tho defects pointed out by •• r. ust1co 
mg t 1e practice which now exists in the Punjab. 1lelvill in Act XX of 18o'~ (and Act XL of l85S) 
No difficulty or inconvenience has hitherto been should be ILmended. 
experienced in working the provisions of t.he exist­
ing law, and the Lieutenant-Governor, concurring 
in the opinions which have been oH'ercd, would 
prefer to leave guardianship, its duties and respon­
sibilities, to be controlled a.nd worked in accord­
ance with custom and pub! ic feeling, rather than 
to bring it nuder the nct.ive interference. of the 
Civil Courts. So long as negotiations regarding 
thepropt>rty of minors are conducted iuaccordrmce 
with genm·al pr·i uciples of equity, t here is great 
advantage in their being carried on out of Court. 
Sir Charles Aitchison umlerstn.uds tho.t this is 
}n·actically the view expressed in paragraphs 5, 7 
and 8 of the :Resolution, and it will be seen that 
~lr. Justice Smyth and the Government advocate 
would go even further :mel woulcl not allow the 
alienation of the immoveable property o[ a minor 
lJy a certi ficated guardian to he voided otherwise 
than reason of bad f:Lith." 

272. SaRDAlt Gu1wiAL SINo-
agrees that Act XX of 186,1 requires amen<lment, 
though he does not concur in all the amendments 
proposed by the Judges of the Bombay High Court. 

He also thinks Acs XL of 1858, stands in need 
of revision. 

He suggests that the new law should cousoli­
Jate Acts XL of 1858, XX of 1864, IX of 1861, 
aut! IX of 1875. 

273. i\fR. It. J. CROSTHIVAin:-

cousiders "the ln.w might with advantage be 
cousolidn.ted in the way proposed by the Govern­
ment of India." 

27,~. MR. L. NE!l.J., O••.F[CJATI:;G CO!!MISSIONEit, 

N ,iG PU R DlVISION,-

writes :-
"The Law [Act XL of 1.858] appears to. me to 

work well., and I am not prepared to advocate 
any change in it. 

·cr \Vith regard to acts done by guardians or 
representatives of minors, our Com·ts at present 
act on the equitable umler.;tandiug tha-t thir·u 
parties, who profit by their dealings with minors, 
shall strictly S!Ltisfy themselves thu.t the g'll!LI'Uians 
o1· · representi ves act bo11ii jide and with due 
respect to the minors' interests." 

275. Mn. Rim .\ltl L .\1. B -\su- · 
says "Act :X.L of l8i58 i.~ not complete by itself 
ilncl the reported cases tend to show that the Act 
needs amendment;" and a"'ain, "I a.m inclined 
to think the Act needs nm~ndment. It is e:~:pe­
dient and desir·rtble that a general consolidated 
Act be passed fu1· the whole of British lnLiia.'' 

2i8. THE Cum~· Co)ous: w:-~m: OF TltE CE:s­
TlUI. PuovrscJ·:s-
approves of the proposal to consolidate the various 
enactments relating to minors. 

2i!l. THF. CHn:F Comu~slO:\"ER oF BRITISil 

TicJDL\-
snys uo practical necessity has shown itself in 
ll•·itish Bm·m11. for nuy amendment of the la.w, 
and that, in fact, the law is very little used thero. 

280. Mr. J. KNox "WIGEil'-

eous"i<lers it ver·y desirable to pass a cousolidn.teu 
Act remedying defect~ and briuging tho \vhole 
law reltLting to minors within the scope oE one 
enactment. The nmv Act shollld, he suggests, 
embody A.ct IX. of 18\:H aud the enactments re­
lating to Courts of "\VarLls, as well as other enact­
ments dealing with the subject of the rights allll 
duties of gutmlitLn :md ward. 

281. :M:n. H. Musi'IIA'rr-
considers i ~ desimule that the existing laws 
should be re-enacted, with the uecesSILry mudifi­
cations, in t)le form of n geneml consolidated 
Act applicable to the whole of British India. 

282. lhn~,; K-t Yr.As CHU:"illEil GHosB­

remarks :-" The defects pointed out iu Act XX 
of 18(H no doubt require ILWeJu.lmeut.'' 

283. In the followinr. ]Jat'!l."l'lLJlhs (28 ~ to 297) G'-'"""! 
. o o . 1tUf11t'4tto 

are noted suggest1ons of a geneml kmd for the for tl•• 
amendment of the law and suggestions which are 
nnt referred by their mtthors to u.ny pnnicular 
section of any Act, on points not directly con­
nected with the Government of India's pt·oposals. 

28't THE Ho:-.-'nu: ilfll. O'Slir.I.I\'A:I"­

suggcsts that" upon the mino1· o.ttu.ining majori~y, 
the administrator should be emi~led to Le dis­
clmrged f1·om his li:~bili~ies, acts of fraud, subse­
quently discovered, being excepted." 

21'15. ~Ill C1urtu:~ Turt:l"~:lt-
suggests that, in tho now Act, the Courts houhl. 
be given ~~ discretion to appoint more guardians 
of a minor's property than one, where the circum- . 
stances of tho case so require. 

286. 'l'm: Govii:IINM~:NT Ok' BoMBAY-
submit correspondence dating from 1865 relative 
to a proposal to amend ~ho Act bv constitutin"' the 
T:Llukd:iri :-;ettlemeut officer in.G uj·~r.lt a co:r~ of 
"\V.mls. It is requested thaL the Government of 
India should <:onsider this question in connection 
with the c•mtemph~ted lcgisiBtion. · 
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Precis of the Opinions 1·e(en·ed to·in J)(L?'etgmph 1 of the Stcdemeut of Objects and 
Reason.~ -of the Gua1·d·icws and W a1·ds Hill. 

(Gene1·al suggest·ions jo1· the amenclme11t of the llf·inod Acts.) 
28.7. THE -BoARD OF RnENOE, LowER PRo- proposals made by the Judges ofthe Bombay I-figh 

VINCES,- · Court would tend. 'l'he proposals 1nade. by Mr. 
bring to notice t:he following point which they Justice West in his Minute dated 2h t August 
so.y has practically hampered the free exercise of a 1881 (.Home Department's Judicial Proceedings 
discretion which the law intended to leave to the No. 169 for October 1882) are, he gathers, intend-
Court of Wards as to taking properties under ed to prevent the hardship arising fi·om litigation, 
charge of the Court, and which they suggest but he shows that the amount of li tigation (in the 
should be cleared up when the new Act is framed:- North-V'{ estorn Provinces and Oudh) is not lru·ge. 

"'Whether, under the provisions of Act XL of Jl.efe1·ring to the remnrks of the Government of 
1858, a Judge has the power to appoint a manager India iu pamgraph 7 of its Resolution, he SD'JS 

of the property of a minor and a guardian of his this litigation is mainly due to a total disreganl 
person, if th(l estate of the minor consists in whole shown by guardians of the rights of minors who 
or in part of land or any interest in land (ns men- are members of an undivided family, and adds 
tioned in the repealed section 12* of tho Act), or that it i~ of a ve1·y debasing kind. He writes:-
whether (if the property is not such as to fnll "During the minority of a member of a joint 
:within the purview of section 10 of the Act) the Hindu family the adult coparceners alienate tho 
J'udge has no other alternative than to apply to family prope1·ty; and when the minor member 
the Court of "\¥' a1·ds to take charge of the person attains his majority the fmnily combines to oust 
anil propert.y of the minor under section 10 of the the alienee on the g1·ouml that the alienation was 
Bengal Wards .Act, 1879; and whether in the · invalid, as made to the prejudice of the minor with-
event of the Court of Wards refusing to take such out legal necessity. 'What constitutes 'necc:>ssity' 
charge, the Judge is powerless to make other sufficient to justify the alienation of Hindu family 
arrangements for the management of such pro- prope1·ty is a difficult question to decide, and in 
perty." most cases of this kind the value of the property, 

It is stated that the Lc,gnl Remembrancer ex- or more, is abs01·bed in the li t igat ion regarding it. 
pressed the following opinion on the point :- • * The lnw as it stands does not touch 

"The last sentence of section 2, .Act XL of 18S8, them ; for (:M:nyne's Hindu Lntv cmcl Usaye, section 
placing the property of minors under the protection 307) the Mitakslmra theory of a copnrceuary is· 

· of the Civil Courts imposes on those Courts the that all the coparcencrs are joint owners of the 
necessity of making provision for the management property, but only aH members of a corporation 
of that property when }Jroperly applied to.'' in which there are sh;ueholders but no shares ; 

288 . . Mn. JusiicE FIELD- and thoro is consequ ent ly no specific property 
brings_ to notice a case illustrating the difficulty vested in the minOI' to which the provisions of Act 
mentioned by the Board of Revenne. XL of 1858 can be n.pplied. 

[In regard to a similar difficuly felt under the He then proceeds to show certain obj ections, 
Madras law, see paragmphs 242 and 249 to 253 having regnrd to the Hindu law, to th e adopt.ion 
of precis.] of Mr. Jnstice West's proposals (i ) that, where 

289. Mil. BIHAR! LALL BAsu- there is imminent danger of the common property 
suggest-s that a clear distinction should be, made being dissipated, the Di~trict Court shonld be given 
between estates which may be taken · up by the powe1· on Its own motiOn, or on en use shown, to 
Court of Wards and estates for which a guarditm "take measUl'es for securing the infant's share of 
m1~y be appointed under the ]Vlinors' Act. it;'' and (iiJ that the Court should be allowed, 

290. MR. B. W. CoLVIN- "even when no such apprehension exists, to pro-
suggests ·that some provision should be made, as . vide, when the necc:>ssity is ohvious, for ibe minor's 
in sec.:tion 10 of Bengal Act IX of 1879 (Court of . nurture and education according to his station in 
Wards), for giving tho Cou1·t of Wards discre· life.'' . 
tionary powers as to assuming charge of an estate He approves, however, of the principle oE Mr. 
made over to it by the Civil Court. Justice Mel viii's proposals (Minute, dated 23rcl 

291. 1f!ll. Dunrorr- .August, 1861 , Home Department's Judicial Pro-
quotes statistics and states certain facts from ceediugs, No. 168 for October, 1882) :-
which he draws the inferences "that hitherto in (1) that. iu the cnse at least of evei')'CC?nsiderablo 
the North-Western Provinces, .Act XL of 185!:! es t.ato, and especially when it cousists of 
has been, compa.ratively speaking, inoperative, and immo,·eable property, eYery adminis t1::ttor 
thatj neither the persona.! benevolence of the friends should be obliged to show his fitn ess before 
of minors, nor the public benevolenco of the dis- he meddles with the property; and 
trict officer, can be trusted to secure for the per- (2) that thi~ object should be offect.ed-
sons concerned the benefits of t-he existing la w." (a) by co~pclling everyone who requires 

He thinks it is desirable that, in the North- the assistance of the Court to obtain a 
Western Provinces and Oudh (of which Provinces . Ct'rtificate, and 
alone he writes), greater protection should be to (b) by rendering it unsafe for any person to 
minors than is given by the present Jaw, though he enter into any transaction roffecting im-
would not go so far in this direction as some of the moveable property except with a certifi _ 

• Ropealed 111 the Lower l'rovinc:ea by Bengal Act J X of 
1879. 

cated admini~trator; 
except that in 'clause (I) he would read "in tht 
case of evl)ry estate not below Rs. 250 in value, 
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every n.dministrator," &c., and in clause (b) he "I would give to the Civil Courts power to con-
would omit" immoveable." sul t t he Hevenue-authorities as to the fitneRs of 

He does not approve of ~[r. Justice "West's pro- persons proposed as guardians or managers, and as 
posal to oust the Revenue-authorities from juris- to whethe.· it would, or would not, b~ advisable 
diction under the Minors' Act or of the proposal to that the mmmger should be a public officer ;and I 
bar the interference of the High Com·t except on would give to the Local Government power to 
a point of law or on a reference m:~de by the Dis- oust the jurisdiction of the Civil Courts by :1> 
t rict Court, or of the propos:~! to require proceed- dechrn.tion in the Gazelle that it is n.dvisable that 
ings to be. init,iuted in the Digtrict Court, u.ncl by tho property and person of a particular minor 
it delegated to some other Court. Regardiug- Sir should be cared fot· by a public officer to be named 
Michn.el 'Westropp's suggestion (i\finute, cl:ltod hy it . '" •t• ."' With the exception 
19th November, 1881, Home Department's J udi- noted, I would have all business connected with the 
ci:~l .Proceedings No. 170 for October 1882), to protectiou of minors brought iu the first instance 
me~t the case of the H indu joint family, he con · iuto the Civil Courts, aud would leavo to those 
sid€'rs it does uot require legislation. Courts cliscretiou as to the mode in which such 

He further cri ticises certa in other proposn.ls protection should be :~fforded, whethot· through 
made in :Mr .. Justice \Vest's :Minu te, on poiuts a pri vate person or through a public officer. 
which n.re not taken up in the Government uE * * * 
India's Hesolu tion. "I would t•em nnerate, by a pet:centage on the 

1\Ir. Duthoit's own views as. to what is required vnlne of the estates protected, all persons, whethet· 
for the protection of minors he describes us privn.te Ol' public-in the latter case Government 
follows: would tako the remunet·ation and puy the salaries 

"Fi1·st- vVe want to mn.ke the assisbuce of the -who ruight be :~ppoiuted curators. 
Sbte readily accessible to the public; aud not force "I would h:~vo one or more public curators in 
people, as is done at present, to the expense or each district. I would leave the appointment and 
t t·ouble of going lo the head-quarters of a district the superiut,eudence of these olficer~ to the Reve-
for the settlement of:\ minor's protection, except- nue-authorties. I would mll.ke Collectors and 
ing- under special circumstances. Deputy Commissioners Courts of W twds. 'l'he 

"Sccondly-·w c wn.nt to lead people to apply for present system, under whi <;h tho Boal'Cl of Reve-
ccrti6catos, :~ncl not to feel the doing so, or the uno is \n the North- Western Pt·ovinces the Court 
acceptance of the e:tre oE a minor's property a of Wards, is, I think, cumbrous n.ncl unduly bur-
burden . clensomc to the estates placed under it. 

"'Fhi1•dly-vVe wn.nt, on lhc one hand, to calm "I would leave it to tho Court which is pos-
the sensitiveness of t he Revenue-authori t ies ns to scsscd of the n.pplic:tt.ion to say whether the care of 
the danger of being overwhelmed with minor's the pet·son and nhc property of the minor should 
afbirs •:< ''' n.ud we waut, on the otber be vested iu a pr·iv:~te pet·son, in :1 public curator _._,.,,....;:_......; 
haud to enrr:vrc their sympn.thies in those afl'airs, or iu tho Court of Wat·Lls. But 1 would. make the 
and to obta~t f t·om the 'Revenue-authori ties iu re- orders of the M.unsiE appeahblc in this behalf to 
gard. to tfhemhsuch lim1 i te~lt . assti stat~ce ~s i t mu.y l.Je tho District Judge, o.ud I would further give _to 
posstble or t ose :~u t ton res o g.tve. . t.be Collector power to :~ppe11.l to the District 

F01· the carrying out oE these Vlews he subrotts Jud<>'e against a ~[unsif's order making over an 
the following pt·oposals :- estate of the Court of War,ls, and to Government 

"I would work up into the new law the provi- a right of appeal to the High Court ft·om an or-
sions of the existing law for curators in cases of der of the District J uclge to that effect. . 
succession (.Act XIX of 18•11 ), for the care of the "I woultllevy on each fin:~! order passed. upon 
llersons an d property. of minors (Act XL 0~ 185~) . an application for protection an acl valorem stamp-
for the custody o'f mmors (Ac~ IX of 1864), for duty at somowha~ less than the present rate, 
the Court of vV!Lrds (Chapter VI, Act XfX of whether the 01·der be for administration by o. 
1873, and Chn.pter VIII, Act XVII of 1876), so . private per·son, by a public curator. or by the 
far at any rate as wiuors· are concerned, and those Court of Wards; but I would remtt the duty 
of the ' European British Minors Act, 1874, th? alto.,.ether when the value of the property iu 
a!'l'angement of which bst-name~ Act I woultl resJ~Ct of which the order is made does not exceed. 
take as the basis of the arrangement of tho uow 1 000 H.s. ' . 
statute.' . . . "1 would dit·ect that, except in special cit·cum-

" In cases in which European Bnttsh subJects stances, the reason for finding which should be 
:,re concerned, or in which an estate of Rs. 10,0UO recorded Ly the Court, all costs of a successful 
or upwards is involved, the application for pro tee- application. should be p<~yable out of the estate.'' 
tion of the minor's interests should, I tlnnk, be lie conLmues :--
;nado to the District Court. ln all other cases the 
'Munsifs' Courts should, I think, have jurisdiction "I do not think tlto.t the labours of district ·" * ,,, * '" officers would be incrca.sed it the scheme I have 

"I would extend the lJrovisions of section 4, proposed wore adopted. With public curotonJ, 
Act XL of 1858 and would allow the Collector to and remunerated private pet·sons available for tbe 

b c ' h h tl charge of estates of minors, tho duties of .thu 
move t e ivil Court in all cases, w et er .te pro- district officer as a Court onVards would, I think, 
perty does, or does not, consist, wholly or ID part., be so diminishet1 as to more than counterbalo.nce 
uf land or an interest in land. 

YI.-22 
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Precis of the OjJ'inions ?'qferred t? ·in 7JCb1'~gmph 1 of,the Sta~ement of Objects and 
Reasons of the Gu.ctnlwns cmcl H m·ds Btll. 

(Gene1·a,l sngyest·ions j 'o l' the cbrnendment of the N.i11.01'8' Acts.) . 
· · · 1 · n· ·d- hat are cn,lled iu tlus part of the extra: supervJsJonal labour wluch my scheme n.w.as t e.,.. '~ 1 " ~v • ·, . · . O'rand-

ould throw u >an him Indm 'clctcl<• pol<t cn.ses - Slll t S by sons o~ o 
w I . · sons of the tenor of Dindyat .Lal Y. Jaf!<~tJ! Nara-
. "The syste~ whtch I ha~e proposccl may pos~ yan Singh, L. R. 4 I. A .. , 2,17-;-is un~at1sfactory; 

s1bly be unsmted to t~1e Clrcumstn.nces of other a nd the nid of the legisb<ture 1s, I tlunk, g~·e~tly 
parts.of India. If, as 1s most probable.' the va1·y- needed regnrding it. 1Jy means of prov1s~ons 

,mg Circumstances of l.he ~ountry ~eqmr~ a ~n,ry- analogous to those of tho French Code (sectw_ns 
ing agency for the protectwn of mmors, It w11l be 513 to 515-the Collccto1· o1· Deputy Corum IS-

easy to leave the assignment of such age~JCY t~ the sioner should take tho place · of the t1·ibunal de 
Local Governments subject to the sauct wn of the 'H'emitfre instn11 cc in sedion ,J.!)2 ct seq·., and the 
Governor General in Council. But I venture to bommissioncr t i.tltt of t he Ovm· cl' appc/. in section 
suggest that the pri_ucil?les of direc~iug the costs 500 ct seq.), protecr,ion lllight., I thi!1 I:, be aff?rd-
of a successful apphcat1~n to be p:ud . out of the eel to minor mom bars of an um~n'l~ed Bmclu 
estate, an_d of remunemtmg all guarclt~ns of t he faw ily without shocking the Pl'e]Udlccs of the 
property ~f minors, s~wnlcl find a place Ill the Act, people. The Courts of ·w ard s in the Nor~h-
and that m the assigument ·of the ?'ge.ncy .of ·w esteru Provinces and Uuclh a lready (c.f. sedwn 
work~ng the A.ct, the necessity of brmgmg Jts 194, Act X IX of 1873, aucl secLi?n 162, Act 
~enefits as near to the d~or of tl,~o people as pos- X VJI of 1 876) under tnkc the p~·otectwn of e~tates 
s1ble should not be lost stght of. · from the manngemont of wl.uch th.e propt·1etors 

1\h. Duthoit further submits thofollowingsug- apply to be clisqnnlifiecl; and man~gmg me':lbers 
gestious :- of uncli viclcll fltmilies (as a. father WJ th male 1ssue) 

"A.-I would re uire, to each application nmde aro practically tl'eatecl as. p1:oprie tors. I•Yitb the 
by a private person qfor the issue of a cm·tificate of sufegu:wd of n fam i .l .~ conned, I cl? uot th~nk that 

uardianshi , a declaration of the ago· of the thero would be ~oll tiC:;l clangor m ~llowm~ the 
!inor verifi~d as provided by sect ions 51 and 52 Governmeut to cl 1 ~qn ?'hfy a spendGbnft, fat: whos~ 
of the Code of Civil Proced1n·e ; and I would re- prope1: ty a cumtor 111l;jh t thernpou .be apphed fm, 
quire a public officer when making au application ancl g tYcu, under the statute." . 
under the statute to certify that he has made 292 . 'i'tn: l •I EU'L'f; NANT-GOI' ERN?R AND CHIEF 
inquiry as to the age of tho minor, ~ud that sue~ Comi!SSIONE Jl, Not:'l'H-I•VJ;Sl'EIUI P 1:0VH!CES AND 
age has been found to be as stated 111 the apph- Ouoii,-
cation. ~he .age of a .millot·. is easi.ly a~certaiucd for w:u·d. copy of a volmne of tho Proceedings of 
when he IS wfans, 'b11jant·1 1n·o:v·wms, or even the Nortb-\Vcstct·n Proviu ces :1 11<l Omlh Gover n-
pttbcrfc(.tiproxim1ts; butns .'fullnge' isapp1'0nched mont (in fil e), contniniug sou.w correspo ndence 
the difficulty becomes grentm·, and I have kuown which it is su,.o·cstcd mn.y be of interest in con-
au instance of gt·en.t trouble und expanse cn.uscd nectio;t wi th th~ prop~scd amendm ent of the lnw. 
·by the omission to ascet· tain the a~e of the chi lei " . 
when the npplicat.ion for an A.ct XL of 1858 cer- 2!)..,, M1~. B~::HAIU I-'·11• B ASU-

tificate was made, and the consequent doubt as to suggests that "District Com·t '' should be used 
the time at which the child's minority ceased. instead of "Civil Court" throug hout t he new 

"B .. - I would provide that, in default of gunr- Act, n.nd the defi nition in sect ion 29 of Act XL 
d . of 1858 removed. dians n.ppointed by testament, tho gun.1• tans-at-

law should, in the abSfJUCe of svecit~lreasons to the 20<1. ~IR. rr. J. St'A ilKS-

contmry,ba appointed guardi1ms of the person, and 
that au order of a subot·dinate Civil Court set- · 
ting aside testamentary guardians, whether of the 
person or proper~y, or guardians-at-law of the 
person, should reqnire the confirmation of the 
District Court before it takes effect; and that 
!rom an order of a District Court setting asiJe 
testamentary or 'natural' guardians of the person 
an appeal should lie to the High Court. 

"C.-I would suggest that advautn.ge be taken 
of this opportunity to consolidate into one enact­
ment the entire law of 'l'utela and C•watela; in 
other words, that the necessary provisions of Act 
XXXV of 1858 nnd of the various Courts of 
Wards andca.ro·and-custod y-of-m inors enactments 
should be gathered up into the new statute. 

~'D.-And if this be done, I would suO'<Yest that 
the case of spendthrifts should bo treat~d alan"' 
with that of lunatics, and that, us regards both 
these classes of persons, use should be made of a 
family council constituted some,vhat in the man­
ner provided by sections 407 to 410 of tho French 
Ood6 Civil. It is notorious that the state of tl1e 

suggests t hat some priuciples might be !aiel clown 
for the g niclauce oE the Court in appointing a 
g narclian of t ho person ot· property, as has been 
doue iu section I 0 of Act XIII of 18/4. 

295 . U)lAII B AK EISH-

.suggests that rogulnr sn its for tho guardianship 
or custody of miHOI'S sho11ld be clistiuct.ly pl'O­
hibi tecl, on t he g •·otmd that if they are allowed 
the ol~ j ect of the speci:d .Minor$' Act will be 
clt>fea toll . . 

29<3. KHAN A1omD · SHAH, ExTRA A ssiSTANT 

Co~nJJssraNEt·:, Uos mo~ "PuR,-

submi ts remarks aucl recontmeuclntions to the 
following effect for considcrntion iu connection 

. with tho :tmoudmeut of the law: -

It '~onld ?c next t.o.illlpossi.hlo to insist on e>et·y 
gun.rdn;t,n bo!llg cer L1hcntcd, both because of th e 
large uu mbcrs o[ minors owu in g property, aut! 
because of the small YUille, of that 1~roperty in 
ruauy cases. At tho samo ttme, the mtere~ts of 
1niuors c~o at prese n~ .·uff.er f'I'OII.l the dHwu .•sty 
of gnardmns by relatwuslnp who are uucertifica t-

,. ~ 

·' ' 

r 



PART VI] THE BOMBAY GOVERNMENT GAZET1;E, APRIL $, 18SG. 

Pd:cis of the Opinions 1·ejerrecl to in pcwag1·aph 1 qf the Statement of Objects (6ncl 
Reasons of the Gnai·llians and Wcwds Bill. 

(General suggestions for the amend·ment of the Minol'S' Act.~.) 
ed, and therefore ft·ee from control; and as re- of minors under their care, a.nd that for various 
gards other guardians no proper enquiry is made reasons tho minot· refrnins h om calling the guar-
to ascertain whether they are entitled (? fit) to uian to account on attaining bis majority. He 
receive certificates. also hints that e~cn the po•·Bous of minors are not 
R ecom.menrlcttions- always secure from uangct·. To check these evils 

(1) Guardians should be compelled to take he thinks t he Civil Courts should have more ex .. 
out cerhlficates in every case where the teuiled nuthoriLy Limn they at 1wc'ent possess for 
minor's property exceeds Rs. 3,000 iu interfering [or the protection of minnrs, and to 
value or vields au income of more than that end suggests thnt [? 1:utu 'di,tj ~he Courts 
Rs. 30 pe~· month: should ha,·o a discreti nary powe1· to interfere 

. whenever they think p1·opor, ins lead of being em-
(2) certificated guardians should be requit·ed powered, as at present, to ac t only when specially 

to submit half-yearly acconuts to the moved. He sn~gcsts that the law should pro-

(3) 

Court, and the sanction of the Court vide "that the Civil Court may appoint gual'Cliaus 
should be required to certain of their to mam•ge the property ol' a 111iuor ancl to take 
~~~~t ~uch sanction to have a binding charge of his person ~vhonever-

" (a.) ou its owu motion, 
persons wishing to call iu question tho 
nets of certificated guardians should be 
allowed to examine their accounts n.s 
filocl in Court, and to submit their com­
plaints to the Court, but should be de­
barred from bring ing suits, as next 
ft·ieuds of the minor, agninst the 
guardian: 
in considering applications for certifi­
cates the Court should ho.vo regard to 
the following points :-

1st, ueo.rness of relatiouship (of the 
applicant to the minor): 

f'Jnclly, the wishes of the deceased 
pa1·ent of the n~ iuor: 

· ih-clly, any p1·esent or previous cou­
nectiou of the applicant with tire 
property of the minor : 

"(Z.) on receiving any report or iuf01·mation 
from any pcrsou acqurtiuted with the 
state o[ the miuor's property or person, or 

cc (c) on the application of :tny relati,·e or frieml 
of the minor for appointment of a gttar­
uian, 

"it appears to .the Conrt, after hearing the 
persons having cluu·ge of the minor' s porsou or 
[?and) proper ty, aml oJter makiug any fnnher 
euquiries that •nay l.>e necessary, to be tcclvi'io.1Jle 
to tlo so." 

He wonld requit·c the Court to issue n not ice 
to ltppear Lo the perseus hn.,·ing chm·ge o[ the pro­
perty aucl pet·son of the minor, allll w•,uld n.l~n, as 
a flll·ther safeguard, make the Court'~ m·llcr ap­
pealable. 

He furthet• thinks Act xr~ of lS:;s i~ W:\nting 

• 

,1.thly, whether the tlen.th of the minor 
woulu be beueiicial to the guaruiau 
(? applico.nt) : 

in cle::wness in rogar•l to tho applinvL•ICll& nf ...---:­
guardi:tns of the p1·ope1·ty on the ouo ha ncl, and 

(5) where a minor's property docs not exceed 
Hs. 8,000 in value or does not yield an 
income of more tho.u Rs. :lO ller month, 
it should be opt.ional with gnrdians to 
take out a certificate Ol' not, a ud certain 
restrictions should be placed on the 
power of all guardians in such cases : 

(G) all guardians should be made respousible 
for the health, mainten:mce, education 
nud reli"'ious iustt·uction of minors 
uude1· th~ir charge : 

(7) the Court should be erupolvered to re­
move any gua1•dian on any of the follow­
ing grounds :-

" (1) using trust malo, fide; 
(2) continued fuilm·e to perform his 

duties; 
(:3) gross misconduct; 
'4·) Insolvency :" 

(8) tho C~nrt empowered to appoint OJ' re­
move any guardian should be the Dis­
trict Court. 

2!)7 SARDAR GunniAL SINGn-
writes at some length to· sl1ow that the near re­
lati'l"es of minors iu his district usually squauuer 
and misappropria.t~ to their own use the income 

gmwd i:tu s of the person ou the .other, and sug~est 
that the new Act should contain provi~ious like 
the following :-

As regards the appoiutment. of guardians for 
the management of property :-
. "The Court shall lm\!e powe1· to appoint. :Lny 
person manager ol' the Jll'Dperty of the minor who 
in its opiuiou nppcars to he fit: P1·ovided that if 
any person hn.o been nomiuatecl a gmmlian in the 
will of the last owner of tho pl'tlpet·ty, nud such 
will has duly been pt·oved, he slmll be.appoin~od a 
guardian if he accepts the Lru~t., and tf t.ho Court 
docs uot for any special reason thirtk him to be 
unfit : Provided :tl~o. tl1at prefcrenc:e is tr~ bo 
shown to the friends and lW!tl' reJaLions Ot tho 
minor, if otherwise fit for· tho trust. 

"In the ca: c of lnnu a:<;•·ssr:tl wi th lau<l-rovcnne 
or the lanu-rovenue of whi ·h has lJoen assign·~·l to 
sorno ouo hy the Goverumcnt, tho m:ma.,cr•tcnt 
may be mllde over to tho Collccto1·, who Jml! bt: 
competent to manage iL in tho umnnor prcse1·ibc.J 
by l:1w for tho mana~emout of propL' rty suhjoct to 
the jurisdiction of Court of W nrl~; ancl in th 
case of moveahlo or immo,·e:tblo propnrty other 
than Ja.nd nssos;;cu with lancl-l'e'l"enuo, the Public 
Curator, if there bl:l such au oHiccr in tho distri t, 
may be appointed guardian." 
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P1·ecis of the Opinions 1·ejeuecl to in lletmgl·azJh 1 of the Statement of Objects ancl 
Reasons of the Gua1·dicms ancl Wcmls Bill. 

{lllacl1·as Regulations Vof 1804. cmd X qf'1831. Act XIX of 181,.1. Act XL_ of 1858, s. 3.) 
As regards tl1e appointment of gua.rdians of the I abandoning any right belongi?g to th~ 

person, he would make it a rule that the gum·- minor; and (iv) on u.ny other 1mpo~·t?'n 
di~~;n _should be a _person of the same class and J ?ccasiou, or on an any difficulty arismg 
rehg~on as the mmor, nnd wou!c~ prohibit the : m the management ; and 
appo~ntment of any person havmg. any interest I "(c) report to _the Court at~y s,evere loss that 
of h1s owu adverse to that of tbe minor or who any portion of tbe mmor s property may 
would be next in succession to the min~r, were have suffered from any cause.'' 
he dead; and, lastly, ~ould pr~vide th:it none With respect to the duties of guardians for the 
bu~ a female sho~ld. be ~be gu:u·dtm~ of a fe,male. pe•·son, he suggests that the following should be 
'lllitl1 these restriCtiOns, he would g1ve tho Courts imposed upon them:-
full discretion. They must-

He 'vould also add :1 section providing that no "(a) consult the Court (1) on the arrang-e- ,-
person is to be appointed gum·dim1 a"ainst his ments made or to be made for the edu-
will, and that no one is liable to pnnisl~ment. for cation of t he minor, and (2) regat·ding 
refusal to act ns guardian when reqnired by the matters nftecting the marriage of the 
Court to do so. · minor· 

" (b) re1)ort 'an cases of protracted illness of He thinks Act XL of 1858 does not provide 
sufficiently for the control of "'Uardin.ns. Some and accidents to, the minor, and 
guardians certainly might saf~ly bo tt·nstcd to "(c) obey all directions given by the Court 
manage estates without any gt·eat control from regarding the above matters." 
the Courts; but others would require very close II"' also suggests that guardians of the person 
supervision. lie accot·dingly suggests th .. t the should, subject to the general control of the Court, 
Courts should be allowed full discretion in this have power t.o do all acts calculated to ad vance 
matter; but would, at the same time, enact pro- the well-beiug of the minor; for instance, acts 
'l'isions to the following efi'ect :- connected with his education and his proper moral 
. .(1) All guardio.ns of property appointed by the and physical training. 
Court should be bound t.o report before the expiry 
of three months after the close of each year the 298. In the following paragraphs (299 to 3i 3) 
?let Jincmcial results of their management, so as to are noted suggestions for the amendment of the 
enabl~ the Court iu any case in which it suspects law on pn.rticular points directly connected with 
a.nythmg wrong to set ou foot timely enquiries. provisions already existing in tho 4-cts and Regu­

lation ~. 
'I'his would, he snys, alfOJ·d a great check on 

fmud, for, the statement being filed in Court the 299. As to Madras Regulation Y. of i 804·, see Macl•·as 
guardian would not be able to niter it afterw~rds, remarks by Sir Charles 'l'uruer in paragraph 253 llcgulatio;,• 
or set up anything contrary to it wh en he is sub- of precis. V of 

180
·'· 

'--_..,. ""', --equently called upon to render accounts. The 300. As to bhdms Regulation X of 1831, see Jlfaclras 
gua1·dinn need not file complete account-s· n, state- remarks by- · Reyulatio" 
ment of the sort indicated would be quite ~uflicieut M II w· · h 24 ~ .r. .t • X of 1831• 
t.o show the Court the result of the administration r. - · ' •gram, m :parag1

'
11P ·'- OL pr.,ms; 

Mr. J. W. _H:ndley,. m pat:agraph 249 of precis; 
(2) '!'he_ Court should have power to call upo~ Mr. P. Sruuvassa Rao, m paragraph 250 of 

any guardmu- precis; 
"(a) to file such peri?dical statements, returns Mr. G. Muttuswamy Chettiar, in paragraph 

and acounts as 1t mny direct; • 251 of precis; 
"(b) to mnke s. uch re})Orts on any points con- the Mndra8 Board of Revenue, paragraph 252 

of precis ; and 
ne~ted w1th th~ mauagement ofthe estate S C 1 'r as 1t may reqna·e; ir hat· es urner, in paragraph 253 of precis. 

"(c) to carry out such directions as to the 301. As t~ Act X_IX of 18<H, see remarks by- Act XIX of 
management as it may give . an~1r. II. Virigram, m paragraph 2<1.2 of precis; 1841. 

" (d) to inves~ OJ' dep?sit the s~rplns or the _..:, 
balance m hand Ill su?~ place of security bfr. Duthoit, in paragraph 291 of precis. 
(Government Secu!'lties, Government 302. :Mn. J usrrcE FrEw- Act XL of 

'l'reasury, Government Savin<>'sBanks) as quotes cases to show that the practice of the 1f~S'x.~/J"' 
.it may direct." ° Courts has not been uniform as regards the ap- ;8~-~. ;, ;:, 

. He also suggests that provisions to the follow- plication of the proviso to section 3 of Act XL of 
mg eff~ct should bo made reg1wding the duties of 1858. In some oases it has been held that when 
guardtnns of prop<.'rty :- the Court eutert~ins a suit insti_tu~ed by a person 

"'l'hat every guardian should- who has not obtamed the perm1ss•on required by 
, ( ) b 11 t-hepro\•iso, the requisite permission is to be deemed 

' a 0 ey a directions given by the Court to have been gi_ve_n; w_ hile in o_the~s it has been 
under the provisions of the Act· h ld th t t d "(b) It tl C , e . a a sm. ms.tJtute without permission 
co.nsu . Ie ourt (i) before making any previOusly obtmned IS bad to all intents and pur-
ahenatJon of the. mi~or's property; (ii) pose~. Cases are quoted to show that the Iattcx· 
before . . componndmg m any suit in which I th t f 
the mmor may be a party ; (iii) before ~f ;:~ci;I:,ore correc one, rom the point of view 
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, ( Ar,t XL of 1858, ss. 4-7.) 
303. LALLA MADAN GorAL-

su&'gests th.at cer.taiu. particula•:s should he pre­
scribed for msert10n m all apphcations ; that the 
Courts should be allowed to act also on t.heir own 
motion; and that explanations to the followinO' 
effect should be appended to th~:> section :-

0 

"I. Lapse of years is not a sufficient "'•·ound for 
refusing a certificate [See C. W. R ., 34·3.] 

"II. The guardianship of iufants who have no 
property is a mattAr which forms the 
subject of Act IX of 1861." 

303A. Mn. B~o;rrARI LAL BAsu-

observes that the wo'!·d "suit'' is not wide enou"'h 
to include "proceedings and applications." "' 

[In regard to this section, please also see parn-
gmphs •1 to 46 of precis, under "Point I."] 

A ct XL of 30•L Mn. PLUMDEP.-
ZS58, s. 4 · ld 
(=A ct XX of wou transfer the powers of the Collector to the 
1864, s. 3.) ami! dar (or tahsildar) of the taluq in which the 

land is situated, as in Rule 4 of the Mysore 
:Minors' Rules. 

305. Mn. Jus1'ICE FIELD­

writes as follows :-

to meet cases where, as in Oudh, there is but one 
District Judge for two or more revenue districts. 

310. JJALLA MADAN GorAL--
suggests that" reside nco " should be explained as 
meaning the minor's "usual dwelling-house, i.e., 
his patcrn ~1l fa.mily-honse." 

311. LALLA MADAN GOPAI.-

suggests that provision shoulrl be made as to the 
manner o£ issue of notices and the persons on 
whom they are to be ser·ved, and as to who may 
oppose the a.pplication. He quotes authorities to 
show that the notice shonld be served on all parties 
interested in the application. 

312. s .~RDAR GunDIAL SINOH-

considet·s it unnecessary that the procednra of the 
Court should be specia.lly prescribed by the 
'Minors' Act, and that it would be sufficient to 
enact tluit the general procedure laid down in the 
Code of Civil Procedure in force a.t the time shull 
apply as far as practicable. 

313. MR. BEHAR! L.n BAsu-

thinks it undesirable, in view to the select10n of a 
g,ood guardi:m, that the enquiry should be 11o sum­
mary one, as this section requires. 

31-L. ·~lit. JUS1'1CE FIELD- A ct XL nj 

• 

,There seems no reason why the right to make 
an applica.tion under this section should lJe limited · 
to a. relative or frie,nd. Under the English. law, 
any person may apply in order, says Mr. Da.uiell, 
'that the benefit a.rising from the protection of t.he 
Court nmy b.e extended to ttl! cases in which intAr­
ference is desirable, subject, however, to the risk 
of incurring the censure of the Court, and of being 
compelled to pay the costs of the suit, jn the event 
of its subscqueritly appearing that the proceedings 
were improperly instituted.' (Chancery Practice, 
Vol. II, p. 1191)." 

writes as follows :- 18fi8, • · 7 
"Ud I . . f. 7f A ( = A.:tXKnJ n er t w prov1s1ons o section o the ct, JSC4, .•. 6.) 

306. LALLA MADAN Gor,u,-
suggests that the section should be amended as 
follows:- · 

Any relative or floiend of a minor in respect of 
whose property such certificate has not been 
g•·nuted or a certificate holdm· 1vho wis/w; to witlt­
dmw ancl desire the appointment of a new yuctrdian, 
<5·c., g-c. 

307. :Mn. Bl:lHARI LAL BAsU-

oonsiders the phrase" interest inland" o~jection­
ahle, appnrently for the reason that it does not 
adequately cover the case of members of an undi­
vided Hindu family. 

[Please also see suggestion by Mr. Duthoit in 
paragraph 291, s"pra.] 

A ctX.Lof 308. •rus HoN'nLE MR. PAuL-
1858' 8' 5 . - fA XL £18"8 d f .. c~ActXXqrconsiders sectwnoo ct o "', e ect1vcm 
1864, •· 4.) not providing for cases where the minor happens 

to reside in a district in which he has no property. 
309. Mr.. H. J. SPAltKS- . 

suggests that the section should be made more 
~xplict, observing that it does not provide for 
cases in which the minor is re~iding out of British 
India. 

He also suggeRts that it mi,ht be well to pro­
vide for District Delegates, a; in Act VI of 1881, 

vr.-23 

if it appears that any person claiming n right to 
have charge of the property of a minor is entitled 
to such right by virtue of a will or deed, and is 
willing to undertake the trust, the Court slmlt 
grant a.cc•·tificate of administration to such person. 
It has beeu held that in this case it is compulsory 
npou the Court to grant this certificate(seeNattncc 
Bibee v. H.!wjalt Srt?"Wltt' Ho.~scin, 7 W. R., 522). 
It has further been decided that when any such 
person obtains a certificate of administration, he is 
not bound to file accounts (see the cases at 6 W. U.. 
Mia. Rul., 53; 7 W.R., 522; 23 W.R., 278). 
There is no reason why ::!Uch persons should be ex-
empt from liability to account. According to 
'l;Jnglish la.w, a. testam~:>ntury guardian is in :.~ll 
respects subject to the control of the Com·t, and is 
liable to account for what he receives (Dauicll'!i 
Chaucery Pmctice, Vol. II, p. 1205)." 

315. THE JuDo•:s oF THB CALCU1TA Hwn 
CouJtT-
( collectively) sqpport Mr . .l<'iold's suggestion as to 
filing accounts. 

31G. Mit. Fu:LD­

continues :-
,,'!'he section then proceeds to enact that if 

there is no person so entitled, or i[ such person 
is unwilling to undertake the trust, and tl1ere is 
any near relative of tho minor 'v.ho is willing and 
fit to be entrustetl with tho charge of his property, 
the Court moy grant a certificate to snob relative. 
Here a. discretiou is vested in the Coul't. Then 
the Court may also, if it thiniC lit (unless a guar· 

· dian have been appointed by the father), appoint 
such person as aforesaid to be guardian of the 
person of the minor. '!'he exception assumes a 
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power in the father to appoint a guard inn by will. enactment,' to find Scheu ule I of that .Act dec!nr­
~L'he existence of this power as regards person~ to ing Act XJJ of 1858 to be in force in the PunJab. 
whom the Act applies, that is, minors not being He submits a list showing classes of persons 
European British subjects, may be doubtful. It' whom he thinks the Courts should be prevell:ted 
may be observed, as in England, that the power of a!'>parently, by express declaration) from appomt­
appointing a testamentary guardian was conferred ing as guardians. 
by St:itute (12 Car. II, cap. 24.), and as by the l~urther on, he suggests that section .27 _of the 
law of England no wi.ll made;by any person under Act should be embodied as an explanatiOn Ill s~c­
the age of 21 years is valid, it follows that a father tion 7 · also that the Courts should be allowed ells­
while under that age, cannot now by will dispose cretio~ to r~fuse to gr·ant a certificate to au unfit 
of the custody of his children. Then in the case person appointed by will, nnu an explanation 
of a guardian appointed by the father, it would inserted declarin"" that fitness should be allowed 
appear thn.t the Court bas no power to remove more weight tho.; mere nearness of relationship . 
such guardian. The last clause of section 21 pro- 320. UMAR BAKHSfl-
vides that 'the Court may also, for any suflicient 81waests that the Court should be empowered to 
cause, remove any guardian aJJpot:ntocl bytlwCotwt,' refe~t an unfit person appointed by will or deed. 
thus indicating that the Court has no power to J!'nrther :-
remove a gum·dinu appointed by the father. "'l'he words 'near relative' in the same sec-
Under the law of England, a testamentary guar- tion are l'IJ.ther va"'ue, and further it is not clear 
dian is subject to the control of the Court, both whether the scop~ of the section is to selPct the ­
with respect to the property and the person of the fittest person from among the relatives of different 
infant, and the Court may remove him and appoint ·or equal degrees, or to appoint the nearest person 
another guardian in his steml, or may without fit fo1· the post. I think it should be expressly 
·removing him appoint another person to h:we provid.ed that brother of the whole blood and 
the care of the infant (Chancery Practice, Vol. II, uncle should have pr·ior right' to the guardianship 
p. 1194). It is obvious that there may be cases of a minor, unless they are unfit; but in the case 
in which it is very desirable that the Civil Court 'of distant relatives the Court should have full dis­
shoul~ ha~e the power of removing a testamentary cretion of selecting the fittest person, disregarding 
guardmn. . the nearness of relationship.'' 

317. TnE JUDGES oF 'filE CALCU1'1'A Hwn He also StJO"gests that where a minor has con-
COURl'- sidemble proper·ty the Court should have power 

(collecl.ivelyj support l\:fr. Field's suggostiou as 
to t,ddug power to rewove a guardian appoiuted 
by the f~1!lr. , · 

318. l\ cr _J USTJCE 'rol'TElli'HA~[-
• .> writes as fol&'vs:-

'' I would ~~~e it clear that, in cases of rival 
claims to a certilicn,te, preference should not 
necessarily be given to any one ch\imant on the 
mere ground of nearxtess of kin to the minor, or 
on the ground of sex. 'rhe nearest of kin may 
often be the person to whom, for other reasons, it 
may be most objectionable to gmut a certificate. 

''I would also preclude the Court from enter­
taining ltny application for li certificate unless 
satisfied that property needing protection is 
actually in possession of the minor or of some 
person on his or her behalf. I remember a case 
in which the only property was in the possession 
of adversaries, and the object of the application 
was to try to induce the Court to direct the 
Collector to tnke charge of the estate, which was 
said to· be interest iu land, in order that that 
officer might undertake a troublesome and costly 
lawsuit to recover possession for the minor." 

319. Luu MAIJAN GoPAL-

says that by Hindu law the duty of providing for 
the ca1·e of the persons and property of minors de­
volves on. the Sovereign, while by l\fuhammadJJ.n 

' }a~ cer~m classes of re~tions hav~ a prior right. 
Th1s bemg the case, he th1nks the inclusion of the 
rights of guardianship and minority in section !) 
of Act IV of 1872 (the l'unja.b Laws .Act) was a 
mistake; also, that it is su1·prising, in viow of that 

to appoint more than one persou to administer 
the estate, if that should be deemed necessary in 
the interests of the minor. 

[Please u.Jso see suggestions by-
Kh:J.n ..A.bmad Sho.h, in paragraph 296 of precis ; 

and 
Sardar Gurdial Singh, in paragraph 297 of 

precis.] · 

321. LALLA MADAN Gor'AL-
suggests an addition to section 8 of 
1858 to the following effect :-

A ct XL of 
1858, ·'· s 

Act XL of( = ActXXoJ 
1SC4, s. 7.) 

"The Court will not adjudicate merely ou the 
Collector's report [see 22 W.R., 490], but must 
satisfy itself ns to the applicant's fitness on legal 
eviden.ce" [see 9 W. R., 555]. 

322. SARDAJt Gu1mr.u. SINGH-

"wonld give the Court power to enquire into 
the character of any person, and to call for reports 
from any Revenue-officet·, Magistmte ·or Police­
officer iu the district." 

[Please nlso see suggestions by :Mr. Duthoit in 
paragraph 291 of precis.] . 

323. Sm CHARLES TuJtNER- A ct XL of 

referring to section 9 of Act XX of 1864 recurs IS5S, $. IO 

to a suggestion recently made by the i\:fo.dras ~sc~1 '! '!~·;X 
High Court that there should be appointed in '' · · 
every district n public officer to take chai'"'C of 
privnt~ trusts nuder the superint,endeuce of the 
Official T!nstee. If this proposal be accepted, the 
Courts m1ght, he ~uggests, be eua.bled to, appoint 
such officers, aud m any case the Official Trustee, 

. to be ma.nng-er of the property of a minor. 
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He considers that considerable relief would bo 
afforded to Re\' enue-officer& by the creation of 
the pr~posed offices, and that. a commission, not. 
exc~~dmg 5 ~er cent., would probably provide 
sufliclen& salar1es and meet t.he costs of establish­
ment. 

324. LALL,\ MADAN GOPAL-

suggests, with reference to llfr. Justice Melvill's 
criticism on section !) of Act XX of 1864. in his 
.Minute of 2:3rd Au«ust 1881, that the words "or 
the like" men.n "im~noven.ble property ( ot.her than 
village-lund assessed with revenue, fot· which pro­
vision is made by placing it. in charge of the 
Collector), such as shops, katr!ls, warehouses, 
&c." 

325. SARDAR GunDIAL SINGH-

thinks the wOt·ds "moveable pt·operty or houses, 
gard~:~ns or the like" were i.uteuded to mean (1) 
moveable property, and (:~) Immoveable property 
other tha,n land, of which the Collector could be 
asked ·to take over the management. 

\326. 'l'HE HoN'nLE i\la. PAuL-

referring · Lo ?.h. Justice Melvill's ct·iticisms on 
scc'tio:1s 9 ::md 11 of Act XX of 18G4 in his 
Minute of the 23ru August 1881, obsen'es "that 
"the distinction between • houses, gardens anu 
the like' and 'lauu or any interest in land' is 
probably tl1at between revenue-paying inuuove­
able property and that which does not pay revenue, 
including in the category of revenue-paying pro­
perty such as may bo z,U;hir6j by reason of 
exemption." 

331. 1\IR. ll. J. SPARKS-

suggests that proYision should be maile- . 
(1) for cases iu which only a small pn.rt 

the property consists of land, tl.nd · 
of 

(2) for cases in which the land is situated in 
more than one district. 

332. BAnu KoYLAS CuuNo~;rc Griosr.-
sugrrests that provision should be made enl\bling 
the concctor to give up charge of au estate taken 
over by him under this section, whtln it would be 
for the benefit of tho minor to do so. 

Act XL oj 
zsss • •. J!) 
(-Act XX of 
JSG4, s. 1/.) 

• 

333. Mn. PLUMI!R- Act XL of 
1858, •• 16 

su.,.crests that a half-yearly statement of account(= A·:t XX oj' 
sh~~lcl be prcs01·ibed, as in Rule 15 of the Minors' !SCI,, "· .IC.) 

Rules framed for Mysore, instead of the annual 
statement provided for by Act XX of 186·1.. 

334. '!'HE HoN'sr.t.: Mr.. O'SuLr.rvAN­

makes tho following suggestions :-
"The administrator of the prope'rty should be 

required to file annual accouuts of recei~ts and 
disbursements, and they should be open to mspcc­
tion hy any relative or friend of thE: minor, who 
should be at liberty to bring to the uotice of the 
Court, lly way .of petit.iou, any neglect, default 
or misfeasance of the atlmiuistrator." 

33b. LutA MADAN GorAr.-
su•mests that the obligation to render accounts 
sh~~ld be extended to all guardians and adminis­
trators. 

Act XL of 327. SARDAR OuRDIAL SINGU-
IS5S, ,,, 11 

336. LALI.,\ MOHUN LA!.t AND i\iiA'N AsDULLA.­

Ilr"'e that the provisions of sections 16 and 17 
sh~uld be exteudecl to all guardians and adminis· 
tJ·ators, arguing that it may be very necessary to 
provide against fraud or waste hy tho~e to whom 
the sections do not at present apply. 

(= Act XX of suggests that n. limit shonld be put to the guar­
zsa,;, •· JO.) dian's allowance; that, to enconrn.ge economy in 

. administration, it shonhl be calculated on net 
profits, and not ou income; and that it should be 
fixed at 20 per cent. His reasou for selecting 
so high a ratA is that the rc!btlllcration would he 
small on small estates. 

328. LALf,A MADAN GOPAL-

observes, with reference to Mr. Justice JI.Ielvill's 
remarks on the word "aforesaid " in section I 0 of 
Act XX of 1S64 (see Home Department Judicial 
PJ·oceedings, No. 168 for October 1882), that in 
the Bengal Act, section 11, it clearly refers to sec­
tion 10 of that Ac:t and is not open to any mis­
construction. 

329. LALLA. MoHAN LALL AMD UrAN AsDULLA­

referring Mr. Justice .M:elvill's criticism, say they 
think the provision in section 10 of Act XX of 
1864 excluding legal heirs and persons next in 
succession from the guardianship of the person of 
a." minor, which does not occur in the Bengal Act, 
ought to be embodied in the new Act. 

330. SARDAR GuaDTAL SrNr.H­

is of the sa.me opinion. 
[Please also see suggestions by Mr. Dnthoit in 

paragraph 291, supra {on pages 100 and 101).) 

337. MR. llEIJ.\1\[ LAL llASlJ-

surrgests that section 16 shoulu he extended to ail 
"'U~rdians · also tlmt any friuud or well-wisher of 
tl1e miuo: shonlcl be allowed acces,; to ~heir 
accounts. 

[Please also sec suggestions by-
Mr. Justice Field, in pn.mgraphs258 and 314 of 

precis; 
'l'he Judges of the Calcutta High Court, in 

paragraph 315 of precis; 
Khan Ahmad Shah, in paragraph 296 of precis i 

and 
Sardar Gurdial Singh, 

precis.) 
iu p11ragraph 297 of 

338. ~fa. PLUMER- Aa .YL o~ 
~uggcsts that fo': section 17 of ~ct ~X of _1864 f~'« '"Jx fl/ 
should be suhstJtutc·l Hole 16 of the Mmors' rld,f, ._ 7.) 
Rules framed for Mysqre, which requires that 
surplus fonds s~all be deposited in the District 
Treasury and tnvested by tl1e Court in public 
securities. 
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339. LALLA MADAN GorAL­

writes :-
"'Public securities' denotes Government pro­

missory notes. I would suggest that this limita­
tion' be removed, and that it may be left to the 
discretion of the Court to lay out the surplus iu 
any profitable manner that is suggested to it by 
the ·administrator, e.g., in mortgag-ing landed pro­
perty 01' purc)msing debentures or bank shares." 

340. BAnu KoYLAS CauNDER GuosE:­
considers it desirable to impose a penalty for the 
enforcement of the provisions of this section 
which are, he says, seldom observed. 

. [Please also see suggestions by-
Sardar Gnrdial Singh, in paragraph 297 of 

precis; aud 
Lalla Mohun Lnll and Mi:ln Asdulla, in para­

graph 336 of precis.] 

343. BAnu KonAs CHUNDEII GHosE­
writes :-
. " ·r~Je law, as it stands at pr<:!sent, contains no 

directiOns as to how the Court should proceed 
when an application for sanction is presented. 
Ge!Jei·nlly the sanction is given on the represen­
tatiOns of the administrator, but this is not always 
;mfe. 'l'he administmtor, where he makes au 
application of tl!e kind, should be required to 
prove the !Jecessity for the salo, &c., by affidavit 
or otherwise, and the assertions contained in his 
aflldnvit should be tested by some officer of the · 
Court before the Court accords its sanct ion to 
the sale, &c." 

[In regard to this section, please also see para­
g raphs 104 to 138, under" Point IV," pararrmphs 
H8 to 183, under " Point VI," and pnragraphs 
184 to 201, under" Point VII."] 

. 344. LALLA .i\fADAN GorAL-

. ' 
,!. • I,:. .. , 

Act XL'of 341. lv!R.. JusTICE FIELD-

A ct XL of 
1858, •. l :J 

approves of Mr. Justice Mel viii's su..,.(l'estions on < ~ttct XX of 
this section (see R ome Departme~~s Judicial 186~· s. 14. ) 

1958 '' 18 . I b d 'dd h I' (=Act XX ofsr,.ys Jt tas een em e t at when an app !Cation 
JSC4, n 18,) for leave to deal with the property of an infant is 

, 

made under the second clause of section 1 8 of Act 
XL of 1858, the Civil Court is bound to deter­
mine the question whether tl1e proposed mode of 
dealing with it woulu, if sn.nctioued, be for the 
benefit of such infant, and that the petition should 
contain all the ma terials reasonably required to 
enable the Court to decide this question. He 
gives a reference to In ro S1·ish 0/nmd~,. MuMapa­
dli!la, I.L.R. 6 Cal., 161; S.C. 5 Cal. JJ.R., 501 ; 
and Sikhor Ghund v. Dulputty Singh, I.L.R. 5 Cal., 
363, and suggests that the substance of those de­
cisions might well be incorporated in the proposed 
new Act. . 

He further remarks opon this clause as follows, 
as to the effect of neglecting to obtain the sanc­
tion of the Court :-

"Where a guardian bas obtained a certificate of 
admini11tratiou under the Act, it has generally 
been held that any sale of the minor's property 
:for which the Act requires the sanction of the 
Civil Com·t, if made without such sanction, is 
invalid and conveys no title (see the cases nf 
Surul Clmndcrv. Raj Kishen Mukhorji, 15 B.L.R., 
350, S .C., 24 W.H.., ·iG; Paran Glmndcr Pal v. 
Kuroona JJioyi Dasi, 7 B. hR., 90; Daui Dutt 
Salloo v. Subllodra Bibee, I.L.R. 2 Cu.l., 283; 
Buchraj Ram v. Ram Kisaen Singh, 11 C.JJ.R., 
345). In Ma11j1:ram v. 2'am Si1•r;h (I.L.R. 3 All., 
852) it \Vas det<ided that a minor could not ratify 
such a transacLion. See to the contrary 21il Kocr 
v. Ro!i .Anund J(ishorc, 10 C.L.R, 547, where a 
mortgage by a certificated · guardian, alt-hough 
made witho~t the ~ction of the Court, was upheld 
the transaction bemg, under the circumstances 
considered a· proper one." ' 

342. LALLA MADAN GO!'AL-

quotes con~ictin&" deci~ions on the questio'l 
whether th1s sectiOn applies to non-c·ertificsted 
guardians. 

PI·oceediugs, No. 168 for October 1882, at foot 
of page 24). • 

345. M&. JUSTICE FIELD- · A ct XL of 
writes :- 1858, s. !11 

' I . . <= ActXXof 
' ' n conuectwn with section 21 of the Act it 186.i, •· e L.) 

will be useful to consider the decision of the Full 
Bench in t.he case of Nannee Bibee v. TUwjah Su?·-
wm· Hossem, 7 w·.R., 522 . It was here decided 
that a certificate gmntod under section 7 of the 
~ct may be r?called summarily under the provi-
SIOJ~s of sectiOn .21, and this without any action 
Jmvmg been previOusly taken in a regular suit 
undt;:r the provisions of section 19 of the A.ct." · 

(Please also see his remarks and those of the 
Calcutta High Court in paragraphs 316 and 317 
of precis, as to takin"' power to remove a guar­
dian appointed by th~ father.) 

346. Luu MADAN GorAL-

s~ggests that to meet Mr. Justice Mel viii's objec­
twn as to the vagueness of the words " or any 
other person, as the case may be'' (8ee H ome 
Department's Judicial Proceedings, No. 168 for 
Octobe~ 1882, nt foot of page 24) in section 21 of 
A?t ?CX of 186~, the. words "O?' othel' fit pe1·son 
w1thm the meantugof sections 24, and 10" should 
be substituted for them (in the Bengal Act ). 

. Ho further suggests that illustrations should be 
mserted to the followin..,. effect:-

" lllustmtion I.-'L'h~ Court cannot summarily 
remove a guardian who has not obtai nod a certiff­
cn.te. This should be done by a reaular suit (see 
II W. R., 370). o 

"Ill.ustmtio'!" I I.-The grounds set forth in the 
prece~mg portwn as to the disqualificati nns of a 
gu~rd111n sho~ld be held sufficient for removal. 

IUustratton. IJI.-Danger to tlie estate or 
welfare of the muwr should also be held suffi · . t 

"Ill t. t' ll' W men .. . us ?a ton .- here the conduct of the 
guardtap, though .blameworthy, is not culpabl 
bad, the Court Will pass orders to reau]ate hi~ 
conduct before removing him." 0 

r 
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347.-SARDA'R GURDTAr. Sx·NGH-

would specify the three following reasons as jugti. 
fying removal of a guarP.ian [7 or reca.ll of a cer­
tificate]:-

" (1) If he has wilfully neglected to perfrom 
any of the duties imp(lsed upou him by 
law; 

"(2) if he has been guilty of any other mis· 
conduct which, in the opinion of the 

. Court, makes him unfit for the work; 
and 

"(3) if has formed · a collusion with persons 
having interests adverse to those of the 
minor, or who are enemies of the mi­
nor." 

He would further allow any of the minor's 
friends or relations to apply to the Court for the 
removal of the l?uardinn on any of these grounds; 
and would provtde that if, after examining such 
applicant, the Cour~ sees reason to do so, it may 
make au enquiry, and, if the matters set forth in 
the application are established, umy award the 
applicant his costs out of the minor's estate. He 
adds: "Of course the Court should have power to 
putdsh a wilful ne?lect, and power to have its 
orders carried out. ' 

[Ple!'se also see suggestion by Khan Ahmad 
Shah iu pa\·agraph 296 of precis.) 

Art XL of 348. LALLA MADAN Gol'AL-

[!!,~·c/'x~~ of suggests that an explanation should be added to 
1864, s. ~J.) the following effect :- ' 

"E.tplanntion.-1'he successor will be appointed 
in the same wn.y as the first mnn wns appointed, 
i . e., after issue of notice and enqu'iry.'' 

A ct XL qf 349.-S.mDA!! GuRDIAL StNGH-

{~!·c:}~ of thinks provision should be J:?ade for the education 
Z$64, s. ~i.) of female as well as male mmors. 

Act XL of 

[Pleuse also see suggestion by Khan Ahmad 
Shah in paragraph 296 of precis.] 

350. MR. BAIWLAY-

zsss, ·'·:x;6• if suggests that the new Act should define the word 
(= Act X o . ,, 
1864, s. SOl, " mmor. . 
atid Act IX i\" G 
of 1375. 351. LALLA nADAN OI'AL-

writes at some langth to show the deeirability of 
enacting a more suitable definition of "minor." 
He refers to t.he diffierent laws prev'liling on this 
point in ~ndin, and to ?o~~ictin.g de~isions. as to 
the meamng of t.he delimt10n g1ven m sectiOn 26 
of .Act XL or 1858. He suggestM that "minor" 
should be declared to mean any person (excepting, 
apparently, Europeans whose personal law fixes 
their majority at 21) who has not completed the 
age of eighteen years. '!'he objections to the 
present definition which he specially mentions 
a.re-

(1) that it does not conclusively show whether 
it applies 'o minors regarding whom no 
action has been taken nuder the Act; and 

VI.-24 

(2) thn.t it provides for t.he 1\iufasRnl a. differe~t 
ln.w thn.n that prevn.iling iu the Pres1· 
dency-towns. 

Iu order to meet the latter objection, ht~ ·urges 
that the new Act ought to be made applicable 
to tlio Presidency-towns n.s well as to the Mufas· 
so. I. 

352. U~tAil BAKDSH-

invites atte~tion to the rules in paragraphs 1 and 
2 of section 3 of Act IX. of 1875, and their effect 
where certificates of administration are granted 
under Act x ·L of 1858, but makes no specific 
suggestion for the amendment o.f the law: 

353. SARDAR Gunor.\L StNGH-

conRiders there can be no objection to the vo.rying 
rules ns to majority prescribed by Act XL of 
1858, section 26, and Act IX of 1875. 

354. 111R. BEHAR! I"AL BASU-

referring to Act IX of 187;3 nud other laws, 
statutory and " persoun.l," suggests that it 'would 
save much confusion if one uniform age were fixed 
by statute for the nttaimneut of majority; the 
n"'e so fixed being made applicable to nil persons 
n~d in nil places throughout British India. 

355. 'Mil. J. KNOX WIOHT-

sum•ests that the definition of "minor" given in 
A~tiX of 1875 sl1onlc.l be incorpomteil in the 
proposed consolidttted Act. 

356. Jl,flt. JtrsTJC}; Fn;Lo- .tl..t.'CL or 
. . tt . t I f "' ., E . t868 • • ~; IUV!tes.a ent.Ion o t 10 c?se .0 Pttswa?~ v. CI(JO, ( -= i ct XX 
I.L.R. 10 Cal., 15, in wbwh tt was held that the of 
effect of section 21 of H.egnlatiou X of 17~3; n.nd ·'· ~~ ·;:u-----, 
section 27 of Act XfJ. of 1858, is thn.t no pet·son 
other than a female shall in any ca,~e bo entrul!ted 
with the guardianship of n female minor. 

357. SARDAR Gt11tDIA!. SINOJ!-

thinks section 27 of Act XL o£ 1858 is intended 
to refer to the guardianship of the propm·ty ns 
well as of the person of minors. He suggests that 
it should be amended so as to provide that no 
guardian shall be appointed for the perRon of n 
female minor if she be married and her husband 
be not a minor, proyided she t:lkes up her abode 
with the family of her hu~band; but thnt a guar­
dian for her property, if any, rnny be appointed, 
unless her husband undertakes the management 
of it. 

He also suggests that to the clause prohibiting 
the appointment of n guardian (either of person ot· 
property) for a minor whose father is living and 
is not a minor, should be added a proviso that the 
father is not otherwise unfit to manage his affairs, 
for instamce, by ren.~on of lunacy, idiocy, renun­
ciation of worldly affairs, &e. 

( Pl•m.se also see his suggestion in paragraph 
297 of precis.) 

[Plelll!e also see suggestion by Lalla Madan 
Gopal in paragraph 319 of precis.] 
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(Act XL of 1858., s. 28 . . Act l.X o.f 1861. AQ(~YX of 11$6/1~ ss.,_12 cmc H • 

. A~t IX tif1875. Ol·IJil P1·ocedu1·e Code, Chapter J:.X.X.I.) . . 
Act XL o.f 358. Mn. J USTIC}: l<'IET.D- · He doubts whether secnri~y could· be lllSIS~~~ 0~ 
JS

58
• •· jS · if J'emnneration he not g1ven to the gmudmn' 

(=Art XX suggosts that the question ns to what orders but i£ gnardians of the property are remunerated, 
<>f ISGI,, •·

38
·1 made under the Act nre nppenlable or not ~tppeal- as he trusts they may be (see paragraph _2? l of 

able should he clearly settled. He invites n.tten- precis), there wonld, he believus, ?"'no. dJfliculty 
tion to the conflict of decision bet,ween the cases in obtaining security from them. Se~amty.should, 

Act IX of 
1861. 

_u. 1:..\" rif 
~c)'r.Jif, 8. J~. 

reported in 15 W. R., 492 and 22 W. R., 4i!l. he thinks, be requiJ·ed in n.ll cnses ·m winch the 
359. LALJ .. \ :li'[ADAN Got'Af,- value of the estate exceeds H.s. 250: 

suggests that an expla1mtion should be ad(!ed to 367. BAIIU Korps CnuNDER GrrosE-
the effect that every person who appeared m the suggest.s tlmt, as a check upon ~nardians, security 
original proceeding wouH have a r~ght of appeal. should be required frond hem m every case. 
'rhis has, he says, become necessary m consequence [See also remarks by .Mt·. E. Barclay in para-
of a ruling, at page 256 of . the 13th Volume of graph'liJ2 of precis.] . 
Sutherland's Weekly Reporter. He does not 
think the right of appeal should ho taken away, 
as suggested by Mr. Justice West (see Home 
Dep11rtment's Judicial Proceedings, No. 16!) for 
October 1882) ; remnrkiug that it is 1.1 great 
privilege nnd protection, and that there does not 
app.enr to be any weighty reason for its abro­
gatiOn. 

360 SARDAI: HURD!.IJ. SINGH­
wonld, in order to prevent needless lit.igntion, 
provide that there shall be no appeal from the 
orders of the Courts excepting "orders of im­
portance, to be specially mentioned," nud that 
there shall be no second appeal in any cnso. 

[Please also see suggestions by Mr. Dnthoit in 
paragraph 291 oi Jlrecis.) 

361. As to Act IX of 1861, see remarks by­
~lr. H \Vi gram, in parngraph 24·2 of precis; 

aud 
Sir Chn.rles Turner, in paragraph 253 of precis. 

362. 'l'HE HoN'nr.Y. Mn. O'SuLLIVAN, TH•: 
HoN'nLE Mn. PAul, AND i\1R. JusTICE l~H;r.n-
suggest that in the new Act the Court should be 
empowered to require security from ~ruarcliaus 
for their dealings with minors' estates, 1\Ir. Field 
quoting the English practice in support of t.IJe 
suggestion. 

363. :Mn. J USTIC~ 0J.Dl'U:LD-
suggests that provisions should be inserted in the 
new Act, similar to those in sections 78 and 79 
of Act V of 1881, for taking bonds for the pro­
per administration of the estate, and for the 
assignment of such bonds to enable fit porsous to 
sue upon them. 

36·t. 'l'HE LlF;uTENAN~·· GovERNOI! AND Cuna· 
CoHHJSSJONEn OF THE N on'l'rr-IV .:sn:nN Puo­
VINCEB AND 0UDH-

See his remarks on Mr. Justice Oldfield's sugges­
tion, in paragraph 162 of precis. 

361>. Mn. JusTICE STRAIGHT-

concurs in Mr. Justice Oldfield's suggestion 
except as regards gu!l.rdians appointed in right of 
will or deed. 

366. Mr. Dumorr-
cansiders the absence of a. provision regarding 
the taking of security from administrators is one 
of the most striking defects in the existing law. 

3u8. 'J'm: GovgnNln:N't' m· BoltBAY- A ct XX of 
1864, ~. ~tl . 

forwnrd for considern.tion in connection with the 
proposed legislation certain ~n.pers showinl? the 
desirability of making pl'OVISIOn to adm1t. of 
minors being sent to schools or colleges recogmzed 
by the Local Government for the Jlnrpose, though 
situated "beyond the limits of the Pt·esidency." 
What is desired appears f1·om the papers to be 
to t .. ke power to send a minor to the college in 
Kolh:ipur (a Native State). . 

369. As to Act IX of 1875, see remarks in Act IX of 

f • . ~ 11175. paragraphs 350 to 355 o preCIS. 

370. 11£11. IYJGn,ut- Code of Civil 
. Procedm·~, 

wl'Jtcs :- C!t"1''•,. 
"'l'he provisions of Chapter XXXI of t)te X.\"XI. 

Civil Procedure Code appenr to me umteccssm·1ly 
complex, and I do uot uudcrstn.ud on what prin­
ciple n mothe1·, if a co-defell(htut, is pre,·euted 
from representing her minor son (section 4·~·5). 

"All that is really required in a Procedure 
Gode is to provide llwt suits by aud against minors 
shall be brought and defended iu the miuor's name 
by a gnn.rdian ad Wcm appointed by the Court 
n.nd removable by the Court; that no appeal slmll 
lie from the appointment of n guardiau ad litem; 
that the gnardian ad l·itcm shall give a written 
undertaking to be responsible for costs ; llwt he 
shall not enter into any compromise of a suit 
without the lenve of the Court; and that before 
taking out execution of nn.v decree he shall give 
security to the Court that he will account to the 
minor for the proceeds of the decree. 

371. Sm CHAHJ.t s 'l'uRNII:R-
says ~hat grent difficulty is felt in securiua tho 
prop(;'r represeut.ation of minors when creaitors 
take prot:eedings against their property as re­
p1·esentiug the eflect8 of deceased debto1·s. The 
person who would by law be entitled to t.he 
guardianship may refuse to act, aud no relative or 
friend may be found who is willing to do so, 
while the Court may not think it its duty to aiel 
the creditor by appointing a gum·dinn a(l litem, 
although the probable consequence of its not 
doing so would ·be to increase the debt by allowin<r 
interest to accumulate. Moreover, when th~ 
Court is constrained to appoint a. stranger to act 
~ ~uardian ad litem, uo power is given by the 
ClVll Procedure Code to make provision for the 
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costs of securing for the ' person ~ppointed the [lu rcgnrll to this chaptel', plea.'3e also see para­
means oE obtaining professional nssist.ance and graphs •n to 69, under '' Point II," and para­
defeuiling the suit. In the .Madras Hi<>h Court graphs l ;J!l to 147, under" Point V."] 
the followiu 0rr course hns heeu JJUrsned :~ 1 [See a so remarks by-
" If no relo.tive or friend is found, who is willinn- 'f E B 1 h f ~ · 
to appear as o"UUl'diau o.cZ l-item, the Court wii"l' l> t. '. nrc ay, in parn.grop 7 o 11ructs; 

, Mr. Jns\ice 1-'ield, iu parngraph 16 of precis; 
on the applic;Ltiou of the plaintiff, appoint an Mr. Jnstice Oldfield, in paragraph 19 of precis; 
o~~et· of the Coul't gunrdian nd li.tcnt, on the con- JIIr. Justice Stl'aight, in paragraph 20 of p,recis; 
d1t10n that the plaintiff undertakes to provide th .~ , :Mr. H. •r. Riva?., in pamgraph 32 of precis; 
officer so appointed with funds reasonably suffi- ' , . . . · 
cieut to enn.ble him to defend the suit. It' tho th~ Cluef Com~llisloner. o.f the Central 'Provm-
plaintiff fnils to provide funds, the orller for thto cos, 111 p:u·agraph 39 of pt•ecis; 
appointment is disclmrged. If, on the other hnml, the Itesideut u.t l:lyderaha.d, in paragraph 46 of 
tho funds are found and the plaintiff eventually precis; and 
succeeds, he would he allowed to receive the u10uey Khan Ahmad Shah in pnrngraph 2!16 of pre-
us part of his costs iu the cr.nse." He ntlds: cis:] ' 
"13nt geuet·ally, if not iu all cases, when the order 
has. been mnde, a ]Jerson who would by law be 
eutltled to the gnnrdinnship or to whom the Court 37-t In the ·following paragraphs (375 to 386) 
would h:we coulluittell the gnardi:tuship comes are . noted renmrks regarding the H.inun joint 
forward and :tpplies that the order nppointiurr :1n f11mily system, anu the application of the Miuors' 
officer of the Court nmy be llischar,.ed :md 

0 
the .Acts ~o it. 

· npplica.ut appointed." 
0 

375. MR. \.Yton.ut-
. Sit· Cha!:les 'l'uruer suggests that some provi- is nvet·se to any legisln.tiou 1vhich would render it 

SIOIIS of tlns uo.ture should be iutroduced into tho C ' compttlsory ou the 'i,·il Courts to Interfere in tl1e 
eivil Procedure Colle for the guidance of the cas!l of all minor members of O.ll undiviiled family; 
Courts . but at tho sumo time he thinks occasions clo arise 

He fur ther suggests that it would he llcsirablo when such intcrfet·ence is ucceasM·y, 1~ucl he 
to declnro tho.t on n11 application for lenve to sue c1uotes a c11se showing this. 
on behalf of a minor i11 .fol'mlt Jlrmpcri~ the Court 
is to have 1·cg:wd to the ci1·cnmsb\nces of the He suggests that "the District Court should 
minor uud not of the next frieud. The lnw l.Hts have power to direct that a Sltitnhle provision be 
1 · db ... [ 1 c made fot· the mninteuance uud education of minot• leen so 111te1·prcte y the c ig 1 om·t, hut is not, 
he sn.ys, geuel'l\lly uuilcrstood. members of au undivided family whenever occa-

sion arises for its int01·ference." 
.A.ud hP. expre~8es a cloubt us to whether t.he 

"local Jaws" refert·ed to iu section ·~U 4 of the (Please n.lso ~ee hi~ suggestions in varagraphs 
Code include the )final'S' .Act, IX. <•f IS(j l, which 107 and 242 of pr6cis.) 
is a'' general" .Act. 376. Ttu: HoN'si,K Mn. O'SUI.T.IVAN-·-

!!'72. lfrt. JusTICf: WEsT- writes:-
suggests that, iu 01·der to check a pt·nctice b: " Tho managing male memher of au uncliviued 
which, for the purpose of lmrn.s~iug people inter- Hindu family subject to the law of the Mitak­
ested in a minor, n paupdr uext frienll is put for- sh1\r!l should not he required to take out a certi­
ward to institute a suit agniust those having ficate in respect of the undivided slmrc of a minor 
chnrge of his propert.y, a discretion should be member of the family; but iu case of malversn• 
nllowed to the Courts to retjnire security for costs tion or mismanagement by the managing member 

· ft·om pauper next friends. a suit on behalf of the miuor for u. partition and 
He further says it is cloubtful at present whe- delivery of his sh.are should be permit~d! as~ 

ther the uext friend is to be regarded liS a ]Jrinci- the case at present; nud, wheu the partition IS 
pal in the litiant;ion, o1· whether the infant is the effecter!, n corWicato of ndministratiou should be 
}Jriucipal, and suggests that; this point should he granted fot• the share of the miuor." 

'J'Iv' 1/iu•l,, 
Jr,int Pnmil!l 
S!J!fi.:m. 

made cll'ar, observing that the case of an infant. !37i. Mtt .. JIJS1'ICE 'VEsT-
who is prin~ipal with II; paupe~ next frien~ is I sa •s tho law with re<m.rd to Hindu minors, mem­
common, wlnlc a pauper mfnn~ With n uoxt ft·wnd b~·s of joint familia~, 11s hitherto conceived by 
of competent means Js not uncommon. the Oourts in Indin, has recently been quite 

373. 'fu& HoN'DLt: M1t. PAUI.- I differently expounded by a judgment o{ the 
suggests that, in or~er to put~ ~top .to vex:Ltious, .J t~dicial Co1~mittee o£ the .~~ ri\'y Council (JJoorga 
frivolcus an.} other Improper ht1gat10n, the next Pcrswl ~· Kc8ho Pcrsad 8t·ll~/h, TJ . . lt., 9 I. A:·• 
friend should in ceJ'I;aiu classes of cases, be re- at page 30). He shows thnt that JUdgment w1ll 
ctuired to so.tisfy the Court that the suit will he upset the ~xi~tiug 11tnte of things, by introducing 
really and not merely technically for the benefit a. new limtt~t10n on the powe~s o[ fath~~ and 
of the minor and that the Court should see that other guardtans who are really m the pos1t1on of 
its orders ar~ fol,' the minor's benefit, in the same co-o,~ners nnd are not mere gua.rdia~s m the 
way as in the Euglish Courts of Equity. restr1cted sense. He suggests that thiS matter 
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should be taken up promptly, and that guardians 
of this kind should be allowed to defend suit~ 
against minors without a. certificate. 

378. SIR CHARLES SARGENT-

tninke that in the ca~e of the Hindu joint family 
the only satisfactory course would be to distin­
guish between family and separnte property. In 
regard to the former, he suggests that until a case 
of fraud or abuse of powers is brought to the 
notice of the Court by regulm· suit, the charge of 
the minor's interest should be left to such per­
eons as v.ould be entrusted with it according to 
Hindu law and usage. In regard to the latter, 
please see his remarks iu paragraph 223, aupra. 

379. 1\fn, JuerJCE llfELVILL-
concw·s with Sir Charles Sargent on tbis que5tion, 
and explains that. he did not intend by his Minute 
of .August 1881, to recommend that the mana­
ger of a joint Hindu family should be compelled 
to take out a. certificate of administration of the 
share of a minqr co-parcener. 

380. Tuz HoN'DLE MR. PAUL-
says the adoption of the proposal noted as Point 
I (see Bl'pra) would be very inconvenient in the 
case of a Hindu joint family, as .tho introduc­
tion of a guardian from outside would cause 
discord and probably waste on the part of other 
members of the family. 

(Please also see his remarks in paragraph 255, 
3l,pra.) 

381. MR. JUSTICE FIELD-
quotes cases showing tl10 finnl deciBion of the 

• ~ Valcutta High Court nnd the decision of the 
North-W ~:~stern Provinces High Court to be that 
Act XL of 1858 does not alter or affect any pro­
vision of Hindu or Muhammadan law as to 
guurdians who do not avail themselves of that 
Aot. · 

He suggests that. the effect on those decisions, 
and also on the cases quoted by Rir Michael 
Westropp in his Minute of 19th November 1881, 
(Home Department's Judicial Proceedings, No. 
170 for October 1882), of the Privy Council case 
quoted by Mr. Justice West (see paragraph 377, 
above) should be considered. . 

(Please also Bee his suggestions in paragraph 
258, ttup?·a.) . 

382. Mn. JusTICE ToTT&NIIAAI-
thinks it would be inconvenient that, where the 
minor's elltate consists of a share in joint undi­
vided family property managed by n. ktwt~, any 
other person should be allowed to obtain a certi­
ficate. 

383. Tn Junazs oP THE CALCUTTA HmH 
Couar-

(collectively) suggest" that provision should be 
made by which, on due cause shown the new 
.Act might be employed fgr the prot~ction of a. 
minor member of a.u undivided Hindu family 
against the fraud or extravagance of the co-par-

ceners, a course whicl1, as pointed out by Sir 
Michael Westropp (see his Minute ?~ted Novem­
ber 1881, Home Deparbment's Jndteml Proceed­
ings, No. 170 for October 1882), it hns been held 
by the Courts, cannot be adopted under the 
existing law." 

[Please also see their renmrks in paragraph 80,. 
Bt~pl'a.] 

38'!. Sm R. S·ruAnr-
strongly approves of the doctrinP. expounded in 
the case of Heit' 8-i·ngh cmcl tmolhl!r v. 1'hakur 
Si?1gh . cmcl others, High Court Repm-ts, N or~h­
Western Provinces, 1872, page 57, that ''section 
2, Act XL of 1858, does not preclude the nat.,~rl\1 
and legal guardian of a Hindu minor from dealmg 
with his property within the limits allowed by 
the Hindu law without having acquired a certi­
ficate of administration from the Civil Court;" 
nnd trusts that the application of this docb·iue in 
the future will not be intedered with by any 
legislation on the part of the Government of 
India. 

385. LALI,A MADAN · Gor,\L-
thinks ~t very desirable in the interests of minor 
members of Hindu joint famili es that the existing 
rulings declaring that no application for appoint­
ment of an administrator 'can be made in their 
case under section 3 of Act XL of I fJ58 should bo 
disregarded nncl words introduced to admit of ap­
plications being made in such cases. He says 
that, in spite of these l'lllings, such applications 
are sometimes admitted even now. He urges 
that it would be easy to fix the minor's share, and 
that thm·e need bo no hardship, as the mann­
ger nuder the Hindu law would usually be the 
persou to whom the certificate would be gt·auted .. 

386. S>\RDAJ\ GunJJIAL SINGU-

tllinks it would be necessary in some cases that the 
Court should have power to appoint a guardian 
where a minor has merely a joint interest with 
others, and he woultl definitely give the Cou.rts 
discretion to move in such cases whenever they 
think it proper to do so. 

[For furthe1· refet:ences to the Hiuclu joint 
family system, please see remarks by-

Mr. E. Barclay, in paragmphs 7 and 219 of 
precis; 

Mr. Hutchins, in pamgraph 71 of pr6cis; 
Sir Charles Turner, in paragraphs 77, 221 and 

253 of precis ; 
Mr. 1'. T . .Allen, in paragraph 79 of precis; 
Mr. Duthoit, in paragraphs 84 and 291 of 

precis; 

Mr. R. J. Crosthwaite, in paragraph 91 of 
precis; 

Mr. Behari Lal Base, in paragraphs 92 and 307 
of precis; 

the Chief Commissioner of the Central Pro­
vinces, in paragraph 94 of precis; and. 

Mr. G. Mnthaswamy Chettiar, in para"'rapl:.. 
2 51 of precis.] <>, 
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387. MR. R. Rv. A. L. V. RAMANA PuNIULU 
GAIW, SononniNATE JuDGE, :Mauun,\-

agrecs wil;h the views expressed by 'Mr. Justice 
West in his ~lim1te dated 21 st August 1881 
(Home Department's Judicial PI·occedings, No. 
169 fo1· October 1882), as to tho direction which 
legislation should take. 

388. TuE GoYERN:lU:Nl' o~· J.fADRAs-

concur in the remarks submitte~l by Mr. Hutchins. 

389. TnE PulSNJ> Junccs Ok' Tin: M .IDRAS Hrorr 
CouRT-

. concur in the remarks submitted by Sir Charles 
Turner. 

390. Tnr: GovERNMENT OF BoMBAY-

" do not de ·i t·e to add any Further' obs01·vations" 
to those m:ule iu the Minutes by t.he Juilges of 

, the Bombay High L:onrt. 

391. MR. JUS1'ICil 'l'Ol'TENIIAM-

ngrees generally in ~lr. Justice Field's recom­
mendations. 

392. Mn. J usncE '.rYJtnELL-

" eut.irely concurs iu theso vie\vs" (i.e. , :\ppnrently, 
those of Mr. Justice Straight). 

ropean and the Native cnmtmmity on the proposed 
legislatiou, through persons qualified to represent 
their feeliugs and inter<:sts, and thut t.he bl'!st way 
of effecti ng this is to st:lte point~ nu,] propcisals 
briefly aml clen.t·ly for coiu~id t•ration by porson~ 
unaccustomed to handle legal questions. . 

3!JG. LALLA 'J-IADA:-1 GorAr.-
iu Bttbmitting his n1emorandum, roum.rks that 
although some of the proposals which he has 
made nmy, if adopted, canso inconveuience nt fir~t . 
their all•Jption would bo jnst ifiod by t he rcsuh. 

397. JJALLA Gu:oHAIIl LAT.-

coucn t·s g'enem.lly in the renmrks subrnittecl hy 
Ln.lla .h:L'tdau Gopal. 

39B. Coi.ONf:r. G ur.ooN-
specially commends to notice t.he memomllllniH nf 
Muhanunad .Latif, Extra A~sistaut Connnissiunc1 
of Jhaug. 

3!l9. 1vr AJoR-GENf:RAL P1.,, HAl n, ·of'f'nnATI:\•; 
Co~nusstoNf:R, JAllAI.I'Uit DivisioN-
endorses the opinion subtuit;tcd hy Lieutonam­
Colonel,Grnce, U eputy Commissioner of Jabalp•lr. 

400. 'l'.m; Cnn:~ ComussiONf;It oF TilE Cf::-1'1'1: .11. 
P.ROVINC~S-

393. Mr:. Jus-riCE BRonnuns-r- conctlrs generally in the view~ exprcs~erl iu tho 
concurs in the remarks recorded by .M.r. Justice Government o~ India's Resolution. 

Straight. '!01. Mn. C. A. EJ,J,JO'I"I', CmH ComussJO:SI·:I: · 

Mn. DurJIOIT-
~:eniarks tl:mt his opinion is restricted to the cir­
cn mstanccs o[ the North-\'V estern Provinces and 
On db. 

395. 'J.'I·IE fJIEUTENANT-GoVf:r..Noi:. AND Cun:r 
Co)tMJssJONEI: oF THE N or.1·u-WEsTimN PRoviNct:s 
A:.u OuoH-

invit.es n.t.tcntion to Mr. Sp'lrks' suggestions. 
He snggm•ts. that it is very necessary to take 

every opportuni ty of consulting both the En-

VI.-2f, 

Gl' AssAM-

expresBes no opinion, as he is unfnmilim· with th" 
WOl'kiug of minors' law. ·· 

· 402. '.L'uE CmEP ComussiONEil Of' Uoonn- ­

givcs no opinion. 

SIMLA; ) 
. The lfUh A~~!Jitst 188[1. f F. t:. W. 

8. HARVI;:y .JA~I~~. 
Otfg. Secretary to the GutcrnmenL of ln·lia . 


