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12. The Court may direct that the person (f
any) having the custody
of the minor shall pro-
duce him at such place
and time as it appoints,

Act IX,
1 A l, 8, 29 -
~ andActXIII, Power to make interlo-
" 1574, 8.6.] cutory order for production
&~ ~ of minor and interim pro-
tection of his person and
property.
der for the temporary custody and protection of
the person or property of the minor as it thinks
proper.

18. On the day fixed for the hearing of the
application, or as soon
afterwards as may be,

Act IX,
18618 3
£ and AcbXTIT,  Hoaring of evidence be-

. R (o malig of order the Court shall hear such
- evidence as may be adduced in support of or in

opposition to the application. o
Act XIII, 14. (Z) If the law to which the minor is sub-
874, 5. 21.] J ject admits of his having
gufrlr,iri’::;.t ment of several 95 or more joint guar-

dians of his person or
property, or both, the Court may, if it thinks fit,
appoint or declare them.
(2) Separate guardians may be appointed or
declared of the person and of the property of a
: _ minor.
[Act X1II, (3) If a minor has several properties, the Court
1874, 8. 41 may, if it thinks fit, appoint or declare a separate
guardian for any one or more of the properties.
(4) If the Court appoints or declares a guardian
for any property situate beyond the local limits of
its jurisdiction, the Court having jurisdiction in
the place where the properiy is situate shall accept
the guardian as duly appointed or declared and
I%'ivcs effect to the order appointing or declaring
im.

[Act XIII,
1874, 5. 4.]

A 15. (Z) In appointing or declaring the guardian

Mattors to be considercd  Of @ minor the Court shall

by the Court in appointing be guided by the law to

guardian. which the minor is sub-

jeot and by what appears to be, consistently
with that law, for the best interest of the minor
.with respect to his mental, moral and temporal

EAob XIIT,
874, 5. 10].

and may make such or-

The Guardians and Wards Bill, 1886.

( .O'haptm: II.—Appointment of Guardians.—Sections 12-17.)
(Chapter II1.—Duties, Rights and Liabilitics of Guardians.—Sections 18-19.)

(5) Where the minor is a member of an
undivided Hindu family, special weight is to be
attached to any claim which the managing mem-
ber of the family may make to be appointed or
declared guardian, and to any objection which h?
may take to an appointment or declaration asked
for in an application.

(6) The Court shall not appoint a person to be
guardian against his will.

16. Nothing im this Chapter shall authorise
Guardian of the porson . the Court to appoint or
not to bo appointed by thefmdeclare a guardian of
Court in certain cases, the person of a minor—

(a) who is a married female cohabiting with ,

her husband, or

(b) whose father is living and is not a minor
or, in the opinion of the Court, unfi
to perform, or incapable of perform-
ing, the duties of a guardian of the
person of the minor, or _

(¢) whose property isunder-the superintend-
ence of a Court of Wards competent to
appoint a guardian of his person.

17. Where under this Chapter the Court ap-
poiunts or declares a guar-
dian of the property of
a minor who 1s a member
of an undivided Hindu
family, it shall, except
where it is proved to the satisfaction of the
Court that the interests of the minior have been
actually imperilled, appoint or declare the guar-
dian subject to such restrictions as will prevent
him from interfering with the powers of the
managing member of the family.

Guardian of property to
be appointed by the Court
subject to restrictions in
case of certain minors.

CHAPTER III.
Durmirs, RicaTs AND LIABILITIES OF GUARDIANS.

. * General.

welfare, .
ks (2) In considering what will be for the best
Ry interest of the minor, the Court shall have regard
s to his age, his relationship to the proposed guar-
dian, the wishes of a deceased parent (if any), and
s any existing or previous connection of the pro-
. - posed guardian with the person or property of
the minor. ' .
() If the minor is old enough fo form an in-
telligent preference, the Court mayiconsider that
preference, *¥a

L.

FAESE

of 1885, _ (4) In the case of persons to whomthe Tndian
Succession AOB{ 1865, applies, as between parents
adversely claiming the guardianship, neither par-
ent is entitled to it as of right ;. but other things
being equalin such case, if the minor is of tendef®
- years, he should be given to the mother, and if
he is of an age to require education and pre-
~ paration for labour and business, then to the
~ father. e

18. “(I) A guardian
must act for the benefit
of his ward.

He canpot make any proﬁt out of his

Viduciary relation of
guardian to ward,

)

office.

(8) With respect to the property of the ward,
he stands in; the position of trustee for the ward,
and is Tesponsible for any loss occasioned to the
property by his wilful default or gross-megli-
gence.

(4) This fiduciary relation extends to and
affects purchases by a guardian of the property
of his ward imimediately or soon after the warrf-
has ceased to be a minor, and generallr 2l
transactions between them whilo-tha inguence of
the guardian still lasts or is recent. :

19. A minor is incom-
petent to act as guar-

Minor inconibetent to
dian,

act,

[New.}

o
L

[Act XL,
1858, s. 27
Act XX,
1864, s. 31 :
Act XIII,

XVII, 185,
8. 8.]

b

[New.]

[Seton’s De-
crees, 739,
and Act XIII,
1874, 8. 18.]

[Act XIII,
1874, &, 19.]

i
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The Guardians and Wards Bill, 1886.
(Chapter ITI.— Duties, Rights and Liabilities of Guardians.—Seclions 20-25. )
Guardian of the Person.: (b) mort‘gago,chnrge or transfer by sale, gift,
[Act X1IT, 20. A guardian of the person of a ward is gxchanye or otherwise any part of the
:, ?;'; ‘jo ,]m. e : ' CharpeR e e immoveable property of his ward ; or
i th:)uzﬁ; uor guardian of ¢ ¢ho word, and must (c) lease any pavt of that property for a term
s person. look to his support, exceeding three years ; or
; health and education, and such other matters as (d) transferany Government securitiesbe-
the law to which the ward is subject requires. longing to the ward, or the shares or -
gsATC-: }:Ig,] 21. (Z) If a ward leaves the custody of his Otg;iry"‘]?:e“ of the werd Sifanyichis
iy : b guardian, he may becom- gl 138
P L B o ol (9 S oyt et el
3 Court to return to that BIORSILYROnUIoREaEC
\ custody. Provided that the Court may, subject to any [Cf. Act
.{2) But the Court may refuse to make an order rules made by the High Court under this Actlsshigs
-

[Eversley's
Domestic
Relations,
691-92.)

)

[Act XIIT,
1874, 5. 14.

‘

 Act XIII,
1874, 8. 15.]

 {Act XL,
1858, s. 18:
Act XX,

1864, 8. 18:
and Act X111,
1874, 8, 16.]

r
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for his return to the custody of the guardian if i

appears—

(@) that the ward has been ill-treated by the
guardian ; or

(b) that the conduct of the guardian in any
other respect has rendered him unfit to
have the custody of the ward ; or

(¢) that the ward is, on reasonable grounds
not incousistent with the law to which he
is subject, nnwilling to return, and, having
attained to years of discretion, is capable
of exercising a wise choice ag to the
custody in which he will remain.

(%) "The residence of a ward against the will
of his guardian with a person who is not his
guardian does not of itself terminate the guard-
ianship.

22. (I) A guardian of the person appointed
or declared by the Court
shall not, without the
leave of the Court by
which he was appointed or declared, remove the
ward from the limits of its jurisdiction, except for
such temporary purposes as may be prescribed or
for the purpose of placing him beyond those limits
at an_educational institution appointed by the
Local Government administering the territories
within which the Court is established as an insti-
tution to which a guardian may send a ward
without the leave of the Court.

(2) Theleave granted by the Court under sub-
gection (/) may be special or general, and may be
defined by the order granting it.

Removal of ward from
Jjurisdiction.

Guardian of I’rolzer(g}.

23. (1) A guardian of the property of a ward
Duties of guardian of must keep that property
property. safely. R
(2) In the case of immoyeable property, he
must not suffer any waste, bat must maintain the
buildings (if any) thereon and their appurtenan-
ces out of the rents and profits of the property.
24. Where a gnardian of the property, of a
ward has been appointed
“}:‘i_';'iit‘-‘:ﬁ"'f’ of Lovsce of or declared by the Court,
'l 0! TOpEerty ap- .
goimed Sodl A hg' u‘fe he Sh,a“ not, Wl?‘“!“"' the
Court. previous permission of
the Court,—

(@) borrow for his ward ; or
vi—I1

exempt a guardian from the necessity of obtaining

the permission of the Court under this section, *
either generally or in special circamstances, and :
as to either the whole or any specified part of the =

property of the ward.

25. (Z) Permission to the guardian to do any [New.] :

of the acts mentioned in -
the last foregoing section
shall not be granted by o
the Court, except in case i
of laecessiby or for an evident advantage to the
ward.

(?) The order granting the permission shall [New%
recite the necessity or advantage, as the case may
be, describe the property with respect to which
the act permitted is to be done, and specify such -
conditions, if any, as the Court may see fit to
attach to the permission ; and itshall be recorded
dated and signed by the Judge of the Court with
his own hand, or, when from auny cause he is
prevented from recording the order with his own
hand, shall be taken down in writing from his
dictation and be dated and signed by him,

(8) The Court may in its discretion attach to [New.]
the permission the following among other condi- -
tions, namely :— e

(a) that a sale shall be made to the highest
bidder by public auction, before the
Court or #ome person specially appointed
by the Court for that purpose, at a time
and place to be specified by the Court,
after such proclamation of the intended
sale as the Court, subject to any rules
made by the High Court under this Act,
directs ; i

(b) thai a lease shall not be made in consi-
deration of a premium, or shall be made
for such term of years and subject to
such rents and covenants as the Court
directs ; * ¢

(c) thatithe whole or any part of the procee
of the act permitted shall be paid into
the Court by the guardian to be invested
by the Court on prescribed secnrities
otherwise disposed of as the
directs. ) L SO

(4) Before granting permission’ e
to do an act mentioned in t
section the Court may canse

Practice with respect to
limitation of powers of
guardian of property.

tion for the permission to
“ Ed
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o friend of the ward who should, in its opinion,
receive notice thereof, and shall hear, and record

_tho statement of, any person who appears in
opposition to the application.

- 26. (Z) Where a guardian of the oroperty ofa

: ward has been npp(gnted

s \ or declared by the Court,

; XI.II;:1 gaactpropersy. the Court mug from time

74,8.20.] to time, by order, define, restrict or extend his

: powers with respect to the property of the ward
in such manner and to such extent as it may con-
sider to be for the advantage of the ward and
congistent with the law to which the ward is
subject.

(2) Subject to any such order and subject also
to sections 17 and 24, a guardian appointed by or
under a will or other instrument shall, with re-

3 spect: to the property of his ward, have such
powers and be subject to such restrictions as are
. conferred or imposed on him by that instrument.

ct 11,1882, (3) Subject to the foregoing provisions of this
section, a guardian of the property ofa ward may
do all acts which are reasonable and proper for
the realization, protection or benefit of the pro-
perty of the ward and are allowed by the law to
which the ward is subject.

A iafmsz, 27. (1) A guardian may apply by petition to
8. 34.] the Court for its opinion,

; advice or direction on any
present. questions  res-
pecting the management
or administration of the property of his ward,
other than questions not proper, in the opinion
of the Court for summary disposal.

(2) A copy of the petition  shall be served
upon, and the hearing thereof may be attended
by, such of the persons interested in the applica-
tion as the Court thinks fit.

(8) The guardian stating in good faith the
facts in the petition and acting upon the opinion,
advice or direction given by the Court shall be
deemed, so far as regards his own responsibility,
to have discharged his duty as sgnardian in the
subject-matter of the application. '

28. Where a guardian of the property of a
ward has been appointed
or declared by the Court,
he shall—

(a) if so required by the Court, give a bond:
as nearly may be in the prescribed form»
i to the Judge of the Court to enure for
~ the benefit of the Judge for the time
¢ being, with or without sureties, as muy
. be prescribed, engaging duly to account
for what he may receive in respect of

2 @e;groperty of the ward ;

(b) deliver to the Court, within six months
: from the date of his appointment or
- declaration by the Court, or within
- such shorter time as the Court directs,
’he immoveable property
d, of the money and
rby which he has

General powers of guard-

Right of guardian to
apply to the Court for opi-
nion  in  management of
property of ward.

Obligations on, and privi-
leges of, guardian of pro-
perty.

The Guardians and Wards Bill, 1886.

(Chapter I11.—Dulies, Rights and Tiabilities of Guardians.— Sections 26-31.)

received on behalf of the ward up to the
date of delivering the statement, and of
the debts due on that date to or from the
ward ; _
() exhibit his accounts in the Court at such [Act XL,

- {imes and in such form as the Court :\gfls;\f:'t!‘gk,

directs ; 1864, s. 16.)]
(@) if the Court so directs, pay into the Court EA_cg XL],7
858, 8. 14/,

counts, or so much thereof as the Court 554 s, 17.)
dircets, in the manner in which money

is required by any rules for the time

being in force to be paid into thab

Court;

(e) apply for the maintenance, education and [Act XL,
advancement of the ward such portion 1858, Sﬁ“f
of the income of the property of the lSLG-L: <10 :
ward as the Court direcis, aund, if the and Act XIII,
Court so directs, the whole or any part 1874, 5. 17.]
of the priucipal of that property ; and

be entitled to such allowance, if any, as [Act XL,
the Court thinks fit for his care and -898, s 24,

e A 5 . and Act XX
pains in the execution of his duties. ;gé‘f\: 247

29. Where a guardian has given a bond duly [Act X, 1863,

to account for what he s:257, and
D DESTL 07 10 L b of Act V, 1881,
may receive inrespect of 9" T, R,

().

Suit against guardian
where admiunistration-bond

the property of his ward, 5 all, 248.]
the Court may any tine,
on being satisfied that the engagement of the
bond has not been kept, and upon such terms as
to security, or providing that the money received
be paid into the Court, or otherwise, as the
Court thinks fit, assign the bond to some pro-
per person, who shall thereupon be entitled to
sue on the bond in his own name as if the bond
had been originally given to him instead of to the
Judge of the Court, aud shall be entitled to re-
cover thereon, as trustee for the ward, the full
a.lfnounb recoverable inrespectof any breach there-
of.

80. Wherea guardian has not given a bond as [Act XL,
aforesaid, an erson, 1858, s. 19,
with the lea)\r/e };E the ?Q&A:tl}g‘g’
Court, may, as next =
: friend, at any time dur-

ing the continuance of the minority of the ward,

and upon such terms as aforesaid, institute a suit

against the guardian, or, in case of his death,

against his legal representive, for an account of

what the guardian has received in vespect of the

property of the ward, and may recover in the suit,

as trustee for the ward, the full amount found in

the suit to have been received by the guardian

and not to have been duly accounted for.

81. Nothing in either of the last two forego- [Act XL,

ing sections shall be con- 1851& B 1)5(13(
strued to deprive a ward ?§E4A;t19,]'
or his legal representa-
tive of any remedy against his guardian, or the
legal representative of the gudrdian, which, not
being expressly provided in either of those sec-
tions, any other beneficiary or his legal repre-
sentative would have againsi his trustee or the

was taken.

Suit against guardian
where administration-bond
was not taken.

General  liability  of
guardian as trustee.

legal representative of the trustee.

the balance due from him on those ac- and Aot XX, ]
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The Guardians and

(Chapter I1I.—Duties, Rights and Liab

(Chapter IV.—Supplemental Provisions.— Sections 36-38.)

Termination of Guardianship.

[Act XIII,

1874, 5. 21.] 32. On the death of one of two or more joint

guardians, the guardian-
ship continnes to the
SUrvivor or survivors un-
til a further appointment is made by the Court.

33. (Z) The Court may, on the application of
& any person interested, or
of its own motion, re-
move a guardian for any cf the following causes,
namely :—

Right of survivorship
among joint guardians.

[ActXL,1858,
5.21: Act XX,
1864, 8. 21 :

“and Act X111,
1874, ss. 22
and 24,]

Removal of guardian,

(a) for abuse of his frust;

(b) for continued failure to perform its duties;

(c) for incapacity to perform its duties;

(d) for gross immorality;

(e) for having an interest adverse to the faith-
ful performance of his duties;

(/) for removal from the local limits of the
jurisdiction of the Court ;

(g9) by reason of the arrival within those limits
of some person whose guardiauship the
Court may think likely to be more bene-
ficial to the ward than that of his guard-
ian; or

Wards Bill, 1886.

ilities of Guardians.—Sections 32-35.)

[Ac

1858,
o : and
property in his possession belong- 1864.

(8) When for any cause a person ceases to be a
guardian, the Court may requiro him to deliver
as it directs any

ing to the ward.

(4) When he has delivered as the Court directs [Act XL,
the property, if any, in his possession -belonging’ 1,8,38';,;
to the ward, the Court may declare him to be dis- 1864, . 23.
charged from his liabilities as guardian, save as

regards any fraud which may subsequently be
discovered, ;

CHAPTER IV. ;
SuPPLEMENTAL PROVISIONS. Y o

36. (Z) The Court way,on theapplicationof any {a\;g len ;
: e

person intevested or of 8g

Orders for regulating ifs own motion, make an Agufa’c:t')lgl
conduct or proceedings of . or

guardians, and enforce- order regul"t'mg the 1874, s. 20

ment of these orders, conduct or p"’ceedi“gs ‘;3‘812:\0:‘49

of any guardian who has
not been appointed by a Court of Wards, whether
the guardiau has been appointed or declared by
the Court under this Act or not.

(2) Yu case of disobedience to an order made

(k) in the case of a guardian of the property,
for insolvency.

(2) When a guardian has been removed for

any such cause, the Court may :\.ppoinc a successor

to him under the provisions of Chapter 11I.
[Act XL
1858, s. 23 :
Act XX, 1864,
s.23 :and Act
XIII, 1874,
55, 23 and 24.]

34. (Z) If a guardian desires to resign his
office, he may apply to
the Court to be dis-

Discharge of guardian,

charged.

(2) If the Court finds that there is some other
proper person whowm it may appoint to be guard-
1an under the provisions of Chapfer II, it slm.ll
discharge the applicant from the guardianship
aud appoint the other person in his place.

35. (1) The power of @
guardian of the person
coases—

[ActXL,1858,
5. 27: Act XX,
1864, 8. 31
and Act XIIT,
1874, s, 25.]

Cessation of authority of
guardian,

(a) by his removal or discharge ; -
(0) by the Court of Wards assuming superin-
tendence of the person of the ward ;

(c) by the ward ceasing to be a minor; -

(d) in the case of a female ward, by her mar-
riage followed by cohabitation with her
husband ; or

(e) in tho case of a ward whose father was a
minor, or deemed unfit to perform, or in-
capable of performing, the duties of a
gnardian of the person of the ward, by
the father ceasing to be a minor or, as the
case may be, to be ‘deemed unfit or in-
capable as aforesaid.

(2) The power of a guardian of ihe property
ceases— :

(@) by his removal or discharge ;

(b) by the Court of Wards assuming superin-
tendence of the property of the ward ; or

(¢) by the ward ceasing to be a minor.

under sub-section (1), the order may be enforced
in the same manuer as an injunction granted :
ander section 492 or section 493 of the Code of XIV o
Civil Procedure, as if the guardian were the de- <
fendant and the ward the plaintiff. £
37. If, for the purpose or with the effect of [Act XIII
preventing the Court 1574 5./
from exercising itsautho-
rity with respect ” to a
ward, the guardian of!the ward removes him from
the limits of the jurisdiction of the Court in
contravention of the prohibition contaiged in
section 22, he shall be liable, by order of the
Court, to fine not exceeding one thousand rupees,
or to imprisonment for a term which may extend
to six months, or to both.

38. If a guardian fails to deliver to the Court, [Act XI
within six months from 1855 & %
the date of his appoint- 1564, s, 22,
ment or declaration by
the Court, or within such shorter time as the
Court directs, the statement mentioned in clause
(b) of section 28, or to exhibit his acconnts in
the Court, as required by clause (¢) of that sec-
tion, or to payinto the Court the balance due from
him on those accounts, as required by clause (d)
of that section,
or if a person who has ceased to be a guardian
fails, on the requisition of the Court, to deliver
as the Court directs any property in his possession
belonging to the ward, 2
he shall be liable, by order of the Court, to
not exceeding one hundred rupees, and, in cas
recusancy, to further fine not exceeding
rupees for each day after the first durin
the default continues and to dete
civil jail until he consents to del
or exhibit the accounts, or
deliver the property, as the

Penalty for removal of
ward from jurisdiction.

Penalty for failure to
account.

.
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Nothing in this Act shall prevent a person
from being prosecuted
under any other law for
an act or omission which
constitutes an offence against this Act, or from
being liable under that other law to any other or
higher punishment or penalty than that provided
by this Act:

Provided- that a person shall not be punished
twice for the same offence.

40. The Court may call upon the Collector, 'gr

upon any Court sub-

s“moi;t:gyc(zgl:::wraand ordinate tz the Court, for

a report on any matter

arising in any proceeding under this Act and
treat 519 report as evidence.

41. An appeal shall lie to the High Court
from an order made by a
District Court—

(@) under section 7, appointing or declaring or
refusing to appoint or declaro a guardian ;

ving of prosccutions
under other laws. :

Orders appealable.

or
(b) under section 9, sub-section
: an application ; or
(c) under section 21, making or refusing to
make an order for the return of a ward to
the custody of his guardian ; or
(d) under section 24, refusing to grant permis-
sion to the guardian to do an act men-
tioned in that section ; or
(¢) under section 26, sub-section (Z), defining,
restricting or extending the powers of a
guardian ; or
(f) undersection 33, sub-section (), removing
a guardian ; or :
(g) under section 34, refusing to discharge a
guardian ; or
() under section 36, regulating the conduct or
proceedings of a guardian, or enforcing
the order ; or
(i) under section 87 or section 38, imposing a

(%), refusing

enalty.

42, gave as provided by the last foregoing
section and by section
622 of the Code of Civil
Procedure, an order made under this Act shall
be final, and shall not be liable to be coutested
by suit or otherwise. 2
~43. The High Court may refusean application
' : made toit under this Act

r cof High Courtto ... . g
o application« capable if 11 its opinion the ap-
ug dealt with by plication would be dis-
i posed of more justly or
reriently by any other Court having jurisdic-

861,
Act

3 Finnlity of other arders,

costs of any proceeding under this
Act shall, subject to any
- rules made by the High
be in the discretion of the
ceeding is held.
‘other power to make
conferred expressly
y lg this Act,
Co

urt may

ians ;

Applicability of Act to
guardians already appoint-

ed by Court,

Chapter II,

The Guardians and Wards Bill, 1886.
(Chapter 1V —Supplemental Provisions.—Sections 39-46.)

(The Schedule.—Linactments repealed.)
permission to do acts mentioned in section

‘

b !
(b) as to the security to be required from
guardians ;
(¢) as to the preservation of statements and
accounts delivered and exhibited by guard-

(d) as to the inspection of those statements
and accounts by persons interested ;
(¢) as to the custody of mouncy, and securities
for money, belonging to wards ; :
(f) as to the securities on which money belong-
ing to wards may be invested ; -
(9) as toallowances to be granted t~ guardians
for their care and pains in the execution of
their duties ; and
(h) generally, for carrying out the purposes of
this Act. ’

46. A guardian appointed by, or holding a [New.]

certificate of administra-

tion from, a Civil Court
under any enactment re-

pealed by this Act shall,
save as may be prescribed, be subject to the
provisions of this Act, and of the rules made .
under it, as if he had been appointed under

THE SCEEDULE.
ENACTMENTS REPEALED.

(See section 2.

Number and ycar,

Title or subject.

Extent of repeal.

d with
for |

Acts of the Governo» General in Council,

XIV of 1858,
XL of 1858.

XX of 1864.
IX of 1861.
Vll]'. of 1870.

IV of 1872.

XIX of 1873,
XIII of 1874,
XY of 1884,

XVII of 1875.

XX of 1875.

XVIIT of 1876,

Y of 1804

Minors (Madras)
+Minors (Bengal)

Minors ...
Court-fees

Minors (Bombay)

Punjab Laws

North-Western
nors. .

Laws Logal Extent

Burma Courts ...

Oudh Laws

Court of Wards

Minors' Estates

) Pro-
vinces Land-revenue,
European  British Mi-

Central Proyinces Laws.

@!adr;w Regulations.

.| The whole,

.| So much as has
not been repeal.

ed.

.-| The whole,

.« | The whole.

+++| Sectiom 19 H, and

article 10 of

Schednle 1.

.| Sofarasitrelates
to Act XL of
1858.

Section 258,

The whole.

-| So farasitrelates
to any enact-
ment repealed
by this Act.

. [ Section 96.

So faras it relates
to Act XL of
1858.

..| So far asitrelates
“to Act XL of
1858,

... Section20 and so
much ofsections
21 and 22 as re-.
lates to persons
and property of
minors not sub-
Ject to the su-
P erintendence
of the Court of

ards.
Section 3.
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STATEMENT OF OBJECTS AND REASONS.

This Bill to consolidate and amend the law relating to Guardian and Ward is based on opinions:
elicited by a reference to Local Governments and High Courts on the subject of certain defects in the
law relating to the guardianship of minors, and its object is to provide a law of Guardian and Ward
applicable as far as possible to all classes of Her Majesty’s subjects in British India.

2. Among the enactments which the Bill will supersede are Act XL of 1858 and portions of the
Madras Code, relating to minors in the Presidencies of Bengal and Madras who are not European British
subjects and are not under the superintendence of a Court of Wards; Act XX of 1864, relating to minors
in the Presidency of Bombay who are not European British subjects; Act IX of 1861, relating to the
custody and guardianship of minors who are not European British subjects; and Act XIII of 1874,

relating to the guardianship of BEuropean British minors in territories beyond the jurisdiction of the
chartered High Courts.

3.._The Bill, which follows generally the frame of Act XIILI of 1874, is drawn as applicable to all
District Courts and High Courts (including the chartered High Courts) and to minors of all creeds and
races. But it does not take away any of the powers at present possessed by the chartered High Courts,
and it provides that, in the selection of gnardians and other matters, regard shall be had to the personal
law of the minor. The jurisdiction and authority of Courts of Wards are expressly saved and will not
be in any way affected by the proposed law. ;

4. One effect of the assimilation of the law will be to do away with the rule, which obtains in the
Presidencies of Bengal and Bombay, that no person shall be entitled to institute or defend any suit
connected with a minor’s estate of which he claims the charge until he has obtained a certificate of
administration. It is proposed that suits by and against minors shall be regulated by Chapter XXXT of
the Code of Civil Procedure, and: that, in a Bill which is to be introduced to amend that Code, provision
be inserted conferring, among other privileges, on a guardian who has been appointed, or whose title

has been declared, under the Guardians and Wards law, a preferential right to be appointed next friend
or guardian for the suit.

5. The several sections of the Bill which appear to call for remark will now be noticed in consecu-
tive order. .

6. Section 4, clause (1).—In connection with section 26, Act XL of 1858, section 30, Act XX of
1864, and section 2, Act XIII of 1874, the question arose whether the age of majority should be dealt
with in the Bill. As there was no necessity to deal with it, it was considered expedient to avoid the
difficulty of doing so by defining “ minor,” in the terms of section 11 of the Indian Contract Act, 1872,
as a person who has not reached the age of majority according to the law to which he is subject.

7. Section 4, clause (2).—“ Guardian” has been so defined as to mean any person having the care
of the person of a minor or of his property, or of both his person and property. The Bill, therefore,
relates to guardians generally except where it is expressed to relate to particular classes of gnardians.

8. Section §.—This section follows Act XTII of 1874, which, in recognising in certain circumstances
the right of a mother to appoint a guardian, was based on the New York Civil Code. The section goes
beyond section 47 of the Indian Succession Act and beyound the English law. But under the English
law an appointment by a mother is not now wholly ineffectual, and is likely at no distant date to be
declared to be valid except in so far as it may interferc with an appointment by the father.

9. Sections 9 and 43.—The High Court and District Court will have concurrent jurisdiction, but the
High Court may refuse an application with respect to the guardianship of a minor if in its opinion the
application would be disposed of more justly or conveniently by a District Court. Where the application
is with respect to the guardianship of the person of a minor, it is ordinarily to be made to the Court
having jurisdiction in the place where the minor resides, that beiog the Court which can most effectively
discharge the duties incident to the appointment of a guardian to the person of the minor.

10. Section 11, sub-section (2).—The sub-section follows an order made by the High Court of 1
Judicature for the North-Western Provinces with a view to facilitating the discharge by Collectors of their .
duty of accertaining and reporting to the Court of Wards from time to time what proprietors may come
within the description of disqualified landholders. .

11. Section 14, sub-section (4).—The rule laid down in this sub-section is, as explained by Sir

Arthur Hobhouse with respect to the corresponding section in Act XIII of 1874, based solely on
grounds of convenience. '

12. Section 15, sub-section (5), and section 17.—As regards a minor who is a member of an
* undivided Hindu family, it seems to be generally admitted that it is desirable, as a rule, to leave him

to his natural guardians without interference. But such a minor has certain rights in respect of the
family property, and those rights are capable of being protected by a guardian. The guardian could not
assume the management of the common property, and possibly he would, owing to the constitution of
the co-ownership, be debarred from taking directly even a share in the management, and be confined to
a mere power of control from without and a right in the last resort to demand a partition. But even
this limited authority might in some cases be of great importance. 1

As regards the view hitherto taken by the Courts on this subject, it has indeed been held
High Courts at Fort William and Bombay that Acts XL of 1858 and XX of 1864 could not be
where the minor had no rights except as a member of an undivided Hindu family (I. L. R.
and 3 Bom. 431, and 12 Bom. H. C. Rep. 247). Some doubt has been thrown on this vie

viI.—12
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: : i 5 and 8 Bom. 396) ; but in
o the Privy Council reported in I. L. R_8 Cal. 656 (I I.. R. 6 Fom. 595 an !

brct;,g? eitfPil:"Z sil:a‘:: (::'Ihic seems to be based on the peculiar wording of those (;Xcti,n :':nglellllta\;? slzﬁig

snstraed as contemplating an actual and (perhaps) corporeal taking charge of and, mi s

ngible property. In other words, these cases merely decide that under the pzlu ncl:n z; T th!i:ng

wnnot be appointed for a minor member of a pure joint family, not that such & 2

conceivable or impossible (I. L. R, 7 Cal. 869). y i ]

L As regards the provisions of certain enactments which allow the Court o)f( 3’}7?1% 7t8 ::(I:t?oc:lhi% glez
only of the estate of a minor who is a sole owner (Act 1V, 1872, section 35, Act o b thesti et ;
and Bengal Act IX, 1879, section 7), they are to be accounted for by the fact ba'nor e e

~ were designed mainly to guard against the risk of loss of revenue fropr:i\n SSttj’.:Ltl?e :l{m?cre SHie

competent person in charge of it. That it was not considered impossi 0 5!4}03 e 20,aand X of 1831,

of & minor shareholder is manifest from Madras Regulations V of 1 e )
section 8, and from the circumstance that section 14 of Act XL of 1858 and other similar enactments

is sti i S
provide for the Collector taking charge of the share of a co-ow]ner 311;(: cl:-okw:'lxll Lri: 1:2;’;32 ‘(’:‘;I:‘gco; iitce
escaping from the management of the Court of Wards owing to the other ¢ S Osntial B s (Afct.
The Courts of Wards in the North-Western Provinces (Act XIX of 1873) an : end_ o S
XVII of 1885) are not precluded from assuming superintendence of the interest of a disqua p

~ who is a co-owner in an estate with other persons who are not disqualified. i o
athered from the proceedings of the Legislative Council, 1854-55, pages 672 el seq.,
that lltt :‘ul;ytllljg ig;lteution of the fi*allzners of Agct XL of 1838 that the Civil Court should appoLn b g“i“:“dla“;
for minors owning shares in estates, and it would seem that it is only owing to the pe(_:ulm-lf “’01'16) ltl:g o
the Act, coupled perhaps with a natural disinclination on the part of the Courts to interfere between
Jjoint-owners, that that intention has been defeated.

13. Section 18—This section lays down certain general propositions based on the fact that guar-
diauship is a trust, and that the relationship between guardian and ward is oue uberrimee fidet, not only
while it lasts, but even after it has ceased to exist.

14. Sections 24 and 25.—These sections are based on section 18 of the Acts of 1858 and 1864 and
the corresponding section of the Act of 1874, on certain provisions in the Code of Lower Canada, and on
suggestions received-for the amendment of the Acts of 1858 and 1864. They provide that a guardian
who has been appointed, or whose title has been declared, by the Court, shall not borrow for his ward,
or transfer any part of the principal of his property, withont the permission of the Court, and that the
Court, before granting its permission, shall satisfy itself that the transaction proposed is either necessary
or for the evident advantage of the ward, and, when granting the permission, shall itself record an
order setting forth the necessity or advantage and the conditions subject to which it permits the loan to

~ be taken or the transfer to be effected (I. L. R. 5 Cal. 363 and 6 Cal. 161).

These sections will be supplemented by rules made by the Hugh Court under section 44.

15.  Section 28, clause (¢), and section 29.—These provisions are suggested by the case reported at
I. L. R. 5 All. 248. '

~ 16. Section 82.—The rule contained in this section follows from guardianship being a trust.
Thongh the right of survivorship is not acknowledged in  England in the case of guardians appointed
by the Court of Chancery, yet in practice the survivor or survivors will be re-elected by the Court
without a reference. In America there is the right of survivorship among guardians appointed by the
Court of Chancery. .

17. Section 33 —A. testamentary guardian may be removed under this section.

1 16. Section 41—The cases reported at 15 W. R. 492 and 22 W. R. 479 have suggested "the
- specification of the orders from which an appeal shall lie.

19, Acts XL of 1858 and XX of 1864 provide, in sections 27 and 31, respectively, that nothing
~ in those Acts shall authorise the appointment of any person other than a female as the guardian of the
- person of a female. The cases reported at I. L. R. 10 Cal. 15 and 11 Cal. 574, and the remarks at pages
 218-14 of Sayyid Amir Ali’s Personal Law of Muhammadans, seem to render the re-enactment of the

vision inexpedient. Section 15 of the Bill specifies the matters by which the Court is to be guided
ppointing a guardian, and one of those matters is the law to which the minor is subject.

. 20. The provision Act XX, of 1864, that the legal Licir of a minor, or the person next in succession
property, may. not be appointed guardian of the person of the minor, has not been repeated.
. considered that the appointment of such persons should not be absolutely prohibited. This was
of the Supreme Council when Act XL. of 1858 was about to be enacted (Proceedings
e Council, 1858, pages 676-77), and is the opinion of the Hon’ble Mr, M. Melvill. .

' becomes law in its present form, article 10 of schedule I. of the Court-fees Act, 1870,
to the Presidencies of Bengal and Bombay, will become obsolete. It has, therefore,
chedule of enactments to be repealed.

ded showing how the principal enactments scheduled for repeal have been
rwise dealt with. :

-

C. P. ILBERT.
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Statement showing how the principal Enactments scheduled for repeal in the Guardians and Wanre
Bill have been reproduced in the Bill or otherwise dealt with.

Enactments scheduled for repeal.

How reproduced or otherwise dealt with.

Acr XIV orF 1858—

Section 1

L VCR )

Acr XL oF 1858—

Section 1
Py mo
3, paragraph 1...
paragraph 2) who to institute or de-
J- fend suits on behalf]

of minors.
paragraph 1...
paragraph 2...
Proviso

proviso

St

6,

S
Sections 9, 10 and 11, para
Section 11, paragraph 3...

paragraph 4... a0 o
12: when Collector may be directed to
take charge of estate. (Repealed in
Lower Provinces by Bengal Act IX|

of 1879.)

graphs 1 and 2

14: when Collector may be directed to
retain charge of shares and persons|
of certain minors. (Repcaled in
Lower Provinces by Bengal Act IX
of 1879, and, in Central Provinces
by Act XVII of 1885.)

15 : control of proceedings of Collector.
(Repealed tn Lower Porvinees by
Bengal Act IX of 1879.)

16, paragraph 1...
paragraph 2...
paragraph 3...

170,

18, paragraph 1...

paragraph 2...

) oo

20: continuance of suit after disqualifica-
tion ceases.
21 (Repealed in part in Lower Provinces
by Bengal Act IX of 1879.)
99 oo
23, first sentenc
second sentence

oo

.| Section 21 of Bill,
...| Sections 41 and 42 of Bill.

...| Repealed by Act XIV of 1870.
...| Sections 3, 26 and 36 of Bill.

...| Section 8 of Bill.
...| Section 9 of Bill.
...| Section 11 (Z) of Bill.
...| Section 13 of Bill.
...| Section 40 of Bill.
...| Sections 7 and 8 of Bill.
...| Section 40 of Bill.
.| Sections 7 and 14 (2) of Bill.
...| Section 28 ( f) of Bill.
.| Section 28 (e) of Bill.

...| Section 28 () of Bill.

...| Section 28 (c) of Bill.

...| Compare sections 29-and 30 of Bill.
...| Sections 28 (d) and 45 (¢) and (f) of Bill.
...| Section 26 (3) of Bill.

...| Sections 24 and 25 of Bill.

.| Sections 29, 30 and 31 of Bill.

.| Section 38 of Bill.

oo

Sections 20, 28 (¢) and 36 of Bill.

Section 8 of Bill.

Left to be dealt with in the Bill to amend the
Code ‘of Civil Procedure. See paragraph 4 of
Statement of Objects and Reasons.

Unnecessary, The Court of Wards can act in {
cases in which management by the Collector is
desirable.

Section 44 of Bill.

Unnecessary, as Chapter II is framed.. See
paragraph 12 of Statement of Objects and Rea-
sons.

Unnecessary, as the Bill is framed,

Will be covered by the Code of Civil Procedure.
Sections 33 and 35 (9) of Bill.

Section 34 of Bill.
Section 35 (2) and (4) of Bill.

24 ...
25 (Repealed in part in Lower Province

by Bengal Act IV of 1870, section
86.)

Sections 28 (f) and 435 (g) of Bill.
Sections 20, 28 (¢) and 86 of Bill

- d



temen showing how the principal Enactments scheduled for repeal in the Guardians and Wards
Bill have been reproduced in the Bill or otherwise dealt with—continued.

Enactments scheduled for repeal.

How reproduced or otherwise dealt with.

XL oF 1858—continued.

Section 27, paragraph 1, first sentence -
second sentence:

5 paragraph 2..

99, paragraph 1, first sentence
second sentence
paragraph 2 (number and gender)

- Act IX or 1861—

Section 1, first sentence
second sentence
2T

3

4
dure.

5

Ot 2. i

8: definition of “Sadr Court ” -

- Acr XX oF 1864—

Section 1 ...
.. 2, paragraph 1 ...
paragraph 2

proviso of minors..

T i
5, paragraph 1 ...
paragraph 2 ...
Pproviso :

6

proviso.
10, paragraph 3 _
10, paragraph 4...
11: when (gollector may be directed
- take charge of estate. :
12 ...

13 ...

~ Section

under Collector’s charge comes

0.
' offml of {rro‘ceedings of Collector.

who to institute or de-
fend suits on behalf]

procedure when proprietor of ‘estate

...| Section 16 of Bill.
guar-
dians of females to be
themselves females.

Not reproduced. See paragraph 19 of Statement
of Objects and Reasons.

...| Section 35 (Z) (@) and (e) of Bill.

"| Section 41 of Bill.

.| Sections 4 (4) and 9 of Bill,

...| Section 3 of Bill.
.[ Not reproduced. See the General Clauses Act,

I.of 1868. - .

.| Sections 7, 8, 9 and 10 of Bill.

.| Section 11 (Z) of Bill.
...| Section 12 of Bill.

.«.| Sections 7, 13 and 44 of Bill.
: application of Code of Civil Proce-

Not reproduced. See section 647 of the Code of
Civil Procedure.

...| Section 41 of Bill.

.| Section 42 of Bill.

Section 3 of Bill.

.| Not reproduced. See the General Clauses Act,

I of 1868. ?

.| Sections 26 and 36 of Bill,

Section 8 of Bill.

Left to be dealt with in the Bill to amend the
Code of Civil Procedure. Sce paragraph 4 of
Statement of Objects and Reasons.

...| Section 8 of Bill.

to

of]

‘gect,‘ion 26 () of Bill.

.| Section 9 of Bill.

.| Section 11 (Z) of Bill.

..| Section 13 of Bill. -

.| Section 40 of Bill.

.| Sections 7 and 8 of Bill.
U o S ...| Section 40 of Bill.

- Sections 8, 9 and 10, paragraphs 1 and 2, and

Sections 7 and 14 (2) of Bill. Sce paragraph 20
of the Statement of Objects and Reasons.

...| Section 28 (f) of Bill.
.| Section 28 (e) of Bill,

Unnecessary, as section 7 is framed,

Section 28 («) of Bill.

.| Section 44 of Bill.

Unnecessary, as Chapter IL is framed. See.
paragraph 12 of Statement of Objects and Rea-
sons. '

Unnecessary, as the Bill is framed.

Scetion 28 (b) of Bill.

Section 28 (c) of Bill.

Compare sections 29 and 30- of Bill,

Sections 28 (d) and 45 (e) and ( /) of Bill.

1ons 24 and 25 of Bill.
ions 29, 80 and 31 of Bill.
be covered by the Code of Civil Procedure.




Statement showing how the principal Enactments scheduled for repeal in the Guardiar
Bill have been reproduced in the Bill or otherwise dealt wtth—contmu :

Enactments scheduled for repeal,

Acr XX or 1864—continued.
Scction 21 ...

23, first sentence

second sentence
24 ..
2O
2605
27 ...
28
29 : marriage of minors
30 ...

/
31, paragraph 1: as to gu-mh'ms of manr-
ried females.
paragraph 1:as to guardians of fe-
males being themselves females.
paragraph 2 : guardianship to cease
when husband attains majority.
32: saving of Act XXXV of 1858 (me-
tics.)
33 .
34, p'n'wmph T
paragraph 2
paragraph 3 (numbcr and g Jondw)

Acr XIII or 1874:

Scction 1 (Formal)
2 ¢ Minor ”’
¢ Guardian ”
¢« Court”
3
4, p'uaffmph
paragraph 2 ...
paragraph 3 .
5, p'tra"nph T
par'q,laph 2.
paragraph 3 .
oo
AT
8, paragraph 1, first and sccond sentences:
application of Code of]
Civil Procedure.
third sentence.
paragraph 2 (I‘oxms)
paragraph 3.
9
10, chusc (a)
clause (b)
clause (¢)
11 .
12 .
13 .
14, pammph 1
pam«raph 2.

.

.| Sections 33 'md 35 (3) of Bill.

.| Scction 38 of Bill,

| Section 34 of Bill.

.[‘Section 35 (J) and (4) of Bill.

.| Sections 28 (f) and 45 (g) of Bill.
.| Sections 20, 28 (¢) and 36 of Bill.

}Sections 20,22 (1) and 36 of Bill.

| Section.28 (¢) of Bill.
...| Compare sections 20, 24 and 28 (¢) of Bill.
.. | Section 4 (Z) of Bill:

Section 16 of Bill.

.| Section 3 of Bill.

..| Section 4 (7) of Bill.

.1 Section 4 (¥) of Bill.

.. Sections 4 (4) and 9 of Bill.
,..| Section 5 of Bill.

...| Section 7 of Bill.

...| Section 14 (3) of Bill.

..| Section 14 (4) of Bill.

...| Sections 8 and 10 (/) of Bill.
... Section 10 (2) of Bill.

.| Section 11 (Z) of Rill.

.} Section 12 of Bill.

..| Sections 7, 13 aud 41 of Bill.

..-{ Scction 41 of Bill.

..| Section 435 of Bill.

..| Section 42 of Bill.

..I Section 15 (Z) and (3) of Bill.
..| Section 15 (4) of Bill. :
..| Section 15 (¥) of Bill.

| Section 21 of Bill. .-
P Sechorr22 (1) of Bill.

and see paragraph 6 ¢
Statement of ObJGCtS and Reasons.

Not reproduced. See paragraph 19 of Statem
of Objects and Reasons,

Scctlon 35 (L) (d).

Not reproduced.

.| Seetion 41 of Bill.
.| Sections 4 (4) and 9 of Bl“

.| Not reproduced, See the Cencral Clauses
I of 1868.

Not reproduced.  See section 647 of lli
Civil Procedure.

Not reproduced.

.

.

Section 20 of Bill.




COVERNMENT GAZETTE, MARCH 25, 1886.  [Damr VI

B”‘;;""g how the principal Enactments scheduled for repeal in the Guardians and Wards
UL have been roproduced in the Bill or otherwise dealt with—concluded.

Emtments scheduled for repeal, How reproduced or otherwise dealt with. -
T XIIT OF 1874—continued,
- Section 18, clause (o) ... ...| Section 18 (3) of Bill.
19, .| Scetion 19 of Bill.
20 ... o ...| Sections 26 () and 36 (Z) of Bill. /
2L ...| Section 32 of Bill. . L
- 22 ... ...| Section 33 of Bill. - |
23 ... ...| Section 34 of Bill.
# 24 ... ) 6 ...| Sections 33 (2) and 34 (2) of Bill,
25, paragraph 1.., ...| Section 35 (Z) of Bill. :
paragraph 2... ...| Section 35 (2) of Bill.
iScheduIe (Forms) ...| Not reproduced,

S. HARVEY JAMES,
Officiating Secretary to the Government of Tudia.




BILLS OF THE GOVERNMENT OF IN.D‘A.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the

purpose of making Laws and Regulations on the -

19th March, 1886, and was referred fo a Select
Committee :—

Bill No. 5 of 1886.

THE GUARDIANS AND WARDS
BILL, 1886.

CONTENTS.

CHAPTER I.

PRELIMINARY.
SECTION.

1. Short title, local extent and commence-
ment. -

2. Repeal.

3. Saving of jurisdiction of Courts of Warda
and Chartered High Courts.

4. Dofinitions.

CHAPTER IIL

APPOINTYENT OF GUARDIANS.

5. Power of parents to appoint in case of
persons subject to Indian Succession Act,

6. Saving of power to appoint in other cases,

7. Power of the Court to make order as to
guardianship.

8. Persons entitled to apply for order.

9. Court having jurisdiction to entertain the
application,

10. Form of application. .

11, Procedure on admission of application.

12. Power to make interlocutory order for
production of minor and interim protec-
tion of his person and property.
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SEcTION.
13. Hearing of evidence before making of

order. 35

14. Appointment of seyeral guardians.

15. Matters to be considered by the Court in
appointing guardian.

16. Guardinn of the person not to be appainted
by the Court 1n certain cases.

17. Guardian of property to be appointed by
the Court subject to restrictions in case
of certain minors,

CHAPTER IIL
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General. . a

18. Fiduciary relation of guardian to ward
19. Minor incompetent to act.

Guardian of the Person. !

20. Duties of guardian of the person. 3
21. Title of guardian to custody of ward,
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Guardian of Property.

23. Dauties of guardian of property.
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25, Practico with respect to limitation
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27. Right of guardian to apply to the
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The Guardians and Wards Bill, 1886.

~ (Chapter 11.—Appointment of Guardians.—Sections 12-17.)
(Chapter T11.—Duties, Rights and Liabilities of Guardians.—Sections 18-19.)

12. The Court may direct that the person (if
any) having the custody
of the minor shall pro-
duce him at such place
and time as it appoints,
and may make such or-
der for the temporary custody and protection of
the person or property of the minor as it thinks
proper.

13. On the day fixed for the hearing of the
application, or as soon
afterwards as may be,
the Court shall hear such
evidence as may be adduced in support of or in
opposition to the application.

. Power to make interlo-
cutory order for production
of minor and interim pro-
toction of his person and
property.

Hearing of evidence be-
fore making of order.

14. (Z) If the law to which the minor is sub-
B st . ject admits of his having
gua,%‘-:::g_men of several  }6 or more joint guar-

dians of his person or
property, or both, the Court may, if it thinks fit,
appoint or declare them.

(2) Separate gnardians may be appointed or
declared of the person and of the property of a
minor.

(3) Ifa minor has several properties, the Court
may, if it thinks fit, appoint or declare a separate
guardian for any one or more of the properties.

(4) If the Court appoints or declares a guardian
for any property situate beyond the local limits of
its jurisdiction, the Court having jurisdiction in
the place where the property is situate shall accept
the guardian as duly appointed or declared and
give effect to the order appointing or declaring
him.

15. (Z) In appointing or declaring the guardian

Matters to be considerod  Of & minor the Court shall
by the Court in appointing be gnided by the law to
guardian. which the minor is sub-
ject and by what appears to be, consistently
with that law, for the best interest of the minor
with respect to his mental, moral and temporal
welfare.

(2) In considering what will be for the best
interest of the minor, the Court shall have regard
to his age, his relationship to the proposed guar-
dian, the wishes of a deceased parent (if any), and
any existing or previous connection of the pro-
posed guardian with the person or property of
the minor.

(3) If the minor is old enough to form an in-
telligent preference, the Court may consider that
preference.

(4) In the case of persons to whom the Indian
uccession Act, 1865, applies, as between parents
adversely claiming the guardianship, neither par-
ent is entitled to it as o% right : but other things
being equalin such case, if the minor is of tender
years, he shounld be given to the mother, and if
he is of an age to require education and pre-
paration for labour and business, then to the
father.

(6) Where the minor is a member of an
undivided Hindu family, special weight is to be
attached to any claim which the managing mem-
ber of the family may make to be appointed or
declared guardian, and to any objection which he
may take to an appointment or declaration asked
for in an application.

(6) The Court shall not appoint a person to be
guardian against his will,

16. Nothing in this Chapter shall authorise
the Court to appoint or
declare a guardian of
the person of a minor—

(a) who is a married female cohabiting with
her husband, or

(b) whose father isliving and is not a minor
or, in the opinion of the Court, unfit
to perform, or incapable of perform-
ing, the duties of a guardian of the
person of the minor, or

(¢) whose property is under the superintend-
ence of a Court of Wards competent to
appoint a guardian of his person.

17. Where under this Chapter the Court ap-
poiuts or declares a guar-
dian of the property of
a minor who 1s a member

Guardian of the person
not to be appointed by the
Court in certain cases,

Guardian of property to
be appointed by the Court
subject to restrictions in
case of certain minors. 1 ]

family, it shall, except
where it is proved to the satisfaction of the
Court that the interests of the minor have been

actually imperilled, appoint or declare the guar-
dian subject to such restrictions as will prevent
him from interfering with the powers of the
managing member of the family.

—

CHAPTER III.
Dumirs, Riears anp LrApiniTies oy GUARDIANS.

General.

18. (Z) A guardian
must act for the benefit
of his ward.

(2) He cannot, make any profit out of his
office.

Fiduciary relation of

guardian to ward.

(8) With respect to the property of the ward,
he stands in the position of trustee for the ward,
and is responsible for any loss occasioned to the
property by his wilful default or gross negli-
gence. g

(4) This fiduciary relation extends to and
affects purchases by a guardian of the property
of his ward immediately or soon after the ward
has ceased to be a minor, and generally all
transactions between them while the influence of
the guardian ‘still lasts or is recent.

19. A minor is incom-

Mi
inor petent to act. as guar-

incompetent to
act,

dian,

[New.]

[Act XL,
1858, s. 27
Act XX,
1864, 8. 31 :
Act XIII,

XVII, 1885,
8. 8.]

[New.]

of an undivided Hindu -

[Seton’s De.
crees, 739,
and Act XIII,
1874, & 18.)

[Act XIII,
1874, & 19.]

‘7\\

=
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(Chapter 111.—Duties, Rights and Liabilities of Guardians.—Sections 20-25.)

Guardian of the Person.

gsA_;.: X111, 20. A guardian of the person of a ward is
4, s, 11 har, 1 8
and 12.] Duties of guardian of cau gcd with the cuqtody

of the ward, and must
look to his support,
health and education, and such other matters as
the law to which the ward is subject requires.

21. (Z) If a ward leaves the custody of his
guardian, he may becom-
pelled by order of the
Court to return to that
custody.

(2) But the Court may refuse to make an order
for his return to the custody of the guardian if it
appears—

(@) that the ward has been ill-treated by the

guardian ; or

the person,

[Act XTII,
1874, 5. 13.] :

Title of guardian to
custody of ward.

—

(b) that the conduct of the guardian in any
other respect has rendered him unfit to
have the custody of the ward ; or

(¢) that the ward is, on reasonable ‘grounds |
not inconsistent with the law to which he
is subject, unwilling to return, and, having
attained to years of discretion, is capable
of exercising a wise choice as to the
custody in which he will remain,

[Eversley's
Domestic
Relations,
691-92.7

-y

@)
of his guardian with a person who is not his
guardian does not of itself terminate the guard-
1anship.

[Act XTII,

2. (1) A ardian of the person appointed
1874, s. 14, 22 ( ) BuALIAL ! PE

or declared by the Court
shall not, without the
leave of the Court by
which he was appointed or declared, remove the
ward from the limits of its jurisdiction, except, for
such temporary purposes as may be prcscribf,-dfn-
for the purpose of placing him beyond those limits
at an educational institution appointed by the
Tocal Government administeving the territories
within which the Court is established as an insti-
tution to which a guardian may send a ward
without the leave of the Court.

(2) Theleave granted by the Court under sub-
section (/) may be special or general, and may be
defined by the order granting it.

Removal of ward from
jurisdiction,

Guardian of Property.

23. (1) A guardian of the property of a ward
Duties of guardian of must keep that property
property. safely.

Act XTIL
1874, 5. 15.]

2) In the case of immoveable property, hel
must not suffer any waste, but must maintain the |

buildings (if any) thereon -and their appurte-
nances out of the rents and profits of the pro-
perty.

[Act XL, 94. Where a guardian of the property, of a
1858,x s.‘:ls ; ward has been appointed
fé& g,  Limitation of powers of or declared by the Court,

c1rr guardian of
and Act XIIT, g)ointed or dec:

l)roperty ap-
1874, 5, 16.] }.‘ourt.

ared by the . :
previous permission of

the Court,—
yL —13—2

guardian of property.

of necessity or for an evident advantage to the :
ward. . ‘

The residence of a ward against the will | recite the necessity or advantage, as the case may
be, describe the

! of the act permitted shall be paid info .\

he shall not, without the |

Wairds Bill, 1886.

(a) borrow for his ward ; or 3 L
(b) mortgage,charge or transfer by sale, gift,
exchange or otherwise any part of the
immoveable property of his ward ; or
(c) lease any part of that property for a term
exceeding three years; or
(d) transferany Government securities be-
longing to the ward, or the shares or
other interest of the ward in any com-
pany ; or
(e) dispose of any other part of the principal
of the property of the ward :

Provided that the Court may, subject to any
rules made by the High Court under this Act,
exempt a guardian from the necessity of obtaining f
the permission of the Court under this section, S
either generally or in special circumstances, and =
as to either the whole or any specified part of the

property of the ward.

25. (/) Permission to the guardian to do any [New.|
of the acts mentioned in 4,
the last foregoing section
shall not be granted by
the Court except in case

Practice with respect to
imitation of powers of

(2) The order granting the permission shall [New.!

roperty with respect to ‘which
the act permiht-e({) is to be done, and specify such
conditions, if any, as the Court may see fit to
attach to the permission ; and itshall be recorded,
dated and signed by the Judge of the Court with
his own hand, or,» when from any cause he is
prevented from recording the order with his own v
hand, shall be taken down in writing from his v
dictation and be dated and signed by him.

(%) The Court may in its discretion attach to [New.l
the permission the following among other condi- ;
tions, namely :— 1

(«) that a sale shall be made to the highest
bidder by public auction, before the
Court or some person specially appointed A
by the Court for that purpose, at a time =
and place to be specified by the Court,
after such proclamation of the intended
sale as the Court, subject to any rules
made by the High Court under this Act,
directs ;

(b) that a lease shall not be made in consi-
deration of a premium, or shall be made

* for such term of years and subject to
such rents and covenants as the Courf
directs ;

(¢) that the whole or any part of the proceeds

! the Court by the guardian to be investe:
by the Court on preseribed securities or
otherwise disposed of as the Cc
J directs.

| (4) Before granting permission to a
to do an act mentioned in the last for

! section the Court may cause notice of the applit
 tion for the permission to be given



396

THE BOMBAY GOVERNMENT GAZETTE, APRIL 1, 1886.

[Parr VI

)

i
; or friend of the ward who should, in its opinion,
e receive notice thereof, and shall hear, and record

the statement of, any person who appears in

£ opposition to the application.
'{ ggg flg 26. (1) Where a guardian of the property of a
8. 2 : /

B oo of o ward has been appointed

or declared by the Court,

the Court may from time

1 to time, by order, define, restrict or extend his
powers with respect to the property of the ward
in such manner.and to such extent as it may con-
sider to be for the advantage of the ward and
consistent with the law to which the ward is
subject,

(#) Subject to any such order and subject also
to sections 17 and 24, a guardian appointed by or
under a will or other instrument shall, with re-

, spect io the property of his ward, have such
= powers and be subject to such restrictions as are
conferred or imposed on him by that instrument.

(8) Subject to the foregoing provisions of this
section, a guardian of the property of a ward may
do all acts which are reasonable and proper for
the realization, protection or benefit of the pro-
perty of the ward and are allowed by the law to
which the ward is subject. .

1864, s, 1.:a0d gj =
At XL dian of property.
1874, 5. 20.

[Act 1T, 1882,
8. 3

27. (Z) A guardian may apply by petition to
the Court for its opinion,
advice or direction on any
present questions res-
; pecting the management
or administration of the property of his ward,
other than questions not proper, in the opinion
of the Court, for summary disposal.

(2) A copy of ihe petition shall be served
upon, and the hearing thereof may be attended
by, such of the persons interested in the applica-
tion as the Court thinks fit.

i (8) The guardian stating in good faith the
i facts in the petition and acting upon the opinion,
4 . advice or direction given by the Court shall be
J deemed, so far as regards his own responsibility,
to have discharged his duty as gnardian in the
subject-matter of the application.

28. Where a guardian of the property of a
Gbligations on, and privi- ward has been appointed
leges of, guardian of pro- or declared by the Court,
; perty. he shall— :
- [Act X, 1865, (a) if so required by the Court, givea bond,
3 20%5.3' ‘l‘ggl as nearly may be in the prescribed form,
« e to the Judge of tho Court to enure for
the benefit of the Judge for the time
being, with or without sureties, as may
" be prescribed, engagiug duly to account
: i for what he may receive in respect of
the property of the ward ;
(6) -deliver to the Court, within six menths !
: from the date of his appointment or|

N [A§t11,188‘.’,
] Right of guardian to
apply to the Court for opi-
nion in management of
property of ward.

 [Act NTIT,
R £ B ]8.]

such shorter tine as the Conrt divects,
a statement of the immoveable property
belonging to the ward, of the money and
other moveable property which he has

The Guardians and Wards Bill, 1836.

(Chapter I11.—Duties, Rights and Liabilities of Guardians.— Sections 26-31.)

received on behalf of the ward up to the
date of delivering the statement, and of
the debts due on that date to or from the
ward ; :
exhibit his accounts in the Court at such [Act XL,

i in s 'm as the Court 1838, s. 16
f(}filf‘l::t:d.ld in such for and Act XX,
?

1864, . 16.]
if the Court so directs, pay into the Court [Act XL,
the balance due from him on those ac- 1353335% I‘Zk
counts, or so much thereof as the Court ?‘S]é% : 7.7
directs, in the manner in which money

is required by any rules for the time

being in force to be paid into that

Court;

() apply for the maintenance, education and [Act XL,
advancement of the ward such portion 1838, s. 11:
of the income of th.e property qf the 18064: <10«
ward as the Court directs, and, if the andActXIII,
Court so directs, the whole or any part 1874, = 17.]
of the principal of that property ; and

(f) be entitled to such allowance, if any, as [Act XI,
the Court thinks fit for his care and -898, s 24,

ST = 5 = and Act XX,
pains in the execution of his duties. 1864, s, 24.]

29. Where a guardian has given a bond duly [act X, 1865,

to account for what he 5257, and

may receive inrespect of _s.c7t9 i.li{“ﬁ'

the property of his wavd, 5 All. 948.]

the Courtnay atany time,

on being satisfied that the engagement of the

bond has not been kept, and upon such terms as

to security, or providing that the money received

be puid into the Court, or otherwise, as the

Court thinks fit, assign the bond to some pro-

per person, who shall thereupon be entitled to

sue on the bond in his own name as if the bond

had been originally given to him instead of to the

Judge of the Court, and shall be entitled to re-

cover thereon, as trustee for the ward, the full

a;nounb recoverable invespectof any breach there-

of. :

30.

(@)

@)

Suit against guardian
where administration-hond
was taken,

Where a guardian has not given a bond as [act XL,
aforesaid, any person, 1838, s. 19,
with the leave of the i"s'(‘;]_l“c-tg“:f
Court, may, as next '
: friend, at any time dur-

ing the continuance of the minority of the ward,

and upon such terms as aforesaid, institute a suit
against the guardian, or, in case of his death,
against his legal representative, for an account of
what the gnardian has received in vespect of the
property of the ward, and may recover in the suit,
as trustee for the ward, the full amount found in
the suit to have been received by the guardian
and not to have been duly accounted for.

Suit against guardian
where administration-bond
was not taken.

81. Nothing in either of the last two forego- [A;:t XL, ;

“ing sections shall be con- 1838, s. 19,

General  liability  of

it i and Act XX,
‘t‘ ued to deprive a ward 1864, =, 19,1
Entis _or his legal representa-

tive of any remedy against his guardian, or the

guardian as trustee.

declaration by the Court, or withinlegal representative of the guardian, which, not
being expressly provided in either of those sec-
tions, any other beneficiary or- his legal repre-
sentative would have against his trusbtee or the
legal representative of the trustee.



[Act XIII,
1874, 3. 21.]

[ActXL,1
3.21: Act
1864, s. 21:
and Act XIT1

1874, ss. 22
2 J)\:md")-lf]

|

[Act XL
1858, s. 23;
\ At XX, 1864,

8,23 :and Act

XI11, 1874,
ss. 23 and 24.]

[ActXL,1858,
s. 27:Act XX,
1864, s. 31 :
and Act XITT,
1874, s, 25.]

»-
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The Guardians and

(Chapter I1I.—Duties, Rights and Liabilities of Guardians.—Sections 32-35.)
(Chapter 1V.—Supplemental Provisions.—Sections 36-38.)

Termination of Guardianship.

82. On the death of one of two or more joint
guardians, the guardian-
ship continues to the
survivor or survivors un-
til a further appointment is made by the Court.

33. (Z) The Court may, on the application of
! any person interested, or
of its’ own motion, re-

move a guardian for any cf the following causes,
namely :—

Right of survivorship
among joint guardians.

Removal of guardian,
’

(a) for abuse of his trust;

(b) for continued failure to perform its duties ;

(c) for incapacity, to perform its duties 3

(@) for gross immorality; ¢

(e) for having an interest adverse to the faith-
ful performance of his duties ;

(f) for removal from the local limits of the
jurisdiction of the Court ;

(9) by reason of the arrival within those limits
of some person whose guardianship the
Court may think likely to be more bene-
ficial to the ward than that of his guar-

dian ; or

(h) in the case of a guardian of the property, | under sub-section (Z), the order may be enforced

for insolvency.

(2) When a guardian has been removed for
any such cause, the Court may appoint a successor
to him under the provisions of Chapter 11.

34. () If a guardian desires to resign his
; : office, he may apply to
Discharge of guardian, e G o e G

charged.

(2) If the Court finds that there is some other
proper person whom it may appoint to be guar-
dian under the provisions of Chapfer IT, it shall
discharge the applicant from the gunardianship
and appoint the other person in his place.

: ; 35. (Z) The power of a
gui‘fj?::’,m" of authority of ¢y dian of the person
i ceases—

(@) by his removal or discharge; )
(b) by the Court of Wards assuming superin-
tendence of the person of the ward ;

(c) by the ward ceasing to be a minor ;

(d) in the case of a female ward, by her mar-
riage followed by cohabitation with her
husband ; or :

(¢) in the case of a ward whose father was a
minor, or deemed unfit to pcrfor{n, or in-
capable of performing, the duties of a
guardian of the person of the ward, by
the father ceasing to be a minor or, as the
case may be, to be deemed unfit or in-
capable as aforesaid.

(¢) The power of a guardian of the property

ceases—

(@) by his removal or discharge;

(b) by the Court of Wards assuming superin-

tendence of the property of the ward ; or

(¢) by the ward ceasing to be a minor. 3}

Wurds Bill, 1886,

(8) When for any cause a person ceases to be
guardian, the Court may requiro him to deliver auq a

as it directs any property in his possession belong- 1864. s
ing to the ward.

(4) When he has delivered as the Court directs E"m m‘és
the property, if any, in his possession belonging anq fa, 3
to the ward, the Court may declare him to be dis- 1864, s, 23.1
charged from his liabilities as guardian, save as e

regards any fraud which may subsequently be
discovered,

[Act XL,
1858, ’

CHAPTER 1V.
SUPPLEMENTAL PROVISIONS.

36. (Z) The Court may,on theapp]icabionof any [Act XL,

erson intercsted or of 1508 B 2%

q y Act XX, 1864,
contucior rocactngs o] L0 motion, mako an s : AT

8 < 3
guardians, and enforce- order regulabmg the 1974 & 20% i~

ment of these orders, conduct or proceedings ‘]usng,Ae.t, 493.]
of any guardian who has 4

not been appointed by a Court of Wards, whether
the guardian has been appointed or declared by

the Court under this Act or not.
(?) In case of disobedience to an order made

in the same manner as an injunction granted ‘
under section 492 or section 493 of the Code of XIV of 1882.
Civil Procedure, as if the guardian were the de-
fendant and the ward the plaintiff.

37. I, for the purpose or with the effect of [Act X111, -
proventing the Court 1874 & 14.]
from exercising itsautho-
rity with respect to a
ward, the guardian of the ward removes him from
the limits of the jurisdiction of the Court in
contravention of the prohibition contained in
section 22, he shall be liable, by order of the
Court; to fine not exceeding one thousand rupees,
or to imprisonment for a term which may extend
to six months, or to both.

38, If a guardian fails to deliver to the Court,
within six months from _*
the date of his appoint- 15¢4, s 22,
ment or declaration by
the Court, or within such shorter time as the
Court directs, the statement mentioned in clause
(b) of section 28, or to exhibit his accounts in
the Court, as required by clause (¢) of that sec-
tion, or to pay into the Court the balance due from
him on those accounts, as required by clause (d)
of that section, ‘ =
or if a person who has ceased to be a gunardian
fails, on the requisition of the Court, to deliver
as the Court directs any property in his possession
belonging to the ward, .

he shall be liable, by order of the Court, to fine
not exceeding one hundred rupees, and, in case
recusancy, to further fine not exceeding fif
rupees for each day after the first during which
the default continues and to detention in
civil jail until he consents to deliver the statem
or exhibit the accounts, or pay the balance,
deliver the property, as the case may h :

Penalty for removal of
ward from jurisdiction.

EM" XL,
, 8.
Penalty for failure to

account.
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B Slﬁ‘]’- 1886,  89. Nothing in this Act shall preventa person
1 S from hoing prosecuted
under any other law for
: an act or omission which
constitutes an offence against this Act, or from
being liable under that other law to any other or
higher punishment or penalty than that provided
by this Act: -

Provided that a person shall not be punished
twice for the same offence.

Saving of prosecutions
under other laws.

Eﬁgg, }:SL 6 40. The Court may call upon the gollector, or
and 8§, and : upon an ourt sub-
- Act XX, Ruoporteby Oallectorsand o1 gingte Gt o
and 7. W a report on any matter
et 5 arising in any proceeding under this Act and
treat the report as evidence. :
g;st )§L2's 41. An appeal shall lie to the High Court
R from an order made by a
:cg;x‘;:gw, Orders appealable. D o o e y
Aot IX, 1861, . (@) under section 7, appointing or declaring or
g8l refusing to appoint or declare a guardian ;
or

(b) under section 9, sub-section (3), refusing
an application ; or

(¢) under section 21, making or refusing to
make an order for the return of a ward to
the custody of his guardian ; or

(d) under section 24, refusing to grant permis-
sion to the guardian to do an act men-
tioned in that section ; or

(€) under section 26, sub-section (/), defining,
restricting or extending the powers of a
guardian ; or |

(f) under section 33, sub-section (Z), removing
a guardian ; or .

(g) under section 34, refusing to discharge a
guardian ; or ;

(k) under section 36, regulating the conduct or
proceedings of a guardian, or enforcing
the order; or

() under section 37 or section 38, imposing a

f penalty.

.[Agux,dl%mé 42. Save as provided by the last foregoing
G, fand Act : section and by section
- XIII, 1874, Itinality of other ordcrs. 622 of the Coda of Civil

9,

.XIVofl882. Procedure, an order made under this Act shall
be final, and shall not be liable to be contested
by suit or otherwise.

[Act X, 1865, 43. The High Court may refuse an application

& 241, and made to it under this Act
Act V, 1881 Power of High Court to .. oo N
l.c57.]' ' refuse _npplicntignn capable if in its opinion the ap-

of being dealt with by plication would be dis-

The Guardians and Wards Bill, 1886.
(Chapter IV.—Supplemental Provisions.—Sections 39-46.)
(The Schedule.—Einactments repealed.)

permission to do acts mentioned in section
24 ;

(b) as to the security to be required from
guardians ; r ;

(¢) as to the preservation of statements and
accounts delivered and exhibited by guar-
dians ;

(d) as to the inspection of those statements
and accounts by persons interested ;

(e) as to the custody of money, and securities
for money, belonging to wards ;

(f) as to the securities on which money belong-
ing to wards may be invested ; ;

(9) as to allowances to be granted to guardians
for their care and pains in the execution of
their duties ; and

(k) generally, for carrying out the purposes of
this Act.

46. A guardian appointed by, or holding a [New.]

. certificate of administra-

tion from, a Civil Court
under any enactment re-
pealed by this Act shall,
save as may be prescribed, be subject to the
provisions of this Act, and of the rules made
under 1it, as if he had been appointed under
Chapter II.

Applicability of Act to
guardians already appoint-
ed by Court.

THE SCHEDULE.
IUNACTMENTS REPEALED.
(See section 2.)

Number and year. l Title or.subjeet.

|

Extent of repeal.

fRatothor Gourt. osed of more justly or!
ST conveniently by any other Court having jurisdic- |
£ tion. '

'A;t x"ﬁi 44, The costs of any proceeding under this:
. 808, 8. 13, ] any |
e ¥, Ot Act shall, subject to any |

2kt rules made by the High|
Court under this Act, be in the discretion of the
Court in which the proceeding is held.

45. In addition to any other power to make
rules conferred expressly |
or impliedly by this Act, |
; the High Court may!
from time to time make rules— !
(a) as to the procedure to be followed with
respect to applications of guardians for

- 1804, 5. 13.] l
?
 [New. cf. Act

111, 1874
8]  Power of High Court to
fan make rules.

Acts of the Governor General in Council,

XIV of 1858.] Minors (Madras) .| The whole.

XL of 1858.] Minors (Bengal) So much as has
not been repeal-
ed,

.| The whole,
.. | The whole.

.| Section 19 H, and
article 10 of
Schedule I.

.| So far as itrelates

to Act X1 of
1838.

North-Western Pro-| Section 258.
vinces Land-revenue. §

European  British ;\li-“ The whole.
nors.

Laws Local Extent

XX of 1864.| Minors (Bomnbay)
IX of 1861.| Minors
VII of 1870.| Court-fees

IV of 1872.] Punjab Laws

XIX of 1873.
XIII of 1874.
XV of 1884. ...| Sofar asitrelates
to any enact
ment repealed
by this Act.
XVII of 1875.{ Burma Courts ... ...| Section 96.

XX of 1875.| Central Provinces Laws. | So faras it relates
to Act XL of
1838.

.' So far asitrelutes
to Act XL of
1838,

XVIIT of 1876.| Ondh Laws

Madras Regulations.

V of 1804.| Court of Wards .+ Section20 and so

| muchofscctions
21 and 22 as re-
lates to persons
and property of
minors not sub-
Ject to the su-

| Perintendence
)
1

of the Court of
Wards,
’ Section 3.

X of 1831.| Minors’ Kstates
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STATEMENT OF OBJECTS AND REASONS.

.. This Bill to consolidate and amend the law relati
elicited by a reference to Local Governments
law relating to the guardianship of minors,

ng to Guardian and Ward is based on op_inions %
and High Courts on the subject of certain defects in the =
! | and its object is to provide a law of Guardian and Ward
‘applicable as far as possible to all classes of Her Majesty’s subjects in British India.

2. Among the enactments w \

. th 1 which the Bill will supersede are Act XL of 1858 and portions of the
Madras Code, relating to miuors in the Presidencies of Bengal and Madras who are not European British
subjects anfl are not under the superintendence of a Court of Wards; Act XX of 1864, relating to minors.
in the Presidency of Bon]bay who are not European British subjects; Act IX of 1861, relating to the >
custody aud guardianship of minors who are not Kuropean British subjects ; and Act XIIL of 1874, 5

relating to ]the guardianship of European British minors in territories beyond the jurisdiction of the s
chartered High Courts.

3. The Bill, which follows generally the frame of Act XIII of 1874, is drawn as applicable to all
District Cour_ts and High Courts (including the chartered High Courts) and to minors of all creeds and
races. But it does not take away any of the powers at present possessed by the chartered High Courts,
and it provides that, in the selection of guardians and other matters, regard shall be had to the personal
law of the minor: The jurisdiction and authority of Courts of Wards arc expressly saved and will not
be in any way affected by the proposed law.

4. One effect of the assimilation of the law will be to do away with the rule, which obtaius in the
Presidencies of Bengal and Bombay, that no person shall be entitled to institute or defend any suit
connected with a minor’s estate of which he claims the charge until he has obtained a certificate of
administration. It is proposed that suits by and against minors shall be regulated by Chapter XXXT of
the Code of Civil Procedure, and that, in a Bill which is to be introduced to amend that Code, provision
be inserted conferring, among other privileges, on a guardian who has been appointed, or whose title

-has been declared, under the Guardians and Wards law, a preferential right to be appointed next friend
or guardian for the suit.

5. The several sections of the Bill which appear to call for remark will now be noticed in consecu-
tive order. -

6. Section 4, clause (I).—In connection with section 26, Act XL of 1858, section 30, Act XX of
1864, and section 2, Act XIII of 1874, the question arose whether the age of majority should be dealt
with in the Bill. As there was no necessity to deal with it, it was considered expedient to ayoid the
difficulty of doing so by defining “ minor,” in the terms of section 11 of the Indian Contract Act, 1872,
as a person who has not reached the age of majority according to the law to which he is subject.

7. Section 4, clause (2).—*“ Guardian” has been so defined as to mean any person having the care
of the person of a minor or of his property, or of both his person and property. The Bill, therefore,
relates to guardians generally except where it is expressed to relate to particular classes of guardians.

8. Section 5.—This section follows Act XIII of 1874, which, in recognising in certain circumstances
the right of a mother to appoint a guardian, was based on the New York Civil Code. The section goes
beyond section 47 of the Indian Succession Act and ‘beyoud the Eng.lish' law. But ux.ldcr the English
law an appointment by a mother is not now wholly ineffectual, and is likely at no distant date to he
declared to be valid except in so far as it may interfere with an appointment by the father.

9. Sections 9 and 43.—The High Court and District Court will have concurrent jurisdiction, but the
High Court may refuse an application }Vith respect to t:he gunrdiansl]ip pf a minor if in its opiniqn t:he
application would be disposed of more Justly or conveniently by a District Court. Where the application
is with respect to the guardianship of the person of a minor, it is ordinarily to lge made to the Qourt 3
havingjurisdiction in the place where tlu_a minor resides, th:}t being the Court which can most effectively
discharge the duties incident to the appointment of a guardian to the person of the minor.

10, Section 11, sub-section (2).—The sub-section follows an order made by the High Court of
Judicature for the North-Western Provinces with a view to facilitating th(_a discharge by Qollectors of their -
duty of ascertaining and reporting to the Court of Wards from time to time what proprietors may come
within the description of disqualified landholders.

11. Section 14, sub-section (4).—The rule laid down in this sub-section is, as explained by Sir
Arthur Hobhouse with respect to the corresponding section in Act XIIL of 1874, based solely on
grounds of convenience. . \

12. Section 15, sub-section (5), and section 17.—As regards a minor who is a member ofan
undivided Hindu family, it seems to be generally admitted t.hp.t. it is desnr:'x.ble! as a rule, to leave him
to his natural guardians without interference. Bu_t such a minor has certain n’g‘hts in respect of the
family property, and those rights are capable of being dprol:c(gt.ed by a guardien. The guardian could not
assume the management of the common property, an possibly he would, owing to the constitution of
the co-ownership, be debarred from taking thre_ctly even a share in the management, and be confined to
a mere power of control from without and a right in the last resort to demand a partition. ' But eve S
this limited authority might in some cases be of great importance. g :

As regards the view hitherto taken by the Courts on this subject, it has indeed been held by the
Hieh Courts at Fort William and Bombay that Acts XL of 1858 aud XX of 1864 could not be applied
where the minor had no rights except as a member of an undivided Hindu family (I L. R. 5 Cal. 219+
and 3 Bom. 431, and 12 Bom. H. C. Rep. 247). Some doubt has been thrown on this view by the case

vi.—13-3
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before the Privy Council reported in I. L. R. 8 Cal. 656 (I. L. R. 6 Rom. 595 and 8 Bom. 396) ; but in
any case it is a view which seems to be based on the peculiar wording of those Acts, which have been
construed as contemplating an actual and (perhaps) corporeal taking charge of and management of some
tangible property. In other words, these cases merely decide that under the particular Acts a manager
cannot be appeinted for a minor member.of a pure joint family, not  that such a manager is a thing
inconceivable or impossible (I. L. R. 7 Cal. 369).

As regards the provisions of certain enactments which allow the Court of Wards to take charge

~only of the estate of a minor who is a sole owner (Act IV, 1872, section 35, Act XVII, 1876, section 161,

and Bengal Act IX, 1879, section 7), they are to be accounted for by the fact that these enactments

were designed mainly to guard against the risk of loss of revenue from an estate being left without any

competent person in charge of it. That it was not considered impossible to take charge of the interest

of a minor shareholder is manifest from Madras Regulations V of 1804, section 20, and X. of 1831,

section 3, and from the circumstance that section 14 of Act XL of 1858 and other similar enactments

provide for the Collector taking charge of the share of a co-owner who is still a minor on the estate

= escaping from the management of the Court of Wards owing to the other co-owners having come of age.

The Courts of Wards in the North-Western Provinces (Act XIX of 1873) and Central Provinces (Act

- XVII of 1885) are not precluded from assuming superintendence of the interest of a disqualified person
who is a co-owner in an estate with other persons who are not disqualified.

It may be gathered from the proceedings of the Legislative Council, 1854-55, pages 672 et seq.,
that it was the intention of the framers of Act XL of 1858 that the Civil Court should appoint guardians
for minors owning shares in estates, and it would seem that it is only owing to the peculiar wording of
the Act, coupled perhaps with a natural disinclination on the part of the Courts to interfere between
Jjoint-owners, that that intention has been defeated.

. 13. Section 718.—This section lays down certain general propositions based on the fact that guar-
dla_nship is a trust, and that the relationship between guardian and ward is one wberrime fidei, not only
while it lasts, but even after it has ceased to exist. L ’

14. Sections 24 and 25.—These sections are based on section 18 of the Acts of 1858 and 1864 and
the corresponding section of the Act of 1874, on certain provisions in the Code of Lower Canada, and on
suggestions received for the amendment of the Acts of 1858 and 1864. They provide that a guardian
who has been appointed, or whose title has been declared, by the Court, shall not borrow for his ward,
or transfer any part of the principal of his property, withont the permission of the Court, and that the
Court, before granting its permission, shall satisfy itself that the transaction proposed is either necessary
or for the evident advantage of the ward, and, when granting the permission, shall itself record an
order setting forth the necessity or advantage and the conditions subject to which it permits the loan to
be taken or the transfer to be effected (I. L. R. 5 Cal. 863 and 6 Cal. 161).

These sections will be supplemented by rules made by the High Court under section 44,

15, Section 28, clause (a), and section 29.—These provisions are suggested by the case reported at
I, L. R. 5 All. 248,

16. Section 32.—The rule contained in this section follows from guardianship being a trust.
Though the right of survivorship is not acknowledged in. England in the case of guardians appointed
by the Court of Chancery, yet in practice the survivor or survivors will be re-elected by the Court
without a reference. In America there is the right of survivorship among guardians appointed by the
Court of Chancery. ' : 2

17. Section 33.—A testamentary guardian may be removed under this section.

18. Section 41.—The cases reported at 15 W.R. 492 and 22 W, R. 479 have suggested the
specification of the orders from which an appeal shall lie.

19. Acts XL of 1858 and XX of 1864 provide, in sections 27 and 81, respectively, that nothing
in those Acts shall authorise the appointment of any person other than a female as the guardian of the
person of a female. The cases reported at I, L. R. 10 Cal. 15 and 11 Cal. 574, and the remarks at pages
213-14 of Sayyid Amir Ali's Personal Law of Mqhammadans, seem to render the re-enactment of the
“provision inexpedient. Section 15 of the Bill specifies the matters by which the Court is to be guided
1n appointing a guardian, and one of those matters is the law to which the minor is subject.

20, The provision of Act XX. of 1864, that the legal heir of a'minor, or the person next in succession
. to his property, may not be appointed guardian of the person of the minor, has not been repeated.
It is considered that the appointment of such persous should not be absolutely prohibited. This was
the opinion *of the Supreme Council when Act XL. of 1858 was about to be enacted (Proceedings

of Liegislative Council, 1858, pages 676-77), and is the opinion of the Hon’ble Mr. M. Melvill.

21, If the Bill becomes law in its present form, article 10 of schedule 1. of the Court-fees Act, 1870,
which applies only to the Presidencies of Bengal and Bombay, will become obsolete. It has, therefore,
been included in the schedule of enactments to be repealed. :

22, A table is appended showing how the principal enactments scheduled for repeal have b
reproduced in the Bill or otherwise dealt with. i : P M L

-

C. P. ILBERT,
\ The 18th March 1886.
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Bill ha

principal Enactments scheduled JSor repeal in the Guardians and Wards
ve been reproduced in the Bill or otherwise dealt with.

Enactments scheduled for repeal.

How reproduced or otherwise dealt with,

Act XIV oF 1858—

Section

1
2
3 ..
480

Act XL oF 1858—

Section 1
2 oo
3, paragraph 1...
paragraph 2 " W

:

aragraph o
paragraph: 2...
proviso

ho to institute or de-
fend suits on behalf]
of minors.

proviso

ITRTS

6,

St
Sections 9, 10 and 11, para
Section 11, paragraph 3. .

paragraph 4... o0
12: when Collector may be directed to
take charge of estate. (Repealed in
Lower Provinces by Bengal Act IX

of 1879.) -

graphs 1and 2

13

}Sections 20, 28 (¢) and 36 of Bill.

.| Section 21 of Bill,
..| Sections 41 and 42 of Bill.

...| Repealed by Act XTIV of 1870.
...| Sections 3, 26 and 36 of Bill.
.| Section 8 of Bill.

Left to be dealt with in the Bill to amend the
Code of Civil Procedure. See paragraph 4 of
Statement of Objects and Reasons,

...| Section 8 of Bill.
...| Section 9 of Bill.
...| Section 11 (Z) of Bill.
...| Section 13 of Bill.
...| Section 40 of Bill.
...| Sections 7 and 8 of Bill.
...| Section 40 of Bill.
...| Sections 7 and 14 (2) of Bill.
...| Section 28 ( f) of Bill.
.| Section 28 (e) of Bill.

Unnecessary. The Court of Wards can act in
cases in which management by the Collector is
desirable..

.| Section 44 of Bill.

14: when Collector may be directed to
retain charge of shares and persons
of certain minors. (Repealed in
Eower Provinces by Bengal Act I1X
of 1879, and, in Central Provinces
by Act XVII of 1885.)

15 : control of proceedings of Collector.
(Repealed in Lower Provinces by
Bengal Act IX of 1879.)

16, paragraph 1...
paragraph 2...
paragraph 3...

Wi G

18, paragraph 1...
paragraph 2...

1) 5o : S &

90 : continuance of suit after disqualifica-|
tion ceases.

91 (Repealed in part in Lower Provinces

by Bengal Act 1X of 1879.)

923, first sentence
second sentence

24 ...

25 (Repealed 17 ¢

by Bengal Act IV of 1870, sectio

86.)

26 .

n

Unneccessary, as Chapter II is framed. See
paragraph 12 of Statement of Objects and Rea-
sons,

Unnecessary, as the Bill is framed.

...| Section 28 (b) of Bill.
...| Section 28 (¢) of Bill.
...| Compare sections 29 and 30 of Bill.
...| Sections 28 (d) and 45 (¢) and (f) of Bill.
...| Section 26 (3) of Bill.
...| Sections 24 and 25 of Bill.
.| Sections 29, 30 and 31 of Bill.

Will be covered by the Code of Civil Procedure.
Sections 33 and 85 (3) of Bill

.| Section 38 of Bill.

Section 34 of Bill

...| Section 85 (8) and (4) of Bill.
...| Sections 28 (f) and 45 (g¢) of Bill.
v part in Lower Provinces*

Sections 20, 28 (¢) and 36 of Bill.

| Section # (Z) of Bill: and see paragrs
Statement of Objects and Reasons.
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Statement :how_ing how the principal Enactments scheduled for repeal in the Guardians and Wards
e 14 Bill have been reproduced in the Bill or otherwise dealt with—continued. 57

Enactments scheduled for repeal. j How reproduced or otherwise deald with.

Act XL oF 1858—continued.

Section 27, paragraph 1, first sentence ...| Section 16 of Bill. .
second sentence: guar-| Not reproduced. See paragraph 19 of Statement
dians of females to be| of Objects and Reasons.
themselves females.

paragraph 2.. ...| Section 35 (Z) (d) and (e) of Bill. -
23 Soo ...| Section 41 of Bill.
29, paragraph 1, first sentence ...| Sections 4 (4) and 9 of Bill.
second sentence ...| Section 3 of Bill. v .
paragraph 2 (number and gender) ...| Not reproduced. See the General Clauses Act, .
) 1. of 1868.

Act IX oF 1861—

Section 1, first sentence ...| Sections 7, 8, 9 and 10 of Bill.
second sentence © ...[Section 11 (Z) of Bill.
...| Section 12 of Bill.
8 5an ...| Sections 7, 13.and 44 of Bill. :
4: application of Code of Civil Proce-| Not reproduced. See section 647 of the Code of
dure. Civil Procedure.
SRR e . ...| Section 41 of Bill.
@ o 00 ...| Section 42 of Bill.
AR ...| Section 3 of Bill.
8: definition of *“Sadr Court ” o0 th fg'elgsrosduccd. See the General Clauses Act,
. of 1868. :

Act XX or 1864—

Section 1 ... ...| Sections 26 and 36 of Bill.

: 2, paragraph 1 ... ...| Section 8 of Bill.

paragraph 2 ) who to institute or de-| Left to be dealt with in the Bill to amend the
} fend suits on behalff Code of Civil Procedure. See paragraph 4 of

proviso of minors. Statement of Objects and Reasons.
e ...| Section 8 of Bill.
A= ...| Section 9 of Bill.
5, paragraph 1 ... ...| Section 11 (Z) of Bill.
paragraph 2 ... = ° ...| Section 13 of Bill.
Pproviso ...| Section 40 of Bill.
6 ... ...| Sections 7 and 8 of Bill,
T Section 40 of Bill.

Sections 8, 9 and 10, paragraphs 1 and 2, andf Sections 7 and 14 (2) of Bill. See paragraph 20
: Proviso. of the Statement of Objects and Reasons.
- Section 10, paragraph 3 wo .. Section 28 (f) of Bill.
10, paragraph 4... ...| Section 28 (e) of Bill.
11: when Collector may be directed to| Unnecessary, as section 7 is framed. ,

take charge of estate.
~ ...| Bection 28 (&) of Bill.

...| Section 44 of Bill.
14 : procedure when proprietor of jestate] Unnecessary, as Chapter IL is framed. See
under- Collector’s charge comes of| paragraph 12 of Statement of Objects and Rea-
-age. : sons, -
ng;'ol of proceedings of Collector. ...| Unnecessary, as the Bill is framed.

? RIS v «.s| Scction 28 (b) of Bill.

Bt ...| Section 28 (c) of Bill.

i gompare secgsns 29 and 30 of Bill,
.. .| Sections 28 (d) and 45 (e) and i
i . o-.| Section 26 (3)"of Bill. (£ of Bill

Sections 24 and 25 of Bill.
.| Sections 29, 80 and 31 of Bill.
fica ‘ Will be covered by the Code of Civil Procedure.
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= : 443
Acr XX or 1864—continued. B BT 1750 o kAR
Section 21 ... gy ...| Sections 33 and 85 (3) of Bilh. . ! "3?&%
2? & ... Section 38 of Bill. o 1 S
2 23, first sentence ...| Section 34 of Bill. . . e 12
—_///“ . second sentence S Rt «..| Section 35 (7) and (4) of Bill. ... = 2
;"% o B T Y ...| Sections 28 () and. 45 (g) of Bill.
-2-8 S Foerh S ...| Sections 20, 28 (¢) and 36 of Bill.
a7 UL | Seetions20,22 (1) and 36 ol Bl
28 . L (o) Bisadien® L) Section 28 (o) of Bl
29: marriage of minors - ... . . ... Compare scctions 20, 24 and 28 (e) of Bill. -
SO .. | Section 4 (Z) of Bill: and sece paragraph

Statement of Objects and Reasons.
31, paragraph 1: as to guardians of mar-| Section 16 of Bill, :
ried females.
_paragraph 1:as to guardians of fe-| Not reproduced. See paragraph 19 of Stateme
males being themselves females. of Objects and Reasons.
paragraph 2 guardianship to ccase| Section 35 (Z) (d).
when husband attains majority.
32: saving of Act XXXV of 1858 (Luna-| Not reproduced.

tics.)
33 ... .| Section 41 of Bill.
34, paragraph 1... ...| Sections 4 (4) and 9 of Bill.
paragraph 2... .| Section 3 of Bill, ;
paragraph 8 (mumber and gender) ...| Not reproduced. See the General Clauses Act,

T of 1868. :

Acr XIII or 1874:

Section 1 (Formal)
2 “Minor” ... o

Section 4 (Z) of Bill.

“ Guardian ” ... ...! Section 4 (2) of Bill.
£ (0 OUT i ...| Sections 4 (4) and 9 of Bill.

S .| Section 5 of Bill.

4, paragraph 1 ... ...| Section 7 of Bill.
paragraph 2 ... ...| Scction 14 (3) of Bill.
paragraph 3 ... ...| Section 14 (4) of Bill.

5, paragraph 1 ... 0 ...| Sections 8 and 10 (7) of Bill.
paragraph 2 ... ...| Section 10 (2) of Bill.
paragraph 8 ... T o ...| Seetion 11 (Z) of Bill,

6 ... ...| Scction 12 of Bill. g

7h " s .| Sections 7, 13 and 44: of Bill.

8, paragraph 1, first and sccond sentences: Not reproduced. See section 647 of the (
application of Code off Civil Procedure. RS

WA - Civil Procedure.
' third sentence. .| Section 41 of Bill.
paragraph 2 (Forms) ... ...| Not reproduced. o
paragraph 8 ... ...I Section 45 of Bill. & o eal
) e ...| Section 42 of Bill. W o
10, clause (@) ... ...| Scction 15 (Z) and (3) of Bill.
clause (b) ... ...| Section 15 (4) of Bill.
clause (¢) ... .| Section 15 (2) of Bill.
T =} Section 20 of Bill.
13 ... 500 .| Section 21 of Bill. -
: 14, paragraph 1... e .| Section 22 () of Bill,
= ; paragraph 2... el ...| Scetion 37 of Bill.
Sl5R .l Section 23 of Bill.
16 ... Tr i nd

17 ... :
; . 18, clauses (@) to (4)
et e =18
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ipal Enactments scheduled for repeal in the Guardians and Wards 3
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. How reproduced or otherwise dealt with.
‘Section 18 clause (&) .- ...| Section 18 (8) of Bill,
9 ... o «««| Section 19 of Bill.
2Q 0% 200 ...| Sections 26 (Z) and 36 () of Bill.
2T 50 e ...| Section 32 of Bill.
22 ... e o ...| Section 33 of Bill. e
B e DA ...| Section 34 of Bill.
: «».| Sections 33 (2) and 34 (2) of Bill. »
- 25, paraumph l... ...| Section 85 () of Bill. :
- paragraph 2... ...| Section 35 (2) of Bill. ]
06 ...| Not reproduced. :

S. HARVEY JAMES,
Officiating Secretary to the Government of India.
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PART VI.

BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the"
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
19th March, 1886, and was referred to a Select
Conamittee :—

Bill No. 5 of 1886.

THE GUARDIANS AND WARDS
BILL, 1886. -

CONTENTS.

CHAPTER I.

PRELIMINARY.
SECTION.

1. Short title, local extent and commence-
ment.

2. Repeal.

3. Saving of jurisdiction of Courts of Wards
and Chartered High Courts.

4. Definitions.

CHAPTER 1L

APPOINTMENT OF GUARDIANS.

H. Power of parents to appoint in case of
- persons subject to Indian Succession Act.
6. Saving of power to appoint in other cases.
7. Power of the Court to make order as to
guardianship.
8. Persons entitled to apply for order.
* 4. Court having jurisdiction to entertain the
application. .
Form of application. F
Procedure on admission of application.
Power to make interlocatory order for
production of minor and interimn protec-
*+ tion of his person and prgpgz_-'ty.

vi.—13—5

10.
11,
12

i
'\

3

SECTION.

13. Hearing of evidence before making of
order.
Appointment of several guardians.
Matters to be considered by the
appointing guardian. ’
16. Guardian of the person not to be appointed
by the Court in certain cases. :
17. Guardien of property to be appointed by
the Court subject to restrictions in case
of certain minors. gl

14.

1158 Court in

CHAPTER III
Duries, R1GHTS AND.LIABILITIES OF (GUARDIANE.

»

General.

18.
19.

Yiduciary relation of guardian to war
Minor incompeteut to act.

Quardian of the Person,

Duties of guardian of the person. %
Title of guardian to custody of ward,
Removal of ward from jurisdiction.

20.
21

22
Quardian of Property. i

Duties of guardian of property. Sy
Limitation of powers of gnardizn of pro-
perty appointed or declared by the Coun
25. Practicc with respect to limitatiou of
~ powers of guardian of property.
26. General powers of guardian of property
27. Right of guardian to apply to the Court
opinion in management of prope
ward. A p
28, Obligations on, and privileges of,
of property. T
29, Suit agamst guardian where
~ tion-bond was taken. §
30. Suit against gua
- tion-bond

23,
24.
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The Guardians and

( Chapter ‘[.— Preliminary.—Sections 1-4.)

SEcrION.
Termination of Quardianship.
32. i%ight of Burvivorship among joint guard-
ians.
33. Removal of guardian.
34. Discharge of guardian.
36. Cessation of authority of guardian.

CHAPTER 1V.
SUuPPLEMENTAL PROVISIONS

36. Orders for regulating conduct or proceeds
ings of guardians, and enforcement of
those orders.

Penalty for removal of ward from juris-
diction.

Ponalty for failure to account.

Saving of prosecutions under other laws.

Reports by Collectors and Subordinate

37.

38.
39,
40,

Courts.

41. Orders appealable.

42. Finality of other orders.

43. Power of High Court to refuse applications

. capable of being dealt with by another
Court.

44. Costs.

45. Power of High Court to make rules.

). Applicability of Act to guardians already
appointed by Court.

I'HE SCHEDUL.—ENACTMENTS REPEALED.

A Bill to Consolidate and amend the law relat-
ing to Guardian and Ward.

WiERsAs it is expedient to consolidate and
amend the law relating to guardian and ward ;
It is hereby enacted as follows :—

CHAPTER T.

PRELIMINARY.

Wards Bill, 1886.

7) On and from the day on which this Act
comes into forge, t}_le
enactments mentioned in

the schedule hereto annexed shall be repealed to
the extent specified in the third column thereof.

2. (
Repeal.

(2) But all proceedings had, certificates grant-
ed, allowances assigned, obligations imposed and
applications, appointments, orders and rules made
under any of those enactments shall,_ so far as
may be, be deemed to have been respectively had,

granted, assigned, imposed and made under this

' Act.

(8) Any enactment or document referring to
any of those enactments shall, so far as may be,
be construed to refer to this Act or to the corre-
sponding portion thereof. :

3. This Act shall be read subject to every
enactment heretofore or
hereafter passed relating
to any Court of Wards
by the Governor General
in Council or by a Governor or Licutenant-Gov-
ernor in Council ; and niothing in this Act shall
be deemed to affect, orin any way derogate from,
the jurisdiction or authority of any Court of
Wards, or to take away any power possessed
by any High Court established under the
twenty-fourth and twenty-fifth of Victoria,
chapter one hundved and four (an Act for estab-
lishing High Oourts of Judicature in India).

Saving of jurisdiction of
Courts of Wards and Char+
tered High Courts.

4. In this Act, unless there is something
repug in the subject
D initione. repugnant in the subjec
or context,—

(4)  minor ” means a person who has not
reached the age of majovity according to the law
to which he is subject : :

(?) “ guardian”’ means a person having the
care of the person of a minor or of his property,
or of both his person and property :

—r—

o

(8) “ ward” means a minor for whose person
or property, or both, there is a guardian :
. () “the Court” means the Court having
Jurisdiction to entertain an application under this
Act for the appointment, or declaration ot thetitle,
of a guardian;; and, where a guardian has been
appouited or declared in pursuance of any such
application, it means the Court which appointed
or declared the guardian, or the High Court to
which that Court is subordinate, or, in any matter

1. () This Act may be
called the Guardians and
Wards Act, 18806.

(2) It extends to the whole of British India
except the Scheduled Districts ; and

(8) It shall come into forco on the first day of
‘January, 1887.

4) Any power conferred by this Act to make
rales or issue orders may be exercised at any
.time after the passing of this Act ; but a rule or
order so made or issued shall not take effcct
~ until the Act comes into force.

Short title, local extent
and commencement.

1'ola_tiug'_ to the person of the ward, the High Court .
having jurisdiction in the place where the ward
for the time being resides :

(6) “Collector ” means the chiet officer in
charge of the revenuc-administration of a district
and includes any officer whom the Local Govern.
ment, by notification in the official Gazette, may
from time to time, by name ‘or by virtue ;,f hw
ofﬁcg, ‘appoint to be a Collector in any local al-e-.l
or with respect to any class of persons, for all 1;:
any of the purposes of this Act G,

(6) ¢ prescribed  neans prescribed

mado by the High Court under this aet. ) "

[Act X1,
1858, s. 2, an
Act IX, 1861
8. 7.]

cf. Act 1X.

7

ro

y 8. 1141
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R = = S - - 3
The Guardiuns and Wards Bill, 1886. ; e
(Chapter IL.—Appointment of Cuardians.—Sections 5-11 )
\ G i BTy v X1,
CHAPTER 1I. 10. (Z) The application shall be l;ly peml?]n Eﬁf.‘, 5]
Y : o setting forth the grounds :
_ APPOINTMENT O GrARDIANS. Formjolapplisatiins of the application, and
I;g\_[c‘: Xl_il, ; 5. Where a minor is aperson towhomthe Indian stating—
Atk '1'3(;65,' Power of parents to Sluccesswn .-’\c% lb(’;’f’ ';P' (a) the age and residence of the minor ;
L S aiof 1 2 n of nis S .
Si:ﬁsss ;Kﬂf&l‘: ]r';c;::h:f e l:(:::(;“a Og;llq:fJ;:e,.ty ox 0) the nature and value of his property {if .
5 sion Act. ll)ot-h, may I‘;c nppofuted any) , d
by will or other instrument to take effect on the| (¢) where the gerson or property of the minor
‘ - death of the person appointing—- is not in the custody or possessiou of the
/= - (a) if the minor is legitimate, by the father, petitioner, the pereon (if any) having the
or by either parent if the other is dead or custody or possession of the person or pro-
3 incapable of acting ; : perty of the minor;
(h) if the minor is illegitimate, by the mother. (d) ‘ZI}::; l;':l;gg‘}s the minor has, and where
& )
9;‘;1]855 6. Where a minor is a person to whom the| (4y \hegher an application has at any time been
A Savinglotpowssitolan? I",d_"_“" Succession  Act, made to the Court or to any other Cours
point in other cases. ls"l"g does ot apply, with respeet to the guardianship of the
K G L nothing in this Act shall person or property, or bath, of the minor,
take away or derogate from any power to appoint and, if so when, to what Court and with
a guardian of his person or property, or both, what result ;
which is valid by the law to which he is subject. . e . ¢
(f) where the application is to appoint a guar-
[;‘;_cé. XL, DowerRofathaConTtate 7. threitappen}'s' to| . dian, the qualifications of the proposed
"m'(’i R nll"\kc order as to guardiau-  the Court that provision guardiau and. his willingness to act;
: - ship. i e | Ly . )
-i\c}llx. - ) ought to be made— ‘ (9) wheve the application is to declare the sitle
\Sc"" 3\:“[;3’ («) tor appointing a guardian of the person or of a guardian, the grounds on which thas
1864, 33. Gand property, or both, of a minor, or 3 title rests ; and : 5
?g;.ih;i?(iu’ (b) for declaring the title of a person c]aimiug\ () such other particulars, if any, as may be
y and 7.] to be such a guardian, prescribed or as the nature of the applica-
the Court may make an order accordingly. = tion renders it necessary to stute.
; ; | Sh 5. T o 5 ot
A} [Act XL, 8. An order may be made under the last fore- | . (%) The petition shall be verified by the peti-
-].::isi 2, 3 Porsons entitled to ap- going section on the ap- tioner or some other competent. person in manner
Act 1X, 1861, ply for order. ;licacl:ion of— | required by luw for the verifieation of plaings,
s.1:Act XX, 3 : laiui | and may be received as evidence of the facts
1864, ss. 2 (a) the person desirous of being, or cluming to | ;. v.q {lerein,
and ?(i[[ be, the gnardian of the minor, or
Act o = . 3 ; s LW s S i
1,;74, 8. 5.] - (0) any relative or friend of the minor, or 11. (/) If the (:‘0"”‘ is satisfied §hat there is (Act XL,

ground for proceeding on 1838, s. 6,
the upplica}zion, it shall ‘;‘ggf:t -),(‘f’
fix a day for the hearing

i thereof, and cause notice of the application and

() the Collector having authority with respect | of the date fixed for the hearing—

(c) the Collector of the district or other local Procedure on admission
area within which the minor resides or | of application.
has property, or

to the class to which the minor belongs. | . TN
> > | () to be served, in the manner directed in [Act XIiL,
m 5 . 5 | 3
[Act XL, 9. (1) The application shall be made either to| + the Code of Civil Procedure, on the person Xa’ll% ;ngJBZ-
Lsgsi:{. 1361 ot e et the High Court having | (if any) named in the petition as having 2 ;

o to entertain theapplication; jurisdiction il'l the p}uce i the custody or being in posses_sion of the
Act XX, 1864, where the minor resides person or properby of the minor, and on
/s34, or has property, or to the District Court having any other person to whom, in the opinion
l“sc_’f"xfu_; jurisdiction in that place. of the Court, special notice of the applica-
4 Act X, 1865, ‘ tion should be given ; and y
Bl

(b) to be posted on sume conspicuous part of
the conrt-house, andotherwise published in
such manner as the Court, subject to any
rules made by the High Court under this
Act, thinks fit.

8. 264.
Act V, 1881,
7.1

S,

ITagore Law - (%) An application with respect to the ruar- |

Lectures, dianship of the person of a minor shall ordinarily

}g;"']']"(" and he made to the Court having jurisdiction in the
; place where the minor resides.

| () When any part of the property described

[Act X, 1365, (%) Ifan application with respect o the guar- in the petition is of such nature that a Court o

s 0‘2-;4‘17 aixgé l dianship of the person or property, or both, of a { Wards could assnme the superintendence thercof,

RN g {un}or.zs_ma,f.le to a Court other than Fhub hu.':’mg the Court shall also canse a notice as aforesaid
jurisdiction in the place where the minor resides, | be served on the Collector in whose i

- the Court may vefuse the application if in its | winor resides, and on every Colle

N opinion the applicaiion would be disposed of more | district any portion of that part of
justly or convenicntly by any other Cours having | is situate, and the Collector may.

jurisdiction. to be published in any man:

.
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The Guardians and Wards Bill, 1886.

- (Chapter 11.— Appointment of Guardians.—Sections 12-17.)
Chapter III.—Duties, Rights and Liabilitics of Guardians.— Sections 18-19.)
P ) /]

{\;;] 1x, 12. The Court may direct that the person (if
5.2, A 5
and ActXIll. Power to make interlo- :my) ]lmmx_{' the custody

of the minor shall pro-
duce him at such place
and time as it appoints,
and may make such or-
der for the temporary custody and protection of
the person or property of the minor as it thinks
proper.

1874, 8. 6.1 cutory order for production
of minor and interim pro-
tection of his person and

property.

Eéé‘lt X, 18. On the day fixed for the hearing of the
Asi : applicati or as Soon’
and ActXJ11,  Hearing of evidence be- DRUCELON)

afterwards as may be,
the Court shall hear such
evidence as may be adduced in support of or in
opposition to the application.

14. (Z) If the law to which the minor is sub-
ject admits of his having
two or more joint guar-
dians of his person or
property, or both, the Court may, if it thinks fit,
appoint or declare them.

(2) Separate guardians may be appointed or
declared of * the person and of the property of a
minor.

* (3) If a minor has several properties, the Court
may, if it thinks fit, appoint or declare a separate
guardian for any one or moro of the properties.

(4) If the Court appoints or declares a guardian
for any property situate beyond the local limits of
its jurisdiction, the Court having jurisdiction in
the place where the property is situate shall accept
the guardian as duly appointed or declared and
givo effect to the order appointing or declaring
him,

1874, 8. 7.1  fore making of order.

[Act X111,
1874, 5. 21.]
Appointment of sevéral

guardians,

[Act X111,
1874, 8. 4.]

[Act XIII,
1874, & 4.]

15. (Z) In dppointing or declaring the guardian

Matters to bo considered  ©f @ minor the Court shall
by the Court in appointing be guided by the law to
guardian. which the minor is sub-
ject and by what. appears to be, consistently
with that law, for the best interest of the minor
with respect to his mental, moral and temporal
welfare,
¢ (2) In considering what will be for the best
interest of the minor, the Court shall have regard
to his age, his relationship to the proposed guar-
dian, the wishes of a deceased parent (if any), and
any existing or previous connection of the pro-
posed guardian with the person or property of
the minor. s

(%) If the minor is old enough to form an .in-
telligent preference, the Court may consider that
preference, - [

[Act XIII, .
1874, 3. 10].

X'of 1885.  (4) In the case of persons to whom the Indian

Succession Act, 1863, applies, as between parents

: adv?rsely_clmming the guardianship, neither par-

! entis entitled to l,ﬁ_és_q right : but other things

being equalin such case, if the minor is of tender

years, he should be giveu‘tq the mother, and if

he is of an age to require education and pre-

. paration for labour and business, then to the
- father. BS.

(6) Where the minor is a member of an [New.]
undivided Hindu. family, special weight is to be
attached to any claim which the managing mem-
ber of the family may make to be-appointed or
declared guardian, and to any objection which h‘f
may take to au appointment or declaration asked
for in an application.

(6) The Court shall not appoint a person to be
guardian against his will.

16. Nothing in this Chapter shall authorise [Act XL,
Guardian of fthe person the Court to appgmt (el :‘805“85\';:‘ ;
not to be appointed by the declare a guardian of jggs s a1 .

Court in cortain cases. the person of a minor—  Act XIIL,
. . i . 1874, 8. 20 :

(a) who is a. matried female cohabiting with ,ngi Act
her husband, or XVI]I. 1885,
s, 8.

(b) whose father is living and is not a minor
or, in the opinion of the Court, .unfit
to perform, or incapable of perform-
ing, the duties of a guardian of the
person of the minor, or

(¢) whose property is under the superintend-
ence of a Court of Wards competent to
appoint a guardian of his person.

17. Where under this Chapter the Court ap- [New.]
points or declares a guar-
dian of the property of
a minor who 1s a member
of an undivided Hindu
family, it shall, except
where it is proved to the satisfaction of the
Court that the interests of the minor have been
actually imperilled, appoint or declare the guar-
dian subject to such restrictions as will prevent
him from interfering with the powers of the
managing member of the family.

Guardian of property to
be appointed by the Court
subject to restrictions in
case of certain minors.

CHAPTER III.

Durirs, Riears AND LiABILITIES OF GUARDIANS.

General.
18. (Z) A guardian [Seton's D
i T elati 1 K g De.
gmﬁ‘iﬁ"‘g w,:,fgmo" of  nust act for the benefit s 7&)‘.2,1 o
2 : and Ac ;
of his ward. 1874, s. 18.]

(2) He cannot make any profit out of his
office.

() With respect to the property of the ward,
he stands in the position of" trustee for the ward,
and is responsiblg for any loss occasioned to the
property by his wilful default or gross neghi- .
gence. :

(4) This fiduciary relation extends to and
affects purchases by a guardian of the propeuts:
of his ward immediately or soon after the ward
has ceased to bo a minor, and generally ali
transactions between them while the influence of

the guardian still lasts or is recent.

8

" [AcEXH,
1874, =. 19.] ©

19. A minor is incom-

g

Minor
act,

incompetent to




X

[Act XIII,

1874, ss. 11

and 12.]

[Act XTII,
1874, s. 13.]

[Eversley’s

. Domestic

Relations,
691-92.]

[Act XI1I,
1874, s. 14,

[Act XIII,
1874, s. 15.]
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The Guardians and Wards Bill, 1886. ,
(Chapter I11.— Duties, Rights and Liabilities of Guardians.—Sections 20-25.) : ‘

Guardian of the Person.

20. A guardian of the person of a ward is
charged with the custody
of the ward, and must
look to his support,
health and education, and such other mafters as
the law to which the ward is subject requires.

21. (Z) If a ward leaves the custody of his
Title of ~guardi : guardian, he x(xlmybecor}x:-
rdian  to A
pelled by ovder of the
Gy Court to return to that
custody.

(2) But the Court may refuse to make an order
for his return to the custody of the guardian if it
appears—

() that the ward has been ill-treated by the
guardian j or

(b) that the conduct of the guardian in any
other respect has rendered him unfit to
have the custody of the ward ; or

(¢) that the ward is, on reasonable grounds
not inconsistent with the law to which he
is subject, unwilling to return, and, having
attained to years of discretion, is cupable
of exercising a wise choice as to the
custody in which he will remain.

3) The residence of a ward against the will
of his guardian with a person who is not his
guardian does not of itself terminate the guard-
1anship.

Duties of guardian of
the person,

2}

22. (1) A guardian of the person appointed
or declared by the Court
shall not, without the

- leave of the Court by

which he was appointed or declared, remove the

ward from the limits of its jurisdiction, except for
such temporary purposes as may be prescribed or
for the purpose of placing him beyond those limits
at an educational institution appointed by the

Local Government administeving the territories

within which the Court is established as an insti-

tution to which a guardian may send a ward
without the leave of the Court.

(2) Theleave granted by the Court under sub-
section () may be special or general, and may be
defined by the order granting it.

Removal of ward from
jurisdiction,

Guardian of Property.

28. (I) A guardian ofithe property of a ward

Duties of guardian of must keep that property
property., .» . safely.

(2) In the case of immoveable property, he

. must not suffer any waste, but must maintain the

buildings (if any) thereon and their appurte-

rhy, . vy

pances out of the rents and profits of the pro- ]

(@) borrow for his ward ; or 3 ;
(b) mortgage,charge or transfer by sale, gift, i
exchange or otherwise any part: of the : ‘
immoveable property of his ward ; or 3|
(c) lease any part of that property for a term Vi
exceeding three years ; or ‘
(d) transferany Government securities be- o
longing to the ward, or the shares or
other interest of the ward in any com- &
pany ; or ¥
(e) dispose of sny other part of the principal :
of the property of the ward : *

Provided that the Court may, subject to any [Cf. ActV,
rules made by the High Court under this Act, 581 & 90-1 i
exempt a guardian from the necessity of obtaining 5
the permission of the Court under this section,
either generally or in special circumstances, and
as to either the whole or any specified part of the
property of the ward.

-

25. () Permission to the guardian to do any [New.]
of the acts mentioned in
the last foregoing section
shall not be granted by
the Court except in case

of necessity or for an evident advantage to the
ward.

Practice with respect to
limitation of powers of
guardian of property.

(?) The order granting the permission shall [New.]
recite the necessity or advantage, as the case may
be, describe the property with respect to which
the act permitted is to be done, and specify such
conditions, if any, as the Court may see fit to
attach to the permission ; and it shall be recorded,
dated and signed by the Judge of the Court with
his own hand, or, when from any cause he is
prevented from recording the order with his own
hand, shall be taken down in writing from his
dictation and be dated and signed by him.

) The Court may in its discretion attach to [New.]
the permission the following among other condi-
tions, namely :—

(@) that a sale shall be made to the highest
bidder by public auction, bLefore the
Court or some person specially appointed
k by the Court for that purpose, at a time
and place to be specified by the Court,
after such proclamation of the intended
sale as the Court, subject to any rules
made by the High Court under this Act,
directs ; : *
(b) that a lease shall not be made in consi-
* deration of a premium, or shall be made
for such term of years and subject to
such rents and covenants as the Court
- directs ; : S A -
(c) that the whele or any part of the proceeds
of the act permitted shall be paid into
the Cowrt by the gyardian to be inves
by ﬂ}i oiu:ipu reseribed secu
otherwise  dispesed of ‘the.
lirects. F 4

| Beforesgras

4 »
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The Guardians and Wards Bill, 1886.

(Chapter I11.—Duties, Rights and Liabilities of Guardians.— Sections 26-31.)

or friend of the ward who should, in its opinion,
receive notice thereof, and shall hear, and record
the statement of, any person who appears in
opposition to the application.

[Act XL, 26. (Z) Where a guardian of the property ofa
1858, 8. 2: & 4
[Acst XX, . General powers of guar- ward has been appointed

or declared by the Court,
the Court may from time
to time, by order, define, restrict or extend his
powers with respect to the property of the ward
1n such manner and to such extent as it may con-
sider to be for the advantage of the ward and
consistent with the law to which the ward is
subject.

(2) Subject to any such order and subject also
to sections 17 and 24, a guardian appointed by or
under 2 will or other instrument shall, with re-
spect to the property of his ward, have such
powers and be subject to such restrictions as are
conferred or imposed on him by that instrument.

(3) Subject to the foregoing provisions of this
section, a guardian of the property ofa ward may
do all acts which are reasonable and proper for
the realization, protection or benefit of the pro-
perty of the ward and are allowed by tho law to
which the ward is subject.

1864, 8.1 :and 4
e XTI dian of property.
1874, s. 20.]

[Act IT, 1882,
8,

27. (1) A guardian may apply by petition to
the Court for its opinion,
advice or direction on any
present questions res-
pecting the management
or administration of the property of his ward,
other than questions not proper, in the opinion
of the Court, for summary disposal.

(8) A copy of the petition shall be served
upon, and the hearing thereof may be attended
by, such of the persons interested in the applica-
tion as the Court thinks fit.

(3) The guardian stating in good faith the
facts in the petition and acting upon the opinion,
advice or direction given by the Court shall be
deemed, so far as regards his own responsibility,
to have discharged his duty as guardian in the
subject-matter of the application. '

. [Act 11, 1862,
s 34.])

Right of guardian to
apply to the Court for opi-
nion in management of
property of ward.

[Act XIIT, 28. Where a guardian of the property of a

1874,8,18.] o} ligations on, and privi-  Werd has been appointed
leges of, guardian of pro- or declared by the Court,
perty. be shall—

[ActX, 1865,  (a) if s0 required by the Court, givea bond,

Xo%s& ﬁgl as nearly may be in the prescribed form,

5. 787 to the Judge of the Court to enure for

the benefit of the Judge for the time
being, with or without sureties, as may
be prescribed, engaging duly to account
for what he may receive in respect of

¢ the property of the ward;
(b) d;livet:ttﬁ t}‘j;;Courb, within six months
rom the date of his appointment or
declaration’ by the Court, or within
such shorter time as the Court directs

received on behalf of the ward up to the
date of delivering the statement, and of
the debts due on that date to or from the
ward ;

(¢) exhibit his accounts in the Court at such gg% XLJ'G
times and in such form as the Comtmfl ,’az'tx.‘(,
directs ; , 1864, . 16.]

(d) if the Court so directs, pay into the Court [Act XL,
the balance due from him on those ac- 1833;‘”& l\z_'\_
counts, or so much thereof as the Court 111364, : ]‘7:]’
dircets, in the manner in which money
is required by any rules for the time
being in force to be paid into that
Court;

(e) apply for the maintenance, education and [Act XL,
advancement of the ward such portion ;85*18,‘& I1:
of the income of the property of the J¢v "0,
ward as the Court directs, and, if the and Act XIII,
Court so directs, the whole or any part 1874, s. 17.]
of the principal of that property ; and

(f) be entitled to such allowance, if any, as [Act XL,

the Court thinks fit for his care and :898,s. 24,
ey J i 5 and Act XX,

pains in the execution of his duties. 1864, 5. 94.]

29. Where a guardian has given a bond duly [act X, 1865,
to account for what he 9-‘-’57",“(1
may receive inrespect of ;\_°7°9 i_lff'l}'{.
the property of his ward, 5 All 945.]
the Court may atany time,
on being satisfied that the engagement of the ™
bond has not been kept, and upon such terms as
to security, or providing that the money received
be paid into the Court, or otherwise, as the
Court thinks fit, assign the bond to somo pro-
per person, who shall thereupon be entitled to
sue on the bond in his own name as if the bond
had been originally given to him instead of to the
Judge of the Court, and shall bo entitled to re-
cover thereon, as trustee for the ward, the full
zufnount recoverable inrespectof any breach there-
of.

30. Wherea guardian has not given a bond as [Act X1,

Suit against guardian
where administration-bond
was taken,

aforesaid, any person, 1838, s. 19,

Suit against guardian with the leave of the and Act XX,

where administration-bond G ~; 1864, 5. 19.]
was not taken. Court, may, as next

friend, at any time dur-
ing the continuance of the minority of the ward,
and upon such terms as aforesaid, institute a suit
against the guardian, or, in caso of his death .
against his legal representative, for an account of
what the guardian has received in vespect of the
property of the ward, and may recover in the suit,
as trustee for the ward, the full amount found in
the suit to have been received by the guardian
and not to have been duly accounted foe.

31. Nothing in either of the last two forego- [Act XL,
ing sectionsshall be con- 1858, s. 19,
strued tu deprive a \val'd,?gg et l“g)"
; or his legal representa; 4
tive of any remedy against his guardian, o tha
legal representative of the guarsian, which, not :
b_eing expressly provided in either of those sec- .
lons, any other beneficiary or his legal repre- =
ntative would have against his trustee oy the

General liability  of
guardian as trustee,

.

| legal representative of the trustee.

Voo



[Act XIII,
1874, 5. 21.]

[ActXL.185% 83. (Z) The Court may, on the application of |
1864, 8. 21:  Removal ardine: any person interested, or

and Act XII1, cmoval of suscdiay of its own motion, re-

1874, 88, 22 -di : : :

;le 2:'.’] move a guardian for any ef the following causes,

[Act XL 34. (Z) If a guardian desires to resign his
}483,8\'()% fgm Disch ¢ ¥ office, he may apply to
& ¢l ’ g .
8.23:and Act o Be CLBUATARN the  Court to be dis-

XIII, 1874,
ss. 23 and 24.]

[ActXL,1858,
5.27: Act XX,
1864, 8. 31 :
and Act XITI,
1874, 8, 25.]
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The Guardians and

(Chapter I1I.—Duties, Rights and Liabilities of Guardians.— Sections 32-35.)

Wurds Bill, 1886.

(Chapter IV.—Supplemental Provistons.—Sections 36-38.)

Termination of Guardianship.
32. On the death of one of two or more joint
guardians, the guardian-
P ship continnes to the
. SUrvivor or survivors un-
til a further appointment is made by the Court.

Right of survivorshi
among joint guardians.

namely :—

(a) for abuse of his trust;

(b) for continued failure to perform its duties;

(¢) for incapacity to perform its duties ;

(d) for gross immorality; :

(¢) for having an interest adverse to the faith-
ful performance of his duties ;

(/) for removal from the local limits of the
jurisdiction of the Court ;

(9) by reason of the arrival within those limits
of some person whose guardianship the
Court may think likely to be more bene-
ficial to the ward than that of his guar-

| the property, if any, in his possession belonging 5™

dian; or
(k) in the case of a guardian of the property,
for insolvency.
() When a guardian has beon removed for
any such cause, the Court may appoint a successor
to him under the provisions of Chapter II.

charged.

(2) If the Court finds that there is some other
proper person whom it may appoint to be guar-
dian under the provisions of Chapter II, it shall
discharge the applicant from the guardianship

and appoint the other person in his place.

B i e, 35. (Z) The power of a
gufff;?:ﬁw“ auLTortlye guardian of the person
ceases—

(a) by his removal or discharge ;

(b) by the Court of Wards assuming superin-
tendence of the person of the ward ;

(c) by the ward ceasing to be a minor ;

(d) in the case of u female ward, by her mar-
riage followed by cohabitation with her
husband ; or

(e) in the case of a ward whose father was a
minor, or deemed unfit to perform, or in-
capable of performing, the daties of a
guardian of the person of the ward, by
the father ceasing to be a minor or, as the
case may be, to be deemed unfit or in-
capable as aforesaid.

2) The power of a guardian of the property

ceases—

(@) by his removal or discharge ;

(b) by the Court of Wards assuming superin-
tendence of the property of the ward ; or

(¢) by the ward ceasing to be & minor.

[Act XL,

(3) When for any cause a person ceases to be a {858, s. 21,

guardian, the Court may requiro him to deliver ;. a'Act XX,
as it directs any property in his possession belong- 1864. &. 21-1
ing to the ward.

(4) When he has delivered as the Court directs EA“ }:L"
‘Act XX,
to the ward, the Court; may declare him to be dis- 1864, & 23.]
charged from his liabilities as guardian, save as

regards any fraud which may subsequently be
discovered.

CHAPTER IV.
SUPPLEMENTAL Provisions.

86. (£) The Court may,on theapplicationof any [Act XL,

person interested or of )&‘:3((% {04

its own motion, make an g, 1: ActX111,

order regulating the 1874, s. 20:
conduct or proceedings ‘l“a‘g,,’\cf }_};: i

of any guardian who has ~ ' =

not been appointed by a Court of Wards, whether

the guardian has been appointed or declared by

the Court under this Act or not.

(%) In case of disobedience to an order made
under sub-section (1), the order may be enforced
in the same manner as an injunction granted
under section 492 or section 493 of the Code of X1V of 1882.
Civil Procedure, as if the guardian were the de-
fendant and the ward the plaintiff.

37. If, for the purpose or with the effect of [Act XIlI,
Penalty for removal of pl‘eveuting_ . the. Court 1974, e !
ward from jurisdiction. from e)sercxsmg ltsuubho-
rity with respect to a
ward, the guardian of the ward removes him from
the limits of the jurisdiction of the Court in
contravention of the prohibition contained in
section 22, he shall be liable, by order of the
Court, to fine not exceeding one thousand rupees,
or to imprisonment for a term which may extend
to six months, or to both.

Orders for regulating
conduct or proceedings of
guardians, and enforce-
ment of these orders.

38. If a guardian fails to deliver to the Court, &A‘ct XL,
within six months from 1999 8 <&
£ dailut : ., and Act XX,
acome ! 1 17 % the date of his appoint- Yags, . 22]

ment or declaration by
the Coutt, or within sach shorter time as the
Court directs, the statement mentioned in clause
(b) of section 28, or to exhibit his accounts in
the Court, as required by clause (¢) of that sec-
tion, or to payinto the Court the balance due from
him on those accounts, as required by.clause (d)
of that scction,
or if a person who has ceased to be a guardian
fails, on the requisition of the Court, to deliver
as the Court directs any property in his possession
belonging to the ward,

he shallbe lixble, by order of the Court, to fine
not exceeding one hundred rupees, and, in case of
vecusancy, to further fine not exceeding fifty
rupees for each day after the first during which
the default continues and to detention in thu
civil jail until he consents to deliver the statemunt,
or exhibit the accounts, or pay the balauce, or

deliver tho property, as the case may bo. e
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The Guardians and Wards Bill, 1886.

(Chapter 1V.—Supplemental

Provisions:—Sections 39-46.)

(The Schedg&le.—-Enachnents repealed.)

EL‘I";}" 1886, 89. Nothingin this Act shall prevent a person
2 from being prosecuted
under any other law for
an act or omission which
constitutes an offence against this Act, or from
being liable under that other law to any other or
higher punishment or penalty than that provided
by this Act:
Provided that a person shall not be punished
twice for the same offence.

40. The Court may call upon the Collector, or
upon any Court sub-
ordinate to the Court, for
a report on any matter
arising in any proceeding under this Act and
treat the report as evidence.

41. An appeal shall lie to the High Court

from an order made by a

District Court—

(@) under section 7, appointing or declaring or

refusing to appoint or declare a guardian ;

or

(b) under section 9, sub-section (3), refusing
an application ; or

(c) under section 21, making or refusing to
make an order for the return of a ward to
the custody of his guardian ; or

(d) under section 24, refusing to grant permis-
sion to the guardian to do an act men-
tioned in that section ; or

(¢) under section 26, sub-section (Z), defining,

Saving of prosecutions
under other laws. :

[Act XL,
1858, ss. 6
and §, and
Act XX,
1864, ss. 5
and 7.]

Reports by Collectorsand
Subordinate Courts.

[Act XL,
1858, 5. 28 :

ActXX, 1564,

s, 33; and

Act IX, 1861,
. b.]

Orders appealable.

restricting or extending the powers of a |

guardian ; or .
(f) undersection 33, sub-section (Z), removing
a guardian ; or

(g9) under section 34, refusing to discharge a

guardian ; or
(k) under section 86, regulating the conduct or
proceedings of a guardian, or enforcing
the order ; or
(#) under section 387 or section 38, imposing &
penalty.
42. Save as provided by tlie last foregoing
;i?fr a;‘s% i“‘" section and by section
R 622 of the Code of Civil
XIJoleBB- Procedure, an order made under this Act shall
be final, and shall not be liable to be contested
by suit or otherwise.
43. The High Court may refusean application

[ActIX, 1861,

Finality of other orders.

[Act X, 1865,

#, 241, an o 1 » thi g

Act ¥, 1881,  Power of High Coutt to .’;”.lde. toit undor Lll‘l's Ach

8. 57.] refuse applications capable 11 11 l_ts opinion the ap-
of beiuj,-'I dealt with by plication would be dis-
SURLlertUoutt. posed of more justly or
converiently by any other Court having jurisdic-
tion, '

%‘g\g g 44. The costs of any proceeding uuder this

y 8. 7 o) 160
and Acb XX, Costs. Act shall, subject to any

; . rules made by the High
Court under this Act, be in the discretion of the
Court in which the proceeding is held.

45. In addition to any other power to make

Povwes LRI Glusbito) rules conferred expressly

Torul ~ orimpliedly by this Act,
e : gh IiIlgh Court may

-

1864, s, 13.]

few cf. Act
1874,

 from time lo tithe mal
s '

permission to do acts mentioned in section

2 .

(b) as to the security to be required from
guardians ;

(c) as to the preservation of statements and
accounts delivered and exhibited by guar-
dians ; .

(d) as to the inspection of those statements
and accounts by persons interested ; B

(¢) as to the custody of money, and securities
for money, belonging to wards ;

(f) as to the sccurities on which money belong-
ing to wards may be invested ; .

(9) as toallowances to be granted to guardians
for their care and pains in the execution of
their duties ; and

(k) generally, for carrying out the purposes of
this Act.

48. A guardian appointed by, or holding a
certificate of administra-

Applicability of Act to  tion from, a Civil Court

guardians already appoint-

od by Coart . under any enactment re-

pealed by this Act shall,
save as may be prescribed, be subject to the
provisions of this Act, and of the rules made
under it, as if he had been appointed under
Chapter IT.

THE SCEEDULE.
ENACTMENTS REPEALED.
(See section 2.

Number and year. Title or subject. Extent of repeal.

Acts of the Governor General in Council.

‘to the procédur!él to be followed with |

~ respect fo applications of guardians for

X1V of 1858.
XL of 1838.

* XX of 1864.

IX of 1861,
VII of 1870.

IV of 1872.

XIX of 1873.
XIII of 1874
XV of 1874.

XVII of 1875.
XX of 1875.

XVIII of 1876.

V of 1804,

X of 1831,

Minora (Madras)
Minors (Bengal)

Minors (Bombay)
Minors s
Court-fees

Punjuh Laws

North-Western

.| The whole.

So much as has
not been repeal-
ed.

.| The whole.

. | The whole.

Pro-

vinces Land-revenue,

Luropean British
nors.
Laws Local Extent

Burma Courts ...

Mi-

o] Section 19 H, and

article 10 of
Schedule I.

.| Sofarasitrelates

to Act XL of
1858. :
Section 258,

The whole.

..| Sofarasitrelates

Central Provinces Laws,

Oudh Laws

to any enact-
ment  repealed
by this Act.
Section 96.
So farasit relates
to Act XL of
1858.

..| So far asitrclates

Madras Requlations.

Court of Wards

Minors' Estates

ol

to Act XL
1858,

of

. Section20 and so

muchofsections
21 and 22 as re-
lates to persons
and property of
minors not sub-
ject to the su-
perintendence
of the Court of
Wards.
Section 3.

[New.]
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STATEMENT OF OBJECTS AND REASONS.

"This Bill to consolidate and amend the law relating to Guardian and Ward is based on opinions
elicited by a reference to Local Governments and High Courts on the subject of certain defects mrthe .
law relating to the guardianship of minors, and its object is to provide a law of Guardian and W ard
applicable as far as possible to all classes of Her Majesty’s subjects in British India.

9. Among the enactments which the Bill will supersede are Act XL of 1858 and portions of the
Madras Code, relating to minors in the Presidencies of Bengal and Madras who are not European British
subjects and are not under the superintendence of a Court of Wards; Act XX of 1864, relating to minors
in the Presidency of Bombay who are not European British subjects; Act IX of 1861, relating to the 3
custody and guardianship of minors who are not Ruropean British subjects; and Act XIII of 1874,

relating to the guardianship of European British minors in territories beyond the jurisdiction of the
chartered High Courts.

3. The Bill, which follows generally the frame of Act XIII of 1874, is drawn as applicable to all
District Courts and High Courts (including the chartered High Courts) and to minors of all creeds and
races. But it does not take away any of the powers at present possessed by the chartered High Courts,
and it provides that, in the selection of guardians and other matters, regard shall be had to the personal
law of the minor. The jurisdiction and authority of Courts of Wards are expressly saved and will not
be in any way affected by the proposed law. :

4. One cffect of the assimilation of the law will be to do away with the rule, which obtains in the
Presidencies of Bengal and Bombay, that no person shall be entitled to institute or defend any suit
connected with a minor’s estate of which he claims the charge until he has obtained a certificate of
administration. It is proposed that suits by and against minors shall be regulated by Chapter XXXI of
the Code of Civil Procedure, and that, in a Bill which is to be introduced to ameund that Code, provision @
be inserted conferring, among other privileges, on a guardian who has been appointed, or whose title
has been declared, under the Guardians and Wards law, a preferential right to be appointed next friend
or guardian for the suit.

5. The several sections of the Bill which appear to call for remark will now be noticed in consecu-

tive order.

6. Section 4, clause (I).—In connection with section 26, Act. XL of 1858, section 30, Act XX of
1864, and section 2, Act X1IT of 1874, the question arose whether the age of majority should be dealt
with in the Bill. As there was no necessity to deal with it, it was considered expedient to ayoid the
difficulty of doing so by defining “ minor,” in the terms of section 11 of the Indian Contract Act, 1872,
as a person who has not reached the age of majority according to the law to which he is subject. 1
7. Section 4, clause (2).—* Guardian” has been so defined as to mean any person having the care
of the person of a minor or of his property, or of both his person and property. The Bill, therefore,
relates to guardians generally except where it is expressed to relate to particular classes of guardians.

8. Section 5.—This section follows Act XIII of 1874, which, in recognising in certain circumstances
the right of a mother to appoint a guardian, was based on the New York Civil Code. The section goes
beyond section 47 of the Indian Succession Act and beyond the English law. But under the English
law an appointment by a mother is not now wholly ineffectual, and is likely at no distant date to be
declared to be valid except in so far as it may interferc with an appointment by the father. |

9. Sections 9 and /3.—The High Court and District Court will have concurrent jurisdiction, but the
High Court may refuse an application with respect to the guardianship of a minor if in its opinion the
application would be disposed of more justly or conveniently by a District Court. Where the application
is with respect to the guardianship of the person of a minor, it is ordinarily to be made to the Court
having jurisdiction in the place where the minor resides, that beiog the Court which can most effectively
discharge the duties incident to the appointment of a guardian to the person of the minor.

10. Section 11, sub-section (2).—The sub-section follows an order made by the High Court of
Judicature for the North-Western Provinces with a view to facilitating the discharge by Collectors of their ¥

duty of ascertaining and reporting to the Court of Wards from time to time what proprietors may come
within the description of disqualified landholders.

11.  Section 14, sub-section (4).—The rule laid down in this sub-section is, as explained by Sir

Arthur Hobhouse with respect to the corresponding section in Act XIIL of 1874, based solely ou &
grounds of convenience. . :

12. Section 15, sub-section (6), and secction 17.—As regards a minor who is a member of an
undivided Hindu family, it seems to be generally admitted that it is desirable, as a rule, to leave him
to his natural guardians without interference. But such a minor has certain rights in respect of the
family property, and those rights are capable of being protected by a guardian. The guardian could not
assume the management of the common property, and possibly he would, owing to the constitution of:
the co-ownership, be debarred from taking directly even a share in the management, and be confined ¢
a mere power of control from without and a right in the last resort to demand a partition. But eve
this limited authority might in some cases be of great importance.

As regards the view hitherto taken by the Courts on this subject, it haé indeed bee
High Courts at Fort William and Bombay that Acts XL of 1858 and XX of 1864 could r
where the minor had no rights except as a member of an undivided Hindu fan
and 3 Bom. 431, and 12 Bom. H. C. Rep. 247). Some doubt has been thr

vlc_l 3_; ; o l‘ : I;E'J ’ .‘
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before the Privy Council reported in I. L. R. 8 Cal. 656 (I. L. R. 6 Bom. 595 and 8 Bom. 396) ; but in

any case it is a view which seems to be based on the peculiar wording of those Acts, which hav? been
construed as contemplating an actual and (perhaps) corporeal taking charge of :md' management o some‘
tangible property. In other words; these cases merely decide that ttnder the particular Acts b.l.ma.n]agm
cannot be appointed for a minor member of a puré joint family; not that such a nlanager 18 a thing
inconceivable or impossible (L. L. R. 7 Cal. 369). s

As regards the provisions of certain enactments which allow the Court of Wards o takg chz;ggle
only of the estate of a minot Who is a sole owner (Act IV, 1872, section 35, Act XVII; 1876, section 161,
and Bengal Act IX, 1879, section 7), they are to be accounted for by the fact that these enactrifents
were designed mainly to guaid against the risk of loss of revenue fi'on_1 an estate beirg left wlthgut any
competent person in charge of it: That it was not considered impossible to talfe charge of tllc l‘ntereib
of a minor shateholder is manifest from Madras Regulations, V of 1804; section 20, and X of 1831;
section 8, and from the circumstance that section 14 of Act XL of 1858 and other similar enactments
provide for the Collector taking tharge of the share of a co-owner who is shl'l a Imr}or on the ?sta’te
escaping from the management of the Court of Wards owing to the other co-owriers Laving come of age.

"The Courts of Wards in the North:Western Provinces (Act XIX of 1873) and Central Provinces (Act

XVIT of 1885) are not precluded from assuming superinte‘ndenc_e of th'e interest of a disqualified person
who is a co-owner in an estate with other persons who are not disqualified. "

It may be gathered from the proceedings of the Legislative Council; 1854:55; pages 672 et‘ L
that it was the intention of the framers of Act XL of 1858 that the Civil Court should appoint glua'ldlanﬁ
for minors owning shares in estates; and it would seem that it is only owing to the pe?ullar woiding of
the Act, coupled perhaps with a natural disinclination ofi the part of the Cdurts to interfere between
Jjoint-owners, that that intention has been defeated.

18. Section 18.—This section lays dowii certaiii general propositions based on the fact that guar-
diauship is a trust, and that the relationship between guardian atid ward is due abérrime fidei, not only
while it lasts, but even after it has ceased to exist. .

14,  Sections 24 and 25.—Thesé sections are based on section 18 of the Acts of 1858 and 1864 and ‘
ihe corresponding section of the Act of 1874; on certain provisions in the Code of Lower Canada, and on
suggestions received for the amendmient of the Acts of 1858 and 1864. They provide that a guardian
who has been appointed; or whose title has been declared; by the Court, shall not borrow for his \val'd{
ar transfer any part of the principal of his property, without the permission of the Court, _}and that the
Court, before granting its permission; shall satisfy itself that tlie transaction pioposed is either necessary
or for the evident advantage of the ward, and, when grantiug tlie perniission, shall itself yecord an
order setling forth the necessity or advantage and the conditions subject to Whicli it permits the loan to
1)e taken or the transfer to be effected (I. L. R. 5 Cal. 363 and 6 Cal. 161).

These sections will be supplemented by rules made by the High Court under section 44

15, Sectivn 28, clause (@), and section 29.—These provisions are suggested by the case reported at
1. L. R. 5 All. 248. :

16. Seciion 32.—The rule contained in this section follows from guardianship being a trust:
Though the right of survivorship is not acknowledged in England in the case of guardians appointed
by the Court of Chancery, yet in practice the survivor or survivors will be ie:elected by the Court
without a reference; In America there is the right of survivorship amiong guardiang appointed by the
Court of Chancery.

17.  Section 33 —A testamentary guardian may be removed under this section,

18 Section 41.—The cases reported at 15 W. R. 492 and 22 W. R. 479 have suggested the
specification of the orders from which an appeal shall lie.

19. Acts XL of 1858 and XX of 1864 provide; in sections 27 and 31; respectively, that nothing
in those Acts shall authorise the appointment of any person other than a female as tlie guardian of the
person of a female: The cases réported at I. L. R. 10 Cal. 15 and 11 Cal. 574, dnd the remarks at pages
213-14 of Sayyid Amir Ali’s Personal Law of Muhammadahs, seem to render the reenactment of the
provision inexpedient. Section 15 of the Bill specifies the matters by which the Court is to be guided
in appointing a ghardian; and oune of those matters is the law to which the minor is subject.

20. The provision of Act XX of 1864, that the legal heir of 4 ininor; or the person next it sticcession
to bis property, may not be appointed guardian of the person.of the minor; has ot been repeated.
1t 15 considered that the appointment of such persons should not be absolutely prohibited. This was
the opinion of the Supreme Council when Act XL. of 1858 was about to be enacted (Proceedings
of Legislative Council, 1858, pages 576-77), and is the opinion of the Hon’ble Mr. M. Melvill.

. 21 If the Bill becomes law in its present form, article 10 of schedule I. of the Court-fees Act, 1870,
which applies only to the Presidencies of Bengal and Bombay, will become obsolete. It has, therefore;
Leen included in the schedule of enactments to be repealed.

22. A table is appended showing how the principal enactments scheduled for repeal hs
reproduced in the Bill or otherwise dealt with. 5 e

C. P. ILBERT,
The 19th March 1886,
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Statement showing how the principal Enactments scheduled for repeal in the Guardians and Wm’ds ;

Bill have been reproduced in the Bill or otherwise dealt with.

Endctments scheduled for repeal. l

How reproduced or otherwise dealt with.

Acr XIV oF 1855—

Section g Sections 20, 28 (¢) and 36 of Bill. - - W

3 ...| Section 21 of Bill. oo

4 .|'Sections 41 and 42 of Bill. e

Act XL or 1858—
Section 1 .| Repealed by Act XIV of 1870. b

2
3, paragraph 1 o
paragraph 2 ) who to institate or de-
fend suits on behalf]
j of minors.

.| Sections 3, 26 and 36 of Bill, “r

Section 8 of Bill. i
Left to be dealt with in the Bill to amend the
Code of Civil Procedure. See paragraph 4 of 1

proviso Statement of Objécts and Reasons. 1
4 ..:| Section 8 of Bill. 2 il
By ..+ Section 9 of Bill. 3
6, pm'wl aph 1. ...| Section 11 (Z) of Bill. ! : ;
paragraph 2... .| Section 13 of Bill. 3

. Pproviso

7

S

Sections 9, 10 and 11, p'u.u-nphs 1 'uxd 2
Scction 1], p'\r'urraph 3. .
paragraph 4..

12: when Collector may be directed to
take charge of estate. (Repealed in
Laower Prowinces by y Bengal Act IX|
of 1879.)

13 ... y

14 when Collector may be directed to
retain charge of shares and persons
of certain minors. (Repealed in
Lower Provinces by Bengal Act IX
of 1879, and, in Oentral Provinces
by Act XVII of 1885.)

15 : control of ploceedlnas of Collector.
(Repealed in Lower Provinces by
Bengal Act IX of 187.9)

16, paragraph 1..

paragraph 2...
 paragraph ...

g e

18, paragraph 1...

_ paragraph 2...

19°.

205 contm\muce ‘of suit after (hsquahﬁca-
tion ceases.

91 (Repealed in part in Tower Provinces
by Bengal Act 1X of 16'70)

99

23, first qeutence
second senterice

24

25 (chealed in part in LOwer Provinees, Sections 20,

by Gengal Act v of 1870, seciion
S6.

...| Section 28 () of Bill.

..+{ Section 28 (¢) of Bill.

.| Compare sections 29 and 30 of Bill.

...{ Sections 28 (d) and 45 {e) and (f) of Bill.
..{ Section 26 (2) of Bill.

...| Sections 24 and 25 of Bill.

.| Section 38 of Bill.

...| Section 35 () and (4) of Bill.
.| Sections 28 (f) and 45 (g) of Bill.

...| Section 40 of Bill.

...| Sections 7 and 8 of Bill.

.+.| Section 40 of Bill.

..| Sections 7 and 14 (2) of Bx“
...| Section 28 (1) of Bill.

..| Section 28 (e) of Bill.

Unnecessary. The Court of Wards can act in
cases in which management by the Collector is
desirable.

| Scetion 44 of Bill. : .

Unoccessary, as Chapter 1T is framed. See
paragraph 12 of Statement of Objects and Rea-
Sons.

Unhecessary, as the Bill is framed.

Sections 29, 30 and 31 of Bill. ' ¥
Will be covered by the Code of Civil Ptocedux‘e. e
Sections $3 and 35 (3) of Bill 3
Section 34 of Bill.

(e\ and 36105 il
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.Statement showing how the piincipal Enactments scheduled for repeal in the Guardians and Wards
: Bill have been reproduced in the Bill or otherwise dealt with—continued.

Enactments scheduled for repeal.

How reproduced or otherwise dealt with.

 Act XL or 1858—continued.

Section 27, paragraph 1, first sentence B
second sentence: guar-|
dians of females to be
themselves females.
paragraph 2..
29, paragraph 1, first sentence
second sentence

paragraph 2 (number and gender)

- Acvr IX or 1861—

1, first sentence
second sentence

Section

vee

? z.t'l;plication of Code of Civil Proce-
dure.

oer

WIS T WO

: definition of * Sadr Court.. A

Acr XX or 1864—

Section 1

.| Section 16 of Bill.

Not reproduced. See paragraph 19 of Statement
of Objects and Reasons.

...|.Section 35 (Z) (d) and (e) of Bill.
* ...| Section 41 of Bill.
... Sections 4 (4) and 9 of Bill.
...| Section 3 of Bill.
.| Not reproduced.

See the General Clauses Act,
1. of 1868.

...| Sections 7, 8, 9 and 10 of Bill.
...| Section 11 (Z) of Bill.
..| Section 12 of Bill.

Sections 7, 13 and 44 of Bill.
Not reproduced. See section 647
Civil Procedure.’

of the Code of

.| Section 41 of Bill.

.| Section 42 of Bill.

.| Section 3 of Bill.

..| Not reproduced. See the General Clauses Act,

I of 1868.

...| Sections 26 and 36 of Bill.
Section 8 of Bill.

2, paragraph 1....
paragraph 2 l who to institute or de-|
: fend suits on behalf]

j of minors.

proviso

4385,

5, paragraph 1 ...
paragraph 2 ...
proviso

sas

Sections 8, 9 and 10, paragraphs 1 and 2, and
proviso.
Section 10, paragraph 3
10, paragraph 4... o
11: when Collector may be directed to)
take charge of estate.

proprietor of ‘estate

procedure when
s charge comes of]

‘AA- 14
: under Collector

of proceedings of Collector. ...
ph 1. ' -

cen ses

Left to be dealt with in the Bill to amend the
Code of Civil: Procedure. See paragraph 4 of

* Statement of Objects and Reasons.
...| Section S of Bill.

...| Section 9 of Bill.

...| Section 11 () of Bill

...| Section 13 of Bill.

...| Section 40 of Bill. .

...| Sections 7 and 8 of Bill.

Section 40 of Bill. ;
Sections 7 and 14 (2) of Bill. See paragraph 20
of the Statement of Objects and Reasons.

...| Section 28 () of Bill.
.| Section 28 (¢) of Bill.

Unnecessary, as section 7 is framed.

...[ Section 28 (a) of Bill.
.| Section 44 of Bill.

Unnecessary, as Chapter IL is framed, See
paragraph 12 of Statement of Objects and Rea-
08, .

Unnecessary, as the Bill is framed.

.| Section 28 (b) of Bill.
...| Rection 28 (¢) of Bill.
.| Compare sections 29 and 30 of Bill.

Scctions 28 (d) and 45

~ ¢) and £ Bi
Section 26 (9) of Bill. (e) aud (f) of Bill.

.. Sections 24 and 25 of Bill.
.| Sections 29, 80 and 31 of Bill.

ill be covered by the Code of Civil Procedure.
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Statement showing how the principal Enactments sckeduled. for repeal in the Guardians and Wardx—

Bill have been reproduced in the Lill or

otherwise dealt with—continued.

T
Enactments scheduled for repeal, i
|

|
Act XX ofF 1864—continued. :
Section 21 ... l
22 Wy
23, first sentence
second sentence
24 ..
95 -
26 ...
2T
28 ...
-29 : marriage of minors
30 ...

31, paragraph 1: as to guardians of mar-
ried females.
paragraph 1:as to guardians of fe-
males being themselves females.
paragraph 2 : guardianship to cease
when husband attains majority.
32 saving of Act XXXV of 1858 (Luna-
tics.)
34, paragraph 1...
paragraph 2...
paragraph 3 (number and gender)

g
|
|

=
i

Acr XIII or 1874:

Section 1 (IFormal)
2 ¢ Minor
“ Guardian ” ...
“Court”
S
4, paragraph 1 ...
paragraph 2 ...
paragraph 3 ...
5, paragraph 1 ...
paragraph 2 ...
paragraph 3 ...

o

, paragraph 1, first and second sentences:
application of Code of]
Civil Procedure.
third sentence.
paragraph 2 (Forms)
paragraph 3 ...

10, clause ()
clause (b)
clause (c)

M e

19 o0

(13

14, paragraph 1...
paragraph 2...

15 ...

LG

W e

18, clauses (a) to ()

vI,.—13--8

ees

...| Section 41 of Bill.
...| Sections 4 (4) and 9 of Bill.
.| Section 3 of Bill.

.| Section 45 of Bill.

...| Section 42 of Bill. U, e

...| Section 15 (£) and (2) of Bill.
..| Section 15 (4) of Bill.

.| Section 15 (2) of Bill.

; }seetion'zo of Bill.
.| Section 21 of Bill.

.| Section 22 (Z) of Bill.
.| Section 37 of Bill.

.( Sections 24 and 25 of Bill,
...| Section 28 (e) of Bill.
e SBCﬁQn‘ 28 (a), (c), () ‘and

How reproduced or otherwise dealt’ with.

|
e L L e

.

...| Sectious 33 and 35 (3) of Bill.

...| Section 38 of Bill.

...| Section 34 of Bill.

...| Section 35 () and (4) of Bill. !

...| Sections 28 (f) and 45 (g) of Bill.
.| Seztions 20, 28 (¢) and 36 of Bill.

}Scctious 20, 22 (Z) and 36 of Bill.

.} Section 28 (e) of Bill.
.| Compare sections 20, 24 aud 28 (e) of Bill.

Section 4 (Z) of Bill: and see paragraph 6 of
Statement of Objects and Reasons.
Section 16 of Bill. :

Not rein'oduccd. See paragraph 19 of Statement,
of Objects and Reasons.
Section 35 (Z) (d).

Not reproduced.

Not reproduced. See the General Clauses Act,
T of 1868.

Section 4 (Z) of Bill.

..| Section 4 (2) of Bill.
.{ Sections 4 (4) and 9 of Bill.
...| Section 5 of Bill.
...| Section 7 of Bill.
...| Section 14 (3) of Bill.
...| Section 14 (4) of Bill.
... Sections 8 and 10 (7) of Biil.
...| Section 10 (2) of Bill.
...| Section 11 (7) of Rill.
.| Section 12 of Bill.

Sections 7, 13 aud 44 of Bill.
Not reproduced. See section 647 of the Code of
Civil Procedure. 3

Section 41 of Bill.
Not reproduced.

Section 23 of Bill.
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‘Schedule (Forms) va

| Section 18 (3) of Bill.

Section 19 of Bill.
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.| Section 33 of Bill.
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Officiating Secretary to the Government of India.
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PRECIS OF THE OPINIONS REFERRED TO IN PARAGRAPH 1 OF THE

STATEMENT OF OBJECTS AND REASONS OF THE GUARDIANS AND

WARDS BILL.

In correspondence* with the Government of
Bombay in the year 1881, several points were
brought to notice on which an amendment of the
law relating to the guardianship of the persons
and property of minors in that Presidency (Act
XX of 1864, was shewn to be required. Before
. proceeding to carry out these amendments, the
Government of India issued a Resolutiont invit-
ing the opinions and suggestions of Local Govern-
ments and Administrations on the following se-
lected points, with a view to the consolidation of
the several Acts and Regulations relating to
minors in force in the three Presidencies :—

L—Whether the provision of Act XX of 186},
section 2, clause & (and of the Dengal
Act, XL of 1858, section 3, clause ?),
prokibiting any person (except in certain
cases in which the Court is allowed to
direct otherwise) jfrom instituting or de-
fending any suit connected with the estate
of which he claims charge unless he has
obtained « certificate of administration
Srom the Civil Court, should not be re-
pealed.

II—Whether a next friend or a guardian ad
litem should (by an ewlension of scction
461 of the Code of Civil Procedure) be
allowed to exccute a decree or receive
money or property tn the course of litiga-
tion, it being made clear that a next
Sfriend or guardian ad litem, who is also
a guardian appointed under the Ainors’
Act with power to receive moiey ox behalf
of the minor, shall not be requived to yive
security. =

IIT and IV.—Whether the following proposals
made by the Hon'ble Mr. Justice Melvill
with « view o rendering it unsafe for
any person to enler into any transaction
ajjecting immoreable praperty, except with
a certificated admivistrator, should be
accepted, namely :—

(a) that any alienation or tneumbrance of, and
any abandonment of the rights of the minor
in, any tmioreable propevty, by a guar-
dian, should be made void, unless he holds
a certificale under the Minors’ Act; and

(b) that the provision in the sccond clause of
section 18 of Acts XX of 186} and X1 of
1858, whick requires the previous sanction
of the Civil Court to any alienation or in-
cumbrance of tmmoveable property by a
certificated guardian, should be repealed.

V.—Whether, assuming it to be the intention of
the legislature (see scctions 404, 440 and
41 of the Code of Uivil Procedure) that
a gquardian appointed under the Minor’s
Act possesses no vight as such to appear
an behalf of @ minor, but-that ke must sue
as next friend or be appointed to defend
as guardian ad litem, the Code of Civil

* Home Department’s Judicial Proceedings,Nos. 8 to 17 and
1S for August, 1381, and Nos. 167 to 172 for Uctober, 1882,

vi.—14

any other points which they might desire to bring

' of Lioeal Governments and officials on Points L to
1X are noted. ‘ 3

section 2, clause 2 Cand of the Bengal Aet,

Procedure should not be amended $0 as to
make this morve clear.

VI—Whether the first clause of section 18 of
Acts XX of 1864 and XL of 1858 should
not be amended so as to provide that «
guardian by appointment or velationship
should, when his title is declarved by “the
Court, possess simply the same powers
which he possessed before procuring a de-
claration of title, and that the ordev of
the Court should have no effect except that
of declaring his status; and further,

(a) whether, if the powers of a guardian who owes
Iis status to the mere act of the Court are
defined at all, they should not be defined in
some way whicl® wowld indicate that per- ¥
sons having transactions with him should
bear in mind his representative character,
and showld not deal with him as they
would if he were acting on his own
account.

VII.—Whether (if clause 2 of section IS of

: Acts XX of 1864 and XL of 1858 is
retained) it should not be made clear that
the effeet of the Court’s sanction to sell,
alicnate, &e., any tmmoveable property -
is to give the purchaser a good title to
such property, in the absence of frawl
or colluston on his part.

VILI.— Whether, if it should be decided to con- AR
solidate the latw for the whole of British
India, the new Act should not be extended
to the original local juwvisdiction of the
Presidency High Courts ; aud 2

(b) whether the Courts in appointing guard-
ians of property should not be gicen
power to make appointments limited to
particular property.

IX.— Whether the proposed new Act should ot
“be confined to Hindus, Muhammadans
and  Buddhists, awd other persons who
have definite  personal laws, and  the
Enropean British Minors’ Act, XILI of
1874, made applicable to all other classes
of persons qud its operation extended to
the whole of British India, including the
Presidency-towns, the jurisdiction of the
High Courts in vespect of Euwropean
British Minors being abolished.

2. Tiocal Governments and Adminstrations

were also requested to submit their opinions on

forward for consideration in connection with the
proposed legislation. ¢ .

3. In the following paragraphs (4 to 210) the
views of the Government of India and the remarks

[ —Whether the provision of Act XX o

1858, aection 3, clause 2), prolibiting any

T N g dated 17th Octobe
ment’s Judicial Proceedings No. 171, for
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(except v certain cases tn which the Court is
allowed to direct otherwise) from instituting or de-
fending any sutt connected with the estate of which
he claims charge unless he has obtained a certificate
of administration from the Civil Court, should not
be repealed.

4. This proposal was put forward by the Gov-
ernment of India, with reference to difficulties
arising on the construction of the clause in ques-
tion “in connection with Chapter XXXI of the

Code of Civil Procedure (suits by and against-

Minors, §c.), and also with reference to a pro-
posal made by the Hon’ble Mr. Justice Melvill
that every person who requires the assistance of
the Court should be compelled to take out a
certificate of administration. The reasons by
-which the Government of India’s proposal was
supported are as follow :—

“The fact that a person asserts a claim to be
the guardian of a minor, whether by appointment
or by relationship, seems scarcely to afford any
sufficient, reason for absolutely precluding him
from acting as next friend or guardian ad ltem
under the provisions of the Civil Procedure Code
until he has established his claim to the guard-
ianship under the Minors’ Act. If such person

18 actually entitled to the guardianship by virtue

of appointment or relationship, it may be urged

that he should certainly be allowed, in preference

to any other person, to act for the limited pur-

poses of litigation ; but, on the other hand, if he

18 not so entitled, the circumstance of his having

. asserted hig claim to the guardianship need not
apparently be made an absolute disqualification.

Thero are doubtless cases in which the circum-

stance that a person sets up an unfounded claim

to the guardianship of a minor might properly

be treated as unfitting him to act as next friend

or guardian ad litem ; but this point might be left

to be settled by the Courts, it being understood

that the decision should not in any way be made

to depend on the circumstance whether the person

concerned did or did not put forward a claim to
guardianship in connection with the particular
suit in which it was proposed that he should act.”’
5. Mr. P. P. HurcHiNs, DistricT JUDGE OF

MADURA (AFTERWARDS JUDGE oF tHE Hiar COUET, .

MADRAS),—

- says there is no provision in the Madras law

corresponding to section 2, clause 2, of Act XX
of 1864. Hoe agrees, however, with the Govern-
ment of India in thinking that the provision in
the Bombay and Bengal laws might be repealed.
6. MR. C. G. Pruszg, Juprcrar, ComMISSIONER
or Cooxrg,—
suggests that for section 2, clause 2, of Act XX
of 1884 should be substituted the provision of
Rule 13 of the Rules for the custody and guard-
mqshlp of Minors, &c., in Mysore,* which re-
quires that any guardian or manager appointed
under the rules shall be admitted by the Courts
sis guardian ad litem.

* See Gazette of India, 27th April, 1872, Part I, p. 453.

7. Me. E. Barcray, GoVERNMENT SOLICITOR,
Mapras,— 2 11
would go further even than Mr. Justice Melvil
proposed, and provide that every person should btfa
prohibited from interfering with the estate };)
‘any minor, within a limit of value to be fixed by
Government, without obtaining a certificate of‘
administration. From this rule, 110‘}'0‘79’: he
would except undivided shares of minors who
are members of a joint Hindu family ; in Wh_lch
cases he would provide for the (.Jollector.bemg
ez officio manager unless and until a certificate
is issued to some qualified private person. He
suggests that the rule should embrace moveable
as well as immoveable property, and he does not
think it would affect so large a number of gspanea
as the Government of India seem to anmticipate
(see paragraph 7 of the Resolution of 17th Octo-
ber, 1882).

With regard to the proposal put forward by
the Government of India, Mr. Barclay writes as
follows :— o

“I think Chapter XXXI of the Code of Civil
Procedure should be amended, and that no person
should be allowed to institute a suit on behalf
of a minor unless such person be manager of his
estate (the Collector) or the holder of a certi-
ficate of administration. Such manager or the
holder of a certificate, as he will sue in his re-
presentative character only, should not, I think, be
made personally liable for costs, unless the Court
finds by its decree that the suit was brought vexa-
tiously ; but provision might be made for his
giving security for costs by depositing cash or
Government securities belonging to the estato
of the minor. , With regard to suing for debts
due by the estates of minors, the manager of the
estate of a minor or the holder of a certificate of
administration of his estate, as the case might be,
could be made defendant in the same way as the
executor of a will or the administrator of the
estate of a deceased person is now made defen-
dant in a suit to recover a debt due by the estate
of a testator or intestate. The amendment of
Chapter XXXT of the Code of Civil Procedure
would apply only to such cases as might come
within the provisions of the new Minors’ Act.””

8. MIr ANSAR-UL-DIN, PRESIDENCY MAGISTRATE,
MADRAS,—
knows many cases in which persons entitled by
virtue of 1'elal;ioﬂship_ to the guardianship of a
minor act as next friend or guardian ad liten
already, and he thinks it desirable that this
arrangement should, in view of diffculties arisina-
from attending the Courts to take out a certifi-
cate, be continued.

9. Mr.J. W. Haxorey, Crier JUpee or THE
M{\mms Coury or Smarn Catses,—
thinks the clause in question shonld be repealed
becsﬁxsc 1lts tendency is, in all minors’ suits oé
small value, and in all cases wher i
defendants, to cause a deadlocl:. AL

10. Mr. G. MurTuswanmy CEETTIAR, JUDGE oF
THE MiprAs Court or Srarr Cavses,—
agrees with Mr. Handley. 3
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11. THE MADprAS BoarD oF REVENUE—
concur with the Government of India.

12. Mg. JusTiIcE WEST—
thinks no person wishing to sue as next friend on
behalf of a minor should be subjected to any re-
striction other than those involved in proper rules
as to costs.

13. Siz Cuaries SArGeNT, CHIEF JUSTICE,
Boupay,—

considers the clause in question should be re-
pealed, both because it is, gencrally speaking, in
the interest of minors that any person properly
qualified under section 445 of the Civil Procedure
Code should be allowed to act for a minor as his
next friend or guardian ad litem, and because a
certificated administrator may not fulfil the con-
ditions prescribed by that section. He suggests,
however, that the practice now prevailing in the
Bombay High Court of requiring person wishing
to institute a suit for a minor to obtain the con-
sent of the Court should be adopted.

14. Tur Hox’sLE MR. PAuL, ADVOCATE GENE-
RAL OF BENGAL,—
thinks the clause in question should be repealed,
but that at the same time the Courts should exer-
cise some control, and to this end suggests that
the next friend should be required to obtain the
sanction of the Court.

In regard to the Hindu joint family question,
please see his remark in paragraph 380, wnfra.

15. Mr. 1. T. ALreN, SUPERINTENDENT AND
REMEMBRANCER OF LiEGAL AFraIrs, BeNGaL,—
says the clause in question contains a perfectly
intelligible and proper direction, which has long
been acted upon with the advantage to the people ;
and he thinks it should be maintained in spite of
the rule in the Civil Procedure Code. He argues
further that the two provisions are scarcely incon-
sistent, inasmuch as that contained in the Minors’
Act very properly requires a regular guardian to
have his authority for acting sanctioned by the
District Judge, while that contained in the Civil
Procedure Code merely authorises any other per-
son ab his own risk and where there is no regular
guardian to act in behalf of a minor; the two
provisions consequently referring to two different
classes of cases.

16. Mg. Justick FixrLp, or ik Carcurra Hicu
Courr,— :
notes that there is a very important difference
between suits brought under the clause in ques-
tion and suits to which Chapter XXXI of the
Civil Procedure Code is applicable ; namely, that
in the former case the person acting ought to
appear as the plaintiff or defendant upon the record,
while in the latter the minor himself appears as
plaintiff or defendant on the record. The result
he describes as follows :—

_ “Where a decree is made against a minor, he
is bound by such decree, although there has been
no enquiry whether the transaction is for his

(see Daniell's Ghancery Practice, 5th Edition,
pp- 148, 149, 156, 157). Where, on the other
hand, the person who has obtained the certificate
of administration®is the plaintiff or defendant
upon the record, there may be a subsequent
enquiry as towhether he acted in the interests of

the minor or not, and this for more than one
purpose.”’

Mr. Field suggests that it should be made
clear that a person who has obtained a certificate
under the Minors’ Act should sue and be sued in
his own name.

17. TeE Jupees of tHE CaLcurra Hiou
Court,—
(collectively) say Mr. Justice Melvill’s proposal,
that every person who requires the assistance of
the Court should be compelled to take out a
certificate of administration, would make it im-
possible for the provisions of Chapter XXXI of
the Civil Procedure Code to be employed in
certain cases, and they do not see any sufficient
reason for adopting it. .

They concur with the Government of India
that there may be cases in which a person who,
though entitled to claim the charge of the minor’s
estate, does not choose to claim it, and may yet be
the fittest person to act as next friend or guardian
to the minor for a particular suit ; and they agree
with the Government in considering that in such
cases the question whether such person should be
appointed next friend or guardian ad litem may
properly be left to be decided by the Court which
has the case before it, and can draw its own
inferences from the conduct of the party as to his
fitness for the appointment.

18. Str RoBERT STUART, (LATE) CHIRF J USTICE,
Norra-WESTERN PROVINCES,—

strongly objects to Mr. Justice Melvill’s proposal
to require certificates in all cases.

19. Mg. Justice OLpriELD—
writes as follows :—

“Only guardians holding certificates should, as
a rule, be permitted to institute suits or make
applications on behalf of minors ; but a discretion
may be given to the Court to allow the next
friend to appear when no certificate has been
taken out. In regard to minors who are defend- -
ants, the provisions of Chapter XXXI, Civil
Procedure Code, for appointing guardians ad, liteny
are proper and adequate.”

20. MR. JUSTICE STRAIGHT—
writes as follows :—

“There is undoubtedly much confusion caused
by the concurrent existence of the second part of
section 3 of the Bengal Minors’ Act and the pro-
visions of Chapter XXXT of the Civil Procedure
Code, and we have more than once found con-
siderable complication and difficulty caused there-
by. I generally concur in the remarksmade
upon this matter in paragraph 5 of the Minute of
the Government of India; and I think that,

benefit, except in cases of fraud, collusionor error | while the prohibition to suits being institated

v
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without certificate might be done away with, | 25. Mge. Justice Sayrn, or THE Punian Cnirkr
amendments might be introduced into Chapter Court,—
':ci?geofn&ggl(f&:l:m::l}tct]t‘ggggg ,t,affect}m!ly PLO says applications for certificates of ﬂdmin'istmtiou
5 iy : are seldom made in the Punjab ; that they are
21.  Mr. H. J. Srarks, Jubiciar, CoMISSIONER usually made only when rival claimants dispute
or OupH,— i the guardianship of the person or property of a
approves of the Government of India’s proposal. minor relative ; and that such disputes appear to
be few in number. He would greatly regretany
22. Mg B. W. Couviy, (tats) Junior Mex- changs which would have the effect of increasing
BER OF THE BoaRD OF REVENUE, NoRri-WESTERN the number of minors’ cases in the Courts,
Provinces,— (This, apparvently with reference to Mr. Justice
. approves of Mr. Justice Melvill’s proposal that Melvill’s proposal noted in paragraph 4, supra.)
overy person who requires the assistance of Numerous suits are, he says, brought in which
the Court should be compelled fo take out a certi- minors ave either plaintiffs or defendants, and as
ficate of administration. Most estates are, he says, a rulo relatives have, under the proviso to section 3
managed without any reference to the Courts ; of Act XL of 1838, without much difficulty been
but in all cases which do come before a Court the allowed to sue or defend without being required
Court is even now obliged to satisfy itself thut to obtain a certificate of administration; “and
the person claiming to act for the minor is duly the same practice is continued under Chapter
qualified to represent his Interests, and it SO XXXI of the new Code of Civil Procedure.” If
better that when such an enquiry is once made it section 461 is extended, as proposed by the
should confer a general protection upon the minor, Govornment of India (see paragraph 47 of précis),
rather than one limited to 'thc particular case Mr. Smyth thioks the second clause of section 3
before the Court. Mr. Colvin woulfl, however, of Act XL of 1858 might safely be repealed, so
except from such a rule all properties below a far as the Punjab is el
certain minimum of value, arbitrarily fixed, but
open to reduction as experience is gained and the ~ 26. Lawra  Mapaxy  Gorir, PLEADER oOF
people become familiar with the rule. Denor,— =
23.- Mr. W. Durnoir,— thinks the second clause of section 3 of Act XI,
sees no objection to the Government of India’s Of, [1%36 5}‘0“].(1: ﬂs} 1’]"01’;):;0(1 1?5’ 't'hle VGQI‘J'UP;_"H_G‘N
proposal if his recommendations under Point 11 Z’, L lm"])('}t lepeaiod, le .‘;‘(‘“;-5]1( ?15]1- e i'l“-mf‘:
(seo paragraph 57 of précis) are adopted. For his 1on-which it imposes is undesirable in the interests

of minors ; and, further, that it is rendered use-
sce paragraph 291, infra. less by Chapter XXXI of the Civil Procedure
(=] o

Code.
24. Tor LIEUTENANT-GOVERNOR AND CHIRF _ .
COMMISSIONER, NOgrn-WESTERN PROVINCES AND In another part of his mmnor{md.qm, hm\'m.'or,
Ouby,— he expresses approval of Mr. Justice Melvill’s
’ - O td ey ., 1Irpa Qi
w1 Ll waioity of the oficors consulted proposal l.lmt‘even) person who requires the assist-
T s ‘l T, e A ance of the Court should be compelled to take out
by "'ul “tl',] ;m;:;i_‘ ):rqolul'whgs llf’; uir(easv‘thh a certificate of administration, thinking it should
g::ill;z:ﬁce. (:? o Cgml't Bala e coul)pelllcdvts bg adopted, in the iuter]csts of the minor, in spite
’ 5 e : of any 1nconvenience which micht result.
take out a certificate of administration should not y @ which might resule
he accepted, his reasons being that its adoption is . 27. TALLA _ Geouart  LiaL, PrLesper oF
not shown to be required, and that it would in- DEern1,—
crease litigation.

opinion of Mr. Justice Melvill's proposal, please

thinks guardians should be compelled to take out

He agrees with the Government of India in a certificate of administration, excepting only in
thinking that any doubts l'egardmg‘ t]"f corre- cases where the estate is of small \'alue.a
spondence of the second clause of section 3 of Act ;

XL of 1858 with Chapter XXXI of the Civil 28. Coroner C. A. McManoy, CoyMISSIONER
Procedure Code should be set at rest; but he AND SUPERINTENDENT, AMRITSAR Division,—

_observes that the advisability of altogether
omiftting that clause to some extent depends on
how far, if at all, the Revenue Courts of the
North-Western Provinces are bound to follow tho

submits the following proposals on the subject

of requiring guardians to take out certificates of
administration :—

Code of Civil Procedure where the North-Western “I would leave it optional to a guardian to
Provinces Rent Act (Act XIT of 1881) prescribes take out a certificato; but at the same time I
no special procedure for their observance. On “".’“ld,“‘“k" it legal for a person indebted to a
this subject, he says, thore has heon a recent Full unor’s estate to refuse to pay the money de-
Bench ruling of the High Court, which he has manded from him to any person who had not
not however yet had an' opportunity of consider- taken out a certificate. .

ing ; and at present he can only request that the I would not only retain the present power
*position of minors in Revenue Courts be hornein | (see Mr. Justice Melvill’s Minute, page 3, second

‘mind in any proposedlegislation affecting section 3 | paragraph on the page) of a minor to .
of Act XL of 1858. f v . defend asuit through his next friend or gmsrlileiagl
Al )
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in casesin which the next friend or guardian does
not profess to claim the charge of the property ;
but I would extend this liberty to all cases,
whether the next friend or guardian claims charge
of the property or not, giviug the opposite party,
however, the right iu cases in which the minor’s
next friend or guardian claims the charge of the
property to require the latter to take out a cer-
ficate of administration in separate proceedings.
The law might provide for the suit being stayed
or postponed for a sufficient time to enable this
step to be taken.”

- He continues :—

“In cases in which a man’s position as guar-
dian, whether by reason of a provision in a will
or by near relationship, is clear, I do not think it
is desirable otherwise than as above provided to
force the guardian to take out a certificate. As
pointed out in the papers uunder reference, the
taking out of a certificate is apt to foster undesir-
able litigation, and in the great majority of cases
the necessity for taking out a certificate would
not arise unless the necessity were artificially
created by legislation.”

29. MuwamMAD Lativ, Exrra Assistant Cod-
MISSIONER OF J HANG,—
thinks the clause in question might safely be re-
pealed, because it has been practically superseded
by the beneficial rules enacted in Chapter XXXT
of the Civil Procedure Code. If this is done, he
suggests the insertion in the Code of a clanse
empowering the Court to accept as next friend or
guardian ad litem any administrator certificated
under the Minors’ Act (apparently, in preference
to any other person.) !

30. Uxtar Bakusu, PLEADER, oF MuLTAN,—

thinks the clause in question should be repealed,
and that the Civil Procedure Code should be
amended so as to provide that where a guardian
has been appointed by a Civil Court (? certifi-
cated) he shall, in preference to others, be
appointed next friend or guardian ad litem.

31. CoroNeL E. P. GUrDON, COMMISSIONER
ANXD SUPERINTENDENT, MULTAN DivisioN,—

thinks the clause should berepealed, both in view
of the provisions of Chapter XXXI of the Civil
Procedure Code, and having regard to the fact
that the proviso admits of wide and varied depar-
tures from the strict rule which the clause enacts.
If the clause is repealed, he suggests that a clause
should be inserted in the Civil Progedure Code
legalizing the acceptance by the Civil Court of a
certificated administrator as next friend or guar-
- dian ad litem wherever there is one.

32. Mr. H. T. R1vaz, GOVERNMENT ADVOCATE,
PANIAB,—

thinks the clause should be repealed and Chapter
XXXI of the Civil Procedure Code amended so as
to deal exhaustively with its subject-watter. He
‘continues :—“T think it might be made clear that,
where there is a guardian holding a certificate, the
Court should accept such guardian as the person
primd facii gntitled to represent the minor plain-
(Vi

tiff ‘or defendant, and that the claims of such
guardian should ouly be postpoud on proof of in-
capacity or unfitness. = The chapter might then -
go on to lay down the procedure which is to -
govern cases where no certificated’ guardian has
been appointed, with regard to which full proyi-
sion is already made in Chapter XXXI as it at
present stands, though I think it might be made
more clear as to whag is the exact effect of any
omission of the Court to carry out the provisions -
of the chapter in their integrity. Several cases
have occurred lately in this province in which a
minor plaintiff or defendant has been represented
throughout in the Lower Courts by an apparently
competentrepresentative,but wheresuchrepresent-
ative appears to have been accepted by the Court
without any enquiry ovany formal procceding
under Chapter XXXTI of the Code. In many of
these cases the Chief Court, when the facts have
been brought to its notice, has felt bound to cancel
the whole of the proceedings and order a re-trial
after proper steps have been taken by the Lower
Court under Chapter XXXI ; thas in some cases
rendering void al initio proceedings which have
really been conducted throughout with due regard
to the minor’s interests, and in which the defects
in the appointment of his.representative are
merely formal. T 'think, therefore, Chapter XXXI
might attempt to point out what defects in the
procedure preseribed must be considered fatal to
the validity of the proceedings, and what may be
considered mere irregularifies not necessarily ren-
dering the proceedings void, if no substantial
injury to the interest of the minor can be shown
to have resulted.”

33.  Tue
Puxjan—

LiturENANT-GOVERNOR  OF THE
thinks it doubtful whether any amendment of the
Civil Procedure Gode is really required on the
score of its conflict with Act XL of 1858, section
3, clause 2 ; and says that, so far as the Punjab
is concerned, no practical difficulty seems likely
to arise from the maintenance of both provisions
of law. :

34. SARDAR GURDIAL SINGH, IEXTRA ASSISTANT
COMMISSIONER,— !
thinks the clanse should be removed, and a provi-
sion inserted in its place to the effect that where
a guardian has been appointed under the Minors’
Act no ona else shall be allowed to act’ for the
minor.

35. Me. R. J. CROSTHWAITE, JUDICIAL CoMMIS-
SIONER, CENTRAL PROVINCES,— '

argues that clause 2 of section 3 of Act XL of
1858 and Chapter XXXI of the Civil Procedure
Code are nob in conflict, inasmuch as the Courts,
being allowed a discretion under the latter enact-
ment, would exercise it 50 as.to secure - the ap-
pointment of a certificated administrator, who has
a legal right to represent the minor, where there

“is one and he is willing to act.

Where, however, the cortificated administratoris
not willing to act, the provisoto section 3 of Act
XL of 1858 lets in another person, and the omis-

.
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sion from the corresponding clause of Act XX of
1864 of the words “or for any other sufficient
reason ” is therefore undoubtedly an error.

He thinks clause 2 of section 3 of Act XL of
1858 might be repealed as proposed by the Govern-
ment of India; but he would prefer to let it stand
and to bring the corresponding clause of Act XX
of 1864 into complete accord with it. If the
clause is repealed, he says, suits might be brought

. by next friends merely for the purpose of sub-
stantiating a claim to" the charge of a minor’s
estate.

Referring to Mr. Justice Melvill's proposal
(supra, paragraph 4), he considers it should not
be adopted, because it would greatly increase
litigation and would put difficulties in the way
of realising petty sums due by minors.

36. Mr. Bruart LaL Basu, PLEADER, oF
HosHANGABAD,— i .
writes :—

“In the Bombay Act it is incumbent on the
creditor to take out a ceriificate before he can pro-
ceed agaiust a minor, the claim exceeding Rs. 250 ;
thus it entails great hardship on the creditor, who
is bound to take some preliminary steps for the
assertion of his claim, thereby incurring trouble
and expense.

% Bnt this section in the Minors’ Act does not
seem called for, as it is a matter of procedure, and

any change which is conducive to the welfare

of the minor can be introduced in the Procedure
Code. Any guardian who has obtained a certi-
ficate under the Minors’ Act should not be re-
quired to appear as next friend in civil cases.
Chapter XXXI of the Civil Procedure Code
should not be made applicable to a certificated
goardian,”
57. Mr. J. W. CuisHoLM, OFFICIATING CoM-
MISSIONER, NARBADA DIVISION,—
observes that the tendency of Mr. Justice Melvill’s
proposals mentioned in paragraphs 8 and 6 of the
Resolution (Points I, III; and LV)isto make
applications to the Courts for certificates of
administration as numerous as possible. -He is
opposed to this policy for the following reasons :—
Certificates ave at present rarely applied for,and
fo make them compulsory wounld be undesirable
and would certainly be distasteful to the people.
" Nor would such a provision do much to protect
the interests of minors, because these are asa rule
-“well looked after by the immediato relations or
natural guardians, and where loss occurs it results
(in the Central Provinces) not from wrongful
assumption of guardianship but from abuse of
powers by rightful guardians, and it is not possible
to follow up the grart of a certificate by control-
ling the proceedings of the guardian. The pro-
ceedings antecedent to the grant of a certificate
would, moreover, cause much inconvenience and
expense, which would not be compensated by
any benefit to the estate of the minor ; and another

consequence of introducing such a procedurc

would be that, to: avoid trouble, ncar relations of
minors would continue to act without certificates,
with the result that many of the transactions

entered into by them would, if challpuged; 'b@
declared void, and this would lead to much dis-
Lonest litigation.

For these reasons, Mr. Chisholm would, prefer
that the application for a certificate _should_ cono-
tinue to be optional, as provided in section 2

( ? section 3) of Act XL of 1858. He would omit

the latter clanses of that section as hcmg sﬂpm':‘\te-

ly provided tor in Chaprer XXXI of the Civil

Procedure Code, and would clearly provide in that

chapter for certificated guardians being allowed to

appear in'all cases in the Civil Cogrts on account
of the minors whom they represent.

38. ILirurexanr-Corozer. C. I
Dxrury COMMISSIONER, J ABALPUR,—
approves of the Government of India's proposal,
but suggests that the Court, in appointing a guar-
dian [ ?ad litem] in “doubtful cases,” should see
that he is fit for the trust, that he has no interest
adverse to that of the minor, and that he is a
relation or kinsman of the minor.

39. I'ne CmEer CoxuissioNER OF THE CENTRAL
ProviNcEs—
considers Mr. Justice Melvill's proposal that every,
person who requires the assistance of the Cowrs
should be compelled to take out a certificate of
administration is both unnecessary and impolitic.

- The experience of the Central Provinces is that
it is not the usurpation of the office of guardiaun,
but tho abuse of its powers, that is the source of
litigation ; and the Chief Commissioner believes
that the proposed provision would lead to jucon-

venience and inereased litigation, - .

Referving to Mr. Crosthwaite’s remarks [supra,
paragraph 35] as to the supposed conflict between
the provisions of the Minors’ Act and those of
Chapter XXXI of the Civil Procedure Code, the
Chief Commissioner suggests that it would be well
to get rid of any uncertainty on the subject by
making it clear’ that, if the Court allows it, a
person otherwise qualified toact may sue on behalf

, of a minor, even though he has not obtained a
certificate.

40. 'T'uE RECORDER oF RANGOON—

discusses the relative bearing of section 3, clause
2, of Act X of 1558, and Chapter XXXI of the
Givil Procedure Code, and arrives at the following
conclusions :—

It would seem therefore that, so far as the in-
stitution and defence of suits is concerned, if any
person obtains a certificate ofadministration under
Act XL of 1858,.such person, and such person
only, could institute or defend a suit connected
with the estate; creditors could deal with him and
he could deal with debtors. No alteration of the
law has been made in such a case by the passing’
of Chapter XXXIT, except to make the guardian
sue as next friend and to make him in some in-
stances liable for the costs of a suit.

But in cases where no pérson obtains a certi-
ficate under Act XL of 1858, or gets leave to sue-
without a cerrificate under its provisions, in such
cases the passing of Chapter XXXI has made a
great difference, for it enables any person who does

G'RACE,
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not claim the charge of the minor’s estate without
applying for a certificate of administration to in-
_stitute suits on his behalf as next friend, and any

person to institute suits against his estate by get- -

ting & guardian for the suit appointed, and no
person need claim the charge of the minor’s estate
unless he pleases. 2

It seems to me to come to this, that the pass-
ing of Chapter XXXI of the Code of Civil Pro-
cedure enabled the estate of a minor to be got in
and distributed without any certificate of admninis-
tration being applied for under Act XTI of 1858,
unless on the application of some person interested
in the minor that Act was put into force, in which
case, if the application was granted, the estate
would be administered under the provisions of the
old Act, whereas before the Chapter XXXI be-
came law the estate of a minor could not be gotin
or distributed withoat putting the provisions of
Act XL of 1858 in force if any question had to
be litigated.

“The Government of India appears to think
that the effect of passing Chapter XXXI of the
Code has been to make it applicable to a certain
extent to persons who have obtained certificates
under Act XL of 1858, and ‘no doubt to a very
limited extent it is, as under it the next friend,
who would bethe certificate-holder, may be ordered
to pay ccsts personally ; but I eannot see, as would
seem to be implied by the 9th paragraph of the
Resolution of the Government of Iudia, that
Chapter XXXI would so far apply to a certificate-
holder as to render it necessary for him to be
appointed a guardian ad litem under it : it seems
to me that he has the position of guardian ad
litem without it.” :

He does not approve of Mr. Justice Melvill’s
proposal (see paragraph 4, supra), regarding
which he writes as follows :—

« It seems to me that it would not be for the
benefit of minors or of persons who had claims
against their estates that no person should be able
to sue on their behalf, and no person should be
able to sue them, without first getting out certifis
cates of administration ; and it seems to me that
any danger which would attend dealing with the
estates of minors by uncertificated persons is suffi-
ciently guarded against by the fact that any per-
son may come to the Conrt under section 4 of
Act XL of 1858 and apply that a person may be
appointed to guard the interests of the infant ;
and if the Court choose to grant the application
and appoint a guardian, I take it that the power
of the uncertificated person would at once cease,
and that, if the litigation entered on by him was
improper, he could be punished by being made to
pay .the costs.”

Nor does he think the proposal of the Govern-
ment of India, to repeal the second clause of sec-
tion 3 of Act XL of 1858, should be carried out.
Regarding this he writes :—

“If that alteration is made, it seems to me
that a safeguard which the law now provides for
minors would become less effectual.  Suppose a
debtor to the estate of a. minor forces a person

interested in the minor to go to Court : if thab
person does not claim the charge of the minor’s
property, Act XL of 1858 does not stand in his
way ; he sues under Chapter XXXI of the Civil
Procedure Code, and any benefit which may ac-
crue from the suit would be secured to the minor.
If the proposed alteration in the Civil Procedure
Code is made, namely, that no next friend should
be allowed to take any benefit on behalf of the
minor unless he satisfies the Court that it will be
applied for the benefit of the minor, the debtor
thus secures the proper guarding of the rights of
the minor. Again, if the person who makes the
claim on behalf of the minor is also claiming the

. right to have charge of the property of the

minor, the debtor can, and it seems to me rightly
can, prevent him taking advantage of Chapter
XXXI of the Code and coinpel him to take out an
administration certificate, thus again securing the
rights of the minor; but if the alteration sug-
gested by the Government were made the debtor
could not compel him to take out a certificate,
and a proviso making him give security that any
benefit accruing from the litigation should be
applied on behalf of the minor is not nearly so
effectual when taken from a person who claims g
right to have charge of a minor’s property as
when taken from a person who claims no such
right, but, without being intevested in the minor’s
property, has merely asked the assistance of the
Court to get him his rights. -

¢ Again, take tho case of a suit broughtagainst -

a minor. If no person claims the right to have
charge of the property, the creditor very rightly
comes in under Chapter XXXI and secures . his
rights, and the rights of the minor are adequately
represented by a gnardian ad lifem ; but if any
person does claim the right to huve charge of the
property of the minor, L do not think the
rights of the minor are adequately secured
by appointing such person guardian” ad litem ;
it could not be done under the present state
of the law; he would have to take out a
certificate ; butif the law was altered as suggested
by the Government, it might be doneand, as it
seems to me, the rights of the minor be thereby
prejudiced. .

“ I do not quite see that the alteration suggest-
ed by the Govermment is necessary to enable
the person who thinks he has & right .to take
charge of the property of a minor to come in
under Chapter XXXI ; if no one challenges him
he will make no claim to have the charge of the
minor’s estate, and he will act under Chapter
XXXI; but if any one challenges him, it will
no doubt have the effect; as the law now stands,
of compelling him to take out a certificate,

 Another point of view which I submit may
be worthy of consideration is the change which
the alteration of law proposed by Government
would have in cases where the person who claims
the right to have charge of the minor’s property
wished to deal with it himself alone. At present

he 1nust establish to the satisfaction of the Court

his right to so deal with it and that it will be
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dealt with for the benefit of the minor. Once he
has done that no person other than he can re-
‘present the minor as a party in a suit, and no
decrees could be got against the estate of the
minor without making him a party. If the alter-
ation suggested by the Government were carried
out, and a person who claimed the right to have
charge of the property of a minor was not bound
to take ont a certificate in order to be made a
defendant in a suit against the minor, might not
“a fraud be committed by'a person claiming the
right to the property of a minor getting appoint-
ed a guardian ad litem and suffering a decree to
be executed against the property of the minor-?
Such a case could not happen if the Government
alteration is not carried out, because such a person
would have to take out a certificate before being
made a defendant.”
41. Tre JupiciaL CoMMISSIONER OF BRirisg

Burna—
considers that the clause in the Minors’ Acts

should be repealed, and the Courts allowed full-

discretion under the Civil Procedure Code. He
observes that the interests of guardians appointed
under the Minors’ Acts may often, in special
cases, be opposed to those of the minors.

. 42. Tae Cuier CouuissioNER oF BRimisu
BurMA—
invites attentioh to the remarks of the Recorder
of Rangoon (supra, pavagraph 40) regarding the
construction of section 3, clause 2, of Act XL of
1858 and Chapter XXXI of the Civil Procedure
Code, and suggests that tho law should be so
expressed as to convey the meaning there assigned
t0 16,

He agroes that Mr. Justice Melvill’a proposal
(see paragraph 4, supra) should not be adopted ;
but he observes that, for the reasons given by the

45. Basu Kovras CmuNpER GHOSE, GOVERN-
MENT PLEADER, SYLHET,
makes some remarks bearing on the conflict be-
tween clause 2 of section 3 of Act XL of 1858
and Chapter XXXI of the Civil Procedure Code.

46. Tur ResmeNt AT HyDERADAD—
agrees in the remarks in paragraph 5 of the Reso-
lution, as to the conflict between clause 2 of sec-
tion 2 of Act XX of 1864 and Chapter XXX
of the Civil Procedure Code. But he suggests .
that instead of repealing that clause it should be
amended so as to ran as follows :—

“No person shall be entitled to institute or
defend any suit connected with the estate of a
minor unless and until he shall have obtained
from the Civil Court a certificate of administra-
tion in respect of such estate :

“ Provided that in cases when no such certifi-
cate has been granted, any Courf having jurisdic-
tion may, when the property in litigation is
moveable property, or when the value of the pro-
perty in litigation does not exceed Rs. 500, allow
any relative of a minor to-institute or defend a
suib in his behalf.”

He ““ does not anticipate that the number of
guardians by relationship who would have to take
up certificates [under such a provision] would be
materially larger that at present, except in the
case of uncontested applications. In these there
would probably be an increase, and attendance at
Court would ‘create a certain amount of hardship,
which would, however, be minimized by a judi-
cious resort to the proviso in section 3, Bombay
Minors’ Act.”” It would,” he says, “ further be
necessary to extend the provisions of section 464,
Civil Procedure Code, by substituting ¢ section
440’ for ‘ section 442”7

II.—1Whether a next friend or a guardian ad

litem should (by an catension of section 461 of the Erecution
Code of Civil Procedure ) be allowed to execute a of decrees, de.
decree o7 receive money or property in the course of j’l"u",:,’,: o
litigation it being made clear that a next Sriend or quardians ad
guardian ad litem, who is also guardian appoint- litem.

Recorder (see paragraph 40, supra), it appears
desirable to maintain the second clause of section
. 3 of Act XL of 1858.

43. Mr. J. Knox Wienr, Derury CoMMISSIONER

OF CACHAR,—

says the repeal of the second clause of section 8
of Act XL of 1858 would doubtlessin some ways
.be a great hoon to intending minor suitors, but
that the ultimate effect would be that self-con-
stibuted guardians would seldom or never apply
for a certificate of administration, exceptin cases
where there is a dispute among rival guardians.
e considersit desirable in the interests of minors
that certificates should be taken out, and he is
therefore opposed to the proposed repeal. To
remedy the anomaly pointed out in paragraph &
of the Resolution, he would compel all guardians
by virtue of relationship to take out a certificate
before suing on behalf of minors. :
44. Mr. H. Muserarr, Disteicr JUDGE oF
SYLHET,—
considers the adoption of Mr. Justice Melvill’s

proposal (supra, paragraph 4) would c¢ause great
inconvenience.

ed wnder the Minors’ Act witl power to reccive
money on behalf of the minor, shall wot be required
to give security.

__48. Mgr. S. Susravaniva Iver, Hige CouRT
VAxk1L, MADRAS, —

is strongly of opinion that neither guardians nor
next friends should be allowed to'take money out
of Court on behalf of a minor, whether before or
after decree, without giving security.

49. Mg. Prumer— :
would add to the clause which he proposes should
take the place of clause 2 of section 2 of Act XX
of 1864 [see paragraph 6 of précis] a proviso to

the effect that no guardian ad litem who has not

obtained a certificate from from the Court shall be
allowed to receive or take any money or other
property due to the minor under a decree in an

suit in which he has acted as guardian on behalf
of the minor unless he has first obtained leave of
the Court which passed the decree, &c., and gives

.

7
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satisfactory security that.such money or other
property shall be applied to the benefit and use
of the minor.

50. Mr. BArcray— .
says that if his suggestion [see paragraph 7 of
précis] that the right to sue for and to defend
minors or their estates be given only to the man-
agers of their cstates (the Collectors) and the
holders of certificates of administration, section
461 of the Code of Civil Procedure would, in
cases coming within the provisions of the new
Minors’ Act, be unnecessary.

52. TeE MApRas BoArD oF REVENUE—
concur with the Government of India.

52.°Si1r CHARLES TURNER, (LATE) CHIEF JUSTICE
OF MADRAS,—
suggests, in connection with section 461 of the
Civil Procedure Code, that every Court obtaining
control over property, of which there is no trustee,
belonging to a minor for whom no guardian of
the property has been appointed, should be re-
quired to give such directions as, having regard
to the nature of the property, may sufliciently
protect it from waste and secure its proper
application. . Sat

A rule of this kind is, he says, already followed
in the Madias High Court.

53. Mg. Justice Wesr—
thinks the Court should have a discretion as to
wlo may receive money or other property won for
a4 minor by a next friend.

He further suggests specific. provision being
made that an administrator duly appointed should
have power to receive and pay money for theminor
under decrees, and also power to settle dispates in
actual litigation or likely to lead to litigation ;
also that a proviso might be added affirming the
general principle of the voidableness as against the
minor of fraudulent and collusive transactions
imputable to the person bencfiting by them.

54. Sz CHARLES SARGENT AND Me. Jusrtice
MEeLviLL— : :
approve of the Government of India’s proposal.

55. Mg. Justice Frenp—
writes as follows— .
¢ Section 461 sufficiently provides for the in-

terests of the minor in respect of money or other
things received or taken by the next friend or

guardian ad litem 1n those suits to which the chap-

ter of the Code of Civil Procedure applies. In
svits brought by a certificated manager; he would
have the same control over the money or property
of the minor which he would exercise in matters
unconnected with litigation, and the proper dis-
charge of his duty should here be secured, as I
have already pointed out (see paragraph 362 of
précis), by requiring him to give security .com-
mensurate with the value of the property entrust-
ed to his management. This is the rule in the
case of receivers, mercantile agents and other per-
sons discharging fiduciary duties. The samerule
should be made applicable to persons discharging
similar duties in respect of a minor’s estate.”

vi—16

56. TuE Jupaes or THE CArcurra HicH
CoURT—

(collectively) see no objection to the adoption of
the Government of India’s proposal; but they
would require the next friend or guardian ad litem
to give adequato security (in all cases,apparently).

57. Mz. Dutrorr— s
supports the following proposals made by Moessrs.
Melvill and West (J.J.) :— .

By Mr. Justice Melvill—Execution of a decree
in favour of a minor should not be granted to a
“next friend > or a “ guardian for the suit”’ until
such person takes out a certificato entitling him to
the care of the minor’s estate. . -

By Mr. Justice West.—When a decrée is
obtained in favour of a minor by a next friend,
the next friend should be allowed to execute the
decree either on terms of giving security, or leav-
ing the money to be dealt with by the Court, or
on terms of taking outa certificate of administra-

* tion ; but a certificated administrator should in all

cases be entitled to obtain execution of a decree
obtained in favour of a minor by a next friend.

He suys he can see no objection fo the first of
these proposals, which ¢ corresponds somewhat
with theprovision of thé Roman law contained in
the early part of Dig. IV., 4, 7, §2;” but he
would “prefer to read into Mr. Justice Melvill’s
proposals that of Mr. Justice West, which closely
corresponds with the later provision of the Roman
law contained in the latter part of the same pas-
sage of the Digest.” THe adds “If the money is
paid into Court, I-would advocate a provision in
the law allowing the Court to investit in Govern
ment stock or promissory notes.”

Mr. " Duthoit prefers such a provision to that
suggestéd by the Government of India.

58. Mre. H. J. Spraeks and tHE LIEUTENANT-
GOVERNOR AND Cuier CoxodussioNer, NORTH-
WesTErN ProviNces anp Oupu,—
approve of the Government of India’s proposal.

59. Launa Mapan Gopar— :
suggests that it should be provided in section 461
of the Civil Procedure Code that “ an application’
for execusion of decree may be made by the next
friend of a minor decree-holder, but he is not to
take out the money without giving security.””

60. CoroNer C. A. McMaAHON-—
writes as follows :—

“T would repeal section 461 of the Civil Pro-
cedure Code. If the person who has to pay the
money does not see the nécessity, for his own pro-
tection, of forcing the guardian or next friend to"
take out a certificate, as provided for in my para-
graph 4 [see paragraph 28 of précis|, I do not
see that the Civil Court need trouble itself about
the matter.” :

61. MunaMyap LaTir—

suggests that the only change required in the law.
is.the addition of & clause to section 461 of the
Civil Proceduro Code empowering a next friend or

guardian ad litem to receive property in execation
of a decree,

.
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He also suggests' that the provision in that
section regarding security is unnecessary and
should be removed altogether.

62. Unar Bakmsa—
thinks a certificated guardian should have aright
to execute a decree obtained either by himself or
by any other person who has acted as next friend
before his own appointment. IIe also thinks
certificated guardians should not be required to
give security, but that other persons should-be
80 required, the Court, however, having a discre-
tion to dispense with security in the case of near
relatives acting as guardians. °

He further suggests that it should be left op-
tional with guardians desiring to exccuto a decree
either to give security or to take out a cortificate
of administration.

63. CoroNEL GURDON—
agrees with Muhammad Latif (paragraph 61,
supra) that no security should be required from
any guardian under section 461 of the Civil Pro-
cedure Code, adding that the provisionis unneces-
sary if the Courts work section 443 properly.

64. Sarpir GurpiaL SINGH— X
thinks no one should be allowed to receive money
on behalf of a minor in execution of a decree
unless he either holds a cortificate of guardianship
or tenders sufficient security.

65. Mz, R.J. CrosTHWAITE—
says the proposed amendment of section 461 of
the Civil Procedure Code would be an unques-
tionable gain.
66. LIrureENaNT-COLONEL GRACE—
approves of the Government-of India’s proposal.
67. Tue Jupiciar, CoMMISSIONER oF Bririsu
Burya— :
approves of the proposed amendment of section
461 of the Civil Procedure Code, except that he
would not fetter the discretion of the Courts as to
taking security. ;
" 68. Tur Cmier ComMissiONER OF Brirism
Burma-— I ;
approves of the Government of India’s proposai.
69. Mr. H. MuspraTT—
concurs in the proposed extension of section 461
of the Civil Procedure Code, but would not except
the rule as to security.
[See also remarks by—
the Recorder of Rangoon, in paragraph 40 of
préeis ; and
Mr. Wigram, in paragraph 370 of préeis. ]
III and IV.—Whether the fullowing proposals
made by the Hon’ble Mr. Justice Melvill with

view to rendering it unsafe for any person to enter -

wnto any transaction affecting immoveable property

ezcept with a certificated administrator, should be
accepted, namely :—

(@) that any alienction or incumbrance of, and

any abandonment of the rights of the minor

" in any tnmoveable property, by a quardian

should be made void, wnless he holds acer- -

tificate under the Minors’ Act ; and

(b) that the provision in the second clau’se q/.
section 18 of Acts XX of 1864 and XL of
1858, which requires the previous sanction
of the Civil Court to any alienation or
ancwmbrance of immoveable property by a
certificated guardian, should be repealed.

70. Inregard to proposal (), the Government
of India pointed out that it would require very
carveful consideration with reference to the facts,
peculiar to India, (1) that the number qf minors
owning immoveable property withougthe interven-
tion of trustees is very large, and (2) that cases
constantly arise in which it is necessary to deal °
with the immoveable property of minors by way
of sale, mortgage, &c. These two facts would, if
the proposal were adopted, necessitate a very large 4
number of guardians by relationship taking out
certificates, and this would entail much trouble on
the people in attending the Courts, and would also
tend, by reason of the business being made a
Court matter, to foster acrimonious disputes.
¢« Further, it may be observed thab the Govern-
ment does not possess any definite knowledge as
to the supposed evils of the existing system,
beyond the fact that a considerable amount of
litigation arises regarding transactions cffected by
guardians ; but whether this amount of litigation
is large, considering the number of the transac-
tions, may be open to doubt. In connection with
this point, a further question presents itself, viz.
whether litigation of the kind under consideration
usnally arises from persons wrongfully usurping
the position of guardian or from the rightful
guardians abusing their powers. If the latter is
the true cause, the plan suggested by Mr. Justice
Melvill would scarcely afford a remedy, inasmuch
as the guardian,.after he had been granted the
certificate, would, under the second of the two
proposals embraced in that plan, be left to act

without the sanction of the Court. On the other

hand, if Mr. Justice Melvili’s first proposal were
adopted without his second, -it may perhaps be
anticipated that the number of cases coming be-
fore the Courts under the second clause of section
18 of Act XX of 1864, and the corresponding
provision of the Act of 1858, would be so great as
to render it doubtful whether it would not be
beyond the power of the Courts to deal with them
with that degree of care which is essential in such
matters.” 1

71. Mgr. Horcnins—

is opposed to the adoption of proposal (). He Point 1717.—
thinks the law as it stands already mades it Voidance of
“ unsafe to enter into any transaction affecting a :é’c"’";:f(’l‘j}f’by
minor’s immoveable property,” and saysit is only wcertificated
fair to the minor that persons buying such pro- guardians.
perty should have to satisfy themselves that the
transaction is an equitable one. This safeguard

would be removed if guardians were certificated,

since the certificate would tend to inspire confi-

.dence in the mind of the purchaser as to the

guardian having absolute power to deal with the
property ; and that would be an undesirable result,
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Mr. Hutchins’ experience showing that litigation
in these cases generally arises from the vightful
guardian, who can euasily obtain a certificate,
abusing his powers.

Mr. Hutching would except from his remarks
the case of undivided fawmilics, “and perhaps
even of some other joint proprietors.”

72. Mr. S. Subrayantya Iver, Hicr Courr
VaxIL, Mapras,—
thinks it would be unwise to give guardians any
absolute authority to bind minors by alienations
.of their estates.

73. Mr. Pruyer— 5
strongly protests against the adoption of proposal
(), for the reasons given in paragraph 7.of the
Government of India’s Resolution. He thinks
there can be little doubt that litigation arises
principally, if not entirely, from abuse of powers
by rightful guardians, and that the proposal is
therefore rendered useless by proposal (b), inde-
pendently of the other objections to it.

He says with Mr. Hutchins (see paragraph 71,
supra) that much keenness is displayed under
existing circumstances by purchasers of minors’
property, in ascertaining that the transaction is
an equituble one and therefore ultimately binding
on the minor.

74, Me. W. Witson, Drrector OF
SETTLEMENT AND AGRICULTURE, MADRAS,—

does not think either proposal (a) or (b) should be
adopted, remarking that, although they may be
in the interest of the guardian and the alienee, he
cannot see how they can be regarded as being in
the interest of the minor, for whose protection the
law is intended.

LEVENUE

75. Mgr. E. Barcray, GovERNMENT - SOLICITOR,
MaDRrAS,—
approves of proposal (a), as being in accordance
with his suggestion (see paragraph 7 of précis)
that no one but the manager or certificated
administrator should have power to deal with a
minor’s estate.

76. 'T'ur Maoras Boarp or ReviNUE—
concur in the Government of India’s remarks.

77. Sk CHarces TurRNER—
writes i—
~ “For reasons which are fully stated in the
Resolution of the Government of India, it does
not appear expedient to prohibit guardians from
dealing with the immoveable proporty of mirors
unless they have obtained a certificate.

“In no country is the compulsory recourse to
Courts more distasteful to the people, and in no
country is property in land more minutely sub-
divided or interests in it more largely held by
minors. The Mitakshara, which makes every son
on hig birth a co-owner with his father, obtains
throughout this Presidency, except in Malabar and
South Canara, and in those countries, in many
Brahmin families and under the tarwad systems
of_ Malabar and South Canara, minors on their
birth become co-owners of the tarwad estates.”

}

|
|

78. Mn. Jusrick MELVILL—

suggests that, to meet the Government of India’s
objections to his proposal («), cases in which the
minor’s property does not exceed Rs. 500 should
be excepted.  With this limitation, and with the
exclusion of managers of joint Hindu families (as
to whom, see paragraph 379 of précis), the incon-
venience to the public and the labour entailed
upon the Courts would, he says, probably not be
areat, especially if the District Court were author-
ised to form its decision upon evidence faken by a
Subordinate Court at no great distance from the
residence of the parties. With these limitations,
Mz -Melvill still thinks that it is desirable that
every person who assumes a right to take charge
of the property of a minor should be required to
submit himself to an examination of his fitness ;
and that, when his fitness has been once ascer-
tained and certified by the Court, he should then
be left free to deal with the minor’s property
without further interference, but subject to the
right of the minor to impeach, when he attains his
majority, any alienations made by the adminis-
trator. * The Court has good oppor-
tunities for ascertaining the general fitness of an
administrator, but it has not the means of satisfy-
ing itself as to the advisability of any proposed
alienation. It is very liable to be misled by a
fraudulent administrator, and it might he very
hard upon the minor if asanction obtained from an
imperfectly informed aunthority were to render
the alienation unimpeachable.

. “DBut the case is different when the adminis-
trator is the Collector or aw officer of the Court.
Here, at all events, the Court will not be wilfully
misled, and it will have all the information which
the administrator can afford. It might he advis-
able to provide for a proclamation or advertise-
ment inviting persons to come forward who might
have any objection to a proposed alienation. With
these precautions, [ think that the sanction of
the Court to alicnations might properly be given,
and that transactions so sanctioned should not
afterwards be liable to be impeached.”

79. Mg T.T. ArLexy —
dissents from proposal (a). He says *“it would
cause great inconvenience to refuse powers of
alienation to any but certificated guardians, and
to deny them rights which their several systems
of personal law give them. It would also
inundate the Judge’s Court with work of a trivial
character.” .
80. Tur Jupces' or tae Caicurra Hicm

Courr—

concur generally in the views expressed in para-
graph 7 of the Government of India’s Resolution.
They cannot support Mr. JusticeMelvill’s proposal
(@), thinking no sufficient cause is shown for
adopting it, and that it would canse great hard-
ship, and explaining particularly that it would
involve a serious change in the Hindu law, under
which alienations by the manager continually
take place during the minority of some member
.of the family, although he holds no certificate of
administration. i
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81. Mg. Justice OLDFIELD 3
disapproves of Mr. Justice Melvill’s proposal (a).
He writes :— . :

““The objections to any such enactment, which
are fully set out in the Resolution, appear to me
conclusive.
much to persons usurping wrongfully the office of
guardians, as to abuse of their powers by rightful
guardians, and are nothing in comparison to those
which would issue from insisting on certificates of
administration being taken out : not only would
the general inconvenience be great, but the inte-
rests of the minor would probably be neglected
in numerous instances.”’

82. Mg. Jusrice STRAIGHT—'
thinks the adoption of - Mr. Justice . Melvill’s
proposal («) would not be satisfactory, and would
certainly, in the North-Western Provinces, cause
cnormous inconvenience.

83. Me. B. W. CoLviN—
approves of Mr. Justice Melvill’s proposal (a),
provided estates of small value are excepted.

84, Mpg. Durnorr— .
says, with reference to the Government of India’s
remarks in paragraph 7 of the Resolution, (1)
that he sees no reason to apprehend that the
Courts would be swamped with minors-protection
business : ‘(2ndly)jthat in mosi districts of the
North-Western Provinces'and Oudh the subordi-
nate Civil Courts are so distributed that, if the
proposals which he has made elsewhere [see para-
agraph 291 of précis] should be approved, no,
appreciable hardskip from having to attend Court
need be caused to the people ; and (3rdly) that he
gees no reason to suppose that: minors-protection
business would, in the North-Western Provinces
and Oudh, be in any large measure contentious.

It will be seen from paragraph 291 of this
précis that Mr. Duthoit is inclined to support Mr.

Justice Melvill’s proposal (). He suggests, how- «

ever, that if it is adopted it should (besides being
amended as there suggested) carry a proviso that
16 shall not apply to the case of a Hinduminor who
18 @ member of an undivided family, wherein is an
adult member capabie of managing the family
property.

85. Tar LieureNANT-GOVERNOR AND CHIEF

CoumissIONER, NoRTH-WESTERN PRovINCES AND

OupH,—
invites attention to the opinions expressed by
Messrs. Oldfield and Straight, J J. [paragraphs
81 and 82, supra]. He writes: “If this propo-
sal were adopted, it might result that the number
of guardians who would be obliged to take out
cortificates would be so large that the Courts
might fail to deal effectively with the numerous
cases that would come hefore them; or that the
* trouble and annoyance of having to take out
certificates would deter many persons from un-
dertaking the office of guardian, whereby the
interests of minors would suffer. The inconve-
niences pointed out in parapraph 7 of the Reso-
- lution would undoubtedly follow the adoption of
. the proposal ;and the facts stated by 3. Duthoit

Such evils as exist are due not s0 -

see paragraph 291 infra] and also by Mr.
Justice Oldfield [sec paragraph 81, a_m]_n'a] show
that the proposal would fail to secure _lts ob]pct),
since the litigation which arises on this subject
is chiefly caused, not by persons wrongﬁully
usurping the position of guardian, bub by right-
ful guardians abusing their powers.”

86. Mg. JusricE SMYTH— e ;
says suits in which minors after attaining their
majority contest alienations made during their
minority by their guardians are not numerous.1n
the Punjab, and that his experience is that
persons acting as guardians, whether they are
the rightful guardians or not, do not often abuse
their powers, but usually try to do w]‘mt they
think best for the minor. He .adds that his,
impression is that it is the person who is rash

_enough to take a conveyance from the guardian

rather than from the minor himself who suffers
most under the present system, and observes
that in such cases the remedy lies in the alienee’s
own hands.

He considers that, for the reasons stated in para-
graph 7 of the Resolution, it would be very unwise
to adopt Mr. Justice Melvill’s “proposals (a) in
the Panjab, “ where, on the whole, the people get
on very well without having recourse to certi-
ficates.””

87. Munamyap LaTre-—
is strongly opposed to Mr. Justice Melv ill’'s pro-
posal (@), ol the grounds that it is unnecessary
that the ignorance of the people would prevent
their getting news of so serious a change having
been made, and that it would increase litigation
and unuecessarily impede ths administration of
justice. He adds that the ordinary law safficiently
provides for calling guardians to account for mal-
admiunistration of a minor’s estate.

8S. Uwmar Barusg—
thinks the drawbacks attending proposal («), re-
sulting fromn requiving a large number of people
to have rvecourse to the courts, outweigh any
advantages which it may possess. ;

Further on, however, he suggests that aliena-
tions by certificated guardians who arve not rela-
tives of the minor, in favour of persons with whom
they have personal dealings, should be made
unsafe, if not declared altogether void. Cases
bave come to his knowledge in which guardians
have. indirectly dervived personal benefit from
such transactions, and it is, he says, very hard in
such cases to prove actual fraud.

.~ 89, Coroxer I, P. GurDON— A
1s strougly opposed to proposal (@), and agrees
with Mubamwad Latif [paragraph 87, supra)
that the Hindu and Muhamwadan laws suffi-
ciently guard the: interests of minors in the
matier in question.

90. Mg. H. T. Rivaz—
thinks proposal («) would work great injustice in
the Panjab, ““in many parts of which the i)eople
still remain persistently ignorant of all enact-
ments which conflict with their usual practices
and where no evils are apparent as the result of
the existing system. Cases no doubt oceasional-
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ly occur in the Courts where minors, on attaining
majority, sue to contest alienations of their pro-
perty made during theu: minority by persons
purporting to act as their guardians. In these
cases, which are not numerous, I should say that
the alienations contested are upheld as’ often as
they are set aside, and my experience is that in
a very small minority of the cases does it appear
that the guardian has really abused his powers
as such, or seriously neglected the interests of his
ward, or in fact acted otherwise than for the
benefit of the minor. Any dishonesty which
appears is usually that of the minor or hisadvisers,
who, finding when the former comes of age that
property which during his minority was sold for
fair value and for his benefit has much increased
invalueoflate years,immediately seck to repudiate
the transaction with the sole view of preventing
the bond fide purchaser from reaping the fruits of
what has eventually turned out to be a profitable
bargain. I therefore think that the objections so
forcibly put forward in paragraph 7 of the Gov-
ernment of India Resolution deserve the greatest

weight and consideration so far as the Punjab is
concerned.”

91. Me. R. J. CrostuwAITE,—

referring to paragraph 7 of the Resolution, says
litigation regarding transactions effected by
guardians arvises, according to his experience,
almost entirely from rightful guardians abusing
their powers, and occurs generally where the
Hindu law is applicable, the question usually
raised being whether the minor is bound by the
act of the manager of the family property.

92. . Mr. Berarl Larn Basu,—
referring to paragraph 7 of the Resolution, argues
that the difficulties there stated as likely to be
caused to gnardians by the adoption of Mr. Justice
Melvill’s proposal (a) ought not to be allowed to
prevent the enactment of any provision tending
to the welfare of the minor, whose interests it is
the duty ot the State to protect; and he considers
that proposal well calculated to check the pro-
ceedings of dishonest guardinus.

He suggests that, if that proposal is adopted,
something should be done to reduce court-fees
chargeable on the certificates of guardians.

Referring to the possible objection that the
general requiring of certificates would tend to
upset the joint family system, he says ¢ there is
a marked change in the advanced parts of
India, where the true notions of the joint family
are disappearing.”

93. LieureNanr-CoLoNEL GRACE—
says that in the Central Provinces “litigation
does not arise from persons wrongfully usurping
the position of a guardian, but it often arises
from rightful guardians abusing their powers in
respect to transactions effected by them.”

He does not think it necessary to adopt pro-
posal (a), observing that the interests of minors
*  are otherwise sufficiently guarded, inasmuch, as
they, on attaining majority, can, within the time
allowed by the Statute of Limitation, question the

VI.—17

acts of their guardians during their minority and
take legal action ; and guardians, purchasers, &c.,
on whom the onus probandi is thrown, have to
justify and vindicate their doings.”’

94. TueCuigr CoxMISSIONER OF THE CENTRAL
PROVINCES—
regards proposal (@) as unnecessary and impolitic.
The taking out of a certificate, he says, affords
no guarantee that the holder will not abuse his
trust ; while, on the other hand, such a provision
as is proposed would tend to hasten unduly the
disintegration of the joint family system, which
is already proceeding fast enough.

95. Tur CoumrssioNER oF THE TENASSERIM
Division— :
considers that “ any change in the direction of
making the obligation to take out a certificate,
&ec., more stringent than av present, as suggested
by Mr. Justice Melvill, is, in the present condi-
tion of this province [British Burma], much to
be deprecated.”

He continues : ¢ My reasons for holding this
opinion are so clearly stated in paragraph 7 of the
Resolution, which, I think, is applicable to all le-
gislation of this description, thatit is unnecessary
to go into them ; but I may add that in this pro-
vince, during the years when the Special Court
maintained that the Indian Succession Act was
practically applicable to all classes, the real hard-
ship and unnecessary litigation which such mea-
sures really inflict on all, but especially on the
poorer and more ignorant portion of the popula-
tion, in a country like this, were very clearly
brought to light. >

96. Tur RECORDER 0F RANGOON—
agrees with the Government of India that the ba-
lance of considerations is in favour of not adopt-
ing proposal (a). :

97. Tne JuprciaL CoMMISSIONER OF BrIrism
Bursa—

does not approve of proposal (a).

He writes: “ It seems to me that the time
cannot be far distant whenadministrativearrange-
ments could be made enabling a specific class of
local officials corresponding to the Juges de Paiz
of the Code Napoleon to watch over the interests
of minors by controlling the appointment of
guardians and nominating a conseil de famille and
surrogate guardians in certain localities for every.
minor therein. Great hardship would, I consider,
be iuvolved in the general application of Mr. Mel-
vill's principle so | ng as the District Judges’
Courts are the only Courts which can deal with
such matters.”’ ;

98. Tue CHier CoMMISSIONER OF BRITISH
Burya—
considers the reasons stated in paragraph 7 of the
Resolution justify the rejection of proposal (a).
99. Me. J, KNox WicaT— :
fully concurs in the reasons advanced by the Goyv-
ernment of India in paragraph 7 of the Reso-
lution for rejecting proposal (a). That propoaal,
ke says, involves a great change in existing
castoms for which no necessity has been madeout.
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100. Mg. H. MuSPRATT—

solution.

101. Basu Kovras CuuNDER GHOSE—

observes that the adoption of proposal (a) would
seriously affect the interests of minors, especially
in cases where there are numerous sub-divisions
of an estate.

102. Coroxer W. Hiwr,
CoorRG—
says the objections to proposal (@) which are stat-
ed in paragraph 7 of the Resolution apply fully
to the circumstances of Coorg.

CoMMISSIONER OF

103. THE RESIDENT AT HYDERADAD—

says that if proposal («) is adopted, certificates
would be necessary before almost any transaction
affecting the immoveable property of a minor
could be entered into. “The number of applica-
tions for certificates would ‘'be vastly increased;
and the benefit accraing to the property of minors
in a small minority of cases would be counter-
balanced by the detriment to property for want of
necessary action during the delay which the pro-
cess of obtaining a certificate would entail. Nor
would the adoption of this proposal avert that
elasg of injury which arises from the abuse of
their powers by lawful guardians.”

~ [See also remarks by Mr. J. W. Chisholm in

paragraph 37 of précis.]
point IVe— 104, In regard fo Mr. Justice Melvill’s propo-
Iu';,cﬁ{,er s;] (b): tn:can slep:;.mte]y, the Government of India
‘ourts sanc- thought it might be partially adopted, even if pro-
,',g,’,',‘,ff‘e:’,",'g L posal (a) wererejected (see pimgrgph 70 of pré]cis).
alienations. 'I'hey wrote :- ¢ In cases in which no person has a
legal claim to the guardianship, and the Court
accordingly exercises a free choice in the selection
of the guardian, it seems clear that the sanction
of the Court to the sale oralienation of immovable
property should berequired, as in such cases the
Court is in a certain senseanswerable for the guar-
dian; but when the Court meroly decides that a
person is entitled to the guardianship by appoint-
ment, and also when it decides that a person is
entitled thereto: by virtue of relationship, the
necessity of insisting upon such a restriction is
perhaps open to doubt. In these cases it might
. -suffice if the guardian were allowed the option of
snbmitting the transaction to the Court for sauc-
_tion, if he thought it necessary to do so for his
own protection or for the satisfaction of an intend-

ing purchaser of the property.”
105. MR. Hurcring— '

sees nonecessity for making a distinction between

a certificated and an uncertificated guardian ; but

if any is to be made, he thinks that proposed by

+ the Government of India is reasonable. He thinks

. every guardim should have the option of bringing

X *(b) That the provision in the second clause of section 18
~ of Acts XX of 1864 and XL of 1858, which requires the
‘.g{;wous‘ugghon‘of t:l:h fwil Court to any alienation or in-
-« rance of immoveable property b i a o
\diam, Ahold be vepesled. property by a certiticated guar:

concursin the remarks in paragraph 7 of the Re-

any important matter before the Court, and should
(for the particular purpose of the reference, ap-
parently) be required to take out a certificate.

© 106. MR. S. SuBraMANIYA IYER—

strongly approves of Mr. Hatchins’s _suggeslion
that all guardians should have the option of ap-
plying to the Court for advice.

107.
writes :—

‘ As regards the alienation, whether by gift,
sale or mortgage, of property in which minors
have a joint interest, I think that it would save
much litigation toenact that no such alienation or
relinquishment of a minor’s right should be valid
without the sanction of the District Court, and
that if the sanction of the Court was obtained, the
alienation could rot be challenged by the minor
unless by a regular suit instituted on his behalf
within six months. I would, of course, be requi-
site to provide that a formal inquiry should be
held either by the District Court or through a
Subordinate Court whether the alienation was
necessary and expedient, and, it the mother was
alive, her objection, if any, should be duly consi-
dered.

“1 would expressly limit this jurisdiction to
cases where a_particular branch of aun undivided
family was represented by minors. The assent of
the minor’s father would, as now, imply the assent
of the children.” :

108. Mgz. Prumer—

thinks that in the case of certificated guardians
the sanction of the Court should certainly be re-
quired, and that this isnecessary in order to pre-
vent derelictions of duty on the part of persons
for whose conduct the Court is in a way responsi-
ble, and who would without; such supervision be
tempted to go wrong. He explains that this
would not throw any great burden on the Courts,
the number of certificated guardians not being
large.

In the case of alienations, &c., by guardians
whom the Courts have decided to be entitled by
appointment or by virtue of relationship to act as
guardian, he thinks it might be left optional to
either the guardian or the vntending alienee himself
to apply to the Court to sanction the alienation.

:109. Mgr. E. BaArcLay—

thinks that, at any rate in cases where it is pro-
posed to sell immoveable property above a certain
value, or to lease it beyond a certain term, or to
encumber it beyond a certain amount, the sanc-
tion of the Court should be required (in the case
of both certificated and uncertificated guardians,
apparently). He points out that the case guot-
ed by Mr. Justice Melvill (I, L. R.,, 5 Cal,
363) does not render alienations by certificated
_administrators absolutely unimpeachable, and that
they can be set aside if frand or illegality be
shown ; but he thinks the learned J udgg’s Views
might be met in the following way :—

MR. WigraM—
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“The Act might provide that in all instrunments
of alienation and incumbrauce of a minor’s im-
moveable property, the manager or certificated ad-
ministrator should be described as such, and that
the order of Court sanctioning the alienation or
incumbrance should be recited, and that it should
appear on the face of the instrument that it is
made in pursuance of such order; and the Act
:might declare that the title of the purchaser, lessee
or incumbrancer taking under an instrument con-
taining such particulars shall, in the absence of
fraud or illegality, be held conclusive as against
the minor and all persous claiming under him.”’

110. THe Mapras Boarp or REVENUE—
concur with the Government of India.

111. S Guarces TurNER—

thinks the sanction of the Courtshould be requived

only in the case of alienations and incumbrances of

large amount, and that no sanction should be re-
quired in the case of properties of small value,
because the attendant expenses would prove a
serious burden to the estate.
112,
would, in the case of minors having a sole or
separate estate, give all guardians the right to
come into Court and get proposed transactions
approved. As to gnardians appointed by the per-
sonal law of the minor, he would not bind them
any further than this; and as to those appointed—
not merely recognised—by the Court, he would
make them subject ““ to such vestrictions as their
certificates might impose.”’
113. Sir CHARLES SARGENT-—

thinks ‘“the consent of the Court should be re-
quired in all cases to give effect to alienations
(except leases for a short term of years) and in-
cumbrances of or upon the minor’s immoveable
property, as well as to any compromise of the
minor’s interest in that property, and that, too, as
well by the certificated administrator as by any
other person claiming to have charge of the pro-
perty.” He thinks ¢ that the importance attached
to the granting of a certificate is greatly exag-
‘gerated, and that the powers of such administrator
without the consent of the Court should be con-
fined to what is strictly management.”

Mke. JusTice WEsT—

He suggests that the permission to alienate or
o . (3 )
encumber should be given by the Civil Court of
' the district in which the property in question is
situated, where the minor has property in more
than one district. 5
114. Tae Hox’eLe MR. Pavi—

thinks the modification suggested by the Govern-

ment of India mighs perhaps be safely adopted,

but that the relinquishment of contral should not

extend any further. He does nog chink purchasers

should be protected any further than they are at

present in their dealings with a minor’s estate.
115. Mg T. T. ALLEN—

dissents from Mr. Justice Melvill’s praposal (b).
He considers it necessary to retain the second
clanse of section 18 of Act XL of 1858. Where

a minor’s property is considerable, he says, 8
certificate i3 almost invariably taken out, and the
great value of the Act,is'in the protection which
the clause in question affords the minor against
improper alienation of the corpus; while when
alienation i3 necessary the sanction of the Judge,
which is almost conclusive evidence of the necessity.
of the sale, vastly strengthens the purchaser’s
security, so that a better price is realised.

116.

THE Jupees orF TEE CArcurra Hiem
CourT—

see 1o objection to repealing the second clause of
section 18 of Act XL of 18358,

117. Mkr. JusTiCE STRAIGRT—

thinks clause 2 of section 18 should be retained
and that all guardians appointed by the Cours,
whether in right of a will or deed or by its own
selection, should be brought within its purview.

118. Mgr. H. J. SPARKS—

approves of the Government of India’s proposals.
(Please also see his remarks in paragraph 160,

nfra.)
119. Me. B. W. CoLvin—

approves of Mr. Justice Melyill's proposal to
repeal the clause. His experience shows that the
Court is commonly unableto obtain evidence upon
which to form an opinion with: any confidence as
to the necessity or. expediency of a proposed
alienation ; and, on the other hand, the sanction
1S apt to become a dangerous screen to the mis-
doings of gnardians, The only practical value of
the clause, he says, is that it gives some publicity
to a guardian’s doings ; but this is scarcely neces-
sary, and the advantage, moreover, such as itis, is
more than counterhalanced by the considerations
stated above. The real checks are to be found in
the intervention of the minor’s other relatives and
friends, . and in the liability of the guardian to
being hereafter called to acconnt by the minor
_himself; and when these fail, the Court’s sanction

in particular cases supplies no effective substitute
for them.

120. Mr. Duorrorr—

does not think Mr. Justice Melvill’s proposal to
repeal the clause altogether is_well-advised ; but
he sees no objection to a modification of it by
the substitution of the words “longer period than
that of the minovity of the proprietor’”’ for the
words  period exceeding five years.”’ :

(Please also sce his remarks 1o paragraph 194,
infra.)

121. Tug LizvreNANT-GOVERNOR AND Caier
CouyissioNkR, NorTH-WESTERN PROVINGES AND

. OupH,—

is disposed .to agree with Mr. Justice Melvill,
though he thinks the matter does not seem soim-
portant as to require a special amendment, of the
existing law. Headds that “the su gestion made
in paragraph 8 of the_ Resolution, that guardiang
Ly appointiaent or relationship should be allowed
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the option of submitting any transaction to the
Court for sanction, seems open to the objection
that it would be likely to produce on the part of
guardians a disposition to produce for sanction
only those transactions in which they wished to
obtain an official screen' to questionable proceed-
ings.”

(Please also see his remarks in paragraph 162,
anfra.)-

122. Mg. JusricE SMYTE—

writes :—

“T am inclined toagree in the views of the
Government of India as expressed in paragraph 8
of the Resolution. But where a guardian who
owes his status merely to the act of the Court
makes an alienation of immoveable property with-
ont the sanction of the Conrt, I am of opinion
that the alienation should not be treated as ab-
solutely void. If it appear that the parties to
the alienation acted in good faith, and that the
transaction was for the benefit of the minor, I
do not think that the transaction should be held
to be void merely because the guardian owed his
status to the act of the Court and omitted to
obtain the Court's sanction to the alienation.
The onus of .proving that the alienation was
effected in good faith, and -was for the minor's
beuefit, would be on the person who affirmed its
validity.” ;

128. Lanua Mapax Gorar—

thinks the second clause of section 18 of Act XL
of 1858 should be retained, and extended to all
guardians, whether certificated or not.

He further suggests that an explanation should
be added declaring that alienations made without
sanction will be not absolutely void, but merely
avoidable on proof that the guardian acted mala
fide, and that the transaction was not a proper
one. .

124. Lania Moman LAy aNo Miax Asouira,
PLEADERS, OF AMRITSAR,—

suggest that, in the case of guardians other
than those who owe their ~status to the
mere act of the Court, the Court should be re-
quired to make a summary investigation as to the
propriety of the alienation or encumbrance sug-
posted : and further that a proviso be added
declaring that “no such summary investigation
should be held to be complete within the meaning
of the*Act unless the near relations of the minor,
if any, or any friend interested in his welfare, have
had an opportunity of protesting or objecting
before the Court against the suggestions of the
Public Curator or other adwinistrator within a
ferm to be fixed by the Court, of which due notice
shall be given to them.”
125. Coroxer C. A. McMaroN—
writes i— )
.*" I would lleaye the guardiau to deal with the
© | minor’s property at his own risk. Au ez parte
‘%‘f:reﬂce by a guardian to a Civil Court for
sanction 0 a proposed alienation might be very
Jnjurious to- the minor’s interests ; for the Court

0

would only. have the ex parte representations of a
possibly dishonest or interested man to go on.

“ ¢TI do not think a reference of this character is
worth the trouble and expense it involves, and I
think it would be better for all concerned to leave
the guardian to act on his own responsibility and
risk.”

126. Moraxyap Latir—

copsidersitdesirable to requiretheCourt’ssanction
““ where the Court exercises direct control over
the property of the minor,” but that sauction
should not be required where the guardian holds
his position by virtue of relationship or by virtue
of a deed of appointmeut. In the latter case the
guardian ought, he thinks, to be held responsible
to the minor for his acts.

127. Uxar Bagusa—
suggests that every transaction involving property
of the value of Rs. 1,000 and upwards should be
declared invalid unless it has the sanction of the
Court.-

128. CornoNEL GuUrRDON—
writes :— 5

“ Where of course there is no person with any
legal claim fo the guardianship of a minor, e.g.,
no kinsman or other person who according to the
personal law of the minor can claim as a right the
guardianship, and when in such case the Court
basg selectéd a person to adwminister the minor’s
property, it may no doubt be advisable and just
that the previous sanction of the Court should be
required to render valid any alienation of a minor’s
immoveable property ; but the application of this
restriction to cases where there are persons legally”
entitled to guardianship according to Hindu and
Muhammadan law, is, I think, to be deprecated ;
ab any rate, if such a provision be retained, its ap-
plication should only be obligatoryupon guardians
‘appointed by the Court.” "All other guardians
might be allowed at their option to apply to the
Court or not, if required for the satisfaction of an
intending purchaser of the property (vide para-
graph 8 of Government of India’s Resolution).”

129. Mg. H. T. Rivaz—
considers the Government of India’s proposals
reasonable and worthy of adoption.

He suggests that the effect of an alienation by
a certificated guardian without the Court’ssanction
might be made clearer than it is at present. He
writes : “ T take it that a sale or morteage by a
certificated guardian without the snuct?o: of the
Court is not absolutely void, but voidable at the
option of the minor when he attains majority, it
he chose to repudiate the transaction and subj:x-r;
to a refund by the minor of so much of the con.
sideration money as has been expended for his
benefit or for the benefit of his estate, If this is
not the law under the section as it af present
stands, T think the section should be af least,
modified to the extent above indicated, and I
shoulq be glad myself to see the section iro, further
and give the Court a discretion to refuse to set
aside a sale (though the Court’s sanction W.e
wanting) if it was made clearly to appear tha ti::
transaction' was a bond Jide one made in the inter-
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ests of the minor. This would cause no hardship
to the minor, as in such cases it is a well-estab-
lished principle that the onus lies upon the party
contracting with the minor’s representative to
show that the transaction was bond fide and for
the benefit of the minor.”

130. Mr. R. J. CrosrmwAITE—
fully concurs in the Government of India’s pro-
posals.

131. Mr. J. W. Crismorx—

would repeal the second clause of section 18,
because in cases of alienation no real check can be
applied by the Civil Court, and consequently the

138. TaE REsipENT AT HYDERABAD—
approves of the Government of India’s proposals.

[See also remarks by—

Mr. W. ‘Wilson in paragraphs 74 and 151 of
précis;

Mr. Justice Melvill, in paragraph 78 of précis ;

the Hon’ble Mr, O’SulliI:/an,girnpparagmgh 154
of précis ;

Mr. Justice Oldfield in paragraph 227 of précis ;

Mr. Justice Field, in paragraph 258 of précis ;

¢ Khm(ll Ahmad Shah, in paragraph 296 of pré-

cis; an

* _ Sardar Gurdial Singh, in paragraph 297 of pré-

cis.]

sanction contemplated by the clause is often given
on incomplete information, and places additional
difficulties in the way of a minor should he sue on

V.—.W hether, assum{'ng 1t to be the intention of Point V.—
the legislature (‘see sections 464, 440 and 441 of Right of  cer-

the Code of Civil Procedure) that a guardian ap- :";f.“".'"l”’ (‘“"
sstrator

obtaining his majority, to set aside any aliena-
tion made by his gunrdian as unnecessary. Such
suits can, he says, always be brought, and by this
means minors often recover properties wrong-
fully alienated.

132. Tue Cuier CoMMISSIONER OF THE CENTRAL
ProviNcES—
concurs in the Government of India’s proposals.

133. Tue Recorper oF RaNGooN— ;

would retain the second clause of section®18. If

it does not do much good, he says, at all events
it does not do much harm.

184. Tue JupiciaL CoMMISSIONER OF Bririsy
Burya— '
thinks the clause should be retained. He
writes :— !

«“It is quite true that in granting sanction
under the Act the Court has nothing to guide it
but the ex parte statements of the administrator
himself, but in the absence of complete arrange-
ments (such as those alluded to in the preceding
paragraph)* the necessity of obtaining sanction
acts as a wholesome though partial check, and
should not, in my opinion, be done away with.”'

185. Tue Cuoier CoMMISSIONER OF BRIrISH
Burma—

says there appears to be no sufficient reason for
repealing the clause.

136. Mr. J. Knox WieHT—
thinks the clause should be retained, because it
tends to the benefit of the minor and the purchas-
eralike as well as to the protection of the guardian.
The necessity for moving the Court, he says, pre-
vents the making of improper bargains. :

(Please also see his remarks in paragraph 179,
infra).

137. Coroner W. HiLL—
agrees that “ it will suffice if guardians are allow-
ed the option of submitting transactions to the
Court for their own protection or for the satis-
faction of an intending purchaser of property.”

* See p:;ragraph 97 of précis,
vi1.—18

pointed under the Minors’ Act possesses no right as

must sue as neat friend or be appointed to de-
Sfend as quardian ad litem, the Code of Civil Pro-
cedure should not be amended 80 as to make this
more clear.

139. Mr. Hurcming— :
would require that every one suing on behalf of a
minor should either have taken out a certificate or
obtained the previous leave of the Court—the
latter provision to meet cases where the rightful
guardian is the defendant or is interested in the
defendant or is averse to takinglegal proceedings.

He adds that where the minor is a defendant
the intention seems to be that he should be sued
as under the protection of his guardian, where
one has been certificated or appointed by the
Court of Wards or a Civil Court, section 4483 of
the Civil Procedure Code being to this extent con-
trolled by section 464 ; and that it is ‘only where -
there is no such guardian that the particular tri-
bunal is to appoint a guardian ad Litem.

140. Tue Hox'sLE MR. O’SuLLIVAN, ADVOCATE
GeNERAL OF MADRAS,— -

suggests that in all suits against a minor the
administrator should be made a party as guardian.
ad litem, but that the Courts should have power
to permit a friend or relative of the minor also to
appear to defend the suitin cases in which such a
course appears to be advisable; also that the ad-
ministrator shonld have authority to institute
suits on behalf of the minor, with power to the
Court to give the conduct of any particular suit,
or classes of suits, to any person named, other
than the administrator.

141. Tur Mapras Boarp oF REVENUE, Mr. H
J. Sparks, LIEUTENANT-COLONEL GRACE AND THE
Jupicrat CoMMISSIONER Ok Brimisy Buryma—
agree with the Government of India that the Code
should be amended in the direction indicated.

142. Stk CrarLES TURNER—
suggests that “ except where the conduct of the

uardian is impugned or his personal interest is in
conflict with that of the minor, the Court should
be required to recognise as guardian ad litem, if

& : to appear in
such to appear on behalf of a minor, but that he C'ou:"-ll.
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he be willing to undertake the duty, the person
who, by the personal law, is entitled to the
guardianship or who has been appointed to the
charge of the minor’s property by a Court of com-
petent jurisdiction or by the Court of Wards.”
143. Mg. Justice Wesr—
thinks no person wishing to sue as next friend
on behalf of a minor should be subjected to any
restriction other than those involved in proper
rules as to costs.
He further thinks it might be explicitly pro-

vided that anadministrator duly appointed should,

as such, be a tutor capable of representing the
minor in all litigation without further appoint-
ment.

144. Mr. B. W. CorLvin—
sees 1o reason why there should be any separate
application to be appointed guardian ad litem in
cases where there is a certificated guardian. The
certificated administrator should, he thinks, be
ex officio guardian ad litem to the minor in his
charge.

145. THE LIEuTENANT-GOVERNOR AND CHIEF

ConryissioNER, NorTu-WESTERN PROVINCES AND

QOupnE,—

‘“agrees that if any amendment of the law is to
be undertaken, it would be well to amend the
Code of Civil Procedure so as to make it clear
what is the status of a guardian appointed under
the Minors’ Act in respect of suits instituted on
behalf of or against the minor whom he repre-
sents.”’

146. Mr. H. MusprATT—

says Chapter XXXT of the Civil Procedure Code, -

* gives riso to no difficulty in the appointment of

~ next friends or gnardians ad litem, and nothing

has yet come under notice so as to call for any
modification of the provisions.”

147. Coroner W. Hiuy, CoOMMISSIONER OF
Coora,— .
writes :—

“ (Guardians who have obtained a certificate
under the Minors® Act should be empoywered to
sue as such withont the further intervention of
the Court as required by section 443 of the Civil
Procedure Code : a% the same time an order of any
Courtappointing a guardian should not be held as
giving any one who has not obtained a certificate
any further authority over a minor.”

[ See also remarks hy—
Ir. Plumer, in paragraph 6 of précis :

Sir Charles Sargent, in paragraph 13 of
préeis

the Hon'ble Mr. Paul, in paragraph 14 of
précis;

Muhammad Latif, in paragraph 29 of précis ;

Umar Bakhsh, in paragraph 30 of précis;

éCglonel E. P. Guvdon, in paragraph 381 of
préeis ;

Mr. H. T. Rivaz, in paragraph 32 of précis ;

Sardar Gurdial Singh, in paragraph 84 of
précis ;

Mr. Behari Lal Basu, in paragraph 36 of
précis ;
] Mr. J. W. Chisholm, in paragraph 37 of
précis ;

Lieutenant-Colonel Grace, in paragraph 38 of
précis ;

the Recorder of Rangoon, in paragraph 40 of
préeis; i

the Judicial Commissioner of British Burma,
in paragraph 41 of précis; and 3

Mr. Wigram, in paragraph 870 of précis.] -

VI.— Whether the first clause of section 18 of P

pointment or relationship should, when his title is
declared by the Court, possess stmply the same
powers which he possessed before procuring a de-
claration of title, and that the order of the Court
should have no effect except that of declaiing his
status ; and further,

(a) Whether, if the powers of a guardian who
owes his status to the mere act of the Court are
defined at all, they should not be defined in some
way which would indicate that persons having
transactions with him should bear in mind his
representative characgter, and should not deal with
lim as they would 4f e were acting on his own

" account,

148. The Government of India specially
invited suggestions on the latter of these two
points. The remarks contained in the following
paragraphs which refer to this point are marked
“[a1” on the margin.

149. Mr. Hurcains—
observes that Madras Regulation V of 1804,
section 21, clause fourth, gives no greater powers
to a guardian appointed by the Court of Wards
or the Zila Court than to other persons acting as
guardian. As an indication of what the law

" should be on this point, he refers to his remarks

noted in paragraph 71 of this précis.
150. Mg. PLoyMer— °

says the legal powers and liabilities of gnardians,
whether acting by virtue of appointment, relation-
ship or selection by the Court, are the same, and
he sees no advantage in defining the powers of
citherclass.  Persons dealing with guardians may
well, bo thinks, be left to protect their own
mterests.

151, Mr. W. Wison— ,
writes as follows :—.

“ With veference to paragraphs 8 and 10 of
!‘.ho Resolution, I have to observe that where the
1nstrument of appointment defines the powers of
guardian, he can deal with the property in accord-
ance therewith without reference to the Courts,
A guardian by relationship however and a guar-
dian by appointment whose powers in respect of:
the property are not defined in the instrument of
appointment are in precisely the same position as
guardians nppointed by the Court, and there is
therefore no reason for relieving them of obliga-
tlons—such as referenco to the Court beforesale.—

oint V1, —
eclaration

Act XX of 1864 and Act XL of 1858 should not be ﬁ Bt
amended so as to provide that @ guardian by ap- of Guardians,
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which are imposed on guardians appointed by the
Court, nor of subjecting them to disabilities to
which Court-appointed guardians are not liable.
I think therefore that in the cases of guardian-
ship by relationship and guardianship by appoint-
ment, where the instrument of appointment does
not define the powers of the guardian, the order of
the Court should operate merely as a declarator of
status, but should, subject to the same conditions,
confer on such guardians all powers possessed by
Court-appointed gnardians. I would further sug-
gest that, where, 1 the case of guardianship by
appointment, the instrument of appointment in
the opinion of the Court restricts the powers of
the guardian to the detriment of the minor, his
powers should be extended in such manner as the
Court may divect, the exercise of such extended
powers by the guardian being subject to the
provisions of section 18 [of Act XX of 1864].
From the operation of the second clause of this
section all acts of guardians by appointment in
pursuance of their instruments of appointment
should be expressly exempted, but in all other
ceses the provisions of the section should in my
opinion be strictly maintained.”

152. Mr. E. Barcray—

considers that, in cases where a Court decides
that a person is entitled to a certificate of ad-
ministration by virtue of appointnient or by rela-
tionship, the same strictness should be required
as to accounting for moveable property and as to
the alienation or incumbrance of immoveable pro-
perty, as in other cases, excepting that in the
former case, he would not require the adminis-
trator to furnish security. IIe would, however,
expressly give the Court power to refuse a certi-
ficate for good cause shown. :

He further thinks the duties of- the manager
(Collector) and the certificated administrator
should be defined with as much particularity as
possible, so as to prevent mistakes on the part of
a Collector who might have to take tempovary
charge of a minor’s cstate, or on the part of
others who might go wrong tl+-ough ignorance.

153. MIR ANSAR-UD-DIN—
concurs in the Government of India’s proposals.

154. Tue HoN'sLe Mgr. O'SuLLivAN—
writes i— :

“The Act should define and limit the powers
of persons to whom certificates of administration
may be granted with regard to managing, charg-
ing or alienating the property of minors, and [
think the sanction of the Court should be re-
quired in order to render valid any alienation of
immoveable property of a value exceeding
Rs. 500.”

And, again,

I think it of the utmost importance either that
the power of the administrator to deal with the
property of the minor should be defined in the
Act, or that the sanction of the Court should be
required,so that third persons may be able to rely
upon the title of the administrator aud his capa-

city to bind the interests of the minor; and, in
order that the interests of the minor may not be
sacrificed, the Court should be at liberty to enter-
tain objections by a friend or relative of the minor
against any proposal or application by the adminis-
trator.” :

155. MRr. J. W. HaNDLEY—

thinks that if the powers of guardians are to be
defined at all, the definition given in Acts XX of
1864 and XL of 1858, section 18, should be con-
siderably narrowed. He suggeststhat the Courts
might be left to decide in every case, in accord-
dance with the well-established rule, whether the
action of guardians has been consistent with the
proper discharge of their duties.

156. Mg. G. Muorruswaxy CHETTIAR—
agrees with Mr. Handley.

157. Tue Mapras Boarp oF REVENUE— !
. would suggest whether it might not with advan-
tage be enacted that, in dealing with the property
of their wards, guardians (including those owing
their status to the mere act of a Court) should
have the rights and powers, and be subject to the
duties and liabilities, of a trustee, as laid down in
the Indian Trusts Act, IT of 1882.”

158. Sir CoArLES TURNER—
recommends that, where the guardian derives his
powers solely from the act of the Court, these
powers should be defined.

He further suggests provision being made that,
except when the powers of a guardianare extended
by the personal law of the minor or aspecial direc-
tion of the creator of the trust, his powers of in-
vestment shall be limited by the provisions of
section 20 of the Trustee Act [? Trusts Act,
IT of 1882.] He says that applications are not
unfrequently made and granted for the issue of
certificates to collect debts to the guardians of
minors who, if of age, would be entitled to repre-
sent this estate of the deceased, and that there
is at present no statutory provision authorizing
this procedure.

159. Mr. Jusrice Fietp—
says section 18 of Act XL f 1858 has given rise
to a considerable amount of litigation.

He thinks the expression “may exercise the
same powers in the management of the estate as
might have been exercised by the proprictor if
not a minor” has not been happily chosen, and
that the powers of a manazer onght to be defined
in other langaage. “According to English
Law,” he says, “a lease made by a testamentary
guardian to last beyond the minority of the ward
was absolutely void as soon as the infant came of
age. A Statute was subsequently passed (11
(reo. IV and 1 Wm. IV, cap. 64) under which an
infant or his guardian might, with the sanction of
the Conrt, accept renewals of leases and grant
leases which should beevalid, although they ex-
ceeded the period of the minority of the infant.
The practice under this Act will be found in
Chapter XLV of Mr. Daniell’s Chancery Prac-

tice, and the principle of these Statutes deseryes
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consideration in considering any amendment of
Act XL of 1858.”

He also observes that the clause authorising
certificated guardians to collect and pay all just
claims, debts and liabilities due to, or by, the
estate of the minor would seem to indicate that
a person who has obtained a certificate under
the Minors’ Act is entitled to collect debts without
any further authority, but that this view has not
always been taken by the Courts. He gives a
reference to In re Raisanissa Begum, 2 B.L.R.,
129.

(Please also sce his remarks in paragraph 258,
mfra.)

160. Mzr. H. J. SrArks—
considers that guardians who owe their status to
the mere act of the Court “ should have power
similar to those exercised by managers appointed
by the Court of Wards,and shonld have no power
to alienate or encumber the minor’s immoveable
property, or to dispose of any valuable moveable
property, without the orders of the Court. They
should, in fact, be servants of the Court.”

.161. Mg. Durmorr—
writes regarding the Government of India’s pro-
osal as follows :— ‘

T donot think this proposition feasible further
than that the guardian, when transacting business
on the part of the minor, might be requircja[d to

am
unable to distinguish, as regards the management
of a minor’s affairs, between the status of a ¢legi-

timate’ and the status of a “dative’ guardian.
Unless the action of the gnardian, in the absence
of fraud or collusion, fully binds the minor, the
interests of minors would suffer.”

In this connection he refers to some remarks of
Mr. Justice Markby pointing to the duty of per-
sons dealing with representatives to satisfy them-
selves that the latter are acting for the benefit of
their principals.

162. Tae LIEUTENANT-GOVERNOR AND CHIER
ComprrssioNEr OF THE Norru-WESTERN PROVIN-
ces AND OupH— ]
says ib is clear that a guardian by appointment
or relationship should acquire no fresh powers to
deal with the estate through the act of the Court
in recognising his title; and that a guardian by
appointment should, in consequence of such re-
cognition, lose no powers already vested in him ;
and that in this respect section 18 of the Minors’
Act seems to require amendment.

He thinks there is reason for supporting the
suggestions made by Mr. Sparks (paragraph 160,
supra). He continues:—*“Anothersuggestion may
be made,namoly, that if it be made clear that guar-
dians by appointment or relationship acquire no
new powers through the Act of the Courtin declar-
ing their stabus, guardians appointed by the Court
shouldbe permitted to esercise, with respect to the
property concerned, all the powers which the own-

- ermight exercise if not a minor, subject to the
limitation already provided in the second clause of
section 18, and subject also to any further limita-

tions which the Court might think fit to impose at
the time of granting the certificate. If the propo-
sal made by Mr. Justice Oldfield [see paragraph
3863, wnfra] for the taking of bonds for due ad-
ministration of the trust be adopted, the powers
that would thus devolve on guardians would not
be unduly large.”

In regard to the second point mentioned in pa-
ragraph 10 of the Government of India’s Resolu-
tion, the Lioutenant-Governor and Chief Commis-
sioner thinks no special provision is necessary, as
it would be the duty of all interested persons to
ascertain for themselves the extent of the guardi-
an’s powers, and they can do so’at very small
cost. ! ‘

163. Mg. JusricE SMyrE—
writes :— ’

1 think the form of certificate given to a
guardian should be prescribed by the Act, and
it should indicate clearly the extent of the powers
conferred on the guardian. Two forms might be
prescribed,—one for guardians who owe their
status to appointment or relationship, and the
other for guardians who owe their status to the
mere act of the Court. In this way any person
dealing with a certificated guardian will have
only to ask him to produce his certificate, and
will be able to ascertain from it the naturo of the
povwers which he exercises.”

164. TLarva Mapan GopaL—

submits a list of restrictions of sorts which he
thinks should be placed on the powers of guardi-
ans.

165. LaAnra

: GirpEarY Lar, PLEADER oF
DELur,—

thinks one of those restrictions, vi%., thata guar-
dian should not he allowed to arrange for a ward's
marriage without the permission of the Court,
should not be prescribed, because it would cause
unusual and unnecessary litigation.

166. Liauna Mouan Lart axp M1Ax Aspunca,—
think it right that the order of a Court should, in
the case of guardians owing their status to the
were act of the Court, operate no further than as
a declaration of status.

167. Coroxkr C. A. McMaroN—
writes :—

“I would limit the effect of taking out a certi-
ficate of administration to a mere authoritative de-
clm't_ttl'ou of status, leaving it to the minor, cn
attaining his majority, to contest the validity of
tho guardian’s acts on their merits if so disposed.
I'think it most undesirable to place any restriction
on the power of the minor to impeach the conduct
of the guardian (see Mr. Justice Melvill’s Minute,
page 3) on the ground that the latter took out a
certificate or obtained the sanction of the Civil
Court to his proposed alienation of immoveable
property.”

168. MumaMmMAD LaTIF—
says the first clause of section 18 gives the guardi-

an greater powers than are allowed him under

[a]:
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cither the Hindu or the Muhammadan law; he
thinks this very objectionable, and suggests that
“a certificated guardian should be placed on no
better footing, on the mere strength of the cer-
tificate he holds, than that which he held origi-
nally, namely, when he held no such certificate,
and the effect of the certificate should be no more
than to declare his status ;”’ and farther :—

‘“ As to the definition of the powers of guardi-
ans who owe their status to the mere act of the
Civil Court, I think it enough to say that these
powers are well defined in the Hindu and Muham-
madan law, and no change is desirable.”

He also thinks it should be expressly declared
(1) that the guardian in dealing with the minor’s
property is acting merely in his representative
capacity, and (2) that his acts shall be open to
objection by the minor, (7) if the latter, on attain-
ing the age of puberty, finds his interests were
prejudiced by the guardian’s acts, whether sanc-
tion was obtained to the alienation of his immove-
able property or not, or (iz) on the ground of
fraud or collusion between the manager and the
dealer, or (#i%) on the ground of some misrepresen-
tation of facts within the knowledge of the pur-
chaser at the time the sanction was obtained.

169. Umar BAkusa—

thinks it very desirable that the powers of guar-
dians of all kinds should be defined. He argues
that unless this is done counfusion will result, with
reference to the varying rules of Hindu law,
Muhammadan law and custom and the powers
supposed to be derived from the Court making an
appointment ; also, that it is desirable that guar-
dians appointed by the Court should be defini-
tively given wider powers, for the benefit of the
minor, than they wounld have under either the
Hindu or the Muhammadan law.

His reason for placing all guardians on the
same footing in this respect is that different rules
applying to different classes of guardians seem
unnecessary and would cause complications.

Ie thinks the powers given by clause 1 of sec-
tion 18 of Act XL of 1858 should he 'maintained
with this amendment, that the minor shall have
the right, on attaining his majority, to impeach the
acts of his guardian on the ground of fraud or
gross carelessness on his part.

He agrees with the Government of India that
the powers of all guardians should be defined in
some way which would indicate that they should
not be dealt with as if they were acting on their
own account.

170. CoLoNEL GURDON—

says ““there is much truth in Muhammad Latif’s
arguments. [paragraph 168, supra] against the
retention of section 18 of Act XL of 1858, espe-
cially with reference to the different relative
powers which a guardian of a minor and the minor
himself, if he were not thus disqualified, possess.”’

171. Mr. H. T. Rivaz—

considers the first of the Government of India’s
proposals good, but doubts the advisability of
vI.—19

as to powers of Guardians.)

attempting to carry out the second. He saysthe (el
general principles of law.requiring that in deal-
ing with representatives special. caution should
be exercised are well understood, and he fears
that *“an attempt to exhaust this subject in .a
single section of a legislative enactment might
lead to complications and difficulties instead of
serving any useful end.” .

172.
JAB—

Tar LIEUTENANT-GOVERNOR OF THE PAN-

agrees with Mr. Rivaz.

173. SaArpAR GURDIAL SINGE—
thinks the powers conferred by section 18, clausé
1 of Act XL of 1858 are too wide.

He suggests that a simple provision should be
made to the effect that guardians “apointed un-
der the Act”’ [? certificated] have, subject to the
general control of the Court, power to do all acts
necessary for the proper management and protec-
tion of the minor’s ostate.

174. MR. J. W. CuisHOLM—
writes :—

“It is no doubt important that transactions
entered into by guardians in good faith should
not be liable to be set aside except for fraund or
other adequate cause. Section 18, however, con-
fers on a certificated guardian practically all the
powers of a proprietor. As in point of fact the
guardian only represents the proprietor owing to
his temporary disability as a minor, and as there
are circumstances under which the action of
guardians in regard to the property can be sub-
sequently set aside, in my opinion the wording
of the section should be altered in the sense

suggested in paragraph 10 of the Government
Resolution.”

175.  LieureNANT-CoLoNEL GRACE—

approves of the Government of India’s proposals. [a]
He thinks the dealings of guardians with the
persons in respect of the miner’s property should
be held to be those of &  trustee.””

[a]

176. Tee RECORDER OF RANGOON— .

sees no objection to the Government of India’s (o)
proposals. :

177. Tue JupiciaL CoMMISSIONER OF - BRITISH
BurRMA—
writes :—

¢« There can, in my opinion, be no doubt that
the first portion of section 18 of Act XL of 1858
should be amended. The status of the guardian
and the powers vested in him should be much
more clearly defined ; and I cannot but think that
section 8 of Chapter II, Tit. X, Tib. I, of the
Belgian Code might with advantage be consulted
on this subject.”’ ;

178. Tee Cmier COMMISSIONER OF BRITISH
BurMA—

considers clanse 1 of section 18 might with ad-

vantage be smended as suggested by the Govern-
ment of India. .
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179, M. J. Kxox WicHT—

writes :—

‘“ With reference to paragraph 10 of the Reso-
lution, I'am of opinion that the first clause of
section 18, Act XL of 1858, should be so amend-
ed as to make the powers of the certificated
guardians equal to those of non-certificated ones.
I think section 18 is quite exhausted, and does
not require any amendment; but if it i§ to be
interpreted in the way Mr. Justice Melvill has
done,* words may be added to it to make the
powers of certificated guardians co-extensive with
_those of guardians appointed by virtue of rela-
tionship, excepting only in this point that the
latter have uncontrolled power, whereas the for-
‘mer must secure the sanction of the Court in
some cases.

‘“As regards the concluding portion of para-
graph 10, I think there is no necessity for intro-
cing any technical provision in the maiter indi-
cated therein. Although no such provision is
contzined in the existing Act, no difficulty is said
to have arisen in practice.” :

180. Mg. H. MuspARTT—

thinks it is necessary to define what powers guar-
dians should exercise, whether by virtue of a cer-
tificate of appointment or of relationship.

181. Basu Kovras CHUNDER GHOSE—

considers if is necessary to make any provision
such as that suggested in the second clause of
_paragrapb 10.of the Resolution.

182. Coroner W. Hinn—
concurs in the Government of India’s proposals.
183. Tue ResipENT AT HYDERABAD—

concurs in the Government of India’s proposals
regarding the first point. He further makes the
following suggestions :—

““The powers of a guardian who owes his status
to the mere act of the Court should be specially
defined at the time of his appointment, and
should be limited to all acts nccessary for the
efficient management of the estate, the best lines
to follow: probably being those laid down for the
duties and liabilities of trustees.t Any aliena-
tions extending beyond short leases, and any
expenditure from the estate upon marriage or
other ceremonies, should be prohibited except
under the order of the Court.”

[Please also see remarks by Mr. Justice West
in paragraph 112, supra.]

“184. 'The Government of India explained that
if such is not the effect the sanction \vo_uld, from
the purchaser’s point of view, afford little or no
protection, and the minor’s property would conse-
quently be depreciated in value.

184A. Mr. Hurcmins, Tre Mapras Boaep
or Revenue, Mr. H. J. Sparks, THg LIEUTE-
NANT-GOVERNOR AND CHIEF COMMISSIONER, NORTH-
WesTERN Provinces anp Oupn, Mr. H. T. Rivaz,
Tre CHier COMMISSIONER OF BRITISE BURMA AND
THE RESIDENT AT HYDERABAD—
concur in the Government of India’s proposal.

185. Tue RECORDER OF RANGOON—
sees no objection to it.

186. MRr. PLUMER-—
thinks no hard-and-fast rule should be laid down
as to the effect of the Court’s sanction.

The mere sanction, without any declaration as
to its effect, he says, is useful in affording a check
on dishonest or incapable guardians ; and he does
not think it necessary to protect the alienee by
declaring its effect, because the law as it stands
affords him a sufficient guide.

187. Mr. R. Ry. A. L. V. Raxana Punrturu
GaRrU, SuBoRDINATE JUDGE OF MADURA,—
agrees with Mr. Justice West “that bond jide
transactions affecting the immoveable property of
minors, entered into by certificated administrators
with the previous sanction of the District Court, ,
should bind minors to the same extent as aliena-
tions made by the ianaging members of undivided
Hindu families.”

188. Ture Hon’sLE Mir HuxayuN Jan, Baua-
DUR,— :

‘| agrees with the Government of India, but would

say “in.the absence of fraud (or collusion) on the
part either of the guardian or of the purchaser.”

189. Sir CrArLES TurRNER—
writes as follows :—

“The 2nd clause of section 18, Act XL of
1858, does not confer on purchasers a title which
the minor may not dispute. The sanction of the
Court implies that the transaction as presented
to it appeared to be for the interest of the minor.
In order that the property of minors may not be
depreciated by the difficulty of making as valid
a title as can be made by an owner, it may be
desirable to enact that where the Courf is satis-
fied that the full market-value has been given.
for the property and [? that the gnardian] has

secured the investment of the price in certain

specified securities, the title of the purchasers

W sl der, O claad 9 of swotion 18 of shall be defeated only on proof of fraud.”

Point VIl.—

(é'{uc:f'ff Acts XX of 1864 and XL of 1858 4s retained) 1t
e o ;r_{wultzl not be made clea7.' that the e_ﬁ’ec.t of the 160, S Cmvaims S
alienations,  SONTL® eamctiia o, sell, alienate, §v., any immove- .thinks the title acquired by the alience with the

able property is to give the purchaser a good title
{o such property, in the absence of Jfraud or collu-
sion on his part.

consent of the Court should be conclusive against
the minor.:

191. Tre Hon’sLE MR. PAuL—

discusses the case reported in I. [L. R.. 5 Ca]. 363
quoted by Mr. Justice Melvill, wbich: he su;’s, he
does not understand to have decided that a sanc-

* See Home Department e

1832, pago2h, ;""" s Procecdings No. 168 for October,
¢ Chapter B ndian Tru i -

Act, 11 of 1882.] ' stees Bill” [2 Indian Trusts
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tioned sale cannot be impeached on ordinary
grounds. Mr. Paul “ conceives that the object of
clause 2 of section 18 of the Acts was to prevent
any such dealingsas those prohibited without saunc-
tion, and that the sunction is required for the
benefit of the minor, and has no reference to the
security of the purchaser.”’ He ‘“doubts the
wisdom of discharging guardians from respousibi-
lity for such transactions or of protecting purchas-
ers in them, unless the transactions are capable of
bearing full scrutiny,” and he “ does not see how
the depreciation of price in such a transaction can
be avoided without accepting the risk of affirming
transactions injurious to infants, and so doing
more harm than any such depreciation in price
can do.”
192. Mg. JusTICE STRAIGHT—

thinks sanction should, except where it has been

obtained by fraud or misrepresentation, be con-

clusive of the vendee’s or mortgagee’s title.

193. Mz. B. W. CoLviN—

would do away altogether with the necessity for

sanction (see his remarks in paragraph 119 of

précis).

194. Mr. Durgorr—

writes with reference to the Government of

India’s proposal as follows :—

“1 would have a separate section in the Act

enunciating this principle ; but I would not con-
« fine it to cases in which immoveable property is

alienated with the sanction of the Court. I think

that guardians should be allowed to dispose of

moveables, and to make temporary alienations of

immoveables, without the sanction of the Court,

and to alienate immoveables permanently with

the sanction of the Court; and that as regards

both sets of cases the full authority of the guar-

dian to bind the minor, except of course in the
- avent of fraud and collusion, should be declared.”

(Please also see his remarks in paragraph 161,
supra.)
195. LALLA GIRDHARI LAL—

considers that “ an alienation made by a guardisn
with the Court’s permission should be held con-
clusively binding on the minor unless he proves
fraund.”

196. UMAR Bakasa—

suggests that the sanction of the Court should
have no more effect than this, that the transac-
tion shall be presumed to be binding on the minor
unless he proves that both the guardian and the
purchaser were guilty of fraud, or that the sanc-
tion was obtained by misrepresentation which
was known to the purchaser. .

197. MR. BEHARI LAL BASU—

Suggests that the enquiry made by the Court be-
ore giving sanction should not bo a summary one;
and that friends and well-wishers of the minor
should be given an opportunity to oppose an appli-
cation for sanction, and should be allowed to
prefer an appeal against the sanction when given.
With these safeguards, he would enact that the
sanction makes the transaction valid to all intents

and purposes, and that the minor may impugn it,
on reaching his majority, only on the ground of
fraud or collusion.

198. LIEUTENANT-COLONEL GRACE—
approves of the Government of India’s proPosal,
but would also insert « want of necessity” asa
ground for disputing an alienation.

199. Tre Jubicrar COMMISSIONER OF BRITISH

BURMA-—

deprecates the amendment suggested by the
Government of India. He writes :— 5
¢ The materials after the examination of which
sanction is given are very unsatisfactory, and mis-
takes are often made. Looking to these circum-
stances, the title now given under the A.ct seems
to me quite sufficient, and not too precise to be
dangerous.”

200. MR. H. MUSPRATT—

says the Court merely acts upon a one-sided state-
ment or on proofs adduced by the applicant; and
he would not, therefore, treat the sanction as
conclusive evidence of the real necessity for the
transfer when the ward, after attaining majority,
desires to impeach the alienation. :

Regarding the question of sanction, he farther
writes as follows :—

I have found it a good plan to direct a Civil
Court amin to make enquiries and to see that the
creditors really do bold bonds, &ec., duly executed
by the previous owners.

T think it would be advisable also to allow the
District Judge to give his consent to the minor’s
representative jointly with the co-sharers creating
under-tenuresor givinglongleasesto parties wish-
ing to employ capital on greatindustries such astea,
coffee, chinchona, quarrying, &c., on portions of
an estate from which little or no profit is derived.
The powers to the Judge on all these matters
should be clearly defined, and he should have to
sit with, say, two Assessors unconnected with
either party when deciding such matters. Before
any decision was given, the Judge and the As-
sessors should determine in what way publicity
should be given to the applications to enable
the reversioners or friends or any one to show
cause against the said applications.”

201. Bapu Koyras CHUNDER GHOSE—
considers it unnecessary to make any such amend-
ment as that proposed by the Government of
India, because it is, he says, always understood
that the Court’s sanction will avail nothing if it
was obtained by fraud or collusion.

[See also remarks by— : #

Mr. Justice Melvill, in paragraph 78 of préeis;

Mr. Wigram, in paragraph 107 of précis ;

Mr. B Barclay, in paragraph 109 of précis;

Mr. J. W. Chisholm, in paragraph 174 of
préeis ; 3
Mr. Justice Field, in paragraph 258 of précis ;

and

A




63 THE BOMBAY GOVERNMENT GAZETTE, APRIL 8, 1886. [Pakz VI

Prévis of the Opinions referred to i paragraph 1 of the Statement of Oljects and
Reasons of the Guardians and Wards Bill. :

(Point VIII.— Batension of new law to Presidency-towns.)

Khan Ahmed Shah, in paragraph 296 of
précis.] .
Point VIL—  V[II.—Whether, tf it should be decided to con-
ﬁ’if’;;",ﬂ’}oqr solidate the law for the whole of British India, the
Presigency-  new Act should not be extended to the original local
Jowns, Jurisdiction of the Presidency High Courts.
202. The Government of India thought this
might be done, a section like section 150 of Act
V of 1881 being inserted to abolish the old
jurisdiction. One advantage would be that the
Government would be placed in a better position
than at present for dealing with the question of
the local operation of a guardian’s appointment,
and this might be arranged for by the insertion
of a section like section 59 of Act V of 1881,

making the appointment of a District Court,

operative throughout the province and giving
the High Courts power to make an appointment
to hold good throughout the entire local extent
of the Act. A further question would, it was said,
arise in connection with this point, namely :—
(b) whether the Courts in appointing guardians
of property should not be given power lo make ap-
pomtments limited o particular property.

The remarks contained in the following para-
graphs which refer to this last point are marked
“[b]”’ on the margin.

203. Mg. E. Barcray—
thinks it might be advisable to make the new
Act applicable “ to the Presidency-towns and to
the High Courts ;> but says that if this is done
some difliculty might be felt in declaring who
should be the temporary manager of a minor’s
estate in a Presidency-town pending an applica-

-tion for a certificate of administration.

He suggests that a certificate of administration
should be made to extend throughout the pro-
vince in which it is granted, and where specially
5o ordered by the Court granting it throughout
the local extent of the Act; the powers of a
temporary manager (in the Mufassal, the Col-
lector), however, extending only over his own
district. :

16) He thinks the suggestion on point (h) should
not be adopted, because questions might arise
as to who should represent the minor on legal
proceedings being taken in respect of property
not, comprised in the limited appointment.

204. TuE MADRAS BoARD OF REVENUE—
have nothing to urge against the proposal to
extend the new Act to the Presidency-towns.

. - 205. MR. JusticE WEST—

~ approves of that proposal.
. 206." Mg. JusTicE MELVILL—-

1%] approves of all the Government of India’s pro-

posals unden this head.

207. Tue Hon’sre Mg. PAuL—

thinks the law for the Presidency-towns and the

law for the Mufassal should only be assimilated if

the former is found suitable for adaptation to the

Mufassal, as, being the more comprehensive, it

should in his opinion form the model for legisla-

tion.

Referring to sections 2, 4, 5 and 10, et seq, of
Act XL of 1858, he argues that there is no local
limit to the operation of certificates under the
present law. He continues: ¢ Couseqnent]y_l d]('
not see any objection to making the guardian’s
power extend generally to all the minor’s property-
It does not, of course, follow that the authority of
the Court sliould be required to warrant dealing
with a minor’s property in all parts of the country :
but where a guardian of the estate is required, ol
do not see why all the property of the minor in
India, or at least in the Presidency, should not be
in his charge. Any inconvenience which might
arise from the property being widely scattered
might be remedied by giving the Court power to
limit its appointment to special property.”

208. MR. JusTicE STRAIGHT—
says the proposal to enact a provisiou similar to
the provis> to section 59 of Act V of 1881 would
obviate difficulties of a kind which have more
than once arisen in the North-Western Provinces.

209. Mge. H. J. Srargs—
approves of all the Government of India’s pro- (4]
posals under this head.

210. Mge. B. W. CorLvin— ;
approves of the proposal to enact a provision
similar to the proviso to section 59 of Act V of
1881. >

211. Me. DurHorr— y
considers there can be no objection to the pro-
posal that a District Court certificate should hold
good for a province, while applications for a certi-
ficate to hold good for the whole of British India
should be made to the High Court.

212. T'ug LIEUTENANT-GOVERNOR AND CHIEF
ConpmussioNER, Nowrru-WESTERN PROVINCES AND
OupH,—
approves of the proposal to insert a section lilke
section 59 of Act V of 1881, and also of the
proposal on point (b). (6]

213. MR. BenARt LaLL Basu—
considers it desirable that the special procedure of
the Presidency-towns should be abolished and the
proposed Act made applicable to them as well as
to the Mufassal.

In regard to point (b), he says there may be &I
instances in which a provision like that proposed
by the Government of India may be required, but
he thinks it preferable that one person only should
have the responsibility of manging the entire
estate of a minor.

214. TaoE REcorpEr oF RANGOON—
sees no objection to any of the Government of (4]
India’s proposals under this head. .

215. THE JupiciA CoMMISSIONER oF BRimisu
Burya— f
sees no objactiou to the extension of any general
consolidated Minor’s Act to the Presidency-towns
or to the proposal on point (b). - "

216. Mr. J. KNox WieRT—
considers the Government of India’s proposal

> § S s

move in the right direction. L ALY

[6]
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[See also remarks by—

Sir Charles Turner, in paragraph 221 of précis ;

the Judges of the Calcutta' High Court, in
paragraph 226 of précis ;

the Hon’ble Mr. O’Sullivan, in paragraph 248
of précis ; 5

Sir Charles Sargent, in paragraph 254 of
précis ; and

Lalla Madan Gopal, in paragraph 351 of précis. |

IX.—Whether the proposed new Act should. not
be confined to Hindus, Muhammadans and Bud-
dhists, and other persons who have definite personal
laws, and the BEwropean British Minors' Act, XIIT
of 1874, made- applicable to all other clusses of
persons and its operation extended to the whole of
British India, including the Presidency-towns, the

Jwrisdiction of the IHwgh Courts in vespect of

Lwropean British minors being abolished.

217. The Government of India’s views on this
question were stated as follows :—

“ As regards the classes of persons to whom the
proposed Act should apply, 1t may be observed
that the division which the law at present makes
into Buropean British subjects on the one hand,
and all other persons on the other, involves the
continuance of a state of things which is now
passing away, and appears, moreover, to be based
on no itelligible principle. It is not clear, for
instance, why an Eurasian, who, though not a
European British subject, is for all practical pur-
poses on exactly the same footing, should be
placed in the matter of guardianship in a different
position from a European British subject. In
this matter the only true distinction appears to be
that recognized in the Succession Act, namely,
between such persons as Hindus, Muhammadans
and Buddhists, who have definite personal laws
which the Government are bound to respect, and
other persons who possess no such laws. From
this point of view it appears to the Governor
General in Council that the present opportunity
might also convenieatly be taken to make Act
XIII of 1874 (the European British Minors’ Act,
1874) applicable to the latter class of persons in
the same way as the Succession Act is made ap-
plicable to them, If this were doue, Act. XIII of
1874 might be extended to the whole of British
India, including the Presidency-towns, the juris-
diction of the High Courts in respect of European
British minors being at the same time abolished.
The proposed new Act would then be applicable
to Hindus, Muhammadans, Buddhists and other
persons exempted from Act XIIT of 1874, :m_d the
law in regard to miunors would be rendered simple
and complete.”

218. Mr. W. WiLsoN—
approves of these proposals.

219. Mr. E. BArcrAY—

. thinks the new Act should apply to all minors

being British subjects and possessed of property
in British India, except infant members of an un-
divided Hindu family possessing merely an un-

v1.—20

divided share in the family property. “It would,”
he continues, “ probably be thought advisable to
incorporate some of the provisions of the European
British Minors’ Act, 1874, in the new Act, but *.
I think, as a general rule, the certificated ad-
ministrator should be appointed guardian of the
minor’s person. It would not, I should say, be
desirable to appoint the temporary manager guar-
dian of the person.”

Mr. Barclay raises a question as to the power
of the Indian legislature to abolish the jurisdic-
tion of the High Courts over infants. '

220. Tre MApris BoaRD oF REVENUE—
concur with the Government of India.

221. Sir CHARLES TURNER—
writes as follows :—

“ An Act similar to Act XIII of 1874 might be
framed, applicable to all Courts, including the
chartered High Courts, and dealing with minors
of ull creeds and races, provided that it does not
abridge any of the useful powers at present pos-
sessed by the churtered High Courts, that it con-
tains a declaration that in the seloction of guardians
regard shall be had to the personal law of the
minor, and that in making provision for the cus-
tody of the property of the minor who is a
member of an undivided Hindu family, the Court
shall, except in @ case in which it is established
that the interests of the minor have been actually
imperilled, abstain from interferencé with the
powers of the managing member. :

“‘T'he object of the law is to provide for the
maintenance and education of the minor in a
manner suitable to his means and position and to
protect his property, and the same measures which -
would secure these resulis in the case of Kuro-
peans, Eurasians and Native Christians would or-
dinarily be appropriate to the case of persons of
other races or creeds.”’

222, MR. Jusrice WesT—
writes :— :

“ A new Act should, I think, extend to all
classes of the community. I cannob see why this
scope might not be given to it. It would take
for granted that under different laws there were
natural or legal guardians, and proceed on that
basis to prescribe their general duties and define
their rights.”

223. Stk CHARLES SARGENT—
thinks that as regards the separate property of a
Hindu minor, and all the property of other minors
«the general provisions of the Act of 1864 might
be retained and extended to Europeans as well
as natives.” (His suggestions for the amend-
ment of the Act in detail are noted elsewhere.)

Mg. Jusrice MELVILL— .
approves of the Government of India’s proposals.

224.

225. Tue HoN’sre Mr. Pavr— PN
does not see that any distinction need be made
between the various races, except as to thope
sons to be selected or recognized as gasrdians.
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926. THr Jupaes or Tue Carcurra HiGH
CourT—

concur in the views of the Governmont of India,

and, if they are carried into effect, consider there
would be no objection to extending the provisions
of both Acts (that for Hindus, &c., and that for
all other persons, including European British sub-
jects) to the Presidency-towns, care bpm_g, ‘how-
ever, taken to preserve any special jurisdiction ab
present vested in the High Courts.

227. Mg. JusticE OLDFIELD—

writes ag follows :— .

« T think Act XIII, 1874, might, as Sugg"esbed
in the Resolution of the Government of Indin, be
madeapplicable to [? persons other than] Muham-
madans, Hindus and Buddhists in t119 samo way
as the Succession Act, with such modifications as
may appear called for. ; }

“The powers in section 16 [of Act XIIL of
1874] conferred on guardians would be gencrally
too restricted, and I see no object in requiring
the Court’s sanction to alienations, except in the
cases referred to ih paragraph 8 of the Resolu-

1 »
tion.”

228. MR. JUSTICE STRAIGHT—
considers the principle put forward by the Govern-
ment of India is a sound one. :

229. Mgr. B. W. CoLvin—
thinks the Government of India’s proposals cor-
rect.

230. Mz. W. DurrorT—

" contests the views expressed by the Government
of India, as to the propriety of having separate

. enactments for Hindus, &c., and for Europeans

. and the like. He sees no necessity for making

any such classification, and disapprovesof the pro-

posal on the ground of its being open to the
objections attending “class legislation.” He advo-
cates tho enactment of asingle general law appli-
cable toall classes ; and he suggests that it should
be based on Act XIII of 1874 (see paragraph 291,
nfra). :
231, Tee LIEuTENANT-GOVERNOR AND CHIEF
ConmaissioNeR, NORTH-WESTERN PROVINCES AND
.Oupn,— .

says the proposals made by the Government of
India require full and mature consideration.

Inregard to the proposed extension of Act
XTIT of 1874, he writes :—

“The special jurisdiction of the chartered High
Court of these provinces over European British
subjects seems to stand thus. Section 12 of the
Lietters Patent of the Cowrt confers on it the
like power and authority with respect to the per-

sons and estates of infanfs within the North-

Western Provinces as that which is exercised in
the Lower Provinces by the Calcutta Hioh Court.
Tt is believed that the Caleutta High Court exer-
cises over infants the same jurisdiction that.was

in paragraph 1 of the Statement of Objects
Guardians and Wards Bill.

and

conferred on the Supreme Court by section 25 of

the Letters Patent of 1874. -This section author-
ised and empowered the Supreme Court to appoint
guardians and keéepers for infants and their estates
according to the order and course 'obsel'ved in
England. The Lieuteuant-Gevernor 1s aware that
Act XTIIT of 1874 is in most respects-a }'epl'oduc-
tion of the law of England regarding minors, and
he recognises the great advantage of hav1’n‘g that
law codified in a readily accessible form. The ad-
visability of conferring on the District 'Com:ts a
jurisdiction concurrent with that of the High Court
over Buropean British minors may, perhaps, also
be conceded. But if, in the exercise of their
jurisdiction, the chartered High Courts now have
regard to domicile in determining the period of
nonage and other matters, Sir Al fred Lyall would,

" in the event of the proposed legislation being pro-

ceeded with, preserve theexisting practice ofthoee
Courts, and extend it, in the case of }{Juropea'-n
British minors, to those portions of Br]bl§h India
to which Act XIII of 1874 now applies.

In regard to the proposal to pass two sepm‘:ﬁlte
Acts, viz., one for Hindus, &c., and one for Eu-
ropeans and the like, he writes :—

«“The division of the population into two
classes — () those possessed of definite personal
laws which the Government is bound to respect,
and () other persons who possess no such laws—
seems open to objection. It is true that this divi-
sion was adopted in the case of Act X of 1865
and Act V of 1881 ; but the subject now under
discussion and that covered by the two Actsjust
named differ in some important respects, and in
any case it would seem that the appropriateness of
tho proposed division should be decided cu.its
merits, and that it should not be adopted merely

" on the ground of analogy. It would seem to be

considered that Xuropean British subjects, Bura-
sians, Pdrsis, Jews and the other miscellancous
classes of persons to whom Act V of 1881 [ ? X
of 1865] applies have no definite personal laws
which the Government is bound to respect. But
it has already been shown that European British
minors have a definite personal law, viz., the law
of England ; and it seems hardly appropriate to
place these persons in the category of those who
have no personal laws which the Government is
bound to respect. Besides, the distinction, as now
worded, seems likely in practice to offend the sus-
ceptibilities of some of those classes of persons
who are considered to have no personal laws thai
the Government isbound to respect, since it might
createan impression that the Government regards
itself asbound torespect the speciallaws of Hindus
and Muhammadans more than those of Europeans
and other classes of the community. If ameasure
were passed on the lines now indicated, it would
be difficult to secure to any of the classes affected
the enjoyment of their own personal law, by the
Insertion in the contemplated Act of a section
similar to section 332 of Act X of 1865, which

empowers the Governor General to exempt any

race or tribe from the operation of the Act.
Such a section might, indeed, be used to exempt

4
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arace or tribe which might be found to have
a definite personal law which the Government was
bound to respect ; but its effect would be to bring
the tribe so exempted under the second Act
referred to in paragraph 13 [of the Resolution],
which would apply primarily to Hindus, Muhamn-
madans and Buddhists. For these reasons it
seems desirable that the distinction recognized
in the Succession Actshould be not applied in the
present instance without a full consideration of
all the consequences that may flow from it.”

232. Coroner C. A. McMaroN—

approves of the proposals of the Government of
India.

233. SARDAR GuepiAL Sixem—
approves of the proposed class distinction.

234, LieurENANT-COLONEL GRACE—
thinks that ““ifit should be decided that a general
consolidated Act isnecessary for the protection of
t])q person and property of minors throughout
British India, it should be on the lines of the Suc-
cession Act, and apply to Ilindus, Muhammadans,
Buddhists, &c., as mentioned in paragraph 13 of
the Resolution

99

0,

TrE RECORDER 0F RANGOON— ;
sees no objection to the Government of India’s
proposals. :
236, Tre JublcialL CoMMISSIONER OF BRIT1sH
Burya—
thinks it would be in overy way desirable to carry
out the proposals made by the Government of
India,

237. Tue Curer CoMMISSIONER OF BRITISH
BurMa—
thinks it would doubtless be desirable to carry out
the: Government of India’s proposals if any con-
solidated Act is passed. :

238. Mg. J. KNox WicaT—
considers the Government of India’s proposals a
move in the right direction.

239. CoroNer W. Hinn—
agrees with the Government of India as to follow-
ing the precedent of the Succession Act.

240. Tar RESIDENT AT HYDERABAD—
agrees with the Government of India.

[See also remarks by—

the Hon’ble Mr. O’Sullivan, in paragraph 248
of précis ; and

Mr. R. J. Crosthwaite, in paragraph 273 of
préeis.]

241. In the following paragiaphs (242 to 282)
are noted the remarks and suggestions of Local
Governments and officials relative to the proposed
consolidation of the law relating to minors, and

to the necessity for new legislation on this subject
at the present time.

242. Mr. H. Wigraym— T
considers it highly desirable to consolidate: the
law. He mentions that the Madras law i8 con-
tained in the following enactments :— g

Madras Regulation V.of 1804,
* Madras Regulation X of 1881,

Act XIX of 1841,

Act XXIT of 1856,

Act X VI of 1858,

Act XXVII of 1860, and

Act IX of 1861,

In regard to some of these enactments he con-
siders it desirable that amendments should be
made as indicated below :— S e

He refers to a decision of the Madras High
Cowrt that under Madvas Regulation X of 1831
the Civil Courts had no jurisdiction to appoint a
guardian where the Court of Wards might take
an estate in hand but did not doso ; and suggests
“ that in the case of all large estates, whether
they pay revenuo to Government or not, the
Court of Wards should continue to exetcise juris-
diction, and that in smaller estates, where the
minor is the sole heir, or where a distinct \)ra.nch‘
of an undivided family becomes, by the death of
its head, represented by minors only, the District
Court should have jurisdiction to appoint a guar-
dian, and that preference should be given to the
mother, if of sufficient capacity ;” and further,
as regards the custody of minors, “ thatthe Courts
should follow the same rule in the case of thosef
subject to the Succession Act as in the case ot
those not subject to it, namely, that the Cour
should do in every case what it considers best
for the interests of the minor.”

He says Act XIX of 1841 is very rarely used
because application under it must be made within
six months.

And in regard to Act IX of 1861, he says:—

‘¢ Applications under this Act have been made
to me regarding the custody of Muhammadan
children whosoe parents were dead and disputes
had arisen between the paternal and maternal
relatives. T always felt a difficulty in deciding
whether I ought to follow the Muhammadan law,
or refuse to appoint as guardians persons excluded
by section 19 of Regulation V of 1804.”

243. Mg, Hurcrins— -
gives a list of the enactments in force in the
Madras Presidency regarding minors.

244. Mg. PLuMER—
also gives a list, and says his experience has been
that the law in Madras (so far as it refers to
minors not subject to the Cours of Wards) has
been practically inoperative.

He agrzes that a case has been made out for

the amendment of the Bombay and Bengal Acts.
245, Tue Hox’sie Mir Humavon Jan—

approves of the proposal to consolidate and

amend the law. ; ! J
246. Me. E. Barcray—

approves of the proposed consolidation and re-
enactment of Madras Regulation V of 1804

v

Act XL of 1858, Act XX of 1864 and Act XIL
of 1874. : ¥

1
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247. Mir ANSAR-UD-DIN—

quotes the Regulations and Acts in force in Mad-
.ras, and says he does not think they require. any
amendment. If the proposed consolidation is
carried out, he recommends that the Madras law
should not be modified during the process.

248. Tae Hon’sLE Mg. O’Sutnivan— ’
thinks “an Act, founded upon Act XL of 1858,
might be applied to the whole of British India
and to all classes of minors, except in cases where
the Court of Wards has intervened.”

241. Mgr. J. W. HaNDLEY—
doubts whether any amendment of the Regula-
tions (which he cites) in force in Madras is
required. He thinks all that is necessary would
be a short Act giving the Courts power to appoint
guardians for all minors for whom none have
been otherwise appointed (Z.c., those who have

not been taken in hand by the Court of Wards),

* and this only in the event of the High Court, to

whom the question had been referred, deciding
that Madras Regulation X of 1831 canuot be
construed so as to give this extended power as'it
stands. :

He doprecates any legislation which would
further facilitate the interference of the Courts
with the action of guardians by relationship or
appointment, thinking it best, for reasons which
he gives, that suits against them should not be
encouraged.

250. Mg. P. SREENAVASA Rao, JUDGE or THE
Mavras Courr or SyaLL CAUSES,—
agreeing with Mr. Handley, “deprecates any
legislation which would unnecessarily interfere
with' the liberties of the people,” and shows that
the policy of the Madras legislature has always
been to avoid such interference. On the question
of the power of the Courts to appoint guardians
for minors who have not been taken in hand by

the Court of Wards, he quotes authorities show- -

ing that the Courts have full posvers in such
cages, but he would not object to a short Act
declaring the law. :

- 251.  Mr. G. Murruswamy CHETTIAR—

cites the law in force in Madras, and says he
considers further legislation unnecessary. The
only point in which that law fails, he says, is that
it does not reach small estates; but this is un-
avoidable, both because of the peculiar constitu-
tion of Hindu families, and because the Collectors
are already overworked. _

Ho agrees with Mr. Handley in thinkiug a
short declaratory Act might be passed of the
nature, and in the circumstances, noted in para-
graph 249 of this précis.

262. Tae Mapras BoArD ok REVENUE——
say the necessity for amending the law relating

to minors and other disqualified persons in the.

Madras Presidency has Iong been acknowledged,
and thab some years ago a Bill was drawn up to

introduce the requisite amendments, among which -

were some of those suggested in the Government

L of India’s Resolution. The Board concur with

the Government of India’s proposal to consolidate
the whole law for Buitish India, and suggest
(paragraph 8 of their Proceedings) that the new
Act should extend not only to minors but to all
persons incapacitated by sex, infirmity or impri-
sonment from managing their property.

They note that on the passing of the new Act
the law relating to the Madras Court of Wards
will require re-casting ; they remind the Govern-
ment of India that the Madras law relating to
minors is contained in the following enact-
ments :— .

Mad. Reg. III of 1802 [ Act XIX of 1841

Mad. Reg. V of 1804 | Act XXI of 1855

Mad. Reg. X of 1831 | ActXIV of 1858,
and Act IX of 1861 ;

and they suggest that care should be taken to
declare in the new Act that its provisions shall not
extend to such estates, under the jurisdiction of
the:Court of Wards as the Court of Wards may
think proper to take under its protection.

253. Sir CuArnis TURNER—
gives a review of the law in force in the Madras
Presidency, showing (1) that it is, as interpreted
by the Courts, defective in that it leaves certain
minors without adequate protection, and (2) that
it fails to provide sufficiently for the representa-
tion and protection of minors whose property be-
comes the subject of litigation. His remarks on
the second of these points will be found abstracted
in other parts of this précis: his remarks on the
first point show—

(a) that “the Civil Couris in the Madras Pre-
sidency have, in the matter of guardianship, such
general powers as are‘inhercnt in Courts which
have jurisdiction to try all suits of a civil nature
except where such jurisdiction is limited by enact-
ment, and the District Courts have the powers
conforred on them by the Regulations and Acts ;”’

(b) that under a High Court ruling of 1871,
sections 3 of Madras Regulation X of 1831 is
held to give no power to appoint guardians for
minors whose estates the Court of Wards could
have, but has not, taken under its management,
or for minors entitled as co-parceners to estates
paying revenue or rent directly to Government ;

(c) that under section 3 of Madras Regulation
V of 1804 the Local Government may decline to
pass an order bringing an estate under the Court
of. Wards, although the Collector has made a report
with a view to such an order being passed, and
that it is obviously uureasonable to expect the’
Local Government to pass such an orderin the case
of raiydtwari estates (supposing the term pro-
perty ” to include such estates), while there are
ot_hel' cases, too, in which the Liocal Governmeng
might, fov excellent reasons, decline to pass such
an order.

Sir Charles Turner says it cannot be desirable
‘that in the cases mentioned the persons and pro-
pexty of minors should be left without protection
and that the necessity # affording protection hag
been shown by experience. He suggests, as x-‘e- j
gards estates held in co-parcenary, that excepting
only in those cases where the co-parcenary con-
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sists of a father and a son, the District Court
should have power to appoint guardians where
the Collector has satisfied himself of the neces-
sity for intervention.

He also points out'that Act IX of 1861 makes
no express mention of the property of minors and
does not empower the Court to confer power to
deal with such property on the person whom it
recognizes or appoints as guardian ; also that it is
defective in that it makes no express provision
for the supersession or removal of a guardian
onceappointed. In regard to the first of these two
points, he suggests that, in view of possible
misapprehensions in the past as to the effect of
recognizing or appointing a guardian, it may be
desirable that in the contemplated legislation the
acts of such guardians done bond fide in the
interests of minors should be validated; and
further that, in any case, it is obviously desirable
that there should be an express declaration of the
powers which, independently of the personal law
of the minor, the Court is authorized to confer
on a guardian in respect of a minor’s property ;
also that the Court should have power to inter-
fere and appoint guardians of the persons and
managers of the property of minors either on the
reportof the Collector or of its own motion in cases
subject to the jurisdiction of the Court of Wards
in which the Government has declined to authorize
the Court of Wards to take charge of the estate,
or in other cases where there is no guardian or
manager, and it is proved to be desirable in the
interests of the minor thatan appointment should
be made.

In view of the defects mentioned in the fore-
going clauses of this paragraph and the abstracts
from his Minute noted in other paragraphs of this
précis, Sir Charles Turner concurs in the proposul
to consolidate and amend the law. IHe mentions
that the Madras High Court in November, 1871,
advised the Government of Madras that it would
be desirable “to repeal the old enactments and by
new legislation provide for the proper gnardian-
ship of minor proprietors and the management of
their property,” and further points out that < in
view of the circumstances that the Regulations
and Acts dealing with minors and their property
are so numerous, and that the High Courts have
in addivion to administer the written and un-
written law of Kngland ‘in the case of European
minors, the Indian Law Commission of 13879
indicated this branch of the law as specially
calling for codification.” |

254. Sir CHARLES SARGBNT—

thinks it highly desirable that there should be
but one Act regulating the care and administra-
tion of the .persons and property of all minors
thronghout British India.

He considers that an Act framed on the lines
indicated in his Minute, with such other provi-
sions as the Buglish law may suggest, would be
a valuable addition to the Indian Codes.

255. Tue How’sie Mg. Pavr—
thinks it would be desirable to assimilate the law
for Bengal and Bombay, but cannot advise as to

x1.—21

otherwise.””

Madras. The fact that the Mitdkshara law pre=
vails in that Presidency should, he suggests, be
taken into consideration. - ‘

T'urther on he remarks that Acts XL of 1858
and XX of 1864 are “obviously open to great
improvement, both in language and substance.”

266. M. T. T. ALLEN—
says the points taken up in Mr. Justice Melvill’s
Minute of August, 1881, in every instance refer
to matters wherein either the Bombay Act differs
from the Bengal Act or the circnmstances of
Bombay differ from those of Bengal. .

I'he Bengal Act, he says, works well and is now
well known and understood, and he  can see no
good reason for interfering with it. He adds,
“ I think nothing can be so mischievous as, from
a hankering after symmetry, to repeal a good law
against which no complaints have been madae, in
order to re-enact it with some slight variations
that are certain to escape notice by parties con-
cerned, and thus lead to future loss and con-
fusion.”’” He is therefore opposed to any change
being made in the law.

257, Tae GOVERNMENT OF BENGAL—

coucur generally in the views expressed by
3Mr. Allen, and see no sufficient reason for inter-
fering with Act XL of 1858.

258. Mg, Jusrics Fierp—

thinks iv desirable that an amended and consoli-
dated Act should be passed for the whole of
(British) India, and recommends that the provi-
sions of Act [X of 1861 be incorporated. Speak-
ing generally, he considers the following are the
main lines upon which tae new Act ought to be
framed :(— :

“ First,—All persons dealing with the property
of minors without any certificate obtained from
the Civil Court should be left to the geueral law
applicable to persony of their class and to those
transactions into which they may have entered
It would be_ extremely difficult and, to my mind’
dangerous to attempt to reduce to propositions in
the form of sections of an Act those principles
applicable to Hindus, Muhammadans and other
classes in India which regulate the power of deal-
ing with property belonging to minors or in which
minors have an interest, in the numerous cases in
which questions as to the extent of that power may
arise. Take, for example, the case of alienations
made by the guardians of minors in cases of
alleged necessity (see this question discussed in
the Privy Council case above referred to—Daorga
Prosad v. Kesho Proshad Singh). = The question
under what circumstances such alienations ave
justified has been repeatedly before the Priv
Council (see the case of Hunooman Pros
Panday v. Mussamut Daboos Munraj Kool
6 Moore’s L. -Ap. Cases, 393), and has
repeatedly in various forms before
Courts in India. It would be extremely
to formulate in a single proposition
propositions the various cases i i
on the ground of necessity can be
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«Secondly.—1It should be enacted generally that
persons dealing with the estate of an infant and
taking the profits thereof arc responsible at the
suitof theinfant suing through a next friend while
under age, or in person after attaining majority,
such responsibility being determined according to
the law applicable under section 24 of the Bengal
Civil Courts Act, VI of 1871,and the corx-espollgl-
ing provisions in force in other parts of India.
“1f a man,” says Mr. Daniell, ‘intrudes on the
estate of an infant, and takes the profits thereof,
he will be treated as a guardian, and held responsi-
ble for the same to the infant in a Court of Equity.’
(Daniell’s Chancery Practice, Vol. II, p. 1204.)
In those cases in which a certificate had been ob-
tained under the provisions of the Act the person
who obtained such certificate should of course be
under the gencral control of the Court; should
be bound to give security, if the Court saw fit

~ to require it, and to render an account. His

powers of leasing might be regulated by statutory
provisions, while his power of alienation - should
be subject to the direction of the Court to be
obtained in a summary way. Inthis latter case,
his act, so far as third parties were affected,
cought to be valid except in cases of fraud or col-
lusion.”

259. Mr. Jusricr TorreNiad—
agrees with Mr. Justice Field that it is desirable
to pass a consolidated Act for the whole of (Bri-
tish) India.

260. Tur Junees or tur Carcurra Hieit
Covrr—

* (collectively) consider Act XL of 1858 is “in
several respects defective ; thai its language is, in
some instances, indistinct ; and that legislation is
desirable for the purpose of amending the Act,
bringing it into more complete accordance with
Chapter XXXI of the Civil Procedure Code, and
placing the whole law on the subject on a clearer
and better defined footing.” ;

T'hey also “ concur with the Government of In-
dia’in thinking that the opportunity might advan-
tageously be taken to consolidate the Acts and
Regulations which at present govern the subject
in various parts of the country in a single enact-
ment applicable to the whole of British India.”

261. Sir R. StuArT—
urges that Act XL of 1858 should be left alone.
262, Mg, JusTICE STRAIGHT—
considers it would be highly desirable to consoli-
date the law relating to minors for the whole of
British India in one well-considered and compre-
hensive Act.

203, Mz H. J. SPARRS—
approves of the proposal to consolidate the law for
the whole of British India.

264. Mr. W. Durrorr— :
thinks it desirable that the law for the whole of
British India should be consolidated if, as appears
to be the case, that course is practicable.

[For his suggestions regarding such consolida-

tion, see paragraph 291, infra.]

265. Mg, JusTick SMYTH— Y
is not aware that any pmcbic;ﬂ. difficulty hmi
arisen in the Punjab in the working of Act XL of
1858. 'The Act is not, however, much used, he
says, in that Province.

266. MonayyaD Larir— :
agrees that Act XX of 1864 requres amend-
ment.

He is ““ sure the country will hail with satisfac-
tion and gratitudo a consolidated Minors’ Act
extending over the whole of British India a}ul
embodying the provisions of Acts IX of 1801,
XXVII of 1860 and 1X of 1875, in regard to
each of which much uncertainty prevails at pre-
sent.”

267. Uxar BaxmsE—
agrees that Act XX of 1864 requires amendment.

He suggests that the new Act should incorpo-
rate Acts IX of 1861 and IX of 1875 (Majority),
as well as Act XL of 1858.

268. CoLoNEL GURDON—
thinks the time has arrived for a geuneral consoli-
dated Act applicable to the whole of British India.

He thinks Umar Bakhsh'’s suggestion to include
Act IX of 1875 (Majority) in the new enactmeut
is worthy of consideration.

269. Mg. H. T. Rivaz—
writes i—

“So far as I know, no serious inconvenience
lias been felt in the Punjab with reference to the
working of Act XIi of 1858. 'L'he reported cases
under the Act ave, so far as this province is con-
cerned, few in number, and disclose no particular
difficulties experienced in applying the Act;and
the result of my experience, so far as it goes, is
that the machinery of the Act is very seldom set
in motion in this province, and when it is set in
motion amply meets the requirements of the case.
The proposal therefore to extend the application
of the Act and confer wider powers on the Court
appears to me, so far as the Punjabis concerned,
to be unnecessary.”

270. Tue FiNanciar CoMMISSIONER OF THE
PonjaB—
writes :—

. “The general tendency of the proposed legisla-
tion is to make the relation of guardian and minor
much more legal than it has hitherto been in the
Punjab, and to give occasion to greatly increased
resort to the Civil Courts for certificates of admi-
nistration. The I"inancial Commwissioner thinks
that both these changes are neither required nor
desirable in the Punjab. The present system
works easily, gives little trouble either to the
people or the Courts, does not, Colonel Davies
believes, give occasion to any large amount of liti-
gation, and appears to be generally acceptable. In
many cases 1t may work as an actual family bond.

““There scems to the Financial Commissioner,
therefore, little necessity for fresh legislation, but,
if a new enactment be determined upon, it should
be merely one declaring and making clear the pre-
sent practice, and Dot innovating upon or making
it more stringent.” 2
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271. Tik LIEuTENANT-GOVERNOR OF THE PuN-
JAB—
writes :—

“The alterations which are suggesied by the
learned Judges of the Bombay High Court, and
discussed in the Resolution under reply, would
have atendency to bring the question of guardian-
ship and minority more underthe controlof the Civil
Courts than is at present the case in the Punjab.
* % [t will be seen that the authorities who have
been consulted are generally in favour of maintain-
ing the practice which now exists in the Punjab.

. No difficulty or inconvenience has hitherto been
experienced in working the provisions of the exist-
ing law, and the Lieutenant-Governor, concurring
in the opinions which have been offered, would
prefer to leave guardianship, its duties and respoun-
sibilities, to be controlled and worked in accord-
ance with custom and public feeling, rather than
to bring it undev the active interference, of the
Civil Courts. So long as negotiations regarding
theproperty of minors are conductedinaccordance
with general principles of equity, there is great
advantage in their being carried on out of Court.
Sir Charles Aitchison understands that this is
practically the view expressed in paragraphs 3, 7
and 8 of the Resolution, and it will be seen that
Mzr. Justice Smyth and the Government advocate
would go even further and would not allow the
alienation of the immoveable property of a minor
by a certificated guardian to be voided otherwise
than reason of bad faith.”’

272, SarpaR Gueplan SiNg—
agrees that Act XX of 1864 requires amendment,
though he does not concurin all the amendments
proposed by the Judges of the Bombay High Court.

He also thinks Act XL of 1858, stands in need
of revision.

He suggests that the new law should consoli-
date Acts XL of 1858, XX of 1864, IX of 1861,
and IX of 1875.

273. Mg. R. J. CROSTHWAITE—
considers ““ the law might with advantage be
consolidated in the way proposed by the Govern-
ment of India.”’

274. MR. L. NEILL, OrfICIATING COMMISSIONER,
NAicror DivisioN,—
writes : —

“'T'he Law [Act XL of 1858] appears to me to
work well, and I am not prepared to advocate
any change in it.

“““With regard to acts done by guardians or
representatives of minors, our Courts at present
act on the equitable understanding that third
parties, who profit by their dealings with minors,
shall strictly satisfy themselves that the guardians
or’ representives act bond jide and with due
respect to the miuors’ interests.”

275. Mr. Bruart Lan Basu—
says “Act XL of 1858 is not complete by itself
and the reported cases tend to show that the Act
needs amendment;’ and again, “I am inclined
to think the Act needs amendment. It is expe-
dient and desirable that a general consolidated
Act be passed for the whole of British India.”

276. Mr. J. W, CrisHoLM—
writes i—

“T agree in the view that the Act [XL of
1858] is defective, and that amendments should
be introduced toremedy defects pointed out which
in practice have been found to exist. The best
course, as suggested, is to have a general con-
solidated revised Minors’ Act applicable to the
whole of British India.”

277. TarureNaNt-CoLoNEL GRACE—
agrees that the defects pointed out by Mr. Justice
Melvill in Act XX of 1864 (and Act XL of 1858)
should be amended.

278. Tue Curer CoMMIsSIONER OF THE CEN-
TRAT PROVINCES—
approves of the proposal to consolidate the various
enactments relating to minors.

279. Tue Cuier CoMMISSIONER OF BRITISH
Burya—
says no practical necessity has shown itself in
British Burma for any amendment of the law,

~ and that, in fact, the law is very little used there.

280. Mr. J. Knox WicaT—

eousiders it very desirable to pass a consolidated
Act remedying defects and bringing the whole
law relating to minors within the scope of one
enactment. The new Act should, he suggests,
embody Act IX of 1861 and the enactments re-
lating to Courts of Wards, as well as other enact-
ments dealing with the subject of the rights and
duties of guardian and ward. :

281. Mr. H. MusrraTr—
considers it desivable that the existing laws ‘
should be re-enacted, with the necessavy modifi-
cations, in the form of a general consolidated
Act applicable to the whole of British India. reson
282. Banv Kayras CuuNner Giose—
remarks :—*“ The defects pointed out in Act XX
of 1864 no doubt require amendment.’”’

283. Inthe following paragraphs (281 to 297) f"‘_"”‘.‘ !
: 7 ugjestions
are noted suggestions of a general kind for the e
amendment of the law and suggestions which are wm ndment
not veferved by their authors to any particular f&“’;" Ming
section of any Act, on points not directly con- i
nected with the Government of India's proposals.
284, Tur HoN'pLE Mr. O’SULLIVAN —
suggests that “upon the minor attaining majorivy,
the administrator should be entitled to be dis-
charged from his liabilities, acts of fraud, subse-
quently discovered, being excepted.”
285. Sir CHARLES TURNER—
suggests that, in the new Act, the Courts should
be given a discretion to appoint more guardians
of a minor’s property than one, where the cireum-. -
stances of the case so require. et
286. THE GOVERNMENT OF BoMBAY— o
submit correspondence dating from 1865 relative
to a proposal toamend the Act by constituting the .«
Tilukddri Settlement officer in.Grujarit a Con oy
Wards. It is requested that the Governm
India should consider this question in con
. with the contemplated legislation.
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287. Tnr BoArp OF REVENUE, Lower Pro-
VINCES,—
bring to notice the following point which they
say has practically hampered the free exercise of a
discretion which the law intended to leave to the
Court of Wards as to taking properties under
chargo of the Court, and which they suggest
should be cleared up when the new Act is framed :—

““Whether, under the provisions of Act XL of
1858, a Judge has the power to appoint a managor
of the property of a minor and a guardian of his
person, if the estate of the minor consists in whole
or in part of land or any interest in land (as men-
tioned in the repealed section 12% of the Act), or
whether (if the property is not such as to fall
within the purview of section 10 of the Act) the
Judge has no other alternative than to apply to
the Court of Wards to take charge of the person
and property of the minor under section 10 of the

Bengal Wards Act, 1879 ; and whether in the -

event of the Court of Wards refusing to take such

charge, the Judge is powerless to make other

arrangements for the management of such pro-
erty.”

It is stated that the Legal Remembrancer ex-
pressed the following opinion on the point :—

“The last sentence of section 2, Act XL of 1858,
placing the property of minors under the protection
. of the Civil Courts imposes on those Courts the
necessity of making provision for the management
of that property when properly applied to.”

988. . Mr. Jusrice FizLp—
brings to notice a case illustrating the difficulty
mentioned by the Board of Revenue.

[In regard to a similar difficuly felt under the
Madras law, see paragraphs 242 and 249 to 253
of préeis.]

289. Mgr. Binarr LALL Basu—
suggests that a clear distinction should be, made
between estates which may be taken up by the
Court of Wards and estates for which a guardian
may be appointed under the Minors’ Act.

290. Mg. B. W. CoLvin—
suggests that some provision should be made, as

in section 10 of Bengal Act IX of 1879 (Court of .

‘Waxrds), for giving the Court of Wards discre-
tionary powers as to assuming charge of an ostate
made over to it by the Civil Court.

291. Mgr. Durnorr—
_quotes statistics and states certain facts from
which he draws the inferences ““that hitherto in
the North-Western Provinces, Act XI, of 1853
has been, comparatively speaking, inoperative, and
that{neither the personal benevolenceof the friends
ofminors, nor the public benevolence of the dis-
trict officer, can be trusted to secure for the per-
sous concerned the benefits of the existing law.”
He thinks it is desirable that, in the North-
Western Provinces and Oudh (of which Provinces
alone he writes), greater protection should be to

. minors than is given by the present law, though he

would not go so far in this direction as some of the

* Repealed in the Lower Provinces by Bengal Act IX of
1879,

proposals made by the Judges of the Bombay High
Court would tend. The proposals made by Mr.
Justice West in his Minute dated 21st August
1881 (Home Department’s Judicial Proceedings
No. 169 for October 1882) are, he gathers, intend-
ed to prevent the hardship arising from litigation,
but he shows that the amount of litigation (in the
North-Westorn Provinces and Oudh) is not large.
Referring to the remarks of the Government of
India in paragraph 7 of its Resolution, he says
this litigation is mainly due to a total disregard
shown by guardians of the rights of minors who
are members of an undivided family, and adds
that it is of a very debasing kind. He writes:—

““ During the minority of a member of a joint -
Hindu family the adult coparceners alienate the
family property ; and when the minor member
attains his majority the family combines to oust
the alienee on the ground that the alienation was
invalid, as made to the prejudice of the iinor with-
out legal necessity. "What constitutes ‘necessity’
sufficient to justify the alienation of Hindu family
property is a difficult question to decide, and in
most cases of this kind the value of the property,
or more, is absorbed in the litigation regarding it.

AR The law as it stands does not touch
thew ; for (Mayne's Hindu Law and Usage, section
307) the Mitdkshara theory of a coparcenary is
that all the coparcencrs are joint owners of the
property, but only as members of a corporation
in which there are shareholders but no shares ;
and thero is consequently no specific property
vested in the minor to which the provisions of Act
XL of 1858 can be applied.

He then proceeds to show certain objections,
having regard to the Hindu law, to the adoption
of Mr. Justice West’s proposals (z) that, where
there is imminent danger of the common property
being dissipated, the District Court should be given
power on its own motion, or on cause shown, to
“ take measures forsecuring the infant’s share of
it ;” and (i7) that the Court should be allowed,
‘“even when no such apprehension exists, to pro-
vide, when the necessity 1s obvious, for the minor’s
nurture and education according to his station in
life.”

He approves, however, of the principle of Mz,
Justice Melvill’s proposals (Minute, dated 23rd
August, 1881, Home Department’s Judicial Pro-
ceedings, No. 168 for October, 1882) :—

(1) that inthe caseat least of everyconsiderable
estate, and especially when it consists of
immoveable property, every administrator
should be obliged to show his fitness before
he meddles with the property ; and

(2) that this object: should be effected—

(a) by compelling everyone who requires
the assistance of the Court to obtain a
. certificate, and

(b) by rendering it unsafe for any person to
enter into any transaction affecting im-
moveable property except with a cortifi-

cated adminisirator;
except that in clause (1) he would read «ip the
case of every estate not below Rs. 250 in value,



Parr VI]

THE BOMBAY GOVERNMENT GAZETTE, APRIL 8, 1886. 72

Précis of the Opinions referred to in paragraph 1 of the Statement of Objects and
Reasons of the Guardians and Wards Bill.

(General suggestions for the amendment of the Minors’ Acts.)

every administrator,” &c., and in clause (b) he
would omit ‘“immoveable.”

He does not approve of Mr. Justice West’s pro-
posal to oust the Revenue-authorities from juris-
diction under the Minors’ Act or of the proposal to
bar the interference of the High Court except on
a point of law or on a reference made by the Dis-
trict Court, or of the proposal to require proceed-
ings to be initiated in the District Court, and by
it delegated to some other Court. Regarding Siv
Michael Westropp’s suggestion (Minute, dated
19th November, 1881, Home Department’s Judi-
cial Proceedings No. 170 for October 1882), to
meet the case of the Hindu joint family, he con-
siders it does not require legislation.

He further criticises certain other proposals
made in Mr. Justice West’s Minute, on points
which are not taken up in the Government of
India’s Resolation.

Mr. Duthoit’s own views as to what is required
for the protection of minors he describes as
follows:

“ First—We want to make the assistance of the
State readily accessible tothe public; and notforce
people, as is done at present, to the expeuse or
trouble of going to the head-quarters of a district
for the settlement of & minor’s protection, except-
ing under special circumstances.

« Secondly—W e want to lead people to apply for
certificates, and not to feel the doing so, or the
acceptance of the care of a miner’s property a
burden.

“ Thirdly—We want, on the one hand, to calm
the sensitiveness of the Revenue-authorities as to
the danger of being overwhelmed with minor’s
affairs * and we want, on the other
hand, to engage their sympathies in those affairs,
and to obtain from the Revenue-authorities in re-
gard to them such limited assistance as it may be
possible for those authorities to give.” y

Tor the carrying out of these views he submits
the following proposals :—

«T would work up into the new law the provi-
sions of the existing law for curators in cases of
succession (Act XIX of 1841), for the care of the
persons and property of minors (Act XL of 1858),
for the custody of minors (Act IX of 1864), for
the Court of Wards (Chapter VI, Act XIX of
1873, and Chapter VILI, Act XVII of 1876), so

far abany rate as minors are concerned, and those -

of the  Buropean British. Minors Act, 1874, the
arrangement of which last-named Act I would
take as the basis of the arrangement of the new
statute.’ - ;

« Tn cases in which European British subjects
are concerned, or in which an estate of Rs. 10,000
or upwardsis involved, the application for protec-
tion of the minor’s interests should, I think, be
made to the District Court. In all other cases ghe
Munsifs’ Courts should, I think, have jurisdiction

“T would extend the provisions of section 4,
Act XL of 1858, and would allow the Collector to
move the Civil Court in all cases, whether the pro-
perty does, or does not, consist, wholly or in part,
of land or an interest in land.

vI.—22

|

T would give to the Civil Courts power to con-
sult the Revenue-authorities as to the fitness of
persons proposed as guardians or managers,and as
to whether it would, or would not, be advisable
that the manager should be a public officer ;and I
would give to the Liocal Government power to
oust the jurisdiction of the Civil Courts by as
declaration in the Glazette that it is advisable that
the property and person of a particular minor
should be cared for by a public officer to be named
by it. 2 i With the exception
noted, I would haveall business connected with the
protection of minors brought in the first instance
into the Civil Courts, and would leave to those
Courts discretion as to the mode in which such
protection should be afforded, whether through
a private person or through a public officer.

£ * *

“T would remunerate, by a percentage on the
value of the estates protected, all persons, whether
private or public—in the latter case Government
would take the remuneration and pay the salaries
—who might be appointed curators,

I would have one or more public curators in
each district. I would leave the appointment and
the superintendence of these officers to the Reve-
nue-authorties. I would make Collectors and
Deputy Commissioners Cowrts -of Wards. The
present system, under which the Board of Reve-
nue is in the North-Western Provinces the Court
of Wards, is, I think, cumbrous and unduly bur-
densome to the estates placed under it.

“1 would leave it to the Court which is pos-
sessed of the application to say whether the care of
the person and the property of the minor should

be vested in a private person, in a public curator =

or in the Court of Wards. But 1 would make the
orders of the Munsif appealable in this behalf to
the District Judge, and I would further give fo
the Collector power to appeal to the District
Judge against a Munsif’s order making over an
estate of the Court of Wards, and to Government;
a right of appeal to the High Court from an or-
der of the District Judge to that effect.

«T would levy on each final order passed upon
an application for protection an ad valorem stamp-
duty at somewhat less than the present rate,
whether the order be for administration by a
private person, by a public curator or by the
Court of Wards; but I would remit the duty
altogether when the value of the property in
respect of which the order is made doesnot exceed
Rs. 1,000.

«] would direct thai, except in special circum-
stances, the reason for finding which should be
recorded by the Court, all costs of a successful
application should be payable ont of the estate.”

He continues :—

«T do not think that the labours of district
officers would be increased if the scheme I haye
proposed were adopted. With public curators,
and remunerated private persons available for the
charge of estates of minors, the duties of the
district officer as a Court of Wards would, I think,
be so diminished as to more than counterbalance
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law as regards what are calle g
India ‘dadd pold cases’—suits by sons or granc-

)

R A i is part of
the extra supervisional labour which my scheme | Lt Do
Wo::ld Uiy e l.mn. ’ sons of the tenor of Dindyal Lal v. Jagdip Nara-
. The sySte}n which I lmyo proposed WY s yan Singh, L. R. 4 I. A, 247—is unsatisfactory ;
sibly be ““%mted to the ciroumstances of other [ and thc.nizl of the legislature is, I think, greatly
parts of India. If, as is most probable, the vary- [" needed regarding it. By means of provisions
,ing circumstances of the country require a vary- | analogous fo thosoe of the French Code (sections
ing agency for the p_rotecblon of minors, it will be | 513 t?) 515—the Collector or Deputy Commis-
easy to leave the assignment of such agency to the l sionor should take the place: of the Zribunal de

Iéocal qug‘nmenlts. su(l;jecb tlo t’h;; S;uicti(;;;;fcﬂ;g ]n'rz‘/uir:’rc instance in section -IfJ:’.loL sr}g{' -, and t!zhp
overnor General in Council. Bu X | “ssionor that of the Cour d’appel in section
suggest that the principles of directing the costs g(;)(;]]L,’?I.\‘Z;SI,K];I‘}J];UL:I?OIl ll:igh;,) I( tlljg:f]:. be afford-
of a successful application to be paid ous of tlhe ed to minor members of an undivided Hindua
estate, and Of.POIfJ.IJHCl‘(LtI!llg}" n}l gl:lardl:}ui] OEAt “? family without shocking the prejudices Ovt the
;’;‘(’]pililtg;o.f "2;“015: S],’(?"]( :zlc.o?l)t‘;;‘;c ;’;01:2 ‘f)é people. Tho Courés of Wards in the North-

Sl O BsSLERI ST ! MO ROE NIy o Western Provinces and Oudh already (cj.msect-lou
working the Act, the necessity of bringing 1ts 194, Act XIX of 1873, and section 162, Act
benefits as near to the door of tho peoplo as pos- XVII of 1876) undertake the protection of estates

from the management of which the proprietors
apply to be disqualified ; and managing members
of undivided families (as a father with male issue)
are practically treated as proprictors. With the

sible should not be lost sight of.”
Mzr. Duthoit further submits the following sug-
gestions :—

« A.—1I would require, to each application made : ly treaf rop V
by a private person for the issue of a certificate of safeguard of a family council, I do not think that
guardianship, a declaration of the age of the there would be political danger in allowing the
minor verified as provided by sections 51 and 52 Government to disquality a spendthrifs, for \\']1‘ose

property a curator might thernpon be applied for,

of the Code of Civil Procedure ; and I would ve- per 4 4
quire a public officer when making an application and given, under the statute.

under the statute to certify that he has made 202. e LieureNaNt-GoverNor AND CHIEF
inquiry as to the age of the minor, and that such CoxmissioNer, Nowri-WEesTERY PROVINCES AND

age has been found to be as stated in the appli- Oupir,—

oation, 'Ithe 989 of el ) e"'Sl.ly ascertained forwards copy of a volume of the Proceedings of

When he. 18 'u'zfans, ijn;h 7"7'0‘vf7.'l1"\" @y L the North-Western Provinces and Oudh Govern-

a:’l;‘;bg"’éh]l‘:f‘&g7'li‘v8;cbllﬁ as -tf““ “5’(‘13 Ilé; “l‘l”'im(‘]‘ed ment (in file), containing some correspondence

J ifficulty becomes greater, an 1ave known T G : o 2 R e

an instance .Z)f greatb trouble and expense causod Whl.b-h’ aels ghggester may Lo GLInteresy oo
— e e v 9! e ‘ nection with the proposed amendment of the law.

++ by the omission to ascertain the age of the child B 2
293. Mge. Bemarr Lan Basv—

when the application for an Act XL of 1858 cer-
tificate was made, and the consequent doubt as to suggests that « District Court” should be used
the time at which the child’s minority ceased. instead of “Civil Court” throughout the new
15} e} il provide that, in default of guar- Act, and the definition in section 29 of Act XL

- of 1858 removed.

law should, in the absence of special reasons to the 204, 3lr. H. J. Searks—

contrary,be appointed guardians of the person, and suggests that some principles might be laid down
that an order of a subordma,t_e Givil Court seb- for tho gunidance of the Court in appointing a
ting aside testamentary gum'du_ms, whether of the guardian of the person ov property, as has been
person or property, or guardians-at-law of the douc in section 10 of Act XIII of 1874.
person, should require the confirmation of the N T T

- . LAl AN v

District Court before it takes effect; and that

from an order of a District Court sefting aside suggests that regular suits for the guardianship

testamentary or ‘natural’ guardians of the person or custody of minors should be distinctly pro-

an appeal should lie to the High Court. mlntcd! on t!w g-mund' that ‘if they are allowed
“C—T would suggest that advantage be taken 131110 object of the special Minors’ Act will be

of this opportunity to consolidate into one enact- defentod. iy : .

ment the entire law of T'wfela and Curatela; in 206. Kuay Aumyup Smam, EXTRA ASSISTANT

CoayissioNeg, Hosmrarpur,—

oth'er words, that the necessary provisious of Act
P : : : :
XXXV of 1858 and of the various Courts of submits remarks and recommendations to the

‘Wards and care-and-custody-of-minorsenactments following effect for consideration in connection

should be gathered upinto tho new statute. . with the amendment of the Jaw :— :
«D.—And if this be done, I would suggest that It would be next to impossible to insist on every

guardign being certificated, both because of the

the case of spendthrifts should be treated along
large numbers of minors owning property, and

with that of lunatics, and that, as regards both

these classes of persons, use should be made of a because of the small value of that property in
family cpuncll constgbuted somewhat in the man- many cases. At the same time, the intorests of
er provided by sections 407 to 410 of the French minors do at present suffer from the dis]mﬁcsty
de Civil. It is notorious that the state of tho of guardians by relationship who are uncertificat-
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ed, and therefove free from control; and as re-
gards other guardians no proper enquiry is made
to ascertain whether they are entitled (? fit) to
receive certificates.
Recommendations—

(1) Guardians should be compelled to take
out certificates in every case where the
minor’s property exceeds Rs. 3,000 in
value or yields an income of more than
Rs. 30 per month:

(2) certificated guardians should be required
to submit half-yearly accounts to the
Court, and the sanction of the Court
should be required to certain of their

acts, such sanction to have a binding
cffect :

(3) persons wishing to call in question the
acts of certificated guardians should be
allowed to examine their accounts as
filed in Court, and to submit their com-
plaints to the Court, but should be de-
barred from bringing suits, as next
friends of the minor, against the
guardian :

(4) in considering applications for certifi-
cates the Court should have regard to
the following points :—

Ist, nearuess of relationship (of the
applicant to the minor) :

Pndly, the wishes of the deceased
parent of the minor:

Jrdly, any present or previous con-
nection of the applicant with the
property of the minor :

4thly, whether the death of the minor
would be beneficial to the guardian
(? applicant) :

{5) where a minor’s property does not exceed
Rs. 3,000 in value or does not yield an
income of more than Rs. 30 per month,
it should be optional with gurdians to
take out a certificate or not, and certain
vestrictions should be placed on the
power of all guardians in such cases :

(6) all guardians should be made responsible
for the health, maintenance, education
and religious instruction of minors
under their charge :

(7) the Court should be empowered to re-
move any guardian onany of the follow-
ing grounds :—

¢ (1) using trust male. fide;

(2) continued failure to perform his
duties ;

(3) gross misconduct ; i

(4) Insolvency

(8) the Conrt empowered to appoint or re-
move any guardian should be the Dis-
trict Court.

297 SARDAR GUBDIAL SINGH—
writes at some length to' show that the near re-
latives of minors in his district usually squander
and misappropriate to their own use the income

of minors under their cave, and that for various
reasons the minor refrains from calling the guar-
dian to account on attaining his majority. He
also hints that even the persons of minors are not
always sccure from danger. To check these evils
he thinks the Civil Courts should have more ex-:
tended authority than they at present possess for
interfering for the protection of miners, and to
that end suggests that [? inter alia] the Courts
should have a discretionary power to interfere
whenever they think proper, instead of being em-
powered, as at present, toact only when specially
moved. He suggests that the law should pro- ¥
vide ““that the Civil Court may appoint guardians
to manage the property of a minor and to take
charge of his person svhenever—
¥ () on its own motion,

“(b) on receiving any report or information
from any person acquainted with the
state of the minor’s property or person, or
on the application of any relative or friend
of the minor for appointment of a guar-
dian,

“(9)

“it appears to the Court, after hearing the
persons having charge of the minor’s person or
[?and] property, and after making any further
enquiries that may be necessary, to be advisable
to do so0.’

He would require the Court to issue a notico
to appear o the persons having charge of the pro-
perty and person of the minor, and would alsa, as
a further safeguard, make the Court’s order ap-
pealable.

He further thinks Act X[ of 1858 is wanting
in clearness in regard to the appointurent of e mm
guardians of the property on the one hand, and
guardians of the person on the other, and sugeest
that the new Act should contain provisions like
the following :—

As regards the appoinfinenti of guardians for
the management of property :—
. “The Conrt shall have power to appoint any
person manager of the property of the minor who
in its opinion appears to be fit: Provided that i
any person has been nominated a guardian in the
will of the last owner of the property, and such
will has duly been proved, he shall be appointed a
guardian if he accepts the trust, and if the Court
does not for any spécial reason think him to be
unfit : Provided also, that preference is to be
shown to the friends and newr relations of the
minor, if otherwise fit for the trust. o

“ [n the case of land assessed with land-revenue o
or the land-revenue of which has been assigned to
some one by the Govermment, the management
may be made over to the Callector, who shall be o
competent to manage it in the manner presevibed
by law for the management of property subject to
the jurisdiction of Cowrt of Wards; and in the
case of moveable or immaveabls property ot
than land assessed with land-vevenue, the Pab
Curator, if there be such an officer in the dist
may be appointed guardian.’’ 2

lic

e
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PemerTmeesequently called upon to render accounts.
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As regards the appointment of guardians of the
person, he would make it a rule that the guar-
dian should be a person of the same class and
religion as the minor, and would prohibit the
appointment of any person having any interest
of his own adverse to that of the minor, or who
would be next in succession to the minor, were
he dead; and, lastly, would provide that none
but a female should be the guardian of a female.
With these restrictions, he would give tho Courts
full discretion.

He would also add a section providing that no
person is to be appointed guardian against his
will, and that no one is liable to punishment for
refusal to act as guardian when required by the
Court to do so. ‘

He thinks Act XL of 1858 does not provide

sufficiently for the control of guardians. Some
gunardians certainly might safely be trusted to
manage estates without any great control from
the Courts; but others would require very close
supervision. He accordingly suggests that the
Courts should be allowed full discretion in this
matter; but would, at the same time, enact pro-
visions to the following effect :—
(1) All guardians of property appointed by the
Court should be bound to report before the expiry
of threo months after the close of each year the
wet financial results of their management, so as to
enable the Court in any case in which it suspects
anything wrang to set on foot timely enquiries.

This would, he says, afford a great check on
fraud, for, the statement being filed in Court, the
guardian would not be able to alter it afterwards,
or seb up anything confrary to it when he is sub-
The
guardian need not file complete accounts ; a state-
mont of the sort indicated would be quite sufficient
to show the Court the result of the administration

(2) The Court should have power to call upon
any guardian—
“(a) to file such periodical statements, returns
and acounts as it may direct ; :

““(b) to make such reports on any points con-
nected with the management of the estate
as it may require ;

(c) to carry out such directions as to the
management as it may give ;

“(d) to invest or deposit the surplus or the
balance in hand in such place of security
(Government Securities, Government
Treasury, Government Savings Banks) as
.1t may direct.”

. He also suggests that provisions to the follow-
ing eﬁ'fact should be made regarding the duties of
guardians of property :—

“ That every guardian should—

“(a) obey all directions given by the Court
under the provisions of the Act;

£ (b) consult the Court (i) before makine any
alienation of the minor’s propertyb; (11)
hefore compounding in any suit in which
the minor may be a party ; (iti) before

|

|
|
i
I
|

abandoning any right belonging to the
minor ; and (iv) on any other importan
occasion, or on an any difficulty arising
in the managewment ; and

“(c) report to the Court any severe loss that
any portion of the minor’s property may
have suffered from any cause.”’

With respect to the duties of guardians for the
person, he suggests that the following should be
imposed upon them :—

They must—

“(a) consult the Court (1) on the arrange-
ments made or to be made for the edu-
cation of the minor, and (2) regarding
matters affecting the marriage of the
minor ;

« () report all cases of protracted illness of
and accidents to, the minor, and

“(¢) obey all directions given by the Court
regarding the above matters.”

e also suggests that guardians of the person
should, subject to the general control of the Court,
have power to do all acts calculated to advance
the well-being of the minor; for instance, acts
connected with his education and his proper moral
and physical training.

298. In the following paragraphs (299 to 873)
are noted suggestions for the amendment of the
law on particular points dirvectly connected with
provisions already existing in the Acts and Regu-
lations.

299,
remarks by Sir Charles Turner in paragraph 253
of précis.

300. As to Madras Regulation X of 1831, see afadras
remarks by— Regulation

] ’ . Xofissi

Mr. H. Wigram, in paragvaph 242 of précis ;

Mr. J. W. Handley, in paragraph 249 of précis ;

Mr. P. Srinivassa Rao, in paragraph 250 of
précis ;

Mr. G. Muttuswamy Chettiar, in paragraph
251 of précis ;

the Madras Board of Revenue, paragraph 252
of précis ; and

Sir Charles Turner, in paragraph 253 of précis.

301. As to Act XIX of 1841, see remarks by— 4. x7x of

I;h‘. H. Wigram, in paragraph 242 of précis; 1841.
and

Mr. Duthoit, in paragraph 291 of précis.

302. MR, Jusrice Fiernp— Act XL of
quotes cases to show that the practice of the ff&s\—siri,(-:
Courts has not been uniform as regards the ap- I.S’G.;: & 2.)
plication of the proviso to section 3 of Act XI of
1858. In some cases it has been held that when
the Court entertains a suit instituted by a person
who has not obtained the permission required by
the proviso, the requisite permissionistobe deemed
to have been given; while in others it has been
held that a suit instituted without permission
previously obtained is bad to all intents ang pur-
poses. Cases are quoted to show that the lattor
rule is the more correct one, from the point of view
of principle.

As to Madras Regulation V. of 1804, see Madras
Regulation
V of 1804
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(Act XL of 1858, ss. 4-7.)

303. Larra Mapaw Gorar—
suggests that certain particulars should he pre-
scribed for insertion in all applications ; that the
Courts should be allowed to act also on their own
motion ; and that explanations to the following
effect should be appended to the section :—
“I. Lapse of yearsis not a sufficient ground for
refusing a certificate [See C. W. R., 343,
“II. The guardianship of iufants who have no
property is a matter which forms the
subject of Act IX of 1861.”
303A. MR. Bemart LAn Basv—
observes that the word “suit ” is not wide enough
to include “ proceedings and applications.”
[In regard to this section, please also see para-
graphs 4 to 46 of précis, under « Point 1.”]
Act XL of 304. MRr. Prumser—
1858, 3. 4

(=dct XX of would transfer the powers of the Collector to the
1864, 5.3)  amilddr (or tahsilddr) of the taluq in which the
land is situated, as in Rule 4 of the dysore
Minors’ Rules.
805. Mg. Jusrice FieLp—

writes as follows :— :
“There seems no reason why the right to make

an application under this section should be limited -

to arelative or friend. Under the Linglish. law,
any person may apply in order, says Mr. Daniell,
¢ that the benefit arising from the protection of the
Court may be extended to all cases in which inter-
ference is desirable, subject, however, to the risk
of incurring the censure of the Court, and of being
compelled to pay the costs of the suit, in the event
of its subsequently appearing that the proceedings
were improperly instituted.” (Chancery Practice,
Vol. II, p. 1191).”
306. Liarna MapAX GoPAL—

suggests that the section should be amended as
follows :— E

Any relative or friend of a minor in respect of
whose property such certificate has not heen
granted or a certificate holder who wishes to with-
draw and desire the appointment of « new guardian,
§e., §e.

307. Mr. Benarr LA BAsu—
considers the phrase “ interest in land ”” objection-
able, apparently for the reason that it does not
adequately cover the case of members of an undi-
vided Hindu family.

[Please also see suggestion by Mr. Duthoit in
paragraph 291, supra.]

;ms.\'b of 308. Tuas HoN’BLE Mr. PAur—

158, 5.5 T 2 L )
(‘:A'd XX or considers section 5 of Act XL of 1858, defective in
1864,3. 4)  not providing for cases where the minor happens

to reside in a district in which he has no property.
809. Mg. H. J. SPARKS—
suggests that the section should be made more
explict, observing that it does not provide for
cases in which the minor is residing out of British
India.
He also suggests that it might be well to pro-
vide for District Delegates, as in Act VI of 1881,
vI.—23

to meet cages where, as in Oudh, there is .but.one
District Judge for two or more revenue districts.
310. Lactra Mapan Gopar—
suggests that “ residenco ’ should be explained as
meaning the minor’s ““ usual dwelling-house, i.c.,
his paternal family-house.”
311. Larnca MapaN GoPAL—
suggests that provision should be made as to the
manner of issue of notices and the persons on
whom they are to be served, and as to who may
oppose the application. He quotes authorities to
show that the notice should be served on all parties
interested in the application.

812. SarpARr GURDIAL SINGH—

considers it unnecessary that the procedure of the
Court should be specially prescribed by the
Minors’ Act, and that it would be sufficient to
enact that the general procedure laid down in the
Code of Civil Procedure in force av the time shall
apply as far as practicable.

313. Mr. BegArt Lian Basu—

thinks it undesirable, in view to the selection of a
good guardian, that the enquiry should be a sum-
mary one, as this section requires.

314, MR. Jusrice FiELD—
writes as follows :— 1868, 842

““Under the provisions of section 7 of the Act, §§¢j,";.f "2_";"/
if it appears that any person claiming a right to
have charge of the property of a minoris entitled
to such right by virtue of a will or deed, and is
willing to undertake the trust, the Court skall
grant acertificate of administration to such person.
I has been held that in this caseit is compulsory
upon the Court to grant this certificate (see Nannee
Bibee v. Khojah Surwur Hossein, 7 W. R., 522).
It has further been decided that when any such
person obtains a certificate of administration, he is
not bound to file accounts (see the cases at 6 W.R.
Mis. Rul,, 53; 7 W.R., 522; 23 W.R., 278).
There is no reason why such persons should be ex-
empt from liability to account. According to
English law, o testamentary guardian is in all
respects subject to the control of the Court, and is
liable to account for what he receives (Daniell’s
Chancery Practice, Vol. IT, p. 1205).”

315. Tue Juoces oF tHE Carcurra Hicn
CourT—
(collectively) sypport Mr. Field’s suggestion as to
filing accounts.
316. Mg, FirLp— )
continues :—
“The section then proceeds to enact that if
there i3 1o person so entitled, or if such person
is unwilling to undertake the trust, and there is
any near relative of the minor who is willing and
fit. to be entrusted with the charge of his property,
the Court may grant a certificate to such relative.
Here a discretion is vested in the Court. Then -
the Court may also, if it think fit (unless a gnar-
dian have been appointed by the father), appoint
such person as aforesaid to be guardian of the
person of the minor. The exception assumes a

Act XL of

44
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enactment, to find Schedule I of that Act declar-

powerin the father to appoint a guardian by will. ] e Puoiab
"'he existence of this power as regards persons to | ing Act XL of 1858 to be in force in t 1? L\l] &
whom the Act applies, that is, minors not being He submits a list showing classes o pt-la(; g
Buropean British subjects, may be doubtful. 1t | whom he thinks the Courts should be preven et‘
may he observed, as in England, that the power of appurently,dby express declaration) from appoint-
appointing a testamentary guardian was conferred | ingas guardians. .
b};pSta:tut% (12 Car. II, c{mg. 24), and as by the Further on, he suggests that section .27 'of the
law of England no will made/by any person under | Act should be embodx‘ed as an expl:ma}tl]ouvua sle'c.-
the age of 21 years is valid, it follows that a father | tion 7 ; also, that the Courts should be allowed ¢ Ig;
while under that age, cannotnow by will dispose | cretion to refuse to grant a certificate to ]:m un
of the custody of his children. Then in thecase | person appointed by will, ﬂﬂ% -'“;dcgp all;“m’m_’l
o of a guardian appointed by the father, it would | inserted declaring that ﬁbue.ss 2 'OEI 1 g‘,a ‘c]n} s
appear that the Court has no power to remove | more weight than mere nearness ot relationship.
such guardian. The last clause of section 21 pro- 820. Uxar BAxkES H—
vides that ¢ the Court may also, for any sufficient suggests that the Court should be em_powered to
cause, remove any guardian appointed by the Court,’ reject an unfit person a.ppoiuted by will or deed.
thus indicating that the Courb has no puwer to Turther :—
remove a guardian appointed by the father. “The words ¢ near relative’ in the same sec-
Under the law of Iingland, a testamentary guar- | tion are rather vague, and further it is not clear
dian is subject to the control of the Court, both | whether the scope of the section is to select the
with respect to the property and the person of the | fistest person from among the relatives of different
infant, and the Court may remove him and appoint | "o equal degrees, or to appoint the nearest person
another guardian in his stead, or may without | fig for the post. I think it should be expressly
removing him appoint another person o have provided that brother of the whole blood and
the care of the infant (Chancery Practice, Vol. IT, | uncle should have prior right to the guardianship
p- 1194). It is obyious that there may be cases | of a mipor, unless they are unfit ; but in the case
in which it is very desirable that the Civil Court | ‘of distant relatives the Court should have full dis-
should have the power of removing a testamentary | cretion of selecting the fittest person, disregarding
guardian.” . the nearness of relationship.”

817. Tur Jupees or rue Carcurra Hicu Ie also suggests that where a minor has con-
Courr— siderable property the Court should hav&a power
(collectively) support Mr. Field’s sugeestion as tp am‘)omt moro L]‘mu one person to a l‘nm‘lstgr
to taking p‘zzverpt% remove a gu:u‘dim? tilppointcd L}'C ?”t,“t_c’_ if t];abl should })e deemed necessary in
by the fier. . the :nLelcsts of the minor.

: 318 ixtc»' JusTICE ToTTENHAN g%ﬂeastxln]lso gcghsul;g geshions by:296 foréot
: = f aragrap of précis;
s orites as fo@l'vs:— :md\ un Abhmad Shah, in paragraj I

“T would m. e it clear that, in cases of rival Sardar Gurdial Singh, in paragraph 297 of
claims to a certificate, preference should not | précis.] ; X
necessarily be given to any one claimant on the 321. LALLA Mapan Gorar— ;155[8\!‘ ;f

(=ActXXof

mere ground of nearness of kin to the minor, or
on the ground of sex. Tho nearest of kin may
often be the person to whom, for other reasons, it
may be 1nost objectionable to grant a certificate.
“I would also preclude the Court from enter-
taining any application for a certificate unless
satisfied that property needing protection is
actually in possession of the minor or of some
person on his or her behalf. I remember a case
i which the only property was in the possession
of adversaries, and the object of the application
was to try to induce the Court to direct the
Collector to take charge of the estate, which was
said to-be interest in land, in order that that
oflicer might undertake a troublesome and costly

suggests an addition to section 8 of Act XL of
1858 to the following effect :—

“The Court will not adjudicate merely on the
Collector’s report [see 22 W.R., 490], but must
satisfy itself as to the applicant’s fitness on legal
evidence ” [see 9 W. R., 555].

322. SARDAR GURDIAL SINGH—

“would give the Court power to enquire into
the character of any person, and to call for reports
from any Revenuc-officer, Magistrate 'or Police-
officer in the district.”’

[Please also see suggestions by Mr. Duthoit in
paragraph 291 of précis.]

323. Sir Cuarres TurNer—

lawsnit to recover possession for the minor.”
319. Lanta Mavan Gorar—

says that by Hindu law the duty of providing for

the care of the persons and property of minors de-

volves on the Sovereign, while by Muhammadan
- "law certain classes of relations have a prior right. | private trusts under the superintendence of the

This being the case, he thinks the inclusion of the | Official Trustee. If this proposal be accepted, the

rights of guardianship and minority in section 5 | Courts might, he suggests, be enabled to,appoint

of Act IV of 1872 (the Punjab Laws Act) was a | such officers, and in any case the Official Trastee

mistake ; also, that it is surprising, in view of that | to be manager of the property of a minor, 4

Aet XL of
referring to section 9 of Act XX of 1864 recurs ;“55;' % 1.0\.‘{
to a suggestion recently made by the Madras 15};2,C3.Q6_‘}'
High Court that there should be appointed in

every district a public officer to take charge of
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He considers that considerable relief would be
afforded to Revenue-officers by the creation of
the proposed offices, and that a commission, not
exceeding 5 per cent., would probably provide
suﬂiglent salaries and meet the costs of establish-
ment.

324, LarLs MapaN Gorar—

suggests, with reference to Mr. Justice Melvill’s
criticism on section 9 of Act XX of 1864 in his
Minute of 23rd August 1881, that the words “or
the like’’ mean “immoveable property (other than
village-land assessed with revenue, for which pro-
vision is made by placing it in charge of the
Collector), such as shops, katrés, warehouses,
&C-”
325. SarpAr GurDIAL SiNGH—

thinks the words “moveable property or houses,
- gardens or the like ”” were intended to mean (Z)
moveable property, and () immoveable property
other than land, of which the Collector could be
asked to take over the management.
326. Tue Hon’BLe Mr. Pavrn—
referring to Mr. Justice Melvill’s criticisms on
scctions 9 and 11 of Act XX of 18G4 in his
Minute of the 23vrd August 18S1, observes that
““the distinction between ‘houses, gardens and
the like’ and ‘land or any interest in land’ is
probably that between revenue-paying immove-
able property and that which does not pay revenue,
including in the category of revenuc-paying pro-
perty such as may be likhirgj by reason of
exemption.”

Act XL of 327. SArpAR GuRDIAL SINGH—
1838, s. 11

(=dct XX of suggests that a limit should be put to the guar-

1864, 5. 10.) dian’s allowance ; that, to encourage economy in
-administration, 1t should be calculated on net
profits, and not on income ; and that it should be
fixed at 20 per cent. His reason for selecting
s0 high a rate is that the remuneration would be
small on small estates.

328. LaLra Mapan GorAr—
observes, with reference to Mr. Justice Melvill's
remarks on the word “ aforesaid *’ in section 10 of
Act XX of 1864 (see Home Department, Judicial
Proceedings, No. 168 for October 1882), that in
the Bengal Act, section 11, it clearly refers to sec-
tion 10 of that Act and is not open to any mis-
construction. :

329, Lanpa Moman LALL AMp M1AN AspuLra—

referring Mr. Justice Melvill's criticism, say the
think the provision in section 10 of Act XX of
1864 excluding legal heirs and persons next in
succession from the guardianship of the person of
a minor, which does not occur in the Bengal Act,
ought to be embodied in the new Act.

330. SARDAR GURDIAL SINGH—

is of the same opinion.
[Please also see suggestions by Mr. Duthoit in
paragraph 291, supra (on pages 100 and 101).]

331. Mr, H. J. Sparrs— 7838, 5. 12
suggests that provision should be made— S ;cfgmsjrﬁ 't;f
(1) for cases in which only a small part of =™
the property cousists of land, and
(2) for cases in which the land is situated in
more than one district.

332. Basu Kovras CuuNDER GHOSE—
suggests that provision should be made enabling
the Collector to give up charge of ail estate taken
over by him under this section, when it would be
for the benefit of the minor to do so.

333. Mr. PrLuMer— Act X,L 106{'

1838, s.
suggests that a hal-yearly statement of account (=Ac Xx of
should be prescribed, as in Rule 15 of the Minors’ 864 s. 26.)
Rules framed for Mysore, instead of the annual
statement provided for by Act XX of 1864.

334. Tur Hon’srie Mr. O’SULLIVAN—
makes the following suggestions :— 55
“The administrator of the property should be
required to file annual accounts of receipts and
disbursements, and they should be open to inspec-
tion by any relative or friend of the minor, who
should be at liberty to bring to the notice of the
Court, by way -of petition, any neglect, default
or misfeasance of the administrator.”

335. Larnna MApAN GorAL—

suggests that the obligation to render accounts
should be extended to all guardians and adminis-
trators. [

336. Latra MoHuN Lanu AND Mia’N AspuLLa—
urge thut the provisions of sections 16 and 17
should be extended to all guardians and adminis= ]
trators, arguing that it may be very necessary to
provide against fraud or waste by those to whom
the sections do not at present apply.

337, Mr. Bemart Dan Bast—
suggests that section 16 should be extended to all
guardians ; also that any friend or well-wisher of ;
the minor should he allowed access to their
accounts. :

[Please also see suggestions by—

Mr. Justice Field, in paragraphs 258 and 314 of
précis ; _

The Judges of the Calcutta High Court, in
paragraph 315 of précis;

Khan Ahmad Shal, in paragraph 296 of précis
and

Sardar Gurdial Singh, in paragraph 297 of
précis.] :

338. Me. PLUMER— 'AdéXIf..ol :
suggests that for section 17 of Act, XX of 1864 2% w17 = =
$hould be substituted Rulo 16 of tho Minors’ g e dr).
Rules framed for Mysore, which requires that
surplus funds s_hall be deposited in the Distric oA \
Treasury and invested by the Court in public.

securities.

e, Tt
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339. Larra MapAaN GorAL—

writes :—

“‘Public securities’ denotes Government pro-
missory notes. I would suggest that this limita-
tion'be removed, and that it may be left to the
discretion of the Court to lay out the surplus in
any profitable manner that is suggested to it by
the administrator, e.g., in mortgaging landed pro-
perty or purchasing debentures or bank shares.”

s 340. Basu Kovras CEUNDER GHOSE—
considers it desirable to impose a penalty for the
enforcement of the provisions of this section
which are, he says, seldom obseryed.

_ [Please also sce suggestions by—
Sardar Gurdial Singh, in paragraph 297 of
préeis ; and

Lalla Mohun Lall and Midn Asdulla, in para-

graph 386 of précis.]

Act XL'of 341. Mg. JusticE F1ELD—

ﬁ’ifz ‘\Ii o Says it has been decided that when an application
1864, & 18.) forleave to deal with the property of an infant is
made under the second clause of section 18 of Act
XL of 1858, the Civil Court 1s bound to deter-
mine the question whether the proposed mode of
dealing with it would, if sanctioned, be for the
benefit of such infant, and that the petition should
contain all the materials reasonably required to
enable the Court to decide this question. He
gives a reference to /n re Srish Chunder Mulhapa-
dhya, L.L.R. 6 Cal., 161; S.C. 5 Cal. I.R., 501;
and Sikher Chund v. Dulputty Singh, I.LL.R. 5 Cal,,
363, and suggests that the substance of those de-
cisions might well be incorporated in the proposed
new Act. y

He further remarks apon this clause as follows,
as to the effect of neglecting to obtain the sanc-
tion of the Court:—

¢ Where a guardian has obtained a certificate of
administration under the Act, it has generally

* been held that any sale of the minor’s property
for which the Act requires the sanction of the
Civil Court, if made without such sanction, is
invalid and conveys no title (see the cases of
Surul Chunder v. Raj Kvshen Mukhery, 15 B.I.R.,
350, S.C., 24 W.R., 46; Paran Chunder Pal v.
Kuroona Moyi Dast, 7 B.ILLR., 90; Dabi Dutt
Sahoo v. Subhodra Bibee, LI.R. 2 Cal., 283;
Buchraj Ram v. Ram Kissen Singh, 11 C.L.R.,
345). In Manjiram v. Tara Singh (I.L.R. 3 All,
852) it was decided that a minor could nofi ratify
such a transaction. See to the contravy 7'il Koer
v. Roy Anund ICishore, 10 C.L.R., 547, where a
mortgage by a certificated gunardian, althongh
made without the saction of the Court, was upheld
the transaction being, under the circumstances,

s ' - considered a proper one.”

i 342, Latra MapaN Gopar—

uotes conflicting decisions on the question
whether this section applies to non-certificated

guardians.

343. Bapu Kovras CrunpER GHOSE—
writes :—

“The law, as it stands at present, contains no
directions as to how the Court should proceed
when an application for sanction is presented.
Generally the sanction is given on the represen-
tations of the administrator, bub this is not always
safe. The administrator, where he makes an
application of the kind, should be required to
prove the necessity for the sale, &c., by affidavit
or otherwise, and the assertions contained in his
affidavit should be tested by some officer of the
Court before the Court accords its sanction to
the sale, &c.”

[In regard to this section, please also see para-
graphs 104 to 138, under * Point I'V,” paragraphs
148 to 183, under ¢ Point VI,” and paragraphs
184 to 201, under ““ Point VIL.”’]

344. Tarza Mapan GoraL— ffjs‘lsb %
approves of Mr. Justice Melvill’s suggestions on (=de XX of
this section (see Home Department’s Judicial d b
Proceedings, No. 168 for October 1882, at foot
of page 24). .

345. Mg. Justice F'1enp— fgc_zSXL glf
Lo 583, 8. 2
writes : (—dct XX of

‘“In connection with section 21 of the Act, it 1864 s. 21.)
will be useful to consider the decision of the Full
Bench in the case of Nannee Bibee v. Khojah Sur-
war Hossein, 7 W.R., 522. It was here decided
that a certificate granted under section 7 of the
Act may be recalled summarily under the provi-
sions of section 21, and this without any action
having been previously taken in a regular suit
under the provisions of section 19 of the Act.”” -

(Please also see his remarks and those of the
Calcutta High Court in paragraphs 316 and 317
of précis, as to taking power to remove a guar-
dian appointed by the father.)

346. Lacra Mapan Gopar—

suggests that to meet Mr. Justice Melvill's objec-
tion as to the vagueness of the words “ or any
other person, as the case may be”’ (see Home
Department’s Judicial Proceedings, No. 168 for
October 1882, at foot of page 24) in section 21 of
Act XX of 1864, the words “or other fit person
within the meaning of scctions 24 and 10 should
be substituted for them (in the Bengal Act).

Ho further suggests that illustrations should be
inserted to the following effect :—

“ Llustration I.—The Court cannot summarily
remove a guardian who has not obtained a certifi-
cate. This should be done by a regular suit (see
II W. R, 370).

¢ Illustration IT—The grounds set forth in the
preceding portion as to the disqualifications of a
guardian should be held sufficient for removal.

 Illustration IIl.—Danger to the estate or
welfare of the minor should also be held sufficient

“Ilustration IV.—Where the conduct of ghe
guardian, though blameworthy, is not culpably
bad, the Court will pass orders to reculate his
conduct before removing him.” = :
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347.—SARrDAR GURDIAL SINGH—

would specify the three following reasons as justi-
fying removal of a guardian [? or recall of a cer-
tificate]:—

“(1) If he has wilfully neglected to perfrom
any of the duties impesed upon him by
law;

“(?) if he has been guilty of any other mis-
conduct which, in the opinion of the

Court, makes him unfit for the work;
and

““(3) if has formed-a collusion with persons
having interests adverse to those of the
minor, or who are enemies of the mi-
nor.”’

He would further allow any of the minor’s
friends or relations to apply to the Court for the
removal of the guardian onany of these grounds;
and would provide that if, after examining such
applicant, the Court sees reason to do so, it may
make an enquiry, and, if the matters set forth in
the application are established, may award the
applicant his costs out of the minor’s estate. He
adds : “ Of course the Court should have power to
putiish a wilful neglect, and power to have its
orders carried out.”

[Please also see suggestion by Khan Ahmad
Shah in paragraph 296 of précis.]

848. Liarra Mapan Goran—

(:_4',_¢"_1;_{- of Suggests that an explanation should be added to
i864, 5. 23.) the following effect :—

“ Fplanation.—The successor will be appointed
in the same way as the first man was appointed,
1. e., after issue of notice and enquiry.”

Act XL of 849.—SArDAR GURDIAL SINGH—
{‘f_",;cf‘\g{ of thinks provision should be made for the education

1864, s. 25.) of female as well as male minors,

[Please also see suggestion by Khan Ahmad
Shah in paragraph 296 of précis.]

Act XL of 350. Mgz. BaArcLay—

lé.’ict‘f‘{ of SUggests that the new Act should define the word
Y864, 5. 30" minor.”
2;:'53%? 4 351. Lara MADAN GorAL—

writes at some langth to show the desirability of
enacting & more suitable definition of “minor.””
He refers to the diffierent laws prevailing on this
point in India, and to conflicting decisions as to
the meaning of the definition given in section 26
of Act XL of 1858. He suggests that “minor”’
should be declared to mean any person (excepting,
apparently, Europeans whose personal law fixes
their majority at 21) who has not completed the
age of eighteen years. The objections to the
present definition which he specially mentions
are—

(1) that it does not conclusively show whether
it applies to minors regarding whom no
actlo2n has been taken under the Act; and

vI.—24

(2) that it provides for the Mufassal a different
law than that prevailing in the Presi-
dency-towns,

In order to meet the latter objection, he urges
that the new Act ought to be made applicable
to the Presidency-towns as well as to the Mufas-
sal.

852. UmAr BAkmsg— . 3
invites attertion to the rules in paragraphs 1 and
2 of section 8 of Act IX. of 1875, and their effect
where certificates of administration are granted
under Act XL of 1858, but makes no specific
suggestion for the amendment of the law.

353. SARDAR GURDIAL SINGH—

considers there can be no objection to the varying
rules as to majority prescribed by Act XL of
1858, section 26, and Act IX of 1875.

354. Mg. Begar! Larn Basu—

referring to Act IX of 1875 and other laws,
statutory and “ personal,” suggests that it would

save much confusion if one uniform age were fixed A
by statute for the attainment of majority; the

age so fixed being made applicable to all persons

and in all places throughout British India.

355. Mgr. J. Knox Wicnt—

suggests that the definition of ¢ minor” given in
Act IX of 1875 should be incorporated in the
proposed consolidated Act.

356. Mg. Justick FizLp— At XL of
invites.attention to the case of Fusihan v. Kujo, (’f"j'c ;’é‘;,
LL.R. 10 Cal, 15, in which it was held that the o 793/,
effect of section 21 of Regulation X of 1793, and & 9L :
section 27 of Act XL. of 1858, is that no person

other than a female shall in any case be entrusted

with the guardianship of a female minor.

357. SARDAR GURDIAL SINGI—

thinks section 27 of Act XTI, of 1858 is intended
to refer to the guardianship of the property as
well as of the person of minors. He suggests that
it should be amended so as to provide that no
guerdian shall be appointed for the person of a
female minor if she be married and her husband
be not a minor, provided she takes up her abode
with the family of her husbaud ; but that a guar-
dian for her property, if any, may be appointed,
unless her husband undertakes the management
of it.

He also suggests that to the clanse prohibiting
the appointment of a guardian (either of person or
property) for a minor whose father is living and
is not a minor, should be added a proviso that the
father is not otherwise unfit to manage his affairs,
for instence, by reason of lunacy, idiocy, renun-
ciation of worldly affairs, &c.

(Please also see his suggestion in paragraph
997 of précis.) 2

[Please also see suggestion by Lalla Madaa
Giopal in paragraph 819 of précis.] i,
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?;stL i 358. Mg. Justice Fienn— He doubts whether security could-be insisted on
(-—"A' "\-\— : if remuneration be not given to the guardian;
=Ac XX suggests that the question as to what orders S

of 1864, 8.33.)

made under the Act are appealable or not appeal-
able should be clearly settled. He invites atten-
tion to the conflict of decision between the cases
reported in 15 W. R., 492 and 22 W. R., 479.

359, Lanna Mapan Gorar—

suggests that an explanation should be added to
the effect: that every person who appeared in the
original proceeding would have a right of appeal.
This has, he says, become necessary in consequence
of a ruling, at page 256 of the 13th Volume of
Sutherland’s Weekly Reporter. He does not
think the right of appeal should be taken away,
as suggested by Mr. Justice West (see Home
Department’s Judicial Proceedings, No. 169 for
October 1882); remarking that it is a great
privilege and protection, and that there does not
appear to be any weighty reason for its abro-
gation,

360

would, in order to prevent needless litigation,
provide that there shall be no appeal from the
orders of the Courts excepting “orders of im-
portance, to be specially mentioned,” and that
there shall be no second appeal in any case.

SArRDAR GURDIAL SINGH—

but if gnardians of the property are remungrntcdi
as he trusts they may be (sce paragraph 201 of
précis), there would, he believes, be no difficulty
1n obtaining security from them. Secunby'should,
he thinks, be required in all cases in which the
value of the estate exceeds Rs. 250.

367. Basu Kovras CHUNDER GHOSE—
suggests that, as a check upon guardians, security
should be required from themn in every case.

[See also remarks by Mr. K. Barclay in para-
graph'152 of précis.]

368. Tur GovERNMENT OF BoMBAY—

forward for cousideration in counection with the
proposed legislation certain papers showing the
desirability of making provision to admit of
minors being sent to schools or colleges recognized
by the Local Government for the purpose, though
situated “ beyond the limits of the Presidency.”
What is desired appears from the papers to be
to take power to send a minor to the college in
Kolbdpur (a Native State).

369. As to Act IX of 1875, see remarks
paragraphs 850 to 355 of précis.

370. Mr. Wicran—

in Aet IX of
1875,

Code of Civil
Procedure,
Chapter

[Please also see suggestions by Mr. Duthoit in
paragraph 291 of précis.)

writes :—

e

Act IX of
1561,

Aot XX of
a0uy, 8 19,

361, Asto Act IX of 1861, see remarks by—

Mr. H Wigram, in paragraph 242 of précis;
and

Sir Charles Turner, in paragraph 253 of précis.

862. Tur Howx’sLk MR. O’SuLnivaN, THE
HoN’BLE MR. PauL anxp Mg. Justice Finp—

suggest that in the new Act the Court should be
empowered to require security from guardians
for their dealings with minors’ estates, Mr. Field
quoting the English practice in support of the
suggestion,

363. Mr. Jusmce OLDFIELD—

suggests that provisions should be inserted in the
new Act, similar to those in sections 78 and 79
of Act V of 1881, for taking bonds for the pro-
per administration of the estate, and for the
assignmeut of such bonds to enable fit persons to
sue upon them.

364. THE LIEUTENANT-GOVERNOR AND CHIEF
ComuissioNER OF THE Norrm-Westery Pro-
VINCES AND OuDH—

See his remarks on Mr. Justice Oldfield’s sugges-
tion, in paragraph 162 of précis. ?

365, MR. JusricE STRAIGHT—
concurs in. Mr. Justice Oldfield’s suggestion
except as regards guardians appointed in right of
will or deed.

366. Mr. DutroiT—
cansiders the absence of a provision regarding
the taking of security from administrators is one
of the most striking defeots in the existing law.

Civil Procedure Code to

“The provisions of Chapter XXXI of the XXX

Civil Procedure Code appear to me unuecessarily
complex, and T do not understand on what prin-
ciple a mother, if a co-defendant, is prevented
from representing her minor son (section 445).

“ All that is really required in a Procedure
Code is to provide that suits by and against minors
shall be brought and defended in the minor’s name
by a guardian «d litem appointed by the Court
and removable by the Court ; that no appeal shall
lie from the appointment of a guardian ad litem ;
that the guardian ad litem shall give a written
undertaking to be responsible for costs ; that he
shall not enter into any compromise of a suig
without the leave of the Court ; and that before
taking out execution of any decree he shall give
security to the Court that he will account to the
minor for the proceeds of the decree.

371. Sk CHARLES TURNER—
says that great difficulty is felt in securing the
proper representation of minors when creditors
take proceedings against their property as re-
presenting the effects of deceased debtors. The
person. who would by law be entitled to the
guardianship may refuse to act, and no relative or
friend may be found who is willing to do so,
while the Court may not think it its duty to aid
the creditor by appointing & guardian ad litem,
although the probable consequence of its not
doing so would be to increase the debt by allowine
interest to accumulate. Moreover, when ch
Court is constrained to appoint a stranger to act
as guardian ad litem, no power is given by the
make provision for the

A3
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costs of securing for the person appointed the | [In regard to this chapter, please also see para-
means of obtaining professional assistance and | graphs 47 to 69, under “ Point II,”’ and para-
defending the suit. In the Madras High Court | graphs 139 to 147, under ¢ Point V.’ >

the following course has been pursued :— { [See also remarks by—

“If no relative or friend is found, who is wﬂlinrr! Mr. . Barclay, 1 h 7 of préeis;

to appear as guardian ad litem, the Court wili Mr. Jussice I-‘i}(,;l(l]u i?la;?,%;;pmp{x ]GI:JE pré::is;
r,m‘the aplphc:c‘tmu' of thc:, p]:unt:li‘f, appoiut an! My Justice Oldﬁéld in paragraph 19 of précis;
of'h'cer of the Court guardian ad litem, on the con- | Mr, Justice Sbmi«hc’ in pm'a?rmph 20 of précis;
dlfilOll that the plaintiff undertakes to provide the Mr. H. T\ Rivaz Oiu ’[mmgmpch 32 of prééis g
officer so appointed with funds reasonably suffi- | ) ‘Cl of C S e f the Central Provi
cient to enable him to defend the suit. If the| f‘ o 11(‘, ()l?lmlssnouel’o‘ bl
p]am_tiff fails to provide funds, the order for the | €S2 1% pal.agmp gcRprecisy 2

appointment s discharged. If, on the otherhand, |  the Resident at Hyderabad, in paragraph 46 of

P

the funds are found and the plaintiff eventually | précis ; and

succeeds, he would be allowed to receive the money | Khan Ahmad Shah, in paragraph 296 of pré-
as part of his costs in the cause” He adds:|cis:) &
“ But generally, if not in all cases, when the order |

has been made, a person who would by law be
entitled to the guardianship or to whom the Court | 37+ In the following paragraphs (375 to 386)
would have committed the guardiauship comes |are noted remarks regarding the Hindu joinb

The Hindu
Jaint Family
System,

Em:wm-d and applies that the order appointing an | family system, and the upplication of the Minors’
officer of the Court may be discharged and the | Acts to it.

“applicant appointed.”

Siv Charles Turner suggests that some provi-
sions of this nature should be introduced into the
Civil Procedure Code for the guidauce of the
Courts.

He further suggests that it would be desirable
to declare that on an application for leave to sue
on behalf of a minor in formd pawperis the Court
is to have regard to the circumstances of the
minor and not of the next friend. The law has
heen so interpreted by the High Court, but is not,
he says, generally understood.

And he expressos a doubt as to whether the
“local laws” referred to in section 4G4 of the
Code include the Minors’ Act, 1X. of 1861, which
is a “ general” Act.

372, Mg. Justice WEsT—
suggests that, in order to check a practice by
which, for the purpose of harassing people inter-
ested in & minor, a pauper next friend is put for-
ward to institute a suit agaiust those having
charge of his property, a discretion should be
allowed to the Courts to require security for costs
from pauper next friends.

He further says it is doubtful at present whe-
ther the next friend is to be regarded as a princi-
pal in the litigation, or whether the infant is_the
principal, and suggests that this point should be
made clear, observing that the case of an infant
who is principal with a pauper next friend is
common, while a pauper infant with a next friend
of competent meaus is 1ot uncomuon.

373. Tur Hox’sLe Mr. Paun—

suggests that, in order to puta stop to vexatious,
frivolcus and other improper litigation, the next
friend should, in certain classes of cases, be re-
quired to satisfy the Court that the suit will be
really and not merely technically for the benefit
of the minor, and that the Court should see that
its orders are for the minor’s benefit, in the same

way as in the English Courts of Equity.

375,
is averse to any legislation which would render 16
compulsory on the Civil Courts to interfere in the
case of all minor members of an undivided family ;
but at the same time he thinks occasions do avise
when such interference is necessery, and he
quotes a case showing this,

He suggests that “the District Court shoald
have power to direct that a suitable provision be
made for the maintenance and education of minor

members of an undivided family swhenever occa-
sion avises for its intorference.”

Mr. WiarAM—

(Please also see his suggestions in paragraphs
107 and 242 of précis.)

376. T'ur Hox’srk MRr. Q’SULLIVAN---
writes :—

“The managing male member of an undivided
Hindu family subject to the law of the Mitak-
shara should not be required to take out a certi-
ficate in respect of the undivided share of a minor
member of the family; but in case of malversa-
tion or mismanagement by the managing member
a suit on behalf of the minor for a partition and
delivery of his share should be permitted, as is
the case at present; and, when the partition 1s
effected, a certificate of administration should be
granted for the share of the minor.”

377. Me. Jusrice West—
says the law with regard to Hindu minors, mem-
bers of joint fawmilies, as hitherto conceived by
the Courts in India, has recently been quite
differently expounded by & judgment of the
Judicial Committee of the Privy Council (Doorga
Persal v. Kesho Persad Singh, Tn. R., 9 I. A,
at page 30).  He shows that that judgment will
upset the existing state of things, by introducing
a new limitation on the powers of fathers and
other guardians who are really in the position of
co-owners and are mot mere guardians in the
restricted sense. He suggests that this matter

—

—
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should be taken up promptly, and that guardians
of this kind should be allowed to defend suits
against minors without a certificate.

878. SIR CHARLES SARGENT—

thinks that in the case of the Hindu joint family
the only satisfactory course would be to distin-
guish between family and separate property. In
regard to the former, he suggests that until a case
of fraud or abuse of powers is bronght to the
notice of the Court by regular suit, the charge of
the minor’s interest should be left to such per-
sons as would be entrusted with it according to
Hindu law and usage. In regard to the latter,
please see his remarks in paragraph 223, supra.
379, Mg. JusriCE MELviLL—

concurs with Sir Charles Sargent on this question,
and explains that he did not intend by his Minute
of August 1881, to recommend that the mana-
ger of a joint Hindu family should be compelled
to take out a certificate of administration of the
share of a minor co-parcener.

880. Tue Hon’nLE MR. PavL—

says the adoption of the proposal noted as Point
I (see supra) would be very inconvenient in the
case of a Hindu joint family, as the introduc-
tion of a guardian from outside would cause
discord and probably waste on the part of other
members of the family.

(Please also see his remarks in paragraph 255,
supra.)

381. Mz. Jusrice FieLp—

quotes cases showing the final decision of the
Caloutta High Court and the decision of the
North-Western Provinces High Court to be that
Act XL of 1858 does not alter or affect any pro-
vision of Hindu or Muhammadan law as to
guurdians who do not avail themselves of that
Act. e

He suggests that: the effect on those decisions,
and also on the cases quoted by Sir Michael
Westropp in his Minute of 19th November 1881,
(Home Department’s Judicial Proceedings, No.
170 for October 1882), of the Privy Council case
quoted by Mr. Justice West (see paragraph 877,
above) should be considered.

(Please also see his suggestions in paragraph
258, supra.) .

382. MR. JusTicE ToTTENHAN—
thinks it would be inconvenient that, where the
minor’s estate consists of a share in joiut undi-
vided family property managed by a kurtg, any
gth:: person should be allowed to obtain a certi-
cate.

383, Tur Junars or THE CAncurra HieH
Courr—

(collectively) suggest  that provision should be
made by which, on due cause shown, the new
Act might be employed for the protection of a
minor member of an undivided Hindu family
against the frand or extravagance of the co-par-

ceners, a course \vhiclx, as pointed out by Sir
Michael Westropp (see his Minute dated Novem-
ber 1881, Home Department’s Judicial Proceed-
ings, No. 170 for October 1882), it has been held
by the Courts, cannot be adopted under the
existing law,”

[Please also see their remarks in paragraph 80,
supra.]

384. Sk R. STUART—

strongly approves of the doctrine expounded in
the case of Heit Singh and another v. Thakur
Singh. and others, High Court Reports, North-
Western Provinces, 1872, page 57, that ““section
2, Act XL of 1858, does not preclude the natural
and legal guardian of a Hindu minor from dealing
with his property within the limits allowed by
the Hindu law without having acquired a certi-
ficate of administration from the Civil Court ;”
and trusts that the application of this doctrine in
the future will not be interfered with by any
legislation on the part of the Government of
India.
385. LALLA MADAN Gorar—

thinks it very desirable in the interests of minor
members of Hindu joint families that the existing
rulings declaring that no application for appoint-
ment of an administrator can be made in their
case under section 3 of Act XL of 1858 should be
disregarded and words introduced to admit of ap-
plications being made in such cases. He says
that, in spite of these rulings, such applications
are sometimes admitted even now. He urges
that it would be easy to fix the minor’s share, and
that there need be no hardship, as the .mana-
ger under the Hindu law would usually be the
person to whom the certificate would be granted.

386. SARDAR GruRDIAL SINGH—

thinks it would be necessary in some cases that the
Court should have power to appoint a guardian
Wwhere a minor has merely a joint interest with
others, and he would definitely give the Courts
discretion to move in such cases whenever they
think it proper to do so.

[For further references to the Hindu joint
family system, please see romarks by—
Mr. E. Barclay, in paragraphs 7 and 219 of
précis ;
Mr. Hutchins, in paragraph 71 of précis ;
Sir Charles Turner, in paragraphs 77, 22] and
253 of précis ;
Mr. T. T. Allen, in paragraph 79 of précis ;
Mr. Duthoit, in paragraphs 84 and 291 of
précis ;
Mr. R. J. Crosthwaite, in paragraph 91 of
précis ;
Mr. Behari Lal Basu, in paragraphs 92 and 307
of précis ;
_the Chief Commissioner of the Central Pro-
vinces, in paragraph 94 of précis ; and,

Mr. G. Muthaswamy Chettiar, in paragraph

251 of précis.]
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387. Mr. R. Ry. A. L. V. Ranana PuntuLu
GARU, SupoRDINATE JUDGE, Mabura—
agrees with the views expressed by Mr. Justice
West in his Minute dated 21st August 1881
(Home Department’s Judicial Proceedings, No.
169 for October 1882), as to the direction which
legislation should take.

388. Tur GOVERNMENT oF MADRAS—
concur in the remarks submitted by Mr. Flutchins.

389.

Tne Puisye Jupces or Tuk Mapras High
Courr—

» concur in the remarks submitted by Sir Charles

Turner.
390.

“do not desire to add any further observations'
to those made in the Minutes by the Judges of

TrE GovERXMENT OF BoxBAY—

. the Bombay High Court.

391, Mr. Justice TorTeENan—
agrees generally in Mr. Justice IMield’s recom-
mendations. .

392, Mg. Justice TYRRELL—
“cntirely concursin these views” (i.c., apparently,
those of Mr. Justice Straight). '

393. Mr. Justice Bropnursr—
concurs in the remarks recorded by Mr. Justico
Straight.

394,  Mg. Durnorr—
remarks that his opinion is restricted to the cir-
cumstances of the North-Western Provinces and
Oudh.

395. Tne LIeuTENANT-GovERNOR AND CHIEF
CoxissioNer oF THE Norri-WESTERN PROVINCES
AnD OupH—
invites attention to Mr. Sparks’ suggestions.

e suggests. that it is very necessary to take
every opportunity of consulting both the Ku-

ropean and the Native community on the proposed
legislation, through persons qualified to represent
their feelings and intergsts, and that thé best way
of effecting  this is to state points and propdsals
briefly and clearly for consideration by persons *
unaccustomed to handle legal questions.

396.  Larta Mapax Goran—

in submitting his memorandum, remarks that
although some of the proposals which he has
made may, if adopted, cause inconvenience at first,
their adoption would be justified by the result.

397. Laira Gieounanrr Lar— ‘
coucurs generally in the remarks submitted by
Lalla Madan Gopal.

398. CoLoNEL GURDON—

specially commends to notice the memorandum ot
Muhammad Latif, Extra Assistant Comissioner
of Jhang. ‘ :

399. MaJoR-GENERAL PLAYFATR, OFFICIATING
CoMMISSIONER, JABALPUR DIvisIoN—
endorses the opinion submitted by Licutenant-
Colonel Grace, Deputy Commissioner of Jabalpar.

400. Tue Crrer CoMMISSIONER OF PHE CENPRAL
Provincrs— :
concurs generally in the views expressed in the
Government of India’s Resolution.’ ¥

401. Mr. C. A. Erurorr, Cuirr CoMMISSIONER +
or ASSAM— L
expresses no opinion, as he is unfamiliar with the
working of minors’ law. Pt
- 402. Tue Curer CoMMissIONER OF CooRG-—
gives no opinion, & .

< SIMLA ; )
The 12th August 1885, §

S. HARVEY JAMES,

.G W,

Orfg. Secretary to the Government of Tniliz,

y1.—25
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