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PARNE VI

BILLS OF THE GOVERNMENT OF INDIA.

LE G_ISLATIVE DEPARTMENT.

The following Bill was introduced into the
‘Council of the Governor General of India for the
purpose of making Laws and Regulations on the
23rd December 1833, and was referred to a Selecs
Committee :—

’ No. 20 of 1885.
A Bill to amend Act XXX VI. of 1858.

Whereas it is expedient to amend At XXX VT.
of 1858 (anm Act relating to Lwnatic Asylwms);
It is hereby enacted as follows:—

1. After section 18 of the said Act the following
section shall be inserted, namely :—

“When an Executive  Government has mot
established within its limits a public asylum for
the reception and detention of lunatics under this
Act, the Governor General in Council may, from
time to time, appoint an asylum established in
British India beyond those limits to be an asylum
to which a Magistrate or Judge exercising juris-
diction within those limits may send lunatics as

-

vi.—1

to an asylum established under this Act for the
division in which his jurisdiction is situate.”

STATEMENT OF OBJECTS AND
REASONS..

In some of the smaller Provinces, such as Coorg
and the Andaman and Nicobar Islands, the Local
Governments have not established asylums under
Act XXX VI. of 1858 for the reception and deten-
tion of lunatics. Occasions have, however, arisen
on which inconvenience has been experienced by
reason of there not being asylums to which Magis-
trates exercising jurisdiction in those Provinces
may send Innatics under the provisions of the Act.

" The object of this Bill is to enable the Goyernor
General in Council to, appoint asylums to which

lunatics may be sent from those Proyinces,

(Signed) S. C. BayLey.
The 18th December 1885. .

S. HARVEY JAMES,

In i
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BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
18th December 1885 :—

No. 19 of 1885.

THE PROVINCIAL SMALL CAUSE
COURTS BILL, 1885.
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FIRST SCHEDULE.—ENACTMENTS REPEALED.

SECOND SCHEDULE.—SuITS EXCEPTED FROM
THE COGNIZANCE oF A CoURT oF SMALL CAUSES.

A Bill to consolidate and amend the law relating
to Qourts of Small Causes established beyond,
.the Presidency-towns.

‘WHEREAS it is expedient to consolidate and
amend the law relating to Courts of Small Causes
established beyond the local limits for the time
being of the ordinary original civil jurisdiction
of the High Courts of Judicature at Fort William

hereby enacted as follows:— ‘

CHAPTER 1.
PRELIMINARY.

- 1. (Z) This Act may be called the Provincial
" Short title, local extent Small Cause Courts Act,
and commencement, 1886. .

V of 1874. (2) It extends to the whole of British India
o except the scheduled districts as defined in the
Scheduled Districts Act, 1874; and

; {3} It shall comeinto force on the first day of
~ July 1886.

2. (1) The enactments specified in the first
; schedule to this Act are
repealed to the extent
mentioned therein.

(2) But all Courts constituted, limits fixed,
ntments, declaration and rules made, juris-
on and powers conferred, forms prescribed,
ions given and notifications published under
X1 of 1865 (an Act to consolidate and amend
aw relating to Gourts of Small Causes beyond
( ils of the ordimary original Civil juris-
ke High Courts of Judicature) shall,
nay be, be deemed to have been respect-
nstituted, fixed, made, conferred, pre-
nblished under this Act.

d

Repeal.

in Bengal and at Madras and Bombay; It is

The Provincial Small Cause Cowrts Bill, 1885.
(Chapter II.—Constitution of Courts of Small Causes.—Sections 1-6.)

Saving of procedurc and
jurisdiction ~ in  certain
cases.

3. Nothing in this
Act affects— .

@) any proceedings prior to decree in any [Act XIV,
( zgnit ?ulstibuted l?ef(l)re the day on which 1852 s. 3.]
this Act comes into force or any. proceed-
ings after decree which were commenced
before and were pending on that day ;
(1) the provisions of the Army Act, 1881, %1.4 &_4558
section 151; or [,\lﬁé’fv, .
1882, s. 1,
and Act XT,
1865, 5. 49.]
(c) the jurisdiction of a Cantonment J oint [Act XI,
Magistrate invested with civil jurisdiction i?""\’ci‘fw?'
under Act IIT of 1859, or of a_Magistrate 1550.]
having jurisdiction under any law for the
time being in force with respect to debts
or other claims of a civil nature, ov of Vil-
lage Munsifs or Village Panchdyats under
the provisions of the Madras Code.

=

4. In this Act, unless there is something repug- [New.]
nant in the subject or %a& Regs.
context,— 81(:',:11(1 Vof

(Z) “ Court of Small Causes >’ means a Court of
Small Causes constituted under this Act :

(2)  District Court” means a principal Civil

Court of original jurisdiction :

“ district’” means the local limits of the

jurisdiction of a District Court :

(4) “value”’, used with reference to a suit, »
means the amount or value of the subject-
matter of the suit : and

(6) “local anthority ” means any municipal
committee, district board, body of port
commissioners or other authority legally
entitled to, or entrusted by the Govern-
ment with, the control or management of
any municipal or local fund.

Definitions.

@

~

CHAPTER II. :
CoxnstITuTION 0F COURTS OF SMALL CAUSES.

5. (1) The Local Government, with the provious [Act XI,
sanction of the Governor 1865, s. 3.3} ¢
General in Council, may,
by order in writing,
establish- a Court of
Small Causes at any place within the territorics
under its administration.

(@) The local limits of the jurisdiction of the
Cour shall be such as the Local Government
may define. :

6. (Z) When a Court of Small Canses has [Act XI,
been established, the 1865 s- 131
- Local Government shall,

‘By order in writing, appoint a J udge of the Court.

(2) The Judge may be the Judge of one Court
of Small Causes or of two .or more such Courts,
as the Local Government directs,

Establishment of Courts
of Small Causes, and local
limits of their jurisdiction.

Judge.
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The Provincial Small Cause Courts Bill, 1885.
(Chapter II.— Constitution of Cowrts of Swmall Causes.—-Sections 7-16.)

[Act XT,

1865, 5. 14.] 7. (I) A Judge who is the Judge of two or

more such courts may fix
the times at which he
will sit in each of the
Courts of which he is

Appointment of times
of sitting in certain cir-
cumstances.

Judge.

(?) Notice of the times shall be published in
such manner as the High Court directs.

8. (Z) The Local Government, with the pre-

vioussanction of the Gov-
ernor General in Council,

[Act XT,
1863, s. 15,
and A<t

= Additional Judge.
¢ XVII, 1875,

s. 94.] may, by order in writing, appoint an Additional
Judge of a Court of Small Causes.
[Act VI, (2) The Additional Judge shall discharge such

1871, 5. 7.1 of the functions of the Judge as the Judge

directs.

[ef, Act XIV,

(3) The Judge may withdraw from the Addi-
1882, 5. 25 <

" tional Judge any business pending before him.
(4) 'When the Judge is absent, the Additional
Judge may discharge all or any of the functions
of the Judge.

[New.]

[ActXI, 1865,

ss, 29, 30 &

31, Power to require two
Judges to'sit as a bench.

9. The Local Government may, by order in
writing, direet that two
Judges of Courts of Small
Causes, or a Judge and
an Additional Judge of a Court of Small Causes,
shall sit together for the trial of such suits cogniz-
able by a Court of Small Causes as may be de-
scribed in the order.
[ActXI, 1865,
&8, 32, 83 and .
34.] Decision in case heard by
a bench,

10. (Z) Where two Judges, or a Judge and an

Additional Judge, sitting

together under section 9,

are of the same opinion
as to a decree or order to he made, the decree or
order shall follow their opinion.

(2) If they differ as to a question of law or
usage having the force of law, or in construing

*  a document the construction of which may affect
the merits, they shall draw up and refer, for the
decision of the High Court, a statement of the
facts of the case and of the point on which they
differ in cpinion, and the provisions of the Code

XIV of1882. of Civil Procedure applicable to a reference to
the High Court shall apply.

3) 1f they differ on any matter other than a
matter specified in sub-section (2), the opinion
of the Judge who is senior in respect of date of
appointment as Judge of a Court of Small Canses,
or, if one of them is an Additional Judge, then
the opinion of the Judge sitting with him, shall
prevail.

[Act XVITI, (4) For the purposes of sub-section (9), a

1884, 5. 5.] ~ Judge permanently appointed shall be decmed
senior to an officiating Judge.

[ActX1,1865, 11. () The Judge of a Court of Small Causes

g ]35: 36and shall, if the Local Goyv-

§e: ernment divects, appoint
an officer to be called the Registrar. '

(2) The appointment shall be subject to the
sanction of the Local Government.

S —

Registrar,

(3) Where a Registrar is appointed, he shall
be the chief ministerial officer of the Court.

(4) The Local Goverment may, by order in
writing, confer upon the Registrar, within the-:
local limits of the jurisdiction of the Court, the
Jjurisdiction of a Judge of a Court of Small
Causes for the trial of suits of which the value -
does not oxceed twenty rupees. : ‘:

(5) The Registrar shall exercise the jurisdic- !
tion subject to the general control of the Judge. g

8

12. (Z) Subject to the sanction of the Local [ActXI 1805,

tovernment, the Judge # 41.] (

of a Court of Small ek

Causes may appoint an officer to be called the 3
Clerk of the Court.

(2) A Registrar of a Court of Small Causes

may also be the Clerk of the Court. :

13. Subject to the sanction of the Local Gov- [ActXT, 1865, ]
ernmerit, the Judge of a ™ * 1 |

Cowrt of Small Causes

may appoint as many other ministerial officers as

may be necessary.

14. () The ministerial officers of a Court of [l‘s\;',‘ '\HV]-,” :
Small Causes shall, in = " ™"
addition to any duties
mentioned in this Act, or
in any other enactmentfor the time being in force,
as dutics which are or may be imposed on any
of them, discharge such duties of a ministerial
nature as the Judge directs. h
(?) The High Court may make rules consist- [Aet XVIII,
‘ent with this Act, and with any other enactment ('J'.)'"j“' -
for the time being in force, conferring and impos- ~ * © ;
ing on the ministerial officers of a Court of Small
Causes such powers and duties of a nou-judicial
or quasi-judicial nature as it thinks fit, and re-
gulating the mode in which powers and duties so
conferred and imposed shall be exercised and
performed. |
15. (1) A Judge, Additional Judge or Registrar [ef. Act =
% i of a Cm%-b of Small ;\q\':{ll"a";i‘:’{;
Causes may be suspended 37,1 v
or removed from office by

Clerk of Court,

Other ministerial officers.

Dutics of ministerial offi-
cers.

Suspension and  removal
of oflicers,

the Local Government:.

(2) The Judge of a Court of Small Causes may
suspend the Registrar of his Court if there appears
to him to be urgent necessity for so doing, and
may suspend or remove from office, or fine in an
amount not exceeding one month’s salary, any
other ministerial officer of his Court who is guilty
of misconduct or neglect in the performance of
his duties, ,

() A fine imposed under sub-section (2) may,
if the order imposing it so directs, be recovered
by deduction of the amount thercof from any ?:):f}
salary which may be or become due to the officer
fined. :

16. (1) A Judge, Additional Judge or min
terial officer* appoint
under this Act shall
during his tenure
office, either b

Penalty on Judge or
ministerial officer practis-
ing or trading.
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or as a partner of any other person, practise or
: act, either directly or indirectly, as an advocate,
- vakil, attorney, pleader or other legal practitioner,
or be concerned, cither on his own account or
for any other person, or as the partner of any
other person, in any trade or profession.

(2) If a Judge, Additional Judge or ministerigl
officer aforesaid practises, acts or is concerned in
any trade or profession, in contravention of the
provisions of sub-section (Z), he shall be deewed
to have committed an offence under section 168
of the Indian Penal Code. i

() Nothing in this section shall be deemed to
prohibit a Judge, Additional Judge or ministerial

o officer from "being a member of an incorporated
25 or registered company.

e

&

B CHAPTER III.
: Jurispicrion oF Courrs or SMALL CAUSES.

17. (Z) A Court of Small Causes shall not take
cognizance of the suits
specified in the second
schedule to this Act.

(2) Subject to the exceptions specified in the
said schedule, all suits of a civil nature of which
the value does not exceed five hundred rupees
shall be cognizable by a Court of Small Causes.

(2) Subject to the exceptions aforesaid, the
Local Government may, by order in writing,
direct that all suits of a civil nature of which the
value does not exceed one thousand rupees shall
be cognizable by a Court of Small Causes men-
tioned in the order.

Cognizance of suits by
Courts of Small Causes.

18. Save as expressly provided by this Act or
‘by any other enactment
for the time being in
force, a suit cognizablo
by a Court of Small Causes shall not be tried by
any other Court having jurisdiction within the
local limits of the jurisdiction of the Court of
Small Causes,

Exclusive jurisdiction of
Courts of Small Causes,

CHAPTER 1V,

PrACTICE AND PRoCEDURE oF COURIS OF SMALL
Causks.

19. The procedure prescribed in the chapters and
sections of the Code of
Civil Procedure specified
in the second schedule
annexed to the said Code, as amended by this
Act, shall, so far as those chapters and sections
are applicable, be the procedure followed in a
Court of Small Causes in all suits cognizable by it :
" Provided that—

(@) where the applicant for a review of
judgment was the defendant or one of
the _giefeqdaqts, the Court shall not grant
his application unless, at the time of
presenting the application, he deposits in
the Court the amount due from him

Application of the Code
of Civil Procedure,

nnder the decree or order ; and

The Provincial Small Cause Courts Bill, 1885.

(Chapter IV.—Practice and, Procedure of Courts of Swmall Causes.—Sections 17-23.)

(b) where a person to be arrested or pro-
perty to be attached under section 648 of
the ‘said Code resides or is situate within
the local limits of the ordinary original
civil jurisdiction of the High Court of
Judicature at Fort William in Bengal or
at Madras or Bombay, or of the Recorder
of Rangoon,-the copy of the warrant of [cf. Act X1V,
. - Pt 1882, ss. 86
arrest or of the order of- attachment, and 993]
the probable amount of the costs of the
arrest or attachment, shall be sent to the
‘Court of Small Causes of Calcutta,
Madras, Bombay or Rangoon, as
the case may be; and that Court, on
receipt of the copy and amount, shall
proceed as if it were the District
Court,

20. Ixcept in a case of set-off, a written state- [Act XI,
ment shall not be received 1565, s- 18 ;

: '8
unless required by the ?ggf:tg}il'
Court.

21. If it appears to a Court of Small Causes [Act X1,
that a judgment-debtor 1865, - 20.]
under its decree has not,

within the local limits of

the jurisdiction of the Court, moveable property

sufficient to satisfy the decree, it may, on the
application of the decree-holder, send the decree

for execution to another Court in the manner

provided by the Code of Civil Procedure, sec- X1V of
tions 223 and 224 1882.

22. Suits cognizable by the Registrar under [Act XI,
section 11, “sub-section 1865 s.41.]
(4), shall be tried by him,

; and decrees passed there-

in shall be executed by him, in like manner in

all respects as the Judge might try the suits, and

execute the decrees, respectively : C

Provided that the Judge may transfer to his
own file, or to that of the Additional Judge if an
Additional Judge has been appointed, any suit

S

Exclusion of written

statements.

Transfer of decrees to
other Courts for execution.

Trial of suits by Regis-
trar.

or other proceeding pending on the file of the N

Registrar.

23. (Z) When the Judge of a Court of Small [Act XT,
Admission, return and Causes is absent, and an 1805, 5. 37.]

rejection  of plaints by Additional Judge has

R%’lfh‘m'- not been appointed or,

having been appointed, is also absent, the Re-

gistrar may return or reject a plaint for any

reason for which the Judge might return or

reject it.

(2) The Judge may, of his own motion or on
the appplication of a party, return or reject a,
plaint which has been admitted by the Registrar,
or admit a plaint which has been returned op
rejected by him :

Provided that, where a party a lies f
return or rejection or the}) adxiissg})n of aoglagg‘:
under this sub-section, his application shall be
made at the first sitting of the Court after the

day on which the Registrarad itt .
or rojected, the pla.ing mitted, qr returngd



[Act XI,
1865, ss. 38
-and 43.]

[Act XTI,
1865, s. 39.]

)

b At XVIII,
€884, 1. 43.]

XV of
1877

[Act XI,
1865, s. 45.]

[Act XI,
1865, s. 21.)
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(Chapter V.—Supplemental Provisions.—Sections 24-38.)
24. (1) If, before the date appointed for the CHAPTER V.

hearing of a snit, the
defendant or his agent
duly authorised in that
behalf appears before the Registrar and adwmits
the plaintiff’s claim, the Registrar may, if the
Judge is absent, and an Additional Judge has
not been appointed or, having been appointed,
is also absent, pass against the defendant, upon
the adwmission, a decree, which shall have the
same effect as a decree passed by the Judge.

Passing of decrces by
Registrar on coniession.

2) Where a decree has been passed by the
Registrar under sub-section (), the Judge may
grant an application for review of judgment and
re-hear the suit, on the same conditions, on the
same grounds and in the same manner as if the
decree had been passed by himself.

25. () It the Judge is absent, and an Ad-

ditional Judge has not
Y been appointed or, hav-

ing been appointed, is
also absent, the Registrar shall receive applica-
tions for the execution of decrees and orders
made by the Court of which he is Registrar or
sent to that Court for exccution, and may, sub-
ject to any instructions which he may have re-
ceived from the Judge or, with respect to decrees
or orders made by an Additional Judge, from the
Additional Judge, make any orders in respect of
the applications which the Judge might make
under this Act.

Execution of decrees b
Registrar,

(2) The Judge, in the case of any decree or
order with respect to the execution of which the
Registrar hag made an order under sub-section
(Z), and the Additional Judge, in the case of any
such decree or order made by himself, may,
within fifteen days from the date of the order of
the Registrar or of the execution of any process
issued in pursuance of that order, reverse or
modify the order, either of his own motion or on
the application of a party.

2) The period of fifteen days mentioned in
sub-section (2) shall be computed in accordance
with the provisions of the Indian Limitation
Act, 1877.

. 26. The Clerk of the Court shall, subject to
the orders of the Judge,
and of the Registrar if a
Registrar has been ap-
pointed, receive plaints and applications, issue
summonses and notices, and, unless the High
Court has ordered otherwise, take charge and
keep an account of all moneys and securities for
money paid or delivered into or out of Court.

Functions of Clerk of
Court.

27. Save as in this Act expressly provided, a
= decree or order made
orimality of decrees and  ypger ¢he foregoing pro-
: ; visions of this Act shall

be final.

SUPPLEMENTAL PROVISIONS.

28. The Local Government may fix the place [Ad
or places, within the local
limitsof thejurisdiction of
a Court of Small Causes,
ab which the jurisdiction shall be exercised.

29. A Court of Small Causes shall be subject [Act XT,
PLe to the control of the f)is- ig?ka"‘
of%‘g’ﬁ‘{%ﬂﬁ:‘g} of Courts  ¢1ict Court and to the Agt
superintendence of thes. 90
High Court, and shall—
() keep such registers, books and accounts :
as the High Court preseribes; and

(b) comply with such requisitions as may be

made by the District Court, the High

Court or the Local Government for re-

cords, returns and statements in such form

and manner as the authority making the
requisition directs. _

380. A Court of Small Causes shall use a seal of [Act XT,
such form and dimensions 1865, 8- 4.
Seal as are prescribed by the 3

* Local Government.

Place of sitting,

31. The Local Grovernment may, by orvder in [Act XI

Abolition of Courts of wribing, abolish a Court 1895, & 3.
Small Causes. of Small Causes. 3

32. () Nothing in this A.ct shall prevent the [Act Xl;é,
Local Government from 1865, 8.
appointing a person who
is & Judge or Additional
Judge of a Court of Small
Causes to be also a Judge of any other Civil
Court subordinate to a District Court, or to be
a Magisirate of any class. ¢ :

(2) When a Judge or Additional Judge is so
appointed, the ministerial officers of his Court
shall, subject to such rules as the Liocal Govern-
ment may make in this behalf, be deemed to be
ministerial officers appointed to aid him!in the
discharge of his duties as the Judge of the other
Civil Court or as a Magistrate. :

83. (1) So much of Chapters IIL and IV of [New
this Act as relates to the
nature of the suits cogni-

zablo by Courts of Small

Causes, to the exclusion

of the jurisdiction of other Courts in those suits,
to the powers and procedure of Courts of Small
Causes, and to the finality of the decrees and
orders of those Courts, applies to Courts invested
under any enactment for the time being in fo
with the jorisdiction of 2 Court of Small Ca
when the Courts are exercising that jurisdi

(2) A Court invested with the jurisd

_a Court of Small Causes, with respect
exercise of that jurisdiction, and the s

with respect to the exercise of its j

suits of & civil nature which are

Saving of power to ap-
oint Judge of Court of
Small Causes to other office.

Application of Act to
Courts with %urisdictiou of
Court of Small Causes.




+

 .THE BOMBAY GOVERNMENT' GAZETTE, JANUARY 7, 1386.

[Parr VI

=1

 of Small Causes.)
: ~ bya Court of Small Causes, shall, for the purposes

deemed to be different Courts.

84. In the third division of the second schedule
P L to the Indian Limitation
JAmen ment o an Act, 1877, —

piuoniact (@) bofore No.158, the

following shall be inserted, namely :—

«157A. For a review of| Eight days, | The date of the
judgment by a Pro- decree or or-
vincial Court ofl der.”

Small Causes, or by
a Court invested,
with the jurisdiction
of a Provincial Court|

5 of Small Causes,

Sk when exercising that

jurisdiction.

and (b) in No. 173, the words, figures and letter
“No. 157A and” shall be inserted before the
word and figures ““No. 162.”

35. All powers conferred by this Act may
] be exercised from time
Powers exerciseable from 4 " 4500 "o o Gocasion ve-

~ « time to time. v
v quires.

36. All orders required by this Act to be made
in writing by the Local
. Government shall be
published in the official
(iazette, but shall take effect from the date on
which they are made. -

Publication of certain
orders.

- THE FIRST SCHEDULE.‘

ENACTMENTS REPEALED,

Number and Sul:ject or
1

o year. tle. Extent of repeal.

: Act XI of| M ufassall So much as has not been repealed.
1865. Small Cause
Courts Act.

Act VI of| Bengal Civil| Section 30.
1871 Courts Act.

Madras Civil| Section 29, paragraph one.
Courts Act.

" of| The Cade of| (@) In the second schedule, in the
Civil Proce-| particulars specified against
dure. Chapter XLIX, the words and
figures ““sections 640 to 647 (both
i inclusive), sections 649 to 652
G (both inclusive),” and (4) so much
o of that schedule as exstends to
: ProvincialCourts of Small Causes
- | scctions 121 to 136 and such por-
- tions of sections 137, 447, 453,
and 456 as require applica-.
sto be supported by affidavit,

The Provincial Small Cause Courts Bill, 1885.

: ( G’kapt;sr V.—Supplemental Provisions.—Sections 34-36.
 ments repealed. The Second Schedule.

_ of this Act and the Code of Civil Procedure, be .

The First-Schedule.—Enact-

—Suits excepted from the cognizance of a Court

THE SECOND SCHEDULE.

SUITS EXCEPTED FROM THE COGNIZANCE OF A
Courr oF SMALL CAUSES.

(1) a suit concerning an act or order purport-
ing to be done or made by the Governor
General in Council or the Local Govern-
ment, or by the Governor General or a
Governor, or by a Member of the Coun-
cil of the Goveruor General or of the «
Governor of Madras or Bombay, in his
official capacity, or concerning an act
purporting to be done by any person by
order of the Governor General in Coun-
cil or the Local Government ;

(2) a suit concerning an act or order purport-
ing to be done or made by a Court or by
a judicial officer acting in the execution
of his office, or concerning an act pur-
porting to ba done by any person in
pursuance of a judgment or order of a
Court or of a judicial officer acting as
aforesaid ;

(3) a suit concerning an act or order purport- [Act XV,

“  ing to be done or made by any other 1877 Sch.II,

officer of the Government in his official 47 %

capacity, or by a local authority or Court '
of Wards, or by an officer or servant of }
a local authority or Court of Wards in i

the execution of his office or in the course
of his service ;

(4) a suit for the possession of immoveable [Act XV,

: : 1877, Seh. 11,
property ; Arts.3, 10, 46,

47, 134, 135,
136, 137, 138,
139, 140, 141,
14‘.(;,1143. 144
o ! ' and 148.
(5) a suit for the partition of immoveable :
property ; y
(6) a suit by a' mortgagee of immoveable pro- [ActXV, A
perty for the foreclosure of the mortgage 1877, Sch. 172
or for the sale of the property, or by a 142‘3‘ LT e
mortgagor of immoveable property for ]
the redemption of the mortgage ; {‘
(7) a suit fqr the recovery of, or otherwise [Act XV,
concerning, the rent of land used for 1877, Sch. 11,
agricultural purposes, or for the assess- 1‘;&‘" lxt?,‘{lld
ment, enhancement, abatement or ap- 1863, s. G,‘ i
portionment of the rent of any immove- P"‘:l"is° )
Y, orfv an
able property. LL R 5
- Cal. 902,]
(8) a suit concerning the liability of land to be [Act XV,

—

assessed to land-revenue ; 4877, Sch. 11,
e : : Art, 130.]
(9) a suit to restrain waste ; [Act XV,

1877, Sch. 11,
Art, 41

(10) a suit for the determination of any other [Act XV,
right to or interest in immoveable pro- 1811, fg"-,ﬂ'

perty ; : ' 121, 125, 126
4 and 132.]




Act XV,
§s77, Sch. 1T,
Art, 145.]

[Act I, 1877,
Chaps. I and
1V ; and Act
XV, 1877,
Sch. 1I, Arts.
113 and 114.]

[Act I, 1877,
Chaps, I1I
and V ; and

_ Act XV,1877,
Sch. II, Art.
91.]

- [ActT, 1877,
Chap. X.]

[Act XV,
1877, Sch. II,
Arts. 92, 93,
118, 119, 129,
and 131.]

[Act XV,
1877, Sch. II,
Arts. 12 and
44.]

[Act XV,
1877,Sch. 11,
Arts. 13 and
95.]

[Act XV,

1877, Sch. II,

Arts, 1 and
¥ 45.]

[Act XV,
{1877, Sch. II,
™ Art. 11.]

XIV of

1882.

[Act XV,
1877, Sch. 11,
Art. 43.]

X of 1885.
V of 1881.

'é{i.&ct XV,

- 877, Sch. 11,

i “Art. 123 ;and

4 Act XI, 1865,
s. 6, proviso

3@

{ [Act XV,
1877, Sch. II,
Art. 124.]

Act XV,

55877, Sch. II,
Art. 106 ; and
Act XI, 1865,
8. 6, proviso
(1).

[Act X1V,
1882, 5. 213.]

The Provincial Small Cause Courts Bill, 1885.

(The Second Schedule.—Suits excepted Jrom the cognizance of « Court of Small C’adses.) '

(11) a suit for the enforcement of a lien on
moveable property, or by a pawnor for
the redemption or recovery of a pledge;;

(12) a suit for the specific performance or
rescission of a contract ;

(13) a suit for the rectification or cancellation
of an instrument ;

(14) a suit to obtain an injunction ;
(15) a suit to enforce a trust ;

(16) a suit for a declaratory decree ;

(17) a suit to set aside a sale under a decree or
order of a Court or of a revenue-authority,
or a sale by a guardian ;

(18) a suit to alter or set aside a decision,
decree or order of a Court or of a person
acting in a judicial or quasi-judicial
capacity ;

(19) a suit to contest an award of a revenue-
authority under any enactment for the
time being in force ;

(20) a suit by a person against whom an order
is passed under secticn 280, section 281
or section 282 of the Code of Civil Proce-
dure, to establish his right to, or to the
present possession of, the property com-
prised in the order;

(21) a suit under the Indian Succession Act,
1865, section 320 or section 321, or under
the Probate and Administration Act,
1881, section 139 or section 140, to com-
pel a refund by a person to whom an
executor or administrator has paid a
legacy or distributed assets ;

(22) a suit for a legacy or for a share of a
residue bequeathed by a testator, or for a
distributive share of the property of an
intestate ;

(28) a suit for the possession of an hereditary
office ;
(24) a suit—
(1) for a dissolution of partnership ;
(b) for an account of partnership-transac-
tions; or
(¢) for a balance of partnership-account
unless the balance has been struck by
the parties or their agents;
(25) a suit for an account of property and its
due administration under the decree of a
Civil Court ;

(26) any other suit for an account;

vago ;

(28) a suit for compensation in respect of a
collision on the high seas ;

(29) a suit on a policy of insurance ;

(30) a suit for compensation—

(@) for false imprisonment ;

(b) for malicious prosecution ;

(c) for libel ;

(d) for slander; ‘

(e) for adultery or seduction ;

(f) for breach of promise of marriage ;

(9) for inducing a person to break a con-
tract inade with the plaintift;

(1) for illegal, irregular or excessive dis-
tress; or

(¢) for injury caused by an injunction
wrongfully obtained ;

(31) a suit for the rostitution of conjugalrights, [Act XV,
for the recovery of a wife, or for a divorce ; 1877, Sch. 11,

Arts. 34 and"

35.) g

[Act XV, “1

1877, S::sh. 11,

(33) a suit to enforce payment of the allowance pact gv.
or fees respectively called mdlikine and 1877, Sch. II r":E
hakk, or of cesses or other dues when the Art: 182.]
cesses or dues ure payable to a person by Lo
reason of his interest in immoveable
property ;

(34) a suit for arrears of land-revenue, village-
expenses or other sums payable to the
representative of a village-community or
to his heir or transferee;

(35) a suit for profits payable by the repre-
sentative of a village-community or by PR
his heir or transferee after payment of ‘
land-revenue, village-expenses and other
sums ;

(36) a suit for contribution by a sharer in afact X
joint estate in respect of a payment made 1877,
by him of money due from a co-sharer, lo’;’]
or by the manager of a joint estate of =
an undivided family in respect of a pay-
ment made by him on account of the
estate ;

(37) a suit against the Government to recoverli
money paid under protest in satisfaction
of a claim made by a revenue-authority on Art; :
account of an arrear of land-revenue or of
a demand recoverable as an arrear of
land-revenue ; §

(88) a suit the cognizance wheréot' by a Cou
of Small Causes is barred by any en
ment for the time being in force.

. i

(82) a suit for maintenance ;

f
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[Parr VI

STATEMENT OF OBJECTS AND REASONS.

THE suits cognizable in Courts of Small Causes are, subject to certain provisoes, described in
ion 6, Act XI of 1865, as ““claims for money due on bond or other contract, or for rent, _01' for lziercslon-
1 property, or for the value of such property, or for damages, when the debt, damage or demand does
ot exceed in amount or value the sum of five hundred rupees whether on balance of account .or.other—
ise” and section 586 of the Code of Clivil Procedure provides that “no second appeal shall lie in any
uit of the nature cognizable in Courts of Small Causes, when the amount or value of the subject-matter
f the original suit does not exceed five hundred rupees.” Since section 6 of the Act of 1865 was enact-
ed, a vast quantity of case-law has grown up around it, and, as the rulings of the Courts have not been
. uniform, doubts constantly arise on the question whether a suit is or is not a suit of the nature cognizable
by a Court of Small Causes, and, consequently, whether or not, where the suit is of value not exceeding five
‘hundred rupees and the originul decree made in it was not final but was open to appeal, an appeal will
also lie from the appellate decree in the suit. It appears to the Government of India that the conflicting
- constructions placed on section 6, of which some are due to the progress of legislation during the last
 twenty years (I. L. R. 8 All. 66), render amore accurate definition necessary of the suits of which Courts
of Small Causes may take cognizance, and that legislation to this end should follow sections 18 and 19
. of the Presidency Small Cause Courts Act, 1882, in declaring the jurisdiction of those Courts to extend
to all suits of a civil nature, subject to specified exceptions. This Bill has accordingly been prepared, its
primary object being to remove the doubts now felt as to the effect of section G, Act XI of 1865 ; and, as
several sections and parts of sections of that Act have, from time to time, been repealed and other sections
are obsolcte as regards both expression and utility, it has been considered desirable to repeal the Act
and re-enact the substance of the extant portions of it. -

l]2. The parts of the Bill which appear to call for remark will be noticed in the following para-
SIRDUS.

; 3. Section §—The limited extent of the savings in this section, as compared with section 12 of the
Act of 1865, is due to the Government of India having decided to move the legislature to repeal Act XI
of 1841, and connected Acts, regarding Military Courts of Requests for Native Officers and Soldiers, and
50 much of Bombay Regulation XX11 of 1827 as relates to the trial of small suits by superintendents of
biizdrs in military stations in the presidency of Bombay.

4.  Section 8.—Inconvenience has resulted from the restrictive terms in which section 15 of the
Act of 1865 was drawn. It is proposed, therefore, to empower Local Governments to appoint Additional
Judges without limit of time.

- 5, Seetion 9—Sections 29 and 30, Act XT of 1865, appear to be little, if at all, used. It seems
unnecessary, therefore, to retain them. If it is deemed desirable that two Judges should anywhere sit
together as a bench for the trial of particular suits or classes of suits, a beuch can be constituted under
section 9 of the Bill, corresponding with section 31 of the Act of 1865.

. 0. Section 17.—This section declares the jurisdiction of a Court of Small Causes to extend to all
~ suits, subject to certain exceptions specified in the second schedule to the Bill,

7. Second Schedule—This schedule follows, with slicht modifications t1 i
Small Couse Courts Act, 1882, so far as that sect’ion goes.° sz 0. 19.f the Frssidency

8. As regards No. (1) of the suits specified in the schedule, it has been Eeld that sui
redemption of a mortgage of moveable proporty (16 W. R. 58) or for the sale of movea.{)‘le S;;tc)i)efrot; t{)‘e
énfoxl-fecr}nent of lien (9 W. R. 186) do not now, and (I L. R. 7 AlL 855) ought not to, lie in a Court o);‘

mall Causes.

‘9. The suits referred to in No, (20) are of two descriptions—

(@) by a decree-holder to have the right of his jude - i
the attachment has been raised ;gtmd e e declarod to EESETRciinicn

() by the owner of attached property, after disallowance of his objecti
. ! g ection to the : :
either against the decree-holder or an auction-purchaser, to reélover therpropgrtgftadlmem'

- Suits of description (a), being suits for declaratory decrees, appear to he i
i ‘1 gh Courts not to be cognizable by a Court of Small Causegl(l?)r“(;. i’:‘.w?t!blc?nl.h;}.d Ilsy J;mﬁtc;nllf 2?)?3 e ”é

, H. C Rep. 156 : '_Punjab_Record, No. 84 of 1870).  As to suits of description (b), there is :;, confli t
thority (1 L. ‘R. 7 All.152, and cases there cited). Tt would seem, apart from section 6 of Act )gl

at if suits of the one description ought not to be cognizable by Courts of Small Causes, th
of those Courts ought to be barred in respect of suits of the other description also. SRy
nits referred to in No. (80) are of superior importance, and there i
ed to 0 ) } should

rees passed in them. The rulmg.s at L L. R, 8 All. 747, and in thO: casi): t%ezr':ag}:' z Sf
“with re!eren_ce_to_thg language of section 6 of the Act of 1865, Most of th ey
Jurisdiction of Presidency Small Cause Courts. FHote

suits which No. (82) is intended to exclude from the jurisdicti
No. (: In urisdict
1 ?S'szzl‘::g :_l;z.tl “ the very possible necessity oJf varyingl?llle(;rf;aicz}]otl;;t:n::
it ci u.mstances; of tJJe‘ claimant, or of the fomily estate, or the
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Bam.yclatgsﬂf, X’g“s h°‘t‘. unsuitable miantenance suits are for the Small Cause Courts " (1. L. R. 2
5 ears of maintenance are usually claimed on one of four erounds— 5
(@) the legal righ '

t of the plainti ; o
() a decree of Court, E ol eneices

(¢) an award of arbit‘lfa.tors fixing i
LNy the maintenaunce ; or
() a special bond or other contract, for the payme;lt of maintenance.
Suits on ground (a) involve intr i i
S O corrg iiable o intricate questions of title, and those on grounds (b) and (c) have been.

£-3

by a Court of Small Causes (6 All. H. €. Rep. 91, and cascs there cited; 3
égur?of%r}}el}l)c 117 and 7 All. H. C. Rep. 329). Suits on ground (d)pare at present cognizable by a
o all Causes. But, seeing that even in those suits questions may be raised as to re-adjustment
ha m.?nafpce (5 C. L. R. 18), and possibly as to forfeiture (I. L. R.7 Bom. 84), it seems desirable
ab sults lor maintenance generally, including suits of the kind referred to at I.L. R.7 Bom. 537,
should be excluded from the jurisdiction of Courts of Small Causes. ;
5 All12. _As regards No.n(SS), reference may be made to 1 All. H, C. Rep. 205, and I. L. R. 1 All, 444, ,
All 900{ and 9 Cal. 183.  Moreover, in suits which No. (33) is intcndeg to cover, claims may be, and )
often are, included which ought not to be cogvizable by a Court of Small Causes.

18, As regards Nos. (84) and (35), reference may be made to the case reported at I. L.R.5 All 438, o
1t seems proper that such a suit as is there described, involving, as it may, intricate village-accounts and 1
3mp0rtau.t questions of right, should not be cognizable by a Court of Small Causes. Moreover, the decree
in the suit should be open to appeal, as ordinarily the decree of a Revenue Court would be in a suit by a

* recorded co-sharer against a lambardar.

.. 14 There appears to be no sufficient rcason for excluding any suits for contribution from the
Jurisdiction of Courts of Small Causcs, except the suits referred to in Nos. (36) and (38). As to the -,]
cognizance of suits for contribution generally under the Act of 1865, there has been some conflict of

authority, the High Court at Fort William holdiug them not to be cognizable by Courts of Small Causes

(B. L. R, I". B., 673, and 1. L. R. 10 Cal. 388), and the High Courts at Madras and Allababad holding

them to be cognizable by those Courts (5 Mad. H. C. Rep. 200, and I. L. R. 3 All. 66).

There would seem, apart from section 6 of Act XI of 1865, to be no sufficient ground for excluding
from the cognizance of a Court of Small Causes such a suit as that reported at I. L. R. 7 All, 378,

15. No. (38) will exclude the following among other suits :—

(a) suits for compensation for infringing copyright (I. L. R. 6 Cal. 499);

(b) suits for compensation for infringing the exclusive privilege of an inventor (Act XV, 1859,
section 22);

(c) suits against Sovereign Princes or Ruling Chiefs, or Ambassadors or Envoys of Foreign
States (Act XIV, 1882, section 433);

(@) suits for dissolution of marriage or judicial separation (Act IV, 1869); and

(¢) suits founded on the liability of a contributory (Act VI, 1882, section 125).

16. Sections 19 and 34—As to the second proviso to section 21 of the Act of 1865, reference may
be made to I. L. R. 6 Cal. 236 and 8 Cal. 287. As the law now stands, a person wishing to have a
decree set aside may apply for (@) a new trial under section 21, Act XI of 1865, or () a review under
Chapter XLVII of the Code, or (¢) both a new trial and a review. “It is difficult,” as observed by the
learned Chief Justice of the High Court at Fort William, “to conceive any reasons which would justif;
a new trial which would not also afford good grounds for a review ’” (L. L. R. G Cal. 238).. Itis proposed,
therefore, to replace the alternative or cumulative remedies of new trial and review by the single remedy
of review, but to impose on applications for review restrictions similar to those imposed by the existing
law on applications for new trial.

17.  Section 21.—This section supplements section 223 of the Code of Civil Procedure, which
extends to Courts of Small Causes. Section 20 of the Act of 1865, which the section supersedes, appears
in some places to have been construed to require a decrce-holder to proceed in the first instance against - o
moveable property cven when the moveable property of the judgment-debtor is known to be of no % e
appreciable value.

18. Section 26.—Under section 45 of the Act of 1863, it is the duty of the Cl?rk tz,f the C?:xrt to
«take charee of and keep an account of all moneys payable or paid into or out of Court” and to  enter
an account of all such moneys in a book belonging to the Court to be kept by such Clerk: for tl}o.t

e” The terms of that section have been held to preclude th(_;_tranafer of the duty of Teceiy-
Lt s and keeping accounts in a Court of Small Causes to the special staff of accountants which in
ng money: Ry emplgyed at the head-quarters of each district to receive and account for moneys paid
Sty Ero&{nil C<‘)urt= located there. It has been provided in section 26 of the Bill that the High Court
;1::; tifeit, lees fit, reﬁeve the clerk of the Court of his duties as cashier and accountant,

{4 ) 1

5 oy 1ol Court for the North-Western Provinces has held (5 All. H. C. Rep

L 19. Scc.twn;i’ ;g_t]?;‘ eAEIt‘%lfl $§65 does not authorise the Local Government to permanently' and
55) that s eChﬁm -',wesf, the Judge of & Small Cause Court with the Eowers of a Principal Sa'dr

unCODdltlolIlm 2 lt o only contemplates an occasional investment of the powers, and one continge:

:l?g :t];ig zfi[ficbfsinessyof the Court. Under section 32 of the Bill the question will not again

vi.—1-3
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and 83 regard has been had 1o I. L. R. 8 Bom. 230, 9 Bom. 237, 1 All. 87,1
0. It has b%::: made clear that, for the purposes of sections 993 and 295 of 1:,he
edure and section 21 of the Bill, the Court of a Judge of a Court of Small Causes when
acting as such, and the Court of the same Judge when the Judge has been appointed to bff
as a Subordinate Judge, are different Courts, and that, for thc same purposes, the Court
inate Judge when the Judge is acting as such, and the Court of the same Judge when the
cen invested with the jurisdiction of a Court of Small Causes and is exercising that juris-

fferent Courts.

The first proviso to section 21.of Act XI of 1865 has been omitted because its retention
o rendered unnecessary by the extension of section 108 of the Code of Civil Procedure to Courts
St auses.

2.  Section 52 of the Act of 18G5 has been omitted, as it is believed not to be used.

23, It is proposed by the first schedule to make section 648 of the Code of Civil Procedure,~which
tends to the Presidency Small Cause Courts, extend also to Provincial Courts of Small Causes. i~

24. It is proposed by the same schedule to vepeal so much of the second schedule of the Code of

ese sections do not extend to Presidency Small Cause Courts, and their provisions, which contemplate
borate and lengthened trials in suits of superior importance, are incompatible with the speedy dispo-
of the petty suits cognizable by a Court of Small Causes. The want of the sections is not likely to
really felt in Courts of Small Causes, while their application to those Courts is not unlikely to be
ken advantage of for the purpose of delaying proceedings.

o

3 1 25, Somuch of sections 137, 447, 453, 451 and 436 of the Code of Civil Procedure as requires
;lwatwns to Courts of Small Causes to be supported by aflidavit is proposed to be vepealed. Chapter
'L of the Code, respecting affidavits, does not extend to Provincial Courts of Small Causcs.

(Signed)  C. P. ILBERT.

S. HARVEY JAMES,
Offg. Secretary to the Government of India.

' The 18th December 1585.

vil Procedure as extends sections 121 to 136 of the Code to Provincial Courts of Small Causes. -
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