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THE 

~nmba~ ®nnrrunrrnf ®anflr. 

THURSDAY, 26TH FEBRU .A.RY 1885. 

~ Sepa1·ate paging is given to this Pa1·t, in orde1· that it may be filed aa a eepamte compilation. 

PART VI. 

B I L L S 0 F THE C 0 VEnN MEN T 0 F INDIA. .• 

LEGISLATIVE DEPARTMENT. 
'l'he following Bill was introduced into the 

Council of the Governor General of India for the 
purpose of making La.ws and B.egnlations on the 
20th February 1885, and was referred to a Select 
Committee:- · 

Bill No. 3 of 1885. 
.t1 Bill to amen(l section 265 of the Indian 

Contmcl Jlcl, 187foJ. 
WHEREAS it is expedient to ame11d section 265 

of the Indian Contract Act, 1872; It is hereby 
enacted ·as follows:-

1. For Rection 265 of 
New s~ction s~tbs ti tu!£d the said Act the following 

for secuon 20~ , I ndllm b · d 
Contract Act. shall e • subst1tute 1 

namely.:-

" 265. In the absence of any co~ract to the· 
contrary~ after. the termi~ 

Ri!l'ht of partners to sue nation o£ a partnership,. 
for winding-up by Court th C t t h . 
after terminatiOn of pnrt- e OUF • may a t e SUit 
nership. of any one·o£ the partners 

or his represen ta.biiVes 
wind up the business· of the firm, provide for tbe 
payment of its debts> and distribute· the surplus 
according to the shares. o£ the partners re
spectively." 

2. In section 213 of the Code of Cil·il Pro- XIV of 15 
. . cedure the words and 

9 
Repeal of p~rt of _sectiOn figures from and includ-

~13, Act XI\, 1882. . th rd " I' wg e wo app !Ca-
tions" to the end of the section are. hereby 
repealed. 

STATEMENT OF OBJECTS AND REASONS. 

- SECTION 265 of the Indian Contract. Act provides that •. in the abse~ce of any contract to the 
contrary, after thet~rmination of a partnersb~p, each partner or Ius r~presentatlVes mal apply to the Court 
to wind up the bnsmess of the firm, to prov1de ~or the pay_ment of .tts debts and to distribute the surplus 
according to the shares of the partners respectively .. I~ 1s explam~d .that th.e <;Jourt menti_oned in the 
section means a Court not inferwr to _the Cour~ of a D1s~nc~ Judge mth1.n the !lmits of whose jurisdiction 
~he place or principal place of busmess of .the firm 18 Situated. This sectiOn has been the subject or 
various decisions by the Calcutta and oth~r !f•~h .Courts, first as ~ the meaning of _the. words "may 
apply ", and secondly with regard to the JUrisdictiOn of the Courts In the case of applications under tho 
section. 
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2. Tho uso of tho words "mny apply" has given riso to doubts as to whether the legislature 
intended that proceedings under tbe section should be by way of miscellaneous application or by way of 
regular suit. It is considered that where a. partner wishes to have the business of the firm wound up, 
the debts paid nnd the surplt)S distributed, he should proceed by instituting a regular suit. The 
questions which the Court hns to consider in snch a c:u;e cannot 'vcll be decided in a summnry manner 
on o. miscellaneous application, and in disposing of an application under section 265 the Court must 
in effect deal with it as if it were n suit, In using the words "may apply" the legislature intended 
probably to indicate merely that a. partner had n right to have the business wound up, the payment of 
the debts provided for, and the surplus distributed, by the Court. It is unlikely t!Jat there was any 
intention to dcolare that the procedure in such a case should be by way of a miscellaneous application. 

3. With regard to the question of jurisdiction, the general result of the decided cases is to confine 
the jurisdiction to the Court of the District J!ldge and thus to bring on his files a number of suits many 
of which are unimportant and such as could be equally well decided by the subordinate tribunals. The . 
time of all District Judges is ftilly occupied by their multifarious duties, and it is very undesirable that 
the performnnce of these duties should sufl'er in consequence of tLe compulsory institution in their 
!Jourts of cases the time and labour expended over which are often entirely disproportionate to the 
Interests nt stake, 

4. The present Bill bas accordingly been prepared. It amends section 265 so as to sliow plainly 
that proceedings thereunder are to be by way of a regular suit, and it omits the Ea:planation to the 
section, thus lenving the question of jurisdiction to be decided by the ordinnry rules. The Bill also 
repa.~ls the lost paragraph of seotiou 213 of the Code of Civil Procedllm, ::ts the omission of the 
Ea:planatio11 renders that pamgraph unnecessary. 

Tlw 16/IL FcbruanJ 1885. 
i ,, -

(Signed) C. P. ILDERT. 

R J. CROSTI-IW AITE, 
Offg. Sccy. to the Govt. of ludia 

IIOIID.t.lr: PJWITBD AT TIIJI OOVSIINliii!:.'T CliNTIIAL PII.ISS, 
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[Publiahed with ·the" Bombay Government Ga~:ette" on the 5th Marc111885.] 

PART VI. 

BILLS OF THE GOVERNMENT OF INDIA. 
LEGISLATIVE DEP A.RTMENT. 
The following Bill was introducc;d into the 

Council of the Governor Geueral of India for the 
}lllrpose of making L::~.ws and R~gnlations on the 
20th February'l885, and was referred to a Select 
Committee:-

Bill No. 3 of 1885. 
A Bill to amc1ul section fZ(j5 of the Incl-icm 

Cont1·act .tlct, 187PJ. 

"265. In the absence of nny contract to tho 

Ri:rht of pM·tncrs to suo 
for winding-up by Coun 
nftcr t crmini\tiOn of pnrt· · 
ncrsl•ip. 

contrary, after the term i· 
nrttion of a partnership, 
the Court may at the smt 
of any one of the partners 
or his representatives 

wind up the business of the firm, provide for tho 
payment of its debts, and distribute the surplus 
accordiug to the shares of the partners rc
specti vely ." 

WHEREAS it is expedient to ameud section 265 
of 1872. of the ludi:m Contrnct Act, 1872; It is hereby , 

enacted as follows :-

2 . In section 213 of the Code of Civil Pro-·xrv or 18S2. 
cedure the words and 

n Rc\>ca l 0.f p~rt of ~action figures from and includ
-1 3• _\ct XL\' 188-· • ing tho word "applica
tions" to the end of t he sectiou are hereby 
repealed . 

·. 

New section suhsli tutcd 
for section 265, I udian 
Coutrnct Act. 

l. For' section 2G5 of 
th e said Act the following 
slta ll be substituted, 
namely:-

STA'l'E!\IENT OF OBJECTS .A.ND UEA.SONS . 
..... 

· - Si::l:TIO:\ 2G'i of t he Imlian Contract Ac~ provitles tha t, in th e ab~cncc of any contrn<:t to the 
contrary, after the tcrn.iuation of a p(l rln crship, et~ cl• partner or his reprcscutntivcs may apply to the Court 
t o wind up t he l.ms inei's of the firm, to pro,·ide for the pa.ymcnt of its debts and to distribute the surplus 
according to the sh nres of t he p:ntners respectively . I t is explained t.hat the Court ment.iouctl iu tho 
sectio11 m e::~u6 a Court not iufcrior to the Com~ of a Di st.ri ct Judge witbin the limits of whose jurisdiclion 
the place or prin ciprtl p lace of busilJ css of the firm is situa ted. Tui;; scct;iou Ions bc:;il the sul~ject of 
various decisions by the Calcutta a nd ot.her High Courts, first as to the meaning of t.he worol~ "mny 
apply ", mld sccon d ly wi th r ct;ard to the juri. diction of the Courts in the case of r.pplicalious uudcr Lite 
section. 

2. The usc of the words "m~y ::~pply" has given 1·ise to doubts as to wh('thcr the lcgislatnrc 
intended that proc cdings nnder the section should he by way of mi ·ccllancons apJ; li ca tion or by way of 
rc"ular sui t.. It i ~ considered tlwt wh ere a pmtncr wi she~ to have t he bus iu e~s of the linn wound up, 
th~ debts paid nnd the surplus distributed, ltc ~hould proceed by . instit.uting :~ regular ~uit. 'l'lJC 
qucstiou s which tl1e Com t has to consider in snch a ca~c ca nnot well be dcci tlcd in a »ttmmary maJlllcr· 
on n. miscellancons nppliPn.lion, nud in disposing of an npplicnli on under sct-tion :! (i;i the Co urt must 
in a ffec t deal with it ;1 ~ if it were a suit. Ju u ~iug the words " ll'H•Y :tpply " the h:gi : l,.ture intcu.i ('<l 
probably to indicate merely n.at a p:ortncr lmd n right to im v<: the lllt ~in ess wonnd Ill', ll•e tmY"'''"' ,,f 
the debts provided for, nud t.hc surplus tli ~triuut cd , l,y the Court. Jt .i: unlikdy tltat tlt crc wa' a ny 
intention to declare that the procedure in such a case sltollltl be by way ol a rui ~c:d lan<'OUti applicatiolt. 

3. With l'<'f,'fl rd ·to t he q.ucf'lion (lfjnri~di cti on , t he ;:e uend rcsnlt of tl• c decider! casr·.; is to confine 
the jurisdiction to th e Court ur th e Distri ct J'udgc anrl thus to britJg' on his l'il c . .; :t uuruher of suits rnany 
of \\·hich are unim portnut nud such ns coultllJe eqnnlly well d <:cided loy tl"" . ttbonlit•Mc tribunals. The 
time of nil District Judges is fully occupied lJy their multil:u·ious duti ·.;, nnrl it. is very mtdC'siralth' tl1aL 
the performance of th ese duti es ~hou Jd ~uflcr in COII~CCJill' IIC'C of Li1e CO'll}'lllsn ry instituti<Jil iu thdr 
Courts of cnses the time and Jn.bour expended over which arc. often cutirely di ~pro[Jorliorwte to tho 
interests at stake. 

4. The pre. cnt Bill hns accordingly heen prernred. It ::tmend!'! scctk·n 2G.i ~·on~ to show plainly 
that proceedings thereuutler are to be by w:~y of :• rcgul:or sui t., :ond it (•ruit s the J:;l,pl.:.lwf'ion to tho 
1ection, thus lc:tviug the ques tion of jurisdiction tu IJc d~(·itlcd Ly lite ortlitmty rults. The Hill also 
repeals the last paragraph of section 213 of the Code <Jf Civil l.'rocedun•, as the omission of the 
Explanation renders that paragraph unnecessary. 

Tlte 1Ctft. Februa1·y 1885. 

VJ,-5-1 

(Signed) C. P. ILnenT. 

H. J. CROSTHWAITE, 
Offg. Sccy. to the Govt. of Iudin. 

DOll DAY : l'RINT&I> AT TRI< GOVKRl<lii&!IT CD'TIU L 1'1111:1.'1. 


