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PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY. g

The following Extract from the Proceedings of the Governor of Bombay,
in the Legislative Department, is published for general information:—

AUstract of the Proceedings of the Council of the Governor of Bombay, assembled

Jor the purpose of malking Laws and ~Regulations, under the provisions of
«Tyr Inprax Councis, Act, 1861.”

The Council met at Poona on Saturday the 15th of September, 1888, at 3-15 p.xr.
PRESENT :

His Excellency the Right Honourable Lord Reay, LL.D., G.C.L.E., Governor
of Bombay, Presiding.

Licut.-General His Royal Highness the Duke or Coxxaverr, K.G., K.T,, K.P.,
G.C.LLE., G.C.S.1,, G.C.]M.G., C.B,, A.D.C.

The Honourable J. B. Ricury, C.S.I.

The Honourable J. R. NayLor.

The Honourable the Apvocars GENERAL.

The Honourable Kasnivara Trivsak Trrane, C.I.E.

The Honourable F. Forpes Apay, C.I.E.

The Honourable Rdo Bahddur Mauapev Wasubey Barve, C.LE.

The Honourable Purrozesuan MErvANII MeaTA, M. A,

The Honourable Rdo Bahidur BEHECHARDAS VEHARIDAS.

Papers presented to the Council. The following papers were presented to the Council :—

1. Letter from the Secretary to the Government of India, Legislative Department, ;
No. 680, dated 11th April,

the Vleeloy and Governor Gcncxal signified thereon, the authentic copy of th)e 3
Bill to declare and amend the law xel‘xtmo to Toda (mzis allowances,
2. Letcu from the Secretary to the Government of India, Legislative Department,
682, dated 11th April, 1888, returning, with the assent - of His T E\cehency the =i
Vlccroy and Governor cheml signified thereon, the authentic copy of the Bill
to further amend the Bombay Local Boards Act, 1884, and the Bombay Dlsmcfr e
Municipal Act Amendment Act, 1884.

v.—100

1888, returning, with the assent of His Excelleney b
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3. Memorandum from Mr. Pandurang Ramchandra Desai, Pleader, District Court,
" Théna, dated 17th April, 1888, regarding the Salt Bill No. 2 of 1888.

Letter from the Secretary to the Government of India, Legislative Department,

. 860, dated 23rd May, 1888, stating the reasons which induced His Bxcel-
ﬂgc;? the Viceroy and G)r’overnor General to withhold his assent from the Aden
Port Trust Bill. :

TLetter from the Secretary to the Government of India, Legislative Departmenﬁ,

No. 947, dated 6th June, 1888, returning, with the assent of Hls TExcellency tl}e
Viceroy and Governor General signified thereon, the authentic copy of the Bill
to amend the Sind Village Ofticers’ Act, 1881.

Petition from Mahamad Jafar valad Gulam Husan Tingikar and others, owners

of Salt Works of Uran, dated 12th July, 1888, regarding the Salt Bill.

Petition from Hari Janardhan Dewa and others, owners of Salt Works of Pen,

dated 26th July, 1888, regarding the Salt Bill.

Petition from Jacinto Jio Baretto and others, owners of Salt Works at Mitunga

in the Island of Bombay, dated 31st July, 1888, regarding the Salt Bill No. 2

of 1888. :

9. Petiticn from Budhaji Dharmaji and others, owners of Salt Works at Beldpur in
the Panvel Tdluka, dated 9th August 1888, regarding the Salt Bill.

10. Petition. from Kabla Bapu Shet and others, owners of Salt Works in the Ghod-
bandar Tdluka, dated 10th August, 1888, regarding the Salt Bill.

‘ 11. Report of the Select Committee on the Bill to provide for the Revenue Ad-

. ministration of Bstates held by certain superior landholders in the Districts of
Ahmedabad, Kaira, Broach and the Panch Mahils, and to limit the further
operation of Bombay Act VIof 1862.

12. Letter from the Secretary to the Government of India, Legislative Department,
No. 1601, dated Sth September, 1888, returning, with the assent of HlS_E.\'ceI-
lency the Viceroy and Governor General signified thereon, the authentic copy

of the City of Bombay Municipal Bill.

The Gujara’t Talukdars Bill.

Eyoy—
"
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The Honourable Mr. Ricuey in moving the second reading of Bill No. 6 of 1885, a
R e oo tho_ second Bill to provide for the 1'0\]‘enue a(llministra;oionlof estatcs;'
ke < 2 ‘held by certain superior landholders in the districts o
B Qi bl No- 6 of 1855, Ahmed{lbad, Kaira,lBroach and the Panch Mahdls, and to
~ limit the further operation of Bombay Act VI of 1862, said :—Your Excellency,—The
objects of this Bill were fully elucidated by the Honourable mover of the first
~ reading when he pointed out that the objections which had been raised to the pro-
visions of the Bill were based on a misconception. The Bill was designed in the
interests of the tdlukddrs, their tenants, and the tax-payers generally, This fact was so fully
set forth in the Statement of Objects and Reasons and the speech of the Honourable Mover,
- that I need not detain the Council very long with any remarks upon that point. The
~ Bill was submitted to the Select Committee a very long time ago, and it has gone through
_very careful consideration, and the result has been several more or less important changes
~ in the direction of improvement, and some points to which more or less sentimental objection
~ had been taken have been modified, and, as it now stands, the provisions of the Bill, we think,
are well calculated to meet the objects for which it was originally drafted. Part I of
“the Bill is merely preliminary and deals only with definitions. Part IT provides for the
oduction of a survey and the formation of a settlement register. In all parts of
a where land tenure exists it is the custom to prepare a settlement register ou behalf
tovernment and to record sub-tenures. But in the case of tilukddrs we do not pro-
> to record in detail, as was proposed in the original draft of the Bill, the various items
he original tenancies, we merely propose to record such special features of the sub-
ave likely to be useful to the télukddr for his own administration and to pre-
s as to shares and incumbrances, and to enable Government to make equitable
‘That part of the Bill as it stands has already been anticipated by the survey
order of 1862 ; but there is still a large portion of the tilukddri estates
nd without such an Act as is here propesed, it would be impossible to
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supply such data as would enable the Revenue officers to make an assessment which would
be equitable and sabisfactory. Part I1T is new, and its provisions only find a very limited
expression in the present law. There is a provision of the law by which the télukd4rs can
move the Collector and get, a partition ; but it is hampered by conditions and inadequate,
and does not prevent disputes which are perpetually arising and which prove an endless
source of Ijury to the public, the tenants, and the tdlukdirs themselves. They have
continual disputes which lead to disintegration of their estates, and it is essential that some
remedy should be provided ‘hich shall do away with the perpetual intrigue and disorders,
and the financial ruin which follows recourse to the Civil Courts. A portion of Part TII
of the 'Bill deals with the method of procedure in these cases. In an ordinary case of
an undivided estate at present the procedure for the collection of rent is this: The rental
being taken in kind, an appraisement of the crop, to ascertain the share due for rent is,
necessary. The appraisement is made by the sharers interested or their representatives
ifa s!xarer, owing to his being kept out of his due share, has a dispute with the others,
he will raise difficulties at the time of appraisement; as the crop cannot be harvested
until the appraisement is made, ditficultics and delays in settling the appraisement will
cause loss in harvesting it to the tenants and tdlukddrs alike. I have known many great
hardships to arise from this cause and would urge that every legitimate means should be
adopted by Government to remove the causes of these disputes, and to facilitate their
settlement. The best means are at hand in the office of the Tilukddri Settlement Officer
which is familiar to those interested and accessible, and through this agency partitions
under the provisions of this Bill could be effected readily, cheaply and equitably. Part IV
rclates to revenue administration. One of the chief difficulties arising from the working
of the existing law is that we have not got a satisfactory assessment of many areas in
Gujardt. The Government demand is now not settled field by field, but roughly on the
whole area, and thus it caunnot be shown that each acre is contributing its quota. We
want to fix its proper contribution upon each portion in detail, and this is one”of tlhe most
valuable provisions of Part 1V of the Bill. There are other clauses in it, some of which
have challenged objection, one of them especially (Section 26) which authorises the inter-
ference of the Governor in Council in certain cases: ¢ If owing to disputes among the
sharers in any tdlukddri estate, or for other cause, the Governor in Council shall deem

. that there is reason to apprehend danger to the peace of the country or injury to the

well-being of the inferior holders, he may direct the Collector to cause such estate to be
attached and taken under the management of himself or any agent whom he appoints for
this purpose.” Now we have in the Civil Procedure Coode provision for action by the
magistrate to prevent disputes where the peace is threatened, and under an old regula-
tion Government can interfere, but for political rather than in social causes. These
provisions of the law do not meet the requirements of the cases which we have now to
deal with in which the interests of the public and of the tdlukddrs’ tenants are involved.
For instance, a step usually taken by a powerful and unscrupulous sharer who wishes to
encroach on his co-sharers i to intimidate the ryots who may be willing to take up
waste land in the interest of a co-sharer and to prevent its being cultivated. If the portion
lies waste the interests of the public as well as of the tenants suffer. Such mischicf may
now be prevented. Cases have come before my notice where riots, and even murders have
resulted from disputes as to whether such and such a field shall be cultivated. Hven in
my own camp I have had a man set upon in consequence of a strongly-worded claim
presznted by him for his fair shave, and Sir James Peile reported to Government,
when he was Tdlukddri Settlement Officer, that he had feared that murder might be
committed in his camp. It must be remembered that the village police and exccutive in
outlying tilukddri villages is inefficient and weak, and a lawless section of the community
are able to commit offences and tyrannize over the more peaceable. I may 1aention an

instance in the Viramgdm District where the Kolis, who are the tdlukddrs’ retamners, 2
answering Sir W. Scott’s description of the Highlanders who formed MacGregor's tail, 3

systematically kept in awe the Kunbi population by ccnstantly burning their crops or
their stacks. In this case Government, at my instance, imposed a punitive post of police
upon the Koli section with the very best results. But when the Collector had power to
take hold of an estate for the common benefit of all interested in it, prosperity would be
the result. The Tdlukddri Settlement Officer has furnished me with a list of twenty-six
petitions from sharers and others asking for his interference, and in this respect the ney
Act would be very welecome indeed. In Part V there is one other section—the limi
tation of the incumbrances on a tdlukdar’s estates to the tdlukdir’s own life-time—




hen, in the old days, we used to take agreements from tdlukddrs, there was a.c!ause to
the effect that they should not sell or encumber their estates. The new provisions arc
 justified by the fact that in many cases the incumbrances and alienations are practically
~illegal, and the principal reason why we have sought to regulate these is to prevent
the people becoming impoverished, discontented and dangerous. Other sections of the
Bill are mainly directed to remove the tdlukdiri estates from certain sections of the
Land Revenue Code which are not applicable to them. But before closing my remarks
I would ask the Council’s attention to a memorandum which was given to me last night
from the Thikor Sdheb of Limbdi, who represents a small section of the tdlukddrs who
are in Kdthidwar. The Thikor of Limbdi is the only one of any importance, and he
has taken the lead in the expression of what ave felt to be their objections to the Bill.
I have very carefully gone through the memorandum, but I find nothing in it which has
not already been dealt with by the Select Committee. Still it may be well perhaps to -
notice briefly some of the points which arise in it. The first point of importance is the
statement ¢ that the principle of assessment has always been different from what obtains
elsewhere. The amount of the juma is always fixed not on the value of the land
belonging to the tdlukddr, but upon the rents actually received by him with the custom-
ary deduction in respect of barkhali, vanta and chakariat lands ; again, the jama so
levied has nothing to do with the survey rates, though for instituting a comparison they
are often brought in aid to gauge the value of the estates, so as to bring the jama
of each to one and the same proportion of the value.” 1 do not understand how any
distinction can be made between the land revenue paid by tdlukdirs and any other
similar demand from other classes, nor can it be admitted for a moment that the land
held by the tilukddr himself or his dependants should be exempted. The whole must be
fairly assessed and the revenue levied on the whole of it. As to revenue survey, it is
stated  that the first survey in Gujardt, which was in 1824, was not extended to
talukddri estates ”.  That swvey was not a revenue survey and we are not concerned
with it.  * 'he second survey, which was in 1856-57, was expressly confined to Govern-
ment villages only ; and, as @ fuct, tdlukddry estates were not surveyed at this time either.”
That is quite true and nothing led to greater hardship than this. The assessments
being made without any data of the actual capacity of each estate were often excessive
and most burdensome, and I have found the tialukdirs glad to have a proper survey.
Then the memorandum goes on to show “as to the Land Revenue Code, that tdlukddri
estates have always been held exempt from its operation is sufficiently exemplified by the
fact that not one instance can be shown of any of the provisions of that Act having been
enforced in such estates. There has been no case, for example, of any forfeiture and sale
for arrears of revenue under sections 56 and 57, or of alluvial lands being sold by the
Collector under sections 63 and 64, or of any building-sites being fixed under section 126,
or of any arrest or attachment under Section 150, &c.” As to the forefeiture for
arrears of revenue under sections 56 and 57 the memorandum is wrong. There has
bLeen one in my time ; it was sold at the instance of the High Court, hut the purchaser
was not able to collect his rents; the resident télukddrs made it too hot for him: he
could not pay his land revenue, the estate was forfeited and then restored on celttain
conditions to the tilukddrs. That the statement is incorrect my experience furnishes a
cogent example in this particular case. It is also submitted that * there is no necessity
for any legislation on the subject. The possible classes of cases in which tflukddrs may
happen to be corrcerned are four ; cases in which questions may avise (1) between them
and the Government ; (2) between them and their bhdyad ; 83) between them and their
tenantry ; and (4) between them and their creditors. The relations between talukddrs and
Government are already so well settled and understood that no special enactment i<
secessary to define those relations; nor do the other classes of cases involvino questions
ctween the tilukddrs, their bhdyads, theiv tonantry and their creditors call for any
ecial cnactment.  Cases of disputes about shares (cven amongst the bhdyads inter se)
volving parties in a ruinous litigation are not of frequent occurrence; and in respect ot
es that may occasionally arise, the ordinary law of the land can quite adequately deal
h them.” It w_oqld not be at all rlght to leave the télukddirs outside the law o5
proposed, and it is necessary to define the revenue law applicable to t1 A
‘ ; Pl e to them and their
tatus.  We must take care that they are not wronged either by their own
by our laws. There have been numerous cases of disputes about shares
1Ormous mass of evidence to show how they have involved ruinous liti.



P

&

Parr V) THE BOMBAY GOVERNMENT GAZETTE, OCTOBER 235, 1888. 377: \

gation, and it is our duty to provide against the possibility of such instances occurring.
Then the memorandum asserts that ©the legislation now propos:d makes no distinction
between tilukas forming the domain of a gidi and other petty tilukas on the one hand
or between tilukddrs and kasbdtis, mevisis and rdiks on the other, but places them
all on a footing of equality.” There is no occasion for it. You cannot make excep-
tions in the geuneral law ; if we make exceptions for one class, we shall have to go even
further than this. Then it is stated that iv extends to estates belonging to the Chiefs
of Kdthiiwidr, in some of which the jawma being fixed by the permanent settlement,
there is n» occasion for a revenue survey. That may be so : [ dou’t think there is, but
occasion may arise. ‘Theu it is stated that the legislation «applies to estates in which
the vule of primogeniture obtains and in which therefore there is no occasion for a parti-
tion.”  Of course it does, and of course there will in these cases be no occasion for par- L7
tition. Then the memorandum sets forth that < the propesed legislation reverses the
general rule deducible from past history as to the fixity of the jama payable by a
talukdir.”  There is no historical or legal basis for assuming fixity. There are one or
two exceptions in which the assessment is not liable to increase or reduction.  As regards
the revenue liability ol tilukdirs, the Bill mercly repeats the provision of th.: Act of 1862
in practice the Goverument demand has been limited to a maximum of 70 per cent. of the
assessment, but it often is as low as 50 per cent. I have examined each of the objecti ms
and am convinced that no hardships can accrue from any of the provisions of the Bill
It is objected that the tenants, though admittedly tenants-at-will, are to be prima fucie
presumed as permanent tenants under scction 83, if they have been in possession of their
holdings for a long time ; all public roads, lanes, rivers, lakes, tanks, &c., in his tdluka are
primd facie under section 37 the property of Government until he establishes his title
thereto, and so on. All these clauses are sections of the Land Revenue Code in which
existing custom and right were carefully guarded.  In Select Committee all the provisions
were fully discussed and very carefully examined. and the Honourable Mr. Telang devoted
particular attention tu the application of each section of the Tand Revenue Code. I would
merely repeat that the objections here are based entirely upon misconception and are not
such as can influence the Council in the consideration of the Bill. T now move, Your
Excellency, that the Bill be read a second time.

The Honourable Mr. Trraxc :—Your Excellency,—Tf T may be allowed I would like to
say a few words before the matter is put to the Council. [ suggested in the Select
Committee that the Bill, instead of saying such and such sections of the Land Revenue
Code are inapplicable to tdlukdirs, should take a different line and should prescribe the
particular sections which are applicable. T wmade that suggestion, because when I read
the Land Revenue Code with special reference to tilukdars, I thought the code was
not as a whole an appropriate enactment for them, and was not .int..cn(lcd, in fact, to
be applicable to them. 1 IAowcv.ur as my colleagues did not tlun'k that course was
advisable, I went through the sections of the code and made suggestions, some of which
were accepted, and some negatived.  As regards some of these sections 1 was not satisfied
with the view of the majority of the Select Committee, and on some of them T find my -
views practically repeated in this memorandum. It is perhaps hardly possible at this
time to so amend the Bil as will bring it more in accordance with the views expressed
in the memorandum. So I will only say that I hope the tdlukddrs will hereafter find as
little cause to know the contints u.f' Land Revenue Code as _t;hc_y have found hitherto.
Ouly I am not prepared to agree in lh? view as to the ol»Jc.u.uons of .thesu geutlemqn
being unrcasonable or unfounded. I think there is always fair occasion for alarm in
these cases. 1 feel it would be useless at this stage of the Bill to bring forward the
views 1 take upon the subject. ] don’t want to say much upon any other p.ortion of the
Biil at the present stage. As to one or two muttc.rs I have given nntwe' of :l'mendmont.
It will, however, be more proper that I should refer to. them when I bring forward the
amendments. I should, however, like to say a word with regard to section 15 which
provides that  the procedure to be observed by the Tilukdiri Scttlement Officer or
other officer aforesaid in any such inquiry shail be that laid down by the Code of Civil
Procedure, 1882, for the trial of original suits.” I sugdested in the Seleet Committee
that this provision should be altered, and that whenever questions of title arose the
Talukd i Settlement Officer should be bound to refer the 1nve§t1gatloxl to the regular
gribunals.  The Tdlukdari Settlement Officer is not T}O(.}OSS&I.‘II)' an officer trained to
judicial investigations, and although section 16, by providing for an appeal from hun";%
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the District Court, may be supposed to do all that is necessary in the matter tp secure
justice, |'am not quite satistied on that point, as alt;'hough an gppqa] may be Ex-()v1tle(i éOE‘é
a good deal often must turn on the manuer in which a case 1s tried in the Court of ]rbt
instance. My suggestion, however, did not find favour with the majority of the Se elc
Committee, and upon this, and also on one or two ot;hgr poin's, I have som_ewhat, reluctantly
and doubungly yielded to the views of the majority. Upon the points, howeverl, to
which my proposed amendments refer, and on which [ feel somc\\'hat_;‘ more strongly,
shall ask the Council to change the text of the Bill as settled by the Select Committee.

e Bill read a second time The Bill was then read a second time and the Council
sand considered in detail. proceeded to consider it in detail.
The Honourable Mr. Ricuey moved that the following words be added to sec-
tion 8 (1) :—
‘“and every Registered T#lukddr shall be entitled to receive one copy of the
Register, free of any charge, except the cost of copying.”

The motion was agreed to.
The Honourable Mr., TeLana moved the following amendment :—

“Section 16. Add (3).—A sccond appeal shall lie from the decision of the
District Court to the High Court in accordance with the provisions of the Code
of Civil Procedure, 1882.”

He said : Your Excellency,—Having looked into this matter I am inclined to think
that under the law as it stands an appeal to the High Court will lie, but I think it desirable
to bave such a clause as I now propose distinctly inserted in order that the people
interested may know that such an appeal exists.

The Honourable Mr. Ricrey :—If the power exists, as I think it does. it seems to me
unnecessary to make any specific provision. If it does not, this Council cannot interfere
with the jurisdiction of the High Court, and it would be, therefore, ultra vires.

The Honourable Mr. Navror :—Your Excellency,—Section 42 of the Act under
which this Council is constituted says thatit  shall not have the power of making any
laws or regulations which shall in any way affect any of the provisicns of this Act or of
any other Act of Parliament in force.” The High Court owes its existence to an Act of
Parliament, and it follows that the local Councils of Bengal and Bombay have not the
power of affecting in any way the jurisdiction of that Court. This Council cannot,
therefore, limit the jurisdiction of the High Court, and it has hitherto been generally
thought that it cannot add to it. It is, perhaps, a question whether adding to the juris-
dictions of the High Court aflects the statute under which that Court is constituted, but,
the opinion which has always been acted upon with respect to the framing of Bills for
this Council is that no attempt should be made either to add to or subtract from the
jurisdiction of the High Court. All legislation affecting that Cowrt is undertaken by the
Governor General in Council. I think, thercfore, that it would be unwise to attempt to add
to section 16 of the Bill before us the words set forth in the motiou, and for my own part
[ think that the Honowable Mr. Telang’s proposal with regard to the section is unneces-
sary. The object of section 16 is to provide cheaper means of obtaining decisions on
questions in dispute between tdlukddri co-sharers than is provided by the ordinary Civil
Procedure Code. The objett of empow: ring the Tdlukdiri Settlement Officer to deal with
such questions in the fir<t instance is to secure this cheap and simple procedure and the
District  ourt hus ample power given to it to cure any defects in the decisions of the
. Tdlukdari Settlement Officer. My honourable colleage Mr. Richey and I myself
- and Sir James Peile also were convinced that this provision would he acceptable to the

talukddrs themselves and would save them from the great expense which the ordinary
- procedure necessarily involves.  One further remark I would make, and that is, tha even
0o appeal lies from the District Court’s decisions, there is no reason wh): the High
ourt should not, under section-622 of the Civil Procedure Code, set right any illegalit

aterial irregularity in that Court’s proceedings. It seems to me, therefore that ni

;lf)‘e_en mad(;a out;o Ifor addtiingl the :I'lords proposed by the Hont;urable Mr. Telan
i1t were desirable to add them, that this Council sh ;

e ould not attempt to add te
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. The Honourable the Apvocate-GEnkraL:—Your Excellency,—As to the power of
this Council to give the right ot appeal to the High Court, it is quite clear we c.nnot
dlrectly interfere with or tuke away from the jurisdiction of the Ligh Court. But there 18
a qualification ; for though we cannot so interfere directly, we can do so indirectly,
and thus affcet the jurisdiction of the High Court. ‘TI'his Council can increase or dimi-
nish the jurisdiction of the District Courts. It seems to me that the FHonourable Mr.
le:a_ugs purpose is met without expressly giving the right of appeal to the High Court.
I thiuk there is clearly under the sec.ion as drawn an appeal from the District Court on
a point of law, and nothing more is nécessary.

The Honourable Mr. TrLaNG :—Yes, | think so too, as I have said already ; and
rather than take the risk of doing what may be ullra vires of this Council, I ask Your Kx-
cellency’s leave to withdraw the amendment.

The amendment was accordingly withdrawn.

The Honourable Mr. Ricuey proposed the following amendment :—

“In section 24, sub-sections (2) and (3), insert the word mortyages after the word
‘any’ inline 19, after “such ’ in line 18, and after ¢ co-sharer’ in line 21.”

He said :—Your Excellency,—By this section we are able to assess area and to show
exactly what each holder ofland in a tdluka ought to pay as his guotum. The first person
to pay is the tilukddr himself; if he fails, then his co-sharers who pay their respective
quota, or any person holding a similar portion of land. We go direct to the inferior hold-
ers, but we did-not specify the mortgagee who stands as the registered tilukddr himself
and it is right to go to him before going to his tenants, and so we propose to specify him.

The Honourable the ApvocaTe-GENERAL :—Does not the honourablegentleman contem-
plate the moilgayee in possession? Utherwise the mortgagee may be residing in Bombay
or elscwhere, and have no connection with the land.

The Honourable Mr. Ricaiy :—1t does not matter where he resides so long as he
receives the rents,

: The Honourable Mr. Navror :—Whether the mortgagee is in possession or not he is
Tiable.

The Honourable the Apvocate-GENERAL :—Surely not, unless he is in receipt of the
rents,

The Honourable Mr. Terane :—No, and he ought not to be made liable.
The Honourable Mr. Ricury :—We want to get at the man who receives the rents.

The Honourable the ApvocaTe-GENERAL :—Then it is advisable to specify the mort-
gayee in poss~ssion.

The Honourable Mr. Nayror :—The words “in possession ” will cover the case of a
man who has virtual possession as well as that of one who has physical possession, and E
think the honourable member in charge of the Bill may accept them.

The Honourable Mr. Ricuey :—Then if the Council will allow me I will add the
words “in possession ” after the word murtgagee.

This was agreed to, and the amendment as thus qualified was adopted.

The Honourable Mr. TeLaxG moved the following amendment :—

‘“ Section 26, instead of (2) insert the following :— (2). When any estate is so attached "
and taken under management it shall be lawful for the tilukdir to apply to the
District Court by petition for the restoration of the management of such estate
to him. And the District Court shall, after hearing evidence, make an order
for such restoration, unless it is satisfied that there isreason to apprehend danger

to the peace of the country or injury to the well-being of the inferior holders in
the event of such restoration being ordered.”

He said :—Your Excellency,—This is one of the sections about which I have said
in signing the report of the \elect Committee that I would ta_ke objection in Council,
not being «ble to reconcile myself to the views of Sir James Peile and the Honourable
Mr. Richey. As the first portion of the section deals with matters that may endanger
the peace of the courtry and must therefore be dealt with by the Executive (J.ovemmeg
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its own responsibility, T am content to leave that part alone. But the latter part of
‘the section provides that—

“When any estate is so attached and taken under management, the management
thereof shall not be restored to the tdlukddr until it is shown, to the satisfaction
of the Governor in Council, that no reason for any such apprehcnsion as afore-
said any longer exists.”

: The clause as it stands would have no real effect whatever, for the tdlukdir would
never be in a position to claim restitution under it. We know that when such charges
are made against him as are contemplated in this provision, it will be a great under-
taking for him to convince the Gt.vernor in Council that any such reasonab.e appre-
hension” no longer exists. 1 belicve the clause I propose will meet the just require-
ments of the case. Under that clause the matter will be discussed in open Court and
the procedure strictly in accordance with the usual course. It does not scem to me
right that the authority which orders the sequestration as a measure of exccutive ad
munistration should also judicially decide as to the restoration. Besides I think the-
onus of proof sh.uld be thrown upon the former authority and the lind should be
restored unless that authorvity can show reason why it should not. I caunot concur in
the view, that because the sequestration will be ordered by so high an authority as the
Governor in Council, therefore when it comes to be judicially investigated, the landowner
should have the burden thrown on him of showing that his rights of property have been
mproperly interfered with.

The Honourable Mr. Rrcury :—Your Excellency,—I do not altogether share the
Honourable Mr. ''elang’s apprehensions upon this point as to possible injustice or hard-
ship. The onus of proof being thrown upon Government or its officer, no officer would
ever be particularly anxious to put his powers into operation. But the District author-
ities and the power of appeal from the are known to the very meanest in the eountry,
so that it is not possible to suppose any hardship would escape coming to the knowledge
9f (?qvernment. At the same time 1 feel the necessity of giving a man an easy course of
judicial procedure and it seems perhaps ungracious not to specify it and I have, therefore
drafted a clause which I will ask the Council to adopt. It is to add to section 26 (2) and’
to let it read :—

““ When any estate is so attached and taken under management, the sharers or

any oue or more of the sharérs therein may at any time apply to the District

' Magistrate to restore the management thereof; and if the applicants shall prove

to the satisfaction of the District Magistrate that no reason for any such ap-
prehension as aforesaid any longer exists, the District Magistrate may order
restoration of the management to be made to the tilukddr,” :

This, I think, will meet his view.

~ The Honourable Mr. T'siaxa:—T was thinking whether the District Maoistrate

would not be the original authority from whom this matter would come before Govern-

ment. Would it not then be an appeal from himself to himself ?

o T}l]e l'lIonm.lmble ]l\;h NAYLTI i—Noj; the Cellector would merely be the Post Office

* through whom it would pass. The recommendation to attach would really at :

Talukddri Settlement Officer. il ealivaboytiiat of tis
The Honourable Mr. Menta :—It scarcely seems the right course.

The Honourable the Apvocare-Gexerarn :—The only diffic
3 - ; INERAT § v difficulty al o T
Mr: ':['elallgs al_nf:udmcnt is the chance of creating a conflict bct\vt»)en tl?gifgfugvmmqaaﬁile
udicial auchorities 5 for after t!le District Court had restored the man"mbpme,etat” ]]C
t”?]';;lllxiddr’ llae exc;cutnile pill\'.'er mxg&}t at onl(ic deprive him of it again, 1 a;]f {wt ;n f?vglli
this, and prefer the Honourable Mr. Richey’ e S g
: »'-l,‘élang. ; . 2 chey’s amendment to that of the Honourable

The Honourable Mr. MenTa :—Lecave it open as to whether . .‘
py of the reasons on application. £ “heth?l the registered tdlukdsr

o Houourable Mr. Ts1axa :—There is much force in
gl - n the reasons of the ~
_Geqera.l. I will accept the Honourable M, R;c}mx‘;g;s;l:lzzagﬁlgonoumble

ble Mr. Richey’s amendment was acce

Teg)

Skl “ v pted with th oD
after the word “purpose” in section 26 (1) add :iee ?lﬁiﬁltm ;2
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the application o any registered tdlulddr or co-shaver the Collector shall furnish him with
a copy of the reasons on which the orders of Government were passed.

The Honourable Mr. Ricney then moved to add the following proviso to section

27A :(—

“(2) Provided that no such application shall be entertained in respect of an undividet

share of a tdlukddri estate nor, except with the consent of all the co-sharers, ia
Tespect of an estate which is held by co-sharers.”

He said :—Your Excellency,—Section 27A was inserted to enable the Settlement
Officer to take up the management of an estate at a tilukddr’s request and occasions fre-
quently arise in which they make such requests: The consequence of the Tdlukddri Settle-
ment Officer taking over management of an indebted estate is that money can be borrow-
ed at 5 or 6 per cent. instead of 12 per cent. which the tdlukddr has to pay ; this reduction
of interest admits of the creation of a sinking fund. It enables the tilukdars to pay
their debts and so the procedure is very acceptable. The provision is similar to that in
the Court of Wards Act of the North-West Provinces. The addition to the section now
proposed was drafted in order to prevent complication by the assumption of management
of an undivided share by the Tdlukddri Settlement Officer. As a shaver can now speedily
and cheaply get partition, it is better that this should precede management by the
T4ukddri Settlement Officer.

The amendment was accepted.

The Honourable Mr. TerLaxa moved the following amendment :—

“ Section 32 (¢).—For the last 11 lines beginning with “and provided also” to
“ this section,” substitute the following words :—and provided also that when the
estate ccases to be under the management of Government officers, the possession
and enjoyment thereof shall revert to the tdlukdir, subject only to such agree-

ments as shall have been made in conformity with the provisions of section 28 of
the Gujardt Tdlukdars’ Act.”

He said —Your Excellency,—The result of this section as it stands would be that
during the period of temporary management the old tenants-at-will may be converted into
holders with occupancy-right as against the tilukddrs, and this is neither desirable nor
just. Under section 28 the provision is this, that no agreement entered mnto by a Go-
Vernment officer managing an estate under section 26 in respect of any land in such estate
shall be for a period exceeding five years from the date thereof and that no such agree-
ment by a Government officer managing an estate under section 27 shall have effect
beyoud the end of the revenue year in which such officer’s management determines, unless
the same 15 ratified by the co-shaver to whose share the said land is finally allotted when
the partition of the estate is completed. That seems to me to be quite sufficient. The.
words as they stand in the Bill before us seem to cover a somewhat larger field than will

be included in the words I have suggested, and I think we ought to limit it in the mode T
have suggested.

The Honourable Mr. Ricuey :—By section 28 (2) the powers of an officer manag-
ing a tdlukddr’s estate are limited, when the management is due to partition, to giving
leases to expire with his management; when the management is due to disputes and is
under section 26, he can give leases for five years. The section to which the tonourable
Mr. Telang’s mnendmlent relates, deals with management on account of arvears of revenue
as provided in the Land Revenue Code. Under that law the Collector, managing an
estate on account of default of revenue payment, can sell occupancy-rights without any
limitation of tenancy. This law applies to the estates of indmddrs, and 1 cannot see why
talukddrs should be put under a different law. I have very little sympathy, considering
how moderate our demands are, with the tdlukddr who does not meet them. Ifan estate
has got into scch a condition thaﬁ the (?f(>ver111ne|1t demand cannot bg misedz it is most_
expedient that the greatest security possible should be offered to cultivators in order to
restore the estate, and it is surely more to the advantage of the d.efaulter that occupancy
of his lands should be sold than that the Collector should exercise the power of selling
the tdlukdir’s rights as he might do. 1 congratulate my honourable friend Mr. Telang:
upon his scrupulous regard for the rights of property ; it is gratifying to see that the

are still respected here, though in other countries just now they are being threatened,
still we need not carry our scruples too far. As the object of attachment is to clear

v.—102
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off debt to Government, it must be remembered that a..lea.se for ﬂvq years may eb-ziou
less if an unscrupulous, tyrannical or rapacious landlord is liable to return to possession-

The Honourable Mr. Nayror :— Your Excellency,—I would like to make a_fe\v‘ on::
servations upon this point. The Honourable Mr. Telang’s proposal is that the oy P’ .O,nt
sion of section 111 of the Liand Revenue Code, as it is proposed by section 32-of the ]l)t(:szhe
Bill to amend it, shall run “and provided also that when phe estate ceases to be un‘c'tu‘llt e

.; management of Grovernment officers, the possession and enjoyment tl‘lel'cof' shu_ll rc\(ﬁ o
I the tilukddr, subject only to such agreements as shall have been madein con_‘tum.uty t“tll al'Bill
£ provisions of section 28 of the Gujarit Tilukddrs’ Act.” If we turn to scction 28 of t 111, B
f‘  we find in sub-section (2) two kinds of agreements spoken of, viz. agrecmeutls \\jl‘m\: 1 nt?
& officer managing an estate under section 26 is'cmpo\'vcred to cuter into ‘apc 38’,;T111?il‘__z
I which an officer managing an estate under section 27 1s cm[.m\vured to enter lnilo.t tlu: . o?'
£ class of agreements are to be for a period not exceeding fwc years from the‘ a_e. f'twf il ’

and an agreement of the second class must be such that 16 shall not have eﬁc:f:t Li‘ 01 t110~

end of the revenue year in which the officer’s management determines, un;.ss ] e
same is ratified by the co-sharer to whose share the said land is finally allotte w l\e‘n
the partition of the estate is completed.” The question then avises which class of agree-
ments does the honourable centleman’s motion refer to? Does he mean that in no case
in which an estate is under the management of Government officers shall any agreement
for a lease or for the management of land be for a term in excess of five years from the date
thereof, or that every such agreement shall terminate at the end of 'the revenue year
in which the Government officer’s management ceases ? The two things are perfectly
distinct, and if the honourable member’s amendment is to be carried in any form, I would
suggest that this ambiguity about it should be cleared away. Bu‘t I a.lso dc]n:ecate the
passing of the amendment at all. Section 111 of the Land Revenue Code is a section takein,
when that code was passed, from the previous Bombay Survey Act (Bo. Act [ of 1865),
section 84, and the Jaw which that section contains has been the law of this presidency for
at least the last twenty-three years. The purport of the section is that if an alienated
village or estate comesunder the temporary management of a Government officer it shall be
lawful for that officer to sell the occupancy-right of lands by auction and to conduct the
revenue management thereof under the same rules which apply to unalienated lands. It
enables the Collector, when an indmdidr’s estate comes under his temporary manage-
ment, to introduce into it a survey settlement, and to conduct the revenue .admu'ustra.-
tion of the estate upon principles precisely similar to those which prevail in Govern-
ment villages ; and by section 217 of the Land Revenue Code it is enacted that when a
survey setflement has been introduced under the provisions of any law for the time
3 being in force into any alienated village, holders of land in that village enjoy. the same
- benefits as holders of land in surveyed Government villages. This is the general law of
: this presidency, viz. that if owing to any default of payment of land revenue on the part of
W the holder of an alienated village, that village comes under the management temporarily

of Government officers, the Collector steps in and manages the village precisely as if 1t
were a Governmens village, taking the Government revenue and. keeping the balance
of the realizations for the benefit of the indmddr. If the infmdir makes application
within the proper time for restitution of the village he may have it back, but he takes it
subject to the survey rules. The question is whether this general law should be applied
= to tdlukdirs or not, and I think that it should, for they have no good claim to exemption
~ from any of the general provisions of the Land Revenue Code. The only object of

- Bill is to take from it the terms which are inapplicable to tdlukddrs. It will be observed
that section 32 (1) provides that section 217 of the Bombay Land Revenue Code shall not
apply to tdlukddri estates, but as regards such estates the purpose of that section will
be effected by ‘the last proviso to the amended section 111 of that code, contained in
- section 32 (2) (¢) of the Bill. This proyiso, which is the one which the Honourable
Mr. Telang seeks by his motion to amend, is, therefore, merely an incorporation of the

eral law of the presidency, and it should be allowed to stand. The Bill is more
beral to tdlukdirs than is the Revenue Code to indnddrs ; for section 111 of the code
~ applies to the estates of the latter, whatever be the course of their coming under the

orary. management of Government officers. But section 28 of the Bill exempts
ukdirs from the ordinary consequences of management by Government officers in

amending section 111 and placing it in the form in which it is given in section 32 of the -

There is an express provisipn in sub-section (2) of that section that if the’

~u
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Management is taken up temporarily by Government officers owing to the existence of
disputes between co-sharers under circumstances which may lead to a possible danger
to the peace of the country or to injury to the well-being of the inferior holders, the
power of the manager shall be limited to granting agreements for five years. And we
have in the same sub-section a further saving provision for the benefit of talukddrs that
any agreement a managing officer enters into during his management of an estate which
1s under attachment peunding the completion of a partition shall not extend beyond the
en_d of the revenue year in which such office’s management determines. Then there is the
third case provided for in section 27 A of the Bill. By that section the Tdlukddri Set-
tlement Officer is empowered to take up the management of a tilukddr’s estate at the
request of the tdlukdir himself. In this third case the management will be by agreement
of the tdlukddr only, and it is obivous that it will be open to the tdlukddr to stipulate,
if he thinks fit, that section 111 of the Land Revenue Code shall not be held to apply to
the management. Thus three cases of management of tilukddrs’ villages are exempt from

- the provisions of section 111 of the Land Revenue Code. The only other case in which

it is likely that Government officers will have to manage a tilukdar’s estate is if the .

* tdlukddr should make default in payment of the land revenue due by him. In that case -

I thiak the Council will concur with me that it is not desirable that tdlukddrs should be
exempt from what I have shown to be the ordinary law of this presidency.

The Honourable the Apvocare GeNeraL :—I would suggest as a means of meeting
the difficulty that we add to section 28 (2) words which shall include all agreements, say
“provided that no sale of occupancy-rights or agreement entered into, &e.”

The Honourable Mr. TeLaxe’s amendment was withdrawn in favour of the following -
alteration in section 28 which was accepted, viz. the insertion of the words sale of occu-
pancy-rights or after the word “no” in line 19 and after “such” in line 15.

The further consideration in detail of the Bill was postponed till the next meeting,
His Excellency the President then adjourned the Council.

By order of His Luxcellency the Right Honourable the Governor in Council,

J. J. HEATON,

Secretary to the Council of His Excellency

the Governor for making Laws and Regulations.
Poona, 15th September 1888.
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