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PART VL
BILLS OF THE GOVERNMENT OF INDIA. 5

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
20th August, 1884, and was referred to a Select
Committee :— ;

Bill No. 10 of 1884.

4 Bill to amend the Transfer of Property Act,
1882.

of 1882, ‘WHEREAS it is expedient to amend the Transfer
of Property Act, 1882 ; It is hereby enacted as
follows :—

1. For the fifth clause of section 1 of the said

Amendment of section Act the fOHOWiDg shall be
1-of Act IV, of 1882. substituted, namely :—

¢« And any Local Government may, with the
previous sanction of the Governor General in
Council, from time to time, by notification in the
local official Gazette,— ;

¢ (@) exempt, either retrospectively or prospect-
ively, any part of the territories administered by
such Local Government from all or any of the fol-
lowing provisions, namely :—

three, fifty-nine, one hundred and seven

and one hundred and twenty-three ; or
“(b) direct, either retrospectively or prospec-
tively, that section forty-one shall mot apply
throughout any part of those territories to any
property in which a member of any race, sect,

vI,—14

| inserted ; and
““Sections fifty-four, paragraphs two and

tribe or class specified in the notification is in- -
terested.” s
2. The following clause shall be deemed to :
Addition to the scc- have been added to the first ;
tion. : section of the said Act from v
the date on which it came into force, namely :— - :
“ Notwithstanding anything in the foregoing
part of this section, sections fifty-four, paragraphs
two and three, fifty-nine, one hundred and seven
and one hundred and twenty-three shall not ex-
tend or be extended to any district or tract of "5
country excluded from the operation of the Indian
Registration Act, 1877, under the power conferred
by the first section of that Act or otherwise.”
Addition to section 4 3. Tosection 4 of the said
of same Act. Act the following shall be
added, namely :—

~ ““ And sections fifty-four, paragraphs two and
three, fifty-nine, one hundred and seven and one
hundred and twenty-three shall be read as supple-
mental to the Indian Registration Act, 1877.”
Amendment of section 4. In section 69 of the |
69 of same Act. said Act— ;
(@) after the words ““is valid in the following ;
cases” the words “and in no others” shall be

(b) after the words ¢ Hindu, Muhammadan or
Buddhist,” in both places where they occur, there
shall be inserted the words “ or a member ofany
other race, sect, tribe or class from time to ti
specified by the Local Government, with the pr
vious sanction of the Governor General in
cil, in the local official Gazette in this behal
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STATEMENT OF OBJECTS AND REASONS.

TaE last clause of section 1 of the Transfer of Property Act, 188
Goverament may, with the previous sanction of the Goyernor General in Cou
trospectively, or prospectively, throughout the whole or any part of
Local Goyernment, the members of any race, sect, iribe or class from all or
sions, namely, sections 41, 54 (paragraphs 2 and 8), 59, 69, 107 and 123.

any

54, * * Such transfer, in the case of tangible immoveable property of ?hc va!uo of one hun-
dred rupees and upwards, or in the case of a reyersion or other intangible thing, can be made
only by a registered instrument,. ¢

In the case of tangible immoveable property of a valuc less than one hundred rupees, such
transfer may be made cither by a registered instrument or by delivery of the property.

59. Where the principal moncy sccured is one hundred rupees or upwards, a mortgage can 130
effected only by a registered instrument signed by the mortgagor and attested by at least two
witnesses, 1

‘Where the principal money sccured is less than onc hundred rupees, a mortgage may be cffcctt.x
cither by an instrument signed and attested as aforesaid, or (except in the caso of a simple mort-
gage) by delivery of the property. 5 Yoo i £ Cal

othing in this section shall be deemed to render invalid mortgages made in the towns of Cal-
cutta, Madras, Bombay, Kardchi and Rangoon, by delivery to a creditor or his agent of documents
of title to immoveable property, with intent to create a security thereon. k \

107. A lease of immoveable property from year to year, or for any term exceeding onc ycar, or
reserving a yearly rent, can bo made only by a registered instrument._

All other leases of immoveable property may be made either by an instrument or by oral agree-
ment.

123. For the purpose of making a gift of immoveable property, the transfer must be effected
by a registered instrument signed by or on behalf of the donor, and attested by at least two
witnesses. )

For tho purpose of making a gift of moveable property, the transfer may be effected either by a
registered instrument sigued as aforesaid or by delivery. y

Such delivery may be made in the same way as goods sold may be delivered.

ed in which is a member of such race, sect, tribe or class, while the other party

exempted class. !
3. To this reference the Government of India, on the 18ih December,

2, provides that any Local
ncil, exempt, either re-
tho territories administered by such

of the following provi-

2. Inaletter dated
the Gth September,
1882, the Chief Com-
missioner of Assam
asked foranexpression
of opinion from the
Government of India
as to the effect which
the exemption under
that clause, of ““any
race, sect, tribe or
class” from the provi-
sions of section 5
(paragraphs 2 and 3)
and sections 59, 107
and 123, which are set
out on the margin, has
upon transactions,one
of the parties concern-
does not belong to an

1882, replied that the

precise manner in which the exemption would operate under the circumstances described was a matter

of some difficulty ; and the only satisfactory means by which an intelligible operation might be given

to section 1 of the Act seemed to be the amendment of that section so as to make the exemption from
sections 54, 59, 107, and 123 local and not personal.

4. 'The Chief Commissioner, in a letter dated 12th January 1883, suggested as an alternative,

and in his opinion a preferable one, a power to exempt not persons or places but transactions in which

- one or both of the parties might be members of tho race, sect, tribe or class for which the sections in

Madras, Bombay, Kardchi or

~ mortgageo is a Hindu,

question might be deemed unsuitable.
5. It was thought desirable to obtain the opinions of the other Local Go

vernments on the two

alternative proposals thus put forward, and accordingly, on the 7th May, 1883; a cirenlar was issued

for this purpose.

6. It will bo observed that the question thus raised was confined to the power conferred by sec-

41. Where, with the consent, express or implicd, of the
perty, a person is the ostensible owner of such preperty and transfers the same for. consideration,
the transfer shall not be voidable on the ground that the transferor wns not authovized to make it :
provided that the transferce, after taking reasonable care to ascertain that tho transferor had
power to make the transfer, has acted in good faith,

69. A power conferred by the mortgage-deed on the mortgagee, or on any person on his behalf,
to sell or concur in Bclllll¥, in default of payment of the mortgaged-money, the mortgaged pro-
purty.]ox)' any part thereof, without the intervention of the Court, is valid in the follo“iﬁg cases
(namely)— . /

@) where the mortgage is an English mortgage, and neithor the mortgacor aag
insx Hindu, Mnbnmmmﬁm or Buddﬁist; ey S B

(b) where the mortgagee is the Sceretary of State for India in Council ;

(c) where the mortgaged ]_nrnllzcrty or any part thereof is situate within the towns of Calcutta,

angoon, . i

But no such power shall be cxcr%ised unless and until— -

(1) notice in writing requiring payment of the principal money has been served on the mortgagor
or ono of several mortgagors, and defualt has been made in pagment of the principal money, or of
part thereof, for three months after such service ; or

(2) some interest under the mortgage amounting at least 1o five hundred ‘rupees is in arrear and
unpaid for three months after becoming due.

*When a galo has been made in professed exercise of such a power, the title of the purchaser
ghall not be impeachable on the ground that no case had arisen to authorise the sale, or that due
notice was not given, or that the power was otherwise improperly or irregularly exercised ; but
any person damnified by an unauthorised, or ‘improper or irregular excrcise of the power Shall
have his rémedy in damages against the person cxercising the power. 3

The money which is reccived by the mortgagee, arising from the sale, after discharge of prior
incumbrances, if any, to which the sale is not made subject, or after ayment into court under
section fifty-seven of a sum to meet any prior incumbrance, shall, in the absenco of a contract to
the contrary, be held by him in trust to be applied by him, first, in payment of all costs charges
and expenscs (f_romrly incurred by him as ineident to the sale or any attempted wle; and
secondly, in discharge of the mortgage-money and costs and other moucy, if any due under the
mortgage ; and tho residue of the money so recéived shall be paid to the person entitled to the
mortgaged property or authorized to give receipts for the proceeds of the sale thereof.

3 gxithmg in the [former part of this section applies to powers conferred before this Act comes
into force. g
The powers and provisions contained in sections six to nineteen

Pcrsons interested in immoveble pro-

1 (both inclusive) of th ’
"and A Prtgfgggs il;‘owers Act.dISGG. shall be deemed to npgly to English mon?t;ages,o vTintecvcci
in British India the mﬁm glg:g:t uxgmcf situate, when neither the mortgagor nor the

ower to exempt from it was not apparent. The circular accordinel
Eoeal Governments in regard to these sections also. gly asked f,

tion 1 of the Act to
exempt from the oper-
ation of sections 54,
59, 107 and 123 ; but,
attention having heen
oncedrawn to the sub-
ject,itwasnatural that
the effect of an exemp-
tion from the other
two sectionsof the Act
(41 and 69) wmention-
ed in scction 1 and
set out in the marein
should also be col?si-
.dored s;and, on looking
1nto the matter, it was
found that, while an
exemplion under ei-
ther of those sections
would give rise to
questions very similar
to those raised by the
Chief  Commissioner
of Assam in the case
of the sections refer
red to by him, there
was this forther diffi-
c_u]ty in regard to sec-
tion 69 that the ob-
ject of allowing any
or the opinions of the °
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7. The replies of the Local Governments have now been received and considered
ment of India, and the following are the conclusions to which they seem to point.

8. In thoe first place, as regards the power of exempting from the operation of sections ‘54, 59,
107 and 123, it seems to the Governor General in Council best to make it simply a power of exempt-
ing locally, that is to say, the exemption should be absolute and cover transactions relating to any im-
moveable property within the specitied area, whether both orone or none of the parties may belong to
those races or tribes for whose benefit the exemption is intended. To give a personal character to the
exereption and restrict if, as some suggest, to transactions within the area, to which either both parties
or one of the parties are of particular races, would give rise to uncertainty of title and other difficulties
and doubts noticed by Sir U. Turner and others. With alocal exemption clause of an absolute character
an intending purchaser has to look to nothing but the situation of the property.

9. Itis true that there may be advanced people living in exempted localities for whom the
sections in question would provide a law more suitable than that which prevails whero they do not
apply, but it must be remembered that these people always could, and Europeans, it is believed, general-
ly would, follow the practice of having formally executed and registered documents, and this would toa
great extent give them the benefits aimed at by the Act ; for it must be borne in mind that in the places
in question titles would not usually be complicated, and in any case the sections of the Act referred to
are not an essential part of the law, but merely an improvement of it, which is not in force as yet in
great provinces like Bombay, the Panjdb and British Burma. Again, on the other hand, it is true that
there may be members of wild tribes settled in some non-exempted localities, and that they may find it
difficult to learn to act up to thelaw ; but, as has been observed by some of the authorities consulted, wild
people scattered in this way among a'population the great mass of which is civilized soon get into the
ways of the peaple among whom they live.

by the Govern- 3

In either case'the objection is one that must apply to most of our enacted laws, and indeed to a
‘good deal of the customary law of the country. We cannot get a law that will suit everybody ; we must
be content with a reasonably close approximation. .

10. The first section of the Bill accordingly amends section 1 of the Act so as to empower a Local
Government, with the previous sanction of the Governor General in Council, to exempt any part of the
territories under its administration from the operation of any of these sections.

11. Next, as regards the powers to exclude the operation of section 41, the considerations to be
borne in mind are fully stated by the Chief Justice of Madras in his opinion.

Sir C. Turner observes that the general rule that no one can confer a higher right in property than
he himself possesses in some cases worked obvious hardship; and, as the science of jurisprutlence
advanced, it was limited by the exception declared in section 41, on the principle that, where one of two
- innocent persons must suffer from the frand of a third party, the loss should fall on him who has created
or could have prevented the opportunity for the fraud. To races which have not made a substantial
progress in civilization, this rule appears to Sir Charles Turner to be unsuited for the following reasons,
as stated in his own words :—

¢ Regarding the question in its sentimental aspect, it is certain that a member of a race
unacquainted with the refinements of equity would fail to recognize the justice of a rule which cansed
him to be deprived of his property by what is ez hypothesi a frand. s

I do not contend that legislation is to be governed by sentimental considerations, but I have
heretofore asserted, and still hold, that legislation should only be so far in advance of the general i i
understanding that its justice should be recognized by the more enlightened. 4

¢ There is, however, a substantial reason to be deduced from the rule itself, which shows its
inapplicability to uncivilized races. The rule affords protection only 0 a purchaser for consideration
who acts in good faith after reasonable inquiry.

¢ The imposition of these conditions on the purchaser suggests to persons, who have occasion to
create an ostensible ownership of their property in others, the prudence of providing certain safeguards.
If they are well advised, they are careful to secure evidence of the actual ownership, so that a purchaser,
on making due inquiry, must either ascertain the true character of the transaction, or entertain such
suspicion of its character that he can no longer assert that he acted in good faith.

¢ The transactions of uncivilized races in the matter of property are of the simplest character ;
they are unacquainted with the precautions which technical skill has devised to secure property.

¢ Again, as society progresses, men are habituated to exercise greater caution in their dealings
with their fellows, and have larger opportunities for selecting agents who are reputed either to be
worthy of confidence or to be in a position to answer for a breach of confidence. A prudent man selects
for an office of trust a person of tried probity and some substance. The uncivilized races have less
choice in the selection of agents and less opportunity for forming a judgment of the character and
position of their agents.” ;

12. The conclusion to which these remarks seem to point is that the Government should he em-
powered to direct that section 41 should not apply throughout any particular local area to any property
in which a member of any particular race, sect, tribe or classis interested and it is on these lines t{:nb sub-
clause (b) of the new fifth clause which the Bill proposes to insert in tho first section of the Act has
been framed.

13. The discussion regarding section 69 has opened out questions extending beyond the particula:
difficulty first brought to notice, and it is fortunate that the Government have had in considerin
the assistance of Sir C. Turner, who was a member of the Commission by which the Transfer of Pro
Bill was settled. 2

The circumstances under which the section was enacted will be found stated in the
extract from his Minute :— : i S

¢ In England, it is usual to confer on a mortgagee, in case of default, a power to sell the
property without theintervention of a Court of justice; and, where theinstrument of m

in express terms negative it, a mortgagee is empowered by statute t
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after the date of defanlt and of six months from the date on which notice is given of his intention to

exercise the power—23 & 24 Vic., c. 145. This statutory provision was, by Act XXVIII of 1866,
extended to mortgages in this country to which the English law is applicable. .

« ¢On the other hand, the simple mortgage in India did not authorize a sale without the order of a
Court, and by Regulation XVII of 1806 in the Bengal Presidency it had been enacted that a mortgage
by conditional sale should not become foreclosed without the service of a notice through th'e District
Court, and on the expiry of a year of grace. Inferring the policy of the legislature from this Regula-
tion, the Sadr Diwéni Adilab refused to givo effect to an express power of sale—S. D. A., 1847-354.
iIn the Bombay Presidency, Mr. Justice Melville expressed a doubt whether a private sale of property
n the Mufassal, effected by a mortgage under a power, would be valid—VIII Bombay H. C. A. C., 143.

“On the order hand, I entertained the opinion, and I believe acted on it before the Transfer of
Property Act came into operation, that, in the absence of a prohibition of law, ‘the owner of property
was competent to confer on a mortgagee what powers he himself possessed, and that, if a mortgagor
haying, as owner, authority to sell, created a power of sale in a mortgagee, and the mortgagee duly
exercised the power, the Courts were bound to recognize the validity of the sale.

¢ In Bhanoomutty Chawdiam vs. Premchund Nesgee, XV B. L. R. 28, property in the Mufassal
had been mortgaged by an instrument in the English form containing a power of sale, and subsequently
mortgaged to a third party by a conditional sale. The first mortgagee then exercised his power of
sale, and subsequently to the sale the second mortgagee took proceedings to foreclose. It was held
that the purchaser under the power was entitled to notice of foreclosure, and impliedly that a sale under
a power might be valid.’

¢ In this state of the authorities,” Sir Charles Turner continues, ¢ it fell to the Law Commission
to offer for the acceptance of the legislature a proposal to settle the law. It was felt that, in accordance
with the principles of freedom of contract, an owner of property should be at:liberty to confer on a
mortgagee any of the powers which he could himself exercise, and that a borrower might more readily
obtain accommodation, or obtain it on easier terms, if he could offer a security which wounld be speedily
converted by the tendex without the delay and the cost of an application to a Court of justice. On the

- other hand, it was recognized that in this country the large majority of mortgage-securities are created

by persons who are poor and illiterate in favour of more sharpwitted creditors, and that, in an
agricultural country, landed securities are subject to sudden and excessive variations in value, which are
rarely foreseen by borrowers. The Commission came to the conclusion that, while more wealthy
borrowers in the country and all borrowers in the presidency-towns might bo left to deal with their
property as they pleased, it was necessary in the present state of British India to create a lepislative
safeguard for the poorer classes in the country. They, therefore, proposed that the creation of a power
of sale should be declured invalid except in mortgages where the principal money secured exceeded
Rs. 500, or in mortgages to the Secretary of State or in mortgages of property in the presidency-towns.
In Committee, the Section was recast. Instead of declaring that a power of sale conferred by the
instrument of mortgage is invalid except in the cases specified, the section, as it now stands declares
that in certain cases it is valid.’ %
Sir Charles Turner adds—
“Unless it be held that the express declaration of the validity of such a power in certain cases is
{;)angx]mc{mt 18) a de.clqratllclm of ltsi; invalidity in other cases, which I incline to doubt, the object sought
y the Law Commission has not been attained, and the validity of th wer 1 .
specified is still left an open question. % M Sice o therthar thoge
G %b m‘a.y haye been desirable. that the protection the Law Commission inteuded to confer in the
case of mortgages for small amounts should have been extended to mortgages for somewhat larger sum
but T tluqk 1t 18 to be regrotted that the amendment should have been offected in such terms as to lco.vs(;
tlée qutestlon do%bt‘fguiwhezhbc;r any protection is given to mortgages of any class or amount, and I trust
advantage may be taken of the opportunity to re-consider th 151 i 7
that t-lze section, as it now stnnds,I }nl’ects oflly— RS chithe secticn FT ¢ will be Seon
£ (1) parties to an English mortgage, 1. ¢. a mortgage in the Bnelis il
Muhammadans or Buddhistsg(:n inexact enmﬁm%a.tion of the %regdioﬁgkl‘{)honm? DObfljiIl?lqlls’
€(2) parties to a mortgage to the Secretary of State ; ety calodin)p
: X}) g]artles :_o mortgaggs (af pri)pgrby in the presidency-towns.
. fAs the section now stands, 0 not see any reason for including it i i
which certain races may be exempted ; I apprehend it was included beforg; it xﬁaihfegﬁis’qf Reghons.for
14. Secf:xon 4 of the Bill accordingly amends section 69 of the Act so as to ev‘ re.s lear]
! was actually intended, and no power to exempt from the main provisions of ‘t-lll)e sasct(i:oexiuhi’s Ehﬂt
% retained ; but, as Mr. Justice Muthuswami Aiyar has pointed out that there are other classes whom iieir;

even more necessary to exclude from the operation of the exceptional provision in clause (@) than

Hindis, Muhammadans i g ;

exclmlgng e and Buddhists, words have been added to that clause to provide a power of

15. Bection 2 of the Bill is intended merely to remove a formal i ; 5
' been brought' to notice in the course of the i?ecent discussions, Ibdwift?zfu;oﬁ:e ﬁct Thichchas
that the provisions of the Act which assume the existence of s rogistration system ev}cir hended
effect in those tracts which are excluded from the operation of the Registration yAcb 3 1? QUi ek
oxmti:sleg. toTIEa,ke any express provision to that effect, and that omission is noy supph'ed’ R

e dd: eb addition which it is proposed to make to section 4 of the Act by seotion 3 f the Bi
§ Ior its object merely to remove a difficulty which has been felt in some quarters Oa,s t(e) ]311111
e

one another.

k3

(Signed) ©. P. Irpggr,

Tlip 9th August 185}, ,
, D. FITZPATRICK,
Secy. to the Godt, of India,

X

bearing which the provisions of the Act relating to registration and the Registration Act have
_ on

C Nl



LEGISLATIVE DEPARTMENT,

80 The following Bill was introduced into the
2 Council of the Governor General of India for the
. purpose of making Laws and Regulations on the
[ 20th August, 1884, and was referred to a Select
."_ Committee ;—

i Bill No. 11 of 1884.

Y A Bill to facilitate the construction of Telegraphs,
| and to amend the Indian Telegraph Act, 1876.

WrEREas it is expedient to give power to place
A and maintain telegraph lines and posts under,
! : over, along, across, in or upon immoveable pro-
A perty ;

And whereas it is also expedient to amend the
Indian Telegraph Act, 1876 ;

¢ It is hereby enacted as follows :—
. lh‘ Preliminary.
1. (1) This Act may be called the Indian
Short title, local extent Telegraph Act, 1884.
S, and commencement.
(2) It extends to the whole of British India;
and :

(3) It shall come into force at once :

Provided that nothing in this Act shall affect
; any right acquired by the Governmentoralicensee
3 under section 4 of the Indian Telegraph Act,
1876, or any contract entered into before the
passing of this Act.

2. In this Act, unless therc is something re-
3 Definitions. pugnand in the subject or
/ context,—
p(of. 26. & 27 (1) “Telegraph line’” means a wire or wires
¢ / Y'S'i ¢ 112, yged for the purpose of a telegraph as defined in
. the Indian Telegraph Act, 1876, with any casing,
{ I of 1876.  coating, tube or pipe enclosing the same, and any
& apparatus connected therewith for that purpose.
[of. 26 & 27 (2)  Post >’ means a post, pole, standard, stay,
] :‘E"] ¢ 112, grut or other above-ground contrivance for carry-
g - " ing, suspending or supporting a telegraph line.
liel. 26 & 271 (3) “Telegraph authority *’ means—
{ Vic,, ¢, 112, . el allot Talocrranh
¥ 3 () the Director General of Telegraphs or any
qi\ officer appointed by him in this behalf ;

!
4 and
(b) in respect of any particular matter, any
person holding a license from the Gov-
ernor General in Council under section 4
of the Indian Telegraph Act, 1876, and
?~ empowered, by such authority as the Gov-
'
i

1 of 1876.

A

ernor General in Council may, from time
to time, appoint in this behalf, to discharge
the functions of a telegraph authority in
respect of that matter. :

}) “Local authorify” means any municipal
committee, localboard, body of port commissioners
or other body created for the public benefit and
legally entitled to any immoveable property or the
control thereof.

Power to place Telegraph Lines amd Posts.

i 1 3. A telegraph authority may, from time to

. \ Power for telegraph 018 place and maintain

authority to place and
maintain, alter and remove

over, along or cross, and
a telegraph line and post.

posts in or upon, any
37 immoveable property, and repair, alter or remove
¢ the same :

B vh=—15

AL

a telegraph line under,.

Provided that— : ~3
() a telegraph authority shall not acquire any [cf. 26 & 27
right other than that of user only in the va"']"" Liz,
property under, over, along, across, inor
upon which it places any telegraph line or
post;
(b) in_the exercise of the powers conferred by [cf. 26 & 27

this section, a telegraph authority shall
do as little damage as possible ;

(c) a telegraph authority shall not exercise
those powers in respect of any property
vested in or under the control of any local
authority except with the consent of the
local authority ;

(d) a telegraph authority shall not exercise
those powers in respect of any other pro-
perty unless it has paid or tendered full
compensation to all persons interested for
all damage which will be sustained by
them by reason or in counsequence of the
exercise of those powers.

Provisions applicable to Property of Local

Authorities.

4.-Any consent given by a local authority under [ef. 26 & 27

Power to local authority section 3 may be given "iE-- c. 112,
to consent under section 3 subject tosuch reasonable * ° G
subject to condition. condifions as.to the pay-
ment of any expenses to which it is estimated the
local authority will be put in consequence of the
exercise of the powers, or as to the time or mode
of execution of any work, or as to any other thing
connected with or relative to any work, as the
local authority giving consent thinks fit to pre-
scribe.

5. (1) When, under tho foregoing provisions
of this Act, "a telegraph
line or post has been
placed by a telegraph
authority under, over,
along, across, in, or upon any property vested
in or under the control of a local authority, and
the local authority, having regard to circum-
stances which have ‘arvisen since the telegraph
line or post was so placed, considers it expedient
that it should he romove& or altered, the local
authority may call upon the telegraph authority
to remove or alter it, and, if the telegraph author-
ity refuses or omits to do so, may apply to the
Local Government to order its removal or altera-
tion.

(2) A Local Government receiving an applica-
tion under this section may in its discretion reject
the same, or make an order for the removal or p
alteration of the telegraph line or post, absolutely.
or subject to such conditions as it thinks fit ; and
the decision of the Local Government shall be
final and conclusive.

6. A telegraph authority may, for the purpose
of exercising the powers
conferred upon it by this’
Act in respect of any
property vested in or under the control of a local
authority, alter the position thereunder, of any
pipe (not being a main) for the supply of gas or
water :

Provided that—

Vic., ¢, 112,
8. 7.]

Removal or alteration of
telegraph lin¢ or post on
property of local authority.

Power to alter position of
gas or water pipes,



(«) when a telegraph authority desires to alter
the position of any such'pipe, it shall give
reasonable notice of its intention to do so,
specifying the time at which it will begin
to do so, to the local anthority, and, when
the pipe is not under tho control of the
local authority, to the person under whose
control the pipe is;

(8) a local authority or person receiving notice
under clause (@) may send a person to
superintend the work, and the telegraph
authority shall execute the work to the

: reasonable satisfaction of the person so

sent.

7. If any disputo arises between a tclegraph
authority and a local au-
graph anthorities and local ~thority in consequence of
authorities. the local authority refus-
ing its consent under section 3 or prescribing
any condition under section 4, or otherwise in
respect of the exercise of the powers conferred
by this Act, it shall be determined by the Local
Government, and the decision of the Local Gov-
ernment thereon shall be final and conclusive.

8. A telegraph line or post placed by a tele-

Telegraph lino and posts graph n}lbhol'lty .beforo
placed before the passingof the passing of this Act
this Act. under, over, along, across, .
in or upon any property vested in or under the
control of a local authority shall be deemed to
have been placed in exercise of the powers con-
ferred by this Act.

Provisions applicable to other Property.

9. If any dispute arises concerning the sufli-
ciency of the amount of
the compensation paid or
tendered under section 3,
clause (d), it shall, on application for that purpose
by either of the disputing parties to the District
Judge within whose jurisdiction the property is
situate, be determined by him, and his determi-
nation thereof shall be final and conclusive.

10. (Z) When, under the foregoing provisions
of this Act, a telegraph
line or post has been
property mot belonging to placed by a telegraph
fluozlinutiority, authority under, over,
along, across, in or upon any property, not being
property vested in or under the control of a local
authority, and any person entitled to do so desires
to deal with that property in such a manner as
to render it necessary or convenient that the

Disputes between tele-

. Disputes as to componsa-
tion under section 3.

Removal or alteration of
telegraph line or post on

. or altered in form, he may tend:
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should be removed to
to a higher orlower level
er to the telegraph

authority the amount requisite to defray the
alteration and call

expense of the removal or

upon the telegraph authority to remove or alter
the line or post accordingly, and, if theteleg‘l‘aph
authority refuses or omits to do so, may apply to
the District Judge within whose jurisdiction
the property is situate to order the removal or
alteration.

(2) A District Judge receiving an application
under this section may, in his discretion, reject
the same or make an order absolutely or subject
to conditions for the removal of the telegraph
line or post to any other part of the property or
to a higher orlower level or for the alteration of
its form, and the order so made shall be final
and conclusive. :

Amendments of the Indian Telegrapl Act, 1876.

11. To the definition of “ telegraph ” in section
3 of the Indian Telegraph

telegraph line or post
another part thereof or

Amendment of the defi-
nition of “telegraph” in
Act I of 1876. shall be added, namely: —

“and includes any apparatus for transmitting
or making telegraphic, telephonic or other com-
munications by means of electricity.”

12. To clause (@) of section S8 of the same
Act the following shall
be added, namely :—

“ or of any telegraph
established by Government and leased to any
person.’’

13. To the same section the following words

shall adde -
Addition to scction 8 of .. be ed, name

same Act. 5 oot

“When prescribing
rules under clause (a) of this section, the Gov-
ernor General in Council may by the rules impose
fines for any breach of the same:

“Provided that the fines so imposed shall not
exceed the following limits, namely :—

‘(1) when the licensee or lessee is punishable
for the breach, one thousand rupees, aud in the
case of a continuing breach a further fine of two
hundred rupees for every day after the first dur-
ing the whole or any part of which the breach
continues;

(2) when a servant of the licensee or lessee
or any other person is punishable for the breach,
one-fourth of those amounts.”

Amendment of section 8,
clause (), of same Act.

Act, 1876, the following I of 1576.

STATEMENT OF OBJECTS AND REASONS.

e main object of this Bill is to give power to the Government, and to any company or pers
licensed under section + of the Indian lelegraph Act, 1876, and specially cmpo“}yered ixlx thiys behgl)lf1 b(;g
place telegraph lines under or over property belonging whether to private persons or to public Bodies.

2, The attention of the Government has recently been directed to the fact that, as the. la

stands, the Governor General in Council and his licensees have no power to place telt’agraph liho;v u!;])?r:
; the land. of municipal or other similar bodies or of private persons.  In England the requisite powers

are conferred on the Postmaster General, who works and maintains the telegraphs in that countr by
26 & 27 Vic, cap. 112, as amended by 41 & 42 Vic, cap. 76 ; and as it seems desirable that the Gov-
ernment in which the exclusive privilege of establishing telegraphs in this country is vested should
possess somewhat similar powers, the present Bill has been prepared.

- 3. Section 3 empowers the Government or any company or person licensed under sectic

;-‘{nglian Telegraph Act, 1876, and specially authorized b)'I:l Goverlr)xmenb officer to places e:fllgnn?a‘i)zft;}ilg

g_.;@l;ﬁph lines and posts under, over, along, across, in or upon the property of any “person”’, which
te cludes a body corporate. It is considered that licensees should have these powers because the

censes granted always strictly limit the area of the operations of the licensees, and it would be some-
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what anomalous for local bodies and private persons to have the power to neutralize the licenses granted

by the Governor General in Council by objecting to the licensees’ operations, or by hamperi.ng them
by the exaction of fees for permission to work under their licenses. The powers thus given are,

however, to be exercised so as to do as little damage as possible, and their exercise is moreover made
subject to important restrictions and conditions,

1. When the property belongs to a municipal board or other local authority, the powers conferred
by the Act caunot be exercised over it without the consent of that authority ; and that consent may
be given subject to conditions. Among other conditions which can be imposed is one requiring that
any expenses to which the local authority may be put by the exercise of the power shall be made
good'; but it will be observed that no provision is made for the payment of compensation on any
other account to a local authority whose property is made use of for this purpose, it being considered
that, as the construction of telegraphs is a matter in which the public are interested, no charge should

be made for accommodation of this sort when it can be granted without inconvenience to the public
or expense to the local authority concerned.

5. It may sometimes happen that, though at the time when a telegraph authority desires to
exercise its powers over some property of a local authority there may be no reasonable ground fox:
objecting, and the local authority may thus find itself compelled to consent, a state of things may
subsequently arise under which the continued exercise of the powers would besfelt as a grave public
inconvenience or a cause of serious loss. Land, e.g., which was }\raste at the hm'c the_telegraph }me
was constructed over it might afterwards be required * for some Jimportant public object or might
acquire great value for building purposes, and, as no compensation (c.ycepb for actual expenses out
of pocket) would have been paid to the local authority at the time the lm'e was constructed, it is hl}t
just that provision should be made for the removal or alteration of the line in spch an event. This
accordingly is done by scction 5 of the Bill, which empowers the local a.utl;ornty to call upon t-.he
telegraph authority to remove or alter its telegraph or post, and, in the event of the telegraph authority
refusing or neglecting to do so, gives an appeal to the Local Government.

6. TIn the event, which it is believed will be rare, of a local authority arbitrarily refusing its con-
sent to the exercise by a telegraph authovity of the powers conferred by the Bill or clogging its con-

sent with unreasonable conditions, it will (section 7) be open to the telegraph authority to appeal to
the Local Government, whose decision will be final.

7. Turning now to the case in which it may be desired to exgrgise_the powers given by t}le Bill
over the properiy’of private persons, it will be seen that here provision is made for the payment of ‘i‘u‘l.l
compensation, the amount of which in the event of dispute will (section 9) l?c determined by the Civil
Court, and that, in the event of a person upon whose property a telegraph line or post has been placed
desiring subsequently to deal with the property in such a way as would make it necessary or convenient
that the line or post should be remoyed to another part of it or to a higher or lower ]evel or altered in
form, he can (section 10) tender the cost of the work and call upon the telegraph authority to remove
or alter the line or post, and, if that authority refuses to do so, can appeal to the Civil Court.

8. It may be observed, however, that in practice in this country the power of taking telegraph
lines through private property is not likely to be exercised cither by the Government or by its licensees
except on rare occasious, and then as a rule only to the extent of crossing with the wire, a post being
scarcely ever crected on private land. Private property has hitherto been always avoided as much as
possible, and it is likely to be still more carefully avoided in future if it is made clear, as it is proposed

to do by this Bill, that full compensation will have to be paid for exercising the power over private and
not for exercising it over public property.

9. The present opportunity has been taken to make three amendments of the Indian Telegraph
Act, 1876, which experience has shown to be desirable.  The first has for its object the emendation of
the definition of “ telegraph ”” so as to bring it into more exact conformity with the construction put
upon the definitions in the English Acts by a recent decision of the High Court of Justice m an]and.

10. The second is intended to provide for the regulation of telegraph lines‘ constructed by the
Government but leased to companies or individuals by whon they are worked. The position of such
lines under the Act as it ap present stands is far from clear, and the object of i}he amendment proposed
in section 12 of the Bill is to put them on much the same footing as licensed lines.

11. The object of the third amendment, which is made by section 13 of the Bill, is to prescribe
penaltids for the breach of the rules made under section 8 of the Act for the conduct of telegraphs
worked under license or lease. In such cases, as the Act now stands, the only remedy is to revoke the

license or lease, but this course would in wost cases cause such great public inconvenience that it is

impracticable. The result is that at present there is virtually no penalty for the infringement of the
rules made under section 8 of the Act.

section empowerin
breach of them.

Tle 12th August 1884. . (Signed) T. C. Hoeg.

D. FITZPATRICK,
Secy. to the Gout. of I

- : 2
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'Po remedy this state of things, the Bill adds a clause to that
g the Governor General in Council to preseribe by the rules moderate fines for thev_ 5
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[ Published with the < Bombay Govermment Gazette” on the 4th September 1884.]

PART VI

BILLS OF THE GOVERNMENT OF INDIA.
LEGISLATIVE DEPARTMENT.

tribe or class specified in the notification is in-
terested.”
2. The following clause shall be deemed to
Addition to same sec- have been added to the first
tion. section of the said Act from
the, date on which it came into force, namely :—
¢« Notwithstanding anything in the foregoing
part of this section, sections fifty-four, paragraphs
two and three, fifty-nine, one hundred and seven
and one hundred and twenty-three shall not ex-
tend or be extended to any district or tract of
country excluded from the operation of the Indian
Registration Act, 1877, under the power conferred
by the first section of that Act or otherwise.”
Addition to scction 4 3. Tosection 4 of the said
of same Act. Act the following shall be
added, namely :— '

¢« And scctions fifty-four, paragraphs two and
three, fifty-nine, one hundred and seven and one
hundred and twenty-three shall be read as supple-
mental to the Indian, Registration Act, 1877.”

Amendment of section 4. In section G9 of the
69 of same Act. said Act—

(«) after the words “is valid in the following
cases” the words “and in no others” shall be
inserted ; and .

(b) after the words “ Hindu, Muhammadan or
Buddhist,” in both places where they occur, there
shall be inserted the words * or a member of any
other race, sect, tribe or class from time to time
specified by the Local Government, with the pre-
vious sanction of the Governor General in Coun-
cil, in the local official Gazette in this behalf.’’

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regnlations on the
20th August, 1884, and was referred to a Select
Committee :—

Bill No. 10 of 1884.

< Bill to amend the Transfer
1882,
‘WaEeREas it is expedient to ainend the Transfer
of Property Act, 1882 ; It is hereby enacted as
follows :—
1. TFor the fifth clause of section 1 of the said
Amendmentofseetion  Act the following shall be
1 of Act IV, of 1882 substituted, namely :—
¢ And any Local Government may, with the
previous sanction of the Governor General in

Council, from time to time, by notification in the

local official Gazette,—

¢ (a) exempt, either retrospectively or prospect-
ively, any part of the territories administered by
such Local Government from all or any of the fol-
lowing provisions, namely :—

- “ Sections fifty-four, paragraphs two and
three, fifty-nine, one hundred and seven
and one hundred and twenty-three ; or

¢ (1) direct, either retrospectively or prospec-
tively, that section forty-one shall not apply
throughout any parb of those territories to any
property in which a member of any race, sect,

of Property Act,

STATEMENT OF OBJECTS AND REASONS.

Tur last clause of section 1 of the Transfer of Property Act, 1882, provides fhat any Local
Government may, with the previous sanction of the Governor General in Council, exempt, either re-
trospectively, or prospectively, throughout the whole or any part of the territories administered by such
Local Government, the members of any race, sect, tribe or class from all or any of the following provi-

sions, namely, sections 41, 54 (paragraphs 2 and 3), 59, 69, 107 and 123.

54. * * Such transfer, in the case of tangible immoveable property of the value of one hun-
dred rupees and upwards, or in the case of a reversion or other intangible thing, can be made
‘only by a registered instrument.

In the case of tangible immoveable property of a value less than one hundred rupees, such
transfer may be made either by a registered instrument or by delivery of the property.

59. Where the principal money secured is one hundred rupecs or upwards, a mortgage can he
effected only by a rcgistered instrument signed by the mortgagor and attested by at least two
witnesses.

Where the principal money securcd is less than one hundred rupecs, a mortgage may be effected
either by an instrament signed and attested as aforesaid, or (except in the case of a simple mort-
gage) by delivery of the property. !

%\'othiug in this section shall be deemed to render invalid mortgages made in the towns of Cal-

missioner

2. Inaletter dated
the 6th September,
1882, the Chief Com-
of Assam
asked foranexpression
of opinion from the
Government of India
as to the effect which
the exemption under

cutta, Madras, Bombay, Karéchi and Rangoon, by delivery to a creditor or his agent of documents
of title to immoveable property, with intent to create a security thereon.

107. A lease of immoveable property fromyear to year, or for any term exceeding one year, or
reserving a yearly rent, can be made only by a registered instrument. :

All other {eases of immoveable property may be made either by an instrument or by oral agree-
ment.

123. For the purpose of making a gift of immoveable property, the transfer must be effected
by a registered instrument signed by or on behalf of the donor, and attested by at least two
witnesses.

For the purpose of makmg a gift of moveable property, the transfer may be effected cither by a
registered instrument signed as aforesaid or by delivery.

‘Such delivery may be made in the same way as goods sold may be delivered.

ed in which is a member of such race, sect, tribe or class,
exempted class,

y,—15-1

while the ot}iep' Patty
.y

that clause, of “any
race, sect, tribe o
class” from the prov
sions of hsseci;ion
(paragraphs 2 an
and sections 59
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of some difficulty ; and the only satisfactory means by which an intelligi
to section 1 of the Act seemed to be the amendment of that section so as
sections 54, 59, 107, and 123 local and not personal.

4. The Chief Commissioner, in a letter dated 12th January 1883, sugg
and in his opinion a preferable one, a power to exempt not persons or pl

3. To this referonce the Government of India, on the 13th December

recise manner in which tho exemption would operate under the circumstances 1 i L
o i - ble operation might be given

to mako the exemption from

, 1882, replied that the
described was a matter

ested as an alternative,
aces but transactions in which

ono or both of the parties might bo members of tho race, sect, tribe or class for which the sections in

question might be deomed unsuitable.

5. It was thought desirable to obtain the opinions of the other
alternative proposals thus put forward, and accordingly, on the 7th May,
for this purpose. 2

T.ocal Governments on the two
1888, a circular was issued

6. It will be observed that the question thus raised was confined to the power conferred by sec-

41. Where, with the consent, express or implied, of the persons interested in immoveable pro-

rty, a person is the ostensible owner of such property and transfers the samo for consideration,
the transier shall not be voidable on the ground that the transferor was not authorized to makeit :
provided that the transferee, after taking reasonable care to ascertain that the transferor had
power to make the transicr, has acted in good faith. ;

69. A power conferred by the mortgage-deed on the mortgagee, or on any person on his behalf,
. to sell or concur in selling, in .default of payment of the mortgaged-money, the mortgaged pro-

perty.lor any part thereof, without the intervention of the Court, 18 valid in the following cases

namely)—

. () \\éi'lcrc the mortgage is an English mortgage, and ncither the mortgagor nor the mortgagee
is a Hindu, Muhammadan or Buddhist ;

() where the mortgagee is the Secretary of State for Indiain Council ; .

(c) where the mortgaged property or any part thereof is situate within the tdwns of Calcutta,
Madras, Bombay, Kardchi or Rangoon.

But no such power shall be exercised unless and until—

(1) notice in writing requiring payment of the principal money has been served on the mortgagor
or one of several mortgagors, and default has been made in payment of the principal money, or of
part thereof, for threc months after such service ; or

(2) some interest under the mortgage amounting at least to five hundred rupees is in arrear and
unpaid for three months after becoming due.

When a sale has been made in professed exercise of such a power, the title of the purchaser
shall not be impeachable on the ground that no case had arisen to authorise the sale, or that due
notice was not given, or that the power was otherwise improperly or irregularly exercised ; but
any person damnified by an unauthorised, or improper or irregular excrcise of the power shall
have his remedy in damages against the person exercising the power.

The money which is reccived by the mortgagee, arising from the sale, after discharge of prior
incumbrances, if any, to which the sale is not made subject, or after payment into court under
section fifty-seven of a sum to meet any prior incumbrance, shall, in the absence of a contract to
the contrary, be held by him in trust to be applied by him, first, in payment of all costs, charges
and expenses properly incurred by him as incident to the sale or any attempted sale; and
secondly, in discharge of the mortgage-money and costs and other money, if any due under the
mortgage ; and the residuc of the money so received shall be paid to the person entitled to the
mortgaged property or authorized to give receipts for the proceeds of the sale thereof,

‘\'url.hing in the former part of this section applies to powers conferred before this Act comes
into force.

The powers and provisions contained in sections six to nineteen (both inclusive) of the Trustee’s
and Mortgagee's Powers Act, 18G6. shall be deemed to apply to English mortgages, wherever
in British India the mortgaged property may be situate, when neither the mortgagor nor the

mortgagee is a Hindu, Muhammadan or-Buddhist, X

power to exempt from it was not apparent. The circular accordingly asked
Local Governments in regard to these sections also.

tion 1 of the Act to
exempt from tho oper-
ation of sections 54,
59, 107 and 123 ; but,
attention having been
oncedrawn to the sub-
ject,itwasnatural that
the effect of an exemp-
tion from the other
two sectionsof the Act
(41 and 69) mention-
ed in -section 1 and
set out in the margin
should also be consi-
dered ;and, on looking
into the matter, it was
found that, while an
exemption under ei-
ther of those sections
would give rise to
questions very similar
to those raised by the
Chief Commissioner
of Assam in the case
of the sections refer-
red to by him, there
was this further diffi-
culty in regard to sec-
tion 69 that the ob-
ject of allowing any
for the opinions of the

7. The replies of the Local Governments have now been received and considered by the Govern-
ment of India, and the following are the conclusions to which they seem to point.

8. In the first place, as regards the power of exempting from the operation of sections 54, 59,

107 and 123, it seems to the Governor
ing
moveable property within the specified area, whether both or one or
those races or tribes for whose benefit the exemption is intended.

¢ r General in Council best to make it simply a power
locally, that is to say, the exemption should be absolute and cover transactions relating to any im-
none of the parties may belong to

K  Tor S ded To give a personal character to the
exemwption and restrict it, as some suggest, to transactions within the area, to which eithor

of exempt-

both parties

or one of the parties are of particular races, would give rise to uncertainty of title and other difficulties

and doubts noticed by Sir C. Turner and others.

With a local exemption clause of an absolute character
. an intending purchaser has to look to nothing but the situation of the property. ; i

9. Itis true that there may be advanced people living in exempted localities for whom the
sections in question would provide a law more suitable than that which prevails where they do not

apply, but it must be remembered that these people always could, and Europeans, it is believed,

general-

Iy would, follow the practice of having formally executed and registered documents, and this w. 1d

greab extent give them the benefits aimed at by the Act ; for it must be borne in mi;Jd that in ‘t?ll; (plzfgez
in question titles would not usually be complicated, and in any case the sections of the Act referred to
are noti an essential part of the law, but merely an improvement of it, which is not in force as yeb in

great provinces like Bombay, the Panjdb and British Burma. Again,
there may be members of wild tribes settled in some non-exempted localities,

on the other hand, it is true that
and that they may find it '

difficult to learn to act up to thelaw ; but, as has been observed by some of the authorities consul ;
people scattored in this way among a population the great mass of which is civilized soognzgtt?géo‘ﬁg

ways of the people among whom they live.

In either casethe objectionis one that must apply to most of our enacted laws,

- good deal of the customary law of the country. We cannot get a law that will

be content with a reasonably close approximation.

and indeed to

suit everybody ; we must
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10.  The first section of the Bill accordingly amends section 1 of the Act 50 as to empower a Local
Gov_ernment, with the previous sanction of the Governor General in Council, to exempt any part of the
territories under its administration from the operation of any of these sections.

11. Next, as regards the powers to exclude the operation of section 41, the considerations to be
borne in mind are fully stated by the Chief Justice of Madras in his opinion.

Sir C. Turner observes that the general rule that no one can confer a higher right in property than
he himself possesses in some cases worked obvious hardship; and, as the science of jurisprudence
advanced, it was limited by the exception declared in section 41, on the principle that, where one of two
innocent persons must suffer from the fraud of a third party, the loss should fall on him who has created
or could have prevented the opportunity for the fraud. To races which have not made a substantial
progress in civilization, this rule appears to Sir Charles Turner to be unsuited for the following reasons,
as stated in his own words :—

¢ Regarding the question in its sentimental aspect, it is certain that a member of a race
unacquainted with the refinements of equity would fail to recognize the justice of a rule which caused
him to be deprived of his property by what is ex hypothesi a fraud.

I do not contend that legislation is to be governed by sentimental considerations, but I have
heretofore asserted, and still hold, that legislation should only be so far in advance of the general
understanding that its justice should be recognized by the more enlightened. *

¢ There is, however, a substantial recason to be deduced from the rule itself, which shows its
inapplicability to uncivilized races. The rule affords protection only to a purchaser for consideration
who acts in good faith after reasonable inquiry.

¢ The imposition of these conditions on the purchaser suggests to persons, who have occasion to
create an ostensible ownership of their property in others, the prudence of providing certain safeguards.
If they are well advised, they are careful to secure evidence of the actual ownership, so that a purchaser,
on making due inquiry, must either ascertain the true character of the transaction, or entertain such
suspicion of its character that he can no longer assert that he acted in good faith.

¢ The transactions of uncivilized races in the matter of property are of the simplest character ;
they are unacquainted with the precautions which technical skill has devised to secure property.

¢ Again, as society progresses, men are habituated to exercise greater caution in their dealings
with their fellows, and have larger opportunities for selecting agents who are reputed either to be
worthy of confidence or to be in a position to answer for a breach of confidence. A prudent man selects
for an office of trust a person of tried probity and some substance. The uncivilized races have less
choice in the selection of agents and less opportunity for forming a judgment of the character and
position of their agents.”

12. The conclusion to which these remarks seem to point is that the Government should be em-
powered to direct that section 41 should not apply throughout any particular local area to any property
in which a member of any particular race, sect, tribe or classis interested and it is on these lines that sub-
clause (b) of the new fifth clause which the Bill proposes to insert in the first section of the Act has
been framed.

13. The discussion regarding scction 69 has opened out questions extending beyond the particular
difficulty first brought to notice, and it is fortunate that tho Government have had in considering them
the assistance of Sir C. Turner, who was a member of the Commission by which the Transfer of Property
Bill was settled.

The circumstances under which the section was enacted will be found stated in the following
extract from his Minute :—

¢ In England, it is usual to confer on a mortgagee, in case of default, a power to sell the mortgaged
property without the intervention of a Court of justice; and, where the instrument of mortgage does not
in express terms negative it, a mortgagee is empowered by statute to sell on the expiry of twelve months
after the date of default and of six months from the date on which notice is given of his intention to
exercise the power—23 & 24 Vic,, c. 145. This statutory provision was, by Act XXVIII of 1866,
extended to mortgages in this country to which the English law is applicable.

¢On the other hand, the simple mortgage in India did not authorize a sale without the order of a
Court, and by Regulation XVII of 1806 in the Bengal Presidency it had been enacted that a mortgage
by conditional sale should not become foreclosed without the service of a notice through the District
Court, and on the expiry of a year of grace. Inferring the policy of the legislature from this Regula-
tion, the Sadr Diwdni Adélab refused to give effect to an express power of sale—S. D. A., 1847-354,
In the Bombay Presidency, Mr. Justice Melville expressed a doubt whether a private sale of property
in the Mufassal, effected by a mortgage under a power, would be valid—VIII Bombay H. C. A. C., 148.

¢On the order hand, I entertained the opinion, and I believe acted on it before the Transfer of «
Property Act came into operation, that, in the absence of a prohibition of law, the owner of Property
was competent to confer on a mortgagee what powers he himself possessed, and that, if a mortgagor = |
having, as owner, authority to sell, created a power of sale in a mortgagee, and the mortgagee duly :
exercised the power, the Courts were bound to recognize the validity of the sale.

¢ In Bhanoomutty Chawdiam vs. Premchund Nesgee, XV B L R. 28, property in the Mufassal
had been mortgaged by an instrument in the English form containing a power of sale, and subsequently
mortgaged to a third party by a conditional sale. The first mortgagee then exercised his power of
sale, and subsequently to the sale the second mortgagee took proceedings to foreclose. It was held
that the purchaser under the power was entitled to notice of foreclosure, and impliedly that a sale under
a power might be valid.’
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" ¢In this state of tho authorities,” Sir Charles Turner continues, it fell to-the Law Commission
to offer for the acceptance of the legislature a proposal to settle the law. It was felt that, in accordance
with the principles of frecdom of contract, an owner of property should be at liberty to confer on a
mortgagee any of the powers which he could himself exercise, and that a borrower might more, readily
~ obtain accommodation, or obtain it on casier terms, if he could offer a security which \vguld‘ be speedily
. converted by the tender without the delay and the cost of an application to a Court of justice. On the
other hand, it was recognized that in this country the large majority of mortgage-securities are created

- by persons who are poor and illiterate in favour of more sharpwitted creditors, and that, in an
agricultural country, landed securities are subject to sudden and excessive vaviations in value, which are
ravely foreseen by borrowers. The Commission came to the conclusion that, while more wealthy
borrowers in the country and all borrowers in the presidency-towns might be left to deal with their
property as they pleased, it was necessary in the present state of British India to create a legislative
safeguard for the poorer classes in the country. They, therefore, proposed that the creation of a power
of sale should be declared invalid except in mortgages where the principal money secured exceeded
Rs. 500, or in mortgages to the Secretary of State or in mortgages of property in the presidency-towns.
In Committee, the Section was recast. Instead of declaring that a power of sale conferred by the
instrument of mortgage is invalid except in the cases specified, the section, as it now stands, declares

that in certain cases 1t is valid. ;

Sir Charles Turner adds—
“Unless it be held that the express declaration of the validity of such a power in certain cases is

tantamount to a declaration of its invalidity in other cases, which I incline to doubt, the object sought

E by the Law Commission has not been attained, and the validity of the power in cases other than those

- i specified is still loft an open question.

g ‘It may have been desirable that the protection the Law Commission intended to confer in the
case of mortgages for small amounts should have been extended to mortgages for somewhat larger sums,
but I think it is to be regretted that the amendment should have been effected in such terms as to leave
the question doubtful"whether any protection is given to mortgages of any class or amount, and I trust
advantage may be taken of the opportunity to re-consider the provisions of the section. It will be seen
that the section, as it now stands, affects only—

(1) parties to an English mortgage, 7. ¢. a mortgage in the English form, who are not Hindis,

Muhammadans or Buddhists (an inexact enumeration of the creeds held by natives of India) ;
“(2) parties to a mortgage to the Secretary of State ; .
€(3) parties to mortgages of property in the presidency-towns.

f: “As the section now stands, I do not see any reason for including it in the class of sections for

which certain races may be exempted ; I apprehend it was included before it was recast.’

14.  Soction 4 of the Bill accordingly amends section 69 of the Act so as to express clearly what
was actually intended, and no power to exempt from the main provisions of the section has been
retained ; but, as Mr. Justice Muthuswami Aiyar has pointed out that there are other classes whom it is
even more mecessary to exclude from the operation of the exceptional provision in clause («) than
Hindds, Muhammadans and Buddhists, words have heen added to that clause to provide a power of
excluding them. .

15. Section 2 of the Bill is intended merely to remove a formal defect in the Act which has
been brought to notice in the course of the recent discussions. It was of course nmever intended
that tho provisions of the Act which assume the existence of a registration system should take
effect Tn those tracts which are excluded from the operation of the Registration Act; but the Act
owitted to make any express provision to that effect, and that omission is now supplied. &

16. The addition which it is proposed to make to section 4 of the Act by section 3 of the Bill
has for its object werely to remove a difficulty which has been felt in some quarters as to the
bearing which' the provisions of the Act relating to registration and the Registration Act have on
one another. ; : ¥ :

. : (Signed) C. P. IrsErn.

The 9th August, 1584,

D. FITZPATRICK,
Secy. to the Goct. of India,




A ' LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
20th August 1884, and was referred to a Select
Committee :—

. Bill No. 11 of 1884.

A Bill lo fucilitate the construction of Telegraphs,
and to amend the Indian Telegraph Act, 1576.

WHereas it is expedient to give power to place
and maintain telegraph lines and posts under,
over, along, across, in or upon immoveable pro-
perty ;

And whereas it is also expedient to amend the
Indian Telegraph Act, 1876 ;

It.is hereby enacted as follows :—

Preliminary.

1. (1) This Act may be called the Indian
Telegraph Act, 1884,

(2) It extends to the
whole of British India;
and

\I of 1876,

Short title, local extent
and commencement,

(3) It shall come into force at once :

Provided that nothing in this Act shall affect
any right acquired by the Governmentoralicensee
under section 4 of the Indian Telegraph Act,
1876, or any contract entered into before the
passing of this Act.

2. In this Act, unless there is something re-
pugnant in the subject or
context,—

{cf. 26 & 27 () “Telegraph line” means a wire or wires
_“gj ¢ 112, ysed for the purpose of a telegraph as defined in
5 the Indian Telegraph Act, 1876, with any casing,

T of 1876,

Definitions.

5L of 1876.  coaiing, tube or pipe enclosing the same, and any
- apparatus connected therewith for that purpose.
[rix:._ 26 & 27 (2) «“ Post” means a post, pole, standard, stay,

il

3 f;"] ¢ 12, struf or obher above-ground contrivance for carry-
N ing, suspending or supporting a telegraph line.

lef.26 & 27 (3) “'Telegraph authority ” means—

:"-‘;] GE) (@) the Director General of Telegraphs or any
officer appointed by him in this behalf;
and

(b) in respect of any particular matter, any

person holding a license from the Gov-

ernor General in Council under section 4

1 of 1876. of the Indian Telegraph Act, 1876, and

empowered, by such authority as the Gov-
ernor General in Council may, from time
to time, appoint in this behalf, to discharge
the functions of a telegraph authority in
respect of that matter.

(4) ¢ Local authority” means any municipal
committee, localboard, body of port commissioners
or other body created for the public benefit and
legally entitled to any immoveable property or the
control thereof.

Power to place Telegraph Lines and Posts.

3. A telegraph authority may, from time to
time, place and maintain
a telegraph line under,
over, along or cross, and
posts in or upon, any
immoveable property, and repair, alter or remove
the same :

Power for telegraph
authority to place and
maintain, alter and remove
a telegraph line and post.

Provided that—

() a telegraph authority shall not acquire any [cf. 26
right other than that of user only in the Vie,
property under, over, along, across, inor **
upon which it places any telegraph line or
post; ¢

(b) in_the exercise of the powers conferred by [cf. 26 &
this section, a telegraph authority shall ;”‘7"-] .
do as little damage as possible ; i

(c) a telegraph authority shall not exercise
those powers in respect of any property
vested in or under the control of any local
authority except with the consent of the
local authority ; ,

(d) a telegraph authority shall not exercise :
those powers in respect of any other pro- B ;
perty unless it has paid or tendered full
compensation to all persons interested for
all damage which will be sustained by
them by reason or in consequence of the
exercise of those powers.

Provisions applicable to Property of Local e

Authorities.

—
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4. Any consent given by a local authority under [of, 26 & 27

Power to local authority Section 3 may be given Vic,c. 112,
to consent under section 3 subject tosuch reasonable 58] t
subject to condition. " conditions as to the pay- »
ment of any expenses to which it is estimated the
local authority will be put in consequence of the
exercise of the powers, or as to the time or mode
of execution of any work, or as to any other thing
connected with or relative to any work, as the
local authority giving consent thinks fit to pre-
seribe.

5. (1) When, under tho foregoing provisions
of this Act, a telegraph
line or post has been
placed by a telegraph
authority under, over, :
along, across, in, or upon any property vested 1
in or under the control of a local authority, and
the local authority, having regard to circum-
stances which have arisen since the telegraph
line or post was so placed, considers it expedient
that it should be removed or altered, the local h
authority may call upon the telegraph authority i
to remove oralterit, and, if the telegraph author-
ity refuses or omits to do so, may apply to the
Local Government to order its removal or altera-
tion.

(2) A Local Government receiving an applica-
tion under this section may in its discretion reject
the same, or make an order for the removal or
alteration of the telegraph line or post, absolutely
or subject to such conditions as it thinks fit ; and
the decision of the Loéal Government shall be .
final and conclusive.

6. A telegraph authority may, for the purpose
of exercising the powers
conferred upon it by this
Act in respect of any
property vested in or under the control of a local
authority, alter the position thereunder of any
pipe (not being a main) for the supply of gas or
water : -
Provided that—

Removal or alteration of
telegraph line or post on
property of local authority.

Power to alter position of
gas or water pipes.




(a) when a telegraph authority desires to alter
the position of any such pipe, 1t shall give

specifying the time at which it will begin
to do so, to the local authority, and, when
the pipeis not under the control of the
Tocal authority, to the person under whose
control the pipe is;

(8) & local authority or person receiving notice
under clause (@) may send a person to
superintond the work, and the telegraph
authority shall execute the work to the
reasonable satisfaction of the person so
sent.

7. If any dispute arises between a telegraph

Disputes between telc- authority and a local au-
graph authorities and local thority in consequence of
authoritios, the local authority refus-
ing its consent under section 3 or prescribing
any condition under section 4, or otherwise in
respect of the exercise of the powers conferred
by this Act, it shall be determined by the Local
Government, and the decision of the Local Gov-
ernment thereon shall be final and conclusive.

8. A telegraph line or post placed by a tele-

Telegraph line and posts graph a»_uthorlty vbefore
placed before the passing of the passing of this Act
this Act, -~ under, over, along, across,
in or upon any property vested in or under the
control of a local authority shall be deemed to
have been placed in exercise of the powers con-
ferred by this Act.
Provisions applicable to other Property.
9. If any dispute arises concerning the suffi-
T ciency of the amount of
B e the compensation paid or
tendered under section 3,

clause (d), it shall, on application for that purpose
by either of the disputing parties to the District
Judge within whose jurisdiction the property is
situate, be determined by him, and his determi-
nation thereof shall be final and conclusive.

10. (Z) When, under the foregoing provisions

Removal or alteration of o.f this Act, a belograph
telegraph line or post on line or post has been
property not belonging to placed by a tolegr:\ph
@llocaltoathority. authority under, over,
along, across, in or upon any property, not being
property vested in or under the control of a local
authority, and any person entitled to do so desires
to deal with that property in such a manner as
to render it necessary or convenient that the

reasonable notice of its intention to do so,.
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telegraph line or posb should be removed to
another part thereof or to a higher orlower level
or altered in form, he may tender to the telegraph
authority the amount requisite to_ defray the
expense of the removal or alteration and call
upon the telegraph authority to remove or alter
the lino or post accordingly, and, if the telegraph
authority refuses or omits to do so, may apply to
the District Judge within iwhose jurisdiction
the property is situate to order the removal or
alteration.

(2) A District Judge receiving an application
under this section may, in his discretion, reject
the same or make an order absolutely or subject
to conditions for the removal of the telegraph
line or post to any other part of the property or
to a higher or lower level or for the.alteration of
its form, and the order so made shall be final
and conclusive.

Amendiments of the Indian Telegraph Act, 1876.

11. To the definition of “telegraph ” in section

Amondment of the defi- S 0f the Indian Teleg raph

nition of “telegraph” in Act, 18706, the following I of 1876.

Act I of 1876, shall be added, namely:—
“and includes any apparatus for transmitting
or making telegraphic, telephonic or other com-
munications by means of electricity.”
12. To clause (@) of section 8 of the same
e Bl Act the following shall
ction 8, 2
clause (@), of same Act. be added, namely :—
Uy “ or of any telegraph
established by Government and leased to any
person.”’
13. To the same section the following words

shall be added -
Addition to section 8 of Iviie S GO0, EEnaIo

same Act. i e

When prescribing
rules under clause (¢) of this section, the Gov-
ernor General in Council may by the rules impose
fines for any breach of the same :

“Provided that the fines so imposed shall not
exceed the following limits, namely :—

(1) when the licensee or lessee is punishable
for the breach, one thousand rupees, and in the
case of a continuing breach a further fine of two
hundred rupees for every day after the first dur-
ing the whole or any part of which the breach
continues;

(2) when a servant of the licensee or lessee

"or any other person is punishable for the breach,

one-fourth of those amounts.”

STATEMENT OF OBJECTS AND REASONS.

TaE main object of this Bill is to give power to the Government, and to any company or per
licensed under se_ction 4 of the Indian Telegraph Act, 1876, and specially ompow):arcd i& th%'s béhglcfl S%g
place telegraph lines unde.x- or over property belonging whether to private persons or to public bodios.

2. The attention of the Government has recently been directed to the fact that t]
stands, the Gov@rpor General in Council and his licensees have no power to place tél(,:(rtzl)h“laiulgsw un%‘lz
the land of municipal or other similar bodies or of private persons. In England the c;'equisit;e po“})el‘s
are cont'en:ed on the Postmaster General, who Woyks and maintains the telegraphs in that country, by
26 & 27 Ym., cap. 112, as an}ended by 41 & 42 Vic., cap. 76 ; and as it seems desirable that the éov-
ernment in which t:he exclusive privilege of establishing telegraphs in this country is vested should
possess somewhat similar powers, the present Bill has been prepared.

3. Section 8 empowers the Government or any company or person licensed und i ;

g ) ) er section ¢
Indian Te](_agraph Act, 1876, and specially authorized by a Government officer to place :xrc(lmnfu(i)rftzlilg
telegr_aph lines and posts under, over, along, across, in or upon the property of any “person ”’, which
term includes.a body corporate. It is considered that licensees should have these powers because the
licenses granted always strictly limit the area of the operations of the licensees, and it would be some-
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what anomalous for local bodies and private persons to have the pbwer to neutralize the licenses granted
by the Governor General in Council by objecting to the licensees’ operations, or by hampering them
by the exaction of fees for permission to work under their licenses. The powers thus given are,

however, to be exercised so as to do as little damage as possible, and their exercise is moreover made
subject to important restrictions and conditions.

4. When the property. belongs to a municipal board or other local authority, the powers conferred
by the Act cannot be exercised over it without the consent of that authority ; and that consent may
be given subject to conditions. Among other conditions which can be imposed is one requiring that
any expenses to which the local authority may be put by the exercise of the power shall be made
good ; but it'will be observed that no provision is made for the payment of compensation on any
other account to a local authority whose property is made usg of for this purpose, it being considered
that, as the construction of telegraphs is a matter in which the public are interested, no charge should
be made for accommodation of this sort when it can be granted without inconvenience to the public
or expense to the local authority concerned.

5. It may sometimes happen that, though at the time when a telegraph authority desires to
exercise its powers over some property of a local authority there may be no reasonable ground for
objecting, and the local authority may thus find itself compelled to consent, a state of things may
subsequently avise under which the continued exercise of the powers would be felt as a grave public
incouvenience or a cause of serious loss. Land, e.g., which was waste at the time the telegraph line
was constructed over it might afterwards be required for some important public object or might
acquire great value for building purposes, and, as no compensation (except for actual expenses out
of pocket) would have been paid to the local authority at the time the line was constructed, it is but
just that provision should be made for the removal or alteration of the line in such an event. This
accordingly is done by section 5 of the Bill, which empowers the local authority to call upon the
telegraph authority to remove or alter its telegraph or post, and, in the event of the telegraph authority
refusing or neglecting to do so, gives an appeal to the Liocal Government.

6. TIn the event, which it is believed will be rare, of a local authority arbitrarily refusing its con-
sent to the exercise by a telegraph authority of the powers conferred by the Bill or clogging its con-

sent with unreasonable conditions, it will (section 7) be open to the telegraph authority to appeal to
the Local Government, whose decision will be final. .

7. Turning now to the case in which it may be desired to exercise the powers given by the Bill
over the property of private persons, it will be seen that here provision is made for the payment of full
compensation, the amount of which in the event of dispute will (section 9) be determined by the Civil
Court, and that, in the event of a person upon whose property a telegraph line or post has been placed
desiring subsequently to deal with the property in such a way as would make it necessary or convenient
that the line or post should be removed to another part of it or to a higher or lower level or altered in
form, he can (scction 10) tender the cost of the work and call upon the telegraph authority to remove
or alter the line or post, and, if that authority refuses to do so, can appeal to the Civil Court.

8. It may be observed, however, that in practice in this country the power of taking telegraph
lines through private property is not likely to be exercised either by the Government or by its licensees
except on rare occasions, and then as a rule only to the extent of crossing with the wire, a post being:
scarcely ever erected on private land. Private property has hitherto been always avoided as much as
possible, and it is likely to be still more carefully avoided in future if it is made clear, as it is proposed

to do by this Bill, that full compensation will have to be paid for exercising the power over private and *
not for exercising it over public property.

9. The present opportunity has been taken to make three amendments of the Indian Telegraph
Act, 18706, which experience has shown to be desirable. The first has for its object the emendation of
the definition of “ telegraph ”* so as to bring it into more exact conformity with the construction put
upon the definitions in the English Acts by a recent decision of the High Court of Justice in England.

10. The second is intended to provide for the regulation of telegraph lines constructed by the
Government but leased to companies or individuals by whom they are worked. The position of such
lines under the Act as it at present stands is far from clear, and the object of the amendment proposed
in section 12 of the Bill is to put them on much the same footing as licensed lines.

11. The object of the third amendment, which is made by section 13 of the Bill, is to prescribe
penalties for the breach of the rules made under section 8 of the Act for the conduct of telegraphs
worked under license or lease. In such cases, as the Act now stands, the only remedy is to revoke the
license or lease, but this course would in most cases cause such great public inconvenience that it is
impracticable. The result is that at present there is virtually no penalty for the infringement of the
rules made under section 8 of the Act. 'I'o remedy this state of things, the Bill adds a clause to that

section empowering the Governor General in Council to prescribe by the rules moderate fines for the
breach of them.

The 19th August 188/, (Signed) T. C. Hoek.

D. FITZPATRICK,
Secy. to the Govt. of Indic.

‘
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[ Published with the « Bombay Govermment Gazette ” on the 11th September 1884.)

PART VI
BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the

. Council of the Governor General of India for the

purpose of making Laws and Regulations on the

20th August, 1884, and was referred to a Select
Committee :—

Bill No. 10 of 1884.
4 Bill to amend the Transfer of Property Act,
1882.

‘WnEREas it is expedient to amend the Transfer

1V of 1852, of Property Act, 1882 ; It is hereby enacted as

follows :—
1. For the fifth clause of section 1 of the said
Amendmentofscetion  Act the following shall be
1 of Act IV. of 1852. substituted, namely :—

tribe or class specified in the notification is in-
terested.”

2. The following clause shall be deemed to
Addition to same see- have been added to the first
tion. section of the said Act from
the date on which it came into force, namely :—

< Notwithstanding anything in the foregoing
part of this section, sections fifty-four, paragraphs
two and three, fifty-nine, one hundred and seven
and one hundred and twenty-three shall not ex-
tend or be extended to any district ov tract of
country excluded from the operation of the Indian
Registration Act, 1 877, under the power conferred
by the first section of that Act or otherwise.”

Addition to section 4 3. Tosection 4 of the said
of same Act. Act the, following shall be
added, namely :(—

 And sections fifty-four, paragraphs two and

“And any Local Government may, with the | three, fifty-nine, one hundred and seven and one

previous sanction of the Governor General in|hundred and twenty-three shall be read as supple-
Council, from time to time, by notification in the | mental to the Indian Registration Act, 1877.”
local official Gazette,— Amendment of section 4. In section 69 of the
¢ (a) exempt, either retrospectively or prospect- | 69 of same Act. said Act—
- ively, any part of the territories administered by | () after the words ““is valid in the following
y such Local Government from all or any of the fol- | cases ” the words “and in no others?” shall be
lowing provisions, namely :— inserted ; and
“ Sections fifty-four, paragraphs two and| () after the words “ Hindu, Muhammadan or

\ e, ROt F
> three, fifty-nine, one hundred and seven | Buddhist,” in both places where they occur, there T
and one hundred and twenty-three ; or shall be inserted the words ““ or a member of any 3
“(b) direct, cither retrospectively or prospect- | other race, sect, tribe or class from time to time b
ively, that section forty-one shall not apply |specified by the Local Government, with the pre-
throughout any part of those territories to any | vious sanction of the Governor General in Coun-
property in which a member of any race, sect, | cil, in the local official Gazette in this behalf.’’ :
STATEMENT OF OBJECTS AND REASONS. ' e
THE last clause of section 1 of the Tramsfer of Property Act, 1882, provides that any Local -
Government may, with the previous sanction of the Governor General in Council, exempt, either re-
trospectively, or prospectively, throughout the whole or any part of the territories administered by such
Local Government, the members of any race, sect, tribe or class from all or any of the following provi--
sions, namely, sections 41, 54 (paragraphs 2 and 3), 59, 69, 107 and 123. M
54. * * Such transfer, in the case of tangible immoveable property of the valuo of one hun- 2. Inaletter, dated " "
dred rupees and upwards, or in the case of a revorsion or other intangible thing, can be made  the Gth September, i
only by a registered instrument. 1882, the Chief Com- .
In the case of tangible immoveable property of a value less than one hundred rupees, such ok f A
transfer may be made cither by a registered instrument or by delivery of the property. AalLHINTY O Bs?m -
59. Where the principal money secured is one hundred rupees or upwards, a mortgage can be asked foran expression o
effected only by a registered instrument signed by the mortgagor and attested by at least two  of opinion from the -
witnesses. o - g .
‘Where the principal money secured is less than one hundred rupees, a mortgage may be effected Government of In_dm’
either bydmlx mstru;ra:‘nt signe(: and attested as aforesaid, or (except in the case of a simple mort- a8 to the effect which
age) by delivery of the property. 5 -
£ '3th3i,ng in this section shall be deemed to render invalid mortgages made in the towns of Cal- :lﬁetexlempuonf t:}lder P
cutta, Madras, Bombay, Karichi and Rangoon, by delivery to a creditor or his agent of documents ALRC.ANEE, B0 s any "
of title to immoveable property, with intent to create a security thereon. race, sect, tribe
107. A lease of immoveable progcrty from year to year, or for any term exceeding one year, or  class’’ from the pro
Teserving a {ea.rl y rent, can be made only by a registered instrument. i
All otﬁer eases of immoveable property may be made cither by an instrument or by oral agree-
ment,
123. For the purpose of making a gift of immoveable property, the transfor must be effected
by a registered inst t sig ‘gbj or on behalf of the onor: and attested by at least two
witnesses.
For the purpose of m.:mkinﬁ; a gift of moveable property, the transfer may be effected cither by a
re§4 d instr t signed as af d or by delivery. '
N uch delivery may be made in the same way as gooz sold may be delivered. th
B ed in which is a member of such race, sect, tribe or class, while the other party does
\ exempted class. : * & et

w15 e SR I 2
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8. Mo this reference the Government of India, on the 13th December, 1882, replied that the
~ precise manner in which tho exemption would operate under the circumstances desc'rlbed'was a matter
of some difficulty ; and the only satisfactory means by which an intelligible operation might be given
%o section 1 of the Act seemed to be the amendment of that section so as to make the exemption from
sections 54, 59, 107, and 123 local and not personal. 5 A
4. The Chief Commissioner, in a letter dated 12th January 1883, suggested as an altc'arna.tl.ve,
and in his opinion a preferable one, a power to exempt not persons or places but transactions 111.\\'].11(.:}.1
one or both of the parties might be members of the race, sect, tribe or class for which the sections 1n

~ people scattered jn this way among a population the gr

question might be deemed unsuitable. :

5. It was thought desirable to obtain the opinions of the other Local Govern_meubs on th'o two
" alternative proposals thus put forward, and accordingly, on the 7th May, 1883, a circular was issued

for this purpose.

6. 1t will be observed that the question thus raised was confined tv the power conferred by sec-

41. Where, with the consent, express or implied, of the persons interested in immoveable pro-
perty, a person is the ostensible owner of such property and transfers the same for consideration,
the transfer shall not be voidable on the ground that the transferor was not authorized to make it :
provided that the transferce, aiter taking reasonable care to ascertain that the transicror had
power to make the transier, has acted in good faith. X

69. A power conferred by the mortgage-deed on the mortgagee, or on any person on his behalf,
to sell or concur in selling, in default of payment of the mortgaged-money, the mortgaged pro-
pctty.lor any part thereof, without the intervention of the Court, 1s valid in the following cases

namely)—
¢ (a) w?iwrc the mortgage is an English mortgage, and ncither the mortgagor nor the mortgagee
is a Hindu, Muhammadan or Buddhist ;

(0) where the mortgagee is the Secrotary of State for Indiain Council ;

(¢) where the wortgaged property or any part thereof is situate within the towns of Calcutta,
Madras, Bombay, Kardchi or Rangoon,

But no such power shall be exercised unless and until—

(1) notice in writing requiring payment of the principal money has been served on the mortgagor
or one of several mortgagors, and default has been made in payment of the principal money, or of
part thereof, for three months after such service ; or

(2) some interest under the mortgage amounting at least to five hundred rupees is in arrear and
unpaid for three months after becoming due.

When a sale has been made in professed exercise of such a power, the title of the purchaser
shall not be impeachable on the ground that no case had arisen to authorise the sale, or that due
notice was not given, or that the power was otherwise improperly or irregularly exercised ; but
any person damnified by an unauthorised, or improper or irregular exercise of the power shall
have his remedy in damages against the person exercising the power.

The money which is received by the mortgagee, arising from the sale, after discharge of prior
incumbrances, if any, to which the sale is not made subject, or after payment into court under
section fifty-seven of a sum to meet any prior incumbrance, shall, in the absence' of a contract to
the contrary, be held by him in trust to be applied by him, first, in payment of all costs, charges
and ex})enscs roperly incurred by him as incident to the sale or any attempted sale; and
secondly, in discharge of the mortgage-moncy and costs and other moncy, if any, due under the
mortgage ; and the residue of the money so received shall he paid to the person entitled to the
mortgaged property or authorized to give receipts for the procceds of the sale thereof.

i t.‘\Ic;_‘;lung in the former part of this section applies to powers conferred before this Act comes
into force.

The powers and provisions contained in sections six to nincteen (both inclusive) of the Trustee’s
and Mortgagee’s Powers Act, 1866, shall be deemed to apply to English mortgages, wherever
in British India the mortgaged property may be situate, when neither the mortsavor nor the
mortgagee is a Hindu, Muhammadan or Buddhist. 3

posver to exempt from it was not apparent.
Local Governments in regard to these sections also.

tion 1 of the Act to
exempt from the oper-
ation of sections 54,
59, 107 and 123 ; but,
attention having been
oncedrawn to the sub-
ject,itwasnatural that
the effect of an exemp-
tion from the other
two sectionsof the Act
(41 and 69) mention-
ed in section 1 and
set out in the margin
should also be con-
sidered ; and, on look-
ing into the matter, it
was found that, while
an exemption under
either of those sec-
tions would give riseto
questions very similar
to those raised by the
Chief Commissioner
of Assam in the case
of the sections refer-
red to by him, there
was this forther diffi-
culty in regard to sec-
tion 69 that the ob-
ject of allowing any

The circular accordingly asked for the opiuions of the

7. The replies of the Local Governments have now been received and consid X
: ( ered by the C 'n-
ment of India, and the following are the conclusions to which they seem to point. Yashe foten

8. In the first place, as regards the power of exempting from the operati 1 5
1 1 1 : xen ration of sections 54, 5
107 and 123, it seems to the Govoruo'r General in Council best, to make ibI;imp]y a power of exe;npst):
ing locally, that is to say, the exemption should be absolute and cover transactions relatine to any im-
moveable property within the specified area, whether both orone or none of the parties m?»y beleng to
(=}

those races or tribes for whose benefit the exemption is intended.

To give a personal character to the

exemption and restrict if, as some suggest, to transactions within the avea, to which either both parties
or one of the parties are of particular races, would give rise to uncertainty of title and other difficulties

and doubts noticed by Sir C. Turner and others.

With a local exemption clause of
an intending purchaser has to look to nothing but the situation of tlllje property. R e

9. Ttis true that there may be advanced people living in exempted localiti
. & . . o i t‘ Y
sections in question would provide a law more suitable than that whichpprovails \vll?:rtfmt-h(:;h(gg 1;1}:)?;
apply, but it must be remembered that these people always could, and Europeans, it is believed general-
ly wonld, follow the practice of having formally exccuted and registered documents, and this w,oulcl toa

great extent give them the benefits aimed at by the Act ; for it must be borne in
in question fitles would not usually be complicated, and in any case the section

are nob an essential part of the law, but merely an improvement of it, which
great provinces like Bombay, the Panjib and British Burma.

mind that in the places
s of the Act referred to
E ch i not in force as yet in
Again, on the other hand, it is tru that

there may be members of wild tribes settled in some non-exempted localities, and that t i
difficult to learn to act up to thelaw ; but, as has been observed by some of the, authorizies I:g,néﬂ?t{acf nxsill(;‘.
24

‘ways of the people among whom they Live.

j;g deal of ghe, customary law of the country.
content with a reasonably close approximation.

-

1 either case the objection is one that must apply to most of our enacted laws,

eab mass of which is civilized soon get into the

and indeed to a

We cannot get a law that will suit everybody ; we must
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10. The first section of the Bill accordingly amends section 1 of the Act so as to empower a Local
Government, with the previous sanction of the Governor General in Council, to exempt any part of the
territories under its administration from the operation of any of these sections.

11. Next, as regards the powers to exclude the operation of section 41, the considerations to be
borne in mind are fully stated by the Chief Justice of Madras in his opinion. ;

Sir. C. Turner observes that the general rule that no one can confer a higher right in property than
he himself possesses in some cases worked obvious hardship; and, as the science of jurisprudence
advanced, it was limited by the exception declared in section 41, on the principle that, where one of two
innocent persons must suffer from the fraud of a third party, the loss should fall on him who has created
or could have prevented the opportunity for the fraud. To races which have not made a substantial
progress iu civilization, this rule appears to Sir:Charles Turner to be unsuited for the following reasons,
as stated in his own words :—

““ Regarding the question in its sentimental aspect, it is certain that a member of a race
unacquainted with the refinements of equity would fail to recognize the justice of a rule which caused
him to be deprived of his property by what is ex hypothesi a fraud.

“T do not contend that legislation is to be governed by sentimental considerations, but I have
herctofore asserted, and still hold, that legislation .should only be so far in advance of the general
understanding that its justice should be recognized by the more enlightened.

“ There is, however, a substantial reason to be deduced from the rule itself, which® shows its
inapplicability to uncivilized races. .The rule affords protection only to a purchaser for consideration
who acts in good faith after reasonable inquiry.

“The imposition of these conditions on the purchaser suggests to persons, who have occasion to
create an ostensible ownership of their property in others, the prudence of providing certain safeguards.
If they arve well advised, they are careful to secure evidence of the actual ownership, so that a purchaser,
on making due inquiry, must cither ascertain the true character of -the transaction, or entertain such
suspicion of its character that he can no longer assert that he acted in good faith.

“ The transactions of uncivilized races in the matter of property are of the simplest character; .
they are unacquainted with the precautions which technical skill has devised.to secure property. A ,._f,}
“ Again, as society progresses, men are habituated to exercise greater caution in their dealings 2
with their fellows, and have larger opportunities for selecting agents who are reputed either to be prc.

worthy of confidence or to be in a position to answer for a breach of confidence. A prudent man selects
for an office of trust a person of tried probity and some substance. The uncivilized races have less
choice in the selection. of agents and less opportunity for forming a judgment of the character and
position of their agents.”

12. The conclusion to which these remarks seem to point is that the Government should be em-
powered to direct that section 41 should not apply throughout any particular local area to any property
in which a member of any particular race, sect, tribe or class is interested and it is on these lines that sub-
clause (b) of the new fifth clause which the Bill proposes to insert in the fivst section of the Act has
been framed.

13. The discussion regarding section 69 has opened out questions extending boyond the particular
difficulty first brought to notice, and it is fortunate that the Government have had in considering them

the assistance of Sir C. Turner, who was a member of the Commission by which the Transfer of Property =
Bill was settled. A V3

The circumstances under which the section was enacted will be found stated in the following e
extract from his Minute :— B

“In England, it is usual to confer on a mortgagee, in case of default, a power to sell the mortgaged
property without the intervention of a Court of Justice ; and, where the instrument of mortgage does not
confer the power, but does not in express terms negative it, a mortgagee is empowered by statute to
sell on the expiry of twelve months after the date of default and of six months from the date on which
notice is give of his intention to exercise the power—23 & 24 Vie., ¢. 145. This statutory provision was,
by Act XXVIII of 1866, extended to mortgages in this country to which the English law is applicable.

“On the other hand, the simple mortgage in India did not authorize a sale without the order of a
Court, and by Regulation XVII of 1806 in the Bengal Presidency it had been enacted that a mortgage
by conditional sale should not become foreclosed without the service of a notice through the District
Court, and on the expiry of a year of grace. Inferring the policy of the legislature from this Regula-
tion, the Sadr Diwdni Adalat refused to give effect to an express power of sale—S. D. A., 1817-354,
In the Bombay Presidency, Mr. Justice Melville expressed a doubt whether a private sale of property
in the Mufassal, effected by a mortgage under a power, would be valid—VIII Bombay H. C. A. C., 143,

«“On the order hand, I entertained the opinion, and I believe acted on it before the Transfer of
Property Act came into operation, that, in the absence of a prohibition of law, the owner of property
was competent to confer on a mortgagee what powers he himself possessed, and that, if a mortgagor
having, as owner, authority to sell, created a power of sale in a_mortgagee, and the mortgages duly
exercised the power, the Courts were bound to recognize the validity of the sale. e

< In Bhanoomutty Chawdiam vs. Premchund Nesgee, XV B. L. R. 28, property in the Mufassal
had been mortgaged by an instrument in the English form containing a power of sale, and subsequent];
mortgaged to a third party by a conditional sale. The first mortgagee then exercised his po
sale, and subsequently to the sale the second mortgagee took proceedings to foreclose. It w
that the purchaser under the power was entitled to notice of foreclosure, and impliedly that a sale uud
a power might be valid.” SRR



“Tn this state of the authorities,” Sir Charles Turner continues, ¢ it fell to the Law Commission
ffer for the acceptance of the legislature a proposal to settle the law. It was felt that, in accordance
- with the principles of freedom of contract, an owner of property should be at liberty to confer on a
- mortgagee any of the powers which he counld himself exercise, and that a borrower might more read}ly
. obtain accommodation, or obtain it on easier terms, if he could offer a security which would be speedily
~ converted by the tender without tho delay and the cost of an application to a Court of justice. On the
other hand, it was recognized that in this country the large majority of mortgage-securities are created
by persons who are poor and illiterate in favour of more sharpwitted creditors, and that, in an
agricultural country, landed securities are subject to sudden and excessive variations in value, which are
rarely foreseen by borrowers, The Commission came to the conclusion that, while more wealthy
- borrowers in the country and all borrowers in the presidency-towns might be left to deal with their
~ property as they pleased, it was necessary in the present state of British India to create a legislative
safeguard for the poorer classes in the country. They, therefore, proposed that the creation of a power
of sale should be declared invalid except in mortgages where the principal money secured exceeded
Rs. 500, or in mortgages to the Secretary of State or in mortgages of property in the presidency-towns.
In Committee, the Section was recast. Instead of declaring that a power of sale conferred by the
instrument of mortgage is invalid except in the cases specified, the section, as it now stands, declares

that in certain cases it 1s valid.”

Sir Charles Turner adds—

“Unless it be held that the express declaration of the validity of such a power in certain cases is
tantamount to a declaration of its invalidity in other cases, which I incline to doubt, the object sought
by the Law Commission has not been attained, and the validity of the power in cases other than those
specified is still left an open question. ‘

‘It may have been desirable that the protection the Law Commission intended to confer in the
caso of mortgages for small amounts should have been extended to mortgages for somewhat larger sums,
but T think it is to be regretted that the amendment should have been effected in such terms as to leave
the question doubtful whether any protection is given to mortgages of any class or amount, and I trust
advantage may be taken of the opportunity to re-consider the provisions of the section. It will be seen

- that the section, as it now stands, affects only—

Z1a ‘(1) parties to an English mortgage, . ¢. 2 mortgage in the English form, who are not Hindis,
. Muhammadans or Buddhists (an inexact enumeration of the creeds held by natives of India) ;

‘¢ (2) parties to a mortgage to the Secretary of State ;

“(3) parties to mortgages of property in the presidency-towns.

“As the section now stands, I do not see any reason for including it in the class of sections for
which certain races may be exempted ; I apprehend it was included before it was recast.”’

14.  Section 4 of the Bill accordingly amends section 69 of the Act so as to express clearly what

was actually intended, and no power to exempt from the main provisions of the section has been
retained ; but, as Mr. Justice Muthuswami Aiyar has pointed out that there are other classes whom it is
even more necessary to exclude from the operation of the exceptional provision in clause («) than
j Hindis, Muhammadans and Buddhists, words have been added to that clause to provide a power of
) excluding them.
g 15. Section 2 of the Bill is intended merely to remove a formal defect in the Act which has
g been brought to notice in the course of the recent discussions. It was of course never intended
; that the provisions of tho Act which assume the existence of a rogistration system should take
efiect in those tracts which are excluded from the operation of the Registration Act ; but the Act
omitted to make any express provision to that effect, and that omission is now supplied.

16. The addition which it is proposed to make to section 4 of the Act by section 3 of the Bill
has for its object merely to remove a difficulty which has been felt in some quarters as to the
beanngﬂ:vhxch the provisions of the Act relating to registration and the Registration Act have on
one another.

¥
!

(Signed) C. P. ILBERT.
The 9th August 1884,
D. FITZPATRICK,
Secy. to the Goot. of India.
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LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
20th August 1884, and was referred to a Select
Committee :—

o Bill No. 11 of 1884.

A Bill to facilitate the construction of Telegraphs,
and to amend the Indian Telegraph Act, 1576.

WHEREAS it is expedient to give power to place
and maintain telegraph lines and posts under,
> over, along, across, in or upon immoveable pro-
perty ;
And whereas it is also expedient to amend the
Indian Telegraph Act, 1876 ;
It is hereby enacted as follows :—

41 of 1876,

Prel‘imv‘:na,ry.
1. (1) This Act may be called the Indian
- Telegraph Act, 1884

Short title, local extent P .

Audlcogmm::nzeu?ec:t. bE m( 527 It exten’ds to the
whole of British India;
and

(3) Tt shall come into force at once :

Provided that nothing in this Act shall affect
any right acquired by the Governmentoralicensee
under section 4 of the Indian Telegraph Act,
1876, or any contract entered into before the
passing of this Act.

2. In this Act, unless there is something re-
y Dageitions pugnant in the subject or

¥ context,—
(1) “Telegraph line” means a wire or wires
Vic., ¢. 112, yged for the purpose of a telegraph as defined in

I of 1876.

o [of. 26 & 27

1"0? “lg7e.  the Indian Telegraph Act, 1876, with any casing,
coating, tube or pipe enclosing the same, and any
apparatus connected therewith for that purpose.

[ci. 26 & 27 (2) “ Post ”’ means a post, pole, standard, stay,

Vic,, c. 112, gtrut or other above-ground contrivance for carry-
g1 ing, suspending or supporting a telegraph line.
[ci. 26 & 27 (3) “Telegraph authority > means—
Vic., c, 112,

© 3] (a) the Director General of Telegraphs or any

officer appointed by him in this behalf;
and

(b) in respect of any particular matter, any

pewson holding a license from the Gov-
ernor General in Council under section 4
of the Indian Telegraph Act, 1876, and
empowered, by such authority as the Gov-
ernor General in Council may, from time
to time, appoint in this behalf, to discharge
the functions of a telegraph authority in
respect of that matter.

(4) “Local authority’’ means any municipal
committee, localboard, body of port commissioners
or other body created for the public benefit and
legally entitled to any immoveable property or the
control thereof.

I of 1876,

Power to place Telegraph Lines and Posts.

3. A telegraph authority may, from time to
ROl G oo ra time, place and maintain
authority to place and & telegraph line under,
wl‘ 5 lal.l;;'er mud‘h...\..v over, along or cross, and
a telegraph hine and post.  pogts in or upon, any
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immoveable property, and repair, alter or remove
the same:
Provided that—

() & telegraph authority shall not acquire any [ef. 26 & 27~
right ot{):er than thy;t of user onl%* in th); Vie, SIS
property under, over, along, across, inor s
upon which it places any telegraph line or
post ;

(b) in the exercise of the powers conferred by [cf: 26 & 27
this section, a telegraph authority shall 'v’.‘;‘a“' 32
do as little damage as possible ; i i

(c) a telegraph authority shall not exercise
those powers in respect of any property
vested in or under the control of any local
authority except with the consent of the
local authority ;

(d) a telegraph authority shall not exercise
those powers in respect of any other pro-
perty unless it has paid or tendered full
compensation to all persons interested for
all damage which will be sustained by
them by reason or in consequence of the
exercise of those powers.

Provisions applicable to Property of Local 5
Authorities.
4. Any consent given by a local authority under [c‘f,-, 26 & 27
Power to local authority section 3 may be given ;,cg (cé)‘}l&
to consent under section 3 subject tosuch reasonable
subject to condition. conditions as to the pay- $
ment of any expenses to which it is estimateg the
local authority will be put in consequence of the
exercise of the powers, or as to the time or mode
of execution of any work, or as to any other thing
connected with or relative to any work, as the
local authority giving consent thinks fit to pre-
scribe.
5. (1) When, under the foregoing provisions
of this Act, a telegraph
mRemo;zlnllpr alggrnt(i,:él :; line or post has been
pr:gz:?y ofll‘::nl au{)hority. plnced' by a telegraph
authority under, over,
along, across, in, or upon any property vested
in or under the control of a local authority, and
the local authority, having regard to circum-
stances which have arisen since the telegraph
line or post was so placed, considers it expedient v
that it should be removed or altered, the local :
authority may call upon the telegraph authority
to remove or alterit, and, if the telegraph author-
ity refuses or omits to do so, may apply to the
Local Government to order its removal or altera-
tion.

(2) A Local Government receiving an applica-
tion under this section may in its discretion reject 1
the same, or make an order for the removal or %
alteration of the telegraph line or post, absolutely e
or subject to such conditions as it thinks fit ; and Iy
the decision of the Local Government shall be "
final and conclusive, !

6. A telegraph authority may, for the purpose
of exercising the powers
conferred upon it by this
Act in respect of any -
property vested in or under the control of a local
authority, alter the position thereunder of any
pipe (not being a main) for the supply of gas or
water: 5

Power to alter position of
gas or water pipes,




Provided that—

(a) when a telegraph anthority desires to alter
the position of any such pipe, it shall give
reasonable notice of its intention to do so,
specifying the time at which it will begin
to do so, to the local authority, and, when
the pipe is not under the control of the
local authority, to the person under whose
control the pipe is ; '

(%) a local authority or person receiving notice
under clause (¢) may send a person to
superintend the work, and the telegraph

" authority shall execute the work to the
reasonable satisfaction of the person so
sent.

7. If any dispute arises between a telegraph

Disputes between tole- authority and a local au-

graph authorities and local thority in consequence of
authoritios. the local authority refus-
ing its consent under section 3 or prescribing
any condition under section 4, or otherwise in
respect of the exercise of the powers conferred
by this Act, it shall be determined by the Local
Government, and the decision of the Local Gov-
ernment thereon shall be final and conclusive.

8. A telegraph line,or post placed by a tele-

Telegraph lino and posts graph authority before
plncediofom the passingof the passing of this Act
this Act, under, over, along, across,
in or upon any property vested in or under the
control of a local authority shall be deemed to
have been placed in exercise of the powers con-
ferred by this Act.

Provisions applicable to other Property.
9. If any dispute arises concerning the suffi-
Disputes as to compensa- Gty A0 A ot
i e the compensation paid or
tendered under section 3,
clause (d), it shall, on application for that purpose
by oither of the disputing parties to the District
Judge within whose jurisdiction the property is
situate, be determined by him, and his determi-

nation thereof shall be final and conclusive.
10. (Z) When, under the foregoing provisions
Removal or alteration of o.f this Act, a telegraph
tolegraph line or post on line or post has been
property not belonging to placed by a telegraph
localiauthority, authority under, over,
along, across, in or upon any property, not: being
" property vested in or under the control of a local
authority, and any person entitled to do so desires
to deal with that property in such a manner as
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to render it mnecessary or convenient that the
telegraph line or post should be removed to
another part thereof or to a higher orlower level
or altered in form, he may tender to the telegraph
authority the amount requisite to defray the
expense of the removal or alteration and call
upon the telegraph authority to remove or alter
the line or post accordingly, and, if the telegraph
authority refuses or omits to do so, may apply to
the District Judge within whose jurisdiction
the property is situate to order the removal or
alteration,

(?) A District Judge receiving an application
under this section may, in his discretion, reject
the same or make an order absolutely or subject
to conditions for the removal of the telegraph
line or post to any other part of the property or
to a higher or lower level or for the alteration of
its form, and the order so made shall be final
and conclusive.

Amendments of the Indian Telegraph Act, 1876.

11. To the definition of “ telegraph ” in section
Amendwment of the defi- © of the Indian Telegraph

nition of “telegraph” in Act, 1870, the fO“O\Villg‘I of 1876.

Act I of 1876, shall be added, namely:—
“and includes any apparatus for transmitting
or, making telegraphic, telephonic or other com-
munications by means of electricity.”
12. To clause (@) of section 8 of the same
Act the following shall
Amendment of section 8, 7
clause (a), of)same Act. be“addedt namely =
< or of any telegraph
established by Government and leased to any
person.”’
13. To the same section the following words

shall be ad -
Addition to section 8 of | ded, name
same Act.

“When prescribing
rules under clause (@) of this section, the Gov-
ernor General in Council may by the rules impose
fines for any breach of the same :

“Provided that the fines so imposed shall not
exceed the following limits, namely : —

(1) when the licensee or lessee is punishable
for the breach, one thousand rupees, and in the
case of a continuing breach a further fine of two
hundred rupees for every day after the first dur-
ing the whole or any part of which the breach
continues;

“(2) when a servant of the'licensee or lessee
or any other person is punishable for th& hreach
one-fourth of those amounts.”’ g

STATEMENT OF OBJECTS AND REASONS.

THE main object of this Bill is to give power to the Government, and to any company or

person

licensed under section 4 of the Indian Telegraph Act, 1876, and specially empowered in this behalf, to

place telegraph lines under or over property belonging whether to private persons or to public bodies.,
: 2, The attention of the Government has recently been directed to the fact that, as the law now
stands, the Governor General in Council and his licensees have no power to place telegraph lines upon
the land of municipal or other similar bodies or of private persons. In England the requisite powers
are conferx:ed on the Postmaster General, who works and maintains the telsgraphs in that country, by
26 & 27 Vic,, cap. 112, as amended by 41 & 42 Vic,, cap. 76 ; and as it seems desirable that the Gove
ernment in which the exclusive privilege of establishing telegraphs in this country is vested should
. possess somewhat similar powers, the present Bill has been prepared.
3. Section 3 empowers the Government or any company or person licensed under secti
ndian Telgg;;aph Act, 1876, and specially authorized byr:x Goverlx)lment; officer to place e:f:gnn-fagrftgilg
legraph lines and posts under, over, along, across, in or upon the property of any ¢ person ”’, which
includes a body corporate. It is cousidered that licensees should have these powers, because the
granted always strictly limit the area of the operations of the licensees, and it would be some-

A
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what anomalous for local bodies and pr{vute persons to have the power to neutralize the licenses granted
by the Governor General in Council by objecting to the licensees’ operations, or by hampering them
by the exaction of fees for permission to work under their licenses. The powers thus given are,

however, to be exercised o as to do as little damage as possible, and their exercise is moreover made
subject to important restrictions and conditions.

4. When the property belongs to a municipal board or other local authority, the powers conferred
by the Act cannot be exercised over it without the consent of that authority ; and that consent may
be given subject to conditions. Among other conditions which can be imposed is one requiring that
any expenses to which the local authority may be put by the exercise of the power shall be made
good ; but it will be observed thatmo provision is made for the payment of compensation on any
other account to a local authority whose property is made use of for this purpose, it being considered
that, as the construction of telegraphs is a matter in which the public are interested, no charge should

be made for accommodation of this sort when it can be granted without inconvenience to the public
or expense to the local authority concerned.

5. It may sometimes happen that, though atthe time when a telegraph authority desires to
exercise its powers over some property of a local authority there may be no reasonable ground for
objecting, and the local authority may thus find itself compelled to consent, a state of things may
subsequently arise under which the continued exercise of the powers would be felt as a grave public
inconvenience or a cause of serious loss. Land, e.g., which was waste at the time the telegraph line
was constructed over it might afterwards be required for some important public object or might
acquire great value for building purposes, and, as no compensation (except for actual expenses out
of pocket) would have been paid to the local authority at the time the line was constructed, it is but
just that provision should be made for the removal or alteration of the line in such an event. This
accordingly is done by section 5 of the Bill, which empowers the local authority to call upon the
telegraph authority to remove or alter its telegraph or post, and, in the event of the telegraph authority
refusing or neglecting to do so, gives an appeal to the Local Government.

6. In the event, which it is believed will be rare, of a local authority arbitrarily refusing its con-
sent to the exercise by a telegraph authority of the powers conferred by the Bill or clogging its con-

sent with unreasonable conditions, it will (scction 7) be open to the telegraph authority to appeal to
the Local Government, whose decision will be final.

7. Turning now to the case in which it may be desired to exercise the powers given by the Bill
over the property of private persons, it will be seen that here provision is made for the payment of full
compensation, the amount of which in the event of dispute will (section 9) be determined by the Civil
Court, and that, in the event of a person upon whose property a telegraph line or post has been placed
desiring subsequently to deal with the property in such a way as would make it necessary or convenient
that the line or post should be removed to another part of it or to a higher or lower level or altered in
form, he can (section 10) tender the cost of the work and call upon the telegraph authority to remove
or alter the line or post, and, if that authority refuses to do so, can appeal to the Civil Court.

8. It may be observed, however, that in practice in this country the power of taking telegraph
lines through private property is not likely to be exercised either by the Government or by its licensees
except on rare occasions, and then as a rule only to the extent of crossing with the wire, a post being
scarcely ever crected on private land. Private property has hitherto been always avoided as much as
possible, and it is likely to be still more carefully avoided in future if it is made clear, as it is proposed

to do by this Bill, that full compensation will have to be paid for exercising the power over private and
‘not for exercising it over public property.

9. The present opportunity has been taken to make three amendments of the Indian Telegraph
Act, 1876, which experience has shown to be desirable. The first has for its object the emendation of
the definition of * telegraph *’ so as to bring it into more exact conformity with the construction put
upon the definitions in the English Acts by a recent decision of the High Court of Justice in England.

10. The second is intended to provide for the regulation of telegraph lines- constructed by the
Government but leased to companies or individuals by whom they are worked. The position of such
lines under the Act as it at present stands is far from clear, and the object of the amendment proposed
in section 12 of the Bill is to put them on much the same footing as licensed lines.

11.  The object of the third amendment, which is made by section 13 of the Bill, is to prescribe
penalties for the breach of the rules made under section 8 of the Act for the.conduct of telegraphs
worked under license or lease. In such cases, as the Act now stands, the only remedy is to revoke the
license or lease, but this course would in most cases cause such great public inconvenience that it is
impracticable. The result is that at present there is virtually no penalty for the infringement of the
rules made under section 8 of the Act. To remedy this state of things, the Bill adds a clause to that

section empowering the Governor General in Council to prescribe by the rules moderate fines for the
breach of them. X

The 12th August 188}, (Signed) T. C. Hopk.
D. FITZPATRICK,

Secy. to the Govt. of India.
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