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THE 

~rrmha~ ®rrnrrumrnf ®a.nffr. 

THURSDAY, 28m AUGUST 1884. 

@" Sepa?·aie paging is given to this Pa1·t, in O?'de?' that it may be /ilecl as a sepa1·ate compilation. 

PART VI· 

8 lL L S 0 F .T H E C 0 V E R N M E N T 0 F I N 0 I A. 

-LEGISLATIVE DEPARTMENT. 

The following Bill was introduced into the 
Council of the Governor General of India for the 
purpose of making Laws and Regulations on the 
20th August, 1884-, and was refe!'l'ed to a Select 
Committee:-

Bill No. 10 of 1884. 

tribe or class specified in the notification is in
terestecV' 

2. The following clause shall be deemed to 
Addition to tho sec· have been added to the first 

tion. • section of the said Act from 
the date on which it came into force, no.mely :- . 

"Notwithstanding anything in the foregoing 
part of this section, sections fifty-four, paragraphs 
two and three, fifty-nine, one hundred and seven 
and one hundred and twenty-three shall not ex-

.d Bill to amc1•d the Transfer of Propei'ly .Act, tend or be extended to any district or tract of 
1882. country excluded from the operation of the Indian 

of 1882, WHEREAS it is expedient to amend the Transfer Registration Act, 18 77, under the power conferred 
of Property Act, 1882; It is hereby enacted as by the first section of that Act or otherwise." 
follows:- Addition to section 4 · 3. To section 4 of the so.id ill of 1877. 

1. For the fifth clause of section 1 o'f the said of same Act. Act the following shall be 
Amcmlmcntofscction Act the following shall be added, namely :-

1-of Act IV,- of 1882. substituted, namely:- · "And sections fifty-four, paragraphs two and 
"And any Local Government may, with the three, fifty-nine, one hundred and seven and one 

previous sanction of the Governor General in hundred and twenty-three shall be read as supple
Council, from time to time, by notification in the mental to the Indian Registration Act, 1877.'' 
local official Gazette,- Amendment of section 4. In section 69 of the · III of 1877. 

"(a) exempt, either retr.osp~ctively ?r.prospect- 69 of same Act. said Act-
ively, any part of the terl'ltOrleS administered by (a)· after the words "is valid in the following -
such Local Government from all or any of the fol- cases " the words "and in no others" shall be 
lowing provisions, namely :- . inserted ; and . 

"Sections fifty-four, paragraphs two and (b) after the words'' Hindu, Muhamma.da.n or 
three, fifty-nine, one hundred and seven Buddhist/' in both places where they occur, there 
aud one hundred and twenty-three; or shall be inserted the words " or a member of any 

"(b) direct, either retrospectively or prospec- other race, sect, tribe or class fro:n time to time 
tively, that section forty-one shall not apply specified by the Local Government, with the pre
throughout any part of those territories to any vious sanction of the Governor General in Ooun. 
property in which a member of any race, sect, cil, in the local official Gazette in this behalf." 

VI.-14 
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ST.A.TEMENT OF OBJECTS AND REASONS. 

THE last clause of section 1 of the 1'rausfer of Property Act, ~882, pro:vides ~~a~ ~[he~o~~~ 
Goverament may, with the previous sanction of the Governor Geneml Ill qou~CJI, ex? .P '. db 

1 trospectively or prospectiveiy, throughout the wholo or any part of tho terntorwsfad
1
mlfUJlslteJ? Y sue_ I 

' · · f II o t 1e o owmg provl-~ocal Government,, the members of any race, sect, tl'lbe or cia~ rom a.. or any 
810115 namely, sections 41 , 54 (paragraphs 2 and 3), 59, 69, lOt and 123. n I 

1 
tt d t .

1 ' <l. n a e er a ec 
54. • • Such trnosfcr, in the <::~sc of t.'ngihlc inimo~·c~ulc propc!tY of ~he vn!uo of one hun- the 6th September, 

drcd rupees nml upwnrds, or in the caso of n rcvors10n or other mtang1blo thmg, can be mode 1882, the Chief Com
only by a registered instrument. 

In the case of tangible immovcablo property or a. mluc less tl"n one hundred rupees, such missioner of Assam 
transfer may be made either by n rccistorccl instmmcnt or by delivery of the property. asked for an expression 

59. \Vhcrc the principal money ~ccul'cd is one hundred rupees or upwn.rds, a mortgngc can be £ h 
cO:coted only by " registered instrument signed by the mortgagor and attested by nt least two of opiniop. t•om t e 
w1tnesscs. Government of India 
. 'Vhoro the principal u1o~ey secured is less thnn on.c h.undred rupees_. " mortg~gc ~"l' be effect?<~ as to th9 effect which ' 

cttltor by a.n mstrumcnt eignocl and attested as aforesaid, or (except m the case of .t. sunp!o mo1 t 
the exemption under gngo) bv delh•crr of t~o property. - . . . r c 1-

Notliln" in tlus section shall be deemed to render mvaiHI mortgn~:cs made 111 the towns O a thut clause, of "any 
cutt.-., Ma'drns, Bombay, Karachi n-ncl llangoon, by delivery to :1 creditor or his agent of doourncuts race, sect, tribe or 
of title to in1movcablc property, with intent to create n security thereon. . l , f h . 

107. A lcnso or inlllloveable property from year .to yea~·· or for any term cxcecdmg one year, or c ass rom t 0 proVI-
resen•ing" yearly rent, """ bo mndo only by a ro&ostercd .mstrumont.. sions of section · 54-

All other lenses of immoveable property may be mndc 01ther by nn mstrumcut or by oral ngrec- (parn.g raphs 2 and 3) 
mont. '" J • 

123. For tho purpose or mnking"' gift of immovcnblo property, the transfer must be effected anCl sectiOns . 59, 107 
by a registered instrument signed bJ or on bch.>lf of the donor, and nttested by at least tw.o and 123, which are set 
witnesses. . out on the mm·o-in has 

For tho purpose of mnking n gift of mo,•enblo property, tho transfer may be effected 01thcr by a · . . . o ' ' 
re"istcrcd instrument signed":' nforcsnid or by delivery. . upon tums~cttOns,one 

Such delivery may bo made 111 tho same way as goods sold may be dchvercd. of the part10s concern· 
ed in which is a member of such race, sect, tribe or class, while the other party does not belong to an 
exempted class. · _ ' _ 

3. To this rt'ference the Government of Indm, on the 13th December, 1882, rephed that the 
precise manner in which tho exem~tion would operate nn?er the ~ircm~s~auces desc~·ibed, was a m~tter 
of some difficulty; nud the only satisfactory means by whJC~ an mtelhgible OJlemttOn mtght be gtven 
to section 1 of the Act seemed to be the amendment of that section so as to make the exemption from 
sections 54·, 59, 107, and 123 local and not personal 

4. 1'he Chief Commissioner, in u letter dated 12th January 1883, suggested as an alternative, 
and in his opinion a preferable one, a power to exempt not persons or places but transactions in which 
one or both of the parties might be members of the race, sect, tribe or class for which the sections in 
question might be deemed unsuitable. 

5. It was thought desimble· to obtn.in tho opinions of the other I-'oca.J Governments on the two 
alternative proposals thus put forward, nnd accordiugly, on the 7th 1\Iay, 1883; a circular was issued 
for this purpose. . 

6. lb will be observed that the question t.bns raised was confined tv the pow~r conferred by sec-
41. Where, ,~·ith tho cons.cnt, express or implied, of t.hcJ>crsons interested in immovcble 1/ro- t10n 1 of the Act to 

pcrty, a person '"tho oste_nsJblo owner of such prgpcrty an tmnsfcrs the same for.cousidcratJOu, exempt from the oper-
tho trnnafo1· ohnU not be VOidable on tho grcuucl that the transferor wns not authorized to make it: nt' ·f· • t' • 

4 pro,•ided that tho trnn•foree, after taking rensonnble care to ascertain that tho transferor had • lOll 0 sec lOllS iJ , 
powor to muko the transfer, has ncted in good faith. 59, 107 and 123; but, 

6~. A power ~onfcr~ed lly tho mortgage-deed on tho mortgagee, o1· on :111y person on hiR bch:tlf, attention havin"' been 
to HOlt or concur m scllmg, m do(nult of pnymcnt of the mortgagcd-moucy, the mortgncred pro· J t t"' 
porty, ornny part tluireof, without the intervention of the Court, is mlid in the follo\\i~g cases ~>nce~ll·awn 0 t 1e snb
(nnmcly)- . , Ject, 1t Wttsnatnral that 
• (a.) '~·hero tho mortgage is an Eng!ish mortgage, :md neither the mortgagor nor tho mortgagee the oiTect of an exem _ 
18 n Hmclu, M nhnnunndnn or Buddh1st; . • P 

(b) where the mortgagee is tho S<•crot.uy o' State for India in Council; ttOn from the other 
(c) where tho mortgaged property or nny pnrt thereof is situate within tho towns of Calcutt.' two sections of the Act 

lllaclms, Bomb.,y, J\arAchi or Rangoon. . ' ' (41 ~nd 69) · 
Butuo such power •hnll be exorcised unless nud until- . : ' , llle!lt!On-
(J) notice in writ.ing 1·equiring payment of l;ho priucipnlmoncy hns been served ou the mortganor ed · Ill ~cottOn 1 ancl 

or one of se,•cral mortgago111, :>nd dcfualt hus ~ccnmado in paymcilt of the piincipal money, 0~ of set out m the ma~:o-in 
part thcreo~, for three mouths after such scr\'1C?; or · should also b 0 • 

(2) .some mtcrest under the mortgn!lo nmouutmg nt lcnat to five lmndre<l'rupccs is in arrear and l , l . 
1 

e COl~Sl-
uopAld for three mouths after ~ccommg •luc. . ~ e1 0( ,nuc,,ou lookmg 

· \'.11011 a sa.lo hns been mndc lll professed exerCISe Of SUcl~ n power, the title of the purchaser lll[O tho matter, it WaS 
ehall not be 1mpcachahlo ou tho ground that no case had ar~scn to authorise tho sale or th·tt duo found tl t h'l 
notice wns not given, or tb:lt tho power was othorwiso improperly or ir·rcrrulnr!y ~xcrci~cd . Lut . Ja ' W 1 e an 
any po111on damnified by an unauthorised, or 'impropc1· o1· irrcnulm· excr~iso of th~ power 'shall exemptiOn under ei
ha,·o his remedy ~~~ d~mages. against t.ho porson cxcrci.siug tho power. ' thor of those sections 
. Tho monc.y ~vhu::b IfJ roc.on•od Uy th~ mortgngco, tuls!ng from tho anlc, :1ftcr discharge of prior would aive ri:-e ~0 IDCUmbrauccs, if any, to wluch the sa.lo Js not mudc tmhJcct, or nftcr r,ay1ncnt iuto court uudci· ...., " 
acotion fifty-se•en of n sun~ to. meet any prior ill.cumbrancc, shall, in t 10 nJ.sonco of a cont~act to questions very similar 
tho contrary, behold by_lnm1u tn1st t.o be np!'h~d by him, fi,.,t, in payment of all costs, charges to those raised by the 
and cxpclll_cs ~ropcrly mcurrce Ly lum ns mc1dcnt •to tbe snlc or any attempted wlc; and Chief Commissioner· 
aeconrlly, IU dischnrg~ of the mortgage-monel' und coats and other mouoy, if any duo under the 
mortgage; nod tho rcs1due of the money so rcc01vcd shall bo pnid to the person entitled to the of Assam iu the case 
mortga~od ]/ropcr~y or authorized t~ giYc _receipts. for tho J>roceeds of the sale thereof. of the sections refer
in£!£~;::'! lll the ,former part of th1s section ap,phes to powe111 conferred before this .Act comes red to by }Jim there 

Tbe powers and pro,isiooa cont.'\inocl in sections six to nineteen (beth inclush·o) of tho Trustee' was this furth~r diffi-
aod lllortSJlgne'a Powers Act, ISOG. shnll be dccmc<l to apply to English mortgages wherevc; c~lty _in regard to sec
in Blitiah !ndia _tho mortgaged property may be situate, wbcu neither tho mortga"~r nor the t_.JOU (jl) that tho ob-
mortgogeo 18 a Hmdu, MubOllllllJldan.or Buddhiat. " 

power to ~xemptfro!Il it was not apparent. The circular accordingly asked f;1~~~eo~l)~U1\00'11~'15·ugof atnhye • 
Local Governments lD regard to these sections also. 
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7. The replies of the Local Governments have now been received and considered by the Govel!n• 
ment of India, and the following are the conclusions to which they seem to point. · · 

8. In the first place, as regards the power of exempting from the operation of sections · 5 •~, 59, 
107 and 123, it seems to the Governor General in Council best to make it simply a power of exempt· 
ing locally, that is to say, tho exemption should be absolute and cover transactions relatin"" to ·any im
moveable property within the specilied an·a, whether both or one or none of the parties m~y belong to 
those mces or tribes for whose benefit the exemption is intended. To give a personal character to the 
exemption and restrict it, as some suggest, to transactions within the area, to which either both parties 
or one of the p~rties are ~f ~a!·~icular mces, would gi~e rise to uncertainty of title and other difficulties 
and doubts not10ed by Su· U. lurner and ot.hers. 'l¥1th a local exemption clause ot an absolute character 
an intending purchaser has to look to nothing but the situation of the property. 

9. It is true that there may be advanced people living in exempted localities for whom the 
sections in question· would provide a la.w more suitable than that which prevails where they do not 
apply, but it must be remembered that these people always could, and Europeans, 'i t is believed, general
ly would, follow the practice of l1 aving formally executed and registered documents, and this would to a 
great extent g ive them the benefits aimed at by the Act; for it must be borne in mind th1tt in the places 
in question titles would not usually be complicated, and in any case tho sections of the Act refert·ed to 
are not au essential part of the law, but merely an improvement of it, which is not in force as y:et in 
great provinces like Bombay, the Panj:ib and British Burma. Again, on the other hand, it is true that 
there may be members of wild tribes settled in some non-exempted localities, and that they may find it 
difficult to l ea~·n to act up to the law; but, as has been observed by some of the 1\Uthorities consulted, wild 
people scattered in this way among a' population the great mass of which is civilized soon get into the 
ways of the people among whom they Jive. 

In either case· the objection is one that must apply to most of our enacted laws, and indeed to a 
·good deal of the customary law of the country. We cannot get a bw that will suit everybody; we must 
be content with a reasonably close approximation. 

10. 'rhe first section of the Bill accordingly amends section 1 of the Act so as to empower a Local 
Government, with the previous sanction of the Governor General in Council, to exempt any part of the 
territories nuder its administ1·atiou from the oiJeration of any of these sections. 

11. Next, ns regards the powers to exclude the operation of section <t 1, the considerations to be 
borne in mind are fully stated by the Chief Justice of l1adras in his opinion. 

Sir C. Turner observes that the general rule that no one can confer n higher right in property thnn 
he himself possesses in some cases workell ·obvious hardship ; and, as the science of jurisprudence 
advanced, it was limited by the exception declared in section •H, ou tho principle tlmt, where one of two 
innocent persons must s,ufter from the fraud of a third p!~l·ty, tho loss should fall on him who has created 
or could have prevented the opportunity for ,the fraud. To races which have not made a substantial 
progress in civilization, this rule appears to Sir Ch:ules Turner to be unsuited for the following reasons, 
as stated in his own words :·- · 

' Regarding the question in its sentimental nspect, it is certain that a member of a race 
unacquain ted with the refinements of equity would fail to recognize the justice of a rule which caused 
him to be deprived of his property by what is e~.· hypothesi a fraurl. · 

'I do not contend that legislation is to be governed by sentimental considerations, but I have 
heretofore asserted, and still hold, that legislation should only be so far in ad vance of the general 
understanding that its justice should be recognized by the more enlightened. 

' 'l'liere is, however, a substantial reason to be deduced from the rule itself, which shows its 
inapplicability to uncivilized races. 'l'he rule afJol"Cls protection only t'> a purchaser for consideration 
who acts in good fn.ith after reasonable inquiry. 

''rhe imposi tion of these conditions on the purchaser suggests to persons, who have occasion to 
create an ostensible ownership of their property in others, the prudence of providing certain safeguards. 
If they are well advised, they are careful to secure evidence of the actual ownership, so that n purchaser, 
on makiu.g due inquiry, mu~t either ascertaiu the true chttracter of the transaction, or entertain such 
suspicion of its character that he can no longer assert that he acted in good faith. 

' '!'he transactions of uncivilized races in the matter of property nre of the simplest character; 
they are unacquainted with the precautions which technical skill has devised to secure property. 

' Again, as society progres~es, men a1·e habituated to exercise greater cauLiou in theh· deo.linga 
with their fellows, and have larger opportunities for selecting agents who are reputed either to be 
,vorthy of confidence or to he in a position to auswl:H" for a breach of confidence. A prudent man selects 
for an office of trust a person of t ried probity and some substance. 'l'he uncivilized races have loss 
choice in the selection of agents and less oppo.rtunity for forming a judgment of the charnctet· and 
position of their agents.' 

12. The conclusion to which these remarks seem to point is that the Government should be em· 
powered to direct t hatsection_4l should not app!y throu~h~u~ any pnrticula~· ~ocal area. to. nny property 
in which a member of any particular race, sect, tl-tbe ot• class 1s mtercsted and 1t 1s on these lJncs that sub. 
clause (b) of the new fifth clause which the Hill proposes to iuse1·t in the first section of tho Act has 
been framed. 

13. The discussion regarding section 69 hns opened out questions extending beyond the particular 
difficulty first brought to notice, and it is fortunate tha.t the Government have had iu considering them 
the assistance of Sir C. Turner, who was a member of the Commission by which the Transfer of Property 
Bill was settled. . 

The circumstances under which the section W!IS enacted will be found stated in the following 
extract from his Minute :- . 

'In England, it is usual to confer on a mortgagee, in case of default, a power to sell the mortgaged 
property without the in.ter~ention of a. Cou.rt of justice; and, where the instrument ~f does not 
in express terms negntt-ve 1t, a mortgagee 1s empowei·ed by statute to sell on the expll'Y of 
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after the date of default and of ~i.x months froii! the date on whi~h. notice is given °~~vifr~t~~6~0 exercise the power-23 & 24 V1c., c. 145. :rlus statuto_ry prov~s10n ':las, by Act ' 
extended to mortgages in this country to wh1ch the Enghsh Jaw IS applicable. . 

1 On the other hand the simple mortgage in India did not authorize a sale Without. the order of a 
Court, and by Regulo.tio~ XVII of 1806 in the Bengal Presidenc~ it had been. eno,cted that a mor.tga~e 
by conditional sale should not become foreclosed without the service of a no~ICe through t~e D1stnct 
Court, and on the exJJiry of a year of grace. Inferring the policy of the leg1slo,ture f1·om thrs R~gu!a
tiou, the Sadr Diwani Adalat refused to give effect to an express power of sal~-S.- D. A., 184t-3iJ4. 
·In the Bombay Presidency Mr. Justice l\felville expressed a doubt whether a pnvate sale of property 1 
n the Mufassal, effected by o. mortgage under a power, would be valid-VIII ~om bay H. C. A. C., 143. 

1 On the order band, I entertained the opinion, and I belie.v~ acted on ~t before the Transfer of 
Property Act came into operation, that, in the absence of a p:ohibltlOI1 of law, the own~r of property 
was competent to confer Oil a mortgagee what powers he ~1mself possessed, a!ld that, 1£ a ll!ortgagor 
having, as owner, autho1·ity to sell, created a power o~ sale m a .~ortgagee, and the mortgagee duly 
exercised the power, tho Courts were bound to recogmze the vahdtty of the sale. . 

c !1~ Bltanoomutty Ohawdiam vs. P1·cmclmntl, t.-csgec, XV B. L. R. 28, property m the Mufassal 
had been mortgaged by an instrument i~ ~be Euglieh form containing a power of sale, .and s~bsequently 
mortgaged to ,a third party by a cond1tronal sale. The first mortga&'ee theu exermsed h1s power of 
sale, and subsequently to the sale the second mortga&'ee took proceedmgs t.o fo1:eclose. H was held 
tb'at the purchaser under the power was entitled to notrce of foreclosure, and 1mphedly that a sale undel' 
n power might be valid.' . . . . . . . 

1 In this state of the authoritl8s,' Sn· C!Jn.rles Turner contmues, '1t fell to the Law CqmmiSSIOn 
to offer for the acceptance of the legislature a proposal to settle the law. It was ~elt that, in accordance 
with the principles of freedom of coJJtract, an owner of property should be at •hberty to confer on a 
mortgagee any of the powers which he could himself exercise, and that a borrower might more readily 
obtuill accommodation, m· obtain it on easier terms, if he could offer a security which would be speedily 
converted by tl1e tendo!! without the delay and tl1e cost of an applicatioJJ to a Court of justice. On the 

· other hand, it was recognized ~hat in this country the la.rge majority of mortgage-securities are created 
by persons who are poor and illiterate in favour of more sharpwitted creditors, and that, in an 
agricultural country, lnnded securities are subject to sudden and excessive variations in value, which are 
rarely foreseen by borrowers. The Commission came to t,be conclusion that, wl1ile more wealthy 
borrowers in the country and all borrowers in the presidency-towns might be left to deal with their 
property as they pleased, it was necessary in the· present state of British India to create a legislative 
safeguard for the poorer classes in the country. They, therefore, proposed that the creation of a power 
of sale should be declared invalid except in mortgages where the principal money secured exceedecl 
Rs. 500, ot· in mortgages to the Secretary of State or in mortgages of property in the presidency-towns. 
In Committee, the Section was recast. Inste:~.d of decla1·ing that a power of sale conferred by the 
inskument of mortgage is invalid except in the cases specified, the section, as it now st.aJJds declares 
that in certain cases it is valid.' · ' 

Sit· Charles Turner adds-
' Unless it be held that the express declaration of tho validity of such a power in certain cases is 

tantamount to a declaration of its invalidity in other cases, which I incline to doubt, the object souo-ht 
by t~e Law Commission has not been attained, and the validity of the power in cases other than those 
specified is still loft an open question. 

'It may have been desirable. that the protection the Law Commission intended to confer in the 
case of ~ort~~es for small amounts should have been extended to mortgages for somewhat larger sums, 
but I th1~k 1t 1s to be regretted that the amendment should have been effected in such terms as to leave 
the quest10n doubtful whether any protection is given to mortgages of any class or amount and I trust 
advantage m.ay be t!l'ken of the OJ)portunity to re-consider the provisions of the section. It will be seen 
that the sec&JOn, as 1t now stands, affects only-

.' (1) parties to an English mortgage, i. c. a mortgage in the En"'lish form who are not Hind(s 
~Iuh~mmadans or Buddhists (an inexact enum<lration of the ~reeds held by natives of India)~ 

1 (2) part1es to a mortgage to the Secretary of State· ' 
' ( . f ' 3) partles ~o mortgages o property in the presidency-towns . 

. 'As t~e sect10n now stands, I clo not see an~ reaso~1 for including it in the class of sections for 
whiCh certam ~·aces may be ~xempted_; I apprehend 1t '!as mcluded before it was recast.' . 

14. Sec~1on 4 of the B1ll accordmgly amends section 69 of the Act so as to express clear! what 
'vas actually mtended, and no power to exempt from the main provisions of the s ct' hy b 
retained; but, as llfr. Justice Muthuswami Aiyar lras.pointed out that there are other cla~se~o!h~~ i~ei~ 
ev~n ,more necessary to exclude f.I'Om the operatron of the exceptional p1·ovision in clause (a) than 
Hmdu~, Muhammadans and Budclbrsts, words have .Peen added to that clause to prov;de f. 
excludmg them. • a power o 

15. Section 2 of the Bill is intended merely to remove a formal defect in the .A. t h' h li 
· been brought. ~o notice in the c~urse of the recen~ discussions. It was of course n~ve: i~~end:d 
that t~e provls1ons of ~he A.ct wh10h assume the ex1stence of a registration system should tak 
efl'~ct m those tracts which are excluded from the operation of the Registration Act . · b t th A e 
Olrutted to ~ake a~~ expre~s P!oyision .to that effect, and that omission is now supplied: u 6 ct 

16 .. 'I he .a.dd1t1on wh1ch 1t 1s proposed to make to section 4 of the Act by section 3 of th B'll 
has for 1ts obJect merely to remove a. difficulty which h!Ul been felt in some t e 1 

bearing which the provisions of the Act relating to reaistration and the ReD"istz.q~~r erAs ash to the 
one another. 0 o· a 1on ct ave on 

'fhp au~ 4ugust 188~. 
(Signed) C. p; lLDERT. 

D. FITZPATRICK, 
13ec!J. to th.e God, of India. 
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. LEGISLATIVE DEPARTMENT. 

Th~ following Bill was introduced into the 
Council of the Governor General of India for the 
purpose of making Laws and Regulations on the 
20th A:ugnst, ·1884, and was referred to a Select 
Committee :-

Bill No. 11 of 1884. 
A Bill to fa:cilitate the const1·zrction of Telegraphs, 
and to amencl the Indian Teleg1·aph Act, 1876. 

WrrEREAs it is expedient to give power to place 
and maintain telegraph lines and posts under 
over, along, across, in or upon immoveable pro~ 
perty; 

And whereas it is also expedient to amend the 
Indian Telegraph Act, 1876 ; 

It is hereby enacted .as follows:-
P?:elimincwy. 

1. (1} This Act may be called the Indian 
Short title, local extent Telegraph Act, 188•!. 

aud commencement. · 

{~} It extends to the whole of British India; 
~a . 
. {8) It shall come into force at once : 

Provided that nothing in this Act ·shall ,affect 
any right acquired by the Gov.ernmeutor a licensee 
under section 4 of the Indian Telegraph Act, 
1876, or any contract entered into before the 
passing of this Act. 
· 2. In this Act, unless thoro is something re-

Definitions. pugna~.t in the subject or 
contex·t,-

·~· [cL 26. It . 27 (1) "TelP.graph line" means a wire or wires 
Vw., c. 112, used for the purpose of a telegraph as defined in 

I 
s. a.] the Indian Telegraph Act, 1876, with any casing, 

. I of lSiG. coating, tube or pipe enclosing the same, and any 
.1 · appm•atus connected therewith for that purpose. 
•1 [c~ .. 26 & 2;j (2) " Post" means a post, pole, standard, sto.y, 
• \ ·~ ·· c. 11-, strut or other above-ground contrivance for carry-

s. 3·1 · a· t. t 1 h 1· mg, suspen mg or supper mg a e egrap me. 
i.cf: 26 & 27 (3) "'l'elegraph authority '.' means-
:.1a·.~1 c. 

112• (a) the Director Gene\·al of Telegraphs or any 

I of is;6. 

officer appointed by him in this behalf; 
o.nd 

(b) in respect of any particular matter, any 
person holding a license from the Gov
ernor General in Council under section 4 
of the Indian 'relegraph' Act, 1876, and 
empowered, by such authority as the Gov-
ernor General in Council may, from time 
to time, appoint in this behalf, to discharge 
the functions of a telegraph authority in 
respect o£ that matter. 

(4) "Local authority" means any municipal 
committee, local board,' body of port commissioners 
or other body created for the public benefit and 
legally entitled to any immoveable property or the 
control thereof. 

Power to place Telegraph Lines and Posts. 
3. A telegraph authority may, from time to 

P r t I h 
time, place and maintain 

ower or c egrap l h li d 
authority · to place and a te egrap ne un er, . 
maintain, al~r nnd remove over, along or cross, and 
a telegraph hne and post. posts in or npon, any 
immoveable property, and repair, alter or remove 
the same: 

vi.-15 

Provided that-
( a) a ~elegraph authority shall not acquire any [cf.. ~ a: 'ZT 

right other than that of user only in the VIc., c. 112, 
t d I 

. a,O,] proper y un er, over, a ong, across, In or 
upon which it plo.ces any telegraph line or 
post; 

(b) in ~he exe.rcise of the powers conferred by [~f •. 26 & 2; 
. this sect10n, a telegraph authority shall V1~·· 0• 112, 

do as little damage as possible; a. 1 '1 

(c) a telegraph authority shall not exercise 
those powers in respect of any property 
vested in or under the control of any local 
authority except with the consent of the 
local authority; 

(d) a telegraph authority shall not exercise 
those powers in respect of any other pro
perty unless it ho.s paid or tendered full 
compensation to all persons interested for 
all damage which will be sustained by 
them by reason or in consequence of the 
exercise of those powers. 

Provisions a:ppli cable to. 'P.1·ope1·ty of Locctl 
A utho1·ities . 

4. ·Any consent given by a local authority under [cl. 26 & 2; 
Power to locnl aut.hority section 3 may be given Vic., c. 112, 

to c.Qnscut uod?~ section 3 subject to such reasonable 8
• 

5 <31.1 
subJect to con<hbon. conditions as. to the pay-
ment of o.ny expenses to which it is estimo.ted the 
local authm:ity will be put in consequence of the 
exercise of the powers, or as to the time or mode 
of execution of any work, or as to any other thing 
connected with or relative to any work, as the 
local authority giving consent thinks fit to pre-
scribe. 

5. (1) When, under the foregoing provisions 
of this Act, -a telegraph 

Removal or alteration o! line or post has been 
~~fc:i'i1o1i:al'~ufh~;i~~ placed. by o. telegraph 

. • authority under, over, 
along. across, m, or upon any property vested 
in or under the control of a local authority, and 
the local authority, having regard to circum
stances which have ·arisen since the telegraph 
line or post was so placedt considers it expedient 
that it should be removed or altered, the local 
authority may call upon the telegraph authority 
to remove or alter it, and, i£ the telegraph author
ity refuses or omits to do so, may apply to the 
Local Government to order its removal or altera
tion. 

(fd) A Local Government receiving an applica
tion under this section may in its discretion reject 
the same, or make an order for the removal or 
alteration of the telegraph line or post, absolutely 
or subject to such conditions as it thinks fit ; and 
the decision of the Local Government shall be 
final and conclusive. 

·6. A telegraph authority may, for the purpose 
. . o-f exercising the powers 

Power to nlt?r pos1t1on of confe ed 't b th' . 
gns or water p1pes. ~ upon I y IS 

Act 1n respect of any 
property vested in or under the control of a local 
authority,· alter the position thereunde11 of any 
pipe (not being a main) for the supply of gas or 
water: 

Provided that-
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(a) whon a telegraph authority. desfres to al~er 
the position of nuy s?ch)1pe, .1t shall gtve 
reasonable notice of 1ts mtentwn to do so, 
specifying the time at which it will begin 
to do so, to the local authority, nud, '~hen 
tho pipe is 110t under tho control ol the 
local authority, to the person under whose 
control the pipe is; 

(b) a local authority or person receiving notice 
tmder clause (n) may send a person to 
superintend the work, and the telegmph 
auth01i.ty shall execute the work to the 
reasonable satisfaction of the person so 
sent. 

7. If any dispute arises between a tclegmph 
D. tc b t tole authority and a local au-Jspu s c ween · . . · f 

L'l'nph :mthoritics and local thol'lty JU consequence o 
authorities. the loca.l authority refus-
ing its consent un~er se~tiou 3 or presc~·ibit~g 
any condition under sectwn 4, or otheriVlse m 
respect of the exercise of the powers conferred 
by tl1is Act, it shall be d~~ermined by the Local 
Government and the deCJswn of the Local Gov
ernment the:·eon shall be final :md uonclusive. 

B. A telegraph line.or post 'placed .b.v n telc
Tclcgrnph lino and posts graph a~tthor1ty .before 

placed before the passing of the passmg of th1s Act 
this Act. under, over, along, across,. 
in or upon any property vested iu or under the 
cont·rol of a local authority shall be deemed to 
have been placed in exercise of the powers con
ferred by this Act. 

Provisions a2Jplic"blc to othcl' P?·ope1'ty. 
9. If any dispute arises concerning tl1e suffi

ciency of the amount of 
. Di•pntcs ns !o compousn- the compensation paid or 

tlOn under scct•on 3' tendered under section 3, 
clause (rl), it shall, on application for tlmt purpose 
by either of the disputin~ p:wties to the District 
J ull.,.e within whose jurisdiction the property is 
sitn~t.c, be determined by him, and his cletermi
ua.t.ion thereof shall be final and conclusive. 

10. (l) vVhen, nuder the foregoing provisions 
Rcmovnl or nltc•·ation o£ ~f tltis Act, a telegraph 

t.cJegrapl• lino or post on hue or post has beeu 
propcrt.y not. belonging to placed by a telegrnph 
a loca l nuthorlly. authority nuder, over, 
along-, across, iu or upon any proper·ty, not being 
propert.y vested in or under the control of a local 
nutbority, and any person entitled to do so desires 
to deal with that property in snch a manner ns 
to rende1· it necessary or conveni@t that the 

tele.,.raph line or post should be removed to 
another pa.rt thereof or to a higher or lower level 

. or altered in form, he may te?~er to the tel.egraph 
authority the nmount requ!Slte to . . defray the 
expense of the removal ~r alteratiOn au~l cal~ 
ujJOn the telegt·aph m~thority to r~move or ,.~Iter 
the line or post nccordmgly, and, tf the tele0 1a1Jh 
authority refuses or omits to do so, m:r-y ?<PJ?lY. to 
tlJO District Judge within whose J tmschctJOn 
the propert.y is situate to order the removal or 
nlteratiou. 

(fl) A District Judge receiving au ~pplica~ioh 
uudet· this section may, in his discretwn, reJect 
the same or make a.u order absolutely ot· subJeCt 
to conditions for the removal of the telegraph 
line or post to any other part of the prope~·ty or 
to a higher or.lower level or for the :tlteratJOn of 
its' form and the order so made shall be final 
and con~lusive. 
Amendments of tltc Indicm Telegraph Llci, 187C. 
11. To the definition of "telegraph'' in section 

Amend mont of the clcfi· 3 of tht;J Indian Telegr~ph 
nition of ~ telcgr>ph " in Act, 1876, the followmg I of 1S7G. 
Act 1 of IS1G. shall be n~lded, namely:-

" and includes any apparatus for transmitting 
or mn.Jdn,. tcleO'raphic, telephonic or other com-

o o I . . ,, 
munications by means of e ectnCt ty. 

12. To clause (a) of section 8 of the same 
Act the following shall 

Amendment of sectionS, be added nmnely :-
clause («), of snmo Act. , f' t. l h ' or o · any .e egrap 
established by Government and leased to any 
person." 

13. To the same section the following words 
shall be add9d, name

Addition to section S of ly :-
s~mc Act. , \" h 'b' ' '• en prescrt mg 
rules nuder clause (a) of this section, the .Gov
ernor General iu Council may by the rules impose 
fines for any breach of the same : 

"Providecl that the fines so imposed shall not · · 
exceed the following limits, namely:-

"(f) when the licensee or lessee is punishable 
for the breach, one thousand rupees, and in the 
case of a continuing breach a flll·ther fine of two 
hundred rupees for every day after the .first dur
ing tho whole or any part of which the breach 
continues; 

"(i'J) when a servant of the licensee or lessee 
or any other person is punishable for ihe breach, 
one-fourth of those amounts." 

STATEMEN'l' OF OB.JEC'l'S AND REASONS. 
Tn£ main object of this Bill is to give power ~o the Government, and to any company or person 

licensed under section 4 of tho Juclian Telegraph Act, 1876, and snecially empowered in this behalf, to 
plucc telegntph lines nuder or over property belonging whether to 11rivatc persons or to pnblic oodies. 

2. The attention of the Government has rcceut.ly beeu directecl to the fact that, as the. law now 
stands, tho Governor General in Cou ncil and his licensees have uo power to place telegrap}t lines upon 
tho land of municipal or other similar bodies or of private pilrsous. in England the requisite powers 
are confer1:ed on the Postmaster Geuera.l, who wo~·ks and m.aiutains t~e telegr:tp~s in thnt country, by 
26 & 27 VIc., cap. 112, as amended by ·.H & ;~2 VIc., cap. 76; and as 1t seems destrnble that the Gov
ernment in which the exclusive privilege of establishing telegraphs in this country is vested should 
possass somewhat similar powers, the present Bill has been prepared. 

3. Section 3 empowers t.he Government or a.ny company or person licensed under section 4 of the 
Indian Telegraph Act, 1870, and specially authorized by a Government officer to place and maintain 
telegraph lines and posts under, over, along, across, in or upon the property of any "person" which 
t_!3rmttllclades a body cor~rate .. I~ is considered that lice~sees shonl~ have these p~wers, bec~use the 
licenses granted always str1ctly hm1t the area of the operations of the hcensees, and 1t would be some-



· what an?malous for local ?odies an.d private person~ to have the power to neutralize the license.s granted 
by the Gover~J.Or General m Counc.ll ?Y objecting to the licensees' operations, or by hamper1~g them 
by the exact1on of f~es for permiSSion to ,vork under their licenses. The powers thus g1ven are, 
how.ever, t<_l be exermsed ~o ~s to do as little damage as possible, and their exercise is moreover made 
subJect to Important restnctwns aud conditions. 

'k. When the p1·operty belongs to a municipal board or othe1· local authority, the powers conft:rred 
by t~e Act c~nnot be ex~1:cised over it without the consent of that authority; and that consent may 
be g1ven subJect to. comht10ns. Among other condi tions which can be imposecl is one requiring that 
any expeus~s to. whiCh the local authority may be put by the exercise of the power slu~l\ be made 
good·; hut 1t Will be observed that no provision is nmde for the payment of compensat10n on any 
other account to a local authority whose. property is made use oE for this purpose, it being considered 
that, as the construction of telegraphs is a matter in which the public are interested, no charge shoul.d 
be made for accommodation of this sort when it cau .be granted without inconvenience to the pubhr 
or expense to the local authority concerned. 

~· !t may somet.imes happen tlmt, though at the time when a telegraph authority desires to 
ex~rc1:e 1ts powers over some property of a local authority there may be uo reasonable g.ronnd for 
ObJectmg, and the local authority may thus ·find itself compelled to consent, a state of thmgs m~y 
~ubseqoe?tly arise under which the continued exercise of the powers woulcl be.~e!L a~ a grave pu~hc 
mconvemence or a cause of serious loss. Land o.q. which was waste at the tm10 the telegraph hue 
was ?onst.rncted over it might afterwards be ;.cqtii/cd ' for some important tmblic object or might 
acqmre great value for building purposes, and, as no compensation (except for actual P.X)JO?s~s out 
?f pocket) would have been paid to the local authority at tho time the line was c_onstructod, 1t IS bttt 
JUSt that provision should be mado fo r the removal or alteration o£ the line iu such an event. This 
accor(lingly is do_no by s~ctiou 5 of the Bill, which empower s Lhe local aut~orlty to call upon t.he 
teleg~·aph authority. to remove or ~Iter its telcgra.ph or post, and, in tho event of the telegraph author1ty 
refusmg or neglectmg to do so, g1vcs au appeal to the Local Government. 

6. In the event, which it is believed will bo rare, of a local authority arbitrarily refusing its con
sen~ to. the exercise by a telegraph authority of the powers couferred by tho Bill or cl?gging its con
sent WJth unreasonable couclii-ions, it will (section 7) be open to the telegraph author1ty to appeal to 
the Local Government, whose decision will be final. 

· 7. 1'n1'ning 1'10w to the case in which it may be desired to exercise the powers given by the '.E~i\l 
over the property' of private persons, it will be seen that hero provision is made for the pttyment of lull 
compensation, the amount of which in the event of dispute will (section 9) be determined by the Civil 
Court, and that, in the eveut of a person upon whose property a telegraph line or post has been pl~c~cl 
desiriug subsequently to deal with tl1e property iu such a way as would make it necessary or conveme~t 
that the line or post should bo remo.ved to another part of it or to a higher or lower le\'el or altered m 
form, he can (section 10) tencle1· the cost o·f the work and call upon the teleg1·aph at'lthodty to remove 
or alr.er tho line or post, aucl, i f that authority refuses to do so, can appeal to the Civil Court. 

8. It may be observed, howc\' er, that in practice in this country the power· of takin&' telegraph 
lines throug h private proper ty is not likely to be exercised either by the Government or by 1ts licensees 
except ou rare occasions, and then as a rule only to the extent of crossing wi th the wire, a post being 
scarcely ever erected on prh·ate laud. Private property has hi therto been always avoidecl as much a~ 
possible, :mel it is likely to be still more care fully avoided in future if it is made clear, as it is proposed 
to do by this Bill, that full compensation will have to be paid for excrrcisina the power over pri mte o,nd 
not for exercising it over public property. 

0 

9. 'l'ho present opportunity bas been taken to make three a mendments of the Indian Telegraph 
Act, 1876, which experience has shown to be desi1·able. 'l'he !irst has for its object the emendation of 
the definition of "telegraph" so rJS to br·ing it iuto more exact conformity with the construction put 
upon the .definitions in the English Acts by a recent decision of tho High Court of Justice m England. 

10. The second is intended to provide for the regulation of telegraph lines constr?~ted by the 
Government but leased to companies or individuals by whom they arc worked. 'l'he pos1tton of suc·h 
lines under the Act as it at present stands is far from clear, ana the object of the amendmt:nt proposed 
in section 12 of the Bill is to put them on ru uch the same looting as liccused lines. 

11. '!'he object of the third amendment, which is made by sccLion 13 of tho Bill, is to prescribe 
penal t iOs for the breach of t.ho rules made under section 8 of the Act for tho conduct of telegraphs 
worked under license or lease. In such cases, r;s the Act now stands, t ho only remedy is to revoke the 
license or lease, but this cour o would in most cases cnusc such great pul,\ic inconvenience that it ,is 
impritcticable. The result is that at present there is virtually no penalty for the infringement of t.ha 
l'ules made under section 8 of the Act. l'o rcruedy this stat e of·things, tho nm adils a clause to that 
secti<ln empowering the Governor Geueml in Council to prescribe by th~:: rules moderate fines for the 
breach of them. · 

Tlt'e 12th. .tl.!lgust 188.1. (Signed) T. C. HoPE. 

llU.\I!SA ~· : PJ<II'T.t.IJ AT TU£ U0\'£1:1'.\IEI'T C£1'1'1:AL 1'1:1;:;~. 

D. FITZPATRICK, 

Secy. to tlte Govt. of [fl.lia. 
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[ P1~bMsheclwith the " Bombay Govem~nent Gc~zette" on the 4.th Septentba 1884.] 

PART VI· 

BILLS OF THE GOVERNMENT OF INDIA. 

LEGISLATIVE DEPARTMENT. tribe or class specified in the notification is in
terested ;" 

'l'he following Bill was introduced into the 
Council of the Governor General of India for the 
purpose of making Laws and Regulations ou the 
20th August, 1884, and was referred to a Select 
Committee :-

2. The following clause shall be deemed to 
Addition to samo sec- have been adderl to tho first 

tion. section of tho said Act from 
the. date on which it came into fot·co, namely:-

Bill No. 10 of 1884. 
.A Bill to amend the Tn msj c1· of P1·operly Act, 

. J88f'J. . . 

'WHEREAS it is expedient to ainend the Trnnsfer 
of Property Act, 1882 ; It is hereby enacted as 
follows:-
. 1. For the fifth clause of section 1 of the said 

Amendment of scctiou Act the following sbn11 be 
1 of Act IV, of 1882. substituted, unmely :-

"And any Local Government mny, with the 
previous sanction of tho Governor· General in 
Council, from time to time, by notification in the 
local ofllcial Gazette,-

" (n) exempt, either retrospectively or prospect
ively, any part of the terri to ries administered by 
such Local Govern'ment from all or any of the fol
lowing provisions, unmely :-
. " Sections fifty -four, pnra.grapl1s two aml 

three, lifty-niue, one hundrctl and seven 
and one hundred and twenty-three ; or 

"(b) direct, either retrospectively or prospec
tively, that section for ty-one shall not apply 
throughont any p:11't of those territories to any 
}Jroperty in which a member of any race, sect, 

"Notwithstanding anything in the foregoing 
part of this section, sections fifty-four, paragraphs 
two and three, fifty-nine, one hundred and seven 
ancl one hnn(lrod and twenty-three shall not ex
tend or bo extended .to any district or tract of 
country excluded from the operation of the Indian 
Re..,.istration Act, 1877, under the power conferred 
by the first section of that Act or otherwise.'' 

Addition to section •1 3. 'l'o section 4 of the said 
of samo Act. Act the following shall be 
added, namely :-

" A ud sections fifty-four, paragraphs two and 
three, fifty-nine, one hundred and seven and one 
hundred and t\'venty-three slmll be read as supple
mental to the Iudi:~~q Rogistrntion Act, 1877." 

Amendment of section 'L Iu section 09 of the 
G~ of samo Act. said Act-

(,~) after the words "is valid in the following 
cases " the words " and in no others" shall be 
inserted ; and . 

(b) after the words" Hindu, ~luhammndan or 
Buddhist,'' in both places where they occur, there 
shall be inserted the words " or a member of auy 
other race, sect, tribe or class fro:n time to time 
specified by the Local Govm;rimeut, with tl1e pt·e
vious sa nction of the Governor Generll!l in Coun
cil, in the local official Gazette in this behalf.'' 

STATEMEN'r OF OBJEC'rS AND REASONS. 

lil of 1877. 

111 of 187i. 

Tur. last clause of section 1 of the 'l'rn.nsfer of Property Act, 1882, provides that any Local 
Government may, with tl1e previous sanction of the Govei·nor General in Council, exempt, either re
trospectively, or prospectively, througl10ut the whole or any part of the territories n.dministered by such 
Lociil Government, the members of any race, sect, tribe or class from all or any of the following provi· 
sions, namely, sections 41, 54 (pn.ragraphs 2 and 3), 59, 69, 107 and 123. 

2. In a letter dated 54. • " Such transfer, in tho case of tangible immoveable property of tho value of one hun-
dred mpccs ancl upwards, or in tho case of a reversion or other intangible thing, can bo mnde the 6th September, 
'only by a registered instrument. 1882, the Chief Com

In the caso of tangible immoveable property of " mine less than ono bundrccl rupee.~ , such missioner of A~;sam 
tr:msfer moy be made either by a •·egistorcd instrument or hy delivery of the property. 

59. Where the principal money secured is one hundred rupees or upwards, a mortgage can ho asked for an expression 
effected only by a registered instrument · signed by tho mortgagor aud attostc<l by at least two of opinion from the 
witnesses. Government of Indio. Where the principal money secured is less thnn one humlrcd n1pccs, n mortgage may bo effected 
either by an iust1·umcnt si&'lled and attcstc<l as aforesaid, or (oxccpt in tho caoc of a shnplu mort· ns to th'3 effect which 
gago) by delivcrr of tho property. the exemption under 

Nothing in th1s section shall be deemed to t·cmlor in vatic) mortgages made in the towns of Cal- th t 1 f " 
cntt<l, Madras, Bombay, Kar~cbi ami Rangoon, by doli,•ery to a creditor. or hia agent of documents a C ause, 0 any 
of titlo to inunovcable property, with intent to create a security t-hereon. race, sect, tribe or 

101. A lease of immoveable propcr~y from year to year, or for any tonn cxccc<ling ono year, or class" from the pro vi- . 
reservinl( a yearly rent, can be m"do only by a registered instrwncnt. sions of section 64 

All other leo.ses of immoveable property may bo made either by an instrument or by oral agree· 
ment. · (po.rngraphs 2 and 3) 

123. For the purpose of making a gift of immoveahlo proporty, the transfer must ho effected nnd sections 50, 107 
by" registered instrument signed by or on behalf of the donor, rmd att.:stetl by at least two and 123, which are set 
witnesses. 

For the J,lDrposo of making a gift of moveable property, the trnnsfer may be effected either by" out On the margin, has 
registered mstrumont signed as aforesaid or by delivery. upon trnnsactions,one 

Such dclh·ery may he made in tho samo way as goods sol<l may be delivered. of the parties concern· 
ed in which is a member of such rac13, sect? tribe or class, while the other party does not belong to ~q 
ll:x:emp~d·class! • . 

vr,-15-1 



· h D ber 1882 replied that the 3. To this reference the Government of Indm., on the l~t ecem d 'b d was a matter 
precise manner in which tho exemption would operate un?er the ~1rcu~s~ances ~sc~I emi"'ht be "'iven 
of some difficulty; and the only satisfactory means by wh1ch an. mtelhg•ble op~m;~on xe;.ption"'from 
to section 1 of the Act seemed to be the amendment of that sectiOn so as to ma e e e 
sections 54, 59, 107, .and 123 local and not personal. . d alternative 

4 The Chief Commissioner, in a letter dated 12th January 1883, suggeste as ~J;t · . h' h 
and i~ his opinion a preferable one, a power to exempt not persons or places but tr~~~~~ons 1~. w 1~ 
one or both of the parties might be members of the race, sect, tribe or class for w IC e. sec Ions m 
question might be deemed unsuitable. 1 t 

5. It was thought desirable to obtain tho ?Pinions of the _?ther,Locnl Govern~ents.on t1.e w~ 
alternative proposals thus put forward, and accordmgly, on the tth llfay, 1888, a cnculm was 1ssue 
for this purpose. · . · f 1 b 

6. It will be observed that the question thus raised was confined to the pow~r cou errec Y sec-
. · · · bl . twn 1 of the Act to 41. " 'here, with the consent, express or imphed, of the persons mtcrcstccl m nnmov~n. e J.?l O· p _ , , 

perty, n person is tho ostensible owner of such property and transfers the samo fo_r coustdc_ratt?n: · ex.empt f10m ~he opel
tho transfer shall not be \•oidnblc ou the ground that tho transferor was not authortzcd to make 1t · atwn of sectiOns 54, 
providccl that the transferee, a(tcr taking reasonable care to asccrtam that tho transferor hac! 59 107 and 123 . but 
power to make tho transfer, has acted in good faith. . · ' t' h . · ,/b ' 

69. A power conferred by t.ho mortgage-deed on the mortgagee, or on any person on Jus behalf, atten lOll av1n 0 een 
. to sell or concur in sollin~;. in .default of payment oi the mortgagcd-m.on~y, the mortg~gcd pro· once drawn to the sub
pcrty, or nny part thcrcot, without the intervention of the Court, is vnltd m the followmg cnscs ject, it was natural that 
(nnmcly)- . th a: t f • 

(a) where the mortgage is nn Eng!ish mortgage, anclt1crtbcr the mortgagor nor the mortgagee . e euec 0 an exemp-
is n Hindu, :Muhnmmndnn or Budcllnst; . . . twn from the other 

(b) where the mortgngcc is the Secrotary o~ State for I_nchn.m Cou~tct!; . two sections of the Act 
(c) wltoro the mortgaged proporty or nny pnrt thereof 1s sttuntc wtt!nn the tcf\ms of Calcutt:t, ( ·' l 

69
) . 

.hlnclras, Bombny, Kar~clti or l!nngoon. "'l anc mentiOn-
But no such power shall be exercised unless nne! until- ed in . section 1 and 
(1) notice in wl'iting requiring payment of tho priucip.1.l money hns boon scn:ccl.on the mortgagor set out in the mar<>'in 

or ouo of severn! mortgagors and dcfnult has been mnde m pnymcut of the pnnctpal money, or of h ) " I b o . 
pnrt thereof, for three mont.ils after such scrvic~; or . . S on (La SO e CO~Sl-

(2) .some interest under the mortsn.go nmountmg at least to five humlrcd rupees 1s m anear and dOJ·ed ;and, onlookmg 
nnpntd for three months aft.or bccommg clue. . . into the matter it was 

\\·hen n. sale has been made in professed cxercrse of sncl~ a power, tl~o t1tle of the purchaser 1 . 

shnll not be imJ>cacltablc on the ground thnt no case had_arJscn to nuthortsc the sale, or . that duo found ~hat, whtle a!! 
notice was not g;,·cn, ot· that the power wns othonnso unpropcrly or m ·egularly excrctsed ; but exemptiOn under el
any pc~sou dnmui_ticd by nu uun~thol'iscd, or improp~t·. or itTcgular exercise of the power shall ther of those sections 
ha,·o Jus rcmClly m damages n.gnmst the person excrcunng the power. . . 

The money which is recci\•crl by the mortgagee, arising from the sale, after discharge of prior would g1ve r1se to 
incumbrances, if any, to which tho sale is !'ot .made subject, or nf.tcr payment into court under questions very similar 
section ti!ty-scvcn of" sum to meet any pt~or mcumbrancc, shall, m the uhscncc of n contract to t th e . · l b th 
the contrary, be hclcl by l>hn in trust to be apl'licd hy him, fu·st, in payment o( all costs, charges ·0 . OS 1 at sec . "f e 
ancl cxpon•cs properly iucu~rca by him as mcirlcnt to the sale or nny n.ttcmptcrl snlc; · and Clue£ Comnnsswner 
sccmully, in rlischargc of the mortgage-money nne! costs aud o.thcr money, 1f any d1~e under tho of Assam in the case 
mortgn"O; aml the residue of the mouoy so recctvcd shall be pntd t<> the person ontttlcd to tho f tl t' , f . 
mol:tga~cd J?ropcrty 01' authorized t~ give .receipts ' for tho proceeds of tho sale thcr~of. 0 Ie sec w.ns .l e er-

)i othmg 111 tho .fonncr pnrt o( tins scctwn nJ>plics to powers conferred before th1s Act comes reel to by lum, there 
into fot·co. · was this further diffi-

Thc powers and provisions contnincd in sections six to nineteen (both inclush•c) of tho Tntstce's l . , ·d 
ond Mort"ngoo's l'owors Act, ISGG. shall be deemed to apply to English mortgages, whcrc\'Ct' cu ty m1 egm to sec
i.u Bl'itish~In<lin .tho mortgaged property mny.be situate, wltcu neither the mort.gagor nor the tion 69 that the ob
mortga·gcc ts a Hmdu, Muh:uumndau ot· .Buddlnst. ject of allowing any 
power to exempt from it was not appa.rent. The circular accordingly asked for the opinions of the 
Local Governments iu regard to these sections also. 

7. The replies of the Local Governments have now been received and considered by the Govern
ment of India, and the following are the conclusions to which they seem to point. 

8. In the first place, as regards the power of exempting from the operation of sections 5<(., 59, 
107 and l 23, it s?elllS to the Governo!' General in Council best to make it simply a po~l'er of exempt
ing locally, thot IS to.sn{', the exe~l?tlon should be absolute and cover transnctwns re.Jatmg to any im
moveable property Withm the spe01hed area, whether both or one or none of the parties may belou()' to 
those races or tribes for whose benefit the exemption is intended. To give a personal character t~ the 
exemption and resurict it, as some suggest, to transactions within the area, to which either both parties 
or one of the parties are of porticular races, would give rise to uncertainty of title and other difficulties 
and doubts noticed by Sir C. Turner and others. With a local exemption clause of an absolute character 
an intending purchaser has to look to nothing but the situation of the property. · 

!). It is true that there may be advanced people living in exempted localities for whom the 
sect.ions in question would provide a law more suitable than that which prevails where they do not 
apply, but it must be remembered that these people always could, and Europeans, it is believed "'eneral
ly would, follow the pl'act.ice of having formally executed and registered documents, and this ":o~ld to a 
great extent give them the benefits aimed at by the Act; for it must be borne iu mind that in the places 
in question titles would not usually be complicated, and iu any case the sections of the Act referred to 
are not ·an .essent.ial part of the law, b~t merely ~~ improvement o~ it, which is not in force as yet in 
great provmccs hko Bombay, the Pan Jab and Bl'Jtlsh Burma. Agam, on the ~ther hand, it is true that 
there may be members of wild tribes settled in some non-exempted localities, and that they may .fiud it · 
difficult to learn to act up to the law; but, as has been observed by some of the authorities consulted wild 
people scattered in this way among a population the great mass of which is civilized soon get into the 
ways of the people among whom they live. 

In either case·the objection is oue that must apply to most of our ena~ted laws, and indeed to 
8 good deal of ~he customary law of the coun~ry . .. We cannot get a law that w1ll suit everybody; we must 

be content mth a. l'easonably close approx1matwn. 
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10. The first section ~f the Bill accordingly amends section 1 o£ the Act so as to empower a Local 
Gov.ern~ent, wit~ the p~·ey10us ~auction of the Governor General in Council, to exempt any part of the 
territories under Its adm1mstration f1·om the operation of any of these sections. 

11. Next, as regards the powers to exclude the operation of section 41, the considerations to be 
borne in mind are fully stated by the Chief Justice of Madras in his opinion. 

Sir C. Turner observes that tho general rule that no one can confer a higher ri"'ht in property than 
he himself possesses in some cases worked obvious hardship; and, as the scie;ce of jurisprudence 
~dvanced, it was limited by the exception declared in section 41, on the principle that, where one of two 
lllnocent persons must suffer from the fraud of a third pttrty, the loss should fall on him who has created 
or could have prevented the opportunity for the fraud. To races which have not made o. substantial 
progress in civilization, this rule appears to Sh· Charles Tumer to be unsuited for the following reasons, 
as stated in his own words :-

' Regarding the question iu its sentimental aspect, it is certain that a member of a race 
unacquainted with the refinements of equity would fail to recognize the justice of a rule which caused 
him to be deprived of his property by what is e:c hypothesi a fraud. 

'I do not contend that legislation is to be governed by sentimental considerations, but I have 
heretofore asserted, and still hold, that legislation should only be so far in advance of the general 
understanding that its justice should be recognized by the more enlightened. 

' There is, however, a substantial reason to be deduced from the rule itself, which shows its 
inapplicability to uncivilized races. The rule affords protection only to a purchaser for consideration 
who acts in good faith after reasonable inquit·y. 

' 'rhe imposition of these condition~ on the purchaser suggests to persons, who have occasion to 
creat.e an ostensible ownership of their property in others, the lHucleuce of providing certnin safeguards. 
If they are well advised, they are careful to secure evidence of the actual ownership, so that a purchaser, 
on making due inquiry, must either ascertain the true character of the transaction, or entertain such 
suspicion of its chamcter that he can no longer asset·t that he acted in good faith. 

' The transactions of uncivilized races in the matter of property are of the simplest character; 
they are unacquainted with the precautions which technical skill has devised to secure property. 

' Again, as society progresses, men are habituated to exercise grt'ater caution in their dealings 
with their fellows, and have larger opportunities for selecting agents who aro reputed either to be 
worthy of confidence or to lJe in a position to answer for a breach of confidence. A prudent man selects 
for an office of trust a person of tried probity and some substance. The uncivilized races have less 
choice in the selection of agents and less opportunity for forming a judgment of the character and 
position of their agents.' · 

12. The conclusion to which these remarks seem to point is that the Government should be em
powered to direct that section 'J,l should not apply throughout any particular local area to any property 
in which a member oj any particular race, sect, tribe or class is interested and it is on these lines that sub. 
clause (b) of the new fifth clause whic-h the Bill proposes to insert in the first section of the Act has 
been framed. 

13. ~rhe discussion regarding section 69 has opened out questions extending beyond the particular 
difficulty first brought to notice, and it is fortunate that tho Govemment have had irt considering them 
the assistance of Sir C. Turner, who was a member of the Commission by which the Transfer of Property 
Bill was settled. 

The circumstances under which the section was enacted will be found stated in the following 
extract from his Minute:-

'In England, it is usual to confer on a mortgagee, in case of default, a power to sell the mortrraged 
property without the in.ter:eution of a Cou.rt of justice ; and, where the instrument ~f mortgage do~s not 
in express terms negatn•e 1t, a mortgagee IS empowered by statute to Sflll on the expiry of twelve months 
after the date of default and of six months from the date on which notice is given of his intention to 
exercise the power-23 & 2'1 Vic., c. 145. 'l'his stntutory provision was, by Act XXVIII of 1866, 
extended to mortgages in this country to which the English law is applicable. 

'Ou the other hand, the simple mortgage in India did not authorize a sale without the order of a 
Court, and by Regulation XVII of 1806 in the Bengal Presidency it had been enacted that a mortgaae 
by conditional sale should not become foreclosed without the service of a notice through the Distri~t 
Court, and on the expil·y of a yeat· of grace. Inferring the policy of the legislature from this Reau]a. 
tion the Sadr Dlwt\ni Adalat refused to give effect to au express power of sale-S. D. A., 1847':354. 
In the Bombay Presidency, Mr. Justice Melville expressed a doubt whether a private sale of property 
in the Mufassal, effected by a mortgage under a power, would be valid-VIII Bombay H. C. A. C. 143. 

'On the order hand, I entertained the opinion, and I believe acted on it before tho 'l'ransfer of 
Property Act came into operation, that, in the absence of a prohibition of law, the owner of property 
was competent to confe1: on a mortgagee what powers he ~imself possessed, and that, if a mortgagor 
having, as owner, authority to sell, created a power o~ sale m a .rn.ortgagee, and the mortgagee duly 
exercised the power, the Courts were bound to recogmze the vahd1ty of tl1e sale. 

' In Bhanoom11tty Olwtvdiam vs. Pi'c'fllclmml lfesgee, XV B. L. R. 28, property in the Mufa.ssal 
had been mortgaged by an instrument in the Engli~h form containing a power of sale, ~nd subsequently 
mortgaaed to a third party by a conditional sale. 'l'he first mortgagee then exercised his power of 
sale, and subsec1uently to the sale the second mortgagee took proceedings to foreclose. It was held 
that the purchaser under the power was entitled t<> notice of foreclosure, and impliedly that a sale under 
a power might be valid.' 
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' In this stat.e of the authorities,' Sir Charles Turne1• continues, 'it fell to · the Law. Commission 
to offer for the acceptance of tho legislature a p1·oposal to settle the Jaw. It was ~elt that, m accordance 
with the principles of freedom of contrnct, an owne1· o·f property should be at hber~y to confer oil: fl, 

mort!?ll"'ee any of the powers which he could himself exercise, and that a borrower m1ght more .read1ly 
obt:ni~ :ccommodation, or obtain it on easier terms, if he could o'll'er a security which \vonld be speE;dily 
converted by the tender without the delay and tho cost of au application to a Court of justice. On the 
other hnnd, it was recognized that in this countl'y the large majority of mortgage-securities are cr~ated 
by persons who are poor and illiterate in favour of more sharpwitted creditors, and that,. m au 
ngricultural country, landed securities are subject to sudden and excessive varir,tions in value, whiCh are 
mrely foreseen by borrowers. The Commission came to the conclusion that, while more wealthy 
bori·owers in the country and all borrowers in the presidency-towns might be left to deal with their 
property as they pleased, it was necessary in the present state of British India to create a l egi~Jative 
safeguard for the poorer classes in the country. 'l'hey, t\lerefore, proposed that the creation of a power 
of sale should be declared invalid except in mortgages where the principal money secm·ed. exceeded 
Hs. 500, or in mortgages to the Secretary of State or in mortgages of property in the presidency-towns. · 
In Committee, the Section wns 1·ecast. Instead of decJa,·ing thnt a power of sale conferred by the 
instrument of mortgage is invalid except in the cases Sl)ecified, the section, a.s it now stands, declares 
that in cert.ain cases it is valid.' · 

Sit· Charles Turner. adds-
, Unless it be lield that the express declm·ation of tho validity of such a power in certain cases is 

tautUJuonnt to a declrwatiou of its invalidity in other cases, which I incline to doubt, the object sought 
by the Law Commission has not been attained, aJ\d tho m lidity of the power in cases other tlmu those 
specified is still lofL n.n open question. 

'It may have been desirable tlmt the protection the Law Commission intended to confer in the 
case of mort·gages for small amounts shoul~llJave been extended to mortgages for somewhat larger sums, 
but I think it is to be regretted that the amendment should have been effected in such terms as to leave 
the question cloubtful"whether any protection is given to mortgages of any class or amount, and I trust 
advnntnge may be tnkon of the opportunity to t·c-cousider the provisions of the section. It will be seen 
that the section, ns it now stands, affects only-

' (1) parties to nu English mol·tgage, 1:. a. a mortgage in tho English form, who are not Hindus, 
JV[uh~mmatlans or Buddhists (nn inexact enum<lration of tho creeds held by natives of India) ; 

' (2) pnrt.1es to a mortgage to t)le Secretary of State ; 
'(3) parties to mortgages of proper ty in the presidency-towns. 
' As the section now stnnds, I do not see any reason for including it in the class of sections fo1· 

which certain races may be exempted; I apprehend it was included before it was recast.' 
1'1. Soct.ion 4 of the Bill accordingly amends section 69 o[ the .Act so as to express clearly what 

wns act.ually mtenclecl, and no power to exem1)t from the main provisions of tho section has been 
retained; but, as llfr. Justice lliuthuswami Aiyar has pointed out thnt there are othet· classes whom it is 
tn:en ,more nccessm·y to exclude f.rom the operation of the exceptional provision in clause (rt) than 
Hmdus, l1fulmmmnclans and Buddh1sts, words l1ave been added to thnt clause to provide a power of 
excluding them. 

15. Section 2 of the Bill is intended merely to remove a formal defect in the Act which has 
been brought to not.ice in the course of the J•eceut discussions. It was of course never intend~d 
th~t t !~a provisions of ~he Act which assume the axistence o£ n registration system should take 
eH~et m those tracts winch are ex.c~udecl from t.he operation of the Registration .Act; but the .Act 
onuttcd to make tmy express prOVIIJJOu to thut effect, and that omission is now supplied. 

16 .. The .addition which it is propos~d to rna:ke to secti~n 4 of · the .Act by sectiou 3 of the Bill 
has .for 1ts .obJect mere!~· . to remove a d1fficulty which han been felt in some quarters as to the 
hear111g . whiCh the provJswns of the Act relating to registration and the Registration Act have 011 
one n.no~he1·. • · 

(Signed) C. P. ILBER1'. 
~l'he 9th A1t[/l1St,,1S8J,_. 

D. FITZP .A TRICK, 

Secy. to the GQct. of [ndia ! 
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)I of 1576, 

LEGISLATIVE DEPARTMENT. 
The following Bill was introduced into the 

Co!Jncil of the Govet'llor General of India for the 
purpose of making Laws and Eegulations on the 
20th .August 1884, and was referred to a Select 
Committee :-

. Bill No. 11 of 1884. 
.L1 Bi ll to .fucih'ta. te the constn tetion of Tolegmphs 
multo amend the Indian Teleg1·c~ph .Act, 1876.' 

W HEP.EAS it is expedient to g ive power to place 
and maintain teleg raph lines and posts under 
over, 11.long, across, in or upon immoveable pro~ 
per'ty; 

.And whereas it is also expedient to amend the 
Iudian Telegraph Act, 1876 ; 

It .is hereby enacted as follows:-
P1·elimina;·y. 

1. ( 1) '!'his .Act may be called the Indian 
Short t itle, local extent ~eelegmph Act, 1884. 

~nd commencement. (2) I t extends to the 
whole of British India; 
and 

(3) I t shall come into force at once : 
P rovided that nothing in this Act shall affect 

any r ight acquired by the Gover umeut or a licensee 
under section '1· of the Indian Telegraph Act, 

I of 1876. 1876, or a ny contract entered into before the 
passing of this Act. 

2. In this .Act, unless there is something re-
Dcfiuitions. pug nant in the subject or 

context,-
[cL 2G & 27 ( 1) " 'felngraph line " means a wire or 'vires 

~ ;''g· j c. 112• used for the purpose of a telegr11ph as definecl in 
· · the Indin.u Telegraph Act, 1876, with auy casing, 

) l of l Si G. coating,. tube or pipe enclosing the same, and any 
n.ppn.ratus conn ected therewith for that purpose. 

[cL 2G & 27 (2) "Post" means a' post, pole, s tandard, stay, 
:: ·~: ·1 c. 

112
• ~trut or other: above-grouu~ contrivauco for car'l'y

mg, suspendmg or suppor tmg a telegraph line. 
[c ~: 26 & 71 (8) " 'l'elegraph authority" means-

" IC. , c, 11 2, ( ) h D' G I f 'I' •· 3.] a t e rrecto r euera o elegraphs or any 
o!Iicer appointed by him in this behalf; 
a nd 

(b) in respect of any particular matter, any 
person holding a license from the Gov
ernor General in Council under section 'l 

1 of 1Si6. of the Indian Telegraph Act, 1876, and 
empowered, by such au thori ty as the Gov
em or General in Council may, from .time 
to t ime, appoint in this behalf, to discharge 
the functions of a telegraph authority in 
reRpect of that matter. 

(I,) "Local authori ty" means any municipal 
committee, local board, body of port commi~sioners 
or other body created for the public benefit and 
legally enti t led to any immoveable property Ol' the 
control t hereof. 

Powe1· to ph~ce 'l'e legraph Lines and Posts. 
3. A telegraph authority may, 'from time to 

Power for telegraph t ime, place an~ maintain 
authority to place and a telegraph hne under, 
maint<lin, alter nnd remove over along or cross and 
~telegraph line and post. post~ in or upon, ' any 
rmmoveable property, and repair, alter or remove 
the same: 

· vr.-15-2 

Provided that-
(ct) a telegraph authority shall not acquire any (ct. 26 a. 'ZT 

t·ight other than that of user only in the Vic., c. 112, 
property under, over, along, across, in or "·6·1 
upon which it places any telegraph line or 
post; 

(b) in the exercise of the powers conferred by (cl. 26 a: 2; 
this sect ion, a telegraph authority shall Vic., c • 112, 
do as little damage as possible; •· 7·1 

(c) a telegraph authority shall not exercise 
those powers in respect of any property 
vested in or under the control of any local 
authority except with the consent of the 
local au thority ; . 

( cl) a telegraph authority shall not exercise 
those powers in respect of any other pro
perty unless it h11s paid or tendered full 
compensation to 1111 persons interested for 
all damage which will be sustained by 
them by reason or in consequence of the 
exercise of those powerR. 

P1·ovisions applicable to P1·ope1·ty of Local 
A utho1·ities. 

4. Any consent given by a local authority under [cl. 2G Jc 27 
Power to local authority section 3 may be given Vic., ~· I 12, 

to ~onscnt und?~ sect ion 3 subject to such reasonable •· 5 (,IJ,I 
subJect to condttzon. · conditions as to the pay-
ment of auy expenses to which it is estimated the 
local author·ity will be put in consequence of the 
exercise of tho powers, or as to the time or mode 
of execution of any work, or as to any other thing 
conuccted with m· relative to any work, as the 
local authority giving consent thinks tit to pre-
scribe. 

5. (1) When, under the foregoing provisions 
· of this Act, a telegraph 

Removal or alteration of ]i ne Ol' post has been 
telegraph line or post on Inc d b t 1 1 
property of local authority. P e . Y a e egrap 1 

· authorrty under, over, 
aloogv across, in, or upon any pr·operty vested 
in. or under the control of a local authority, and 
tho local authority, having regard to circnm
stauces which have arisen since the telegraph 
line or post was so placed, considers it expedient 
tlmt it should be removed or altered, the local 
authority may call upon tire telegraph authority 
to remove or alter it, nud, if the telegraph author
ity refuses or omits to do so, may apply to the 
Local Government to order its removal or altera
tion. 

(2) A. Local Government receiving an applica
tion under this section may in its discretion reject 
the snme, or make nn order for the removal or 
alteration of the telegruph line or post, absolutely 
ot• subject to such conditions as it thinks fit; and 
the decision of the Lo<lal Government shall be 
final and conclusive. 

G. A telegraph authority may! ~or the purpose 
• . . f of exerc1smg the powers 

Power to niter posttwn o C nf 'd ' t b th' 
gns or wnter pipes. 0 e~re upon I y IS 

Act m respect of any 
property vested in or under the control of a local 
authority, alter the position thereunder of any 
pipe (not being a main) for the supply of gas or 
water: 

Provided that--
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(n) when a telegraph authority. de~~res to al~er 
the position of any such pipe, It shall give 
reasonable notice of its intention to do so, . 
specifying the time at which it will begin 
to do so, to the local authority, and, when 
the pipe is not under the control of the 
local authority, to the person under whose 
control the pipe is; 

(b) a locnl authority or person receiving notice 
under clause (a) may send a person to 
superintend the work, and the telegraph 
authority shall execute the wo1·k to the 
reasonable satisfaction of the person so 
sent. 

7. If any dispute arises be.tween 11. telegmph 
Disputes between tole- auth_ort~y and a local an

graph nuthoritios and locnl tln)l'Ity Ill consequence of 
nuthoritios. the loco.! au~hority refus
ing its consent under se?tion 3 or presc~·i~i~g 
any condition under sectwn 4, or otherw1se m 
respect of the exercise of the powers conferred 
by this .A:ct, it shall be d~~ermined by tbe Local 
Government and the deCISIOn of the Local Gov
ernment the~eon shall be final nnd conclusive. 

8. A telegraph line or post placed _by a tele
Tclc "Ph line and posts graph a~thorJty _before 

plnced f.fore tho passing of the pnssmg of th1s Act 
this Act. • under, over, along, across, 
in or upon any property vested in or unde1· the 
control of a local authority shall be deemed to 
have _been placed in exercise of the powers con
ferred by this Act. 

P1·ovisions.applicable to othm· Pmperty. 
9. If any dispute arises concerning the suffi-

ciency of the amount of 
. Disputes na ~ compcuaa- the compensation l)aid or 

t•on under scctlOn 3' tendered under section 3, 
clause (d), it shall, on applicati~u for that p~rp~se 
by either of the disputing partws to the D1str1~t 
Judge within who~e juriscli~tion the property ~s 
situate be determmed by hun, and Ius determt
na.tion 'thereof shall be final and conclusive. 

10. (1) When, under the foregoing provisions 
R~moval or alteration of o_f this Act, a telegraph 

telegraph line or post on h ne or post has been 
property not belonging to placed by a telegraph 
o. local authority. authority under, over, 
along, across, in or upon a.ny property, not being 
pt•operty vested in or under the COI;Jtrol of a local 
authority, and any person entitled to do so desires 
to deal w.ith that property in such a manner as 
to render it necessary or convenient that the 

teleg1·aph line or post should be removed to 
another part thereof or to a higher or lower level 
or altered in form, he may tender to the telegraph 
authority the amount requisite to. defray the 
expense of the removal Ol' alteratiOn and call 
upon the telegraph authority to r~move or alter 
the line or post accordingly, and, If the telegl'Uph 
authority refuses or omits to do so, m~y ~p~ly_ to 
the District Jud.,.e within whose JUI'ISdJctwn 
the property is situate to order the removal or 
alteration. 

(2) A District Judge recoiving an applica~ion 
under this section mf\y, in his discretion, re~ect 
the same or make an order absolutely or subJect 
to conditions for the removal of the ~elegraph 
line or post to any o.ther part of the prope~·ty 01: 
to a higher or lower level or for the. alteratwn of 
its form, and the order so made shall be final 
and conclusive. 

.Ameni:lmcnts of the India?£ TelegmJJh Act, 1876. 
11. To the definition of "telegraph'' in section 

An;ondn1ont of the deli· 3 of the Incli11n Telegr~ph 
nition of "telegraph" in Act,· 187G, the followmg I of l Si<; . 
Act I of 1876. shall be added, namely:-

" and includes any appamtus for transmitting 
or making telegraphic, telepho~ic 01;, other com
munica tions by means of electl'lClty. 

12. To clause (a) of section 8 of the same 
Act the following shall 

. Amendment of sectionS, be added, · namely:-
clnuso ("), of same Act. , f t I l ' or o any ·e egrap 1 

established by Governm~nt and leased to any 
person." · 

13. To the same section the following words 
sh11ll be added, name· 

Addition to section 8 of ly :-
&Mnc Act. 

" liVhen prescribing 
rules under clause (a) of· this section, the Gov
ernor General in Council may by the rules impose 
fines fot· any breach of the same : 

"Provided that the fines so imposed shall not 
exceed the following limits, namely:-

" (1) when the licensee or lessee is punishable 
for the breach, one thousand rupees, and in the 
case of a continuing breach a further fine of two 
hundred rupees for every day alter the first dur
ing the whole or any part of which the breach 
continues; 

"(!2) when a servant of· the licensee or lessee 
or any other· person is punishuble for the broach, 
one-fourth of those amounts." · . 

S'l'ATEMEN'l' OF OBJECTS AND REASONS. 
THE main obje'ct of this Bill is to give power to the Government, and to any company or person 

licensed nuder section 4 of the Indian 'l'elegraph Act, 1876, and specially empowered in this behalf, to 
place telegraph lines under or over property belonging whether to private perso1is or to public bodies. 

2. The attention of the Go;vernment has recently been directed to the fa.ct that, ns. the law now 
stands, the Governor General in Council and his licensees have no power to place tele<>'raph lines upon 
the land of municipal or other similar bodies or of private parsons. In England tho ~·eqnisite powers 
are conferred on the Postmaste1• General, who works and maintains the telilgraphs in that country by 
26 & 27 Vic., cap. 112, as amended by 41 & 'J.2 Vic., cap. 76; and as it seems desirable that the Gov- · 
emment in which the exclusive privilege of establishing telegraphs in this country is vested should 
possess somewhat similar powers, the p~esent Bill has been prepared. 

3. Section 3 empowers the Government or any company or person licensed mider section 4 of .the 
Indian Telegraph Act, 1876, and specially authorized by a Governmen~ officer to place and maintain 
telegraph lines and posts under, over, along, across, in or upon the pr_operty of any "person" which 
term includes-a body corporate. It is con!lidered that licensees should have these powers bec~use the 
licenses granted always strictly limit the area of the operations of the licensees, and it wo~ld be some-
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what anomalous for local bodies and private persons to have tho power to neutro.lize the licenses gt'anted 
by the Governor General in Council by objecting to the licensees' operations) or by hampering them 
by the exaction of fees for permission to work under their licenses. The powers thus given are, 
however, to be exercised so as to do as little damage as possible, and their exercise is moreover made 
subject to important restrictions and conditions. 

4. When the property. belongs to a municipal board or other local authority, the powers conferred 
by the Act cannot be exercised over it without the consent of that authority; and that consent may 
be given subject to conditions. Among other conditions which can be imposed is one requiring that 
any expenses to which the local authority may be put by the exercise of the power shall be made 
good; hut it•wilJ be observed that no provision is made for the payment of compensation on any 
other account to a loclLl authority whose property is made USfil of for this purpose, it being considered 
that, as the construction of telegraphs is a matter in which the public are interested, no charge should 
be made for accommodation of this sort when it can be granted without inconvenience to the public 
or expense to the local authorit.y concerned. . 

5. It may sometimes happen that, tl10ngh at the time ,when a telegraph 11uthority desires to 
exercise its powers over some property of 11 local 11uthority there may be no reaso1mble ground for 
objecting, aud the local authority may thus find itself compelled to consent, a state of things may 
subsequently arise under which the continued exorcise of the powers would· be felL as a grave public 
incouvenience or a cause of serious loss. Land, o.g., whieh was waste at the time the telegraph line 
was constructed over it might afterwards be required for some important public object or might 
acquire great value for building purposes, and, as no compensation (except for actual P.Xpenses out 
of pocket) would have been paid to the local authority at the time the line wall constructed, it is but 
just that provision should be made for the removal or alteration of tlw line in such an event. This 
accordingly is done by section 5 of the Bill, which empowers Lhe local authority to call upon the 
telegraph authority to re.move or alter its telegraph or post, and, in the event of the telegraph authority 
refusing or neglecting to do so, gives an appeal to the Local Government. · 

6. In the event, which it is believed will be rare, of a local authority ai·bitrarily refusing its con
sent to the exercise by a telegraph authority of the powers conferred by tho Bill or clogging its con
sent with unreasonable conditions, it will (section 7) be open to the telegt·aph authority to appeal to 
the Local Government, whose decision will be final. 

7. Turning now to the case in which it may be desired to exercise 'the powers given by the Bill 
over the property of private persons, it will be seen that here provision is made for the payment of full 
compensation, the amount of which in the event of dispute will (section 9) be determined by the Civil 
Court, and that, in the event oE a person upon whose property a telegraph line or post bas been placed 
desiring subsequently to deal wi th the property in such a w11y as would make it necessary or convenient 
t.hat the line or post should be removed to another part of it or to a higher or lower level or altered in 
fo rm, he can (section 10) tender the cost of the work and call upon the telegraph authority to remove 
or alter the line or post, and, if that authority refuses to do so, can appeal to the Civil <?ourt. 

. 8. It may be obser;ed, however; that in practice in this country the power of taking telegraph 
lines through private property is not likely to be exercised either by tlte Government or by its licensees 
except on mre occasions, and then as a rule only to the extent of ct·ossing with the wire, a post being· 
scarcely over erected on private land. Private property has hitherto been always avoided as much as 
possible, and it is likely to be still more carefully avoided in future if it is made clear, as it is proposed 
to do by this Bill, that full compensation will have to be paid for exercising the power over private and · 
not for exercising it ovet· public property. · 

9. 1'he present opportunity has been taken to make three amendments of the Indian Telegt·aph 
Act, 1876, which experience has shown to be desirable. 'l'he first has for its object the emendation of 
the definition of "telegraph" so as to bring it iuto more exact conformity with the construetion put 
upou the definiLions in the English Acts by a recent decision of the High Court of Justice ~n England. 

LO. '!.'he second is intended to provide for the regulation of telegraph lines constructed Ly the 
Government but leased to companies or individuals by whom they are worked. The position of such 
lines under the Act as it at present stands is far from clear, and ~he object of the amendment proposed 
in section 12 of the Bill is to put them on much the same footing as licensed lines. 

11. The object of the third amendment, which is made by section 13 of the Bill, is to prescribe 
penal t ies for the breach of the rules made under section 8 of the Act for the conduct of telegraphs 
work ed under license or lease. In such cases, us the .Act now stands, the only remucly is to revoke the 
liceuse Ot' lease, but this course would in most cases cause such great public inconvenience that it is 
impracticable. ,'l'he result is that at present there is virtually no penalty for the infringement of the 
rules made under section 8 of the Act-. To remedy this state of things, the Bill addf! a clause to that 
section empowering the Governor General in Council to prescribe by the rules moderate lines for the 
ln·each of them. 

The Ifdth August 188!,.. (Signed) 'I'. C. HOPE. 

BOliDA Y ; PllllSTED AT Tll& GOVERNMENT C~TIIAL PII.EIIl!. 

D. FITZPATRICK, 
Secy. to the GO'Vt. of India. 
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[Publishecl with the" Bombay Gove1·mnent Gazette" on the 11th Septembel·1884.] 

PART VI· 

BILLS OF THE GOVERNMENT OF INDIA. 

LEGISLATIVE DEPARTMENT. tribe or class specified in the notification is in· 
teres ted." 

'l'he following Bill was introduced into the 
Council of the Governor General of India for the 

. purpose of making Laws aud Regulations on the 
20th August, 188•1, and was referred to a Select 
Committee :-

Bill No. 10 of 1884. 

.d Dill to amend the Tnmsfe;· of P1·opcrly Act, 
188Z. 

VV1IEREAS it is expedient to amencl the 'J'rausfer 
of Property .Act, 1882 ; It is hereby enacted as 
follows:-

1. For the fifth clause of section 1 of the said 
Amcn<lmcntof section Act t.he following shall be 

1 of Act IV. of 1882. substituted, nnmely :-
" Ancl nuy Local Government may, with the 

previous sanction of the Governor General in 
Council, from time to ti me, by notification in the 
local official Gazette,-

" (a) exempt, either retrospectively or prospect
ively, any part of the territories administerell. by 
such Local Government from [l,ll or any of the fol
lowing provisions, namely :-

"Sections fifty -four, pa1:agraphs two and 
three, fifty-nine, one hundred and seven 
and one hundred and twenty-three ; or 

"(b) direct, either retrospectively or prospect
ively, t hat section forty-one shall not apply 
throughout any })art of those territories to any 
property in which a member of any mce, sect, 

2. The following clause shall be deemed to 
Ad<lition to same sec· have been adderl to the first 

tion. section of the said Act from 
the date on which it cn.me into force, namely:-

" Notwithstanding n.nything in the foregoing 
part of this section, sections fifty-four, paragraphs 
two and three, fifty-nine, one hundred and seven 
and one hundred and twenty-three shall not ex
tend or be extended to any district ot· tract of 
country excluded from the operation of the Indian 
Re"'istration .Act, 1877, under the power conferred 
by t he first section of that .Act or otherwise.'' 

Addition to section 4 3. 'i'o section 4 of the said 
of samo Act. .A.ct the. following shall be 
added, namely :-

" And sections fifty-four, paragraphs two and 
three, fifty-nine, one hundred nnd seven and one 
hundred nnd twenty-three shall be read as sup~le
mentnl to the Indian Registration .Act, 1877.' 

Amcndmcntofscction •1·. In section 69 of the 
69 of same Act. said Act-

( a) after the words" is V[l,lid in the following 
cases " the WOl'ds "and in no others" shall be 
inserted ; ancl 

(b) after the words" Hindu, i\ilulmmmadan or 
Buddhist,'' in both places where they occur, there 
shall be .inserted the words "or n member of any 
other mce, sect, tribe or clnss fro::n time to time 
specified by the Local Government, with the pre
vious sanctiou oE the Governor General in Coun. 
cil, in the local official Gazette in this behalf.' • 

STATEMENT OF OBJEO'rS AND REASONS. 

III of 18i7. 

Ill of 1817. 

THE last clause of section 1 of the Transfer of Property .Act, 1882, provides that any Local 
Govemment m[l,y, with the previous sanction of the Governor General in Council, exempt, either re
trospectively, or prospectively, throughout the whole or any part of the territories administered by such 
Loco.! Government, the mem bcrs of any race, sect, tribe or class from all or any of the following provi· -
sions, namely, sections 41, 54 (paragraphs 2 and 3), 59, 69, 107 and 123. 

54. • • Such tranafcr, in the CMO of tangible immovc:1hlc property of the vnluo of one hun· 2. In a letter, dated 
dred rupees nll<l upwnrds, or in the case of n reversion or other int:wgible thing, c:m be made the 6th September, 
only by n registered instrument. 1882, the Chief Com. 

In tho case of tangible immoveable property of a value less than ouo hundrc<l rupees, such missioner of Al!sam 
transfer may be made either by a registered instrument or by delivery of the property. 

59. 'Where tho principal money secured is one hundred rupees or upwards, n mortgage can bo asked for an expression 
effected only by o. re&.jstcred instrument sif,'lled by tho mortgagor :111d attested by at lenst two of opinion from the 
witnesses. · · Govemment of India 

'Where the t>rincipal money secured is less than one hundred rupees, a mortg:1ge may be effected 
either by nn mstrument signed and attested as nforcsaid, or (except in tho case of a simple mort· as to the effect which 
gage) by delivery of tho property. the exemption under 

Nothing iu this section shall be deemed to render invali<l mortgal(cs m:ule in the towns of Cal· that clause, of " any 
cutt.'t, Madras, Bombay, Karichi and Rangoon, by delivery to a creditor or his agent of <locument" 
of title to immoveable property, with intent to crco.to n security thereon. race, sect, tribe or 

107. A lease of immovenble property from year to year, or for :my tenn exceeding one year, or class" from the provi-
reserving o. yearly rent, can be made only by 11 re;:istered instrument. · f · 5 All other leases of immove:1ble property may bo made either by an instrument or by ornl agree· SIOns 0 sectiOn 4 
mont. (paragraphs 2 and 3) 

123. For the purpose of making n gift of immoveable property, tho trnnsfor must be oiTecte<l and sections 59, 107 
~;.:,.~~red instrument signed b) or on behaU of the donor, o.nd o.ttcstcd by 11t least two and 123, which aro set 

~or tho J,lUrposo of m~king 11 gift of l!'ovcablo pr~perty, the transfer may be oiTcctcd either by n out on the margin, hilS 
rc~stercd ':"strument s1gned "'! o.fores:nd or by doh:z· . • upon transactions one 

nch deb very mo.y be made m tho ..,me wny liB g aold mny bo dehvored. of the parties con~ru· 

ed in which is a member of such race, sect, tribe or cliiSs, whjle the other party does not belong to 1m 
exempted cliiSs. , 

Vl.-15-S 
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£ I d. th lSth D mber 1889. replied that the 3 •ro this rE~ferencc tl1e Government o u m, ou e ece ' :-b d tte. 
recis~ manner in which the exemption would operate uu?er the ~ircu~s~:mces d~sc:• e .:~~ ~eU:,.~ve~ 

~f some difficulty· nud the only satisfactory means by whiCh an mtelhg1ble ope1 at10n mi., f "n· 
to section 1 of th~ Act seemed to be the amendment of that section so as to make the exemp IOU om 
sections 54, 59, 107, and 123 local and not personal. · . lt ative 

4 The Chief Commissioner in a lette 1· dated l21;h January 1883, suggested as a1_1 a ~J'IJ , h' h 
and i~ his opinion a preferable 0;10, a power to exempt not person.s or places b.ut trn~shactons 11~. w 1~ 
one or both of the parties might be members of the race, sect, tribe or class for wh1c t e sec Ions m 
question might be deemed unsuitable. · h two 

5. It was thonD"ht desimble to obtain th'l opinions of the other JJocal Govern~euts on t .e 
1 0 

f d d d' 1 th 7' h i\I 1883 a CJrCnlar WaS ISSIIeC alternative proposals thus put orwar , nn accor mg y, 011 e t 1 ay, "'' · 
for this llllrpose. . . . f .. d b s c-

6. lt will bo observed that the question thus rmsed was confined tv the pow~! con eue Y e 
· · • 11 . tJon 1 o£ the Act to 4-la \Vhcl"o, with the consent., express or implied, of the pet-sons mtercstcd m unmoY~a J .c 1~10· . t f, th ,_ 

pcrty n. person is the ostensihJo owner of such property mul tl\'msfcrs tho sn.mo fo_r cons1d ctn.tz?u, ex.emp 10m . e op;t 
the t~nnsfcr shniJ not be voidable 011 the ground thnt the transferor W.'lS ~Ot :mthorn:ed tO _make It : nt1011 Of SeCtiOJlS u4, 
pro\·idod that the transferee, niter t.aking rcnsonnblo care to asccrtam tlmt tho transtcror had 59 107 and 123 j but, 
power tn make tho tr:msicr, has acted in good faith . ' . _,,. tt' t' h · 

00 
b 

69. .A power conferred by the u1ortgnge-deed on the mortgagee, or on :my 1>crsqn on Ius bcha.u, n eu lOU aVIll 0 een 
to sell or concur in selling. in dofa..u.lt of p.'lyment oi the mort~apcd-m.onc:y, U10 mortg~gcd pro- once dra,vu to the sub-
party, or any part thereof, "~thout the intervention of tho Court, IS vahd m the folio\\ mg cases ject, it was natural that 
(namely)- · . 1 ~ the effect of an exemp-(a) where the mortgngc is an English mortgage, nml nmthcr the mortgagor nor t 1e tnohgagec . · ' -
is a Hincln, Jlluhammaclun or Buddhist; . . . tJOU from the other 

(b) where the mortgagee is tho Sccrotary of State for I!""~ 111 Com_101!; two seetionsof the Act 
(c) where tho mor_tgngc~ property or any part thereof IS s1tuato WJtlnn the towns of Calcutt,,, (

4
! d 

69
) . _ 

.i\Indras, Bomlmy, 1s.ar.1cln or Hangoon. . ~ll _. tnentton 
But no such ]>ower shall bo cxorcisccl unless and until- eel Ill sectJOJJ 1 and 
(I) notice in writ.ing requiring payment of tho principa_l money ]ras been scn:cd.on the mortgagor set out in the marD"in 

or 0110 of several mortgagors, aud dcfnult has been made m payment of the prtncrpal money, or of h · Jd l b o 
pnrt thereof, for three months a£ter such scrvic?; or . . . s . ou a SO e con-

(2) some interest under themortg":gc nmountmg at least to five hnudrccl rupees 1s m arrear and s1dered j and, on ]ook-
unp:licl for three months afterhccomms clue. . . ino- into the mutter it 

'\'hen n salo h:ts hcon made in pr·ofcsscd excrcJso of sncl! n. power, th.e title of the pnrcbnscr o . _ ' · 
shall uot bo impeachable on tho t,o·ouncl that no case !lml.ansou to authortse tho sale, or . thnt clue was found ~hat, while 
notice was not gh·cu, or tLa.t tbc powc~· was otl.tennso unpr?perly m· nTcg_uJnrJy cxercrsc>d ; but an exen1pt1ou under 
any pe~son damni_fictl by au unat!tbonsed, or 1mpropcr. or Irregular exerc1sc of tho power shall either of those sec-
have hrs remedy ~n d~mngcs_ ngnml:it the person excrm.si_ng: the power. . . . . . ~. 

The money wh1ch IS rcce1vc..:l by the mortgagee, ar1smg from the sale, after chschargc of pr10r t10ns wouldg1ve 11seto 
incumbrances, if any, to which tho sale is not _made subject, or after payment into court under questions very similar 
section tif~y-sovcu of a sum to meet any prior mcumbrancc, siJall , m the absence· of a contract to t th se . · ed b the 
the contrary, be held by_him in trust t~ bo npJ?li~d by him, first, in payment o( all costs, charges ? .. 0 laiS .. ~· . 
nnd expen•cs pro}Jcrly mcun·ccl by lum as mc"lcut to the sale or any ~ttcmpted solo; ancl Cine£ CommiSS!Oilel 
scconrlly in discharge of the mortgage-money and costs and othe1· money, 1f any, clue under tho of Assam in the case 
mortga"~; nud the residue of tho monoy so received shall bo paid to the person entitled to the f tl t' ·efe 
mortga~od property 01· authorizecl to gh•c receipts for the proceeds of tho sale thereof. 0 le sec !~U S I r-
~o~bmg in the .former part of this section applies to powers conferred before this Act comes red to by !urn, t here 

into force. was this further diffi-
TJ1c powers and prodsions contained in sections six to nineteen (both inclnsh·o) of the Trustee's It · . cr ·d t 

and .Mortgagou's l:'owcrs Act, ISGG, shall be deemed to apply to English mortgages, wherever eu Y Ill I e.,m 0 sec
in British Indi:t tho mortgaged property may be situate, when nei ther the mortgagor nor the tio11 69 that the ob
mortgagec is a Hincb1, J\fuharmuadnn or Buddh.ist. ject of allowing any 
po.wer to exempt from it was not uppareut. The circular accordingly asked for t.he opinions of 't.he 
Local Governments i11 rega.rd to these sections also. 

7. The replies oi the Locul Governments have 11ow been received a11d considered by the Govern
ment of India, and the following are the co11clusions to which they seem to point. 

8. !11 the first place, as regards the pow~;r of exempting from the operation of sections 54., 59, 
107 and 123, it seems to the Governor Ge11eral in Council best to make it simply u power of exempt
ing locally, thnt is to.sn!, the exemJ?tion should be absolute and cover transactions relating to any im
moveable property Withm the speCified area, whether both oro11e or DOlle of the parties may belouoo to 
t.hose races or tribes for whose benefit the exemption is intended. To give n. personal character t; the 
exem.ption and re~trict it, as so~:ne suggest, to trans~ctio~s within the .area, to ~"hich either both parties 
or one of the parties are of partiCular mces, would g1ve r1se to uncertamty of t1tle and other difficulties 
and doubts noticed by Sir U. Turner and others. With a local exemption clause of an absolute character 
RJJ intending purchaser has to look to nothing bnt the situation of the property. 

9. It is true that there ma~' be advanced people living iu exempted localities for whom the 
sections in question would provide a la.w more suitable tha11 that which prevails where they do not 
apply, but it must be rem~mbered t.hat these people always could! and Europeans, it is believed, general
ly would, follow the practiCe of havmg formnlly executed and registered documents, and this would to a 
great extent give them the he11efits aimed at by the Act; for it must be borne in mind that in the places 
in question titles would not usually be complicated, nnd in :my case the sections of the Act refened t<> 
are not an .essent!al part of the law, b~1t merely~·~ improveme11t o~ it, which is 11ot in force as yet in 
great provmces hke Bombay, the PanJn.b and British Burma.. Agam, on the other hand, it is true that 
there may be members of wild tribes settled in some non-exempted localities, and that they may find it 
difficult to learn to net up to the law; but, as has been observed by some of the authorities consulted wild 
people scattered in this way among a population the great mass of which is civilized soon get into the 
ways of the people among whom they live. 

In eithet· case the objection is one that must a-pply to most of Ol).r enacted laws, and indeed to a 
good deal of the customary law of the country. We cannot get a law that will snit everybody. we must 
be content with a reason.ably close approximation. , ' 
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10. The first section of the Bill accordingly amends section 1 of the Act so as to empower a. Local 
Government, with the previous sanction of the Governor General in Council, to exempt any part of the 
territories under its administration from the operation of any of these sections. 

11. Next, as regards the powers to exclude the operation of section '11, the considerations to be 
borne ·in mind are fully stated by the Chief Justice of Madras in his opinion. 

Sir. C. Turner observes that the general rule that no one can confer a higher right in property than 
he himself possesses in some cases worked obvious hardship; and, as the science of jurisprudence 
advanced, it was limited by the exception declared in section <11, on the principle that, whore one of two 
innocent persons must suHer from the fraud of a third p~1·ty, the loss should fall on him who has created 
or could have prevented the opportunity for the fraud. To. races which have not made a l'Ul>stantial 
]>rogress in civilization, this rule appears to Sir ·Charles Turner to be uusuitecl for the following 1·easons, 
as stated in his own words:-

"Regarding the question iu it.~ sentimental aspect, it is certain that a member of a race 
unacquainted with the refinements of equity would fail to recognize the justice of a rule which caused 
him to be deprived of his property by what is ea.· hypothesi a fraurl. 

"I do not contend that legislation is to be governed by sentimental considerations, but I have 
heretofore asserted, and still hold, that legislation .should only be so far in advance of the general 
understanding that its justice should be recognized by the more enlighteu.ccl 

" '!'here is, however, a substantial reason to be deduced from the rule itself, which· shows its 
inapplicability to uncivilized races .. 'l'he rule affords protection only t'l a 1mrchaser for consideration 
who acts in good faith 1tfter reasonable inquiry. 

" The imposition of these conditions on the purchaser suggests to persons, who have occasion to 
create au ostensible ownersh ip of their property in others, the prudence of providing certain safeguards. 
If they are well advised, they aro careful to secure eYideucc of the actual ownership, so tbut a purchaser, 
on making due inquiry, must either ascertain the true charncter of . the trunsactiou, or entertain such 
suspicion of its character that he can no longer assert that be act<:JCl in good faith. 

" The tmusactions of uncivilized races in the matter of property are of the simplest character; 
they arc unacquainted with the precautions which technical skill has devised.to secure property. 

" .Again, as society progresses, men are habituuted to exercise greater caution iu their deaJings 
with their fellows, and have larger opportunities for selecLing agents who are reputed either to be 
worthy of confidence or to lJe in a position to answer for a breach of coufideuce . .A prudent man selects 
for au office of trust a person of tried probity and some substance. The tmciviliz ~:Kl races have less 
choice in the selection· of agents and less opportunity .for forming a judgment ot the chamcter and 
position of their agents." · 

12. Tho couclusion to which these remarks seem to point is that the Governmeut should be em· 
powered to direct that section 41 should not apply throughout any particular local area to any property 
in which a member of any particular race, sect, tribe o1· class is inte1·estecl and it is on these lines that sub. 
clause (b) of the new fifth clause which the Bill proposes to insert in the first section of the .Act has 
been framed. 

13. The discussion regarding section 69 has opened out questions extending beyond the particular 
difficulty first brought to notice, and it is fortuuate that the Government have had in considering them 
the assistance of Sir C. Turner, who was a member of the Commission by which the Tmnsfer of Property 
Bill was settled. 

The circumstances under which tbe section was enacted will be found stated in the following 
extract from his Minute:-

"In England, it is usual to confer on a mortgagee, in case of default, a power to sell the morbaaaed 
property without the intervention of a Colll·t of Justice ; and, where the instrument of mortgage do~s ~ot 
confer the power, but does not in express terms negn.tive it, a mortgugee is empowered by statute to 
sell on the expiry of twelve months after the date of default and of six months from the date on which 
notice is give of his intention to exercise the power-23 & 24 Vic., c. 145. '!'his statutory provision was, 
by .Act· XXVIII of 1866, extended to mortgages in this country to which the English law is applicable. 

"On the other hand, the simple mortgage in Incli!t did not autho1·ir.e a sale without the order of a 
Court, and by Regulation XVII o£ 1806 in the Benga.l Presideucy it had been enacted that a m01·tgage 
by conditional sale should not become foreclosecl without the service of a uotico through the District 
Court, and on t.he expiry of a yeat· of ·grace. Inferring tho policy of the legislature from this Regula
tion, the Sadr Dlwnni Adalat ·refused t.o give effect to an express power of sale-S. D. A., 184.7-354. 
ln the .Bombay Presidency, Mr. Justice Melville expressed a doubt ~vhethet· a, private sale of propor~y 
in the Mufassal, effected by a mortgage uuder a power, would be vahd-VIII 'Bombay H. C. A. C., 143. 

"On the order hand, I entertained· the opinion, and I believe acted on it before the •ern.nsfer of 
Property Act came into operation, that, in the absence of a prohibition of law, the owner of pt·operty 
was competent to confer on a mortgagee what powers he himself possessed, and that, if a mortgagor 
having, as owner, authority to sell, created a power of eale in a mortgagee, and the mortgagee duly 
exercised the power, tho Courts were bouud to recognize the validity of the sale. 

" b~ Bhanoonmtty Ohawclicm~ vs. Premclmnd ll"esgee, XV B. L. R. 28, property in tho :M nfassal 
had been mortgaged by an instrument in the Engli~h form containing a power of snle, and subsequently 
mortgaged to a third party by a conditional sale. The first mortgagee then exercised his power of 
sale, and subsequently to the sale the second mortgagee took proceedinjl's to foreclose. It was Jield 
that the purchaser under the power was entitled to notice of foreclosure, uuJ impliedly that a sale under-
a power might be valid.'' , . 
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" In this state of the authorities,' Sir Charles Turner continues, ' it fell to the Law Commission 
to offer for tho acceptance of the logislnture a proposal to settle the law. It was felt that, in accordance 
with the principles of freedom of contrn,ct, an owner of property should be at liberty to confer on. a 
mortgagee any of the powers which ho could himself exercise, and that a borrower might more read~ly 
obtain accommodation, or obtain it on easier terms, if he could offer a security which would be speedily 
converted by the tender without tho delay and the cost of an application to a Court of justice. On the . 
other hand, it was recognized thnL in this country the large majority of mortgage-securities are cr~atecl 
by persons who are poor and illiterate in favour of more shnrpwitted creditors, and tliat, l1l ah 
agricultural country, landed securities are subject to sudden and excessive variations in value, which are 
rarely foreseen by borrowers. The Commission came to the conclusion that, while more wealthy 
borrowers in the country and a.ll borrowers in the presidency-towns might be left to deal with their 
property as they pleased, it was necessa-ry in the present state of British India to cren.te a legislative 
safeguard for the poorer classes in the country. 'fhey, therefore, proposed that the creation of a power 
of sale should be declared invalid except in mortgages where tile principal money secured exceeded 
Rs. 500, or in mortgages to tile Secret;try of State or in mortgages of property in the presidency-towns. 
In Committee, the Section was recast. Inste::1.d of declaring that a power of sale conferred by the 
instrument of mortgage is invalid except in the cases specified, the section, as it now stands, declares 
that in certain cases it is valid." 

Sir Charles Turner adds-
" Unless it be held that the express declaration of the val idity of such a power in certain cases is 

tantmnonnt to a declnration of its invalidity in other cases, which I incline to doubt, the object soug-ht 
by the Law Commission hns not been attained, and the valiclity of the power in cases other than those 
specified is still left an open question. · 

"It may have been desirable that the protection the Law Commission intended to confer in the 
case of mortgages for small amounts should have been extended to mortgages for somewhat Jarget· sums, 
but I think it is to be regretted that the amendment should have been effected in such terms as to leave 
the question doubtful whether any protection is given to mortgages of any class or amonnt, and I trust 
advantage mny be taken of the opportunity to re-consider the provisions of the section. It will be seen 
that the section, n.s it now stands, affects only-

" (1) parties to an English mortgage, i. c. a mortgage in the English form, who are not Hindus, 
1\fuhammadans ot• Buddhists (au inexact enumaration o£ the creeds held by natives of India) ; 

" (2) parties to a mortgage to the Secretary of State; 
"(3) parties to mortgages of property in the presidency-towns. 
" As the section now stands, I do not see any reason for including it in the class of sections for 

which certain races may be exempted; I apprehend it was included before it was recast." 
14·. Sect.ion 4 of the Bill accordingly ameuds section 69 of the Act so as to express clearly what 

was actually intended, and no power to exempt from the maiu provisions of the section has been 
retained; but, ns lift-. Justice Muthuswami Aiyar has pointed out that there are other classes whom it is 
ev.en ,more necessary to exclude f_rom the operation of the exceptional provision in clause (a) than 
Hmdus, Muhammadans and Buddhists, words have been added to that clause to provide a power o£ 
excluding them. 

15. Section 2 of the Bill is intended merely to remove a formal defect in the Act which has 
been brought to notice in the course of the recent discussions. It was of course never intended 
th~t t~e provisions of ~he Act which assume the existe~tee of a registration system should take . 
eflect m those tracts wh1ch are excluded from the operatiOn of the Re"'istration Act· but the Act 
omitted to inake any express provision to that effect, and that omission fs now supplied: 

16 .. The _addition which it is propos~d to make ~o section 4 of the Act by section 3 of the Bill 
has _for 1ts ~bJect merelr. to remove a dtf:licul~y which ~no b~en felt in some quarters as to the 
bearmg whteh the provlSlous of the Act relatmg to reg1strat10n and the Registration Act have on 
one another. 

(Signed) C. P. lLBERT. 
Tho 9th Attgust 1881,. 

D. FITZPATRICK, 

Secy. to the Goot. of India. 
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LEGISLATIVE DEPARTMENT. 
The following Bill was introduced into the 

Council of the Governor General of India for the 
purpose of making Laws and Regulations on the 
20th August J 884, and was referred to a Select 
Committee:-

• Bill No. 11 of 1884. 

'r 

.A Bi ll to f acilitate the construction of Tcleg,·aphs, 
and to amend the Inclian Telcgrctph Act, 1876. 

WHEREAS it is expedient to give power to place 
aud maintain telegraph lines and posts under, 
over, along, across, in or upon immoveable pro
perty; 

.). I oCJ 876, And whereas it is also expedient to amend the 
Indian Telegraph Act, 1876; 

It is hereby enacted as follows :-

Prelimiitcwy. 

1. (1) This Act may be called the Indian 
Short title, local extent ~rel ew·aph Act, 1884. 

~ud commencement. . (12) It extends to the 
whole of British India; 
and 

(8) It shall come into force at once : 
Pt·ovided that nothing in this Act shall affect 

any right acquired by the Government or a licensee 
under section 4 of the Indian Telegraph Act, 

I of 1876. 1876, or any contract entered into before the 
passing of this Act. 

2. In this Act, unless there is something re-
Definitions; pugnant in the subject or 

context,-
[cf. 26 &. 27 (1) "TelP.graph line" means a wire or 'vires 
Vi~. , c. 112, used for the purpose of a telegraph as defined ·in 

1"~t-{876. the Indian Telegraph .Act, 1876, with any casing, 
coating, tube or pipe enclosing the same, and any 
apparatus connected therewith for that purpose. 

fci. 26 & 27 (12) " Post" means a post, pole, standard, stay, 
Vi~., c. 112, strut or other above-ground contrivance for carry-
• · 3·1 ing, suspending or supporting a telegraph line. 

[cf. 26 & 27 (8) "Telegraph authority" means-
~,i~,l c, 112• (a) the Director General of Telegraphs or any 
·· ' · officer appointed by hrm in this behalf; 

and 
(b) in respect of any particular matter, any 

peW>on holding a license from the Gov
ernor General in Council under section 4 

L oi l~i6 . of the Indian 'felegraph Act, 1876, and 
empowered, by such authority as the Gov
ernor General in Council may, from time 
to time, appoint in this behalf, to discharge 
the functions of a telegraph authority in 
respect of thnt matter. 

( 1,.) " Local authority" means any municipal 
committee,loca.lboard, body of port commissioners 
or other body created for t he public benefit and 
legally entitled to any immoveable property or the 
.::ontrol thereof. 

P_owe·r to place 'l'elegrctph Lines a7!d Posts. 

.3. A telegraph authority may, from time to 

Power for telegraph 
authority to placo and 
mn.intain, alter and remove 
a telegraph line an<l poet. 

vr.-15__. 

time, place and maintain 
a telegraph line onder, 
over, along or cross, and 
posts in or upon, any 

immoveable property, and repair, alter or remove 
the same: 

Provided that-
(a) a telegraph authority shall not a<:quire any [cf .. 2G a; '¥1 

right other than that of user only in the Vtc., •• 112, 
t d 

. 1 . 1,6.] proper y un er, over, a ong, across, 1D or 
upon which it places any telegraph line or 
post; 

(b) in the exercise of the powers conferred by [of •. 26 a; 27 
this section, a. telegraph authority shall Vtc., •. 112, 
do as little da.mage as possible; •· 7·1 

(c) a telegraph authority shall not exercise 
those powers in respect of any property 
vested in or under the control of any local 
authority except with the consent of the 
local authority ; 

(d) a telegraph authority shall not exercise 
those powers in respect of any other pro
perty unless it has paid or tendered full 
compensation to all persons interested for 
all damage which will be sustained by 
them by reason or in consequence of the 
exercise of those powerA. 

P rovisio11s applicable to P1·ope1·ty of Local 
Authorities. 

4. Any consent given by a local authority under (of •. 28 k 27 
. t' 3 b · Vtc ., c. 112, Power to loetll tmth?nty sec .10n may e gtven "· 5 (a) .] 

to c.onsent und~~ sectiOn 3 so bJ~Ct to such reasonable 
subJect to condttlon. cond1tions as to the pay-
ment of any expenses to which it is estimated the 
local authority will be put in consequence of the 
exercise of the powers, or as to the time or mode 
of execution of any work, or as to any other thing 
connected with or relative to any work, as the 
loca.l authority giving consent thinks fit to pre-
scribe. 

5. (1) When, under the foregoing provisions 
of this Act, a telegraph 

Removal or alteration of line or post has been 
telegraph line or post. on placed by a telegraph 
property of localauthortty. h . d aut onty un er, over, 
along. across, in, or upon any property vest~d 
in or under the control of a local authority, and 
the local authority, having regard to circum
stances which have arisen since the telegraph 
line or post was so placed, considers it expedient 
that it should be removed or altered, the local 
authority may call upon the telegraph authority 
to remove or alter it, and, if the telegraph author
ity refuses or omits to do so, ma.y apply to the 
Local Government to order its removal or altera
tion. 

(2) A Local Government receiving an applica
tion under this section may in its discretion reject 
the same, or make an order for the removal or 
alteration of the telegraph line or post, absolutely 
or subject to such conditions as it thinks lit; and 
the decision of the Local Government shall be 
final and conclusive . 

6. A telegraph authority may, for the purpose 
. . of exercising the powers 

Power to alt~r po••~•on of conferred . t b th. 
gna or water P'P"'· • upon I y IS 

Act ID respect of any 
property vested in or under the control of a local 
authority, alter the position thereunder of any 
pipe (not being a main) for the supply of gas or 
water: 
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Provided that-
(a,) when ~ tel~graph authority. des~res to al~er 

the posit1on of any such p1pe, 1t shall g1ve 
reasonable notice of its intention to do so, 
specifying the time at which it will begin 
to do so, to the local authority, and, when 
the pipe is not under the control of tl1e 
loealauthority, to the person under whose 
c_ontrol the pipe is ; · 

(b) a local authority or person receiving notice 
under clause (a) may send a person to 
superintend the work, and the telegraph 
authority shall execute the work to the 
reasonable satisfaction of the person so 
sent. 

7. If any dispute arises between a telegraph 
Disputes between tole- auth.ori~y and a local au

graph authorities nnd local thor1ty m consequence of 
authorities. tho local authority refus
ing its consent under section 3 or prescribing 
nnv condition under section 4, or otherwise in 
respect of the exercise of the powers conferred 
by this .A.ct, it shall be determined by the Local 
Government, and the decision of tho Local Gov
ernment thereon shall be final and conclnsivo. 

8. A telegraph line. or post placed by a tele
Tclegraph line and posts graph a~thori ty _before 

plncc<l before the passing of the passmg of th1s Act 
this Act. under, over, along, across, 
in or upon any property vested in or under the 
control of a local authority shall be deemed to 
have been placed in exercise of the powers con
ferred by this Act. 

Provisions applicable to o£he1· P1·operty. 
9. I£ any dispute arises concerning the suffi
. cieucy of the amount of 

. D1sputea ns ~o compensn· tho compensation paid or 
tiOn under sectiOn 3. d a I t 0 3 ten ere unc er sec ·wn , 
clause (cl), it shall, on application for that purpose 
by either of the disputing parties to the District 
Judge within whoso jurisdiction the property is 
~ituate, bo determined by him, and his detel,'mi- . 
na.tion thereof shall be fino.! and conclusive. 

10. (1) When, under the foregoing provisions 
Romo,•nl or nltemtion of o_f this Act, a telegro.ph 

tule&'l'nph lino or post 011 hno or post has beon 
tn·operty not. belonging to placed by a telegraph 
a looal nuthorlly. nuthority under, over, 
along, across, in or upon any property, not being 
property vested in or under the control of a local 
authority, and any person entitled to do so <;l.esires 
to den.] with that property in such a manner as 

to render it necessary or convenient that the 
telegraph jine or post should be removed to 
o.uother part thereof or to o. higher or lower level 
or altered in form, he may tender to the telegraph 
authority the amount requisite to defray the 
expense of the removal or alteration and call 
upon the telegraph authority to remove or alter 
the line or post accordingly, and, if the telegraph 
authority refuses or omits to do so, may apply to 
the District Judge within whose jurisdiction 
the property is situate to order the removal or 
alteration, 

(fd) A District Judge receiving an application 
under this section mny, in his discretion, reject 
the samo or make an order absolutely or subject 
to conditions for the removal of the telegraph 
line or post to any other part of the property or 
to a higher or lower lovol or for the alteration of 
its form, and the orde1· so made shall be final 
and conclusive. 

.Amcnclmcnts of the Incl·ian Telegraph ilct, 1876. 
11. To the definition o£ "telegraph'' in section 

Amen<lment of the <lcfi- 3 of the Indian Telegraph 
nition of "telegraph" 'in Act, 1876, the. following I of 1876. 
Act I of 1876. . shall be added, namely:-

" and includes any apparatus for transmitting 
or. making 'telegraphic, telephonic or other com
munications by means of electricity." 

12. '£o clause (a) of section 8 of the same 
Act the following shall 

Amendment of section s, b dd d I 
clnusc (a), of snmc Act. e a e '. name Y :-

" or of any telegraph 
Government and leased to any established by 

person." 
13. '£o tho same section tho following words 

shall be added, name
Addition to section 8 of ly :-

some Act. " Wh . . ' en prescnbtn"' 
rules under clause (a) of this section, the Gov"'.. 
ernor Genet·al in Council may by tho rules impose 
fines for any breach of the same : . 

"Prov.ided that the fines so imposed shall not 
exceed· the following limits, namely:- . 

" (1) when the licensee or lessee is punishable 
for the breach, one thousand rupees, and in the 
case of a continuing breach a further fine of· two 
hundred rupees for every day after the first dur
ing the whole or any part o£ which tho breach 
continues; · 

"(2) when a servant of the •licensee or lessee 
or any other person, is punishable for th~ breach, 
one-fourth of those amounts." 

STATEMEN'l' OF Oll.JEC'l'S AND REASONS. 
'l'HE main object of this Bill is to gi,,e power to the Government, and to any company or person 

licensed under section 4 of the indian 'l'eleg1'aph Act, 1876, and spechtlly empowered in this behalf to 
place telegraph lines under or over property belonging whether to private persons or to public bodi~s . . 

2. The attention of the Government has recentl,v been direrted to the fact that, as the law nOIT 
stands, the Gov~r!lOI' General in_ C_ouncil n:nd his licCJ.ISees have no power,to place telegraph lines upon 
the land of mnmc1pal or other S1m1lnr bod1es or of prtvnte persons. In England the requisite powers 
3re conferred on the Postmaster General, who works and maintains the tel.,graphs in that country by 
26 & 27 Vic., cap. 112, as amended by 41 & 42 Vic., cap. 76; and as it seems desirable that the Gov
ernment in which the excluSive privilege of establishing telegraphs in this country is vested should 
poss&ss somewhat similar powers, the present Bill hns boen prepared. 

3. Section 3 empowers the Government or any company or person licensed under section 4 of the 
Indian Telegt:aph Act, 1876, and specially authorized by u. Government officet• to place and maintain 
telegraph lines and posts under, over, along, across, in Ol' npon the property of IJ,ny "person" which 
i!"rm iuclodes a body cor~rate .. I.t is considered ~hat lice!lsees shoul~ have the~e powers, bec~use the 
licenses granted always str1ctly hm1t the area of the oporat10ns of the hcensees, and it would be some-
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what anomaloqs for local bodi~s and pri"vate persons to have the power to neutralize the licenses granted 
by the Gover;nor General in Counc:il ?Y objecting to the licen.see~' operations, or by hamperi;ng t~em 
by the exactiOn of fees for permiSSIOn to work under the1r hcenses. The powers thus g~ven are, 
however, to be exercised so as to do as little dama"'e as possible, and their exercise is moreover made 
subject to important restrictions and conditions. 

0 

4. Whim the property belongs to a -q:~unicipal board or other local authority, the powers conferred 
by the Act cannot be exercised over it without the consent of that authority; and that consent may 
be given subject to conditions. Among other conditions which can be imposed is one requiring that 
any expenses to which the local authority may be put by the exercise of the power shall be made 
good; hut it will be observed that no provision is made for the payment of compensation on any 
other account to a local authori ty whose property is made use of for this purpose, it being considered 
that, us the construction of telegraphs is a matter in which the public a1·e interested, no charge should · 
be made for accommodation of this sort when it can be granted without inconvenience to the public 
or expense to the local authority concerned. 

~· ~t may somet.imes happen that, though at £1H'l time when a telegraph authority desires to 
ex~rCJ~e Its powers over some. property p£ a local authority there may be no reasonable g_round for 
obJectmg, and the local au thority may thus ilnd itself compelled to consent, a state of tbmgs may 
subsequently arise under which the continued exercise of the powers would be felL as a grave public 
inconvenience or a cause of serious loss. Land, e.g., which was waste at the time the telegraph line 
was constructed over it might afterwards be required for some important public object or might 
acquire great value for building purposes, and, as no compensation (except for actual P.xpenses out 
of pocket) would have been paid to the local authority at the time the line was constructed, it is but 
just that provision should be made for the removal or alteration of the line in such an event. This 
accordingly is done by section 5 of the Bill, which empowers the local authority to call upon the 
teleg~·aph authority. to remove or ~Iter its telegraph or post, and, in the e.vent of the teleg~·aph authority 
refusmg or neglectmg to do so, g1ves an appeal to the Local Government. 

6. In the event, which it is b.elieved will be rare, of a local authority arbitrarily refusing it.s con
sent to. the exercise by a telegraph authority of the powers conferred by the Bill or clogging its con
sent With unreasonable conditions, it will (section 7) be open to the telegraph authority to appeal to 
the Local Government, whose decision will be final. 

· ?. Turning now to the case in which it may be desired to exercise the powers given by the Bill 
over the property of private persons, it will be seen that here provision is made for the payment of full 
compensation, the amount of which in the event of dispute will (section 9) be determined by the Civil 
Court, a.nd that, in the event of a person upon whose property a telegraph line or post has been placed 
desiring subsequently to deal with the property in such a way us would make it necessary or convenient 
that the line or post should be removed to another part of it or to a higher or lower level or altered in 
form, he can (section 10) tender the cost of the wol'l{ and call upon the. telegraph authority to remove 
or alter the line or post, and, if that authority refuses to do so, mm appeal to the Civil Court. 

8. It may be observed, however, that in practice in this country the power of takin~ telegraph 
lines through private p1·operty is not likely to be exm·cised either by the Government or by 1ts licensees 
except ou rare qccasions, and then as a rule only to the extent of crossing with the wire, a post beil1g 
scarcely ever erected on private laud. Priva te property has hitherto been always avoided as much as 
possible, and it i~ likely to be stillmore carefully avoided in future if it is made clear, as it is proposed 
to do by this Bill, that full compensation will have to be paid for exercising the power over private and 

'not for exercising it over public property. . 

9. 'l'he pre~ent opportunity ha~ been taken to make three amendments of the Indian Telegraph 
Act, 1876, which experience has shown to be desirable. 'l'he first has for its object the emendation of 
the definition of "telegraph" so as to bring it into more exact conformity with the construction put 
upon the defiuitious iu the English Acts by a recent decision of the High Court of Justice in England. 

10. The second. is iutended 'to provide for the regulation of telegraph lines · COJ!Stru~ted by the 
Goverument but leased to companies or individuals by whom they are worked. 'l'he positiOn of sue~ 
lines under the Act as it at present stands is far from clear, and the object of the amendment proposed 
in section 12 of the Bill is to put them on much the same footing as licensed lines. 

11. 'rhe object of the third am.eudment, which is made by section 13 of the Bill, is to preserlbe 
penalties for the breach of the rules wade under ·section 8 of the Act for the .cond,uct of telegraphs 
worked under license or lease. In such cases, as the Act now stands, the only remedy is to revoke the 
license or lease, but this course would in most cases cause such g~·eat public inconvenience that it is 
impracticable. 'l'he result is that at present .there is virtually no penalty fo1· the infringement of the 
rules made uude1· section 8 of the Act. 'l'o remedy this state of things, the Bill adds a. clause to that 
section empowering the Governor General in Council to prescribe by the rules moderate fines for the 
breach of .them. . 

The ;lfJth Au.gust 1884. (Signed) 'f. C. HOPE. 

liUiliL\Y: .l'.KI!ITIU> AT TllK QOVEKIU.I.&NT CIU!TKAL l'RK:Ill. 

D. FITZPATRICK, 
Secv. to the G01Jt. of l'tldia. 


