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THE 

~nmbalJ <!Brrnrrnmrnt <fBa~ritt 

MONDAY, 3nn MAY 1869. 

-- . ........... ..,. 
~ Separate paging is given to litis Part, in order that it mt~y be filed as a separate compilation. 

PART V. 
PROCEEDINC.S OF. THE LEC.ISlATIVE DEPj\RTr4\ENT, BOW\BAY. 

The following extract fi·m11 the Proceedings of the Governmeut of Bombay 
in the Legislative Departmen! is published for gencml ~nformatiou ·:- ' 

AbstTacl of t!te P1·oceed£ngs of t!te Council of Lite Governm· r!l Bomba.'/ assembled 
fu7' the pw·pose of maltin,r; Laws and Regulations ~wder the [J7'01Jisions of" TIH:' 

' INDIAN Councils' Act, 1861." 
The Council met.at Bombay, on Friday, the 12th March l869, at midday. 

PRESENT: 

The Right Honourable Sm vV. Il. s. v. FITZGEilALD, G·C.::l.l., Governor o: 
Bombay, Jl1'esicling. · 

His Excellency L onn NAPIER of lVIAGDHA, G.C.B., G.C.S.I. 
The Honourable B. H. EI.LIS. 
The Honourable S. MANSI' lELD, C.S.I. 
The Honourable The ADVOCATE GENERAL. 
The Honourable Colonel ·w. F. MAllTUOTT, c.s.r. 
The Honourable MuNGULD,\SS Nu-ruoonuoY. 
The Honourable A. H. CAMPBELL. 

· The Honourable A. D. SAssoo:s, C.S.I. 
The Honourable llYnAMJEE JEJEEBIIOY. 

The following papers were presented to the Council :-· 
Telegram and letter from the Secretary to the Government of India, communicuting 

the assent of the Governor Geneml to the "Bhore Ghaut Accident Commission hup1irv 
Act, 1869 ;"also the Report of the Select Committee on the ~team Boilers' Bill. ' 

The Report was as under :-

" Repm·t "oj~he "Select Conur:ittee appoin.ted to consider ft 'Bill to prOIJidr:fur t!t.e zm·iulir:rr/. 
Inspectwn of Steam Bo2lm·s ancl Przme il1overs attoclwtl thereto in the Ci(£1 'If Bomba.IJ.' 
Your Select Committ.ee have considered the Bill referred to them, and be~ to I'CJlort 

that, subject to the followmg amendment!:', they l\ppi·ovc of the provisions ol'thc Dill as 
v.-86 



originally drafted on the n~odel.of.Bengal Act"'-: I. of 1864. They consider it d~sirable ~ 
prodde in.tlie A~t f01: a Commisston. to supervise the c?n.duct of" Inspectors nr certam 
cases. With tins obJect, the appmntment of a Commtsswn by Government has been 
directed in Section No. II. as now amended, and the action of the Commission has been 
regulated in Section V., and in a new Section, No. VI., inserted by your Committee in 
the ·Bill. · . 

A Memorial from l\11:. Ormiston, Civil Engineer, was laid ~efore your Committee, 
and Mr. Ormiston was permitted to state in person his objections to the Bill. His chief 
grounds of argument were that cause for legislation had not arisen, but your Committee:" 
were unable to accep~ the_ argument. • 

Your Committee have had in view the rules framed by the Governmenr of Bengal for 
carrying out the provisio_ns of Bengal Act VI. of 1864. PresUJ_ning that simi'lar rules will 
be issued for the executiou of the proposed law, your Comnuttee recommend that the 
Bill 'as now amended be passed. ' 1 

Qith Februar!i 1369. 

Mr. iiiungul:lnss Nuthoo· 
hho\" movrs the third J'cadin;: 
of the Bill tor the Jc,·y of 
Jown Dutirs. 

(Signed) A. H. CAMPBELL. 
( , ) A·LEXANDER 13ROWJ\'. 
( , ) S . .MANSFIELD. 
( , ) MUNGULDASS NUTHOOBHOY." 

The Honourable Mr: lVIuNGULDAS3 Nutaoo!lHOY moved that 
the Bill for the levy of Town Duties-Bill No. 9 of .1866-be 
read a third time. 

The Honourable The AovocATE GENERAL proposed that the Bill be recommitted. 
The Athocnte Genrrnl pro- He though.t t!IC Coun~il wo~lld ag~·ee with him as .to t~1e desirability 

poses rhnt the Bill be rccom· ofrecom1111ttmg the lliii, With a VIew to the subst1tut10n of another 
n:itted. Section in place of the existing second Section, which did uot 
11ppear to him to be worded clearly. He ha'd re-drafted the Section. For the single pur
pose of this amendment it appeared to him very desirable that the Bill should be recomn'!it
tecl. Honourable Members were aware that us it stood, the second Section proposed to 
o·ive r.he Justices the power next October. and iu all subsequent Octobers, of re-atljusting 
fl~e rates of To'wn Duties for the year next following, provided such rates should not · in 
any c~se exceed the rat~s specified i!1 .the Schedule of the Bill. Th.e language of th~ Sec
tion chd not appear to hun to be sulhc1ently accurate or comprehensive, and the Sectwn he 
proposed to substitute for it was merely an improvement with a view to remove any 
do 11 bt. He should also, if the Bill was recommitted, move the other amendments of 
which he had given notice. ·with 'these few obsen,ations, he moved that the Bill be 
recommitted. 

His Excellency The PrmsmENT pointed out that, unless the Bill was recommitted, and 
~ome provision made in it, su~h as ~hat r.noved by the f-l~nourable The Advocate Gen.eral, 
the Justices would have no dtscretiOn given them to omtt any one or more of the articles 
included in the schedule. Under the existing Section, all they woulcl have the power to 
tlo would be to fix the rates to be levied on the different articles included in the schedule, 
without having any discretion for the .omission of an item-it might be undesirable to ('t 
tax all the articles named. He felt bound to state to the Council that had the Bill, in it~ · 

. present shape,_ pass~d the third readi.ng on the last occasion, he . shoultl .have considered it 
hi~< duty to refuse hts assent to the 13tll. . · . 

Bill 1·rcommittcd. 
On the votes being taken, it was resolved tbat the Bill be 

recommitted. 

Considered in dctuil. The Bill was then recommitted, and considered in detai l. 
:\e" Section ~ubatituted for On the motion of the Houourable Tlte Acl~·ocate General 

~ct•tion 11. the following Section, was subsituted for Section II. ' 
"At a Special General M.eeting of the Justices of the Peace for the City of Bombav 

. to he h~ld under the provisions . of Section XXXIIl. of" TJ!e 
II. Power to Justices to Bomb lVr . . I Act f 186"" . 0 b 1869 I 

irnpo•e 'l'own Duties ay ~U111~tpa . o. o Ill cto er . ' am at C\'I'I',Y 
for ISiO nnd subsc- sue]! Meetmg m. Octob.er 111 ea~h subsequent year, i~ _shall be 
<Jnen~ yrars. !awl ul for the satd .T ustices to iu: the rates for the smd Town 

. . Duties to be levied for the year then next following after · such 
. M.eetin&" m 1·espcct to all or any of the things speci6ed in the Schedtde to thi:; 
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Act annexed, and for that purpo3e to retain or omit all 'or any such things in or 
from the said Schedule accordingly for the then ensuin"' year: P1·ovided that · 
such rates so from time to time to be fixed shall not exceed the rates specified in 
the Schedule to this Act annexed, or be imposed in respect of ~ny othc1· things 
than those contained in the said :::ichcdule; and the Town Duties when so fixed 
shall be the Town Duties leviable for the then next ensuing year under the 
provisions of this Act." ' 

The Honourable The An vocATE G ENr-nAI", in moving the omission from Section IX. 
of the words "without having broken bulk," said the object of the proposed amendment 
was to pi·event these town duties from being transit duties, and to ti·ee cotton anrl other 
goods, which were merely in transit through the city, from being taxed for the purposes 
of this Act. He therefore, in accordance with the notice he had already given, moved 
the omission from the Section of these words. 

The Honourable Mr. ELI.IS said he would merely ask whether these words formed 
part of the provisions of the Bill which His Excellency the Presideut cousidered so objec-
tionable ? · 

His Excellency The PRESIDENT. said he did not think he was .bound to give an explicit 
reply to the Honourable gentleman's question. He hac! at previous meetings of the 
Council expressed the strong opinion he held against the propriety of exacting transit 
duties in any Town or on any description of' 111erchandise, and he had given the reasons why 
it was specially inexpedient. to impose such taxes apon cotton. Although the amendment 
had not as yet been put ·in Council, he'.might nevertheless refer to the notice of the learned 
The Advocate General's motion; the amendment of whicl1 notice had been given was 
for the substitution of grain in 'the schedule in the place of cotton. In his opinioH it wa~; 
not at all 1'ight that corn should be subjected to a transit duty, especially as the Government 
of India were encouraging Native Chief:> and Governments to remove transit duties in their 
States. He did not think it was at all a proper course for this Council to adopt, to sanc
tion the imposition of transit duties on corn which came to Bombay for the purpose of 
being exported. 

On the moti01~ , the words "without having b!·oken bulk,'' in lin e 3 of the Sec.tion, 
were then omitted. 

The Honourable The An vocATE GENERAJ.I said be. would now move the alteration 
The Advocntc Gcucral moves in the schedule of which he had given notice. He begged to 

~hat .cotton be omiucd from move that the words and figures "Cotton per cwt. Hs. 0-1 -0" 
the schedule. iu the schedule be omitted and that in lieu thereof the words 
and figures "Grain of all sorts per candy ll s. 0-4-0", b-e inserted. 

The Honourable Mr. 'ELLIS said he merely wished to state, after what had fallen from 
His Excellency the President, that he did not think any thing would be gained by his 
(Mr. Ellis) ofrering further remarks. 

Cotton omittl'll f'rom HlC The words and !lgu res " Cotton per cwt. l .anna" were then 
schedule. omitted from the sc!ICdide. 

The Hoi10mable The Anvoc,n·" lh:Nlm.u. moved that the words and figures 
Grain inserted in the Sche- "Grain of all SUI-tS per candy Ib. 0-4-0" be inserted in the Sche-

· ' '~ Jule. · dul e. The Honourable Member observed that this was preciselv 
the same ra te 11pon corn of all ~orts as that to be found in Act X XV, of 1858 ("An Act fO'r 
appointing iVT \lllicipal Commis~iouers an <.I. for raising a Cuud for Municipal ptirposes in the 
Town of Bombay"), which tax was lf' vieJ in Bombay from that time until the repeal of 
the Act by the .Municipal Act (Bombay) I I. of 1865. It was necessary to substitute some 
article in the schedule in place of' cotton, to make up the necessary amount of money 
rc•cjuired by the i\t!uuicipality; and finding that corn haJ been taxed in lJombay before 
without object ion, and not seeing his way to the introduction of a tax upon any other article. 
he berro·ed to uropose the insertion in the Schedule of a tax on corn, of the same amount as 
that h:~icclln;der the Act of 18;38. · He be,,..rcd to move the insertion, in place of cotton, 
of the follo\~ing words: "Grain of all sort~"pcr candy Rs. 0-<i-0.'' 

His Excellency .The PJo:sroJ>:<T obsen'ed that he could only say he greatly regretted 
the necessity that existed for the insertion of these words in the Schedule, for it was 
c0ntrary to all ,;ound principle to impose taxes, however small their amount, upon the 
11ecessaries of life. He had not hesitated to express his opinion of the mistaken policy of 
the Bench as r~garded the Municipal taxation which rendered such taxes necessary. But 
it 1\':JS impossible for the Municipality to go on without having additional means 9f raising 
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funds; and the introduction of this item seemed indispensable. He had heard. it . stated . 
several times by members of this Council, including the native members, that th1s kmd of 
taxation me~ with the general assent of the nativ c community, and therefor~, although, 
as l1~ l1ad smd, he w~s most unwilling to tax the necessaries of life, he was prepared to agree 
to tlus lax. 

1 His.Excelfency Lonu NAPIER oF .MAGDALA obs~rved that, in giving his assent to the 
insertion of these words in the Schedule, he begged tq say he entirely concurred in t~e · 

. remarks of His Excellency The President as .to the objection to · taxing the necessaries 
of life. He (Lord Napier) took so little share in the burdens of the city, however, ~hat -:=-·' 
he de!?ired t.o give way in the matter to the opinions of those who were the representattves 
of the rate-payers. 

The Honourable CoLONEL MAniii01'T might be allowed to express his assent ~o wh~t had 
j nst been stated by His Excellency The President and His Excellency Lord Napier o~ Mag
dala, but with this exception, that he did not see that there was auy absolute nec_e~s1ty for 
tlie insertion of the item of grain, as the Bench of Justices have the power of nusmg the 
House Rate in such a manner as to meet all the reqnire.men ts of the case. At the. same 
time; in deference to the opinion of the m~ority of the Council, he agree~ to th_e m~e:
tion of the item in the Schedule as preferable to the charge on cotton for wluch 1t JS 

su bstituteCI. 

The Honourable Mr. MuNGULDASs NuTHOODIIOY quite agreed with the views of His 
ExceiJe·ncy The President anti His Excellency Lord Napier, but said there was an extreme 
necessity for the J\11 unicipality being furnished with st!l"ficient means· under this Bill. 

The Honourable iV.Ir. BY1tA)1.1EE JiuEEDHOY begged to oppose the insertion of the 
item of corn, as he objected to any tax an grain. 

On a division that the words be inserted, the numbers were:-

AY.I::s-8. NoEs-1. '"' 
His Excellency Lonn NAPIER or- lVIAGDAL,,. The . Honourable lVfr. BYnAmE~ JEJEE-
The Honourallle Mr. Er.r.ts. BHOY. 

The Honourabfe Mr. lVlANSFIF.LD. 
'l'h.e Honourable The Anvoc,~TE GENER,\L. . .... ,' . 
. The Honourable CoLONEL MARRIOTT. 
The Honourable l\'11-. MuNGULDAssNv-ri-JOO

nnov. 
The Honourable l\'T r. c ,uiPBEL.L. 

The Honourable lVIr. S:\SSOON. 

The motion was therefore carried, and the words were inserted ~ccordingly. 

The Advocntc Gcncrnl mo,·es the inscr- The Honourable The An vocAl'£ GENER;\L moved the 
tion (1f n new clnusc in the Bill. insertion ·of the new clause of which he had given notice, 

which provided that-

,, This Act is not applicable to, nor shall the Justices of the Peace for the City of 
• . . Bombay under the provisions thereof have the power of fixing 

!X. Al·~ not npphcnblc to rates for, the leV)' of Towri Duties on anv thino·s imported from ) 
nrllclc; tuqlOrlcd for . · f B v "' · •• 
Go1·c1·umenl ,11: Her any place mto the C1ty o ombay, by or for the d1rect or 
J.lnj~••y's Fon·cs. • exelusi\'e use oC the Govcrnm<mt of India, or of the ·Government · 

of Bombay, -or of Her M<~esty's Military or Naval Forces, or of 
Her .iVI:~jesty's lndiau Forces." 

He m?ved tl!is . upon tw.o gro~mds; first, that it would re1~1ove any difficulty or doubt 
that m!ght cx.t~t m _the ~mds of persons as to any supposed ng!1t of the Municipality to 
t~" !\fllcles w_luch, m pomt. of fa~t, oug;ht not to h~ ta~ccl. In January .1865, a somewhat 
lilnlllar question to one wlucl1 m1ght .anse under thts Bdl. were not this Section inserted, 
came before the Conrt of Queen's Bench in England. There, the Mayor and Corporation 
of Weymouth w.ere by a _local Act enablell to levy tolls and duties, in respect of specified 
~oods, upon ~htps enteru~g the harbour of_ Weymouth, and out ?f the funds arising 
from such tolls and duttcs to repay momes borrowed for the Improvement of the 
harbr1Ul', and to keep the same iu repair. The Act contained certain exemption in 
fiwom· of the Crown,- and there was no e?'press provision that the Crown should 
be ·Jiablc !O toll in other rcspe~ts. Gooch not included within the exemption were 
imported mto the harbour for Government purposes, and dues were claimed on them. 
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The Court held that the Crown was not liable for these duties. W'hen the ca.;;e 
came before the Justices of Weymouth, it was proved that certain stone on which the 
Corporation claimed wharfilge dues was brought into the harbour by a baro·e, but that 
such stone was only fo1· the use of Her Majesty's Governmc:nt, that it was br~uo-ht there 
from Portland and delivered to persons in the employ of the Govemm~nt. The 
respondent, as one of Her .Majesty' Officers, took charge of it on behalf of the Govern
ment, and it was proved that two shillings and sixpence would be the amount 
of wharfage dues in respect of the stone so brought into the harbour, if any were payable; 

,<:r- and that the Collector demanded 11ayment thereof from the respondent. lt was contended 
··. on behalf of the respondent that he was not liable for the wharfi1ge dues claimed, inasmuch 

as the Act of Parliament did not give the appellants any right to petty customs or wharfage 
dues in respect of material brouo-ht into the harbour for the use of He•· Majesty's Govern
ment works, and that by Her M~esty's prerogative the stone was exempt from such dues as 
were th en sought. The Justices being of that opinion, dismissed the information and 
complaint.. This decision was appealed against, and the qu,estion referred for the rulingofthe 
Court of Queen's Bench was, whether the Justices were right in dismissing the complaint? 
The case was argued before the present Lord Chief Justice, Sir Alexander Cockburn, and 
other Judges. Sir Alexander Cockbum held that the Justices \rere right in their decision, 
and said : " From an early period of our history two great principles have been established 
with respect to the royal prerogative; first, that the Crown is exempt from the payment of 
tolls; and, secondly, that, except to certain matters of pt.blic character, the Crown is not. 
bound by statute, unless specifically mentioned therein. The question arises here, whethe1· 
these duties can be claimed in respect of stone brought into the harbour by a person 
employed by, and acting under, the Crown. It may be argued that the status of 
immunity from toll or dues arose at a remote time when the right to impose such was 
fo unded upon a grant from the Cro \v n, and that in such case the Crown never intended 
to tax itself; and, therefore, it may be assumed, whether the right to tolls or dues 
have been acquired from the Crown by grant or by statute, the Crown has always 
contemplated its own immunity. But whether that be the origin ofthe immunity or 
not, it has obtained from the earliest times, and it cannot be supposed that it was the 
intention of the legislature to make the Cro wn liable to the payment of those duties where 
no mention of the Crown is made at all. But, even if we were of opinion that the Crown 
was not entitled to succeed upon the first ground, I should, at all events, hold its immuni ty 
established upon the second; namely, that th <( Crown is not bound, unless specifically 
mentioned in the Act of Parliamen t. In my opinio11, the principle applies to the case where 
du ties are claimed under a local Act «• "' ' '. The prerogative of the Crown, which 
fro m the earliest t imes has been so clearly established by the two rules to which l han~ 
referred, would be materially aff'ected by 0111' adoption of the arguments of Mr. Lush, and 
we should be acting in direc t contravention of them if we were now to hold the Crown 
liable. In coming to this conclusion, I do not so much regard the special provisions ol' 
the Act to which we have been referred, as to the great priuciples to which I have advert 
ed and the hig h authority which exists upon the subject." The Honourable The Advocate 
General now thought there could he no doubt on the point, but perhaps it would be best to 
embody a clause in the Bill, for the purpose of making it clearly known that it was not 
the intention of this Council to allow the Municipali ty to tax articles which were brought 

'j) 'to Bombay ror the direct use of the local Govemment, the Government of India, of Her 
:Majesty's Military or Naval Forces, or of Her Majesty's lndian Forces . A second groun([ 
upon which he proposed the insertion of the new clause, was that by so doing the Council 
would be following out the regulations laid down by the Govemment of India in their 
Min ute Df the 6th No,·ember 1808 upon Municipal taxation. Amongst the various rules 
prescribed by the Governor Gener:tl in Council for the guidance ofthe different. lo..:al 
Governments was this one: "No town duty or toll shall be levied on goods, vehicle>:, 
&c., bo;ul.fidc the property of the Government, broug ht within tlw Municipal limit:; lor 
the ex clusive and direct use of Governmen t. When the Govemm~nt takes delivery 
of o·oods from -a dealer or contractor within Municipal limits; the above exemption shail 
not apply." In conclusion, he begged to move the insertion of this additional clause, •0 
which he apprehended there would be no obj ection. 

~cw Section ~dtlcd to ihe 
Bill. 

The Section was then added to the Dill. 

The Honourable Mr. MuxouLD ,ISS NuTuoonHOY requested llis Excellency The Pres!
rient to permit the suspen sion of the standing orders. 

,-.-87 
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The standing orders having been suspended,. the Bill as amended wit!!_ th_e follo\~
ino- preamble-'' Whereas it is necessary to prov~de_ addt-

Bill rend 11 third time, nml ' ' ~ional funds for Municipal pmposes within the . Ctty_ of 
p3s.~d. " Bombay : It is enacted as follows"-was read a thu·d tune, 

and passed. 
The Honourable Mr. CA!IJPBELL moved the second reading of the Bill for the periodi-

Mr. Cnmpbell moYcs thnt the cal Inspection of Steam Boilers and Prime Movers attached there
Hill for the pcriodicnl iosp~c- to in the City of Bombay-Bill No. 3 of 1869. The Honourable 
tion of Stcnm Boilers be rend" .Member said the only niaterial thing in the report. ~f the Select T-u. 
becond time. Committee for him to men'tion, was the propos1t10n for the 
appointment of a Commission by Government to supervise the conduct of Inspectors 
under the Act in certain cases. There was no such Commission provided for under ~he 
Ben~al Act (VI. of 1864), upon which the pr<:lse~1t Bill was framed, bt~t a Commission was 
provtded under the mles framed by the Bengal Government for the.gmdance of Inspect?rs 
appointed under that Act. It was considered by the Select Committee on the present BJII, 
that' it would be preferable to provide for the appointment of a Commission by ~ S~ction 
in t.he Bil'l, than to leave it to b!J provided for by the rules. 

• Bill r~nd n second timP, nnd The Bill wa~ read a second time, and considered in de-
considered in dctnil. tail. 

Upon Section II. the Honourable :Mr. CAMPBELL observed that the Select Con·J
mittee had thought it was more proper to provide for the appointment of a Commission 
by a Section in the Act itself, than to leave such provision to be made by the rules here
after to be framed for the guidance of the Inspectors. 

His Excellency The PnESIDENT observed that some little difficulty arose here as 
to the appointment of a Commission. He saw that by .Section VI. the action of the 
Commission was regulated thus: " Government, or the Commission appointed under 
Section II., might revoke any certificate granted under the Act, in any case in which there 
should be reason to believe that such certificate had been 'fraudulently obtained, or 
erroneously granted without sufficient inspection, or in case there should be reason to 
believe that the Boiler or Prime Mover, in respect whereof such certificate had been granted, 
had, since the granting such certificate, sustained injury, or was not in good condition.'" 
Then the Section mn : " On such revocation of a certificate, an Inspector, not 
being the person· who granted ·the revoked cE-rtificate, shall again examine the Boilet· or 
Prime Mover, in respect whereof such revoked certificate w·as granted, in the manner 
prescribed in Section IV. of this Act; and if he shall be satisfied that the same is in good 
condition, shall grant another certificate: Provided that no additional fee shall be paid, 
unless there shall appeat: reasonable ground for revoking the certificate." The first thing, 
therefore, he would point out to the Honourable J.VJover was, that these provisions would 
impose on the Goverument the necessity of appointing at least two Inspectors, i-nstead of an 
Inspector. A further difficulty was, that it ·seemed to him (His Excellency The Pre
sident)' a- most curious thing that, in the first place, an Inspector was to be. empowered to 
g1·ant or to withold a certificate; that the Commission-to be formed of five persons, of 
whom three were to be professional Engineers-was to have power to reverse his decision ; 
and that· the _decision of this body, a.fter overruling the 011e Inspector, were in their 
turn to be ltahle to be overruled by another Inspector. It seemed a most cmious· pro- f) 
c2ecling to say that, after the judgment of one had been set aside by the Commission of 
fh·c, the judgment of the five might afterwards be Yirtually reversed by the second In~pec
tor, who was in no way in a superior position to the man whose order had been orio-inally 
cancelled. It was like referring the decision of a single Judge to a full Court, and then 
appealing from the full Court to a single Judge of an inferior Court. . 

T?e Honourabl': _Mr. CAMP BELT. explained that, ,as state~! in tl;e Report of the 
Commtttee; the proviSIOl] .was based on the rule~. framed for the gmclance of'the Inspectors 
under the Bengal Act. I he word " Inspectors was used there, and the second Inspector 
would of course be prevented under the rules from acting, except on the orders of the 
(' ommission. 

His Excellency The PRESIDENT said that the Calcutta provision as to Inspectors 
might be, because there were very many more Boilers in Calcutta than in the city of 
Bombay. He thou~ht there could be no doubt that the w~rds of the Section should be 
amended, and that 1t should read as " one or more Inspectors.'' Then, again, if it was 
p roposed tl1at the Commission should be constan~ly sitting, it would be found that all the 
decis ions of the Inspector would be appealed agamst. 
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The Honourable Mr. ELLIS observeclthat the Commission sat permanently in Calcutta. 

His Excellency The PRESIDENT said there was no legisiative authority for theit· 
so doing. 

The Honourable Mr. CAi\JPBELL intimated that he was quite willing to amend the 
Section. 

Inlin~s 1 and 2, Section II., after the word" shall," the words" appoint a Commission 
-- and' ' were omitted, and the following words inserted in place thereof: be empowered from 

t · -j. time to time to apJJoint one or more. After the word "Act," in line 4, the wot;ds ''the 
Commission shall consist of at least five members, three of whom shall be professional Engi· 
neers" were omitted, and the following words inserted in place thereof: and from time to 
time to ?'enwve the sa.mc 01' m~y rif them. 

The Section as amended was passed as follows: "The Govern.ment shall be empower· 
ed from time to time to appoint one or more Inspectors for the purposes ofthis Act, and 
from time to time to remove the same or any of them. It shall be the duty ofthe Inspec
tors to inspect all Bojlers and Prime Movers attached thereto in the City of Bombay, in the 
manner hereinafter provided." 

On Section VI. the Honourable The An vocATE GENERAL said it was desirable to have 
a clause regulating the appointment of the Commissioners. 

His Excellency The PnEsiDENT concurred, and said this was the jmrtofthe Bill ,vhere 
the provision for the Commission, Comt of Appeal, or whatever was proposed, should be 
inserted. 

The Honourable Mr. CAMPBELL explained that the Committee had not considered the 
Commission merely in the light of a Court of Appeal, but as a body empowered to give 

.• ..... directions and orders from time to time to the Inspector or Inspectors. If the Commis!;ion 
was only to be considered as a Court of Appeal, be should prefer to have a special clause 
in serted regulating its duties. " 

His Excellency The PnESIDENT.observed that this appeared to be exactly the place 
for putting in the provision. The Bill had provided for the appointment of an Inspector or 
Inspectors, and having done so, the Council had now to provide for the establishment of 
some Body who should review the decision of the single individual. The latter would other. 
wise be absolute, and might inflict great injustice if there was no appeal from his decision. 
The Bill contained no power for the framing of rules by the Commission. Government 
were to frame rules, and the sole duties oithe Commission were in reference to the granting 
or witholding of certificates. 

The Honomable The AnvocATE GENERAL suggested that an appeal might lie ·to the 
Municipal Commissioner and the Executive Engineer of the Municipality. · · 

The Honourable Mr. MuNGULDASS NuniOOnHOY would suggest that an appeal 
should lie to the Court of Petty Sessions, which had judicial powers, and which would 
probably have fhr better means of finding out the truth than a Commission appointed 

A under the Bill. 
;~ ,., \ 

The Honourable .Mr. CAi'IPBE!.I. said that, if it was the opinion of the Council that 
there should be an alteration, he would propose in lieu of Section VI. the following: 
"Government shall from time to time appoint a Commission for controlling the Inspector 
appointed under this Act: such Commission shall consist of not less than five members; 
of whom three shall be professional Engineers; and all or any of them shall be rcmoveable 
at the pleasure of Government." 

It was resolved that after the word '• Govemment," in line 1, Section VI. be omitteu · 
:tnd the Council proceeded to consider the Section . as amended by the Honourable Mr: 
Campbell. 

The Honourable Mr. ELLIS suggested that the Section should run thus: "Government 
shall from time to time appoint a Commission for hearing appeals as hereinafter provided, 
and also, under such rules as may from time to time be framed by Government, for 
controlling," &c. 

The Honourable Colonel M,, nniOTT asked whether it would not be better to say." for 
the purpose of hearing appeah agai~ISt· decisions of the Inspector under_ this Acf.'•? 
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His Excell~ncy The PREsiDENT said he must confess he thought that any rules defining 
the duties of the Inspectors would be best laid down by Government. What would he 
required was something to protect the owner of machinery from havin,. his certificate 
i~1properly w~thheld, and the public from the danger of certificates b~ing improperly 
g1ven. · · 

The Honourable CoLONEL MARRIOTT said that, in order to obtain a decision on 
this point, he would beg to move as an amendment: "For the purpose of hearing 
and determining appeals against. the action of Inspectors under this Act, the Govemment . 
may from time to time appoint) Commission consisting of at least five members, of whom f.:) 
three shali be professional Engineers; any or all of whom may be removeable at the 
}>Ieasure of Government." 

The Honourable Mr. MANSFIELD thought the Government should appoint .the 
Inspectors under the Bill, and fram.e rules for their guidance; and that if any person 
wished to appeal against the decision of the Inspector; such ·appellant should be at liberty 
lo appeal to the Petty Sessions, at which a European and Native Justice were -always 
present. 

LonD NAPIER OF MAGDALA thought there was an objection to maldng the appeal to 
the Petty Sessions, because it might be making a Government Officer amenable to a 
Municipal body. He thought if the Government appointed the Inspectors, the Govern
ment should also appoint the tribunal before which they were to be cited. 

The Honourable Mr. MANSFIELD pointed out that the Court of Petty Sessions woultl 
be the tribunal in other cases where certain description of charges were made against a 
qovernment official. . . • ~ 

,. 

· Lonn NAPIER OF .MAGDALA would rather see the Inspecto.r appointed by the Muni
.c~pal Commissioner, if the appeal was to lie to the Justices. He thought if the Inspector 

• was a Government Officer it would not be expedient to make him subject to other authority d' 

tl1an that of the Government. 

His Excellency The PnESIDENT said he thought it would be better to establish a direct 
Court of Appeal, consisting of persons appointed by "Government. 

The H01ioumble Mr. MANSFIELD proposed, as an amendment, that the Chief .Magis
irate of Police, and the Municipal Commissioner, and three other Justices, should be a 
Committee to whom all appeals should lie. 

The Hon~urable Mr. MtrNGULDASS NuTHOODHOY said he agreed \\'ith the Honourabl e 
Mr. Mansfield, but wished to point ont that tl1e Court of Petty Sessions in Bombay was 
not like a Court of Petty Sessions at home. The Chief Magistrate of Police was quite 
independent of the other ,rustices sitting with. h~m, but there were many points which 
came before the Petty Sessions that had to be clecJded by the other Justices ; as, for in
stance, the va\.u~ of land, whether houses were in a dangerous state and ought to come 
rlown, and so on. · '~'itnesses were heard on both sides of a case, and substantial justice was 
Jone. He would suggest th~t tl.1e Cour~ of Petty Sessions, possessing as it did proper 
judical powers for the ex:umnatwn of w1tnesses, was the proper Court of Appeal under 
this Bill. . ·~ 
. LoRD NAPIEn OF MAGDALA sai.d that, looking to the character of the Govcmment of 
this country, he was satisfied that the Government shoul.d appoint the Colllmission if they 
appointed the Inspec.tors. If the .G.overnment thought proper to transf~r the power. of 
appointing Inspectors to the M muc1pal body, \yell an_d good ; _the- ~atter nnghr also appomt 
the Commission to control them ; but he cert:unly d11l not tlunk 1t would be proper for a 
Jl:lrt of the Municipality to sit in judgment on the Government Inspectors; whose action 
was in fact that of the Government itself: . . 

· His Excellency The PnE!'IDENT said he did not understand that it was at all propo<;ed 
to aJ>peal to the Municipality. He understood th~ Honomable Mr. Mansfield's amendment 
to refer to the .Police Magistrate and the Justices m Petty Sessions. The Police Magistrate 
was not a Municipal but a Government Officer. 

'l'he Honourable The ADVOCATE GENEU,\L would direct the attention of the Council to 
an Act passed fo1: p-qrposes some\_vhat similar to those provided for in the present Bill. The 
Act',\ras r· assed by this Council, and was No. II. of 1864. It was to provide for the 
periodica survey of steam vessels in the ports, harboms, rivers, or waters of the Presi-
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dency of Bombay . . Under that Act, it \vas lawful for the Governor of Bombay in Council 
to appoint a fit and proper person or persons to be a Surveyor or Surveyor~ for the purposes 
of the A:ct._, ~nd by ~ection XIV. it was enacted.:. " If the :Surveyors appointed 
uuder thts i::'ectton unammously refuse to aive any certtficate and declaration or agree as 
to the terms of their certificate and declarati~n, such refusa.l, Ot' such certificate' and declara
tion, shall be final and conclusive; but if they do not agree, the refusal originally made, o:· 
the certificate and declaration originally granted by the Surveyors who surveyed the 'said 
steam vessel in the first instance, shall remain and be of full torce and effect." Now the 

t -... object of Act. II of J8(i4, as stated in the recital, corresponded to· some extent to that of 
the present Bill, and it might perhaps be as well to adopt, the model of Act II., although 
its object was rather to provide proper authority than the meaus of appeal. 

The Honourable Mr. Er.r.ts thought. it. was very desirable that the Government should 
not mix itself up with petty matters of detail connected with inspection. There should 
he some kind of buffer b.etween Government and the Inspector. 

The Honourable ~1r. CAMPBELL observed that that was the opinion of the Select 
Committee. 

On the question being put, the Honourable Mr. Campbell's motion was negatived. 

On the amendment pro}1osed by the Honourable Colonel Marriott, the Council 
rlivided. The amendment was notearried, the Honourable the Mover alone voting tor it. 

The· Bonourable Mr. MANSFI.ELD withdrew his amendment in favour of the amend
ment .of the Honourable Mr. Ellis, ahd the Section was passed as follows:-

"VI. Government shall from time to time appoint a Commission for hearing appP.al:; 
as hereinafter provided, and also, under such mles as may fi·om time to time be 
framed by G.overnment, for controlling the Inspector appointed under this Act: 
such Commission shall consist of not less than five members, of whom three shall 
be professional Engineers; and all or any of them shall bP. ·removeable at the 
pleasure of Government." ·· · 

On Section VII. the figures "II. '' . were struck out in line 11, and the ligures" Vl." 
inserted in place thereof. 

The Honourable The Aovoc.1 TE Ch:NEI!AJ. said he thought some power ought tq·be give:; 
to the Commission to awa'l'd costs in certain cases. 

, The Honourable Mr. Er.r.ts did not see what costs could be incurred, unless people 
were so rash as to em ploy . Barristers. 

The Honourable The AovocATE GJ>NERAL moved the omission, after the won.! 
"certificate" in line 14, of the words "as under Section V. of thi!l Act," and the insertion 
in place thereof of the following words : "If' the Commission are of opinion that any appeal 
is unfounded or frivolous, they shall have the power of awarding any sum uot exceeding 
Rupees 50, as costs." 

The Honourable l\1u. EI.LIS ~aid he could not see what uecessity there was for 
granting costs. 

His Excellency The President said, uuless the Commission· had power to grant costs 
in frivolous appeals, he thought the gentlemen serving on it would have a somewhat 
l:l.horious oliice, for there might be a very large number of.' appeals, ~vithout any grounds 
for appeal. · 

The Honourable Mr. ELLIS said he presumed that the Inspector was to pocket the 
costs allowed ? 

The Honourable The AovocA'l'E GENEJti\L was quite willing that the inoney paid in 
fines sl}ould be disposed of in some other channel than directly into the Inspector's pocket. 

The Honourable Mr. MuNGULDASS r; uTHoonHoY decidedly objected to the fines going to 

the Inspector. I fan appellant made a frivolous appeal, he would have to pay the costs, and 
very properly; but at present, there. 'vas* no provision for making the Inspector pay the 
costs when he made an in1proper charge, or refused to perform his duty properly. Sup
posing an Inspector made a fi'ivolous objP.ction, the person to whom a Boiler belonged 
mi.,.ht be put to a loss of Rs. 5,000. · 

~ . 
v.-88 



His Excellency The PnESIDENT remarked that the"best security against that was, that 
the Government would always have the power· of dismissing the Inspector for any miscon
duct. As to an error in judgment on the part ofthe Inspector, it would be unreasonable 
to grant costs against him-it would be a most ·unusual proceeding to allow costs on that 
ground· · 

The Honourable Mr. MUNGULDASS NTl'rHOOBHOY submitted that in cases where the 
. MunicipalCommissionerwaswrong, that Officer was made topaythecosts,-which, ofco1!rse, 
came out of the Municipal fund,-and thus a person could not be annoyed unnecessanly . 

The Honourable M n. ELLIS suggested that the objection raise'd by the Honourable 
Mr. Mungulclass Nutlioobhoy might be met by its being enacted that a person who had 
been refused his certificate by the Inspector withottt just cause, should receive his certifi-
cate for nothing. · 

His Excellency The Pnr>SIDENT said it was one of the requirements of the Govemment 
of India that the system of insl?ection should be self-supporting. 

The Honourable Mr. ELLIS remarked, that if upon appeal the person appealing was 
proved to be in the right, he should receive his certificate without fees. · What the 
Honourable Mr. Munguldass objected to was, that when the Inspector was in the wrong, 
there was no power for compensating the appellant. He (Mr. Ellis; therefore suggested 
that that objection might be met by. a provision that such person should receive his cer-
tificate without payment. ' 

His Excellency The PnES!DEN'r -saiJ the payment of the costs in" th ese appeals would 
form the penal part of the Act. The provision was meant to prevent frivolous appeals . 
• -\s to fi-ivolous refusal on the part of the Inspector, the best protection against that was, 
that if the Officer employed on inspection abused his authority, he would be dismissed. 
These costs were only meant to be given against persons who appealed without the 
slightest cause. · . 

The Ho-nourable The AovoCATE GENEIIAL amended his proposition, and the clause was. 
passed as follows :- . . . · . 

·• If the Commission are of opinion that any appeal is unfounded or frivolous, they 
shall have the power of awarding any sum not exceeding Rupees 50, as costs, to 
be paid, which sum shall be disposed of as directed by Section Xrii. of this 
Act." 

On Section VIII. the Honourable The Ao~oCATE GENERAL suggested that the provi
sions it contained might possibly clash with the amendments which had just been made 
to the Bill. ' · · 

The Honourable Mr. ELLIS expressed a different opinion, and said he thou ooht this 
:::lection just fitted in with the amendments that had been marle.- "' 

., 

..-.... 
( .l 

The Honourable Colonel lVIARlliOTT thought it was unncc~ssary to mne1id Sectim1 VIII. 

His Excellency the PngsxoENT said it seemed t~ him that the words in this S ection 
were required. ../'> 

The Section was then }Jassed. 

On Section X. Hxs Excellency The PRESIDENT said the certificate was to be oorantet! 
for a certain period, but some accident might happen in the meantime, or there miooht be 
an alteration in the machinery which made the Boiler dangerous. Under the Dill"' how
ever, no power was given to the 'Inspector, he having granted a certificate for sCtch Boiler 
to interfere before the period for which the certificate )Vas granted had expired. ' 

The Honourable Mr. CAMPDI>LL said no: no power to interfere in such a case was 
provided under the Bill as it now · stood. 

• The Honoura.ble Colonel MAI~RJOTT said there _was such a power given under Section 
vI., but that Section had been omitted from the B11l. · · 

·His Excellency The PRESIDENT thouaht such a power was requisite, .uut the new 
Sections would be considered later. 

0 

Section. X. was then passed. 
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On Section XI. the Honourable Mr. MuNGULDASS NuTBOOBHOY said he did not see why 
the Ra.ilway Companies were exempted from the operation of the Act. He thought the 
engines on the railways were likely to be a source of danger. . . . . 

The Honourable Mr. CAMPBELL believed that the Railway' Companies were compelled 
to have inspections of their engines, under their own Acts. . . 

The Honourable Mr. Eu.1s obsenrcd that the Railway was a department served by a 
large and highly paid staff, and that inspection under the. present Bill was um1e·cessary: 

.r--
The Section was then passed . . , 
After the Schedule had been passed, the Honourable Mr. CAMPBEJ. J. moved the 

insertion of the following Section, the first part of which had previously stood a~ 
Section VI.:- · · · 

. The Commission appointed under Section VI. of this Act may revoke any certificate 
Ucmcntion of Certificate. granted under this Act, in any case ' in which there shall be 
. . reason to believe that s~tch certificate has been fraudulently 

obtamed or erroneously granted, or has been granted without sufficient inspection, or in 
case tliere shaH be reason to believe that the Uoiler or. Prime Mover, in respect whereof 
such certificate shall have been granted, since the granting such certificate, has sustained 
injury, or is not in good condition. After such revocation, the Boiler ·or Prime Mover, in 
respect-whereof a certificate has been revoked, shall not again be used until a t'urtber 
inspection shall have been made as in Section IV. of this Act, and until a certificate shalf 
have been granted I.Jy the Inspector with the countersignature of a . majority of the ~aid. 
Commission. 

The Section was passed and inserted as Section VIII. 

Short Title. 

Short Title 

The Honourable The AnvocATE GENERAL said it ·would be 
as we11 to have a short title to the Bill, ancl he begged to mOV !~ 
that the following new Section be inserted :-

"XIV. This Act may· be cited as the 'Bombay Boile-r 
In spection Act, 18G9.'" 

The Section was added to .the Bill. 

The Preamble was agreed to. 

His Excellency the President then adjourned the Council. 

B_y orde1· of the Righ.t flonoumblc t!te Gavemo1· in Council, 

N. DANIELL, 

tl cting Under-Secretary to' Government. 

Bombay . Castle, 12th March 1869. 
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