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PAl~T VI· 

BILLS OF THE GOVERNMENT OF INDIA; 

LEGISLATIVE DEPARTMENT. 

'l'he following Report of: the Select Committee on q1e Bill to render i t, permissive to the Members 
of the Momon Community to decbro thom~elves subj ect to "MLLhnmmnchn Law w,~s presented to tht> 
Council of the Govomot· General of Iu·dia. fm· the purpose of ma.l~ing Laws and Regulutious on tht> 
2bt March, 1898: -

WE, the undersigned, Members of the Select Committee to which tho Bill to render it permissive· 
to the members 
of the Jlllemon 
Community to 
declare them
selves subject to 
Muhammadan 
Law was rofm·
r~d, have consi
dered tho Bill 
and the papers 
noted 'in the 

From Tiigh ColiJ·t. Calcutta, No. 791. tinted 31Ht J!areh, JS96 [l'opcr No . .1). . 
Frow Agent to Governor Gcucr~l in B•luchistnn, No. 31H, dnte<l ~Oth A]Jril, 1896 [Paper No. t]. 
Frow Chief Commissioner, Assom, No. 72-J,, & J,.-1371-J., dated 17th April, 1896 [PaJ>Or No.3], 
]'rom Chief Commissioner, Coors , N o. GG9, doted 2nd June, 189fi [l'npcr No. 4]. 
l'roln Government o[ ~lndras, No. 9~8, d11te<l 10t.h June. 1896 [Pnpcr No.5]. 
From Ucsidcn~, Hydcmbnd, No. 189, <loted 18th July, JS9G, and enclosers [Papers No.6] .. 
From Chief Commissioner, Burma, No. ·181-L.-JG, dntcd 17th July, 1896, and cnclosures tl'apcrs 

No. 7J~om Goyernment, North-Western Provinces ond Oudh,No. 8~3-Vll-804-ll., dated 21th July, Jsno, • 
aod enclosures (Pap<rs No. SJ. 

From Goycromcnt, Punjab, No. 883, dated 28th .Tuly, 1896, ond cnclo•urcs [Pap,cra No. ?l· 
From GoYcrnmcnt, Bombay, No. 5104, date<\ 7th Augn•t 1S9G, and c~closurcs (l:lJ>Ors No. 10]. 
From Chief Commissioner, Cuntra\ Pro,·inccs, No. 5536, dated 1 ith .A.ugus~ . 1 8 ~6, and enclosures 

[Papers No. 111. 
From Chief Commissioner, Ajmorc-Mcrwam, No. 993-600, doted 20\h Aug11st, 189G, and cnclosuros 

~!;:per~ No. ~~~~t Bengal No 4839-J dated 2oth Au;:ust, lSnG, and cnclosurcs [P~>pm No. 18). ' N r~n~IIC Hon'ble hnd.it Bishn;:,lmr Nntb,datcd 17th D ecember, 1896 [P~per No. 14]. 

margin, and have 
uow tho honour 
to submit this 
our Report, with 

N~t~ hJ the Hon'blo R. ·M. ~nyani, dat.cd 6th January, !897 [l'npor No. 15]. , . 
Note by the Hon'blo N)lwab Amirnddce,n Ahmad Khnn, C. I. E., Balmdur, Fnkahrudcloulah, Ch1cf of tho Bill annexed 

L h dat d Sth February 1897 [Paper No. 16], · thereto. 
·O aFu, c' t f !~din Legislative Department, to GoYcrnrncnt, Bombay, No. 448, dated 26th 

rom .ovcrnmdcn ol 'rom Govornmcn~ Bomb>y, No. 8-IG&, dnted 19th No1·cmber, 1897, and 2. When this 
}~cbrua.ry, 1897, an cue o~urcs i r , . 
enclosures fPnpcrsHNo.,b1171-R . Bal dur Pandit f uraj Knul, C. I.E., dated 12th Januor1, 18~8 [Paper Bill was before 

Noto by tho on e 3 ' •n · us last year, the 
No, 18). rcsu lt of our dis-

. ference to the Government of Bombay to obtain, if possible, further informatiou a H to 
cuss1~n was a re C'ommunit at larooc with regard to tho proposed measure. 'l'he reply of that 
th~ \VJshes 0~ the ~~ma_n. -.t letter ~o. 8465 dated 19th November 1897, printed in Papers No. 17, rc
G"vcrom~nt ~ con at!le bn 1

0 

5 It will be see~ from their reply that the inquiry addressed to the Memon 
fe!Jed to _m the m1~rl?t

1edn afrov ·what is understood to be a large majority of the community an opinion adverse 
Commumty as e ICI om 
to the proposals of the Bill as introduced. 

· tances we cannot recommend that the Bill should be proceeded with in its 
3. UnderThtbese tc!tr~ums suggest that t4e proposals of the Bill should be reversed and that the 

present form. e pe 1 Joners 

VI-11 
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¥uba~madau law should apply to the whole of the community with the. reseryatiou that Memon& who do 
not deSil'e to follow the l\{uhammadan law of succession should make a. declaratiOn to that effect. 

+. The Bill, .as framed, requires Mcmons, who do desire. ~o ~ollow the :\:luh.'l.mt?a~lan law of su~cess!o~, 
to ma~e ~declaration to that effect. We agree that if the maJ.ority of the commumty a~e ou one stde, 1t 1s 
th~ mmor1ty who should except themselves by specific u<_Jclarat!On. On the othe~ hand, 1t wouM be hardly 
f'a1r that Mcmons who wish to abide by their ancient fam1ly customs should be obhged to declare themselves\ 
not to be orthodo:s: Muhammadans. It seems to us that perhaps legislation ou new lines might be preferable' 
a.nd ~hat the Government of Bombay mio-ht be further consulted. The p1·oposa\ we submit fo1· considera~ 
t1on IS that the Muhammadan Jaw of int~sta.te succession should be decla.red applicable to the whole of the 
~emon ~ommunity, but tba.t complete libc~ty ~f test.amcntar.y disposition should be res~t·ved. 'l'~liS rroposaJ 
Will require careful consideration and elucidatiOn; 111 the fu·st pla.ce as to whether 1t woulu m 1tself be 
acceptable to the Memons ns a solution of the difficulty·; in the second place as to the bearing of existing 
decision.s on the customary law of the n{emons. We are not sure how far the Courts would be prepared to 
hold, Without definite legislation on the point, that the property held by Memons is held by them on such 
terms as to he C&J>able of Leing disposed by will. • 

5. We-regret that there should be further delay in this ma.tter, but we think it is better for the 
community itself that tho law should be clear and unambiguoue, so that there may be no further occasiJn to 
resort to the Legislature. 

6. The publication ordered by the Council hus b~cn macle a3 follows: -

ht .Engtr:sh. 
Gazelle. 

Gazette of India... . .. 
}'ort ::>aint George Gazette ... 
Bombay Government Gazette 
Calcntt,B GBzettc ... .. . .. . 
North-Western Provinces and Oudh Government. Gazette 

. Punjab Government Gazette 
Burma Gazette .. . ... 
Central Provinces Gaze! to ..• 
.A seam ·Gazette ... 
Coorg District Gazette 
Sind Official Gazette 

In tke Vt1'1Htc1tlars. 

~\fadrns 
Bombay 

llengnl 

Provi11ce. 

North-Western Provinces 
Ondh .. . 

Punjab .. . 
Burm11 .. . 
Conl.rnl Provinces 
Assam 
Sindh 

1/,e 19th March 1898. 

ancl 

Language. 
Hindustani 
:MnrBthi 
Gujnr~thi 
Knnarcse 
Bengali 
Hindi 
Uriyn 

Urdu 
Urdu 
Burmese 
Hindi . 
Bengali 
Sindhi 

.Date. · 
21st :March 1896. 

7th April 18%. 
26th March 1896. 
25th March 1896. 
28th :March 1896 . 
2nd April 1896. 
4th .April 1896. 

28th :\larch 1896 . 
4th .April 1896. 
1st April 1896. 
7th May 1896. 

.Date. 
21st April 1896. 
2nd July I 8~l6. 
2nd .July 1896. 
lind July 1896. 

2St.h April l 89(L 
5th Mn.y 189G. 

14th May 189G. 

2nd May 1806. 
7th Mo.y 1896. 

13th June 189f>. 
3rd June 1896. 
9th Mn.y 1~96. 
ith ~la.y l$96. 

(Signed) ,J. WOODBURN. 

(· , ) M.·D. CnAL~tEns. 
( , ) . R. M. SAYANI • • 

( , ) c. C.'-STEVENS. 

{ , ) H. E. M. h~t£s. 

\'). 
' f 
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- ~.( Bill to rend(r. it pel•miasive to the 11tembers of 
the Mernon Conmwnity to cleclare tltcm8elvea 
subJect to Muhanmtadan Lato. 

I 

WnEREAS there is in the Presidency of ;sombay 
and elsewhere a class of persons known as :\~lemons, 
and questions have from time to time arisen as to 
the law by which such persons are in certain parti
culars governed ; 

And whereas some of such persons consider that 
they are, or desire that they shotild be, governed 
in those particulars by the Muhammadan law as 
established in the Hanafi School ; 

And whereas it is expedient to provide a proce
dure whereby the applicability of that law to such 
persons in those particulars may be pbcell beyond 
dispute; . . 

It is hereby enacted as follows :-
. · 1. (1) This Act may 

T•tle, extent and com- be called the Memons Act 
tncocemcnt.. 

9 
d - • 

18 6; an 
(2) It sha.l! come into force at once. 
2. (1) When any Memon who has attained his 
~Iuhnmmadnn la.n· to majority has declared, in 

apply to ~lemons ou declnr· manner next hereinafter 
atiou malic by them, provided, that he desires 
to be governell by the Muhammadan law as estab
.lished in the Hanafi School, that law shall there
upon, any custom to the contrary notwithstanding, 
apply to him, an~ to his chitd·ren (if .any), being 
minors at the t1me of such dechratton or born 
thereafter, and to all property of which he or they 
shall then· be or thereafter become absolutely en
titled, in each part of British India1 in the. sa~e 
particulars and to the same extent as rt apphes m 
the same part of British India to other Muham
madans and their property. 

(2) No declaration made as af01·c:said shall be 
capable of being revoked .. 

3 A declaration to take effect under section 2 
' shall he made by a written 

Form o! declAration. instrument signed hy the 

declarant and in the form set forth in the schedule 
or in a like form, and shall,-

((t) if made in any part of British India in Ill oi 1871. 
which the Indian Registmtion Act, 
1877, is for the time being in force, be 
registered under that Act during the 
lifetime ·of the declarant; and, 

(b) if made elsewhere, be executed before, ami 
authenticn.ted by, a. nvta.ry public or a 
Court, Judge, Ma.gistmte, British Consul 
or Vice-Consul or representative of Her 
Ma.jesty or of the Government of Tnd.in. 

•1. When declarations under the foregoing 
Dcclorations motlc by two provisions have been made 

succcssi\'c generations of by a Mcmon and by any one 
Mcmons to bin<! futuro of his sons, the .M:uham
gcncrotious. mad:m Jaw as established 
in the Hanafi School shall thereupon, ~ny custom 
to the contrary notwithstanding, apply to all the 
lineal descendants of such son in the same manner 
nnd to the same extent as to other Muh:Lmma.dan~ 
governed by it in the same· part of British India. 

5. N-othing in this Act 
~aving. shall be constnled-

(1) to prevent any person being or becomi~g 
subject to any fOTm of the Muhammadan· law 1n 
any manner other than that herein provilled, or 

(2) to affect the rights of any member of a 
declamnt's family other than such .childr~n au~! 
lineal descendants as are referred to m sect10ns 2 
and 'J.. 

SCHEDULE. 

Ji'on.:~t OF DECLA.RATIOY. 

I, .A. B., son of C. JJ., being a )lemon and of 
the age of not less than years, hereby dcc)are 
that I desire bo be governed, to tlie extent provtded 
by the.Memons Act, 1896, by the Muhammadan 
law as established in the Hanafi School. 

J. M. MACPHERSON, 
Secretary to the Government of India. 
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GOVERNlliENT OF INDIA. 

LEGISLATIVE DEPARTMENT. 

The following Report _of the S9lcct Committee on the Bill to further amend the Petroleum Act, 1886 
':as presented to the CounCil of the Governor General of India for the purpose of making I.a.ws and Rec.uh: 
ttons on the 21st March 1898 :- "' 

WE, ~he undersigned, :lvfcmbers o£ the Select Committee to which the Bill to further amend the Petro· 

From Chief Commis.ioner, Central Pro\•inces, No. 9~2, <l>te<l 2!lr<l November 1897 [Paper No. 1]. 
From High Court, Calcutta, No. 2803, dntc<l 2nd December 1897 [Pnper No 2]. 
From Chief Commissioner, Ajruere·Merwnrn, No, 23-C.-690, dntc<l13th December 1897 [Paper No. 3], 
From Chief Commissioner, Coorg, No. 20-!3, ualotl 27th December 1897 [Paper No. 4], 

lcum Act, 1886, 
was referred, have 
considered the .Bill 
ant! the papers noted 
in the margin, and 
have now the honour 
to submit this our 
Report, with the 
Bill as amended by 
us l!-nne:s:ed hereto. 

From l\[cssr., Grnham & Co., C"lcutta,tlntc<l 18th December 1897, and enclosures [Papers No.5]. 
Prom Agent to Go,•ernor General in Balnchiston, No. b650, datc<l 28th December 1897 [Paper .No.6]. 
From Government, NorLh-Westcm Provinces nn<l Oudh, No, •1175-'1!·682·0 ., doted 28th December 

1807, ami enclosures [Papers No.7]. 
1-'rom Government . Burma, 147-f,,·o, dntcd Gth January l89S, nn<l enclosures [Papers No.8]. 
Fmm Rcsiucnt, Hydornbnd, No.6, dntcd 5th .Tanuory JSUS, am! enclosures [Pnpera No.9]. 
From Go\•crnmcnt, Pnnja'll, No, 5•t, dated 11th .Jnnuary 1898, niul onolosurc• [Papcrs No, 10]. 
:From Go1•crnmcnt, llombo~·, No. 312, datO<l 14th SatnHLry 1898 (raper ll'o, ll] • 
.Prom Government, i\£1\drns, No. 119, clntcd 19tl) Jaml!Lry 1898, n.nd enclosures [Pn.pcra No. 12]. 
From Chief Commissioner, .Assnm, No. 16-I. ... ,'t. L.-605·J., dntccl Hth }.,cbrua.ry 1S981 n.nd enclosures 

[Papers No,, 13], 

2. We have made 
a verbal alteration 
in clause (c) o£ the 
definition of " pe-

From Go,·o,oment , Bengal, No, 352-~fnrinc, dated 12tl) Fobru.ry 1898, aml enclosures [Papers No. H], 

troleum" in accordance with a suggeatioaof the Bombay Government. 

3. \Y.e lmve in clause 3 add~cl a new s~b-section (•t) to section 4 of the Act so a.s to provide for the 
preYious publication of notifications altering tests. This will enable any persons afiectocl thereby to make 
any representations they may wish to the Government before a new or altered test is brought into opera
tion. 

4. It was suo·!l:ested to us that provisjon should be made for the exemption of certain kinds or 
qualities of l_iquicl f~el from the operation of the Act, but such a provision is unnecessary, as under section 
~2 of the AcL the Local Govomment "has power to do this by notification when it is satisfietl that it can be 
tlone with propriety. 

5, The publication ordered by t,hc .Council has been made as follo:ws :
bl Bnglish, 

Gazette. 

Gazotro of India 
Fort Saint George Gazette ... 
Bombay Government Gazette· 

Date. 

Calcutta Gazette .. . ··· "' 

nh November 1897. 
23rd November 1897. 
18th November 1897. 
2•1tb November 1897. 
20th November 1897. 
18th November l f 91. 

North-Western Provinces am). Oudh Government Gazette 
·Punjab Governmc~t Gazette 

4ih December 1897. Burma Gazette ... 
Central Provinces Gazette .. , 
Assam Gazette ... 
Coorg District Gazette 
. Sind Official Gazette 

PTovincc. 

Bombay 

Bengal 

Burma 
Assam 

11' the Vernaculars. 

20th November 1!'97. 
~th December 1H•7. 
1st December 1 8~17: 
2nd December 1897 • 

Languayc. Date • 
Kanarcso .16th Decombor 1897. 
:Marathi 2:Jrd December 1&91. 
Gujarnthi 23rd December 1897. 
Bengali 7th December Hl97. 
Hindi 14th Dccornbe1' 1897. 
'Burmese II th December 1897. 
Bengali 18th December 18!!7, 

·, G. We do no~ ·think that the measure 
:·ccommeud that it be passed as now amended. 

has beet~ so altered as to require l"e-publication, and we 

{Signed) 

( " ) 
( " ) 
( " ) 
( " ) 

J. VYOODBURN. 

Th.e 17tn :Marek 1898. 

YI-12 

lvi. D. CuAL~!Ens. 
Joy Gonnm LAw. 
F. A. NICHOLSON. 

ALL.~N ARTHUR, 
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No. II. 
A Bill to frutl•cr amend the Pet-roleum 

..Jet, 1886. 
WHEREAS it is expedient to further nmend. 

the Petroleum .Act, lSSO ; lt is hereby enncted 
as follows:-

~==-=====~====- -~ 

(c) a?t!J liquid or t·iscous mixlnre having. in 
its composition a'•llJ of the liquids 
ajo1·esaid : 

hut it does not include :my oil ordinarily -used 
for lubricating purposes nnd having its flashing· 
point at or above two hundrctl degree> of 
-~'ahrenbeit's thermometer:". 

1 (1 'fl · \. 3. 'l'o section '1 of the said Act the following 
~, ' t' I d • . . ) usJ ct may be A l n· f 1 . 1 II b ·'J d 

u.~~:.~~~~nt:t c nn •<•••· called the Petroleum Act, scct~;u'.'o'~oo "~~~fou su ~: suh·sfct~ons s Ja e au c ' 
1898 ; nUll Act Xl C, 1886. name Y ·-

(2) lt sho.U come into fore.e at once. · " (3) 'rhe Governor' General in Council may, 
2. In section 3 of the Petroleum Act 1886 by notification in the ol-Iicial GazeLtc, alter or 
~·~~titution o£ 11c,~· for 'clause (1) the' follow~ add to the schedule to tl1is Act by prescribing· 

~~fin~~~?., of 3" P~~toleX~l · ing shn.ll be ·snb;tituted new or varied test~, and directious for preparing· 
ISSC.· 

1 
' • • :' .namely:- ' I nnd using them; nml ull references in Lhi: Act 

·' {1)' · petroleum • inclncles also- I to the schedule, ·when. nlt1'!red or added to, shall 
. . . • . · be construed as referl'lng to the sehednle ns so 

, (n) the hqmd~ eom!Jlc,mly .known tJY the altered or added to for the lime heinor. 
n~,mes of . rock oil, Hangoun oil, .Bu~ma' "' 

':\ ) · 

' ml, kerosme, paraffin oil, mineral oil (4) The provisions of section 23 of 'the 
pet.roline, gasoline, benzol, lienzolin~ General Clauses Act~ 1897, shall apply to X or ISO;. 
and benzine; notifications under suo·section (3) as if they 

· ). · . were rules or orders required to be made ~-fter 
(b any inflammable liquid which is maJe previous publication." • 

from pet.rolenm, . coal? sc~•i~t, shale, peat 
or nny other b1tuwmous substnncc or 
f1·c•m any p1·oduct of petro!cmn ; nnd ' 

. . . ~ 

J. ~!. MACPHEHSON, 
SL•cretnry tc !he c~')\'e!'!lnl<:'llt of India . 

- ----·.---~--
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LEGISTATIVE DEPARTMENT. 

.(\ . 'l'be. following Bill was introduced in the 
Counc1l of the Governor General of India for 
t.he purpose of makiu" L aw$ and He""ulatious 
on the 21st :i\Iarch IS9S :- <> 

IX of JS72. 

jX or l t 'i:?. 

No. 3 OF 1898. 

A Bill to amc11d th.e 1'11ilicw Contract Act, 
1872. 

W BEltEAS it is expedient to amenrl the Indian 
Contract Act, 1872, ;Jy better· defin ing the law 
relating to undue influence; It is ·hereby enacted 
as follows :·-

1. (1) This Act may be called tl1e lndi!l.n 
~hort title, com· Contract A ct (1872) A.mend

;.'~~;~c~:nen~ ""'1 nppli· ment Act, 1898. 

(2) It shall come iuto force on the day oE 
1898 ; and 

(J) It shall apply to every contract in respect 
of which any suit is instituted after tho c'om
IU encement of this Act. 

2. Section 16 of th e Indian Contract Act, 

~ubstitutiou of ucw 
l'<'dion:'\ [ OJ section lG, 
Art IX of l t72. 

1872, is hereby repenled, 
and tho following section 
is substituted therefor, 
namely:-

"16. (1) A. contract is sa id to be induced by 
'undue inlluence' wbe1·e 

dc~~~~luo influence' the parties to t.he coutmct 
do not contract on a foot 

ing of equality, but one of t he parties is in 
;L position to dominate the oth01·, and uses that 
position to obtain au unfair achmJtagc over the 
other or to make him consent to terms to which 
l1e would no t otherwise have consented. 

(2) In. particular and without prejudice to the 
generali ty of the foregoing principle, a person is 
deemed to be in a position to uominatc another-

(a) where be holds a real or appnren t autliOr
ity over t-he ot.her or where tlHlr? is a 
fiduciary relation between the parties, or 

(b) where he makes a contract with a person 
who is naturo.llr feeble-mindcll or 
whose men tal capaciLy is tcmpol"<lrily ot· 
permanent-ly affected by . reas~n of age, 
dlness, tncntal or bod1ly d1strcss, or 
other . pecial circumstances. 

(8) Where a person who is in a pos~~- ion . to 
dominate another enters into a contract w1t~ h~1~1, 
tiJ e burd cn of proving that Ruch cout,rnct IS fmr 
\: llll reasonable and wns not induced by undue 
inilncu<"e s hall lie upon such person. 

]llustmtion; . 

(a) A having a(h·anccd mane~· 10 his son, B: dur
ing l.is minorir.y. upon B's commg of age obhuns, by 
mi , nse of parentnl influence, n bom! from D fv~ .a 
~renter amount t bnn the sum due 111 rc. pcct uf tl. . 
:.d r:l! cc. A employs ur,dnc iuf!ucnrc. 

(b) A; 3 • mnn onfecblc<l ?Y disease or ngc. is indue
eel, by B s mflnencc OYer h1m as his medical ntt<>nil
ant, to. agree t~ pay B an nnrcasonble snm for his 
professiOnal.scrvJccs. D employs undue influence. 

(o) A, :n~ ag_ricn lturist, borrvws ~f B, the IDQDC'i'

lendel: of lns VIllage, or of the !amily or communiiy 
to winch he belongs, a sum of money am\ exccutc6 
n bond _therefor. lt appears in evidence that :\ wa. 
deep! y m vol ,•ed .-t the timo of tho transaction, or that 
h? or some uf tho member~~o of his family hn(\ prc
vwnsly_the~cto hnd mon.el.ary de:~.lings wiih B, RO ns 
rendet· 1t d1fficult for hun to have recourse to nny 
other money-I_cndcr or to avail himself of the open 
market .. It hcs on B to prove that the trnnsnction 
wn• n fmr nnd renaonnble one and was not i ncl uccil 
by undue iu.fiuence." ' 

3. In section l!J of the said Act the words 
Amendment of sec· " unclue influence " arc 

tion 10 of, and nddi· hereby repealed, and after 
~~~~ 1~~ :;~8;~~tion to, the. same s~ctio~ the fo l-
. lowmg scct1on IS hereby 
mserted, namely :- . 

" l!JA.. 'iYhcre a coutract is inJuced by undue 
Power to Court to iuf\uencc, it may be sci; aside 

se ~ nsidc contrMt in· cilh~· absolutely or upon 
ducc<l by unuue iuflu· such terms :mil conditions as 
ence. to the Cou1·t 1uny seem just. 

I nusl-ml-ions. 

(cr.) A's sou h::ts forged B's nnmo to:. }lNmissu"y 
. note. B, under thrent oE prosecuting A.'s son, obtains 

a bond from A for the nmount of the forged note. 
If B sues on this bond, the Court mny set tho 
bond aside. 

(b) A, a money-Ioncler, 'advances Rs. 100 to B. nn 
agriculturist, und hy uncluo inHncncc induces H to 
cxccuto a bond for R s . 200 with interest aL 12 po•· 
cont. per month, The Court may set the bond aside, 
but may order D to repay tho HH. 100 with •uch 
interest ::ts way seem jnst. " 

4. (1) Secbion H, pamgraph one, of the saiil 
Act is hereby repealed and 
t he following pn,ragraph 
is substituted therefor; 
uamely:- · 

A mcmlmcnt of 8<'C
tion 7·1, Ac~ I X of 
187~. 

"7<1-. 'When a contract hns been broken, if 

Com pcDfr\tion for 
br~n.eh of contract 
wh<·rc• }1 NI3lty i lipu· 
l•tc<l for. 

o. sum is no.med in the con
tract, as t he amou1it to h!: 
paid i u case of sucl1 breach, 
or if the c01zlTa•:t ''Oit!a·i ,t3 

any other 3t ip11lation /,y 1vny ql pc11atly, tho 
parl;y complaining of the brcnc!1 i> entitled. 
wh$lthcr or not actunl dr.mago or lo~,; is proved 
to have been caused thercl,y, to rcrcive from 
the party who has broken the contract reason
able compensation not excccdin[! the amount >O 
m:.mell or the pmw.li-!J lliptdalc,l fo r." 

(!?) A Her illu almt;on (c) to the mit! section tho 
followin g iltustration1 s)u,l\ be added, namely : -

" (d) A :gi,·es B a hond fo1· tho rcpnyment of 
Hs. 1,000 with inturc~t at 12 per conl. at the end vf 
six months, with n stipulntion that in case of dcfan lt 
inte1·cst slmll be payable at tho rate of 7'5 per c<·nt. 
Tram date of. defaul t. This iY a stipulnlinn by wfly i 
penalty, nnd H is only entitled to recover fn?m A 
such <:ompcnsntiou as the Court con~idct·s rcason:.l.Jh·. 
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(c) A, who owes money lo B. a. monoy-lcndo•·, 
undortnk£>s to repa.y him by delivering to him 10 
~10unds of grain on o. certain da.te n.nd stipulates that, 
ID the event of his not dclivcrinoo tho stipulntcd 
am?unt by tho stipulated date, bo

0

sh"ll bo lin.blc to 
dol11·or 20 mnnmls. This is a. stipulntion by wny of 
pena.lty and 13 is only entitled to reasons.blo com pen
an tiou in ca.se of broach. 

(f) A undcrtnkes to rcpny B a sum of ' Rs.l,OUO 
by five equal monthly instalments, with a. stipnln.tion 
thnt in defaun of payment of any instnlment the whole 
shall become ~uo. '!'his stipulation is not by wny of 
penalty and the cont•·aet may ho enforced accqr~ '1g 

to its terms." f 

S1'A'l'EME.NT OF OBJECTS AND REASONS . . 

T.EIE intention of this Aet is not to interfere with tho freeclom of contract where consent is ft·ea and 
parties oontract on 'a footing of equality, hut to give the Courts a "~d~r _di~in-etion in dealing with certain 
ine<J_uitable oontracts whereat present their powers appear to be unduly !muted. 

Notes to Clausos. 

Olattse 1 (.1).-As the propo~ed .Act will not of itself invali~late any ~ontract oo_retoforc made but will 
merely confer an increased equit.'\blc jurisdiction on the Courts, It seems rtght that. It should apply to all 
suits instituted o.fter the commencement of the Act even thon!\'h the contract whiCh form.s the subject o~ 
litigo.tion was entered into before the commencement of the AcL 

Clause 2._:.'l'hc foumL'\tion of the existing rules as to undue influence is the fact tho.t the po.rties do 
11ot contrn.ct on a footing of equality and therefore that the consent is not free. .But the existing definition. 
of "undue influence '' in section 16 of the luclian Contract Act, 1872, is merely an enumerat ion · of -two 
<'ommon clo.ssca of cases of undue inHuenec and not a sta,tcmcut of. the principle on which tho.;e case3 depend . 

. The objeet of sub-section (1) is to state the gener,,) princivle which governs the law of undue influenco 
without eoJ!fining it to the cases specifically·eunmemted. 

It is obvious tlmt the person who is in a position to exercise undue iuflucnce over another may or may 
not have exercised it in fact. But it seems right that, 'y)lerc the parties do not cqntrl:!~t on a footincr of 
equality, the party who is in a position to dominate the other should be callec1 on to show tlmt he has "'not 
tnken advant.'\ge of his position. This is the object of sub-section (3), which will enahlc the Cqurt to "'O 

behind the letter of the contract and inquire into the ~\~bst:mLio.l fairness of tho whole tm.nsaction. . "' 

. ?laus~ 3 ·-:-Wh~re the Co~ut _finds as o. fact that ~ndue influence has been e.xercised, it is necesso.ry to 
gn'e 1t a wtde d1scretmn to qo JUSttce between the pa_rt10s. lf the contract has not been performed on either 
side, it will be sufficient for tho Comt to set it aside absol)ltely; but, where the contract has been performed 
j)artly by either or both of the parties, it is cleat· tlmt, by merely setting aside the coQt~·:wt, the po.rtics 
:annot be restored to . t_heir ori,ginal position. I_t .is. the_re£ore n~ces~ary to arm the Court with powers t<J 
1mpose terms o.nd conditiOns so as to do complete JustJc~ m the case. The new clause 19.A which it is 
proposed to add to tho Indio.n Contract .Act

1 
1872, is intended to effect tqis object. 

Clause 4-- Section 7 4 of the Indian Contract Act, 1872, o.ppears to have been intended to abolish the 
highly technical distinction of English law between penalty clauses and clauses stipulntico- for liquidn.ted 
•lamages, but, owing to the language employed, divergent views have been taken by the Courts as to the 
en~.es cover(l(~ by tho section. It seems dcsira'Lle. tho.t a liberal constl·uction should be placed on the equit
n.blc powers mtended to be conferred by the sectwn and therefore the lano-uacre of the section has been 
amplified so as to make it apply in terms to all stipulations by way of perio.lty, ~vhethcr the penalty consist!j 
,o£ o. sum named or not. · · 

7'l.r- loth Mn1·ch 189$. (Signed) J. Woonnu r..~. 

J. 'M. 1viA.CPHERSON, 

Secretary to the Govcrnmc;lt ofindi~. '.. 
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LEGISLATIVE DEPARTMENT. 

'rhc following Bill was introduced in the Council 
o-f the ~ovcruor General of India for the purpose 
of makmg J_,aws and Regulations on the 2Jst 
March 1898 :-

No.4 of 1898. 

A Bitt io ?!take 7'rovision.for certain matters 
connected 1oith lnsotvency. 

vVmmus doubts have arisen ns to the extent of 
the power to make i·ules conferred by sections 

11 and 12 15 and 7o o¥ ~be Iudin.u lusolveucy Act, 18 ,~8, 
Viet., c. 21. ancl whc;·cas It J> cxped•cnt to remove those doubts 

and to conlinn certn.iu rule;; which were mooe by 
the High Court or Judicn.ture at Bombay on the 
thirty-first day of July 1878; it is hereby ei.mcted 
as follows :-

1. (1) This Act may be called the Indian 
Short title aml commence· l nsolvcncy Rules Act, 

nrcnt. 1898 ; and 

(13) It shalll come into force at once. 

2. The power to make rules conferred by sec-
tions 15 and 76 of the II and IZ 

Extent of power to mnkc Indian Insolvency Act Viet., c. 21. 
rules uu<lcr tho Indian In· 18,~8, shall be deemed ~ 
sol\'cncy Act, lSlS. include, and to have in-

cluded, a power to make ~ules for tile audit .of the 
accounts of the official o.ssignce, and for paymg for 
the costs of such audit :mel for paying the reason-
able cost~ ami charg·es of: t he oflicial assignee, out 
of the funds in the bands of the official assignee. 

3. The rules mude, in exercise of the aforeso.id 
power, by the High Court 

Confirmation of rules of J udicaturc at Bombay 
mad• on the 31st .July 187d on the thirty-first day of 
by tho Bombay Ht:;h Court. J l 18~18 h b uy are ere y 

confirmed. 

S'J.'.A.'l'EnlENT OF OBJECt'S AND REASONS. 

This Bill is iuteudecl to remove some doubts which havo from time to time arisen as to the extent of' 
the powers of a High Court to frame rules under sections 15 ancl 76 of the Ind:a.n Insolvency Act, 18 ~S 
(11 and 12 V ict., c. 21), a.ud at the same t ime to validate and confirm certain rules which were made by 
the Bombay High Court in 1878 in pursuance of the said provisions. 

Th e 18th Ma,·clt 1898. 

VI-13 

(Signed) M. D. CHALMERS. 

J. 'M. MACPHERSON, 

Secretary to the Govemment of India. 


