Registered No B. 1.

=B

Bombay HHPITHIIIBII Gazrite.

Published by Futhority.

THURSDAY, 3rp MARCH 1898.

= =

a&F Separate paging i8 given to this Part, in order that it may he filed. as o sepurats compilation.

P AT AN
LEGISLATIVE DEPARTMENT.

The following Report of the Select Committee on the Bill to consolidate and amend the law relating
to Criminal Procedure was presented to the Council of the Governor General of India for the purpose of
making Laws and Regulations on the 18th February 1898 :—

‘WE, the undersigned, Members of the Select Committee to which the Bill to consolidate and amend
the law relating to Criminal Procedure was referred, have considered the Bill and the papers noted in the
list appended, and have now the honour to submit this our Report, with the Bill as amended by us aunexed
thereto.

2. All the amendments proposed by us are printed in antique type. Of these a large proportion are
merely verbal and do not call for explanation or comment. All the more important are detailed in the
following paragraphs of this Report. :

3. Clause 4. Definitions.—We have omitted the proposed new definitions of “*accused,” “ Court of
Session’’ and  trial .

< Complaint.”—We have restored this definition to its origmal form, and amended the definition of
“«offence ” 5o as to make it cover acts on which proceedings under section 20 of the Cattle-trespass Act,
1871, may be founded. :

« Judicial proceeding.”—We have added the words “ on oath’” in this definition, because the power to
take evidence on oath is the characteristic test of judicial proceedings. We have omitted the mew
words providing for consequent proceedings which the Bill as introduced proposed to add to the definition,
as they appear to be too wide. On the other hand, we have altered the word “means” at the commence-
ment of the definition into ¢ includes > and have thus given the Courts a certain latitude of construction.

« Pleader’—At the suggestion of the Bengal Government we have restored the definition as 1t is in
the Code.of 1882. )

4. Clause 9.—We have inserted here as in a more appropriate place sub-section (2) of clause 269 and

sub-section (3) of clause 193 of the Bill as introduced.

5. Clause 10.—In sub-section (2) we have altered the limit of time from three months to six
months to meet 2 suggestion of the Bengal Government.

6. Clause 14.—We have added a provision to sub-section (9) to enable Special Magistrates to be
appointed for a term only. This will empower Local Governments to appoint Special Magistrates on.
probation and also to make appointments to meet temporary emergencies. .

7. Clause 17.—We have recast sub-section (4) so as to provide for urgent uppqu:_ntions being dit-
posed of by the District Magistrate in the frequent case where there is no Additional or Assistant
Sessions Judge for the division in question.

viI.—T7
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8. We have omitted clause 20 of the Bill asintroduced, on the "GP"‘esmﬁt‘f‘gon &fe l}l; Sv:g 8:.01“3,
Government: that the provision has now become obsolc_are {md is.no longel‘ 16(_1““2 Nowing clauses.
up clause 18 into two, which will prevent any alteration in the numbering of the following

9. Clause 21.—The Government of Madras recommend that all Pr.esiden‘cy Mug.s'ru_tgi fhsogi(l ,\).
be subordinute to the Chief Presidency Magistrate in the like manner as, in a district, ;\llnglsl '1:;3 i
subordinate to the Distviet Magistrate. This appears to be so_und in principle, und't 10 ct dtl s rr‘:'ll\'c
stands enables tho Chief Presidency Magistrate, with the sanction of the Local Gover nmen b 0 s
rules on this footing. We arc informed, however, that in Calcutta the Presidency Magistrates ? S
considered as subordinate to the Chict Presidency'Mnglstra_te. If this be so, we h_uvc no dot}bt tha :
Local Government in sanctioning rules under this clause will pay such regard as it thinks right to any
existing practice. ; :

10. Clause 25.—We have added to the list of ez ofiicio Justices of the Peace, Governors, Licuten-
ant-Governors and Chief Commissioners. i | )

11.  Clause 29.—We have omitted the proviso to this clause and specified in" the sccond schedule
the respective Courts by which offences under other laws are triable. s 10

12. Clause 30.—Wo have amended this elause so as to mako it capable of ‘uppllcatgou to {;.”. ‘1]'011({
regulation provinces, We have further, on the recommendation of the Punjab Government, authorize
Local Governments to invest first class Magistrates with powers under the clause. .

13. Clause 31.—In accordance with the recommendation of the Judges of the ]}ombn.y I‘I]gl!
Court, we have dispensed with the necessity for confirmation of senteunces passed b.y )\S!?]Shll.\.b ig_gssaon;s
Judges where such sentences exceed four years. For the most part s.uch confitmation is suu]l)y &
preliminary to an appeal and interposes a useless formality which delays the hearing of the appeal on
the merits. :

14.  Clause 34.—Similar considerations apply to the confirmation of sentences passed by specially
empowered Magistrates. We have therefore dispensed with such confirmation.

15.  Cluuse 35.—On the recommendation of the High Court, North-Western Provinces, we hav(?
empowered Courts in India, as in England, to pass concurrent, as well as consecutive, senteuces of
transportation and imprisoument. The effect of this change will probably be to mitigate sentences
and at the same time also to discourage frivolous appeals. We have also omitted the first of the
proposed illustrations to this clause, as we think itmight give rise to difficulties.

16. Clause 40.—We have omitted the sllustration to this clause, as wo think that in the case
proposed to be covered by it the officer should be re-appointed.

17.  Cleuse 42.—We have omitted.sub-clanse (¢), as we think the matters for which it proposed
to provide are sufficiently provided for by sub-clause (4) of this clause and Chapter 1X.

18. Clause 54. We have omitted the proposed sub-section (3), as we consider that the matter
can best be dealt with by local legislation relating to chaukiddrs and village-policemen, .

19, Clause 61.—We have omitted the proposed sub-section (2), as vavious difficulties have been
pointed out in connection with its provisions.

20. Clause 83.-—We have omitted the proposed sub-section (3), as we consider that the poiwers
in question should only be exercised by the Commissioner of Police in Presidency-towns.  Similar
consequential alterations have also been made in clauses 85 and: 86. :

. 2L Clause 88.—We have omitted sub-section (8), as the trial of what is practically an interpleader
suit in & Criminal Court might give riso to difficulty. e Ay

22, Clause 103.—Weo have added a new sub-section (4) so as to provide thai where a person is
searched under a search-warrant he shall be entitled to a list of all things taken from’ him.

23, Clause 107.—We have amended this clause. As it stood, proceedings could vot be taken
against o person outsida the jurisdiction, although he might be instigating a breach of the peace within
the jurisdiction, but, assuch estended power requires careful exercise, we have provided that the
powor of taking: action in such cases shall only be exercised by Chicf Presidency or District Magis-
trates, ' wi :

We can find no reason for conferring ‘powers under sub-section (3) of this clause (formerly clause 108),
which: relates to inferior Courts, on Courts of Session and High Courts ; so we have limited the sub-section
to Magistrates not empowered to act under sub-section (1).

. 2% Clause 10S. We have inserted as clause 108 the clause of which notice was given by the G;)vern-
ment on the 21st December last. Tn inserting it we have made the following modifications : — - ¢

- We have confined the jurisdiction to Chief Presidency and District Magistrates and to especially -
empowered Presidency and First Class Magistrates, and we 'l);ave provided that{’;;he bond may bg Rexi‘l?lg
without sureties, e _ Rty : BRI

~We have cut out the reference to “ obscene matter,” as we think that that is sufticien:
by the ordinary law? We have explained the reference to *seditious matter 2 by reference
- of the proposed new Section 124A of the Indian Penal Code, and we have included matter
' ’;g;g proposed new Section 153A of that Code. 4 : o

We have cut out the reference to “ defamatory matter” as that term is n;uehvtoo wide, aﬁd after

'i'is‘i‘deration we have substituted the words any matter concerning a Judge which amounts ey

tly provided for
to the provisions
pumshable vnder
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intimidation or defamation under the Tndian Penal Code . The term “Judge” will, of course, have the
leeanmg assigned to 1t by the Indian Penal Code. This perhaps does not protect all the public officers
who, we think, are entitled to protection, but it is difficult to draw any other satisfactory line.

F “We have considered the question whether these orders should be subject to appeal or revision, and
Al have come to the conclusion thas they ought to he subject to revision, as the High Court can then act
of 165 own motion as well as on the petition of the party aggrieved. In case there should be any doubt on
the point, we have provided in clause 439 (6) that all’ orders under the Code (not expressly expected)
made by an inferior Court shall he subject to revision by the High Court.

25. Clause 110 —We have added the offence of habitual cheating to sub-clause (), we have-omi tted
sub-clause (¢) as unnecessary, and we have substituted a more specific provision for sub-clause (f) [UO“"
sub-clause (¢) ], which scemed dangerously wide.

3 ;')b Clause 118.—'The proposal to substitute police supervision for giving security has received
\El )] ltt;lo supp;)rt from any quarter, and has heen strongly condemned by the Government and High Court
of the North-Western Provinces. We have therefore omitted sub-section (2) of this clause.

27.  Clause 124.—We have re-drafted this clause in accordance with sugaestions from Bombay.

0 - r . . S 1 i I
| 28. OClause 131.—We are of opinion that the proposed cXtension of the powers contained in this
clause to oﬁ'{cers of volunteers is undesirable for the reasons stated by the Government of Bengal, and have
therefore omitted the reference to volunteers. :

29. Clause 139. —We have after consideration restored sub-section (2) of this clause to its original
form, as on the whole it seems to us to be better that the verdict of the jury should be final.

'30 Clause 145, —As the law stands at present, the date of the order under sub-section (1) of this
clause is taken as the eritical date for the purpose of determining actual possession. This appears to give
an unfair advantage to a person who has forcibly dispossessed another. But difficulties arise when the test
of actual possession at the time of the institution of the proceedings is departed from. We think that the
proviso we have added to sub-scetion (4) goes as far-as is possible to meet the evil in question without
l(ljnvolf\;'mg the Magistrate in an inquiry into title or right to possession, which is the function of a Civil

ourt.

3L, Clause 157.—We have omitted the proposed addition to this clause as unnecessary.

- 32, Clause 150.—We lave omitted the proposed proviso to this clause, as we think thaf the question
of the attendance of parda-nashin ladies may be left to castom and controlled by exccutive orders.

33, Clause 151.—We have amended this clause by reverting to the law as it stood under the Codes
of 1861 and 1872. Under those Codes a person examined by a police-officer was bound to answer all material
questions, but was not Liable to be prosecuted for giving false evidence in respect of his answers under section
193 of the Indian Pepal Code (see I. L. R, 7 Cal., 121 and 10 Cal., 405). It seems to us unfair that a man
should be liable to be conv.cted of “giving false evidence on the strengbh or by the aid of a statement
supposed to have been given to a police-officer, but which is nos given on oath, which he his not signad, and
which he has had no opportunity of verifying. Such statements may be hurriedly taken down as rouch
‘notes; the police-officer is not trained in taking evidence, and the notes are often faived out by another
officer. They bear no resemblance to depositions, and ought to have no weight as such attached to them.
We'are aware that there are imconveniences in abolishing the direct liability, for giving false evidence to the
police, but the balance of expediency seems to us to be in favour of the old Taw. ~‘I'hs provisions of sections
202 and 203 of the Indian Penal Code appear to us to afford a sufficient safeguard against false informa-
tion. : j

34, Clause 162.—This clause, as drafted, proposed to affirm the decision of the Allahabad Hich
Court, which was in conflict with the decision of the Caleutta High Court.  The Governments of Bengal,
the, North-Western Provinces, Madras, Bombay and Burma and most of the authorities consulted
approve the-decision of the Allahabad IMigh” Courf, hut the question involved (nmnely, whether tho
accused is entitled to inspect statements taken down by the police under section 151) is full of difhiculty.
In the first place, it is essential in the interests of public justice that the sources of police informationshould
be kept secret.  If the names of informers or detectives and the nature of their information be disclosed,
the detection of crime would be seriously crippled. In the second place, it is unfair to a witness that
his evidence shculd be discredited on the strength of an alleged statement made o a policeman, whiely
he may have liad no opportunity of verifying or correcting. Such statements must necessarily b often
taken down hurriedly and may be incorrectly copied out. Thoy are not taken down as depositions, ov
with regard to the rules of evidence, but merely to aid the police in the course of their investigation,
But, in the third place, it may be most ill)pgl‘f:xllt fu_l' tho u(:cuic(l. to show that a witness cn,llc(_l for the
Pivosecution is telling a story substantially dl'ﬂerent, from t.lu'._t, wl{xch he told when 'hr.-st questioned by
thie police. We have endeavoured to rc_:couclle tllgsc cunlhctnpg interests by reverting to.t-he. langnage
of the Codes of 1861 and 1872 and adding a proviso, corwpelling tho Cuurt, on the applicatiou of the
accused, to refer to such statements and then e'lnpow'ering ib 1n its discretion to allow him t'o have

“ copies of them. We tken provide for the mode in which these statements are to be nsed. It is clear
that a witness ought not to have his eredit impeached ou the strength 6f a statement alleged to havo
been made to a pBli‘ceman unless and until it is shown that he has made that statemént.

35, Clause 167.— It has been held by the High Court of Madras that the clause does not cou-
template remands for successive periods of fifteen days. We think this*decision is right and have put
in words to make the point clear. Any further proceedings should be taken under section 344.
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36. Clause 169.—We have omitted the proposed sub-section (2), as We thinle that the pomt is
sufficiently covered by clause 173 (3).

37. Clause 174.—On the suggestion of the Government of the North-Western Provinces, wehave
omitted the proposed new sub-section (6) as unnecessary. : i

38. Olause 181.—On the recommendation of the High Court, North-Western Provinces, we have
made provision in this clause for the Court by which the offences of kidnapping and abduction many be
inquired into or tried.

89. Clause 191.—We have recast this clause so as to make it clear, first, that the accused sh'an
be informed of his right to be tried by another Court; and, secondly, that if he elects not to be tried
by the Magistrate, he must signify his election as soon as possible.

40. Clause 194 (2).—Tho practice and procedure relating to criminal informations differs in may
respects from the ordinary procedure laid down by this Code, as, for example, by dispensing with the
prelimivary inquiry before Magistrates. Now that the provisions of section 144 of Act X of 1875 aro
included in the Code instead of being contained in a separate Act, it is desirable to show that they are
not subject to the general provisions of this Code. We have therefore prefixed the words “ Notwith-
standing anythiug in this Code contained ”” to this sub-section.

41. Olause 195.—We have, after consideration, restored this section to its original form, adding
provisions to explain the ambiguous expression “ the Court to which appeals ordinarily lie.”

49. Olause 196.—We have added to the list of offences which can ouly be proceeded against
ander the order of the Government offences under sections 108A, 153A and 505. The two latter
offences resemble in substance offences against the State, and offences under section 108A: involve
questions affecting foreign States. J

43. Clause 202—We have substituted the words “is not satisfied as to the truth of a complaint >’
for “ sees reason to distrust the truth of a complaint’’ in this clause in order to give a little further
latitude to the Magistrate’s discretion.

44, Clause 222.— We have inserted the proposed sub-section (3) of clause 234 in this clanse and

have added a qualification to prevent the charge being framed in so vague a manner as to embarrass
the accused.

45. Clause 226.—In accordance with the recommendation of the Calcutta High Court, we haye

omitted ‘the proposed sub-section (2), as the point aimed at appears to be sufficiently covered by
clause 537.

46. Clause 250.—We have inserted a heading to this clause to show that it applies to proceedings
under the following Chapters as well as under Chapter XX. :

47. Olauses 956 and 257.— After careful consideration we have adopted the redraft of theso
clauses suggested by the Judges of the Calcutta High Court. Even under these amended clauses, the
right of cross-examination may be abused and witnesses unnecessarily harassed ; but we think, on the

whole, that the possible abuse of the system does not justify ws in making any severer restriction on
the existing right of the accused.

48, Clause 260.—We have included in sub-section (Z) the offence of dishonest misappropriation of
property under section 403 of the Penal Code. :

49. Clause 292.—Wo have restored this clause substantially to the form which it had in'the Code
of 1872 and in the High Courts Criminal Procedure Act, 1875. We think that the right of reply should
depend on the fact whether the acoused does or does not produce evidence. '

50. Clause 310.—We have omitted the proposed new clause (c) as unnecessary.

51, Clause 320.—The definition of “ Judge’’ given by the Indian Penal Code is too wide,-as it
would include Honorary Magistrates and other persons not intended to be exempted from serving on juries.
We have therefore limited the exemption to salaried Judges, whose public duties occupy their whole time
We have also made express provision for the exemption of legal practitioners in actual practice. They are
exempt in England, and, Local Governments have already exempted them in many parts of India.” We
think the exemption should be universal.

52. Clause 322.—On the recommendation of the North-Western Provinces High Court,

provided for the local publication of extracts from the jury-list instead of the whole list. TG

63. L—S8pecial Provisions Jor High Court.—A question was raised in connection with the;
whether the provisions of clause 275 relating to juries in Sessions Courts should not be extend:; 21:11:}&::
High Court. We consider, however, that any alteration in the existing jury laws raises far-reachido:
questions of great difficulty upon which it is beyond the province of this Committee to enter. \

54. Olause 345.—We have omitted the proposed references to sections 428, 429 and 430 of the

Indian Penal Code in sub-section (2), as many objections have been raised to . :
sections compoundable. g I making offences under these

55. Clause 876.—We considered a suggestion of the Calcutta High Court ;
is sentenced to death and the other accused 1gs sentenced to transportatio% only, thetgz%ﬁ“sz?‘:ldoﬁ: accused.
to inquire 1nto the facts of the case 8o far as relates to the latter. We think that the law should g: ]POWG\
" it stands, as the Court can always communicate with the Local Government if it thinks that th i
‘on the’accused not sentenced to death should be remitted cr reduced. Shgiience



Parr VI THE BOMBAY GOVERNMENT GAZETTE, MARCH 3, 1898. a1

56. Clanse 350.—We have omitted this clause in the Bill asintroduced, as for reasons already given
under clause 31 we think that the appeal should lie at once without the intermediate formality of confirm-
ation. We have substituted a clause providing the procedure to bz followed when a Magistrate not
emaowered under clause 562 is of opinion that a first offender should be dealt with under that provision.

57. Clause 888.—We have recast the proposed new sub-seztion ('2) so as t0 enable a Court at once to
pass sentence of imprisoniment where a person ordered to pry money fails to enter into a bond undertaking
to appear if the money is not paid or recovered by distress.

58, Clause 391.—We have altered the proposed new sub-section (3) in accordance with the suggestion
of the North-Western Provinces High Court.

59. Clause 892.— A question has heen raised as to the meaning of the term by way of school
discipline ” in this clause. 'We have omitted the term and empowered the Local Government to provide
for the whipping of juveniles in such manner as they may think fit.

60. Clause 399.—We have amended the drafting of the proposed new sub-section (3) to make its
meaning clearer.

6L Clause 408.—We have recast the first proviso [now proviso (4)] to this clause to bring it into accord
with clauses 31 and 3+ as proposed to be amended by us. We have also provided that, when any person is
convicted by a District Magistrate for an offence under section 124A of the Indian Penal Code, the appeal
shall lie direct to the High Court. 1In the case of a Chief Presidency Magistrate this is already provided for.

62. Clause 411.—Our attention has been called to this clause, which confers on all Presidency
Magistrates, whether stipendiary or honorary, final powers six times as great as those of a Sessions Judge
or Distriet Magistrate. Outside of Calcutta, we believe that Presidency Magistrates are all stipendiary
Magistrates, but we are informed that in Calcutta there arve over 100 Honorary Presidency Magistrates,
many of whom have no legal traiming. 'We do not think it right that these extensive powers should be
exerciseable by non-stipendiary Magistrates, but, as there appears to be difliculty about differentiating their
powers from those of stipendiary Magistrates, we have substituted three months for six months as the
amount of the maximum sentence which can be given by any Presidency Magistrate without appeal.

63. Clause 431.—We think that an appeal against a sentence of fine should not abate by reason of the
death of the accused, because it is 2 matter which aifects his estate. We have accordingly excepted this
case.

Gt Clause 435.—We have restored this clause to its original form except that we have included in
sub-section (3) proceedings under Chapter XIT.

65. Clause 437.—We have restored this clause to its original form, as the proposed addition might
give rise to difficulties.

66. Clause 43S.—We have added a sub-scction to enable an Additional Sessions Judge to exercise :

the power of a Sessions Judge under this chapter in cases transferred to him by the Sessions Judge.

67. Clause 439.—1In accordance with various suggestions made we have modified sub-section (5) of
this clause by providing that a party who is entitled to appeal and does not choose to exercise his right
ghall not be entitled to apply for revision. This will not interfere with the right of a revisional Court to
interfere of its own motion where it is of opinion that substantial justice has not been done. We have
also, as noticed above under clause 108, added a saving [sub-section (6)] of the general right of revision.

6S. Clause 465.—We have omitted the proposed new sub-section (3) to which objection has been
taken.

69. Clause 476.—We have omittel the proposed new sub-section (3) as the matter can more con-
veniently be dealt with in clause 537.

70. Clause 450.—We have omitted the proposed reference to section 174 of the Penal Code as we
think that the procedure of this clause should be confined to offences committed in the presence of the
Court. .

71.  Clause 4S7.—We have omitted the reference to Presidency Mq,gistrates in phis clause a3 they are
now sufliciently numerous to prevent any difficulty arising if the clause is made applicable to them.

792, Clause 503 —1t may be inconvenient that a Resident in 2 Native State should himself be
required to take evidence on commission. We have therefore provxdf‘d by a new sub-section (4) for the
delegation by him of his functions to an officer who has not less than first class magisterial powers.

73, Clause 507.—Various High Courts have }leld th_at the depositions'taken \u}der t.his chap_f,er e
on¥ 'evidencein the Court from which the commission issued, and that if the evxdpr_mc Is required in
another Court a fresh commission must issue. We-have therefore provided that depositions may, subject
to certain qualifications, be received at subsequent stages of the case.

74. Clause 512— The Bombay High Court have suggested that the provisions of this clause should
Lie extended to cases where the offender is unknown and should not be confined to cases where he has abscond-
«l. We think, however, that a distinction should be drgx.wn between the two cases, and therefore in adopt-
ing the Bonbay High Court’s suggestion we have provided that this procedure gball only apply to cases of
areat gravity, that it should only be put in force under an order of the High Court, and that mere delay,
gxpeuse or incon venience in obtaining the presence of thedeponent should not be sufficient ground for making

the deposition evidence against the person subsequently accused.
vi—S8
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or final” ptoposgd' to be
ard to the proyisions Ox
Courts, but which directs
t the carliest opp'gr-

75.  Clausc 537.—We have omitted the words ¢ whether interlocutory
inserted after the word orders,” as we think they are unnccessary, having reg
clause(@). We have added an Explanation which does not fetter the discretion of the
their attention to the question whether objections for want of form have been taken a
tunity, This seems obviously right.

A : on
76. Clause 544.—The Bombay Government have suggested that restrictions s}xou\d he ;ﬁggszilause
the payment of the expenses of witnesses who are unecessarily summoned. We $hinlc that, Zh'ht further
stands, the Local Government has full power to provide for such a matter by rule and therefore the
legislation is unnecessary.

77. Clawse 550.-~We have inserted a new clause after clause 549 giving police-officers ex{];;’%ss ?ﬁ:ﬁi '
to seize property which they suspect to havo been stolen. This power 1s assumed in bclf"“sg ]ldw’inff the
prescribes the procedure to be followed with respect to such property when seized, but, 050 =
precedent of section 81 of the Calcutta Police Act, 1366, we think it is better to give the power expressly.

78. Cluuse 556 (as re-numbered).—We have added words to the Ezplanation to this cl:uusiz to a.ﬂl':(l;lm
a decision of the Allahabad High Court that a Magistrate is not disqualified from trying a case 'me-on):
because he has had a local view. Of course, there may be other reasons arising out of his pxevxlouﬁ ¢
nection with the case which might render him unfit to try it, bub these are left untouched by the elause.

79. Clause 557 (as re-numbered).—We have added a clause providir_lg thaf} plcn(}ers' should 1}01: lsﬂ:
as Honorary Magistrates in presidency-towns or districts in which they practise their pr_otcssxon.' Ap elzzc er
who has retired or is not engaged in practice in the district is often. obviously the htpesb pexso‘u %3 eln.
Magistrate, but it is clearly wrong tbat a pleader should be alternating between practice and t‘.le ench,
acting one day as a Judge and another day as a pleader in the same Co_urb. .Of course, if he were afl’)pm.pt-
ed to act in a stipendiary post, he would necessarily give up his practice while so acting and no olg]ecﬁlon
would arise. Having regard to the existing state of things, we have not gone so fu}' as 131\0 El'lghsh aw
relating to solicitors (Justices Qualification Act, 1871, 34 and 35 Vict., c. 18), which disqualifies them
from being Justices in any county in which they act. We have merely provided that pleaders shall not
sit while in actual practice.

80. Clause 562 (as re-numbered). Iirst offenders.—We have sltered the drafting of this clause to
provide for two points. First, we think that these powers may be exercised by all Magistrates of the first
class and by specially empowered Magistrates of the second class. Secondly, we h:wg indicated the
procedure to be followed when a Second Class Magistrate or a Third Class Magistrate who is not empower-
ed considers that an order should be passed under this section.

81 Clause 5638 (as rc-numbored).—We have re-drafted this clause, as we propose to confine the
exercige of the power of arrest to the Court having power to pass sentence, and not, as in England, to give
power to any Magistrate to order the arrest of a first offender for breach of the conditions.

82. Clause 565 (as re-numbered). Habitual offenders.—In view of the strong objections that have
been made to police-supervision, we have recast these clauses. In place of an order for police-supervision
we propose to substitute an order simply requiring an habitual offender on release to give notice of his
intended residence to the police ; and we have empowered Local Governments, with the sanction of the
Governor General in Council, to make rules providing the manner in which notice of residence or change of
residence is to be given.

83. Schedule II—We have considered the proposal given notice of by the Government to make
offences under section 124A. of the Penal Code triable by Presidency Magistrates or Magistrates of the
first class. We think it better to confine the jurisdiction in such cases to Chief Presidency and District
Magistrates, We have, as already noticed, guarded this new jurisdiction by providing for an appeal to
the High Court. » !

84. We have placed offences under section 153A of the Indian Penal Code on the same footing as
offences under section 505 of that Code are at present, except that we have taken away the jurisdiction of
Second Class Magistrates.

85. We have altered the Courts by which offences under section 211 of the Penal Code are triable,
empowering Presidency Magistrates and Magistrates of the first class to try cases punishable with
imprisonment for seven years or upwards.

86. On the recommendation of the Punjab Government, we have extended the power to try cases
under sections 865, 369, 377, 382, 401, 435, 440, 465, 468 and 471 of the Penal Code to Prasidency
Magistrates and Magistrates of the first class.

87. The publication ordered by the Council has been made as follows : — \f\‘\
' In English.
Gazette. Date.
Gazette of India > ..« 24th October 1897.
Fort Saint Georgo Gazette w ... 16th November 1897.
Bombay Government Gazette -« 4th November 1897.

Calcutta. quette «»» 3rd November 1897.
North-Western Provinces and Oudh Government Gazette ... 30th October 1897.
Punjab Government Gazette «  28th October 1897.
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In Lnglish.
Gatzette. Date.
13th November 1897.
30th October 1897,
13th November 1897,
1st December 1897.

Burma, Gazette o
Central Provinces Gazette
Assam Gazette

Coorg District Gazette

Sind Official Gazette ... .:. ¥ 2nd December 1897,
In the Vernaculars.
Piovince. Language. Date.
Bombay Marathi (Not reported.)
Gujarathi (Not reported.)
Kanarese (Not reported.)
Bengal Bengali e we 218t December 1897.

North-Western Provinces and

Oudh Urdu <« (Not reported.)
Central Provinces Hindi 1st January 1898.
Assam Bengali s 8th January 1898,
Coorg Ranarese (Not reported.)

AMarathi o we (Not reported.)
Sindh Sindhi (Not reported.)

88. We do_ not think that the measure has been so altered as to require re-publeation; and we
vecommend that it be passed as now amended.

(Signed) M. D. CHALMERS.
(S C. M. Rivaz.
() R. M. Savanvk,
(Pige D -BISHAMBARNATILF
() C. C. STEVENS.

(€ 57 H. T. Prinsep.*
(i) J. D. LATOUCHE.

The 16tk February 1898.

I sign the Report subject to the following observations : —

Section 10S.—This is a most objectionable section. Simply on information, which may or may not
be true, any person, alleged to be disseminating or attempting to disseminate, or in anywise abetling the
dissemination of, seditious matter or'any matter the publication of which is punishable under section 153A,
may be required to give security for good behaviour, and on failing to give such security may be rigorously
imprisoned. This section should, therefore, be omitted. If it is, however, retained, it should not be put
into force without previous Government sanction ; all orders made under it should be subject to appeal to,
and revision by, the High Court ; the period of security should be reduced to one month and sureties
should not be required. A

Section 145, clause (4), proviso.—On re-consideration T reserve my opinion until discussion in Council.

Sections 162 and 172.~-I believe these sections, as now modified, will do. But I reserve my opinion
regarding them.

Section 275.—In a trial by jury before the High Court, just as before the Court of Sessions, a majority
of the jury should, at the option of the accused, consist of persons neither Europeans nor Americans. In
all cases both before the High Court and the Court of Sessions the trial should be by jury.

Section 439, clause (5).—This section should be omitted as unnecessarily harsh.

. Section 524, clause (S).—The trial should not proceed beyond the stage at which the accused is called

.o for his defence. The appeal, if final, should not be heard ; the result of the applicationshould be awaited

Sehedule II, column S, section 1244.—The offence created by this section should be heard by_the

High Court and by the Court of Session, and not by any inferior Court. The trial should be by jury.
The rest of the Bill seems to be reasonable. But I reserve my opinion until discussion in Council.

g (Signed) R. M. SAvANI.
The 16th Felbruary 1598.

* Minuto of Disseut appended.

+ 1 have signed subject to the remarks embodied in the Note of Dissont appended hereto,
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I am glad to express my obligations to my Hon'ble Colleagues on the Select Commitice iy l‘ﬂclle
courtesy and forbearance shown by them towards me, in the course of a protracted dlch§? o thabpe d.a. "
from day to day, in connection with the several provisions and amendments in the drafh Criminal Proce m%
Code. They have, however, not been able to agree with me as to some points ; and it is only in respeet o A
them that 1 feel bound to give expression to my dissentient views. \

Clause 108.—The insertion as clause 108 of the clause of which notice was given by the Govcrument
on the 21st December last is, I submit, objectionable. Besides other exceptions to which it is open, the
extension of the powers it confers is not safeguarded by a right of appal to the High Court ; while the
scope of the clause is calculated to bring all Newspapers under a complete control of Magistrates, many of
whom might not he indisposed to give effect to the provisions of the clause upon mere information. It is
desirable also to subject the initiation of proceedings under this clause, if it is allowed to stand in its present
form, to the sanction of the Local Government, which is already provided for prosecutions cither under
section 124A or the proposed new section 153A.

Orders under this clause have no doubt been made subject to Revision by High Court, but that
procedure would place a person concerned rather under a considerable disadvantage, as, under sub-section (1)
of section 439 of the Criminal Procedure Code, the High Court may, i ils discretion, exercise any of the
powers conferred on a Court of appeal by certain scetions specified therein. Besides, as a matter of prac-
tice, the High Courts are generally not disposed in the exercise of their Revisional powers to go into
questions of appreciation. of the weight of evidence.

Clause 162.—This clause, as drafted, substantially affirms a recent ruling of a majority of the Full
Bench of the Allahabad High Court, which I understand is in conflict with the decisions of the Calcutta
High Court.

As the proviso attached to sub-section (Z) of section 162 stands, it would, I think, be difficult, if not
impracticable, for an accused person to prove a statement alleged to have been made to a Policeman, unless
or until such person were to call the Policeman himself as his own witness.

Such a step would ordinarily prove dangerous to the defence of an accused person, as a policeman,

being in the attitude of a Zosfile witness, might on cross-cxamination depose to matters tending to preju-
dice the defence seriously.

Ciause 172 (2).—In this sub-section (2) the words “ dut {o aid i in such inquiry or trial > should be
climinated. It is not just that a document, forming a part of the “ Brief > for prosecution, should be per-
mitted {o be looked into by a Court conducting an enquiry or a trial, in absence, or without the knowledge,
of ]ugl accused person, when he or his agent can have no access to such a documeut, it being a “ sealed book ”’
to him.

Clause 439 (5).—This sub-section (5) tends to deprive the accused "of the benefit of double remedy,
which has been allowed to him under the existing law. It is rather unreasonable that while the High
Court is to exercise, on its own motion, the power of Revision, even in a case of this description, the party
aggrieved is denied the right of moving it for the same purpose.

Clause 626 (S).—The propozal for conferring on the trying Magistrate the power of rejecting. an
application for leave {o move the High Court for the transfer of a case is not a sound ome. I ma; be
allowed to invite the attention of the Council to the remarks of the Hon’ble Mr. Ilbert on the subject, in
the Report of the proceedings of this Council dated the 25th January 1884. An Application of the Kind
referred to in this clause is ordinavily made by the accused, and very seldom, or I should say rarely, by
the Public Prosecutor or the Complainant. The power conferred upon a trying Magistrate is, T al,)pre-
hend, linble to be abused where his mind is prejudiced with local feelings or like causes.

L Special Provision for High Court.—1 regret T am unable to appreciate the force of the observation
made in the Report in connection with a question raised as to the composition of jury. I see no reason
why the provisions of clause 275 of Criminal Procedure Code, relating to juries in Sessions Court, should
not be extended as well tp Trials held before the High Court in the Presidency-towns. The cxist,'mnr dis-
tinction asto the exercise and application of powers under the jury systemis, to say the least l3mo:t
illogical, if not invidious. B O3 =205

Schedule 17, sections 1244 awl 1534 of Column 8.-—The alteration proposed to be made here, for
making offences under sections 124A and 153A triable by the Chief Presidency or District Ma"‘isémte
isopen toa grave objection. Thereisno question of lending undue eclat or of giving notoriety tq
proceedings in cases of sedition. In absence of a specific provision in the Code, allowing such 'l‘rialys tQ
be held in the mufassal with the aid of jury, it is desirable, in the ends of justice, that pgrsous accused (;'
offences of sedition should be triable by independent Lribunals commanding the confidence of the 10
50 that no cause for any supposed distrust might arise. poopte,

A Hipih Court or Sessions Court allowed to try cases with the aid of j

s - y JA0) § jury or assessors would AL
lie preforable to a District Magistrate, as in majority of instances such Prosceutions are like]yut:) gof'?eir:"t“.
on h:s_mp‘nuu 5 and ordinarily he is t»h.e glnef. lixecutive authority also. If the law of sedition here’g"isa\‘_L
be assimilated to the law of Great Britain, why should not the same safeguards be extended b

the humanity of the law allows there ? here which

ra

The Code provides remedy in such cases for applying for leave to transfer to, Hie L o
| procedure is attended with difliculties against which an accused person would have oto I\lz%xlxltc(u)sm? I
| fto his disadvantage. » Presumably
| o e e A
T would reserve my opinion as 1o onc or two points.
The 16th February 1898,

(Signed) BisnaMBAR Narm,

5 L . -
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I sign this Report with the following reservations :— %

I disapprove of scction 115 (4), proviso. The object of this can in my opinion be abundantly attained
under {he present law. It is distinctly an alteration of that law in respect of the power that 1t proposes
to confer on a Magistrate, while no opportunity has been given to local Governments or High Courts to
express their opinion on this amendment. And all these authorities except the Local Governments of
Bengal and Assam, have approved of the present law as emphasized by the Bill. . Lastly, it is a very
Gangerous innovation, and it is one that in my op.nion is almost certain to lead %o a practice which 1is
Jtogether opposed to the principle of all trials, and thus will cause disastrous consequences to the party:
against whom such an order is passed. On the other hand, if a Magistrate gives such a party an oppor-
tunity of meefing the case which he may think is primd fucie established, but which I may observe is not
on the issue to which the proceedings have up to this time been directed, the procecdings will cease to have
their summary character, and thus lose their principal recommendation. I shall take an opportunity, on

an amendment to omit this proviso, to explain myself more fully. At present I merely state generally
the grounds upon which I shall proceed.

In respect of the new section 108, as T understand that some of the members of this Commitfee will
move an amendment dizapproving of it, T reserve my opinion in regard to the manner in which this section
is to operate as to the frecedom of action by a Magistrate without sanction of Government and the finality
of his order.

(Signed) H. T. PriNsee.

LisT or PAPERs. -
LPapers relating to the Bill as inlroduced.

From Government, Madras, R. No. 1549, dated 14th October 1897, and enclosures [Papers No. 1].
From Mr. P. R. Desai, Pleader; District Court, Ratndgiri, dated 27th November 1837 [Paper
No. 2].
Fjll'om Government, Punjab, No. 1622, dated 9th December 1897, and enclosures [Papers No, 3].
Eudorsement by Howae: Department, No. 1504, dated 2ith November 1897, and accompaniments
[Papers No. 4].
I"'rom Government, Burma, No. 110-L.—27, dated 4th December 18)7, and enclosures [Papers.
No. 5]. i
I*Jrom Government, Madras, No. 1744, dated 9th December 1897, and enclosures [Papers No. 6].
Trom Government, Bengal, No. 5646-J, dated, 20th December 1817, and enclosures [P wpers No.7].
From Government, Punjib, No. 1689, dated 16th Dacember 18)7, and enclosures [Papers No, 87,
Trom Chief Commissioner, Assam, No. 144-L. & L,—2403-J., dated 18th December 1897, and
enclosures [Papers No. 9].
From Government, Punjab, No. 1742, dated 23rd December 1897, and anclosures [Papers No. 10].
From Chicf Commissioner, Central Provinces, No. 10012, dated 8Uth December 1817, and
enclosures [Papers No. 117.
Note by the Hon’ble Rai Bahadur Pandit Suraj Kaul, C.LE., dated 3rd January 18)8 [Paper
No. 12].
Fl:-lom Chief Commissioner, Coorg, No. 2070, dated 2)th December 1897 [Paper No, 13].
Note by the Hon’ble Pandit Bishambar Nath, dated 5th January 18)8 [Paper No. 14].
Trom Government, Bombay, No. 2, dated 3rd Jannary 1898, and enclosures [Papers No. 15].
From Government, Bengal, No. 19-J., dated Gth January 1898, and enclosures [Papers No. 167.
From the Hon’ble R. F. Rampini, Judge, High Court, Calcutta, No. 37, dated 7ch January 1898,
and enclosure [Papers No. 17]. :
Trom Legal Practitioners Association, Ahquabad, dated 5th January 1898 [Papers No. 18].
From Agent to Governer-General in Baluchistan, No. 34-C., dated 5th January 1898, and enclo-
sures [Papers No. 10]. Sl ot ]
Telegram from Chief Commissioner, Ajmere-Merwara, No. 217-C., dated 11th January 1898
[Paper No. 20]. 3 . 3
From Government, North-Western Provinces and Oudh, No. 64, dated 10th January 1898, and
aclosures [Papers No. 217.
eqdo(q)l[l{]izz LE\lIOILomndum fr]om Home Department, No. 38, dated 12th January 1898 [Paper No. 22].
Trom Government, Bengal, No. 273-J., (_lated 13th J.an.un.ry 18J8, and enclosurea [Papers No. 23].
From European and Anglo-Indian Defence Association, No. 761, dated 12th January 18938
- No. 24 :
[Papﬁ‘lrc}:: -Gzoi':trument, Bombay, No. 269, dated 10th January 189S, and enclosures [Papers No. 25].
Office Memorandum from Finance Department, No. 222-Ex., dated 4th “Jannary 1898, and enclo-
oy No. 26].
s«;;esF[rE ;PeRr:si s ]Hyclerabad, Camp, No. 13, dated 15th January 1898 [Paper No. 27]. g 2
*  From Government, Bengal, No. 452-J., dated 19th January 1898, and enclosurves [Paper No. 287,
Trom Hich Court, Calcutta, No. 212, dated 21sb January 1898 [Paper “vo. 249].
From Government, Madras, No. 83, dated 15th January 1898, and enclosure [Vapers No. 30].
From Government, Bombay, No. 509, dated 13th January 1898, and enclosure [Pupers No. $1]
From Government, Bengal, No. 513-J., dated 22nd January 1898, and enclosure [Papers No. 32].
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From Editor, Khichri Samachar, Mirzapur, dated 18th January 1808, and enclosure s

No. 33]. 898 [P
3ijom Babu Kanye Lall Mukerjee, Vakil, High Court, Calcutta, dated 23rd Janaary 1898 [Paper
No. 34]. y ;
From High Court, Calcutta, No. 235, dated 24th January 1898, and enclosure [Papers No. 35].

From Chief Commissioner, Ajmere-Merwara, No. 266-C., dated 21st January 1593, and enclosul::s

[Papers No. 26]. £/
N :)l,\_l_l]zmorauuum by Pandit Radhakrishan, Pleader, Gonda District, dated 22nd January 1898 [Payrt
No. 37].

Trom Chief Commissioner, Assam, No. 6-L. & L.—288-J., dated 21st Jannary 1898, and enclosure
[Papers No. 38.] ;
From President, Thirteenth Indian National Congress, and enclosure [Papers No. 39].
From Furreedpore Peoples’ Association, dated 31st January 1895 [Paper No. 40].
TFrom certain Mukhtars of Burdwan, dated 28th January 1838 [Paper No. 41].
From Poona Sarvajanik Sabha, No. 8, dated 28th January 1895 [Paper No. 42].
_ Endorsement from Home Department, No. 107, dated 31st January 1898, and enclosure [Papers
No, 43].
Fl;lom Bar Library, Mozufferpore, dated 31st January 1898, and enclosure [Papers No. 44].
Note by the Hon’ble C. C. Stevens, dated 3rd February 1895 [Paper No. 49].
From Bar Library, Barisal, dated January 1898 [Paper No. 46].
From Government, Bengal, No. 832-J., dated 7th February 1898, and enclosure [Papers No. 47].
Note by W. A. Bonnaud, Esq., Officiating Chief Presidency Magistrate, Calcutta, dated 9th Feb-
ruary 1898 [Paper No. 48].
N f‘ljom Turopean and Anglo-Indian Defence Association, No. 772, dated 8th February 1898 [Paper
No. 49].
From Government, Bengal, No. 1-J. T., dated 7th February 1898, and enclosure [Papers No. 50].
From Gya Bar Association, No. 17, dated 10th Febroary 1898, and enclosure [Papers No. 51].
5 Flimn Turopean and Anglo-Indian Defence Association, No. 776, dated 10th February 1898 [Paper
0. 52].

PAPERS RELATING TO THE FURTHER AMENDMENTS PROPOSED TO BE MADE IN TiHE CODE.

From Chief Commissioner, Assam, No. 46-T., dated 31st December 1897 [Paper No. 1].
From Chief Counnissioner, Coorg, No. 3-Camp, dated 3rd January 1898 [Paper No. £].
From Agent to Governor-Geueral in Baluchistan, No. 35-Camp, dated 5th January 1898, and
enclosures [Papers No. 3]. s
From Government, Burma, No. 14S-L.—4, dated 6th January 1898 [Paper No. 4],
From Chief Commissioner, Central Provinces, No. C.-4, dated 10th January 1898, and enclosuros
[Papers No. 5].
From Government, North-Western Provinces and Oudh, No. 109, dated 12th January 1898, and
enclosure [Papers No. 6]. é
I'rom Chief Commissioner, Ajmere-Merwara, No. 208-C., dated 9th January 18)S [Paper No. 7]
From Government, Punjab, No. 80, dated 14th January 1898, and enclosures [Papers No. 8]. ;
From High Court, Calcutta, No. 208, dated 21st January 1898, and enclosure [Papers No. 9]
From Government, Bengal, No. 542-J., dated 22nd January 1898, and enclosure [Papers No..10]
Xrom Government, Bombay, No. 575, dated 21st January 1898, and enclosures | Papers No 11].
From Government, Madras, No. 117, dated 19th January 1898, and enclosures [Papers No -12] :
From Inhabitants of Madras, dated 21st January 1898 [1aper No. 13]. e
II::rom galclzltbutBln;r,b(llutcic} 28th January 1898, and enclosure [Papers No. 14].
rom President, Public Meeting of Inhabitants of Baranagor . { . ]
onclommes [Paa 2. 28] g anagore, &c., dated 2.Mh January 1898, and
S ; St
[Pap£-§o§o.li%{:ﬂ Practitioners Assoc.mtlon, Ahmedabad, dated 29tR January 1898, and enclosure
grom "gg}zils’ Assog:iation, Madras, dated 6th February 189S [Paper No. 17]
" & \pep (34 57 r 3
e r;x;lp Orsl%flo?tixg]t}nssloner, Assam, No. 6-L. & T.— 420-J., dated 7th February 189S, and enclo-

J. M. MACPHERSON,
Scerelary to the Government of India.
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