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& Sepurate paging is given lo this Part, in order that it may be filed as a sepurats compilation,

ISAGIR4A0 A 1l
LEGISLATIVE DEPARTMENT.

The following Report of the Select Committee on the Bill to amend the Indian Penal Code in relation
to Extra-territorial Offences was presented:to the Council of the Governor General of India for.the
purpose of making Laws and Regulations-on the 4th February 1898 :—

W, the undersigned, Members of the, Select Committee to which the Bill to amend the Indian
Penal Code in relation to Ixtra-territorial Offences was referred, have considered the Bill with: the
further amendments in the Penal Code given notice of at the meeting of Council held on the 21st
December, 1897, and the papers noted in the list appended, and have now the honour to submit this
our Report, with the Bill as amended by us annexed thareto.

2. Clause 2.—We have altered Illustration (b) to this clause by making it apply to a Native State
in India. We think it is unsafe to attewpt to define the status of tribal territory in an #llusératzon.

3. Clawse 4.—We have carefully considered the now clause proposed by the Governmeut, and we
have inserted it in the Bill with the following amendments: — 3

(a) For the expression ¢ the Guvernment”’ we have substituted the phrase “the Government
established by law-in British India.” This restores the language of the Act of 1870,
Having regard to the terms of section 17 of the Indian Penal Cede, which defines
« Government,”’ the omission of the words “established by law in British India® might
be held to give an extended meaning to the term “ Government,” whereas it ought to
have exactly the same meaning as in the Act of 1870, ;

(6) We have altered the term of imprisonment from ten years to three, thus restoring the law
of 1870. The term of ten yearsis provided as an alternative for transportation in sec-
tions 121 A and 122 ; but appavently the framers of the Act of 1870, in section 124A,
wished to draw a marked distinction between minor offences and offences of a very
serious character where transportation would be the only appropriate punishment.

{¢) We have omitted the words “or promotes or attempts to promote feelings of enmity or
ill-will between different classes of Her Majesty’s subjects,” and have framed a new clanse
to deal with the offence thereby indicated. It appears to us that the offence of stirring
up class-hatred differs in many iv:qportant respects from the offence of scdition against the
State. - It comes more appropriately in the Chapter relating to offences against the
public tranquillity. The offence only affects the Government or the State indirectly, and

_ the essence of the offence is that it predisposes classes of the people to action which may
disturb the public tranquillity. The fact that this offence is punishable in Eungland as

seditious libel is probably due to historical causes, and has nothing to do with logical
arrangement.
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(@) We have omitted the words “ or ill-will”” at the conclusion of ezplunation 1. The 0,-"1)_11.65':
sion “all feelings of ill-will”” appears to us to be too wide an(_l vague, I.b ls‘onl.y ) )é.l..
feelings of ill-will amount to disloyalty or enmity that they constitute such dx_sa‘l}ectlou asis
contemplated by the clause. A certain amount of ill-will may be compatible with genuine
loyalcy. |

() We hai‘e added cxplanation 3 to make it clear that criticism on the action of Government 1s
not confined to cases in which it is sought to bring about an alteration of what has heen
done. For example, suppose the Government make an appointment which is considered
objectionable. That appointment may be criticised, although the criticism may not have
in'view the cancellation of the appomtment. We have made consequential amendments in
eaplanation 2 to make the language of the two explanations uniform.

4. Clause 5.—The object of framing this clause has already been detailed. In framing it we have
altered the words “ enmity or ill-will >’ into “enmity or hatred,” and we have fixed the maximum punish-

ment af two years’ imprisonment.
¢
We recommend that the clause when passed should he included in section 196 of the Code of Criminal

~ Procedure, so that offences under it should only be prosecuted under the authority or with the sanction of

the Government.

5. Clause 6.—We have inserted the clause proposed by the Government, but we have altered and
enlarged the scope of the ecweption to the clause. No doubt the statements, rumours and reports referred
to are of a highly mischievous character, but, having regard to the conditions under which modern journalism
and the discussion of public questions are necessarily carried on, we think that, when the statement,
rumour or report is pubiished without any criminal intent, it is going too far to require the person who
published it to prove its actual truth. To require such proof might be throwing an impossible burden
upon him, and it should be sufficient for him to show that he bad reasonable grounds for believing it, as, for
instance, by showing that he made due inquiry before he published it.

. The publication ordered by the Council has been made as follows : —
In Bnglish.

Gazette. Date.
Gazotte of India «.  17th October 1397.
Fore Saint George Gazette ... 2nd November 1897.
Bombay Government Gazette - ... ..o 4th November 1897,
Caleutta Gazette oo 3rd November 1897.
North-Western Provinces and Oudh Govermmnent Gazette ... 30th Qctober 1897,
Punjab Government Gazette ... 30th October 1897.
Bunna Gazette e ... 13th November 1897.
Céntral Provinces Gazette ... 30th October 1£97.
Assam Gazette ... 13th November 1897,
Coorg District Gazette ... ... Ist November 1897.
Sind Official Gazette ... 3 . 18th November 1897,
In the Vernaculars.
Province. Language. Dale.
Madras .. Tamil .. 231d November 1897.
. Telugu ««  23rd November 1897,
Hindustani ... <« 23rd November 1897,
Kanarese nee ... 23rd November 1897.
¢ - Malayalam X0 ... 23rd November 1397,
Eonbay ... Marathi oo . 23rd December 1897,
Gujarathi <« 23rd December 1897,
' Kanarese ... 23rd December 1897,
Bengal ... Bengali s 16th November 1897.
Hindi 006 s 23rd November 1897,
Uriya e ... 25th November 1897,
North-Western Provinces and
0"“"‘ s w. Urdu . <+ 20th November 1897.
Punjab ... Urdu -+ 18th November 1897,
Burma g Bx.u'm.ese «+-. 20th November 1897.
Central Provinces ... Hindi . -« Ist December 1897,
Assam . Bengali oo . 27th November 1897,
Coorg ... Kanarese «» 1st December 1897,

Sindh ... Sindhi- e« 25th November 1897,
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7. We do not think that either the original provisions of the Bill as introduced or the further
-amendments in the Penal Code ahove referred to have been so altered as to require re-publication, and we
recommend that the Bill be passed as now amended.

(Signed) M. D. CraLMERS,

i (e C. M. Rivaz.

' ( ,, ) C.C. StEvENs.
(frssa™) H. . M. Jawes.
(e (8) P. Axaxpa CHirpu*
() G. II. P. Evaxs.f
(i) LAKSHMISHWAR SINGH.}

The 31st January 189S.

So far as I know, there never has been any serious doubt expressed as to the true meaning of section
124A now in the Penal Code. No difficulty could arise except upon the view that the eaplanation atrached
‘to the section cannot be read along with it as virtually defining the term  disaffection.” It has thus become
urgent to remove the difficulty interposed by that view. Thisis best met by throwing the substance of
the explanation into the form of a definition as follows :—

“Teclings of disaffection mean all feclings incompatible with a disposition to render obgdience to the
lawful authority of the Government established by law in British India and to support the lawful authority
thereof against unlawful attempts to subvert or resist that authority.”

This, which has come from the Defence Association, I suggested in the Committee and the majority
were against me. By adding to such a definition provisos such as Mr.-Stephen has made part of his section
102 in his “ Draft Cede,” the law will, in my judgment, be elucidated far better than by the proposed
explanations, which I am for omitting as.a necessary consequence.

The proposed words “ hatred, contempt and enmity *” are, in my opinion, the very worst that could be
chosen. Standing by themselves, they are, in the last degree, vague, misleading and obscure. By giving
room for no small amount of fanciful speculation, they cannot fail to prove most hurtful to public interests
by spreading a sense of wncertainty and virtually stifliag all frauk discussion of public questions. | would
therefore score out, from the clause now proposed, the words “to bring or attempt to bring into hatred or
contempt or.” I may also point out that the definition I have recommended would be wide enough to
cover all forms of real giolitical hatred, which should be penalised. T very much doubt whether what is
proposed in the Bill as contained in these objected words is geod or sound law at the present day.

I am for eliminating the penalty of transportation from the section. A study of the history of this
section shows how it is a mistake in the section and how the Law Commissioners, who sat on the original
Draft Penal Code, eriticised it in strong terms. The danger of retaining it has been already ouce exempli-
fied and may be, any day, exemplified again and agatn. The danger lies in its being viewed—as it is too
sure to be by not a few—as the maximum, permissible in all cases except where extenuating circumstances
or other grounds for leniency exist.

I am opposed to the proposed clause 153A as a dangerous piece of legislation and as being impolitic
(among other reasons) by necessitating Government to side with, or to appear to side with, one party as
against another. In my humble judgment it will only accentuate the evil which it is meant to remove.
Tar from healing the differences which still linger, or which now and then come to the surface, it: would
widen the gap by encouraging iusidious men to do mischief in stealth, with the sure hope that the Govern-
ment would come dotwn on such as openly resented. It would have all the repressive effects which the pro-
posed amendments on 124A cannot fail to have, much to the detriment of undoubted rights and useful
work. ,

In clause 503, as proposed to be altered, I would omit the words “or which is likely to cause ”
from each of (), (b) and (c) and substitute the words “and thereby to induce any person ” for the
words ““ whereby any person may be induced” in (/). Iutent being in this, as in 124A, the essence ol
the offence, tae words which I have objected to must of necessity introdace a world of confusion which
might be easily illustrated. They arve bound to operate prejudicially to public.good. It is perhaps
necessary to add, with reference to clause 153 A and the changes in 505, that, whereas the prior sanction
of Government which is prescribed will be something of a guarantee, it will mostly depend on the
strength with which the case is urged by the District Officer; for I fear that, in the face of a strong
representation by the latter, the Government would, naturally and perhaps not improperly, hesitate to
«ake upon itself the responsibility of withholding sanction. The mischief of these sections lies not so
much in the natural results which will follow, as in the unnatural and exaggerated dread they would
undesivably inspire in most cases. In such a result the balance of advantage will #of be on the side of
the public.

(Signed) P. ANAxpa CHARLU.
The 31st January 1898.-

* I sign subject to the objections embodied in my minute of di :

+ I think the words “ tendiog to the disturbance of public tranquillity " or words to that effect might be advantageously insirted
in section 153A,

I Note of dissent appended,
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—————————————

I sign the report subject to the following observations :— ] et
1. T think that, in accordance with the opinion of the majority of t-h_e Judges of thgh a {cfléctq
High Court, it should be clearly stated in section 124A that the intention to prqducc the el 2>
mentioned therein is the basis of the offence. A similar alteration should be made in c'.-cplmmhm]z %
and after the words by lawful means ”* the words “or for the purpose merely of showllng t-ll‘ab theg %
are erroneous but’” should be inserted, and ufter the word “ without » the words the intention Qt £
should be added. As the High Court has pointed out, comments made for such a purpose and wgt]lou,
* the intention of exciting hatred or disaffection are legitimate and allowable. C.rumnal intent is th?
essence of the law of sedition as it prevails in England: 1t should be made quite clear that in all
prosecutions under sections 124A, 153A and 505, the ouus shall lie on the prosecution to prove the
intention in the mind of the accused at the time, or at all events to adduce such evidence as to enable
the Court reasonably to infer the same from his acts. In this asin all other penal cases the accused is
entitled to demand that his guilt shall be fully proved against him by the prosecution beyond all reason-
able doubt. I submit that this class of prosecutions should not be exceptionally dealt with, but that
they should be called upon to discharge the duties which ovdinarily belong to all prosecutions in
eriminal cases, v2z., that the burden of proving the offence lies on them.

2. Having regard to the lJanguago of cxplanation I and to recent judicial rulings on the meaning
of “disaffection ”” it seems to me that the words * brings or attempts to bring into hatred or contemp$
or > are superfluous and may lead to unnccessary difficulties. As regards “hatred’’ I must confess
that I am no better able than is Worcester’s Dictionary to distinguish between the meaning of that
word and “enmity,” the term which is employed in caplanation I. ~As regards “contempt’ the idea
conveyed by that word seems to be fully covered by the rest of the section, unless indeed it is desired
fo give so dangerous an extension to the scope of the section as will enable Government to prosecute to
a conviction persons responsible for those cartoons, skits or other comic productions with which news-
papers and other periodicals not infrequently try to enliven their readers.

3. I think further that the definition of “ disaffection ” in ezplanation 1 to section 124A is far too
vague, and would recommend the adoption in its place of some such definition as that suggested by the
European and Anglo-Indian Defence Association. I quote it here for the sake of convenience : —
‘“Feclings of disaffection mean all feelings incompatible with a disposition to render obedience to
the lawful authority of the Government established by law in British India and to support the lawful
authority thereof against unlawful attewpts to subvert or resist that authority.”

4. The remarks I have made in paragraph 1 with regard to the importance of making the inten-
tion the basis of the offence contemplated by section 124A apply equally to the offence contemplated
hy the new section 153A. It should be clearly stated in the section that mens rea is an essential
ingredient of the offence under section 153A.

5: _Bot.h section 1563A and section 505 when passed should be included in section 196 of the Code
of Criminal Prochure,_ so that offenders. under them should be prosecuted only under the authority
and with the sanction of the Local Government. ]

6. There is_ one more point with ‘regard to section 124 A which has, T think, been overlooked and
which to my mind is of great importance. The section as it stands is far too comprehensive. I
appears to me that some attempt should be made to restrict the discretion of J udges in inflicting punish-
meut. For instance, under the proposed section it is quite possible to punish a Jjournalist ora )ul;]ic
speaker who is only guilty of using indiscreet langnage calculated at most to give rise to t-ril'linfl feel-
ings of irritation. Surely such action on the part of the jowrnalist or the public speaker oughtc;lot to
be considered as a penal offence. I think there should be some differentiation between the punish 2
allotted for acts like those mentioned above and for intentional acts of sedition. R Rk

(Signed) LArsmusnwar Siver,

&

N7
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Tist oF PArERs.
Papers relating to the Bill as introduced.

From Agent to Governor General in Baluchistan, No. 7634, dated 23rd November 1897 [Paper No. 1].
From High Court, Calcutta, No. 4159, dated 2nd December 1837 [Paper No. 2].
Trom Chicf Commissioner, Central Provinces, No. 9563, dated 10th December 1897 [Paper No. 8],
Trom Government, Bombay, No. 9251, dated 18th December 1897 [P’aper No. 4],
From Government, Burma, No. 557-L.—28, dated 22nd December 1297 [Paper No. 5].
From Chicf Commissioner, Assam, No. 137-L. & L.—2116-J., dated 20th December 1897, and
enclosures [Papers No. 6]. y
From Government, Bengal, No. 5383-J., dated 21st December 1837, and enclosures [Papers No. 7].
% SE‘rom Chief Commissioner, Ajmere-Merwara, No. 90-C.—530, dated 1Jth December 1837 [Paper
o.
Note by the Hon’ble Pandit Bishambar Nath, dated 25th December 187 [Paper No. 9],
Trom Chief Commissioner, Coorg, No. 2043, dated 27th December 1897 [Paper No. 10].
. From Government, North-Western Provinces and Oudh, No. 82 —VI-J5(-C, datel 7th January
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From Government, Bengal, No. 451-1., dated 18th January 18)8, and enclosures [Papers No. 12].
From Government, Madras, No. 1828, dated 31st Decembar 1537 and enclosures [Papers No. 13].
TFrom Government, Punjab, No. 37, dated Sth January 1SJ8, aad enclosures [Papers No. 14].
Papers relating to the further amendments proposed in the Code,
From Chief Commissioner, Assam, No. 45-T., dated 31st December 18)7 [Paper No. 1].
From Chief Commissioner, Coorg, No. 4-Camp, dated 3rd January 1S)S [Paper No, 2].
From Agent to Governor General, Baluchistan, No. 35-C., dated 5th January 189S, and enclosures
[Paper No. 3]. ;
I'rom Government, Burma, No. 150-T:—3, dated 6th January 1898, and enclosures [Papers No. 4].
Trom Government, Novth-Western Provinces and Oudh, No. 63, dated 8th January 1893, and en-
closures [Papers No. 5]. 3
TFrom Chief Commissioner, Central Provinces, No. C.-3, dated 10:h January 1828, and enclosures
[Papers No. 6].
From Government, North-Western Provinees and Oudh, No. 110, dated 12th January 1898, and
enclosure [Papers No. 7].
From Government, Bombay, No. 270, dated 10th January 1898, and enclosures [Papers No. 8].
From Chief Commissioner, Central Provinees, No. 212-5-0., dated 9th January 1898 [Paper No. 9].
From Mahajuna Sabha, Madras, dated 17¢h January 1898 [Paper No. 10].
From Governmens, Punjab, No. 79, dated 11th January 18)8S, and enclosures [Papers No. 11].
Trom High Court, Caleutta, No. 207, dated 21st January 15)8, and enclosure [Papers No. 12]. '
From Government, Bengal, No. 545-J., dated 22nd January 1833, and enclosure [Papers No. 13].
i From European and Anglo-Ind'an Defence Association, Caleutta, No. 768, dated 23rd January 1898
[Paper No. 14].
From Governmeat, Bengal, No. 5 14-J, dated 22nd January 1893, and enclosure [Papers No. 15].
From Government, Madras, No. 115, dated 1)th January 1828, anl enclosures [Papers No. 16].
From Ch'ef Commissioner, Ajmere-Merwara, No. 265-3., datel 21st January 1398, and enclosure
[Papers No. 17]
From Inhabitants of Madras, dated 21st January 1898 [Paper No. 15].
From Maharaja Sir Jotindro Mohan Tagore, K.C.S L, dated 28th January 188 [Paper No. 19].
From Bombay Presidency Association, dated 25th January 188 [Paper No. 20].
Note by Bar Library, ‘Calcutta, dated 28th January 1898 [Paper No. 21].
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No.II.

2 A Bill to amend the Indian Penal Code.

XLV of 1860.  WHEREAS it is expedient to amend the Indian
; Pensl Code ; It is hereby enacted as follows:—
et 1. (Z) This Act may be called the Indian

Short titlo and commence-  Penal Code Amendment
mly Act, 1898 ; and
¢ (2) It shall come into force at once.

XLV of 1560, 2. Section 4 of the Indian Penal Code s here-
] by repealed, and the fol-
lowing seclion is substi-
tuted therefor, namely:—
" “4, The provisions of this Code apply also

Extension of Cod-toextru- _ t0 any offence committed
territorial offences. by—-

(1) any Native Indian subject of. Her Majesty

. Substitution of new sec-
tion for section 4, Act XLV,
1860,

T8 & 33 Vict.,
©. 93,81

sil.] in any place without and beyond British
. India 5
[28 &£29Vict, (2) any other British subject within the terri-

.17, 5 1.] tories of any Native Prince or Chief in
India;

(3) any servant of the Queen, whether a
British subject or nof, within the terri-
tories of any Native Prince or Chief in
India. ;

Fzplanation.—In this section the word

“offence ’ includes every act committed outside

British India which, 1if committed in British

India, would be punishable under this Code.

[2¢& BVict.,
c. 67, 3. 22,

L P ,sd]

IMustrations.

(a) A, a ocoolie, who is a Native Indian subject, com-
mits a murder in Uganda. He can be tried and con-
victed of murder in any place in British India in which
he may be found.

(b) B, a European British subject, commits @ murder
in Kuskhmir. He can be tried and convicted of murder in
any place in British India in which he may be found.

(¢) C, a foreigner whois in the service of the Punjab
Government, cominits a murder in Jhind. He can be
tried and convicted of murder at any place in British
India in which he may be found.

() D, & British subject living in Indore, instigates B
to commit a murder in Bumbay. D is gulty of abetting
murder.”

3. After section 108 of the Indian Penal Code

Ab:tment in British the following secfion shall
Indin of offences outsideit.  be added, namely : —

“108A. A person abets an offence within the
medning of this Code who,
in Bntish Ind'a, abets the
commission of any act
. without and heyond British India which would
constitute an offence if committed in British India.

XLV of 1360,

|

[24 & 26 Vic'.,
¢, 7,8, 22,)
= Abetment  in  Dritish
India of offences outside it.

Tllustration.

, A, in British India, instigates B, a foreiener in
,] Goa, to commit a murder in Goa. A is guilty of
§ abetting murder.”

j 4. Section 124A of the Ind'an Penal Code is’
Substitution of  new herebx 1"-‘Peﬂl_cd» _n.ud th_o

section for ecction 124 A, following section is substi-

Act XLV, 1860 tuted therefor, namely :

#124A., Whoever by words, either spoken or
o wr.tten, or by sigus, or by
Gedton. visible epresentation, or

or contempt, or excites or atiempts to excite dis-
affection towards, Her Majesty or the Government
eslablished by law in Brilish India shall be
punished with transportation for life or any
shorter term, to which fine may be added, or wnl;’,
imprisonment which may extend to three years,
to which fine may be added, or with fine. .

Fzplanation 1.—The expression ¢ disaffectionf
includes disloyalty and all feelings of enmity.

Explanation 2.-—-Comments expressing  dis-
approbation of the measures of the Government
with a view to obtain their alteration by lawful
means, without exciting or attempting to excite
hatred, contempt or disaffection, do not constitute
an offence under this seclion.

Ezplanation 3.—Comments expressing disap-
proiation, of the administralive or other action
of the Government without exciling or attempting
to eccité hatred, coutempt or disaffection do not
constilute an offence under this seclion.’

5, Afler Section 153 of lhe Indian Penal

- Code the following svetion
h.of‘l’l:!’};’l’,‘r K m;'l.’;,‘; shall be nserled,
Act XLV, 1860. namely :—

“153A. Whoever by words, either spoken or

Rromoting wrilten, or by signs, or
tween classcs. by wisible repiesenla-
tions, or olkcrwise, pruomoles or altenpts to
promote feclings of enmity or halved belween
different clusses of. Her Majesty’s ~subjects shall
be punished with dwprisonment which may
cxtend to two years or with fine, or with bolh.”’

6. Section 505 of the Indian Penal Code is

hereby repealed and the
following section is sub-
stituted therefor, name-
ly:— "
“505. Whoever makes,
publishes or circulates any
statement, rumour or re-
port,—

(a) with intent to cause, or which is likely to
cause, any officer, soldier or sailorin the army
or navy of Hér Majesty or in the Royal In-
dian Marize or in the Imperial Service Troops
to mutiny or otherwise disregaid or fail in
his duty as such ; or

(6) with intent to cause, or which is likely to
cause, fear or alarm to the public, or to any
section of the publie whereby any person may
be induced to commit an offence against the
State or against the public tranquility ; or

(¢) with intent to incite, or which is likely to
incite, any class or community of persons to
commit any oftence aguinst any other class or
community ;

shall be punished with imprisonment which may
extend to two years, or with fine or with both.

_Eq:ception.—l}; does not amount to an offence
within the meaning of this section, when the 1’57",
son jnakmg, publisking or circulating any such
statcment, rumour or report kas reasonable ground
Jor believing that suck stalement, rumonr. o d
port is brue and, makes, publ!s/cc; or circul
without any such intent as aforesaid.’

J. M. MACPIIERSON,

sce-
153,

ennmity be-

Substitution of new scec-
tion for section 505, Act
ALV, 1860,

Statements  conducing
to public mischief.

or re-
tles it

otherwise, brings or attempts to bring info hatred

Secretury {o the Gorernmeny of India

BOMBAY @ PRINTED AT THE GOVEKNMENT CENTRAL DRERN,



