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RS Separate paging is given to this Parl, in order that it may be filed as a separate compilation.

PART V.

PROGEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA.

Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the Pro-
visions of the Act of Parliament 24 § 25 Vic., Cap. 67.

The Council met at Government House on Friday, the 25th February 1870.

PRESENT:

The Honourable G. Nosre TayLor, Senior Member of the Conneil, presiding.
Major General the Honourable Sir H. M. Durawnp, C.B., K.C.S.I.

The Honourable Sir Ricaarp Temrre, K.C.S.].

The Honourable J. Firzsames Stepurn, Q.C.

The Honourable Gorpon S. ForpEs.

The Honourable D. CowiE.

Colonel the Honourable K. Stracuey, C.S.1.

The Honourable Francis Stuart CHAPMAN.

The Honourable J. R. BuLLEN SmiTH.

The Honourable F. R. CocKERELL.

COURT FEES BILL. £

The Honourable Mr. CockERELL presented the second Report of the Select Committee
on the Bill to provide for the better regulation of Court Fees. s
v.—1585
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OBSOLETE ENACTMENTS BILL.'

for leave to introduce a Bill for the repeal of

"The ~Honourable Mr. Steeney in moving for )
: k ks on the principle involved

‘tain obsolete enactments, begged leave to make a few remarks f .
frf)tt?:: Bill, inasmuch as it \gags part of a general scheme on wWhich he‘should like to oﬁ'ﬁx_‘l a
few explanations. So long ago as the year 1797, it; was enacted by the Stat&te 37 Gecg i
c. 142, s. 8, ¢ that all Regulations which shall be issued and framed by the overnor er;ella
in Council at Fort William in Bengal, affecting the rights, persons, or proper ty, of the
Natives, or of any other individuals who may be amenable fo the provincial ‘com‘ts of _)u.stlce',
shall be registered in the Judicial Department, and formed into a regular Code, a.nd printed,
with translations, in the country languages, and that the grounds of each Regulation shall be
prefixed to it.” He (Mr. StepHEN) was sorry to say-that, except to a very limited extent:
that provision had never been carried into effect. ~ The exception to which he referred was
the case of Bombay. The Bombay Regulations were 1n [827 formed into a Code, which
had many merits. There was no scheme under the consideration of the Government as
ambitious as that which was suggested by the Statute to which he had referred, but the
present Bill was part of a scheme for carrying into effect the more modest intention of con-
solidating and re-arranging the written law of India. The process of consolidation was now
thoroughly undersiood, and had heen carried to a copsxderalﬂe extent in England, but lta?
importance here was, if anything, cven greater than in England. It might be thought that
any extensive scheme of legislation in India required an apology. A great deal had been said
of late, both here and in England, on the evils of over-legislation in India, and there could be
no doubt that every needless or ill-considered act of legislation was an evil; but he thought
that, if the subject were carefully looked into, it would appear that the accusation made
against the Indian Government of legislating too much was unjust, although there was some
justification for the charge that their legislation was intricate and ill-arranged. Notliing,
however, could be more natural than that persons who had not studied the subject carefully
should suppose that there was too much of it. When people saw four separate Legislative
Councils siiting for a great part of the year and passing a large number of laws relating to
every sort of subject, it was natural enough to speak of over-legislation, and to say that it
was time that the process should be arrested. With regard to such remarks, there were
several matters to be taken into consideration, which people were very likely to overlook.
In the first place, it was easy to under-rate the demands of so vast a territory, and in the
second place it was still more easy to confound the apparent with the real additions made by
legislation to the Dbody of law actually in force. If any one took the trouble to look closely
into the matter, he would find that, so far from the whole body of law being rapidly increased
by current legislation, a very large proportion of the enactments tended to diminish the
number of laws. The work done was rather the adaptation of old laws to fresh circumstances,
than the production of new ones. [Ile (Mr. Srepuen) could hardly give a better illustra-
tion of this than the Court I'ecs Bill, the second report on which Mr. Cockerell presented
this day. That Bill certainly, in one sense, was an addition to the law : it would put one
new Act into the statute-book, but it repealed six Acts entirely and thirty others partially,
and the consequence was that the effect would be, not to increase, but to diminish, the existing
body of law on the matter. The process to which he referred, when thoroughly carried out,
would result in this, that all Acts which related to the same subject, at least which related
to subjects of importance, would be thrown each into one statute, and the repealed Acts and
the enactments by which they  were repealed would be omitted from the collection of statutes.
If a distinction were made between Acts of local and Acts of general application, if the Acts
which referred to British India generally were put into one collection, and ifall those portions
which related to separate provinces were separately published, the real extent of the law
would be found to be far smaller than was supposed ; the law itself would be rendered far
more intelligible, and pe'()‘ple would no longer be at a loss where to look for the information
which they required. The advantages in fact of such an operation would be so great and
obvious that he did not think it necessaty to dwell on them.

He would now proceed to point out ‘the reasous which made it specia i

the: task in question should be undertaken. He did not think that the pnettngrgoelslg?btl)% ﬂt]l?:
written law of the country was very large—it was rather, he thought, exceedingly small—
when you took into consideration the number of provinces to which those laws’ related. their
great extent, and the variety of circumstances in which they were placed. No doubt. how-
ever, the absence of an arrangement of the laws was a great evil, and few persons w’ho had
not specially directed their attention to the subject, had any idea of the extent of intricac

in which the written law of India was involved. He (Mr. StepuEN) would go into a shor);;
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detail on this point, with.the object of.stating, for the information of the Council and of the
public, what the actual state of the written law of British India was. The English Gnvern-
ment had not enacted any written. laws in India with which we need now concern ourselves
before 1792, at which time began. the .Bengal Regulations made by the Governor General
in Council. The Madras Regulations made by the Governor of Madras in Council late

_from 1802; the Bombay. Regulations from 1827. Those Regulations applied to the Pro-

vinces in which they were made, and.were the first of a series of repositories in which the
written law of India was contained. They came down in each case to the year 1834.
There, therefore, we had three bodies of local law, each separate and independent, affecting
respectively the Presidencies®of Bengal, Madras, and Bombay. But the Bengal Regulations
had a wider operation, because, as new Provinces, previously independent, were brought
within the Empire, in some instances the Regulations themselves, and in other instances

what was called the spirit of the Reglulations, was extended to them ; and the effect had"

been that those Regulations not only extended over Bengal, but also, to a somewhat indefinite
extent, aver the Non-Regulation Provinces.

In 1834, when the Charter of the East India Company was extended for the last time
but one, power was given to the Governor General in Couucil to legislate for the whole of
British India, and the power to legislate, which the Governments of Madras and Bombay
previously had, was taken away. The Act of 1834 was the foundation of the present Legis-
lative Council; and from that date to this, although great modifications were introduced in
1853 and 1861, the laws affecting the whole of British India had been passed in this Couneil.
But besides these laws, passed for the whole of British India generally, from 1834 to 1870,
a large number were passed by the Legislative Council between 1834 and 1861 for the presi-
dencies of Bengal, Madras, and Bombay, which during that period had nolegislative bodies of
their own ; and therefore we got, besides the three bodies of law already referred to, four sets
of Acts—those relating to the whole of British India, those relating to Bengal, those relating
to Madras, and those relating to Bombay, passed by the Governor General of India in Coun-
cil in his legislative capacity. In 1861 was passed the Indian Councils’ Act, under the

authority of which legislatures were established for Bengal, Madras, and Bombay. The "

Governor General in Council, sitting as a legislative body, continued, and had since con-
tinued, to legislate for the whole of British India; but, with some exceptions, the Governor
General’s Council had not legislated specially for Bengal, Madras, or Bombay. On the other
hand, it had legislated for the North-Western Provinces, and for the Non-Regulation Pro-
vinces, which included the Punjab, Oudh, the Central Provinces and British Burmah. In the
interval between 1834 and 1861, the Regulations made for these Non-Regulation Pro-
vineces were made by the Governor General in Council acting in his executive capacity.
These executive orders did not appear in any statute-book. The 25th section of the Indian
Councils’ Act recited doubts as to the validity of these orders, but confirmed those which were
then in existence. This provision had heen interpreted as prohibiting the Government from
making them for the future. Since 1861, the three subordinate legislatures had legislated
for their own provinces, and the general result was this, that we had, as written law, first,
the Lnglish Acts of Parliament relating to India; secondly, three sets of Regulations from
1792 to 1834 ; thirdly, the legislative Acts of the Governor General in Council, which might
be divided into the Acts relating to British India, the Acts relating to Bengal, the Acts relat-
ing to Madrs, and the Acts relating to Bombay; then the Acts relating to the Non-Regula-
tion Provinces, namely, the North-Western Provinces, the Punjib, Oudh, the Central Pro-

vinces, and British Burmah, passed since 1861. There were besides these, the Acts of the .

local legislatures of Bengal, Madras and Bombay, passed since 1861 and in force in those
provinces. And in addition to all these, we had the executive orders for the five Non-Regu-
lation Prcvinces, passed at various periods before 1861. The nett result of the whole was that,
including the English Statutes, there were no less than twenty-one different classes of laws
prevailing in different parts of British India, and these twenty-one classes of laws were made
by eight different authorities. -

The following statement exhibited the whole matter in a compendious form :—
There were in force in—

I.—British India—Acts of Parliament ........caveseeoneasnsonisaesusneet o ]
Acts of Legislative Council of Governor General sirce 1834 . - 2

I1.—Bengal— Bengal Regulations, 1792—1834 ... .cueeveiaecirinnsovsneons 3
Acts of Legislative Council, 18834—1861 .......ccocveevriasven

Acts of Bengal Legislative Council, 18611870

g
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IH.—Madms--Madl'aS Regu‘atioﬂs’ 1802‘—‘1834- :o PP S R RCRCRCIC CRCRCRC U RO B AU 6
2 e Acts of Legislative Council, 1834—1861 «ccoveoercrorceaiecee 7
Acts of Madras Legislature, 1861—1870 «o.couvovve. HOOB0GAU 8
IV.—Bombay Regulations, 1827—1834 ..... 6o B B0 0 S EB00N000ARSI0NSDIN0 T 9
o Acts of Legislative Council, 1834 —1861 ¢o.covrereccencens. SR 0
Acts of Bombay Legislature, 1861—1870 .c.coverecerceencnnnee 11
V.—N. W. Provinces—Executive Orders to 1861 «.cevevec.s vt Bl e 12
Acts of Legislative Couneil, 1861—1870 «.iie ecvivnnn 13
VI.—Panjab—Executive Orders to ERI ot aaoaBR00 TR TRRRE 5 lé
Acts of Legislative Council, 1861—1870 +o.oteecnereeeens 56000 Ak
VII.—Oudh—Executive Orders to 1861 .v......... T E R s a1t BRI A felsge s 16
Acts of Legislative Council, 1861—1870 ..cvvvvn cvvrennnennene g Y
V1IT.—Central Provinces—Execative Orders to 1861 uveeeeecerarancnsrveences 18
it Acts of Legislative Council, TEE=T G0 6 Sa000 ot oat080 19
IX.— Burma—Executive Orders to 1861 ........... A i o o A e R )

Acts of Legislative Counc;l, 16 1 7 (R e otelretate fele utets s IR D]

These twenty-one classes of laws were made by the following authorities :—1I.—-Parlia-
ment ; II.—The Governor General in Council (for Bengal) ; III.—The Governor of Madrasin
Council ; IV.—The Governor of Bombay in Council ; V.-—The Leg'i_slat{ve Counc[l of Governor
General ; VI.—The Legislative Council of Bengal ; V11.—The Legislative Council of Madras ;
VIIT.—The Legislative Council of Bombay ; IX.—The Governor General in Council in his
executive capacity.

That, certainly, if we regarded the whole resulf, was an extremely complicated state of
things; but if we bore in miud the extent of the territory legislated for, the number of the
provinces, and the differences of every kind between their various populations, it was not a
great but a small extent of written law. He might add that, if anybody thought that the
amount of written law in India was too great, he might console himself with the reflection
that we hardly possessed any substantive law at all, as distinguished from laws relating to
procedure, applying to the whole of British India, with the exception of the Penal Code.
The Indian Succession Act related only to Europeans. We had no general law relating to
contracts, no law relating to torts, very little law relating to evidence, and no general law
relating to insolvency. Those who thought that enough had already been done, should recol-
lect that those immense heads of law were quite untouched by the legislature, aad matters
relating to them, where the English law did not prevail, were decided according to the dictates
« of justice, equity, and good conscience,” which meant, in practice, according to the notions
which the judges formed from a few English text-books.

That was the state of things, and that being so, he thought that, on the one hand, the
Clovernment ought to be acquitted of having done too much, and, on the other hand, that it
ought to be remembered that the course of events had produced a singular and exceedingly
intricate state of things, which we ought to reduce as soon as possible to comparative consis-
tency and simplicity. A great deal had already been done, though, for want of judicious
arrangement, the fact was not apparent. ‘There nmever was any authentic collection of the
whole writtenlaw of British India. Some parts of the written law of India, and in particular
the executive orders in force in the Non-Regulation Provinces, had never been collected at
all. From time to time, collections had been made of large parts of it under the authority of
Government, but there was no book which professed to be a complete compilation of the law,
like the English statute-book. Eunough had, however, been done to give a good notion of
the extent to which the process of repeal and consolidation had been carried.

In 1854 there was published a collection of the Bengal Regulations and Acts, then in
force, by Mr, Clarke of the Madras Civil Service, under the authority of the Government,
That collection filled three quarto volumes, and contained the whole of the Bengal Regula-
lations and the Acts of tl.le Governor General in Council from 1834 to 1853. " Of those three
_volfumes of Acts, then in operation, Mr. Stepnen believed that not halfa volume was now
iz force. . . R SPIEG & O Ay

113y Acti Ig l;)f 1861, Xl\-' 51. _of.186'2,land VIIL. of 1868 nearly the whole of the Bengal
Regulations had been repealed, except those which related to particular subjects, s
Regenue, the Management of Wards, and Pensions. pafticularisubjects,isuchias
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The same was the case, fo an even greater extent, with the Madras Regulations, a vast
mass of whlf:h had been swept away by %’Iadras Act IL of 1869. . The same process hag been
going on with respect to the Acts of the Legislative’ Council. Every one who had occasion
to administer the law of this country was acquainted with the collection of Acts published by
Mr. Theobald, That collection consisted of five volumes, with a small additional part. He
(Mr, StepHEN) had before him the first of these volumes, which contained the Acts from 1834
to 1848. He had been looking through the volume, in which the repealed Acts were struck

out, and, of the Acts passed between 1834 and 1848, there were very few of any general
interest or importance in force.

The whole of the Acts now in force, passed during the first forty years of English
legislation in India, would go into a very small compass indeed ; and it must be remembered
that the process had been carried out only recently, because the volume which he held in his
hand was published in 1860, and omitted the Acts which had then been repealed. All those
Acts had therefore been repealed since, and a very large proportion of them within the Iast
two years. He was not in a position to say to what extent the process had been carried out,
but if all the repealed matter and repealing Acts were leflt out of these five volumes, they
would be reduced to a very much smaller compass; and he might further add that, if the
contents of that residuum were divided according to the local application of the Acts, it
would be found that that comparatively small remainder of unrepealed law contained parts of
nine different statute-books. Tt contained, on the one hand, the whole statute-law (except
English Acts of Parliament). which was in force in British India generally; it contained all
the laws passed since 1861 which applied to the five Non-Regulation Provinces, and it
contained the laws—a very considerable number—which applied to Bengal, Madras, and
Bombay respectively. If, therefore, you were able to repeal the laws that were really useless,
and to divide those which were of use into nine different classes, one for British India generally,
one for Bengul, one for Madras, one for Bombay, one for each of the five Non-Regulation
Provinces, you would see that the real written law of India was reducible to a very small
compass indeed. He would add that many parts of it were arranged in as scientific a
manner, and drafted in language as clear and terse as any body of law in the world.

The present Bill was intended asa step towards the reduction of this intricate state of
things to order. The Council would naturally ask, how that task was to be performed, and
what part the Legislative Council would be asked to takeinit ? Theanswer to that was short
and simple. Four things were necessary ;— first, to repeal all useless matter ; sccondly, to con-
solidate the different Acts relating to the same subject; thirdly, to re-arrange the Acts, if
possible, according to their subject-matter, certainly according to their local application ; and,
fourthly, to ascertain from the Non-Regulation Provinces what Acts and Orders were there
in force, and to publish them in an authentic form. You would then have a complete body
of written law divided according to subject and place. A considerable part of that operation
would be matter of mere exccutive detail. As he had already said, there was no one au-
thorised statute-book to which every one must refer ; but although there was no book of that
kind published under the authority of Government, hooks, such as those prepared by Mr.
Clarke and Mr. Theobald had repeatedly been published, and were indispensable to the
administration of justice. It wasa matter for the discretion of those who published such
books how they should be arranged. The authority of the legislature would be required to
repeal and consolidate, and to put on a satisfactory footing the executive orders having the
force of law in the different Non-Regulation Provinces. Many considerations, one of which
was the state of the finances, must influence to a considerable extent the time in which any
scheme of the kind could be carried out. [He held out no hopes of any rapid execution of
it, but he (Mr. StepHEN) thought that we should look to the ultimate attainment of such a
result, and that we should do something towards it, first by repeal, secondly by consolida-
tion, and thirdly by obtaining an account of the different executive orders in force in the
Non-Regulation Provinces. These orders had never, so far heas knew, been collected, and
there was considerable difficulty is ascertaining what they were. Government had, however, in
May last, taken steps to have them collected and published ; and in the Punjab,Oudh, the North-
Western Provinces, and, he believed, the Central Provinces, considerable progress had been
made in the-work. Many of these executive orders related to matters of the highest im-
portance; as an-instance he .might refer to the Civil Code in the Punjab: it was in point of
law a mere executive ‘order, ‘but .in_point of fact it was an attempt, and by no means an
unsuccessful one, to solve a problem with which the Government of Jdndia had mot yet
ventured to grapple. When we once had all these orders collected together, it would be
possible to define the extent of their operation, and to do away with a great deal of uncertainty
as to the extent to which other Regulations applied to those provinces. o
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scheme’ of which this Bill formed a part; “and he hopedlw be in
to lay Defore the Council d list of the eriactments ‘which it was
step towards the completion of a task which swould be’ brought
s the state’of busmess and other cons:deranons would penmt.
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