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PART VI. 

BILLS 0 F THE C 0 VERN MEN T OF INDIA· 

LEGISLATIVE DEPARTMENT. 

'!'he following Bill was introduced into the 
Council of the Governor-General of India for the 
purpose of making Laws and Reguhtions on the 
7th December 1875, and was referred to a Select 
Committee with instructions to make thei1· report 
thereon in three months :-

Bill NO· 13 of 1875. 

'l'HE SPECIFIC RELIEF BILL, 
1876. 
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WHEREAS it is expedient to defin~ and a.me~d 
the law rclatmg to certam 

Preamble. kinds of specific relief 
obtainable in civil suits; It is hereby enacted as 
follows:- · 

PART I. 
PRELIMINARY. 

l. 'l'his .Act mny be called" 'l'he Specific Relief 
Short title. Act, 1876 :" 

It extends to the whole of British In din, except; 
the Scheduled Districts 

Local ox tent. as defined in Act No. XIV. 
of 1874; 

.And it shall come into force tht·ee monUts after 
Comruoncomcnt. the passing thereof. 

2. The enactments specified in the scltedule 
hereto annexed are re-

Rcprol or cnactwcuts. pealed to the extent men­
tioned in its third column. 

3. In this .Act, unless there !Je someth.i1!a; 
Interpretation-clause. · repugnant m the subJe?l 

or coute...,.t,-

' discretion' means a.sound and reasonable di ·• 
• discretion • cretion, exercised accord. 

· · ing to the rules for tho 
time being in force iu tho Uourts of Civil Ju lica­
ture: 

'obligation' includes every duty, the ln·each of 
• obligation.' which is punishable by 

l11.w: 
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r agreement' includes also ali award and an 
oblirration constructively 
created by operation of 

c agreement. • 

law :· 

' t.rust' includes every species of express, im­
plied, · or constructive 
fiduciary ownership ~ 

• trust.' 

'trustee ' includes eve1·y person lrolding, ox­
pl·essly, by impliea,tiou, 
or constructively, a fidu­
ciary character ~ 

• trust.nc.' 

Illustrations: 

(rt) . Z beque~ths land to .A, 'not douhti'ng that he 
will pay tbCI·eout :tn annui ty of R~. 1,000 to B for 
his life.' A is a trustee within: the mean.ing of this 
Act for B to the extent of' the n:nnuity. 

(b) . .A is the lcgnl, mr.dieal, or· spirit1ral adviser 
o~ B. A gains some peen·nia\-y advantage by availing 
lumsclf of his situnt.ion as such adviser. A is a 
trustee within the meaning of this Act of sucli 
advantage. 

(o). A, being· B's banker, dis<:loses for hi~ own 
purposes the state of B's account. A is a trustee 
within tho meaning of this Act of the benefit ga ined 
by him by means of such disclosure. 

(rl) . A, tho mortgagee of certain leaseholds, re­
news tho lease in his own name. A is a kuslce 
within t he meaning of this Act of the l'Cnewed lease. 

( o) . A l one of several part.ners, is employed to 
purchase goocl s for the firm. Pi, unknown to his 
co-partners, supplies t.hem, at the market-pri ce, with 
goods previously bought by himself when Lbe price 
was lower, and thus makes a considerable profi t. A 
is a tJ'ostee within the meauiug of this Act oF t.hc 
profit so made. 

(.f). A buys· certain land with notice tliat B has 
already contrneted to buy it. A is a il'llstec wi thin 
the mca.niug of this Act of the land so bought. 

(g). .<\buys land from B, havin"' notice that C 
~s in . occupation of the land. A omit; to make any 
1nqmry as to the nature of C's interest thorein. A 
ill a trustee within the meaning of this Act to the 
extent of that interest .• 

'settlement' means any instrument (ot.her t han 

' sot•tlcmcnt. ' a will or codicil) whereby 
t l1 e destination or devo­

lution of moveable or immoveable proper ty is 
settled or agreed to be settled. 

4. Except so far as they are embodied in tl1is 
Act, the p1·ovisions of t he 

English low how far f 
inopplicablc. law o E nglm1d sha ll not 

be :Lpplicable io the kinds 
of relief hercin:Lfter mentioned. 

Except where it is herein otherwise cxproosly 
enacted, nothing in this .Act shall be deemed-

( a) to give any right to r elief in respect of any 
agreement which, according to tho general lmv 
applicable to cont racts, is not a valid contract: Ol' 

(b) to deprive any person oi any right to r elief 
other than specific JlCrformance which, nccorfl iug 
to the same 'law, he may have Ullder any contract . 

Specific 
b-ivcn.· 

relief how 
.;, Speci'fic relief' · is· 

given-

(a) · by tali:ing possession of certain property 
and delivering it to a claimant; 

(b) by ordering· a pn.rty to do the- very act 
whiC'lx he i·s under m1 obliga tion to do; 

(c) by prohibiting a party' from doing that 
which he is under an obligation not to do; or 

(d) by declarlng·and determining the rights nf 
parties· otherwise than by au award of compen­
sation. 

6. ReTief granted under clause (c) of section 
Preventive relief. five is 011lled preveuti ve 

relief.. 

1. Specific or prcventi·ve t•el'ief cannot he gmnt­
. Purposes for which rc- ed for the mere purpose of 
liof cannot be given. euforcing a penal law. 

PART II. 

OF SPECIFIC RELIEF .. 

CHAPTER I.. 

Or P.ECO\'BRING PoSSESSIO~ OF PROPERTY r 

(ct) .-Pnssc~sion of I mmoveable F;-opcr/.y. 

8. A person entitled to specific immovenb1e 
property mn.y recover it; 

Recovery of sp~c ific in tho manner preserih0d 
immoveable property. by the Code of Ci vii P ro­

cedure .. 

V. If any person· is dispossessed without his 
cou~ent of immovcnble 

Snit oy person uisposscs•· 
~d of immovc.1blc w opcrty. property onherwise tha.11 

in due course of law, he 
or any person cl:Liming through him rnny, by suit 
inst ituted wi thin six mont l1s from the date of the 
dispossession, recover possession thereof, nor­
wi thstanding any other ti t le that mny bo set up 
in such sui t. 

Nothing in this section shall bar any porsoa 
f rom suing to establish his ti t le to suc;h prope1·ty 
:i.nd to r ecover possession thereof. 

Nothing in this sect.i.on applies to iimnoveable 
p roperty claimed to belong to· the Crown. 

(Z.).-Podseso-iOit nf Movcublc Pwpt,rty. 

10. A person entitled to the immediate posses-

1 f 
.
1
. sion of specific moveable 

{ecovery o spcc1 IC t 
movc:<Lie property . prope:· Y lfll~Y r ecover th~> 

same m tho manner vre­
scri bed by the Code o:E Civil Procedure. 

B x PLANATJON 1.-A tru~tce may sue under this 
se~tio~ for th ~ poss:Hsion or proper ty to the !Jene­
ficml mtercst 111 whiCh another is ent it led. 

E x PLANA1'JON 2.-A special or tempornry right 
to t he pTescm pos~essi on of propedy ia sullicicnt 
to sup!Jort a suit undtlr thi:; scctior.. 



fll•tslrations. 

(a). A bequeaths land to B for his life, lvith re­
mainder to C. A dies. B. enters on the land, but 
C, without B's consent, obtains possession of the 
titlo deeds. B mo.y recover them from C. 

(b). A pledges certain jewe!s to~ to secure a.lo:m. 
B disposes of them before he 1$ cntttled to do so. .A, 
without having paid or tendered the nmount of the 
loan, snes B for possession .of tho jcw?ls. 'l'hc nu!t 
should be dismissed, ns A IS not ont1tlod to !'hen· 
possession, wltntover right he may have to secure 
their safe custody. 

(c). A receives a letter nddrcsscd to him by B. B 
gets bnok the letter without A's consent. .A ho.s 
such a property therein as entities him to rcco,•cr it 
f1·om B. 

(d). A. deposits books and papcrR for snfc custody 
with B. B loses tbcm and C finds them, but refuses 
to deliver them to B when dem:tndcd. B may re­
cover tbcm from C, subject to C's right, if nuy, un­
der section 168 of the Indian Cont111ct Act, 1872. 

(e). A, a wnrohouse-kceper, is charged with the 
delivery of certain goods to Z, which B t:tkcs out of 
A's possession. .A may sue B for the goods. 

11. A.ny person hnving tho possession OJ" con­
Dbbility of pcrBon in trol of n J.mrticulnr !Lrticle 

possC3l!ion, not as owner, t.o of IDOVenb]e )lJ'OpCrty, of 
acli,•er toporaoncutitlcd to which he is not tho owner 
imwc-dioto Jlosacsaiou. mny be compelled speci-
fically to deliver it to the porson entitled to its 
immediate possession, in any of tho following 
cusos :-

(a) when the thing claimed is hold by tho 
defendant as tho agent or trust~e of tho clnimnnt ; 

(b) when compensation in money would not 
afford tho claimant adequate relief for tho loss of 
tho thing claimed ; 

(c) when it would be eJ;:tremely difficult to 
ascertain the actqn] dnmago caused by its loss. 

IlZ.tslraliuus. 

(tr ). A, proceeding to Europe, len,ves his furniture 
in ounrge of B as Ills agent during his nbsence. B, 
without .A's authority, plellgcs the fumiturc to C, 
nod C, knowing thnt B had no right to pledge tho 
furniture, ndvcrtisrs it for snle. C mny be compelled 
to deliver tho furniture to A, for he holds it as A's 
trustee. 

(b). A, a colliery-owner, keeps fot• tbe pmrpose of 
his busiucs• fift.y coal-wngous. .A sells B i;O,OOO 
Ions of coal and lets {o him the wagons to convey the 
t•oal. B, without .A's authority, pledges t.IJO wagons 
~~' C, who tht·eutcus to sell them imJOediatcly. C 
nu~y he cpmpcllod to de)i,·cJ' the \vngous to A, for 
f.hul are nocessm·y {or conducting his husineHH, nnd 
t.hcJr loss would en usc him an injury for which money 
would not bonn ndcqunte compensation. 

(•'·) A is cntit.lcd to a picture by n dead pniutor and 
a pair of rn.ro Chinn vases. B bns possessiouofthom. 
'l'he articles aro of too apccinl n character to bcnr 
an &!ICertninnhle mnrket-Yalue. J3 n}a.y be compelled 
to deliver them l.o A. 

CHAPTER II. 
011 TilE SPECIFIC Pt:RFORMA..~CE oF AoREE!lF.NTS. 

(<L). AgreoiMtliB wliich 1na.y bo specifically enforced. 

12. Except as otherwise provided in this chap­

Cue• in which opccific t~r, tlie specific perfor-
perfonnanco enforceable. mance of any ngreemen t 

may in tho discretion of 
J;he Court be enforced-
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(a) when it has been expressly ngreed in writ­

. between tho parties to tho agreement ~hat 
m~cific performance thereof mny be required by 
!hher party, or thnt compensa~ion in .money shn~l 
not be considered adequate 1·ehef fonts non· peJ· 

formnnce: 
(b) when the ~ct agreed to be done is in th_e 

performance, wholly or partly, of n trnst: 
(c) when there exists no stniJ(lnrd for ascer­

taining tho nctunl damage caused by the non-
pcrformn.nco of the net ngreed to be done :or rl/1 

(d) when the net a~reed to ~e llone is snch thnt ,. 
pecuniary compensatiOn for ~ts non-performance 
would not afford adequate rchef : 

(c) when it is probable that pecuniary com­
pensation cannot b e got for the non-performance 
of tho net agreed to be done. 

ExPLAN.l.TroN.-Unless and until the contrary 
is shown, it is to be presum~d that the breach of 
an n«rcement to tmnsfer Jmmoveable property 
cnnn.;'t be adeqnntely relieved by compemation in 
mouey, ancl that the breach of an ngreem~nt. to 

· transfer moveable property can be thus reheved. 

lllustral ions. 

(a). .A l10lds certain stock in trust for B. .A 
wronafully disposes of the stock. '£he law creates 
n.n obligation on A to restore the s?'me quantity of 
stock to B, and B may enforce speCifiC pcrfo11nanco 
of this obligation. 

(b). A sell"s 500 tons of iron stacked on his wharf 
to B, in consideration of a bill accepted by C, and 
undertakes in writing to delivP.r the iron to bearer, 
be (.A) • having been paid for the snme.' ~mortgages 
the iron to D. The bill is dishonoured. .A refuses to 
deli vet• the iron. .A holds the iron as n trustee for 
D, aud D may compel him specifia.lly to perform his 
ngrceffient. 

(c). A nn-rces to buy, nod B ngrccs to sclt, n pic­
ture by a. clc~cl painter :md two rare Cl1ina vases. 
The nrf.ieles are of too special n, character to bear an 
n•ccrtn.innble mnrkct·l'nlue. A mny compel B spe­
cifically to perfoi•m this agreement, for i~ would h,, 
extremely difficult to nscert.nin the actual damage 
caused by its non-pcrformnnce. 

(tl), A LTansfers without endorsement, but fo1· 
valunble consideration, n note to B. .A bccomea in­
solvent., and C is nppointed his assignee. B may 
compel C to endorse the not.e, for C hns succecdc<l 
to A's !iahilities, nnd n decree for pecuniary compen­
sation for not endorsing the note would bo fruitless. 

(e). A, B n-nd C ngreo to enter iut.o partnership for 
a. delinite term under tl1e style of .A & Co. A re­
fuses to cnrry out the agreement. B nud C nmy 
compel .A to jqiu t-hem in executing n proper partner­
ship-deed, for the interest of B nnd C in the per­
form~tuco of the ngi·comcnt cannot be adequately 
compensated for by money. 

(f)_. A agrees with B to soli !Jim a"houso for Rs. 
1 ,000. D is entiUcd to a decree directiug A to 1 

convoy' the house ~o him, he paying · the purchaso- ' 
mouoy. 

(g) . In consideration of being J•oleased from cor­
taiu obli;;a.tions imposed on it by its Act of incorpora­
tion, n raihmy company agree with Z to mnke and 
maintain nn nrchwny through tlicir rnilwny to connect 
lands of Z sovered by the railway, to constru~t 
11 r<lnd between certain specified points, to pay .l~ 
ccrtnin annual sum towards the mninteuancu of this 
road, and also to. construct ami maintain a sidin" 
and n, wharf as specified in the ·agreement. Z i; 
entitled to havo this agreement spocifically enforced, 
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for his interest in its performance cannot be 
adequately compensated for by money; and the 
Court may a.ppoint a proper person to superintend 
!.he construction of the archway, road, siding and 
whn.rf. 

_(h). A agrees to sell, and B ~grees to buy, a cer­
t~m number of railway-shares of a particular descrip­
tiOn. A refuses to complete tho purcha·se. B may 
compel A specifically to perform this agreement, for 
the s_hares are limited in number and not always to be 
had m the market, and their possession carries with it 
the status of a shareholder, which cannot otherwise 
be ~r9cured. 

(•)· A agrees with B to paint a picture for B, 
who agrees to pay therefor rupees 1,000. The pic­
ture is painted. B is entitled to h(l.ve it delivered to 
him on p(l.yment or tender of the rupees 1,000. 

(j ) . A advances rupees 10,000 to B, and B 
agrees to execute a mortgage of certain houses ' with 
an immediate power of sale ' to secure tho reptlyment 
of the advance. A requires B either to pay off tho 
advance at once or to execute the mortgage. B re­
fuses . A is entitled to have the agreement specifi­
cally performed. 

13. When either of the parties to an agree­
ment is entitled to a 

. Mutual rights of par- speci'fic pe f . 
~ rmm~~ 

· thereof according to the 
provisions of section twelve, the other party is 
also entitled to it, though not within those pro­
visions. 

nzustration. 

A agrees to sell, and B agrees to buy, a patent for 
10,000 rupees. B declines to complete the pm·chase. 
Here, though pecuniary compensation for its non­
performance might afford A adequ(l,te relief, A mny 
enforce tho agreement specifically, -for, if be h(l,d 
declined to complete it, B would have been entitled 
to a. specific performance thereof. 

14. "Where a party to an agreement is unable 
Specific performance of to perform the whole of 

part of :m agreement the agreement, but the 
wh~re the part unpcrform- 1mrt which must be left 
ed IS small. f d unper orme bears only a 
small proportion to the whole in value, a.ndadmits 
of compensation in money, the Court may, at the 
suit of either party, direct the specific perfor­
mance of so much of the agreement as cau be 
performed, and award compensation in money for 
the deficiency. 

Illusl·ralions. 
(a) . A nqrccs to sell B a piece of land consistin,.,. 

of 100 big has. It turns out that 98 bigb:i.s of th~ 
land belong to A, and the two remaining bigh:is to a. 
st ranger, who refuses to part with thew. The two 
bighus arc not necessary for tho use or enjoyment of 
the 9~ big has, and the loss. of them may bo made 
good Ill money. A may be directed at the suit of B 
to convey to B the 98 bighus and to make compensa­
t ion to him for not conveying tho two remainin"' 
bio-b:ls; or B may be dii·ected, at the snit of A, t~ 
pa'J. to A on recci\cing the conveyance and possession 
of the land, the st.ipulatcd purchase-money, less a 
sum awarded as compensation for the deficiency. 

(b). In a contmct for the sale and purchase of a 
house and lands for_ t.wo lakhs of rupees it is agreed 
that part of the furnittu·e should be taken at a valu­
ation. The Court may direct specific performance 
of the contract notwithstanding the parties n.re un­
able to agree as to the valuation of the furniture, 
and may either have the furniture valued in the 
suit.and include it in the decree for specific per­
formance, or may confine its decree to the house. 
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15. Where a party to an agreement is una.ble 
Specific performnnce of to perform the whole of 

pnrt of au "'!.'~"comeut the agreement and the 
where the part uuperform· part which must be left 
cd is large. unperformed forms a 

· considerable portion of the whole, or does not ad­
mit of compensation in mo:'ey, the party in ~a­
fault is not entitled to obtam a decree for speCific 
performance. But the Court may, at .the suit of 
the other party, direct the party in default to 
perform specifically so much of the agreement. as 
he can perform, provid~d t~at the par~ seeking 
specific pCJ:formance rehnqmshes all claim to fur­
ther performance, and all right to compensation, 
either for the deficiency, or for the loss or damage 
sustained by him through the default of the 
other party. 

nzuslration.~ . 

(a) . A agrees to sell to B a piece of land consist­
inn- of 100 b!ght\s. It turns out that 50 blghlis of 
th~ )(l.nd heloun- to A, and the other 50 highas to a 
stranger, who ; efuses to part with them. A cannot 
obtain a decree ngaiust B for the specific performance 
of the contract; but if B is willing to pay the price 
ngreecl upon, aml to tn.ke the 50 blghns which belong 
to A, waiving nll right to compens(l,tion either for the 
deficiency or for loss sust.'lined by him through A's 
neglect or default, B is entitled to a decree directing 
A to convey those 50 bigMs to him on payment of 
the purchase-money. 

(b). A agrees to sell to R an estate with ~ house 
and garden for 1,00,000 rupees. It turns out that A 
is unable to convey the garden. A cannot obtain a 
decree ag(l.inst B for the specific performance of the 
contrnct; but if B is willing to pay the price agreed 
upon, (l.nd t.o take the estate and house without the 
garden, waiving all right to compensation either for 
the deficiency or for loss sustn.inecl by him through 
A's neglect or default, B is entitled to n. decree, di­
recting A to convey tho house to him on payment of 
the purchase-money. 

16. Except in oases coming under one or othet• 
Dar in other case• of of t~e t~o. last preceding 

specific performance of sectwns, 1t IS not competent 
part of agreement. for the Court to direct the 
specific performance of n part of an agreement. 

17. Where n person agrees to sell or let 

P h , . 
1 

, certain property, having only 
urc ascr s r1g ••• . f t . l h 

~g~iust vendor with im- an unper ec t1t e t ereto, 
perfect title. the purchaser or lessee (ex­
cept as otherwise provided by this chapter) has 
the following rights :-

(a.) if the vendor or lessor has subsequently 
acqniredany interest in the property, the purchiiSer 
or lessee mn.y compel him to make good the 
agreement out of such interest; 

(b) where the concurrence of other persons is 
necessary to valid!\te the titkl, and they (l.re bound 
to convey at the vendor's or lessor's request, the 
purchaser or lessee may compel him to procure 
such concurrence; 

(c) ·whet·e the venclor professes to sell. uniu. 
cumbered property, but the property i~< mort­
gaged for an amount not exceeding the purchase­
money, and the VQnuor has in fact only a right to 
redeem it, tho purchaser may compel him to re• 
deem the mortgage and obtain a conveyance from 
tho mortgagee ; 
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' (d) where the vendor or lessor sues for spe­
cific performance of the agreement, and the ~uit 
is dismissed on the ground of his impe~ect t1tl~, 
the defendant bas a right to aretoru of Ius deposit 
(if any) with interest thereon, to the ~osts of the 
suit and to a. lien for such deposit, mterest and 
costs on the 'property agreed to be sold or let. 

18. Any person suing for the specific perform­
]'ower to 1\ward com· ance of an agreemen~, may 

ponSDotion in certain also ask for compensatiOn for 
caecs. its breach, either in addition 
to, or in substitution for, such performance. 
. If in any such suit the Court decides that spe­
cific performance ought not to be granted, but 
that there is a valid agreement between the parties 
which has been broken by the defendant and that 
t·he plaintiff is entitled to compensation for that 
breach, it shall award him compensation accord­
ingly. 

If in any such sui~ the Court decides that spe­
cific performance ought to be>granted, but that it 
is not sufficient to sn.tisfy the justice of the case, 
and that some compensation for breach of the 
agreement should also be made to tl10 plaintiff, 
it shall award him such compensation accordingly. 

Compensation awarded under this section may 
be assessed in such manner as the Court may di­
rect. 

ExPLANATION.-Tbe circumstance that the 
agreement hns become incapable of specific perfor­
mance does not preclude the Court from exercis­
ing the jurisdiction conferred by this section. 

l!l"Ustrations. 

(a.). A, a purchaser, sues B, his vendor, for speci­
fic perfonnance of n.n agreement for tho snle of a 
patent. Before the hen.riog of the suit, tho pn.tont 
expires. Tho Court may award A compensation for 
tbe non-performance of tho agreement. 

(b). A agrees with B to scU him n house for Rs. 
l,OOO the price to he paid and tho possession given 
on tho lst Januaryl876. A fn.ils to perform his pnrt 
of tho ngrcomont, nnd·B hrill!,"ll his suit.for specific 
performance, which is decided in his favour on tho 
lat. ~anunry 1877. 'l'he decree may, besides ordet·iug 
specific porfonnnnce, a ward to B compensn.tion for 
any loss or dnmngo which he bus sustained by A's 
refusal. 

( o). A sues for tho specific perfurmnnco of a re­
solution passed by the directors of a public company, 
under which he wns entitled t.o have a ccrt.1in num· 
ber of shares nllottod to him. AU tho shares hnd 
been aUotted before tho institution of tho suit. Tho 
Court may, under this section, awnrd A compensa­
tion for t.he non-performance. 

(cl). A contmct.~ to sell a hundred mnunds of rico 
to B. B b1·ings a suit to compel A to pm·form tho 
11greemont or to pay compensation. ·Tho Court is of 
opinion that A · ha.~ made a valid contrn.ct aud has 
broken it without oxcuso to the injury of B but that 
specific porformanco is not the proper ro~ody. It 
Phall award to B such compensation as it deems just. 

. .19. , An agrel:lment, otherwise proper to be 

. Liquidation of dam- specifico.Ily enforced may 
nges not a bar to apccifto be thus enforced th~ugh u. 
performance. b . ' 
. sum e named m the agree-
ment as the amount .to be paid in cnse of it.s 
~reach, and ~he party m default is willing to p'ay 
the same. 

Illustration. 

A agrees to grant B a.n underlease of property held 
by .A under C, and covenants that if C refn~es to 
grant a license necessary for that purpose, A will pay 
D Rs. 10,000. .A refuses to apply for ~he license and 
offers to pay B the Rs. 10,000. B ts nevertheless 
entitled, to have the agreement specifically enforced. 

(b). Ag1·eements which cannot be specifically 
en~"o1·ced. 

Agreements n"ot epeci­
fic:llly enforcible. 

~·20. The following agree- ~ 
m,ents cannot be specifically 
enforced:-

(a.) an agreement for the breach of whioh com­
pensation could not be recovered ; 

(b) an agreement for t~e ~on-perfor_mance of 
which colJlpensatiOn 1.n money IS an ade­
quate relief, and whiCh does not come 
within section twelve, clause (a) ; 

(c) a.n agreement. which runs into such minute 
or .numerous details, or which from its 
nature is such, that the . Court cannot 
enforce specific performance of all its 
material terms ; 

(d) an agreement. which is in its nature !'evo­
cable; 

(c) an agreement entered into by trustees either 
in excess of their powers or in breach of 
thei,r trust ; 

an agreement entered into by or on behalf 
of a. corporation o1· public company Cl'eat­
ed for special purpo,ses, or by the pro­
moters of such company, which is in 
excess of its powers ; 

(g) an ng1·eement the performance of whicli in­
volves the performance of a continuouH 
duty extending over a longer period tlum 
five yea.rs from its date ; 

(h) an agreement to submit a controversy to 
arbitration. 

lllustmti01zs. 

To (a).-A agrees in consi<lemtion of Rs. 500 to 
obtain nn office under the Crown fo 1• B. This agree­
ment cannot he specifically enforced. · 

A, a banker holding bills ns a security for ndvauccs 
to B, takes a guarantee from B's brot.her, C, that tho 
loss to t?e bank should not exceed Rs. 20,000. This 
t.ran~nct10u took pl.nce. aft;or B ha~ commenced pro­
cccdmgs for tho liqmdat10n of lus affn.irs nml un­
known to his other creditors with a view to prevent 
A from op~~sing a composition. Thoguamntee cau­
not be spe01ficnlly enforced, as the transaction would 
hnvc the effect of giving A au undue ndvanta.,.e over 
B's other creditors. 

0 
, 

A, a milit.'1ry pensioner of Government, in' consi- ~ 
deration of Rs. 500, ngrces to assign to B all future 
pnyments iu respect of his pension. This agreement 
cannot ho specifically enforced. 

A husband and wife, professing the Christian re­
ligion, onrot• into an agreement providing for their 
futuro separation. 'l'his agreement cannot be ~per.i­
ficnlly enforced. 

A agrees to grant B a lenso of a cert.'1in house. 
The length of the term to bo granted is not stated, 
nor tho dato at which it is to commence. This aa-rec­
ment cannot ho specifically enforced. 
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A agrees with B to take from B a. lease of a. cer­
tain house for a specified term, at a. specified rent, 
"if the drawing-room is handsomely decorated." 
This agreement cannot be specifically enforced. 

Z, .a. resi~ent in Calcutta, ngreeJJ, as trustee ~or B, 
a resident m Australia, to sell to C nn annuity to 
which B is entitled for his life. The day before the 
date of the n"'reement B had died. Z cannot enforce 
this agreeme~t. . · 

A, the lessee of a house much out of repair, agrees 
to sell the lease to B. Before the sale, A r eceives 

·- from his landlord a notice of re-entry in default of the 
premises being repaired. A does not communicate 
this notice to B, who enters and is ejected in conse· 
quence of the non-repair. A cannot enforce the agree­
ment against B. 

A, the owner of a patent, agrees to sell it to B. B 
institutes a suit to compel specific . performance of 
this ag1·eement. Before the suit is heard, tho patent 
expires. Specific performance of the agreement can­
not be compelled. 

On A's marria""e with B, A's father, C, agreps with 
B's father, D, t~ settle certain lands on A and his 
children by B. D sues C to enforce specific perfor­
mance of this agreement. C proves that the agree­
ment was conditional on D settling a 1:\kh of rupees 
on A and his children by B, ancl that D had not set­
tled such llikh accordingly. 'l'he suit must be dis­
missed. 

A, an author, agrees with B, a publisher, to com­
plete a literary work, and dies before doing so. 'l'~e 
agreement requiring A.'s personal skill and taste. Is 
discharged by his dea.th, and B cannot enforce Its 
performance as against A.'s represcnt.'\tive. 

A a shoemaker, a""recs with B to receive B'a son as 
an a'pprentice for a ~rm of years and ten.ch him shoc­
mo,king. A dies before tl,Ie expiration of the term. 
B cannot enforce performance of tho n.greement. 

A ancl B enter into an n.grecment to become part­
ners for a term and afterwards agree to rescind it. 

A agrees to buy B's business at tho amount of a va­
luation to be made by two valuers, one to be named 
by A and the other by B. A. and l3 each nn.me a 
vnluer, but before the valuation is mn.de, A instructs 
liis valuer not to proceed. 

A aarees to buy certn.in houses in Calcutta., and be­
fore the completion of the agreement becomes insol­
vent. A's assignee, in exercise of his option under 
the Indian Insolvent Act, abandons the ngreement. 

In no:ae of these cases can the agreement be speci­
fically enforced. 

To (b).-A agrees tosell,a.nd B agrees to buy, a lakh 
of rupees in the four per cent loan of the Govern­
ment of India. 

A agrees to sell, and B agrees to buy, 40 chests of 
indigo at Rs. 1,000 per chest. 

In consideration of ccrta.iu property ht~ving been 
transferred by A to B, U agrees to open a credit in 
A's favour to tho extent of Hs. 10,000, and to honour 
A's drafts to that n.mount. 

These agreements cannot be specifically enforce~, 
for in the first and the second both A and ll, and m 
th~ third A, would be reimbursed by compensation 
in money. 

To (c).-A agrees to render pcrsonaf service to B. 
A a"rees to employ B on personal service. 
By~'\ charter party en~cred into in Calcutta bf;· 

tw A the owner of a ship, n.ud B, the charterer, It 
. een d' that the ship shall proceed to Rangoon, and 
1s n.grec . d th d to 
there load a cargo of r1~e, an b' educe proc~e 

1 
, 

London freight to be pa1d, onc-t 1r on arr1va ~· 
Rangoo~, and two-thirds on delivery of the cargo m 
London. 

These agreements cannot be specifically performed. 

A Jets land to' B, and B agrees to cultivate it in a 
particular manner for three years next after the date 
of the lease. A is not entitled to have Lbis agreemen~ 
specifically performed. 

A and B agree that in considemtion of annual 
n.dvanccs to be made by A, B will for three years 
next after the date of the agreement grow particular 
crops on the land in his possession and deliver them 
to A when cut and ready for delivery. A is not en­
titled to have this agreement specificn.lly performed. 

· A aarccs with B that in consideration of Rs. 1,000 
to bo pnid to him by B, he will paint a picture for B. 

A agrees with B to execute certain works which 
the Court cannot superintend. 

A agrees to supply B with all the goods of a cer­
tain class which B may require. 

These agreements cannot be specifically enforced. 

To (cl) .-A. a.nd B agree to become partners in a 
cert..'\in ·business, the n.greement not specifying the 
dm'!ltion of the proposed partnership. This agree­
ment cannot be specifically performed, for, if it were. 
so performed, either A or B might at once dissolve 
the pn·rtuership. 

To (c) .-A is a trustee of land with power to ~ase 
it for seven years. He enters into nn agreement with 
B to grant a lease of tho ln.nd for seven years, with a 
covenant to renew the lease at the expiry of tho 
term. This agreement cannot be specifically 
enforced. 

The directors of a company ha.ve power to sell the 
concern with tho sanction of a genert•l meeting of tho 
shareholders. They contract to sell it without any 
such sanction. This contract cannot be specifically 
enforced. 

Two trustees, A and B, empowered to sell trust­
property worth a. 1:\kh of rupees, agree to sell it to C 
for Rs. 30,000. Tho agreement is so disadvantageous 
ns to be a breach of trust. C cannot enforce its speci­
fic performance. 

The promoters of a company for working mines 
agree that the company, when formed, shall purchase 
certain mineral property. '!'hoy take no proper prc­
.cautions to nsccrtn.in tho vahio of such property and 
in fact ngrcc to pay an extrnvngn.nt price therefor. 
They also s tipnlate that the vendors sba.ll give them 
a bonus out of the purchase-money. This contract 
cannot be specifically enforce~. 

'l'o (fl.-A mil way compf\ny contrn.cts for the pur­
chase of a piece of ln.nd for tho purpose of erect ing 
a cotton-mill thereon. This contract cnuuot be spe­
cifically enforced. 

To (f! ).-A agrees to let for twenty-one yonrs to B 
the right to use such part of a cert.'1.in railway nmdu 
by A as wns upon B 's ln.nd, n.nd that B should have n. 
right of running carriages ovc•· the whole line on 
certain terms, .and might require A. to supply the 
necessary ongino·powor, nnd tbnt A shou!U durin" 
tho term keep tbo whole rn.ilway in good rcpai;:: 
Specific performance of this contract must be refused 
to B. 

(c). Of tlto Discretion of the 001.,rt. 

21. The jurisdiction to decree specific perform­
DiscretionMtodecrce· auco ,is di~cretionary, and 

ingopccificperlormanco. the Court IS not bound to 
grant such relief, merely 

because it is lawful to do so ; but tbe discretion 
of the Court is not arbitrary but sound nml 
reasonable, guided by judicial principles and 
capable of correction by a Court of appeal. 
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The following are cases in which the Court~ay 
properly exercise a discfetion not to decree spemfic 
performance :-

1. Where, though it is clear that an agreement 
has been made and broken, the Court cannot find, 
with reasonable certainty, wh~t are the terms ?f 
the agreement of which speclfic performance 1s 
sought. 

Illustration. 

(a). A, the owner of a refreshment-room, agrees 
with B to give him accommodation there for the sale 
of his goods and to furnish him with the necessary 
1Lpplin.nces. A refuses to perform his agreement. 
The case is one for compensation and not for specific 
performance, the amount and nature of the accom­
modation and appliances being undefined. 

II. Where the circumstances under wl_lich the 
agreement is made are such as to give the plaintiff 
an unfair advantage over the defendant, though · 
there may be no fraud or misr.epreseutation on the 
plaintiff's part. 

Illustrations. 

(b). A tenant for life of certain property assigns 
his Interest therein to B. C n.grees to buy, and B 
agrees to sell, that interest. Beforo the contrnct is 
completed, A receives a mortal injury from the effects 
of which he dies the day after tho contract is com­
pleted. If Band C were equally ignorant or equally 
aware of the fact, B is entitled to specific performance. 
If B knew the fact and C did not, specific performance 
should he refused to B. 

(c.) A agt-ces to sell to B the interest of C in cer­
tain stock-in-trade. It is stipulated that the sale 
shall stand good, even though itsheuld turn out that 
C's interest is worth nothing. In fact the value of 
C's interest depends on tho result of certain partner­
ship-accounts, on which he iB heavily in debt f·o his 
partners. This indebtedness is known to .A, but not 
to B. Specific performance of tho agreement should 
he t-cfused to A. 

(d). A agrees to sell, and B agrees to buy, cer tni n 
Ja,nd. To protect the land from floods, it is necessary 
for its owner to maintain an expensive embankment. 
B does not know of this circumstance, a.nd A indus­
triously conceals it from him. Specific performance 
should he refused to B. . 

(c). A's property is put up to aucticJn in one lot. 
B requests C, A's atoorney, to bid for him. C does 
this inadvertently and in good faith. The pol'Bons 
present seeing the vendor's attorney bidding, think 
that be is a more puffer and cease to compete. Tho 
lot is knocked down to B at a low price. Specific 
performance should be refused to B. 

(f). A contracts with B who at tho time is intoxi­
cat-ed. Specific pel'formnnce should be refused to 
A. 

III. Where the performance of the agree­
ment would involve some hardship on the defen­
dant which he did not foresee, whereas no such 
hardship would fall on the plaintiff if the agree­
ment was not performed. 

Illustrations. 

(g). A is entitled to scme land under his father's 
yri).l on condition that, if he sells it within twenty­
five years,_ half the pu!':base-money shall go to B. 
A, forgettmg the condition, agrees before the expi­
ration of the twenty-live years, to ~ell the land to C. 
Here, the enforcement of the agreement would ope. 
rate so harshly on A, that the Court will not compel 
its specific performance in favoll!-' of c. 

. (h). A n.nd B, trustees, join their beneficiary, C, 
in an anoreement to sell the trust-estate to D, and 
personally agree to ~xo~er~te tb~ e~tate from .heavy 
incumbrances to :which tt ts subJect. The purchase 
money is not nearly enough to dischn,rge those in­
cumbr:mces, though, at the date of the agreement, 
the vendors believed it to be sufficien.t. Specific per­
formance of the agreement should he refused to D. 

(i). A, the owner of n.n estate, agrees to s_ell it to 
B and stipulates that he, A, shall not be obhged to 
d~fine its boundary. The estate really comprises a \"' . • I 
valuable property not known to either to be part of 
it. Specific performance of the agreement should be 
refused to B unless he wn.ives his claim to the nn-
1.-uown property. 

(j). .A. agrees with B to sell h~m cCJ:tain land, ~nd 
to make a road to it from a c01·tam railway statton. 
It is found afterwards that A cannot make · the road 
without exposing himself to litigation. Spec.ific 
performance of the part of the agreement rclatmg 
to the road should be refused to B, though he may 
he entitled to specific performance of the rest with 
compensation for loss of tho road. 

(k). A, a lessee of mines, agrees with B, his lessor, 
that at any time during the continuance of the lease B 
may give notice of his desire to take the machinery and 
pla.nt used in and about the mines, and that he shall 
have the articles specified in his notice delivered to 
him at a valuation on the expiry of the lease. Such 
a contract might be most injurious to the lessee's 
business, nnd ~pecilic performance should be refused 
to B. 

(l). A agrees to buy certain land from B. The 
agreement is silent as to access to the land. No 
right of way to it can be shown to exist. Specific 
performance of the contract should be refused to B. 

(m). • A n..,.rees with B to buy from B's manufac­
tory and not elsewhere all the goods of a certain 
class used by A in his trade. The Court cannot com­
pel D to supply the goods, but if he does not supply. 
them, A may he ruined unless he is allowed to buy 
them olsewhere. Spec.ific performance of the agree­
ment should be refused to B. 

IV. The circumstance that the plaintiff has 
done so bstantial acts or suffered losses in conse­
quence of an agreement susceptibl«;l of specific 
performance is one which the Court may reason­
ably consider in exercising its discretion to grant 
specific performance of such agreement. 

Illustration. 

A sells land to a railway company who agree to 
execute certain works for his convenience, The 
company take the land a)td use it for their railway. 
Specifi9 performa.nce of tho agreement to execute the 
works should he awarded in favour of A. 

(d.) Fo1· whom A g1·emnenl.s m.ay be specijical~y 
.mifo·rccd. 

22. Except as othertewiset1provid~fid by thif · s chap- ~ 
r, 1e spem 1c per ormance 

Who may obtain spc- of an agreement may be 
cific performance. 

obtained by-

(a) any party thereto: 

(b) the representative in interest, or the prin­
cipal, of any party thereto : provided that, where 
the learning, skill, solvency or any personal quality 
of such party is a material ingredient in the 
agreement, or where the agreement provides that 
his interest shall not be a~signed, his representative 
in interest or principal shall not be entitled to 
specific performance of the agree~ent ; · · 
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(c). where the agreement is a settlement on 
mar11age, any person beneficially entitled there­
under: 

(d) where the agreement ha5 been entered into 
by a ~enant for life in due exercise of a power; the 
re~namdermnn : 

(e) .a reversioner in possession, where the agree­
. men.t 1s ?'covenant entered into with his predeces­
sor m title and the reversioner is entitled to the 
benefit of such covenant : 

(f) a reversioner in remainder, where the 
agreement is such a covenant, and the reversioner 
is entitled to tlte benefit thereof and will sustain 
material injury by reason of its breach : 

(g) wheu a public company has entered into 
:m agreement and subsequently becomes amalgn,.. 
mated with another public company, the new 
company which arises ou~ of the amalgamation: 

(h) when the promoters of a public company. 
have, before. its incorporation, entered into an 
agreement for the purposes of the. company, and 
such agreement i~ warranted by the terms of 
the incorporation, the company. 

(e). Fo;· ~vhom Agreements c£mnot be specYicaUy 
enforced. 

23. An agreement for the sale or letting of 
1\grecment to sell pro· property cannot be specifi-

pcrty by one who has , II ·f l . ·f· . . f no title or who is " ca y en orcec 111 . ,LVO LU o a 
voluntnry settlor. vendor or lessor-

(a) who, knowing l1imself not to have any 
title to the property, lms agreed to sell or let the 
s::nne; 

(b) who, though he .entered into tlu3 agree­
ment bclieYiug that he had a good ti tle to the 
property, cannot at the time fixed by the parties 
or by the Com·t for the completion of the sale or 
letting give the purchaser or lessee a title free 
from reasonable doubt; 

(c) who, previous to entering into the ag•·ee­
. ment, has made a voluntary settlement of the 
subject-matter thereof. 

Illustrations. 

(a). A agrees to sell to B n.n estate which A 
knows to belong to C. A cannot enforce speci lie per­
formance of this agreement, even though (.; is willing 
to confirm it. 

·(b). A bequeaths his lnml to trustees, dccln.ring 
that tboy should not sell it witbo11t the consent in 
writing of his sons n.ud daughter~. ·A dies. Then 
one of his daughters dies. The trustees then cuter 

· into an agreement with B to sell him the land. D 
refuses to carry out tho agreement. 'l'he truste~;s 
cannot specifically enforce this agreement, as the 
title which they can give D is not free from ronson-6 tble doubt. 

(q). Amnkesn.voluntary settlement of certain pro­
perty on his brothers n.nd their issue, aml afterwards 
•'ntel'S into an agreement to soli the property , to a 
stranger. A camlot enforce specific performance of 
t.his agreement so as to overralc the settlement and 
t hus prejudice the interests of the persons claiming 
nndcr it. 

24. Specific performance 
Personal bora to the of an ngrcementcannotbeen-

relicf. f d . f f orce tn a\•our o a party-

( a) who could not recover compensation for its 
preach; · 
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(b) who has become incapable of performing, 
or violates, any essential term of the agreement 
that on his part remains to be performed ; or 

(c) who has already chosen his remedy and 
obtained satisfaction for the alleged breach of con­
tract. 

((l) who, previously to entering into the ngreo­
ment, !mel notice that a voluntary settlement of tlte 
subject-matter thereof hacl been made and was the•• 
in force. 

lll·ustrations. 
(a). A agrees to seU B a house a.nd to become ten­

ant thereof for a term of 14 years from the date of 
the sale at a spccifiecl ye:wly rent. A becomes insol­
vent. Neither ho nor his assignee can enforce spcri· 
fie performance of the agreement. Neither can H, 
alt.hongh he might recover compensation from A's 
assignee for breach of tho agreement. 

(b). A. agrees to soU B a house rmd garden in which 
there arc orn:nncntal trees, a materittl clement in the 
v:tlno of tho property as a rcsiclouce. A without B'" 
consent fells the trees. A. cannot enforce spccilil.: 
performance of the agreement. 

(c). A, holrling laud under an n.grecmcnt with B 
for a lease, commits wnste, or treats the land in ;m 
nnhnsbnndliko mnnnc•·· A c:\nnot enforce tlw 
agreement. 

(cl ). A agrees to let, and B ngrces to take, au un­
finished house, B agreeing to finiMh the bouse and tbe 
lease to contn.in covenants on tl1e part of A to keep 
tho bouse in rcpn.ir. B finishes the house in n. very 
defective mmmer: he cannot enforce the ngrecrhent, 
though A n.ud ll may sue ench other for compensation 
for bt·each oi t he ngreewenl. 

(c) . A n.grees to let, amlll agrees to tnko, a house 
for n. specified term at a speci ftcd rent. B refulles to 
perform the agreement. A the1·eupon sues for aml 
obtains compensation for the breach of contract. .A. 
cannot .obtaiu specific performn.nco of the agreement. 

{f). Fm· whon~ .i1!]1'cemen/.9 c£tnnot bo specifically 
enfoned except with £t variatio·n. 

25. Wltero a plaintiff seeks specific perform­
ance of an agreement in writ-

Nou-onforccnlcut ox~ · } · h } d f d cept with variation. mg, to W uc · t 16 e en aut 
sets up a vm·iation, the 

plaintiff cannot obtain the performance sought 
except witl1 the variation so set up, in tho follow­
ing cases (uamely) :-

(a) where by fraud or· mistake of fact the 
agreement of which pedorm:mce is sought is iu 
terms different from that whicll. the defendant 
supposed it to be when he entered into it; 

(b) where by fraud, mistake of fact, or surprise 
the defendant entered into the agreement under r• 
1.·easomLble misapprehension as tci its effect, as 
between himsel'f and the plaintiJi; 

(c) wl;:ore the defendant, knowing the ter·ms of 
the agreement nnd understanding its effect, hax 
entered into itrclyingnpousome misrepresentation 
by the plaintifi or upou some stipulation on thu 
pluinti"li's. part, which goes to vary the agreement, 
but which he refuses to fulfil ; 

(cl) where the parties lmve varied the agreement 
subsequently to its exectltion. 

IlltustmtioiJS, 
(a). A., Band C sign :~ writing, by which each 

agrees to enter into n bond to D for Rs. 1,000. lu 
n. suit by D, to make .A., Jj und C sepnmtoly liabla 
each to the extent of Rs. 1,000, they prove tlw.t tht> 
word 'each' was inserted by mistr•ke; that. the inteu­
ti.m wus that they should give a joint boud for Hs. 



1,000. A ca.n obtain the performance songht only 
with tho varintion thus set up. 

(b). A suea B to compel specific performance of 
ILll agreement in writing to buy a dwolliug.honse. 
B proves that be a.s,qumed that tho agreement included 
:Ln adjoining yard and the agreement was so framed 
ag to loavtl it doubtful whether tho yard was so in­
dnded or not. The Court will refuse to enforce tho 
•1greement, except with tho vn.rin.tion sot up by B. 

(c). A ngroes in writing to let to B a wharf, to­
gether \yith a strip of A's land delineated in a mnp. 
Before signing the ngrccmeut, B proposed orally 
that be should be at Jibert.y to substitute for the strip 
mentioned. in tho agreement another strip of A.'s 
land of the same dimensions, and to this A expressly 
n.o;.qented. B then signed the written agreement. A 
<:annot obtain specific performance of tho w•·ittcn 
agreement except with the variation set up by B. 

(d). A agrees in writing to let a house to B, fot• 
a ce•:tnin. tem1, at tho rent of Rs. 100 per month, 
puttmg 1t fi1·dt into tenn.ntablc repair. 'fho honso 
tuJ'US out to bo not worth repairing, so with B's con­
sent A pulls it down and erects a new house in its 
place: 13 ngreeing orally to pay rent n.f; Rs. 120 per 
mousem. H then-sues to compel ~pecific performance 
of t.ho ngreemeut in writing. He cunnot enforce it 
except with !;bo variations made by the subsequent 
ot·al agreement. 

(g). Against wlw11l Ag•·eemcnf.s may be specifically 
1mjo1·ced. · 

26. Except as otherwise provided by this 
Rdlio£ against P"rLios chapter, specific pe'rfor· 

and per!IODB cll\iming f 
un•lcr them by subsc· man co o an agreement . 
quent titlo. may be enforced against-

( a) either party thereto ; 
. (b) ~I~Y other person claiming nuder him by a 

title arJSlll~ subsequently to the agreement, ex­
. ~ept a trnn~feroe for ~alue, who bas paid his money 
111 good faith and w1thout notice of the original 
agt·eement ; 
. (c) any_ person ·clttiming nuder a title which, 

. Lhough . J>~IOI' t? the agreement, and kuown to 
the plamtrff, m1ght have boon displaceu by the 
clefend:m t; 

(d) when a. public company has entered into 
anagreem~nt, and subsequently becomes amal­
gamatod w1t!1 an~ther public company, the new 
company wluch IIJ'JSes out of the atn[J,lgamation ; 

(11) when ~he l?romoters _of a public company 
have, before 1ts mcorpomt10n, entered into an 
a.g1·eoment, t~~ company : provided that the com­
pany has rnt11ied and adopted the agreement and 
~he agreeu~ent iij warmuted by tho terms of the 
1ncorporat10n, 

Illrrs6ratlons. 
(~). A. agrees to convoy c01·t:rin land to B by a 

p~rhcular day. A dieH intestato hcfot•e thnt dny 
w:tbo~t having conveyed the land. B may co111pel 
As he•r or other representative in intet"Cst to cr-
£orm tho o.greomont Hpccilically. p 

R. (b)S O~O agrooa to sell certain land to B for 
R •· 6 000 . A afterwards conveys the land for 

~. t • B to C, who has notice of the original agt·oe-
won ' t may on£oi'ce specific performance of the 
agroemen as against C. 

(c). ·A agrees to soU hLnd to B for R r. ·ooo 
i;lkoslo':~ssi?n of tho, land. Afoorwo.rili; 1: sotis ~ 
o or '""· li,OOO. U makes no en . f n I 

iag to his interest _ in tho land. B~wry o _ro a~-
llnffiuient to n.ft'ect C with notice of h~ ~O~ijeSslOn ·•s 
:flo ma:y entorce tho agreement agaiust'c.m orest, aud 
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(d). A agrees in consideration of Rs. 1,000 to 

bequeath certain of his lands to B. Imme(liately after 
the agreement A. dies intestate, and C takes out ad­
ministration to his estate. B may enforce the agree­
ment against C. 

(c). A agrees to sell ccrt.1.in land to B. Before ~~e 
completion of the agreement, A becomes a !uuatw 
and Cis appointed his committee. B may specifically 

'enforce the ngreement against C. 
(j). A, the teu:tnt for lifo of rm estate, with re­

mainder to B, in due exercise of n. pO\yer confer~·cd ({ 
by the settlement under which he is tcun.nt for hfe, 1 
a.grees to sell tho estate to C, who has notice of the 
settlement. Before the sale . is completed, A dies. 
C may enforce specillc performance of the ·agreement 
against B. 

(g). A and B a.t'C joint tenants of land, his un­
divided moiety of which either may alien in his 
lifetime, but which, subject to that right, de,<olves on 
the survivor. A n.grces to sell hiH moiety to C and 
dies. C may enforce specific performauce of the 
agreement ag:~iust B. 

(II). .J!gc,iust whom L1g1·eements · camnot ue 
specifically enforced. 

27. Specific performance of an agreement can­
What pnrlics cannot be not be enforced against a. 

compelled to perform. party thereto in any of 
the following cases :-. 

(a) if the consideration to be received by liim 
is so grossly inadequate, with reference to the 
state of things existin.,. at the date of the a.,.ree­
ment, as to be either 

0

by itself or coupled 
0

witlt 
other circumstances evidence of fraud or of uudue 
advantage taken by the pln.intiff; 

(b) if his assent was obtained by the misre­
presentation (whether wilful or innocent), con­
cealment, circumvention, or unfair practices, of 
any pnrty to whom performance would becmne 
due undo~· the contract, or by any promise of such_ 
party wluch bas not been substantially fulfilled; 

(c) if _his assent' was given under the inllu­
eu?e of mts~nke of fnct, misapprehension or sur­
p~·lse : _Prov1ded tha~, w_hen the agreement p1·o­
vtcles f?r compenst~t10n m case of mistake, com-. 
pensahou may be mnde for a mistake within tho 
scope o~ such provision, a.ncl tho agreement mn.y 
be spec1fically enforced in other respects if pro­
per to be so enforced. 

Ill·ustrations. 

(c•)· A., one of two executors, in the erroneous be­
. fief tb~t he had the authority of his co-executo1·, 
cnterH mto an agreement for the sale to B of his tcs­
t:~tor's property. B cannot insist ou the aale being 
complotcd. 

(b) . A directs nn auctioneer to sell eet·tain land. / 
(!. ~rtm:w"t;da rcvo~cs the auctioneer's o.uthority ail · 
to 20 b1ghas of thJR laud, but the auctioneer inad­
vcrtent!y soils tho whole to B, who hnsuotnotice of the 
rovocat10n. B cannot enforce specific performance 
of the agt"Cement. 

(i). The Effect of dismissing a Suit for. Spec.ijic 
P~orfo?·manco. 

28. The· dismissal of a suit for specific per-

B f 
't ~ b formance of an agreement 

ar o '"' .or reach h ll b h I . . . lifter dismiasal s a ar t e p amtiff's 
· right to sue for the breach 

of such agreement. 
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CHAPTER III. 

Or THE RECTIFICATION OF lNSTR1JMENTS. 

29. When, through fraud or n. mutual mistake 
Wh . of the pn.rties, a contract 

c!lmstrumcnt may or other instrument in 
be rccttficd. . . 

wr1tmg does not truly 
express the intention of the parties, the CoUI·t, on 
find,ing it clearly proved-

( a) that there has been fraud or mistake in 
framing the instrument, and 

(b) that the intention of t4e parties in execut­
ing the instrument was an n.llegell by the plaintilf, 

may in its discretion rectify the instrument, so 
as to express that intention, so far as it can bo 
done without prejudice to rights acquit·ed by third 
persons, in good faith and for value. 

Illustrations. 

(a). A, intending to sell to B his bouse and one of 
three godowns adjacent to it, executes a conveyance 
Jlrcparcd by B, in which, through B's fraud, all 
three godowns arc inclucled. 

Of the two godowns which were fro.udulcntly in­
cluded, B gives one to U and lets the other to D for 
a rent, neither C norD having any knowledge of the 
fmud. 

'l'hc conveyance mo.y, as against D o.nd C, bo 
rectified so as to exclude from it the godown given 
to C; but it cannot be rectified so as to affect D's 
lease. ' 

(b). By a marriage-settlement, A., the father of B, 
the intended wife, covcna,ntcd with C, tl10 intended 
husband, to pay to C, his executor~, administro.tors 

· and assigns, during A's life, nn a,mmity of Us. 5,000. 
C dies insolvent and tho official assignee claims the 

.annuity ft·om ./i. The Court, on finding it clearly 
provecl tlmt the parties always intended that this an­
nuity should be paid as a provision for B and her 
children, may rectify the settlement, a,nd decree that 
the assignee bas no right to any part of the annuity. 

;30. For the purpose of rectifying a contract in 
. . writing, it must be pre-

Prcsump~ton as to m- sumed that nil the parties 
ten& of parhes. thereto intended to make 
a1i equitable and conscientious agreement. 

31. In rectifying a written instrument, the 
Court may inquire what 

Principles of rcctifica- the instrument was iu­
tion. tended to mean, and what 
were intended to be its legal consequences, nud is 
not confined to the inquiry wha~ tho language of 
t;he instrument was intended to be. 

32. A contract in writing may be fit·st rectified 
and then, if the plaintiff 

Specific enforcement of has so pmycd in his plaint 
Nctilicd contract. and the Court thinks fit, 

specifically enforced. 

lllu. tratwn. 

.A. agrees in writing to pay his attorney, B, a fixed 
sum in lieu of costs. 

'!'be agreement ~ontains. mis_tnkcs as to the l:lamo 
and rio-hts of the chent, whtch, tf construed strtctly, 
would have excluded B from all rights under tho agree­
ment. B is entitled, if the Court thinks fit, to have 
it rectified and to au order £or pnyrnent ?f the sum, 
as if at th~ time of its execution it W:.d expressed the 
intention of tht: parties. 

CHAPTER IV. 
OF THE UEscrssioN oF CoNTRAcrs. 

33. Any person interested in a. contract in 
writing may sue t? have 

When rescission may it rescinded and such re­
ba adjudged. cission may be adjudged 
·by the Court, in any of the following cases, nn.me­
ly:-

(a) where the contract is voidable or terminable 
by the plaintiff; 

(b) where the contract is unlawful for.causeH 
not apparent on its bee, :~nd the defendant IS more 
to blame than tho plainti·ff ; . 

(c) where a decree for specific perfornmnco 
of a coutmct of sale, or of a. contract to take :~ 
lease, haR be~n made, and the purchaser or lessee 
makes default in ·payment of the purcha.se-mon_cy 
or other sums which the Court has ordered lnu1 
to pay. 

Exl'I.ANATION.-In the cnse mentioned in clause 
(c) of this section, when the purchaser or lesso•: 
is in possession of the subject-matter, the Conrf; 
may also order him to pay to tho vendor or lessor 
the rents aml protits, if :.my, received by him, to­
"'ether with the costs occasioned by the non-colll-
pletion of the purchase or lease. · 

.lll-usll'alion. 
To (b).-A, an attorney, induces B, his client, to 

tmilsfcr property to him for tho purpose of defraud­
in"' Jl'a creditors. Here the parties arc not equally 
in °fuult, o.nd B is entitled to have the instrument of 
transfer t·escimled. 

34. Rescission of a cont1·act in writing cannot 
. . . bo adjudged for mero 

Ucsctsston for tm~tnkc. mistake, unless the po.rty 
against whom it is adjudged can be restored o 
substantio.lly the s:.une position as if the contract 
had not been made. 

35. A plaintiff instituting a suit fo1· the spe · 
. cific performance of a. 

A_lt~rnn~tvo J""yer f'!r contract in writin'" may 
rcsctsstonmHmtforapcc•- . h I 0 

• 
tic pcrformuuco. pmy . ill t e u teruatl'lo 

that, If the contmct can­
not be enforced, it may be rescinded and deli­
vered up to be cancelled. 

36. On adjudging the rescission of a contrac~, 

C t . the Court may t•cqui•· 'l 
our may rC<(UtrO par- tl t t h 1 ty rescinding to do equity. tc par y o w om sucn 

relief is granted to rnako 
any compensation to the other which justice may 
require. 

CHAP'l'BR V'. 
01' TIH: CANCt;J,J.ATION OJ! lNSl'lW~U:NTS. 

37. Any person ho.ving rm~sonable appt·ehen­
sion that a writtcu in­

When caucollution mny strumont if left outstaml-
be ordered. . ' . 

mg, may canso sorwu.1 
iujury to a person againHt whom it is void Ol' 

voidable, may sue to have it so adjudged, and tho 
Court may, in its discretion, so adjudge it an•l 
order it to be delivered up and cancelled . 

illustrations. 
(a). A, the owner of a ship, by {rau.dulcntly repre­

senting her to be seaworthy, induces B, an under­
writer, to in!lure her. B mo.y obtain the caucullatio.a 
o£ the policy. 

(b). A conveys land to B, who bequeaths it to C, 
and dies. '!'hereupon D gct.q possession of tho land, 
and prod ucCil a hrgcd instrument stating that tho 
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conveyance was made to Bin trust !or him. C mn.y 
obtain the cn.ncellation of the forged mstrument. 

(c). A, representing that the tennnt.q ?n his. land 
were all nt will, sells it to B, n.nd conveys 1t ~{) h~ by 
nn instrument dated the 1st Jnnuary 187<>. Soon 
nft.cr that dn.y, A frnudulcntly grnnts to C n. lease of 
pnrt af the ln:nds, dn.tcd tho 1st October 1874. B may 

·obtain the cnnccllation of this lease. 
. (d). A agrees ;.o sell and deliver a ship to B, to be 
· paid for by B's ncceptnuccs of four bills of exchange, 
for sums n.mounting t.o Rs. 10,000, to be drawn by A 
on B. The bills are dmwn and accepted, bnt the 
ship is not aelivcred according to the ngr~omcnt, A 
sues B on one of the bills. B mn.y obtam tho cnn· 
ccllnt.ion of nil the bills. 

·ss. W"here nu instrument is evidence of dif­
fcren t rigllts or different 

Whn~ instrument• rnay ob]jgnt.ions, the Court 
be pnrtmlly Cllncclled. mny, in a proper cnse, 
<'nncel it in part and nllow it to st-and for tl1e 
rf'sidue. 

Illu~fmtio1~. 

A drnws n bill on B, who endorses it to C, by 
whom it appears to be ond?rsed to D, ":!10 · c'.'dorscs 
it to E. C's endorsement 1s forged, C 1s cnt1tlcd to 
l1nve such onclor,emcnt cancelled, lea.ving the bill to 

· stand as l'O""ards .A, B, D, nncl E. 
· 39. On ;djudging the c:mcc:llntion of an insLru­
P to • ty ment, the Court may re­

' for o;h~m i:~!e~~r is quire the party to whom 
· caucdlcd to mako cow- such relief is granted to 
pensation. make any compef!sation 
to the other which justice mo.y requh·e. 

CHAPTER VI. 
OF DECLARATORY DECREES, 

40. Any person entitled to nny legal chat•ac-
. . ter, or to n11Y future right 

D1screho!1 of Court ns ns to any property, may 
to drclarnhons of status . t' t t . t · . t 
or right. ms I u ;e u SUI ~gums 

any person denymg, ov 
interested to deny, his title to such c.haracter or 
right, and the Court may, in its discretion, make 
therein n declaration t.hat. he is so entitled, and 
the plaiutifi' need not in such suit ask for nuy 
further rl'lief. 

ExrLANATION.-A trustee of propel'ty is a person 
intE-rcstou to deny a title adverse to the titl e of 
!'Ome one who is not in ex.ist.ouce, n.ud for whom, 
if in existence, he woulu be a trustee. 

Provided that. no Court shnll make any such 
llnr to such dcclamtion. declaration iu any o.f t.h.e 

following cases :-
(a) where phe right ns to which the declumtion 

. is sought is contingent, or may never arise; 
(b) where the ploint.iJl' is in possession o£ the 

right which l1e seeks to have declared; 
(c) 'vhere the right respecting which t-he clo­

cluJ·atiou is sought could be enforced by 
ordinary suit. 

Ex.PLANA1'rON.-'!'he presumptive right · of n 
Hindlt to propE'rty, i£ he survive the widow of a 
sonless lli!1uu, is not witl1in clal!se (a) of the 
above proVIso. 

Illustrations. 

(a). A lwqurot,hs his properly to B, C nod D. "to 
he equally divided amongst all nnd each of them, if 
Jiving at tho time of 1uy death, then lllllongst their 
surviving children." No such childt·cn nreiu existence. 
l:n a Hnit n~'1linst A's exeeutor, the Courl mu.! 9cclnre 

whether B, C aJ!d :0 to~k the property nbsolute~y, or 
only for their lives, but 1t ma.>: no.t decln:re the 1ntcrJ 
ests of the children before the1r r1ghts are vested. 

(b). A covenants thnt if.he shoul~ at any time be 
cntit.Jed to property excec.dmg one lakh of rupees, be 
will settle it upon certam trusts. Before any such 
property accrues, or any persons entitled under t;be 
tt~1sts arc nscertnincd, he institutes a suit to obtain n 
dcclarntion that the covenn.nt is void fo1·· uncertainty. 
Tho Court cannot mnke tho declaration. . 

(c.) The widow of~ sotl lc~s ~iudu al~enates part 1 
of the property of wbwh she lS m posscss10n as such. 
'!'he person presumptively cuti~led to ~ossess .the pro­
perty if.ho survive her, 1~ay, m a smt .agm~st the 
nlieuec obtain a declarat10n t.ha.t the a.hcnahon was 
made ,~ithout le.,.nl necess.ity, nnd was thei"efore void 
beyond the wiclo~v's life-time. 

(£l). A Hind{, widow in possession of property 
adopt.s n son to her deceased hns~and. The person 
presumptively entitled to posses~ton of ~he P.roperty 
on her death without a son ma.y, m a smt ngamst the 
adopted sou, obtain a declaration that the adoption 
was invalid. . 

(c). .A is in possession of certain property. B, 
alleging that he is the owner of the property, re­
quires .A to deliver it to him. This nlone is not 
enou.,.h to entitle A to a declnration of his right to hold 
the l~·opcrty. 

(f). A bcquenths property to B for hi~ life, with 
remnindcr to B's wife ancl her children, if any, by B,. 
but if B clie wit.hout any wife or children, to C. · B hns 
a putative wife, D, and children, but C denies that B 
and D were ever lawfully mnrried. D and h01· 
chilclrr.n may, in B's life.timc, institute a suit against 
C ancl obtain therein a cleclrtmtion tht\t they are h·uly 
the wife and children of B. 

41. A declaration mad!') under this chapter is 

Effect of declaration. biudiug only on the par­
tics to tlw snit, persons 

claiming tl1rough them r!Jspectively, nnd, where 
any of the partitJs are trustees, on the persons 
for whom, if in existence, suc)l parties would be 
trustees. 

Ill1!slration. 

A, a Hindu, in a suit to which B, his alleged wife, 
n.nd her mother arc· defendants, seeks a declarn,tion 
tbnt his marriage was duly solemnized and nn order 
for the resl;:itution of Iris conjugal rights. The Court 
makes the decla.rat.ion ani! order. C, cla.imiug tha,t 
B is his .wife, thell: sues A for the recovery of B. '!'he 
decln.ratJon made m the former suit is not binding 
upon C, 

CHAPTER VII. 
OF q'Hf~ ENFORCEMENT OF Pum.rc DuTIEs. 

42. Any ~f the High Courts o£ Judicature at 
Power to order public Fort Willinm, Mndrns nnd 

serl'ants. and . others to Bombn,y ma,y on applica-
do :c.rtam spcOJfic nct.s. tion, make a~1 order re­
qun·l.ng any sp~cific act to be clone by any per. son ( 
hold111g a pnbhc. office of a permnnent nature, or W' 
lJy any corporntJou or inferior Court of J udica~ 
ture : Jll'ovicled- · 

(a) that such net is !)!early incumbent on such 
person or Court in his or its public clmracter, or 
on such corpomtion in its corporate cha.rncter; 

(b) t~nt, in the opinion of the High Court, 
suoh net 1s consonant to right and justice; 

(c) tlmt the allplicn.nt has no ot·her specific. 
and udequate legal remedy ; and · · 

(d). that the re1nedy given by the order applied 
~or w11l be complete. · 
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Exemptions rrom ouch Nothing in this section 
power. shall be deemed to au­

thorize :my High Court-
( e) ·to make any order binding on the Sem-e­

tary of Stat.e for India in Council, on the Gover­
nor-General in Council, on the Governor of Madrns 
in Council, on the Go\'Cruor of Bombay in Council, · 
or on the Lieutenant-Governor of .Bengal; or 

~~ · (j) to make any order on any other servant of 
~~ the Crown, as such, merely to enforce the satis­

' faction of a claim upon the Crown. 
43. Every application under section forty-two 

. . must be founded on an 
Apphcal1on how made. ffid "t f .1 t . a 1 av1 o t 1e par y Ill-

jured, stat.ing his right in the matter in question, 
his demand of justice and the denial thereof; and 

the High Court may, in 
itsdisc1·etion, either mnke 

the order npplied for absolute in the fh·st instance, 

Procedure thoreon. 

or refuse it; and grant a rule to show cause why 
·the order appli"ed for should not be made. 

If, in the latter case, the party complained of 

Order in alternative. shows no sufficient c.'\ use, 
the High Court may lirst 

lnt,ke an order in the alternative, either to do the 
:wt required, or to signify some rcn~ou to the con­
tmry and make an answer thereto by such day as 
tA1e High Com·t fixes in this behalf. 

·~4. If the perHon to whom such order is direct-
Perem tor order. eclmttkes _no ans_wei·, or 

· ~ Y makes e.n msuffimont Ol'.a 
:false answer, the High Court may then issue a 
peremptory order to do the act. absolutely. 

45. Every order under this chapter shall be 
, . executed, and may heap-

f,xccuhon of, and ap- pealed from as if it were 
1raal from, ordors. a decre"o macle in the exe1·­
cise of the ordiunry original civil jurisdiction of 
t;{w High Court. · 

•16. The costs of all applic.'ltions and orders 

Costs. nuder this clmpter shall 
be in tho discretion of the 
High Court. 

47. Neither the High Court nor any Judge 
thereof ohull herenfter 

Bar to issue of man- issue any writ of nmn-
a,nms. da?n1lS. 

·oi 

4·8. Each of t he said. High Courts shall, us 

Power to fmm~ rules. soon a~ conveniently may 
be, f1·ame rules to rogu­

late the procedure under this chnptcr; :mel until 
such rules are framed, the prnctice of snch Court• 
as to applications for nncl grants of writs of man­
dmnus s!mll apply, so far as m1•Y be pmctica.blc, · 
to applications and ~rders under this chapter. 

PART III. 

'OF· PREVENTIVE RELIEF. 

CHAPTER ym. 

·0!' iNJUNCTIONS GENERALLY. 

49. Preventive relief is granted at the disc l'('­
tion of tho Court J:,y iJJ­

·Preventivc relief how junction, temporary or 
.granted. perpetual. 

VI-76 d 

50. Temporary injunctions are such ns are to 
. . . continue until a specified 

Temporary mJtmctwns. t" Th b 1me. . ey may o 
granted 'lot :my period of a suit, and are regu)ateil 
by the Code of Civil Procedure. 

A perpetunl injunction can only be granted by 
. . . the decree m~tde nt the 

Perpetual InJUnctiOns. l . c] tl tearmg an upon 1e 
merits of the suit: the defendant is t.hereby per­
petually enjoined from the assert.ion of a right or 
from the commission of an act, wllieh woultl 1Je 
contrary to t he right.s of the plaintiff. 

CHA.P'I'ER IX. 

Qp PBRPF:l'UAT. INJUNCTION~. 

51. Subject to the ot.her provi:ious containeil 
, . . . in, or refetTed to hy, t.hi !; 

1 erpctual lll.JuncltonH chapter a perpe t.ual i11 -
whcn n-rantccl. . . ' 

" ] tmct10u rna y he gm.n tnrl 
to prevent the breach of an obliga.tion existi ug in 
favour of tl10 applic:~nt, whet.her expr"~ti m· im­
plied. 

vVhen such obligation :wises from contract., Lht> 
Com·!; slmll be guided by the rules anti provisions 
contained in chapter II of this Act. 

·w11eu such obligation arises f1·om an actm;l ot· 
threatened invnsion by the defendant of the 
plaiuti!f's right to, or enjoyment of, pl'OPOl'ty, the 
Comt may gmut a perpetual injunction in t.hc 
following cases (namely)- • · 

(c~) where the parLieR have expressly agreed in 
writing tlmt, in case of such invasion, a perpctunl 
injunction n1:1y be grantod: 

(b) where thm·e ex ists no standard . for ascer­
tnining the actual damagt• can sed by the invnsiou: 

(c) whe1·c tho invasion is such that pecuniary 
compensation would not. afforcl adequate relief : 

(d) whei'O it is probnble tlmt pccuniu.ry <'om­
pcnsutiou canuot he got i'or the invasion : 

(e) where the injunction is neccssnry to prevent 
r1 Iimltiplicity of judicinl proet~eclings: 

(j) whore the obligu.tiou aris(ls ft·om a t 1·u;L. 

.lltustmliuu .~ 

( ~~. ) A. lets e<ll't"i n hM~<I to Ll, a nd B "!P"c<·s not • '> 
dig snnrl or gmvcl t heJ·coul. l1. m:ty obtain :•n injunc­
tion to reshl'n in JJ f1·orn rliggin~ in violnt.inn of Ui . ., 
<~.grecmcnt .. 

(b.) A, tho uwner· of twn mljoiuiug honBcs, lets''"'' 
to 13 and aftcrw:u·d.s lots tho ntbcr t.o C. A a.nd C 
begin to make such altcr:cf ions in tho hou; t: l o~ lo I : 
a~· will p1·cvcu.L tlw cmnfortablc cnjoym<•ltl, o[ t !." 
house let to B. B ITlllJ" ohtni, nr• injund ion to r.,. 
stl·ain t.hcm J'mrn doing so. 

(c.) A leis ~orf:tiu anthlc laud~ to B ior (Hil'l' '"c~ 
o.f !Jusba.ndry, but without any exprc"s a<•r<·cmcnt "~ 
t9 f.hc modo of cnlt,ivr•iiou. CoutJttry l~ Llw mode 
of cultivat.ion ·cnsi.om:u·y in tho di~t1·ict B ~lwcntcus 
to sow the l ::wil~ wi.f.h seed injurious' tl;erclo uu,l 
rcqui1·ing many years to c•·adicato. A JUM" out:'i" 
nn injnuction to rest:miu B from sowiug t.hc"t; . .,,ds in 
contravent.ion of his impli<•d a~rccmcnt to usc the~ 
in :t busb:tndlikc =nuct·. · 
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(d.) A, B, and C nrc partners. the partnership 
heing determinable nt will. A threatens to do ~n 
o.et tending to the destruction of th~ pnrtn~rshlp· 
J)roperty. B and C mn.y, with~nt sc~k!ng n. dJssolu-
1 ion of the partnership, obtam an lllJUnctJon f.o re­
Mrnin A from doing tho net. 

(e.) A, n. Hindu widow in possession of her 
deceased husband's propert.y, commits. dest.ruc~1on. of 
Lhe property withouL nuy cause snffic1cnt to Jl~st1iy 
her in so doing. The heir expectant mn.y obtnm nn 
injunction to restrain her. 

(f.) A, B, and C nre members . of an uudivi~ed 
Hindu family. A cuts tinlber growmg on the family­
property, and threatens to destt-oy p~·rt of ~he 
family-house nncl to sell some of the lhmii~-ut?nsiis. 
Band C mny obtain nn injunction to restrnm h1m. 

(g.) A, the owner of certain houses in Calcut~n, 
becomes insolvent. B buys them from the officml 
...ssignee nnd enters into possession. il persists in 
i.1-espnssing on nnd da.ma&~ng t.ho houses, nnd B is 
I hereby compelled, at consJdernble expense, to employ 
men to protect f.he possession. B mn.y obtnin nn 
injunction to restt;Jin further nets of h·cspass. 

(h.,) The inhabitants of a village clnim n right of 
wa.y over A's l!tnd. In a suit against seve1'Ul of them, 
.! obtains n declaratory decree that, l1is land is subject 
to no such right. Mferwnrds each of the other 
villagers sues A for obstnwting his alleged right of 
way over the lnnd. A may obtain an injunction to 
restrain them. 

(i.) A, in nn administration-suit to which acre­
ditor, B, is not a party, obt.'tins a decree for t.be 
&dministrntioo of C's assets. B proceeds against C's 
estate for his debt. A mny obtain o.n injunction to 
restrain B. 

(j.) .A and B are in po,~session of cont.iguons lands 
and of f.he mines nnderoenib t.hem. A works his ' 
mine sons to ext.end under B's mine and t:hreatens 
to. remove certain pillars which help to support B's 
mme. B may obt .. in nn injunci.ion to restmin him 
from so doing. 

.(k.) A rings bells or mnkes. some other unnece~sary 
no1se so nea1· n house as to m~edcro ma:tCJ•inlly n.nd 
un':.ll.<onabh· with t.he physical comfort of the oc­
cup!Or, B. B may obtnin an injnnction restraining A 
from making t.he noise. 

(l.) A pollutes the nir with smoke so as to inter­
fere mnterin.Jly with t.he physical comfort of B and 
0, whu c:>rry on business in a n(lighbouring house. 
B and 0 may ob1ain un injnncf.iou to rcst.rain t.he 
pollution. 

(m.) A builds a. house with eaves projecting over 
B's land. .B may obtain nu injunct.ion to prevent A 
from so domg. 

(n.) A h1fringes B's patent. If f,ho Court is mtis· 
ftcd thnt the patent is valid nnd has been ioft·in"c<l 
B may obt.ain an injunction f.o rcst:rain t.he iufri~gc: 
ment. 

.. (o.) .A piralt·~ n:s cop_v,·ight. B may obt~tin:m 
IDJ~nchon t~ rest~·am t.ho pimcy, unless the wo1·k of 
wh1ch copyright IS claimed is libellous or obscene. 

(p.) ~ imp1:o~erly .uses the imdcmark or' B. B 
~11y obtnm a?1 IDJnnct.ton to resl.rain the user, pro­
VIded thn.t B s use of the trademark is honest. 

(q.) I.n ~rder to sell his goods, A uses mnrks, labels 
or descrJ~tJons so clo&;ly resembling those used bl' B 
118 to be hk.ely to dec~1ve b,uyers into thinking ilmt 
the! ~e a~tually buYJ';'g B s goods. B may obtain 
an lDJnnction to rcstmw the user, provided his own 
use of the ~rks, labels or descriptions be an honest 
one. 

(r.) A sell~· nn ·article call~d . ":M1p:ica~ Balm,'' 
stating that it IS comp~u.nded of ~t.vers rare essences, 
and hns sovereign mcdicmnl quaht1es. B commences 
to sell a similar ltrticle to which he gives a name and 
description such as to lend .people into the belief that 
they are buying A's M?x1can Balm, A sues .B for 
nn injunction to restm~n the snle.. B shows thnt 
A's Mexican Balm consists of nothmg but scented 
hog's lard. A's use of his description is not nn 
honest one nnd he cannot obtn.in an injunction. 

( s.) A trustee threatens a breach of t~·ust. His f 
co-trustees, if any, should, nnd the beneficml owners 
mny, obtain an injunction to prevent the bre1tch. 

(t.) The directors of a p~blic compo.ny are about 
to pny a dividend out of cn.p1ta.J or borrowed money. 
Any of the shareholders may obtn,in an injunction to 
restrain them. 

(u.) The directors of n, fire nnd life-insurance 
company nrc about to engage in marine insumnces . 
Any of the shareholders may obtainc an injunction to 
restroin them. 

(v.) A, an executor, through misconduct or insol­
vency, is b1inging the property' of the deceased into 
danger. The Court may gmnt an injunction to re­
strain him from getting in the nssets. 

(w.) A, n tradesman, holds out Bas his partner· 
against the wish and without the authority of B. B. 
m~ty obtain an injunction to restmin A from so doing. 

(a:.) A, atrustcefor B, is about to make an impru-· 
dent sale of a smnll part of the trust-property. B · 
may obtain an injunction to restrain the sale, even. 
though compensation in money woulcl have afforded 
him aclequatc relief. · 

(?/·) A makes n. voluntary settlement of an estate· 
on B n.nd his children. .A. t hen· contmcts to sell the 
estate to C. B or any of his children may obtltin. an• 
injunction to restrain the sale. 

(z.~ In the conrae of A's employment as·rnakiJ;. 
c~rtmn pn·p.ers belonging to his client, B, come into· 
h1s :possessiOn. A threatens to make these papers 
pubhc, or to communicate thcil· contents ton stran"er. 
B may obtain an injunction to restr1tin A from so doing. 

. (act:) A mortgages lrtncl~ to B with the usual. 
p<"~er of snle. C . and D then recover judgmenbs 
ngamst.A., B exercises the power and threatens to 
pa.t:t With the surplus-monies. As regards these, 
he IS a trustee for A nnd those cla.itning· under A. C 
and D may therefore obtltin ltD injunction to restrain 
B from pa.rting with the sm·plus. 

(bb.} ~is B's medicaladviser. He demands money 
of B which B declines to pn;r. A tben threatens to 
~ak~ know~ the effect of D's commuuications to 
h1m ns a patient. .'!'his is contmry to A's duty and 
B ~nny obtain an injunction to l'OSLrn.in him. fro~ so 
domg. 

"' 
f (~1c.) A! a very eminent man, writes letters on ~ 

llhffil r· t.oplCS to B. .After the death of .A and B . c ·­
w o 1s B's res'd 1 ' ' b . I nary coatee proposes to make money 
by pubhshing A's Jette~. D who is A's executor 
. ns a.. property in the letters, ~nd can obtain an in~ 
JUnction to restrn.in C from publishing them. 

(clcl.) A carries on a manufactory and B is his 
~ss~tltnt. In the course of his business, A imparts 
0 da secret process of value. B afterwards de­

ma.n .9 money of A, threatening, in case of refusal, 
to d1sclose t·he process to C a rival-mn.nufacttirer. 'i 0~ obtltin an injunction to restrain B from dis-

d
e otsmg the process as being a thing contrary to lris 
u y. 
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52. When, to prevent the breach of an obli-
:lbnd~to · in ·unctio gation, it is necessary to 

. ry J ns. compel tho performance of 
~ertam acts which the Court is capable of enforc­
~u~, th? Court may in its clise:vetion grant an 
lllJUnctton to prevent the breach complained of, 
and also to compel performance of the requisite 
:.cts. 

Ill•I.Strations. 
(a.) A., by new buildings, obstructs lights to the 

access and use of which B has acquired a right under 
tbe Indian Limitation Act, Part IV. B may obtain :1,11 

iujnnc~io~ not only to restrain A. from going on . with 
the bUJ!dmgs, bnt also to pull down so much of them 
"-S obstrncts B's Lights. • 
· (b.) In the case put as illustration (bb) to section 

51, the Court may also order all written communica­
tions made by B, as patient, to .A., as pbysicin.n, to 
be destroyed. 

(c.). In the case· put as illustm.tion ( cc) to section 
li.L. the Court may a,Jso order .A.'s letters to be de­
Htroyed. 

(d.) Iu the cnses put as illustrations (zi), (q) and 
(•·) to section 51, the Court may also order the copies 
produced by piracy, and the trademarks, labels and 
descriptions improperly used, by A to be destroyed. 

.Injunction· when re- 53. Au injunction can-
fused. not be gmnted-

(a) to sta.y a judicia,! proceeding pending at the 
institution of the suit in which the injunction is 
sought, unless such restraint is necessary to pre­
vent a multiplicity of proceedings: 

(b) to stay proceedings in a Court superior to 
that from which. the inj'.unctiou is sought: 

(c) to restt·ain persons from applying to any 
legislative body : ' 

(d) to interfere with the public duties of any 
department of the Government of India or the 
Local Government, or with· the sovereign acts of 
a foreign Government :. 

(e) to stayproceedingsinanyct~minal matter:. 
(f) to prevent t.he breach of an agreement the 

performance of which would not be·specifically 
enforced: 

(g) to prevent, on the ground of nuisance,. an 
act of wliich it is not ·reasonn,bly clear· that it wilL 
J;e a nuisance:: 

(h) to p1·event n libel Ol" other net, whether· 
punishable by crimin(l,!lR.w OJ' not, which is not an· 
invasion of the plaintiff's right to, or his enjoy­
ment of, property, and is not inconsistent with 
any contract made by tho defendant with the 
plaintiff, or with any specir.l duty which the de­
fendant owes to the plaintiff :. 

( i) to. prevent a continuing: breach in•w.hich tho 
applicant hns· acquiesced: 

(J) when eq)lally efficacious·relief can certainly 
oe obtained by any other usuar mode of proceed­
ina, except in case· of breach of trust :. 

(k) when the conduct of the applicant or his· 
agents has been such as to disentitle liim to the 
assistance of the Com-t : 

(l) where the applipant has no personal interest 
in the matter. 

Illustrations .. 
(a.) .A. being B'a neighbour; and ~aving no other 

relations with bim, tbrea.tens to·pubhsh a statement 
concernin.,. B which would bepuuishablc under chapter 
XXI of t.be Indian Penal Code. The Court cannot 
gt·ant an injunction to rest.rain the publication,. even 
though it mny be injurious to B's property: 

(b.) .A., being B's medical_advi~er, thr~tens to 
publish B's communications with h1m, show1ug that 

B bas led an immorn.llife: B may obtain an injunc­
tion to restrain the. publication. 

(c.) A applies for an injunction to restmin B 
from working mines under .A.'s land. It appears t.bat 
B hn.s been working them with A's permission for 
eight years. The injunction should bo refused. 

(cl.) .A. seeks an injunction to restrain his partner, 
B, from receiving tho partnership-debts and effects. 
It appen.rs thnt A bad improperly possessed himself 
of tho books of the· firm and rcfnsecl B access to them. 
The Court will refuse tho injunction. 

(o.) .A. manufactures and sells crucibles, designat­
ing them as " pR.tent plumbago crucibles," though, 
in fact, they have never been patented. B pirn.tes 
the designation. A cannot obtain an injunction to 
restra,in the piracy. 

54. Notwithstanding section fifty-three, clause 
(f), wltere a contract com- . 

Injunctions to pe1 form . ffi · 
ncg,.t;,.0 agl'cemcnt. pr1ses an a rmattve agrcn-

ment to do a certain net, 
coupled with a negative agreement expressed OJ' 

implied not to do a certain net, the circumstance 
tlmt the Court is unable to compel specific perform­
ance of the affirmative agreement, shall not. pre­
clude it from granting an injimctiou to perfbrm 
the negative agreement; providecl that the appli­
cant has not failed to perform tl1e contract so far 
as it is binding on him. 

Jl~u$h·aUon• •. 
(a.) .A. agrees to sell to B for rupees 1,000 the 

good-will of a certa,in business unconnected with 
business· premises, and further agrees not to carry on 
that business in Calcutta. B pnya .A. tho rupees 1,000, 
but A cnrriea on·tbo liusiness in Calcutta. The Court ' 
cannot compel A. to scud his cuatomers to B, but B 
may obtain an injunction 1·estraiuing .A. from carry­
ing on tl1o husiness in Calcutta. 

(b.) .A. agrees to sell to B tho good-will of a busi­
ness. .A. then sets up•a similar business close· by B's 
abop, and solicits hie old customers ·to den! wit)j him. 
This is contmry to his implied'agreement, and B may 
obtain an injirnction to restrain .A. from soliciting the 
customers,. and from doing any act whereby. thei1· · 
good-will' may be withdrawn fi·om B. 

(c.)' .A.agrces.with·B to sing ·fol'twelvo m!Jntlis nt 
B's .tbeatrc and: not to sing in public elsewhere. B· 
cannot obtain specific performnnce uf tho · ngl'Cemeut. 
to sing, . bnt he is entitled to an inju·uction rcstt~Lin­
ing .A: ft·om singing· at uny othor place of ent~rtniu-
mont.. ~ 

(d.) B agrees-witll £ tbathe willserveliim bith­
fully .for. twelve montl<s as :• elm· Jr. .A. is not eni.ibled 
to a decree for specific performance of this a;::t·ccment. 
Bat be is entitled to nn injunction restraining B from 
serviug a rival-bouse us cLerk .. 

(e.) .A:. agrees wi.th B that, in considerntion of 
rnpecs 1,000 to be pt.i.d to him by D o.n a day fixed, 
bo will not set up a certain business within o. speci­
fied distance. B fails to pay the money. lr. cannot 
be restrained from Cttl'l·ying on tho business within 
the specified distance. 

Number and 
year. 

VIII of 1859 

XIV of ]59 

S C H EJ.D U L E'.. 

(Sec Bl:ction 2.) 

Subject;. 

Code of Civil Procedure ... 

Extent of 
repeal. 

Secs.15 and 
192. 

Limitation Act ... ... Sec. 15. 
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STATEMENT OF OBJECTS .AND REASONS. 

·THE ob'ect of this Bill, w'bicb is intended as a supplement to the _Code of C~vil Procedure, .llll 
rerised and ~ublished in Mu.rch 1875, is to define and amend the law relatmg to specific and preventive 
relief. 

2, Onder tl!e head of specific relief,-it deals with suits f01~ 
(a) the possc>.~sion of specific property, moveable or immoveable, 

' (b) the specific performn.nce of ng1·eements, 
(c) the rectification of instruments, 
(d) the rescission of contracts, .1' 
(c) the cnncellntion of instruments, 
(f) declarntory decrees, nnd 
(q) tbe enforcement of public duties. . . .. 

3. Under the bend of preventive relief, it treats of perpetual lllJnnct!Ons. . . 
4. TJ1e chapter relo.ting to the recovery of po~s?ssion of specific property_ emb?dles tho E ng:halt. 

:rules as to deti1me, and the useful provision of the Iudmn Act, Xl V of 1859, sect1?n 1 <>, as to the t·1ght 
of persons inf01·mnlly dispossessed of land to recover possession by 11 summn;ry su1t. Words lmve been 
introduced to show expressly that this provision do?s not npply .to lllnds cJa:med to belong to Govern- · 
ment. 'l'his exemption in effect resulte~ from sectiOn 17 of Acu X~V o~ 1~;)9. . 

5. The mntter of .the chapter relating to specific performance JS d1str1butcd under the followmg 
heads:-

(a.) .A"'reemrmts which mny be specifica.lly enfOI'Cecl ·: 
(b) .Agreements which cannot be speci~cally enforced: 
(c) For whom ngreements mny be spcc1fically enforced " 
(d) Of the discretion of the court : 
(o) For wllom agreements may not be spec!fically enforced : . . . 
(/) For whom n"'reements may not be spemficnlly enforced, except w1th a vnr1at10n : 
lq) .Agninst who~ agreements mny be specificnl!~ enforced: 
(h) A~minst whom agreements may not be spce~lica.lly enforced ; 
(i) 'J.'l~ effect of dismissinr; a suit for specific .pt'rformance. 

It attempts to codifY the English law on this subject with the following modifications :-
6. Subject to the negative rules atterwards set forth in this chapter, the Bill empowers the Courts 

to decree specific performance of any ·agreement when the parties bnve expressly agreed in Wl'iting that 
specific perf?rmance .thereof may ~e. required. b:v either of tl1em, or tha~ ~mages..shall not ·be considered 
adequate rel~ef. This novel provui10n, to:k~n. fr?~ the New: York ClV11 Code, IS one o~ the means by 
which the B1ll proposes to extend a useful jnnsdiCtiOn, one, 1t mn.y be remarked, pecuharly adapted to 
India where the nlternative remedy for a breach of contrnct., that, nnmely, of damnges, is, owing to the 
pove1:ty of the bulk_of the populntion and the difficulty of: executing money-decrees, often so utterly · 
nugntory. · 

7. In England it has more than once been ruled that the Court of Chancery will not compel thC! 
performance of 11 continuous duty extending over many years. The Bill renders this doct1•ine 1p.ore 

·precise by declaring thnt an ngreement, the performance of which uecessnrily involves the 1>erforma.nct1 
of continuous duties over a longer period than five yenrs from its clnte, shall not be ~pecifica!Iy enforce•L 
Whether this is thtl best limit of time, 'vill be a point for consideration before the .Bill is pnssecl. 

8. With regard to specific perform~mce of contracts to execute bttildiugs or to cultivnte la.nds, 
the Bill is intended to express the present lo.w .. 

9. The rules ns to when a contract for the sale of a matTied woman's estate will be specifically 
enforced nrc in Englnud exce.~sively complicated. 'rhe Bill makes no distinction in her case and £h1;s 
recognizes the principle embodied in the Indio.n Succession Act, section 4, and Act III of 187 ,J.. 

10. In England a voluntary settlement of personal chattels is binding on the settlor nnd caunol: 
be defeu.ted by a subsequent sale. But it is other~ise in tho case of freeholds, copy holds and leaseholds, 
and specific performance of a subsequent agreement to sell land may be enforced n"'ainst the voluntarv 
settlor .and ~he J!a~ties. cla.imi~g ~uder the settl~m~nt, though ~ot 'by the settlor. 

0 
The Bill does ~ot 

recogmze th1s distmct10n (wh10h IS due to an art1ficml constructiOn of 27 .Eiiz., c. 4), and trents land, in 
this respect, as if it Wf'lre moveable proyerty. 

11. The absence in India of any enactments. resembling the Statute of Frauds sections 1 3 4 "\nd -~ 
17, renders it unnece~ry t.o embodY: in the Bill t~10 i~tric'\te rules of ·the Court of

1
Chancery a:~ t~ when \ 

a parol agreement relatmg to land will, and when 1t will not, be specifically enforced. 
· 12.. It seems impossibl.e to elicit n consist~nt doctriu.e from the English decisions as to the rights of 

a purchaser ~r lessee to specific_perform.ance wtth .abatement or compensation when the title of the 
person e.gremng to sell or lease lB defect1ve. The B1ll .lays down that only in one case cnn such relief be 
granted, namely, whero ~he part of the a~reement wluch r_nus~ be left unperformed bears only a. small 
proportion to t~e whole m valu': an~ admits of compensatiOn m mouey. This will rc.lieve the Courts 
f~m t~e exerCISe of a duty whtch, m many cases, must be more n mntter of guesswork the.u of judicin.l 
discretu~n. 

· 13_. The right to enforce a con~t specifi.ca.lly mar, in El!gland, h~ lost by delny in resorting to 
the Court, and a large mass of cases exists relatmg to th1s doctnne. The Bill contains no rules on tho 
.aubjec:t, for in India the provillion of the Limitation Act (IX of 1871), schedule II, No. 113, tha:t suits 
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for specific performance must be brouo·ht within three years from tho cl1Ly on which the plaintiff ita!! 
notice that performance is refused, rend~rs the doctrine of Inches inapplicable to tJ:!is kind of litig-<llion. 
See 2 Mad. High Court Rep. 114·, 270. 

H,. It seems to be erroneously supposed by some o~ the ilfofussil Judges th~t, when a contract .is 
proved, the grant of a decree for its spec1fic Jferformauce IS a mattm· of course. Care has been taken m 
this chapter to show distinctly that the grant of such decrees is purely within the soun~ discretion of the 
Court. 

15. As in this country all remedies on au agreement can be gmuted by one and the same Court, 
ibis conceived that only one suit should lie ou account of its non-performance. It has on t~is account 
been provided in section 28 that if a suit for specific Jlerformance is dismissed, no other sutt shall be 
brought ou the same agreement. 

1 G. Chapter III, ns to the 1:ectification of instruments, chapter IV, as to the rescission o·f contracts, 
and chapter V, ns to the cancellation of instruments, require no specialnot.ice. 1'hcy are taken, with 11 

few verbal chuno-es, from the New York Civil Code, and represent substantially the law on these subjects 
administered b/English Courts of Equity. 

17. Chapter VI, na to declaratory decrees, is intended to take the place of Act VIII of 185!>, 
section 15, aml differs from the Buglish law on the subject principally in authorising the Court to ma.kn 
dechtrations of future rights, provided only that such rights a.ro vested. In the absence of such a 
jurisdiction, it would seem to be necessary to authorise suits to perpetuate testimony, and there nrc 
obyious reason:; why such suits should not be allowed in Indhh 

18. Chapter VII deals w'ith tho subject of mamlamus, and applies only to the Presidency High 
Com·ts. Care has been taken to exempt from ord01·s under this ch1tpter the Secretary of State in Coun­
cil, the Government of India, and the Local Governments. 

19. Iu Part III are contained Home genemlrules as to wlwu perpetmtl injnnctious will, and when 
they will not, be gr1mtecl. 'l'he chief modifications of the present htw which the Bill p1·oposes to make 
are as follows :-

, 20. By the Bill, the Courts are expressly gi,·en power to grant injnnctions to do substantive 
nets, when such injunctions are necessary to prevent the breach of an obligation. In England, the same 
thing is partially ef:lected by the indirect method of making orders, called mantlatory injunctions, to re­
frain from leaving <L thing undone. 

21. Under the Bill, an injunction to restr(l.in a ptu-tner m:ty be obtained without seeking a dis­
solution of the partnership, even when the parLnership is determinable at will. In England tho rule 011 
this subject is stillunsctLlod. · 

~2. In England a ma.rried executrix will, as a rule, be restrained from getting in the assets if hei· 
husband be out of the jur·isdiction, Ol' a lunatic. The reason is that the husband, l}ltd he alone is liabl& 
for. a devastavit comm~tte_d ~.Y; his wife. T~e Indian. Successio~ Act1 secti_o~s 4 and 2751 appears to 
reheve husbands of th1s llabihty, and the Bill accordlllgly con tams no prov1s1on on the aubject, 

23. It is hardly neceSS!£1'Y t~ obse1:ve that, iu a cou_ntry whero law and equity are administered 
by tho ~amo Courts1 the subJect of staymg legal proceedmgs need not he dealt with at much length 
'.rhe provisions of tho Bill rclu.ting to this matte1· are contained in section 56, clause (c) illustrat·io~ 
(w.), and in section &71 clauses (a) ami (b), which relate to injunctiou_s necessary Lo Jll'C::V~nt •~ multi­
plillity of suits. 

2'1. It may, in conclusion, Le remarked that ruost of the mauy illusLmtious contuiuccl in the Bill . 
are .taken from l·hc Engli~h Equity Ucport~. 

SIMLA, } 
'1'/te 25th Octobe1· 1875. 
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(Signed) A. lloBuousE. 

W.Hl'l'LEY S'l'OiaiS, 

Secretary to Lite Govemment of India. 
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stituted and regulated by .illadras Act No. VI. of 
1866, ns amended by 'Mndms Act No. I. of 1871, 
audits capital consists of five millions· six hun­
dred and twenty-five thousand rupees, iu shares 
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bay was constituted and regulated by Bombay 
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r,j 
'· 
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. And '~~ereas on the tenth day of December 
1867, & JOI_nt-stock Banking Company was regis­
tered and mcorporated at Bombay by virtue of 
t he Indian Cou1pauies' "\ct, 186u, ;1nclor the na.me 
()£ "The New Hank of Bombay, Limited," with 
a Memomndum of .Association ami Articles of 
Associaii?n t?eu also registe1·ed, and prescribing 
t he constitut.Ion and regulations for the manage-

- ment of such Bank; 

),_ .ind whereas the Government of India now 
holds two thousand two hundred shares in the 
said Bank of Bengal, and fh·e lmntlreu and sixt.y• 
two and a half shares in the said Brmk of Afadras; 
m;d, under the. provisions of the said Acts, No. IV. 
of 1862 and Madras Act No. VI. of 1866, is bound 
to appoint, and has powe1· to remove,. certain of 
the directors of the said Banks of Bengal and 
:."liadrus respectively, and has also power to give 
~ proxy t.o any person whom the Govemor General 
m C?unml nmy appoint, to attend ancl vote at any 
rneetmg of the proprietors of each of the same 
Banks; 

Ancl whereas the Govern ment of !ndia has 
determined to sell its sa.id shares and to surrender 
its said powers; and it is expedient to relieve the 
s~id Government from the sai·d duty of appointing 
directors and to repeal the said enactments and 
to consolidate such of tl•em as relate to t.he said 
Banks of Ben~:,:ral ancl :Madras respectively with 
the changes rendered necessary or desirable by 
such sale, surrender and relief ; 

And whereas it is expedient to reduce the ~aid 
capital of the B:mk of Bengal by two millions 
of rupees (being the nomiwtl v:tluc of two 
t.honsuml of the two thonsancl two hundred 
shares in the same Bank so held by the Govern­
ment of India) and to reduce the said capital of 
the Bank of J)1adms by live hundred and sixty­
two thousand five hundred rupees (being the 
nominal value of the shares in i;he same Bank so 
held by the Government of Ind.ia), and to divide· 
the capital so reduced of each of the said Banks 
into shares of five hundred rupees each; 

And whereas it is expedient that the said Nmv 
Bank of Bombay, Limited, should be re-consti­
tuted and regulated; in manner in this Act pro­
videcl, under the name o! the Bank of Bombay < 

lt is he1'eby enacted us follows:-

CEIAP'l'.ER I.. 

PRELIMINARY. 
I 

~. 1. 'l'his A.ct may be c.'tlled " The Presidency 
Short title. Banks Act, 1876 /' 

A ncl it shall come into force on the fir,·st day 
Commencement. of Mctrch 1876. 

2. On and from that day the enactments 
specified in the schedule 

Repeal of enactments. hereto annexed shall be 
repealed to the extent mentioned in the third 
column of such schedule. But nJl bye-laws aml 
regulations made under any such enactment, aml 
then in force, shall, so far as they are consistent 
with this Act, be deemed to have been made­
hereunder. 

'rhe 1·eferences made in the Indian Companies' 
Act 1866, to t.he Bank 

References in Act X. of of B' 1 the Bank of 
18U6 enga ' . k 

· :Madras and the Bn.n 
of Bombay, shnii he deemed to be made re­
spectively to the Bank of Bengal, the Bank of 
Madras and the Bank of Bombay as.constituted 
by this Act. 

·3. In this Act, unless there be something re-
. puguantin the subject or 

lnterpretatwn clnttso. con text-

" The Bnnk" means the Bank o-f Bengal, the 
Bank of iYlad.ras, or the Bank of Bombay (as the 
m.se may be) 1 ns constituted and· regulated by this 
Act: 

"Capital" means the capital from time to time 
of the Bank : 

" Shares" means the shares from time to time 
of tl1e capita.!, and includes also hal£ shares: 

"Capital Stock" means th!lit part of the capital 
into which wholly paid-up shares have been con­
verted or consolidated, o.nd in the case of the 
Bank of Bengal and the Bank of :Mach·as includes 
the present consolidated stock of such Banks 
respectively : 

" Registered'.' means registered in the books of 
the Bank: 

"Shareholders" means the duly registerecl 
holders from time to time of the shares of the 
Bn.nk: 

"Proprietors" means the duly r~gistcrecl hold­
ers from time to time of the capita1 stock o£ the 
Bunk: 

"Directors'i means the Directors fi·om time to 
time of the Bank, or, as the case may be, Lhe 
Directors assembled at a Bom·d : 

"Bom·d" means a mP.eting of the Directors 
duly ca!led and constituted, or, as the case may 
be, the Directors assembled at a Board: . 

"Auditors" and "Secretary and Treasurer" 
menu thoso respective officers from time to time 
of the Bank, aud " Secretary and 'l're:Lsnrer" in­
clude~ a Deputy Secretary ~ 

" Geneml Meeting" means tho meeting of" p!·o­
prietors or shm·eholders or both, held annually 
under 6ection Eorty-nine ;· it. inclncles any adjourn· 
ed holding thereof :· ' 

"Special M~::eting". means a. meeting of pro­
prietors or shru-eholders or both held for tho 
transaction of som!l p:trticular business specified 
in the notice convening the meeting; it inclndes 
any adjou·med holding thereof : 

"Special Resolution" means a resolution passed 
at a spocinl meeting : 

" Office" means the office or principal office· 
for the time being of the Bank: 

" Goods"' i"nclndeil also bullion, wares a.ml mer• 
chandize ~ 

" Presidency of' Fort St. George" means the 
territories uow under the goverument of the 
Govenwr of l?ort St. Ge01·ge in Qonucil ~ 

"Presidency of Bombay" merms tho te~Titories 
now under the government of the Govemor of 
Bombay in Council ; and 

"Presidency of Fort William" means all the 
territories in British Indi" other than the Presi· 
dency of .Fort St, George and the Presidency of 
Bombay. 
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CHAPTER II 

CONSTITUTION· 

4. The several persons who, when this Act 
comes into force, are re-

Proprietors nod eb•re · spectively the proprietors 
boldora o~ :l'resont Banks aud shareholders of the 
t<> form bod1os corpornte. said Bank of Bengal, · 
Bank of :M:ndms and New Bank of Bombay, 
Limited (hereinafter called the present ~anks), 
or who shn.Il at any time thereafter, by virtue of 
t.hie or any ~ther Act regulating the Bank,, be­
come proprietors or sharehol~ers, shall contn~ue 
and constitute and be bod10s corpomte wtth 
perpetual succession, under the name, 

in tho case of tho proprietors and sliareholclere 
of the said Bank of Bengal-of " The Bank of 
Bengal," 

in the case of the proprietors and shareholders 
of the said Bank of Madrus-of "The Bank of 
1\fadras," 

a.nd in the case of the shareholders and propria, 
tors of the enid Bank of Bombay, Limited­
of" The Bank of Bombay," 

:1.nd shall respectively possess and enjoy all the 
rights, powers and immunities incident by law 
to a, corporation aggregate; subject, nevertheless, 
to the provisions of this or any other ,Act for the 
time being in force regulating the Bank. 

'rhe several persons who are then proprietors 
and shareholders of each 
of the present B1.1nke of 
Bengal and Madras, or 
the executors or adminis­
trators of such proprie-

Propriotora and share­
holders of present Bnnks 
t<> bo proprio tors and eh .. ro­
holdors of now BMks. 

tors and el!llroholdere respectively, shall be enti­
tled to be·registerod as proprietors nnd holders of 
a like quantity of stock and a p1·oportionate 
number of shares, IIH ia or are then registe1·ed in 
their names respectively, or in the names of the 
persons whom they represent respectively in the 
hooks of each of the said prnsentB~>nlce of13engal 
n.nd Madras, two shares in the Bank of Bengal as 
cunati~utod by this Act being deemed equiYnlent 
to one share in the present Bank of BengtLl and 
two shares in tbe Bank of Madrne as constituted 
by &hie Aot being deemed equivalent to one elmre 

..in tho present Bank of Madras, 
ana tho several persons who are thou share­

holders of the said New Bank of Bombay, Limited, 
or the executors or adminietm.tors of such shtwe­
holdere respectively, shall be registered as holders 
ofalikennmber of shares of tho Bank of Bombay 
as QOnstituted by this .Act as are then regiotored 
in their names respectively, OI' in the names of 
the persona whom they represent rcspect.ivnly, in 
the books of tho said Ne\v Bank of Bombay, 

. Inmitod; and all such shares upon which the su;u 
of five hundred rupees has t.hen been paid, t~hall 
be deemed to have been fully paid up. 

5. All the property, moveable and immoveable, 

Proporf.y of pl'll80nt 
~ P> vest reapoc~rvely 
iD new Danks. 

o.nd all the securities, 
claims and demands, and 
tho benefits of all agree­
ments, of or to which the 

present Banke are or shall be respectively 
possessed or en~tled, or which shall, or but 

for this Act might be, on the said first da.y ·of 
Ma1·ch 1876, or might at any time thereafter have 
been, due to, o: claimed or asse~ed by, the said 
Banks respecf.!vely shall, by v1rtue of this Act 
become vested in and devolve upon, and may b; 
claimed, made and recovered by, 

in the case of the s~id Bank of Bengal,-the 
Bank of Bangal as constituted by this Act, 

iu the case of the said. Bank of ~fndras,-th~ 
Bank of Madras as constituted by this Act, · 

and in the case of the said New Bank of Bom­
bay, Limited,-the Bank of Bombay as constitut· 
ed by this Act ; 

and the Bank shall, from and after the said 
first day of March 1876 

Clnims ogains~ present be liable and subject to ali 
Banks. debts, demands, claims ' 
and liabilities which shall then be claimable from, 
or which, but for this Act, might be then, or 
might at any time thereoJtet·, have been due or 
claimable from, or made, claimed, or asserted 
agninst the said Bank of Bengal, Bank of Madras 
or Now· Bank of Bombr.y, Limited, as the "ase 
maybe, 

and no suit or legal proceeding then pending by 
or against the said Bank of Bengal, Bauk of 
Madrns or New Bank of Bombay, Limited, shall 
cease, or abate, or become defective, in conse­
quence o~ this Act, but may be continued and 
prosecuted by or against the Bank. 

6. The transfer of the assets and liabilities or 
the said New Bank of 

N n k f n b 
Bombay, Limited, to the 

ew an o om 1\y, B k f B b b 
Limited, wound up. .an . o . om ay Y 

· v1rtue of this Act, shall 
operate as a winding up 

1~nd liquidation of the said New ,Bank oi Bombay, . 
Limited. · 

No shareholder ot· creditor of the enid New 
B:Lnk of Bombay, Limited, shall take any proceed­
ings for winding up the s::~me under the Indian 
Companies' Act, 1866, or any Act for the time 
being in force •·elating to the winding up of 
Companies; 

and no person shall make, assert or take any 
claims, demands or proceedings against the same 
Bank, or the directors or officers thereof, except 
so far as may be necessary for enforcing the pro­
visions of this or any other Act for the time be- . 
ing in force regulat.ing the Bank of Bombay. 

7. The Bank shall sue 
Dau!tatoaucnndbcsucd nnd be sued by its said 

in corporhto uamo, 
corporate name ; , 

nnd shall use such corporate seal as th~~ 
directors from time . tJ:: 

nnd uso corporate scalM ; time appoint ; 
and may as such body corporate, acquire and 

hold, either absolutely or 
o.nd moy hold nnd conditionnlly for o. term 

transfer properly. or in perpetuity, o.nv 
propert.y whatsoever, moveable or immoveable, 
nnd transfer, assign and convoy the same. 

8. The seal of the Bank shall not be affixed 
Seal h d to any instrument except 

ow use · in the presence of at least 
two directora o.nd of the Secretary and Treasurer 
who shall sign their names to the inst~ument ru: 

,.. 



283 v 

token of their presence, and such signing shall be 
indep~ndent o.f the signing of any person who 
may s1gn the mstrument as a.witness. 

' 
Unless so signed as aforesaid, such instrument 

shall be of no validity. 

CHAPTER III. 

' BusrnEss. 

9. The Bank is authorized to carry on and 
. . · transact the several kinds 

Busmess which Banks uf business hereinafter 
may transact. . fi d ( h t . ) speC! e t a IS to say : 

(a) the a~vaucin"' a.ud lending money, and 
opening cash-credits; upon the security of-

(1) promissory notes, debentures, stock and 
other securities of the Goverlllllen t of 
India; 

(2) bonds, debentures and annuities chargecl 
by the Imperial Parliament on the reve­
nues of India; 

(3) stock or debentures of, or slmres in, Rail­
way or other Companies, the interest 
whereon shall have been guaranteecl by 
th,e Government of India ; 

(4) debentm es or other securities for money 
issued by, or on behnlE of, any nmnici­
pal body under the authority of any 
Act of an Imlian legislature ; 

(.5) goods which, or the docuuim~ts of title 
to which, :we deposited with, or assign­
ed to, the Bank as security for such 
advances, loans or credits; and 

(6) bills of exchange aml other negotiable 
sectu·ities, which may be discounted in 
accordance with the provisions of sec­
tion ten, paragraph (e) : 

Provided that such advances and loans may be 
made, if the directors think fit, to the Governor 
Gener:il in Council, without any specific ~e·curity; 

(b) the selling and realization of the proceeds 
of sale of any ,such promissory notes, debentures, 
stock receipts, bonds, annuities, stock, shares, 
securities, or goods which, or the documents of 
title to which, have been deposited with, or as­
signed to, the Bank as security for such advances, 
loans or credits, or which are held by the Bank, 
or over which the Bank is entitled to any lien or 
charge in re~pect of any such loan or advance or 
credit or any debt or claim of the Bank, and 
i.;Thich have not been redeemed in due time in 

{'~ ccordance with the terms and conditions (if any) 
of such deposit or assignment; 

(c) the drawing, discounting, buying and.sell­
in"' of bills of exchange and other negotiable 
se~~rities payable in India, or (in the case of the 
Bank of Madras) in Ceylon ; 

(d) the investing of the funds of the Bank upon 
any of the securities specified in paragraph (a) of 
this section, clauses (1), (2), (8) and (4), ' 

and from time to time altering, converting and 
transposing such investments for OI' into others 
of the investments above specified; 
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(e) the making, issuing and circulating of bank 
post-bills and letters of credit made payable in 
India, or (in the case of the Bank of Madrna) in 
Ceylon, to order, or otherwise than to the bearer 
on demand; 

(f) the buying and selling of bullion; 
(g) the receiving of deposits and keeping cash­

accounts on such terms as may be agreed on ; 
(h) th\l selling of all property, whether move­

able or immoveable, ·which may in any way come 
ii1to the possession of the Bank in satisfaction or 
}Jart satisfaction of debts and claims or otherwise; 

(i) the transacting of pecuniary agency busi­
ness on commission; 

(i) the acting as.agent on commission in the 
transaction of the following ·kinds of business 
(namely) :-

(1) the buying and the taki11g charge of any 
Government or other securities, or shares 

· in any Railway, Bank, Joint Stock, or 
other public Company; . 

(2) the receiving of the interest or dividends on 
any securities 01• shares ; 

(3) the purchase of any securities or shares ; 
(1) the sale01· transferofany securities or shares, 

or the receipt of any principal mont-y 
that may be payable thereon; 

. (5-) the investment. of the principal ami interest 
:md dividends so received, or the pro­
ceeds of such sale us last aforesaid, upon 
any securities or shares, or, according 
to the instructions of its constituent·, 
the holding or paying such princip:-~1, 
interest, dividends or proceeds, or at 
the risk of such constituents, to remit 
t.he same by. public· 01' private bills of 
exchange, either payable in India 01' 
iu Great Britain or Ireland, or elsewhe1·f', 
and the doing of all acts necessary o1· 
prope1' for the purpose of effecting suclt 
remittances ; 

(!:) tho dra1viug of bills of exchange, and tho 
granting of letters of credit, pt\yable out of India, 
for the use of its constituents for the purpose or 
the remittances mer1tioned in the last preceding 
clause of t.h is section ; 

(I) the buying, for the purpose of meeting such 
bills or letters of credit, of bills of exchange pay­
able out of Iudit1, at any usance not exceeding 
six months. ' 

(n•) It shall :dso he lawful for the Bank uude1· 
any arrangement OI' agreement with the Governo1· 
General in Council on behalf of the Secretary of 
State in Council 

(1) to act as banko1• for, and to pay, receive, 
collect a nd remit mouoy, bullion a.ud 
securities on behalf of, the Govern~ 
mont; 

(2) to undertake and transact any other busi­
. ness which the Govcl'llment may f1·on1 

time to time entrust to the Bank ; 

And the directors shall have power from time 
to time to arrn.nge anil set.tle with the Governor 
General in Council the terms of remunernbion on 
which such. business shall be undertaken by tbe 
Bank, and also 11!1 to the examination and audi~ 



283 w 

from time to time· of the accounts and affairs of the 
Bank by or on behalf of ~he Governor Geneml 
~n Council. 

10. The directors shall not transact any kind 
. . of banldng business otl1er 

BDSineas wh1ch Banks than those above specifi-
DIRY not transact. ed, and in particular they 
shall not make any loan or advance-

(a) for a longer period than three months ; or 
(b) upon the security of stock or shares of the 

Bank of whiCh they are directors; or 
(c) upon mortgage, or in any other manner 

upon the security, of any immoveable propm·ty, 
or the documents of title relaFing thereto. 

(d) Nor·shall they lend or advance, by discount 
of bills or o.therwise, to a,ny: ~ndividual or partner­
ship firm (except upon the security mentioned in 
section nine, paragraph (a), numbm·s. (1) to (5) 
inclusive), any sums of money exceeding at any 
one time sj.x huJ;~dred thousand rupees in the 
whole. . 

(e) Nor shalL they discount any negotinble 
security of any individual or partnership firm, 
payable in the t!)wn or at tl1e place whei:e i.t . is 
presented for discount, which does not carry on 
1t the several responsibilities o~ at least two 
persons or firms unconnected with each other in 
general partnership. 

, (f) Nor shall they discount any negotiable 
security havin~ a longer period to run than three 
months: provided ~at, in the case of the Bank 
·of Madras, the directors may discount negotiable 
securities payable in Ceylon 'having a period to 
run not exceeding four months. 

11. Until the expiration <?f at lenst fourteen 
Sums payable by or ~ days after notice lms oeen 

Government to be pay- given by notification of 
able at Ranks. the' Governol· General in 
Council published, in the cnse of the Bank of 
B~ngal, in tho Gazette of l7ttlia and tho Valcutta 
Gazetto, and in the cnses of the Bank of Madras 
and the Bank of Bombay, in the locnl official 
Gazette, that the Bank will no longer act as banker 
fm·, or pay, receive, collect or remit money, bul­
lion and securities on. behalf of, the Government,. 

all sums payable by or to the Secretary, of Stat~ 
for Indiq,,in Council, or by or to the Governor Gene­
ral in Council, or the Government of Bengal or the · 
Governor of Fort St. George in Council or the 
G1lvernor of Bombay in Council; on behalf of the 
Secretary of State for India in Council, at the 
General 'l'reasury of Fort William· in ~engnl, or· 
at th~ Genera.! Treasury: at Madras,. or o.t the 
General Treasury o.t BomQa,y, 

shall be payable-

. in the case of the Secretary of State for, ~ndia 
in Council, or the Governor General in Council­
at the office of. the Bank of Bengal, the Bank of 
Madras, or the Ba.nk of Bombay,as the case may 
b!l, 

in the case of the Government of Bengal-at 
the office of the Bank of Bengal ; 

in, the case of the Gev~:~rnor of Fo11t St. George 
in Council-at the office of. the Bank of Madras ; 
and 
' in' tlle case o£ the Governor of· Bombo.y in· 

Qpuuci~-~~rt the .o.f6.~ .of the :Qank. of BombiiJ'. 

12. Whenever presentment of any promissory. 
. note, bond or other 

Presentment of pro- security for payment or 
miSBory notes at Banks. any other purpose at any 
of the said General Treasuries would heretofore 
ho.ve been necessary or sufficient, presentment 
for such purpose shall be necessary or •sufficient 
(as the case may be) until the expiration of four­
teen days after the giving of the notice mentioned 
in section eleven- t1 

in the case of th'e General Treasury of Fort 
1 

William-at the office of the Bank of Bengal ; 

in the case of the General Treasury at Madras:­
at the offi9e of the B.ank of Madras ; and 
· in the case of the General Treasury at Bomba:r.­
at the office of the Bank of Bombay. 

Nothing in this section shall render it necessary 
to present at the office of the Bank 'of Bengal, the 
1,3ank of Madras, or the Bank of Bombay any 
security which need not have been pre~ented at 
on.e of the said General Treasuries. 

1 ~· The offi'ce of the Bank of Bengal shall be 
Pineo of business. at Calcutta, that of the Bank 

of Ma(b-as al1all be at Mad­
l~s, and that ofthe Bank of Bombay: shall be in 
~he Island of Bombay;; 

and the ·business of the Bank shall be carried 
on at its officljl; , and', ·subfect to the provisions of 
section fifteen, at such other place or places in 
India as the Board may deem advisable. 

14. For the, purpose of providing offices a~d 
Acquisi!ion- 0~ ljusi- places in nnd at which to 

ness.prom18es.. carry on and mn.nnge· the 
business of the Bank, the 
directo:us. may-

( a) hire,. take, or acquire by purchase, lease or 
otherwise, lands,. lio~ses or buildings, on such 
terms, as they I!'ay :frOJl! ti)lle to time think 
11-dvisaple ;; 

(b) build on any l'and' hired, taken or. acquired 
as. aforesaid, o1: pull down, alter, remove, or con­
vert any such houses or buildings, and erect and 
build other l)ouses an& buil'dings in J:ieu the1·eof 
on any such land ; 

. (c) fit up, fumisn,. repair and insure against 
loss by fire all or any ofsuch house~ or buildings ; 
and let, or give, possession of, the whole or any 
pa.rt o£ the same, whether fitted up or furnished; 
or otherwise, to such person, and on such terms as 
they con side radvisable with liegard to t'he interests 
of the Bank, and the promotion or carrying on 
oflits business ; 

(d). sell and buy in any sucl1 lands, houses or 
hlllldmgs as aforesaid, and re-sell the Slime, and 
otherwise deal with all or any l,l~rt of the same as: . 
they may consider most eondu01ve to the interests 
of the Bank. 

15. h shall be lawful for tlie directors to_ 
Es~blis maintain a~ branches or 

bl'8llchcs ~d'::!ncie~ agencies of tlie ~ank, any, 
branches 'or agenCies of the 

present Banks, which may be in existence on the 
/i<rst day of. Marek 1876, · 

and, from time to time, to establish br~nches 
or, agencies at· such places within the Pres1dency 
ip. which the Bank ,is situate as they deem advan­
tageous to the interest. of the Bank:, 
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and,_ ~th tlie previous consent of the Governor 
General In Council and subject to such restrictions 
as to the business to be transacted as he thinks 
fit ~n .each case to impose (such· consent and re­
strictiOn~ being notified in· the Gazette of India,) 
to e~tabhsh branches or agencies at such places 
o:utsrde .the Presidency in which the Bank is 
situate, as the directors deem advantageous for 
the interests of the Ba.uk l 

·Provided that the agency of the Bank of Ben-
P~o~so. gal now established in Bom-

bay shall not advance or-lend 
mon~y, or open cash-credits on securitifi!s, or 
receive deposits and keep cash-accounts, or dis­
coun~ bills of exchange drawn and payable in the 
Presidency o; Bombay, · 

and shall not act as agent on commission, or 
transact any business except as agent of the same 
Bank or any of its branches or other agencies. 

'!'he directors may discontinue any branch 
or agency maintained or established under this 
section. 

16.. '.l,'he directors may, if authoriz~d to do so 

P 
· t 

1 
by a special resolution, from 

. ower o pure tasc t' t t' . I th 
busmc..,ofotherBnnks.· mi? ;o nne, pmcpase e 

busmess of any other Bank 
in British India, of which the capital is divided 
into shares, upon such terms as may be agreed on 
iu each case, and may pay for any business so 
pm·chased either in cash, or in shares, or partly in 
cash or partly in slmres, and, for that purpose, 
may increase, within the limits prescribed by sec­
tion seventeen, the capital of the Bank by the 
issue of such number of shares as may be deter-. 
mined on. 

'rhe shareholders or proprietors of the purclms-· · 
ed Bank to whom such new shares are allotted 
shall be shareholders of the Bank, and be in all 
rc:;spects in the same position as i( they had re­
spectively subscribed and paid foi· the shares so 
allotted to them. · 

The business so purchased shall, after the pur­
chase, be carried on by the Bank with, and subject. 
to, the several restrictions contained in this Act. 

QHAPTER IV. 

1 7. The capital of the Bank of Bengal shall 
On ita! of Bnni< of consist of . twenty millions 

Bcng~ of rupees m shares of five 
' hundred rupees each, divi-

sible into half shares, with power to increase the 
same, in manner hereinafter provided, to thirty 
millions of rupees. 

The caP.ital of the Bank of Madras shall con­
sist. of five millions sixty­

:M ~~ttal of Bank of two_ tho~sa~d five hundred 
• a · rupees, m shares of five 
hundred rupees each, divisible into half shares, 
with power to. in~rease the sa.m?, in manner here­
inafter provided, to twelve millions of rup~es. 
· The capital o£ the Bank of Bombay shall consist_ 

Ca ita! of BIUlk of of ten miJlions of rupees in 
Bom-l.y shares of five hundred rupees 

· . each, divisible into half 
;hares, with p.ower to increase the ~~e, in m~nner 
hereinafteJ'J provided, to twenty. millions of r~pees. 

18. The capital of the .said New Bank 'of 

0 'tal f N DIUlk Bombay, Limited, already 
·of &~ba/ Li~lted tu created, shall, on the jiTat 
be capital 1of Bnnk' of day of Ma1·ch 1876, consti­
Borubay. tute the capital ·of the Bank 
of Bombay, subject to be increased as aforesaid. 

19. Any shareholder may from time to time 
surrender his wholly paid-up 

Surrender of paid-up shares, or any of them, to 
shares for stock. the directors, and de wand 
and receive from the Bank, in lien thereof, capital 
stock to the like amount as represented by the 
shares so sun·endered, 

and any proprietor may from time to time sur­
render his sto.ck, or any per-

Surrender of stock tion thereof, to the directors, 
for shares. and demand and receive from 
the Bank in lieu thereof shares to the like amount, 
or as near thereto as practicable. 

· 20. The proprietors and shareholders of the 
. Bank may from time to time 

Power t? mcrciiSe or by special resolution and 
Nduce cnp1tnl. . . . - w1th the preVIous sanctiOn 
of the Governor General in Council increase or 
1·educe the capital of the Bank : 

Provided 'that uo such special resolution shall 
be deemed to have beeu passed, uuless at least one­
half in number of the shareholders or proprietors 
holding at least one-half of the paid-up capital of 

· the Bank for the time being, be present in person 
or by proxy, and a majority poll by open voting in 
favour of the said resolution. 

21. ·When any such special resolution to in­
crease the capital has been 

. Proc~dure on res?lu- passed, the directors may, 
tton to mcrciiSe cnpttnl, b. t t tb . . t" 

SU JeC 0 e proVJSIOnS 0 

this or any other .Act for the time being in force re­
gulating such Bank, and to the special direction 
(if any) given in reference thereto by the meeting 
at which sucl1 resolution has been passed, 

(a) make sucl1 or·ders as they· think fit fo1• the 
opening of subscriptions towards such increase or 
capital by tl1e proprietors and shareholders ; 

(b) allow to the proprietors and shareholders 
such period to fill up the subscription as to the 

' directors seem fit ; 

(c) prescribe the manner in which the proprie­
tors and shareholders shall subscribe and pay into 
the Bank the proportions of new . capital which 
they may respectively desire to subscribe ; and . 

(d) make such· orders as the directors think fit 
, for the disposal and allotment of the amount of 

new capital that m·ay not be subscribed for and 
paid up in manner aforesaid : 

Provided that the capital, including any increase 
therein that may be I!'ade under section sixteen, 
shall not exceed, in the case of the Bank of 
Bengal, thirty millions of rupees, in the case o£ 
the Bank of Madras, twelve millions of rupees, 
and in the case of the Bank of Bombay twenty 
millions of rupees. ' 

22. When any such special resclution to reduce 

P
. d · 

1 
.the capiml has been passed, 

roce nrc on reso u- tli di t ( b . 
tlon to reduce capital. e rec ~rs . may .su 3ect 

as .aforesaid) prescr1be the 
manner in which the reduction shall be carried intcf 
effect, 
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!3. !IJ.y new capital created under the provi­
sions of section twenty shall 

New capital to be sub- be subject to the provisions · 
jecttoprovisionsofAct. of this or any other .Act 
regulating the Bank in force for the time being. 

CHAPTER V. 

FORFEITURE OF STOCK AND SHARES. 

24. If any proprietor or shareholder become 
Puwerli in regard tq indebted to t~e Bank, the 

roprietors or sbaro· Bank may mthhold pay-
f.oldors indebted to ment of the dividends on the 

. Bonk. stock or shares of such pro­
prietor or shareholder registered as his own pro­
perty, and not as held in trust, or as executor or 
administmtor, ,lllltil payment of such debt, and 
apply such dividends in or towards payment 
thereof; . 

and, nfter demand and default of payment, and 
.notice in that behalf given to such proprietor or 
shareholder, or his constituted ngent, or by public 
advertisement in the local official Gazette, the 
Bank may refuse to register the transfer of any 
such stock or shares until payment of such debt; 

and, if the same remain unpaid for the space of 
three month.<> after such notice, the Bank may 
advertise in the local official Gazette such stock 
or shares for sale on 0. day not less tha.n fifteen 
days from the publication of such advertisement ; 

and may, on such dny, sell by public auction 
such stock or shares, or so much or so many 
thereof as may be uecessury, and apply the pro­
ceeds thereof in or towards payment of the said 
tlebt, with intet·est, from the day appointed for 
the payment of such debt to the time of act!Jal 
payment, at such mte as may have been agreed 
upon, or, in the absence of such agreement, at 
the highest rate current for advances by way of 
local discounts by the Bank ; 

and shall pay over the surplus, if any, to such 
proprietor or shareholder or to his lawful repre-
sentative ; • 

sod tho purchasers of all stock or shares sold 
undor this section shnll upon payment of the con­
sider-ation therefor be ~egistered as proprietors 
or shareholders in respect of such stock or shares 
and all such stock and shares shall be subject to 
the other provisions of this Ol' any other Act re­
~ulating the Bank in force for the time being. 

CHAPTER VI. 

CERTIJ'IO.&.'l'ES, TRANSFER AND TRANSUlSSION OF 

SHARES AND SrocK. 

25. Every shareholder shall be entitled to a 
Oertificates for shares. certificato,underthecorpo­

rate seat of the Bank and 
signed by two Directors and the Secretary' and 
~·reasnrer, specifying the shares held by him, and 

in the case of shares which are not wholly paid 
up, the amount paid thereon, 

and nny hol~er of mora than. one-half .share 
may at his option, demand a certificate for each 
such half share, or one or more certificates for all 
or any of such half sha~·e(!, and su~h certificate or 
certificates shall be delrvercd to hnu accotdingly : 
provided that the number of such certificates 
shall in no case exceed the number of half shares 
in respect of which they are so delivered. 1 

Every proprietor of capital stock shall be enti-
. tied to a receipt signed by two 

Rec01pt~ for stoclc. di.rectprs and the Secretary 
and Treasurer, and specifying the amount of stock 
held by him and any such.proprietor mo.y, at his 
option demand one reoe1pt for tho whole of the 
stock, 'or separate r~ceipts for any portions of the 
stock, so held by him, and snch receipt or receipts 
shall be deliv;ered to him accordingly : Provided 
tlmt no receipt shall be delivered for a portion of 
stock less than two hundred and· fifty rnpees. ; 

For every certifico.te and receipt delivered under 
this section there shall be 

Fees ~or certificates paid such fee as may for the 
nnd rccCJpts. time being be prescribed 
under section sixty-three : Provided .that no fee 
sha.U be payable for certificates or receipts de­
livered to the persons referred to in section four 
for sho.i·es in or stock oE the Bank. 

Every such cm·tificnte and receipt shaH be 
Certificates and receipts P1'im'i'~. facie evidence of 

to bo evidence. the t1tle of the sho.re­
holder or proprietor to 

the sha.res or stock therein specified, · . 

26. The stock and shares of evory proprietor· 
S( . k d I to I and shareholder shall be oc nn s tnroa Je bl 

moveable property. movea e yroperty, cap-
. . able of bemg transferred 
m n~auner .JlrOVJded by tho regulations contained 
herem, o~· m a~y ot~or Act regulating the Bank 
for the tune bemg m force, and shall not be of 
tho nature of immoveable· property; and each 
share shall be distinguished by its appropriate 
number. 

27. Every trnnsfer of stock or shares shall be 
Form of trnusfer to be in such. form as ~he Board 

approved by Board. from t1me to time may 
. approve, and shall be 

pr~sented to the Bank nccomp!l.nied by such 
eyrdence as the Board may require to prove the 
t1tle of the transferor, · 

E''ery Sl~ch transfer shall be verified in manner 
Board may require evi- as the Board require, arid ~ 

donco of tmnsmission. the. Board may refuse to 
. reg~ster any such tran~-

fer until the Baine he so verified, q.nd, in the case 
?f shares not fully paid up, unless the trausferree· 
IS approved by the Board, . 

· The Board may refuse to register any tmnsfer 
Bo~rd ·mny decline to of stock or shares regis. 

rogister certain transfers · tared as the property of 
' ·any proprietor or share­

holder and not as held in trust or as executor or 
administrator, whilst such . proprietor or share­
holder is either alone, or jointly with any other 
person, indebted to .the Bank. on any account. 

,.. 
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The transferot: lihnll be deemed to remain the 
Transferor to remain proprietor or holder. of 

P!oprietor till tl'&llafer re· the stock or shares trans­
glStercd. £erred until the name of 
the transferee is registered in respect thereof. 

28. The directors may from time to time close 
l'ower to close trnnsfer- the register and transfer-

books. books of the Bank for 
. any period or periods 

not exceedmg in the whole thirty days in any 
twelve consecutive months. 

29. The proprietors and sbn.reholders for the 
Corp?rntion to consist time being, and no other 

of regiStered proprietors persons, shall be mem. 
or shareholders only, bers respectively of the 
bodies corporate hereby constituted, 

and, save as provided by section twenty-four, 
Notice of trust the Bank shall not be 

· .boul).d or affected by 
notice of any trust to wl1icb any stock or share 
may be subject in the hal).ds of tbe proprietor or 
holder thereof ; 

and when any stock Ol' share is vested in more 
Shares vestee) in seve- ~han one propriet?r or 

ral holders. holder, sucli propr1etors 
or shareholders sha)l, ns 

between themselves ap.ij. the ~ank, be considered 
us joint tenants with penefit of survivorship; 

Provided tb,;).t, as regards voting ~t meetin<Ys, 
service of notices, and receipt of dividend hlu:~ 
per~on first named in the register may, at th13 
opt10n of tl1e Board, be deeme(). the sole boli!.e~· of 
such stock or share. 

30. When, by the death of any proprietov or 
Recognition of logal shareholder, his stock or 

representatives ofdcccnsec) sharesshnJ] devolve on his 
shareholders. legal representative, the 
Bank shall not be bound to recognise any legal 
representative of ouch P,ec.eased proprietor or share­
holder other than a pers_o::J. who has taken o)!t 
probate to the will, or ~etters of !).dministration 
to the estate of tl~e deceased- · 

in the case of the Ban~ of Bengal, from tl).e 
High Court of Ju(!.i.cature at Fort William; 

in the case of the Banlj: o~ Madras, from t4e 
High Court of Judicature at Madras; ~nd 

in tl1e case of ~he Banll: of Bombq,y, from the 
High Court of Judicature at }3ombay; 

in the c11se of any of the said }3anks, a probate 
granted by any of the said High Courts and taking 
effect throqghout th.e whole of British India; 

or who }jns obtain,ed a certificate in respect · of 
the estate of t4e deceased under Act No. XX VII. 
.<lf 1860, or any other Act relating to the collection 

0 bf debts on sucpessions, describing such stoc~ or 
shares, from a Court of competent jurisdiction 
within the Presidency of Fort vYillin.m, the Presi­
dency of :Madms, or the Presidew:y of }3ombp.y, 
as the Cf.\Se may be. 

31. Any person beoomtng entitled tp stock or 
. .· . . spares in cousequencp of 

TrnnsmJSSIOJ! on msol- the bankruptcy or insol­
nncy or mnmnge. vency of any proprietor or 
shareholder, or in consequence of the marriage of 
any female proprietor or shareholder, may be 

VI-76 h 

registered as a proprietor or shareholder upon such 
evidence being produced as the directors may 
from time to time·require. 

CHA.PTER VII. 

DIRECTORS. 

32. The business of the Bank shall be managed 
n a by the Board, which shall 

oar · in the firstinstanceconsist 
of six directors, and may subsequently consist of 
such number, not less than six, and not more than 
nine, as may be fixed by a special resolution. 

Such directors shall be selected by vote of a 
goneml or special meeting, 

'J.'breeofthe:directors shall form a quorum for the 
Quonn11. transaction . of business. 

33. The persons who, on the first day of March 
Present directors to bo 1~76, are respectively 

continued. du·ectol's of the Bank of 
Bengal, the Bank of 

Madras, and the New Bank of Bombay, Limited, 
sl1all be respectively directors of tho Bank of 
Bengal, the Bank of Madras, and the Bank of 
Bombay, as constituted by this Act, subject to 
removal as hereiua.fter provided and to the other 
provisions herein contained. 

34. The two directors who have been longest in. 
Two directors to go office ahtdl go out of office· 

out by rotntion nnl).unlly. at the general meeting. 

AIJ.y director so retiring shall be eligible for re­
election at such meeting, and, if any question 
arise as to which of the dir13ctors who have been 
the sn.me till)e in office s4allretire, such questiou 
shall be decided by the directors by ballot, 

35. Olt~use I.-No person shall be eligible or 
Qualification of directors. q~alified to serve as a 

dtrector of a Bank who 
is not a proprietor or holder in his own right of 
ljnencumbered stock or shares of such Bauk, to 
tl).O amou~t of ten thousand rupees at the least. 

Olm1se 2,-No parson simi! be eligible ot· 
Disqualification of di- qualified to serve us a 

rectors. director-
If he holds tho office of director, provisional 

director, promoter, agent or manager of a.uy 
other Bank established, ot• having n brunch 
or agency, in Bl'i t ish India; or advertised ns 
about to be estnblbhed, or to have a branch 
or agency, in British India; 

If he is a ~udge of any .High Court; or 
If he is q. salaried officer of Government not 

specially authorised by the Governor General 
in Council to serve as a director; 

And the office of director slmll l1o vacated-
If the person holding it accepts or holds any 

other office of profit under tlte Bank ; 
If he becomes bankrupt or insolvent, or com­

pounds with his creditors ; 
If ho is declared lunatic, or becomes of unsound 

mind ; 
If he is absent from the Board for ruore thau 

three consecutive months; 
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If he ceases to hold in· his own right . the 
amount or number of stock or shares reqmred 
to qug,lify him for the office. 

Olause 8.-No two persons who are par~Prs of 
. the same mercantile firm, 

Co-partnel8 of 118mo firm or one of whom is the 
11ot to!'""" oa directol8 at general o.gent of, or holds 
I&IIIO time. a power of procuration 
from the other, or from a mercantile firm of which 
the ;ther is a partner, shall be eligible or qualified 
w serve as directors at the same time. 

Olauso 4.-The proprietors or shareholders may, 
to remove di- by a special resolution 

r P~wer passed by the votes of 
ec rs. proprietors or sharehold-

ers holding in ~he aggregate not less than one­
half of the capital, remove any director before the 
expiration of his period of office, and appoint, in 
his stead, a qualified person, whosho,llin all respects 
s rand in his place. 

36. At the first . meeting of the directors in 

D. h every year, they shall 
~rectors to c oose pre- h . · d t and 

sident and vice~prcsidcnt. c. oose a. pt est en ' 
v1ce-prestdent from 

among themselves, and whenever the office of 
president or vice-president becomes .vacant, they 
shall, at their next meeting, choose n successor 
for the remainder of the cmTent year. 
· The president, or in his absence the vice-presi-

Ch • dent, sh'all be chairman at 
auman. all meetings whether o( 

directors or of proprietors or shareholders, or of 
proprietors and shareholders, and shall have an 

Cost' t additional m· casting vote 
mg vo e. in all cases of an equal 

division of vot;es. Provided that if both the 
president and vice-president be absent at nny 
meeting the direct.ors present shnll elect a chair­
mnn for such meeting from among themselves, 
nnd such chnirma.n shall, in case of nn equal 
•livision of votes, hnve an additional or castiug 
vote. 

37. The Board shall have power at any time 
. . nnd from time to time, to 

Vncnnri!'B nmong dt· sul>ply 11.11v vacancies in their 
rucl01'8 bow filled up. b ' · · fr th num er Rrtsmg om e 
tlcatlt, resignn.t.iou, or disqun.Jifical'ion under sec­
tion thirt.y-fout·, of nny director, or from his 
romporary absence from the Board exceeding one 
11ionth. 

Anv director so appointed shall, for the pur­
poses· of ~ection thirty-four, be considered to 
hM•e held office from ~he date on which the direc-
1•>1' in whose j>lnce he is appoiut~d was elected, ~~· 
(where such director· was appomted undet· tins 
S~'Ction) from the elate on which his mediate or 
immediate pt·edccessor was l•lectcd. 

38. .All acts done by anv meeting of the direc­
Aclll or dirocto18 \•alicl' ~~~'• or of a committee of 

n<itwithatandin~ euh;;e- dtrectors, or by a.~y per­
'l"cnL discovery of dis· sou actiug as a dtrcctor, 
qu!'lification. ~hall, notwithstanding it 
!10 nftet·wanls discovoretl that thot·e was some 
dufcct in the appointment of any such directors 
.,,. person!! ncting as aforesaid, or that they or any 
.,f them were disqualified, be a.<; ya\id :t.'l if every 
~v.oh person had been duly appointed and was 
qualified tu be a dircct<>r. 

CHAPTER VIti. 

OFFICERS OF THE BANJr. 

· t t salaries 89 ." The directors shaJl Appo1n men , , h 
suspension and removal ave power-
of officel'8. 

to appoint such officers, clerks and servants as 
may be necessary to conduct the business of . the 
Bnnk, 

to fix the salaries of such . officers, clerks and ( 
servants, and 

to suspend or remove any officer, clerk or 
servant of the Bank. 

40. Tho Secretnry nnd Treasurer and Secretary 
Accounts, receipts nnd of the Bank are hereby 

documents of ·Bank by severally empowered for 
whom to be signed. and on behalf of the Bank 
to endorse and transfer promissory notes, stock-re­
ceipts, stock, debentures, shares, .sec~rities, and 
documents of title to goods, stnndmg m the name 
of, or held by, the Bank, 

and to draw, accept and endorse bi~Js ?f ex­
change, bank post-bills, letters of credtt, m ,the 
current and authorized business of the Bank, 

and to si.,.n all other accounts, receipts and 
·documents c~nnected with such business. 

41. No Secrettn-y and Treasurer, Secretary, In­
OIIicers. forbidden to en- spector, Agent, M~nnger, 

gage in other commercial or Accountnnt, m the 
business. service of the Bank, 

and no Kltaznnchi or Shrofi in the service of 
the Bank at the principal offic~, 

and, without the J>revious sanction of the Board, 
no Khazanchi or Shroff a.t nny branch or ngency 
of the Bank, 

shall engage in any othet~bnnking or commer­
cial business, either on his own nccount or as 
agent for any other person or persons, or shall 
net as broker for the sale or purchase of Govern­
ment or other securities. 

42. Every person appointeil to hold, or act in 
S . r 0. anyone or mm·o ofthe said 

ccunty rom 0 tcers. offices, aml every other 
officer from whom the director~ may from time to 
time think fit to require it, sl111.ll give security to 
the directors, for the faithful discharge of his duty 
to the satisfaction of the dit·ectors, iu such amount 
nnd in such manuet• as they think proper. 

The security to be giYen as nforcs:1id by the 
person hoMing or acting in the office of Secretary 
and Treasurer, shnll not be in n less :~mount that1 
fifty · thousauil rupees. 

CHA.P'rER IX. 

AccouNTs AND Dn••or.sns. 

43. The director> shall cause the hooks of the 
Book• to bo bnlnnccd Bnnkto be bahuced on every 

twice a year. thirty-first d:t.y of December 
and every thit·tieth day o£ 
June . 

A st.atcnwut of tho balance at evet·y such period, 
~ignt..'<l by a mn.jority of the directors, shall be 
forthwith sent to a Secretary to the Government 

•t, 
\ 
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oi Ind1a, and in the cases of the Bank of Madras 
and the Banko£ Bombay, also to a Secretary to 
the Local Government. 

The Governor General in Council in .the c.ase of 
each of the said Banks, and the Local Government 
in the ca.se of the Bank of :Madras and the Bank 
of Bombay, shall (so long as any such arrange­
ment with the Government as aforesajd, which 
has already been, or shall hereafter be, entered into 
remains in force) at an times be entitled to require 
of t~e directors any information touching the 
affa1rs of the Bank and the production of any 
document of the Bu.nk, 

and in the case of each of the said Banks the 
Governor Genero.l in Council may require the 
publication of such statements of its assets o.nd 
liabilities, at such intervals and iu such form and 
manner as the Governor General in Council thinks 
fit. 

Every requisition under this section shall be 
signified in writing under the hand of a Secreta ry 
to the Government of India or to the Local Gov­
ernment (as the case may be), and the directors 
shall comply with every such requisition. 

4.4. An account of the profits of the Bank 
Dividends to be de- during the previous half­

termiued bnlf-year1y. year shall be taken on or 
· immediately after every 

thirty-first day of December and every thirtieth 
day of .June, 

and a eli videucl thereof shall be made as soon 
thereafter as conveniently may be, 

:mel the o.mount of such dividend slmll be deter­
mined by tho director~, subject to the provisions 
of section forty-five ; 

· No unpaid dividend shall beo.r interest as against 
the Bank. 

45. Tho directors, before declaring any divi­

· Reserve-fund. 
dend, may set. aside out of the 
pt·ofits of the Bank such a 

Rum as they think proper as a reserve-fund, and 
invest the same upon any of the securities speci­
fied in section nine, paragro.ph (n), clauses (1), 
(2), (3) and (4). 

46. Tho directors may from time to time 
. . apply such portion as t.hey 

Application of rc- think fit of the reserve-fund 
6ervc-fund. t . . . . " o meet contmgenmes, or 10r 
equalizing dividends, odor repairing or maintain­
it.tg the buildings and business premises of thB 
Bank, or any 11art thereof, or for any other pur­
poses of the Bank, which they from time to time 
deem expedient. 

CH.c\ P1'ER X. 

AUI>IT. 

47. ·rrwo audi tors shall he ~lec ted and their 
Election of auditors. remunera tion fixed_ ttt the 

. aunuul f;CUcral mcuL111g. 

'l'he auditors t'nn.y be proprietors or slmrclwltlers; 
but no pcroou slutll Lc clcci.­Wbo ~nay he auditors. 
ed audi tor wb o is intcrcstecl, 

otherwisfl tl111n •s a proprietor, :harcltolder or dc­
posit.(}r in any u·an~:tC't iun o£ the Bauk; and no 

director or other officer of the Company is eligible 
dut•ing his continuanc(l in office. 

Auditorsrc-eligib1c. Any auditor shall be ra-
eligible on his quitting office. 

The persons who shall be auditors on the fir~t 
do.y of March 1876, and all 

Auditors' tenure of auditors elected under this 
office, 

section, shall severally be and 
continue to act as auditors until the first general 
meeting after their respectiva elections : 

Provided that if any casual vacancy occurs in the 

S I 1 
office of any aurlitor, the 

npp Y of ea.~ua a· h II f rth "tb II vneaney in office trectors s a o Wl ca 
· a special meeting for the pur-

pose of supplying the same. 

48. Every auditor shall be supplied with a copy 
Rights and duties of of the half-.rearly balanc~-

auditors. sheet,- o.nd 1t shall be hts 
. duty to examine tho same, 
with the accounts and voucl10rs relating thereto. 

Every auditor shall have a list delivered to him 
of all books kept by the Bank, o.ud shall at all 
reasonable times have access to the books :mel 
accounts of the Bank, and may (at the expense of 
the Hank) employ accountants or other persons Lo 
assist him in investigating such· accounts, and may 
in relation to such accounts, exo.mine the directors 
or o.uy other officer of the Bo.nk. 

The auditors shall make a report to the pro­
prietors and shareholders upon the annuullJalo.nce­
shcet and accounts ; and in every such report they 
shall state whether, in their opinion, the bnbncc­
sheet is o. fllll and fair balaucc-shect containing 
the ptl.rticulo.rs required by the bye-lo.ws made 
under"·this Act and properly drawn up so us to 
exhibit a true o.nd correct view of the state of the 
Bo.nk's affairs, and in qase they luwe cnlled for 
any explanation or informatiOJlf1·om the rli•-ectors , 
whether it has been given by tho directors and 
whether it has been satisfactory. 

Such report shall he rend together WJth tho 
report of the dirccboi"S at the annual general 
meeting. 

CHAP'l'ER XI. 
MEErlNOS. 

49. On the first 'Monday of the month of 

1 
August in every year, 01· as 

genera soon after such ilay :~s is con-Annual 
mcetiug. 

venient, u general meeting 
shall be held, nt which the directors shall submit 
to tbc proprietors o.nd shareholders a »tatement of 
the afllt.irs of the Bank made up to the prcccllin c.r 
thirtict.h day of June. " 

A notice convening such meeting, ~<i gncil by the 
Scca·et:u·y mHl Trensnrer, shall bcpubli~lted in the 
locn.l official Gazette, n111l in the case of i.hc Bank 
of Dougal :.Jso in Lhc Gcr.1.eUc of I ·nc(.i(( , at least 
li[tcou days before the lllccting is lu:l.d. 

50. Any ten ot· moro prO]ll"iutor:-: or . hare­
Special l ilodiug~. holdors holdiug stock or 

: lttu·es. 01· both, <o t.lw ugcrr.:­
g~tc mnount o{ lifLy thou~atu] rupees, or any tl~n:e 
ilu·ect01·s, l!layco uvcmo a specinlmcdiu« upon uiv­
ing tifteC'n uays' previous notice of ~u clt llJtcti ul(' 
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and. of the purpose forwhioh the same is convened, 
as wt~U to the directors as also by pu blio advertise. 
ment in the locnr official Gazette, ani! in two of 
the English and one of the Vernacular qaily !lOWS­

papers: 

Provided that three ruontbs' previous notice 
shall be thus given of any special meeting 4eldfot· 
the purpose of increasing or l'educing the capit~l 
of the Bank. 

51. No business shnll be transacted at any 

Quorum. meeting, whetl1er general or. 
special, unless a quoruiJl of 

twenty proprietors or sha:re4old~;rs,or both, in per­
son or by proxy, is present ~t the commpncement 
of such business, 

'If within one hOlll' from the time appointed for. 
the meeting a quorum is not present, the meeting, 
if convened by proprietors or sbareholde1:s not 
being director.s, shall be dissolved ; in any other. 
case it shall sto.nd adjoumed to t)le sam!) day in 
the following wee~ at the same time and place, 
and if at such adjourned meeting a quor11m is not 
present it shall be adjo11rued ~i71e die. 

52. At meetings w4et4er general or special, 
· . . . . every election ani! other 

Dect8lon bymaJonty .. tte b 'tted to the of votes mil r Sl;l ml 
· meetjng thall be decided by 

a majority of votes, e11;cept as in section twenty 
and in section thirty"five, clause 4, is specially 
provided, · 

and no person shall be allowed to vote at any 
such meeting in respect of 

Persons not allowed nny stock or sl1are acquired 
to vote ,. · · 

· by trunsfer, unless such 
trn-qsfer shall have been COIJlpleted 1\Dd registered 
at least three mouths QP.fore the time of SllCb 
meeting. 

And no shareholder shall be entitled to vote nt 
Shareholders in nr- any meeting in re~p,ect of 

rear as to calls. any shares held by lum alone 
or jointly, whilst 11-ny call 

due from him alone or jointly rema.ins unpaid, 

58. A declaratio~ by the chairman of any I!leet­
ing, except a special meeting 

Po~·er to dec:Inro ro- held under section twenty 
aolut1on cnrrtod by 1' 1 · h b ' •how of band•. t 1~t. a reso ntion as een 

earned thereat upon o. show 
of hands, shall be conclusive, and an entry to tho.t 
effect in the. book of proceedings of the Bank 
shall be sufficient evidence of tl~t fact, without 
proof of the nuii!ber or proportion of th" votes 
recorded in favour of, or against, such resoluPion, 
unless, immediately on such declarotjon, a poll be 
demanded in writing by five propr.ietors or shal'e­
ltOlders present and entitled to vote at su.ph me!lt­
ing. 

54, If a poll be demanded, it shall be taken at 
. such time and place, and 

Poll to be taken, 1r (e~cept at the s~ecial meet~ 
doman!le!i. • .la ti . ) . I b · mg at a oresa1 e1t 1er y 
open voting or by ballot, as the chairman directs, 
and the result of the poll shall be deemed to be 
the resolution of thp meetin~ at which the poll 
was demanded, 

55. The proceedings at any meeting, and all 
resolutions and decisions of 

Proceedings and. ro· such meeting, shall be valid 
solutio~s ~t mc~Lmgs and binding on the Bank 
to be bmdm(. . £ h . 

. . .so a.r as su~ proceedmgs, 
r-esolutions and decisions are cons1stent with the 
provisions of this or any other Act for the time 
being in force and regulating the Bank. 

56. At. all such 

Scale of votes. 

meetings, the proprietors or 
shareholders shall vote ac­
cording to ·the following 
scnle:-

'fhc proprietor of cnpital stock amounting to 
Rs. 2,000 or the holder of shares of 
.;, bich the total noii!inal nmonnt.~ are 
equal to Rs. 2,000, shall .be entitled to 1 vote. 

Thp proprietor of capital stock amounting to 
· lis. 10,000, or the bo)der of shares of 

which tqe total nominal o.mounts are 
eqnal toRs. 10,000, s)lall be entitled to 2 votes. 

'fhe proprietor of capital stock amounting to 
ns. 20,000, or the holder of shares of 
which the total nolllinn.l amounts n.ra 
equo.l to Rs. 20,000, shall be e11titled to 3 , 

The proprietor of capital stock amounting to 
· Rs, 30,000, or the holder of shares of 

which t4!l total nominal aiJlOunts are 
e~ual to Jl.s, 30,000, shall be entitled to 4 , 

The proprietor. of capital stock amounting to 
Hs. 40,000, or the holdep of shares of . 
wbioh t4e total IIOminal amonnts ar-e 
equal to R.~, 40,000, shall he entitled to 5 , 

The proprietor of capital stool> amounting to 
Hs. 50,000, 'Or. the holqe;. of shares of 
which tho tota\ ~aminal o.motmts ar-e 
equal to Rs. 50,000, sball ·be el\titled tp G , 

'J.'I!e proprietor of capital stock; amounting to 
Rs. 60,000, or the bolder of sho.ttes of 
which the totn.l nominal amounts nro 
eq unl to Rs. 60,000, shnl! he entitled to 7 , 

Whe1·e a person is bath a proprietor of stock 
and a holder of shares, ~is shares · shall, for the 
purpose of this section, be 9eell\ed to be stock. 

1i o proprietor or 'share4older sjlnll be entitled 
to more than seven votes at any such m!leting. 

57. Any proprietor or shareholqer entitled to 
Proxies of pro~rie- vo~e at any m~etjng und~r 

tors or sbnreboldera. th1s Act may giVe a proxy m 
writing, either. general or 

special, under his hand or the hanq of ~is attor­
ney duly authorized, to any ather proprietor or 
shareholder. · 

Such proxy shall be produced at tl1e time of 
v?tiug, l).nd shall entitle the person to whom it ia 
g1ven to vot" on such matters as shall be au~ho­
rizod by the tenor of such pro:x;y. 

. But no person shall be permitted to vote in 
VIrtue of such proxy unless it ho.s been left for 
registmtion at the office of tlie Bank at least 
three clear days before the tiiJle far . holding the 
meeting at which it is inte-qded to be used : 

~rovided thu-t IL gene1·al proxy ~hich has been 
registered at such office need not be again le!.t 
~or ~egistratio~ previous to any subsequel\~ m.e~t· 
mg. . . 
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Proxies ·existing and in force with reference to 
. . . any of the present Banks, 

Ex1ating prox1es. on the first day o~.Mwrch 
1876, shall continue in force and be avmlable u.t 
meetings under this Act, anything herein con­
to.ined notwithstanding. 

58. If any proprietot: or shareholder is a lunatic 
. . or idiot, he may vote by 

Vohng by Iunat1c und h' 'tt or other .minor shareholders. IS commt ee . 
legal curator, ancl if any 

proprietor or shareholder is a mil!or, he m?'y vo~e 
.by his guardian, or any ·one of hts guardians, 1f 
.more than one. 

CHAPTER XII. 

NOTICES. 

59. Every notice or other document requiring 
. . · to be served by the Bank 

Serv1ce of· nottccs by upon any proprietor or 
Dank. 

shareholder may be serv-
ed either personally, or by leaving it for, or 
sending it through the post by registered letter 
addressed to, him at his registered place of abode; 

and every notice sent through the post shall 
be deemed to have been servecl at the t ime at 
·which in the usual course of post, it would have 
been delivered. 

60. Every notice to be given on the part of 
, . any proprietor or slmre­

Nollces ·by shnrehold- holder shall be left at the 
crs. offi.ce·uf the Bank, or sent 
through the post by registeretl letter addressed 
t o the Secretary and 'l'reasurer of the Bank at 
its principal office. 

61. Every person who by operation of law, 
Shareholder bound by transfers or otherwise 

notices, to previous hold- becomes entitled to any 
crs. stock or shares, shall be 
bound by any and every notice or other docu­
ment which, previously to his name and atldress 
being entered upon the register of the Bank in 
respect of such stock or shares, has been given 
to ohe person from whom he derives his title 
i;hereto. 

62. When any notice or dopumcnt is deliver­
Service of notices good eel or sent, in accordance 

notwithstanding share- with this Act, at or to 
holder's death. . the registered place of 
abode of a proprietor or shareholder, then, and 
11otwithstanding he be then cleceased, and whether 
or not the Bank have notice of his . decease, such 
service of the notice or other document shall, for 
all purposes of. this Act, be d~emed. service there­
of on him, or, tf dead, on hts hen·s, executors, 
.administrators, and every of them. 

CHAPTER XIII. 

BYE-LAWS. 

63. Tlte directors 

Power of directol'S to 
makt bye-law~. 

VI.-76 i 

may from time to time 
make bye-laws, regulat­
ing the followinl! matters 
or any of them:-

(a) the distribution of business amongst the 
directors, 

(b) their remuneration, 

(c) the delegation of any powers of the direc­
tors to committees consisting of members of their 
body, 

(ll) the procedure at the meetings of the board 
or of any committee of the directors, 

(e) the bills which may be disc6unted ancl t!Je 
amount which may be advanced by way of clls­
coun.t, 

(f) the limits for advances and the condition~ 
on which they may be made, 

(g) the circumstances under which alone ad­
vances may be made to directors or officers of the 
Bank, or the relatives of such directors or officers, 
or to companies, firms, or individuals with w~ich 
or with whom such directors, officers, or relatives 
are connected a.~ partners, directors, manager~, 
servants, shareholders, or otherwise, 

(h) the books and accounts to be kept at tho 
head and other offices respectively, 

(i) tho reports antl statements to be prcpnrecl 
and made by the Chief Accountant, the he.-... ds of. 
departments, and the other officers of the Bank, 

(7) the particulars to be contained in the halE­
yearly balance-sheet, 

(I•) the propm·tion which the reserve fund must 
bear to the paid-up capital at the time of tlcclar­
ing or paying any dividend, 

(l) the management of the branches aml agen­
cies, 

(-m) the fees payable for certificates of sha.r·cs 
or receipts for stock, or for registration of trans­
fers of shares or stock, . 

(n) the renewal of certificates of shares am! 
receipts for stock, which have been worn-out m· 
lost, 

(o) and, generally, for the conduct of tlte busi­
ness of the B:utk ; 

and the proprietors and shareholders may, from 
. time to time, at any meet-

Power of propr•ct<Jrs ingj whether general ot• 
nnd shareholders to ruak~ · I k b I 
bye-laws. specm '· rna ·e yo- aw~ 

rcgulatmg the mutters 
mentioned in clauses (c~) to (o), both inclusive, of 
this section, and othenvise f01· the direc:tion ot 
the affilirs of the Bank, and the same shall bt• 
binding on tho directors and officers, and on tho 
proprietors aml sharoholClers, until rescinded ot· 
varied at any subsequent meeting : 

Provided that no bye-law, or alteration or rescis-
, . sion · of :tny bye-law, 

I rov1•o. whether made by the 
directors or by the proprietors ancl sharcltOldcrs, 
shall be of any validity, except in so .far as tho 
same is consistent with the pl·ovisiom; of this Ac~ 
and has been previously approved ·by the Governo;, 
qen?ral ~n C~ur:'cil, and such approval has b11en 
s•gmfieil m wr1ttmg under the hand of a Score· 
tary to the Government of India, 
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CHAPTER XIV. 

}flBCELLANEOUS. 

64<. The direct01::s may • instit~te, co~duct, de­
fend, oompromtse, refer 

Power to institute and to arbitration and aban­
compromisc suits. don Jegnl and other pt·o-
ceodings and claims by or against the Bank, _or 
the directors or officers of the Bank and otherwtse 
concerning its affairs. 

65. In any snit brought against any share­
holder to recover any 

E!idenco in. lcgnl pro- debt due for any 'c!lll or 
ce~dmgs ogr.mst share- other moneys due from 
holders. him in his character of 
ehnreholder, it shall be sufficient to nllege that 
the defendant is a shareholder of the ~auk, and 
is indebted to the Bank in respect of a call mnde or 
other moneys due, wltereby a right to sue !:.as ac­
crued to the Bank ; 

and, on the hearing of any suit to be brought 
by the Bn.uk against any shareholder to r_ecovet• 
nuy debt due for nny call, it shall be suffictent to 
prove that the nn.mo of tbe defendant is on the 
register of shareholders of the Bank as the holder 
of the shnres in respect of which such debt nc­
crued, and that the call wns made, and that notice 
of such call was duly given to the defendant iu 
pursuance of this or any other Act fm• the time 
being in force regulating t·he Brmk J 

and it shall not be necessary to prove the ap. 
pointment of the dh-ecto1-s who made such call, 
nor thn.t a quorum oi director~ was present at tho 
Board at which such call wn.s made, nm· that the 
meeting at which it wns made was duly convened 
or constituted. 

6G. Nothing in the Thirty-third of GeOJ·ge the 
. . • , 1'lurd, session two, cl111p-

Modlli~t•on of ,as Oco. ter fifty-two, shall be 
III., scss. 9• cap. "2· deemed to render it un­
lalvful for any servn.ut of Government or .f01· n.ny 
Judge of a High Court, to become a member of 
uny corporation established under this Act. 

67. And wherflns the Governmflnt of India has 
n.greed to sell, and the 

Salo to Brwka of Bon- directors of the present 
gal ond Mod!'WI of Govern-
ment ohiU'C8 tboreip. Bank of Bengal have 

agreed to purchase, at n. 
premium of twenty-two and n. hn.J£ per centum, 
the said two thousand two hundred shares of one 
thousand rupees each held by the Government of 
India in .the same Bank ; and it is intended tha.t 
the directors of the Bank of Bengn.l as constituted 
by this Act shall cancel two thousand of Ruch 
shares, and sell fol' the benefit of the Bank four 
hundred shares in the same Bank cor1·esponding 
with the remaining two hundred shares so agreed 
tQ be sold and purch!lSed ; 

And whereas the ~vernment of India hns 
agreed to sell, and the directors of the present . 
Bank. of Madras have agreed to purchase, at a 
preDllum of ten per centum, the ~~~~oid fivil hundred 
and sixty-two an~ '!' half shares hold by the 
Government of India 111 the same Bank and it is 
intende~ that the· directors oHhe Bo.nk'of Madras 
a11 const1tnted b1 this Act shall cnn90l the sallie 
slaares; 

And whereas the said respective directors of 
the present Bank of Bengal and Bank of Madras 
had no power to enter into the said agreements 
"nd the directors of the Bank of Bengal as con­
stituted by this Act hn.ve no power to sell the 
four hundred shares rofe1Ted to in this section ; 

And whereas the respective directors of the 
Ba.nk of Bongal and Bank o£ 11fadms as constit!tt­
ed lJy this Act have no power to cancel the said 
two thousand shares or the said five hundt·ed and 
sixty-two and a half shares ; 

And whereas it is expedient ,to con.firm the 
sn.id agreements, and to indemnify the said re­
spective directors of tlw prese~t B:;mk of Bengal 
and BaiJk of Madras for entermg mto the sn.me, 
and to empower the direc~ors of the Bank ?f 
Bengal as constituted by th1s Act to sell the sa1d 
four hundred shares, and to empower the respec­
tive directors of the Bn.nk of Bengal and Bn.nk 
of Mndrns ns constituted by this Act to cancel the 

' said sha•·es so intenclecl to be cancelled ; It is 
he1·eby further enacted as follows :-

(a).-'fhe said agreements are hereby confirmed, 
and the said respective directors of the presem 
Bnnk of Ben"'al and Bank of Madras are here­
by indemuifi~d for entc1~ng into the sa~e ; . and 
no suit or other proceedmg shall be mamtnn:ed 
a"'ainst any such director in respeot of any thmg 
b~n.~ .fi.clo done in pursuance of either of such 
agreements. 

(b).-The directors of the Bn.nk of Bengal ns 
constituted by this Act shu.ll have power to sell 
and slmll, as' soon as conveniently may be, sell, 
the said four hund~d sltares, either together or in 
parcels, and either by public auction or ~rivate 
contract, n.nd sbn.ll apply the proceeds m or 
towa.rds pay.ing the price of the shares of the 
Government of India so n.grecd to be purchased 
by the directors of the present B~uk as afore­
said, OJ' otherwise for the benefit of the Bank of 
Bengal as cpustituted by this .Act. 

(c).-'fhe directors of tl10 Bm1k of Bengal as 
constituted by this Act shall have power to 
cancel, and shall, as soon as conveniently may be, 
crmcel, the said two thousand shares, aud the 
directors of the Bank of Madras as constituted 
by this Act shall have power to cancel, and 
shall, as soon as couvenient,Jy may be, cancel, 
the said five hundred and sixty-two n.n.d a . hn.l£ 
shares, 

SCHEDULE. 

(SEE SxcrioN 2.) 

.Pwrt I.-Sta,tnle. 
-----:--·-;--- - ·------- - ---

Number und, 
your. A bbre\'io.ted tit.lo. 

Extent ol' 
ropeo.l 

----- 1----- --1- · _ ,_ 

47 George l:jl,, 
~ess. 2, cap. 68. 

An Act for the bet~ Sections 
ter government eight, nine, 
·0 f the Sett\e- aud ten. 
monts of Fort St. 
Ge.orge n.nd Bom-
bay, &c. 

:--__:_ __ _!__ _ _.:__ _____ ~ 
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Pa1·t II.-Acts of the Governor General in 
· Oowtcil. 

Number and 
year. 

IV. of 1862. 

V. of 1862. 

.. 

VI. of 1862. 

XIX. ofl863. 

Title. 

An Act for regu-
hting the Bt1nk 
of Bengal. 

An Act to provide 
for the payment 
at the Banks of 
Bengal, Madras 
and Bombay, of 
monies payable at/ 
the General Trl;)a· 
suries of Calcutta, 
Madr as and 
Bombo,y. 

Au Act to annex a 
schedule to Act 
I V. of 1862. 

Au Act to declare 
the receipts of the 
Bunks of Bengal, 
l\1 a dr n, s and 
Bombay to be 
sufficient in lion 
of the receipts of 
tho Sub-Treasur-
ers . of Fort vVi!. 
li :uu, For·t St, 
George a nd 
Bombay, 
tively. 

respec-

Extent of 
repeal. 

The whole. 

The whole. 

'l'he whole. 

'rho whole. 

-----------------------------
Part IlL-Acts of the Governor of Fort 

St. George in Oouncil. 

Number and 
year. 

VI. of 1866. 

I. of 18'71. 

. 

Title. 

An Act for repeal-
ing Madras Act. V. 
o·f 1862, and for 
regulating the Bank 
of Madrns. 

An Act to amend 
Madras ·Act VI. 
of 1866, to give 
valiility to certain 
acts done by the 
Directors of the 
Bank of :Madras, 
and to enable out-
going Directors to 
be re-elected. 

EJ:tent of 
repeal. 

The whole. 

The whole. 

Pct1·t IV.-Acts of tho Govomor of Bombay 
in Oouncil. 

X. of 1863 An Act for the Re- The whole. 
incorporation II!ld 
re-constitution of 
the Bank of 13om-
bay. 

XV. of 1866 An Act to amend The whole 

• Act No. X. of 1863 . 
, (Bombay) , 

· I. of 1867 An Act to reduce The whole. 
the amount of the 

· capital of the Bank 

XIX. of 1870. An Act to 
of Bombay and of 

enable 'rho whole. the shi1ros thereon, 
the Directors of and to amend Act 
the Dank of X. of 1863 u.nd 
Deng:tl to act byl Act. XV. of 1863 
a qu_orum. (Bombay). · 

STATEMENT OF OBJECTS AND REASONS. 

The Government of India is a sha.reholder in the i3anks of Bengal an<l Madras, and it appoints 
certain of the directors, and may vote by proxy at tho meetings of the proprietors. 

, ! Tho Govorunient has, however, determined to sell its shnres, and to BUITonder its powers of appoint-
'- .ing directors and voting. As those powers are conferred by Acts of tho Indian logislatnres, and as some 

of the arrangements conn~ctc<l with sale are beyond the powers of tho di1·ectors, tho present Bill is 
necessary. 

Th.:l opportunity has been taken to repeal the present law on the subject, to consolidate the Acts 
relating to tho Banks of Dougal and Madras, and to incorporate the ~ow Bank of llombay, Limited. 

At the same time tqc Dill proposes to make ccrtu.in changes, of which tho fo llowing nrc the princi-
pal:- · 

(a). The capii.al of the Bank of Bengal will be reduced from Rs. 22,000,000 to Rs. 20,000,000, 
and that of tho Dank of Madras from Rs. 5,625,000 to :Jls. 5,062,500. 

(b). The ca.pital of those two Danks, whic4 is now llivided into shares of Rs. lAOO each, will bo 
divided into 11hares of ouly Rs. 500 each. , 
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• (c). The kinds of business which the Banks may transact are increased in number. They are em­
powered to lend upon the security of debentures of Indian municipalities, on goods the documents of 
ti~? to which are assigned to the Ba~s as securit!, and on negotiable secnri~ies which, under the pro­
~Jons of the proP.?sed Acp, may be discounted. rhey may also lend to the <:Jovemor General in Council 
Without any specific secur1ty. On the other hand, they are expressly forb1ddeu to make loans for ,. 
longer period than three months ; to make unse,cured loans to the same person or firm for more than six 
lak&s of rupees; to discount any negoti~I~ .~~curity, payable where it is p1:esented for discount, whieh 
does not carry on it the several responsJhiht1es of at least two persons or firms unconnected in geneml 
~ership; or to discount negotiabl~ securitie~ having a longer J?~riod to run ~han three months, except 
In the case of the Bank of Madras, winch may d1scount such secur1tles payable m Ceylon and runnin..,. fot· 
four months. · · · · "' 

The Banks,·as constituted by the proposed Act, will still be empowered to act as hankers for tho 
Government of India; nod though the Government will cease to have any direct pecuniary concern iu 
tpe Banks, the interests of the public are so Inrgely involved in their careful m.anagement, that it Jms 
been thought right to provitle (a) that the capital of the Banks shall not be mcreased or d.iminishecl 
without the previous sanction of the Governor General in Council; (b) that the Governor General in 
Council in the case of each of the three Banks, the Local Government in the case of the Bttnks of :Madms 
and Bombay, shall be entitled to require information touching the affairs of the Bank and the publication 
of statements of assets and liabilities; and (c) that the previous approval of the Government of India shall 
be required to validate bye-laws. 

. CALCUTTA, } 
Tile 7th Decembrn• l 875. (Signed) W. Mum. 

WHIT.LEY STOKES, 

.,Sccrctm·y to the Govemment of India. 

f'' 


