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PART VI. 

8 ll L S 0 F T H E C 0 V E R N M E NT OF I N 0 I A· 

LEGISLATIVE DEPARTMENT. 

'l'hc following Bill was introduced into U1e 
Council oE the Governor-General of India for the 
purpose of making Laws and Hogulations on the 
7th December 1875, and wns referred to a Select 
Committee with instructions to make their report 
thereon in three months :-

Bill No. 13 of 1875. 

'J'HE SPECIFIC RELIEF BILL, 
1876. 
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CHAPTER VI. 

0.1!' DECLARATORY DECREES. 

40. Discretion of CoUl·t as to declarations of 
Rtatus, or right. · 

Bar to such declarnt.ion. 
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CHAPTER VII 

Or THE ENI"oRCEMENT OF PuoJ.Ic DuTIEs. 

42. PmYcr to order public sorvo.nlll and others to 
do certain specific acts. 
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4-5. Execution of, and appeal from, orders. 
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OF PREVENTIVE RELIEF. 

CHAPTER VIII. 

O F INJUNCTIONS GENERALLY. 

SECTIONS. 

4P. Preventive relief ho" granted. 
50. Tempornl'J injunctions. 

Perpetual injunctions. 

CHAPTER JX. 

Or PERPETUAL INJUNCTIONS. 

51. Perpcl.u:tl injunctions when granted. 
59 Mandatory injunctions. 
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ScnEDULE.-Enactments repealed. 

A Bill to defi,n o ancl amend the .~atu?·elctt ing lo 
certain hi.nds of SlJocific Rel.iof. 

WHEREAS it is expedient to define and amend 
. the law relating to ceria in 

P.rcnmblc. kinds of specific relief 
obtainable in civil suits; It is hereby enacted as 
follows:-

PART I. 
PRELIMINARY. 

1. 'fhis Act may be called "The Specific Helie£ 
Short title. Act, 1876 :" 

It extends to t.he whole of British India, except 
the Scheduled Districts 

Local extent. as defined in .Act No. XIV. 
of 1874·; 

And it shall come into force three months after 
Commencrmcnt. · the passing thereof. 

2. The enactments specified in the schedule 
hereto annexed are re­

Ropcol or cnoctwcots. · pealed to the extent men­
tioned in its third column. 

3. In this Act, unless there l>e something 
Intcrprctation-cl:>usc. repugnant in t.he subject 

or context,-

' discretion' means a sound and reasonable dis-
• di~crction. •· cretion, exercised accord-

ing to the rules for the 
time being in force in the Courts of Civil Judica­
ture: 

'obligat.ion' includes every duty, the breach of 
•obligation.' which is punishable by 

law: 

r, 
I' 

• 
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'agreementJ includes also ~n awnrd and an 
•agreement.' · obligation constructivl•ly 

created by operation of 
law: 

' trust ' includes every species of express, im-
• trust.' plied, or constructive 

fiduciary ownership : 

'trustee ' includes every person holding, ex­
pressly, by implication, 
or constructively, a fidu­
ciary character : 

'trustee.' 

lllustratio11s. 

. (a). Z bequeaths land to .A, 'not doubting tbat he 
wJ!l pay thereout an nnnwt.y of Rs. 1,000 to B for 
his life.' 11 is a trustee wit.hin the meaning of this 
.Act for B to tiro extent of the annuity. 

(b) . .A is the legal, m~dical, or spiritual adviser 
o~ B. .A gai~s s~me J?CCuni:uy advantage by a.vniling 
himself of h1s SJtua.tJOn as such adviser. .A is n 
trustee within the meaning of this .Act of snch 
advantage. 

(c). A, being B's banker, discloses for his own 
purposes tho sta.to of B's account. .A is a trustee 
within tho meaning of this .L\ct of the benefit "nined 
by him by means of such disclosure. 

0 

(d) . .A, tho mortgngec of cert.ain lcnscholds, re­
news the lease in l1is own name. .11 is n trustee 
within the meaning of this .Act of the renewed lease. 

(e) . A, one of sever~! partners, is employed to 
purchase goods for the firm. A, unknown lo his 
co-partners, supplies them, nt the mg,rkot-pricc, with 
goods previously bought by himself when the price 
was lower, and thus makes n considerable profit. .11 
is a. trustee within the mea.ning of this Act of the 
profit so made. . 

(f). .11 buys certain land with notice that B has 
:1h·cady contracted to buy it. .11 is a trustee within 
the meaning of this Act of the land so bought. 

(g). .11 buys l:tnd from B, havin" notice that C 
is in occupation of tho land. A omits to make any 
inqwry ns to tho nature of C's interest tborcin. A 
io a tmstee within the mccmipg of this .Act to tbo 
extent of that interest. 

!settlement' means any instrument (other than 
• settlement., a will or codicil) whereby 

tJ1o destination or devo­
' lution of moveable or immoveable property is 
settled or agreed to be settled. 

4. Except so far as they are embodied in this 
.Act, t.he provisions of the 

English l•w how far law of England sbn.JI not 
inapplicable. . be applicable to tho kinds 
of relief hereinafter mentioned. 

Except where it is herein otherwise expressly 
enacted, nothing in this .Act shall be deemed-

( a) to give any right to relief in respect of any 
agreement which, nccor.ding to t.h~ general law 
applicable to contracts, 1s not a valid contract: or 

(/1) to deprive any person of any :iglit to re~ief 
other than specific performance whJCh, accordmg 
to the same law, he ma;y have under a.ny contract. 

Specific 
given. 

relief how 5. Specific relief is 
given-

(a) by taking possession of certain property 
and delivering it to a claimant; 

(b) by ordering a pn.rty to do the very act 
which he is under an obligation to do; 

(c) by p1·ohibiting n po,rty from doing that 
which he is uncler an obligation not to do; or 

(d) by declaring and determining the rights of 
p:n:ties otherwise thuu by an award of compen­
satJOn. 

6. Relief granted under clause (c) of section 
Preventive relief. five is C(I,Jled preventive 

relief. 

7. Specific or preventive relief cannot be grant­
Purposes lor which rc- ed for .rho mere purpose of 

lief cannot be given. enfori::mg a. penal law, 

PART II 

OF SPECIFIG RELIEF. 

CH.A.P'rER I. 

OF RECOVERING PoSSESSION OF PROPERTY. 

(a,).-Possession of Immoveable F'l·op-.rty. 

8. A person entitled to specific immo•;ea.ble 
property may recove1' it 

Recovery of specific in the manner prescribed 
immovcablo property. by the Codo of Civil Pro-

cedw·e. 

9. If any person is dispossessed withou t his 

S 
'tl d' consont of immoveable 

m >y person tsposscss· . t th . , 
cd of immoveable Jlropcrty. p10por Y 0 el'W!Se tua !l 

in due COUI'SO of law, he 
or any person claiming throu.,.h him may, by suit 
instit.uted within six months from the date of the 
dispossession, recover possession thereof~ not­
withstanding any other title that may be set up 
in such suit. 

Nothing in this section shall bar :my person 
from suing to establish his title to such property 
and to recover pos~cssion thereof. 

Nothing in this section applies to immoveable 
property claimed to belong to the Crown. 

(b).-Po1se.~sion of Movea.ble Prop&ri-y. 

1 0 . .A person entitled to tho immediate posses­
R 

1 
·r. sion oE specific moveable 

mov~~bl~rJ,roJ~rty. spccttc propc~ty rnuy recover the 
same m the manner pre­

scribed by tho Code of Civil Procedure. 

ExPLANATION 1.-A trustee may sue under this 
section for the possession of property to the bene­
ficia.! interest in which another is entitled. 

ExPLANATION 2.-A special or temporary right. 
to the present possession of property is sufficient 
to support a auit under thiii section. 



Rltu8trations. 

(a). A bequeaths land to B for his life, with re­
mainder to C. A dies. B enters on the ln.nd, but 
C. without B's consent, obtains possession of the 
title deods. B lJill.Y recover them from C. 

(b). A pledges certain jewels to B to secure a loan. 
B disposes of them before he is entitled to do so. A, 
without having paid or tendered the amount of the 
loon, sues B for possession ?f the jcw?ls. The su!t 
should be dismissed, ns A IS not ent1tled to thClr 
possession, whatever right be may have to secure 
their sa,fe custody. 

(c). A receives a letter addressed to him by B. B 
gets ho.ck the letter withont A's consent·. A pas 
such a. property therein as entitles him to recover it 
from B. 

(d). A deposits books and papers for safe custody 
with B. B loses them nnd C finds them, but refuses 
to deliver them to B . when demanded. B may re­
cover them from C, subject to C's right, if any, un­
der section 168 of the Indin.n Contmct Act, 1872. 

(a). A, a warehouse-keeper, is chn.!ged with the 
delivery of certain goodg to z; which B takes out of 
A's possession. A may suo B for tho goods. 

11. Any person having the possession or con­
Li~>bility of person in trol of a pa t•ticular article 

possession, not as owner, to of moveable property, of 
deliver to peNon eutitle<l to which he is not the owuer · 
immediate possesoiou. may be compelled speci-
fically to deliver it to the person entitled to its 
immediate possession, in :my of the following 
cases:-

(a.) when the thing claimed is held l>y the 
defendant as the agent or trustee of the claimant ; 

(b) when,compense.tion in money would not 
:t.fford the claimant adequate relief for the loss of 
the thing claimed ; 

(c) when it would be ·extremely difficult to 
ascertain the actual dnmage caused by its loss. 

Illttstrali01l8. 

(a). A, proceeding to Europl', leaves his furniture 
in charge of B as his agent dm·ing h.is absence. B, 
wit,hout A's aut.hority, pledges the furniture to C, 
and C, knowing that B had no right to pledge the 
furniture, advertises it for snlc. C may bo compelled 
to deliver the furniture to A, for he holds it as .A.'s 
trnateo. 

(b). A, a. colliery-owner, keeps for tho purpose of 
his business fifty coal-wagons. A sells B 50,000 
tons of cool and lete to hint the wagons to convey the 
coal. B, without A's authority, pledges the wagons 
to C, who thrcateus to sell them immediately. C 
may be compelled to deliver the wagons to A, for 
thel are necessary for conducting his busines.q, and 
tho1r los1 would C11nse him an injury for which money 
would not be an adequate .compensation. 

(c.) A is entitled to a picture by a dead painter ond 
a pa.ir of rare China vases. B has possession of them. 
The articles aro of too special n character to bear 
an ascertainable market-value. B may be compelled 
to deliver them to A. 

CHAPTER II. 
Qp THE SPECIFIC PERFORMANCE OF AOREEKENTB. 

(a). Agreenumta which ma,y be specifically enforced. ' 

· 12. Except as otherwise provided in this ehap· 
Cuoa in which spoeifio ter, the specific perfor· 

performance eDlorceab!e. mance of any agreement 
may in the discretion of 

the Court be enforced-
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(a.) when it has been expressly a,greed in writ· 
ing between the parties to the agreement that 
specific performance thereof may be required by 
either party, or that compensation in money shall 
not be considered adequate relief for its non-p.er· 
formance: 

(b) when the net agreed to be done is in the 
performance, wholly or partly, of a trust: 

(c) when there exists no standard for ascer­
taining the actual damn.ge caused by the non- ( 
performance of the net agreed to he done :or ' 

(cl) when the act a~reed to ~e done is such that 
pecuniary compeusatwn for ~ts non-performance 
would not afford adequate rehef: 

(e) when it is probable that pecuniary com­
pensation cannot be got for the non-performance 
of the act agreed to be done. 

ExnANATION.-Unless and until the contrary 
is shown it is to be presumed that the breach of 
an :wre~ment to transfer immoveable property 
cann~t be adequately relit!ved by compensation iu 
money, and that the breach of au agreem~nt to 
transfer moveablo property can be thus reheved. 

ll/uslralior1s. 

(a). A l10lds certain stock in trust for B. A 
wronufully disposes of the stock. 'l'be law creates 
an obligation on .A to restore the same quantity of 
stock to B, and B may enforce specific performance 
of this obligation. 

(b). A sells 500 tons of iron stacked on his wharf 
to B, in consideration of a bill accepted by C, and 
undertakes in writing to delivP.r the iron to" bearer, 
he (A) 'having been paid for the same.' B mortgages 
tbc iron to D. The bill i.q dishonoured. A refuses to 
deliver the iron. A holds the iron as a trustee for 
D, aud D may compel him specifially to perform his 
agreement. 

(v). A agrees to b:1y, and B agrees to sell, a pic­
ture by a dead painter and two rare China vases. 
'l'hc articles nrc of too special a. character to bear an 
ascerbLinablc mrLrket-vnlue. A may compel B spe­
cifically to l'erform this agreement, for it would be 
extremely ?ifficult to ascertain the actual damage 
caused by 1ts non-performance. 

(d). .A. tra-nsfers without endorsement, but for· 
valuable consideration, a note to B. A becomea in­
solvent, and C is appointed his assignee. B may 
compel C to endorse the note, for C has succeeded 
to A's liabilities, and a decree for pecuniary compen­
sation for not endorsing tho note would be fruitless. 

(o). A, Band C agree to enter into pnrtnership for 
a definite term under the style of A & Co. A re­
fuses to cnrry out the agreement. B and C mny 
compel A to join them in executing a proper patner. 
ship-deed, for the interest of B and C in the per­
forma.nco of the agreement cannot he adequately 
cpmpensatcd for by money. · 

(f). A agrees with B to sell him a house for Rs. 
1,000. B is entit.lcd to a decree directing A to 
convey the house to him, he paying the purchase­
money. 

(9 ). In consideration of being released from .cer­
tain obligations imposed on it by its Act of incorporn. 
tion, a railway company agree with Z to make and 
maintain a.n archway through their railway to connect 
lands of Z severed by the railway, to construct. 
a road between certain specified pointa, to pay a 
certain annual sum towards the maintenance of this 
road, and also to construct and maintain a siding 
and a wharf ns specified in the agreement. Z is 
entitled to have this agreement specifically enforced, 
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for his interest in its performance cannot be 
ndcqnntcly com~ensatcd for by money ; and the 
Court may ~ppo1nt. a proper pc·rson to snpcrintcncl 
the constrnct10u of the nrchway, road sidin" antl 
whn,rf. ' 0 

.(It). A ng•·ces .to sell, and B agrees to buy, a cer­
t~m number of rmlwny-share.; of a particular descrip­
twn. A rcfus?s to complete the purchnsc. B mn,y 
compel A spcmficnlly to perform this agreement, for 
the s.harcs nro limited in uumbt·r nnd not ahvn.ys to be 
hncl m tho murkct, and their possession carries with it 
the stntns of n sharcholclcr which cannot otherwise 

i be procured. ' 
(i). A agrees with B to J>niut a picture for B, 

who ~grc~s to pay therefor rupees 1 ,000. 1'he pic­
ture •s pnmtccl. B is cnti!lecl to ha•o it dcli,·crcd to 
him on pn.yrucnt or tender of tho rupees 1,000. 

(j ). A admnces rupees 10,000 to B, nne! B 
ngt;cs to ?xccnto a mortgag-e of certain houses ' with 
:m •mme<Uatc power of sale' to sccm-c the rcp••yment 
of the advance. A requires B cithc·r to ]>n.y oJI tlw 
aclvnnec at once or to cxccutC' the mortgage. B re­
fuses. A is entitlcc1 to haYc rlu.• agreement spcciH­
ca.lly performed. 

13. When eithct: of tho parties to an agt·ce­

lllutual riahts of ar- men~. is entitled to a 
ties. o I' specific performance 

thereof according to tho 
provisions of section tweh-E·, fhe other party .is 
a~s~ cnt.itled to it, though uot within those pro­
v•s•ous. 

Iilu~!.-(1 /;ou . 

A. agrees to sell, am1. B ngrcC's to ·bny, n. pa tent ·for 
10,000 rupees. n llcclmes to complete the pm·chasc. 
Here, tuongh pecuniary compt·nsntion for its non­
performance might alford A aclcqnntc relief, A mny 
enfo.rcc the ngrccm~nt . specilknlly, -for, if he hnd 
declmed to complclc 1t., D wonh1 ha•c l>con cntitlc<l 
to a. specific performnncc thereof. 

14. ·where a party to an agt·cement is unable 
Specific performance of to perfot·m the whole o.f 

J>nrt of :m agreement the agreement, but the 
~:/'\'~·~ .~~:~{''rt tmperiorlll- pa.rt which must be left 

unperformetl hcnrs only a 
smnll proportion to the whole in value, nmladmits 
of compensation in money, the Court mny, n.t tho 
:;uit of either pnr~y, direct tho specific pcrfot·­
mance of so much of the agreement ns cn.n be 
performed, and aw:wd compensation in money for 
the' deficiency. 

.Jllustl(l/ivuo. 
(n). A agrees to sc11 B n piece o[ land consistinrr 

of 100 bigluls. It turns out that f!S bigh:is of th~ 
land belong t:o A, and, the two remaining bighiLs ton 
strnngcr, who refuses to part witl1 !hew. 'l'hc two 
bigbas nrc not; nec·cs. nry for the tL~e or enjoyment of 
the !J8 bighUs, and t.l1o loss of them ••u~y be mad<> 
good in money. A nmy bll directed at, tlw suit of B 
to cont"cy to B the 98 bigh:ls null to mnke componsn­
tion to him .for not cnnveyiug the two t-cmaining 

, bigMs; or B mny he directed, nt the suit of A, to 
) pay to A on receiving the conveyance nml possession 

of the lnncl, the st ipulntccl purchase-money, less ::1 
sum nwarclcd as compensnt.ion for the deficiency. 

(b). In n contract for the sn.lo nud purchase of n 
house and lands for two l:lkhs of rupees it is ugrc·ed 
thatpn,rtofthc fn•·niturc should !JC tnkcu n,t n. valu­
ation. The Court mny direct spceific pcrform:mcc 
of the contract notwithstnnding tho · pnrties arc un­
able to ll"'l'CC ns to the vnluntion of t.he furniture 
and may "either hl•vo the fumiturc valued in th~ 

-,~ ,,;~ "'SlUt aiid' ·,·illilHtdc it in t,he decree for spct'ific per­
formnnc·o, or may·confinc it~ dcc·t'CO to tho house. 

VJ.-7~ U 

15. Where a party to au agreement is unable 
Speeifit· 1,criormancc of to 11erform the whole of 

part Q( an agreement the agreement and the 
wh?re the part unperforru- part which must be left 
e<l•• large. unperformed forms a 
considerable portion of the whole, or clocs not ad­
mit of compensation in mol!"ey, the pa1·ty in ~e­
fnult is noL euhtled to obtnm a decree for spec1fic 
performance. But the Court mny, at tl1e suit of 
t.lw ot.her pn1·ty, direct the party in default tCI 
pel'form specifically so much of the agreement ns 
he cnu perform, provided that the party seeking 
specific pe~iornumce relinquishes an claim to fur­
ther performance, nud all right to compcusn,t.ion, 
either for the deficiency, or for the loss ordmnage 
sustained by him tltrongh the default oE the 
other party. 

(r<). A. ngrccs to sell to B a. piece of loud consist­
ing of 100 bigh:ls. It turus out thnt SO blgh:is of 
the lnml belong to A., and the other 50 bighi.~ to u 
stmugcr, who rcfusr~ to part with them. A cnunot 
obtnin a dcm"Cc ngninst B for the specific performance 
of the contract; but if B is willing to pay the price 
agreed upon, nn<l to t.nkc tho SO blgh:is which uclong 
to A, waiving nll right to compensation rithcr fo•· tbc 
dcfiqicn<'Y or for lo~s sustnincd by him throngh A's 
n~glccb or default, ll is cutitlccl to a decree directing 
A to convey those-50 bigh:is to him on payment of 
the pnrchnsc-moncy. 

(&). A. agrees to sell to 11 n.n cstnto \~ith n houso 
n.nc1 ganlcu for 1,00,000 rupees. It turns ont thnt A 
is unable to COll\'cy the gnrdcn. A cannot obtain a. 
<lccrco ngainst ll [or the specific pcrl'Ol'ntancc o[ tho 
contract; but if B ·is willing to pny tuu jll'icc ngrced 
upon. a nil to tnko tho cstntc and honso without the 
gnrclcn, wniving nil right to compensn.tion either for 
tho deficiency at' for loss sustninecl by him through 
A's ucglrcf or tlef1mlt, B is entitled to a decree•, di­
recting A to convey the bouso to him on pnymcnt of• 
t·hc I>Hl'ciJnse-moncy. 

16. :li:xccpt iu cases coming nude•· one or other 
J3nr in other c~L•e• of of t.ho t'Yo. last Jll'C'Ceding 

specific pcrformnncc of sectwns, IL IS not competent 
part of agreement. for tho Court to direct the 
specific pe•·Eormancc of a part of an ngrcomcnt. 

17.. Where n person agrees to soil or let 

P I 
· . 1 t certninproporty,hn.viugonly 

.urc IMCl' l:l . t1g.1 s • . f . t'tl ] . t' ngamst \:emlot' w1th un- an lllljJCl CCt 1 0 t ICIC O, 
perfect tttlc. tho 1mrchaser or lessee (ex­
cept as otherwise provicled by this clmpter) hl\s 
the following rights :-

(11) if the vendor or lcssot• hns subsequently 
ncquiredo.uy interest in th<: prope1·ty, the purchaser 
o•· lessee ma:Y compel h1m to ruuke good t,he 
agreement· out of such interest; 

{u) whct·e tl•e concurrence of othe1· persons L':l 
uecessn,ry to validate the title, nnd they m·e hound 
to convey nt the vendor's or lessora's request, the 
pw·chnscr or lessee may compel him to procuru 
such concm·renco; 

(c) whct·e the ,-cn«lor professes to sell uuin­
cumborcil property, but tho property is mort­
gaged fm· an nmoimt not exceeding thl' purchas~:­
money, nnd the v~:ndor has in fact only a right t.o 
'redeem it, the purchaser may compel him to re­
ileem the mortgage and obtniu a couvcy:mca fr?m 
t.hc mortgagee; · 
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(d) where the vendor or lessor sues for· spe­

cific perfol'lll.ance of the agreement, and the suit 
iS dismissed on the ground of his impe~cct titl7, 
the defendo~,ut hns a right to a return oflns depos1t 
(if any) with interest thereon, to the costs of the 
suit, and to a lien for such deposit, interest and 
costs on the property agreed to be sold or let. 

18 . .AllY person suing for tho specific perform­
Power to Award com· ance of nn agrccmeu~, IDO\)T 

pensntion in ccrt:~iu alsonskforcompensatwn, for 
cnses. its breach, either in addition 
to, or in substitution for, such performanc~. 

If in any such snit the Court decides that spe­
ci.fic pcrf01·mance ought not to bo granted, ~ut 
that there is a valid agreement between the pttrties 
which has been broken by the defendant !l,ncl that 
the plaintiff is entitled to compensation for that 
breaclJ, it shall awa1·d him compensation accord­
ingly. 

If in 1my such suit the Court decides tlmt spe­
cific performance ought to be gr:intcd, but that it 
is not sufficient to satisfy tlw justice of the case, 
and thnt some compensation for breach of the 
agreement should also be made to the plaintiff, 
itshallawurd him such compensation accordingly. 

Compensation awarded under this section nmy 
be assessed in such manner ns the Court may di­
rect. 

ExPLA..>qATION.-The circumstance that the 
agreement ha<> beuome incapo.ble of specific perfor­
mance does not preclu<le the Court from exercis­
ing the jurisdiction conferred by this section. 

ll!Hstrations. 

(a). .A., a purchaser, sues B, his vendor, for speci­
fic perfonnauco of nn agreement for tho sale of a 
patent. Before tho hearing of tho suit, tho patent 

.expit'CS· ~'he Court may award .A. compensation for 
tho non-performnnco of the ngreoment. 

. · (b). .A. ngrees with B to sell him o. house for Rs. 
1,000 the price to be pnid nncl tho possession given 
on tho 1st Janunry 1876. .A. fa.ils to perform his pnrt 
of tho agreement., and B brilii,"B his suit for specific 

iorformauco, whirh i.~ decided in his favour on the 
st January 1877. 'l'he decree may, besides ot·dering 

specific performo.nce, o.wm-tl to B compensation fot• 
any loss or tlnmngo which lto bus sustained by .A.'s 
refusal. 

(o). .A. sues for the specific porfurmnuce of a re­
solution passed by tho directors of a public compnuy 
under which ho wns entitled to have 11 ccrl.nin num­
ber of sl1ares allotted to hint. AU tho sho.res had 
been allotted befClro tho institution of tho sui~. ~'he 
.Court mny, under this section, o.wat•d .A. compcn.~n­
tion for tho non·}Jcrformo.ncc. 

(cl). A contracbl to soil a hundred runuuds of ric!l 
to B. B brings o. suit to corupcl A to perform tho 
agreement 01• to vay compensation. Tho Com·t is of 
opinion that A hns rondo a valid contrnct nud has 
'broken it without excuse to the injtu·y of B, but. thut 
speciiio perfonnance is not tho proper 1-cmedy. It 
shall awo.rd to B such compensation as it deems just. 

19. An agreement, otherwise proper to be 
· Liquidation of •lam· specifically enforced, may 
agel! not-. bar to apocifia be thus eilforced thoogh u. 
-rronnanco. be ' .. - sum named in tho ngr·ee-
ment as the amount to be paid in cnse of its 
breach, and the party in default is willing to Jl&Y 
tho same. 

Illlt•l i'<' lion. 

A a "'l"ces to ::p.-nnt B an underlease of property held 
by .A. "under C, and covenants that if C refuses to 
gt'8nt a license ucccssn.ry for that pu!·poso, .A will pay 
B }t~. 10,000. A refuses to apply for the licensu and 
offers to pay B the Its. I 0,000. B is uo,·crthclcss 
entitled to !Javc tho agreement spccincally enforced. 

.1-\grccmcnts 1wt SlJcci­
ficolly 'enforcible. 

which cannot be spcc~fi.~ally 
Ci!f'orcccl. 

20. 'fhc followino- acrree- ( 
ments cannot lJO sp~cifi~ally 
enforced:-

(a) ~na.grecmeui; for the hl'eaclt of which com­
pcnstttion couhl not be recovered ; 

(b) an aareement for the non-performance of 
which compensation in money is an ade­
quate relief, and which does not come 
within section twelve, clause (a) ; 

(c) an :wrccmen t w ltich runs into such minute 
o~ numerous details, or which from its 
nature is such, that the Court caunot 
enforce specific performance of n.Jl its 
material terms ; 

((l ) n.u n.greemeut which is in its nature revo­
cable; 

(e) an agreement entcrccl into by tmstees either 
i.n excess of their powers or in breach of 
their trust; 

· (fl an ngrecmcnt entered into by or on behalf 
of a corporation 01· public company creo.t­
ed for special purposes, or by the pro­
moters of such company, which is in 
excess Q£ its powers ; · 

~7) au ngreemcut the performance of wltich in­
volves the performance of a continuous 
duty extending over a longer period than 
five yenrs from its d1tte ; 

(h) an agreement to submit a controver.>y to 
arbit.ratiou. 

lllustralioux. 

To (a.).-.A. agrees iu considcnttinn ol' Rs. 500 to 
obtain nu office nude~· ~he Cro'lnt fo1• !J. ~.'his agree­
ment caunot be specifically cnfot·cc<l. 

A, n. h:mker holdiug bills as n. security .For ndv,mccs 
to B, tnkes o. gunrnntee from B's brother, C, that tho 
loss to l·~e bank shon.ld not cxccccl It~. 20,000. This 
trau~nctwu took pl.~tce. n;f~er B I mel co1nmcueed pro­
cecdwgs for tbo ltqtlllln.twn of his ail'nirs nnd un­
known to his ?thor CI'Cdi.tors with n. view to prevent 
.A. from opJ~o~mg a composition. 1'lte guarnuteo can­
not he SpC<:Ificnlly enforced, ns thu Lmnsnctiou would 
lt~1·c tho effect of giving A nu undue ndvantn"u over 
-I! s other CI'C<lit-ors. o 

A, ~ military pensioner of Govermmmt, i~ consi- i 
demt~on ~f Rs. 500, ngrccs j,o nssign j;o B ull future ~ 
}>aymeuts •nrespcct of his pension. ~t'hls ng'rccment 
cnnuot be RJICCilically enforced. 

. ~ liusband. nucl wife, professing the Oht·istian re­
!tgtOn, enter mto nn :t"'t~cment: providiu.,. for their 
fut11ro sepn1~tion: ·· 'l'h~ :tgrccment cnnn~ be spcci-
ficnlly enforeecl. · . · · 

A agrees to gt•aut B :t k1~sc of a eet·~in . house. 
Tho length of the .tc~ . to be granted is not..st.ated, 
nor the date at wh10h tt L'l to commeuc~. ·•rnis agree~ 
mcnt cannot be specifically .cnfoi'CCd. 
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. ."A agrees with D to take from B a lease of r. c~r­
~'l.~n house fot: a specified term, nt a specitic<lrcnt, 

. 
1~ the <lrnwmg-t·oom is handsomely <lccomtc<l." 

This agreement ca.nuot be spcciticnlly cnforcecl. 

Z, .a r esident in Cnlcut tn a"'rccs ns h'ustco fot• B, 
•a r~stden~ in Australia, to ~ell to 0 nn annuity to 
w'qtch B ts cntitlecl for his life. The dny bofor" the 
·<lo.te of the R"'reement B had died Z cn.nnot enforce 
:this agrcmuc~t. · 

A, the lessee of a house much out of rr·pnir,. agrees 
·to sell the lease to B. Before t.bc snlc, A. rccch·cs 
ft·om _his ln.ndl01~l n notice of rc-cntt·y in dcfnult of tho 

.prcmtses l>cinno repni1-ed. .!!... docs not conminnicntc 
this notice to 

0
ll, who enters nml is ejcctctl in consc­

·qucuce of t.lte non-repair. A cnnuotcufor~c the agree­
ment agninst n. 

A, the owner of a pntcut, agrees to sell it to D. B 
institutes a suit to compel specific performance of 
"this agreement. Before the suit is heard, the ]llltcut 
·expires. Specific ]Jct·formnuco of the agreement can­
not he compelled. 

On A's marria"'e with B, .A's fn.thcr, C, agrees with 
B's father, D, ~ settle cer!.ltin laml~ on A. and his 

·children by B. D sues CJ to ent'orco sp<,cific per[or­
mn.ncc of tlus a"'t'Ccmcnt. C proves that the agree­
ment was comlitl.onnl on D settling n. l:i.kh of· rupees 
on A and his chil.<h·en by B, nml that D had not set­
·tJe<l such l:ikh accordingly. '!'he suit must bo <lis­
missed. 

.A, nn nuthoi·, ngrces with B, n publishet·, to com­
plete a literary work, nnd dies before <loiug so. 'l'~c 
agrcemont requiring A's persona.! skill autl taste. 1s 
discharged by his dcn.t,h , all(l B cn.nr.ot enforce 1ts 
performance ns against A's reprcseutath·c. 
. .!J.., a shoemaker, ngt'CCS with n to receive B's son fu~ 

·an apJ?t'Cntice for a term of years n.nd teach him shoe· 
making. A tlics before the cxpit·:\tion of the term. 
B cannot enforce llCJ'f:ornmnco of the agreement. 

A a)](l B cuter into an agreement to become part· 
ners for a term am! n.ftcr1vards agrco to rescind ~t. 

A ngt'Ces to buy B's business at tho amount of a vn­
lnn.tion to be maclc by two vnluers, one ·to bo uamcd 
by .!!... nnd the other by B. :1- n:nd B each . name a 
vn.lucr, hut before lhc ,-n.luallOn IS madu, A. mstructs 

1 
his ·miner not Lo proceed. 

A. a"'rccs to !my certain houses in Cn.Jcntt.~, and he­
fore tl~c completion of i.hc ngrccmcnt uccomcs in~ol- I 
-vent. A's assignee, in exercise of his option nuder , 
the Indian I1L~olvcnt Act, nbnudons the agreement. 

In none of these cases can the agreement he speci­
fically enforced. 

'l'o (b).-A. ag•·ecs to scll,n.nd B ngt'()cs.l.o lmy: a l:ikh 
·()hnpces in the Eonr per cent. loan of tho Gov~ru­
ment of India. 

A ngrees to sell, am! D agrees to buy, '10 cltcsts of. 
imligo at Rs. 1,000 per chest. 

In consideration of certain property having been 
transfcrt'Ctl l>y i.\ to B, B a~rccs to open a credit iu 
..A.'s fn.vour to t.hc extent ol' lts. 10,000, rmd to honour 
A's drafts to that amount. 

These agreements cn.nnot he specifkall,Y cnfOJ'Cc~l , 
for, in the first and the se~~nd both A aml B. n~d. m 
the third .!J..1 would he retmburscd by compensatiOn 

in money. . 
To (e).-.A. agrees to t'Cuder personal ~crncc to B. 
A. agrees tocmploy B on pcrs~nal s:rncc. 

h ·tor party entered mto m Cn.lcntta be­
. "!3Y A cth~ owuet· of ,., ship, nud JJ, th•} chartcrt·r, it 
~" ec~ J th t the ship sha..ll. pr.Jcre l to .Han goon, aml 
ts ag1ee d a cm·"o o£ rice, and t~cncc pt·oc~cd t1 
thct·c loa II; ht t lJC paid one-tlnrd on arrt val at 
London, ft·e•~1 t 

0
_t!Jirds 0~ delivery of th1 cargo in 

Rangoon, auc wo . . 
London. 

. 'rhcse agrc~"l:.lunis cannot he hpccificn.lly performed. 

A. lets ln.m1 to B, ancl B agt·ccs to. cnltivatt• it in n 
particnlnr nmunor for three ycn.rs next nfter the dnte 
of the lease. A. is not ent-itled to have this agreement 
spccificn.lly pcrfot~ncd. 

A. and B ngt'I:'O that in considcmtion of annual 
advances to be mado hy A., B will for thrco y~ut·s 
next n.ftcr tho dn.tc of the ngt·ccruont grow pnrticnlar 
crops on lho laud in his pus.~cssiennnd deliver them 
to A whon cut amlrcn.cly for deli,·ct·y. A. is not en­
t;it\cd to hn"c this a-greement ~pccificn.Uy performed. 

A ll."I'CCS with B thnt in co;1sitlcra.t inn of R,. 1,000 
C:o l1c p••id to him by H, he will paint a picture for B. 

. A ngrccs with lJ to cxccntc cct·tain works which 
the Conrt cnnnoL snperintctul. 

A n.grccs to supply B with all the goocls or a CCI'• 

ta in class which H may rcqn.it·c. 
'fhcsc >Lgt-ccmcnts cannot be specifically cnfOJ'C_cd. 

To (ti).-A. nml n ngrco to hccome pnrtners in a 
ccrt:Lin hnsincs;;, the agreement not specifying f,]Jc 
dm'll.tion _of the propos!!cl pnrhoorship. This agree­
ment cannot be spccificnlly performed, for, if it wcl'C 
so performed, either A OJ' ]J might n.t Otlt'e dissolve 
the partnership. 

~l'o (•,).-A is n f,J'o"tcc of ln.nd witlt power to lcnsc 
it for SCI' CU years. He cuict·s into nn ngo·ceruent witl, 
ll to grant a lense of i h~ land for seven y~rs, with •• 
covcnnnt to renew ihc lea so nt tho cxpi t•y .of t.Jw 
term. 'fhis ngrcclllcnt cnnnuL be spccificully 
enforced. 

'.!'he tlircci Ill'S of n. company luwo power Lo sl'IJ Uw 
concern with the sanmion o£ a gcncr:.l•r.ccting Il l" tln.• 
slmrchol<lcrs. '!'he)· coutmct to sell it without any 
such soutciion. 'J'his coutmct cannot he spccificnlly 
cn[orcctl. 

'l'wo tntsiccs, .:.\ nntl ll, cmpowc ·cd to sell trus<­
prop.cri.y worth '' ];\kh of rupee.-, ngrco to •oll it to C 
for Rs. ;JO,OOO. 1.' hc ugrccment is so <lis:oclnmtngcous 
ns to be a bo'Cuuh of b.·ust. C c:mnot cnfort•c its speci­
fic pcrformant'C. 

'l'!Jo pmmolers of n comp~Lny fot· working mines 
agree that the compnn.y, when formed, sh:dl pm·clmsc 
cortr.in minct·nl property. '!'hey lnlcc no pt'OfJPt' pro­
cautions to n.•ccl'fnin the vn.luc of such property otml 
iu fnct ""'''Co to pay an o:dtm·ag:.mt po·il'u thCJ·cl'or. 
They al.:'o stipulnte that the ,·cmlors shnll givo them 
:• bonus out of tho purchnsc-raouey. '!'lois contmct 
cannot he specifically cuforccd. 

To (().-A 111ilwny company conn·nct~ fo•· the pnr­
clmsc or" piece of laud fur Uw Jlllrpo:-P of crcuting 
a cotton-mill tht· rcon. '!'his contrncl <'~UllOi. l1c spc­
cific:olly cuforccd. 

•.ro (~J).-.A. agt'CCs to let fur twcuiy-onc· yontos io B 
the right in usc sudo part cf a certain milwny made 

. hy A ns w:c• upon ll's laud, aml Llwt H 'dooulol h:1.1·c,. 
1·ight of rnrmiug cart·i:lgcs o\·cr· tJw \ \·huh: Jiuc ml 
cc•·tain terms, anclmight I'CIJilit·c A ro supply thr, 
•wccss~ry cn"inc·JIOWor, nut! tl111t A ~l oould during 
thu term k~p lhc whi•lo mil wny in (!OOd 1-cpai~. 
Sp< . .ocific pcrfot•mr•ncc of tl•is t·onh~wi mn~t he t·cfnsctl 
to H. 

(c). Of lit !' JJi~Cl'vlirm. r:.f //, r• G'vw·l. 

21. 'fhc juri: iliction to decree :peri fie perforlll­
DiKcrctinuastoo.te<,,.cc· :mcc is discrc>tiounry, and 

iu;;•tteei licJierfuJ·n~:mce. the Com·t i~ uot bound Lo 
grant such rPlicf, merely 

·hccnU::;C iL is lawful to llo so; hut the iliscrction 
of the Court is not urhitJ1LI'Y but sound mu.l 
l'CI\.sonablc•, guided hy jttdiciul priuciples anrl 
capable of correction hy o. Court of appeal. 
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The following nre cnses in which the Court mny 
properly exercise n lliscrction not to dt?creo specific 
perfonnnnce :-

I. W'ht>re, though it is clear tltnt an ngrecment 
hns bt>en mnue and broken, t.hc Court cnnuot find, 
with rcnsona ble cortn.inty, what nrc tl1e tem1s of 
the agreement of which specific pE'rformnuce is 
sought. 

lHu•/,·{(/ioa. 

(")· A, tht· owner of n I'Ofrcsbn!C'nt-l'Oom, ngt"Ces 
witlt B to gi1·e him ncconunorlntion there for tho snlo 
of l1is goods nml to fnrni•h lut'l with the Jll'CCssnry 
npplinuces. A rdnses to JWrforlJI l1i" agreement. 
The cnsc is one for compenAAiion nurlnot for spccifio 
performnncc, the nmount nnd nnim"C of the accom­
modntion nnd npplinnccs beiug- tmclcline<l. 

II. Wl1erc tlw circnmstnnccs under which tho 
ngJ·eement is mnde nre such ns to gi1·c tltc ]Jiniutiff 
1111 unfnil· nd>nntngc ovrr the d ofc·udnnt, though 
there mny be no frnml or wi~repz·escntntjon on the 
plaiuti.tT's pnrt. 

lllu~l.-al:v./.•'. 

(~). A t.;.nnnt for life of certnin property nssigns 
his interest thct·~in to J3. C ngt-ccs to bur, nnd B 
ngrecs to S<'ll. •thnt intcrc, r.. Before the conknct is 
completed, A J'C'ceivcs n mortnl injury from the ctl'ects 
of '"hich ho dies the day nftcr tltu coutmct i" com­
pleted. If B nncl C WL•ro t•qun lly iguornnt Ol' equnlly 
uwnt'C of tht> fact, B is cntitiNl to sp~cific performance. 
If B 1..-new t.hc fact aucl C t.licl nat., ~pc<·ific pt'rfornmncc 
should be l'<'fused tu B. · 

(t·.) A ngrecs to sell to B the• iutet"Cst of C in cer­
tain stock-in-tmdo. It is stipulnt<'cl thnt toho snlo 
shall stnnt.l b'OOd, c\·en though it should tm·n out thnt 
C's intere"t is worth nothing. In fnct the vnlnc of 
C's intcre~t dc]>cnds on tho l't'l;n\t of corwin pnrLncr­
:;bip-nccounts, ou which he is hcm·ily in dcl1t to his 
partners. 1'bis indobt.cdncss is know'n to .A, bnt not 
t.o B. Spet·ific p<'rformn.nce of the agreement should 
lm refused to A. 

(d). A ngt'CCS to sell, nne! B agrees to lmy, ccrtnin 
lnnd. To prot<'ct the lnucl ft•om flooc1~ , it is ucccssfn·y 
for its ownet• to mnintnin nn e:oq>ensi>e cmbnnkment. 
B does not lmow of this ci!'cnm"tnncc, nnd .A. indus­
triou•ly couct·nlH it fl'om him. SpeeiJic pcrformrmce 
should lw l'l'fnsed to B. 

(o). .A.'s property is put np !u anct.ion in one lot. 
D t'l'quo;;ts C, .A.'s atLomoy, to bid for him. C tloes 
this iuntln·rl{)ntly nml in• goocl fnith. 'l'ho persons 
prcs~nt ~~eing tho .,·ouclor's nttot•nt·~- hiclding, think 
that he JS 11 mere ]•nlfcr nml cea~o to com}Jete. 'l'ho 
lot iN knocked down to B at· •~ low price. Specific 
perfot'Dlflltt·c ~houl<l lm rcfnsctl to B. 

(1). 
catetl. 
A. 

A ('OUII'llcts with B who at tlm time is intoxi­
Specilic )ll'l'{ormnnco should bo rofusetl to 

III. Wlwre the pcrformnnce of the agree­
ment woulu iu1·olrc some lmrdsltip on the defen­
dant which btl did not foresee, whereas no snch 
ltardship would full on the J•laintiff if the n;p·ec-
lllcnt was not performed. · 

lll~t•f,af.iolls . 

(g). A i.~ toutitlotllo ~omo lnnd umlct• hi~ fnthcr's 
will on condition tlntt, if he Rolls it within t.wcnty­
five yeal'f', hal£ the pnrchnsC'-mouey shnll go to B. 
.A, forgetting t.he t!om!ition, ngrec~, beforo t.ho expi­
ration of the twenty·live yeat'S, to sell the land to C. 
Hero, the enfon·ement• of the all'l'Cilmeut would ope­
rate so bln"Shly on .A.. thnt tho Court will not compel 
to specific prrfommnoe in fa,·om· of C. 

(It). A nud B: trustcc·i', ;join tll<·it· lJcnrliciu.J•y, C, 
in nn ngrcrmnnt to sell the t rnst-cstnt~ to D, and. 
JlCrsonnlly agree to ~XOI~et·~to tl1<: estate from heavy 
incumbrnnccs t.o wh•ch 1t. IS ~ub;1cct.. The Jmrchnse 
money is not nrnrlv enough to clischargc those in· 
cumbranccs, thougi.J, nt the dnte Of the ngrC<'lllent, 
the ,-endors brJie,·ecl it to be sullicient. Specific pc1·· 
formnncc of the ngt"Ccmcnt shonlll be refusocl to D. 

(i). A, the owner of an estnlc, agrees to s~ll i.t to 
B, and st.ipnlntcs thnt he, A, shnllnot be ohhgcd t.o 
define its bounclnry. 'l~ho estntc rcnlly eompt·iscs :t 
vnln,.blc propert·y not known to either to be pn.rt. of 
it. Specific performance of the ag•-ccmcnt should be 
refused to B unless ]te wai,·rs his t:lnim to the nu- . 
known property. 

( j). A a"rcos with ·n to sell him certain land, and 
to ~~~~ ke :t· ro~d to it from n ct·rtnin rn il way stntion. 
It is found nftcrwarcls t·hat A cannot make tbe road 
without exposing himself to l.itignt.ion. Specific 
performmzce of the part of the ngrcemcni, relnt.i.ng, 
to the rand sbonlcl be rcf nsetl to 13, t hong h lw may 
be entitled to specific pcrfol'Dwnco of tbo l'Cst wit·h 
compcnsntion for loss of the roncl. 

(!.'). A, n lessee of mines, agt·ces with B, hi• lessor .. 
tbnt n.t nity time dlll'ing the continuance o.ft.hc len sa B . 
may gi1•c notice o~ bis clcsi.t·o tolonkc t-ho machinery and 
plnut nsetl in nml about tolz e mines, and tliat he shnll 
hnvo the nrt.icles specified i.Jo his notice delivered to. 
him nt a valuation on the expiry of the lease. Such 
n contract might be most i11jurious to . the Je~st·e's 
business, nncl specific pcrfot·mnncc should lJc refused 
to B. 

(l). .A ngrces to buy certain lnml f1·orn ll. The 
n~rccmcnt is silent ns to uet·css to tbc lnm1. No 
right of wn.y to it cm1 be shown l'o exist. Speci'lic 
perforinrmco of the contmct should he refuseil to B. 

(m). A ngrees with B to buy from B's m:mufnc-. 
tory nnil not elsewhere nil tlw gootls of a certa.in 
class usecl by A in his tmilc. ~l'hc Court cnm10t enm­
]>Cl D to supply the goods, bu t if he iJ ucs 110t snppJy 
them, A mn.y be ruined. unless loc is .allm"cil to buv 
i:l10m elsewhere. Specific prrformnncc of tlw agt·ec, 
mcnt, should be refused to B. 

IV. ~~he circnmstnuce tlwt the pluiutiif. has 
<loue substautin l acts or sufferC'd losses .iu conse­
quence of nn agreement susceptible of specific 
performance is one which tl10 Court nut~' reasou­
ubly consider in exercising its discret.iot~ to P"l'nllt 

specific 11er£ormauce of such ngreet.nent. "' 

Illi!.•l.,.atiou. 

.A. sells lnud to n rnilwn~· emu pan~- who agree to 
execute ccrtnin works for his convenience. The 
compnny tnke the laud and usc it for their milwny. 
Specific pcl'formnnce o[ t.hc agreement to execute th" 
works shonlll be a.wartlcd in lit\'OUl' of A. 

(d.) For ·wlto,n .Jtg,·cc~z1,·nl.s ·;'"'!!be ~1lcc{fica/l!! 
Ci\fU1'Cc.f. 

22. Except as otherwise proYiclecl hy thi · clmp~ 
WI bt . ter, the spceific perfot·mauce 

cific l:~r~:.~~~uc~:n ~l>c- Ot nn ag-rcellleut mny be 
obtninccl by-

(ct) nny pnrty thereto: 

. (I•) the representat.ivc in interest, ~r th~ prin, 
ctpnl, o[ :•ny pn~·ty thereto : provided that, where 
the ll•m·umg, skt!l, solYency or any personal quality 
of such party 1s a material iugrc<lient in the 
n9r!!emeut·, or '"~"here the agreement provides that 
~ts ~uterost shall n?t ~e assigned, l1is represcntn tive 
m 1~1ter~st or prmc1pnl shall not be entitled t-o". 
s.pcctfic performailce of the agreement : · . 



267 i 

(c)_ where the agreement is· a settlement on 
marriage, any person beneficially entitled there­
under: 

(d) where the agreement has been entered into 
by a tenant for life in due exercise of a power, the 
remainderman : 

(e) _a reversioner in possession, where the agree­
ment IS a covenant entered into with his predeces­
sor in title and the reversioner is entitled to the 
benefit of such covenant : 

(f) a reversioner in remainder, where the 
agreement is such a covenant, and the reversioner 
is entitled to the benefit thereof and will sustain 
material injury by reason of its breach : 

(g) when .a public company ha'3 entered into 
an agreement and subsequently becomes amalgn.­
mnted with another public company, the new 
company which arises out of the amalgamation : 

(li) when the promoters of a public company 
have, before its incorporation, entered into an 
.agreement for the purposes of the company, and 
such agreement i~ warranted by the terms of 
the incorporation, the company. 

(c). For wlunn Agreements cannot be spell"ificalZy 
e~if"orced. · 

23. An agreement for the sale or letting of 
Agreement to sell pro- property cannot be specifi-

perty by one who hns , II f , d . f f no title or who is ll .en y en orcc 1D avonr o a 
·voluntary settlor. vendor or lessor-

( a) who, knowing himself not to have any 
title to the property, lms agreed to sell or let the 
same; 

(b) who, though he entered into the agree­
ment believing that he had n good title to the 
property, cannot at the time fixed by the parties 
.or by the Court for the completion of the sale or 
letting giv.e the purchaser or lessee a title free 
from 1:ensonable doubt 1 

(c) who, previous to entering into the agree­
ment, has rn.ade n. voluntary settlement of the 
-subject.matter thereof. 

11/ulltrations. 

(a). A agrees to sell to B an est!ltc which A 
knows to belong to C. A cannot enforce specific pcr­
fotmance of this agreement, c:vcn though U is willing 
to confirm it. 

(b). A bequeaths his land to trastees, declaring 
that they should not sell it without the consent iu 
writing of his sons and daughter!'. A dies. 'rhen 
one of his daughters dies. The trustees then enter 
into an agreement with B to sell him the land. B 
refuses to carry out the agreement. The trustees 
cannot specifically enforce this agreement, as the 
title which they can give B is not free from reason-
able doubt. · 

(c). A makes a volunt.'l.ry settlement of certain pro­
perty on his brothers nnd their issue, :md afterwardM 
enters into' an agreement to sell the property to a 
stranger. A cannot enforce specific performance of 
this a!!Teement so as t<> ovOITtde tho settlement and 
thus p':ejudice the inter~sts of the persons eh•iming 
under it. 

· 24. Specific performa.uce 
~ersonal b:us to the ofanagreementcannotbeen-

relref. f d . f f · orce Ill avour o a party-

( a) who co~id not recover compcnoation for its 
breach; 

vr-72c 

· (b) who has become incapable of performing, 
or violates, any essential term of the agreem~mt 
that on his part remains to be performed ; or 

(c) who has already chosen his remedy and 
obtained satisfaction for the alleged breach of con-
tract. • 

(d) who, previously to entering into the agree­
ment, had notice that a voluntary settlement of the 
subject-matter thereof had been made and was then 
in force. 

lllustraticms. 
(a). A ngrees to sell B o. house and to become ten· 

ant thereof for o. term of 14 years from the date of 
the aale at a specified yearly rent. A becomes insol­
vent. Neither he nor hi~ assignee can enforce speci· 
fie performance of the agreement. Neither can B, 
nlthm1gh he might recover compensation from A's 
nssignee for breach of the agreement. ' 

(b). A ngrees to sell B a bonae and go.rden in which 
there nre ornamental trees, 11 material clement in the 
vnlne. of the property as o. residence. A without B's 
consent fells the trees. A cannot enforce specific 
performance of the agreement. 

(c). A, holding land under an agreement with B 
for a lonse, commibl wnste, or treats the lnnd in nn 
unhusbnndlike manner. A cannot enforce the 
agreement. 

(d). A ngrees to let, and B ngrees to take, an un. 
finished house, B agreeing to finish the bonae and the 
lease to contain covenants on tho part of A to keep 
the house in repair. B finishes tbe. house in a very 
defective manner: he cannot enforce the agreement, 
though A and B may sue each other for compensation 
for breach of the ngrcement. 

(e). A ngrecs to let, and B ngrces to lu.ke, o. bonso 
f01· a specified term nt 11 spccifiecl rent. B refuses t<> 
perform the ngreemont. A thereupon flues for and 
ohtltins compensation for the breach of contract. A 
cnnnot obtnin specific perfo~mn.nce of the agreement. 

(f), For who11£ Agreements cannot bo specifically 
enlo?·ced eucpt 'With ct variation. 

25, Where a plaintiff seeks specific pe1•form· 
· ance of an agreement iu writ-

Non-enforcement ex- • to h" •h th 1 f d ccpt With variatiou. mg, w IC e .c e. en ant 
sots up a vui·mtwn, the 

plaintiff cannot obtain the pe1•£ormnnce sought 
except with the vo.J·iatiou so set up, in the follow­
ing cases (namely):-

(a) where by fraud or mistake of fact tho 
agreement of which performunce is sought is in 
terms diffet·eut from that which the defendant 
supposed it to be when he entered into it; 

(b) where by fraud, mistake of fact, or surprise 
the defendant entered into the agreement under u 
reasonable misapprehension as to its effect, as 
between himself u.p.d the plaiutiif ; · 

(c) where the defendant, knowing the terms or 
the agreement and understanding it.<! effect, has 
entered into itrelying upon some misrepresentation 
by the.plaintiff or upon some stipulation on the 
plaintiff's part, which goes to vary the agreement, 
but whic4 he refuses to fulfil ; 

((l) where the parties have varied the agreement 
subsequently to its Qxecution. 

Ill .. strations. 
(a). A, Band C Hif,'ll n. writing, by which eacl1 

o.grees to euler into a bond to D for Ra. 1,000. fn 
a suit by D, to make A, H nud C separately liablo 
e:.ch to the extent of Rs. 1,000, they pt·ovo that til~ 
word 'each' wn~ inserted by miGtake; tbat the inton· 
livn was that they should give a joint bond for Ra. 



1,000. A can obtain the performance' sought oniy 
wiUl the variation thus sot up. 

(b). A suea B to compel specific performance of 
&n agreement in writing to buy a dwelling-house. 
B proves that he assumed that ~he agreement included 
an adjoining yard and the agreement was so fmmed 
as to leave it doubtful whether the yanl was so in­
eluded or not. The Court will refuse to enforce the 
agreement, except with tho variation set up by B. 

(c). A agrees in writing to let to B a wharf, to• 
gether with a strip of A's land delineated in a map. 
Before signing the' agreement, B proposed oraiTy 
that he should be at liberty to substitute for tho strip 
mentioned in the ngl'llement another strip of A.'s 
land of the same dimensions, and to this A expressly 
assented. B then signed the written agreement. A. 
cannot obtain specific performance of the written 
agreement except with the variation set up by B. 

(d). A agrees in writing to let a house to B, for 
a certain term, at the rent of Rs. 100 per month, 
putting it first into tenantable repo.ir. 'rhe house 
turns out to be not worth repn.iring, so with B's con­
sent A pulls it down and erects a new house in its 
place: B agreeing orally to pn.y rent at. R.~. 120 per 
mensem. H then sues to compel specific performance 
of the agreement in writing. He cannot enforce it 
e:roept with the variations made by the subsequent 
oral agreement. 

(g). Against wllcm Ag1'1J6'11tent.~ ·may be specifically 
enforced. 

26. · Except as otherwise provided by tl1is 
Relief against parties chapter, ·specific perfor• 

&Dd persons claiming £ 
under them by subae· mance o an o.greemeut 
quent title: may be enforced against-

~a) either party thereto ; 
(b) any other person claiming 11nder him by a 

title arising subsequently to the agreement, ex­
?ept a tran~feree for v:alue, who has paid his money 
m good fa1th and without notice of the orirrinal 
agreement ; · 

0 

(c) any person claiming under a title which 
though . p~ior li? the agreement, and known t~ 
the plmntlff, m1ght have been displaced by the 
defendant; 

(d) when a public company has entered into 
an agreement, and subsequently becomes amul­
gamatod wit!t au~ther public company, the new 
nompa.ny winch arises out of tho amalgamation ; 

(e) when ~he ~romoters .of a public company 
have, before Its mcorpomtton, entered iuto a.n 
agreement, the compn.ny : provided that the com­
pany has ratified and adopted the ll"'reement and 
~he agree~ent is warranted by the terms of the 
mcorporat10n. 

RlustratiollS• 
(~).A agrees to con"!ot certnin land to B by a 

partLCular day. A d10s intestate before that dny 
w!tho~t having conveyed the laud. B may compel 
A a hetr or other representative ·in in terest .to per­
form the agreement specifically. 

(b) . A agrees to · sell certain land J,o B for 
~s. 5,000. A a.fterwa.nls conveys the lu.nd for 

s. 6,00.1 to C, who has notice of the original agrt!C• 
Ul'lnt. B may enforce specific performance of the 
agreem«~~Lt as against C. 

(c). A ng~ea to sell land to B !or Rs. 5,000. B 
t~k:es possesston of tho land. Afterwards A sells it 
~o C for .us .. 6,000. . C ID&kes no enquiry of B relo,t­
mg ~ hts mterest. 10; the ~nd. B'~ possession is 
suflictent to affect C wtth notice of hts interest, and 
be may enforce the agreement again~t C. 

261;' 
(d) . A agrees in consideration of Rs. 1,000 to 

bequeath certain of his,lands to B. Immediately o.fter 
the agreement A. dies mtestate, and C takes out ad­
ministration to hts estate. B may epforce the agree­
ment against C. 

(e). A agrees to sell certain iand to B. Before the 
completion of the agreement, A becomes a lunatic 
and Cis appointed his committee. B may specifically 
enforce the agreement against C. 

(j) . A, the tenant for lifo of an estate, with re• 
ma.inder to B, in due exercise of a power conferred 
by the settlement under which he is tenant for life, 
agrees to sell the estate to C, who ha.s notice of the 
settlement. Before the sale is completed, A dies. 
C may enforce specific performance of the agreement 
against B. · 

(g). A. and B are joint tenants of l~nd, his un­
divided moiety of which either may alien in his 
lifetime, but which, subject to that right, devolves on · 
tho survivor. A agrees to sell his moiety to C ancl 
dies. C may enforce specific performance of the-
agreement against B. · 

(It). .Against whom Ag1·een101ttS' cannot be 
specifically enforced. 

27. Specific performance of an agreement can ~ 
What parties cannot be not be enforced against a 

compelled to perform. party thereto i_n any of 
the folloWing cases :- · 

, (c~) if. the c.onsideration .t? be re~eived by him 
IS so· grossly madequate, w1th reference to the 
stn.te of things existing at the date of the aaree• 
mentJ as to be either by itself or coupled 

0

with 
other circumstances evidence of fraud or of undue 
advantage taken by the plaintifE ; 

(b) if his assent was obtained by the misre­
presentatioll: (whether wilful or innocent), con­
cealment, Circumvention, or unfair practices, of . 
any party to whom performance· would become · 
due under the contract, or by any promise of such 
party which has not been substn.ntially fulfilled; 

(c) ·if his assent was given ·under the infiu­
en~e of mis~ake of fact, misapprehension or sm·­
p~Is~: Provided tha~, w:hen the agreement pro­
VIdes f?r compenst~twn m case of mistn.ke, com·, 
pensahon may' be made for a mistn.ke within the 
scope of such provision, and the agreement ,!D O.Y 
be specifically enforced iu other respects if pro­
per to be so enforced. 

ntustratiolls. 

. (a) . A; one of two executors, in the erroneous be­
he£ th~t. he had, the authority of his co-oxccuw r, 
entCI~ mto an agreement for the sale to B of his tes­
tators property. B canuot insist ou the sale bcina 
completed. " 

A (b). A direqts an auct,ioncer to sell cer~a.in land. 
to ~~t~.•,·a~ds revo~es the auctioneer 's authority as 

1ghas of thts la.ud, but the auct.ioneor in:ul­
vcrtcnt!y soils the whole to B, who husnotnotice of the 
revocat.ton B en ot f 'fi 
f h 

• uu en Ot'CC speC! c performance 
o t c ugt·oemeut. , , 

( i ). The .EJl'cct of disntissing a· S wit fo;· Specific 
Pe;fo·nnancc. 

28. 'l'he dismissal of a suit fo1· specific per­

Bar of ~uit for breoch formance of an agreement 
after dismitJsal. shall bar the plaintiff's 

right to sue for the breach 
of such agreement. 

( 

\ 
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CHAPTER III. 

Or THE RECTIFICATION OF INSTRUMENTS, 

29. When, throuah fraud or a. mutual mistake 
• 

0 
of the parties; a. contract 

be ':c~:ifi~d.~trument may or . ~ther instrument in 
wrxtmg does not truly 

· exp~ess ~he intention of the parties, the Court, oh 
finding 1t clearly proved-

! (a) that there has "been fraud or mist;~.ke in 
framin~ the instrument; and · 

(b) t~at the intention of the pa.~ties in execut­
ing the instrument was an alleged by the plaintiff, 

may in its discretion rectify the instrument; so 
as to express that intention, so far as it can be 
done without prejudice to rights acquired by third 
persons, in good "faith and for value. 

Illustrations. 

(a). A, intending to sell to B his house and one df 
three godowns adjacent to it, executes a. conveyance 
prepared by B, in which, through B's fmud, all 
three godowns are included, 

Of the two godowns which were fraudulently in­
cluded, B gives one to C a-nd lets the other to D for 

. a rent, neither C nor D having any knowledge of tho 
,fraud. 

) 

'!'he conveyanpe may, as against B and C, be 
rectified so as to exclude from it the godown given 
to C; but it cannot be rectified so as to affect D's 
lease. 

(b). By a marriage-settlement, A, the fn.ther of B, 
tbe intended wife, covenanted with C; tl>e intended 
husband, to pay .to C, bis executor~, administrators 
and assigns, during A's life, an ahnuity of Rs. 5,000. 
C dies insolvent and the official assignee cla-ims the 
annuity from . . A. '!'he Court, ou finding it clearly 
proved that the parties always intonded that this an­
nuity should be paid as a provision for B and her 
children, may rectify the settlement, and decree tllnt 
the assignee hns no i·igh t to any part of the annuity. 

30. For the purpose of rectifyl.ug a conti·act in 
. . writing, it must be pre-

Presump~!On as to m- sumecl that all the parties 
t~nt of parttes. thereto intended to make 
an e:Jnitable and conscientious agreement. 

31. In rectifying a written instrument, the 
. Court mn.y inquire what 

, PrincipJ,,s of rect>flca.- the instrument was in-
tion. tended to mef!.n, and what 
were intendE'd to be its legal consequences, and is 
not confined to the inquiry . what the language of 
the instrument was intended to be. 

32. A contract in writing may be first rectified· 

Specific enforcement of 
rectified contract. 

and then, if the plaintiff 
has so p1·ayed'in his plaint 
and the Court thinks fit, 
specifically enforced. 

ll(ustration. 

A agrees in writing to pay his attorney, B, a fixed 
sum in lieu of c,,sts. 

'!'he agreemrnt contains mistakes as to the name 
and right~ of ~lle client·, which, .if construed stricUy, 
,.ould hayr---xcluded B from all r1ghts ~mdcr .the agrce­
ment.> .B is entitled; if the Court thtnks fit, to have 

---...,....,.ectified and to an order for payment of the sum, 
as if at th~ time of its execution it had expressed the 
intention of the: parties. 

CHAPTER · t\f. 
Or THE RESCISSION OF CONTRACTS• 

33. Any person interested in a. contract in 
. . writing may sue to have 

W~en resclSSJOn may it rescinded, and such re• 
be adJudged, · · b d" d d . ClSBIOn may e a JU ge 
by the Court, in a.niY of the following cases, name• 
lyl-

(a) where the contl'a.ct is voidable or terminable 
by the plaintiff ; 

(b) where tlte contract is ltnlo.wful for causes · 
hot apparent on its face, a.ncl the defendant is more 
to blo.me than the plaintiff ; · 

(c) where a decree for specific performa:nce 
of a contract ot sale, or of a contract to take a 
lease, has been made, and the purchaser or lessee 
makes detanlt in payment of the purchase-money 
or other sums which the Court has ordered him 
to pa.y. 

ExPLANATION.-ln the case mentioned in clause 
(c) of thls section, when the purchaser or lessor 
is in possession of the subject•matter, the Court 
may also order him to pay to the vendor or lessor 
the rents nnd profits, if any; received by him, to­
gether with the costs occasioned by the non-com­
pletion of the purchase or lease . 

• Illustration. 
To (b).-A, an attorney, imluces B, his client, lo 

transfer property to him for the purpose of defraud­
ing B's creditors. Here the parties are not equally 
in fault, and B is entitled to have tho instrument of 
transfer rcscindecl. 

3•1. Rescission of a contract in writing cannot 
Rcsci•sion for mistake. be adjudged for mere 

mistake, unless the pnrt;y 
ago.inst \vhom it is adjudged co.n be restored to 
substantinlly t)1e same position as if the contmct 
had not been made. 

35. A plaintiff instituting a snit for ~he spe· 
. cific pCiformance of 11. 

A.lt:rnn~Jvo prnyor f~r contract in writing rnny 
resciSSIOn 1u smtfor spec1- · 1 . · 
lie performance. pru.y . tn the a tema.t1v0 

that, If the contract cu.n­
not be enforced, it may be re·scinded and deli­
vered up to be cancelled. 

36. On u(ljudging the rescission of o. contract., 
Court may rcqt;irc pnr- the Con rt may require 

ty rescinding to do equity. the party to whom such 
relief is granted to mn,kc 

any compenstLtion to tlte othor which justice m11y 
,.require. 

CHAP'l'ER V. 
Or THE CANctJLI.A'flON m· !Ns·rauuENTS. 

37. Any person having reasonable apprehen· 
sion that o. written in­

be ~~~~cd~necJiatiou mny ~trument,i£ left outst~ud-
• mg, may cause senom< 

injury to a. person ag:~iust whom it is void or 
voidable, may sue to have it so adjudged, aull the 
Court may, iu its discretiop, so adjudge it uud 
order it to be delivct·ed up aud cancelled. 

.lll11stmtio11s. 
(a). A, the owner of n ship, by fl·a.udulenL!y repre­

senting her to be 6ea.\vorthy, in(luccs B, an under· 
writer, to insure her. B mu.y obtain the c.incellntion 
of the policy. 

(b). A convoys land to B, who bequeaths it to C, 
and dies. Thereupon D gets possession of tl1e lund. 
and produces a forge'<l instrument, st<~ting thnt tlu.' 
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conveyance Willi made to Bin trust for him. C may 
obtnin the cancellation of the forged inst rumont. 

(c). A, reP.resenting that the tenante on his lrmd 
were all at wJll, sells it to B, and con V«.'ys it to him by 
an instrument dated tho 1st January 1875. Soon 
after that d .. y, A fnl.udulently graiJt~ t.> C a lease of 
part of tho lands, dated the 1st October 1874. B may 
1>btain the cancellation of this lease. 

(tl). A a~es to sell and deliver a ship to B, to be 
paid for by B's acceptances of four bills of exchange, 

. for sums amounting to Rs. 10,000, to be drawn by A 
. on B. The bills are dmwn and accepted, but tho 

ship is not delivered according to the agreement. A 
sues B on one of the bills. B may obtain the can­
cellation of all the bills. 

38. Where "an instrument is evidence of dif. 
. ferent rights or different 

Wha~ Instruments may obligations the Court 
bo parUally cancelled. . • 

may, m a proper case, 
cancel it in part and allow it to stand for the 
residue. 

Illustratioll. 
A drnws a bill on B, who endol"Jles it to C, by 

whom it appears to be endorsed to D, who endorses 
it to E. C's endorsement is forged, C is entitled to 
have snob endorsement cancelled, leaving the bill to 
stand as regards A, B, P, aud E, 

39. On adjudging the cancellation of an instru. 
Power to require party me.nt; the Court may re. 

for whom instrument is qUire the party to whom 
cancell!d to wake com. such relief is granted to 
peusat1en. make any compensation 
to the ot.her which justice may require. 

CHAP1'ER VI. 
OF D.ECLAI'..ATORY DECREES. 

40. Any person entitled to any legal chnrac. 
Diocretion of Court os ter, or to any future right 

to declarations of status ~s t? any prop~rty, ~ay 
or right. mst1tute a smt agmnst 

nny person denying, or 
interested to deny, his title to such cl1aracter or 
right, and the Court may, in its discretion, make 
t.herein a declnration thnt he is so entitled, nnd 
the plaintiff need not in 8Uch suit ask for any 
further relief. 
. EXP.IIANATIO~.-A t~ustee o£ property is a person 
mterested to ueuy a t1tle advers& to the title of 
eome one who is not in exis~!lnce, and for whom 
if. in existence, he would be a trustee, ' 

Provided thn.t no Court shall mnke R.ny such 
liar to such declaration. declaration in any of t.he 

following cases :-
(a) where the right as to which the declaration 

is sought is contingent, or may neve1• arise; 
(b) where the plaintiff is in possession of the 

right which he seeks to have declared ; 
(c) where the right respecting which the de, 

claration is sought could be enforced by 
ordinary suit. 

.Euu.)IATION.-The presumptive right of a 
Hindu to property, if he survive the widow of a 
sonless H~d(l, is not within clause (a) of the 
above proVlBo,. 

nlwtrations. 

(a). A bequeaths his property to B C and D "to 
he equally divided amongst all and ea~h .of the~ if 

. livinfl' _at the .timo ~! my death~ then amongst their 
snrvtvmg children. No such cb1ldren aro in existence. 

, ln 11 suit ag~~insi A's executor, the Oonrt ~~ declare 

whether B, C and D took the property absolutely, or 
only for their lives, but it may not declare the inter· 
ests of tho children ~fore their rights are vested. 

(b). A covenants that if he should at a.ny time be 
entitled to property exceeding one lakh of rupees, be 
will settle it upou certain trust.a. Before any such 
property nccr11es,_ or any . po~ons entitled under the 
trusts are ascortamcd, be mst1tutes a suit to obtain a 
declaration that the covenant is void for uncertainty. 
The Court cannot mo,ke the declaration. 

(c.) 'l'ho widmv of ~ sonlc~s ~ndu alienates po,r!: 
of the property of whiCh she 1S m possession as suchf 
The P?rson pres~mptively enti~led to ~ossess the pro­
perty 1f he sm•nve hor, may, m n. smt a!?Binst the 
ulien~e, obtain a declnmtion that the alie';,o,tion wns 
made without legal neces~ity, and was therefore void 
beyond the widow's life. time. 

(d). A Hindu widow in possession of property 
adopt.s a son to her deceosed husband. 'fhe person 
presumptively entitled to possession of tho property 
on her death without a son mnl, in a suit against the 
adopted son, obtain a declnrat10n· that the adoption 
was invalid. 

(e). .A is in possession of cert.nin property. B, 
alleging that he is the owner of the propurty, re. 
quires A to deliver it to him. This alone is not 
enough to entitle A to a declaration of his right to bold 
the propert.y. 

(f). A bequeaths property to B for his life, with 
remainder to B's wife and her children, if any, by B, 
b,ut if B die without any wife or children, to C. B 'has 
a putative wife, D, and children, but C denies that B 
aud D were ever. lawfully married. D and her 
children may, in B's life-time, institute a. suit against 
C and obtain therein a declaration that they are t.rnly 
the wife and ohilclrcn of B. . 

41. A dccla.ration ~ade nuder this chapter is 
Eflbct of declaration. b.inding only o~ tl1e par-

tieS to the smt, persons 
claiming through them respectively, and where 
~>ony of t.he parties are trustees, on the 'persons 
for whom, if in e~istence, such pu.rties would be 
trustees. 

lll11stration, 

A; a Hiudu, in a suit to which B, his alleged wife, 
and her mother a,re defendonts, seeks a declaration 
that his ma11·ingo was d'\lly solemnized and an order 
for the restitnt,ion o~ l1is conjugal rights. The Cou,:t 
mn:kes. th~ declarnt.10u and order. 0, claiming i:hut 
B 1s h1s _w•fe, then. sues .A for tho recovery of B.·· Tho 
declaratiOn 111ade 111 t.he former Sl\it is not bindinc. 
upon C, 0 

CHA.P'l'ER VII, 
OF THE ENFORCEMENT OF l'uotrc :ourn:s. 

42. Any of the High Courts of Ju.dicnture at 
Power to o~dcr public .fort 'VVillinm,.'Modrns and 

d~~outs. and . others to Bombay may,J on npplica~ 
. e_rtnrn specific acts. tion, ma.~e au order re-

qUJr~ng n.ny sp7cific net to be done b:y any person , 
lioldmg a pnbhc office of a permanel\lt nature or ' 
by any corporation or inferior Coutrt of Judica-
ture : provided- . ! 

(a) that such act is clearly incu·~bent on such 
person or Court in his or its publ:ic chnrncter or 
on such corporation in its corporat,.;e chat•acter ~ 

(b) t~at, in the opinion of t'he High Court~ >" 
such net IS consonant to right and iustice · ' 

(c) that the applicnnt has no ·~t.!•!lr ~pecific 
and adequate legal ren1edy ; and , 

(d). that the remedy given by tP,e order applied 
for will be complete. 
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ExemptionR trorn such Nothing in this section 
power. shall be deemed to au­

thorize any High Court-
( e) to make a.ny order binding on the Se01·e­

tary of State for India in Council, on the Gover­
tlor-General in Council, on the Governor of Madras 
in Council, on the Governor of Bombay in Council, 
ot· on the Lieutenant-Governor of Bengal ; or 

(f) to make any order on any other servant of 
' the Crown, as such, merely to enforce the satis­

faction of a claim upon the Crown. 
43. Every application under section forty-two 

. . must be founded on an 
A£pltcation how made. affidavit of the party in-

jured, stating his right in the mattet· in question, 
his demand of justice and the denial thereof; and 

the High Court may, in 
its discretion, either make 

Ute order applied for absolute in the first instance, 

Procedure thereon. 

or re~use it and grant a rule to show cause why 
the order applied. for should not be made. 

If, in the latter case, the party complained of 

Order in alternative. shows no sufficient cause, 
the High Court may first 

make an order in the alteruative, either to do the 
act required, or to signify some reason to the con­
trary and make an answer thereto by such day as 
the High Court fi.....:es in this behalf. 

44. If the person to whom such order is direct-
P to d ed makes no auswor, or 

eremp ry or er. makes au insufficient or a 
false answer, the High Court may then issue a 
peremptory order to do the act absolutely. 

45. Every order under this chapter shall he 
. executed, and may he up-

ExecutiOn of, nnd ap- pealed from as if it were 
peal from, order3• a decree made in the exm·- . 
cise of the ordina1·y original civil jurisdiction ·of 
the High Cout·t. 

46 . The costs of all a.pplications and orders 
C t tinder this chapter shall 

05 s. be in the discretion of the 
High. Court. 

47: Neither the High Court nor any Judge 
thereof shall hereafter 

Tinr to issue of man- issue any writ of man-
da."'"8' cla?nus. 

48. Each of the said High Courts shall, as 
Power to frame rules. soon as conveniently may 

be, frame rules to regu­
late the procedure under this chapter ; and until 
such rules a.re framed, the practice of such Court 
a.s to applications for and grauts of writs of ?nan­
damus sllall apply, so far as may be practicable, 
to applications and orders under this chapter. 

PART ·UI. 

OF PREVENTIVE RELIEF. 

CHAPTER VIII: 

OF INJUNCTIONS GENERALLY. 

49. Preventive relief is granted at the discre­
tion of the Court by in­

Preventive relief how junction, -temporary or 
granted. perpetual. 
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50. Temporary injunctions are such a.S are. to 
Tern · · · f continue until a specified 

porary mJunc IOns, time. They may be 
granted at any period of a suit, and are regulated 
by the Code of Civil Procedure. 

A. perpetual injunction can only be granted by 
Perpetual injunctions. the ~ecree made at the 

heanng and upon the 
merits of the suit: the defendant is thereby per­
petually enjoined from the assertion of a right or 
from the commission p£ an net, which would be 
contrary t<> the rights of the plaintiff. 

CHAPTER IX. 

OF PERPETUAL INJUNCTIONS. 

51. Subject to the other provisions contained 
. . . in, or referred to by, this 

Perpetual· lDJUtlctlons chapter, a perpetual in-
when granted. . t' b t d . . JUnc IOU may e gran e 
to prevent the breach of an ·obligation existi.Qg in 
favour of the applicant, whethet• express or im­
plied. 

When such obligation arises from contract, the 
Court shall be guided by the rules and provisions 
contained in chapter II of this Act. 

vVheu such obligation arises from an actual ot• 
threatened invasion by the defendant of the 
plaintiff's right to, or enjoyment of, property, the 
Court may grant a perpetual injunction in the 
following cases (namely)-

(v-) where the prntios have ex:pressly agreed in 
writing that, in case of :!Uch invasion, a pe1•petual 
injunction may be granted: 

(b) where there exists no standard fot• ascer­
taining the actual damage caused by the invasion: 

(c) whero the invasion is such that pecuuinry 
compensation would not afford adequate relief: 

(d) whei·e it is probable that pecuniary com­
pensation cnnuot be got for the iuvasion: . 

(c) where the iujun.ction is necessary to prevent 
a multiplieity of judicial proceedings : 

(/) w'here the obligation at·ises from a trust. 

Illu~lll'ations. 

(a.) .A lets certain hmd to B, and B ngrees not t.o 
dig sand or gruvel thereout. A may obtain an injunc­
tion to restmin B from digging in violation of his 
agreement. 

{b.) A,. tho owner of two adjoining houses, lets one 
to B and afterwards lets tho other to C. A and C 
begin to mnke such alterntions in tho honso let to C 
a3 will prevent the comfortable enjoyment of the 
house let to B. B ro:ty obtltin an injunction to re-
strain them ft·om doing so. · 

(c.) A lets certain rmt.blc lands to B for purpoe<·S 
of husbandry, but without any express agreement a~ 
to the mode of cultivation. Contt'IH'Y to the mode 
of cultivntion custonmry in tho dist1~et, B threatens 
to sow the lands with seed injUI·ions thereto aud 
requiring many years to eradicate. A may obtain 
an injunction to restrain B from sowing the lands iu 
contravention of his implied agreement to use them 
in a husb3.ndlike wannf:r. 
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(d.) A, B, and Care partners, the partnership 
being determinable at will. A threatens to do .an 
act tending to tho destruction of tho partnersbtp­
propcrty. B and C may without seeking a dissolu­
tion of tho partnership: obtn.in an injunction to re­
strain A from doing tho act. 

(o.) A, a Hindu widow in possession of her 
deceased husband's property, commits. dcstruc~ion. of 
the property without any canso suffictent to JUSttfy 
her in so doing. The heir el:pcctant may obtnin nn 
injunction to rostrain her. 

(f.) A, B, and C are members of nn undivi?od 
Hindu family. A cuts t-imber growing on the fnmtly­
property, and threntens to destroy p~u·t of ~ho 
family-house and to sell some of tho fnnuly-utensils. 
Band C may obtain an injunction to restrain him. 

(g.) A, the owner of certain houses in Cnlcuttn, 
becomes insolvent. B buys them fl'Om tbe official 
assigneo and enters into possession. A persists in 
trespassing on nnd dnmnging the houses, nnd B is 
~hereby compelled, at coneiderable expense, to employ 
men to protect the poss!'.ssion. D mny: obtain an 
injunction to restrain fnt·ther nets of trespass. 

(11,) Tho inhabitants of a villngo cin.im n right of 
way over A's land. In a snit agninst severn! of them, 
A obtains a declarntory decree that his land is subject 
to no such right. Afterwards encb of tho other 
villagers sues A for obstructing his alleged right of 
way over the land. A may obtain an injunction to 
restrain them. · ' 

(i.) A, in an admiuistro.tion-sn.it to which acre­
ditor, B, is not n pal'ty, obtains a deCl'CO for the 
'administration of C's assets. B proceeds ngninst C's 
estate for his debt. A may obtain an iniunction to 
restrain B. 

(j.) A and B nrc in possession of con.tiguous lamls 
mid of tho mines underneath them. A works his 
mine so as to extend under D's mine nnd threntous 
to remove certain pillq.rs which holp to s.upport B's 
mine. B may obtain au injunction to restrain him 
from so doing. 

(k.) A rings bells or makes some other unnecessary 
noise so near a house as to interfere mnterially nud 
unreMonnbly with the physicnl comfort of tho oc­
cupier, B. B may obtain au inj auction restraining A 
from mnking the noise. · . 

(l.) A pollutes tho nir with smoke so ns to inter­
foro materially with tho physical comfort of B and 
C, who carry on business in a neighbouring house. 
B and C may obtain an injunction to restrain the 
pollution. 

(m.) A builds a bouse with eaves projecting over 
B's lnnd. B may obtain an injunction to prevent A 
£rom so doing. 

(n.) ll infringes D's patent. If tho Court is sntis-
6ed thnt tb~ po.te?t. is vn.lid and hns. been i~fringed, 
B may obtam an mJunctton to restram the mfringe­
mont. 

.• (o.) /'< pimtes n:s copyright. B may obtain an 
lDJ~Ctton ~ rcst:nm ~ho P!m?Y• uuieljS the work of 
which copynght 18 claimed 18 hbellous or obscene. 

(p.) A improporly lllleB tho tmdcmark of B B 
~y obtain a~ injunction to restrniu the user,· pro­
Vided that B s use of the trademark is honest. 

(q.) I.n ~rder to soU bisgoods, A uses marks, labels 
01' descr1~tions so cloBC?lY resembling those used by B 
as to be likely to decetvo buyers into thinking that 
the! ~re n~tnnlly bu~g B's goods. B mn.y obtain 
an IDJUDction to rostram tho user, provided his own 
use of the marks, labels or descriptions bo au honest 
ouR. • 

(Y.) ll sells· an · article called "Mexican Balm,'' 
stating thnt it is compounded of divers rare essences, 
n.nd hns sovereign medicinal quo.lities. B commences 
to sell a similnr articlo to which he gives a name . n.nd 
description such as to lend people into the belief that 
they nro buying A's M?xicnn Dn.Im. A sues B for 
:m injunction to rcstmm the sn.Je. B shows that 
A's Mexican Balm consists of nothing but scented 
hog's lard. A's uso of his description is not :m 
honest one and ho cannot obtain nn injuuction. 

. (s.) A. trustee threatens a breach of trust. His 
co-trustees, if any, should, nnd tho beneficial owners 
·may, obtain !IJl injunction to prevent the breacb. 

(tJ The directors of :t. public company nro about 
to pay n dividend out of cn-pitnl or qorrowcd money. 
Any of the shat'Cholders may obt-ain an injunction to 
restrain them. · 

(u.) · Tho directors of a 61'0 nnd life-insurance 
company nrc about to engngo in marine insurances. 
Any of the shareholders may obtain an injunction to 
restrain them. 

. (v.) A, o.n executor, through misconduct or insol­
vency, is bringing tho·property of the deceased into 
danger. Tho Court mn;y grant an injunction to rc­
strn.in him from getting in the assets. 

(w.) A, n trndcsmnn, holds out B as ltis partner 
ngn.inst tho wish and without the authority of B. B 
may obtain nn injunction to rcstmin A from so doing. 

(ro.) A, it. trustee• forB, is about to make an impru­
dent sale of a small part of tho .trust-property. B 
mo.y obtain an injunction to restrain the sale, even 
though compensation in money would have afforded 
him o.doqun.te relief. · 

(y.) A mn-kcs n voluntary settlement of :m estate 
on B nnd his children. A then contracts to sell the 
estate to C. B or :my of his children may oblain an 
injunction to restrain tho snle. · 

· (z.) In tho. course of ll's employment as n vakil, 
certain papers belonging to his client, B, come into 
his possession. ll thre~tcns to make these pt\pcrs 
public, or to communicate their contents ton strnnger. 
D mo,y obtain an injunction to restrain A. from so doing. 

(aa.) A mortgages lnnds to B with the us.ual 
power of snlo. C and D then · reCO\' er jud, mcnts 
against A., B exercises tho power nnd· threatens to 
'p.'l.r_t with tho snrplus-inonics. As regards these; 
he ts a trustee for A and those clniming under A.. C 
nnd D may therefore obtain o.n uijnnction ·to restrain 
B from parting with. the suiplns. 

(bb.) A is D's medical adviser. He demnnds money 
of B which B declines to pay. A then threatens to 
make known the effect of D's commun.ications to 
him ns a pn.~ont . . ~his i.s contmry to A's dnty, nnd 
B may obtam an lllJnnctton to restrain him from so 
doing. 

(~c.) A! n very eminent man, writes lcttc~s on 
fnnuir-toptcs ~ B. After the death of A and B, C, 
who 18 ~ s. restdun-t'Y legatee, proposes to make money 
by pnbhslung A.'s letters. D, who is A's executor, 
~us a.property in the !otters, and cnn obtain o.n in­
Jnncttou to t'Cstrnin C from publishing them. 

<dd.) A c~rri,)s on a manufactory and B is hift 
asststa-nt. In the course of his business, A impnrts 
to B a secret process of value. B afterwards de-· 
mo.nds money of A., threatening, in cuse of t'Cfnsal, 
to disclose tho process to C, a rival-manufacturer. 
.A ~n obtain an injunction to restrain B from dis­
closmg the process o.s being a thing contrary to his 
duty. 
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52. When,_to prevent the breach of an obli­
M:\Ild~tory injunctions gation, it is necessary to 

· compel the performance of 
~ertnin acts which the Court is capable of enforc­
!nl?, th~ Court may in its discretion grant an 
InJunctiOn to prevent the breach complained of, 
and also to compel performance of the requisite 
acts. · 

lllustrations. 
(a.) A, by now buildings, obstructs lights to the 

access and nso of which B has acquired a right under 
~b? Ind~au Limitation Act, Part IV. B mn.y obt:1in au 
lllJUnet•on not only to restrain A. from going on with 
the buildings, but also to pull down so much of them 
as obstructs B's lights. . 

(b.) In the case put as illustrn.tion (bb) to section 
51, the Court may also order all written communica­
tions made by B, as patient, to A, ns physician, tQ 
be destroyed. . · 

(c.) In the case put as illustration (cc) t.o section 
51, tho Court may also order A'.s letters tQ be rle­
stroyed. 

(d.) Iu the cases put as illustrations (11), (q) and 
( r) to section 51, the Court may also order the copies 
produced by pimcy, n.nd the trademarks, labels n.nd 
descriptio.ns improperly used, by .A. to be destroyed. 

Injunction when rc· 53. An injunction can-
fused. • not be granted-

( a) to stay a judicial proceeding pending at the 
institution of the suit iu which the injunction is 
sought, unless such restraint is necessary to pre­
vent n. multiplicity of proceedin""s: 

(b) to stay proceedings in a Court superior to 
that from which the injunction is sought: 

(c) to restrain persons from applying to any 
legislative body : · 

(tl) to interfere with the public duties of any 
department of the Government of India or the 
Local Government, or with the sovereign nets of 
n. foreign Government : 

(e) to stay proceedings in any criminal mattOI·: 
(/) to prevent the breach of an agreement the 

performance of which would not be specifically 
enforced: 

(g) to prevent, on the ground of nuisance, an 
act of which it is not" reasonably clear that it will 
be a nuisance : 

(h) to prevent a libel or other act, whether 
punishable by criminal law or not, which is not au 
invasion of the plaintiff's right to, or his enjoy­
ment ·of, p•·operty, and is not inconsistent with 
any contract made by the defendant with the 
plaintiff, or with any special duty which tho de­
fendant owes to the plaintiff : 

(t) to prevent a continuing breach in which the 
applicant has acquiesced : 

(j) when equally efficacious rolief can certninly 
be obtained by any other usual modo o£ proceed­
in no, except in case of breach of trust : 

(k) when the conduct of the applicant or his 
agents has been such as to disentitle :him to the 
assistance of the Court : 

(l) where the applicant has no personal interest 
in the matter. 

Illuslratio?IS. 
(a.) A being B's neighbour, and ~aving no othe~ 

relations with him, threatens to pubhsb a statement 
concerning B which wo~ld bepnnishnble under chapter 
XXI of the Indian Penal Code. The Court cannot 
grant an injunctio~ ~o !oestrnin ~be publieation, ·cvl!n 
though it may be mJnrwns to B s property.· 

(b.) A, being ;B'~ ~edical·. advi.ser, thre~tens to 
publish B's commumcntiOns mth hun, showlllg that 

B bas led 11n immoral life: B mny obtain an injunc­
tion to restrain the .publication. 

( o.) A applies for an inju net ion to restrain B 
from work-ing mines under A.'s land. It appears that 
B has been working them with A's permission for 
eight years. Tho injunction shonld be refused. 

(cl.) A seeks an injunction to restmin his partner, 
B, from receiving the partnership-debts and effects. 
It ·appcars that .A. had improperly possessed himself 
of the books of the firm and refused B access to them. 
The .Court will refuse the injunction. 

(c.) A. mn.nufactures and sells crucibles, designat-. 
ing them ns " patent plumbago crucibles," though, 
in fact, they have never ·been patented. B pirates 
the designation. A cannot obtain an injunction to 
restrain the pimcy. 

M,. Notwithstanding section fifty-three, clause 

I
. . f (j},wl•ereacontractcom-

nJnnctiOu to per orm · ffi . t" 
negative agreement. pr1ses an a 1 ma 1ve . agree-

ment to do a certmn act, 
coupled with a negative agreement expressed or 
implied not to do a certain net, the circumsta-nce 
that the Court is unable to compel specific perform­
ance o.f the nffirma.tive ngree111cnt, shall not pre­
clude it from grn.nting an injunction to perform 
the negative agreement; provided that the appli­
cant has not foiled to per£or111 the contract so far 
as it is binding on him. 

fll·1tslmlicmn. 
(a.) .A. n.grces to sell to B for rupees 1,000 the 

good-will of a certain businus~ unconnected with 
business-premises, ancl further agrees not to carry on 
that business in Calcnttlt. B pays .A. the rupees 1,000, 
but .A. cnrries on the bu~iness iu Calcutt:•. The Conrt 
Cltuuot compel .A. to sem1 l1is customers to B, but P, 
mlty obtain an injunction reslrltiniug .A. from carry-
ing on tho business in Calcutta. · 

(b.) A agrees to soil to B the good-will of n busi­
ness. A then sets up a simil:u· business close by B's 
shop, nud sol icits his old cnstonwrs to dea.l with him. 
This is contra•·y to his hnplicd agreement, and B may 
obtain an injunction to rcstmin A. from soliciting the 
c.ustomars, and from doing a.oy act whci"Cby their 

. good-will mny be withdrawn fi·om B. 
(c.) A ag•·ees with 13 to siug for twelve months at 

B's thoatTc and not to sing iu public elsewhere. B 
cannot ohtain specific performance of the agreement 
to sing, but he is entitled to an injunction restrain­
ing A from singing at any othe•· place of !Jntertain-
mcnt. . 

(d.) B ngrecs with A that lw will serve him faith­
fully for twelve montl~s as a clerk. A is not entitled 
to a decrc.e for specific pCI·forwance of this ng•·ccmcnt. 
But ho is eutit.led to an i ujunction 1·cstraining B from 
serving a rival-house ;~s clerk. 

(e.) A awecs with B that, in consideration of 
rnpees 1,000 to be paid to him by B on a day fixed, 
be will not set up a certain business within n. speci­
fied distance. B fails to pay the money. .A. mumot 
be restrained from cm·rying on the busiLcss within 
the spccifiod distance. 

Number and 
yea·r. 

S C HED U "LE·. 

(See section 2.) 

Subject .. Extent of 
repeal. 

VUI of 1859 Code of Civil Procedure ... Secs.l5 nnd 
192. 

XIV of 159 Limitation Act Sec. 15. 
I 
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STATEMENT OF OBJECTS AND REASONS. 

THE object of this Bill, wluch is intended 6S a supplell,lent to the .Cod\) of C~vil Procedure, .a..~ 
re\'ised and published in M0o1:ch 1875. is to .de.fine and amend the lo.w relatmg to spectfic and preventtve 
re~ . 

2. Under the head of specific relief, it den:ls with suits for-
(a) tho possP.Ssion of specific property. moveable or immov.eable, 
(h) the specific performance of agt·eemeuts, 
(c) the rectification of iustrwuent~, 
(d) the rescission of contracts, 
{c) the cancellation of instruments. 

· (f) declaratory decrees, and 
(q) the enforcement of public dut~es. 

3. Under the head of prev.entive relief, it treats of perpetua'l injunctions. 

r ... 

4. The chapter relating to ,the recovery.of possession of specific p~·operty.embodies the Eng:li3h 
rules ns to detinuo, an,d the useful provision of the Indian .Act, XIV of 18a9, sectt?n 15,as to the rtght 
of persons informally dispossessed of land to l'ecover possession by a summn:l'J' SUit. V'f Ot~ds have beeu 
intl'Oduced to show expressly that this provision does not. apply to lands cla:mecl to belong to Govern­
ment. This exemption in effect resulted from section 17 of Act XIV of 18a9. 

5 . . The matter of the chaptet· relating to speci(ic perforq~ance js 1;\istribute~ Ul,lder .tlt\'J £ollowit1g 
:hea.ds :-

(a) .Agreements .,vhich may be speci(ically enforced .: 
(b) .Agreements .which cannot be specifically enforced ·: 
(c) For whom ngt·cements may be specifically enforced: 
(d) Of the discretion of the court : 
(c) For wl10m agreements may not be specifically enforced ,: 
(f) For whom agreements may no.t be specifically enforced, except with a variation :: 
,(g) .Against whom agreements may be specifically enforced : 
(h) .Agajnst whom agreements may not be specifically enforced: 
(i) · The efi;ect of dismissing ~ suit for specific performance. 

It attempts .to codi£y the English law on this subject with .the following moc;lifications .:-
6. Subject to the negative rules afterwards set for:tlf in .this chapter, the Bill empowers the Courts 

to d~crce specific performal\Ce of any ~gr~ement :~hou the parties have express'ly agreed in writin~ tlu~t 
specific pe11formaxu~e thereot ll,lay be requtred b.y e1ther of the111., or that daq~ages s}fall not be constdere'd 
adequate relief. This novel pro:vision, taken ft:om the ';New York Civil Code, is one of the means by 
which the Bill proposes to extend .a use,ful jurisa,iction, one, it q~ay be req~arked, ;peculiaT!y adapted to 
India, where the alternati;ve remedy for a bt:ench of contract, that, namely, of damages, .is, owing to tlte 
poverty of the bulk_o.f t\le population !).nd the .;!ifficulty o.f executing mone.Y·<iecrees, often so utterly 
nugatory. · 

7. In England it •has more t\lan ouee been ruled that tl,te Court of Chancery wjll not compel tho 
.performance of a conti~tuous duty extending o;ver many years. The Bill renders this doctrine more 
precise by declaring that au agreement, the performance of which necessarily involves the perform:;lllco 
of continuous duties over a longer period .t4an five yeat·s froq~ its date, .shall not be speci~cal)y enforced. 
Whether this is the best limit of t,ime, w.ill be a point for couside!'lltion before the Bill is passed. 

8. With regard to specific performance of contracts to execute builr;lings or to cultivate landd, 
t·he Bill is intended to express bhe present law .. 

9. The rules as to when a contract for the s~~:le of a married woman's estate will be specifically 
enfo,rced are in England excessively complicater;l. 'fhe Bill makes no distinction in her case, and thl!i! 
recognizes the p1inciple embodied in the ~udian Succession .Act, section 4, and .Act III of 1874. 

10. In England a voluntary 'settle~eut of personal chattels is binding on the settlor and cauno ~ 
be defea~ed by a subsequent sa.Je. But it is ot~rw~se in the_case of .freeh,olds, copy holds and leaseholds, 
and specific performance of a subsequent agreement to sell laud may be enforced a.D'ainst the ·voluntary 
l!ettlor and tho parties claiming under the settlement, though not by the settlor. 

0 
The Bill does not 

recognize this distinction (which is due to an artificial coustruct\on of 27 Eliz., c. 4·),'and treats land, in 
this respect, as if it were moveable property. · 

11. T~e absence in lndia of nny .enactm~nts resembling .tl;le St(l.tnte of Fr~~;uds, sections 1, 3, 4 and 
17, renders It unnecessary to .embody m the Btl! the int.ric ,~te rules of the Co1,1rt of Chancery as to when 
a parol agreement relating to laud 'vill, and when it will uot1 be specifically enforced. · 

12. It seems impossibl.e to elicit a consistent doctr,iue from the English decisions as to the right3 of 
a pnrohaser ~r lessee to speetfic performance with abatement or compensation when the title of the 
person agreomg to sell or lease is defective. The Bill lays down that only in one case .can such relief be 
grunted! namely, where .~he part of the agreement which must be left unpet;formeg bears only a snmll 
l:'roportton to t_he whole m valu~ and admits of compensation i~ money. This wiU relieve the Courts 
tt:om t~e exerCISe of a duty JVhtch, iu many .®.ses, must be more a matter of guessworl;!: tJ;um of judicial 
d15cret10n. . 

13. The rigli.t to enforce~ contract specifically may, in England, be lost by delay in resorting to 
the ,Court, a!ld n ~rge mass ~f :cases exists .relating to this doctrine. The Bill contains no rules on the 
subject, for 1n India the provunon of .the Luuitation .~ct (IX of 1871), S!Jhedule II, ~o,. 113, that suita 
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for _specific performance must be brought within three years from th~ clay on wh~ch ~he 
notice that performance is refused renders the doctrine of laches inapplicable to th1s kmd 
See 2 Mad. High Court Rep. 114,'270. 

plaintili has 
of litigation. 

14. It seems to be erroneously supposed by some of the 1\Io£ussil Judges that, when a contract is 
proved, the grant of a decree for its specific performance is a matter of course. Care has been taken in 
this chapter to show distinctly that the grant of such d~crees is purely within the sound discretion of the 
Court. 

15. As in this country all remedies on au agreement ciwt be granted by one and the same Court, 
~ it is conceived that only one suit should lie ou account of its non-performance. It has on this account 

been provided in section 28 that if a suit for specific;porformance is dismissed, no other suit ~hall be 
brought on the same agreement. 

16. Chapter III, as to the rectification of inst1·nment.s, clutpl;er IV, as t;o the' rescission of contrar.ts, 
and chapter V, us to the cancellation of instruments, require no special notice. They are taken, with a 
few verbal changes, from the New York Civil Code, and representsubstantially t.helaw on these subjects 
administered by English Courts of Equity. 

17. Chapter VI, as to declaratory ~ecrees, is intended to take the place of Act VIII of .1859, 
section 15, and differs from the English law on tho subject principally in authorising tho Court to m&kll 
declarations of future rights, provided only that such rights arc vested. In the absence of such a 
jurisdiction, it would seem to .be necessary to authorise suits to perpetuate testimony, and there are 
obvious reasons why such suits should not be allowed in India. 

18. Chapter VII deals with the subject of tltctnda·mus, and applies only to the PI·esiclency High 
Courts. Care has been taken to e:te~npt from orde1·s under this chapter the Secretary of State in Coun­
cil, the Government of India, and the Local Governments. 

19. In Part III are contained some ~enernlrules ns to when perpetunl injunctions will, and when 
they will not, be granted. The chief modifications of the present law which the Bill proposes to mo,ke 
are as follows :-

20. By the Bill, the Courts are expressly given power to gmnt injunctions to do substantive 
acLs, when such injunctions are necessa.ry to prevent the breach of an obligation. In England, the same 
thing is partially effected by the inrlirect method of making orders, called mandatory injunctions, to l'e­
frain from leaving a thing undone. 

21. . Under the Bill, an injunction to restrain a partnm- may be obtained without seeking a dis­
solution of the partnership, even when the partnership is determinable at will. In England the rule on 
this subject is still unsettled. 

22. In England a, married executrix will, as IL rule, be restrained from getting in the assets ·if her 
husband ,be out of .the jur·isdietion, or a lunatic. The rcuson is that the lmsband, and he alone, is liable 
for a devastavit committed by his wife. The Indian Succession Act, sections 4 and 275, appears to 
relieve husbands of this liability, and the Bill accordingly contains no provision on tl1e subject. 

23. ·It is hardly necessary to observe that, in a country where law aml cqui~y arc administered 
by the same Courts, the subject of staying legal proceedings need not be uealt with at much length. 
The provisions of the Bill relating to this matter are contained in section 56, clause (c), illustmtion 
(tn), and in section 57, clauses (ct) and (b), which relate to injunctions necessary to prevent a multi­
plicity of suits. 

24. It may, in conclusion, be remarked that most of the many illustrations contained in the Bill 
ara taken from the English Equity Reports. 

Sill! LA, 
'l'he 25th October 1875. } 
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(Signed) A. Honnous ~;. 

WHI'l'LEY STOKES, 

Secretary to t.lte Govew~ment of Inrbia . 


