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TH 

THURSDAY, lG'l'Ir D:ECEl\'IB~R 1875. 

lt!8 Sepcmde ~1c~ging is given lo th·is Pcwt, in owle1· tlutt it 'lnc~y be filccl WI ct scpcwcttc compilc~tion. 

PART VI. 

BillS OF THE GOVERNMENT · OF INDIA· 

LEGISLATIVE DEPARTMENT. 

'l'lm following Bi.ll wns intJooduccd into tho 
Council of the Governor-General of India for tl10 
purpose oE making :Ln.ws nntl Regulations ou the 
7th December 1875, and wns referred to u Select 
Commit'tce with instructions to make thei 1· •·cport 
thereon iu three moutl1s :-

Bill No. 13 of1875. 
THE SPECIFIC RELIEF BILL, 

1876. 

CONTEN1'S. 

PRf.A)!DiE •. 
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Rescission for mistake. 
Alternu.tivo prayer for rescission in suit 'for 

specific pc1-formnnce. 
Court _may rcqnh-o party rescinding to do 

eqlllty. . 

CHAPTER V. 

Or THE CANcELUTION oF 1NstRUll£NTs. · 

When _cancellation DlAY be ordered. 
What 1nstrum~ts mny be partially cnncolled. 
Po!"or to requ1ro party for whom ·instl-umcnt 

IS !li'JICClled to make compensation. . 

CHAPTER VI. 

01-' DECT.AilATOI:Y DECREES. 

SECTION. 
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stntus, or right. 

Rn.r to such deelnrntiou. 
EIU-ct of dccl tml tion. 
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CH.A.P'rER VII. 

OP ruE EN~·onCE)IENT or r onLJC Dorms. 

Power to order public servants and · others to 
do certain specific nets. 

Exemptions from suuh power. 
Application howma<le. 
Proecdm·e thereon. 
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PART III. 

OF PREVENTIVE RELIEF. 

CHAPTER VIII. 

OP I NJUNCTIONS GE:\ERALLY. 

4ll. Preventive relief how g1-nntcd. 
iiO. 'fom}JOrm·y injtmclions. 

Perpetual injunctions. 

CHAPTER JX. 

OF PE!!J>ETU.IJ, !NJU~CTTO~S. 
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Scn.:DULI~.-Ennctmeuts re1Jealed. 

A Bill io clqfino ancl amcucl tlw .Latv ,·olaliny to 
certnvn hhl(ls of specific Relil'j: 

\'V'REitFu\S it is expedient to define and amend 
Prcnmblc. tl~e law relating .t? certn:in 

kmds ·of spec1fic rehe£ 
obtainable in civil suits; It is hereby enacted as 
follows:-

PAR'l' I. · 
PRELIMINARY. 

1. This Act may be called "The Specific Relief 
Short titlo. "'\ct, 1876 :" 

It extends to tho whole of B~·itish India., except 
the Scheduled Districts 

Loco.l extant. as definedin Act No. XIV. 
of 1874; 

And it shall come into force three months after 
Commouccmont. the passing the1·eo£. 

• 
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·2. Tho enactments specified in the:> schedule 
hereto annexed nrc re-

J:cpcal of enactments. pealed to the extent men-
tioned in its third column. 

3. In this .Act, unless there l1e something 
Iuterprctatinn-clausc. repugnant in t.lte suhjcct 

or context,-

' discretion' means a sound and reasounblc dis-
' discretion. cretion, exercisccl nccord-

,- . . ing to the rules for the 
me bemg in force in tho Courts of Civil J udic:J.­

·t ure: 

'oblignt.ion' includes every duty, the breach of 
• odia 1- , which is punishable hy 

oa IOU. JaW: 

'agreement ' includes nl~o nn awaril and an 
obligat ion constructi\·ely 
created by operation of 'agreement.' 

l.a \\": 
'trust ' includes every ~pecies of express, im­

plied, or con~tructiYe 
Jiduc;iary ownership : 

' tmst.' 

'trustee ' inclm1es every persou lJO!cling, ex­
lH·es: ly, by implication, 
or constructively, a fidu-' trustee.' 

ciary chamcter: 
1/l-uslm lious. 

. (a). Z bequeaths lnnrl to .1.\, 'not doubting that he 
·Will pay thereout an nnnnity of Rs. 1 000 tv ll for 
his life.' .A is n. trustee within the !~caning o[ this 
Act for B to the extent of the annuity. 

~b). A is _the legal, mndicnl, or spiritun.l atlviset• 
of B. A gnms soma pecuniary atlvan t:wo by avuiliw• 
·Limscl£ of his situn.tion as such atlvi,:;,r. A is th~ 
t rustee within tho mcanii1g of this Act o( such 
advantage. 

(c). A, being B's b:tukcr, tliscloscH fo r his own 
purposes the strttc of D's account. A is n h·uslec 
with!n tho meaning of thi• Act of the benefit ":lined 
by hnn by mcims of such disclosure. 

0 

(£l). A, tho m~rtgng-cc of ccrt-nin lcnsehohls, re­
news the lease m his own unme. A is a t•·ustcc 
within the meaning of this Act of the renewed lease. 

(c). A, one of scvcml partners, is cmpluycd to 
purchase goods f01· the lirm. "'' unlmown t·o !lis 
co-partner~, Rupplics them, at the mm·kct-price, with 
g~ods prc\~ousiJ~ bought by himself wlwn the price 
~vns lower, and _th~ts makes'' con~idemblc proH~. A 
ts n. trustee w•thm the meaning of this Act of lho 
pt·ofit so mncle. 

(.f). A buys certain laml with nolicc that B Jms 
already contrncled to buy it.. A is a tmstcc within 
the meaning of this Act of the land so bought. 

(g). A hnys land from B, havin" .notice that C 
~s iu_occupation of the laud. ,A ~mif. to make any 
mqmry ns to tho naturo of C's mtercst thorciu. A 
is :t h·ustcc within tho menninrr of luis Act to the 
extent of that iutercst. · 

0 

'settlement' means any illStrumcut (other tlum 
' scttlcmcut:• a will or codicil) whereby 

the destination or devo-
•lution of moveable or immoven,blo property is 
·settled or agreed to be settled. 

4. Except so far as they nrc embodied in this 
.Act, the proviHions of the 

English lnw how fnr law of En
0
n-laud shall not 

inn]>)>licnbl9. 
be applica.ble to the kinds 

·of relief hereinafter mentioned. 
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Except where it is herein otherwise expressly 
enacteil, nothing in this Act slmll be dccmcd­

{tf) to give any right to relief in respect of any 
no-rcement which, according to tho general lo.w 
applicable to contracts, is not a valicl contract; or 

(I•) to dC'privo any person of any right to relief 
other than specific performance which, according 
to the same lnw, ho may have umler any contmct. 

Specific 
::;:ivcn. 

relic( how 
.). Specific relief. is 

giv·eu-

((I) by taking possession of. certain property 
aud dclivet;ng it to It claimant; · 

(&) by ordering a pn.rty to tlo the very act 
which he i5 under an oblig1•tion to clo; 

(<:) by proltihiting a party from doing that 
which ho is under an obligation not to do; or 

(cl) by declaring n.ud rlctormining the 1·ight~ of 
}Jarties otherwi~c than by an awarcl of compen­
~ation. 

G. Relief gmntctl under clause (•·) of section 
J•rc,·cutivc relief. fi.v? is cnllecl preveuth·o 

relief. 
7. Specific or preventive relief cannot l.lo grant­

Purpose• for which •·c- e£1 for ~ho mere purpose cf 
Jici cauuot bl; given. enforctng t\ pcunllaw. 

PART II. 
OF SPECIFIC RELIEF. 

CITA.l~TER I. 

01.- rmcon:l\l:ow rossEssro)l m· PRO l'EP.~'Y. 

(t~).-Pu.,sc.~s !on nfi,,u, ovcal•lc 1' ,-ol J••.-ty. 

8. A -person entitlccl to specific immovmblo 
I property may recover it 

I 
n ccovcry of spcdtlc · 1 "] :1 immovcaiJlc J>I"OJ>Crty. Ill tIC man net· prescr1 Jeu 

hy the Code of Procedure. 

I
• 0. If any person i · dispossessed without his 

consent of immoveable 
Suit JJy pcr.-.ou dispossess- " 1 · 1 

cd of ;1111110,.ca1Jlc JII'OJlcrty. propcroy ot 1erwtsC t 11111 
indue course of hLw, ho 

or any pc1·sou claiming through him umy, by suit 
instituted within six. months from tho drtte of tlm 
dispossession, recol'cr possession thereof, not­
~vithstnncli_ng any other title that may be ~ot up 
m such SUI t . 

Nothing in this section slmll hm· any pot·<;on 
ft·om suing- to establish his title to such property 
aud to recover possession thet·eof. 

Nothin~ in this section applies to immovcnblo. 
propcrt.y claimed to belong to t.hc C1·own. 

(iJ).- Po8scxsi'"'' ofM~VI"£tbfc p,.01"),-ly. 

10. A person entitled to the inuncdiutc llosscs-

1 ( ·r. sion of: spccilic moveable 
{CCO\"Cry 0 li!JCCI IC . 

mo,·caiJlc l"'O!Jcrty , lll"Opc~·ty m:.y recover the 
snmc m the manner pt·c­

scribecl by the Uotle of Civil Procedure. 

E;.:t'LANNL'!O)'I 1..-A _t.rusteo I lilLY. suo under thiM 
section for tho po~se~stoH of property to t-he hcnC­
ficiul intct·est in which anothct· is entitled . 

Ext'LAN.\'1'10)1 2.-.A special or t.cmporary right 
to tlw preseut possession of 11ropcrty is sufficient: 
to suppot·t a suit undet• this section. 
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IlltMlmfl'on•. 

(a). A beaucnt.h~ land to Dfro his life, with rc­
mnindN· to cJ. A clie~. D ~nters on tho Janel. but 
C, withont D's cousont, obtains pos;;os;ion of tho 
title deeds. B mny recover tht'm from C. 

(b) . A pledges certain jow~s to]~ to secu•·o n loan. 
D disposes of them bcfoJ"O ho JS cnhtlcd to tlo so. A, 
without hnviug pnid or tendered th? mnotmt of t~c 
Joan, sues D for possession of tho JCW~Is. The sn~ t 
should bo dismissed, ns A is not cnt•Llcd to then· 
possession, whntcvcr right ho may hnYC to s~cnrc 
their snfc custody. 

( t·). A receives a. letter ndclrcssed to him by B. D 
gets bnok the letter. ";thont . A's c?uscnt. A l1~s 
such n property thorem ns cuhtlcs lmn to ~·ecover Jt 
from B. 

(<1). A deposit,; books and paper;; for safe cu;;tody 
with B. B loses thorn nne! C finds tl1cm, ])Llt refuses 
to dcli,-er thtlm to B when dom:tndcd. n may re­
cover them f1"0Ul C. subject to C's right, if any. un­
der section IGS of the Indian Contrnct Act, 1872. 

(c). A, 11 warchousc-kccpCJ·, is chargccl ";th tho 
.:Ielivery of ccrmin goo<b to Z, which ll takes out of 
A's possession. A may sno B for tl.Jc goods. 

11 . .Any person luwiug tho possession or con­
Liability of pon;on in trol of 11 part icular article 

possession: not as uwnor, to of movea.blo property, of 
<telh·er to person cntitlctl to which he is not tho owner 
inunc.liato possc,;sion. mny be compelled speci-
fically to deHver it to the person entitled to its 
immediate possession, in any of the follo'l\-ing 
cases:-

(a) when tho thing olnimed is ltolcl by tho 
defendant as the agent 01' trnst!'O ofthe clnimnut; 

(b) when COillJ)OllSiltion iu money wou\C\ not 
nfi01·d tl10 cl11imaut mlectlmte relief for tho loss of 
the thing claimed; 

(c) when it would bo ext1·emcly difficult. to 
ascertain tho actual dnmnge caused by its loss. 

Illust.nlio;,.•, 

(a). A, proceeding to Europe, leaves his furniture • 
in chnrge of B ns his ngont during his absence. B, 
withont A's authority, pledges tho furniture to C, 
nnd C, knowing t'lmt B Jmd no right to pledge Hw 
ftu•nituro, advertises it for sale. C m~ty be compelled 
to dclh·er the fm11iture to A, for he holds it us A's 
l'rusteo. 

(I•). A, 11 colliery-owner, keeps for the purpose of 
lJis buRim>sH fifty conJ-wngons. A so]Lq B 50,000 
tons of conlnnil lots to him hho wagons to convey tho 
coal. B, without A's authority, llleclgcs the wagons 
to C, who t.hrcl1tcus to sell t.hem itumcclintcly. C 
mny bo compelled l:o deliver the wngoru; to A, for 
thor nrc necessary for conilncting his busiues.•, and 
thch· loss would canso him an injury ~or which money 
woultl not he no adequate compousntwn. 

(o.) A is entitled 'to 11 picture by n. dend painter nucl 
n pnir of mre Chinn vases. D has possession of them. 
'fho articles aro of too special n ch11rnctor to bcnr 
nn nscertainablo mllrkct-\·alue. B may be compellccl 
to deliver them to A. 

CHAPTER II. 
Or THE Sl'ECJFJC P&nl'OR!JANCE Ol' .A.onEJ::HE!i"rs. 

(q): .t!~··,•enumts ~v!.ic/t. ·w.u.y bo Bpccijkdly cuforcccl. 

12. Except as otherwise provided in this chap-

0 · 1 • h .
6 

ter, the specific perfor-aacs m w uc spec• c f 
performance onfurccablo. mnnce o any ngt·eemeut 

may in the discretion of 
the Court be enforced...:. 

(u) when it has been expressly agreed in writ­
ing bet,veeu the part.ies to the agreemE-nt that 
specific performtmce thereof m•~Y b.e required by 
either party, or tha.t componsatwn m money shall 

·not be considered ai:lequnte relief for its non-per­
formnnce: 

(b) when the act agreed to be done is in tho 
performnnce, wholly or partly, of a trust : 

(c) when there exists no standard for ascer­
taining the actual damn-go caused by the non-
pcrforma.nce of the act agreed to be done : Ol' ~ 

(cl) when the act a~rccd to ?e dono is such that 
pecuniary compensatiOn for ~ts non-performance 
would uot a fiord m1cquate rehef : 

(e) when it is probable that pecuniary com­
pensation cannot be got for tho n on-performance 
of tho act ngrcecl to he doue. 

ExPr,A .. 'IATJOx.-Uuless uud until the contrary 
is shown, it is to b e presumed that the brcacl1 of 
uu a"'rccmen t to transfer immoveable property 
cauu~t be mlcquntely relieved lJy compensation ·in 
money, and that tho brencl1 of an agreement t o 
nrnnsfor moveable property can b e thus relieved. 

Illustrations. 

(c•) . .A. lwlds certain stock in h11st for B. A 
wrongfully tlisposcs of the stock. 'l.'hc law creates 
au obligation on .A. to restore the same quantity oE 
stock to B, mul ll mny enforce specific performance 
of this obligntiou. 

(b). A sells IJOO to us of iron stnckecl ou his wharf" 
Lo n, in considcrntion of n bill acccptecl by C, ancl 
unclert11kcs in writing to deliver the iron to bearer, 
he (A) 'having been pni<l for tho same.' B mortga,.es 
the iron to D. The bill is dishonomed. A refuses" to 
deliver the iron. A holds the iron as a trustee for· 
D, and D mny compel him spccifinlly to perform his 
agreement. 

(•~). A agrees to buy, and ll agrees to sell, a pic­
t ure hy a dcnd pnintcr anrl two rnrc Chin:t \'ases. 
'fhe ar~icl es nro of too special a character to bear an 
nsccrta in11blc nun·ket-vahtc'. 1.\. may compel B spe­
cifically to perform i"l.Jis ngrccment, for i~ would he 
extremely rlilllcnlt to ascertain the actunl dumn"'e 
ca,used by its n'ou-performllnce. " 

(cl). A tm.nsfers without endorsement, but fo t• 
valuable considcmtion, a note to B. A. becomes in­
solvent, aud C is appointed his assignee. B mny 
compel C to cndoJ'SC the note, for C has succeedccl 
to A's liabilities, and n decree for pccnniary compen­
sation for not endorsing the note would be fruitless. 

(c). A, llnud C ngrco to enter into pnrtncrsl1ip for 
a definite term under t.he style of A & Co. A re­
fuses to carry out f.he agreement. D and C may. 
compel A to join them in executing a proper pat·ncr­
ship-uecd, fur the interest of B and C in the por· 
fom1auco of tho agreement cannot bo adequately 
compensated for by money. 

(f). A agrees wit.h B to sell him a house for Rs. 
1 ,000. B is cutillc<l to n decree directing . A to 
con\·cy tho honso to him, he paying tho purchase­
money. 

(y ). In consiilcmtion of boiug 1·clcased from cer­
tain oblib-ntious imposcu on it by its Act of incorpora­
tion, 11 milway compnuy n""ree with Z to make and 
mn.intaiua.n archw11y tln·ou,.l~ their mil way to connect 
lands of Z seycrcd by "the milwny, ·to construct 
a road between certa.iu specified points, to pay n. 
certain nnnual sum towa.rds the maintenance of this 
rood, n!Jd also to const.rnct and mnintaiu a. siding 
and a whttrf as specified in the agreement. Z is. 
entitled to hnYe the agreement specifically enfo1·ced 
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iCir his intet·est in its performance cn,nnot be 
ndeqn11tely compensated for by money ; and tho 
Court m11y appoint a propor person to superintend 
t he construction of the arch,vay, road, siding and 
wharf. 

(h). A agrees to sell, and B agrees to buy, a cer­
t ain numbet• of railway-shares of a particular descrip­
t ion. A rofuses to complete the purchase. B ma.y 
compel A specifically to perform t.his agreement, for 
ihe shares nrc limited in number :tnd not always to be 
Lad in t he market, and theit· possession cat·t·ies 'dth it 
the status of :t shareholder, which cannot othcrw·ise 

, ., be procured. 
r/ ( i ). A agrees with B to paint n picture for B, 

" ·ho ag rees to pay therefor rupees 1 ,000. The pic­
t ure is painted, ]3 is entitled to have it delivered to 
him on payment or tender of the r upees 1,000. 

(j ). A advances rupees 10,000 to B, and B 
agrees to execute a. mor tgage of cer tain houses ' with 
an immediate power of sale' to secure the rep:tyment 
of the advance. A requires · n either to prty off the 
adv11nce at once or io execute th'1 mort.gago. B re­
fuses. A is entitled to h:tvo the agreement speci fi­
cally performed. 

13. When either of .the par ties to an agree­
ment is enti tled to a 

~i~~~utnnl rights of pnr- specific performance 
t hereof acc:>rding to the 

provisions of section twelve, the other party· is 
a lso entitled to it, though not withi~ t hose pro­
visions. 

Illustratio n 

A 3"'rees to sell , and n agrees to buy, n, pntent for 
lO,OOOrupees. B dcclillcs to complete the purchase. 
Here, tbough pecuuim·y compenHation for its non­
perform:tnco might :tfforcl A ndcqn:tle relic£, 1.\. mn,y 
cuforce the agreement spcci!ically, for, if he had 
dcclinccl to complete iL, D won\ <1 h:wc bccu cnl iLlcd 
lo a speqifi c pcrfot·m:mco thereof. 

H. vVhere a party to an agreement is unrtble 
to perfor m the whole of 
the agreemen t, but t he 
pm·t wlLich mus t bo le ft 
unperformed bears only a 

Specific pcrform:mco of 
p:ut of a.n a~rccme nt 
where the po\rt uupcriorm· 
cd is smoll. 

small proportion to the whole in value, au<t admi ts 
of com peusa~ion in money, the Court may, at the 
~nit of either party, ilirect the specific perfor­
mance of so much of the ag ,·cemen t as can be 
performed, auil award compensation in money for 
the deficiency. 

Illustration.•. 
(ct ). A :t9rees to sell B apiece of land consisting 

of 100 bighas. It turns out t.hat !)8 bigh:ls or tho 
Janel belong t.o A, and tbe two remaining bigl•i•s to :t 
stranger, who refuses to p:wt with !hem. 1'hc lwo 
high:ls arc not nccc~sn ry for tho \Lso ot· enjoyment ol' 
the 98 bigh:is, and Lbc loss o[ them umy be made 
good in money. A. mrty be directed at the sni t of B 
i.o convey to 13 tho 98 bigh:\s nnd to mnko compensa­
tion to him· for not conveying the two remttining 
bi"'Ms; or ]3 rn n.y be di rected, nt i.hc sui t of B, to 
pn.y to A on receiving tho conveyance and possession 
of the land, ihc st-ipulated pLLl'Chasc-rnoncy, less 11 
sum awarded ns compens::.i.ioo for tho cloficiency. 

( u ). In a cont.rnct for ~be sale aud pu_rc!msc of a 
hou se and !noels for two lakhs of rupees t t ts agreed 
that par t of the fnrnitnr~ s~10uld be t.akeu :,t 11 l'alu­
ation. 'l'he Cour t may cltrect spcetfi c performance 
of t he contract notwi~hstandi ng tho parties nrc un­
able to a"'rce as to tho yn.luati on of the furniture, 
nnd may 

0
eitbor have the furnit ure vu.Jucd in t ho 

suit n,nd · include it in the decree for specific pet·· 
formance, or may confi ne its decree to the house. 

VI.-69 

15. Where n party to an agreement is unable 
Specific pcrfonn11nce of to periorm the whole of 

pnrt of nn agreement the agreement and the 
where the part unperform- part which must be left 
c,l is large. unperformed performs a 
consicler11ble port.ion of the whole, or does not ad­
mit of compensa-tion in money, the party in de­
fault is not ent1tled to obtain a decree for specific 
performance. But the Court m11y, at the suit of 
the other party, direct the party in default to • 
perform specifically so much of the agreement as 

/ he can pol'forru, proviclecl tlmt the party seeking 
specific performance relinquishes all claim to fur­
ther per formance, and all right to compensation, 
either for t he clefi ciency, or for the loss or damage 
sustniued by him through the default of the 
other party. 

llluslm tions. 

(a). A agrees to sell to B a. piece of land consist­
ing of 100 bfgu us. It turus out thn.t 50 bfghns of 
tho ln.nd belong to A, and tho other 50 bigluis to n 
stranger, who ref~1scs to part wi th them. A cannot 
obtain n. dcCt'CO against ]3 for the specific performance 
of tho contrnct ; hut if B is willing to p:ty tho price 
ngreechtpon, n,ncl to take 50 bfghtis wh;ch belong t.o 
A, waiving nil right to compcnsrttion either for tho 
defi ciency or for lo"s sustained by him through A's 
neglect or default , n is entitled to ·~ decree directing 
A to convey those 50 bigh:is to him on payment of 
the pu.rchnsc-moncy. 

(b ). 1.\ n,~rces to sell to R au estate with n. house 
:tncl garden 'for 1,00,000 rupees. It turns out that A 
is una.blo to convey tho garden. A crmnot obtain " 
decree against n fo r the speci fi c pet·[ormnnco o[ thu 
contract; but if B is willi ng to pay Lho price agreed 
u pon, nncl too tnkc the eslrttc a n il house wi thout tho 
garden, wn.iving all r ight to compensation either for 
tho rlcficicncy or for lo;;s sust:tiucd by him tln·on"h 
A's neglect or clcf:llllt, B is entitled to " decree. ll i­
rccting A to convoy tho houso to him on payment of 
the pu t·chas_c-monoy. 

16. Except in cases coming uude t· one or olhe t· 
'Bar in other c" c" of of t!.te t1~0 •· last preced iug­

spccifiu poriormnn " of sectiOn.·, IL IS not compoteuG 
p.n·t of n •rccmcut. fot· t lto Com·t to iliroct t he 
specific pC!-fo ,·m:tnce o.f a pn,r t of :m agreemen t. 

17. Whore a person ag rees · to sell or ll? t 
Purch<>•cr's rightB certain property, having only 

ngninst vcmlor with iru· an im por[cct tiUe Llt N eL•J, 
J>Orfcct t itle. the Jllll'Ch:\scr or l e~see (ex­
cept n~ o.ther wi:e provided by lhi · chapter) has 
tho fo llowing r ig hts:-

(<t) if the vcnllor or !c. or lws sn bscqucntly 
acquircdany interest in t ho proper ty, tho pm·chuser 
or le ·:cc way compel him to make good t.ho 
agreement out of such iuteretit ; 

(b) w he t·e tho conc ln't'Cnce of other persons is 
JH.:ccssm·y to va liilate tlt e t it le, nne! they t" 'C bonml 
to convey at the ,·endor's OL' l csso t·~' reque~t, tho 
purchaser or lessee way compel him to procui'Q 
such COliCilrrencC; 

(c) whcro the vendor profc - ~cs to sell nnin­
cuutbercil p roper ty, b ut the property is mort · 
gage<t for an amoun t 110t exceed ing t he p urchasr,. 
money, :md the VE> Hdor has iu Fact ouly a 1'i<•ht to 
redeem it , tho purchaser m:•y compel him Lo rc· 
deem tl1e mortgage and obtain a cou vey:.mco from 
the mortgagee ; 



(d) where the vendor or lessor sues for sp~­
cilic performance of the agreeme~t, aud the ~mt 
is dismissed on the ground of his tmper~ect t1tl7, 
the defondcmt has a right to a return of hts depostt 
(if any) with interest thereon, to ~he .costs of the 
suit, and to a lieu for such depostt, mterest and 
costs on the property agreed to be sold or let. 

18. Any person suing for tho specific perform­
Power to nwnrd com· nnce of an agreemen~, may 

pcnsation in ccrtnin nlsonskforcompensatwn for 
cnscs. its breach, either in addition 
to, or in substitution for, such performauce. 

If iu any such snit the Court decides that spe­
cific perfornmnce ought not to be granted, ~ut 
that there is a valid ngreemeut between the parttes 
whiclt bas beou broken by the defeudnnt and that 
the plaintiff is .entitled to compensa.tion for that 
breach, it sbo.ll nwnrd him compensntiou nccord­
ingly. 

If in any such snit j,]JO Court decides that spe­
cific performance ought to he gt·:mted, hut that it 
is not sufficient to satisfy the just ice of the case, 
nnd that some compensn,tion for breach of the 
agreement should nlso bo made to the plainti·lf, 
it shall awnrd him such compensation nccordutgly. 

Compensation n.warcled under this section may 
be assessed in such manner as the Court mo.y di­
rect. 

ExrLANATION.-The circnmstnnce that the 
agreement has become in capo ble of specific perfor­
mance does not. preclude the Court from exercis­
ing the jurisdiction conferred by this section. 

Illustrations. 

(a). A., n purchaser, sues B, his vendor, for speci­
fic pm-formnnce of an n.greemcnt .for the sn le of n. 
p.~.tont. Bef01-e tho hearing of the suil;, tho pntent 
expires. Tho Court IJ1RY awnrd A. compensation for 
the non-performance of H10 agreement. 

(I•). A. ngrces with B to sell him a bouse for Rs. 
1,000 tho price to be pni<l ancl the possession gi,•eu 
on l·ho 1st ,Tnuunry 187G. A. fnils to perform his part 
of the agreement, nml B brin),'S his suit for specific 
performance, which is decided in his fn.vour on tl1e 
lst Jnnunry 18i7. 'l'ho decree may, besides ordering 
specific porforma.uco, nwa.rd to J3 compens..'ttion for 
nuy loss or dnmngo which he hns Hnstllincd by A.'s 
refusal. 

(c). A. sues for tho specific performance of 11 re­
solut.ion pnssed by tho directors of a public company 
under which he was entitled to have a cer!.u·in num­
bor of shures allotted to him. AU the shm·es had 
been allotted before the institution of the suit. 'rho 
Cow·t may, undot· this section, award A compensa­
tion for tho non-performance. 

(d). A. contracts to soil a hundred mnunds of rico 
to B. J3 briuga a suit to compel A t.o perform tho 
agt-ooment or to pay compensation. 'l'bc Com·b is of 
opiuion thnt A bas mndo n valid contmct and has 
hrok.c~ it without cxcnso to lho injm·y of B, Lmt that 
spec1hc pcrformnnco is not the proper remedy. It 
ahall award to B such compensation tiS it deems j nst. 

19. An agreement, o~herwise proper to be 
Liquidntion nr speCifically enforced, may 

<laru~u,cs ·not " hnr to l>e thus enforced thongh a 
"~"'0110 porlonnnnec. sum be named in' the urrree­
ment ns tlw amount .to be paid in cnse ~fits 
breach, and the party 1n default is williu.,. to puy 
tho same. 

0 
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lllmsh·ation. 

A agrees to grant B an underlease of property held 
by A nuder C, nnd covenan.ts tlmt if C refn~cs to 
~rraut a license nccessn.ry for tnat purpose, A. w11l pay 
D Us. 10,000. A. refuses to apply for the license and 
offers to pay B the t:s. 10,000, !3 is neYertheless 
entitled to have the agreement specdicn,lly enforced. · 

(b). Agreements which ccmnot be specificaUy 
enfo;·ced. 

, 20. 'l'he following agree- _., 
Agreements not spcci· . ments ca.nnot be specifically · 

ficnlly enforcible. enforced :-

(<t) an greement for the breach of which com­
peusa.tion could not be recovered ; 

(b) a.n arrreement for the nou-perfornmnce of 
wltich compensation in money is an aclc­
qun,te relief, n.ncl which does not come 
within section twelve, clause (a ) ; 

(c) an ao-reement which t•uus into such minute 
o~· numerous details, or which from i ts 
na ture is such, thttt the Court cannot 
enforce specific performance of all its 
material terms ; 

(d) an ag reement. which is in its un,ture revo­
cable; 

(c) a.u n.gre'ement eutereu into by trnstecs eithe1· 
in excess of their powers or in br.each of 
their trust; 

(rJ an agreement entered into by or on belmH 
of n corporation or pltblic company m·eat­
ecl for special purposes, or by the pro­
motors of such company, which is in 
excess of its powers ; · 

(g) an agreement t.he performance of wliich in­
volves the performance o [ a continnouR 
duty t•xteucliug over n. longer period than, 
five years from its cla.te; 

(lc.) an n.greoment to submit :.t controversy to 
a t•bitrn.tion. 

Illustratio n~ . 

'l'o (a).-A. agrees in consideration of Rs. 500 to 
ob!•~iu n.n office nuclcr tho Crown for B. This agree­
mont cannot he specifically enforced. 

A., a ba-nker holding hills M a security for advances 
to B, tllkes 11 gua.rnntce from B's brother, C, that the 
loss to t~o bank should not oxceecl Rs. 20,000. This 
tmn~act10n took pl.nce. n,f~et' B ha~l commenced pro­
cccdmgs for tbc hqmdat10n of hts affni1"S a.nd uu­
known to his ?tber creditors with a view to prevent 
A from OpJ~osmg a composition. 'l'hc gunrautee can­
not be specifically enfo1·ccd, ns tho tmus:wtiou woulti 
have the effect of giviug A n.n undne ndv:1ntn,.~ o'l"cr 
D's other· crcdioo1·s. 0 

A,."' mililmy pcusionm· of Government, in consi­
dorn tiOn of Us. 500, ng1-ccs f;o assign to l3 a.ll futuro 
pn.ymont,s iu l't•spcct of hi" pension. 'l'bis ngrecment 
cnnuoL be Hpccilicnlly cuforccd. 

. ~ husband. ai1d wife, profc~siug the 0hristi:~n rc­
hgcon, cnlc1· mto n.u agt-ccmont. providirw for their 
fnture ·scpnrntiou. This ngrecuieut cann~t be sper.i­
fica.lly enforced. 

A agrees to grant B n lcnse of a certain house. · 
The length of the term to be granted is not st.ated, 
nor the dute:;~t which it is to commence. This ngree­
meut cannot be specifically enforced. 



A agrees with B to tnke ft·om B a lease of n. cer. 
~~~u house f01: a specified term, at a specified rent, 

·~ the dmwmg-room is handsomely decorated." 
Th1s agreement cannot be specifically enforced. 

Z, .a rosi~ent in C:dcuUa, agrees, as trustee for B, 
a r?s•den~ 10 _A ust111lia, to sell to C au annuity to 
wluch B IS enhtled for his life. 'l'ho day before the 
date of the agreement B had died. Z cannot enforce 
this agreement. 

A, the lessee of a house much out of repair, agrees 
to sell the lease to B. Before the sale, L\ receives 

,f~rom _his lan~lord a not ice of re-entry i.n default o~ the 
premtscs be•ug repaired. A does not commnmcatc 
this notice to B, who en ters ancl is ejected in conse· 
quence of the non-repair. A canuotenforce tho agree-
ment against B. · 

A, the. owner of a patent, agrees to sell it to B. B 
inst itutes a suit to compel specifi c performance of 
this agreement. Before tho suit is hcn1:d, t he patent 
expires. Specific performance of tho agreement can­
not be compelled. 

On A 's marriage with B, A's fnther, C, ngrecs with 
B's father, D, to settle certain Ia •1ds ou A ttnd his 
children by B. D sues C to enforce spccif.ic pet·for­
mnuce of this ng•·eerncnt. C proves thttt tho ng t·ce· 
mont was conditional on D sc&tliug tt Hkh of rupees 
on A and his chilclren by B, nnd that D had not set· 
t ied such lukh accord il;gly. 'fhc suit must be dis­
missed. 
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A, an aut-hor, agrees wi th B, a publisher, t.o com­
plete a li terary work, and dies before doing so. 'l'he 
agreem~ut requiring A.'s person:tl skill and taste is 
discharged by Lis denth. and B cannot enforce its 
ver formnuce ns against A's rcprcscntatiYe. 

A., a shoemaker, n.g rees with B to rcceh•o Il 's sou as 
an ttppreutice for a term of years and teach him shoe· 
making. A dies before t-ho expiration of the ierm. 
B cannot enforce performance of the ag reement. 

A and B enter into ttn ag reement to become pnrt· 
ners for tt term and aftcrwa.rds ag ree to rescind it. 

A ngrees t o buy B's bnsiucss nt the muonnt of n va· 
lua tion to be made by t wo >::t-Itters, one to bo named 
by A and the othc•· by B. A ttnd ll each nnmo a 
valuer, but before the 1•aluation is made, , \ iustructs 
his valuer not to proceed. 

A ag rees to buy ocrtnin houses in Calcutta, and be­
fore the completio1• of the agreement hecomes insol­
>ent. A's ass ignee, in exercise of his option under 
the Iudinn Insolvent Act, abandons t-he agreement. 

In none of these cases cnu tho agreement be speci­
ficttlly enforced. 

To (b).-A agree~ to scll ,ttmll3 agrees to hny, n hikh 
of rupees iu the fom· per e'out. loan of the Govern­
mont of India. 

A agrees to sell, ttnd B agrees to buy, 110 chesLs of 
indigo at U.s. 1,000 per chest-_ 

In considerat ion of certain property httviug been 
transferred by A to D, 13 agrees to open :\ credit iu 
A 's favour to the exteut of [{s. 10,000, t.ud to honour 
.A's dra.fls to that amount. 

These n"recments cannot be specifically enforced, 
for in tbe

0

first a.ncl tho sec<md both ,\ nne! D. am! in 
/), ~It; thircl A. would be rrim burgcd by coiUponsat.ion 

m mouoy. 
To (c) .-;-~ ttgrees t.o ronde •· personal service to 13. 
A agrees to employ B on persona I service. 

·13v n. cl1ttrtcr party entered in lo in Calcut tr. hc­
twc·,;n A, the owuor of n sh ip, and B, tho charterer, it 
is ngreed· that the ship shall proceed to Raugoou, :u•d 
there load tt cargo of •·i~e, nnd t~ence proc_cctl t? 
Loudon f rei..,ht to be pmd, ono·t.h•rd on :wm ·al a& 
Ran"'oo'n and two-thirds on dcli,·m·y of t he cm·go in 
London. ' 

These agreements cannot be specifically performed. 

A lets land to B, aml B agrees to cultivate it in a 
pa.rticula.r manner for three years next after the date 
of the lease. A is not entitled to httve thL~ agreement 
specifically performed. 

A. n.ncl B agree tha t in consideration of annual 
advances to be mnd" by A, B will for three year~ 
next after the da.te of the agreement grow pttrticnlnr 
et·op~ on tho land in his pos~cssion ancl deliver them 
to A when cut noel reacly for delivery· A. is not en­
t itled to have this agreement specificttlly performed. 

A n'"'rcc~ with B thnt in consideration of Rs. 10,000 
to be paid to him by B, he will paint a picture for B. 

A ag•·ees with B to execute certain works which 
the Court cannot superintend. 

A ag rees to supply B with a-ll tho goods of a ocr· 
tttin class which n may require. 

'l'bese agr~emcnt.s cannot be specifically enforced. 

'l'o (<l).-A and B ngrec to become partners in a 
certain business, the ag •·eement not specifying thr 
duration of ~he proposed parhwrship. 'l'his ngrcc­
mont cannot bo specifically pel"formod, for, if it wero 
RO performed, either .L\ or B might at once dissoln• 
the partnershil~· 

'l'o (ll).-A is tt trustee of lnnd with power to leaso 
it fot· se,•en yctti·s. He enl01·s into 1\.11 ng•·ccmcn t wi th 
B to g •·ant tt Jcnso of l;he h1wl for seven years, with " 
covenant. to renew the lease at the expit-y or t bc· 
term. 'l'his agreement cannot he specifically 
crtforccd. ' 

'l'he directors of a company· Jm,·e power to sell t lw 
concern with the sauclion of a goner:,.] meeting of the 
sharehold01·s. '£bey contmct to sell it without any 
such sanction. 'l'his contract cttnnot be specifically 
enfo rced. 

Two t rttstecs, A. ttnd B, empowet·erl to sell t rust­
Jll'Operty w01·tb tt 1:\kh of. rupees, ag ree to sell i ~ to C 
for ]1s. 30,000. 'l'ho agreement is so clisad van tagcous 
as t-o be a brcnch of trust. C cannot enforce its speci­
fic per formance. 

'I' he promoters of a company for w01·king miucs 
ag ree that the company, when formed, sh:.•ll pu•·chnse 
c~rtu in min01·nl property. 'l'hcy ta ke no pmpcr pre· 
cau t ions to ascm·tain i.hc vttluo of such p•·opcrty nnd 
in fnct ag ree to ptty an c x. hi'lii"!Lg~nt p•·i<:c the•·efot·. 
'l'hey nlso sti.pnlato tlmt the vendord sbnll g ive them 
tt bonus ou t of the purclmso-mouey. 'l'his conlt'llct 
cam10t he specific:dly en[orcod. 

'l'o (().-·A. r:tilwtty company coutl'ncts fot· tho pur ­
clmsc of tt piece of laud Eo•· the pu•·pose of erecting­
It colton-mill t.be•·con. '!'his contrnct cannot be spe­
ci ftcnlly en fo.rcccl. 

To r y).-A. ag rees to lot [or twenty-one years to B 
t ho righ t to usa such p:u·t of a certain mihmy mndc 
by A as wns upon H's la nd , ttncl tlw.t 13 should 11a1·c a 
rig-ht of runn.iug CfLrrii tgcs over tho wLolc line on 
cc•·tnin tc•·Jns, and might reqnire A to supply tho 
1ieces ·ary euginc·powur, and &l•u.~ A sh otdd during 
tho te•·m keep t.ho whole m ilwny in good rcpa.ir. 
Specific pe•-formanco of Lhis conLI'ltc& must be rcfn ·cd 
lo 13. 

(1;) , Of llte Di.~c,·e li•"' nf lluJ Omul. 

21. Tho jurisdiction to decree specific perform­
Di, crction :l!l to olccrcc- ' a ncc is tliscrotionnry, , ami 

ing •pcdfic pcrfo rm:mcc. L!.o Com· t is not u ound to 
g mn t S llCh relief, merely 

because it is lawful to tlo so ; bul the tli crct.iou 
of the Court is ' not arbitrary b ut sound anrl 
J•casomtblo, guided by judici:tl princiule.s and 
ca.pnble of correction by a Court of appeal. 
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The following are cases in whicl1 tl1e Court ~ay 
properly exercise a discretion not to decree speclfic 
performance :-

I. Where, though it is clear that an ngreemen t 
has been mnde and broken, tho Court cannot find, 
with reasonable certniuty, what are the terms of 
the agreement of which specific perfonnance is 
sought. 

fll11slratio11 .. 

(a). A, the owner "of a refreshment-room, agrees 
with B to give him acc~mmoclation there for the sale 
of his goods and to furnish him with the necessary 
n.pplinnces. A refuses to perform his ngreemen t 
Tho cnse is one for compensar.ion nnd not for specific 
porformn.nce, tho 'amount a.nd tmture of t.be accom­
modation nnd appliances being undefined. 

II. "W11ere the circumstances under which the 
agreement is made are such ns to give the plnintiff 
nn nnfai1· ndvnntnge over tl1e defendant, the,ugh 
there may be no fraud or misrepreseutation on the 
plaintiff's part. 

llluslraUons. 

(b). A tenant for life of certain property assigns 
his interest therein to B. C agr-ees to bny, nnd B 
agrees to sell, that int~rest. Before the contract is 
completed, A 1-ecoives n mortn.l injtiry from the effects 
of which he dies the dn,y after the cont'l-nct is com­
pleted. If B nnd C were equnlly ignorant or equally 
awn.re of the fact, B is anti tied to specific performmrce. 
If B I.."'Jew the fnct and C did not, specific performance 
should he refused to B. 

(c.) A ngrees to sell ·to B the interest of C in cer­
tain stock-in-trnde. · It is stipulntecl t.hnt the snle 
shnll stnnd good, even though it should turn out that 
C's interest is worth nothing. In £net the value of 
C's int~rest depends on the result of cort:n.in. pnrlner­
ship-ncconnts, on which he is herwily in debt to his 
partners.· This inrlebtcrlness is known to A, but not 
to B. Specific performance of the ogreemcnt should 
be refused to A. 

({l) . A agJ•ees to sell, and B ngrecs to buy, certain 
ln.nd. To protect tho ln.nd from floods, it is necessary 
for its OWIIl·r· to mnintain n.n expensive embankment. 
B docs uot know of luis circumstn ncc, n.nd A indus­
triously conccu ls it from him. SpeciJic pcrfoJ·munco 
should bo rofn•cd to B. 

(o). A's property is pnlup to auction in one lot. 
B requests 0, A's nttomoy, to bid for him. C docs 
this innd,·ertcntly nod in good fait.h. The persons 
present seeing t.he vondor'R at-torney biddinr-, think 
thnt he is n n•cro puffer n.nd cense to compete. The 
lot is knocked down to B at a low price. Spccilic 
pcrfonnonce should be refused to B. 

(f). 
en. ted. 
A. 

A coni11rots with B who at tho time is intoxi­
Spccitic pc.rformnncc should be refused to 

III. Where the performance of the n""ree­
meot would im·olve some hardship on the d~feu­
unnt which lw llid not foresee whereas no such 
hardship would fall on the plaintiff if the agree­
ment waH not performed. 

nltntralio1Js, 

(g). A is entitled to some land under his father's 
will on condition that, if he sellR it within twenty· 
five years,, bnlf tho pu!·~hose-money shall go to B. 
A, forgettmg the condrtJon, ogrocs, buforo tho cxpi­
mtion of the twenty-live years, to, sell the land to C. 
Here, tho enforcement of the awcement would ope­
rate so harshly on A, that the Court will not compel 
ts specific porformWlce in favour of 0. 

(h) . A nnd B, trustees, join their beneficiary, C, 
in an ngrecmont to sell the trust-estnte to D, noel 
personally agree to ~xo~er~te the. estate, from heavy 
incumbrn,nces to whrch It 1s subJect. ~be pnrchose 
money .is not nen,rly enough to dischm·ge those in· 
cumbra.nccs, though, n.t the dato of the agreement, 
tho Yendors believed it to be sut6cient. Specific per· 
formanco of the agt-eemont should be refused to D. 

(i). .A, the owner of n,n estate, agrees to sell it to 
B and stipulntes thnt he, A, shall not be obliged to 
rl~fine its boundary. 'l'he estate renlly comprises a 
valuable property not known to •either to be part o~"l'i · 
it. Specific performa.nce of the agreement should be· 
refused to B unless ho wn.ives his cln.im to the un" 
known p1·operty. 

(j). A ogrees with D to sell h~m cer_tn.in lnnd, :"nd 
to make :tl"Oad to it from n certam rmlway· statJOn. 
It is found a.ftcrwa.rds that A ca.nnot. make the ron.d 
without exposing himself In lit igation. Spec_ific 
performance of the part of tue agreement reln.tmg 
to the road should be refused to B, though he may 
he entitled to specific performn.nce of the rest wit.h 
compensation fo~~ loss of the road. 

(7.:). A, a lessee of mines, agt·ces with B, his lessor, 
tlJnt at nny. time dnring the continuance ofthe lease B 
may give notice of his dcsiro to tn.ke the ruachine1-y ancl 
pln.nt used in and n.bout the mines, n.nd that he simi! 
have the articles specified in his notice delivered to 
him n.t a valunt.ion on. the expiry of tho lease. Such 
n. contmct might he most injruions to the lessee's 
bnsiness, n.nd Apecific performnnce should be refused 
to B. 

(!). A agrees to buy certn.in land ti.·om B. Tho 
agreement is silent as to access to the land. No 
right of wn,y to it can bo show·n to exist. Specific 
performance of the contl'tl.ct should be refused to B . 

(m.). A n.grees with B to buy from B's manufac­
tory nn<l not elsewhere ,.,11 the goods of a ccrtnin 
class nsed by A in his tmdo. 'l'bc Conrt cauuot com­
pel B to supply the goods, but if he docs not supply 
them, 4 mn.y be l"llincd unless he is allowed to buy 
them elsewhere. Specific pcl'formunce of the agree­
ment should be refused to D. 

IV. 'l'he ciJ·cumstauco that the plaintiff has 
done subst.autin,l acts or suf:forecllosses in conse­
quence of: an agree moot susceptible of specific 
porformnnce is one which the C~nrt mn.y reason­
ably consider in exercising its discretion to gran t 
specific performance of such ngreemen~. 

lll'ICsttalion. 

1.\. sells ln.nd to n. railwn.y 'company who agree to 
execute certain works for his convcnicrJCe. The 
compn,ny take the ln.nd ancluse it for their rnilwny. 
Specific peJ•formnucc of t he agreement l:o execute the 
works should be awarded in liwour of A. 

(cl.) For whorn Agrcm.1 nfs ma.y be spccificnll1J 
Ol~f'orvcd. 

22. Except as otherwise providerl by this chnp­
tor, t.he specific performn.uce 

Who moy obtain spc- f b 
cific 11orfor·10ancc. o · n.n ngrecmen t may o ~ 

obtained by- ~\ 

(ct) any party thereto: 

(b) tho rcprescutntive in interest, 91" the priu, 
cipal, of any party there to : provided that, where 
the lenruiug, skill, solvency or n.ny personal qun.lity 
of such party is a matorin.l ingredient in the 
agreement, or where the agreement provides that 
his interest shall not be assigned, his representative 
in interest or principal shall not be entitled to 
specific pel'formance of the agreement i · 



(c). ·where the agreement is a settlement on 
mamnge, any person beneficially entitled there-
under: · 

(<l) where the agreement has been entered into 
by a ~enant for life in due exercise of a power, tho 
remmnderman : 

(c) .a reversioner in possession, whore the agree­
ment IS a covenant entered into with his predeces­
sor in title and the reversioner is entitled to the 
benefit of such covenant: 

~r {f) a reversioner in remainder, where ' the 
agreement is such a covenant, and the reversioner 
is entitled. to the benefit thereof and will sustnin 
material injury by reason of its breach : 

(g) when a public company ha9 entered into 
an agreement nncl subsequently becomes amalga­
mated with another public company, tlw new 
company which arises out of tho amalgamation : 

(h) when the promoters of a public company 
have, before its iucorpor.ntion, entered into au 
agreement for the purposes of the company, and 
such agreement is warmnted by the terms of 
the incorporation, the company. 

(e). Fo1· whmn Ag1·cemcnts cannot be specffically 
enj01·ccd. 

23. A ngreement for the sale or letting of 
Af?rccment to sell pro· property cannot be specifi­

~~"fitr~· ~~ewh~o i:a~ cally enforced iu favour of a 
voluntary settlor. . vendor or lessor-

(<~) who, knowing himself not ~o have any 
t.it.lc to the property, has agreed to sell or let the 
sn.1ne; 
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(b) who, thot1gh he entered into the agree­
ment believing Llmt he bad n. good title to the 
property, cr.nuot at the time fixed by the pn.rties 
or by the Court for the completion of the sale or 
letting give the purchaser or lessee a title free 
from reasonable doubt; 

(c) who, previous to entering into the ' agree­
ment, lms made a voluntary settlement of the 
subject-matter thereof. 

lll•tstratioiM. 

(a). A n,grees to sell to l3 an eRtaf;c which A 
knows to belong to C. Aen,nnotcuforcc specific pet·­
fot·mnnce of this agreement, oven though U is willing 
to confirm it. 

(b). A bequeaths hiR land to trustees, dcclnriu~ 
that they should not sell it without the consent in 
writing of his sons and dn.nghtcrs. A dies. '!'hen 
nne of his daughters dies. 'fhc trustees then enter 
into n.n agreement with B to snll Lim the land. B 
roftL~es to cn.rry out the agreement. 'l'hc trustees 
cannot specifically enforce this agt·ecmcnt, nR the 
t itle which they cn,n give B is not free ft·om renson· 
able doubt. 

(c) . A makes n. voluntary settlement of certain pro­
verty on his brothers n.nd their issue, and aftcr1nu·ds 
ent.ers into nn agreement to sell the property to a 
si<'mger. A cannot enforce specific performance of 
this a"rcement so as to ovctTtdo the settlement and 

, t.hns p~ejudicc the interests of the persons claiming 
nuder it. 

2·~. Specific performance 
Personal bars to the of n,n agreement cannot been­

relief. forced in favour of a party-

(a) who could not recover compensation for its 
breach; 
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(b) who has become incapable of performing, 
or violates, any essential term of the agreement 
that on his part remains to be performed ; Ol' 

(c) who bas already chosen his remedy and 
obtained sn.tisfaction for the alleged breach of con­
tract. 

fllustrations. 

(a). A ngrces to soil B a. house and to become ten­
ant thereof for n. term of 14 yen.rs from tho dnte of 
the sn,le at a specified yearly rout. A becomes insol­
vent. Neither he nor his assignee can enforce speci­
fic pcrformn.nco of the agreement. Neither can B, 
although be might recover compensation from A's 
nssigneo for breach of the agreement. 

(b). A agrees to sell D n. house and garden in which 
there arc ornamental trees, a material clement in lho 
vnlne of the property ns a residence. A without B's. 
consent sells the trees. A cannot enforce speciRc 
pm·formn.ncc of the agreement. 

(c). A, holding land nuder an ngrecment with B 
for a lease, commits wnsto, or treats the land in an 
unhusbandliko mn.nner. A cannot enforce tho 
n.gL'CCJUCnt. 

( <l). A agrees to let, and B ngrces to take, an un­
finished house, B n·grceing to finish the house atHl tho 
lease to contain covenants on the part of A to keep 
the house in repair. B finishes tbc hou~c in a very 
dc£ectivo mn.nner: he cannot en[orcc tho agreement, 
t.hongh A and B may sue each other for compensn.tion 
for breach of tho agreement. 

(o) . A agrees to let, n.nd B agrees to tn.kc, n. house 
for 11 specific<[ term at n. specifi e<l rent. B refuses to 
perform tho ngt·ecmcut. A thereupon sues for n.nd 
obtains compeuHn.tion {or the breach of contmct. A 
cannot obtain specific performance of the agreement. 

(j). Fo1· wl10m Au;·ec;,!enls cwmol bo speci/icaUy 
enfo1·cecl except 1oilh a V(vriation. 

25. Where a plain t iff seeks specific perform­
Non-cn£orccmeut ex· :mcc of an agreement in writ-

ccpt with variation. ing, to which the defendant 
sets up a varia tion, the 

plaintiff c:~nnot obtain the pcrform:mce sought 
except with the variation so set up, in the follow­
ing cases (namely) :-

(a) where by fraud ot· mistake of fact t h0 
agreement of which perEormance is sought iH i11 
terms diffc t·ent from thu.t which tho defonda ut 
supposed it to be when he entered iuto it; 

(b) where by fraud, mistake offact, or Slll'priH· 
the defendant onterc<l into the agreement nuder· 
reasonable tnis:lpJnchension as to its effect, a~ 
between himself :md tho plaintilf; 

(c) wl:ere the dcfen<lant, kuowing t he terms of 
the agr~eme.nt an_d undcrstaudiu~ its e!Yect, J_w.s 
entered m to ;trelymgupou ~omc miSJ"eprcseutatJOn 
hy the pln.iutiff or upon some stipulnt iou ou L tC• 

pla.iu t iff's part, which gocH to vary the agreOJnC'nt, 
but wltich he r efuses to fulfil; 

(•l) where t he pa.rtics have vm·ied tho U""recm~ ul 
s ubsequently to its cxocntion. 

0 

lllustmtiou<. 

(a) . A, Band C sib'll a wri tiug, IJy which c:,cl t 
agrees to enter into '' bond to D fot· U . 1 ,000. In 
u suit bJ: D, to make 1.\, B nnd C scpamlcly lu•ilk 
ench to the extent of Hs. 1,000, they lll'OVC that. tht• 
word 'each' was inserf;cd IJy ltlisfl•kc; that. the int rll· 
tivn was that they should give 11 . joiut bond for Its. 
1,000. A cnu obtain tho performance smwht ov.ly 
with t.bc variat.ion th1~s set up. 

0 



(b). A. sues B to· compel specific perf".rmnnce of 
nn nnorcemcnt in writitw to !my 11 dwellmg-honst•. 
B pt~ves t.hn.t he nssumed,tlmt tho ngrcemenl• included 
nu udjoining yard nnd the ngrcemeut was so fmUt.cd 
as to leave it doubtful whether ihc yard wns so m­
cludcd or not. 'l'he Court will refuse to enforce tho 
ngrccment, except with the vnria.tion set up by ll. 

(c). A agrees in writing f:o let .to B n ~\'ba.rf, t.o­
;..rethcr ";th n sf.t·ip of A's lnnd dehncn.tcd m a map. 
Before signing tho ngrecmcut, · B. pt·oposcd oral~y 
that he should be at liberty to subst.t.nlc fo~· t.bc St·I'I.J' 
mentioned in' the agreement another. st r1p o'f A·s 
lnnd of the same dimensions, and to tlns A expressly 
a:;;scnted. B then signed the written ngrecmcnt: A 
cannot ohtniu specific pcl'formn.ncc of tho wrttten 
ngrcemcuf. except with the vo.rin.tion set up by B. 

(d). A agrees i.n wt·iting to Jot n. honse to B, Cor 
n. certain term, at the rent of Rs. 100 per month, 
.1mtting it fit'l'lf. into tenantable J'Opuir. The housc­
tJit'llS out f:o be not worth repniring, so with 13's. co.n­
sen t A pulls it down n.nd erect,~ :t new bouse 111 1ts 
plnco: B ngJ'{lcing orally f~ pn.y rent n t. U.s. 120 per 
mensent. ll then sues to compel specific pel'formnn7o 
of f·UC :tgrcemcnt. in writi.JJg. He c:tnnot enforce tt 
cxl'cpt with the Ynriations made by Lho subsequent 
om I agreement•. · 

(~/). Against whom A~t•·cc.n vnfs may be spev(:fimtly 
enforced. 

26. Except as otherwise provided by this 
ltclici ag•inst pnrt.ics chapter, specific porfor· 

anrJ pCT:'OII~ claiming lllflllCe of fill fi!!I'COlUCllt 
1111\lc:r them by :;ubsc- '·' 
~uent title. mny be eufo1·ced nga ins:;-

(n) either p11rty thereto ; 

(b) any other person claiming 'mder liim by 11 
title arising subsequently to the ngremneut , ex­
cept a trnnsforoe [or vnluo, who hus pn.id his money 
in go0d fa.it.h and without notice of the original 
agrceutcnt; 

(c) any person cluiming under 11 title which, 
though prior to the ngreument, 11nd known to 
t.ho plaintifl', might have been displnced by t ho 
dl•fpndnut; · 

(d) 'vhen n. public comp11uy has ent.ered into 
au agreement, nod subsequently becomes nmal­
gamn.tcd 'vith auother public company, the new 
company wltich arises out of the ama.lgamntion; 

(c) when the promoters of n. public company 
have, before its incorporut.ion, enterecl into nil 
ngrcement, the compauy : providCt1 f;lmt ~he com­
pany has ratified nnd atlopt.eu the n.grecment :md 
tht• :ogrcomeut is warrantetl by the terms of the 
i ncorporntiou. 

Ifluslmtio>ts. 

( •< ). A 'hgt·ces 'to coti\'C,Y cot·btin lnnd to B by ~~ 
partieulaJ' d:ty. A dies iutcst:ttc bl'foro t.bnt dny 
wit h~>nt l~:wiug com·t·yctl tho luud. B may COJU]lC I 
A·~ heir ut• oth~r J'OfJJ'CSenfntivc in iutvrc·st to PUJ'­
fm·m tbo u'gt·ccmcut specifically. 

(IJ). A ngreos to sell certain land fo B for 
H•. 5,1)00. A aft.crw:wtls convoys f:he lnml for 
H•. 6,000 to C, who has notice of 1 Lo origina l ngrec­
ttwnt.. R mny enforce specific pcrform:mce oJ Hw 
ugr,.cm<•nt ns ngaiust C. 

(•:). A agrees to sell land to B for Rs. 5,000. B 
t:ok·'S possession of the lund. Afterwards A sells it 
to C for n~. 6,000. 0 ma.kes no enquiry of ll rela-t­
ing to !tis interest in the laud. ll's possession is 
sufficient t'll affect C wit•h notice of Lis interest, and 
he mny cnfvrcc tho !Lgt·ccmeut against C. 
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(<l). A ag1:ecs in. con•iderntion of R~. 1,000 to 

bequenth certnm of. bts.J:uuh to H. Irume<lmtely after 
tho n"'recmcnt A dtes Ill testate, nnd C takes out ali· 
ministration to his estate. n may enfot•cc the agree­
ment agttinst C. 

(c). A ngt·ees to sell certain ln.ud to B. Before \;be 
completion of the ngreement, A. becomes a lunatic 
nnd C is n.ppointcd his committee. B may "pecifical· 
Jy enforce the agreement against C. 

(f). A, the t~nn.ut for !if? of an estate, with re­
mainder to 13, 111 due exerc1se of a power conferred 
by the set.Llcment nntlcr which he' is tenant for life,~' · 
a o>rees to sell the estntc to 0, who h:.s uoti ce of the 
s~ttlcment. Defore the sn.Jc is completed, A dies. 
C may enforce spcciHc performance of the agreement 
against 13. 

(g). A nnd B nro JOint tennnt.s of lnnd, his un­
divide<l moiety of which either may alien in his 
li-fetime, but wbicb, subject to t hat right, deYolves on 
tbc survivor. A agrees to sell his moiety to C n.nJ. 
dies. C mn.y enforce specific performance of the 
ngt·ecment against B. 

(It). .A.ga.iust w !t Oilt A[!?'eemanls cctnnot ua 
,<pccificctlly enforced. 

27. Specific performance of an agreement can­
Wiml p:~rtics cmlllot be 'not be enforced against ~~ 

oontpclled to perform. party thereto in any o 1: 
tho following cases :-

(n) if the consiilcrntioa to be received by him 
is so gros~ly inadequate, with rdere uce to tho 
state of things exisLiug at the date oE tho agree­
me nt, ns to be e ither by itself or coupled witlt 
other circumst::mces evidence of fr11ud or of u.ud ue 
ndvantage taken by the plainti-ff; 

(b) if his assent wns o1Jtnined by tho misrc­
prescn.tntion (whether wilful or innocen.L}, con­
cealment, circumvention, or unfair practice~, of 
auy pal'ty to whom performance wou~d bocou1o 
tlue under tho contract, or by any prOJlllSe of such 
party which has not been substautiully fit lfilled ; 

(c) if his assent was gh·ou unde r tho influ­
ence of lllistnke of fact, misn.pprehf;}ns iou or sm·­
prise : Proviilecl that., when the agreement pro­
vides for eomponsa.tion i u case of 111 istn.ke, com­
pcusatiou m 11y be tnatlc for 11 mistake within the 
scope of. uch provisiou, 11ud the agt·eernent may 
be speuifict•lly enforced in other respects if pro­
per to be so enforcetl. 

I/lu.,tl'((tions. 

(c•). A, one of t.wo executm·s, in the erroneous be­
lie[ th~t he Lad tbe nu!JJOrity of Lis co-executor, 
en tors mto au agreetncnt for the sale to B of his tcs­
tatOJ·'s pt·ope,·cy. B cannot insist ou the sale being 
complctctl. 

(b) . A dircct.s an auctioneer to sell certain ·laml. 
A aftct·wartls t·cvokcs i.bo auctioncm·'s authority as 
i·o 20 bi .. lt:i ;; of (,J.is land, but the t~uctioneor innd­
'"rrteut.ly : oils t·Lc wltolc to B, wl10 lmsnotuoticc of l:bc 
rcvocat.ion. B c:umot oufurcc specific performance 
of tbc ngt·ecmcnt. 

(i). 1'lw t:ucct of •li.s.nis.,-illg a. S1~it J'o·· Specffic 
P..:;ji.Jn,utncc. 

28. 'l'ho dismissal of a suit fot· specific per­
formance of an agreement 

Bar of >uit for br~ocu shall bar tho plaintiff's 
afl<•r lii:;missal. 

right to sno for the breach 
. of sue h agreement. 



CIIAPTER III. 

Or THE llEC:l'H' ICATIOX OF L'ISTRUl !ENTS. 

29. Who11, through fraud or a mut ual mistake 
Whe · t of the par t ies, a contract 

be rcct~i~d~ rumcot may or other instrument in 
writ inr- does not truly 

expr·ess the intent ion of the pn~ties the Court, on 
finding- i t clearly proved- ' 

(a) that there has been fraud or mistake in 
' . .f.mming the iustrunicnt, and . 

(b) that the in tent ion of the parties in execut­
ing tho instrument was a u alleg t>d by the pla intin: 

may in its discretion recti:fy the instrumen t, so 
as to express tha.t in tent ion, so fa r us it cnn be 
done wi tl~ou t prejudice to rig hts acquired by third 
p ers ons, m good fai th and for value. 

Ill·uslm tions. 

(a). A, intending to sell to B his house and one of 
th ree godowns adjaccut to it, cxecuLcs n. conveyance 
pre-pared by B, in wh ich, through B's fraud, all 
t:n~e godowus a.rc included. 

Of the two godowus which "'ere fraudulently in­
cluded, B g i,·co ono to 0 and lets the other to D fo1· 
a rent, neither C nor D h:w ing nny knowledgo o[ the 
fraud. 

'l' l.te eonvcyuncc may, us a.gainst B nnd C, be 
reccific cl so as to exclude f 1·om it t l.tc godown given 
to C; hut it cannot be recti tied so as to afl'cct D's 
lease. 

(b). By a marriage-settlement, .A , t he fnther of B, 
t l.te intended wife, covcnanle<l witl.t C, the intended 
husband, to pay to C, his executors, adminisiral01·s, 
nml assigns, dur ing A's life, nn annui ty of Hs. 5,000. 
C d ies iusolvcnt and tuc ollicial assi" ncc claims tho 
annuity hom A. The Court, on fi~ding it clearly 
p•·ovc<l that the parties a lways in tended that Luis a.n­
nuity shon l.d be paid as a provision for 13 nud her 
ehildreu, may r~ctify the settlcnwnt, a nd decree t.ltut 
the assignee bas no right to nny p:1rt of tl.te aunui ty. 

30. F or the purpose of rectifying a contract in 
writ iug , it mus t be pre­

Presumption ns to in- surnell that all t he parties 
tent of parlics. tlrm·eto in tended to make 
an equi table a.nd conscient ious agr·eewent . 

31. In rect ifying a wri tten instrumeut, t he 
Court nmy inquire what 

.Principles of rcctificn- the iustrunront was in-
tiou. tended to mean, a nd what 
were intended to be its loga.l consequences, ami is 
not confined to the inquir·y what t he lang-uage of 
the instrument was intended to be. 

39 Jl contract in writ ing rnay be first rectified. 
and t hen, if the pla inWr 

Specific enforcement of ha: so p rayed in h is. plnin t 
rectilicd coutrnct. and thu Court think!; fi t, 

specifically enforced. 

Ill1tstmtioa, 

A agrees in wr iti ng to pay his attorney, B, a fi:'<ed 
sum in lieu of costs. 

'fhe an-recmcnt contains mistakes as to t he name 
~nd righ& of the client, which, if • consi·rucd striclly, 
would b:w e excluded B for all rigl.tts m1det· tho agrcc­
mcnv. B is entitled, i.E the Court t·l,inl.:s fi t;, to have 
iL rectified, and to an orilc1· for pnylJlcnt of t l.to SlllJl, 
as if nt the time of its execution it had expressed the 
intention of the parties. 
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CHAPTER IV. 
OF THE REsc1ss1oN oF CoNTRAcrs. 

33. A:rty person interested in a contract in 
. . writing may sue to have 

Wh.cu resc1ss•on may it rescinded and such res· 
be adJUd"cd. · · ' b d' d d o , C1~s1on may e n ]U ge 
by tho Court, in any of the following cases, name­
ly:-

(a) where the contract is voidable or terminable 
by the plaintiff; 

(b) where' the contract is unlawful for causes 
n ot apparent on its fnce, and the defendant is mo1·e 
to blmno t han the plaint iff; 

(c) where n decree for specific performance 
of a contract of sa le, or of a contract to take a 
lease, has heeu made, a.nd the purchaser or lessee 
mak es default in p ayment of the purchase-money 
OJ' other sums which the Cou1·t has ordered him 
to pay. 

E xrr.AiiATWN.-In tho case ment ioned in clause 
(c) of this sect ion, wl1en the purchaser or lessor 
i : in pos~ession of tbe subjcct-mattor, the Court 
may a l. o 01·de1' him to pay to the vondor or leHsor 
the rents nnd profi ts, if any 1·eeeivod by him, -to­
gether wi t h tho costs occasioucd by tho non-com­
pletion of tlrc .purchasc 01' lea.se. 

Jllustm tia». 
'l'o (b}.-A, an attorney, induces D, l1i~ client, to 

tmusfor p1·opcrLy to him fo 1• the purpose of de(rn.ucl­
iug B'n crecii to 1'S. Here the pn rtieH nrc not cqu:\lly 
in fault., a.nd ll is entitled to lmvc t he instrument of 
trausfc1· resc inded. 

34·. llcscission of (\ con t 1·aot iu writing c:umot 
, . . . be a llj udged for mere 

],cscl>S10n for JmHtnke. . t 1 l t lt t n u: at<e, un css e llar y 
agains t, whom it is udjudgcll cn,n b e restore(l to 
snllstanLially th e same posit ion as if the coutmct 
had not boc.r.i made. 

35. A plain t iff institut ing a s uit for t he s pe · 
cific pel'forn mu ce of a 

A_lt ~ rnn~i vo _pmycr f~r co utmct i1r wri t in " may 
f CSCISSIOa 111 8Ul t for Sf>CCl· , . b • 
fie pcrformnncc. }Jl'IIY m tl1e alte1·tta t1Vo 

. that, if the contract can-
uot be enfo rced, 1t may be rcsciuded nnd deli­
vered up to be cancelled. 

3G. On ndjudgi ng l-lw rcsc i ~s ion of a coutmct, 
Court may r quire pur- tl10 Court may reqnit·o 

ty rcsciudi.J, .. to do c<plity. the prtt·ty Lo whoru :melt 
n , rel ict' is gmnted to make 

a ny ~ornpcnsatioa to t l.to vtltcr which justice may 
roqmre. 

C l[ J\ PT.C:R V. 
Q p -rn;; C ANCE J. LATJ ON or' INSTRU~Ir:NTS . 

37. Jluy po1" on !Javiug ron ·ounb lo approlrou­
s iou that a Wl·iLten in­

\ Vhon cancellation way ll~1 'Unt o n t, if lofL outstn nd­
Lc onlorcd . 

iug, 111 ay cau.·c Sl! l'ious. 
inj•u·y Lo a person ag-aius t whom it is void 0 1' 
void,.Llc, 1nay suo o have it so mljuduod, :n rd Lhu 
Cour t ruay, iu its di scn :t iun, WJ adj~1d "'e it aml 
ordo1· it to lie delivered up and caucc llcd~ 

J.llttslt••t;on•. 
(~). A, tho ownc•· of'' ship, l~y [raudulcnt.ly reprc­

sc r.~t rng Ito ~· to be scawonhy, lutluccs ll, au undcr­
\\'l'ltcr, to 111surc her. B uu•y obtain the cauccllaLiuu 
o[ !lte policy. 

(b) . A COlli'Cys laud ton, who bequeaths it tv G, 
nnd die;; . 'l'bcr;,upon .lJ gc·t. posscs,;iv ll of the lam!, 
all(! produces a forgcil iusLt·umou ~, slMiug t-hut tho 



conveyance was made to Bin trust for him. C may 
obtnin tho cancellation of the forged instrument. 

(o) A, representing that the tonant.g on his land 
were all at will, soils it to B and con vrys it to him by 
a.n instrument dated tho lst Januarv 1875. Soon 
after tho.t day, A fraudulently grnnts to C a lease of 
part of tho lands, dn.ted tho 1st October 1873. B may 
obtain the co.ncollation of this lonse. 

(d). A agrees to sell and deliver n. ship to B, to bo 
paid for by B's acceptances of four bills of exchange, 
for sums amounting toRs. 10,000, to be drawn by A 
on B. The bills oro drown and accopl'Cd, but the 
ship is not delivered according to the agreement. A 
sues B on one of tho bills. B may obtain tho cnn­
cellation of all the bills. 

88. Where an instmment is evidence of dif-
. ferent I'ights or clifferent 

Whn~ 1natrumcl)ts may obligations the Court 
be part.inlly cancelled. . • may, . m a proper case, 
cancel it in part and allow it to stand for the 
residue. 

IllttslratiOI~. 

A draws a bill on B, who endorses it to C, by 
whom it appears to be endorsed to D, who endorses 
it to E. C's endorsement is forged. C is ontii.lcd to 
ln•vo such endorsement C8Jlcellcd, leaving the bi II to 
stand as regards A, B, D, and E. 

39. On adjudging the cancellation of an instru­
Power to require party m':nt, the Court may re­

for whom inatrumont is qmre the party to whom 
cancell~d to make com- such relief is granted to 
pensat10u. make apy compensatio!l 
to the other which justice may require, 

CHAPTER V'I. 
0P DECLARATORY DECREES, 

40. A:ny person entitled to any legal cbamc. 
. . ter, or to any future right 

D1acrotio? of Court as as to a.ny property' nm 
to doclarahops of status . . . ' . ' Y 
or right. mstitute a smt ngnmst 

· any person denying, or 
interested to d.eny, his title to such olmrncter ot· 
right, and the Court may, in its dlscretion, make 
therein a deolaration that he is so entitled, nnd 
the plaintiff need not m such suit ask for any 
further relief. 

ExPLANATION.-A trustee of property is a person 
interested to ueny a title adverse to the title of 
some one who is not iu existence, and for whom 
if in existence, ho would be a t~ustee. · ' 

Provided that no Court shall make any such 
Bar to such declaration. declnr?tion iu any of the 

followmg cases :-
(a) where the right as to which the declaration 

is sought is contingent~ or may ne~er arise j 

(b) where the plaintiff is in pos~ession of the 
right 'vhich he seeks to have declared ; 

(c) where the right respecting which the de­
claration is sought could be enforced by 
ordinary suit. · 

!llU'LAHATION.-'fhe presumptive right of a 
HmdU to property, if he survive th.e widow of a 
sonless , Bi~du, is not within clause (r') of the 
above proytso, 

IJ,ludf'ations. 

(a). A bequeaths his property to B C and D "to 
be equally divided amongst all and ea~h of thc:n if 
livin!J' !"t the .time ~! my death! then aiiJ.Ongst their 
IIUTVlVl~g ch1.ldren., No such children o.remoxistence. 
~n a smt agrunst As executor, the Court may declare 
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whet:her B, C nnd D took the property nbsolutcly, or 
only for tbeir.livcs, but it mo.:>: no.t dcclarr the inter­
ests of the children befo1·e tbmr r•ghts are vested. 

(b). A covenants that if be s.honld at nuy time be 
c~titlcd to l'roperty excee.ding one lakb of rupees, he 
w11l settle I& upon cm·tnm trusfcs . • Before any such 
property accrues,, or n.ny. pm;mns entitled under tho 
trnsts are n~certamed, he mstttutcs a suit to obta.iu n 
dcclnrntion that the covcnn,nt is void for tmccrtninty. 
Tho Com·t cannot make the declaration. • 

(c. ) The widow of r: son le~s !£indu alienates pn.rt 
of the property of wh1ch sbe 1s ,111 possession as such. 
'l'IIo p7rsou pres~1mptively enti~lcd to J~ossess the pro!' 
Jlerty If he snrvtve her, mn.y, m o. smt a"ainst the 
nlien~e, obtain a declnrntion t-ho.t the nlie~o.tion was 
made without legal necessity, and was therefore void 
beyond the widow's lifc-lcime. 

(cl) . A H ind(t widow in possession of property 
adopts a son to her deceased hnsbn,nd. 'fhe person 
presumptivP.ly ~ntitled .to posses~ion of .the property 
on her dea~b w1thout o. son may, 111 a smt a.,.ainst the 
adopted son, obtain a deolnratiou t hat the

0 

adopt.ion 
wns inv(L]id. 

(e~. A is in P?ssession of certain property. B, 
o.ll~gmg that h~ IS t~c own~r of the property, re­
qmres A to dehver It to lnm. This alone is not 
enough to entitle A to a declaration of his ri.,.ht to hold 
t)lo property. · 

0 

(f). A bequeaths property to :S ·for his life, with 
remainder to B's wife and her children, if any by 13 
b1,1t if B die without any wife or children, to C. ' B Jm~ 
a putative wife, D, and childrcu, but C denies that B 
and D were ever lawfully mnrried. D and her 
children may, in B's life-time, institute a suit ngo.mst 
C and obtain tlJOrein a declaration that they are t.ruly 
the wife and children of B. 

41. A declaration mn~e u.nder this chaptet· is 
Effect of declnrnt.ion. b.mc1mg only on the par-

tics to the suit, persons 
cln.imiug tlnou~h them respectivel:v, and, where 
any of the pa~·t•es. are trustees, on . the persons 
for whom, rf m ex1stence, such pn.rties would be 
trustees. 

Illust·rat,:on. 

A, a Hiudii, in a suit to which B, Lis alleged wife 
and h?r mother are defendants, seeks a declarn.tion 
tho.t h1s ma.ninge was duly solemnized and au order 
for tho restitution of his conjugal rights. 'l'ho Court 
mn:kcs. th~ declaration :md order. C, chiming that 
D IS his .Wife, the11; sues A for the recovery of B. '!'he 
declal'llt!On m;ule m the· former suit is not bindin(J' 
upon C, o 

CHAP~l'ER VII. , 
OF THE ENFORCEMENl' OP PunLIC DuTIES. 

42. AnY. of the High Comts of Judicature at 
Power to order public Fort Vvillimn, l\Iadrasand 

scrvnnts. nud. ?lhers to Bombay may, on applica-· 
do .ce.'truu speC!hc ~cts. tioll, make au order re­
qumng any spem fic act to be doue by any person 
lwlding a pttblic. o.flice of a permanent na.tm·e, or 
by any corporahon or inferior Court of Judica­
ture : provided-

(a.) that snch net is clearly incumbent on such 
person or Com·t in his or its public clmracter, or 
on such corporation in its corporate character ; 

(b) th.at., in tl1e opinion of the High Court, 
such uct IS consotlaut to right and justice; 

(c) tlmt the applicant has no other specific 
and adequate· legal remedy; and 

(cl) that the remedy given by the order applied 
for will be complete. . 
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Exemptions from such Nothing in this section 
power. shall be deemed to au­

thorize any High Court-
(e) to make any order binding on the Secre­

tary of State for India in Council on the Gover­
nor-General in Council on the Go;ernor of Madras 
in Council, ?n the Oov~rnor of Bombay in Council, 
or on the Lieutenant-Governor of Bengal ; or 

. (j) to ma.ke any order on any other servant of 
the Crown, as such merely to enforce the sutis­
:Jaction of a claim upon the Crown. 

43. Every application under section forty-two 
. . must be founded on au 

Apphcntlon how mndo. ffid ' t f .1 t . · a av1 o t 1e par y m-
jured, stating his r ight in the matter in question, 
his demand of justice and the denial thereof ; and 

the High Court may, in 
its discretion, either mako 

the order applied for absolute in the first instance, 
or refuse it and g rant a rule to sl10w cause why 
the order applied fo r should not be made. 

Procedure thereon. 

If, in the lutter case, the pm·ty complained of 

Ordm· in nltcmntive. 
shows no sufficient cause, 
the High Court may first 

make an OJ•der in the alternative, either to do the 
act required, or to signify some reason to t.he con­
t rary nnd make rm a.nswer thereto by such clay as 
the High Court iixes iu this behalf. 

4'J.. If the person to whom such order is di rect-
Pcrem >tor , order. eel makes _uo a~l s.wcr, or 

I ) makes an msulhcwut or a 
fulse nnswer, the High Com t may then issue a 
peremptory order to do the act absolutely. 

45. E very order under this chapter shall l)o 
. executed, and may heap-

Execution of, nnd np- pealed f rom as if it were 
peal from, orders. a decree made in tl1 e exor-
cise of the ordinary orig inal civil jurisdiction of 
the High Court. 

46. 'I' he costs of 

Costs. 

all applications and orders 
under this cb•1pter shall 
be in tho discretion of tho 
High Court . 

47. Neither the High Court nor any Judge 
thereof ~hu ll hereafter 

Bnr to issue of man- issue any writ of mc~n-
<i<J.»ms. dmn11s. ' 

•18. Each of tho said High Courts shall, as 

Power to frame rules. soon as conveniouUy nw.y 
he, frame rules to regu­

late the procedure under thiH chapter; and until 
such rules are framed, the practice of such Court 
as to npplica.tions for and grants of wri ts of ?ium­
dcwws s!1all a.pply, so br as IDilY bo practicable, 
to applications and orders under this chapter. 

.h 
PART III. 

OF PREVENTIVE RELIEF. 

CilAP 'rER VIII. 

O F I NJ UNCTIONS GENI:r.AI.I.Y. 

4!l . Preventive relief is granted at the uiscr('­
t iou of the Court by in­

Preven ti~e rolief how junction, temporary or 
gnwted. perpetual. 
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50. Temporary injunctions are such as ate to 
. . . continue until a specified 

Temporary InJunctiOns. time. 'l'hey may be 
grnnted at any period of a suit, and are regulated 
by the Code of Civil Procedure. 

A perpetual injunction can only be grunted by 
. . . the decree made at the 

Perpetunl lllJUnchons. h . d tl eanng an upon 1e 
merits of the suit : the clefendant is tltereby per­
petually enjoined from the assertion of a right or 
from the commission of an net, wl1ich would he 
contra ry to the rights of the plaintiff. 

CH.A.PTER IX. 

Q p P ERPETUAL INJUNCTIONS. 

51. Subje'ct to the other provisions contained 
. . . in, or referred to by, this 

r e1·petunl tnJUIIChOUS cJmptor a J1Cl"jletual in-
when ,...rautcd. . . ' . 

b JUnctwn may be granted 
to prevent the breach of an obligation existing in 
fnvonr of tho applicant, wheth01! express or im-
plied. · 

'When such obligat-ion urises ·f t·om contmct, the 
Court shall be guidccll>y the rules and provisions 
contained in chapter II of this .A.ct . 

'When snch obligation ar ises from au actunl m· 
threatened invasion by the <lefenchnt · of tho 
plaint iff' s right to, or enjoyment of, property, tho 
Court may grant n porpetunl injunction in tlte 
following cases (namely)-

( c~) where tlrc parties have expressly agreed in 
writing that, in ca ·e of such invasion, a pet·petunl 
injunctiou may be granted: 

(b) whc,·e there exis ts no standm·c1 for ascer­
taining t.hc actual damage caused by the invasion: 

(r,) where tho invnsion is such that pecuniary 
compensation would not afford adequate •·elic£ : 

(d) where it is probrtble that pecuniary com­
pcnsatiou ·cannot bo go t for tho iuvns i on: 

(e) whore tho injunction is uccc:sary to prevent 
a mul tiplicity of jullicial procec<)ings : 

(j) where the obligation arises from a trust. 

l llustm tions. 

(ct.) A. lets certain lmul to B, a.nd B agrees not to 
dig saud or g"wcl thereout. A. may obta in <Ln injunc­
t ion to restrain B from digging in violation of his 
agt·ecrucnt. . 

(b.) A., tho on·ncr of two adjoining lJOuse.,, lets ono 
to B :tnd aft<:!' I\ ard · lets the oth .,. to G. A. and C 
begin to make such alterations in tho house let t'o C 
:n will prc\'ent the crnn fo l."lnblc 011joymcnL of t.ho 
house let to B. U mn.y obtai n U·n inj ttnctipu to t'C· 
strain them from doiug so. 

· (c.) A lets cm·lai n a 1~•hlc lands to D for purposes 
of husba.ndry, but. without any ox pres: a"rcemcnl as 
to the modo of cu!Livation. Cont l'u·y t~ the moda 
of cnlt.ivation cuslom,.ry in t.Lo disti•ict., B threatens 
Lo sow the lnnds with seed inj111·iotLq thereto and 
r qui1·ing muuy yet•rs to eradicate. A may obh in 
an injunction to restrain D from sowin"' the ltmd in 
contravcnliou of his implied a"'rccmcnt t o usc them 
in a husb:,ucllike mannCI'. 

0 



(d.) A, B, and Care partners,. the partnership 
lJeiug determinable nt will. A threatens to do ~n 
act tending to tlte destruction of th~ partn~rshtp­
propert:y. Band C may, without sc~k~ng a. t!tssoln­
tion of tho partnership, obtain au IDJUUCttou to re­
strain A from doing the act. 

(o.) A, a Hindu widow in p~sses.~ion o~ Iter 
deceased husb.'\nd's property, comnnts. dcstruc~10n. of 

. the property without nny canso snfficwnt to Jt~sttfy 
her in so doing. The heir expectant mny obtnm an 
injunction to rcstmin her. 

(f.) A, B, nnd C are members .of an nndivi?ed 
Hindu fnmi!y. A cut.'! timber g1·owmg on the fn.wtly­
property, and threatens to destroy Jl~·rt of ~he 
£amily-l10use and to sell some of the fannl~-ut~ns1ls. 
Band C may obtain nu injnnction to restrnm bmt. 

(g.) A, the owner of certain houses in Cnlcutln, 
becomes insolvent. B buys them f1'0m the official 

. n.'!ilignee and cntors into possession. a persists i11 
trespassing on nnd da.mnging the houses, and B is 
the1-eby compelled, at considerable expense, to employ 
men to protect the possossion. B may obtain au 
injunction to rost1'1lin further act.s of tt:espass. 

(h.) The inhnbitnnis of a village claim a right of 
way over A's land.. In a snit ngn.inst several of them, 
.A obtain• n decla.rntory decree thnt his land is subject 
to no such right. Aftc1·wnrcls each of tho other 
villagers sues A for obstructing l1is alleged right of 
way over the ln.nd. .A may obtain nn injunction to 
reStll'ltin them. 

(i.) A, in an administ.mtion-snit to which acre­
clitor, B, is not a p;wt.y, obtains a decree for !.be 
administration of C's assets. B proceeds against C'a 
estate for his debt. A may obtain nn injunction to 
restrain B. 

(j.) A and B nt'O in possession of contiguous lamh 
nnd of the mine~ undot'nen.th them. A works his 

'mino so as l.o extoncl under D's mil)e nnd thren.tcus 
to romove certain pill!>rS which bolp to support B 's 
mine. B mny obtain nu injunct.iqu to restrain h.hn 
from so doing. · 

. (k:) A rings bells or mnkes some qtl1er nnneccssnry 
noise so ncar a house as t;o inierfere mn.icrinlly :md 
unroa.•on:~bly with tho phyHicnl comfort of t.ho oc­
cupier, B. B nt:oy obtain 1~11 injunction restmi11ing A 
from muking t.he noise. 

(l.) A. pollutes the air with smoke so us to intcr­
f?ro mni.Qrinlly with the pbysimtl comf01;t of l3 n.nd 
L, who cnl'l'y oil business in a ueighbou ring house. 
lJ and 0 muy obtain n,n injcmctiou to rest:rai11 the 
1•ollution. 

(fit.) A builds n. house with Ol>ves pt'Ojecring O\'er 
D's land. B may obtain n.n injunction t;o prevent A 
f1'011l so doiu~. 

(tt.) A inf1iuges B's patent. If the Court is satis­
fied that the patent is vn.lid n.ml hns been infringed, 
B IDilY obtnin nn iujunct.ion to restrn.iu the infringe­
mont. 

(o.) A pimte~ D's copyright. B may obt<l in nn 
injunction to resl;rain the pirney, unless the work of 
which copyright is chimed is libellous or obscene. 

(p.) A improperly uses tho tmdemn.rk of B. B 
mo.y obtain au injw1ction to rostraiu tho user pro­
vided that B's w;u of th~ trademark is honest. ' 

· (q.) I!l ~rder to sell his goods, A 11scs marks, labels 
or doacr1~t1ons so clo~ly resembli?g (.hos~ used by B 
us to be likely to decot\'O buyers mto th1nking that 
ther ~e n~to.nlly bny~g B'a goods. B mny obtn,in 
n n lDJilnction to l'O}Itraw tho user, pt'Ovided his own 
use of Ulo miU'ks, labels or descriptions be :w honest 
one. 
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(r.) A sells o.n article callecl "~Iexicn,n Balm," 
stating that it is compounded of divers rare essences, 
and bas sovet"Oign· medicinal qualities. B commences 
to sell a similn.r article to which he gives:\ name and 
desct"iption su?h ns ~o lend .IJeoplc into the belief that 
they m'O bnymg As M?x1cau Bnhn. A. sues B for 
au injunction to 1·cstra~u the sale.. B shows that 
A's Mexican Balm cous1sts of notlung but scented 
bono's lnrd. A's nso of his description is not an 
110~cst ono nnd he cannot obtain an injunction. · 

(s.) A. t1~1stee threatens a )lreuch of trust.. Hi8 

co-trustee~, if n.ny, should, and '·the beneficial owner'\.-' 
mny, obtain n.n injnuction to prevent the breach. 

(LJ Tbtl directors of a p~blic company are about 
to pay o. dividend out of capttal or borrowed money. 
.Any of the shareholders m<Ly obtain an injunction to 
restrain them. 

(u.) The directors of a fire and lifc-insurnnce 
commtny nrc about to engage in marine in sur:ulCes . 
Any" of tho shareholders may obtain an injunction to 
restro.in them. 

(v. ) A, an executor, througll misconduct or insol­
vency, is bringing the prope1·ty of the deceased into 
danger. 'l'ho Court may g1·ant nn injunct ion to res­
train him from getting in tho nsscts . 

(w.) A, a trndcsman, holds ont B as his partner 
a~uinst tho wish nml without the authority of D. B 

· may obtain an injunction to restrnin A fmm so doing, 

(:~!. ) A., a trustee for n; is n,bont to make ll.ll impru­
dent sn.lo of n, smnll pn,rt of the trust-property. B 
mn.y obtain an injunction to rcstra.in tile sale, even 
thou~h compensn.ti~n in money would Jm,·e afforded· 
him adequate relief. · 

(11·) A. ma.kcs a voluntary settlement of n.n estate 
on B ani! his chilclrcu. .L\ then coutracts lo soU the 
estate to C. B or nny of his children mn.y obtain an 
injunction to •·estmin the snlc. 

(:: .) In the course of A's cmployo•ent ns a vakil, 
qertnin papers bclou9u'g to bis client, B, como into 

.his possession. A t llrcatens to mnko t hese papers 
public, or to communica.te their contents to :•stmnger. 
B may obtain au injunction to rcst1·ni n A fl'Om so doing. 

(aa. ) A mortgages lands to B with the usual 
puwcr of sulc. C and D then recover judgments 
against .-1., 13 exercises the power and threatens to 
p•wt with tbc surplus-monies. As reg:wd. these, 
he is a trustee for A nutl i,hosc claiming under A.. C 
a.nd D mny t~.erofore obt!tiu n.n injunction to restrain · 
B from parting with the su rplus. 

(bu:) A is D's medicnl advisor. He demands money 
of B which B declines to pay. .A tbcu threatens to 
make known tLe clfect of B's communicn,i,ions to 
him us ,., patieut. 1'his is cont.mry to L\.'s duty, and 
B mny obtnin an injunction to t'Cstrn.in him from so 
<loin g. 

(cc. ) A, a ve1·y cminen(; mnn, writes lctto1·S on 
fnmily-topics to l:l. After !;be death of A and B, C, 
who is ll's residuary legatee, pt'Oposcs to make money 
by publishiug A's letters. D, who is A's oxccutor, 
hns n property in tho lo~tcrs, and can obtnin au in­
junction to rcstmin C from publi~h.iug them. 

(dcl.l A cart·i~s. on a mauufadory and B is his 
nssistu.nt. In !be course of his business, A imparts 
to B o. secret process of v~tluc. B after\Ynrds de­
mo.nds money of A., threatening, iu case of refnsal, 
to disclose tho process to C, a rivnl-mn.nufncturcr. 
A cn.u obt.ain au injunction to restrain B from dis­
closing the process as being a thing contrary to his 
duty. 
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52. ·when, to prevent the breach of an obl i­

llranclatoryinjunctions. gation, it is necessary to 
. . · compel the performance of 

:-er tam acts whiCh the Court is capable of enforc­
~n~, th~ Court may in its di scretion grant an 
l11Juncbon to prevent the breach complained of, 
and also to compel p m·formance of th e requisite 
ne ts. 

Illu.•trations. 
(a.) A., by new buildings, obstrucLs lights to the 

access and usc of v(hieh B bas acquired a right under 
~: ' ~h; lnd_inn Limitnticm ,_\ct Part IV. B may obtain an 

lnJUnchon not only to restt·ain A. from going on with 
the builclings. but also to pull down so much of them 
as obstructs B's lights. 

(u.) In the case l'ut ns illustrat ion (bb) to S•·ction 
5,1, the Cout•t may also order nil w ri tten communicn­
t10us mnde by D, as patient, to A., as physician, to 
be destroyed . 

(c. ) In the case put ns illustration (cc) t.o sect.ion 
51 , the Court may also order A.'s letters to be il es ­
troycd. 

(cl.) lu the cnscs put as illnstratious (p) , (q) 11nd 
(r) to sect ion 51, the Court may also oi·der the copies 
produced by piracy, and the trademarks, labels and 
descriptions improperly nsed, by A to bo destroyed. 

Injunction when rc· 53 . An injunction can-
fuocd. n ot he g mnted-

(n) to sta.y a judicial pt·oceediug pend ing at the 
institution of the suit in whicli the injuuction is 
soug ht., unless such restrain t is uec'essary to pre­
vent a mu.l t iplic ity of proceedings: 

(b) to stay p roceedi ngs in a Court. uperior to 
t hat from which the injuncl>ion is sough t : 

(c) to res t rain persons ft·om npplying to any 
legis lnt.ive b ody : 

(d) to in ter fe re with the public d uties o[ nu y 
depar tment o'f t he Go>ernmcnt o[ I mlia O l' the 
Local Govemment, or with th e sovereig n acts of 
a fo reig n Government : 

(e) to stay proceedings in any criminal matter: 
(f) to preven t the lu·each of au ngreemen t the 

p er fo rmance of which would not be specifically 
euforced : · 
. · (g) to prevent, on tho g round of nuisaucr, nn 
ad of which it is not reasoua hly clear t ha t it wi.ll 
be a nuisance : 

(h) to preven t a libel or ot.het· net, whethet· 
}JUnislmble by criminall:tw or not, which is not an 
·invasion of t he plnin t ift's right t o, or his enjoy­
m ent of, propet·ty, and is not inconsisten t wit h 
any contract made by t ho defendant witlt the 
p)aint.ifl', or with nny ;·poc ial du ty which the de­
femlan t owes to the plai n ti ft : 

(1') to prevent a con t inuing breach in which the 
applican t hns ncquicsceLl : . 

(.il when equn.lly efilcncious t·clief cau cm·toiuly 
be obtained by a ny other usual mode of proceed­
ill g, except in case of bl'each of t rus t : 

( !:) when the conduct of the applicant or his 
a "'en ts has been such as to disentitle him to the 
a~sist:wce of th e Court : 

(/) w here the npplicaut has no pet·soual in terest 
in the mn,tter. · 

· Jllusl?'o.lions. 
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(a. ) A. being B 's neighbour, a nd b:t,•ing no other 
1·clations wi th h im, threatens to publ ish a s tatement 
concc1·ning D which woul<lbepunisltable under cbn.pter 
X X [ of t he Indian Penal Code. 'fhe Court c:~.un ot 
,;rant an iujw1ct ion to rcst.raiu the publication, even · 
t 'bou<>h it mny be injurious to B 's property. 

(h~) A., being B'~ u~c<licnl. ndvi~er, t.lu·c~tons to 
publi: h D's comUlumcattOns wtth btm, showlllg that 

J3 hns led, an immornllife: B mny obmin an injunc­
tion to restrain the publicn.tion. 

(c.) A applies for 1111 injunction to restrnin B 
from working mines under A.'s land. It appears that 
B bns been working them with A's permission for 
eight years. The injunction should bo rcfnsed. 

(rl.) ,_\ seeks n.n injnnction to restrain his partner, 
B , from receiving the par tnership-debts and effects. 
It appears tbnt A. hncl improperly possessed himself 
o£ tho books of the firm and rcfnsecl B ~Wcess to them. 
'fbe Court will re fuse the injunction. 

(c.) A. manufactures and soils crucibles, designat­
ing them ns " p~ttcnt plumbago crucibles," though, 
iu fact, they have never been paten ted. B pirate.'! 
tho dcs ign :~.tion. A. cannot obtain n.n injunction to 
rcstmin the piracy. 

5'!. Notwithstanding section fifty-three, clause 
(f), where a contract com­

Injunction to pcrfonu }Jrises au affirmative agree­
negative agreement. 

men.t to do a certain net, 
coupled with a negative agreement expressed or 
implied not to do a certain ne t, the circumstnnco 
tha t the Court is unnble·to compel specific perform­
ance of the afilrmative agreement, shall not pre­
clude it f rom grnnting a n iJ?.juuction to perform 
the negative ng t·eement; provided thnt the appli­
cant has uot fa iled to perform the contract so far 
as it is binding on him. · 

Illus tration.~ . 
(a.) A. agrees to sell t'l B for rupees 1,000 tho 

good-will of a ccr tnin business unconnected with 
business-premises, and further ngrccs not to carry on 
that hnsiucss in Calcutta.. B pays A the rupees 1,000, 
bnt A carries on tho business in Cnlcntta. The Court 
cnm tat compel A to send his customers to B, but B 
may obtain an injunction rcstro,ining A. from carry­
ing on thu lmsiucss in Calcutta. 

(h.) A agrees to sell to D .the gootl-wi\1 of n busi­
ness. A then sets up a similar business close hy B's 
shop, and solicits his old customers to den.\ with him. 
This is contt-n.ry Lo ltis implic<l n.greemcnt, n.nd B may 
obtain an injunction to restrain A from solicit.ing the 
cnstomera, :mel from <loin;; any act whereby their 
g ood-will may be withdt~Lwn from B. 

(c.) A. ngrccs wi th B to sing fot· twelve months at 
B's theatre nud not to sing in pu!>lic elsewhere. B 
cn.nnot obtain specific pcr fo rmnucc of tltc ngrccment 
to s ing, bu t be is entitled to a u iujuncLion rest rain­
ing A ft.·om sing ing at nny other place of cntertn.in­
mcut. 

(d .) B ng t·ecs wiLh L\. that he will serve him faith­
full y for twelve moniJ.ts as :t c lerk. A is uot cut itlcLl 
to n. t!ccrce for specific per formance of this ngrccmcut. 
Bn t he is ent itled to un iujuu ction restraining D ft·om 
serving n r ival -house as clerk. 

(c.) A ngt·ces wi th D that, in consideration of 
rupees 1,000 to be p:•itl to him by n on a d"y fixed, 
l.to will not set up a certain business within n speci­
fied (Listn.nco. D foils to pay Lhc money. A cannot 
be rcs tt~•incxl from carrying ou t he business within 
tho specified dis tance. 

Numhm· uml 
ycnr. 

SC H EDULE. 

Subject. ~<:;, tent of 
repeal. 

VIII of 1859 Cmle of Civil Procedure .. . Scca. 15 aud 
. 192. 

XIV of 159\ Limitat,ion Act ... Sec. 15. 
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STATEMENT OF OBJECTS .AND REASONS. 

THE object of this Bill, which is intended as a supplement to tha _Code of C~vil Procedure, _a s 
revised and published in March 1875, is t{) define aud amend the law relatmg to spec1fic and preventive 
relief. 

2. Under the head of specific relief, it deals with suits for-
(a) the possASsion of specific property, moveable or immoveable, 
(b) the specific performance of agreements, 
(c) the rectification of instruments, 
(d) t-ho rescissiou of contracts, 
(e) the caucelJn,tion of instruments, · 
(f) decl nmtory decrees, and 
(g) the enforcement of public duties. 

3. Under the head of preventive relief, it treats of llerpetual injunctions. . 
4. The clmpter relatina to the recovery of possession of specific property embodies the English 

rules as to detinue, and the t~seful provision of the Iudian .Act, XIV of. 1859, secti?n 15, as to tl~e r ight 
of persons informally dispossessed of laud to recover possession by a summary sUit. Words have been 
introduced to show expressly that this provision does not apply to lands claimed to belong to Govern­
ment. This exemption in effect resulted from section 17 of .Act XIV of 1859. 

5. The matter of the chapter relating to specific pm·formanco is distributed under the following 
heads:-

(a) .AgreemP.uts which may be specifically enforced : 
(b) .Agreements which cnm10t be specifically en forced: 
(c) For whom agreements mrty be specifically enforced : 
(d) Of the discretion of the court : 
(o) For whom agreements may not be specifically enforced : 
(f) For whom agreements mrty not be specifically enforced, ex.::ept with a variation: 
(g) .Against whom agreements may be specifically enforced : 
(h) Against whom agreements may not be specifically enforced : 
(i) The effect of dismissing a suit for specific performance. 

It attempts to codify the English law on this subject with the following modifications :-
6. Subject to the negative ,rules afterwards set forth in this chapter, the Bill empowers the Courts 

to decree specific performance of any agreement when the parties hM•e expressly agreed in writing t lmt 
specific perEol"lllnnce thereof may be required by eitl1er of them, or that damages shall not be cousiderecl 
adequate relief. 'l'his'novel provision, taken from tl1e New York Civ.il Code, is one of tlw means by 
which the BiU proposes to extend a useful jurisdiction, one, it may be remtw!iecl, peculiarly adapted to 
India, where the alternative remedy for ft breach of .contract, tltrtt, nnmely, of clltmages, is, owing to the 
poverty of the bulk _of the population and the difficulty of executing money-decrees, often so utterly · 
nugatory. 

7. Iu England it lms more tlmu once been ruled that the Court of Chn,ucery willuot compel tho 
performa,nce of a continuous duty extoudiug over 1nauy yen,1:s. 'l'he Bill renders this doctrine more 
precise by declaring that an agreement, the performance of which uece;;snrily involves the performance 
of continuous dut,ies over n long01· period than five years from its date, shall not be fipecifically enforced. 
Whether tl[is is the best limit of time, will be a point for consideration before the Bill is passed. 

8. With regard to specific perform~uce of contracts to execute buildings or to cultivate lands, 
the Bill is intended to express the present law. 

9, The rules ns to when a contract for the sale of a married woman's esta.te will be spocificrtlly 
enforced m·o iu Bngland excessively complicrtted. 'l'he Bill rnulws no distinction in her case, and thus 
recognizes the principle embodied in the Iudiau Succession Act, section 4, rtml Act III of 18i4. 

10. In England a voluutary settlement of personal chattels is binding on the settlor and cannot 
b& defeated by n subsequent sale. But it is oLher11 ise in the cnse o.f freeholds, copy holds and leaseholds, 
and specific performance of tL subsequent agreement to sell land may be enforced rtgaiust the voluntary 
settlor and the parties claiming under the settlement. The Bill does not recognize this distinction 
(which is due to an artificial const,ruction of 27 Eliz., c. 4), and treats laud, in this respect, as if it were 
moveable property. 

11. Tbe absence in India of any enactments resemblin"" the Statute of Frauds, sections 1, 3, 4 and 
17 renders it , unnecessary to emhody in the Bill the intric'L~ rnles of the Court of Chancery as to when 
11 parol agreement relating to laud will, and when it will not, be spccilicaJly euforccd. 

12. It seemR impossible to elicit a consistent doctrine from the ]~nglish clecisions as to the rights of 
a purchl)8er ~r lessee to specific porformn.uce wi th abatement or compensation when the title of the 
person agrccmg to sell or lease is de[cctive. 'J~he Bill l1Lys down that only in ono cnse can such relief be 
gru.nted! namely, wl1ere ~he part of the ugreoment which mu~t bo !9ft unperformed bears only a smtLII 
proport101_1 to tho whole m value and admits of compensation in money. 'l'his will r0licve the Courts 
f~om t~e exercise of o. lluty which, in mauy cases, must be more a mtittor of guesswork than of judicial 
discretion. • . 

13. The right to enforce a contract specifically may, in Engbnd, be lost by delay in resorting to 
the .Cou1·t, a~d a l~rbre mass ~f .cases exists relating to this <loctriu~. '!'he Bill coutaius no rules 01! the 
subJect, for 111 India the prov1s1on of the Limitation Act (IX of 1871), schedule II, No. 113, that suits 
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for specific performance must be brought within three years from the day on which the plai?~iff _has 
notice that pe~formance is refused, renders tho doctrine of laches inapplicable to this kind of bt1gat10n. 
See 2 Mad. R1gh Court Rep. 1B, 270. 

14. It seems to he erroneously supposed by some of the Mofussil Judges that, when a contract _is 
proved, the g•·ant of a decree for its specific performance is a matter of course. Care has been taken m 
ti:Us chapter to show distinctly that the grant of such decrees is purely within the sound discretion of the 
Court. 

15. As in this country all remedies on an agreement can be granted by one and the same Court, 
it is conceived that only one suit should lie on account of its non-performance. It bas on this account 
been provided in section 28 that if a suit for specific performance is dismissed, no other suit shall be 

\_, brought on tho saiue agreement. . 

16. Chapter III, as to the rectification of instruments, chapter IV, as to the-rescission of contracts, 
and chapter V, as to the cancellation of instruments, require no special notice. They are taken, with 11 

few verbal changes, from the New York Civil Cocle, and represent substantially tho law on these fiubjects 
administered by English Courts of Equity. 

17. Chapter VI, as to declaratory decrees, is intended to take the place of Act VIII of 1859, 
section 15, and differs frolil the English law on the subject principally in authorising the Court to make 
declarations of future rights, provided only that such rights are vested. In the absence of snch a 
jurisdiction, it would seem to be necessary to authorise suits to perpetuate testimony, and there m·e 
obvious reasons why such suits should not be allowed in India. 

18. Chapter VII deals with the subject of mandamus, aud applies only to the Presidency Hi"lr 
Courts. Care has been taken to exempt from orders under this chapter tho Secretary of State in Cou~1-
cil, the Government of India, aud the Local Governments. . . 

19. In Part III are contained some general rules ns to wlteu perpetuoJ injunctions will, and when 
they will not, he grantecl. 'rho chief mollifications of the present law wqich the Bill proposes to make 
are as follows :-

20. By tho Bill, the Courts are expressly given powet' to gmnt injunctions t<> do substantive 
acts, when such injunctions arrr necessary to prevent the breach of an obligation. In :E:no-Jand, the same 
thing is partially effected by the incli.J:ect method of making orders, called mandatory inj~nctions to re-
frain from leaving a thing undone. ' 

21. Under the Bill, au injunction to restrain a partner may be obtained without seeking a di-s­
solution of the partnership, even when the partnership is determinable at will. In Engl:md the rule on 
this subject is still unsettled. 

22. In Engl:md a married executrix will, as a r·ulo, be restrained h·om getting· in the assets iE het· 
husband be out of the jm·isdiction, or a lunatic. Tlte reason is that the husband, and ho alone is liable 
for. a devastavit comm~tte.cl ~:>: his wife. T~e Indian. Successio~ Act, sec~i.o~ts 4 and 275, appears to 
reheve husbn ud · of th1s habthty, and ~he B1ll accordmgly con~ams no provision on the subject. 

23. H is l1.ardly necess.ary to obse:ve that, in a cou_n~ry whore law and equity are administered 
by the same Com·&s, the subJect of stayrng legal proceedmgs need not be dealt with. at much len,.,.th. 
'.rhe provisions of the Bill relating to this mnttet· are contained in sec~ion 56, clause (e) illustra~ion 
(m), and in section 57, clauses (a) and {b), which relate to injunctions necessary ~o prev~ut a mul t i-

____:olicitv...oL•,•*-
____,- 24. Ir, may, in conclusiou, be remarked. that mos~li!any illustrations con~aincd 111 the BiH 

ara tnkeu from &he English Equity Reports.· 

_, . Suu.A, } 
The 25/h Or.!obm· 1875. 

Vl .··- i2 

(Signed) A. HonuousE. 

Wlll'rLEY STOKES, 

Sec1·etcvry to the GCiVommeilt of ludia. 


