
-., .. ...... 56 

THE 

§ nb lis Itt d bJl ~nth oritn • .. 
THURSDAY, 20r~ :MARCH 1879. 

&" Separate pagi11g is give1~ to . this Part, in o1·de1· that it n.cty bo file cl as a seprt·rato co1npilation. 

PART VI· 

BILLS OF THE GOVERNMENT OF INDIA· 
LEGISLATIVE DEPARTMENT. 

The following Report of the Select Committee on the Bill to consolidate nnd amend the law relating 
to Railways in India was presented to the Council of the GoYcrnor Genernl of India for the purpose of ' 
making Laws and .l:tegulations on the 20th February, 1879:-

REPORT. 

WE, the undersigned Members of the Select Committee to wl1ich tl1e Bill to consolidate and amencl 
the law relating to Railways in India was refetTed, have considered the papers noted in the annexed list ;.i 
we have also had the advantage of receiving through our Hon'blc colleague, Sir Andrew Clarke, many. 
valuable suggestions from the members of the Railway Conference recently assembled at Calcutta, and 
we now submit our final report. 

. 2. We have re-distributed the sections contained in the first chapter.· of t.he Bill No. II in what. 
appears to us a more convenient way; and in the remarks which we are about to »Ubmit, we shall follow 
the order of the new arrangement. 

3. The definition of "Railway," it will be observed, has been to some cxtenl rccru;t, but the only· 
substantial·changes made in it are-

1st.-That, by the omission of all reference to the Government or Companies, it is now made to 
comprise railway:; owned a.nd worked by private persons or Native Stat(;$; 

!l?ndly.-That, by the substitution of the words "ve~sels and rafts " for "fet1'y-boat:;," tite flotillas 
worked in connection with Railways will be treated as a part of such Railways; · 

81·dly.-That section 4 (giving the right to run locomotives) has been cxtcn•Jed to Railways nuder 
construction, aad section 52 (empowering the Government to require a ~ine to be fenced) has 
been included in the provi.~ions of the Bill applicable to Uailways m~d.cr construction and to 
Railways not used for the public conveyance· of passengers and goods. 

4. We have enlarged the definition of" Railway-servant," so as to include iu certain :;ections thq 
employes of Railway-contractors. · 

5. We have substituted for the definition of" Magistrate" a !Jection (50) directly providing that 
offences against the Act shaU not be tried by any Magistrate infer~or ton Magistrate of the secon~. 

6: V{e_ fi.ave introduced a ·section (5) providing that no ~~il~ay sl1all be opened for traffic until it 
has been inspected an4 passed by a Government officer. This IS.ln accordance with the law in England 
and with the practice that has hitherto 'prevailed in this c9untry. 
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'l. In section 6 we propose ' t'O -•naintain the tim; allowed by the present lp.w. for r~podrtin~ 
'd ·'<".., · · f · d t 1s reqUire ace! ents, and have. somewhat enlarg<!d 1;he class of cMes in which a report o an acct en · · 

8. We have, at Lhe suggestion of the members of the lta.ilway Conference, omitted certai~ 
headings from the list of subjects on wliich the Railway-Administration was by Bill No. II .. emti?w~re 
to make general rules, and so altered the wording of the section (now section S) as to render tt 0 Iga ory 
on the Railway-Administration to make rules on the remaining subjects . 

. 9. On furtlter considering the questio~ o( the liability of carriers by Railwa:r f?r loss o: dama~r tf 
?rdmary goods, as distinguished from goods for which a special insurance-rate, :u' 1t IS sometime~ ~a ffi • 
lS chargeable, we are of opinion that no mere adaptation of section 7 of the Railway and Cana . ra c 
Act, 1854, such as is proposed in para!rraph 7 of our former report, will suffice to put the law mto as 
clear and simple a form as is desirable~ The amendment we propose in section 10 will be. found w~ell 
the entire law bearing on the point is looked to, to be, except in one particul~r to whiCh we 5 a . 
presently advert, an amendment in }>oint of form only ; but it is nevertheless desirable that we should 
explain it in some det.a.il. 

10. The law now governing the liability of Railway Companies in India in ~'!ch cases has recent/f./ 
come under th~ consideration of tl1e High Court at Bombay in the case ?f J(uvarJt. Toolsee Da~s v. T!Le 
Great Indian Peninsula Railway Company. It has to be collected 'Y~~~ some pa~ns fr~m sectwns l<Jl, 
152 ~nd 161 of the Indian Contract Act, which treat of the respons~bihty of ba~ees m general, t!le 
Ca.rners Act of 1865, which treats of the responsibility of common earners, and sectwn 11 of the Rml-
way Act of 1854. · • · 

By these enactments it was intended to provide* that a Railway Company should be liable for los~ 
* . of, or damage to, ordinary goods o~ly when such loss or damage arose 

th ~ee as regards ~be Railway Act, from the nealect or misconduct of 1ts servants; and, further, that no 
of ~heUC~ie~! ~c?~~~~ ll!ld Reasons Company sl~ould by any special contract be able to .relieve its~lf of 
· · ' liability in such cases. But, though the Bombay High Court, 1D the 

case just referred to held that the effect of these enactments when taken together was, at all events as 
regards the main p~int, in accordance with the intention of the framers, it arrive~ at t_his conclusion only 
after a discussion which makes it clear that some simplification in point of form IS desu·able. 

11. What we now propose is to remove contracts to can·y by Railway altogether from the opera­
tion of the Carriers Act of 1865 and to frame the section of this Bill regarding them in such a m.anner 
that the whole law will be found in that section and the provisions of the Contract Act relatmg to 
bailments. 

Under sections 151 and 152 of the Contract Act, can-iers by Railway will be bound to take the 
same care of the goods entrusted to them as a prudent man would take of his own; and where they take 
such care, they will not be liable for any loss or damage that may occur. 

Under section 10 of the ~ill, they will be prohibited, as a rule, from freeing themselves by any spe­
cial contract from the obligation thus imposed upon them. . . 

12. So far the law will be in strict accordance with the existing law or what the existing law was 
intended to be; but h.ere we have introduced an alteration of some, though not of very great, importance 
by excepting from the general rule prohibiting special contracts such contracts in writing as may be in 
a form approved of by the Governor General in Council, and may be signed by the consignor. 

·It will be observed that this exception corresponds to the proviso regarding special contrl).Cts in 
section 7 of the Railway and Canal Traffic Act, 1854, with this difference that, while the latter Act 
provides that the special contract shall be effectual and relieve the Company only; if it is held by the 
Court to be reasonable, thus leaving the validity of the contract to be determined ex post facto, om· 
exception makes the contract good, if in a form to be approved beforehand, and thus avoids the uncer­
tainty which, owing to the different views that may be .taken by different Judges as to the reasonableness 
of a. contract, frequently attaches to such transactions in England. . . · 

. 13. It need hardly be said that contracts ~oing to relieve absolutely from !~ability for neglect or 
JDlSCondqct would usually be held unreasonable m England; but there are cases m which it has been 
held t~at. ~ carrier by Railway ma1 reasom~bly exempt himself, ~t least condition~lly or partia.Ily, from 
such l1ability as, e.g., where he sttpulates that he shall not be liable unless r. claim is made within a 
certain timE~ after the loss or damage has occurred,1 or where he is willing to carry subject to the ordi­
J1ary liability at a fair rate, but offers as an alternative to carry free from all liability at a lower rate 2 f/1 
wh~re he exempts hims~lf only f~om liability ~or damage a~ing from loss of market caused by del~y. '-1 
1t IS to meet cases of this sort that the exceptiOn has been wt~oduced. · . . 

1:4· Ou~ attentio~ havil!g be~n directed since the submissi?n of ouv previous report to the danger 
to wh~cb earners 9J' Ra1lway lD th11 country are exposed of havmg fraudulent claims brought against 
them m respect o~lnable property of small bulk alleged to l1ave been lost in transit (a point dwelt on 

Simons v. '1'1&6 Great W. Railway 06., 18 C. B. 805. 
, 2 8&rum. v. 'l'he Great W. Railtmy Co., 18 C. B. 805. Per .BlackDurn and Crompton. JJ., in Peek v-. 'l'l&e N. Staffordal&i.l·e 

llaUitlGfl Co., 32 L. J. Q B. at pages 251 and 257. Per Cockburn, C. J., 1111d Crompton J. in .d'llday v Great W: RailtcaJI· 
Co., ML. J. Q. B. at page 6. Per Kelly, C. B., in RootJ• v. N. B. Railuay Co., Law Rei 2 Ex. atp. 178. • • 

a Lor~h. Midland RailiiXJ/1 Co., Law Rep. 2 C. P. 339. 
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at. some length by the Selc~t Committ~c in t~e Act of 1854), we ~av.e deeme~ it well to omit the limit­
atiOn of Rs. 100 which we mtroduced mto Brll No. II. and to re!!;urre (sectron 11) that such property 
.shall (as at pre;ent) be declared in all cases, whatever be its value~ l'~~ 

15. The only other points which it is necessary to mention iri connection with this portion of the 
Bill are that we have struck out the second sentence of section 5 of the Bill No. II, which was intended · 
to relieve the Government or the Company in certain cases from liability·for loss or damage to luggage 

. occasioned otherwise than by the neglect or default of a Railway-officer, but which is obviously unneces- , 
sary now tha~ it is made clear that t~e carrier is in all cases so relieved; and that we have embodied in 
section .13 the provision of the Carriers Act of 1865, by which the onus of showing in what way the loss 

, or damage was occasioned is thrown upon the· carrier. 

. 16. We haYe (section 14) enlarged th~ power. of sellinrr 'property left in the hands of the Railway­
. Administration with charges for conveyance, demurrage/' &c., due upon it by empowering the Ad· 
· ministration- . . . · 

(<.t) to sell such property at once if it is perishable, and .. 

(b) to sell the whole of it if they think fit instead of only such portion as may be sufficient to 
defray their charges. 

. This· last power is, we understand, indispensable, as otherwise. the Ra~~ay-Administra.tion will be 
· liable in certain st.1tes of the market to have its premises incu~bered with unclaimed goods. · 

17. We ha~e added. to chapter IV a sectio~f (20) empowering Railway-servants to remove from 
·railway-carriages and from the railway-premises persons suffering from infectious diseases. . 

18. We have, chiefly at the instance of the members of the Railway Conference, enhanced or 
.reduced several of the penalties imposed by chapter V. 

19. We have modified the restrictions on smoking by omitting in section 32 of the present Bill the 
· words of section 6 of Act XVIII of 1854 which made it an offence to smoke on the Railway-premises. 

20. We have, in section 4.0, imposed a penalty for needlessly interfering with the means of com­
munication. between the guard and the engine-driver or passengers. 

· 21. We have, at the instance of many of the authorities consulted, extended to girls section 44, 
which provides for the case of children throwing stones at a tmin or tampering with the parmanent-way. 

· There being, however, no legal penalty suitable for the case of girls under seven years of age, we have. 
been compelled to content ourselves with holding their parents or g11ardian liable. As regards the lia­
bility of the parent or guardian, we have, on further cosideration, deemed it better to req_uire him to 

. enter into a bond binding himself to prevent his child repeating the offence, instead of subjecting him 
in the first instance to a penalty· for an act of misconduct on the part of the child which he might have 
had ·no reason to foresee. 

22. We have, in section 50, provided that a person committing an offence against the Act or the 
rules made under it may be tried in any place which the Local Government may appoint, as well as in 

. any place in which he may now be ·tried for such offence. This, it has been represented to us, is 
necessary to meet cases where the Court which would ordinarily have jurisdiction is at a distance from 
the line, and there is another Court on the line which can be more easily reached. 

23. We ha.ve added a section (54) to the Bill empowering the Governor General in Council to 
extend the whole or any portion of it to tramways worked by steam. 

24. We have added in the second schedule:-

in clause (g), "Government-stamps :" 
in clause (j), "other works of art:" 
in clause (Jc), " marble:" 
in clause (p), "sandalwood-oil:" 
in clause (q), "scien.tific instruments." 

25. We have made numerous other additions and amendments, but they arc of so 'trifling a descrip­
tion that we deem it unnecessary to specify them. 

26. The Bill No. II arid report of S('lect Committee thereon have been published in English in all 
the local Gazettes except those for Bengal, Assam and R{.jputana. Publication of the Bill and report 
in the ''ernacular has been reported only by the Governments of the North-Western Provinces and Oudli 

. and of the Panjab; we do not consider:> that the changes n~nv made are such a.'l to render republie;ation 
necessary, especially .as most of these changes have met w1th the approval of the members of the Railway 

·· Conference; and we accordingly re_commend that the .Bill as amended be passed. 

. Tlte f!6th Feb2'.11.a1'y, 1879. 

iLA,RKE. 
WHITLEY STOKES. 

F.R.COCK~ . 
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1. LIST OF PAPERS. 
,;.. .. 
~:'t · , . . 

From J. G. W. Sykes, Esq., Advocate, High Court, North-Western Provinces, dated· 9th Atigust 
1878. . 

Memorandum b.Y PubliC' Works Department," N:o. -~870R, dated 20th Septem~er, 1878, and 
enclosure. 

From Secretary to Chief Commissi~ner,. :M.ysorc, No~ .509.1:-SJ, dnted 3rd October, 1878. 
, Secretary for Birar, to Resident, Haidarab.ld,.No. 7B, dated 7th October, 1878. 

Ditto, ditto, . . · No. SB, dated 9th October, 1878, and enclosures. _ 
, Officiating Secreta-ry to _ CI~ief Colnmis.sio~er; Ccntrai Provinces, No. 4315___:195, cbted 12th 

October, 1878. · 
, Secretary to Chief Commissioner, Assam, :No. 1965, dated 29th October, 1878. · 
, Secretary, Bombay Association, dated 16th November, 1878, and enclosur~. 
, Under Secretary to Government, Bombay, No. 6606, dated 18th November, 1878, aucl en~ 0 . 

closure. 
, Secretary to Chief Commissioner, British Burma, No. 3576-593, dated 28th December, 1878, 

and enclosut·e. . 
, Chief Commissioner, Ajmer, and Merwara., Nq. 17, dated 3n1 January, 1879, . 
, Under Secretary to Govemment, Bombay, No. 188, dated lith January, 1879, and enclosure. 
, Acting Chief Secretary to Government, Madras, No. 2590, dated 21 st December, 1878, and-

enclosures. 
, Secretary to Government, North-V{cstern Proviaces and Oudh, No. ll<J, datec1 15th January; 

1879, and enclosures. ·" 

. . ....... , 

Ditto, . ditto, No. 170, dated 22nd January, . 
1879, and enclosures. 

D. FI1'ZPATRICK, 
Sec1·etrt?'Y to the Government of .Tnditt .. 

BOXDA\": l'IIUITJII) AT TJU: GOVBR.Jilllltl'l Cllln'll.U. l'lllll!.i. 
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