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THURSDAY, 13TH MARCH 1879. 

t;{jT Sepa1·ate paying is given to this Pa1•t, i1t ord1w that it 1nay b.e filed c's a sepa1·ate compilat·ion. 

PART VI· 

BILLS OF THE GOVERNMENT OF INDIA· 
LEGISLATIVE DEPAR~MENT. 

'rho following Bill was introduced into the 
Council of the Governor General of India for the 
purpose of making Laws and Regulations on the 
5th March, 1879, and was referrecl to a Select 
Committee:---' 

No. 4 of1879. 

A Bill to wnend the P1·esicwncy Banlcs Act, 1876. 

W HEREAB it is ex:pedient to amend the Presi­

Preamble. 
dency Banks Act, 1876, 
in manner hereina.fter 

p.ppearing; It is hereby enacted as follows:-

I. 'fli.is Act mo.y be mtllecl "The Presidency 
Banks Act, 1879 ;" and 
it shall come .into force 
on the first day of May, 

Short title. ' 
Commencement. 

1879. 

2. To the first clause of section 28 of. the Pre­
sidency Ba.nks Act, 1876, 

Amend~ent of Act XI of the followin[f proviso 
· !.' 1876, sect10n 28. h ll b dd h . · s a . e a ec , t at 1s to 

say: 

"Provided that no' person shall be chosen to be 
President or Vice-President twice in succession." 

3. In the same Act, ~ection. 34, before the 
. words ''no Khazanchi," 

Amendmontof sect10n 34 the words "w'th t; th 
of same Act. . I . ou e 

preVJons sanct10n of the 
Board" shall be inserted .. 

4. In the same Act, section 36, cl;mse (a), 
sub-clause (4), after the 

Amentlmcnt" of section 'vords "municipa-l body," 
36. ' the wot·ds "or any body 

vr.-16 

of Commissioners for making improvements iu 
o.ny port or of trustees of any port" shall be iu­
sel'ted. 

In the same section, the words "in the case 
of the Bank of Mudras" shall be omitted in both -
the places in which they occur. 

In the same section, after clr.use tm), the fol­
lowing clause shall be inserted, that is to say, 
"(mm) the borrowing of money in India for the 
purposes of the Bank's business and the giving 
of security for money so borrowed by pledging 
assets or otherwise." ' 

5. In section 37 of the same Act, for clause 
. (d), the following shall 

37~endment of aectlon be substituted, that is to 
say, 

I 

"(d) Nor shall they (except upon the security 
l!lentioned in section 36, pa.ragraah a, Nos. 1 to 5 
inclusive) 

discount bills for any individual or partnership­
firm for an amou11t exceeding in the whole at 
any one time such sum as may be prescribed by 
the bye-laws for the time being in force, or 

lend or advance in any way to any individual 
or partnership-firm an amount exceeding in the 
whole at any one time such sum as may be so 
preseribed!' 

6. In section 63 of the same Act, clause (a), 
. for the words « lent by 

Amendment of seot1on discount of bills or other·· 
63. · wise to," the words "lent 
to or for which bills may be discounted for" shall 
be substituted. 
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ST.A.TEt.'lENT OF OBJEC'J.'S AND REASONS. 

1 Th · · f · · · · d bt 1 · h h s been expressed as to . e necess1ty or tlus B1ll has :msen ch1efly from a ou w nc u 
whether the Presidency-banks have power under the Presidency Banks A.ct, 1876, to bonow mone.Y 
for ~he purposes of their business by pledging assets .or otherwise. 'l'he need of such a power ll:l 

ObVlOUS. 

. As observed in a memorial recently submitted to the Governor General in Council by the ban.ks, · 
<<it .is an ordinary incident of banking-business to obtain funds for temporary Pl;lrpose.s by pledgmg 
a-ssets. If banks are prohibited from raising money by pledge of assets when occas10n .ar1ses, they may, -

· on a sudden requisition for cash, be obli.,.ed to make forced sales of property at a disadvantage ; and 
this applies with great force to the Presidency-banks of India whose action in forcing Government or 
other secUJ·ities on the market might cause a public panic." 

The power required will 'be conferred by a new clause which the Bill (in the last clause of section 
4) proposes to add to section 36 of the Act; but it is limited to borrowing in India, because, so long ar · 
the Government balances are in the custody of the Presidency-banks, it is not ~onsidered_expedient th~t 
the banks should engage in foreign exchanaes or have tM power of creatmg a fore1gn agency m · 
England, which would be the necessary results ~f conceding a power to bon·ow out of India. 

2. The other sections of the. Bill provide f01: certain minor amendments of the Act which it has 
been thought desirable to take this opportunity of making. 

Section 2 provides tlmt no person shall be, in two successive years, chosen as President or Vice­
President of a Presidency-bank. 

3. Section 3, which admits of a khazanchi, cashier or shroff at the principal office of a bank 
engaging in business with the previous sanction of the Board, has been introduced at the instance of the 
Bank of Bengal, who represent that the absolute prohibition contained in the present law makes it 
difficult to secure the services of a suitable person, and that the necessity for any such absolute prohi­
bition has ceased to exist, now that the khazanchi has no longer any concern with the discount business 
in Native Bills, and is, in fact, a mere cashier. 

4. Lastly! clauses have been added to clear up nn am]:>iguity which, in the opinion of Counsel, 
attaches to sect10n 37, clause (d), and section 63, clause (a), of the A.ct; to include in the securities on 
which loans may be made, and in which the banks may invest, debentures and other securities issued by 
the Port Trus~s under Acts of the Indian legislatures, and to concede to the Banks of Bengal and Born bay 
the .pow~r a.Iready posse~sed by the ~auk of ~adras of drawing and dealing in negotiable instruments, 

. and 1ssmng bank-post-b1lls and letters of credit, payable in Ceylon. 

Oa.lcutla, the 4th Mwrch 1879. 
(Signed) J. STRACHEY. 

D. FITZPATRICK, 
Secy. to the Go·ut. of Inclf<l. 
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[Published with the "Bornbay Govem1nent Gazette" on the 13th March 1879.] 

PART VI. 

BILLS OF THE GOVERNMENT OF INDIA. 
LEGISLATIVE DEPARTMENT-

'rhe following further Report of a Se~ect Committee, together with the Bill as· settled by them, 
was presented to the Council of the Governor General of India ;for the purpose of making Laws and 
\'q,egulations on the 19th of February, 187~ :-

WE, the undersigned Members of_ the Select Committee to which the Bill to define and amend 
the law relating to Pro-

:From Secretary to Chief Commissioner, ~Iysorc, No. 3193--4 J, cl .. ted 2Gth -Tuly, 1878. missory Notes Bills of 
, Acting Under Secretary to Government of Bombay\ No. 4405, dntccl30th July, ISiS. E h a' Ch 

Assistant Secretary to Chief Commissioner, Ccutm Provinces, No. 3012-147, datecl XC ange an eques 
" 31st July, 1878. was referred, have con-
" Officiating Chief Commissioner, Ajmer :md ~l:crw{<rJ.', No. 500, datoc15th August, 1878, sidered the Bill and the 

aud enclosure. . papers noted . th 
, Under Secretary tc Government of Bengal, No. 1745, elated 13th August, 1S7S. ~ · ill e mar-

Acting Under Secretary to Government, Bombay, No. ·4792, dated lith August, 1878, gm, and have the honour 
and enclosures. to present this further 

Secretary to Chief Commissioner, Mysorc, No. 3765-G, dated 15th August, 1878, and R t 
enclosure. · epor · 

Secrct:>ry to Government, North-Western Provinces and Ottdh, No. 626 A, dated 2. We have carefully 
2·1th August , 1878, and enclosures. ·a d th 

Junior Secretary to Chief Commissioner, British Burma, No. 1440-51, dated 28th consr ere e argu-
" September, lS7S, and enclosures. ments · urged on the 
, U ntlcr Secretary to Government, Bombay, No. 65i0, dntccll5th November, 1878, and one side by the learned 

enclosure. Chief J t" f B l Note by Sir Rich:ml Garth, Chief Justice, High Court, Calcutta, dated 21st November, us ICe 0 engn. 
ISiS. and the Bank of Bengal 

Remarks on the abo~e note by A. Ph~llips,_ Esq., dated 30th November, 1878. ~ for the immediate· appli-
. From Secretary to Government, PanJab, No. 440·1, dated 23rtl December, l818, nnd cnclo. cation of the measure 

surcs. 
, Government of Bengal, No. 2G0-24 M, datetl l st February, 187!1, nnd enclosures. in its entirety to hundis, 
, Goverwnent of Bombay, No. 838, tlatccl6th February, 187!1, and enclosures. and, on the other side, 

by the Government of 
the Panj t1b for the total exclusion of hundis fr·om.any part of the measure. We have come to the 
conclusion that the Bill should in this respect be left substlLntially as it stands. Admitting with 
the Chief Justice that one main principle of Indian codification is to reconcile and assimilate, as far as 
possible, the Native and European law on each subject, we would point out that this principle must be 
applied so as to produce as little ~riction as possible, and w~ feel assured th~t any sudden abolition of 
the numerous local usages (there IS no general custom) as to hundis, uncertmn and undefined as they 
often are, would cause much and justifiable dissatisfaction amoug Native bankers and merchants in 
certaiu parts of the country. But we believe that the effect of the Bill, if passed with a saving of the 
Joca.l :usages iu question, will be, uot as the Chief J nstice fears, to_ stereotype and perpetuat~ these 
usao-es, but to indttce the Native mercantile community gradually to discard them for the correspoudino-
1·ul~ contained in the Bill. 'l'he desirable uniformity of mercantile usage will thus be brought abo~ 
without any risk of causing hm·dship to Native bankers and merchants. How long this change will 
tnke it is of course impossible to prophesy. But the Bank of Bengal has supplied evidence that bhe 
Native usages as t-o negotiable paper have of recent years been greatly changing, and that the tendency 
is to assimilate them more and more to the European custom. 

3. We do not share the apprehension of the Bank of Bengal that the recognition of Native 
usages would result in large withdra,val of European capital from operations in Native bills. For in this 
respect the Bill simply states the law as it stands. Snch usages are now and have always been recoa­
nized by our Courts in all parts of India:* but the Bank itself admits that, for upwards of seventy 

, years, its business in hu!ldis has invariably been conducted according to the same laws and usages ns · 
) apply to European bills, and that with one exception {the alleged duty of the holder of a dishonoured 

hundl to exhaust the acceptor before having recourse to the drawer or endorser) Natives have made no 
difficulty about conforming to the Bank's requirements. It is, we understand, the practice of the 
Bank and, probably, of other large European purchasers of hundis to notify that they will not be bound 
by any local usage which contravenes the English law as to bills of exchange. Though the Bill 
should pass in its present form, this practice will remain legal and unaffected. It operates of course 
to bind only the seller to waive a defence which he might otherwise have made. But the other par­
ties to the hund1 are practically precluded from setting up any such usage by the knowledge that if 
they did so their credit would be destroyed by refusal of the Bank to buy hundls on which th~:~ir names 
appear. · 

• See, for example, 1 Snth. W. R. 75 : 2 ibid. 214: 6 ibid. 301 : 2 Hyde 259 : 3 Ben~. A. C. 19S: 7 Beng. 275 ,289, 4.'U, 6&7, 
g Bong. Appendix L: 2 Sevestre 621, n.: N. W. P. 1868, p. 268: Perry 296:6 Bomb. 0. C. J. 24:7 Bomb. 0. C. J. 13i,140• 
12 Bomb. 113. . 

VJ-l6 a 
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, f part of the Bill would 

4. To.exclude tot-ally (as the Panjab Government propose) hundts rom any b bl result in with-
be to render the proposed legislation to a great extent inoperative, a~d would PJ0 ~I Y ilia is becoming 
drawal of the Bill. Considering the fact that the carrying on of ·the mternal tr~ e t b -~ in the English 
more and more dependent on English capital, and that the use in the Mufassa. 0 ~ s dient We 
form is therefore largely increasing, we think that such withdrawal would be highjr m~xpe the North­
are supported in this opinion by the fact that the Local Governme~ts of Bengal, om ay £ Commerce 
Western Provinces and Ajmer have all reported in favour of the Bill; that the Chamb~rs . 0 have done 
at Calcutta, Madras, and Bombay, the Bank of Bombay, and the C~lcutta Trades Asso?~at!On!th which it 
the same; and that the Directors of the Bank of Bengal bear testimony as to the ability Wl 

was framed by Mr. Phillips. 

5. Turning now ~ the details of the Bill, we have, in the fi;st place, expressly sav~d the l!fJ0v~~ 
sions of the Indian Paper Currency Act, 1::!71, section 21, which prohibits the issue o! private bi 8 

notes payable to bearer on demand. r,-

6. We have struck out from section 16 the words "the whole or any part of," as they migh~- ­
have been taken to imply that there may be a special indorsement expressly directing payment of par~ 
of the amount mentioned in the instrument. 

7. Section 21 was taken from the Law Co~missioners' draft, and deals with a promissory note 
signed by two persons, and shewing that one of them subscribes only to an alternative liability·. vV e 
think it very doubtful whether such au informal instrullJent is a pr01nissory note at all, and for this and 
other reasons we have olnitted the section. · 

8. We have also omitted section 33, as the matter appears to us to be sufficie~tly provided for by 
the Indian Contract Act; for the same reason we have omitted the first bali of sectiOn 43. 

9. We have omitted, as unlikely to be practically useful, sections 55 and 56, which provide for 
the delivery without indorsement, but with intent to transfer title, of bills payable to the order of a 
sp~cified person or to a specified person or order. -

10. We have omitted section 59, as the matter is sufficiently covered by the preceding section. 

11. We do not think that the Bill should deal with collateral agreements, and hav:e therefore 
struck out section 66. 

12. We have amended the section (73, now 67) as to the drawee's term for deliberation. It. now 
provides that the holder may allow the drawee twenty-four hours (exclusive of public holidays) to consi­
der whether he will accept the Bil.l. 

13. We think that, in order to charge the drawer of a cheque, the holder should only be bound 
to present it at the bank on which it is drawn before the relation between the drawer and the banker 
has been altered to the prejudice of the drawer. We have altered section 82 accordingly. 

14. We have omitted from section 97 the explanation relating to material alterations. 

15. We have made some changes in wording and arrangement. 

16. The Bill No. III. and the second report of the Select Committee hav:e been published in 
English in all the local Gazettes except those for Assam and R!jputana. Publication of the Bill and 
l'eport in the v.er.nacular has been reporte~ only by ~h~ Governments of Madras, Bengal ·and the North­
Western Provmce~ and Oudh and the Chief Commissioner of the Central Provinces. 

17. With the exception of our Hon'ble Colleague Mr. Morgan, we think that the Bill might no~ 
be passed as amended. Mr. Morgan would omit the clause saving localusao-es as to hundis. In other 
respects he approves of the Bill. We recomp1end that its further consid:r·ation be stayed until the 
new Law Commission has reported thereon. Meanwhile, we think the Bill, as now amended should 
be published with this report in the Gazette of IruUa. · ' 

CALCUTTA, } 
The 19th February, 1879. 

WHITLEY STOKES. 
G. C. PAUL. 
G. H. P. EVANS. 
F. R. COCKERELL . . 

' 

. • Alth?ug~ I think that this Bill is, on t~e whole, a very good one,' I ~ot approve of the recog­
m~on which 1t accord~ to lo~l usages relating to h~dis. ~om a. careful consideration of the papers 
which ba.ve been recmv~ 'with reference to t~e Bill, and from my own experience as regards the 

reg~g hnndfs, ~ do not believe ~at there are any usages which caJl for special 
at the hands of the L~gislature, ~d I think ~hat the proposed recognition may put an arm 

hallds of those who are diShonestly dis~sed, which they do not at present possess. · · 

E. C. MORGAN. 

I • 
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No. IV. 
. THE NEGOTIABLE INSTRUMENTS 

BILL, 1879. 
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113. Liability of acceptor for honour. 
114. When acceptor for honour may b h d 
115. Payment for honour ' e c nrge . 
116. Right of pnyer fol' honour. 

CHAPTER XII. 
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123. Payment in due coul'Se of crossed cheque. 
. 124. Payment of crossed cheque out of due cotJ.rse. 
125. Cheque bearing "not negotiable." 
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CHAPTER XIY. 
OF FoREIGN BILL~. 

Sot of bills. 
Bolder of first acquired part entitled, to all: 
Drawee in case of need. 
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CHAPTER XV. 

Or IN'fERNATIONAL LAw. 
Law governing liability of maker, acceptor 
. or indorser of foreign instrument. 
Law of place of payment governs dishonour. 
Ins~rument made, &c., out of Bl"iti~h ln\iia,· 

but in accordance with its law. 
Presumption as to foreign law. 

ScusouLE. 

No. IV. 
A Bill to define and ameud the lato ?·elating to 

P1·omi.sso1·y Notes, Bill$ of E~Jchange and 
Ghecptes. 

WHEREAS it is expedient to define and amend 
· the law relating to Pro­

missory Notes, Bills of 
Exchange an~1 Cheques; It is hereby enacted as 
follows:-

Preamble. 

Shod title. 

CHAPTER I. 

PRELIMINARY. 

1. This .Act may be 
called "the Negotiable 
InsL"I·wnents Act, 1879 :" 

lt extends to the whole of British India; but 
nothing herein contained 

. Lo~al extent. affects any local usage 

cl t relating to any instru­Saving of usages r a • 
iug h> hundis, &c. ment in an oriental lan-

guage or affects the 
Indian Paper Currency Act, U!71, section 

· ·t;wenty-one: 
And it shall come into 

Commencement. force on the first day of 
January, 1880. 

2. On and · from that day the enactments 
specified in the schedule 

Repeal of enactments. hereto annexed shall be 
} repealed to the extent mentioned in the third 

column thereof. 
Interpretation clause. 3. In this Act-

" Banker " includes al~o persons or a corpora-
" Bl\llkcr... tion or company acting 

as Bankers, and 

"Notary Public" includes also a.ny officer ap-
" Notary Public." pointed ~y the ~overnor 

. General m Council to per-
form the functions of a Notary Public under this 
Act. 
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Ca:AP'fll)R II. 
OF NOTES, BILLS .AND CHEQUES. 

4. , .A. promissory note is an inst~ent in 
p . N te writing (not being a 

romt'll!ory • 0 
• bank note or a currency 

note) containing an unconditional undertaking, 
signed by the maker, to pay a certain. sum of 
money only to, or to the order of, a certa-in per­
son, or to the bearer of the instrument. 

· fllttstTations. 

./1. signs instruments in fl)e following terms :­

(a). "I promise to pay B or order Rs. 500.1' 

(b) "I acknowledge myself to be indebted to B 
in Rs. 1,000 to be paid on qemand, for value re­
ceived." 

(c) "Mr. D, ~ 0 lJ Rs. 1,000." 
(d) "I promise to pay B Rs. 500 and all other 

sums which shall be due to him." 
(e) " I promise to pny B 'Rs. 500, fil'Bt dedq.ctjqg 

thereout any money which he may owe me." 
(f) "I p~omise to pay B Rs. 500 seven days after 

my marriage with C." 

(g) "I promise to pay B Rs. 500 on D's death, 
provided D leaves me en~ugh to pay that sum." 

(h) "I promise to pay B Rs. 500 and to deliver to 
him my black horse on let January next." 
The instruments respectively marked (a), and (b) 
are promissory notes. The instruments respectively 
marked (c), (d), (e), (j), (g) and (h) are not pro­
missory notes. 

5. .A. bill of exchange is an instrument in 
. .writing containing an 

Btl! of ~xcbange . unconditional order, sign-
ed by the mruker, directing a certain person to 
pay a certain sum of money only to, or to the 
order of, a certain person or to the bearer of the 
instrumfijnt. 

6. A cheque is !1. bill of exchange drawn on a 
specified banker and not 

Cheque. expressed to be payable 
·otherwise than on demand . 

7. The m~~tker of a bill of •exchange or cheque 
is called the " drawer ·" 

" Drawer." the person thereby . di-
" Dro.wec." . 

rected to pay Is called 
the "drawee.'' 

When the bill gives the name of any person in 
D . f d , addition to the drawee to 

" rawee m case 0 nee • be resorted to in case of 
need, such person is called a "drawee in case of 
need." 

After the drawee of a bill has signed his assent 

" Acceptor.'' 
upQn the bill, or if there 
are more parts thereof 

than one, upon one of such parts, and delivered 
the same, or given notice of such signing to the 
holder or to some person on his behalf, he iB 
called the «acceptor.'' 

When acc~ptance ill refused and the bill 
" A to f b , is protested for non. 

ccep r or onour. acceptance, and any ~r· 
son accepts it supra protest for h®our of the 
drawer or of any one of the indorsers, such per· 
son is called an " acceptor for h.on!>ur!' 

·, 



The person named in the instrument, to whom 
. . or to whose order the 

. "Payee." money is by the instru-
ment directea to be paid, is called the ((payee." 

8, The "holder" of a promissory ·note, bill 
of exchange or cheque 

. "Holder." means any person enti-
tled in his own name to the possession thereof and 
·to receive or recover the amount due thereon 
from the parties thereto. 

Where the no~, bill or cheque is lost or de­
stroyed, its holder is the person so entitled at the 
time of such loss or destruction. 

9. " Holder in due course " means any person 
who became the posses-

" Holder in d11e course." £ · sor o a prom1ssory note, 
bill of exchange or cheque if· payable to bearer, 
or the payee or indorsee thereof, if payable to, or 
to the order of, a payee, for consideration before 
the amount mentioned in it became payable, and 
Without having sufficient cause to believe that 
any defect existed in the title of the person from 
whom ·he derived his title. 

10. "Payment in · due course" means pay­
" ment in accordance with 

"Payment in due course. the apparent tenor of the 
.instrument in good faith and without negligence 
to any pevson in possession thereof under cir­
cumstances which do not afford a reasonable 
ground for believing that he is n?t enti~led to 
receive payment of the amount therem mentiOned. 

11. A promissory note, bill of exchange or 
. . cheque drawn or made in 

lnlund mslrument. British India, and made 
payable in, or drawn upon any person re~ident 
in, British India shall be deemed to be an inland 
instrument, 

12. .Any such instrument not so drawn, made 
. . or made payable shall be 

Fore•gn mstrument. deemed to he a foreign 
instrument. 

13. ·A "negotiable instrument " means a pro-
. missory note, bill of ex-

Negotiable instrument. change or cheque ex-
pressed to be payable to a specified person or. his 
oroer, or to the order of a specified person, or 
to the bearer thereof, or to a specified person; or 
the bearer thereof. 

14. When a promissory note, bill of exohange 
N . ti or cheque is transferred 

egotia on. to any person, so as to 
constitute that person the holder thereof, the in­
strument is said to be negotiated. 

15. When the maker or holder of a negoti­
able instrument signs the 
same, otherwise than as 

such maker, for the purpose of negotiation, on 
·the back or face thereof or on a slip of paper an­
·nexed thet:etG, or.so signs for the same purpose 
a stamped paper intended to be completed as a 
Jaegotiable instl'llment, he is said to mdorse the 
same, and is called the "indorser." 

Indorsement. 

16, If the indorser signs his name only, the 
indorsement is said to be 

Iadorsemeot" in blank" "in blank , and if h Alici"'' in fall" . , . e 
'• ~ds a direction to pay 
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the ~mount mentioned in the instrum.ent tos or to 
th rd £ specified person, the mdorsement 

e o er o , a . 'd to be " in full ·" lS Sal > 
" Indorse~.~· and the person so speci-

fied is called the "indorsee, o£ the instrument; 

17. Where an instrument ~ay be con~trned 
. . either as a promtssory 

Ambiguous instruments. note or bill of e~ch~nge, 
the .holder may at his election treat it as ettheJ 
and the instrument shall be thenceforward treate 
accordingly. · . ' 

18. If the amount undertaken or order~d to 
. be paid is stated diffe~-

Wherc amount is stated ently in fi "'Ures and ;n. · 
differently in figures and words, the ~mount statbd 
words. . in words shall be the 
amount undertaken or ordered to be paid. 

19. A promissory note or bill of exchange, in 
which no time for pay­

Instruments paynblc on ment is specified, and ~· 
demand. cheque are payable on 

demand. 
20. Where a stamped paper, which is intend-

. ed to be completed as a 
Blank stamped mstru· negotiable instrument, is 

ments. · d ddl' db stgne an e JVere y 
a competent person as maker, drawer, acceptor 
or indorser, the holder thereof may complete the 
same by ~lling up any blanks therein, and the 
person so signing shall be liable upon such instru­
ment, in the capacity in which he signed the same, 
for any amount which mny be specified therein 
not exceeding the amount covered by the stamp 
thereon : provided that as between the person de­
livering and the person receiving · the instrument 
nothing in excess of the amount intended by them 
to be paid shall be recovered. 

Illustration. 
A stamped paper intended to be completed ns a 

·negotiable instrument is made payable to " or 
order :" the holder of such instrument may fill up the 
blank with his own name, or that of any ~ther person. 

21. In a promissory note or bill of exchange 
the expressions "at sight" 

"At sight." and "on presentment" 
" On presentment." . 

"After sight." mean on demnnd. The 
expression" after sight" 

means, in a promissory note, after presentment 
for sight, and in a bill of exchange, after accept­
ance or protest for non-acceptance. 

22. The maturity of a promissory note or bill 
.. Maturity , of exchange is the date 

· at which it falls due. 
Every promissory note . or . bill of exchang·e 

Days of grace. whJCh IS not expressed tO\: 
. be payable on demand," 

at.s1ght, or on presentment, is at maturity on the 
thu·d day after the day on which .it is expressed 
to be payable. · 

23. In calculating the date at which a promis­
Calculo.ting matUrity of sory note or bill of ex­

billornotepayr.lllesonumy change, made payable a 
months after date or sight. stated number of months 

. ~er date or after sight, 
.or after a certam event, 18 at maturity, the period 
stated shall .be held to terminate on the day of 
the. montJi. which corresponds with the day on 
wh1ch the mst!'llment is dated, or presented for 
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:..cceptance or sight. or protested for non-~ccept- • 
ance, or the event happens, or, where the mstru- · 
·ment is a bill of· exchange made payable a stated 
number of months after sight and has been ac­
cepted for honour, with the day on which it was 
so accepted. If the month in which the period 

·would terminate has no corresponding day, the 
period shall be held to terminate on the last day 

·of such month. 
Illust1·ations. 

(a) A negotiable instrument dated 29th January 
1878 is made payable at one month n.fter date. The 
instl·ament is at maturity on the third day after the 
28th February 1878. 

(b) A negotiable instrument dated 30th .August 
1878 is made payable three months after date. 'l'be 
inst,ru.ment is at maturity on the 3rd December 1878. 

(o) A promissory note or bill of exchange, dated 
31st August 1878, is made payable three months 
after date. 'l'he instrument is at maturity on the 
3rd December 1878. 

24. In calculating the date at which a promis-

e I I t . t ·t £ sory note or bill of ex-
acuamgmnur•y!J h d bl 

bill or note pnynble so c ange, ma e paya e a 
n:tnny dnys nfter dnte or certain number of days 
s•ght. after date or after sight 
or after a certain event, is at maturity, the day of 
the date, or of presentment for acceptance ·or 
sight, or of protest for non-acceptance, or on 
which the event happens, shall be excluded. · 

25. When the day on which a promissory 
. . . note or bill of exchange 

Wl~en day of matunty IS is at maturity is a pub-
a holiday. . h lid l . he o ay, t 1e mstru-
ment shall be deemed to be due on the next pre­
ceding business day. 

Explanation.-The expression "public holi­
day" includes Sundays: New-Year's day, Christ­
mas day: if either of such days falls on a Sun­
day, the next following Monday : Good-Friday ; 
and arry other day declared by the Local Govern­
ment, by notification in the official Gazette, to be 
a public holiday. 

26. Until the contrary is proved, the follow­
Presumptions 118 to nego· ing presumptions shall 

tiable instruments; be made :-

(a) that every negotiable instrument was made 
or drawn for considera­
tion, and that every such 

instrument, when it has been accepted, indorsed, 
· negotiated or transferred, was accepted, indorsed, 

negotiated or transferred for consideration : 

of consideration ; 

(b) that every negotiable instrument bearing 

as to date; a date was made or drawn 
on such date : 

(c) that every accepted bi~l of exchange was 
""'to time of acceptance . accepted within a reason-

• able time after its date 
and before its maturity: 

(d) that every transfer of a negotiable instru­

as to time of transfer ; ment was made before its 
maturity: 

(e) that the endorsements appearing upon a. 
u to order of endorse- negotiable . instrume~t 

mORts • were made m the order m 
' which they appear there­

on: 

(/) that a. lost promissory note, bill of ex­
change or . cheque was 

~to stamp ; duly stamped : 

(g) that the holder of a negotiable instrument 
. . is a. holder in due course : 

that holder 1s a holder 1n P ·a d th t h th 
due course. . roVI e a w ere e 

mstrument has been ob­
tained from its lawful owner, or from any person 
in lawful custody thereof, by means of an offence 
or fraud, or has been obtained from the maker 
or acceptor thereof by means of an offence or 
fraud, or for unlawful consideration, the bnrthen 
of proving that the holder is a holder in due 
course lies upon him. 

CHAPTER ITI. 
PARTIES TO NOTES, DILLS AND CHEQUES. 

27. Every person capable of contracting, 
according to the law to 

Cat.mcity to mnkc, &c., which he is subJ·ect, ma.y 
proml8Sory notes, &c. 

bind himself and be 
bound by the making, drawing, acceptance, in­
dorsement, delivery and negotiation of a promis­
sory note, bill of exchange or cheque. 

A minor may draw, indorse, deliver and ne· 
gotiate such instruments 
so as to bind all parties 
except himself. 

Minor. 

Nothing herein contained shall be deemed to 
empower a corporation to make, indo~se or accept 
such instruments except in cases in which, under 
the law for the time being in force, they are so 
empowered. 

28. Every person capable of binding himself or 
A of being bound, as men-

gency. tioned in section 27, may 
so bind himself or be bound by a duly authorized 
agent acting in his na.me. 

A general authority to transact business and to 
receive and discharge debts does not confer upon 
an agent the power of accepting or indorsing 
bills of exchange so o.s to bind his principal. 

An authority to draw bills of exchange does 
not of itself import an authority to indorse. 

29. ·An agent who signs his na.me to a pro· 

1 . birt f t . missory note, bill of ex­
iog.'a 1 Y 0 agcn a•gn· change or cheque, with-

out indicating thereon 
that he signs as agent, or that he does not intend 
thereby to incur personal responsibility, is liable 
personally on the instrument, except to those 
who induced him to sign upon the belief that the 
principal only would be held liable. 

· 30. A legal representative of a. deceased per-
. . . son who signs his name 

Lia~ihty. 0~ legal repre- to a promissory note, bill 
aentat1ve ••gnmg. f ha. h o exc nge or c eqne, 
is liable personally thereon unless he expressly 
limits his liability to the extent of the assets 
received by him as such. 

31. Where there are several drawees of a bi11 

A b ral 
of exchange who are not 

cceptlmce y eeve rtn h f th 
drawees not partnen. pa ere, ~ o • em 

can accept 1t for himself, 
but none of them can accept it for another with­
out his authority. 



32. · The drawer of a bill of exchange oi• cheque 
Liability of drawer. is bound, in case of dis-

honour by the drawee or 
acceptor thereof, to compensate the holder for 
any loss or damage caused thereby, provided due 
notice of dishonour has been given to, or received 
by, the drawer as hereinafter provided; 

33. The drawee of a cheque haVing sufficient 
. . . funds of the drawer in 

Liablhty of drawee of his hn.nds properly appli­
~hequo. 

cable to the payment of 
such cheque, must pay the cheque when duly 
required so . to do, and, in default of such pay­
ment, must compensate the drawer for nny loss 
or damage caused by such default. 

34. In the absence of a contract to the con-

L . b'l' f k trary, the maker of a 
1a 1 tty o m~> cr of · t d th 

note and acceptor of bill. pro=ssory no e an . e 
· acceptor before maturity 
of a bill of exchange, are bound to pay the amount 
thereof at maturity accoraing to the apparent 
t.enor of the note or acceptance respectively, and 
the acceptor of a bill of ell::change at or after 
maturity is bound to pay the amount thereof to 
the holder on demand. 

In default of such payment as aforesaid, such 
maker or acceptor is bound to compensate any 
J>arty to the note or bill for any loss or damage 
sustained by him, and caused by such default. 

The provisions of this section are subject to 
those of sections 27, 29, 48, 49, 50, 62, 68, 72, 73 
:~.ud So. 

35. No person except the drawe~ of a bill of 
exchange, or all or some 

Only drawe~ can be of several joint drawees 
acceptor except 1n need or d h · ' 
fo~ houour ora person name t erem 

· as a drawee in case of 
need, m· n.n acceptor for honour, can bind himself 
by an acceptance. 

36. Intheabsenceof acontra:.ctto the contrary, 
Li hili~ f. d whoever endorses and 

a Y 0 In oraer. delivers ~ negotiable in-
strument before maturity, without, in such in­
dorsement, expressly excluding ·or making condi­
tional his own liability, is bound thereby to every 
sqbsequent holder, in case of dishonour by the 
drawee, acceptor or maker, to compensate such 
holder for any loss or damage caused to him by 
such dishonour, provided due notice of dishonour 
hl\8 been given to, or received by, such indorser 
~s hereinafter provided. · 

Every indorser after dishonour is liable as upon 
an instrument payable on demand. 

The provisions of this section are subject to 
those of sections 27, 29, 48, 49, 50, 59, 60, 62, 
6&, 66; 68, 72, 76, 86, 87, 88, 90, 91 ~nd 101, 
clause (a.). 

37. Every prior party to a negotiable iustru-

Liabili
.., f . _ _., ment is liable thereon to 
• ~o pnor p ...... ea h ld · d · 

to holder m due course. a .o ,er ~~ ue course 
until the Instrument is 
duly satisfied. 

38. The milker o.f a. promissory note or cheque, 
. the drawer of a bill of 

--~~~an~ &e· ~.change until accept-
~- .1'-nce, ap.d the acceptor 

are, in the absence o£ a contract t? t.he contrary, 
respectively liable thereon as prm~1pal debtor&, 
and the other parties thereto are liabfe thereon 
as sureties for the maker. drawer, or a~ceptor, ~s 
the case may be. 

39. As between the parties so liable as su~e-
ties, each prior party Ill, 

. Prior party n principal in the absence of a con­
m respect of each subse- t . t t th contrary also 
quent party. •I ac 0 e , . 

liable thereon as a prm-
cipal debtor in respect of each subsequent party. 

lllu,stratirm. 

A draws a bill payable to his own order on ~' who ( 
accepts. A afterwards indorses the hill to C, C to J), ,J 

and p to E. As between E and B, B is the princi-
pal debtor and A, C and D are . his sureties. As 
between E and A, A. is the principal debtor, and C 
and D are his sureties. As between E and C, C is 
the principal debtor and D is his surety. 

40. When the holder of an accepted bill of 

8 
h' exchange enters into any 

urotys tp. contract with the accept-
or which under section 134 or 135 of the Indian 
Contract Act, 1872, would discharge the other 
parties, the holder may expressly reserve his 
right to charge the othe1· parties, ap.d in such 
case th.ey .are not discharged. 

41. Where the holder of a negotiable i.nstru-
. · . . , ment, without the con-

Discharge of mdorser s sent of the . d d iinbility m orser, e-
. stroys or inlpairs ~lie 

indorser's 1•emedy against a prior party, the in­
dorser is discharged from liability to the holder 
to the same extent as if the· instrument had been 
paid at maturity. 

lllustra tion. 

A is the holder of a bill of exchange made pay­
able to the order o£ B, which contains the followin"" 
indorsements in hlank :- " 

First indorsement "B." 
Second indorsement, " Peter Willia!lls." 
Third indorscmep.t, ".Wright and Co." 
Fourth indorsement, " John .Rozttrio." 

This bill A puts in suit against John Rozar.io and 
strikes out, without John Rozario's consent · the 
ind!ll"sements by Peter Williams and Wright a~d Co. 
A IS ~ot entitled to recover anything from Jolin 
Rozar10. . 

42. No maker of a promissory note, and no' 
· . . drnwer of a bill of ex-

Estoppel agnmst donymg h h d 
original validity of instru· c ange O~ c eque,. an no . 
mcnt. · acceptor of a bill of ex- - [ 

change for the honour of ;., 
the drawer sha.Jl, in a suit thereon by a holder in 
due course, be permitted to deny the validity of 
the instrun;tent as origip.ally made or drawn. 

43. No maker of a promissory note · and no . 
. . acc~ptor of a bill of ex-

Estoppel ngamst denymg . h · · . · 
capacity of payee to in· C ange payable to, or to 
dora~. the order of, a specified . 

. person shall, in a. suii 
thereon by a holde~.m due course, be permitted 
to deny the payee s capacity at the date of the 
note or bill, to indorse ,the sa~e. 
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44. No indorser of a negotiable instrument 

Est.oppel against denying 
•ignature ·or cap..city of 
. prior party. 

shall, in a suit thereon 
by a subsequent holder, 
be permitted to deny the 
signature or capacity to 

. contract of any prior party to the instrument. 
45. An dcceptor of a bill of exchange already 

' indorsed is not relieved 
Acceptor bound, although from liability by · reason 

indorsement forged. . 
that such indorsement is 

forged, if he knew or had reason to believe the 
indorsement to be forged when he accepted the 
bill. 

46. An acceptor of a bill of exchange drawn in 
a fictitious name and pay­

Accept:mco of bill drawn able to the dr·awez·'s order in fictitious name. 
is not, by reason that 

such name is fictit.ious, relieved from liability to 
1my holder in due course claiming under an in­
dorsement by the same hand as the drawer's 
signatm·e, and purporting to be made by the 
drawer~ 

47. If at any time there has been considera­
Party receiving consider- tion between any parties 

atio':' liable to subsequent to a negotiable instru­
partt~s. ment for the making, 
drawing, acceptance,, indorsement, negotiation 
or trausfcr thereof, the party receiving such con- . 
sideration is, in the absence of n contract to the 
contrary, liable upon the instrument to all sub­
sequent parties thereto, and every subsequent 
holder is, as against hi!ll, a holder for considera­
tion. 

'l'be provisions of this sect.ion are subject to 
those of sections 27, 4_.9, 50, 59, 65, 66, 68, 72, 
73, 76, 86, 87, 88, 89, 90, and 91. 

lllust1·ations. 

(a) A. indorses n. bill of exchange to B, at the 
request of C, for C's account wit.h B. D is a holder 
of the bill for consideration, nod if he indorses it as 
a present to D, D is a holder for consideration as 
against A. 

(b) A., the holder of !L negotiable inst:rument, 
indorses it in fnll to B, in the belief that B has done 
something which he lllls not .done. B, fol' considera­
tion proceeding from U, · indorses the inst.rument in 
blank to C, and C indorses it to D. D strikeR out 
C's indorsement. D is a holder of the instrument 
for consideration ns against B. 

48. When there was no consideration for the 
Party not liable to one making, drawing, accept;­

from whom no con•idera· ance or indorsement of a 
tion moved. negotiable instrument, or 
when the consideration has wholly failed, the 
1naker, drawer, acceptor or indorser i8 not liable 

~ %ereon to the party in whose favour the instru-
ment was so made, drawn, accepted or indorsed, 
or to any party claiming t1hrough him, unless 
.consideration was given by the claimant or by 
some party through whom he derives title. But 
the maker, drawer, acceptor or indorser is liable 
to compensate any subsequent party who, being 
liable on sueb instrument, pays t.he amount due 
t.hereon. 

49. Who~ the consideration for which a person 
. · signed a promissory note 

Partialnbset,tce or.fntlore bill of exchange 0 ' 
Df money-col18ideratton. h . ed r 

c eque cons1st of 
VI,-16 C 

. money, and was originally absent in part or has 
subsequently failed iu part, the sum which a 
holder standing in immediate relation with such 
signer is entitled to receive from him is propor­
tionally reduced . 

Ereplanation..-The drawer of a bill of exchange 
stands in immediate relation with 'the acceptor. 
The maker of a promissory note, bill of exchange 
or cheque, stands in immediate relation with the 
payee, and the indorser with the indorsee. Other 
signers may by a!,'Teement stand in immediate 
relation with a holder. 

Illustration.. 

A draws a bill on B ·for Rs. 500 payable to the 
order of A. B accepts the bill, but subsequently 
dishonours it by non-payment. A sues B on the 
bill. B proves that it was accepted for value as to 
Rs. 400, and ns an accommodation to the plaintiff as 
to tho residue. A can only recover Rs. 400. 

50. Where a part of the consideration for which 
a person signed a , pro­

Partial failure of eonsi- missory note bill of ex-
deration not consisting of h h~que though money. c ange or c , 

not consisting of money, 
is ascertainable in money without collateral en­
quiry, and there has been a i'ailLire of that part, 
the sum which a holder standing in immediate 
relation with such signer is entitled to receive 
from him is proportionaiJy reduced. 

CHAP'rER IV. 
OF NEGOTIATION. 

51. Subject to the provisions of section 62. 
. . . a promissory note, bill of 

Negottntton by dchvcry. 'exchange 01' cheque pay-
able to bearer is negotiable by delivery thereof. 

Erecept·ion.-A promissory note, bill of ex­
change or cheque delivered on condition that it 
is not to take ·effect except in a certain event is 
not. negotiable (except in the hands of a holder 
for value without notice of the condition) unless 
such evont happens. · 

lllttstratiom. 

(a) A, the hol<Jer of a negotinble instrument pay­
able to bearer, delivers it to B's ngent to keep for B. 
l'he instrument has been negotiated.· 

(b) A, the holder of a negotiable instrument pay­
able to bearer which is in the hands of A's banker, 
who is at the time the banker of B, di1'Ccts the banker 
to transfe1· the instJ•nment to B's credit in the b11.nker's 
account with B. 'l'bc banker does so, and accordingly 
now possesses the instrument a.~ B'11 agent. The in­
strument. has lK!en ncgotinted, Q.ncl B hilS become the 
holder of it. 

52. Suhjt!Ct to the provisions of section 62, a 
. . . promissory note, bill of 

NllgottattOn loy utdorsc· exchange or cheque pay-
ment. able to the order of a 
specified per~:<on, or to a specified parson or order 
is negotiable by the holcler by indol'l:lement and 
delivery thereof. 

53. The holder of a negotiable instrumentin­
dorsed in blank may, 
without signing his own. 
name, by writin~ abov" 
the indone~s mguature 

Conversion of iodone· 
meot in blank into indone­
ment In full. · 



a direction to pay to any other !'erson . ns in­
dorsee convert the indorsement in blank mto an 
indors~ment in full · and the holder does not 
thereby incur the re;ponsibility of an indorser. 

54. The indorsement of a negotiable in~tru­
mentfollowed bydehvery 

Effect of indorsement. transfers to the indorsee 
the property therein with the right of further 
negotiation; but the indorsement m~y, by express 
words, restrict or exclude such right, ~r may 
merely constitute the ind~rse~ an agent to m~orse 
the instrument, or to receive Its contents fo1 the 
indorser, or for some other specified person. 

ll111strations. 

B signs the following indorsements on differe1:1t 
negotiable instruments payable to beare1• :-

(a) "Pay the contents to Conly." · 
(b) "Pay C for my nse." , 
(c)" Pay Cor order for the account of B. 
(d) "The within must be credited .to C." 
These indorsements exclude the r1ght of furbher 

negotiation by C. 
(e) " Pay C." . 
(f) " Pay C value in account with the Oriental 

Bank." 
(g) " Pay the contents to C, beil~g part of the con­

sideration in a certain deed of assignment executed 
by C to the indorser and others." . 

These indorsements do not exclude the right of 
further negotiation by C. 

55. Every sole maker, drawer, payee or in­
dorsee, or all of several. 

Who may negotinte. joint mn.kers, drawers, 
-payees or indorsees, of a uegotia?Ie instrument, 
may, if the negotiability of such mstrum.ent h?s 
not been restricted or excluded, ll·S ment10ned m 
section 54, indorse and negotiate the same. 

Explanation.-Nothing in this section enab~es 
a ma.ker or drawer to indorse or negotiate au m­
strument unless he is in lawful possession or is 
polder th

1

ereof; or enables a payee or indorsee ~o 
indorse or negotiate an inStrument, unless he IS 

holder thereof. 

Illustration. 

A bill is drawn payable to A or order. A indorses 
it to B, tbe indorsement not containing the words 
"or order" or any equivalent words. H may nego­
tiate the instrument. 

• 56. The indorser of a negotiable instrument 

Jndorser who excludes 
his own liability or makes 
it conditional. 

may, by express words 
in the indorsement, ex­
clude his own liability 
thereon, or make such 

liability or the right of the indorsee to receive 
the amount due thereon, depend upon th~ hap­
pening of a. specified event although such event 
may never happen. 

Where an indorser so excludes his liability 
and afterwards becomes the holder of the instru­
ment, all intermediate iodorsers are liable to 
him. 

lllu.trations. 

(a) The indorser of a negotiable instrument signs 
his name, adding the words-

'' Without recourse." 
Upon ~his indorsement he incurs no liability. 

(b.) ~ 18 the payee and holder of a ne!rotiable in­
Excluding personal liability 

0

by an en­
·~ without recourse, " he transfers the 
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. d B . dorses it to 'C, who indorses 
instrument to B, anil 1.11 tat d in his former rights, 
it to .A.. A is not on y re~ns e . st B and C. 
but !Jas the rights of an mdorsee agn.m . 

57. A holder of a negotia~le ~~strument 
who der1ves t1tle from a 

Holclcr deriving title }wider in due course has 
from bolder in due the rights thereon of 
course. that holder in due course· 

58. Subject to the provisio~s of sectt~onbsleli~l 
and l2<i, a nego ·la . . -

Instmment indorsed in strument indorsed m 
blank. blank is payable to the 
bearor thereof even although originally payable 
to order. 

59. If a negotiable 

Conversion o£ indorse· 
ment in blnnk into indorse­
ment in full. 

iustrument after having ( 
been indorsed in blank 
is indorsed in full, the 
amount of it cannot be 
claimed from the indorser 

in full, except by the ·person to whoJ? it . ~as 
been indorsed in full, or by one who der1ves t1tle 
through such person. 

60. No writing on a negotiable instr}lment 
is valid for the purpose 

Indorsement for p:.rt of of neo·otiation if such 
sum due. writing purports to trans-
fer only a ·part of the amount of the instrument. 

61. The ·legal representative of a clecea:sed 
. person cauuoL uegoLmte 

Leg:.l rcpre•cntnttve can· . d 1. . 1 . 
not by delivery only ncgo- bJ: e 1 V61 y on Y ~ p1 o­
tinte instrument inclorsed missory note, b1ll of 
by decease<!. exchange or cheque pay­
able to order and indorsed by the deceased but 
not delivered. · 

62. When a negotiable instrument has ·?een 
I t · t b•·. 1 b lost or has been obtamecl us rumen o t.u1.111C< y ' . 

unlawful means or for un· from any maker, acceptor 
lnwful cQusideratiou. or holder · thereof by 
'means of an offence or fraud, or for an unlawful 
consideration, no possessor or indorsee who 
claims through the person who found or so ob­
tained the instrument is entitled to receive the 
amount clue thereon from such maker, !lCCeptor 
or holder, or from any party prior to such holder, 
unless such possessor or indorsee is or some person 
through whom he claims, was a holder thereof 
in due course. 

63. The holder of a negotiable instrument, who 
has acquired it after dis-

Instrument acquir<'d honour whether by non-
after dishonour or when ' 
overdue. acceptance or non-pay-

ment, with notice thereof, 
or after maturity, has only, as against the other 
parties, the rights thereon of his transferor : 

Provided that any person who, in good faith} 
. · and for consideration, be> 

Aceommodnt•on note or th h ld ftei· bill. comes e o er, a 
maturity,. o£ a promiss01:y 

n~te or bill o~ exchange made, drawn or accep~ecl 
w1thout cons1deration for the purpose of enabhng . 
some party thereto to raise money thereon, may 
recover the amount of the note or bill from any 
prior party. 

lll11.Stration. 

The acceptor of a bill of exchange, when he acceP.t­
ed it deposited with the drawer certain go~ds as. a 
collateral secarity fo11 the payment of the bill, With 
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powet• to the drawer to sell the goods and apply tho 
proceeds in discharge of the bill if it wet·e not paid 
nt matu1·ity. 'fho bill not having been paid at matu­
rity, the drawer sold the g~ods and rot-?in~d t~e 
proceeds, but indorse~ t~e b11l to A. · A,s ~ttle 1s 
subject to the same obJect10n as the drawer s t1tle. 

64. A negotiable instrument may be negotiat­
ed {except by the mn,ker, 

Ins~rument · ncgo~iablc drawee or acceptor after 
t~ll P"ymeut or snt•sfac- maturity) until payment 
tiOn. 'f.· l ' fb or satts actiOn t 1ereo y 
the maker, drawee, or acceptor at or after· ma­
turity, but not after such payment or satisfac­
tion. 

CHAPTER V. 

OF PRESENTllENT. 

65. A bill of exchange payable after sight 
must, if no time or place 

Presentment . for accept- is SIJecified therein for-
:l.nce. · 

presentment, be present-
ed to the drawee tl1ereof for acceptance, if he 
can, after reasonable search, be found, by a per­
son entitled to demand 11.cceptauce, within a 
reasonable time after it is drawn, and in business 
hours on a business clay. In default of such pre­
sentment, no party thereto is liable thereon to 
the person making Stteh default. 

If the drawee cannot, after reasonable search, 
be found, the bill is dishonoured. 

If the bill is directed to the drawee at a par­
ticular place, it must be presented at that place, 
and if at the due date for presentment he can­
not, after reasonable search, be found there, the 
bill is dishon(Jurecl. 

66. A promissory note, pa,y[l.ble at a certain 
period after sight, must 

Presentment of promis- b · 1 t ] 
sory note for sight. e presentee o . t 1e 

maker thereof for s1ght, 
by a person' entitled to demand payment, within 
a reasonable time after it is made and in business 
hours on a business day. In default of such 
presentment, no party thereto is liable thereon to 
the person making such default. 

67. The holder may allow the drawee of a bill 
of exchange presented to 

Drawee's time for deli- him for acceptance 
beration. 

twenty-four hours ( exclu-
sive of public holidays) to consider whether he 
will accept it. 

68. Promissory notes, bills of exchange a.ncl 
cheques must be present­

m!~~sentmen~ for pay- ed for payment to the 
maker, acceptor or 

drawee thereof respectively, by or on behalf of 
the holde1· as hereinafter ·provided. In· default 
of such presentment, the other parties thereto are 
not liable thereon to such holder. · 

E.vcept·ion.-·where a promissory note is pay­
able on demand and is not payable at a specified 
place, no presentment is necessary in order to 
charge the maker thereof. 

69. Presentment for payment must be made 
during the usual hours 

Hours for presentment. of business, and, if at a 
banker's, within banking hours. 

70. A promissory note or bill of exchange, 
made payable at . a 
specified period after 
date or sight thereof, 
must be presented for 

Presentment for pay­
mont of instrument pay­
able after date or sight. 

payment at maturity. 

71. A promissory note payable by instalments 
must be presented for 
payment on the third 
day after the date fixed 
for payment of each 

Presentment (or pnyment 
of promissory note payable 
by instalments. 

instalment ; and non-payment on such present­
ment has the same effect as non-payment of a 
note at maturity. 

72. A promissory note, bill of exchange o1· 
Presentment for pay- cheque made, drawn or 

mont of instrument p"yablc accepted payable at a. 
a~ specified place nn<l not specified place ·and not 
elsewhere. elsewhere must, in order 
to charge any party thereto, be presented for 
payment at that place. 

73. A promissory note or bill of exchange 
made, drawn or aeceptcd 

Instrument payable at ' bl · t · fi d 
specified place. paya e a ~ speCI e 

- place must, m orcler to 
clmrge the maker or drawer thereof, be present­
ed for payment at that place. 

74. A promissory note or bill of exchange, 
not made payable as 

Presentment where no mentioned in sections 72 
exclusive plnco specified. 

and 73, must be present-
eel for payment at one of the places specified (it: 
any), or at the place of business (if any), or at 
the usual residence of the maker, . drawee or 
acceptor thereof, as the case may be. 

75. I£ the maker, drawee or acceptor· of a 

Presentment when maker, 
kc., hns no known place of 
business or residence. 

negotinble instrument 
has no known place of 
business or fixed resi­
dence, and no place is 

·specified in the instrument for presentment for 
acceptance or payment, such presentment may be 
made to him in person whereve1· he can be 
found. 

76. A cheque must, in order to charge the 
drawer, be presented a.t 

Presentment of cheque to the bank upon which it 
charge <lrawor. 

is drawn before the rela-
tion between the drawer and his banker has been 
altered to the prejudice of the drawer. 

77. A cheque must, in o.rder to charge 3Jn1 
person except the drawer, 

Presentment of cheque to be presented ,vithin a 
charge any other person. bl . ft d rensona e trme a er a-
livery thereof by such person. 

78. Subject to the provisions of section 33, a. 
. negotiable instrument 

, Presentment of mstru- payable on demand must 
mcnt payable on demand. b d f t e presente orpa.ymen 
within a reasonable time after it is received by 
the holder. 

79. Presentment for acceptance or payment. 
Presentment by or to may b~ made to the duly 

ngcnt, representative of author1zed agent of the 
deceased, or aasignee of drawee, maker or accep­
ioaolvent. tor, as the case may be, 
or where the drawee, maker or acceptor has died, 
to his legal representative, or where he has been 
declared an insolvent, to his assignee. 
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80. No presentment for payment isnece~sary, 

and the instrument is 
When presentment un· d' h d ~ th d necessary IS onoure au e ue 

· date for presentment, in 
any of the following cases :-

(a) if the maker, drawee or acceptor intention­
ally prevents the presentment of the instrument, 

or if the instrument being pn.yable at his .place 
· of .business, he closes such place on a business 
day during the usual business-hours, or 

if the instrument being payable at some other 
specifi~d place, neither he nor any person author­
ized to pay it attends at such place during the 
l\sua.l business hours,· or 

if the instrument not being payable at any 
specified place, he cannot after due search be 
found;· . 

(b) as against any party if, after maturity, with 
knowledge that the instrument has not been pre­
sented-

he makes a part payment on account of the 
amount due on the instrument, ' 

or promises to pay the amount due thereon in 
whole or in part, 

or otherwise waives his right to take advantage 
of any default in presentment for payment; 
. (c) as against the drawer, if the drawer could 

not suffer damage from the want of such pre­
sentment. 

81. When a bill of exchange, accepted payable 
at a. specified bank, has 

Liability of banker for been duly presented there 
negligently dealing with f , t d d · 
hill presented forpayment. OI paymen .a.n IS-

honoured, if the banker 
so negligently or improperly keeps, deals with or 
delivers back such bill as to cause loss to th(l 
holder, he must compensate t.he holder for such 
lo.ss. 

CHAPTER VI. 

OF PAYArENT AND lN'l'EREST. 

82. Subject to the provisions o£ 11ection 86, 
clause (c), payment of the 

ah;:ld b:~o~e. payment amount due on a pro~ 
missory note, bill of 

exchange or chegue must, in order to discharge 
the maker or acceptor, be maile to the holder of 
the instrument. 

83. When interest at a specified rate is e~-
. . pressly made payable on 

11
Jnterest when rate spllOI· a. promissory note or bill 

· of exchange, interest 

5.5l 

shall be calculated a.t the rate specified, on the 
amount and from the date of the instrument, 
until tender or realization of the amount due• 
thereon, or until such date after the institution 
nf a. snit to Pecover such amount as the Court 
directs. 

84o. When no I.'ILte of interest is specified in 

h 
•- the instrument, interest 

.~~ w en 110 ra... on the amount thereof 
shall, except in cases 

for by the Code of Civil Procedure, 
~~O:II'C'liUl'n 582, be oaloula.ted a~ the rate of six per 

per annum, from the date. at which the 
ought. to have been paid by the party 

• 
1 

d til tender or realization of the amount 
cd Jarghe ' nn ntil such date after the institu-

ue t ereon or u t the Court 
tion of a suit to recover such amoun as 
directs. . h 

E l t . When the party charged IS t e xp ana wn.- db 
indorser of an instrument dishonoru·e Y non-pa~-
ment, he is liable to pay interest on_ly from t e 
time that he receives notice of the dishonour. 

8!5. Any person liable to pay, and called upon 
by the holder thereof to 

Delivery of instrument pay, the amount du~ on 
?n paymfenlt, or indomnity a promissory note, bill of 
mca.seo oss. h . exchange ·or c eque ~s 

before payment entitled to have it shown, and IS 
on payment entitled to have it delivered up, to _( . 
him, or, if the instrument is lost or cannot be 
produced, to be i~demn_ified again::~t any further 
claim thereon agamst him. 

CHAPTER VII. 

Or· mscHA'RGE FROAI LIAniLITY ON NoTEs, BILLS 
AND CHBQUES. 

86. The maker, acceptor or indorser respec­
Discharge from liability · tively of a ~ego~iable in­

, strument IS discharged 
from liability thereon-

( a) to a holder thereof who cancels such ac­
ceptor's or indorser's 
name with intent to dis­

charge him, and to all parties claiming under 
such holder, · 

by cancellation, 

tb) to a holder thereof who otherwis"e dis-

b 1 charges such maker 
y rc case, t . d ' accep or or.m orser, and 

to nll parties deriving title under such holder 
after notice of such dischargo ; 

(c) to all parties thereto, if the instrument is 
by payment. payable to bearer, or ha..'! 

been indorsed in blank 
aud s~ch nmkei•, acceptor or iudorser makes pay: 
ment m uue course of the amount due thereon. 

87. If the holder of a bill of. e~change allows 
Discharge by allowing the . drawee more than 

drawee more than twenty· twenty-four hours to 
four 11onrs to accept. consider· whether he will 

. . accept the same, all pre-
VIous parties n_ot conaenting to such allowance 
are thereby discb~J.rged from liability to ·h 
holder. sue 

88. When the holder of a. cheq ~e fails to pre­
When cheque not duly sent It for- payment; and 

presented lllld drawer dam. th~ drawer- thereof sus. 
aged tl•ereby. tams loss d f or amage 
discharged from liability ~~~h:~~1d!~~lure, he is .1 

89. Where a cheque pn.ya.hle to orde~ pur­
Cheque payable to order. ports to be indors~d by 

h or on behalf of th 
t e drawee is discharged by payment e. padyee 
COUTSe, , . lU Ue 

90. If the holder, of a bill of exch . . a.nge acqu1o 
Parties not consentin esce.s m a conditional a.c­

dis~hargt\l by conditio~ ceptance, or one limited 
or lilnlted acceptance. ~ part of the sum men-
which substitutes difftioned in · the bill, o~ 

~ erent place or tinie fol' 
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payment, or which, whe~;e the drawers are ·not 
partners is not signed by all the dmwees, all 
previous parties whose consent is not obtained to 
such acceptance are discharged as against the 
holder and those claiming under him. 

91. Save as provided in sections 20, 53, 90 
. and 120, any material 

. Effect of mater•n\ a\te':'· alteration of a negotiable 
t•ou. instrument renders the 
same void as against any one who is a party 
thereto at the time of making such alteration and 
does not consent thereto, unless it was made in 
order to carry out the common intention of the 
original parties ; 

.! and any such alteration if made by an indorsee, 
. discharges his indorser 

i 

AlteratiOn by endorsee. f ll 1. b'l't t h' rom a ta 1 I y o 1m 
in respect of the consideration thereof. · 

The provisions of this section are subject to 
those of sections 20, 53, 90 and 120. 

92. An acceptor or indorser of a negotiable 
instrument is bound by 

Acceptor or indorser his acceptance or in-
~f~u~da'i~!~l~~~:wding pre· dorsement notwithstand­

ing any previous alteration 
of the instrument. 

93. Where a promissory note, bill of exchange 
. or cheque has been mate-

Pnymcnt of mstrumcnt rially altered but does 
on which alteration is not not arJpear to' have been 
apparent. l d so a tere , 

or where a cheque is presented for payment 
which does not at the time of presentation appear 
to be crossed or to have had a crossing which has 
been obliterated, 

payment thereof by a person or banker liable 
to pay and paying· the same according to. the 
apparent tenor thereof o.t the time of payment 
and otherwise in due course, shall discharge such 
person or banker from all liability thereon, and 
such payment shall not be questioned by reason 
of the instrument having been altered, or the 
cheque crossed . . 

CHAPTER VIII. 

OF NOTICE OF DISHONO_UR. 

94. A bill of exchange is said to be dishon-

D
. h b oured by non-accept-
IS onour y non·ac- h th · d 

copt:wce. . ance w en e rawee, 
. or one of several drawees 

not being partners, makes default in acceptance 
upon being duly required to accept the bill. 

"ilVhere the drawee is incompetent .to contract 
the bill may be treated as dishonoured. 

95. A promissory. note, bill of exchange or 
. cheque is said to be dis-

~~honoured by non·pay· honoured by . non-pay­
me ment when the maker of 
the note, acceptor of the bill, or drawee of the 
cheque makes default in payment. upon being 
duly required to pay the same. 

· 96. When a. promissory note, bill of exchange 
• Ol' cheque is dishonoured 

Br and ~ whom notice by non-acceptance or 
should be g~ven. non-payment, the holder 
thereof, or. sonia party thereto who remains liable 

VI.-16 d 

thereon, must give notice 'that the instrument 
has been so dishonoured to all other parties whom 
the holder seeks to make severally liable thereon 
and to some one of several parties whom he see~ 
to make jointly liable thereon. 

Nothing in this section renders it necessary to 
give notice to the maker of the dishonoured 
promissory note, or the drawee or acceptor of 
the dishonoured bill of exchange or cheque. . 

97. Notice of dishonour may be given to 
Mode in which notice a£ dthuly authont· sedhage~t. 

may be given O e person o w om It 
· is required to be given, 

or, where he has died, to his legal representative, 
or, where he has been declared an insolvent, to 
his assignee; may be oral or written; may, if 
written, be sent by post; and may be in any form; 
but it must inform the party to whom it is given, 
either in express terms or by reasonable intend­
ment, that the instrument has been dishonoured, 
and in what way, and that he will be held liable 
thereon; and it must be given within a reasonable. 
time after dishonour, at the place of business, Ol' 

(in case such party has no place of business) at 
the residence· of the party for whom it is 
intended. · 

If the notice is sent by, post and miscarries, such 
miscarriage does not render the notice invalid. 

98. Any party receiving notice of dishonoui' 
Party receiving must must, in order to render 

transmit notice of dis· any prior party liable to 
honou•·· himsel£, transmit it to 
such party within a reasonable time, unless such 
party otherwi~e receives due notice as provided 
by section 96. 

99. When the instrument is deposited with 
· an agent for present-

Agent for presentment. ment, the agent is filD• 

titled to the same time to give notice to his 
principal as if he were the holder giving notice of 
dishonour, and the principal is entitled to a fur­
ther like period to give notice of dishonour. 

100. When the party to whom notice of dis­
honour is despatched is 

'YheJ:! pn;ty to whom dead, but the party de-
notice giVen IB dead. h. h t' . spate mg t e no Ice IS 
ignorant of his death, the notice is sufficient. 

When notice of dishonour 101. No notice of dis-
is unnecessary. honour is necessary-

( a) when it is dispensed with by the party 
entitled thereto; 

(b) in order to charge the drawer, when he has 
countermanded payment ; 

(c). when the party charged could not suffer 
damage for want of notice; 

(d) when the party entitled to notice cannot 
after due search be found; or the party bound 
to give notice is, for. any other. re~on, unable 
without any fault of h1S own to gtve 1t ; 

(e) to charge the Q.rawers, when the acceptor 
is also a drawer ; 

(f) in the cnse of a promissory note which ill 
not negotiable ; 

(g) when the party entitled to no ·ce, 
the facts, promiSes unconditionally- to pay 
amount due on the instrumen~. 



CHAPTER IX. 

OF NOTING AND PROTEST. 

102. When a promissory note or bill of ex-. 
change has been dis­
honoured by non-accept­
ance or non-pa,yment, 

Noting. 

the holder may cause such dishonour to be noted 
by a notary public upon the instrument, or upon 
a paper attached thereto, or llartly upon each. 

Such note must be made within a reasonable 
time after dishonour, ·and must specify the date of 
dishonour, the reason, if any, assigned for such 
dishonour, or, if the instrument has not been ex­
pressly dishonoured, the reason why the holder 
treats it o.s dishonoured, and the notary's charges. 
· 103. When a promissory note or bill of ex-

Protest. change has been dishon-
oured by non-acceptance 

or non-payment, the holder may, within a reason­
able time, cause such dishonour to be noted 
and certified by a notary public. Such certifi­
cate is called a protest, and in a suit upon the 
instrument, on proof of the protest, the Court 
sha.U presume the fact of dishonour, tmless and 
until such fact is disproved. 

When the acceptor of a bill of exchange has 
p t t t b tt 'ty become insolvent, or his 

ro cs or c er sccur~ · credit has been pubiicly 
impeached, before the maturity of the bill, the 
holder may, within a reasonable time, cause a 
notary public to demand better security of the 
acceptor, and on its being refused may, within a 

· reasonable time, cause such facts to be noted 
and certified as aforesaid. Such certificate is 
ca.Jled a protest for better security. 

Uontcnts of protest. 10'1-. A protest under 
section 103 must · con-
tain-

(ct) either tbe instrument itself, or a literal 
trnoscript of the instrument and of everything 
written or printed thereupon; 

(b) the name of the person for whom and 
aga.inst whom the instrument has been protested; 

(c) a statement that pnymeut or acceptance, or 
better security, as the case may be, has been de­
maude._d of such person by the notm·y public ; the 
terms of his answer, if any, or a statement that he 
gave no answer, or that he could not be found ; 

(tl) when the note or bill has been dishonoured, 
the place and time of dishonour, and when better 
security has been refused, the place and time of 
refusal; 

{e) the subscription of the notary public mak­
ing the protest ; 

(f) in the event of an acceptance for honour or 
of a payment for honour, the name of the person 
by whom, of the person for whom, and the manner 
in which, such acceptance or payment was offered 
and effected. 

105. When a pl'Omissory note or bill of ex-
. Notice of protest. change is requ~ by law to 

be p11otested, notice of such 
protest must be given instead of notice of dis­
honour, in the !?&me manner and subject to the 
same conditions ; but the notice may be given by 

notary public who makes the protest. 
bills of exchange drawn payable at 

some other place than the 
place mentioned u.s the resi­
dence of the· drawee, and 
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which are dishonoured by non:acceptance, may; 
without further presentmen~ to the drawee,. be 
·protested for non-payment, m the place sp~c1fied 
for payment, unless paid before or at matunty •· 

CHAPTER X. 

OF REASONADLE TnrE. 

107. In determining what is a reasonable time 
. for presentment for ac~ 

Rcnsonablc tune. t p :vment for . cep auce or aJ , 
giving notice of dishonour and for noting, regard 
shall be had to the nature of the instrument and 
the usual course of dealing with respect to simil~rr· · 
instruments; and in calculating such time, pubhc 
holidays shall be excluded. 

108. Presentment is made within a reasonable 
RcnsoMblc time for pr~· time, within the meaning 

scntment. of sections 65,. 77 and 78, 
if it is made .on the business day next after that 
on which the holder received the instrument 
referred to, or when there is no more delay than 
is occasioned by the residence of the parties to 
the instrument in different places. 

lllustration. 
A draws on B, · resident at Calcutta, a bill of ex­

change in favour of C payable at sight, and sends it 
to C at Benr1rcs. C, the day after he l"eceives it, 
indorses it to D, n,nd despatches it to D at Calcuttn,. 
D, the day after he receives the bill, presents it for 
pn.y'ment. The delay which has taken place in 
presenting tbe bill is not unreasonable. 

109. If the holder and the party to whom no­
R bl ti f • • tice of dishonour is give'n 

noti~~s~r~hshon':~r~ g•vmg carry on business oi· live 
. (as t.he case may be) in 

different places, such notice is "'iveu within a 
reasonable time if. it is despatched by the next 
post or on the day next after the clay of dishon­
our. 

If the said parties cm·t•y on business or live in 
the same ylac~, .st~ch notice is given within a rea­
~onable. tm~e If It IS despatched in time to reach 
1t~ destmatwn on the day next after the day of 

· dishonour. · · 

110. A party receiving notice of ~lishouour, 
Rcnsouablc time for who seeks to enforce his 

t~ansmitting such uo. right aaainst a prior party 
t1ce. P . ~' · transm1ts the notiCe within 
a reas~nable tim.e if he transmits it within the 
same tmie after Its receipt as he would have had 
to give notice if he had been the holder. 

CHAPTER XI. 

OF . .AccEP'!'ANCE AND PAYMENT FOR HoNour(. . ~ 
111· When a bill of exchange has beeu· ~oted (} 

Acccptanoo for honour. or protested for non-accept­
ance or for better security 

buy P~~~on may, wi~h the consent of the h~lder: 
hy Wil mg on the bill, accept the same for the 

onour of any party thereto. 
112. Where the ta d accep nee oes. not express 

:'l.ccoptllllce not speci· for whose honour it is made 
f~~~~dc~vhose honour it shall be deemed to be mad~ 

for the honour of the drawer. 

f.1:fi. An acceptor for honour binds him~elf to 
hon~~r. •ty of acceptor for all parties subsequent to 
h h . the party for whose 

onour e accepts to pay the amount of the bill 
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if the drawee do not · and such party and- all prior 
·parties are liable in their respecti'\l'e capacities to 
compensate the accept~r f~r honour for all loss or 
damage sustained by h1m l1l consequence of such 
acceptance. 

But an acceptor for honour is not liable to the 
holder of the bill unless it is presented, or (in case 
tho address given by such acceptor on the bill is 
a place other than the place where the bill is 
made payable) forwarded for presentment, not 
later than the day next after the day of its matu­
rity. 

114. An acceptor for,honour cannot be charg­
When ncceptor for hon· eel unless the bill has at 

our may be charged. its maturity been present­
eel to the drawee for payment and has been dis­
honoured by him, and noted or protested for such 
_dishonour. 

115. vVhen a bill of exchange has been noted 

Payment for honour. 
or protested for ncm-pay­
ment, any person may 

pay the same for the honour of any party liable to 
pay the same, provided that the person so paying 
has previously decl:wed before a notary public 
the party for whose honour he pays, and that such 
declaration has been recorded by such notary 
public. 

116. Any person so paying is entitled to all the 
Hight of payer for honour. rights, in respect of the 

bill, of tho holder at the 
time of such payment, and may recover from the 
party for whose honour he pays all suius so paid 
. with interest thereon aucl with all expenses pro­
perly incurred in making such payment. 

I 

CHAPTER XII. 

Qp CO~!PENSATION. 

· 117. The compensation payable in case of dis­
. Rules as to com pens a. honour of a promissory note, 

tion. bill of exchange or cheque, 
-by :tny party liable to the holder or any indorsee, 
shall (except in cases provided for by the Code of 
.Civil Procedure, section 532) be dete1·miued by 
the following rules :-

(a) The holder is entitled to the amount due 
upon the instrument, together with the expenses 
properly incurred in presenting, noting and pro­
testing it; 

(b) When the person charged resides at a 
place different from that at which the instrument 
was payable, the holder is entitled to receive such 
.sum at the current rate of exchange between the 
two places; 

(c) An indorser who, being liable, has paid 
the amount due on the same is entitled to the 
amount so paid with interest at six per centum 
per annum from the date of payment until tender 
or realization thereof, together with . all expenses 
caused by the dishonour and payment ; 

( cl) When the person charged and such in­
dorser reside at different places, the indorser is 
entitled to receive such sum at the current rate 
.of exchange between the two places ; 

(e) The party entitled to compensation may 
draw a bill upon the party liable to compensate 
him, payable at sight ·o1· on demand, for the 

amount due to him together with all expenses nro­
perly incurred by him. Such bill must be accom­
panied by the instrument dishonoured a.nd the 
protest thereof (if any). If such bill is dis­
honoured, the party dishonouring. the same is 
.liable to make compensation thereof in the same 
manner as in the case of the original bill. 

CHAPTER XTII . . 

OF CROSSED CHEQUES. 

118. Where a cheque bears across its face an 
addition ofthewords "and 

Cheque crossed gener· company" or any abbr~-
ally. viation thereof, between 
two parallel transverse lines, or of two parallel 
transve1;se lines simply, either with or withou~ 
the words "not negotiable", that addition shall 
be deemed a crossing, and the cheque shall be 
deemed to be crossed.generally. 

lUl. Where a cheque bears across its face 11-n 
addition of the name of 

Cheque crossed spc· a banker, either with or 
ci:llly. ,vithout the words "not 
negotiabie," that addition shall be deemed a 
crossing, and the cheque shall be deemed to be 
.crossed specially, and to be crossed to that banker. 

120. Where a cheque is uncrossed, the holder 
c . ft . may cross it generally Ol' 

rossmg t\ er Jssuc. specially. 

vVhere a cheque is crossed generally, the holder 
may cross it specially . 

vVhere a cheque is crossed generally or spe­
cially, the holder may add the words ''not nego­
tiable." 

vVhere a cheque is crossed specially, the banker 
to whom it is crossed may again cross it specially 
to another banker, his agent, for collection. 

121. ·where a cheque is m·ossed generally, the 
Pnyment of cheque banker on whom it is 

'crossed gencmlly. drawn shall not pay 1t 
otherwise than to a banker. 

Where a cheque is crossed specially, the bank~r 
Ptlyment of ch~que on whom it is drawn shall 

crossed specially. not pay it otherwise thau 
to the banker to whom it is crossed, or his agen;; 
for collection. 

-122. Where a cheque is crossed specially !<> 

Payment of cheque more than one ba!lker, 
crossed specially more thnn except when crossell tlJ 
once. an n"'ent for the purposP 
of collection, the banker ;n whom it is drawn 
shall refuse payment thereof . 

123. Where the banker on whom a m·ossed 
Payment in due course of cheque is drawn has paid 

crossed chec1ue. the same in due course, 
the banker paying the cheque, and (in case such 
c'h.eque has come to the hands of the payee) the 
drawer thereof, shall respectively be entitled to 
the same rights, and be placed in the same posi­
_tion in all respects, as they would respectively be 
entitled to and placed in if the amount of. the 
cheque had been paid to and receivod by the true 
owner thereof. 

124. 

Payment of crossed 
·cheque .. out of dao coiU'Ie. 
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wise than to the banker to whom the same is cross­
ed, or his agent for collection, being a banker, shall 
be liable to the true owner of the cheque for any 
loss he may sustain owing to the cheque having 
been· so paid. 

125. A person taking a c)leque crossed gene-
. " rally or specially, bear-

Ch~ue bonnng not i g in either case the 
·Jlegotmble." n ' . 

words "not negot1able," 
shall not have, and shall not be capable of giving 
a better title to the cheque than that which the 
person from whom he took it had. 

But a banker who has in good faith and without 
negligence received payment from a customer of 
a cheque crossed generally or specially to himself 
shall not, in case the title to the cheque proves 
defective, incur any liability to the true owner of 
the cheque by reason only of having received 
such payment. 

CHAPTER XIV. 
OF FoREIGN BILLS. 

126. Foreign bills of exchange may be drawn 
Set of bills. in parts, each part being 

numbered and containing 
a provision that it shall continue payable only so 
long as the others remain unpaid. All the parts 
together make a set; but the whole set consti­
tutes only one bill, and is extinguished when 
one of the parts, if a separate bill, would be 
extinguished. · 
Eueptim~.-When a person accepts or indorses 

different parts of the bill in favour of different 
persons, he is liable on each part as if it were a 
.separate _bill. 

127. As between holders in due course of 
. different parts of the 

Holde; of first o.cquued same set he ho fi •st 
plll't entitled to nll. , ' . W • I 

acqu1red t1tle to h1s part 
is entitled to the other parts and the money re­
presented by the bill. 

128. Where a drawee in case of need is named 
. Dro.wee in co.so of need. in a foreign ~ill .of e:x:-

change, the h1ll 1s not 
dishonoured until dishonoured by such drawee. 

129. Foreign bills of exchange must be pro­
Protest of foreign billa. tested for dish~nour w:hen 

such protest 1s reqmred . 
by the law of the place where they are drawn. 

CHAPTER XV. 
OP INTERNATIONAL LA.w. 

ISO. In the absence of a contract to the con­
trary, the liability of the 

Law gov~g liability maker or drawer of a 
of maker, acoeptor or f · · 
indoraer of foreign inatru. · ore1gn promlSsory note, 
ment. bill of exchange or 

cheque is regulated in all 
essential matte~ by the law of the place where 
he made the mstrument, and the respective 
liabilities of the acceptor and indorser by the law 
of the place where the instrument is · made pay­
able. 

nlustratl'ons. 
of exchange was dmwn by A in California 

rate of interest is 25 per cent, and accep~ 
in Washington, where the rate of 

cent. The bill is endorsed in Bri­
js clishoDOured. An action 011 the 

bill is brought against B in British India. He is 
lin.ble to pay interest at the rate ofA6 ~cr li c~ft t~n~~; 
but if A is charged as drawer, JS a e 
interest at tho rate of 25 per cent. · 

131. Where a promissory note, bill_ of ex­
chango or cheque ~s made 

Lnw of plncc of payment payable in n different 
governs dishonour. place from thnt in which 
it is made or indorsed, the lMv of the place :"here 
it is made payn.ble determines wh~tt const1tut~s 
dishonour and what notice of dishonour lS 

sufficient. 
illustration. 

A bill of exchange drawn and indorsed in British ( 
India, but accepted payable in France, is dishonoure_d. 
The indorsee causes it to be protested for such dJs­
honour and gives notice thereof in accordance with 
the law' of France, though not in nccordnnce with 
the rnles herein contn,iued in respect of bills which. 
are not foreign. The notice _is sufficient. 

. 132. If a negotiable instrument is made, 
drawn, accepted or in­

Instrument made, &c., dorsed out of British In­
out of British. In~in, hut in dia, but in accordanc'e 
accordance w1th 1ts law. . b h I f B 't' h w1t t e aw o r1 1s 
India, the circumstance that any agreement evi­
denced by such instrument is invalid according to 
the law of the country wherein it was entered into, 
does not invalidate any subsequent acceptance or 
endorsement made thereon in British India. · 

133. The law of any foreign country regard­
ing promissory · ·notes, 

Presumption ns to foreign lJills of exchange and 
law. 

cheques shall be pre-
sumed to be the same as that of British India, 
unless and until the contrary is proved. 

Year nud 
chapter. 

SCHEDULE. 

(cb) · STATUTEs. 

Title. Extent 
of repeal. 

9 Wm. III. c. 17. An Act for the bettor pny. The whole. 
ment of Inland Bills of Ex· 
chango. 

3&4 Anne, c. 8. An Act for giving like remedy The whole. 
upon ' promissory notes as is 
now used' uclon Bills of Ex-
change, an for tho better 
~aymcnt of Inl:md Bills of 

xchnugc. 

(b) AcTs OF THE GovERNOR GENERAL IN CouNciL. 

No. o.nd year. Title. Extent 
of repeal. 

VI of 1840 

V of 1866 

XV of 1874 

... An Act for the amendment The whol 
of tho lnw concerning the e. 
negotiation of Bills of Ex· 
chango. 

. .. . An Act to nmond in certo.in Sections U 
respects the Commercia.! 12 and 13• 
Law of British Indin. · 

... Tho I,aw8 Loco.l Extent Act, The . fi. r 8 t 1874. 8 ch cd ulc 
so far as 
relates to 
Act VI of 
1840 and 
Act V of 
1866, ace­
tiona 11, 
12 lind 13. 

D. FITZPATRICK 
Secy. tD the GO'Vt, of India,, 
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The following further Rep_ort of a Select Committee, together with the Bill ~~ settled by them, was' 
pr~sented to the Council of the Governo1· General of India for the purpose of ma.;:mg "Laws and Regu.-
Iat!Ons on the 19th of February, 1879 :- . · 

WE, the undersigned lv[embers of the Select Committee to which the Bill to define and amend the 
, law relating to the Transfer of 

From Scc~etnry to Chief Commissioner, Assam, No. 532, datc<l 16th March, 1878. Pro~erty was ref~l'l'ed, have 
, Actmg Under Secretary to Government, Bombay, ·No. 3583, date<l 18th Juno cons1dered the Bill and the 

, 1878, all(l enclosures. . · papers noted in the margin 
Extract from a Memoramlum by Pandit Srikishcn, Pleader, Judicial Commissioner's ' d ]· th h t t' 
· Court, Ouclh. · au 1ave e onour o presen 

Third Note by the Hon'ble Whitley Stokes , datc<l20th July, 1878. this further report. 
From Secretat·y to Chief Commissioner, :rviysore No. 2705-3 J, dated 9th July 1878, 

n~d ~nclosure. ' · 2, The principal objec-
" Officmtmg Secretary to Chief Commissioner, Central Provinces, No. 3519-168, tions taken to this Bill in its 

dated 24th August, 1878 and enclosure. 
Officiating Uudor Secretary to Government, Bengal, No. 36i8, dntccl 6th Sep- second form are, first, that, as· 
. tember, 1878, an<l enclosures. a whole, it is heterogeneous, 

· , Secretary to Government, North-Western Provinces ;mel Oudh, No. 687A, date<l and secondly that certain 
1.lth September 1878. ' · ' · 

" Jumor Secrebry to Chief Commissioner British Burma No. l<l38·64 dntecl 28th parts of 1t ·are netther neces-
September, 1878, and enclosures. ' . ' ' sary nor expedient. It is sa.id, 

! ' ' Secretary to Govcrmnent, North- Western Pronnccs :mel Oll(lh, .No. 721 A, datecl for instance that though the 
Sth October, 1878, and enclosure. ' · · h 

,, J;fon'ble H. S. Cunningham, datccl5th November, 1878. aml enclosure. bulk of the B1ll d~als ":lt · 
'' Secretary to Govcmment, .Pnnj,\b, No. :3!l2u, dated 21st November, 1878, and transfer of property ~ntcr VLV08 · 

• enclosure~. : by act of parties it also treats, 
Enuorsement by Government of Bengal, No. 4556, dated 29th November, ISiS, aml . t' 89 3' 3 f d' 

enclosures. 1n sec wns ~. . , o con 1• 
.Fourth N?te ))y.thc Hon'blc Whitley Stokes, clatc<l 9th January, 1879. · tions in Wills, and, in section. 
Forms of mstruments taken ft·om a Bcngitli hook of forms rcccivc<l from Mr. O'Kincaly. 129 of Succession to a. de- · 

cea~ed person. It is said, 
again, _that the chapters dealing respectively with the rights and liabilities of owners of limited intere~ts 
and Wlth property held l)y several persons, belong rather to the subject of the enjoyment, than to tl,iat 
of the transfer, of property. It is urged that settlements (in the conveyancer's sense of the word) are 
ha\·dly ever made in Iudia, that what are technically called Powers are nlmost unknown, and that the 
chnptet·s respectively dealing: with those subjects are certttinly not necessttry and cnn hardly be said to 
be expedient. We feel the force of these objections. In fact, we have always felt them. But we were 
not responsible for the first draft of the Bill, whatever were its excellences or defects. The matters thus· 
objected to, together with others, such tts Re"'istration and Tt·usts, still more foreign to the proper sub­
ject of the Bill, are all dealt with by the chat't preparecl by the late Indiau Law Commission, which was 
sent out· in 1870 by the then Secreta.ry of State with instructions to introduce a Bill founded upon · 
i~, revised by Sit· A. Hobhouse and sent home by the Government of India in January, 1877, i. c., nearly. 
BlX mouths before the Bill was introduced and referred to a Select Committee. The great deference 
due to the Law Commission and to Sir A. Hobhouse has hitherto prevented us from dealing ft·eely with 
th!'l Bill. Until the opinions of tho Local Governments and the results of local experience had been ob-. 
tamed, for us to lmve a:ltered it would have been to set our indiviclual views against those of t:he able. 
and learned men who were answerable for the Bill as introduced. But now that the opinions and results. 
above referred to have been obtained, we see t.hat, if the Bill is to go on at all, it must be strictly con- · 
fined to the subject of transfer of property by act of parties, that is to say, by contract or gift. 

3. We have therefore omittecl chapters VII to XII, both inclusive. 
I 

4. vVe cnnnot maintain that they are in accordance with one of the canons laid dmvn in om· last 
report, namely, that no additions should be made to the existing law a which are not either necessary 
or clearly expedient." The chapters dealing respectively with settlements, the rights and liabilities 
of owners of limited interests, and property helcl by several persons, are, moreover, very incomplete ;. 
and, as Natives are excluded from chapter IX, it would 11J.lply to a very limited class of persons. 
Chapter XI (of Powers) would also be of little use. We believe that among Na.tives powers nrc almost-
1lllknown. So far as we are aware, the only reported cases in wl1ich anything like a power was given 
by a Native are in 2 Cnlc. 474, and N.-W. P. (l8G9) Part II, p. 6, iu each of which cases a Hind(t be­
queathed lnnd to his wife and expressly empowered her to alienn.te it, and in 5 Beng. 181, where a HindU 
t-estator empowered his sister to q.ppoint a trustee of a religious endowment. Moreover, powers may 
be created by will, and are, as often as not, exerciseable by will. The subject therefore does not pro­
perly fall within a .measure treat.in.- of the transfm· ofp1'operty, that is, as lawyers generally understand 
the expression, the conveyance of property f1·om one living person to another. 

5. As the Bill is, so fa.r ns it deals with immoveable property and debts, only a partial measure, 
we have made the preamble run thus :-a Whereas it is expedient to deline and amen~ certain parts of 
the law relating to the transfer of property by act of parties." Compare the preamble to the Iridio.tf: 
Contract Act, IX of 1872. 

CnAPTEP. I.-P1·e~iminary, 

6. In Section 2 we have expressly saved all transfers by operat10n of law (c. g., .in 
insolvency, forfeiture, sale in execution of a decree), with which the Bill is not intended to deal. 

VI.-16 e 

• 
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h d fi 't' f "grantor" "grantee," and 7. In section 3 we have omitted, as unnecessary, t e e m IOns 0 V d VI of this Act shall 

. "grant ·" and for the last pa:raaraph, we have said : "Chapters III, IV, an 
' ' 

0 
• t 18 .... 2 " be taken as part of ~he Indian Contract .a.c , 1 • 

CHAPl'ER rr.-Of Ass-nmnces of Immovcc£ble P;·opm·ty. 

, 8 This chapter sheuld we think be enti tled " Of •rransfers of Immoveable Property," ads it rt~late~ 
· ' 'h · 1 d We have omitte sec 1011 il to all transfers of such property, whet er or not an assurance 1s cmp oye . . · ' . . . l 

and the schedule to which it relates: they do not fitly form part of a Bill dealing w1tl~ substantive_ aw. 
Moreover, English experience shews that statutory forms o.f conveya~ces are rarely used, ancl they are 
dangerous, as tempting unskilled persons to try aud be then· own conveyancers. · 

.. · 9. Section 6 applies to transfers of immoveable property made by assurauc~; but it obviously 
ought to 'apply also to oral transfers of such property. We have therefore re-drawn 1t. { 

10. In section 7 we have provided for the case .of a Sebnit, which has twice come before the 
Judicial Committee. (See 1<1 Beng. 450, and I. L. R. 2. Calc. 341). . . 

· ' 11. As rents and profits of lnud are 'immoveable property,' we hav~, after this section, inserted 
section 1 of Act XI of 1855 :-

. "No person shall be chargeable with o,ny rents or profits of o,ny immoveo,ble property w_hich he ~as 
. in good faith paid or delivered to any person of whom J,.le in good faith_ held the same, notw1thst~udmg 
it may afterwards appeat· that the person to whom such payment or dehvery wo,s made had no r1ght to 
receive such rents m: profits." 

This section now applies only to cases to which the English lmv is a.pplica~le ; ~ut there seems no 
reason why so equitable o,nd useful a rule should not be extended to every one m India. 

12. Section 8 of Bill No. III applies not only to cases where laud has passed inte?' vivos by act 
of parties, but also to cases in which it has been transferred by opemtiou of law. It therefore seems 
beyond the scope of the Bill. . 

13. The · Bill 'is sileut as to the doctrine of lis pendens, which has in about a dozen reported cases 
• been applied to Native purchasers and mortgagees (see 11 Bom. 24, 29, 30, 139 ; 8 Beng. 474; .I 

O'Kin. 303, 309; 10 W. H. '169; Sev. 808, 951). We have inserted the following:-

"10. During the active prosecution in any Court having authority in British India or established 
beyond the limits •of British India by the Governor General in Council, of a suit in which the right to 
any immoveable property is directly and specifically in question, the property cannot be transferred by 
any party to the suit so as to affect the rights of any other party thereto under any decree or order 
made therein." · · . . . 

14. Section 9 of Bill No. III (as to the effect of payment by one person, of consideration· for. 
which a transfer is made to another) properly belongs to the Trusts Bill; and should, we think,_ be. omit­
ted from the present measure. 

CHAl'TER III.-Salcs of Lmnoveable P1·ope1·ty. 

. 1.5. In accordance ~ith a suggestion of. Mr. Justice Cunningl1am w~ hav~ pre~ed to this chapter 
a section founded on sect10n 78 of the Contract Act; but we do hot thmk w1th hnn that the section 
should provide for part delivery, an expression which, in the sense in which it is used in the Contract .Act 
eectio~ 92, ~vould be inappropriate as ap:plied to_land; nor ~o w.e consider that, in stating the tim~ 
':~ wh1ch dehvery takes place, the effect of executmg and dehvermg the assurance should be ignored. 

The sectioJt refen·ed ·to is as follows:-

Sale bow effected. 
'.' l:i~le o£ immoveable property ~s effected by offer and acceptance of. 

certam Immoveable property for o, pr1ce, or of a price for certain immove­
able property. 

"~gethe: with payment of the pl'ice and. deliyery of the property, or with tender, part-payment or 
earnest, or Wlth an_ agreement, express. or 1m plied, that the payment, or ~eli very, or both, shall be. 

"Where there is a contract for the sale of im~o~eable prope1·ty, the ·ownership of the property 
to the buyer when the whole or part of the pnco, or when· the earnest is paid or . when the 

lffA•ofm·ia delivered. · . , . · ' ' · 

.• 
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"If the parties agree~ expressly or by implication, that the payment, or delivery, or both, shall be 
postponed, the ownership .passes as soon as the proposal for sale is accepted. · . 

"Delivery of immoveable property takes places-

« (a) if the transfer is made by assurance___:wheu the assurance is executed and delivered by the 
_seller, and (if its registration -is required by law) registered: · 

· rr (b) if the transfer is not made by assurance, in the case of a 1:eversion or otlier intangible thing­
when the JJarties consent to its delivery, nad in the case of other immoveable property-when the buyer 
·becomes capable of exercising physical control over it and determines to exercise such control on his 
own behalf or on behalf of the -person whom he represents." 

This will have the effect of settling a moot point o£ Hindlt law, namely, whether change of posses­
sion is necessary to complete a sale of lnnd; whether, in other words, the vendor must, at the time of 

, sale, be in possession of the property sold (I. L. R. 1 Calc. 302: I. L. R. 1 Bomb. 502: N.-W. P. 1871, 
;p. 2: contra 7 Bomb. A. C. J. 4: 10 Bomb. 491). 'l'his question is answered in the negative by the 
Calcutta High Court and 1\fr. J.D. Mayne, a conside~able authority on Hind\tlaw. 

16. We have omitted clauses (cl) nnd (i) of section 11 (now 12). The former is, as :M~r. Jaeob' 
points out, provided for by the Contract Act, sect!on 39; the latter by sectwn 10 of the same Act. On 
the other hand, we have restored clauses (c) and (f) of Bill No. I modiliE1d as follows :-

" 'l'ill the ownership of the property passes to the bllyer, the seller is entitled to the rents and 
profits thereof. · · 

"\Vheu the ownership of tlQe property hns passed to ·tho buyer, he mllst benr any loss nrisin"' from 
the destruction, injury or deterioration of the property not caused by the seller, and he is endt!ed to 
the benefit of any improvement in, or increase in value of, the property nnd to the rents and profits 
thereof." 

The Intter clause corresponds with the provision of the Contract :A.ct, section 86, as to goods, 

17. ' ;Ve have recast nud abridged section 10 (now 13) ns follows:-

Disclosm·cs required from scllor and buyer. "'£he following omissions are fraudulent:-

" (et) au omission of the seller of immoveable property to disclose to the buyer any defect therein 
of which the seller is, nnd the buyer is not, aware, and which the buyer could not with ordinary care 
discover: · · 

" (b) an omission o( the buyer of immoveable property to disclose to the seller any fact as to the 
nature or ext~nt of the seller's interest therein, of which the bllyer is, and the seller is not, aware, and 
which increases the value of such interest." 

This will attract section 17, clause (5), of the CoutJ:act Act, which declares that "fraud11 

includes " any such omission as the law specially declares to be fraudulent.'' 

18. As the Bill is now strictly limited to transfers by act of parties, we have omitted section 13, 
as to the procedurf;l where the buyer becomes insolvent before completion. For the sal!le reason we 
have also omitted section 73, as to the procedure where, during the continuance of a lease, the lessee 
becomes insolvent. 

Hl. Section 17 (now 18), as to joint purchases. We have added, as ~Ir. :b,ield suggests: "In the 
absence of evidence as to the shares so advanced, such persons shall be presumecl to be equally interest­
ed in the property." 

CHAPTER IV.-OJBreclwnges. 

20. As this chapter deals with moveable as well ns immoveable property, we have placed it after 
the chapter on leases, and we have omitted the first paragraph of section 22, as the matter seems suffi­
ciently provided for by Act IX of 1872, sections 64, 65, ancl Act I of 1867, sections 25, 37. 

CHAPTER V.-Of ]![01·/gctge.~ of I,l~Tiwvec!blo PI'O'jJOrty. 

· 21. Section 27.-We fear that the abolition of equitable mortgages here proposed by the Law 
Commissioners would inconvenience the mercantile community. Vv e have thought it better to say that a. 
mortgage by deposit of title-deeds shall be deemed to create a charge on the property comprised therein 
and to insert the necessary clause in section 68 (now 63). 

. 22. We have provided, in· accordan~ with a suggestion of Mr. Field, that in . tho case of m 
usufructuaq mortgage, the mortgagor may recover possession of the property, (1) where the m<~•rt.l!r&g~e&<-. 
is authorized to pay himself from the rents _and profits of the property ilie principal interesf; t:h•,.,...AI).,~t: 
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rt . . · 'd (2) h . the mort"'agee is authorized 
mo gag~-money-when such principal and interest are so pm ; w ele -whel~ the term (if any). 
to pay h1mself n'Onl such rents and profits the inte1•est of the mortgage-money d posits in -such Cou1·t 
of the mortgage expires and the mortgagor pays or tenders to the mortgagee, or e . . 
as last aforesaid, the principal of the mortgage-money." . 

1 
, · · 

. f ·t"' "'Or to take all , egat .· 23. Section 29 (now 24).-We have here declared the duty o a mor .,n., 
means to protect his rights in the mortgaged property (Mncph. 112). 

. . . t W have now provided that 24. Sect10n 31 (now .27).-Thls provided only for voluntary was e. e ' 
the mortgagor is not liable for permissive waste. 

. . J • d t t tl e case of patni tenures. 25. Section42(now39),clause(c).-Wehaveaddeet,mor er o_mee l · . ·
1 

the ro ertymay 
and saleable under-tenures, " and any arrears oE rent in default of payment of whw 1 P P 
be summarily sold." • 

We have }Jrovided that a mortgagee itl possession ought to do such repairs ns he can pay foi: out 
of the rents l'eceived after his interest is paid (see 9 w. R. 488). . r 

We have omitted clause (c). ~rhe right which it gives is, a~ ~{r. Fi~ld says, lJart ~f the mortgagee's' 
right to take possession, whicl1, as ~ general rule, finds no place m the Bdl. 

Where sufficient t~nder is made the mort"'a"'ee in possession is thenceforth accouut~ble for 
all his receipts from the mortgaged pro}Jerty (9 N.~W. P. 1: ~Iacph.l59-160). We have proVIded for , 
this. -

26. Section 60 (now 57).-When n. mortgagor obtains n. decre7 inn recl~mption·s.uit and fail~ to 
pay the amount due, we think the mortgagee should be entitleclmther to a foreclosure or a sale. We 
have altered this section accordingly. · 

27. Section 61 (now 58).-We have omitted the second paragraph and the schedule to which it 
refers. It is hardly the functio~ of a Bill codifying substa~t~ve lnw to give forms of decrees. They. 
should, if necessary, Le added to schedule IV of the Code of ClVll Procedure. 

CHAPl'ER VI.--Of Leases. 

28. Section 70 (now 66).-\IV e have substituted a section analogous to that above proposed as a 
substitute fo1· section 10. 

2!). Section 71 (now 65).-We have struck out clauses (c) and C!f). The_former is superfluous; the 
latter is provided for by the Contract Act, sections G'L and 73. 

Clause (l) now (i).-With reference to Coucl1, C. J.'s, decil?ioninKoorflOI" v. Yt~lo, 5 Beng. 401, 416~ 
we think this clause should run thus : "The lessee may use the property leased and its products (if auy) 
as a reasonable owner would use them, but he must not use the property for a purpose other than that. 
for which it was leased, or fell timber, open mines or quarries, or commit any other .act :which is destruc­
tive oi· permanently injurious thereto." We have added "'l'he prohibition in this clause does not apply 
to mines whic4 were open·wl1en the leas~ was granted."-See 8 Chan. Div. 526:. . 

Clause (q) now (o).-We have inserted words in the provis<;> to show that the lessor's ti•ansferee is 
not entit.lcrl to arrears of rent due before the transfer. · · · 

Clause (1') now (p).-\1\'e have made (in accordance with n suggestion of tho Government of the 
North-Westem Provinces) the second paragraph to run thus:" Nothing in this clause shall be deemed 
to authorize a tenant having a right of occupancy, the farmer of an estate in respect of which default 
has been made in p!!iying revenue, and the lessee of an estate under the management of a Court of 
Wards, to .a-ssign his interest as such tenant, farmer or lessee." 

30. Section 7G (now 70).-We have completed the list of events on which a lease determines. 

31..· We have recb-a:wn the clause as to waiver of forfeiture and notice. It is now nu~bered 71, 72. 

32. We have iuserted·a secti~n (74·) as to the · effect of surrender and forfeiture of a lease, on sub-
lessees. 

83. We have made some other comparatively unimportant omissions, additions and alterations in ) 
~or~ng an~ arrangement ... we have. added o~ th.e m!lrgins refereu_ces to the reported decisions of the. ·' 
Indian Courts and the J'udicml Com~mttce, :Wh10h JUstify the rules ,contained in the Bill. It wilL be seen 
that but few of these rules are devmd of th1s valuable support. The assertion that the Bill would intro­
duce a mass pf new law.inh? India.. must therefore be_due h? ignorance of the extent to which English 

(under th~ name of JUStice, equ1~y and good ~ons.c1ence) lB actually administered to the Natives by 
AIJIIClOJ•.Luu,,..u C?~· 'l'he obJect of the B1ll~ like.that of all our Codes, is to·stt1p our own law of 

, ._.,, .a;a.::.~ local and h1Stoncal, and to mo~d tl1e .r~s1due mto a shape in which . i.t would ' be suitable for · 
and could b~ easily adm1';llllt~red by non-professional Judges. But the Bill·will· 
new su~sf:antive law, and 1t will not (except in the ca-se of the procedure relating 

m(lnj;r&J!::eBJ ~~plllce. any ensting enactment. The rules, for mstance, as to the relation of landlord 
COD!tail:led m the local Acts, .X, of 1859, XVlli of 1873, XIX of 1868 XX.Viii of 1868 · 

and Madras Act VIII of 1865, will all remain untouched: , . 
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34. To tl1e belly of local usages am1 coutractual incide11ts which in India, as in other countries 
e:xists as to the t!·ansfe~· of Janel~ the tenderest care is shown. by the Bill. N?t only is .loc~l ~sag~ 
expressly saved m sect10ns G2,Gv ancl G8, but the effect of secbon 1, clause (!t), WJ11 be to mamtammt-act 
the statutory force which the legislatur~ bas given to local usage in those two 11ays tlc cotttlWICB the 
Panjiib ·and O~c1h; and th~·~ughout Inc1Ja. all t!Ie man:r incidents of a mortgage or a lease, which are not 
inconsistent w1th the proviSIOns of the B1ll, WJllremam ,wholly uuaff~cted. t 

36. 'rho Bill :mel preliminary report of the Select Committee l1ave been published· in English in 
the Presidency-towns, t~1e Panjab, ti1e Central,Proviuces and Brit. ish Burma. :I!' rom the North-Western 
Provinces no report of publicatiou has been . received. Publication of the Bill and Report in the 

. vernacular. has been reported only by the Government of Benaal. We recommend that the Bill as now 
altered be published in the Gar.cltc of Iud;'cb and sent to the "'various I"ocnl Governments for opinion. 
Ancl we think that no furthc1· steps should be taken upon the Bill nntil it has Leen reported on by the 
new Indian I.1aw Commission. 

CALCUTl'A '; . } 
The 19th Fcbntctl'!J 1879. 

WHITLEY STOKES. 
1:'. R. COCKERELL. 

I concur in n.ll the omissions and ::tmcnclments made by the Committee aud in theit· final recommend­
ation; but I believe the Bill to be capalJle of further simplification, ami regret to notice the almost 
entire absence of illustrations. 

T. H. 'l'HORNTON. 

I hnve 110t lmd time to con.sicler either the provisions of the Bill or tl1e clmuges now made 
thorougl1ly; but I agree tlmt the chapters on Powers, .Settlements, &c., should be omitted, and think 
these omissiou~ necessitate republication with a view to elicit fTesh criticism to be laid before the new 
Commisgion. 

I would modify the new section 11 by requiring a written instrument in all cases ~·here the value of 
the property sold is Rs. 100 or upwards. This will involve registra.tion and get riel of the inconvenience 
and anomaly which would arise from oral sales of valuable land with deferred possession and no regis­
tration. Subject to the above remarks, I o.pprove of the addit.ions now mncle t:> the Bill. 

G. H. :P. BV ANS. 

I concur in all the omissions, and agree that there should be a further publication. 

G. C. PAUL. 

I am oppose~l to the republication of this Bill at the present time. I believe that there is a great 
·deal still left in the Bill which it will be desirable to omit, as relating to matters on which legislation 
is not called for; and I think that there should be no further publication until the Law Commission 
have repm•ted on the measure. 

A. J. ARBUTHNOT. 

I am inclined to think that there can be no ha1'Ill in republishing the Bill in its present form 
(though I must say that I believe it admits of further improvement), inasmuch as the republication 
will elicit public criticisms which may be of· some use to t)le Law Commission. 

JOTINDRA l[QHAN 'l'AGORE. 

VI•-16f 
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SCHEDULE -Repeal of Enactments. 

" In this Act, ~mless the t·c he some- B!ll a.3 : 
u, h' t' . th .Btll II, B. 1: t mg repngnan lll e Report, s. 2 : 

A B ill to am.cncl tho law ~·clc~l i.l!g to the lutcrpretntion-cl:mso. sul>ject or context-
Tnmsfe;· of Ptopl)l·ty by act of P a1'lies. l "assm:m1ce" means any non-testament- Act III of 1877, a. 

l ary inst.rument which l7, cl. (b). \ .YHEREAS it is expedient to defin e and I ":~ssm·aucc. " t t 
d · f plli'pol·ts or opera es o 

P '·I amen cm·tam parts o f h · l' f 
rcamu e. the lnw relating to the c-reate, trans er, or ot erwtse c 1spose o , 

transfer of property by act of pin·ties ; It is whether in present or in future, any rig~1t, 
hereby enacted as follows :- title or interest, whether vested Ol' contm­

gent, to or in immoveable property: 

CHA.PTEH, I. 
" registered" means registered in British 

India nnder the la\V 
PUELDIINARY. for the ti111e being in 

1. force regulating the 
This Act may be called "The Transfer registration of documents : 

~~79 :~roperty Act, "attached to the earth" means...:.. Short _title. 

Extent. 
It extends to the "attachc<l to the earth. " (c£) imbedded in t.hfO' 

earth, as in the case of 
whole of British India ; walls : 

Commencement. 
And it shall come 

into force on the first 
da;y of Jc~muwy 1880. 

2. : On and f rom that day the enactments 
specified in the sche­
dule hereto annexed 

shaH be repealed to the extent mentioned 
in the third column thereof. But nothing 
herein contained shall be deemed to affect-

Ropenl o( Acts. 

(b) permnn~utly resting itpon it, as in the Sec ss •• IS, 44, cla118e 
case of buildings ; or (~). Gl. 

(£:) attached to what is so imbedded or so 
rests, as by means o:f nails, bolts, screws, 
cement, solder or othet·permnnentfastening. 

4. Chapters III, IV, V and VI of this 
Chapters III IV v Act shall be construed 

nnd V'Ito b~ pn~tor:\.ct as one with the Indiun 
IX of 1872. Contmct A.d., 1872. 

Act DC of 18i2, s. 1. (a.) the provisions of any enactment not 
Savin" of certain hereby expressly re- CHAPTER II. 

~ct~ •. i.n'Cidents, rights, pealed: OF TRANSFERS OF ImlOVEABLE PROPERTY. 
lmbiltttcs, &c. (u) any incidents of 5. Every person competent to contmct r,rn. ~ 4 :

4 any contract which are not inconsistent Persons competent to ~nny'make n transfer o~ ••po ' II. 

with the pr~visions of this Act: m11ko trnn~fers of im· 1mmove.able property : 
( ) · ht ]" b'l't · d · movooblc property. but subJect to tho lu.w c any ng or m I l y acqmre or m- 1 h · b · · f t h · 

cun-ed before this J\,ct comes into force, or I for t e ttme emg I.n ort·c m; o .li o circum-
any remedy iu respect of any such ri"'ht or 1 stances and extent m and to whwh he may 
liability: · o dispose of such property. 

(d) the ri ht to an thing affixed to the 6. Unless a different intention i~ ~res.sed 
· h g y or necessanly Implied sbo~ y hit~~Ale~s~e nndc:r aufy lease granted Operation of trana- a transfer of immove~ v.u~a~ciiAUirse, )\Y'll~ 

e1ore t s .cij comes mto ore~ : . . . fer. . able property '!ests in 2 
(c) any right of pre-emption acqrured I the transferee all the interest which the 

after this Act comes into forcf1: · transferor is then capable of passing therein 
I. L. R., 2 Bom.541. (.f) any. transfer by operation of law. · and in the legal incidents thereof. 

4 Beng. A. C. "2J9. 



55x 

N.-W.'P.IS70,p.251: Such incidents inclur1e .(~here the pro-
24 w. R, 330 t · 1 d) tl · a t1 t . (treea •everythin~ per y ~s an 1e ~asements annexo ter~ o, 
grown on it, the nunes and nun om Is thereunder and the 
Morley, N. S. 259. stancling trees, and aU other pr<Jdu.cts of the 

soil, 

1 91doo. I. A. 303. 

and (where the property is machinery at~ 
tac4ed to. tho earth (the moveable parts 
thereof, 

and (where the property is a house) the 
easements annexed thereto and its locks, 
keys, ~nrs, doors,· windows, pankhas, half-
doors, mats and blinds. · : · 

7. '!'he transferor of iiumoveable property 
'J'itle wl•ich trnnsforor cannot give to auothe1· 

of immovcnblc property a title thereto better 
can give. tltau his own, nnd 
where he hn;; only a restricted power of 
alienating the property, he cannot give to 
another a title thereto .valid as against third 
parties, except npou au u.)ienatiou within 
the restriction : 

6 Moo. I • .A. 303: Provided ~hat. where tho trnnsferor is (a.) 
I 2 W. R. 123 : Protection to innocent the manager of the pro-

3 W. R. 11 : f I f . , 8 ,V, R. 77 : transfere•s or ,.n ue. pertv o a mmor, an 
h 1 Bom. 27 :. undivided family, or an t•;11lowed temple, (b) 
·I 8 Bom. 'ill: a sonless Hindu widow in . possession of her 

!I Bom. 116 : _1 h b d' ( ) 12 Bom. 69 : deceascu us au s property, or c a trustee, 
14 Beng. 450: benamidir or other ostensible owner, the 

j I. L. K 2 Calc. 341• transferee's title shall not be impeached if -438. 
2 Mad. 407 : tl1e transfer has been made fot• a consider-
S Mad. 2~4 : ·ation aucl the transferee has acted in good 
Ci Mad. :111. faith and used due care and diligence to 

a.<;certain that the trausferor had power to 
make the transfer. 

Act XI of 1855, s. 1. 8, No person shall be chargeable with any 
Rent bowi lid• paitl tu ~·ents or profits of any 

)~older nuder defective 1mmoveablc property 
t•tle. which he has in good 
faith paicl or clelivered to any person of 
whom he in good faith held the same, not­
withstanding it may afterwards lippea1· that 
the person to whom such payment or deli­
very was made h!Ld no right to receive such 
rents or profits. 

ll Bom. 72, 76: 9. Where undivicled immovea,ble proper-
12 Bom. 138 : ty is held in possession 
Sllad. 12: ~!"'fer of slune of by co-oWllers and one 
21 W. R. P. C. 237. undl\'lded propotty. f h f h .. 

o t em trn.ns ers 1s 

sha~·e or any int-erest therein, the tt·ansferee 

CHAPTER III. 

OF SatES OF hrirovEADJ,E PROPERTY. 

. bl . ·ty is e£- Delivery not ucccs-
11. Sale of JUllllOYea e proper a' snry in cnsc o( 

. fected by offer an n?- Hindl'•s, H Bcng. 
Snlc how cftcctc<l. ceptance of certam 307 : 1 Bom. 5, 1!J. 

f 
. . f a Eifoct of pnrt-

immoven.blc .property or a pnce, 01 0 ' pnymcnt,N.-W.P. 

Price for certain immoven.ble property, 18U6, p. 161: 15 
· · W. R.44: · 
together with pnyment of th~ price ancl in 1\fuhnnunadnnlaw: 

delivery of tho property, Ol' ~V!th tender, urcct of om·n~st, :·v. 
IJm·t-payment or earnest; or w1th an agree- R. 1864. ~81 · 1 

. ]' d th t tl nent . Bom. 403· men.t, .express or nnp 1e , a te pay! · • or. Act IX of lSi::!, 
or delivery, or both, shall be postponed. s. 78, as t~•oocls : 
· . f h l f postponcme ,tofpny-

Where there ts a contract or t. e sa e o mont, 7 \,", R. 3li. 
immovenble ]ll'Operty, the ownersb1p of the Effect of c!clivcry be­
property passes to.the buyer when the whole fo; c pnymont, 10 
or part of the priCe, qr whe~ the . eamest, \\ . R . 194. 
is paid, or when the property 1s dehvered. 

I£ the parties agree, expressly or by impli­
cation, that the payment, or delivery, or both, 
:;hall he postponed, the ownership passes as 
soon as the proposal for sale is accept~d. 

Delivery of immovenble property takes 
plnce-

(a) if the transfer is made hy assurance- 14 Ben g. 30i, 312 : 
when the assurance is executed nnd delivered N.:,W·~'· 18GG, P; 87 

b l II · d ('f . . . . Consulcr 12 \\ • R y t 1e so er, an 1 1ts reg1strat10n IS re- P. c. 6 : · 
quired by law) registered: as to cloliv~ry of ns· 

snrnnco, \\'. 11. 
IS64, p. 222: 5 
W. R 248: 

1\Iorloy N. S. 358. 

(b) if the transfer is not mnde by assnr- Right to rcdcom, N .. 
auce, in the cnse of a reversion ci1· other W.P. 1868, p. :no. 
intangible thing-when the parties consent 
to the delivery, and in the case of other 
immoveable property-when the buyer be-
come~ capable of e::'ercising physical control 
over 1t and cletermt)les to exercise snch con-
trol on his own behalf. or on behalf of the 
person whom he represents. 

12. In the absence of a contract to the Bill, s. 11: 

R. ht clli 1 .1. . contrary, the buyer and Bill II, s. II: 
•g s nn a >• 1t1es tl l . J> t 14 

of buyer :mu seller. 1e se ler of tmmove- .opor • 8• • 

. . a.b]e property respect-
Ively _hay~ . the r1gh~s, and are subject to 
tho ha.bllJti~S, ment10ned in the ten rules 
next followmg, or such of them as are appli­
cable to the property sold : takes the share or interest subject to the 

1·ight of the other co-owners to enforce a 
Partition o£ the property; and whL·u such (a.). The seller mustprocluce to tlte buyei· D . 0 , l, J' for · t' ll d . ' e"" •ttC <• v. tc<e­pa.rtition is effected, the right of the trans- . examma 1011, a ocnments of title relat- nrJ 1lfukundd8, 2 

ferae as such, in the absence of a contract to 1l!g to the pro1Jerty which are iu his asses- ~om. ·132 (no 
the contrary by the co-owners, extends only stan or power and must info tl Pb nght to hnve goocl f 11 " ' rm le nyer tit!o shewn) 
to the share allotted to himself or to his 0 n 1ncts 1!0t n.ppareut thereon o£ which Ahstrnct of title, t 
transferor. the seller l!J aware and wltich affect th Bom. 7St 

10. During the active prosecution in any seller's powet· to fnlfilltis contract, and mus~ · 
: 

139
: ~er l!f prope!tY ~out·~~avingn.uthority ajswer to th~ best of his information all 

64, 301• pending autt relatmg m BL'ltish Indm, ores~ ~e evant questiOns put to him by the bu er 
·. ~_.,E!. .. '~Jll'.· • thereto. ta.blished beyond the m respect to the property or the title th y to. ere-

~ llimits of British India by the Governor 
• General in Council, of a. suit in which . the (b). Till the ownership of the · r . . 

113: right to any immoveable property is directly passes to the buyer, the seller is enfiJP~I~y Bl!I, 11 (c). 
: and specifically in question, tlto property the rents and profits thereof. e 0 

cannot be transferred by any party to the (c). When the ownersh' f h 
v. suit t10 as to affect the rights of any other has passed to the buyer it 0 t tebproperty Of •. Act IX of l8i2. 
8 ~a. ......... th~to under an,. decree o orde1· loss a · · ffo h ' e mus ear n.n.y s. so. · ,_v"· " r d . .rJst~g alom t o destruction, inJ'UM; or Bill, 11 (/). 

erem. , eQt·cnse m v . ue of the pro t ., 
per Y not-caused · , ·. . 
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· by the seller, and lie i.s enti~led to th~ benefit I . {j). U?less the sale is made by a person Bill, a. 41 (ll alterei.. 
of any improvement m, or mcrease m value m a fiduCiary character, the seller sha.ll be N.i~;-: P. 1867, · P· 
of, the property, and to the rents and profits deemed to contract with the buyer, See 7 \v. R. 196, 6 . 
thereof . W. R. 1G2: 2G W. 

, . · . ,fi;rst, that notwithsto.nding anything done R. 4G. 
3 Bom. A. O.;J.l02: (cl). w ·hen the buyer has been let mto by the seller or any person throuah whom 
2 Hay577. possession of the property before payment of he. claims, the ~elle1· has p9wer to"' transfer 

the whole of the purchase-money, the seller the property to the buyer, free from incum-
has n charge upon the property for the brances . 
amount of the purchase-money, or ·any part ' . 
thereof, remaining unpaid, and for interest .~cc~ndly, th.at the s~Uet and all persons 
on such ·amount or part· but as soon as the cln.!mm~ any mterest m the same through 

· assurance if any is reo-istered such charge or ~or h1~, or any person through who~ he 
shall ceas~ except as n~ainst the buyer. clmms, Will on de.mand execute and dehver 

. o to the buyer at h1s exP.ense any further as-
( c). Unless the buyer has improperly de- surance of the same that may reasonnbly be 

clined to accept delivery of the property, he required; 
has, against the seller, a charge on ~he pro- and, where the property is le~sehold, thi.trdly, further assurance, G 
perty! to the extent o:E the seller's mterest . that the lease is valid and subsisting and W. R. P. C. lll. 
therem, for the n~otmt of any P.urcha.s~ - that theront reserved thereby, the conditions 
money properly patd qy the buyer m ant1m- contained therein and the contracts bindina 
pation o~ the delivery, and for interest on on the lessee have been paid, pe1formed and 
the amount of such payment; and, when t~e observed clown to tl1e delivery. 
buyer properly declines to accept the doh- Wh th 1 · a b · 
very, also for the earnest (if any) and for fid . en he sa e IS hma e Y a person m a 

3 Bong. o. c J. i9. h' t ('f ) f •t b 1 · l£ th ucmry c aracter, t a seller shall be deemed 
IS cos s 1 any o a stu y umse or e t t t · 'h th b 1 h · 11 h ll t 1 ·fi f . £ th o con rae WI• e uyer t 1nt t e se er as 

Vl.-l6g 

se er o compe .sp~Cl c ller ormm~ce 0 • 0 done no act whereby the property is incum-
contract or to obtam a decree fol· Its rescJs- bered or whereby he is hindered from trans­
sian.· 

(f). When the buyer has been let into 
beneficial possession of the property be~01·e 
payment of the price, and the price is not 
paid owing to defects in the seller's title, the 
buyer is not liable to pay for such possession. 

ferrin~ it. 
Disclosures rcttnirccl 

ft·om seller nutl buyer. 

lent:-:-: 

~3.. The follo~g Bill II, B. 10 
OmlSS!Ons are fraud:u-

(a) an omission of tl1e seller of immoveable 7 W. R., 2G8. 
prop01·ty to disclose to the buyer any de- Cf. Act IX of 187!, 
f. t , • · f h' 1 tl 11 · d h 8s. 17, clauso (5), (g). The seller must clischarge all incum- ec tnerem 0 w 1c 1 1e se er 1s, an · t 4il 19. 

brances on the property existing at the date buyer is not, aware, and which the buyer 
of the contrn.ct. 'l.'he buyer may retain, out could not with ordinary care discover : 
of the unpaid purchase-money, the amount of (b) au omission of the buyer of immoveable 
such incumbrances, a.nd shall pay the amount property to disclose to the seller any fact as 

. so retained to the parties entitled thereto. to the nature or extent of the seller's interest 
therein, of which the buyer is, and the seller 

(h). On payment or tender of the amount is not, aware, and 'vhich increases the value 
due in respect of the price, the seller is o£ such interest. 
bound to execute a proper assurance of the 
property when the lmyer tenders it to him 1'1. A contract for, or relating to, the sale Bill, B. 12 
for execution at a p1.:oper time and place. Contract for snlc .Mt of immoveable pro- ~ill 1!;, 8

' 
11~ '. 

of i~aelf to erc11.te iutct·· pe1·ty, . sholl not of 7 \~~ Ii. 
838. a· 

('i). On delivery of the property, the est utproperty. 1tsel:E have the effect of 
buyer is entitled to all documents of title creating any interest in, or charge on, such. 
ralatiug thereto which· are in the seller's property; but the only right of any person 
.possession or power : · under the contract shall be to apply -for 

Provided that (1) where the seller retains specific performance, or for compensation, or 
any p:-wt of the property comprised in. such for both, according to the rules laid down 
documents, be is entitled to retain them all, in the Indian Contract Act, 1872, and the 
and (2) where the w}:10le of such property is Specific: Relief Act, 1877. 
sold to different buyers, the buyer of the lot Iii. As between tho seller and buyer of Bill II, a. 14 
of greatest value is entitled to ~ncl1 dont- r. b.1., r 1 1 leasehold property, the 

B . , ,ta 1 '•Y o ntyer o b . · · th b meuts. ut m case (1) the sPller, and in 1Jen:;chold. uy,cr 1s,m en sence 
case (2) the buyer, of the lot of gre(l,test va.luc 

1 

of n contract to the 
is bound, upon ev:ery reasonable request by contrary, ~onnll to pay the rent reserved by 
the buyer, or by any of the other buyers, as the lease and accruing due after delivery of 
the case. maY. be,.or by any person claiming ~he property,to perform the co1;1tracts~ntered 
nnd~r h1m, and at the cost of the person mto by t~e lesseo, ~nd to .r~demnify the 
makmg the request, to produce the said sell.er ag~mst all claims arrsmg after the 
documents and furnish ·such true copies dehvory m respect of uon-payment of such 
thereof as he may require; and, in the rent or breach or non-observanc~ of such 
meantime, the seller or the buyer, as the contracts. . 
case may .be, of ,the lot· of greatest value, 16. As between .the seller and buyer. of a Bill II,., .u; 
must keep the said documents safe, uocan- . . . right to redeem mort-
celled and nndefaced, unless prevented from ri:~~;~u:lmb.uyer bf gaged property, the 
so doing by fire or other inevitable accident. buyer is, in the absence 



BilllJ, s. 16 . 

Bill IT, s. 17. 

HiU II, s. 18 : 
7W.R. 483. 
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of a contract to the contrary, bound (a) to' 
pay to the mortgagee the Jlriucipa.l S~lm 
which, on delivery of the right, is due on 
the mortgage, and all interest from time to 
time due for the same, when pnyment thereof, 
respectively, ili lawfully demnuded, and (b) 
to indemnify the seller agn,nst the payment 
thereof, and a.ga.mst all claims for non-pay­
ment thereof, respectively. 

17. If at the date of the contract the 
~I . d b property is insured 
- oney recetvc Y = ·; n t loss or da seller under fire-policy ao- S mage 

· by fire, the buyer, in 
case of such loss qr damage, may, in the 
absence of a contract to the contrary, require 
any money which the seller actually receives 
undet• the policy, or so much thereof as may 
be necessary, to be applied in reinstating 
the property. 

18. When two or more persons purchase 
Joint nrchn.ses. . any imm?veable pro-

P perty, With separate 
funds belonging to them respectively, they 
shall, in the absence of a contract to the 
contrary, be interested in such property in 
proportion to the shares of the purchase­
money which they respectively advanced. 

In the absence of evidence ns to the shares 
so .advanced, such persons shall be presumed 
to be equally interested in the property. 

the interest of the transferor in the property 
subject to the mortgage, or any part of such 
interest, is a mortgagor; and any person 
entitled as heir, legatee, assignee or other­
wise to tl1e interest of the transferee under 
the ·mortgage, or any part thereof, is a 
mortgagee. 

Where the mortgagor transfers the pro- 5 Beng. 393. 
perty io the mortgagee 5 w. u. 230• 
with a proviso that, English· mortgage. 

upon payment of the n10rtgage-money at a 
certain date, the property shall be retrans-
ferr.ed, the transaction is called a mortgage 
in the English form. 

Where the mortaaaor delivers possession MacpJ{;, 12, 59: 
o ~f the property to the R. R Ghose, 218, 

U f t t 219: 
su rue unry mar · mortgagee, and author- 2 Moo. I. A. 487. 

gnge. izes him to retain such 
poss!)ssiou and to pay himself from the rents 
and profits of the property the interest, or 
the mortgage-money and interest, or to take 
such rents and profits in lieu of interest, or 
of the mortgnge7money and interest, the 
transactio!l is called an usufructuary mort-
gage. 

Where the mortgagor binds himself per- Mac:ph. 10, 12. 

Simple mortgn 'C. soually to repay the . 
g mortgage-money, and 

pledges the property as collateral security 
fm: the repayment, but does not cont1;act 
that, on default of payment of the mortgaae-

19. When two properties are subject to money ·and interest at a certain date the 
Right o£ bnyer of one a common charge, and propertY: sh~ll pass to .the mortgagee: the 

?f two properties sub. one of the properties is transaction 1s called a simple mort!!a!!e. 
Ject ~ common charge. sold, the buyer is as ~ ~ 
agamst the seller, in the absence of a con- Where the mortgagor not so "binding him- Macph. II, 12. 
tract to" the contrary, entitled to have the :Mortgnge by coll(li- self, contracts that, on 
charge satisfied out of t~e other property, tiona! sale. default of payment of 
so fur as such property Will extend. . · the mortgage-money 

90 '"''h . and interest at a certain date the prope ·t 
Bill II, s. 19: "' • n en any property IS sold, the pro- shall pass to the mort~ge t'h t t~ r 

Hay 549 • B , d f hi h . b . 5 w e, e ransac 10n 
:1 w R 14·· 0111• fide buyer pot ?ee s 0 w c ate su - IS called a mortgaae by c d"t" I I XxXI '£IsM 

17
, ~nnd to seo to nppliea- Ject to any trust the . o on 1 1ona sa e. xxvill: or uioo, s: tionofpurehll8e·money. buyer in good faith of 22. A mortgage can be effected only by Bill II, s. 26: 

31. th~ p~operty is not bound to see to the ap- l\Iortgage to be hy as- assurance signed by i~oJ::rulr~;c 5; 4.: 
plicatiOn of the purchase-money to the pur- surnnee. the mortgagor and at- · 
poses of the trust, nor is he answerable for tested by at least two 
.tho misapplication of such money. witnesses. 

CHAPTER IV. 
O.F MORTGAGES OF lltMOYEA.BLE PROPERTY 

.L'ID <DIIARGES. 

Bill II, e. 25: 21. When, for the purpose of' securi~g 
Bill, s. 14 : · money d d 
Aab:XXVIDo£1866, Mortgage, mortgago:r a vance or 

19: and mortgagee delfued. to be advanced by way 
M~~J,=~:"!~eed~!n~ot of loan or an existing 

P. or future debt, or the performance of an 
engagement, one person transfers to another 

3G. a right over specific immoveable property, ff the transfer is· called a mortgage of im move­
able property, the transferor is called a 
mortgagor, t~e transferee. a mortgagee, the 
money of which payment lB secured is called 
the mortgage-money, and the assurance by 
which the tl'ansfer is effected is called a 
mortgage-deed. 

Fo.r the. purposes C?f this chapter, any 
person entitled . as he1r, legatee, assignee, 
lessee or othermse t~ as a. mortgagee. to 

Rights ctnd Liabilities of 1Jf01·tgag01•• • 

Right of mortgagor 23. A mortgagor Bill II, s. 28: 
tod rc_clecm, tender or hns the followina- Bill, s. 15 : 

cpos1t. · h . o 5 B 450· 6 r1g ts as aaamst the eng, · 
mortaao-ee :- . 0 Beng. 562 : 2 Mad. 

1:> 0 420:7 .1\{ll(l. 395: 
In Gen. Provs. 13 

(c~) at any time after phe mortgage-moue Beng. 205. 
has becoll}e payable or has b ·a hy N.:w. P, 186S, p. 
morto- . h · •1 een pm , t e 204 : Bomb. 237, 
d 'oagor as a ng 1t on payment or ten- no reclemption be­
er, at a proper time and place, o£ the fore: qpiration of 

mortgage-llloney and intere t . . . per1od."'ame!l. Re­
on them ·t . s remammg due demptton aftet· 
t t 01 lnge, to reqmre the mortgagee fixed time has ex-

him~ re- rans er the mm·taaged property to pired, 9 Bomb. 69. 
. '· or to execute an a~knowledg t . . see 7 Ben. 136 

WI"ltmg that · h . men m (P.C.). 
ow h. any rig . t lll derogation of his English 11rncticc fol-

ners. rp or other mterest transfer ed t lowed, with neccs-
the mort.,.agee has been exti . h d~ .o · ~ary modifications, 

0 ngUIS e . m case of defend-
ant PArsi. 5 Bom. 

Provided that the t A. C. J. 109. 
obtained an or·der ab 1mor gagee ~ not 6 Born. A. C. J. 265 : 
right or that h .sh ute foreclosmg such N.W. P. 1869, p. 
the ~te of th sue nt g t has not been after 128. 

e mor gage released or other-
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wise extinguished, or that the property has 
not been duly sold in pursuance of a decree 

. or under n. power given by the mortgage-
deed. · 

The right conferred by this clause is .called 
a right to redeem and a suit to enfot·cc it is 

. called a suit for redemption : 
ncng;, Hcg. I ofl798, (b) at any time after the mortgage-money 
M~ph. 171. .has· become payable and before su_?h _suit is 

batTed, the mortgagor may deposit m any 
Court in which he might have instituted a 
suit for redemption of the mortgaged pro­
perty, to the account of the mortgagee, the 

. ~ . ""\. 

} 
'·· 

mortg.age-monr;~y and interest remaining due 
on the mortgage : 

(c) in the case of an usufructuary mm·t­
gage, he may recover possession of the pi'o­
perty (1) where the mortgagee is authorized 
to pay himself from the rents and profits of 
the property themortgage-moneyandinterest 
thereof,-when such money and interest are 
so paid, (2) where the mortgagee is ~nthoriz­
ed to pay himself from such rents and profits 
the interest of the mortgage-money,-when 
the term (if any) of the mortgage expires 
and the mortgagor ljays or tenders to the 
mortgagee the mortgage-money, or deposits 
it in snch Court as last aforesaid. 

N .. w. P.lS67, p.S&: Nothing in this section shall be deemed to 
20 W. R. 387 : authorize a person iu-
22 '"· R. 262 : Redemption of portion t d · 1 f ·u W. It. 24 : of mortgn"c<l property. ereste m part on yo 
N.-W. P. 1870,p.4: o the mortgaged proper-
N.-W. P.l872, )l· 9:!: ty ·to institttte a suit for the redemption of 
N.i~~-, P. 1873, P· his own part only, on. payment of a propor­
R.j3. Ghose l!JS : Hi tionate part of the amount remaining dne 

Dcng. 303. on the mortgage, except where there is but 
one mortgagee and the mortgagor's interest 
in part of the property becomes vested in 
such mortgagee, in which case the person 
so interested may institute such suit. 

l3ill IT I s. 29. 24. In the absence of a contract to the 
N.-W. P. 18G7, p. 

199. . Implic<l contractS'' by 
contrary, the mortga­
gor shall be deemed to 
contract with the mort-

Jnortgagor. 

gagee, . 
ji1·st, that the mortgagor has power to grant 

the mortgaged property to the mortgagee, 
free {rom incumbrances ; 

s. D._ A. _1857, I;· scconclly, that the mortgagor will take all 
1 1!1o: 1So3, P· 575. legal means to protect his rights in the pro­

perty: 

(: 
.! 

thi1·dly, that the mortgagor and every 
person claiming any interest iu the property 
will on demand (at the cost, until foreclo­
sure or sn.le, of the mortgagor and after-
wards of the person requiring the same) 
execute every such assurance of the same 
that may reasonably ·be required ; 

Eilcctofforfciturcof and, where the property is leasehold, 
lease, N.-W. r. fo·wrthly that the lease is valid and subsist-
1869 Jl· 1:!8, •. h' h . ' mg, t at· t e rent reserved therelJy the 

conditions contained therein, and the 'con­
tracts binding on the lessee have been paid, 
performed and observed down to the execu­
tion of the mortgage-deed ; 111nd that the 
m~rtgagor will, so long as the security 

. exists, pay the rent reserved by the lease, 
perform the conditiens contained therein 
and observe the contrapts binding on the 

lessee and indemnify the mortgagee against 
all claims sustained by reason of the non­
payment of t~e said rent or the non-per­
formance or non-observance of the said con­
ditions and contracts. 

25. If after the date of the mortga_ge 10 Bomb. 36!1 : ll. 
. any accession is made Bomb, 32. 

Acce•ston to mort- to the mortaaged pro-
gage<! property. · o 

perty, the mm·tgagor, 
upon redemption, shall, in the absence of a 
contract to the contrary, and subject to the 
law relating to alluvion for the time being 
in force, be entitled to such accession. 

nzusti·atioll . 

A. mortgages to B a field the trees on which 10 Bomb. 369, 371. 
are the property of Government. B enters into Bnd ace N.-w. P, 
possession of the field and as occupant thereof 1 SGG, P• 28l, 
buys the trees. A. redeems the field. He is 
eutitlecl to the b-ees. 

26. Whm·e the mortgaged property is a Bill II, s, 30. 
lease for a term of 

lc.~~~~wal of mortgaged years, and. tlu': mort-
gagee, while ~n pos­

session of the property, obtains a renewal 
of the lease, the mortgagor, upon redemp­
tion, shall, iu the absence of a contract to 
the contrary, have the benefit of the new 
lease. -

27. A. mortgagor iu possession of the Bill II, s, 31. 
mortgaged property is 

· WMte 1?Y mortgagor not liable to the mort-
m po~SCSSIOD. • • 

. gagee for allowmg the 
property to deteriorate ; but he must not Macph. 109. 
commit any act which is destructive or per- R. B. Ghose H7. 
manently iujnriouH thereto, if the security . 
is insufficient or will be rendered insufficient 
by such act. 

Ex21lcuwtion.-A. security ·is insufficient 
within the meaning of this section unless the 
value of the mortgagecl property exceeds by 
one-third, or, if consisting of buildings, ex­
ceeds by one-half, the amount for the time 
being due on the mortgage. 

28. A. mortgagor proposing to make a Billll, s, at. 
second or other subse-

Xotico to mesne in· nueut mm·t!!'aCJ'e of the 
cumbrllllccrs. ., o o 

mortgaged property 
shall, before effecting the mortgage, give 
the second or othet· subsequent mortgagee 
notice in writing under his baud of the prior 
mortgage or mortgages, and n. mortgagor 
effediug a second or other subsequent mort­
gage of the mortgaged property shall, as 
soon as may be, give the }>rior mortgagee (;olllra, 12 w. 
or mortgagees like notice of such mortgage. 105. 

A mortgagor failing to give any notice 
required by this section shall, when the 
accounts are taken in pursnance of a decree 
made u,nder this chapter, be debited with the 
loss, if any, occnsione<l by such failure, in 
addition t-o any otherliability resulting there­
from. 

2!). If tho owner of two ot· more proper- B!ll II, & 33 : 
Right to re~le~m one ties Cl:eates separate ~~m,a:' 

oHwopropert•csaepiLI'IL· mortgages on them by c. J. 
tely mortgBgcd. separate assurances, .R. B. 
each mortgage may be dealt with irrespect­
ively of the other, thoogll the mortgages 
are created in favour of the same mortgagee. 
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lllttslml-io!l. W"b.ei>e no such contract bas been ?ntered 
into the mortgagee is entitle.d -to mterestt 

' ' t f six per cen · A, the owner of fMms Z and Y, mortgages Z on such money. at t.1e r:t e o 
to B for Rs. 1,000. A afterwards mortgages Y per annum : . 
to B for Rs. 1,000, mah.-ing no stipulation as to h th -tgn"'or has !J N. W. P. l.Macph. 
any additional charge on Z. A may institntQ Pt•ovided that, w en e mot <> • d 159, 160. 

- tendered or de.pos1te ~ s::n~r the redemption of the mort.gage on ProYi~o. in Court under section 

twenty-three, the amo~n.t for the .time bei~g 
R-ights (wd Liab i.litic~ of Mortynycc. due on the mortgage, mterest on the mort-

'Bill II, s. 34 : 30. In the absence of a contract to the "'age-money shaH cease from the date ofthe 
2 Mad.~289: N .. w. . contrary, the mort- tender or from the earliest time when the 

P. l810, p. 3ll : Ihgbt to sue for fore. ga.,.ee mny at any mortgagee could take such amount out of 
No foreclosure before closure or S.'tle. t' <> £ 't\ t Cot!I't, as tho case mav be. cxpirntionofperiod liDO a. ter ue mor - J 

named, 2 Bomb. gage-money lms become payable to ~im, 33. Iu the absence of a contract to ' the BiBU II
1
• 8?gf: 

.... 12~2 ' , . ht t and before a decree hns been made for the t rt 6 om'· X~ · .. , o ... gagee s r•g o · · co11 rary, . no ~o - Right to eject third 
Bale, 7 Boml>. A. redemption of the mortgaged property, or . Bar of entry by mort· ga.gee shall be ent1tled J>ersons wro~&.fully 
0. J.l4G: 9 Bomb. the mortgage-money has been pn.id, institute gagcc. as such to tnke posses- in poss_:;,s•ou, ~ 
12. aaamst the mortgagor (I) a snit for a dec- siou.of the mortgaged prolJerty; hut at auy Boml>. 2tll. 

l~atiou thn.t he has lost liis right to redeem time after the expiration of one yenr from 
the p1·operty, or (2) ~ suit for a sale of the . the time when the 
prollerty. l~ight to •·ecctvcr. mortgage-money hns 

A suit for a decla.mtion tltat a mortgagor become payable accordin~· to the t~rms. of 
:pas lost his rigl1t to redeem the mortgaged t]10 mortgage-dee~, or aHe~· a~y mte1est 
property is ca.Jled a suit for foreclosure. thereon has beeu ru arrear for stx I;Uonths, 

he may institute a suit for the appmntmeut 
Nothing iu this section shall be deemed- or a receiver of the rents and pro~ts o~ the 

Simple mot-tgngce, (a) to authorize a simple mortgagee to whole or auy part of the mortgaged pro-
N.-W.P. 1869, P. institute a suit for foreclosure or au nsufruc- pert.y. 
184 • Usufructn· · · 't t ' · · f f ary;' N·W. p. tnary mor.~gagee to ms~ ;t e a smt ·or ore- In .nuy suit for foreclosure. or sale, the 
1875, p 55. closure or sale, or a conditiOnal mortgagee to Court may, if it think fi t, al_lpom_t such a I:e-

. institute a suit for sale; ceiver pending the pro~eedmgs 11~ the smt, 
(b) to ·authorize a mortgagor who has unless the mortgagee 1s a-h-eady m posses­

become a trustee of the mortgaged property sion of the mortga.ge.cl property. 
or legal represent-ative of the mortgagee, to S•1. The mortgagee may sue the mortgagor Bill II, s. 38. 
institute a suit for foreclosure; f th t g ()' e 

Right t o sue for mott· · 01' e lll o 1' · • a 0 -

(c) to authorize the mortgagee of a rail- gnge-money. · money iu the following 
way, cana.l or other work in the mainteua.nce cases only:-
ofwhich the public arfl interested, to institute (n) where tl1e mortgagor expressly binds 6 W.R. 283. 
a suit for foreclosure or sale; or himself to repay the same : 

(."1111os contra,Macph. (d) to n.uthorize n person interested in pm·t (b) where. the mortgago~· remains in pos- l\i:tcph. 233. 
195-G. only of the mortgage-money to institute a session of the mortgaged property and fails . 

suit relating only to a corresponding pm·t of . to pay arrem·s o£ 1·evenue or re11t due in AotXXXIU of ISil 
the mortgaged property: but he may iu~titute respect thereof~ aud .the property is conse- s. 46· 
any suit which, under this Act, he is author- quently sold or attnched : 
ized to institute, relating to tl1e wl10!c of the (c) where the property is dest1·oyecl by 7 Bomb. 116: 
mortgaged property, maki.IJg the other u•ort- diluvion, fire or other superior force : 21 \\". R. 226. 

ga.gees, i£ they C!~nn.ot or will not join as (<l) wlJOre the mortgagee is deprived of 25 W. ~· ! (p:U'tir.l 
plaintiffs, defe~dants. ltis security by the wrongful act or default depnmttOu). 

II s. 35: 31. 'When the mortgagor devosits mo11ey of the mort.gagm·: 
.: 15, clause(•) Right to money depo· in Court under section (c) in. the case of au usufructuary mort- 4 Moo. I. A. 464 , 
Reg. I of 1798

• sited by mortgagor. 1lwenty-three, and pays gage, where the rents and profits of the Marsh. 209: 
~h. 171. the fee leviable fo1· the service next herein.- p1·operty are to lJe taken in lieu of interest 7 S. D. A. 47 : 

-"te t'oned the Court sh 11 £ th 'tl 1 1 tl t · f ·1 t d li N.-W. P. 1860, 1'· lkl •r men 1 , a or ·· WI 1 on y, or w 1ere · lO mor .gagor a1 s ·O e ver 280. 
cause written notice of the deposit to be serv- to the mortgagee possession of the property So in the case of "· 
ed on the mortgagee, and the mortgagee or to secure the possession thereof to him Kanam mr.·tgage, 
may, on depositing the mortgage-deed in the without disturbance hy the mortgagor or any 2 Macl. 31 ' 
same Court and on filing a written statement other person. 
(verified in manner prescribed by la'v for the 3~ A n£ · 
verification. of plaints) of the amount then · u. power co erred by the mortgage- Bill II, s. 3!1: 

a ,.,_e mo t a 1 fox d · p f .. . . lid deed on the mortgagee Bill !I, s. 24 : ue on ~ll r gage, pp y ' nn rece1ve ower o ... e ut\·n . 01• On. llony person on his 8 Bomb. A. C. J. 

~~p~:f:d~nt of such am~ru\t the money so behalf, to sell or concur in selling the mort- 6 ,~2R. · 283 (power 

gaged property, or any part thereof, is to usufructuary 
82. Where themortgagorandmortgagee invalid, except where the mortgagee is the mortgagee). 

1a. Right to interest. have contract:d as to Secret-ary of State for In~ia ~ Council, or MM":c~g~n law, 
thepaymentof mterest the mortgaged property IS situate ,vithiu 

on the mortgage-money, interest shall be the towns of Calcutta, Madras, Bombay 
payable in accordance with such contract. Karachi or Rangoon. ' 

·-'\ 



Bill II, s 40. 

Bill II, s. 4 1 : 
11 Bomb. 32. 

·~·· 

:Sill II, s. 42 : 
Bill, s. I G. 
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Act No. x ·XVIII of 186a, section 6, ~s 
repealecl so far as it is inconsistent with thrs 
section. . 

36. H, at the da.te of the mort.gnge, tl~e 
RHtt ns to insurance· mortgaged property lS 

money. insured against loss dr 
dama"'e by fire, tlJe mortgagee, in case of 
such loss or damage, may, in the a.bsence of 
u.n express contract to t he contrary, require 
any money which the mortgagor actually 
receives under the policy, or so much thereof 
as may be necessary, to be laid out in rein­
stating the property. 

37. ' If, after the date of the mortgage, 
any accession is made 

Acces~iou to mort· d 
gnged property. to the mortgage pro-

perty, the mortgagee, 
in the absence of a contr·act to the contrary, 
and subject to the law relat.ing to alluvion 
for the t ime being in force, shall, for the 
purposes of the security, be entitled to such 
accession. 

Illustrati.ous. 

(a) A mortgages t~ B a certain field border­
ing on a river. 1'lw field is increased by 
alluvion. J<'or the purpnses of his securit.y, B 
is entitled to the increase. 

(b). A mortgages a certain plot of building­
lnud to B and n;fterwnrds erects a house ou the 
plot. l~or tho purposes o£ his security, B is 
entitled to the bouse as well as the plot. 

38. When the mortgaged property is a 
lease for .n. term of 

Renewal of mort- y.en 'S ailCl the mort-
Ha'"'C<l lease · '-~1 ' ~ 
" " · gager, while in poses-
sian of the property, obtains a renewal · of 
the lease, the mortgagee, in the absence of 
-a contract to the contrary, shall, for the 
purposes of the security, be entitled to the 
new lease. 

(e) he JU'LY srJe11(1 such mm,ey as is neces- Macph. 109, 113, 252 
' E 1. 1 Bomb 1!l!l 203 : sary (1) .for the dne management o tLle 5 Bomb: A.' c. .J. 

property and the colle~tion of the r~mts and _10!1, 116 : 
profits thereof, (2) for •ts prese1·vahou from N.-W. P. 1867, I'· 

destruction, fo rfei turo or ~ale, (3) for support- 1 ~: n. 133 : 
ing the mortgagor's t itle to the p•·opor~y, (·1-) 11 Moo. I. A. 241. 
for making his own title thereto good against . . 
the mortgagor, and (5) wh cu the mortgaged 
property is a renewable l e>lSO~IOld, for t.he 
renewal of the lease ; fLnd may, m the absence 
of a contract to the cr,ntrnry, aflcl such money 
to the mortgag e-money, at the same ra te of 
in terest; · 

(f) where the propert-y is by its nature 23 & 2·1 Vic., c. 145 
. ' 1· · I . th s. 1!. msumble at on mn.ry rrttes, Je mn.yJ V"~ (·l 

absence of a con tract to the cou tr:wy, insurn 
and keep insured against loss or d:mwge by 
ti re the whole or any part r,f such property, 
nncladt1 tbo premiums paicll'or any such in­
surance to tho mort.!,;llge-mone.v <Lt the smne 
rate of interest; and,· in case of. :urh. loss OT' 

d:una.ge, sha.il apply nuy money which he 
may actually r·eceive uudor t]w polit:J, or. so 
much thei·eol' as mn,v be necess::wy, m rem• 
stating the property ; 

(q) ho shall keep clear, full and accurate 2 Beur;. P. C. 55 : 

a:counts of all sums recei v~ cl a1~r~ spent. by ~r!~i,1~·~u.2:; 1 , .>:c.' 
lum as mortgagee, a!Hl, ''" any tune ~lnrm g· 
the continuance of tho mortga.ge, g1ve the 
mor·tgagor, at his request and cost, ti·ue 
copies o£ such accounts and of the vouchers 
by which they are supported; 

(h) his recoi•Jts f rom ~he mortu-ao·ell r, .Bnmh. A.C.J. 19~ . 
' P 0 J'.l Bomh. SS : property, or,. where ~uch p~·~perty IS P?r- 111 Ben!-(. !{SG: 

sonally occup1ed by hun, a ht~ r occupatwu N.-W.P. 1S56,p.132: 
rent in respect thoreof shall, nfter deduct- ;&id. 1868, P: 15!'1. 
· tb 't· d · 1 , , ( ·) when ho cnluvnto~, mg e expense: men wno Ill cause, '' , 7 w.n. 2,14; 1:.1:1. 
((l) , (I)) mvl ( l), and interest thereon, be G. 262. 
debited a.n-ainst him in ·reduction oE tho 
amount (if auy ) fl'Om t ime to time due to 
him on account of intere ton the mortgage 

39. "\tV"hen, during the continuance of the 
mortgage, the mort­

. lliortgagce in posses- g'a.tlO"ee takes IJOssession 
:-) l l)ll. 

of t 1e mortgaged p!·o­
perty, he has the following rights u.nd 
liabilities :-

money a.nd, so fa1· as such receipts exceerl· 
any interest due, in rcducti~u or discharg:~ , 
of the mortgage-money. rhe surplus, tf 2 Moo. I. A. Ca. I, 
any, sba.!l be paid to the mortgagor; 

(i ) when the moi·tgag-or· temler~, or de- Mncph. 150, 180. 
po~its iu Com·t., under soctiou twe<tty-thre(;), 

2 Bomb. 222 : Act ( ct) he shall maua"'e the IJroperty as a 
IX of 1872 s. 151. f l ' 0 1 1 

the amount for tho time beiug due on tho 
mort.,.age, the mortgageo must, nutwith-' person o ore mary pruc enco wou c1 manage 

it if it were his own; 

'N.-W. P. 1875, 
100. 

2 Bomh. 231. 

.Macpb. UJ, ll9, 

9 W. R. 488. 

I'· (b) he sha.U use his best endeavours to 
collect the rents and profits the.reof ; 

(c) he shall, in the absence of a contract 
to the contrary, out of the income of the 
property pay the Government revenue, aU 
other charges of a public nature accruin"' 
due in respect thereof during such posse; 
sion, and any arrears of rent in default of pay­
ment of which the property may be sum­
marily sold ; 

(cl) he shall, in the absence of a contract 
to the contrary, make such necessary repairs 
of the property as he can pay for out of the 
rents and profits thereof afte1· deducting 
from such rents and profits the payments 
mentioned in clause (e) and the interest on 
the mortgage-J;t~oney ; 

vr.-16 h 
·. 

stancUng the provisions in the other clauses 
of this section, accouut for his gross receipts 
from the mortgaged property .from. the dato 
of the tender· ur ft•om the m rhest t11ne when 
he could take ~uch amount out of -Coru·t, as 
the case lllay be. 

IE the mortgag-ee ii-til tn perform ~.ny of Bill II, s. 62. 
. the tlut.ies imposed up-

. Loss occnswnc<l by on him by this section 
Ius <lefanlt. ' 

he may, when accounts 
are taken in pursuance of tl clecrec made 
under this chapter, be clebitetl with the loss, 
if any, occasioned by such failure. 

40. Nothing in section thirty-nine,clauses B!lll!, s. 43: 
(ft) and (h) applies to Bill, •· 17 ' 

R ' 'pts' li f' " ' . Sev. 333.. ece1 m en o m- cases where there 1s a See 10 Moo. J;, 
torcst. . 't' b A. '>.tn contract 111 wn mg e- .,.,. 
tween the mortgagee and the mortgagor that 
the receipts from the mortgaged property, 
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after .deducting the said ex:penses, shall, so 
long as the mortgagee is in possession of the 
property, be taken iu lieu of interest ou the 
mortgage-money. 

Bill IT, s. 44: 4i. A mortgagee in possession of the 
Bill, s. 18, n.lterccl: mortaacred pt·operty 
)lacph. 118, 119. Waste by mortgagee. "' 0 • 

citing 7 N.:w. P, must not comunt any 

9 N~G,v: act which is dest1·uctivc or permn,nently iu-
" .•. p 1. . . h 

. Act I of!sn: s. 54. JUrJous t ereto. 

Rill II, s. 45 : 
Macph. 113, 234: 
I W R. 270: 
16W. R.222. 

Bill II, s. 49: 
Bill, ss. 35, 36, 37 : 
Report, ss. 31, 33. 

Bill II, s. 46: 
F;videnco Act, s. 115: 
N.-W.P.186S, p.402: 
4 !\lad. 373: 

42. W'hen a mortg~tgor in possession of 
. the mortgn,ged pro-

Charge on proceeds at perty fails to pay 
rcvcnuc-s!llc. 

anears of revenue or 
rent due in respect thereof, and the property 
is consequently sc>ld, the mortgagee has a 
charge on the surplus, if any, of the pro­
cet>ds, after payment thereout of the said 
a.rrears, for tho amount remaining due ou 
the mortgage. 

43. Any second or other subsequent mort­
Right to pay off mort- gagee may, at any time 

gagee in orcler to pre- bAfore a sale of the 
\'cut snle. mortgaged property 
lias taken place under this chapter, tender 
to the next prior mortgagee the amount due 
to him on ·account of his mo~·tgage. Such 
mortgagee is bound to accept such tender 
and to give a receipt for the sum due, and 
on such receipt being registered, the person 
making the tender shall acquire, in respect of 
the property, all the rights and powers of 
the mortgagee, as such, to whom he has 
made such tender. 

P1·iorily. 

44. Where, through the fraud or gross 
. neglect of a prior 

Postponement of rmor mortrrngee a.nother 
mortgAgee. o ' . 

:! Moo. I. A. 4S7: person has been m-
n. \\·: R. 286 = . duced to advance money on the secm·ity of 
Hmdu mortgagee m . 

po!lllcssion prefer- the mortgaged property, the pr10rmortgagoe 
red, 8 Bam. A.C.J. shn.ll be postponed to the subsequent mort­
:.o, S.'i. Sec11s in ga aee 
liuzerat, 11 Bam. o · 
.1). 

Bill II, e. 47 : 
mn.a. :u: 
n<•port. 8. 29. 

45· If a mortgage made to secure the 
balance of a running 

l\iortgnge to secure account expresses the 
balance of account . • 

max1mum to be secured 
thereby, a subsequent mortgage on the same 
property, shall, if made with notice of the 
prior mortgage, or if the instrument effect­
ing the prior mortgage is registered, be 
postponed to the prior mortgage in respect 
of all advances or debits not exceeding the 
maximum, though ma.de or allowed with 
notiee of the subseqeent mortgage. 

ntustration. 

.A mortgages Sultanpur to his bankers, B & 
Co., to secure the balance of his account with 
them to the extent of Rs. 10,000 . .A then mort­
gages Sulto.npur to C to secure Rs. 10,000; 
and 0 gives notice thereof to B and Co. .At 
the date of the second mortgage, the balance 
due to B & Uo. does not exceed Rs. 5,000. 
B & Co. subsequently advance to .A sums 
making the balance of th& account against him 
exceed the sum of Rs. 10,000. B & Co. are 
entitled, to the extent of Rs. 10,009, to priority 
over 0. 

• £f .a prior Bill II, s. 48 : 
46. No m~rtgagee pnymg 0 h th . Bill, s. 38: 

.. . mortgage! w e . eJ Hcport, s. 34 : _ 
Tackmg nbohshecl. with or w~thout not1ce ; Bcng. AVP· 4~: 

1 ll thereby ~ Bcng. 463 : 
of an intermediate mortgage, sm . . . 111 W. R. 310. 

· · 't · ct ofh1s or1gma acqmre any pr1on y m respe . d 
security. And except in the case provide 
for by section forty-five, no mortgagee 
making a subseqeunt advan~e to .the ?Jortf­
,.an-or whether with or w1thouli notwe o 
~u 0 i~tcrmediute mortgage, shal~ there~y 
acquire auy priority in respect of Ius securzt! 
for such subsequent advance. 

Mcwslu~ZZ.ing and Gontribut·ion. 

f t · f esBill. IJ,s. 50: 
47. If the owner o wo proper 1 w. R. 1SG4, p. 3i4: 

mortgages them both 1 w. R. ~3 : 
Marshalling securities. to one person al!d then 7 W. R. ' '3: 

t fthe l2W.R.114: 
mor gages one o !llacph. 205. 

properties to another person who has not 
notice of the former mortgage, the second 
mortcraae is entitled to have the debt of 
the fi~·st mortgagee satisfied out of the pro-
perty not mortaaaed to the second mort-
gagee, so br as ";;u~h property will extend, llfacph. 136. 

but not so as to prejudice the rights of the 
first mortgagee or of an.l.' other person 
having an incumbrance on e1ther property. 

48 ·where seveml properties whether of Bill II, s. 51: 
. ' 12 w. R. 291 : 

Contribution to mort- one·or several owners, sec 22 W. R 430 
gngc-clobt. are mortgaged to se-
cure one debt, the several properties shall 
contribute rateably to the debt secll!·ecl by 
the mortgage, after deducting from the 
value of each property the amount of any 
other incumbrance to which it is subject. 

Where of two properties belonging to the 
same owner, one is mortgaged to secure one 
debt, and then both are mortgaged to 
secure anotl1er debt, and the former debt is 
paid oup of the former property, each pro­
perty sha,ll contribute ratea.bly to the latter 
debt, af~er deducting the amount of the 
fm:mer debt from the value of the property 
out of which it has been paid. 

Nothing in this section applies to a pro­
perty liable under section forty-seven to the 
claim of the second mortgagee. 

Suits jo1· Redemption, Forecloszwe o1· Sale. 

•' 

49. Subject to the provisions oftheCode Bill II, sec. 52: 14: 
of Civil Procedure, sec- Moo. I. A. 101: I .A( 

Partie~ to. suits for tion 437 all persons W. R. 176: 21. W. 
redemptton foreclosure h . ' . R. 428 : explalllecl 
nnd sale. ' - avmg an mterest by Macph. 146. 

either in the right of Seton i. 442, •co Act 
redemption or in the security ouaht to be X of 1877, sec. 32. 
· · d t' t . o 6 Bomb. 0. C. J. 76, 
JOI!le as par !OS o any SUit under this (legal representa-
chapter, and the first or any subsequent tive ~ deceased 
mortgagee who institutes a suit for foreclo- mBeo~ag1o0r4) : ( 8 

• l ht k . n.,. pur-sure ox sa e. oug to ma e every mortgagee chnser from mort-
and other mcumbrancer whose security is gngor) : .111nrshnU 
subsequent to his own a party to the suit 2~2h• clnf•m~ndts of 

' · r1g t o re emp-
tion, N .• w. P. 

Foreclostwo and Sale. - 1868, p. 144. 

50. In a. suit for foreclosure, if the Bill II, sec. 53 : 

D . plaintiff succeed the Bill, s. 19. 
ecree 1n foreclosure- C t h ll ' d 

suit. . our s a pass a. e-
oree, ordering that an 

account be taken of what will be due to the 
plaintiff for principal and interest on the 



Bill II, sec. 5J. 

W. R. 91. 

Bill II, s. 55. 
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mortgage and for his costs of the suit, on 
the day next hereinafter referred to, or· de­
claring the amount so due at the date of 
such decree, 

and ordering that, upon the defendant pay­
in"' to the plaint.iff or into Court the amount 
so 

0

dne, on a day within six months from the 
date of declaring in Court the amount so due, 
to be fixed: by the Court., the plaintiff shall 
deliver up to the defendaut, or to such person 
as he appoints, all documents in his posses­
sion or power relating to the mortgaged 
property, and shall transfer the mortgaged 
property to the defendant free from all 
incumbrances created by the plainti.ff or any 
person claiming under him, or, where the 
plaintiff claims by derived title, by those 
under whom he claims; and shull, if neces­
sary, put the defendant into possession of 
the mortgaged property ; but 

that, if such paymeut is not made on or 
before sucl1 day, the defendant shall be 
absoh1tely foreclosed of all right to redeem 
such property. 

51. If payment is so made of such amount 
and of such subse­

Proccduro in case queut costs as are 
payment of amount due . d . . 
and subsequent costs. ment10ne Jn sectiOn 

fifty-nine, the defend­
ant shall (if necessary) be put into posses­
sion of the mortgaged property, 

If such payment is not so made, the plain­
Order absolute for tCiff may£ apply to dtbe 

foreclosure. ourt or an or er 
absolute for the fore­

closure of the said mortgage, and the Court 
shall then pass au order nbsolute that the 
defendant be foreclosed of all right to re­
deem the mortgaged property, and may, if 
necessary, deliver possession of the property 
to the plaintiff; and thereupon the defend­
ant's right to redeem and the security shall 
both be extinguished : 

Provided that the Court may, upon good 
Power to cn!nrge time. c?'use s~wwn, from 

t1me te t1me postpone 
the day appointed for such payment. 

In the Code of Civil Procedure, schedule 
IV, No. 129, for the words" Final Decree," 
the words" Order absolute" shall be substi­
tuted. 

52. In a suit for a sale under this chap­
Decree for snle. ter, if the plaintiff 

succeed, the Court 
shall, and in any other suit by the mort­
gagee undor this chapter, if the plaintiff 

P to d . 
1 

succeed, the Court 
ower ecree sa o h' . 

at instance of mortaagee may, at IS mstance, 
o pass a decree, ordering 

as provided in the first and second para­
graphs of section fifty and also ordering 
that, in default of the defendant making 
payment as therein mentioned, the mort­
gaged property or a sufficient part thereof 
be sold, and that the proceeds of the sale 
(after defraying thereout the expenses of 
the sale) be paid into Court and applied in 
payment of what is so found due to the 

plaintiff, and that the balance, if any, be 
paid to the defendant. or· other persons 
entitled to receive the same. 

When the mortgagee sues only for a Bill, a. 21 : 
foreclosure, if the 15 & 16 Vic., c. SG, 

Power to decree sale Court considers that a. 48· 
in foreclosure-suit at iu- he will not be damni-
stnnce of mortgagor. fi d b h l d e y sue , sa e an 
if the defendant ful'llishes such security, if 
any, as the Court thinks sufficient for the 
payment of the balance due for the time 
beina by him on the mortgage, the Court 
may~ at the instance of the defendant, pass 
a like decree. 

Any decree under this section may also 
direct the defendant to pay auy balance re· 
maining due to the plaintiff upon ~he mort­
gage after the proceeds of sale have been 
dealt with as above provided. 

53. I£ in any case, under section fifty-two, Bill II, a. 56. 

Procedure when de. the defendant ·n;takes 
fendaut pays nmount payment as mentioned 
due and subsequent in section fifty-one, he 
costs. shall (if necessary) be 
put in possession of the mortgaged property; 
but, it such payment is not so made, the 
plaintiff or the defendant, as the case may 
be, may apply to the Court for an order 

absolute for sale of 
Order absolute for sale. the mortgaged pro-

perty, and the Court shall then pass an 
order that such property, or a sufficient part 
thereof, be sold, and that the proceeds of 
the sale be dealt with as is mentioned in 
section fifty-two; and thereupon the defend­
ant's rig·ht to redeem and the security shall 
both be extinguished. 

54. When the nett p1;oceeds of any such B~l II, sec, 5i : 
sale are insufficient to Btll, s. 23· 

Recovery of bnlancc pay the amount due 
duo on mortgage. f h t' b . or t e 1me emg. on 
the mortgage, the balance, if payable a~cord­
ing to the contract between the part1es by 
the defendant otherwise than out of the 
property sold, may be recovered either (if 
the Court thinks fit) in the same suit in the 
same manner as under a decree for money, 
or by any other legal process open to the 
mortgagee. 

Reclmnptiot~. 

55. Besides the mortgagor, any of the Bill II, a. 58. 
following persons may 

Who may sue for re· institute a suit for re-
demption. 

demption of the mort-
gaged property :­

(a) any person (other than the mortgagee) 
having any interest in or charge upou the 
property; 

(b) any person having any interest in or 3 w. R. 230: 6 
charge upon the right to red-aem the pro- B R. 230, &o.

1 
.., 

party; ~~ 7 ... 
(c) any surety for the payment of the 

mortgage-debt or any part thereof; 
,(d) the guardian of the property of a 

mmor mortgagor; 
(e) the committee or other legal curator 

of a lunatic or idiot mortgagor ; 
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(f) the judgmeut-creditoi• of the mot·t­
gagor, when he has obtained execution; 

(g) a creditor of the mortgagor who has 
in a suit for the administrn.tiou of his estate 
obtained a decree for sale of the mortgaged 
property. 

Prondecl that the Court may upon ~ood 
. cause shown, from 

Power to enlarge time. time to time, postpone 
the d11y fixed under section fifty-six for pay­
ment of the amouut. due. 

Rcrljjmption cmd Ji'oTecloswre. 

~il1•1 J1,2~ ~9 : 56. :&.:! a suit for redemllt ion, if t.he plain-
.,,'· •· a· I C t 
,.;co Code, C. 1:'., sec: . , . . tiff succeed, 1 10 our· 

58. ·when property is mortgaO"ecl for sue- Bill II, s. 61 : 
. . c1 · b"'t t u ces- Af11look Olmnd ''· 

, tion 461 : pccree m reclcmpbon· shaH pass a ~coree 
N.-W.P.l870.p. 20i sutt. 

Rightof mesne m01·t· cessiVe e s OS 0 Aglworee, 2 Se\'. 
gngcc to redeem and siYe mortgagees, any 57:~ : Sheopctl "· 

Bill H, •· 60. 

orr1eriug that a.n account be t.n.ken of what 
'1\'ill he due to the defendant for principal 
:md interest on the mortgage, :mel for his 
costs of uhe suit, on the day next hereimfter 
referred to, or declaring the amount so due 

foreclose. mesne mortga.O'ee may DeenDyc<l, N .. \V. 
· · ·· t 't t d the · te

0 
ests of F · 1Si3, P· 148: mst1tu e a sm · o re eem m r llbcph. 139, 140. 

the prior mortgngees :mel to foreclose the 

!It the date of such decree; and 

rights of those that nre posterior to himself 
~tncl of the mortgagor. 

Costs. 
59. In finally adjusting the nmotmt to 1~! 11 II, s. 64 : 

be paid to a mortgagee Bill, s. 30· 
Costs o! mortgagee in case of a redemp-

suhsequeu. to decree. . l b I t10n OJ' a sa e y t 1e 
Court under this chapter, the Court sba.IJ, 
unless t.he conduct of the mortgagee has 
been such as to disentitle him to costs, add 
to the mortgage-money snch costs of suit 
as have been properly incurred by him since 
the decree fo1· foreclosure, redemption or· 
sale up to the time of actual payment. 

Sale of P;·nperty su.lject to pn:o;· mo;·tgo.;Je. 

GO If any property t!w sale of which is nm.n, s. Gii: 

ordering that upon the plaintiff pn.ying to 
the defendant. or iuto Court the :unotmt so 
due on a da.y witltiu six months from tho 
date · of declaring in Court the amount so 
due, to be fixed by the Court, the dcfcnd~tnt 
shall deliYer up to the plaintiff, or to such 
person as he appoints, nil documents in his 
possession or power 1·elating to the mort­
gagell property, and shall (if such property 
ltas been transferred to the defendant) re­
r.ransfer it t() the pla.intiff free fTom the mort­
gage and from all incumbrances ercatecl by 
the defendant or any person claiming uut1cr 
ltim,or, when the defendant cln.ims by derived 
title, by those under whom he clnims, and 
shdl, if necessa.ry, put the plaintiff into pos­
session of the mortgaged p1·operty ; but 

. · drrected under this Bills. 32: 
. Static of .rropol~tt;y sub· chapter is snbJ' ect to a Heport, s.25,altcred: 
JCC o pr10r mm g:tgc. . ,' et X: of1877 s 295 

. pnor mortgage, the ' • ' · · 
Conrt ma.y, with .the consent of the prior tbat if such payment is 110t made on or 

before such day, t.he plaintiff shall be abso­
lutely foreclosed of all right to redeem such 
property. 

5i. If payment is made of snob amonnt 
auU. of such subsc-

mortgagee, orrler' that the property be solcl 
free from the same, giving to such prior 
mortgagee the same interest in the proceeds 
of the s11le as he had in the pt•operty sold. 

1 n case of I'eclemption, t t 
posstssion : quen cos s as m·e 

mentioned in sect.iou 

Gl. Such proceeds Billll, s. 6G: 
ce~~~~>lication of pro. shaH be brou(J'ht into Bill, s. 33: 

Court ·mel a Jo 1. l Sec Act X of 1877 •· 1 p tee as s. 295 .. 
fi.fry-nine, the. plaintilf shall, if necessary, follows:-· 
he put into possession of the mortgaged' jvrsf, i1i payment of all expenses incident 
property. to the sale or properly incurred in any 

If such payment is not so mnde, the de- nttempted sn.le: 
fendnn.t may apply to secoml/.y, if.'the prOJlerty, has been sold free 

lu cleinult, foreclosuro thn Cotll' .. , for· n,. " OJ'der· ft onak v •· ·~ ·on~ any. pr1or mortgage, in ·payment of 
absolute eithet• for the whatever IS due on account of such mortO"a"'e. 

foreclosure of the saitl right to redeem, or thii'clly, in payment of all interest d~e 
0

0~ for a sale of the mortgaged property. f account o the mortgage. in consequence 
If he apply for an order for foreclosUJ·e, wl1ereo~ the sale was dirented, and of the 

th~ Court shall pass an order absolute order- ~osts of the suit in which the decree direct­
ing the plaintiff to be foreclosed of all right mg the sale was made; 
to retle!:!m the mortgaged property, and may, fi ll 
if necessary, deliw~r possession of the pro- vm·/ 1 1f, in payment of the principal 
Jlerty t-o the defendant. mm~ey due on account of that mortgage; and 

Ifboapply for au order for sale, the Court fifthly, the rcsi~ue (!f any) shall be pa.id 
·!ihall pass an order that such property or a ~0 the person provmghmlselfto be interested 

. sufficient part thereof be sold, and that tho m the property sold, 01' if there be more such 
proceeds afthesale(afterdefrayiugthereout pers?us than ~ne, then to such persons ac­
the expenses of t.he sak•) be paid into Court ~~rdmg !f t~e~r.respective interests therein 
aud aptied in payment of what is found due 1 upou leu· JOmt receipt. ' 

to the ef~n~nt and that the halanco he paid ;hwmalous Ma·?'i.nages. 
to the plamtiff or other persons entitled to 3 

receive the same. 62. In the case of a ;h~tgage not coming Bombny Reg, 

On the passing of any order under this ~fort!!llgcs .not de- WI •• many of _the de- 1827, s. 15. 
section the plaintiff's right to redeem and I scnbcd 'u sectiOn 21. . fintt;ons contamed in· 
the security shall both be extinguished : the rights and liabiliti:ectlfotnh twe_nty-one, 

· . s o e partres shall 

V of 

( 
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Bill II, s. 68: 
.Bill, s. H. 

\ 

be determined by their contract as evidence~ 
in the mortgage-deed, and, so far a.s such 
contract does not extend, by local usage : 
Provided that, in the absence of au. express 
contract to the contrary, the mortgaged pro­
perty shall be deemed to be the only secu­
rity for payment of the mortgage money. 

Ohm·ges. 

63. If by any assurance other than a mcrt-
Ch gttge-deed, or by any 

arges. ' will, or under the pro-
visions of this or any othm• Act, or by oper­
ation of law, certain immoveable property 
of one person is made security for the 
payment of certain money to another, the 
latter person is said to have a charge on the 
property; aud all thA provisions herein before 
applied to a mortgagor shall, so far as may 
be, apply to the owner of such property, 

3 Beng. Appendix and all the provisions hereinbefore applied 
140: to a mortgagee instituting a suit for the sale 

N .• w. P. 1860, P· o£ the mortga.C7ed property shall so far as 
184: 0 ' • 

N.•W. P. 1871, p. may be, _apply to the person havmg such 
20i. chm·ge. 

Bill, s. 31, The delivery by a debtor to the creditor or 
Bill II, s. 27: . his agent, of documents 
7 Beng. G53: 11 . Effect of <leposlt of of title relatin(7 to pro-

.Beug. 405: N .• t1tle-<lecds. . .o 
w. P. 1860, p. 74: perty, wtth mtent to 
7 Bom. 0. C. J. create a security thereon, shall be deemed to 

' -45 : I. L. R. I create a charge on such property in favour of 
Bom. 23i : 0 llfoo. th dit f th t f th d bt r. A. 303 : Macph. e ere or or e amoun o e e . 
53, 54. Nothing in this section applies to the 

charge of a trustee on the trust-property for 
m . .-penses properly incurred in the execution 

Bill II, s. 69: 
7 ?t!nd. 231: 
H W. R. 491: 
3 O'Kin. 184: 

· 5Beng. 463: 
11 Bom. 41. 

Bill II. s. 71. 

of his trust. · 

64. w·bere a person is or becomes abso­
lutely entitled to im-

E>..-tinguishment of moveable property, of 
charges. h l . a c argo or otter m-
cumbrance on which he is also the owner, 
the charge or incumbrance shall be extin­
guished, unless he declares, by express 
words or necessary implication, that it shall 
continue to subsist, or unless such continu­
ance would be for his benefit. 

CHAPTER V. 

OF LEASES OF IMMOVEABLE PROPERTY. 

65. In the absence o£ a contract or local 
. . . . . nsage to the contrary, 

. Rlghts and babilit,es the lessor and the 
of lessor lllld lessee. I £ . bl essee o 1mmovea e 
prope~ty, as against one another, respect­
ively possess the rights and are subject to 
the liabilities mentianed in the sixteen rules 
ne~t following, or such of them as are ap­
plicable to the property leased :-

-39 (2) altered: of (a.) The lessor is bound ·on the lessee's 
IX of 1872, s. 93 ; t t t him · · f th 11 w. R.278, 12 w, reqnes o pu m possession o e pro-
R. 149: perty teased : 

iiBeng. Appen::_~~: (b.) The lessor shall be deemed to contract 
: W '~5 ~i · with the lessee that the latter paying the 

' · · rent reserved by the lease and performing the 
contracts binding on the lessee may holcl the 
property !~sed during the time limited by 
the lease without interruption by the lessor 
or his transferees, or any person lawfully 
claiming through him or them : 

6·W. R. 314. 

VI.--.16 i 

(c.) 'l'he lessee is entitled to the enjoy­
ment of all easements annexed to the property 
leased at the time when t'lie lease was made 

until the lease determines or such easements 
are extinguished, whidhever event first hap­
pens: ·' 

(d.) The lessee is bound to keep, f!.nd on See 2:1 w. n. 34. 
the termiifation of the lease to restore, the 
property leased in as gocid condition as it was 
in at the time when he was put in posses-
sion, subject only to reasonable wear and 
t\')ar, aml to allow the lessor and his agents, 
at all reasonable times during the term, to 
enter into the property leased and inspect 
the condition thereof, and to give ot• leave. 
notice of any defect in such condition and to 
make good all such defects within three 
months after such notice has been given or 
left: 

(c.) If during the continuance of the lease 8 Bcng. 73. 
any accession is made to the property leased, 
such accession (subject to the law relating 
to alluvion for the time being in force) shall 
be deemed to be comprised in the lease : 

(f.) If by fh:e, tempest or flood, or vio­
lence of an army or of a. mob, or other stipe­
rior force, any 11art of the property leased be 
wholly destroyed or rendered substantially 
unfit for the purposes for which it was let, 
the lease shall be void as to that part, and 
any rent or fine payable under the lease shall 
proportionately abate, and a pr!)portionate 
part of any fine paid by the lessee shall be 
returned by the lessor : 

If the injury be occasioned by the wrong­
ful act or default of either party, such party 
shaH not be entitled to avail himself of the 
benefit of this provision : 

(g.) If the lessot· neglects to make, within 
o. reasonable time after notice, repairs which 
he is bound to make to the property le:xsed, 
the lessee may make the same himself, and 
deduct the expense of such repairs wit.h 
interest from the rent, ot· otherwise recover 
it from the lessor: 

(h.) If the lessor neglects to make any 
payment which he is bound to make, and 
which, if not made by him, is recoverable 
from the lessee or against the property 
leased, the lessee may make such payment 
himself, and deduct it from his rent, or 
otherwise recover it from the lessor : 

(i.) Every lessee who becomes aware of 
any proceeding to recov<>rtheproperty leased 
or any part thereof, or of any encroachment 
made upon, or any interference with, the 
lessor's rights concerning such property, is 
bound to give notice thereof to the lessor 
with reasonable diligence; and, in default of 
so doing, he is liable to make compensation 
to the lessor for any loss or expenses occa­
sioned by suc.h omission : 

(j.) The lessee may nse the property G :Bong. 
leased and its products (if any) as a reason- 8 Bmig. 
able owner would use them; but he must 10

70 : 
not nse the property for a purpose other 
than that for which it was leased, or fell 
timber, pull down or damage houses, open 
mines or quarries, or commit any other act23 
~hic}l is destructive or permanently inju- W. 
nons thereto. 

The prohibition in this clause does noll 
apply to mines :which were opOQ whcm the 
lease was granted : 
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~4~~t if:.: c. 25~ s. (k.) No lessee shall, without the lessor's 
3. consent, erect on the property leased any 

permanent structure, except for agricultuml 
purposes j and no such lessee who erects 
thereon any building, engine or · machinery 
for agricultuml purposes shaH remove the 
s~me without first giving to the lessor or 
his agent one month's previous notice in 
writing of his intention so to do, and there­
upon ~he lessor or his agent may elect to 
·purchase the thing so proposed to be re­
moved, and the lessee's right to remove the 
same shall thereby cease, and the same shall 
belong to the lessor, and the value thereof 
shall in case of dispute be ascertained aud 
determined by two referees, one to be 
chosen by each party, or by au umpire to be 
named by ~uch referees, and shall be paid 
or allowed m account by the lessor : 

Re Thnkoor Glwndcr (l.) Subject to the provisions of clause (!c), 
Parama!•icl:,Beng. the lessee has a rlrr]rt to remove, at :my time 
E-t~~0fa7 5:9~l durin~ his po~sess~n of the property leased, 
Beng. 201, 205. all thmgs which he has affixed to the soil : 

but he is liable to make compensation to the 
lessor for aU damage caused to the property 
by such removal : 

(m.) On the ·determination· of the lease 
the lessee is bound to put the lessor int~ 
possession of the property leased : 

· of. Act XIXofl868, (n.) When a l~ase of uncertain duration 
A:t i,;111 of 1873 determines by any means except the fault 

e. 42. ' of the lessee, he or his legal representative 
· is entitled to all the crops planted or sown 

by the lessee and growing upon the pro­
perty leased for the season currl3ut when 
the lease determines, n.nd to free ingress and 

14 W. R.Sll: 
24 w. u. 68. 

egt·ess to reap and carry them : 
(o.) If the lessor transfers the property 

leased, or any part thereof, or any part of 
his inte1·est therein, the transferee shall 
possP.ss all tire rights and, if the lessee so 
elects, be subject to all the liabilities, of tlie 
lessor as to the property or part transferred 
so long as he is the owner of it i b!lt 
the lessor shall not by reason only of such 
transfe1· cease to be subject to any of the 
liabilities imposf'd upon !tim by the lease, 

A XI f 
unless the lessee erects to treat the trans­

ct. 0 1855• 8• 1 : f tl · I' bl t h' P ·ad 4 Anne, c. 16, 
8

• 10. eree as 1e person. m e o 1m : rovr e 
that the transferee IS not entitled to arrears 
of rent due before the tmnsfer and that 
if the lessee pay rent to the lesso;. without 
having reason to believe that such transfer 
lms been made, the lessee shall not be liable 
to pa.y such rent over again to the trans­
feree: 

to the property leased, possesse~ a~l. ~he 
rights, and is subject to all the habrhtres, 
of the lessee ns such. 

Nothing in this section shall be deemed 8 Bcng. 239: 

to h 
. h . . ht f ccu 12 Heng. 82. aut or1ze a tenant av:mg a rrg o o -

pancy, the farmer of an estate in respect 6£ 
which default has been made in paying re­
venue, or the lessee of an estate under the 
management of a Court of Wards, to assign 
his interest as such tenant, farmer or lessee. 

66. The followinrr Bill II, s. 70, altered. 
Disclosuros required ' · , J:., d0 

from lessor and lessee. OmiSSIOnS are uaU -
ulent:-

(a) an omrssron of the lessor of im- 3 Bcng. -~- 9: J . 277. 
moveable property to disclose to the lessee -( 
any defect therein of which the former is, · · 
and the latter is not, aware~ and which the 
latter could not with ordinary care discover ; 

(b) au omission of the lessee of immove-
able property to disclose to the lessor any 
fact as to the nature or extent of the lessor's 
interest therein, of which the lessee is,a.ud the 
lessor is not, aware, and which increases the 
value of such interest. · 

67. A tenancy begins when the lessee Bill II, s. 72. 
enters, under the lease, 

Lessee before entry. 
into· possession of the 

property lensed, and until he so enters, he 
cannot sue for compensation for an unlaw-
ful entry thereon. · 

68. In the absence of a contract in writ- Bill II, s. 74 : 
· ing or local usao·e to Bill, s. 46 : 

Dnrat.ion of certain the contrary, a lease Report, s. 40. _ 
lenses m nlmcncc of £ . l 5 Born. A. C. J. 1t~. 
written contract or local o rmmoveab e proper- 6. ibid. 31 : 7 ilxcl. 
usago. ty for purposes of 111, and sec 1 

cultivation shall be a Bcng. 1''. B. 25: 13 
leas f t • t . bl h w. H. 1!lO. e rom ye!l.l' o year ermma e, on t e r. L, R. 2 Cnlc. H6 
part of etther lessor· or lessee, by six 4 Rcng. Appendix 
months' notice e;>.:pirincr with the ena of n. 86. 

Yeal. of the t 0 d 1 f . ' 12 Bcug. 263, N.-W. · · ena.ncy; au a ease o· ·Jmove- P. 11373·, P. 9: 
able property for any other purpose shall be Perry 4ti0. 
a lease from month to month, terminable 
on the part of either lessor · or lessee by 
fifteen days' notice expiriug with the 'encl, . 
of a month of the tenancy. . 
. Ev~I:J no~ice under this section must be 
ill wrrtr~&" srg:ued by or on behalf of the· 
pm:ty gtvmg rt and tendered or delivered to. 
~he par~y who is intended to be bound by 
1t, or affixed on a conspicuous part of the. 
property. · 

69. Where the time limited by a lease of B'll II --. b I , s. /;J-

J!!xolusion of cl"y 011 ~mmovea le property Bill, s. 43. 
wh1ch term commences. IS expressed as com- · 

. meucing from a parti-
. Where only a part of the property leased cular day, ill computing that time such ~ay 
IS .transfert·ed by the lessor, he may deter- shall be ext·c~lllled. Where no day of com­
rome what proportion of the rent reserved m~~cemen ts named, the time so limited 
.by the lease is payable in respect of the begms from the ma~ing of tl1e lease. 
part so t1•ansferred: Where tl1e time so limited is a year or a 

~·) 'rhe lessee may transfer, absolutely Durntion of lease fora number of years in 
or y way of mortgage, the whole or any year. the absence of an·' ex-

~ 
1875 

part of his interest in the property leased, press agreement to 
• 'and any transferee of such interest or part· thhe c

1
ontmry, the lease shall last during the 

451: may again transfer it. Th:e lessee shall not w .o e. amuversary of the day from which 
it'llJ> }n; : ~Jil!: by reason of such t-ransfer, cease to be sub- such trn1e commences. · 

jeot to any of the liabilities attaching to the Where the time so limited is ex d 
lease, unless the lessor elects to treat the presse 
transferee 88 ·the · person subject to such Option to determine ~0 { be. determinn.ble 
liabilities. Subject. 88 aforesaid, each sue- Ioase. e ohre rt.g . expiration 

. t £ I h · · 1 d. · at t e ofetron of the cess1ve rans eree, so ong as e 1s enttt e po.rtres or one of them the e · th · . , s11ee, In e 
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llill II, 8. 76. 
7 W. R. 283. 

3 Moo. I. A. 261. 
'16W, R. 147. 

· absence of an express agreement to the 
contrary, shall have such option. 

· Determination 
'lease. ~ 

70. A lease of im­
of moveable property de­

, termines-
(a) by efflux of the thae limited .thereby: 
(b) where such time is Hmited condition­

ally on the happening of some event-:-hy 
the happening of such event : 

Lease by Hindu wi· (c) where the lessor can only alienate for 
dow, Marsballl66. his own life the property leased-by the 

death of the lessor : 
(d) where the lessor holds the property 

leased for the term of the life of another 
person-by the death of such person·: 

(e) on the exph·ation of a notice to de­
termine the lease duly given in pursuance 
of a power therein contained. 

3 O'Kin. 159, (f) in case the interests of the lessee and 
But sec per Peacock the lessor in the whole of the property leas­

C. J. 10 W; R. 15. ed become vested at the same time in one 
person in the same right : 

, . · Sun·c!lder of right to (g) by express surrender, that is to say, 
'i ·' · · · redeem mortgaged in case the lessee yields up his interest under 
1 Jense, N.-W. P., th l t . th l b t l t 
1: 1869, p. 45. Sur. e ease . o e flssor, y mu ua agreemen 

I
· render by one of between them : 

\ 
scvernljointlcssees (h) by implied surrender, that is to say, 

, -
9 

W.R. 
147

· in case the lessee accepts from the lessor a 
· new lease of the propert.y leased, to take 

effect during the continuance of the existing 

I 
J 
I 
{ 

\ " 
I 

!'. 

1l:lrshnll 250. 
16 W. R. 103. 
25 \V.R. 227. 

18 w. R. 465. · 
But sec 22 W. 

448. 
25 W. R. 147. 

lease : · 
(i) by forfeiture, that is to say, (1) in 

case the lessee breaks an express condition 
which provides that, on broach thereof, the 
lessor may re-enter, or the lease shall be-
come void; or (2) in case the lessee renoun­
ces 'his character as such by setting np a 
title in a third person or by claiming title 

R. in himself and in either cnse the lessor 
·or his transferee does so.me act evidencing 
his intention to determine the lease : 

23 w. R. 238 211 (j) on the expiration of a notice to quit 
' or of intention to quit the property leased 

Bill. II, s. 77' cl. 1: 
W. R. Io' . B. 10. 
:M~rshnll 25: 

duly given by one party to the other. . 
71. A forfeiture under section severity, 

Waiver offorfeiture. clause (i), is waived 

hearing of the 'snit, the lessee pays or tenders 8 'W. R. 290, 
to the lessor the rent in arrear, together Peacoc!i, C.J. 
with interest thereon and his full costs of 
the suit, or gives such security as the Court 
thinks sufficient for making such payment 
within fifteen days, the Court may, in lieu 
of making a decree for ejectment, pass an 
order relieving the lessee against the for-
feiture, and thereupon the lessee shall hold 
the property leased as if the forfeiture had 
not occurred. . 

Nothing in tltis section applies to suits 
under Act No. X of 1859, or Bengal Act 
No. VIII of 1869. 

74. The surrender, express or implied of 10 W. R. 384: 

per 

. a lease of immoveable 13 w. R. 281 : 
Eff t f d d 

N.·W. P.l87l, p. 63. 
cc . o surrcn er property oes not pre-

and forfeiture on under- . . a· d 1 lenses. J u 1ce an un er- ease 
of the property or any 

part thereof previously grauted by the 
lessee: but unless the surrender is made for 
the purpose of obtaining a new lease, the 
rent payable by, and the contracts binding 
on, the under-lessee shall be respectively 
payable to, and enforceable by, the lessor. 

The forfeiture of such a lease annuls aU 
such under-leases. 

75. If a lessee or under-lessee of pro- B!llll,s. 78 :. 
. ~erty J:emains in Bill, s. 47 ' Effect of hol<bng over. . h f f Report, s. 41 : 

OSSOSS!On t ereo 11 - 3 Born. A. C. J. 2i: 
ter the determination of the lease, and the 12 Bcng. 263: 
lessor or his legal reprt:sentative accepts N.~w. P. !870, P· 

h 
-04. 

rent from t e lessee or under-lessee, or 7 w. R. !52 , 
otherwise assents to his continuing in pos- 16 W · R. 185. 
session, the lease is in the absence of an ~2 w. R. 394, 548• 

h 
' .aw. R. 211. 

ngreement to t e contrary, renewed from25 w. R. 2.~4. 
yenr to year or from month to month, accord· 
ing .to the purpose for which the property 
is leased, as specifi(;!d in section sixty-eight. 

llbl!strations. 

(a.) A lets a house to B. for five year:!. B 
under-lets the house to C at a monthly rent of 
Rs. 100. The five years expire, but C con­
tinues in possession of the house and pay_s the 
rent to A. C's lease is reneiVecl from month 
to month. 

(b.) A lets a farm to B for the life of C. C 
dies, but B continues in possession wibh A's 
assent. D's lease is renewed from yenr to year. I . 

( ,... ' :2 Bom. 73. 

by acceptance of rent 
which'hns become due since the forfeitUl·e, 
or by distress for such rent, or by any other 
act on the part of the lessor showing an 
intention to treat the lease ns subsisting: · 

Provided that the lessor is aware that the 
forfeiture has been incurred: 

CHAPTER VI. 
Ob' ExcHANGES. 

PrQvided als9 that, where rent is accepted 
after the institution of a suit to eject the 
lessee on the ground of forfeiture, such ac­
ceptance is uot a waiver. 

72. A notice given by the lessor under 
Wnh·er of notice to section seventy, clause 

quit. r.iJ, is waived, with 
. the express or implied 

consent of the lessee by acceptance of rent 
· which has become due since the expiration 
of the hotice, or by distress for such rent, 
or by duly giving to the lessee a second 
notice to quit, or by any other act on the 
part of the lessor shewing an intention to 
treat the lease as subsisting. . 

Bill, II, 8. 77, cl. 2. 73. Where a lease of immoveable property 
N.-W.. P • 1867 Ex. Relief against forfei· has determined by for­
oTi .. c. J. -~ p il: ture for non-payment of feiture for non-pav-

mtnar... uran rent f 
T. Babjy" Kuppagon- • ment o rent and the 
da, 2 Bom. 70. lessor sues to eject the lessee, if, at the 

76. When two per~ons cont.ract to mntu- B!ll II, s. 21 : 
ally give one thing for Bill. s. 48 ' • 

"Excbnogc" de- h . h th' N. Y. Code, ss. 90.1, fined anot er, ne1t er mg 906: 
' · or both things being 1 Ma<l. 100. 

money only, the contract is called a contract 
of exchange, 

77. Tho party deprived of the thing he Billll,s'. 2'2, d. 2 
has received in ex-

Right of _party e~ict- change. by 1-eason of 
cd !rom thwg rece1vcd . 
in e:o:chango. anythmg done by the 

other party or nny 
person through whom the latter claims, 
may, at his option, sue for compensatton or 
sue for the thing given by him. 

7'13. Save as otherwise provided in this Bill u, e. 23: 
chapter each party htu Bill, e. 48, para. 2: 

Righ~ and liabilities the rights and is sub-
of parties. · h 1' b'l' · f . Ject to t e ta 1 Ittes o 
a seller as to that which he gives, and has 
the rights nnd is subject to the liabilities of 
a buyer as to that which he takes. 



.Bill LJ, s. 24 : 
llill. s. 48, para. 3 : 
Delivery must be ilu. 

mediate. 
1 Morl, 105. 

79. On an exchange of money, each 
Exchnugc of money. party thereby war­

rants the genuineness 
of the money given by him. 

CHA.PTER VII. 

'CHAPTER VIII 
OF APPORTIONMENT. 

$6. All rents annuities, pensions, divi- Bill II, s. 140. 
. · . ' dends andotherperiod-

ApportiOmncn£ of · 1 · t shall 
periodical payments on Ica paymen s. . 
detenniuntiou of interest · upon the determmat10n 

OF TRANSFERS OF DF.DTS. of person entitled. by ·death or otherwise, 
JliU II, s. 136 · 80. No transfer of, or charge on, any 9£the interest of the person entitled to receive 
Bill. s. 99: . debt, or any · benefi- such payment:be apportioned as if they had 
T!eport. 8 • 99 : Transfer of debts. · · · b · d t d f d t d 36 & 37 Vic,, c. 66 Cial mterest m move- · een rna e o accrue ue rom ay o ay, 

$ , 25 {b) ! I able property, shall have a1iy: opera tion bitt to be payable On the days appointed for 
l l\bd. 150. . h d b . t th . . th t th f SeP ;; w. R. 230• agamst t e e tor or ngams e yerson m e paymen ereo . 
Rut see 10 N.-W. P. whom the property is vested, unt1l expre.;;s Nothing in this section shall affect any Bill II, s. 

60
· 

4i4, cited :Mncph. notice of the transfer or chnr"'e is given to . express provision in any instrument binding 
1•'2 t:> h • · ]Jim, unless he is a party to such transfer or on sue person. 

Bill II, B. 13i : 
J::eport, s. 100. 

.Bill II, B. 138. 

Bill II, a. 139. 

charge; and every dealing by such debt01 THE SCHEDULE. 
or person, not being a party to, and not (a). STATUTE. 
baving received express notice of, a transfer 
or charge, with the debt or property, shall 
be valid as against such transfer or charge. 

Illustm tions. 

Ycor nncl 
chnpter. Subject: Extent of 

repeal. 

(a) A owes money to B, who tra.nsfers the 4Wm. & l\Iory, Olnudestine Mort- The whole. 
debt to C. B then demands the debt from .A, c. 16. ggges. 
who, hn.ving no notice of tho tmnsfer, pays .B 
The payment is vn.lid, and C cannot sue A fo1 
the debt. 

(b) A has jewels deposited with B, a jewel­
ler. A mort.gages them to C. A then executes 
an instrument transf!i·ring t.hem to D, who 
takes it to B and gets the jewels from rum 
before he, B, hns received any notice of C's 
mortgage. B is justified in handing the jewels 
to D, and C bas no remedy nga.inst D. 

81. Every such notice must be iu writ­
' . . . iug signed by the per­

. :N~t~ee to be m 'vrlt· son making the traus-mg s1gned. · 
fer or charge, or by 

his agent duly authorized in this behalf. · 
82. On receiving such notice, the debtor 

, . . or person in whom the 
Doutor to glvo effect property is vested shall 

to transfer. , 
1 g1ve effect to the trans-

fer or charge, unless where the debtor resides, 
or the property is situate, in a foreign country 

. and the title of the person in whose favour 
the transfer or charge is made is not complete 
according to the Jaw of such cotmtry. 

83. The person to whom a debt or charge 
Liability of tl'ansfcreo ~s traubs.ferred sha

1
I
1
I tak

1 
e 

of debt. 1t su JeCt to a t 1e 
liabilities to which the 

transferor was subject in respect thereof at 
the date of the t1·au!lfer. · 

llluslraiion. 
A debenture is i~<sned in fraud of a public 

company to A. .A soils and tranHfers the deben­
ture to B, who has no notice of the ft·aud. 'J'he 
debenture is invalid in the hands of B. 

. 84. Where a. debt is transfen·ed for the 
Mortgaged debt.' purpose of securing 

money advanced or to 
be advance~ by way of.l~an, or an existing 
or future debt, the ongmal debt if reco­
vered by either the transferor or transferee 
is applicable, first, in payment of the cost~ 
of Ruch recovery; secondly, in or towards 
satisfaction of the amount for the time being 
secured by the transfer; and the residue if 
any, belongs to ,the transferor. ' 

85. Nothing in this chapter applies to 
Saving of ugotiable . debts ~ecured by nego-

justl'llmellbJ. ~iable instruments. 

(b). AcTs OF THE GovERNOR GENERAL IN 
CouNCIL. 

Number nnd 
yeor. Subject. Extent of 

repeal. 

XXIX of 1842. Lenso and release ... The who!~ . 
XXXI of 1854. Modes of conveying Section 1i. 

laud. 
XI of 1855 .. . llf:esnc profits nnd Section 1, and 

1mprovemenis. in the tit.Jo ancl 
pr~nmble, the 
words "to 
mesne profits 
nnd " aud '' to 
limit the li•lbi­
lity for mesne 

• , . profits and." 
XXV II ofl866 Indmn Tn1stee Act. Section 31. 
IV of 1872 .. . !Punjab Laws A.ct ... So far ns it re­

lntcs toBengnl 
Regulations I 
of 1798 and 
XVII of 1806. 

XX of l8i5 ... Central Provinces So fm· as it rc-
Laws .Act. lates toBen!!'lll 

Regulatio~ I 
of 1798 and 
XVII ofl806. 

XVIII of 1876. Oudb Laws .Act . .. So fa1• ns it re-
lates to Bengal 
Regulation 
XVIIo£1806 . . 

J of 1877. Specific Relief . " In sections 35 

Number nod 
yenr. 

and 36, the 
words "in 
writing." 

(c). REGULATIONS~ 

Subject. I : Extent of 
_ repeal. 

Bj!~n Ri~ Conditional sales ... Tb(l whole Re-
1798. gu!ation. 

Benll'al Regu- Redemption 
lation XVI ... The whole Re­

gulation. of 1806. 
Bombay 
. gulation 
of 1827. 

V Mor~es in pos- Section 15. 
ICSSIOII, 

D. FITZPA'l'RICK 
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·\ 
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.;. 

The following Bill was introduced into the ';-::'" · of · Commissioners for making improvements in 
Council of the Governor General of India for the · ' any porfi or ~f trustees of any port" sball be in­
purpose of mnking Laws and Regulations on the · , sorted. 
5th ~arch 1879, anp. was ref€)rred to a Select · ~ · In the same section, the words "in the case 
Comm1tteo :- . · •· .. of the Bank of :Mudras" shall be omitted iu both 

No. 4 of 1879. ·. tho places in which they occur . 

.L1 Bill to amend tho P1·asiclancy Banl~s Act, 1876. In the same section, after cl~~ouse (m.), the fol-
lowing clause shall be inserted, that is to say 

WHEREAS it is expedient to amend the Presi- "(m?n) the borrowing of money in India forth~ 
dency Banks Act, 1876, f th B nk' b · d h · · 

Preamble. in ' manner hereinafter purposes. o e a s usme~s an t e gtvmg 
of securtty for money so bolTowed by pledging 

.appearing; H is hereby enacted as follows :- assets or otherwise.'' . . 
1. This Act may be called "The Presidency 5. In section 37 of the same Act, for clause 

Banks Act, 1879 ;"and . (cl), the followiug shall 
Short title. it shall come into force 37A. mendmcnt of sectiOn be substituted, that is t.o 

,, ~-·~ Commencement. on the first day of May, say, 
" 1879. 
2. To the first clause of section 28 of the Pre­

sidency Banks Act, 1876, 
A men<lment of Act XI of h " ll · · 

J876, section 2s. t e 10 omng prOVISO 
shall be added, that is to 
say: 

" Provided that no person sh.nU be chosen to be 
President or Vice-President twice in succession." 

3. In the same Act, section 34, lJefore the 
• words " no Khazanchi " 

Amcmbnunt of section 34- the wo~·ds " without the 
of same Act. . t' f h preVIous sane 1011 o t e 
Board" shall be inserted. 

.:J,. In the same Act, section 36, clause (a), 
sub-cln.use ('1), after the 

Amendments of section words "municipal body," 
36

• the words "or any body 

"(d) Nor shall they (except upon the security 
!llentioned in section 36, paragraah (~, Nos. _l to 5 
mclusive) 

discount bills for any individual or partnership­
firm for an amount . exceeding in the whole at 
any one time such sum as may be prescribed by 
the bye-laws for the time being in force, or 
· lend or advance in any way to any individual 
or partnership-firm an amount exceeding in the 
whole at any one time such sum as may be so 
prescribed." 

6. In section 63 of the same Act, clause (a), 
. for the words "lent by 

Amendment or scct10n d' t f bill th G3 ISCOUn 0 . B 01' 0 er-
. wise to," the words "lent 

to or for which bills may be discounted for" shall 
be substituted. 

S~i'ATEM:ENT Ol!, OBJECTS AND REASONS. 
1. The necessity for this Bill has arisen chiefly from a doubt which has been expressed as to 

whether the Presidenc;r-ban1~s have power ~nder the Presidency. Banks Act, 1876, to borrow money 
for the purposes of then· busmess by pleclgmg assets or othermse. The need of such a power is 
obvious. 

A.s observed in a memorial recently submitted to the Governor General in Council by the banks, 
"it is an ordiuary incident of ban king· business to obtain funds for temporary purposes by pledging 
assets. H banks are prohibited from raising money by pledge of assets when occasion arises, they may, 
on a sudden requisition for cash, be obliged to make forced sales of property at n disadvantage ; aml 
this applies with great force to the Presidency-banks of India whose action in forcing Government oJ' 

other securities on the market might cnuse a public panic." 
The power requiretl will be conferred by a new clause which the Bill (in the last clause of section 4) 

proposes to add to section 36 of the Act ; but it is limited to hol'l·owing in India, because, so long as 
the Government balances arc in the custody cf the Presidency-bd'bks, it is not cousiclered expeclient that 
the banks should engage in foreign exchanges or have the power of creating a, foreign agency in 
:Eno-land, which would he the neces~ary results of conceding a power to borrow out of India. 

0 
2. The other sections of the Bill provide for cert-ain minor amendments of the Act which it has 

been thought desirable to take this opportunity of making. , 
Section 2 provides that no person shall be, in two successive years, chosen as President or Vice-

President of a Presidency-bank. · 
3. Section 3, wl1ich admits of a kha:r.anchi, casl1ier or shroff at the principal office of a hank 

'ln"'!!O'ing in business with the previou!l sanction of the Board, has l>een introduced at tho instance of t.hu 
J~:>}~~k of Bengal, who rep~·esent thnt. the absolute prohibition contain~cl in the present law makes !t 
~ -i.Ufficulfi to secure the serviCes of a suttable person, and that the necesstty for any such absolute prohi­

bition bas ceased to exist, now that the khaz.anchi has no longer any concern with the discount business 
in Native Bills, and is, in fact, a mere cashier. 

4. JJastly, clauses have been added to clear up an ambiguity which, in the opinion of Counsel, • 
attaches to section 37, clause (d), and section 63, clause (a), of the Act; to include in the securities on 
which loans may be made, and in which the banks may invest, debentures and other securities issued by 
the Port Trusts under Acts of the Indian legislatures, and to concede to the Banks of Bengal and Bombay 
the power already possessed by the Bank of Madras of drawing and dealing in negotiable instruments, 
and issuing bank-post-bills and letters of credit, payable in Ceylon. 

(Signed) J. STRACHEY. 
Oalcutta, the 4th Marc]~ 1879. 
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