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& Separate paging is given to this Part, in order that it mwy be filed as a separate compilation.

T PART VI
BILLS OF THE GOVERNMENT OF INDIA-

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
5th March, 1879, and was referred to a Select
Committee :—

No. 4 of 1879.
A Bill to amend the Presidency Banks Act, 1876.

WHEREAS it is expedient to amend the Presi-
dency Banks Act, 1876,
in manner hereinafter
appearing ; It ishereby enacted as follows :—

Preamble.

1. This Act may be called ¢ The Presidency
Banks Act, 1879;’’ and
it shall come .into force
on the first day of May,
1879.

2. To the first clause of section 28 of the Pre-
g e e ot sidency Banks Act, 1876,
mencmen’ 0L 406 8201 the jollowing  proviso
tion 28.
1975, Snicn 25 shall be added, that is to
say :

Short title. !
Commencement.

¢« Provided that no person shall be chosen to be
President or Vice-President twice in succession.”’

3. In the same Act, section 34, before the
: words “no Khazinchi,”
Am““dm‘f"“r section 34 410 words  without the

of same Act. x =
previous sanction of the

Board”’ shall be inserted. ,

4, In the same Act, section 36, clause (a),
. sub-clause (4), after the
Amendments of section 59 ce municipal body,”
36. the words “or any body
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of Commissioners for making improvements in
any port or of trustees of any port’” shall be in-
serted. - :

In the same section, the words “in the case
of the Bank of Madras” shall be omitted in both =
the places in which they occur.

In the same section, after clause (), the fol-
lowing clause shall be inserted, that is to say, ;
“(mm) the borrowing of money in India for the
purposes of the Bank’s business and the giving
of security for money so borrowed by pledging.
assets or otherwise.” !

5. In section 87 of the same Act, for clause
: (d), the following shall
7f“m°“dm°“t of section 1o substituted, that is to

say, :

L]
¢ (d) Nor shall they (except upon the security
mentioned in section 86, paragrash @, Nos. 1 to5 =
inclusive)

°

discount bills for any individual or partnership-
firm for an amount exceeding in the whole at
any one time such sum as may be fprescx'ibed by 2
the bye-laws for the time being in force, or A

lend or advance in any way to any individoal =
or partnership-firm anamount exceeding in the
whole at any one time such sum as may beso
preseribed.”

6. In section 63 of the same Act, clause (a),
for the words “lent by
discount of bills or other-+
wise to,”” the words “lent
to or for which bills may be discounted for’ shall =
be substituted. : g :g ;

Amendment of section
63.




. for the purposes of their business by pledging assets .or otherwise.

59

STATEMENT OF OBJECTS AND REASONS.

hich has been expressed as to
ks Act, 1876, to borrow money
The need of such a power 1s

: 1. The necessity for this Bill has arisen chiefly from a_doubt w
whether the Presidency-banks have power under the Presidency Ban

obvious.

As observed in a memorial recently submitted to the Governor General in Council bly)' thel (I,ﬁmil;s:;.
it is an ordinary incident of banking-business to obtain funds for temporary purposes ytE ;%3 =
assets. If banks are prohibited from raising money by pledge of assets when occasion arises, ey may,.

* on a sudden requisition for cash, be obliged to make forced sales of property at a disadvantage ; and

this applies with great force to the Presidency-banks of India whose action in forcing Government or
other securities on tho market might cause a public panic.”

. The power required will be conferred by a new clause which the Bill {in the last clause of sectlon. ;
4) proposes to add to section 86 of the Act; but it is limited to borrowing in Indu'», because, s0 long a?f;
the Government balances are in the custody of the Presidency-banks, it 1s not qonsulered _expedmnt ths_xt
the banks should engage in foreign exchanges or have th& power of creating a forelgu agency in
England, which would be the necessary results of conceding a power to borrow out of India.

2. The other sections of the Bill provide for certain minor amendments of the Act which it has
been thought desirable to take this opportunity of making.

Section 2 provides that no person shall be, in two successive years, chosen as President or Vice-
President of a Presidency-bank.

3. Section 8, which admits of a khazinchi, cashier or shroff at the principal office of a bank
engaging in business with the previous sanction of the Board, has been int}'oduced at the instance of th'e
Bank of Bengal, who represent that the absolute prohibition contained in the present law makes it
difficult to secure the services of a suitable person, and that the necessity for any such absolute prohi-
bition has ceased to exist, now that the khazénchi has no longer any concern with the discount business
in Native Bills, and is, in fact, a mere cashier. .

4. Lastly, clauses have been added to clear up an ambiguity which, in the opinion of Counsel,
attaches to section 37, clause (d), and section 63, clause («), of the Act; to include in the securities on
which loans may be made, and in which the banks may nvest, debentures and other securities issued by
the Port Trusts under Acts of the Indian legislatures, and to concede to the Banks of Bengal and Bombay
the power already possessed by the Bank of Madras of drawing and dealing in negotiable instruments,

. and issning bank-post-bills and letters of credit, payable in Ceylon.

(Signed) J. StrRACHEY.
Calcutta, the 4th March 1879.

: D. FITZPATRICK,
Secy. to the Govt. of India.

7N

¥



55 a

.

[Published with the ¢ Bombay Government Gazette  on the 13th March 1879.]

2 AN

BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following further Report of a Select Committee, together with the Bill as'settled by them,
was presented to the Council of the Governor General of India for the purpose of making Laws and
Regulations on the 19th of February, 1879 :—

Wg, the undersigned Members of the Select Committee to which the Bill to define and amend

From Secretary to Chicf Commissioner, Mysore, No. 3193—4 J, dated 26th July, 187S.

Acting Under Secretary to Government of Bombay, No. 4405, dated 30th July, 1878.

Assistant Secretary to Chief Commissioner, Central Provinces, No. 3012—147, dated
31st July, 187S. ; j LT85

Officiating Chief Commissioner, Ajmer and Merwidra, No. 500, dated 5th August, 1878,
and enclosure. .

Under Secretary to Government of Bengal, No, 1745, dated 13th August, 1878.

Acting Under Secretary to Government, Bombay, No. 4792, dated 17th August, 1878,
and enclosures. X

Secretary to Chief Commissioner, Mysore, No. 3765—06, dated 15th August, 1878, and
enclosure.

Secretary to Government, North-Western Provinces and Oudh, No. 6264, dated
24th August, 1878, and enclosures. 55

Junior Secretary to Chief Commissioner, British Burma, No. 1440—351, dated 28th
September, 1878, and enclosures. L

Under Secretary to Government, Bombay, No. 6570, dated 15th November, 1878, and
enclosure.

the law relating to Pro-
missory Notes, Bills of
Exchange and Cheques
was referred, have con-
sidered the Bill and the
papers noted in the mar-
gin, and have the honour
to present this further
Report.

2. We have carefully
considered the argu-
ments® urged on the
one side by the learned

i

Chief Justice of Bengal
and the Bank of Bengal
for the immediate appli-
cation of the measure
in its entirety to hundis,
and, on the other side,
by the Government of
the Panjéb for the total exclusion of hundis from any part of the measure. ~We have come to the
conclusion that the Bill should in this respect be left substantially as it stands. Admitting with
the Chief Justice that one main principle of Indian codification is to reconcile and assimilate, as far as
possible, the Native and BEuropean law on each subject, we would point out that this principle must be A
applied so as to produce as little friction as possible, and we feel assured that any sudden abolition of 4
the numerous local usages (there is no general custom) as to hundfs, uncertain and undefined as they
often are, would cause much and justifiable dissatisfaction among Native bankers and merchants in
certain parts of the country. But we believe that the _eﬂ’ect, of the Bill, if passed with a saving of the
local usages in question, will be, not as the Chief Justice fears, to stereotype and perpetuate these
usages, but to induce the Native mercantile community gradually to discard them for the corresponding: -
rules contained in the Bill. The desirable uniformity of mercantile usage will thus be brought about: )
without any risk of causing hardship to Native bankers and merchants. How long this change will
take it is of course impossible to prophesy. But the Bank of Bengal has supplied evidence that the
Native usages as to negotiable paper have of recent years been greatly changing, and that the tendency
is to assimilate them more and more to the European custom.

Note by Sir Richard Garth, Chief Justice, High Court, Calcutta, dated 2lst November,
1878

Remarks on i',he above note by A. Phillips, Esq., dated 30th November, 1878.
‘From Sccretary to Government, Panjab, No. 4404, dated 23rd December, 1878, and enclo-
sures.
Government of Bengal, No. 260—24 M, dated 1st February, 1879, and enclosures.
Government of Bombay, No. 833, dated 6th February, 1879, and enclosures.

2
EE

3. We do not share the apprehension of the Bank of Bengal that the recognition of Native
usages would result in large withdrawal of European capital from operations in Native bills. For in this
respect the Bill simply states the law as it stands. Such usages are now and have always been recog-
nized by our Courts in all parts of India:* but the Bank itself admits that, for upwards of seventy ;
years, its business in hundfs has invariably been conducted according to the same laws and usages as*
apply to European bills, and that with one exception (she alleged duty of the holder of a dishonoured
hundi to exhaust the acceptor before having recourse to the drawer or endorser) Natives have made no
difficulty about conforming to the Bank’s requirements. It is, we understand, the practice of the
Bank and, probably, of other large European purchasers of hundis to notify that they will not be bound -
by any local usage which contravenes the English law as to bills of exchange. Though the Bill
should pass in its present form, this practice will remain legal and unaffected. It operates of course
to bind only the seller to waive a defence which he might otherwise have made.  But the other par-
ties to the hundi are practically precluded from setting up any such usage by the knowledge that if
they did so their credit would be destroyed by refusal of the Bank to buy hundis on which their n -
appear. 3 L

* See, for example, 1 Suth. W. R. 75 : 2 ibid, 214 : 6 ihid. 301 : 2 Hyde 259 : 3 Beng. A. C. 198:7 Bens.‘ 275 ,
9 Beng, Appendix L : 2 Sevestre 621, n. : N. W. P. 186, p. 268 : Ferry 296 : 6 Bomb. 0. C. J. 24:7 . 0. C

12 Bomb. 113.
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> he Bill would
4. To exclude totally (as the Panjéb Government propose) hundis from any p}? r{’ﬂOf ;Bseult in with-
be to render the proposed legislation to & great extent inoperative, and G ?I ydja, is becoming
drawal of the Bill. Considering the fact that the carrying on of the internal 3reqo Ob'ljll in the English
more and more dependent on English capital, and that the use in the Mutassal of bil's edient. We
form i therefore largely increasing, we think that such withdrawal would be highly m{a)xp the North-
are supported in this opinion by the fact that the Local Governments of Bengal, Bom ayaf Commerce
‘Western Provinces and Ajmer have all reported in favour of the Bill; that the Chambers 0 have done
at Calcutta, Madras, and Bombay, the Bank of Bombay, and the Calcutta Trades Asso?l.atlon-’thtwhich it
the same ; and that the Directors of the Bank of Bengal bear testimony as to the ability w1
was framed by Mr. Phillips.

5. Turning now to the details of the Bill, we have, in the first place, expressly sav?d *:Oheb}i)ﬁgv;;
sions of the Indian Paper Currency Act, 1871, section 21, which prohibits the issue of private
notes payable to bearer on demand. r

6. We have struck out from section 16 the words “the whole or any part of,”” as they ’fmgl:fs
have been taken to imply that there may be a special indorsement expressly directing payment oI pa
of the amount mentioned in the instrument.

7. Section 21 was taken from the Law Commissioners’ draft, and deals with a promissory n\{ovt.e
*  signed by two persons, and shewing that one of them subscribes onlj to an alternative ha,bxhty.' ((15
pealn think it very doubtful whether such an informal instrungent is a promissory note ab all, and for this an
b other reasons we have omitted the section. -

8. We have also omitted section 33, as the matter appears to us to be sufficiently provided for by
the Indian Contract Act; for the same reason we have omitted the first half of section 43.

9. We have omitted, as unlikely to be practically useful, sections 55 and 56, which provide for
the delivery without indorsement, but with intent to transfer title, of bills payable to the order of &
specified person or to a specified person or order. -

10. We have omifted section 59, as the matter is sufficiently covered by the preceding section.

i) ; 11. We do not think that the Bill should deal with collateral agreements, and have therefore
; - struck out section 66.

12. We have amended the section (73, now 67) as to the drawee’s term for deliberation. It now
& provides that the holder may allow the drawee twenty-four hours (exclusive of public holidays) to consi-
. ( , der whether he will accept the Bill.

18. We think that, in order to charge the drawer of a cheque, the holder should only be bound
to present it at the bank on which it is drawn before the relation between the drawer and the banker
has been altered to the prejudice of the drawer. We have altered section 82 accordingly.

14. We have omitted from section 97 the explanation relating to material alterations.

15. 'We have made some changes in wording and arrangement.

' 16. The Bill No. IIT. and the second report of the Select Committee have been published in

- [English in all the local Gazettes except those for Assam and Réjputana. Publication of the Bill and

~ report in the vernacular has been reported only by the Governments of Madras, Bengal ‘and the North-
estern Provinces and Oudh and the Chief Commissioner of the Central Provinces.

17. 'With the exception of our Hon’ble Colleagne Mr. Morgan, we think that the Bill might now
~ be passed as amended. Mr. Morgan would omit the clause saving local usages as to hundis. In other
respects he approves of the Bill. ~ We recommend that its further consideration be stayed until the
new Law Commission has reported thereon. Meanwhile, we think the Bill, as now amended, should
‘be published with this report in the Gazette of India.

WHITLEY STOKES.
G. C. PAUL. ' S
G. H. P. EVANS. 4

‘ F. R. COCKERELL.
Q-{,v ~_ GCancurma, } '
.~ The 19th February, 1879. .
Although I think that this Bill is, on the whole, a very good one, I cannot approyv: -
ion which it accords to local usages relating to bundis. Fgrom & careful considzxr"a.tiog gff :}E: rz;()e%s
ve been received ‘with reference to the Bill, and from my own experience as regards the
oractice regarding hundis, I do not believe that there are any usages which call for special
 the hands of the Legislature, and I think that the proposed Tecognition may put an arm
those who are dishonestly disposed, Which they go not at present possess. )

& '

E. C. MORGAN.
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No. IV.

. THE NEGOTIABLE INSTRUMENTS

BILL, 1879.

CONTENTS.

PREAMBLE.

CHAPTER 1.
PRELIMINARY.

¥

SECTION.
1. Short title.
Local extent.
Saving of usages relating to hundis, &e.
Commencement.
Repeal of enactments.
3. Interpretation-clause.

S

CHAPTER II.

Or Nortss, BiLrs AND CHEQUES.

Promissory Note.
Bill of Exchange.
Chéque.
‘Drawer’, ‘Drawee’, ‘Drawee in case of
need,’
¢ Acceptor’, ¢ Acceptor for honouwr’, ¢ Payee.’
8. ‘Holder.
9. ¢Holder in due course.’
10. ¢Payment in due course.’
11 Inland instrument.
12, Foreign instrument.
13. ¢Negotiable instrument.’
14. Negotiation.
15. Indorsement.
16. Indorsement ¢in blank’ and ‘in full.’
¢ Indorsee.’
17.  Ambiguous instruments.

18. Where amount is stated differently in
figures and words.

19. Instruments payable on demand.
20. Blank stamped instruments.
21. ¢ At sight.
“On presentment.’
¢ After sight.’
22. ¢ Maturity.’
Days of grace.

93. Calculating maturity of bill or note payable
so many months after date or sight.

24, Calculating maturity of bill or note payable
so many days after date or sight.

25. When day of maturity is a holiday.

26. Presumptions as to negotiable instruments:
(a). of consideration ;
(b) asto date;
(c) as to time of acceptance ;

N o oroE
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SecrION. ,
(2) ‘as to time of transfer;
(e) as to order of endorsements ;
(f) as to stamp ;
(g) that holder is a holder in due course
CHAPTER IIT.
PARTIES T0 NOTES, BILLS AND CHEQUES.
27. Ca}&aciby to make, &c., promissory notes;
C. )
Minor.
28. Agency.
29, Liability of agent signing.
30. Liability of legal representative signing.
31. Acceptance by several drawees not partners.
32. Liability of drawer. G :
33. Liability of drawee of cheque. 3
34, Lm.ll)nlllxty of maker of note and acceptor of ;
1 L0
35. Only drawee can be acceptor except in need 3
or for honour. =
36. Liability of indorser. 3
37. Liability of prior parties to holder in due 143
course. e
38. Maker, drawer and acceptor principals.
39. Prior party a principal in respect of each R
subsequent party. o
40. Suretyship. ' H e
41. Discharge of indorser’s liability- P
42, Tstoppel against denying original validity e
of instrument. g
43. Estoppel against denying capacity of payee L
to indorse. Lraced
44. Estoppel against denying signature or capa- i
city of prior party. AN g
45. Acceptor hound, although indorsement S
forged.
46. Acceptance of bill drawn in fictitious name.
47. Party receiving consideration liable to subse-
: quent; parties. .
48. Party nobliable to one from whomno cousi- hs
deration moved. 43
49. Partial absence or failure of money-consider- =
ation. ;
50. Partial failure of consideration nof consxst-.;
ing of money. 2y
CHAPTER IV. &
:Or NEGOTIATION.
51. Negotiation by delivery.
52. Negotiation by indorsement.
53. Conversion of indorsement m blauk int
. indorsement in full. !
54. Effect of indorsement.
55. Who may negotiate.
56. Indorser who excludes lns own lm}nh
makes it conditional.
57.

Holder denvi’ng htle £rom liol’



59: Conversion of indorsement in blank into in-

'« dorsement in full.

Indorsement for part of sum due.

Legal representative cannot by delivery only
negotiate instrument indorsed by de-

Ry ceased.

- 62. Instrument obtained by unlawful means or

for unlawful consideration.

63. Instrumentacquired after dishonouror when
overdue.
~ Accommodation note or bill.
64, Instrument negotiable till payment or satis-
faction.
‘CHAPTER V.
Or PRESENTMENT.
65. Presentment for acceptance.
66. Presentment of promissory note for sight.
67. Drawee’s time for deliberation.
68. Presentment for payment.
69. Hours for presentment.

70. Presentment for payment of instrument
s payable after date or sight.
71. «Presentment for payment of promissory
note payable by instalments.

72. Presentment for payment of instrument pay-

: able at specified place and not elsewhere.
73. Instrument payable at specified place.
74. Presegtment where no exclusive place speci-
o fied.

' 75. Presentment when maker, &c., hasno known

place of husiness or residence.

76. Presentment of cheque to charge drawer.
- 77. Presontment of cheque to charge any other
ke person.

- 78. Presentment of instrument payable on de-
; mand.
- 79.° Presentment by or to agent, representative
~ of doceased or assignee of insolvent.
80, When presentment unnecessary.

81. Liability of banker for negligently dealing
- with bill presented for payment.

: CHAPTER VI.
FRRREOALT L T Y

"%," OF PATMENT AND INTEREST.

2. To whom payment should be made. .

Interest when rate specified.
Interest when no rate specified.

Delivery of instrument on payment, or in-
- demnity in case of loss.
- " CHAPTER VIL
e
B FROM LIABILITY ON NorEs, BInLs
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SECTION. ! ‘
91. Effcct of material alteration.
Alteration by indorsee. : )

92. Acceptor or iyndorser bound notwithstanding

revious alteration. : X
93. Pagmcnt of instrument on which alteration

is not apparent.
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CHAPTER VIII.
OF NortiCE OF DISHONOUR,

94. Dishonour by non-acceptance.

95. Dishonour by non-payment. j

96. By and to whom notice should be givern.
97. Mode in which notice may be given. -
98. Party receiving must transmit notice of dis-
. honour.

99. . Agent for presentment.

100. When party to whom notice given is dead,

101. When notice of dishonour is unnecessary.
CHAPTER IX.
Or NoTING AND PROTEST.
102. Noting.
103. Protest.
\ Protest for better security.
104. Contents of protest.
105. Notice of protest.
106. Protest-for non-payment after dishonour by
non-acceptance. :
CHAPTER X.
Or REASONARLE TinE.
107. Reasonable time.
108. Reasonable time for presentment.
109. Reasonable time of giving notice of dis-
honour.
110, Reasonable time for transmitting such notice,
CHAPTER XI.

OF ACCEPTANCE AND PAynENT For Hoxoyr

ﬁ% ﬁecepta-nce for honour. -
112 .cci::;i):u]gca% :ot specifying for whoge honour
}%i Liability of acceptor for honour,
5 ‘hen acceptor for
115. Payment fog l?(l)‘ngxln'l.l S e
116. Right of Ppayer for honony,
CHAPTER XIT. ( :
Or Covpexsarioy. . '
117.  Rules as to compensation,
. 'CHAPTER xqiy.
LR OF Crossep CmEqrs.

« Cheque crossed generally,
» od specially,
‘ e,
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SeoTION,

122. Payment of cheque crossed specially more

than once.

123. Payment in due course of crossed cheque.
124. Payment of crossed cheque out of due course. .
125. Cheque bearing “not negotiable.”
CHAPTER XIV.
Or ForeiGN BinLs.
126. Set of bills.
127.. Holder of first acquired part entitled to all:
128. Drawee in case of need.
129. Protest of foreign bills.
CHAPTER XV.
OF INTERNATIONAL LaAw.
130. Law governing liability of maker, acceptor
or indorser of foreign instrument.
131. Law of place of payment governs dishonour.
132, Instrument made, &c., out of British India,
but in accordance with its law.
133. Presumption as to foreign law.
SCHEDULE.

No. IV.

A Bill to define and amend the law relating to
Promissory Notes, Bills of IDzchange and,
Cheques.

‘WHEREAS it is expedient to define and amend
the law relating to Pro-
missory Notes, Bills of
Tixchange and Cheques; It is hereby enacted as
follows: —

Preamble.

CHAPTER 1.
* PRELIMINARY.

1. This Act may be

Short title. called “the Negotiable

Instruments Act, 1879 ;7

1t extends to the whole of British India; but

< nothing herein contained

affects any local usage

relating to any instru-

ment in an oriental lan-

guage or affects the

Indian Paper Currency Act, 1871, section
‘twenty-one :

Local extent.

Saving of usages relat-
ing to hundis, &c.

And it shall come into

force on the first day of
January, 1880.
2. On and’ from that day the enactments
specified in the schedule
i hereto annexed shall be
! repealed to the extent mentioned in the third
column thereof.

Commencement.

Repeal of enactments.

Interpretation clause. 3. In this Act—

“ Banker ” includes also persons or a cori)ora-
5 tion or company acting
€«
Basken as Bankers, and
« Notary Public”” includes also any officer ap-

“N it pointed by the Governor

Notary, P“b'hc' General in Council to per-
form the functions of a Notary Public under this
Act. 3

vi—16 b
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CHAPTER II. - R

OF NotEs, BiiLs ANp CHEQUES.

4. A promissory note is an instrument in
writing (oot being a
bank note or a currency
note) containing an unconditional undertaking,
signed by the maker, to pay a certain sum of
money only to, or to the order of, a certain per-
son, or to the bearer of the instrument.

Promissory Note.

Tllustrations.
A signs instruments in the following terms :—
(a). “I promise to pay B or order Rs. 500."

(b) “Iacknowledge myself to be indebted to B
in Rs. 1,000 to be paid on demand, for value re-
ceived.”

(¢) “Mr. B, I 0'U Rs. 1,000.”

(d) “I promise to pay B Rs. 500 and all other
sums which shall be due to him.”

(e) “I promise to pay BRs. 500, first deducting
thereout any money which he may owe me.”

(f) «“I promise to pay B Rs. 500 seven days after

my marriage with C.”

(9) “I promise to pay B Rs.500 on D’s death,
provided D leaves me enough to pay that sum."”

(%) I promise to pay B Rs. 500 and to deliver to
him my black horse on 1st January next.”
The instruments respectively marked (), and (b)
are promissory notes. The instruments respectively

marked (c), (), (), (), (9) and (&) are not pro-
missory notes. .

5. A bill of exchange is an instrument in
 Bill of exchauge. writing containing an
ed by the maker, directing a certain person to
pay a certain sum of money only to, or to the
order of, a certain person or to the bearer of the
instrument.

6. A cheque is a bill of exchange drawn ona
specified banker and not
expressed to be payable
‘otherwise than on demand.

Cheque.

< 7., The maker of a bill of exchange or cheque
is called the “ drawer ;”
the person thereby di-
récted to pay is called
the ¢ drawee.”

When the bill gives the name of any person in
addition to the draweeto s
be resorted to in case of #
need, such person is called & ““drawee in case of ]
need.” ;

After the drawee of a bill has signed his assent

it upon the bill, or if there

LoR are more parts thereof

than one, upon one of such parts, and delivered

the same, or given notice of such signing to the

holder or to some person on his behalg, he is
called the “acceptor.””

When acceptance 15 refused and the bill

i8 protested for mon-
acceptance, and any per
son accepts it supra protest for honour of th
drawer or of any one of the indorsers, such
son is called an “ acceptor for honour.”

+  “ Drawer.”
“ Drawee.”

“Drawee in case of need.”

“ Acceptor for honour.”

unconditional order, sign- v



The person named in the instrument, to whom

> i . or to whose order the

y L money is by the instru-
ment directed to be paid, is called the “payee.”

8. The “holder” of a promissory note, bill

« Holder.” of exchange or chequ'e
i means any person enti-
tled in his own name to the possession thereof and
to receive or recover the amount due thereon
from the parties thereto.

Where the mnote, bill or cheque is lost or de-
stroyed, its holder is the person so entitled at the
time of such loss or destruction.

9, ¢ Holder in due course ’ means any person
who became the posses-
sor of a promissory note,
bill of exchange or cheque if*payable to bearer,
or the payee or indorsee thereof, if payable to, or
to the order of, a payee, for consideration before
the amount mentioned in it became payable, and
without having sufficient cause to believe that
any defect existed in the title of the person from
whom he derived his title.

10. ““Payment in due course’’ means pay-
ment in accordance with
the apparent tenor of the
Jinstrument in good faith and without negligence
to any person in possession thereof under cir-
cumstances which do not afford a reasonable
gronnd for believing that he is not entitled to
receive payment of the amount therein mentioned.

11. A promissory note, bill of exchange or
cheque drawn or made in
British India, and made
payable in, or drawn upon any person resident
in, British India shall be deemed to be an inland
instrument,

12, Any such instrument not sodrawn, made
or made payable shall be
deemed to be a foreign
instrument.

‘¢ Holder in due course.”

¢‘ Payment in due course.”

Inland instrument.

Foreign instrument.

18, A ‘“negotiable instrument > means a pro-
missory note, bill of ex-
change or cheque ex-
pressed to be payable to a specified person or, his
order, or to the order of a specified person, or
to the bearer thereof, or to a specified person; or
the bearer thereof.

Negotiable instrument.

14. When a promissory note, bill of exchange
or cheque is transferred

tiation,
Rsegtisuon to any person, go as to

constitute that person the holder thereof, the in-

strument is said to be negotiated.

15. When the maker or holder of a negoti-
able instrument signs the
same, otherwise than as
such maker, for the purpose of negotiation, on

Indorseme-nt.

‘the back or face thereof or on a slip of paper an-
uexed thereto, or 8o signs for the same purpose

4 stamped paper intended to be completed as a

" megotiable instrument, heis said to indorse the

same, and is called the “indorser.”

- 16, If the indorser signshis name only, the
- , indorsement is said to be
Aodorsement “in blank”  «iiy blank ” and if he

(89 in"l
R adds a direction to pay
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the amount mentioned in the instrament to, or to
on, the indorsement

the order of, a specified ige::id 2
¢ Indorsee.” and the person so speci-
fied is called the ¢ indorsee” of the instrument,
17. Where an instrument may be construed
i, either as a promissory
Ambiguous instruments. ) 40 op hill of exchange,
the holder may at his election treat it as either,
and the mstrument shall be thenceforward treated
accordingly.

18. If the amount undertaken or ordere_d to
be paid is stated differ-

_Where amount is stated ently in figures and {'n_
?vlg?: SisAH SEue g anc words, the amount stat ed
: in words shall be the

amount undertaken or ordered to be paid.
19. A promissory note or bill of exchange, in
n which no time for pay-
dostrumonts payable O ment i specified, and =
i cheque are payable on
demand.

20. Where & stamped paper, which is intend-
: ed to be completed as a
Blank stamped instru- oo tiahle instrument, is
ments. B .
signed and delivered by
a competent person as maker, drawer, acceptor
or indorser, the holder thereof may complete the
same by filling up any blanks therein, and the
person so signing shall be liable upon such instru-
ment, in the capacity in which he signed the same,
for any amount which may be specified therein
not exceeding the amount covered by the stamp
thereon : provided that as between the person de-
livering and the person receiving the instrument
nothing in excess of the amount intended by them
to be paid shall be recovered.

Illustration,
A stamped paper intended to be completed as a

-negotiable instrument is made payable to * or

order :” the holder of such instriment may fill up the
blank with his own name, or that of any other person.

21, Ina promissory note or bill of exchange
theexpressions “at sight”’

(13 b ”
“On ﬁi:éﬁ?ﬁient.” and “on presentment ”’
< After sight.” mean on demand. The

: i expression “after sight ”’
Ieans, In a promissory note, after presentment
for sight, and in a bill of exchange, after accept-
ance or protest for non-acceptance.

22, The maturity of a promissory note or bill

e of exchange is the date
R at which it falls due.

Every promissory note or bill of exchange

{)vhich 18 not expressed t

: e payable on demand,}

:,]tlzishggt, or fg: };ll;est(alntment, is at maturity onmtlhé
rd day after the ich .it i 2

p paga.ble. ay on which it is expressed

23. In calculating the date at which a promis-
S 9. sory note or bill of ex-
bill orcno:e pfyﬁ)ﬁusﬁmf change, made payable a
months after date or sight, Stated number of months
after date or after sight,
18 af maturity, the period

Days of grace.

or after a certain event,

stated shall .be held to terminate on the day of

the month which correg i
) : responds with the day o
which the instrument is dated, or presenteg f;-
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acceptance or sight or protested for non-accept-

ance, or the event happeus, or, where the instru- -

ment is a bill of exchange made payable a stated
number of months after sight and has been ac-
cepted for honour, with the day on which it was
so accepted. If the month in which the period
would terminate has no corresponding day, the
period shall be held to terminate on the last day
of such month.
Illustrations.

(@) A negotiable instrument dated 29th January
1878 is made payable at one month after date. The
instrament is at maturity on the third day after the
28th February 1878.

(b) A negotiable instrument dated 30th August
1878 is made payable three months after date. The
instrument is at maturity on the 3rd December 1878.

(c) A promissory note or bill of exchange, dated
31st August 1878, is made payable three months
after date. The instrument is at maturity on the
3rd December 1878.

24. In calculating the date at which a promis-
sory mnote or bill of ex-
change, made payable a
certain number of days
after date or after sight
or after a certain event, is at maturity, the day of
the date, or of presentment for acceptance or
sight, or of protest for non-acceptance, or on
which the event happens, shall be excluded.

25. When the day on which a promissory
note or bill of exchange
is at maturity is a pub-
lic holiday, the instru-
ment shall be deemed to be due on the next pre-
ceding business day.

Calculating maturity of
bill or note payable so
many days after date or
sight.

When day of maturity is
a holiday.

Ezplanation.—The expression ° public holi-
day”’ includes Sundays : New-Year’s day, Christ-
mas day : if either of such days falls on a Sun-
day, the next following Monday : Good-Friday ;
and any other day declared by the Local Govern-
ment, by notification in the official Gazette, to be
a public holiday.

26. Until the contrary is proved, the follow-
ing presumptions shall

Presumptions as to nego-
e made :—

tiable instruments ;

(a) that every negotiable instrument was made
or drawn for considera-
tion, and that every such
instrument, when it has been accepted, indorsed,

of consideration ;

- negotiated or transferred, was accepted, indorsed,

negotiated or transferred for consideration :
(b) that every negotiable instrument bearing
tolaaer a date was made or drawn
on such date:

(c) that every accepted bill of exchange was
accepted within a reason-
able time after its date
and before its maturity :

as to time of acceptance ;

(d) that every transfer of a negotiable instru-
ment was made before its

as to time of transfer ; matnrity -

() that the endorsements appearing upon a
negotiable  instrument
were made in the order in
which they appear there-
on :

as to order of endorse-
mcats ;

(f) that a lost promissory ‘note, bill of ex-
change or. cheque was
duly stamped :

(9) that the holder of a negotiable instrument
is a holder in due conrse:
provided that where the
instrument has been ob-
tained from its lawful owner, or from any person
in lawful custody thereof, by means of an offence
or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or
fraud, or for unlawful consideration, the burthen
of proving that the holder is a holder in due
course lies upon him,

as to stamp ;

that holder is a holder in
due course.

CHAPTER III.
ParTiEs To Nores, Brurs AND CHEQUES.

capable of contracting,
according to the law to
which he is subject, may
bind himself and be
bound by the making, drawing, acceptance, in-
dorsement, delivery and negotiation of a promis-
sory note, bill of exchange or cheque.

27. Every person

Copacity to make, &c.,
promissory notes, &c.

A minor may draw, indorse, deliver and ne-
gotiate such instruments
so as to bind all parties
except himself,

Nothing herein contained shall be deemed to
empower a corporation to make, indorse or accept
such instruments except in cases in which, under
the law for the time being in force, they are so
empowered.

28. Every person capable of binding himself or
of being bound, as men-
tioned in section 27, may
50 bind himself or be bound by a duly authorized
agent acting in his name.

Minor.

Agency.

A general authority to transact business and to

. receive and discharge debts does not confer upon

an agent the power of accepting or indorsing
bills of exchange so as to bind his principal.

An authority to draw bills of exchange does
not of itself import an authority to indorse.

29. An agent who signs his name to a pro-
missory note, bill' of ex-
change or cheque, with-
out indicating thereon
that he signs as agent, or that he does nof intend
thereby to incur personal responsibility, is liable
personally on the instrument, except to those
who induced him to sign upon the belief that the
principal only would be held liable.

Liability of agent sign-

ing.

" 30. A legal representative of a deceased per-
son who signs his name
to a promissory note, bill
of exchange or cheque,
i8 liable personally thereon unless he expressly
limits his liability to the extent of the assets
received by him as such.

81. Where there are several drawees of a bill
of exchange who are not

Liability of legal repre-
sentative signing,

Acceptance by several

drawees not partners. can accept it for himself,

but none of them can accept it for another with-

out his authority.

partners, each of them

-~
T




82. The drawer of a bill of exchange or cheque
is bound, in case of dis-
honour by the drawee or
acceptor thereof, to compensate the holder for
any loss or damage caused thereby, provided due
notice of dishonour has been given to, or received
by, the drawer as hereinafter provided.

Liability of drawer.

33. The drawee of a cheque having sufficient
funds of the drawer in
his hands properly appli-
cable to the payment of
such cheque, must pay the cheque when duly
required so.to do, and, in default of such pay-
ment, must compensate the drawer for any loss
or damage caused by such default.

34. In the absence of a contract to the con-
trary, the maker of a
promissory note and the
acceptor before maturity
of a bill of exchange, are bound to pay the amount
thereof at maturity according to the apparent
tenor of the note or acceptance respectively, and
the acceptor of a bill of exchange at or after
maturity is bound to pay the amount thereof to
the holder on demand.

Liability of drawee of
cheque.

Liability of maker of
note and acceptor of bill,

In default of such payment as aforesaid, such
maker or acceptor is bound to compensate any
party to the note or bill for any loss or damage
sustained by him, and caused by such default.

The provisions of this section are subject to
those of séctions 27,29, 48, 49, 50, 62, 68, 72, 73
and 86.

35. No person except the drawee of a bill of
exchange, or all or some
of several joint drawees,
ora person named therein
as a drawee in case of
need, or an acceptor for honour, can bind himself
by an acceptance.

Only ' drawee can be
acceptor except in need or
for honour,

36, Intheabsenceof a iontralctto the contrary,
;S whoever endorses and
Liability of indorser.  qo};0org a negotiable in-
strument before maturity, without, in such in-
dorsement, expressly exelnding or making condi-
tional his own liability, is bound thereby to every
subsequent holder, in case of dishonour by the
drawee, acceptor or maker, to compensate such
holder for any loss or damage caused to him by
such dishonour, provided due notice of dishonour
has been given to, or received by, such indorser
as heremafter provided.

Every indorser after dishonour isliable as upon
an instrument payable on demand.

The provisions of this section are subject to
those of sections 27, 29, 48, 49, 50, 59, 60, 62,
65, 66, 68, 72, 76, 86, 87, 88, 90, 91 and 101,
~ clause (a).

~ 37. Every prior party to a negotiable instru-
e T Sy R ment 18 liable thereon to

4o holer T dnc eoutse, & holder in duo courso

i until the instrument is
duly satisfied.

' "‘}; Tl'lﬂ,iﬁa,kef ofaq romissory note or cheque

i Pt;he drawer of a bill of
¢ 41 8¢ exchange until accept-
.ance, and the acceptor
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in the absence of a contract to the contrary,
respectively liable thereon as pl'lnqlpal debtors,
and the other parties thereto are liable thereon
as sureties for the maker, drawer, or acceptor, as
the case may be.

are,

39. As between the parties so liable as sure-
ties, each prior party 1s,

I S principal - jn the absence of & con-
in respect O each subse- - 2 als
quent party. tract to the contrary, also

liable thereon as a prin-
cipal debtor in respect of each subsequent party.

Tlustration.

A draws a bill payable to his own order on B, who
accepts. A afterwards indorses the hill to C, C to D,
and D to E. As between E and B, B is the princi-
pal debtor and A, C and D are his sureties. As
between E and A, A is the principal debtor, and C
and D are his sureties. As between E and C, Cis
the principal debtor and D is his surety.

40. When the holder of an accepted bill of
exchange enters into any
contract with the accept-
or which under section 134 or 185 of the Indian
Contract Act, 1872, would discharge the other
parties, the holder may expressly reserve his
right to charge the other parties, and in such
case they are not discharged.

41.

Discharge of indorser’s
liability.

Suretyship.

‘Where the holder of a negotiable instru-
ment, without the con-
sent of the indorser, de-
stroys or impairs the
indorser’s remedy against a prior party, the in-
dorser is discharged from liability to the holder
to the same extent as if the instrument had been
paid at maturity.

Illustration.

A is the holder of a bill of exchange made pay-
able to the order of B, which contains the following
indorsements in hlank :—

First indorsement  B.”

Second indorsement, ¢ Peter Williams.”
Third indorsement, “ Wright and Co.”
Fourth indorsement, *“ John Rozario.”

This bill A puts in suit against John Rozario and
strikes out, without John Rozario’s consent, the
indorsements by Peter Williams and Wright and Co.
A is not entitled to recover anything from John
Rozario.

42. No maker of a promissory note, and no
: drawer of a bill of ex-
change or cheque, and no
a}c-:]ceptorf of ]zlm bill of ex-
change for the hon
the drawer shall, in a suit thereon by a holg::: ?l’fl
due conrse, be permitted to deny the validity of
the instrument as originally made or drawn.

Eato{)pol against denying
original validity of instru-
ment,

48. No maker of a promissory note and no
acceptor of & bill of ex-
change payable to, or to
the order of, a specified .
. person shall, in a suit
thereon by a holder in due course, be permitted
to deny the payee’s capacity, at the date of the
note or bill, to indorse the same.

Estoppel against denying
capacity of payee to in-
dorse.
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44. No indorser of a negotiable instrument
b shall, in a suit thereon
. E:ft‘l’ll;ge.loig“ic';“a‘é{’;y":ﬁ by a subsequent _holder,
prgigr e P be permitted to deny the
¢ signature or capacity to

. contract of any prior party to the instrument.
45, An acceptor of a bill of exchange already
indorsed is not relieved
68 from liability by reason
" that such indorsement is
forged, if he knew or had reason to believe the
indorsement to be forged when he accepted the

bill.

46. Anacceptor ofa bill of exchange drawn in
a fictitious name and pay-
ableto the drawer’s order
is mnot, by reason that
such name is fictitious, relieved from liability to
any holder in due course claiming under an in-
dorsement by the same hand as the drawer’s
signature, and purporting to be made by the
drawer.

47.

Party receiving consider-
ation liable to subsequent
parties.

Acceptor bound, althou;
indorsement forged.

Acceptance of bill drawn
in fictitious name.

If at any time there has been considera-
tion between any parties
to a mnegotiable instru-
ment for the making,
drawing, acceptance,s indorsement, negotiation
or transfer thereof, the party receiving such con- .
sideration is, in the absence of a contract to the
contrary, liable upon the instrument to all sub-
sequent parties thereto, and every subsequent
holder is, as against him, a holder for considera-
tion.

‘The provisions of this section are subject to
those of sections 27, 49, 50, 59, 65, 66, 68, 72,
73, 76, 86, 87, 88, 89, 90, and 91.

Illustrations.

(a) A indorses a bill of exchange to B, at the
request of C, for C’s account with B. B is a holder
of the bill for consideration, and if he indorses it as
a present to D, D isa holder for consideration as
against A.

(b) A, the holder of a negotiable instrument,
indorses it in full to B, in the belicf that B has done
something which he has not done. B, for considera-
tion proceeding from C, indorses the instrument in
blank to C, and C indorses it to D. D strikes out
C’s indorsement. D is a holder of the instrument
for consideration as against B.

48. When there was no consideration for the

Party not liable to one making, drawing, accept-
from whom no considera- ance or indorsement of a
ontmore. negotiable instrument, or
when the consideration has wholly failed, the
maker, drawer, acceptor or indorser is not liable
ithereon to the party in whose favour the instru-
ment was so made, drawn, accepted or indorsed,
or to any party claiming through him, unless
consideration wgs given by the claimant or by
some party through whom he derives title. But
the maker, drawer, acceptor or indorser is liable
to compensate any subsequent party who, being
liable on such instrament, pays the amount due
thereon.

49. When the consideration for which a person
signed & promissory note,
bill of = exchange or
cheque consisted  of

Partial absence or failure
of money-consideration.

y1,—16 ¢
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Sa

. money, and was originally absent in part or hag

subsequently failed iu part, the sum which a
holder standing in immediate relation with such
signer is entitled to receive from him is propor-
tionally reduced.

Ezplanation.—The drawer of a bill of exchange
stands in immediate relation with ‘the acceptor.
The maker of a promissory note, bill of exchange
or cheque, stands in immediate relation with the
payee, and the indorser with the indorsee. Other -
signers may by agreement stand in immediate
relation with a holder.

Tllustration.

A draws a bill on B for Rs. 500 payable to the
order of A. B accepts the bill, but subsequently
dishonours it by non-payment. A sues B on the
bill. B proves that it was accepted for value as to
Rs. 400, and as an accommodation to the plaintiff as
to the residue. A can only recover Rs. 400.

50. Where a part of the consideration for which
a person signed a ,pro-
missory note, bill of ex-
change or cheque, though
not consisting of money,
is ascertainable in money without collateral en-
quiry, and there has been a failure of that part,
the sum which a holder standing in immediate
relation with such signer is entitled to receive
from him is proportionally reduced.

Partial failure of consi-
deration not consisting of
money.

CHAPTER 1V.
Or NEGOTIATION.

51.

Subject to the provisions of section 62,
a promissory note, bill of
‘exchange or cheque pay- -

able to bearer is negotiable by dclivery thereof.

Negotiation by delivery.

Euxception.— A promissory mnote, bill of ex-
change or cheque delivered on condition that it
is not to take effeet except in a certain event is
not negotiable (except in the hands of a holder
for value without notice of the condition) unless
such event happens.

Tllustrations.

(a) A, the holder of a negotiable instrument pay-
able to bearer, delivers it to B’s agent to keep for B,
The instrument has been negotiated. *

(b) A, the holder of a negotiable instrument pay=
able to bearer which is in the hands of A's banker,
who is at the time the banker of B, directs the banker
to transfer the instrument to B's credit in the banker's
account with B. The banker does s0, and accordingly
now possesses the instrument as B's agent. The in-
strument; has been negotiated, and B has become the -
holder of it.

52. Subject to the provisions of section 62, &
Fol : promissory note, bill of
m;\lnt'gotmtxon by indorse- exchange or cheque pay-

able to the order of a
specified person, or to a specified person or order

- is negotiable by the holder by indorsement and

delivery thercof.

53. The holder of anegotiable instrumentin-

dorsed in blank may,
withont signing his own
name, by writing abov:
the indorser’s sigmature

Conversion of indorse-
ment in blank into indorse-
ment in full.

.
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a direction to pay to any other person as in-

dorsee, convert the indorsement in blank into an

indorsement in full; and the holder does not
«  thereby incur the responsibility of an indorser.

54. The indorsement of a negotiable instru-
mentfollowed bydelivery
transfers to the indorsee
the property therein with the right of further
negotiation ; but the indorsement may, by express
words, restrict or exclude such right, or may
merely constitute the indorsee an agent to indorse
the instrument, or to receive its contents for the
indorser, or for some other specified person.

Effect of indorsement.

Tllustrations.

B signs the following indorsements on different
negotiable instruments payable to bearer :—
(a) ¥ Pay the contents to C only.”
(b) “ Pay C for my use.”
(¢) * Pay C or order for the account of B.”
(d) © The within must be credited to C.”
These indorsements exclade the right of further
negotiation by C.
¢ (e) ¢ Pay C.”
3 (f) ¢ Pay C value in account with the Oriental
Bank.”
(g) * Pay the contents to C, being part of the con-
sideration in a certain deed of assignment executed
by C to the indovser and others.” .
. These indorsements do not exclude the right of
further negotiation by C.
55. Every sole maker, drawer, payee or in-
{iboenayinegotinte. joint makers, drawers,
payees or indorsees, of a negotiable instrument,
may, if the negotiability of such instrument has
not: been restricted or excluded, as mentioned in
section 54, indorse and negotiate the same.

Ezplanation.—Nothing in this section enables
2 maker or drawer to indorse or negotiate an in-
strument, unless he is in lawful possession or is
holder thereof ; or enables a payee or indorsee to
indorse or negotiate an instrument, unless he is
holder thereof.

Tllustration.

A bill is drawn payable to A or order. A indorses
* it to B, the indorsement not containing the words
‘““or order” or any equivalent words. B may nego-
. tiate the instrament.
56. The indorser of a negotiable instrument
may, by express words
e his own liability or makes '~ the {ndorsemept, RO2S
8 Hconditional clude his own liability
i thereon, or make such
8N liability or the right of the indorsee to receive
~ the amount due thereon, depend upon the hap-
~ pening of a specified event although such event
~ may never happen.
- Where an indorser so excludes his liability
- and afterwards becomes the holder of the instru-
- menf, all intermediate indorsers are liable to

Indorser who excludes

A Tlustrations.
() The indorser of a negotiable instr, i
‘name, adding the ,wordg— e
thout recourse.”

L dorsement he incurs no liability.

yee and holder of a negotiable in-
dmg— ymonal.liabﬂity by an en-
thout recourse,” he transfers the

dorsee, or all of several,

o

J

instrument to B, and B indorses it to C, who indorses
it to A. A is not only reinstated in his forlx}ner Sl%hts’
but bas the rights of an indorsee against : and C.
A holder of a negotiable instrument
who _ derives title from a
Holder deriving title holder in due course has
from holder in due the i ghts thereon of
St that holder in due course.

57.

58. Subject to the provisions of sections 121

E " and 122, a negotiable in-

bk{:itmmeut indorsed in Sbl‘umel'lt indorsed Im

g blank is payable to the

bearer thereof even although originally payable
to order.

59. If a negotiable instrument after having (

been indorsed in blank
Conversion of indorse- jg jndorsed in full, the
$§§§ in }J&?lnk intoindorse- .\ ount of it cannot be
claimed from the indorser
in full, except by the person to whom it has
been indorsed in full, or by one who derives title
through such person.
60. No writing on a mnegotiable instrument
is valid for the purpose
Indorsement for part of & oootiation if such
sum due. e
writing purports to trans-
fer only a-part of the amount of the instrument.

61. The legal representative of a deceased :

Fogal represontative can-/ PEISOL. cannob negotiate
not by delivery only nego- by delivery only a pro-
tinte ‘instrument indorsed missory note, bill of
pyjdeceasec. exchange or cheque pay-

able to order and indorsed by the deceased but

not delivered.

62. When a negotiable instrument has been

Instrument obtained by 10st, or has been obtained
unlawful means or for un- from any maker, acceptor
lawful consideration, or holder ‘thereof by
means of an offence or fraud, or for an unlawful
consideration, no possessor or indorsee who
claims through- the person who found or so ob-
tained the instrument is entitled to receive the
amount due thereon from such maker, acceptor
or holder, or from any party prior to such holder,
unless such possessor or indorsee is or some person
through whom he claims, was a holder thereof
in due course:

63. The holder of a negotiable instrﬁmenb, who
has acquired it after dis-

Instrument acquired . o
after dishonour or when honom’ whother by Ml
overdue. acceptance or non-pay-

- ment, with notice thereof,
or a_fter magurity, has only, as against the other
parties, the rights thereon of his transferor :

Provided that any person who, in good faithj
and for consideration, be

comes the holder, after
: maturity, of & promissory
note or bill of exchange made, drawn or accepted

5 lccomxrmdntion ‘note or
ill.

without consideration for the purpose of enabling .

some party thereto to raise money thereon, may
recover the amount of the note or bill from any
prior party. '

Tllustration.
The acceptor of a bill of exchange, when he accept-

ed it deposited with the drawer certain goods as a
collateral secarity for the payment of the bill, with
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power to the drawer to sell the goods and apply the
proceeds in discharge of the bill if it were not paid
at maturity. The bill not having been paid at matu-
rity, the drawer sold the goods and retained the
proceeds, but indorsed the bill to A.. A’s title is
subject to the same objection as the drawer’s title.

64. A negotiable instrument may be negotiat-
ed (except by the maker,
_Instrument * negotiable  drawee or acceptor after
;‘il(}n paymeationiisabislacs maturity) until payment
: or satisfaction thereof by
the maker, drawee, or acceptor at or after ma-
turity, but not after such payment or satisfac-
tion.

CHAPTER V.
OF PRESENTMENT.

65. A bill of exchange payable after sight
= must, if no time or place
anoresentment for accept- s gpecified therein for
presentment, be present-
ed to the drawee thereof for acceptance, if he
can, after reasonable search, be found, by a per-
son entitled to demand acceptance, within a
reasonable time after it is drawn, and in business
hours on a business day. In default of such pre-
sentment, no party thereto is liable thereon to
the person making such default.

If the drawee cannot, after reasonable search,
be found, the bill is dishonoured.

If the bill is directed to the drawee at a par-
ticular place, it must be presented at that place,
and if at the due date for presentment he can-
not, after reasonable search, be found there, the
bill is dishonéured.

66. A promissory note, payable at a certain
. period after sight, must
Froeniment ot promie- Lo prasoniod_to _tho

; maker thereof for sight,
by a person entitled to demand payment, within
a reasonable time after it is made and in business
hours on a business day. In default of such
presentment, no party thereto is liable thereon to
the person making such default.

67. The holder may allow the drawee of a bill

P . of exchange presented to

enessitinlos for delESR i Wl o - e e tan 6o

twenty-four hours (exclu-

sive of public holidays) to consider whether he
will accept: it.

68. Promissory notes, bills of exchange and
Prar e cheques must be present-
ment L mene for Pay- - oq for payment to the
maker, acceptor  or

drawee thereof respectively, by or on behalf of
the holder as heremafter ‘provided. In default
of such presentment, the other parties thereto are
not liable thereon to such holder. X

Eaception.—Where a promissory note is pay-
able on demand and is not payable at a specified
place, no presentment is necessary in order to
charge the maker thereof. .

69. Presentment for payment must be made
during the usual hours

of business, and, if at a
banker’s, within banking hours.

Hours for presentment.

.

70. A promissory note or bill of exchange,
made payable at . a
Pl;emafnt}m;*rﬁlmg‘]’n‘; Pay- specified period after
able after date or sighf;.p ¥ date or sight thereof,
must be presented for

payment at maturity.

71. A promissory note payable by instalments

must be presented for

Pregentment iorpnymir:b payment on the third

%ig;‘;‘;‘ﬁ:‘;{smtc PAYAYIe  day after the date fixed

: for payment of each

instalment ; and non-payment on such present-

ment has the same effect as non-payment of a
note at maturity.

72. A promissory note, bill of exchange or

Presentment for pay- cheque made, dl_'a‘wn oL
mont of instrument payable accepted payable at a
at specified place and not  gspecified place ‘and not
SIS elsewhere must, in order
to charge any party thereto, be presented for
payment at that place.

73. A promissory note or bill of exchange
made, drawn or accepted
payable at a specified
place must, in order to

Instrument payable at
specified place.

charge the maker or drawer thereof, be present-

ed for payment at that place.

74. A promissory note or bill of exchange,
not made payable as
mentioned in sections 72
and 73, must be present-
ed for payment at one of the places specified (it
any), or at the place of business (if any), or at
the usual residence of the maker, drawee or
acceptor thereof, as the case may be.

75. If the makor, drawee or acceptor of a
negotiable  instrument
has no known place of
business or fixed resi-
dence, and no place is

Presentment where no
exclusive place specified.

Presentment whenmaker,
&c., has no known place of
business or residence.

“specified in the instrument for presentment for

acceptance or payment, such presentment may be
made to him in person wherever he can be
found. :

76. A cheque must, in order to charge the
drawer, be presented at
the bank upon which it
is drawn before the rela-
tion between the drawer and his banker has been
altered to the prejudice of the drawer. ‘

77. A cheque must, in order to charge an
personexceptthe drawer,
be presented within a
reasonable time after de-
livery thereof by such person.

78. Subject to the provisions of section 33, a
negotiable  instrument
payable on demand must
be presented for payment
within a reasonable time after it is received by
the holder.

79. Presentment for acceptance or payment

Presentment by or to e b? made to the d“l)'
agent, representative of outhorized agent of the
deceased, or assignee of drawee, maker or acc
iusoiyeat tor, as the case may be,
or where the drawee, maker or acceptor has died,
to his legal representative, or where he en
declared an insolvent, to his assignee.

Presentment of cheque to
charge drawer.

Presentment of cheque to
charge any other person.

, Presentment of instru-
ment payable on demand.




80. No presentment for payment is necessary,
and the instrument is
dishonoured at the due
date for presentment, in
any of the following cases :—

(@) if the maker, drawee or acceptor intention-
ally prevents the presentment of the instrument,

When presentment un-
necessary.

9

or if the instrurnent being payable at his place -

- of business, he closes such place on a business
day during the usual business-hours, or

if the instrument being payable at some other
specified place, neither he nor any person author-
ized to pay it attends at such place during the
usual business hours, or

if the instrument not being payable at any
specified place, he cannot after due search be
found ;- !

() as against any party if, after maturity, with
knowledge that the instrument has not been pre-
sented— : .

he makes a part payment on account of the
amount due on the instrument,

or promises to pay the amount due thereon in
whole or in part, {

or otherwise waives his right to take advantage
of any default in presentment for payment ;

_ (¢) as against the drawer, if the drawer could
not suffer damage from the want of such pre-
sentment.

81. When abill of exchange, accepted payable
at a specified bank, has
beeun duly presented there
for payment .and dis-
honoured, if the banker
so negligently or improperly keeps, deals with or
delivers back such bill as to cause loss to the
holder, he must compensate the holder for such
loss.

Liability of banker for
neﬁh’gently dealing with
bill presented for payment.

CHAPTER VI.
: Or PAYMENT AND INTEREST.
82.

To whom
should be made.

Subject to the provisions of section 86,
clause (c), payment of the
amount due on a pro-
missory note, bill of
exchange or cheque must, in order to discharge
the maker or acceptor, be made to the holder of
the instrument.

payment

'83. When interest at a specified rate is ex-
pressly made payable on
a promissory note or bill
' of exchange, interest
- shall be calculated at the rate specified, on the

Interest when rate speoi-
fied.

~ amount and from the date of the instrument,
~ until tender or realization of the amount due:

" thereon, or until such date after the institution
of a suit to recover such amount as the Court

~84. When no rate of interest is specified in

! the instrument, interest
on the amount thereof
. shall, except in cases
for by the Code of Civil Procedure,
, be calculated ab the rate of six per
from the date at which the
- been paid by the party

. when no rate

51 : - .

i izati f the amount
d, until tender or realization o 210!
gllgrtgfer,eon or until such date after thfhlnétltu;
tion of a suit to recover such amount as the Lour

directs. " A
Txplanation.—When the party ¢ 3
indor}s,er of an instrument dishonoured by ;On-p:g
ment, he is liable to pay interest only from the
+ime that he receives notice of the dishonour.

5 rson liable to pay, and called upon
Sain by tl?e 51'1’older thereof to
pay, the amount due on
a promissory note, bill of
exchange or cheque 1S
before payment entitled to have it §hown, and is
on payment entitled to have it delivered up, to
him, or, if the instrument is lost or cannot be
produced, to be indemnified against any further
claim thereon against him.

Delivery of instrument
on payment, or indemnity
in case of loss.

CHAPTER VII.

Or DISCHARGE FROM LiaBILITY ON NoTES, BILLS
AND CHEQUES. g

86.
Discharge from liability,

The maker, acceptor or indorser respec-
. tively of anegotiable in-
strument is discharged
from liability thereon—

(@) to a holder thereof who cancels such ac-
ceptor’s or indorser’s
name with intent to dis-
charge him, and to all parties claiming under
such holder,

(b) to a holder thereof who otherwise dis-
charges such maker,
acceptor or.indorser, and
to all parties deriving title under such holder
after notice of such discharge ;

(c) to all parties thereto, if the instrument is

e g payable to bearer, or has

Yle s been indorsed in blank,

and such maker, acceptor or indorser makes pay-
ment in due course of the amount due thereon.

87. TIf the holder of a bill of exchange allows
the drawee more than
twenty-four hours to
consider whether he will -
” | accept the same, all pre-
vious parties not consenting to such allowance

;ﬁdglrx'ereby discharged from» Liability to such

by cancellation,

by release,

Discharge by allowing
drawee more than twenty-
four hours to accept.

88.  When the holder of a cheque fails to pre-

‘When cheque not duly pn i fon Paymment, fand
presented and drawer dam- th? drawer bhereof sus-
aged thereby. tains loss or damage

- (=}
from such failure, he is
to the holder,

89. Where a cheque payable to ordef, pur-
Cheque payable to order.  POTES t0 be indorsed by

. or on behalf of th
the dr : e payee
it a,?veg 18 discharged by Payment in due

discharged from liability

90. If the holder of a bill of exchange acqui-

esces in a conditional ac-
ceptance, or one limited
to part of the sum men.

¢ : " tioned in . i
yvluch substitutes g dif rent p]ac:hzr‘t?t‘élé fz;

Parties not co i
discharged by co:;ietl;f)m
or limited acceptance,
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payment, or which, where the drawers are mnot
partners is not signed by all_the drawees, all
previous parties whose consent is not obtained to
such acceptance are discharged as against the
holder and those claiming under him,

91. Save as provided in sections 20, 53, 90
and 120, any material
alteration of a negotiable
instrument renders the
same void as against any one who is a party
thereto at the time of making such alteration and
does not consent thereto, unless it was made in
order to carry out the common intention of the
original parties; :

Effect of material altera-
tiow

! and any such alteration if made by an indorsee,
discharges his indorser
from all liability to him
in respect of the consideration thereof.

The provisions of this section are subject to
those of sections 20, 53, 90 and 120.

Alteration by endorsee.

92. An acceptor or indorser of a negotiable
Ao o instrument is bound by
bougaex.{)o:;'ith::an&?n;;? his acceptance =~or 1n-
e lbaration® dorsement notwithstand-
ing any previous alteration

of the instrument.

93. Where a promissory note, hill of exchange

4 or cheque has been mate-

Eaymen o instrument  yially altered, but does

3;1)‘:,;,;;_ = 3 not appear to have been
so altered,

or where a cheque is presented for payment
which does not at the time of presentation appear
to be crossed or to have had a crossing which has
been obliterated,

payment thereof by a person or banker liable
to pay and paying: the same according to. the
apparent tenor thereof at the time of payment
and otherwise in due course, shall discharge such
person or banker from all liability thereon, and
such payment shall not be questioned by reason
of the instrument having been altered, or the
cheque crossed.

—_—

CHAPTER VIIL.
Or Notice oF DISHONOUER. -

94, A bill of exchange is said to be dishon-
oured by mnon-accept-
ance when the drawee,
: or one of several drawees
not being partners, makes default in acceptance
upon being duly required to accept the bill.

Where the drawee is incompetent to contract
the bill may be treated as dishonoured.

95. A promissory. note, bill of exchange or
cheque is said to be dis-
honoured by . non-pay-
ment when the maker of
the note, acceptor of the bill, or drawee of the
cheque makes default in payment upon being
duly required to pay the same.

g6. When a promissory note, bill of exchange
or cheque is dishonoured
by non-acceptance or
non-payment, the holder
thereof, or some party thereto who remains liable

Dishonour by mnon-ac-
ceptance. '

Dishonoured by non-pay-
ment.

By and to whom notice
should be given.

thereon, must give notice that the instrument g
has been so dishonoured to all other parties whom i
the holder seeks to make severally liable thereon, '
and to some one of several parties whom he seeks
to make jointly liable thereon.

Sy AT

_Nothing in this section renders it necessary to
give notice tothe maker of the dishonoured
promissory note, or the drawee or acceptor of
the dishonoured bill of exchange or cheque.

97. Notice of dishonour may be given to
a duly authorised agent,
of the person to whom it
is required to be given,
or, where he has died, to his legal representative,
or, where he has been declared an insolvent, to
his assignee ; may be oral or written; may, if
written, be sent by post; and may be in any form ;
but it must inform the party to whom it is given,
either in express terms or by reasonable intend-
ment, that the instrument has been dishonoured,
and in what way, and that he will be held liable
thereon ; and it must be given within a reasonable
time after dishonour, at the place of business, or
(in case such party has no place of business) at

the residence: of the party for whom it is
intended.

Mode in which notice
may be given.

If the notice is sent by post and miscarries, such

. miscarriage does not render the notice invalid.

98. Any party receiving notice of dishonour

Party recciving must must, in order to render
transmit mnotice of dis- amy prior party liable to
honour. himself, transmit it to
such party within a reasonable time, unless such
party otherwise receives due notice as provided
by section 96.

99. When the instrument is deposited with
. an agent for present-
ment, the agent is en-
titled to the same time to give notice to his
principal as if he were the holder giving notice of
dishonour, and the principal is entitled to a fur-
ther like period to give notice of dishonour.

Agent for presentment.

100. When the party to whom notice of dis-
honour is despatched is =
dead, but the party de- 5
spatching the notice 1s
ignorant of his death, the notice is sufficient.

101. No noticeof dis- P
honour is necessary—

‘When party to whom
notice given is dead.

‘When notice of dishonour
ig nnnecessary.

(¢) when it is dispensed with by the party
entitled thereto;

(b) in order to charge the drawer, when he has
countermanded payment ;

(c) when the party charged could not suffer
damage for want of notice ;

(d) when the party entitled to notice cannot
after due search be found; or the party hound
to give notice is, for any other reason, unable
without any fault of his own to give it ;

(¢) to charge the drawers, when the acceptor
i8 also a drawer; ey
(f) in the case of a promissory note whi
not negotiable ; ! ;

(9) when the party entitled to n
the facts, promises unconditiona
amount due on the instrument.




CHAPTER IX.
Or NoTING AND PROTEST.

102. When a promissory note or bill of ex-

change has been dis-
honoured by non-accept-
ance or non-payment,
the holder may cause such dishonour to be noted
by a notary public upon the instrument, or upon
a paper attached thereto, or partly upon each.
Such note must be made within a reasonable
time after dishonour, and must specify the date of
dishonour, the reason, if any, assigned for such
dishonour, or, if the instrument has not been ex-
pressly dishonoured, the reason why the holder
treats it os dishonoured, and the notary’s charges.
' 103. When a promissory note or bill of ex-
P iteal change has been dishon-
: oured by non-acceptance
or non-payment, the holder may, within a reason-
able time, cause such dishonour to be noted
and certified by a notary public. Such certifi-
cate is called a protest, and in a suit upon the
instrument, on proof of the protest, the Court
shall presume the fact of dishonour, unless and
until such fact is disproved.

When the acceptor of a bill of exchange has
[Brolest for better mecurity. become insolvent, or_his

X Noting,

impeached, before the maturity of the bill, the
holder may, within a reasonable time, cause a
notary public to demand hetter security of the

~ acceptor, and on its being refused may, within a
- reasonable time, cause such facts to be noted
and certified as aforesaid. Such certificate is
called a protest for better security.

104. A protest under
section 103 must- con-
tain—

(«) either the instrument itself, or a literal
transeript of the instrument and of everything
written or printed thereupon ;

(b) the name of the person for whom and
against whom the instrument has been protested ;

(c) a statement that payment or acceptance, or
E " better security, as the case may be, has been de-
B manded of such person by the notary public ; the
: terms of his auswer, if any, or a statement that he
gave no answer, or that he could not be found ;

. (d) when the note or bill has been dishonoured,
the place and time of dishonour, and when better
security has been refused, the place and time of
refusal ;

g (e) the subscription of the notary public mak-

~_ ing the protest ;

~ (f) in the event of an acceptance for honour or
~of a payment for honour, the name of the person

by whom, of the person for whom, and the manner

mn hé:h, B(llloh acceptance or payment was offered

A ected.

"~ When a promlils::ry note 011.1-25111 of ex-
B %) c ¢ is required by law to
Rabotirotert S Sy prgotest;ed(,1 notice '{)f such

must be given instead of notice of dis-
' the same manner and subject to the
lons ; but the notice may be given by
ic who makes the protest.

Contents of protest.

credit has been publicly .
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which are dishonoured by non-acceptance, may,

without further presentment to the drawee, be
rotested for non-payment, 1n the place specified
or payment, unless paid before or at maturity.

e

CHAPTER X.
Or REASONABLE TIME.

107. In determining what is a reasonable time
for presentment for ac-
ceptance or payment, for

iving notice of dishonour and for noting, regard
shall be had to the nature of the instrument and

Reasonable time.

instruments ; and in calculating such time, public
holidays shall be excluded.

108. Presentment is made within a reasonable

Reasonable time for pre-  time, within the meaning'
sentment. of sections 65,. 77 and 78,
if it is made on the business day next after that
on which the holder received the instrument
referred to, or when there is no more delay than
is occasioned by the residence of the parties to
the instrument in different places.

Iltustration.

A draws on B, resident at Calcutia, a bill of ex-
change in favour of C payable at sight, and sends it
to C at Benares. C, the day after he receives it,
indorses it to D, and despatches it to D at Calcutta.
D, the day after he receives the bill, presents it for
payment. The delay which has taken place in
presenting the bill is not unreasonable.

109. If theholder and the party to whom no-
tice of dishonour is given
carry on business or live
(as the case may be) in
different places, such notice is given within a
reasonable time if,it is despatched by the next
post or on the day next after the day of dishon-
our.

Reasonablo time of giving
notice of dishonour.

If the said parties carry on business or live in
the same place, such notice is given within a rea-
sonable time if it is despatched in time to reach

« dishonour.

110. A party receiving notice of dishonour,

Reasonable time for Who seeks to enforce his

gzgsmxttmg such wo- right against a prior party,

- : transmits the notice within

a reasonable time if he transmits it within the

same time after its receipt as he would have had
to give notice if he had been the holder.

CHAPTER XT.
OF " ACCEPTANCE AND PAYMENT For Hoxour. -

e tante ok mouE 1o prote;ted fornon-accept-
.. ance or for better securit
%ny personay, with the consent of the holdesrl‘i
hy writing on the hill, accept the same for the
onour of any party thereto.

112.  Where the acceptance doesnot express

Acceptance not speci- for whose honour it is made,

fyi 1
igg;ﬁ:ae .whose honour  itshallbe deemed to be made

1}13 An acceptor for honour binds himself to
hon;;‘;fhty of acceptor for :1]11 parties subsequent to
S e the party for whose

hongarihe accepts to pay the amount of the bill

Ko

the usual course of dealing with respect to similar-

its destination on the day next after the day of

111 When a bill of exchange has been noted '

T

- for the honour of the drawer.



of exchange between the two places ;
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if the drawee donot ; and such party and-all prior
pariies are liable in their respective capacities to
compensate the acceptor for honour for all loss or
damage sustained by him in consequence of such
acceptance.

But an acceptor for honour is not liable to the
holder of the bill unless it is presented, or (in case
the address given by such acceptor on the bill is
a place other than the place where the bill is
made payable) forwarded for presentment, not
later than the day nextafter the day of its matu-
rity.

114. An acceptor for honour cannot be charg-
When acceptor for hon- ed unless the bill has ab
our may be charged. itsmaturity been present-
ed to the drawee for payment and has been dis-

honoured by him, and noted or protested for such
dishonour.

115.

" Payment for honour.

When a bill of exchange has been noted
or protested for non-pay-
ment, any person may
pay the same for the honour of any party liable to
pay the same, provided that the person so paying
has previously declared before a notary public
the party for whose honour he pays, and that such
declaration has been recorded by such notary
public.

116.

Right of payer for honour.

Any person so paying is entitled to all the
rights, in respect of the
bill, of the holder at the
time of such payment, and may recover from the
party for whose honour he pays all sums so paid
with interest thereon and with all expenses pro-
perly incurred in making such payment.

CHAPTER XII.
Or COMPENSATION.

-117. The compensation payable in case of dis-
* Rules as to compensa- honour of a promissory note,
tion. bill of exchange or cheque,
‘by any party liable to the holder or any indorsee,
shall (except in cases provided for by the Code of
.Civil Procedure, section 532) be determined by
the following rules :—

(¢) The holder is entitled to the amount due
upon the instrument, together with the expenses
properly incurred in presenting, noting and pro-
testing it ;

(b)) When the person charged resides at a
place different from thatat which the instrument
was payable, the holder is entitled toreceive such
sum ab the current rate of exchange between the
two places ;

(¢) Anindorser who, being liable, has paid
the amount due on the same is entitled to the
amount so paid with interest at six per centum
per annum from the date of payment until tender
or realization thereof, together with_all expenses
caused by the dishonour and payment ;

(d) When the person charged and such in-
dorser reside ab different places, the indorser is
entitled to receive such sum at the current rate

(¢) The party entitled to compensation may
draw a bill upon the party liable to compensate
him, payable at sight or on demand, for the

amount due to him together with all expenses IO~ [alf
perly incurred by him. Such bill must beaccom- ;
panied by the imstrument dishonoured and the
protest thereof (if any). If such hill is dis-
honoured, the party dishonouring.the same is
liable to make compensation thereof in the same
manner as in the case of the original bill.

CHAPTER XIII..
Or CrossEp CHEQUES.

118. Where a cheque bears across its face an
addition of the words “and
company’’ or any abbre-
viation thereof, hetween
two parallel transverse lines, or of two parallel
transverse lines simply, either with or without
the words “ not negotiable”, that addition shall
be deemed a crossing, and the cheque shall be
deemed to be crossed generally.

Cheque crossed gener-
ally.

119. Where a cheque bears across its face an
~ addition of the name of
ciaCd;cque crossed  spe- o hanker, either with or

' without the words ¢ not
negotiable,” that addition shall be deemed a
crossing, and the cheque shall be deemed to be
.crossed specially, and to be crossed to that banker.

120. Where a cheque is uncrossed, the holder
may cross it generally or

Crossing after issue. .
& specially.

Where a cheque is crossed generally, the holder
may cross it specially.

Where a cheque is crossed generally or spe-
cially, the holder may add the words “not nego-
tiable.””

Where a cheque is crossed specially, the banker
to whom it is crossed may again cross it specially
to another banker, his agent, for collection.

121. Wherea cheque is crossed generally, the

Payment of cheque banker on whom 1t 1S
crossed generally. drawn shall not pay it
otherwise than to a banker.

‘Where a cheque is crossed specially, the banker

Payment  of cheque on whom itisdrawn shall
crossed specially. not pay it otherwise thau
to the banker to whom it is crossed, or his agens
for collection.

122. Where a cheque is crossed specially to

Payment of  cheque INOT® than one banker,
crossed specially more than  except when crossed to A
ULt an agent for the purpose
of collection, the banker on whom it is drawn
shall refuse payment thereof.

123. Where the banker on whom a crossed

Payment in due course of cheque is drawn ha_s paid
crossed cheque, the same in due course,
the banker paying the cheque, and (in case such
cheque has come to the hands of the payee) the
drawer thereof, shall respectively be entitled te
the same rights, and be placed in the same posi-
tion in all respects, as they would respectively be
entitled to and placed in'if the amount of the
cheque had been paid to and received by the
owner thereof. ‘5‘

124. Any banker p

~ Payment of crossed
cheque out of due course.

aying a cheque
generally otherwi
to a banker.
crossed
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wise than to the banker to whom the same is cross-
ed, or his agent for collection, being a banker, shall
be liable to the true owner of the cheque for any
loss he may sustain owing to the cheque having
been: so paid.

125. A person taking a cheque crossed gene-
rally or specially, bear-
ing in either case the
words “ not negotiable,”
shall not have, and shall not be capable of giving
a better title to the cheque than that which the
person from whom he took it had.

Chequé bearing ““not
negotiable.”

But a banker who has in good faith and without
negligence received payment from a customer of
a cheque crossed generally or specially to himself
shall not, in case the title to the cheque proves
defective, incur any liability to the true owner of
the cheque by reason only of having received
such payment.

CHAPTER XIV.
Or ForEeieN BiLLs.

126. Foreign bills of exchange may be drawn

Set of bills in parts, each part being
A numbered and containing
a provision that it shall continue payable only so
long as the others remain unpaid. All the parts
together make a set; but the whole set consti-
tutes only ome bill, and is extinguished when
one of the parts,if a separate bill, would be
extinguished.

Fizception.—When a person accepts or indorses
different parts of the bill in favour of different
persons, he is liable on each part as if it were a
.geparate bill.

127. As between holders in due course of
different parts of the
same set, he who first
acquired title to his part
is entitled to the other parts and the money re-
presented by the bill.

Holder of first acquired
part entitled to all.

128. Where a drawee in case of need is named
in a foreign bill of ex-
change, the bill is not
i dishonoured until dishonoured by such drawee.

129. Foreign bills of exchange must be pro-
P10 bant ot forein billa tested for dishonour when

- Drawee in case of need.

" by the law of the place where they are drawan.

CHAPTER XV.
Or INTERNATIONAL LAW. 3

1380. In the absence of a contract to the con-
. ... trary, the liability of the
oresming. é:)!::};lhg ;naker or drawer of a

§ foreims instry.” foreign promissory note,
2:;,' D bill  of oxchanye or
. cheque is regulated in all

tial matters by the law of the place where
~made the instrument, and the respective
1 ilities of the acceptor and indorser by the law
;lth lace where the instrument is-made pay-

Law
a)

TR Tllustrations.
age was drawn by A in Californis,
terest is 25 per cent, and accept-
‘ashington, where the rate of
bill is endorsed in Bri-

such protest is required .

5 qponre " An action on the

qinst B in British India,.t H(i is
the rate of 6 per cent ounly;
i A I:;s liable to pay

bill is brought ag
liable to pay interes
but if AP is charged as drawer,
interest at the rate of 25 per cent.

"omissor bill of ex-
181. Where a promissory note, 7
] : change or cheque 18 made

Law of place of payment payable in o dl'EOl‘(?th
EoTErmaGNogEY place from that in which
it is made or indorsed, the law of the place where
it is made payable determines what constitutes
dishonour and what notice of dishonour 18
sufficient.

Tllustration.

A bill of exchange drawn and indorsed in British c
India, but accepted payable in France, is dishonoured.
The indorsee causes it to be protested for such dis-
honour, and gives notice thercof in accordance with
the law of France, though not in accordance with
the rules herein contained in respect of bills which
are not foreign. The notice is sufficient.

182. If a negotiable instrument i made,
drawn, accepted or in-
{m}tr;q:?"]t I;g?fcimf‘ci; dorsed out of British In-
LOL e e dia, but in accordance
accordance with its law. e e law. of! British
India, the circumstance that any agreement evi-
denced by such instrument is invalid according to
the law of the country wherein it was entered into,
does not invalidate any subsequent acceptance or
endorsement made thereon in British India, -

133. The law of any foreign country regard-
ing promissory  motes,
bills of exchange and
cheques shall be pre-
sumed to be the same as that of British India,
unless and until the contrary is proved.

Presumption as to foreign
law.

SCHEDULE.

() StaTuTES.
Year and : Extent
chapter. Litle: of :egg:l.

9 W, IIL c. 17.| An Act for the better pay-| The whole.
ment of Inland Bills of Ex-
change.

3 &4 Anng, c. 8.| An Act for giving like remedy| The whole.
. upon’ promissory notes as is|
now used upon Bills of Ex-|
change, aud for the hetter|
E:ayment of Inland Bills of

xchange.

(b) Acrs or THE GOVERNOR GENERAL IN Counorr,.

Extent

No, and year, Title.
of repeal.

VIof 1840 ..|An Act for the amendment
of the law cnnceruingm:llxle Gsiole
negotiation of Bills of Ex-|
Acluxlgo.
| An Act to amond in certain| Sections 1]
respects the Commerciall ;
e of British India Wit
& 1372“’5 Local Extent Act,|The - first

schedule
so far as
relates to
Act VI of
1840 and
Act V of
1866, sec-
tions 1],
12 and 13.

V of 1866

XV of 1874

D. FITZPATRICK
:  Secy. to the Gouvt, of Indig,
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The following further Report of a Select Committee, together with the Bill as settled by them, was,
Presented to the Council of the Governor General of India for the purpose of making Laws and Regu-
lations on the 19th of February, 1879 :— | ;

WE, the undersigned Members of the Select Committee to which the Bill to define and amend the

; : law relating to the Transfer of -

From Secretary to Chief Commissioner, Assam, No. 532, dated 16th March, 187S. Proppl'by A refgl'red, have
» Acting Under Secretary to Government, Bombay, No. 3583, dated 18th Juno considered the Bill and the

1878, and enclosures. . d in the margin
Extract from a Memorandum by Pandit Srikishen, Pleader, Judicial Commissioner’s PADESNOLS gt

Court, Oudh. and have the honour to present
Third Note by the Hon’ble Whitley Stokes, dated 20th July, 1878. this further report. ;
From Secretary to Chicf Commissioner, Mysore, No. 2705-3 J, dated 9th July 1878, e 3

and enclosure. 2. The pl'lllclpal objec-

Officiating Secretary to Chicf Commissioner, Central Provi No. 3519-168 . 7 i
» g ionor, Central Provinces, No. 35 2
\ dated 24th August, 187, and enclosure, ) > tions taken to this Bill in its

S teltnber% 1\278, and enclosures. 10 e a whole, it is heterogeneous,
sy wecretary to Government, North-Western Provinces and Oudh, No. 6S7A, date( bl
11th September 1878, 3 % and, secondly, that certain

»»  Junior Secretary to Chicf Commissioner, British Burma, No. 1438-64, dated 28th  parts of it are neither neces- .

September, 1878, and enclosures. sary nor expediont. Itissaid,
»»  necretary to Government, North-Western Provinces and Oudh, No. 721 A, dated for instance, that though the

Si’;h October, 1878, and enclosure. J Bill deals ]
» Hon'’ble H. S. Cunningham, dated 5th November, 1878, and enclosure. bulk of the Bi eals with,

» Secretary to Government, Punjib, No. 3925, dated 2lst November, 1878, and  transfer of property anter vivos -

enclosures. £ ties, 1t also treats,
Endorsement by Government of Bengal, No. 4556, dated 29th November, 1878, and py g OR/DOTIES, L 2

enclosures, ' B Saa > 291% AE 4 sections 82, 83, 9f Con_dld
Fourth Note hy.the Hon’ble Whitley Stokes, dated 9th January, 1879. tions in Wills, and, in section.

Forms of instruments taken from a Bengili hook of forms received from Mr. O’Kinealy. 199  of Succession to a de-
b J

. ceased person. It is said,
again, that the chapters dealing respectively with the rights and liabilities of owners of limited interests
and with property held by several persons, belong rather to the subject of the enjoyment, than to that
of the transfer, of property. It is urged that settlements (in the conveyancer’s sense of the word) are
hardly ever made in India, that what are technically called Powers are almost unknown, and that the
chaptevs respectively dealing with those subjects are certainly not necessary and can hardly be said to
be expedient. 'We feel the force of these objections. In fact, we have always felt them. But we were
not responsible for the first draft of the Bill, whatever were its excellences or defects. The matters thus:
9b]cctcd to, together with others, such as Registration and Trusts, still more foreign to the proper sub-
ject of the Bill, are all dealt with by the draft prepared by the late Indian Law Commission, which was

sent out' in 1870 by the then Secretary of State with instructions to introduce a Bill founded upon -

it, revised by Sir A. Hobhouse and sent home by the Government of India in January, 1877, i. c., nearly;
six months before the Bill was introduced and referred to a Select Committee. The great deference
due to the Law Commission and to Sir A. Hobhouse has hitherto prevented us from dealing freely with
tho Bill. Until the opinions of tho Local Governments and the results of local experience had been ob-
tained, for us to have altered it would have been to set our individual views against those of the ablel
and learned men who were answerable for the Bill as introduced. But now that the opinions and results.
above referred to have been obtained, we see that, if the Bill is to go on at all, it must be strictly con-
fined to the subject of transfer of property by act of parties, that is to say, by contract or gift.

3. We have therefore omitted chapters VII to XII, both inclusive.

7
4. We cannot maintain that they are in accordance with one of the canons laid down in our last
report, namely, that no additions should be made to the existing law ¢ which are not either necessary
or clearly expedient.” The chapters dealing respectively with settlements, the rights and lLiabilities
of owners of limited interests, and property held by several persons, are, moreover, very incomplete ;.
and, as Natives are excluded from chapter IX, it would apply to a very limited class of persons.
Chapter XTI (of Powers) would also be of little use. We believe that among Natives powers are almost
unknown. So far as we are aware, the only reported cases in which anything like a power was_given
by a Native are in 2 Cale. 474, and N.-W. P. (1869) Part IT, p. 6, in each of which cases a Hind( be-
queathed land to his wife and expressly empowered her to alienate it, and in 5 Beng. 181, where a Hind(
testator empowered his sister to appoint a trustee of a religious endowment. Moreover, powers may
be created by will, and are, as often as not, exerciseable by will. The subject therefoye does not pro-
perly fall within a measure treating of the transfer of property, that is, as lawyers generally understand
the expression, the conveyance of property from one living person to another. '
5. As the Bill is, so far as it deals with immoveable property and debts, only a partial measure,
we have made the preamble run thus :—Whereas it is expedient to define and ameuc}l certain parts of
the law relating to the transfer of property by act of parties.’” Compare the preamble to the In
Contract Act, [X of 1872. : :

Cuarrer I.—Prelominary.

6. Ingection 2 we have expressly saved all transfers by operation of law. (e. g., in
insolvency, forfeiture, sale in execution of a decree), with which the Bill is not intended to deal.
vi—16 e : R S

‘

s Officiating Undor Sceretary to Government, Bengal, No. 3678, dated Gth Sep-  second form are, first, that, as®

L
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the definitions of ¢ grantor, grantee,”” and

7. In section 3 we have omitted, a5 unnecessary, Chapters ITI, IV, V. 3 VI of this Act shall

£« 23] ] ({3
. “grant ;> and, for the last paragraph, we have said :
be taken as pa-;'t of the Indian Contm,ct Act, 1872.”

Cuaprer I1.—Of Assurances of Iminoveable Property.
8. This chapter should, we think, be enfitled ¢ Of Transfers of Immoveable Property,” as ib rqlatef
t0 all transfers of such property, whether or not an assurance is employed. We have omitted section o
and the schedule to which it relates : they do not fitly form part of a Bill dealing with substantive lzm".
Moreover, English experience shews that statutory forms of conveyances are rarely used, and they are
dangerous, as tempting unskilled persons to try and be their own conveyancers.

9. Section 6 applies to transfers of immoveable property made by assurance; bub ib obviously
ought to apply also to oral transfers of such property. We have therefore re-drawn it. 1

10. In section 7 we have provided for the case,of a Sebdit, which has twice come before the
o Judicial Committee. (See 14 Beng. 450, and I. L. R. 2. Calc. 541).

- 11. Asrents and profits of land are “immoveable property,” we have, after this section, inserted
section 1 of Act XTI of 1855 :—

. ““No person shall be chargeable with any rents or profits of any immoveable property which he has
| _in good faith paid or delivered to any person of whom he in good faith held the same, notwithstanding
it may afterwards appear that the person to whom such payment or delivery was made had no right to
receive such rents or profits.”

This section now applies only to cases to which the English law is applicable ; but there seems no
reason why so equitable and useful a rule should not be extended to every one in India.

12. Section 8 of Bill No. III applies not only to cases where land has passed nter vivos by act
of parties, but also to cases in which 16 has been transferred by operation of law. It therefore seems
beyond the scope of the Bill. .

R R T B TN

13. The Bill is silent as to the doctrine of lis pendens, which has in about a dozen reported cases
¢ been applied to Native purchasers and mortgagees (see 11 Bom. 24, 29, 30, 139 ; 8 Beng. 474; 1
O’Kin. 303, 309 ; 10 W. R. 469 ; Sev. 808, 95I). We have inserted the following :—

€10. During the active prosecution in any Court having authority in British India or established
beyond the limits of British India by the Governor General in Council, of a suit in which the right to
~  any immoveable property is directly and specifically in question, the property cannot be transferred by
any‘_i paa'lt;y to El}e suit so as to affect the rights of any other party thereto under any decree or order
made therein. : ;

T et N Dy e g

po 0 . 14. Section 9 of Bill No. III (as to the effect of payment by one person, of consideration for
' which a transfer is made to another) properly belongs to the Trusts Bill, and should, we think, be omit-
iy ted from the present measure.

Cuarrer II.—Sales of Fmmoveable Property.

. ~© 15. Inaccordance with a suggestion of Mr. Justice Cunning] h » ke
S g . M. gham we have prefixed to this chapter
a section founded on section 78 of the Contract Act; but we do not think witﬁ him that the seifi:;
shqq]d provide for part fiehvery, an expression which, in the sense in which it is used in the Contract Act,
- section 92, would be inappropriate as applied to land, nor do we consider that, in stating the time
’ af which delivery takes place, the effect of executing and delivering the assurance should be ignored.

B The éectiog referred to is as follows :—

y “Sale of imnlovea-ble property is effected by offer and acceptance of.
- Sale how effected. certain immoveable property for a price, or of a g;ice for certaingmmove-
able property.

together with payment of the price and delivery of Y i »
1er ery of the property, or with tender, part- t o
bs ,qr with an_agreement, express or implied, that the pl;ymint, or delivery, oI; bolzﬁ?s&l;l, bg_

. “Where there is; contract for th i A ; i
.~ Whe S tor the sale of immoveable property, the ‘ownership of the proport
to the b 1y Whel{ tl;e Evhole or part of the price, or when® the earnest, is lraja,id, or. ‘fhexf th{;_
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“If the parties agree, expressly or by implication, that the payment, or delivery, or both, shall be
postponed, the ownership passes as soon as the proposal for sale is accepted. ;

¢ Delivery of immoveable property takes places—

“(a) if the transfer is made by assurance—when the assurance is executed and delivered by the
seller, and (if its registration is required by law) registered :

¢ (p) if the transfer is not made by assurance, in the case of a reversion or other intangible thing—
when the parties consent to its delivery, and in the case of other immoveable property—when the buyer
becomes capable of exercising physical control over it and determines to exercise such control on his
own behalf or on behalf of the.person whom he represents.”

This will have the effect of settling a moot point of Hind law, namely, whether change of posses-

sion is necessary to complete a sale of land ; whether, in other words, the vendor must, at the time of

-sale, be in possession of the property sold (I. L. R. 1 Cale. 302: I. L. R. 1 Bomb. 502: N.-W. P. 1871,

. 2: contra 7 Bomb. A. C. J. 4: 10 Bomb. 491). This question is answered in the negative by the
Calcutta High Court and Mr. J. D. Mayne, a considerable authority on Hind law.

16. We have omitted clauses () and (%) of section 11 (now 12). The former is, as Mr. Jacob et
points out, provided for by the Contract Act, section 39; the latter by section 10 of the same Act. On
the other hand, we have restored clauses (¢) and (f) of Bill No. I modified as follows :—

“Till the ownership of the property passes to the buyer, the seller is entitled to the rents and
profits thereof. i

¢ When the ownership of the property has passed to‘the buyer, he must bear any loss arising from
the destruction, injury or deterioration of the property not caused by the seller, and he is entitled to
the benefit of any improvement in, or increase in value of, the property and to the rents and profits
thereof.”

The latter clause corresponds with the provision of the Contract Act, section 86, as to goods.
17. We have recast and abridged section 10 (now 18) as follows : —
Disclosures required from seller and buyer. ¢The following omissions are fraudulent :—

“ (@) an omission of the sellér of immoveable property to disclose to the buyer any defect therein
of which the seller is, and the buyer is not, aware, and which the buyer could not with ordinary care
discover : 3

“ (b) an omission of the buyer of immoveable property to disclose to the seller any fact as to the
nature or extent of the seller’s interest therein, of which the buyer is, and the selleris not, aware, and
which increases the value of such interest.”

This will attract section 17, clause (5), of the Contract Act, which declares that < frand’
includes “ any such omission as the law specially declares to be fraudulent.”

18. As the Bill is now strictly limited to transfers by act of parties, we have omitted section 18, 2
as to the procedure where the buyer becomes insolvent before completion. For the same reason we
have also omitted section 73, as to the procedure where, during the confinuance of a lease, the lessee
becomes insolvent.

19. Section 17 (now 18), as to joint purchases. We have added, as Mr. Field suggests: “In the :
absence of evidence as to the shares so advanced, such persons shall be presumed to be equally interest- o
ed in the property.” - :

Caarrer IV.—Of Exchanges.

20. As this chapter deals with moveable as well as immoveable property, we have placed if after
. the chapter on leases, and we have omitted the first paragraph of section 22, as the maiter seems suffi~
ciently provided for by Act IX of 1872, sections 64, 65, and Act I of 1867, sections 25, 37.

Cuarrer V.—Of Mortqages of Lvinoveable Property.

21. Section 27.—We fear that the abolition of equitable mortgages here proposed by the Law
Commissioners would inconvenience the mercantile community. We have thought it better to say thata
mortgage by deposit of title-deeds shall be deemed to create a charge on the property comprised therein
and to insert the necessary clause in section 68 (now 63). 4

92. We have provided, in’ accordance with a suggestion of Mr. Field, that in. the case J
asufructuary mortgage, the mortgagor may recover possession of the property, (1) where the mortg
is anthorized to pay himself from the rents and profits of the property the principal ##d inter
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v 7 - : . is authorized
- mortgage-money—when such principal and interest are so paid ; (2) where the ]xl:r(l)xleiﬁﬁgot;m (it _any)
to pay himself from such rents and profits the intevest of the mortgage-moncy—: deposits in such Court
of the mortgage expires and the mortgagor pays or tenders to the mortgagee, or ceP
as last aforesaid, the principal of the mortgage-money.”

e © 23. Section 29 (now 24).—We have here declared the duty of
means to protect his rights in the mortgaged property (Macph. 112).

a mortgagor to take all legal

b oVl that
24. Section 81 (now 27).—This provided only for voluntary waste. We have now pt ovided tha

the mortgagor is not liable for permissive waste.

125, Section 42 (now 39), clause (c).—We have added, in order to mect the case (l)lf pa'tnieri;ell::;:;
and saleable under-tenures, ¢ and any arrears of rent in default of payment of which the property
be summarily sold.” «

We have provided that a mortgagee in possession ought to do such repairs as he can pay for out
of the rents received after his interest is paid (see 9 W. R. 488). v

5 . S Snta
We have omitted clause (¢). The right which it gives is, as Mr. Ficld says, part of the morfgagee's
right to take possession, which, as a general rule, finds no place in the Bill.

Where sufficiont tender is made, the mortgagee in possession is thenceforth accountable ior’
all his receipts from the mortgaged property (9 N.-W. P. 1: Macph. 159—160). ‘We have provided or
this. g

. 26. Section 60 (now 57).—When a mortgagor obtains a decree in a rede'mptiou-snib and fails to
pay the amount due, we think the mortsagee should be entitled either to a foreclosure or a sale. 'We
have altered this section accordingly. -

27. Section 61 (now 58).—We have omitted the second paragraph and the schedule to which if
refers. It is hardly the function of a Bill codifying substantive law to give forms of decrees. They.
should, if necessary, be added to schedule IV of the Code of Civil Procedure.

CuarrEr VI.—Of Leases.

28. Section 70 (now 66).—We have substituted a section analogous to that ahove proposed as a
substitute for section 10.

29. Section 71 (now 65).—We have struck out clauses (c) and (7). The former is superfluous ; the
latter is provided for by the Contract Act, sections G4 and 78.

B Clause ({) now (j).—With reference to Couch, C. J.’s, decision in Kocgler v. Yule, 5 Beng. 401, 416,
we think this clause should run thus : “The lessee may use the property leased and its products (if any)
as a reasonable owner would use them, but he must not use the property for a purpose other than that
for which 1t was leased, or fell timber, open mines or quarries, or commit any other act which is destruc-
tive ot permanently injurious thereto.’”” We have added ““The prohibition in this clause does not apply
to mines which were open when the lease was granted.””—See 8 Chan. Div. 526. :

Clause (g) now (0).—We have insorted words in the proviso to show that the lessor’s transferee is
not entitled to arvears of rent due before the transfer. .

Clause (#) now (p).—We have made (in accordance with a suggestion of the Gevernment of tho

. North-Western Provinces) the second paragraph to run thus : “ Nothing in this clause shall be deemed

~ to authorize a tenant having a right of occupancy, the farmer of an estate in respect of which default

has been made in paying revenue, and the lessee of an estate under the management of a Court of
‘Wards, to assign his interest as such tenant, farmer or lessee.”

80. Section 76 (now 70).—We have completed the list of events on which a lease determines.
81.; We have redrawn the clause as to waiver of forfeiture and notice. It is now numbered 71, 72.

82, We have inserted-a section (74) as to the “effect of surrender and forfeiture of g lease, on sub-
essees.

.~ 83. We haye made some other comparatively unimportant omissions, additions and alterations in

rding and arrangement. We have added on the margins references to the reported decisions of the

- Indian Courts and the Judicial Committee, which justify the rules contained in the Bill. Tt will be seen

 that but few of these rules are devoid of this valuable support. The assertion that the Bill would intro-

‘duce a mass of new law into India must therefore be due to ignorance of the extent to which English

(under the name of justice, equity and good conscience) is actually administered to the Natives by

,glﬂ-lndmn ,09@1;3.. The object of the B11],_ like that of all our Codes, is to'strip our own law of

18 local and historical, and to mould the residue into a shape in which it would'be suitablo for:

population and could be easily administered by non-professional J udges. But the Bill will
rdly any new substantive law, and it will not (except in the case of the procedure relatin
displace any existing enactment. The rules, for instance, as to the re ation of landlor

V e local Acts, X. of 1859, XVIII of 1873, XIX of 1868 XXVIII of 1868,

69, and Madras Act VIIT of 1865, will all remain untouched. K

o —

o




34. To the body of local usages and contractual incidents which in India, as ir other count es,
exists as to the transter of land the tenderest care is shown by the Bill. Not only is local usage
expressly saved in sections (2,65 and 68, but the effect of section 1, clause (a), will be to maintain inta
the statutory force which the legislature has given to local usage in those two pays de coutwines the
Panjib and Oudh ; and throughout India all the many incidents of a mortgage or a lease, which arenot
inconsistent with the provisions of the Bill, will remain wholly unaffected. a &

36. Tho Bill and preliminary report of the Select Committee have been published: in English iy
the Presidency-towns, the Panjdb, the Central Provinces and British Burma. From the North-Western
Provinces no report of publication has been.received. Publication of the Bill and Report in the

. vernacular has been reported only by the Government of Bengal. We recommend that the Bill as now
altered be published in the Gazette of India and sent to the varvious Tocal Governments for opinion.
And we think that no further steps should be taken upon the Bill until it has been reported on bj the
new Indian Law Commission. gt

WHITLEY STOKES. .
i". R. COCKERELL.
Carcurra'; .
The 19th February 1579.

I concur in all the omissions and amendments made by the Committee and in their final recommend-
ation ; but I believe the Bill to be capable of further simplification, and regret to notice the almost
entire absence of illustrations. . :

T. H. THORNTON.

B

I have not had time to consider either the provisions of the Bill or the changes now made
thoroughly ; but I agree thab the chapters on Powers, Settlements, &c., should be omitted, and think
these omissions necessitate republication with a view to elicit fresh criticism to be laid before the new
Commission. : .

I would modify the new section 11 by requiring a written instrument in all cases where the valueof
the property sold is Rs. 100 or upwards. This will involve registration and get rid of the inconvenience
and anomaly which would arise from oral sales of valuable land with deferred possession and no regis=
tration. Subject to the above remarks, I approve of the additions now made t5 the Bill. a1

G. H. P. EVANS.

I concur in all the omissions, and agree that there should be a further publication.

G. C. PAUL. *

e e et e

I am opposed to the republication of this Bill at the present time. 1 believe that there is a
«deal still left in the Bill which it will be desirable to omit, as relating to matters on which le
is not called for ; and T think that there should be no further publication until the Law Commis
hayve reported on the measure. ' :

A. J. ARBUTHN(
I am inclined to think that there can be no harm in republishing the Bill i

(though I must say that I believe it admits of further improvement), inasmuch
will elicit public criticisms which may be of some use to the Law Commission,
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Or EXCHANGES.
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77. Right of party evicted from thing received in
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78. Rights and liabilities of parties.

79. Ixchange of money.
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OF TRANSFERS OF DEBTS. ¢

80. Transfer of debts.

81. Notice to be in writing signed.
82. Debtor to give effect to transfer.
83. Liability of transferee of debt.
84. Mortgaged debt.

85. Saving of negotiable instruments.

CHAPTER VIII. ; "
O F API‘ORTION MENT.
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ScrepunE—Repeal of Enactments.

No. III.

A Bill to amend the law velating to the
Transfer of Property by act of Parties.

WhHEREAs it is expodient to define and i

amend certain parts of
. the law relating to the

transfer of property by act of parties; It is
hereby enacted as follows :—

Preamble.

CHAPTER I.
PRELIMINARY.
1. This Act may be called “The Transfer

 Short title. (1)f879 :,13 roperty  Act,

!

It extends to the
whole of British India;
4 And it shall come
Commencement, into force on the first

day of January 1880.

Extent.

2. , On and from that day the enactments
specified in the sche-
dule hereto annexed
shall be repealed to the extent mentioned
in the third column thereof. But nothing
herein contained shall be deemed to affect—

Repeal of Acts.

Saving  of certain hereby expressly re-
Acts, incidents, rights, pealed :
Liabilities, &e. (b) anyincidents of

any contract which aré not inconsistent |

with the provisions of this Act:

(c) any right or liability acquired or in-
curred before this Act comes into force, or
any remedy in respect of any such right or

Nliability : .

(d) the right to anything affixed to the
soil hy the lessee under any lease granted
before this Act comes into force :

(¢) any right of pre-emption acquired
after this Act comes into force :

3. Tn this Act, unless there be some- Bil I.fs: 2
thing repugnant in the Reporb.,:: 2:
subject or context— .
“ assurance” means any non-testament- Aclt II} obi 1877,
e o o ary instrument which 1% ¢k (9
Sy purports or operates to
create, transfer, or otherwise dispose of,
whether in prosent or in fnture, any right, : eV
title or interest, whether vested or contin- - &
gent, to or in immoveable property : »
“registered’” means registered in British 12
India under the law

|
i -
| Interpretation-clause,
|

|

*‘registored.” for the time being in
force regulating the
registration of documents : <

“attached to the earth’’ means— k
(«) imbedded in the
earth, as in the case of
walls : :
(b) permanently resting upon it, as in the See ss. 18, 44, cl
case of buildings ; or a5 ! (s}, 6L, '
(¢) attached to what is so imbedded or so
rests, as by means of nails, bolts, screws,
cement, solder or other permanent fastening.

4. Chapters ITI, IV, V and VI of this

Chapters 11T, Iv, v Act shall be construed
and VYto be partof Act  as one with the Indian
IXpEloie: Contract Act, 1872.

CHAPTER II.
Or TRANSFERS OF TMMOVEABLE PROPERTY.
5. LEvery person competent to contrach
Persons competent to 104y make a transfer of
muke transfers of im- immoyeable property :
moveable property. but subject to the law «
for the time being in force as to the circum-
stances and extent in and to which he may
dispose of such property. ool
6. Unless adifferentintentio I d.
or necessarily 1

“attached to the earth.”

Bill, s, 4
T

Operation of trans-
fer.

4
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*'N-ézv-]?-‘#s"o’l’-f-’gah Such incidents include .(where the pro-

| {trees ‘everything Perty is land) the easements annexed thergfo,

| gmowmn  on it the mines and minerals thereunder and the

arley, N. 8. 259. standing trees, and all other products of the
r soil,

and (where the property is machinery at- l
tached to the earth (the moveable parts
thereof,

B S 5 2 7 T

; and (where the property is a housc) the
| easements annexed thereto and ifs locks,
i keys, bars, doors, windows, pankhas, lmlf-l
% doors, mats and blinds. * P

1 9 Moo. I. A. 303. 7. 'The transferor of immoveable property

Title which transferor 5
of immoveable property a title thereto better

3

3 : . cangive. than his own, and
; where he has only a restricted power of
i alienating the property, he cannot give to |
g another a title thereto valid as against third
parties, except upon an alienation within
the restriction :

Provided that where the transferor is ()
Protection to innacent  the manager of the pro-
transferees for value. perty of a minor, an
undivided family, or an endowed temple, ()
a sonless Hindu widow in. possession of her
deceased husband’s property, or (¢) a trustee,
benémid4r or other ostensible owner, the
transferee’s title shall not be impeached if
the transfer has been made for a consider-
3 Mad. 294 : ation and the transferee has acted in good
ez dier faith and used due care and diligence to
& ascertain that the transferor had power to
make the transfer.

2-Mm.1. 407 :

o

T

"Act XT of 1855, s. 1. 8, No person shall be chargeable with any

Rent bond fidepaid to  Tents or profits of any
holder under defective immoveable property
title, which he has in good
faith paid or delivered to any person of
whom he in good faith held the same, not-
" , withstanding it may afterwards appear that
> the person to whom such payment or deli-
very was made had no right to receive such
rents or profits.

9. Where undivided immoveable proper-
tiy is held in possession
by co-owuers and one
of them transfers his
share or any interest therein, the transferee
takes the share or interest subject to the
. right of the other co-owners fo enforce a
partition of the property; and when such
artition is effected, the right of the trans-
eree as such, in the absence of a contract to
B the contrary by the co-owners, extends only
. to the share allotted to himself or to his
~ transferor. g
10. During theactive prosecution in any
o. Transfer of property Courthavingauthority
: pending  suit rell;ting in British India, or es-
. thereta, tablished beyond the
limits of British India by the Governor
General in Council, of a suit in which the
to any immoveable propertyis directly
é} Lb_gpemﬁcally in question, the property
annot be transferred by any party to the
to affect the rights of any other
~any decree. or order

Transfer of share of
237. undivided property.

| part-payment or carnest ; or with an agrec-

cannot give to another | .

03
CHAPTER IIL

OF SALES OF IMDOVEABLE PROPERTY.

g ef- Delivery not neces-

11. Sale of immoveable property 1 Sy i caa i

fected by offer and ac-  Hindus, 14 Beng.
cepmuce of certamn 307:1 ]%om. 5,t1!).
. Sffect o art-

immoveable property for a price, or of nEf;;:ylncnt,L PP,
price for certain immoveable property, %‘sr(ssl,{ 14».4 161: 15
together with payment of tlle.ﬂ}l)l'icc 1_1[11(1 in )I;lilullllﬂa(lﬂlll:t\v:
delivery of the property, or Wi enUCT; 1. fect of carnest, W.
J Ll R. 1864, 281: 1

‘Bom. 403.

Cf. Act IX of 1872,

Sale how eficcted.

ment, express or implied, that the payment,
or delivery, or both, shall be postponed. 70t povai
Where there is a contract for the sale of 1’03253207"‘\0@r T
immoveable property, the ownership of the pp o oo Slivery b

| property passes to the buyer when the whole " fore_payment, 10

or part of the price, or when the earnest, W.R.194
is paid, or when the property is delivered.

If the parties agree, expressly or by impli-
cation, that the payment, or delivery,or both,
shall be postponed, the ownership passes as
soon as the proposal for sale is accepted.

Delivery of immoveable property takes
place— 3

(@) if the transfer is made by assurance— 14 Beng. 307, 312 :

when the assurance is executed and delivered N:V-L: 1866, p. 87

DR 5 5 3 Consider 12 W, R

by the seller, and (if its registration isre- P, . ¢

quired by law) registered : as to delivery of as-
surance, W. R.
18G4, p. 222: 5
W. R, 248

Morley N. S. 338.
(b) if the transfer is not made by assur- Right to redeom, N.-

ance, in the case of a reversion or other -T.1868, p.376.

intangible thing—when the parties consent

to the delivery, and in the case of other

immoveable property—when the buyer be-

comes capable of exercising physical control

over it and determines to exercise such con-

trol on his own behalf, or on hehalf of the

person whom he represents.

12. In the absence of a contract to the Bill, s. 11:
contrary, thebuyer and Bill 1L, s. 11:
the seller of immove- feports s 14.
; able property respect-

ively have the rights, anlc)l a,}:-e gubjegt to

the liabilities, mentioned in the ten rules

next following, or such of them as are appli-

cable to the property sold :

(@). Theseller mustproduce to t]

e mus he buyer, Devs Gheliv. Jiva-
for examination, all documents of title relat- 7¢j Miundds, 2
ing to the property which are in his poSseeerm S S 2AR D
sion or power, and must inform the buyer

Rights and liabilities
of buyer and seller.

right to have goad
titlo shewn).

the seller is aware and which

. S affect;
seller’s power to fulfil his contract, atfg mihs?;
amswer to the best of his information all
;-;Ic:::nt (Juestlons pub to him by the buyer
i pect to the property or the title there-

(b).  Till the ownership of the : i
passes to the buyer, the s%ller is 2n£)i‘l';(l)£§rty e
the rents and profits thereof. 0

(c). When the ownersh;

of ‘ =
has ‘pasod {0 tho uyer, ks ey pLore A IXof 1g7s,

Bowm, 7St

loss arising fom the destry ear any _.s S0
) 1 g Bill, 11 (1),
decrease in value of the pro;e on, n];lti gaus :(11. i (f )

- R

of all facts not apparent thereon of which Ahstract of title, L

-



3 Bom. A. C.i7, 102 :

2 Hay 577,

~7

3 Bong. 0.C J. 79,
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by the seller, and he is entitled to the benefit
of any improvement in, or increase in value
of, the property, and to therents and profits
thereof.

(d). When the buyer has been let into
ossession of the property hefore payment of
the whole of the purchase-money, the seller
has a charge upon the property for the
amount of the purchase-money, or-any part
thereof, remaining unpaid, and for interest
on such amount or part ; but as soon as the
assurance, if any, is registered, such charge
shall cease except as against the buyer.

(¢). Unless the buyer has improperly de-
clined to accept delivery of the property, he
has, against the seller, a charge on the pro-
perty, to the extent of the seller’s interest
therein, for the amount of any purchase-
money properly paid by the buyer in antici-
pation of the delivery, and for interest on
the amount of such payment ; and, when the
buyer properly declines to accept the deli-
very, also for the earnest (if any) and for
his costs (if any) of a suit by himself or the
seller to compel specific performance of the
contract or to obtain a decree for its rescis-
sion.

(f)- When the buyer has been let into
beneficial possession of the property before
payment of the price, and the price is not
paid owing to defects in the seller’s title, the
buyer is not liable to pay for such possession.

(7). The seller must discharge all incum-
brances on the property existing at the date
of the contract. 'T'he buyer may retain, out
of the unpaid purchase-money, the amount of
suchincumbrances, and shall pay the amount

_so retained to the parties entitled thereto.

(%). On payment or tender of the amount
due in respect of the price, the seller is
bound to execute a proper assurance of the
property when the buyer tenders it to him
for execution at a proper time and place.

(©). On delivery of the property, the
buyer is entitled to all documents of title
ralating thereto which. are in the seller’s
POSSESSION Or POWer : ‘

Provided that (1) where the seller retains
any part of the property comprised in-such
documents, he is entitled to retain them all,
and (2) where the whole of such property is
sold to different buyers, the buyer of thelot
of greatest value is entitled to &uch docu-
ments. But in case (1) the scller, and in
case (2) the buyer, of the lot of greatest valuc
is bound, upon every reasonable request by
the buyer, or by any of the other buyers, as
the case may be, or by any person claiming
under him, and at the cost of the person
making the request, to produce the said
documents and furnish such true copies
thereof as he may require; and, in the
meantime, the seller or the buyer, as the
case may .be, of ;the lot" of greatest value,
must keep the said documents safe, uncan-
celled and undefaced, unless prevented from

. so doing by fire or other inevitable accident.

v.—16 g

i Liability of buyer of

4
o
L
3

S

f

:
i

(7). TUnless the sale is made by a person Bill, s. 41 (1) altered.
in a fiduciary character, the seller shall be N.ig . P. 1867, p.
deemed to contract with the buyer, See 7 W. R. 196: 6,

W.R.152: 25 W.

Jfirst, that notwithstanding anything done . R« 46. o5
by the seller or any person through whom
he claims, the seller has power to transfer
the property to the buyer, free from incum-
brances ;

secondly, that the seller and all persons
claiming any interest in the same through
or for him, or any person through whom he
claims, will on demand execute and deliver
to the buyer at his expense any further as-
surance of the same that may reasonably be
required ;

and, where the propertyis leasehold, thirdly,
that the lease is valid and subsisting and
that therent reserved thereby, the conditions
contained therein and the contracts binding
on the lessee have been paid, performed and
observed down to the delivery.

When the sale is made by a person in a
fiduciary character, the seller shall be deemed
to contract with the buyer that the seller has
done no act whereby the property is incum-
bered or whereby he is hindered from trans-
ferring it.

further assurance, 5
W. R.P. C. 111.

13. The following Bill I, &. 10
omissions are fraudu-

Disclosures _required
from scller and buyer.

lent:—

(«) an omission of the seller of immoveable zlfwAcI:"b%ﬁs'f Y510
property to disclose to the buyer any de- “ o ’
fect therein of which the seller is, and the i?; 17, ey (5).'
buyer is not, aware, and which the buyer
could not with ordinary care discover :

(b) an omission of the buyer of immoveable
property to disclose to the seller any fact as
to the nature or extent of the seller’s interest
therein, of which the buyer is, and the seller
is not, aware, and which increases the value
of such interest.

14. A contract for, or relating to,lthe sale l13111111, o 12 %
ontract for sale not ©Of Immoveable pro- el
of(i:tself to create inter- - perty,  shall nobp of %{% r?‘?{'.s;';sfﬁ”'
est in property. itself have the effect of
creating any interest in, or charge on, such.
property ; but the only right of any person
under the contract shall be to apply for
specific performance, or for compensation, or ‘
for both, according to the rules laid down ]
in the Indian Contract Act, 1872, and the ~ 1
Specific Relief Act, 1877. 5 o

15. As between the seller and buyer of Bill IT,s.14
leasehold property, the ot
buyer is,in the absence
of a contract to the
contrary, bound to pay the rent reserved b
the lease and accruing due after delivery of
the property,to performthe contractsentered
into by the lessce, and to indemnify the
seller against all claims arising after the
delivery in respect of non-payment of such
rent or breach or non-observance of such o
contracts. R 3 ' el =
16. As between the seller and buyer of a ) 11
Liability of buyer of gg;‘:d“;ffgg‘;‘gym.ﬁ“; i
: & L © ty, the
right to redeém. buyer is,in the absen o 4

P

| leasehold.




of a contract to the contrary, bound () to

pay to the mortgagee the principal sum
which, on delivery of the right, is due on
the mortgage, and all interest from time to
time due for the same, when paywent thereof,
 respectively, is lawfully demanded, and (b)
to indemnify the seller against the payment
thereof, and agamnst all claims for non-pay-

ment thereof, respectively.
Bill1], s. 16 17. If at the date of the contract the
' ; property is insured
Money received by goqinstloss ar damage
seller under fire-policy. b% fire, the buyer, fibn
case of such loss or damage, may, in the
absence of a contract to the contrary, require
any money which the seller actually receives
under the policy, or so much thereof as may
be necessary, to be applied in reinstating

the property.

18, When two or more persons purchase

any immoveable pro-
" perty, with separate
funds belonging to them respectively, they
shall, in the absence of a countract to the
contrary, be interested in such property in
proportion to the shares of the purchase-
money which they respectively advanced.

In the absence of evidence as to the shares
so advanced, such persons shall be presumed
to be equally interested in the property.

19. When two properties are subject to

Right of buyer of one & common charge, and
of two properties sub- one of the properties is
ject to common charge, sold, the buyer is as
against the seller, in the absence of a con-
tract to' the contrary, entitled to have the
charge satisfied out of the other property,
50 far as such property will extend. ¢

20. When any property is sold, the pro-
Bond jide buyer not ceeds of which are sub-

bound to see to applica-
tion of purchase-money.

Bill 17, s. 17,

Joint purchases,

K2R ) ._H_I-L!_-_lw'mumrqtuﬁ
N

il
r

 BillIlL 5. 18 :
7 W. R, 483,

, é.’r% 11,5 2.919 :
il a; 5

1 W.yR. 14 3
XXXI of 1854, 5.17:
X)?‘LIVIII of 1860, s.

buyer in good faith of
the property is not bound to see to the ap-
plication of the purchase-money to the pur-
poses of the trust, nor is he answerable for
the misapplication of such money.

.._&"

CHAPTER IV.

OF MORTGAGES OF IMMOVEABLE PROPERTY
AND CHARGES.

-21. When, for the purpose of securing

money advanced or

to beadvanced by way
of loan or an existing

Mortgage, mortgagor
and mortgaéee defined,

ﬂv SMRIE: enga%ement, one person transfers to another

Fulton 36, a right over specific immoveable property,
n’ﬂght of the transfer is called a mortgage of immove-

mortgagor, the transferce a mortgagee, the

~ money of which payment is secured is called

‘the mortgage-money, and the assurance by

- which the transfer is effected is called a
- mortgage-deed.

S the purposes of this chapter, any
J tltYed .as heir, legatee, ass;gnee,
or otherwise than as a mortgagee to

ject to any trust, the [

. ; °P§‘?F_°““°m' or future debt, or the performance of an|d

Y able property, the transferor is called a|him

55 % ey

the interest of the transferor in the property
subject to the mortgage, or any parb of such
interest, is a mortgagor; and any person
entitled as heir, legatee, assignee O other-
wise to the interest of the transferee m_lder
the ‘mortgage, or any parb thereof, is a
mortgagee.

Where the mortgagor transfers the pro-
perty to the mortgagee
with a proviso that,
upon payment of the mortgage-money ab a
certain date, the property shall be retrans-
ferred, the transaction is called a mortgage
in the English form. e

Where the mortgagor delivers possession Macplt §, 12, 59 :
~ of the propell-ty to the R.leg.: Glicealle,
mortgagee, and author- 2 Moo, I. A, 457.
izes him to retain such
possession and to pay himself from the rents .
and profits of the property the interest, or
the mortgage-woney and interest, or to take
such rents and profits in lieu of interest, or
of the mortgage-money and interest, the
transaction is called an usufructuary mort-
gage

Where the mortgagor binds himself per- Macph, 10, 12.

sonally to repay the .

mortgage-money, and
pledges the property as collateral security
for the repayment, but does not contract
that, on default of payment of the mortgage-
money and interest at a certain date, the
property shall pass to the mortgagee, the
transaction is called a simple mortgage.

5 Beng. 393.
5 W. R. 230.

English mortgage.

Usufructuary mort-

gage.

Simple mortgage.

Where the mortgagor not so binding him- Macph. 11, 12,
self, contracts that, on

default of payment of

; the mortgage-money

and interest at a certain date, the property

gha,ll pass to the mortgagee, the transaction

is called a mortgage by conditional sale.

22. A mortgage can be effected only by BillII, s, 26:
assurance signed by %ceBI\IE:ﬁ);;es&:
the mortgagor and at- ¥
tested by at least two

Mortgage by condi-
tional sale,

Mortgage to be by as-
surance,

witnesses.
Rights and Liabilities of Mortgagor.

Right of mortgagor _ 23. A mortgagor Bill IT, s, 25

'fﬂpg:i(}:eem, tender or has the following Pm:’Bs' 15: <
i 'to: Ay rights as against the ° Besg_gkcgfazoixmd‘.,
ortgagee :— : 420 :7 Mad. 395

;:|[3n Cen. Provs. 13
. 205.

the mortgage-mon =

oo T Oxtgege-money N vy P, 1565, p.

X : 1 een paid, the 204: Bomb. 237,

mortgagor has a right on payment or ten- 2o redemption be-
er,‘t at a proper time and place, of the f)oel;?odq;l;:ae%onngf

mow;age-mouey and interest remaining due  demption  after

g(x)l etmortégage, to require the mortgagee Ifixed time has ex-
> Te-transfer the mortgaged property to

(@) at any time after
has become payable,

pired, 9 Bomb, 69.

, 0r to exccute an acknowledgment n (P.C?)(fe Ty alas

Writing that any right in derogati i Engli i
u ) ogation of hig English practice fol-
ownership or other interest t%nnsferred tl-: e s,

the mortgageo has been extinguishod - el

:f:g’d;ai. 5 Bom.

5 . J. 109,

obmvﬁied tl.ngt the mortgagee has not 6Bom. A.C.J. 965 -
ed an order absolute foreclosing such ﬂ;v P. 1869, p.

right, or that such right has not b
the date of the mortgage relea:ed Zinoﬁif

E

-
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Beng, Reg. I of 1798,
8 2
Macph, 171.

b o

N.-W. P, 1867, .88 :
20 W. R. 387 :

22 W. R. 262 :

‘24 W, R. 24 :
N.-W. P. 1870, p.4:

N.-W. P.1872, p. 92: insti suit for the r i
N-'“S’- b ty to institute a suit for the redemption of
4 .

Bill IT, 5. 29,
N.-W. P, 1867, p.
199.

S. D. A 1857, p.

Eficct of forfeiture of

59

wise extinguished, or that the property has
not been duly sold in pursuance of a decree
_or under & power given by the mortgage-
deed. : :

The right conferred by this clause is called
a right to redeem and a suit to enforce it is
called a suit for redemption :

(b) at any time after the mortgage-money
has-become payable and before such suit is
barred, the mortgagor may deposit in any
Court in which he might have instituted a
suit for redemption of the mortgaged pro-
perty, to the account of the mortgagee, the
mortgage-money and interest remaining due
on the mortgage :

(¢) in the case of an usufructuary mort-
gage, he may recover possession of the pro-
perty (1) where the mortgageeis authorized
to pay himself from the rents and profits of
the property themortgage-moneyandinterest

thereof,—when such money and interest are | *

so paid, (2) where the mortgagee is authoriz-
ed to pay himself from such rents and profits
the interest of the mortgage-money,—when
the term (if any) of the mortgage expires
and the mortgagor pays or tenders to the
mortgagee the mortgage-money, or deposits
it in such Court as last aforesaid.

Nothing in this section shall be deemed to
authorize a person in-
terested in part only of
the mortgaged proper-

Redemption of portion
of mortgaged property.

* his own part only, on.payment of a propor-

14S: " >
R. B. Ghose 198 : 15 tionate part of the amount remaining due

Beng. 303, on the mortgage, except where there is but

one mortgagee and the mortgagor’s interest
in part of the property becomes vested in
such mortgagee, in which case the person
so interested may institute such suit.

24. TIn the absence of a contract to the
contrary, the mortga-
gor shall be deemed to
contract with the mort-

Twplied contracts” by
mortgagor.

gagee, :

Jirst, that the mortgagor has power to grant
the mortgaged property to the mortgagee,
free from incuinbrances ;

A secondly, that the mortgagor will take all

1195:1853, p. 575. Jegal means to protect his rightsin the pro-

perty :

thirdly, that the mortgagor and every

person claiming any interest in the property

will on demand (at the cost, until foreclo-

sure or sale, of the mortgagor and after-

wards of the person requiring the same)

execute every such assurance of the same
that may reasonably ‘e required ;

: and, where the property is leaschold,

lone 1\1;;gv- P. fourthly, that the lease is valid and subsist-

1869, - 15 ing, that* the 'rent reserved thereby, tho

conditions contained therein, and the con-

tracts binding on the lessee have been paid,

performed and observed down to the execu-

tion of the mortgage-deed ; and that the

mortgagor will, so long as the security

_ exists, pay the rent reserved by the lease,

perform the conditions contained therein

and observe the contracts binding on the

e

aa

lessee and indemnify the mortgagee against

all claims sustained by reason of the non-

payment of the said rent or the non-per-
formance or non-observance of the said con-

ditions and contracts.

25. If after the date of the mortgage 10 Bomb. 369: 11
any accession is made Bomb, 32,

to the mortgaged pro-

perty, the mortgagor,

upon redemption, shall, in the absence of a

contract to the contrary, and subject to the

law relating to alluvion for the time being

in force, be entitled to such accession.

Accession to mort-
gaged property. *

Tllustration.

A mortgages to B a field the trees'on which 10 Bomb. 369, 371,
are the property of Government. B entersinto ‘]‘é‘gos"“ §éiw' P,
possession of the field and as occupant thereof R
buys the trees. A redeems the field. Heis
entitled to the trees.

96. Where the mortgaged property is a Bill I, & 30.
lease for a term of

years, and the mort-

gagee, while in pos-

session of the property, obtains a renewal

of the lease, the mortgagor, upon redemp-

tion, shall, in the absence of a contract to

the contrary, have the benefit of the new

lease. %

27. A mortgagor in possession of the Billll, s, 31
mortgaged property is
not hiable to the mort-

; gagee for allowing the

property to deteriorate ; but he must not Macph.109..
commit any act which is destructive or per- B. B. Ghose 147.
manently injurious thereto, if the security -

is insufficient or will be rendered insufficient

by such act.

EBzplanation.—A security -is insufficient
within the meaning of this section unless the
value of the mortgaged property exceeds by
one-third, or, if consisting of buildings, ex-
ceeds by one-half, the amount for the time
being due on the mortgage.

28. A mortgagor proposing to make a Bill1l, s,.32.
second or other subse-
quent mortgage of the s
mortgaged property
shall, before ecffecting the mortgage, give
the secoud or other subsequent mortgagee
notice in writing under his hand of the prior
mortgage or mortgages, and a mortgagor |
effecting a second or other subsequent mort-
gage of the mortgaged property shall, as
soon as may be, give the prior mortgagee ¢oupg, 12 W. |
or mortgagees like notice of such mortgage. 105. =

A mortgagor failing to give any notice
required by this section shall, when the
accounts are taken in pursuance of a decree
made under this chapter, be debited with the
loss, if any, occasioned by such failure, in
addition toany otherliability resulting there-
from.

Renewal of mortgaged
lease.®

. Waste by mortgagor
in possession.

Notice to mesne in-
cumbrancers.

<

Right to redecem one ties creates scparate 2,,‘1,].2
of two propertics separa-  mortgages on them by
tely mortgaged. scparate  assurances,
cach mortgage may be dealt with irrespect-
ively of the other, though the mortgages

are created in favour of the same mortgagee.
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Illustration.

A, the owner of farms Ziand Y, mortgages Z
to B for Rs. 1,000. A afterwards mortgages Y
to B for Rs. 1,000, making no stipulation as to
any additional charge onZ. A may institute
a suit for the redemption of the mortgage on
7 alone.

Rights and Iiabilities of Mortqagee.

80. In the absenco of a contract to the
contrary, the mort-

Bill 1T, 5. 34 -
2 P i570, 0. 1" Tight bo sue for fo
Noi:otetglo’s&)x:ebefére clos‘:ngre or sfllllg B ZEgEoNTINY> ab any
expirationofperiod time after the mort-
gtnfd, 2 Bomb. gage-money has become payable to }ﬁm,
BiEe s riont to and before a decree has been made for' the
' sale, 7 Bomb. A, redemption of the mortgaged property, or
C.J.146 : 9 Bomb. the mortgage-money has been paid, institute
il aganst the mortgagor (1) a suit for a dec-
Jaration that he has lost his right to redeem
the property, or (2) a suit for a sale of the
property.

A suit for a declaration that a mortgagor
has lost his right to redeem the mortgaged
property is called a suit for foreclosure.

Nothing in this section shall be deemed—

e e
184 : Usufructu- ; i s SAORAILHRLLUCS
ary, N-W. P tuary morfgagee to institute a suit for fore-
1875, p 55. closure or sale, or a conditional mortgagee to

institute a suit for sale; .

(b) to authorize a mortgagor who has
become a trustee of the mortgaged property
or legal representative of the mortgages, to
institute a suit for foreclosure ;

(¢) to authorize the mortgagee of a rail-
way, canal or other work in the maintenance
of which the public are interested, to institute

. a suit for foreclosure or sale ; or

(d) to authorize a person interested in part
only of the mortgage-money to institute a
suit relating only to a corresponding part of.
- the mortgaged property: but hemay justitute

Iz any suib which, under this Act, he is anthor-
- ized to institute, relating to the whole of the

v mortgaged property, making the other mort-
gagees, if they cannot or will not join as
plaintiffs, defendants.

i} Cases confra,Macph.
1 195—6.

Bill 11, . 35 : 81. When the mortgagor deposits money
Bill, &, 15, '-‘1';‘;5‘3(5) Right to money depo- in Court under section
Reg. L of 1798, gited by mortgagor. twenty-three, and pays
the fee leviable for the service next herein-
after mentioned, the Court shall forthwith
cause written notice of the deposit to be sery-
ed on the mortgagee, and the mortgagee
may, on depositing the mortgage-deed in the
same Court and on filing a written statement
(verified in manner prescribed by law for the
verification of plaints) of the amount then
. due on‘the mortgage, apply for and receive
. in payment of such amount the money so
~ deposited. ; ;
- 32. Where the mortgagorand mortgagee
6 m ght e (st have ,contractgd as to
e thepaymentof interest
- on the mortgage-money, interest shall be
- payable in accordance with such contract.

L]

Whete no such contract has been entered
into, the mortgagee is entitled to mterestt;
on such money at the rate of six per cens.
per annum :

Provided that, when the mortgagor has 9 1;‘;“". Iz‘) 1.Macpl.
tendered or depos1§ed bt

in Court, under section

twenty-three, the amount for the time being

due on the mortgage, interest on the mort-

gage-money shall cease from the date ofthe

tender or from the earliest time when the

mortgagee could take such amount out of

Court, as the case may be.

33. In the absence of a contract to the Bill 1L 8,57

Proviso.

St contrary, no mort- ngﬁ? ':oélect third
_Bar of entry by mort- gagee shall be entitled persons wrongfully

gagee. as such to take posses- 1in possession, @

sion.of the mortgaged property ; hut at any Bomb: 2i5.
time after the expiration of one year from
the time when the
mortgage-money has
become payable according to the terms of
the mortgage-deed, or after any interest
thereon has been in arrear for six months,
he may institute a suit for the appointment
of a receiver of the rents and profits of the
whole or any part of the mortgaged pro-
perty.

Right to 1eceiver.

In any suit for foreclosure or sale, the
Court may, if it think fit, appoint such a re-
ceiver pending the proceedings in the suit,
unless the mortgagee is already in posses-
sion of the mortgaged property.

34. The mortgagee may suethemortgagor Bill II, s. 3.
Right to sue for mort- forthe mortgage-

gage-money. money in the following

cases only :—

(@) where the mortgagor expressly binds 6 W.R. 253,
himself to repay the same :

(b) where the mortgagor remains in pos- Macph. 233.
session of the morvtgaged property and fails
to pay arrears of revenue or rent due in AcbXXXIII of1871
respect thereof, and the property is conse- & 40-
quently sold or attached : _

(¢) where the property is destroyed by 7 Bomb. 116 :
diluvion, fire or other superior force : 21 W. R. 226.

(d) where the mortgagee is deprived of 25 W. R. 7 (partial
his security by tho wrongful act or default deprivation).
of the mortgagor :

(¢) inthe case of an usufructuary mort- 4 Moo, 1. A, 464 -
gage, where the rents and profits of the Marsh. 209:
property are to be taken in lien of interest 7,5 D- A. 47 :
only, or where the mortgagor fails to deliver Ng‘g‘{; pla e
to the mortgagee possession of the property So in the case of ©
or to secure the possession thereof to him Xinam metgage,
without disturbance by the mortgagor or any  ~ Magisid
other person.

.35. A power conferred by the mortgage- gin 11, s, 30+

deed onthe mortgagee Bill 10, 5. 24

or On any person on hig § Bomb. A, C. J.
behalf, to sell or concur in selling the mort- ¢ \‘? “R. 283 (power
gaged property, or any part thereof, is to usufructuary

invalid, except where the mortgagee is the , mortaagee).
Secretary of State for India in Council, or “ﬁ"i‘é“,ﬁ“g““ law,
the mortgaged property is situate within R

the towns of Calcutta, Madras, Bombay,

Power of sale invalid,

Kardchi or Rangoon.

S~
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Act No. XXVIII of 1868, section 6, is

repealed so far as it is inconsistent with this | sary (1) for the due management of the

section.

Bill 11, s 40. 36. If, at the date of the mortgage, the

Right as to insurance- }nm‘tgag‘ed ])1'0p01'by is |
money. insured against loss dr
damage by fire, the mortgagee, in case of
such loss or damage, may, in the absence of
an express contract to the contrary, require
any money which the mortgagor actually
receives under the policy, or so much thereof
as may be necessary, to be laid out in rein-

" stating the property.

37.

Accession to mort-
gaged property.

‘If, after the date of the mortgage,
any accession is made
to the mortgaged pro-
perty, the mortgagee,
in the absence of a contract to the contrary,
and subject to the law rvelating to alluvion
for the time being in force, shall, for the
purposes of the security, be entitled to such
accession.

Bill 11, s. 41 :
11 Bombh. 32,

Tllustrations.

(@) A mortgages to B a certain field border-
ing on a river, The field is increased by
allavion. For the purpeses of his security, B
is entitled to the increase.

(). A mortgages a certain plot of building-
land to B and afterwards erects 2 house on the
plot. Tor the purposes of his security, Bis
entitled to the house as well as the plot.

38. When the mortgaged property is a
lease for .a term of
Renewal  of  mort-

years, and the mort-
gagor, while in poses-
sion of the property, obtains a renewal of
the lease, the mortgagee, in the absence of
a contract to the contrary, shall, for the
purposes of the security, be entitled to the
new lease.

gaged lease.

Bill TI, s. 42 :
Bill, s. 16.

39. When, during the continuance of the
morigage, the mort-
gagee takes possession
of the mortgaged pro-
perty, he has the following rights and
liabilities :—

Mortgagee in posses-
sion. *

2 Bomb. 222 : Act

A (@) he shall manage the property as a
) 5. 151,

person of ordinary pradence would manage
it if it were his own ;
‘N.-W. P. 1875, p.

o (b) he shall use his best endeavours to

collect the rents and profits thereof ;

2 Bomb. 231. (¢) he shall, in the absence of a contract
to the contrary, out of the income of the
property pay the Government revenue, all
other charges of a public nature accruing
due in respect thereof during such posses-
sion, and any arrears of rent in default of pay-
ment of which the property may be sum-
‘marily sold ;

Macph. lbﬁ, 119,

9. R. 488. () he shall, in the absence of a contract
to the contrary, make such necessary repairs
of the property as he can pay for out of the

rents and profits thereof after deducting

from such rents and profits the payments 2

mentioned in clause (¢) and the interest on
the mortgage-money ;

vI.—16 h

| destruction

‘| him as mortgagee, and, at any time during

Macph. 109, 113, 252
1;‘ %zmg. 15\19, 203 :
5 3 5Bomb, A. C.

property and the collection of the rents and 109, 16 -

profits thereof, (2) for its presevvation from 1\1;“,’71’ 1867, p-
, forfeiture orsale, (3) for support- | ' {43

() he may speud such money asis neces-

.

ing the mortgagor’s title to the propervy, () 11 Moo, 1 A 241,

for making hisowntitle thereto good against
the mortgagor, and (5) when the mortgaged
property is a rencwable leasehold, for the
renewal of the lease ; and may, in the absence
of a contract to the contrary, add such money
to the mortgage-money, at the same rate of
interest ; ;

‘

(f) where the property is by its nature 28 &24 Vic,, ¢ 145
insurable at ordinary rates, he may, in the
absence of a contract to the contravy, insura
and keep insured against loss or damage by
fire the whole or any part of such property,
and add the premiums paid for any such in-
surance to the mortgage-money at the same
rate of interest ; and, in case of such loss or
damage, shail apply any money which he
way actually receive under the policy, or so
much thereof as may be necessary, in rein-
stating the property ;

(9) he shall keep clear, full and accurate g{J‘cnf’ 15’3.02._-?5:
ace ts of all s s raceived s 5 W. R, 53, 271, &e.:
accounts of all suwms received and spent by Macph, 119,
the continuance of the morigage, give the
mortgagor, at his request and cost, true
copies of such accounts and of the vouchers
by which they are supported ;

Jhe mortgaged 5 Bomb. A.C.J. 195 .
3 12 Bomb. 88§ :

10 Beng, 386 :
N.-W. P. 1856, p.132:

(&) his receipts from
property, or, where suoch property is per-
sonally occupied by him, a fair occupation
rent in respect thereof, shall, after deduct- id. 1868, p. 153.
ing the expenses mentioned in clauses (¢), when holcultivates,
(@), (¢) and (f),and interest thereon, be @, 262,
debited against him in ‘reduction of the
amount (if any) from time to time due to
him on account of interest on the mortgage
money and, so far as such receipts exceed:
any interest due, in reduction or discharge
of the mortgage-money. The surpl
any, shall be paid to the mortgagor ;

(@) when the mortgagor tenders, or de- Macph, 159,
posits in Court, under section twenty-three,
the amount for the time being due on the
mortgage, the mortgages must, notwith-
standing the provisions in the other clauses
of this section, account for his gross receipts
from the mortgaged property from the date
of the tender or from the carliest time when
he could take such amount out of Court, as .
the case wmay be. ; ¢

"

~

It the mortgagee fail to perform any of BillII, s 62,

the duties imposed up- :
on him by this section,
he may, when accounts
are taken in pursuance of a decree made
under this chapter, be debited with theloss,
if any, occasioned by such failure.

Loss occasioned by
his defanlt.

40. Nothing in section thirty-nine,clauses Bill

5 (9) and (S;w), applies to gg}% i
cases where there is a
contract in writing be- A.
tween the mortgagee and the mortgagor tha
the receipts from the mortgaged property,

Receipts in lieu of in-
rest.

us, i 2Moo. LA, Cal,
R

7 W.R, 244; LB,




“BillIL, s, 44 :
Mucph.

© RillIl,s. 49:

e e e e e e ]

Bill 1T, s. 46 :

b

after deducting the said expenses, shall, so
long as the mortgageeis in possession of the
property, be taken in lieu of interest on the
mortgage-money.

41. A mortgagee in possession of the
mortgaged  property
must not commit any
act which is destructive or permanently in-

Bill, s. 18, altered :
cph. 118, 119,
citing 7 N.-W. P,
436 :

9N.-W.P.1:

Waste by mortgagee.

Act T of 1877, . 54, jurious thereto.

Bill I, s, 45 : 42, When a mortgagor in possession of

?I%é;pl};\. 1{}3, 234 : tho mortgﬂ‘ged pro-
AN -'ZQ 5 Charge on proceeds of ort fails” to pa
16 W. R. 222, AT perty By

arrears of revenue or
rent due in respect thereof, and the property
is consequently scld, the mortgagee has a
charge on the surplus, if any, of the pro-
ceeds, after payment therequt of the said
arrears, for tho amount remaining due on
the mortgage. 3

43. Any second or othor subsequent mort-
Bill, ss. 35, 36, 37: J g

Report, ss. 31, 33. Right to pay off mort- g2gee may, at auy time
¢ ragee i;x ordér to pre- before a sale of the
vent sale,

mortgaged property
has taken place under this chapter, tender
to the next prior mortgagee the amount due
to him on ‘account of his mortgage. Such
mortgagee is bound to accept such tender
and to give a receipt for the sum due, and
on such receipt being registered, the person
making the tender shall acquire, in respect of
the property, all the rights and powers of
the mortgagee, as such, to whom he has
made such tender.

Priority.

I 44. Where, through the fraud or gross
Evidence Act,s.115: neg]ecb ot o prior

N.-W.P.1868,p.402:  Pogtponement of prior

4 Mad. 373 : ey mortgagee, another
2 Moo. I. A, 487 : gt person has been in-
11 W, R. 286 :

Hindd mortgagee in duced to advance money on the security of
possession. prefer- the mortgaged property, the priormortgagee

. 1ed, 8 Bom, A.C.J. shall be postponed to the subsequent mort-
50, 55. Secus in aoee
(Guzerat, 11 Bom. gagee;

Hi?l,lil, 8 47: 45 If a mortgage made to secure the
Bill, & 34 balance of a running
gl s, 29. aortgage o Secure  gccount expresses the
i¥ maximumto be secured
thereby, a subsequent mortgage on the same
property, shall, if made with notice of the
prior mortgage, or if the instrument effect-
ing the prior mortgage is registered, be
postponed to the prior mortgage in respect
of all advances or debits not exceeding the
maximum, though made or allowed with
notite of the subseqeent mortgage.

Tllustration.

A mortgages Sultanpur to his bankers, B &

Co., to secure the balance of his account with

them to the extent of Rs. 10,000. A then mort-

gages Sultanpur to C to secure Rs. 10,000;

and O gives notice thereof to B and Co. At

o the date of the second mortgage, the balance
~*  due to B & Co. does not exceed Rs. 5,000.
- B & Co. subsequently advance to A sums
making the balance of the account against him

- exceed the sum of Rs. 10,000. B'& Co. are
i entitled, to the extent of Rs. 10,000, to priority

r O,

dd
: . o Bill T1, 8, 48 :
46. No mbrtgagee paying off & PI];Ol. Bill, s. 38
mortgage, whether Report, s. 34 : £
with or withoub notice 2 Beng. App. 45 :

¢ 5 . 4063 :
shall thereby 3 Beng. 463

Tacking abolished.

of an intermediate mortgage, ) R
acquire any priority in respech of his ot déd
secuvity. And except in the case pl‘OVI =
for by section forty-five, no mol tgﬂb-t-
making a subseqeunt adyance to the mor
gagor, whether with or without notice 1;)
an_ intermediate mortgage, shall thereby
acquire any priority in respect of his security
for such subsequent advance.

Marshalling and Contribution.
7 Bill.1T, s. 50 :
47. Y

If the owner of two properties g p nges s 371,
mortgages them both jw, R. -10;3:

to one person and then 7 W. R : ﬁ«t .

mortgages one of the }\-fwlv‘hl‘,;oa -

Macph. 205.

properties to another person who has not

notice of the former mortgage, the second

mortgage is entitled to have the debt of

the first mortgagee satisfied out of the pro-

perty not mortgaged to the second mort-

gagee, so far as such property xyxll extel_ld, Macph.

but not so as to prejudice the rights of the

first mortgagee or of any other person

having an incumbrance on either property.

) g g . ot » of Bill II, s. 51 :
48. Where several properties, whether of ]

Contribution to mort- ONE OF several OWRErs, .. 95 . R. 430
gage-debt. are mortgaged to se-
cure one debt, the several properties shall
contribute rateably to the debt secured by
the mortgage, after deducting from the
value of each property the amount of any
other incumbrance to which it is subject.

Marshalling securities.

136.

Where of two properties belonging to the
same owner, one is mortgaged to secure one
debt, and then both are mortgaged to
secure another debt, and the former debt is
paid out of the former property, each pro-
perty shall contribute rateably to the latter
debt, after deducting the amount of the
former debt from the value of the property
out of which it has heen paid.

Nothing in this section applies to a pro-
perty liable under section forty-seven to the
claim of the second mortgagee.

Suits for Redemption, Tloreclosure or Sale.

49. Subject to the provisions of the Code Bill II, sec. 52:14:
of Civil Procedure, sec- S e
3 > .R.176:2 5
tion 437, all persons p 498 : explaited
having an interest by Macph. 146.

; either in the right of Seton i. 442, seo Act
redemption or in the security ought to be 5 ])3:,,0:1,18077’0“;' :?(2;
joined as parties to any suit under this (legal representa.
chapter, and the first or any subsequent tive of deceased
mortgageo who institutes a suit for foreclo- ’f;;’,fg”“g{’&: (puf
sure or sale ought to make every mortgagee chaser from mort-
and other Incumbrancer whose security is

subsequent to his own, a party to the suit.

Parties to. suits for
redemption, foreclosure
and sale. f

gagor) : Marshall’
292, claimants of
right of redemp-
tion, N.-W. P.

Foreclosure and Sale. 1868, p. 144,

50. In a suit for foreclosure, if the Bill II, scc. 53 -
plaintiff succeed, the Bill s 19
Court shall pass a de-

cree, ordering, that an

account be taken of what will be due to the

Decree in foreclosure-
suit.

plaintiff for principal and interest on the

Moo. I. A, 101: L ™~



Bill II, sec. 54,

W. R. 91.

Bill II, 5. 55.

55

mortgage and for his costs of the suit, on
the day next hereinafter referred to, or de-
claring the amount so due at the date of
such decree,

and ordering that, upon the defendant pay-
ing to the plaintiff or into Court the amount
so due, on a day within six months from the
date of declaring in Court the amount so due,
to be fixed by the Court, the plaintiff shall
deliver up to the defendant, or to such person
as he appoints, all documents in his posses-
sion or power relating to the mortgaged
property, and shall transfer the mortgaged
property to the defendant free from all
Incumbrances created by the plaintiff or any
person claiming under him, or, where the
plaintiff claims by derived title, by those
under whom he claims ; and shall, if neces-
sary, put the defendant into possession of
the mortgaged property ; but

that, if such payment is not made on or
before such day, the defendant shall be
absolutely foreclosed of all right to redeem
such property.

51. If payment is so made of such amount
and of such subse-
quent costs as are
mentioned in section
fifty-nine, the defend-
ant shall (if necessary) be put into posses-
sion of the mortgaged property,

Procedure in  case
payment of amount due
and subsequent costs.

If such payment is not so made, the plain-
tiff may apply to the
for(zgll::ur:bs‘ﬂ“te for Court for 1 an order
absolute for the fore-
closure of the said mortgage, and the Court
shall then pass an order absolute that the
defendant be foreclosed of all right to re-
deem the mortgaged property, and may, if
necessary, deliver possession of the property
to the plaintiff ; and thereupon the defend-
ant’s right to redeem and the security shall
both be extinguished :

Provided that the Court may, upon good
cause shown, from
time to time postpone
the day appointed for such payment.

In the Code of Civil Procedure, schedule
1V, No. 129, for the words * Final Decree,”
the zlvords ““ Order absolute’’ shall be substi-
tuted.

2. In a suit for a sale under this chap-
ter, if the plaintiff
succeed, the Court
shall, and in any other suit by the mort-
gagee under this chapter, if the plaintift
succeed, the Court
may, at his instance,
pass a decree, ordering
as provided in the first and second para-
graphs of section fifty and also ordering
that, in default of the defendant making
payment as therein mentioned, the mort-
gaged property or a sufficient part thereof
be sold, and that the proceeds of the sale
(after defraying thereout the expenses of
the sale) be paid into Court and applied in
payment of what is so found due to the

Power to enlarge time.

Decree for sale,

Power to decrée sale
at instance of mortgagee

(47

plaintiff, and that the balance, if any, be i
paid to the defendant or" other persons :
entitled to receive the same.

‘When the mortgagee sues only for a Bill,s. 21:
it % fgoreclosure, yif the 18 & 16 Vic., c. 8¢
Court, considers that > %
he will not be damni-

fied by such,sale and

if the defendant furnishes such security, if

any, as the Court thinks sufficient for the
payment of the balance due for the time

being by him on the mortgage, the Court

may, at the instance of the defendant, pass

a like decree.

Power to decree sale
in foreclosure-suit at in-
stance of mortgagor,

Any decree under this section may also
direct the defendant to pay any balance re-
maining due to the plaintiff upon the mort-
gage after the proceeds of sale have been
dealt with as above provided.

53. If in any case, under section fifty-two, Bill 11, s. 56.

Proceduro when do. tho defendant -makes
fendant pays amount paymeut as mentioned
due and subsequent in section fifty-one, he
IS shall (if necessary) be
putin possession of the mortgaged property ;
but, if such payment is not so made, the
plaintiff or the defendant, as the case may
be, may apply to the Court for an order
absolute for sale of
the mortgaged pro-
perty, and the Court shall then pass an
order that such property, or a sufficient part
thereof, be sold, and that the proceeds of
the sale be dealt with as is mentioned in
section fifty-two ; and thereupon the defend-
ant’s right to redeem and the security shall
both be extinguished.

54. When the nett proceeds of any such Bill II, sec, 57 :
sale are insufficient to Bill s. 23.
pay the amount due

for the time being: on

Order absolute for sale.

Recovery of balance
due on mortgage.

the mortgage, the balance, if payable accord-

ing to the contract between the parties by -

the defendant otherwise than out of thp B
property sold, may be recovered either (if

the Court thinks fit) in the same suit in the o
same manner as under a decree for money,

or by any other legal process open to the

mortgagee.

Redemption.

55. Besides the mortgagor, any of the By 11, s, 58,
following persons may

institute a suit for re- I
demption of the mort- e

.

Who may sue for re-
demption.

gaged property :—

(a) any person (other than the mortgagee) s
having any interest in or charge upon the
property ;

(b) any person having any interest in or3 w. R. 230:
charge upon the right to redeem the pro- _ R.230, &o.
Perty; But see

() any surety for the payment of the
mortgage-debt or any part thereof;

(d) tho guardian of the property of a
minor mortgagor ;

A

(¢) the committee or other legal curator
of a lunatic or idiot mortgagor ; -




(f) tile. judgment-creditor of the mort-
gagor, when he has obtained execution ;

(9) a creditor of the mortgagor who has
in a suit for the administration of his estate
obtained a decree for sale of the mortgaged
property. s

56. In a suit for redemption, if the plain-
G e tiff succeed, the Court
on 461 ;- cnit, - recempHonT ghal] pass a decree

.P.1870,p.207 " "

S ordering that an account be taken of what

e will be due to the defendant for principal
and interest on the mortgage, and for his
costs of the suit, on the day next hereinafter
referred to, or declaring the amount so due
at the date of such decree; and

ordering that upon the plaintiff paying to
the defendant. or into Court the amount so
due on a day within six months from the
date of declaring in Court the amount so
due, to be fixed by the Court, the defendant
shall deliver up to the plaintiff, or to such
person as he appoints, all documents in his
. possession or power relating to the more-
gaged property, and shall (if such property
has been transferred to the defendant) re-
transfer it to the plamtiff free from the mort-
gage and from all incumbrances created by
the defendant or any person claiming under
him.or, when the defendant claims by derived
title, by those under whom he claims, and
shall, if necessary, put the plaintiff into pos-
session of the mortgaged property ; but

that if such payment is not made on or
betore such day, the plaintiff shall be abso-
lutely foreclosed of all right: to redeem such
property.

57. If payment is made of such amount
and of such subse-
quent costs as are
mentioned in section
fifty-nine, the plaintiff shall, if necessary,

be put into possession of the mortgaged

property.

1f such payment is not so made, the de-

3 fendant may apply to

the Court for an order

absolute either for the

foreclosure of the said right to redeem, or
for a sale of the mortgaged property.

~ If he apply for an order for foreclosure,

the Court shall pass an order absolute order-

i

ing the plaintiff to be foreclosed of all right

1In case of redemption,
possession :

In default, foreclosure
or sale. F

62, Inthecaseofa mortgage not com

his | Mortgage
| seribed insection 21,

55 f

Provided that the Court may upon good
cause shown, tfrom

time to time, postpone
the day fixed under section fifty-six for pay-
ment-of the amount due.

Power to enlarge time.

Redemption and, Foreclosure.
58. When property is mortgaged for suc- E}“lgl s. (é"lﬂ o
ETes ~ Mulook 2

cessive debtstosucces A hdores: 12 Sors

sive mortgagees, any 573: Sheopal v.

mesne mortgagee may Decn Dyal, lli.s-w.

institute a snit to redeem the interests of M:ciﬂlf"l%gl"l Soos

the prior mortgagees and to foreclose the 2

rights of those that are posterior to himself

and of the mertgagor.

Costs.

In finally adjusting the amount to
be paid to a mortgagee
in case of a redemp-
tion ora sale by the
Court under this chapter, the Court shall,
unless the conduct of the mortgagee has
been such as to disentitle him to costs, add
to the mortgage-money such costs of suit
as have been properly incurred by him since
the decree for foreclosure, redemption or
sale up to the time of actual payment.

Rightof mesne mort-
gagee to redeem and
toreclose.

5 Bill IT, s. 64 :
L Bill, s. 30,

Costs of mortgagee
subsequent to decree.

Sale of Property sulject to puior mortgage.

60 If any property the sale of which is py 1y, ¢ g5
directed under this Eill s, 32: ;
chapter is subject to a Leport, 525, altered:
. prior morbgn{qe, hdlacktolSia et
Court may, with the consent of the prior

mortgagee, ovder that the property be sold

free from the same, giving to such prior

mortgagee the same interest in the proceeds

of the sale as he had in the property sold.

Sale of property sub-
ject to prior mortgage.

61. Such proceeds Bill 11, 5. 66 :
shall be brought into Bill, 5. 33:

Court and applied as 5 558 X of 1577

Application of pro-
ceeds.

follows :—-

Jirst, in payment of all expenses incident
to the sale or properly incurred in any
attempted sale:

secondly, it"the property has been sold free
frou} any prior mortgage, in payment of
whateveris due on account of such mortgage;

thirdly, in payment of all interest due on
account of the mortgage in consequence
whereof the sale was directed, and of the
costs of the suit in which the decree direct-
ing the sale was made ;

Jourthly, in payment of the principal
money due on account of that mortgage; and

Jifthly, the residue (if any) shall be paid )
to/the person proving himselfto he interested ¢
in the property sold, or if there be more such
persons than one, then to such persons ac-
cording to their respective interests therein

or upon their joint receipt. *

- Anomalous Martgages, :

e R 10T ing Bombay Reg

! within any of - 1827,s. 15,

ortgages not  do thin any of the de- 38y
e :ﬁl}lﬁ,}ODS' contained in-
section  twenty-one,

V of

Wi

o vights and liabilities of tho pavtios’ shall
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be determined by their contract as evidenced
in tho mortgage-deed, and, so far as such
contract does not extend, by local usage :
Provided that, in the absence of an. express
contract to the contrary, the mortgaged pro-
perty shall be deemed to be the only secu-
rity for payment of the mortgage money.

Charges.

63. Ifbyany assurance other than a mert-
gage-deed, or by any
will, or under the pro-
visions of this or any other Act, or by oper-
ation of law, certain immoveable property
of one person is made security for the
payment of certain money to another, the
latter person is said to have a charge on the
property ; and all the provisions hereinbefore
applied to a mortgagor shall, so far as may
be, apply to the owner of such property,
and all the provisions hereinbefore applied
to a mortgdgee instituting a suit for the sale
of the mortgaged property shall, so far as
may be, apply to the person having such
charge.

The delivery by a debtor to the creditor or
his agent, of documents
of title relating to pro-
perty, with intent to
create a security thereon, shall be deemed to
create a charge on such property in favour of
the creditor for the amount of the debt.

Nothing in this section applies to the
charge of a trustee on the trust-property for
expenses properly incurred in the execution
of his trust. :

Charges.

Effect of deposit of
title-deeds.

64. Where a person is or becomes abso-

i i lutely entitled to im-

chi’;f'e’:g‘“s}'ment of noveable property, of
arges, ]

a charge or other in-
cumbrance on which he is also the owner,
the charge or incumbrance shall be extin-
guished, unless he declares, by express
words or necessary implication, that it shall
continue to subsist, or unless such continu-
ance would be for his benefit.

CHAPTER V.
Or LEeAsEs oF IMMOVEABLE PROPERTY.

65.

- Rights and liabilities
of lessor and lessee.

In the absence of a contract or local
usage to the contrary,
the lessor and the
: lessee of immoveable
property, as against one another, respect-
ively possess the rights and are subject to
the liabilities mentioned in the sixteen rules

L3 .
next following, or such of them as are ap-
plicable to the property leased :—

(@.) The lessor is bound'on the lessee’s
request to pub him in possession of the pro-
perty leased :

(b.) The lessor shall be deemed to contrach
with the lessee that the latter paying the
rent reserved by the lease and performing the
contracts binding on the lessee may hold the
property leased during the time limited by
the lease without interruption by the lessor
or hig transferees, or any person lawfully
claiming through him or them :

(¢.) The lessee is entitled to the enjoy-
ment of all easements annexed tothe property

99

until the lease determines or such easements
are extinguished, whichever event first hap-
pens : ; 23 ]

(d.) The lessee is bound to keep, and onSece 23 w. R, 34
the termirration of the lease to restore, the ‘ e
property leased in as good condition asit was
1n at the time when he was pub in posses-
sion, subject only to reasonable wear and
tear, and to allow the lessor and his agents,
at all reasonable times during the term, to
enter into the property leased and inspect -
the condition thereof, and to give or leave.
notice of any defectin such condition and to
make good all such defects within three
{nont»hs after such notice has been given or
eft :

(¢.) If during the continuance of the lease g Beng, 73.
any accession is made to the property leased,

such accession (subject to the law relating

to alluyion for the time being in force) shall

be deemed to be comprised in the lease:

.

.

(f) If by fire, tempest or flood, or vio-
lence of an army or of a mob, or other supe-
rior force, any part of the property leased be
wholly destroyed or rendered substantially
unfit for the purposes for which it was let,
the lease shall be void as to that part, and
any rent or fine payable under the lease shall
proportionately abate, and a proportionate
part of any fine paid by the lessee shall be
returned by the lessor :

If the injury be occasioned by the wrong- 1
ful act or default of either party, such party
shall not be entitled to ayail himself of the
benefit of this provision :

(g.) If the lessor neglects to make, within 21
a reasonable time after notice, repairs which |
he is bound to make to the property leased,
the lessee may make the same himself, and
deduct the expense of such repairs wifh )
interest from the rent, or otherwise recover S
it from the lessor : A A

(k) If the lessor neglects to make any i
payment which he is bound to make, and e |
which, if not made by him, is recoverable z i
from the lessee or against the property a2

leased, the lessee may make such payment
himself, and deduct it from his rent, or
otherwise recover it from the lessor:

(¢.) Every lessee who becomes aware of
any proceeding torecovertheproperty leased
or any part thereof, or of any encroachment:
made upon, or any interference with, the
lessor’s rights concerning such property, is
bound to give notice thereof to the lessor F
with reasonable diligence ; and, in defanlt of A
so doing, he is liable to make compensation
to the lessor for any loss or expenses occa-
sioned by such omission : ;

() The lessee may use the property s Ben
leased and its products (if any) as al.):'es,sony-s, Box
able owm;: would use ;.hem; but he must
not use the property for a purpose ofher
than that fog vghich it was leased, or fel
timber, pull down or damage houses
mines or quarries, or commib i
which is destructive or perman
rious thereto. 2 e B

leased at the time when the leg.se was mad_e
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o (%.) No lessee shall, without the lessor’s
3. 25 =9 consent, erect on the property leased any
permanent structure, except for agricultural
purposes ; and no such lessee who erects
thereon any building, engine or: machinery
for agricultural purposes shall remove the
same without first giving to the lessor or
his agent one month’s previous notice in
writing of his intention so to do, and there-
upon the lessor or his agent may elect to
purchase the thing so proposed to be re-
moved, and the lessee’s right to remove the
same shall thereby cease, and the same shall
belong to the lessor, and the value thereof
shall in case of dispute be ascertained and
determined by two referees, one to be
chosen by each party, or by an umpire to be
named by such referees, and shall be paid
or allowed in account by the lessor :

Re Thakoor Chunder (L) Subject to the provisions of clause (%),
Paramanick,Beng. the lessee has a right toremove, at any time
g-%efi“hnggf?fi ; during his possession of the property leased,
Beng, ‘?'2'01: 905, all things which he has affixed to the soil :

but he is liable to make compensation to the
lessor for all damage caused to the property
by such removal :

(m.) On the determination of the lease,
the lessee is bound to put the lessor into
possession of the property leased :

(n.) When a lease of uncertain duration
determines by any means except the fault
of the lessee, he or his legal representative
1s entitled to all the crops planted or sown
by the lessee and growing upon the pro-
perty leased for the season current when
the lease determines, and to free ingress and
egress to reap and carry them :

(0.) If the lessor transfers the property
leased, or any part thereof, or any part of
his interest therein, the transferee shall
possess all the rights and, if the lessee so
elects, be subject to all the liabilities, of the
lessor as to the property or part transferred
so long as he is the owner of it; but
the lessor shall not by reason only of such
transfer cease to be subject to any of the
liabilities imposed upon him by the lease,
unless the lesseo elects to treat the trans-

feree as the'person liable to him : Provided

atgonc16, o 1 that the transferce is not entitled to arrears

: of rent due before the transfer, and that

L if the lessee pay rent to the lessor without

, having reason to believe that such transfer

g . has been made, the lessee shall not be liable

2y to pay such rent over again to the trans-
o+ feree:

* of. Act XIX of 1868,
s. 40.

Act XVIIT of 1873,
8. 42,

14 W, R.83:
24 W, R. 68.

Act XTI of 1855, 5.1

Where only a part of the property leased

! is transferred by the lessor, he may deter-

~~ mine what proportion of the reut reserved

3 by the lease is payable in respect of the
part so transferred :

. partof his interest in the property leased,
a8 5."2:1& any transferee of such }i)ntgx-esty or part
- may again transfer it. The lessee shall not
by reason of such transfer, cease to be sub-
5 ) any of the liabilities attaching to the
 lease, unless the lessor elects to treat the
: eree as
liabilities. Subject as aforesaid, each suc-
1y bnansfgree;

‘(}?‘) The lessee may transfer, absolutely |
or by way of mortgage, the whole or any | ye

‘the’ person subject to such |;

solong as he is entitled’

to the property leased, possesses all the
rights, zgndlis stjecb to all the liabilities,
of the lessee as such. ;

Nothing in this section shall be deemed 1‘8’ Bgﬁg 28:3’9:
to authorize a tenant having aright of ocou- == =7 5=
pancy, the farmer of an estate in respecb of
which default has been made in paying re-
venue, or the lessee of an estate under _the
management of a Court of Wards, to assign
i igiarsit s o te”“gg’ f“r‘jy’ﬁﬁ’ f(:nloesfiiz Bill 11, 8. 70, altered.
omissions are fraud-
ulent :—

() an omission of the lessor of im- 3 Beng. A.C.J.
moveable property to disclose to the lessee
any defect therein of which the former is,
and the latter is not, aware, and which the
latter could not with ordinary care discover ;

() an omission of the lessee of immove-
able property to disclose to the lessor any
fact as to the nature or extent of the lessor’s
interest therein, of which the lessee is,and the
lessor is not, aware, and which increases the
value of such interest.

67. A tenancy begins when the lessee
enters, under the lease,
into possession of the
property leased, and until he so enters, he
cannot sue for compensation for an unlaw-
ful entry thereon. :

68. In the absence of a contract in writ- Bill I, s. 74 :
ing or local usago to Bill, s. 46:
Duration of certain  the contrary, a lease Report, s. 40.

T o i £ / 5 Bor.n.. A, C. J. 179.
\slxl'?i;;scu l(l:}nltt:'u,::gieloc?v.l of immoveable proper- 6. ibid. 31 : 7 ibul,

Disclosures  required
from lessor and lessee.

277.

Bill IT, s. 72.

Lessee before entry.

usage. ty for purposes of IlL and see 1 .
cultivation shall be a {3\?"%} }iqg' 2oal%

lease from year to year terminable, on the 1. .. R. 2 Cale. 146
part of either lessor” or lessee, by six4 Beng. Appendix
months:.’ notice expiring with the en@ of a 128]’,’@& 263, N.-W. *
year of the tenancy ; and a lease of imove- P, 1873, P. 9
able property for any other purpose shall be Perry 4¢0.

a lease from month to month, terminable

on the part of either lessor-or lessee, by

fifteen days’ notice expiring with the end;-

of a month of the tenancy.

_ Bvery notice under this section must be

m wriling signed by or on behalf of the

party giving it and tendered or delivered to

the party who is intended to be bound by

1%, or affixed on a conspicuous part of the

property. ;

69. Where the time limited by a lease of Bill 11, 5. 75.
Immoveable property Bill, s. 43.
1s expressed as com- ;
: mencing from a parti-
cular day, in computing that time sueh day
shall be excluded. Where no day of com-
mencement is named, the time so limited
bégins from the making of the lease.

Where the time so limited is a year or a
number of years, in
the absence of an ex-
Ppress agreement

the contrary, the lease shall la.gs;lt during t]ig
whole anniversary of the day from which
such time commences. ’

Where the time so limited is expressed
to ,be. determinable
before its expiration

: .. ab the option of the
parties or one of them, the lessee,in the

Exclusion of day on
which term commences.

Duration of lease fora
ar,

Option to determine
ease.
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23 W. R. 238, 271
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absence of an express agreement to the

contrary, shall have such option. !

70. A lease of im-
moveable property de-
termines—

(a) by efflux of the tirae limited thqrgby:

(b) where such timeis limited condition-
ally on the happening of some event—by
the happening of such event :

(c) where the lessor can only alienate for
his own life the property leased—by the
death of the lessor:

(d) where the lessor holds the property
leased for the term of the life of another
person—Dby the death of such person :

(¢) on the expiration of a notice to de-
termine the lease duly given in pursuance
of a power therein contained.

3 O’Kin. 159, (f) in case the interests of the lessee and

But see per Peacock the essor in the whole of the property leas-
C.J.10 W: B. 15. ed become vested at the same time in one

person in the same right :

Surrender of rightto () by express surrender, that is to say,
]":;I;:m ﬁ"_‘(“%'“glfd in case the lessee yields up his interest under
1869, p. 45. Sur. the lease to the lessor, by mutnal agreement
render by one of between them :

;’)"{’\?‘ﬁ]j‘ii‘;}fl“sees (%) by implied smrrender, that is to say,
SRl in case the lessee accepts from the lessor a
new lease of the property leased, to take
effect during the continuance of the existing

lease : y

(?) by forfeiture, that is to say, (1) in

Bill I, s. 76.

7W. R. 283, of

* Determination
lease. y

3 Moo.I.A. 261,
16 W, R. 147.

Lease by HindG wi-
dow, Marshall166.

¥

Marshall 250.

16 W. R. 103, case the lessee breaks an express condition
25 W.R. 227. which provides that, on breach thereof, the
lessor may re-enter, or the lease shall be-
come void ; or (2) in case the lessee renoun-
ces his character as such by setting up a
18 W. R. 465..  title in a third person or by claiming title

But see 22 W. R.jn himself and in either case the lessor

or his transferee does some act evidencing
his intention to determine the lease :

(7) on the expiration of a notice to quit
or of intention to quit the property leased
duly given by one party to the other.

71. A forfeiture under section seventy,

Waiver of forfeiture. clause (1), is waived
by acceptance of rent
which'has become due since the forfeiture,
or by distress for such rent, or by any other

448,
25 W. R. 147.

Bill, II, 5. 77° cl, 1:
W. R. ¥. B. 10.
Marshall 25 :

act on the part of the lessor showing an |

intention to treat the lease as subsisting :

Provided that the lessor is aware that the
forfeiture has been incurred :

Provided also that, where rent is accepted
after the institution of a suit to eject the
lessee on the ground of forfeiture, such ac-
ceptance is not a waiver.

{ . 72. A notice given by the lessor under
4 section seventy, clause
(7), is waived, with
. the express or implied
consent of the lessee by acceptance of rent
which has become due since the expiration
of the notice, or by distress for such rent,
or by duly giving to the lessee a second
notice to quit, or by any other act on the
part of the lessor shewing an intention to
: treat the lease as subsisting. :
Bill, II, s.77,cl. 2. 73. Wherea lease of immoveable property
:‘;c\vJ I; 1867 EX. Relief agninst forfei; ha:s determined by for-
Teis i ::;:. fornon-payment of  feiture for non-pay-
v. Babiye Kuppagon- . ment of rent and the
lessor sues to eject the lessee, if, at the

Waiver of notice to
quit,

da, 2 Bom, 70.

)

(7

hearing of the suit, the lessee pays or tenders 8 W. R. 295, per -
to the lessor the rent in arrear, together Feacock,C.J.
with interest thereon and his full costs of
the suit, or gives such security as the Court
thinks sufficient for making such payment
within fifteen days, the Court may, in lieu
of making a decree for ejectment, pass an
order relieving the lessee against the for-
feiture, and thereupon the lessee shall hold
the property leased as if the forfeiture had
not occurred. ‘
Nothing in this section applies to suits
under Act No. X of 1859, or Bengal Act
No. VIII of 1869.

74. The surrender, express orimplied, of 10 W. R. 384:

a lease of immoveable i? :3 glg} ‘p 63
~W. B, 1871, p. 63.

Effect of surrender property does not pre
d forei . DO
e dorfeiture on under- 4, qi06 an under-lease

of the property or any
part thereof previously granted by the
lessee: but unless the surrender is made for
the purpose of obtaining a new lease, the
rent payable by, and the contracts binding
on, the under-lessee shall be respectively
payable to, and enforceable by, the lessor.
The forfeiture of such a lease annuls all
such under-leases.

75. If alessee or under-lessee of pro- Bill1l,s. 78:.

5 " J s Bill, 5. 47 :
Effect of holding over. gel oy IR ’ort, s, 41:

ossession thereof af- 3 Bom. A. C.J.27:
ter the determination of the lease, and the 12 Beng.263:
lessor or his legal representative accepts N‘._',Bg' b 1870
rent from the lessee or under-lessee, or 7W.R.152:
otherwise assents to his continuing in pos-16W.R. 185,

: G 22 W. R:
session, the lease is, in the absence of am Gavy' R
agreement to the contrary, renewed from 95w, R.
year to year or from month to month, accord-
ing to the purpose for which the property
is leased, as specified in section sixty-eight.

Tllustrations.

(a.) Alets a house to B. for five years. B
under-lets the house to C at a monthly rent of
Rs. 100. The five years expire, but ( con-
tinues in possession of the house and pays the
rent to A. C's lease is renewed from month
to month.

(3.) A letsa farm to B for the life of C. C
dies, but B continues in possession with A’s
assent. B’s lease is renewed from year to year.

CHAPTER VI.
Or EXCHANGES.

76. When two persons contract to mutu- RIS

ally give one thing for "% e, ss. 903,

another, neither thing go6:

or both things being 1 Mad. 100 -

money only, the contract is called & contract

of exchange. : 4
77. Tho party deprived of the thing he Billlls. 2% cl.:

has received in ex- :

change. by reason of

anything done by the

other party or any SR

person through whom the latter claims, 3 e

may, at his option, sue for compensation or

sue for the thing given by him. i :
78. Save as otherwise provided in this Bgll 11.4:8- At
Rt and lsbilition) RO RIA S hosthil e

of parties.

394, 548.
271,
234.

Bill 1, 5. 21 :

¢ Exchange” de-
fined.

Right of party evict-
ed from thing received
in exchange.

the rights and is sub- :
: ject to theliabilities of

a seller as to that which he gives, and has

the rights and is subject to the liabilities of

1 B

a buyer as to that which he takes. fi
_,j’sf\ 0 4
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A -

CBILLL s, 24 : 7 ;

Bl 5,45, para. 3+ 79. On an exchange of money, each

Delivery must beim-  Exchange of moncy, Party thereby war-
wmediate. rants the genuineness

1 Morl, 105, of the money given by him,

CHAPTER VII.
Or TrRANSFERS oF DEDTS.

80. No transfer of, or charge on, any
. debt, or any benefi-
s enidcb el cial interest in move-

able property, shall have any operation
?gé‘ff?,“{v‘_?; 230, agains}; tlrl)e debtor or agaiust the person in
Rut see 10 N.<W. P, whom the property is vested, until express
474, cited Macph. notice of the transfer or charge is given to
=2 him, unless he is a party to such transfer or
charge ; and every dealing by such debtor
or person, not being a.party to, and not
having received express notice of, a transfer
or chargo, with the debt or property, shall
be valid as against such transfer or charge.
Tllustralions.

(@) A owes money to B, who transfers the
debt to C. B then demands the debt from A,
who, having no notice of the transfer, pays B.
The payment is valid, and C cannot sue A for
the debt.

() A hasjewels deposited with B, a jewel-
ler. A mortgages them to C. A then executes
an instrument transfggring them to D, who
~ takesit to B and gets the jewels from him

before he, B, has received any notice of C’s
mortgage. B is justified in handing the jewels
to D, and C has no remedy against D.

Bill 11, s. 136 ;
Bill, s, 99:
* Report, 5. 99:
36 & 37 Vic,, c. 66,
s, 25 (D) =

Bill [T, &. 137 : 81. Every such notice must be in writ-
- Report, 5.100. o ... ing signed by the per-
’ g :ig;.::dt‘o be in writ o making the trans-

fer or charge, or by
his agent duly authorized in this behalf.

82. On receiving such notice, the debtor

: or person in whom the

tolt):n]f:fl;:o give effect oy onerty is vested shall

‘ ive effect to the trans-

fer or charge, unlesswhere thedebtor resides,

or the property is situate, in a foreign country

_and the title of the person in whose favour

; the transfer or charge is made is not complete

Rl according to the law of such country.

83. The person to whom a debt or charge

is transferred shalltake

it subject to all the

liabilities to which the
transferor was subject in respect thereof at
the date of the transfer. :

: ' : Illustration.

R A debenture is issued in fraud of a public
company to A. A sells and transfers the deben-
ture to B, who has no notice of the fraud. The
debenture is invalid in the hands of B.

para, 2. 84, Where a debt is transferred for the

ft. 8 purpose of securing

= Ry Joecddet money advanced or to
he advanced by way of loan, or an existing
or future debt, the original debt, if reco-

!ered'l:ay either the transferor or transferee,

s applicable, first, in payment of the costs
such recovery; secondly, in or towards
ion of the amount for the time being

’

But [T, s. 138,

"

-
: .
| BULLL 8. 130,
GFY Liability of transfereo
of debt.

T3

belongs to the transferor.
- Nothing in this chapter a,;{)plies to
debts secured Y nego-

. | of person cntitled.

by the transfer ; and the residue, if | Bom

trumen

i )

"‘CHAPTER VIIIL

OF APPORTIONMENT. ‘
186. All ronts, annuities, pensions, divi- Bill IT, 8. 140.
dends and gtherperiod-
ical payments sl_mll
uponthe determination,
by death or otherwise,
of the interest of the person entitled toreceive
such payment:be apportioned as if they had
been made to accrue due from day to day,
but to be payable on the days appointed for
the payment thereof.

Nothing in this section shall affect any
express provisioninany instrument binding 3
on such person. o

THE SCHEDULE. ¢
(@). STATUTE.

Apportionmnent  of
periodical payments on
%leterminntion of interest *

Bill II, s. 60.

Year and e Extent of
chapter. Subject. repeal.
4Wm, & Mary,| Clandestine Mort- | The whole.
c. 16. gages. it

(%). Acrs oF THE GOVERNOR GGENERAL IN

CouxcirL.
Number and . Extent of
year. Subject. repeal.
XXIX of 1842. Leaso and release ...| The whole.

XXXT of 1854.
XTI of 1855 ...

Modes of conveying| Section 17.
land.
Mesne profits and

{ Section 1, and
lmprovements.

inthe title and
preamble, the
words  “to
mesne profits
and ” and “ to
limit the liabi-
lity for mesne
profits and.”

Section 31.

So far ag it re-
lates toBengal
Regulations I
of 1798 and
XVII of 1806.

So far as it re-
lates toBengal
Regulations I
of 1798 and

XXVII of 1866
IV of 1872 ...

Indian Trustee Act.
tPunjib Laws Act ...

XX of 1875 ...| Central

Layws

Provincos|
Act.

XVIIof1806.
XVIII of 1876.| Oudh Laws Act ...| So far uzfits 8e6 -«
lates to Bengal q
%{;ﬁ alation
T of 1877. Specific Reliof .| T gecf(i)rfnl: %
and 36, the
words “in
writing.”
(). RecuraTions. g S
\
Numb - ¢ y
n;e::‘:. and Subject. - Extent of
Tepeal.
Belngpl Regu-| Conditional sales ...| The whole Re-
ation I off % ulati
B1798i gulation.
z i .
eogdl I}i{e‘gh Redemption ., | The whole Re-
o l}fo 6 gulation.
y  Re| Mortgage‘ i i ‘
. gulation V| letaslon.es SEAREY | Section 152 Ty
of 1827. L : :
> .
D. FITZPATRICK,

-:Secy. 1) thé Govt, of India,
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The following Bill was introduced into the "
Council of the Governor General of India for the® |
purpose of making Laws and Regulations on the *
5th March 1879, and was referred toa Select .

Committeo :—
No. 4 of 1879.

A Bill to amend the Presidency DBanls Act, 1876.

WHEREAS it is expedient to amend the Presi-
dency Banks Act, 1876,
in * manner hereinafter
appearing ; 1t is hereby enacted as follows :—

1. This Act may be called “The Presidency
Banks Act, 1879;” and
it shall come into force
on the first day of May,
1879.

2. To the first clause of section 28 of the Pre-
sidency Banks Act, 1876,
Amcudl_nen‘i)zso( Act XIof ol ol o e pl'oviso
7 =
iyt shall be added, that is to
say :
« Provided that no person shall be chosen to be
President or Vice-President twice in succession.”’

3. In the same Act, section 3%, hefore the
words “no Khazinchi,”
the words ¢ without the
previous sanction of the
Board” shall be inserted.

4. In the same Act, section 36, clause (),
sub-clause (4), after the
words “‘ municipal body,”
the words “or any body

Preamble.

Short title.
X.., Commencement.

L
Amendment of section 34
of same Act.

Amendments of scction
36.

T

of * Commissioners for making improvements in
any port or of trustees of any port?’ shall be fu-
serted. .

In the same section, the words “in the case

..of the Bank of Madras” shall be omitted in both

the places in which they occur.
In the same section, after clause (1), the fol-

" lowing clause shall be inserted, that is to 8ay,

“(mm) the borrowing of money in India for the
purposes of the Bank’s business and the giving
of security for money so borrowed by pledging
assets or otherwise.” . 3

5. In section 37 of the same Act, for clause
(d), the following shall

, be substituted, that is to
say,

“(d) Nor shall they (except upon the security
mentioned in section 36, paragraah «, Nos. 1 to 5
inclusive)

discount bills for any individual or partnership-
firm for an amount, exceeding in the whole at
any one time such sum as may be preseribed by
the bye-laws for the time being in force, or

y lend or advance in any way to any individual
or partnership-firm an amount exceeding in the
whole at any one time such sum as may be so
prescribed.”

6. In section 63 of the same Act, clause (a),
for the words “lent by
discount of bills or other-
wise to,”’ the words “lent
to or for which bills may be discounted for’’ shall
be substituted.

7Amendmcnt of section

Amendment of section

STATEMENT OF OBJECTS AND REASONS.

1. 'The necessity for this Bill has arisen chiefly from a doubt which has been expressed as to
whether the Presidency-banks have power under the Presidency Banks Act, 1876, to borrow money
for the purposes of their business by pledging assets or otherwise. The need of such a power is

vious.
% As observed in a memorial recently submitted to the Governor General in Council by the banks,
“it is an ordinary incident of banking-business to obtain funds for temporary purposes by pledging
assets. If banks are prohibited from raising money by pledge of assets when occasion arises, they may,
on a sudden requisition for cash, be oblligcd to make fc_)rce'd sales of property at a disadvantage ; and
this applies with great force to the Presidency-banks of India whose action in forcing (iovernment or
other securities on the market might canse a public panic.”

The power required will be conferred by a new clause which the Bill {in the last clause of section 4)
proposes to add to section 36 of the Act ; but it is limited to borrowing in India, because, so long as
the Government balances are in the custody of the Presidency-banks, if is not considered expedient that
the banks should engage in foreign exchanges or have the power of creating a forcign agency in
England, which would be the necessary results of conceding a power to borrow out of India. 2

9. The other sections of the Bill provide for certain minor amendments of the Act which it has e
been thought desirable to take this opportunity of making. . ‘ .

Section 2 provides that no person shall be, in two successive years, chosen as Prcsiden‘t! or Vice- i
President of a Presidency-bank. . : . 3

3. Section 3, which admits of a khazfnchi, cashier or shroff at the principal office of a bank i
angaging in business with the previous sanction of the Board, has been introduced at the instance of the |

I'xank of Bengal, who represent that the absolute prohibition contained in the present law makes it A
% ifficult to secure the seryices of a snitable person, and that the necessity for any such absolute prohi- 3
hition has ceased to exist, now that the khazinchi hasno longer any concern with the discount business : #

in Native Bills, and is, in fact, a mere cashier. :

4. Lastly, clauses have been added to clear up an ambiguity which, in the opinion of Counsel,
attaches to section 87, clause (d), and section 63, clause (), of the Act ; to include in the securities on
which loans may be made, and in which the banks may invest, debentures and other securities iﬁued by
the Port Trusts under Acts of the Indian legislatures, and to concede to the Banks of Bengal and Bombay
the power already possessed by the Bank of Madras of t_lmwmg and dealing in negotiable instruments,
and issuing bank-post-bills and letters of credit, payablein Ceylon.

Caleutta, the 4th March 1879. .

i

D. FITZPATRICK, +
Secy. to the Govt. of India

A
(Signed) J. STRACHEY.
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