
34 

THE 

t)ublishtd bu ~utltoritu. 

THURSDAY, 6TH .MARCH 1879. 

~ Sapa1·ate paging is given to this Pa·rt, in 01·de1· thc~t it may be filed as a sepa1·ate compilatio7t. 

PART VI-

BillS OF THE COVERtHJIENT OF INDIA· 
LEGISLATIVE DEPARTMENT. 

The following furt~er Report of a Select Committee, together with the Bill as settled by th~m, was 
presented to the Council of the Governor General of India for the purpose of makinO' Laws and Regu-
lations on the 19th of February, 1879 :- ., 

WE, the' undersigned Members of the Select Committee to which the Bill to define and amend the 

}'rom Secretary to Chief Commissioner, Assam, No. 532, dated 16th Mnrch 1878. 
, Acting Under Secretary to Government, Bombay, No. 3583, dated 18th Juno 

1878, and enclosures. 
Extract from a Memorandum by Pandit Srikishen, Pleader, Judicial CollliTriasioner's 

Court, Oudh. 
Third Note by the Ron'ble Whitley Stokes, date<l20th July, 1878. 
From Secretary to Chief Commissioner, Mysore, No. 2705·3 J, dated 9th July 1878, 

and enclosure. 
,. Officiating Secretary to Ollie£ Commissioner, Central Provinces, No. 3519·168, 

dated 24th August, 1878, and enclosure. 
,. Officiating Under Secretary to Government, Bengal, No. 3678, dated 6th Sep­

tember, 1878, and enclosures. 
,. Secretary to Government, North-Western Provinces and Oudh, No. 687A, dated 

11th September 1878. 
Junior Secretary to Cllief Commissioner, British Burma, No.1438·64, dated 28th 

September, 1878, and enclosures. 
,. Secretary to Government, Nortll.Western Provinces and Oudh, No. 721 A, dnted 

8th October, 1878, and Clnclosure. 
, Ron'ble H. S. Cunningham, dated 5th November, 1878, and enclosure. 

;, Secretary to Government, Punjab, No. 3925, dated 21st November, 1878, and 
enclosures. 

Endorsement by Government of Bengal, No. 4556, dated 29th November, 1878, and 
enclosures. . 

Fourth Note by the Ron'ble Whitley Stokes, <lated 9tll JanntllJ', 1879. 
Form11 of instruments taken from a Beng(Lli book of forms received from Mr. O'Kinealy. 

law relating to the Transfer of 
Property was referred, have 
considered the Bill and the 
papers noted in the margin, 
and have the honour to present 
this further report. 

2. The principal objec­
tions taken to this Bill in its 
second form are, first, that, as 
a whole, it is heterogeneous, 
and, secondly, that certain 
parts of it are neither neces­
sary nor expedient. It is said, 
for instance, that though the 
bulk of the Bill deals with 
transfer of property ih~ter vivos 
by act of parties, it also treats, 
in sections 82, 83, of condi­
tions in Wills, and, in section 
129, of Succession to a de­
ceased person. It is said, 

aO'ain that the chapters dealing respectively with the rights and. liabilities of owners of limited interests 
a~d ~ith property held by several .persons, belong rather to the subject of the enjoyment, than to that 
of the transfer, of propet:ty. It is urged that s~ttlements (in the conveyancer's sense of the word) are 
hardly ever made in Indta, that .what are tec~mcally called. Powers are almost unknown, ~d tha~ the 
h pters respectively dealing mth those subJects are certalDly not necessary and can hardly be sa1d to 
~ a l: adient We feel t;he force of theso objections. In fact, we have always felt them. But we were 

e te p ponsible for the first draft of the Bill, whatever were its excellences or defects. The matters thus 
11~. r~s d to together with othe1·s such as Registration and Trusts, still more foreign to the proper sub­
? lee feth B' 

1
·n are all dealt with by the draft prepared by the late Indian Law Commission, whiob was 

]OCt 0 e > 
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. Bill founded upon 
'th . t uctions to mtroduce a 77 . ca ly sent out in 1870 by the then Secretnry of Stnte WI !US r t £I dia in January, 18 ' ~. e.,t r 

it, revised by Sir A. Hobhouse and sent home by the GovernmSnle~t Committee. The great de ere~~~ 
six months before the Bill was introduced and referred to. a! te ted us from dealing freely Wib 
d · · d s· A H bh e has h1t Ier o preven · h d been o -ue to the Law Commission an to Ir · . 0 ous ' f local experience a 
the Bill. Until the opinions of the Local Governments and ~hd.r~~l!~ ~ews against those of the able 
tained, for us to have altered it would have bee~ to ~et our m uiVI; t ow that the opinions a:nd results 
and learned men who were answerable for the Bill as mtro~u~ · u n t ll 't must be stnctly con-· 
b b · d e that if the Bill1s to go on a a ' 1 'ft a ove referred to have been 0 tame ' we se ' . th t · to say by contract Ol' gi • 

fined to the subject of transfer of property by act of parties, a IS . • 

3. We have therefore omitted chapters VII to XII, both inclusive. . . 
1 

t 
. · th ne of the canons laid down m om a.s 

4. We cannot maintain that they are m accordance . w1. 0

1 
" which are not either neeessary 

report, namely, that no additions should be ~ade to the. ex1Jshn~th awttl ments the rights and liabilitie1Z 
o1· clearly expedient." 'rhe cbaptP-rs deahng respective Y wl se e m~reover very incomplete ~ 
of owners of limited interests, and property held b! sev6J;~ per~onts, are, ery limited class of persons. 
and, as Natives are excluded from chapter IX, Jt won . app Y to a 

0
: Natives owers are almost 

Chapter XI (of Powers) would also be of little use. We beh.eve ~.a ham t~ind like! power was given 
unknown. So far as we ure aware, the only reported caslsi m ; .1c a~y of which cases a Hind{t be­
by a Native are in 2 Calc. 474, and N.-W. P. ( 1869) Part ~ P· ' 1.n eac 1 . - B a 181 where a Hindu 
q11eathed laud to his wife and expressly empowered her to al~eJ~ate It, dnd 10 0t 6if~reov~r powers may 
t-estator empowered his sister to appoint a trust~e of a rehgJO~S eThowm~ ~t therefore' does not pro­
be created by will, and are, as often as not, exermseable by w · . e .su le . enerall understand 
perly fall within a measure treating of the transfm· ofl?r?perty, that 1s, as lawyer s g Y 
the expression, the conveyance of property from one hvmg person to another. . 

i'i As the Bill is so far as it deals with immoveable property and debts, only a partia:l mea~m·ef 
we l1a~e made the j)re~mble run thus :-"Whereas it is expedient to define and amend certamh piards. 0 

· · b f t' " C ·e the preamble to t e n Jan. ,t.h.e law relating to the transfer of property y act o par 1es. ompa1 . 
Contract Act, IX of 1872. 

CHAPTER I.-P1·eli1nina1·y. 

6. In section 2 we have expressly saved all ~rans£e_rs by op.er~tion ~£ law (c. g., in case of 
insolvency, forfeiture, sale in execution of a decree), w1th whwh the B1llls not mtended to deal. 

d fi · · · f " t " " ·, tee " and 7. In section 3 we have omitted, as unnecessary, ·the e mt10ns o gran or, g~~n , 
"grant·" and for the last paragraph, we have said : "Chapters III, IV, V and VI of this Act shall 

' ' t-'!' " be taken as part of the Indian Contmct Act,. 18.t2. 

CHAPTER II.-Of .Ll.ssm·ances of Immoveable P1·opm·ty. 

B. This chapter should, we think, be entitled " Of Transfers of Immoveable Propert~,'' as it 1·~lates 
to all transfers o£ such property, whether or not an assurance is emplo:y:ed. v~e hav:e onntted s~ctwn 5 
and the schedule to which it relates : they do not fitly form part of a B1ll dealing w1th substantive law .. 
Moreover, English experience shews that statutory forms of conveyances are rarely used, and they- are· 
dangerous, as tempting unskilled persons to try and be their own conveyancers. 

9. Section 6 applies to transfers of immoveable property made by assurance; but it obviously­
ought to apply also to oral transfers o:li such property. We have therefore re-drawn it. . 

10. In section 7 we have provided for the case of a Seb:iit, which has twice come before the 
· Judicial Committee. (.See 14 Beng. ·450, and I. L. R. 2. Calc .. 341) .. 

11. ¥ rents and profits of land are 'immoveable property,' we have, after this· section; inserted 
section 1 of Act XI of 1855 :-

,.No person shall be chargeable with any rents or profits of any immoveable property which he has 
in good faith paid or delivered to any person of whom he in good faith held the same, notwithstanding 
it may afterwa~:ds appear that the person to whom such payment or delivery was made had no right to 
receive such rents or profits." 

This section now: applies onl:y to cases to which the English law is applicable; but tliere· see~s no -~ 
reason why so equita-ble and useful a rule should not be extended to every one in India. , 

12. Section 8 of bill No. III applies not only to cases where land bas passed· inte?' vivos by act 
of parties, but also to cases in which it ha.s been transferred by operation of law. It therefore seems 
beyond the scope of the Bill. , 

13. ?-'he Bill i~ silent as to the doctrine of lis pe11dens, which has in about a dozen repor.ted cases 
b~~ applied to Nat1ve purchasers and mor~gngees {see 1~ Bom. 24, 29, 30, 139; 8 Beng. 474; 1 
0 Kin. 803, 309; 10 W. R. 469·; Sev. 808, 9ol). We have mserted the following:-

« 10. ~uying the .~t.ive p~osecution in any Ce>urt havi'?g authority i~ Bllitish India 011 established 
· beyond the llmtts o£ BnttSh Ind1a. by the Governot• General m Council, of a suit in which the right to. 
any immoveable .P~perty is directly and. specifically in question, the property cannot be transferred by 
~ny party"? the swt so a.s to affect the nghts.of any other party theveto under any decree or order 
made therem." 
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wl . 14. Section. 9. of Bill No. III (as to the effect of payment by one person, o£ consideration for 
uch a transfer IS made to another) properly belongs to the Trusts Bill, and should, we think, be omit­

ted from the present measure. 

CHAPTER III.-Sales of Immoveable P1·operty. 

1_5. In accordance ":ith a suggestion of Mr. Justice Cunningham we have prefixed to this chapter 
a sect10n f~unded on sect~on 78 of the Contract Act ; but we do not think with him that the section 
sho~d proVIde for part ~ehve_ry, ~n expression which, in the sense in which it is used in the Contract .A.ct, 
sectiO~ 92, ~ould be mappropnate as applied to land, nor do we consider that, in stating the time 
at whiCh dehvery takes place, the effect of executing and delivering the assurance should be ignored. 

The section referred to is as follows :-

'.' S~le of immoveable property is effected by _offer and ac?e~tance of 
}z. ,. Sale how effected. certam Immoveable property for a price, or of a pnce for certam Immove­

able property. 
" togethei: with payment of the price and deli;ery of the property, or with tender, part-payment or 

earnest; or wtth an agreement, express or implied that the payment or delivery or both shaJl be 
postponed. ' ' ' ' 

"Where there is a contract for the sale of immoveable property, the ownership of the proporty 
passes to the buyer when the whole or part of the price or when the earnest is paid or when the 
property is delivered. ' ' ' 

"If the parties agr_ee, expressly oi· by implication, that the payment, or delivet·y, or both, shall be 
postponed, the ownersbtp passes as soon as the proposal for sale is accepted. 

"Delivery of immoveable property takes places-
" (a) if the transfer is made by assurance-when the assurance is executed and delivered by the 

seller, and (if its registration is required by. law) registered : 

"(b) if t~e transfer is not made by assurance, in the case of a reversion or other intangible thing_:_ . 
when the parties consent to its delivery, and in the case of other immoveable property-when the buyer 
becomes capable of exercising physical control over it and determines to exercise such control on his 
own behalf or on behalf of the person whom he represents." 

This will have the effect of settling a moot point of H~nd(t law, namely, whether change of posses­
sion is necessary to complete a sale of land; whether, in other words, the vendor must, at the time of 
sale, be in possession of the property sold (I. L. R. I ' Calc. 302 : I. L. R. I Bomb. 502 : N.-W. P. I871, 
p. 2: contm 7 Bomb. A. C. J. 4: 10 Bomb. 491). This question is answered in the negative by the 
Calcutta High Court and Mr. J.D. Mayne, a considerable authority on Hindu law. 

l6. We have omitted clauses (cl) and (i) of section 11 (now I2). The former is, as Mr. Jacob 
points out, provided for by the Contract Act, section 39; the latter by sectiOn 10 of the same Act. On 
the other hand, we have restored clauses (e) and (f) of Bill No. I modified as follows :-

« 'l'ill the ownership of the property passes to the buyer, the seller is entitled to the rents and 
profits thereof. 

" When the ownership of t1te property has passed to the buyer, he must bear any loss arising from 
the destruction, injury or deterioration of the property not caused by the seller, and he is entitled t.o 
the benefit of any improvement in, or increase in value of, the property and to the rents and profits 
thereof." 

The latter clause corresponds with the provision of the Contract Act, section 86, as to goods. 
17. We have recast and abridged section 10 (now I3) as follows.:-

lJisclosures required from seller and buyer. "The following omissions are fraudulent:-

"(a) an omission of the seller of immoveable property to disclose to the buyer any defect therein 
of which the seller is, and the buyer is not, aware, and which the buyer could not with ordinary care 
~~: . 

, " (b) an omission of the buyer of immoveable property to disclose to the seller any fact as to the 
nature or extent of the seller's interest therein, of which the buyer is, and the seller is not, aware, and 
which increases the value of such interest." 

This will attract section 17, clause (5), of the Contract Act, which declares that "fmud" 
includes cr any such omission as the law specially declares to be fraudulent." 

18 As the Bill is now strictly limited to transfers by act of parties, we have omitted section 13, 
as to the procedure where the buyer becomes insolvent be£o:e completiOt;J· For the same reason we 
have also omitted section 73, as to the procedure where, durmg the contmuance of a lease, the lessee 
becomes insolvent. 

I9. Section 17 (now 1 8), as to 'joint purchases. We have added, as Mr. Field suggests: ~<In the 
absence of evidence as to the shares so advanced, such persons shall be presumed to be equally mterest-
ed in the property." 

, 
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CHAPTER IV.-Of E~hanges. 

. . bl . ·ty we have placed it after 
20. .As this chapter deals mth moveable as well as rmmovea e proper ' tt r seems suffi. 

the chapter on leases, and we have omitted the first paragraph of section 22, as .the m~ ; 7 -
ciently provided for by Act IX of 1872, sections 64, 65, and Act I of 1867, sectrons 2o, · 

CHAPTER V.-Of Mortgages of Immoveable P·rozJerty. 

21. Section 27.-We fear that the abolition of equitable mortgages here pr?posed by the ~~w 
Commissioners would inconvenience the mercantile community. We have thought It better t? say t a. a 
mortgage by deposit of title-deeds shall be deemed to create a charge on the property compnsed therem 
and to insert the necessary clause in section 68 (now 63). 

'22. We have provided, in accordance with a suggestion of Mr. Field, that in tho case of an 
usufructuary mortgage, the mortgagor may recover possession of the propert:f, (1) where .the mortgag{~e 
is authorized to pay himself from the rents and profits of the property the prmmpal and m~erest of _1!-~e 
mortgage-money-when such principal and interest !1re so paid; (2) where the mortgagee JS aut~10nzed 

· to pay himself from such rents and profits the interest of the mortgage-money-=-;-wheu t~e ~erm (1£ any) 
of the mortgage expires and the mortgagor pays o1· tenders to the mortgagee, or deposits m such Court 
as last aforesa-id, the principal of the mortgage-money." 

23. Section 29 (now 24).-We have here declared the duty of a mortgagor to take all legal 
means to protect his rights in the mortgaged property (Macph. 112). 

24. Section 31 (now 27).-This provided only for-voluntary waste. We have now provided that .. 
the mortgagor is not liable for permissive waste. 

25. Section 42 (now 39), clause (c).-We have added, in order to meet the case of patnl. tenures 
and saleable under-temu·es, " and any an-ears of rent in default of payment of which the property may 
be summarily sold." 

· We have provided that a mortgagee in possession ought to do such repairs as he can pay for out 
of the rents received after his interest is paid (see 9 W. R. 488). · 

. We have omitted clause (e). The right which it gives is, as Mr. Field says, part of the mortgaaee's 
nght to take possession, which, as a general1 ule, finds no place in the Hill. " 

Where sufficient tender is made, the mortgagee in possession is thenceforth accountable for 
all his receipts from the mortgaged property (N.-W. P. 1: Macph. 159-160). We have provided for 
this. · · 

26. Section 60 (now 57).-When a mortgagor obtains a. decree in a redemption-suit and fails to 
pay the amou~t due! we thiJ1!r the mortgagee should be entitled either to a foreclosure or a sale. We . 
have altered this sectron accordingly. · 

27. S~ction 61 (no"' 58).-:-We have ?mitte~ t~1e second p~ragraph and the schedule to which it 
refers ... It Is hardly the function of a B1ll codifymg substantive law to give forms of decrees Th 
should, if necessary, be added to schedule IV of the Code of Civil Procedure. · · ey 

CHAPTER VI.-Of Leases. 

28. Section 70 (now 66).-We have substituted a section 1malogous to that b d 
substitute for section 10. / a ove propose as a 

29. Section 71 (now 65).-We have struck out clauses (c) and (g) Th f · 
latter is provided for by the Contract Act, sections 64 and 73. . e ormer IS superfluous; the 

Clacse (l) now (j).-With reference to Couch C J 's decisio · If, z 
we think this clause should run thus: rr The lesse; m~ ~~the ~ m oeg er v. Yu~e, 5 Beng. 401, 416, 
s.s a I'easonable owner woyld nse them but he must nft use the P per~y l;ased a~d Its products (if any) 
fo1· which it was leased, or fell timber 'open mines or quarries 

0 
proper { or a purpose other than that 

eive or permanently injurious thereto}' We have added '"l'he; c~~~ a~y 0~~er act which is destruc­
to mines which were open when the lease was grnnted."-See 8 rCh I 1D0~ m

52
t Is clause does not apply . an. 1v. G. . 1 

Clause (q) now (o).-We have inserted words in the proviso to sh th ' 
not entitled to arrea-rs of rent due before the transfer. ow at the lessor's transferee is . 

Clause (r) now (p).-We have made (in accordance with a sn · 
NorTh-Western Provinces) the second paraaraph to run thus." N r~str?n of_ .the Gevernment of the 
to authorize a tenant having a right of oc~upancy the f · t g m t_his clause shall be deemed 
has been made in pa.ying revenue, and the lesse~ of a:=~ ad es:e m respect of which default 
Wards, to asaign his interest as such tenant, farmer or lessee." un er e managemenj; of a Court of 

80. Section 76 (now 70).-We have. completed the list of even~s -on which 1 d . 
81 W L-. a ease etermmes . 

. • e UlloVe redrawn the clause as to waiver of forfeiture and notice It · 
w, ha; • erted • • rs now numbered 71, 72 

e :ve lUS: a section (74) as to the effect of surrender and forfeiture f I . b. 
o a ~ase, on su -

., 
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?3. We have made some other comparatively unimportant omissions, additions and altera.tions in 
wor?-ing and arrangement ... We have. added on the margins references to the reported decisions of the 
Indian Cqurts and the Judicial Com~ttee, ;vhich justify the rules conta.ine~ in the Bill. It will be seen 
that but few of these rul~s are de':01d of this valuable support. The assertion that the Bill would intro. 
duce a mass of new law.mt? Indm.must therefore be due to ignorance of the extent to which English 
~aw (under the name of JUStiCe, eqmty and good conscience) is actually administered to the Natives by 
the Anglo-Indian Courts. The object of the Bill, like that of all our Codes, is to strip our own law of 
aU that is local and historical, and to mould the residue into a shape in which it would be suitable for 
~n Indian population and could be easily administered by non-professional Judges. But the Bill will 
Introduce hardly any new substantive law, and it will not (except in the case of the procedure relatin.,. 
to mortgages) displace any existing enactment. The rules, for instance, as to the relation of landlord 
and tenant contained in the local Acts, X , of 1859, XVIII of 1873, XIX of 1868, XXVITI of 1868, 
Bengal Act VIII of 1869, and Madras Act VIII of 1865, will all remain untouched. 

34. To the body of local usages and contractual incidents which in India, as in other countries, 
exists as to the transfer of land the tenderest care is shown by the Bill. Not only is local usage 
expressly saved in sections 62,65 and 68, but the effect of section 1, clause (a), will be to maintain intact 
the statutory force which the legislature has given to local usage in those two pays de coutumes the 
~anjab and Oudh ; and throughout India all the many incidents of a mortgage or a lease, which are no·t 
mconsistent with the provisions of the Bill, will remain wholly unaffected. 

35. The Bill and preliminary report of the Select Committee have been published in English in 
the Presidency-towns, the Pan jab, the Central Provinces and British Burma. From the North-Western 
Provinces no report of publication bas been received. Publication of the Bill and Report in the 
vernacular bas been reported only by the Government of Bengal. We recommend that the Bill as now 
altered be published in the Gazette of India and sent to the various Local Governments for opinion. 
And we think that no further steps should be taken upon the Bill until it has been reported on by the 
new Indian Law Commission. · 

CALCUTTA ; . }" 
The 19th Febmary 1879, 

WHITLEY STOKES. 
F. R. COCKERELL. 

I concur in all the omissions and amendments made by the Committee and in their final recommend­
ation ; but I believe the Bill to be capable of further· simplification, and regret to notice the almost 
entire absence of illustrations. 

T. H. THORNTON. 

I hav.e not bad time to consider either the provisions of the Bill or the changes now made 
:thoroughly; but I agree that the chapters on Powers, Settlements, &c.,.should be omitted, and think 
these omissions necessitate republication with a view to elicit fresh criticism to be laid before the new 
.Commission. 

I would modify the new section 10 by requiring a written instrument in all cases where the value of 
the property sold is Rs. 100 or upwards. This will invoh-e registration and get rid of the inconvenience 
and anomaly which would arise from, oral sales of valuable la~~ with deferred possess~ on an~ no regis-
tration. Subject to the above remars:s, I approve of the addittons now made to the Bill. · 

G. H. P. EVANS. 

I concur. in all the omissions, and agree that there should be a further publication. 

G. C. PAUL. 

.. I am opposed to the re.Pub~ica~ion of th~s Bill at th~ present t~me. I believe that t~ere is ~ gr~t 
deal still left in the Bill whiCh 1t wlll be des1r1lble to omit, as relatmg to matters on which legislatton 
is not called for ; and I think that there should be no further publication until the Law Commission 
have reported on the measure, 

A. J. A.RBUTHNOT. 

I am inclined to think that there can be JJO harm in republishing the Bill in its present form 
(though I must say that I believe it admits of further improvement), }n~amuch as the republication 
will elicit public criticisms which may be of some use to the Law CommiSSion. 

JOTINDRA :MOHAN T.AGORE. 
c 
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and subsequent costs. 
Order absolute for foreclosure. 
Power to enlarge time. 

52. Decree for sale. . 
Power· to decree sale at instance of mortgagee. 
Power to decree · sale in foreclosure-suit at 

instance of mortgagor. .. ·< 
53. Procedure when defendant pays- · amount due 

and subsequent costs. 
Order absolute for sale. 

. 54. Recovery of balance due on mortgage. 
. .Redemption. 

55. Who may sue for redemption. 
56. Decree in redemption-suit. 
57. In case of redemption, possession. 
. In default, foreclosure or sale. 

Power to enlarge time, 

RP.domption and Foreclosure. 
58. Right of mesne mortgagee to redeem and 

foreclose. 

Costa, 
• ?9. Costs of mortgagee subsequent to decree. 

Sale of Property subject to prior Mortgage. 
6
6

0
1
• Sale ?f p_roperty linbject to prior mortgage. 
• Application of proceeds. 

AfUm!alous Mortgages. 

62. Mortgages not desori.bed .in, section 21. 
Oharg~. :. ·. 

63. Charges. 
Effect of deposit of title-deeds 

64. E:r:tinguishnient of charges. • .~ . 

" 't\• 

'· 
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CHAPTER V. 
OF LEASES OF IMl!OVUBLE PROPltRTY: 

65. Rights and liabilities of lessor and lessee. . 
66. Disclosures required from lessor and lessee. 
67. Lessee before entry. 
68. Duration of cei·tain leases in absence of writ­

ten con tract or local usage. · 
69. Exclusion of day on which term commences. 

Duration of lease for a year. 
Option to determine lease. 

70. Determination of lease. 
71. Waiver of forfeiture. 
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SECTION. 

77. Right of party evicted from thing received in 
exchange. 

78. Rights and liabilities of parties. 
79. Exchange of money. 

CHAPTER VII; 

OF TRANSFERS OF DEBT. 

30. Transfer of debts. 
81. Notice to be in writing signed. 
82. Debtor to give effect to transfer. 
83. Liability of transferee of debt. 
84. Mortgaged debt. 73. Relief against forfeiture for non-payment of 

· ' \, rent. 
l1 ?4. Effect of surrender and forfeiture on under­

leases. 

85. Saving of negotiable instruments. 

11 s. 1 : 
II II, s. 1. 

II. s. 2: 
1 II, s. 1. 

75, Effect of holding over. 

CHAPTEit VI. 
OF EXCHANGES. 

76. " Exchange " defined. 

No. III. 
A Bill to amend the law 1·elating to the 
Transfo1· of P1·operty by act of Pa1·tios. 

WHEREAS it is expedient to define and 
Preamble. amend certain parts of 

the law relating to the 
transfer of property by act of parties; It is 
hereby enacted as follows :-

1. 

CHAPTEH. I. 

PRELIMINARY . . 
This Act may be called "The Transfer 

l)hort title. 

. Extent. 

of Property Act, 
1879:" 

It extends to the 
whole of British India; 

Commencement, 
And it shall come 

into force on · the first 
day of January 1880. 

2. On and from that day the enactments 

Repea.l. of Acts. 
specified in the sche­
dule hereto annexed 

shall be repealed to the extent mentioned 
in the third column thereof. But nothing 
herein contained shall be deemed to affect-

CHAPTER VIII. 
OF APPORTIONMENT. 

86. Apportionment of periodical payment£ on de­
termination of interest of person entitled. 

ScHEDULE-Repeal of Enactments. 

3. In this Act, unless there be some- Rill s.3: 
thing repugnant in the Bill II, •· 1 ' · 

lntcrpret:.tion.clauae. b. . Report, s. 2 : 
su Ject or context--

"assurance" means any non-testament- Act III of 1877, •· 
ary instrument which 17, cl. (b). 

"assurance., . 
purports or operates to 

create, transfer, or otherwise dispose of, 
whether in present or in future, any right, 
title or interest, whether vested or contin­
gent, to or in immoveable property : 

«registered" means re,:Pstered in British 
India under the law 

"registered." . for the time being in 
. force regulating the 

registration of documents : 
'' attached to the earth" means-

"a.ttached to the earth." (a) im~edded in the 
· earth, as m the case of 

walls: 
(b) permanently resting upon it, as in the Sec sa. 18, 44, clnoae 

case of buildings; or (s), 61. 

(c) attached to what is so imbedded or so 
rests, as by means of nails, bolts, screws, 
cement, solder or otherpermanentfastening. 

4. Chapters III, IV, V and VI of this 
Chapters III, IV, v Act shall be construed 

and VItob~partofAct as one with the Indian 

t IX of 1872, s. l. (a) the provisions of any enactment not 
Saving of certain hereby e~:pressly re- CHAPTER II. 

IX of 1872. Contract Act, 1872. 

~ct~,. i_ncidents, rights, pealed: OF TIM.NS•'ERS OF IMMOVEABLE PROPERTY. 
liabilmes, &c. (b) any incidents of 5. Every person competent to contract Bill, s. 4: 
any contract which are not inconsistent Persons competent to may:make a transfer of Report, s. 4. 
with the provisions of this Act: make transfers of im- immoveable property : 

(c) any right or liability acquired or in-
1 

moveable ~roperty: • but subject to t~e lnw 
cnrred before this Act comes into force, or j for the t1me bemg 1!1 force as to .the Circum­
any remedy in respect of any such right or · s~ances and extent m and to which he may 
r bilit : . dispose .of such property . 
. m(d) ~ · ht to an thing affixed to the 6. Unleijl! a different intention i.s e~pres.sed Bill, a. IO: • 

e ng Y or necessanly 1mplied Report. a. 10· 
soil hy the lessee under any lease granted Opention of trans· t nsf f . 'v.lasHlauae, RepOrt 

_t- hi A t · to f . f a ra er o 1mmove- a. 6 : 
b~ore t s .c comes m ore~ . . er. able property vests in 2 ~· B. 125 (build! 

eng. A. C. 219. (e) a_ny nght of .pre-emptiOn acqmred I the transf~ree all the interest .which t~e 
14 

W.k 379• 
after thiS Act comes mto force : transferor 1s then capable of passmg therem 

i.. R., 2.Bom.541. . (f) any transfer by operation of law. and in the legal incidents ~ereof. . 
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N.-W.P.1870,p.251: Such incidents inclu:ile (where the pro­
~ W.· ~h~30 pertyis land) the easements annexed thereto, 
grow! ov~n ~~, the mines and minerals thereunder and t.he 
)lorley, N. S. 259. standing trees, and all other products of the 

soil, 
and (where the property is machinery at­

tached to the earth (the moveable parts 
thereof, 

and (where tl1e property is a house) the 
easements annexed thereto and it.s locks, 
keys, bars, doors, windows, pankhas, _half-
doors, mats and blinds. -

9 Moo. I. A. 303. 7. The transferor of immoveable proper~y 
Title -which trnnsferor cannot give to another 

of im!"ove:~.ble property a title thereto better 
can gtve. than his own, and 
where he has only a r~stricted power of 
alienating the property, he cannot give to 
another a title thereto valid as against third 
parties, except upon an alienation within 
the restriction : 

6 Moo. I. A. 393: -Provided that where the transferor is (a) 
2 W. R. 123 : Protection to innocent the manager of the pro-a.w. R. u : f r I f . 8 w. R. 77 : trlllls erees or va ue. perty o a mmor, an 
1 Bom. 27: undivided family, or an endowed temple, (b) 
~ ~:::: n~ : a sonless Hindu widow in possession of her 
12 Bom:69: deceased husband's property, or (c) a trustee, 
H Bsng. 450: benamidar or other ostensible owner, the 
I. fa's.R. 2 ClUe. 341• transferee's title shall not be 'impeached if 
2 Mad. 407 : the transfer has been made for a consider-
s Mad. ~4 : a.tion and the transferee has acted in good 
6 Mad. 31 1• . faith and used due care and diligence to 

ascertain that the transferor had power to 
make the transfer. 

Ar.t XI of 1855, s. 1. 8, No person shall be chargeable with any 
Rent bona fide paid to rents or profits o£ any 

h_older under defective immoveable property 
t1tle. which he has in good 
faith paid or delivered to any person of 
whom he in good faith held the same, not­
withstanding it may afterwards appear that 
the person to whom such payment or deli­
very was made had no right to receive such 
rents or profits. 

11 Bom. 72,76: 9: Where undivided immoveable proper-

8l2M~~1· 2138 : .,. f ty is held in possession 
au, : ~rans cr of shnrc of b d 

21 w. n. P. c. 237. undivided property. Y co-owners an one 
of them transfers his 

share or any interest therein, the transferee 
takes the share or interest subject to the 
right of the other co-owners to enforce a 
partition of the property; and when such 
partition is effected, the right of the trans­
feree as such, in the absence of a cont1·act to 
the contrary by ~he co-owners, extends only 
to the share allotted to himself Ol' to his 
transferor. 

8 Beng. 478: 10. During the active prosecution in any 
r~~.1M: 64,' 139: T~ufer ~f prope~y ~our~~avinga.uthority 
N.-W.P.1867,p. 301: pending au1t rolatmg In Bnt1sh India, ores-
10 "/{. R. 469 : thereto, . 'tablished beyond the 
rw. ~2~:~ ~limits of British India by the Governor 

: · ' General in Council, of a suit in which the 
& : right to any immoveable property is directly 

and specifically in question, the property 
cannot be transferred by any party to the 

v. suit so as to affect the rights of any other 
8 ~arty thereto under any decree or order 

therein. 

CHAPTER Ill.-

OF SALES OF l:MMOVEADLE PROPERTY. 

bl ·ty is ef- Delivery not necea· 
11. Sale of immovea e propel d _ sary in case of 

. fectecl by offer an a~ Him\ds, 14 Bcng. 
Sale how cftoctcd, ceptance' of certam 307: 1 Bom. 5, 19. 

_ · . of a Effect of part-
immoveable property for a pnce, or paymcnt,N.-W.P. 
price for certain immoveable property, 1866, p. 161: 15 

. d W. R.44: 
toaether with payment of the priCe an in Muhammadanlnw: 

deliv~ry of the property, or with tender, Effect of earnest, W. 
part-payment or ~m·n~st; or with an agree- ~~~sgg3. 281: 1 
ment, express or nnphed, that the payment, Cf. Act IX of 1872, 
or delivery, or both, shall be postponed. ·8• 78, ns to goods: 

l f -postpon<Y;:t'.lt of p:.y. 
'Where there is a contract for t~e . sa eo mont, ; w. R. 31Z:, 

immoveable property, the ownership of the Effect ot'delivery be. 
property passes to the buyer when the whole fore p:.ymont, 10 
or part of the price, or whe~ the _earnest, W. R. 194. 
is paid, or when the property IS delivered. 

If the parties agre_e, expressl:f or by impli­
cation, that the payment, or dehvery,or both, 
shall be postponed, the ownership passes as 
soon as the proposal for sale is accepted. 

Delivery of immoveable property takes 
place-

(a) if the transfer is-made by assurance-:- 14 Beng. 307, 312: 
when the assurance is executed and delivered N ·· ·w.~. 1866, P· 87 

h II d ('f 't . t t' . Cons1der 12 W. R by t e se er, an r 1 s reg1s m Ion IS re- P. c. 6 : 
quired by ln.w) registered: !IS to delivery of as· 

surnnce, \V. R. 
1864, p. 222 : 5 
w. R. 248: 

Morley N. S. 358. 

(b) if. the transfer is not made by assur- -Right to redeem, N .• 
ance, in the case of a reversiou or other W.P. 1868, ll· 376. 
intangible thing-when the parties consent - ·.,.. 
to the delivery, and in the case of other 
immoveable property-when tire buyer be-
comes capable of exercising physical control 
over it and determines to exercise such con-
trol on his own behalf or on behalf of the 
person whom he represents. 

12. In the absence of a contract to the Bin, s. 11: 
. . . . . contrary, the buyer and Bill II, s. 11: 

Il1ghts nnd hab1httes th ll . f . Roport, s. 14. 
of buyer and seller. e se er o Immove-
. . able property respect-
Ively have the r1ghlis, n.nd are subject to 
the liabilities, mentioned in the ten rules 
next following, or s11ch of them as are appli. 
cable to the property sold : 

l . 
v 

(a). ~he ~ellor mustprod~oe to the buyer, Devs€ Gltel<t v. Jiva· 
~or · exammat10n, all documents of title relat- ruJ lllukund!i$, 2 
mg to the property wliich are in his posses- ~om. 432 (no 
· • - d · r1ght to have good 

Blon or power, au must mform the buyer title shewn). 
of all facts ~ot apparent thereon of which Abstrac~ of title, 1,., 
the seller Is aware and whioh affect the B\m. 18. p ~ 
seller's power to fulfil his contract, and must ·, 
answer to the best of his information all . 
~·elevant questions put to him by the, buyer 
In respect to the property or the title there-
to. - ' 

(b). Till the ownership of the ·property Bill, 11 (o). 
pass~s to the buyer, the seller is entitled to 
the rents and profits thereof. 

h (c)~ Whd en the ownershipciftheproperty Cf. Act .IX of - 1~72, 
as ra:s~e to the buyer, he must bear any 8, 86. 

loss ariSI~g from the destruction, injury or Bill, 11 (/), 
decrease m value of the property. not caused 
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by the seller, and he i.s enti~led to th~ benefit 
of any improvement m, or mcrease m value 
of, the property, and to the rents and profits 
thereof. 

:J Born. A. a .. J. 102: (cZ). When ·the buyer has been let into 
· : ·Hay 577. possession of the property before payment of 

the whole of the purchase-money, the seller 
has · 11 charge upon the property for · the 
amount of the purchase-money, or any part 
thereof, remaining unpaid, and for intetest 
on such amount ot· part; but as soon as the 
a~surance, if any, is registered, such charge 
shall cease except as against the buyer. 

. j 
(c). Unless the buyet· has improperly de­

clined to accept delivery of the property, he 
has, against the seller, a charge on the pro­
perty, to the extent of the seller's interest 
therein, fot· the amount of any purchase-

(;). Unless the sale is made by a. person Bill, b.41 (I) altered. 
in a fiduciary character, the seller shall be N.i:·. P. 1867, P· 
deemed to contract with the buyer, See 7 w. R. 196: 6 

w. R. 152:25 w. 
first, that notwithstanding anything done R. 46. 

by the seller or any person through whom 
he clnims, the seller has power to transfer 
the property to the buyer, free from incum­
brances; 

secondly, that the seller and all persons 
claiming any interest in the same through 
or for him, or any person through whom he 
claims, will on demand execute and deliver 
to the buyer at his expense any further as­
surance of the same that may reasonably be 
required; 
and, where the property is leasehold, thi1·dly, further assurance, 5 

that the lease is valid and subsisting and W. R. P. C. lll. 
that therent reserved thereby, the conditions 
contained therein and the contracts binding 
on the lessee have been paid, performed and 
observed down to the delivery. 

money property paid by the buyet~ in au tici­
pation .flf the delivery, and for interest on 
the amount of such payment; and, when the 
buyer properly declines to accept the deli­
very, a.lso for tho earnest (if any) an<l for 

. , :J Bong. 0. c .. J • i9. his costs (if any) of a suit by himself or the 
-1 seller to compel specific performance of the 

When the sale is made by a person in a 
fiduciary character, the seller shall be deemed 
to contract with the buyer that the seller has 
done no act whereby the property is incum­
be!·ed or whereby he is hindered from trans­
ferring it. 

,· contract or to obtain a decree for its rescis-
'11," 

'' ~ 
' i' 

~ · 
I 

. i 
,. 
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(f). When the buyer has been let into 
beneficial possession of the property before 
payment of the price, and the price is not 
paid owing to defects in the seller's title, the 
buyer is not liable to pay for such possession. 

(g). The seller must discharge all incum­
brances on the property existing at the date 
of the contract. 'l'he bnyer may retain, out 
of tl1e unpaid purchase-money, the amount of 
such incumbrances, and· shall pay t.he amount 
so retained to the parties entitled thereto. 

(h). On payment or tender of the amount 
due in respect of the price, the seller is 
bound to execute a pt-oper assurance of the 
property when the buyer tenders it to him 
for execution at a proper time and place. 

(i). On delivet·y of the property, the 
bnyer is entitled to all documents of title 
relating thereto which ·are in the seller's 
possession or power : 

Provided that (1) where the seller retains 
any part of the property comprised in such 
documents, he is entitled to retain them all, 
aud (2) where the whole of such property is 

· sold to different buyers, t.he buyer of the lot 
of greatest value is entitled to such docu­
ments. But in ca,se (1) the seller, and in 
case (2) the buyer, of the lot of greatest value 
~s bound, upon every reasonable request by 
the. buyer, or by any of the other buye1·s, as 
the case may be, or by any person claiming 
under him, and at the cost of the person 

. making the request, to produpe the said 
documents and furnish such true copies 
t.hereo£ as he may require; and, in the 
meantime, the seller or the buyer, as the 
case may be, of the lot of greatest value, 
must keep tbe said documents safe, unca.n. 
celled and undefaced, unless prevented from 
~o doing by tire or other inevitable accidpnt. 

Disclosures required 
from seller and buyer. 

lent:-

13. The following Bill II, a. 10 
omissions are fraudu-

(a) an omission of the sellet· of immoveable 7 W. R., 268. 
property to disclose to the buyer nny de- Cf. Act IX of 187.2, 
f t tl . f h' h th ll . d h sa. 17, elanee (u), ec terem o w tc e se er Js, an t e 19. 
buyer is not, awa1·e, nnd which the buyer 
could not with ordinl}ry care discove1· : 

(b) an omission of the buyer of immoveable 
property to disclose to the seller nny fact as 
to the nature or extent of the seller's interest 
thorein, of which the buyer is, and the seller 
is not, aware, and which increases the value 
of such interest. 

B. A contract for, or relating to, the sale Bill, a. 12 

Contrnct for sale not of immoveable pro- ~ill 1~ 8• 11~ '. 
of i~solf to crc:r.to inter- perty, sholl not of 7 ~~ R. as. · 
est m property. itself have the effect of 
creating any interest in, or chnrge on, such 
property ; but the only right of any person 
under the contract shall be to apply for 
specific performance, or for compensation, or 
for both, according to the rules laid down 
in the Indian Contract Act, 1872, and the 
Specific Relief Act, 1877. 

15, As between the seller and buyer of Bill n, a. 14 
. . leaseho~d property, the 

Lr:r.bJllty of buyor of buyer is in the a.bsenc 
leasehold. ' e 

of a contract to the 
contrary, bound to pay the rent reserved by 
the lease and accruing due after delivery of 
the property,to perform the contracts entered 
into by the lessee, and to indemnify the 
seller against all claims arising after the 
delivery in respect of non-payment of subh 
rent or breach or non-observance of such 
contracts. 

16. As between the seller and buyer ofa Bill II a. 16 
. . right to redeem mort- ' 

. Liabrlity of buyer of go.ged property th 
ngh~ to red~m. • • , e 

buyer ts, 1n the absence 



Bill II, a. 16 

Bill II, a. 17. 

Bill II, a. 18 : 
7 w. R. 483. 

of a contract to the contrary, bound (a) to 
pay to the mortgagee the principal sum 
which, on delivery of the right, is due on 
the mortgage, and all interest from time to 
time due for the same, when payment thereof, 
respectively, i>l lawfully demanded, and (b) 
to indemnify the seller against the payment 
thereof, aud agamst all cla.ims for non-pay-
ment thereof, respectively. 

17. If at the dat.e of the con tract the 
property is insured 

Money received by · I d 
seller under fire-policy ngamst oss or amage 

· by fire, the buyer, in 
case of such loss or damage, may, in the 
absence of a contract to the contrary, require 
any money which the seller actually receives 
under the policy, or so much thereof as may 
be necessary, to be applied in reinstating 
the property. 

] 8. When two or more persons pnrcl1~se 
Joint purchnses. any imm?veable pro-

perty, wrth separate 
funds belonging to them respectively, they 
shall, in the absence of a contract to the 
contrary, be interested in such property in 
proportion to the shares of the purchase­
money which they respectively advanced. 

In the absence of evidence as to the shares 
so advanced, such persons shall be presumed 
to be equally interested in the property .. 

19. When two properties are subject to 
Right of buyer of one a common charge, and 

?f two properties sub- one of the properties is 
Ject to co_mmou charge. sold, the buyer is as 
against the seller, in the absence of a con­
tract to the contrary, entitled to have the 
charge satisfied out of the other property. 
so far >IS such property will extend. 

Jlill II, a. 19: 20. When any property is sold, the pro-
:! Hay 549 : d f h" h 1 w R 

14
• Bo111l .fide buyer not C!!e so· w IC are sub-

XxXI of IsM, s. 17 : ~und to see to upplicn- ject to any trust, the 
. XXVIII of 1860, a. tionofpurchnae.money. buyer in good faith of 

31. th13 property 'is not bound to see to the ap­
plication of the purchase-money to the pm·­
poses of the trust, nor is he answerable for 
ilie n1isapplication of such money. 

CHAPTER IV. 
OF MoRTGAGES oF btMOY.EADLE PROPERTY 

AND CB.A.RG ~;s. 

Bffi II,~. 25: 21. When, for the purpose of securing 
.Rill, •• 14 : d d 

the interest 'Of the tra~sferor in the property: 
subject to the mortgage, or any part of such 
interest, is a mortgagor ; ar~d any person 
entitled as heir, legatee, ass1gnee or other­
wise . to the interest of the transferee under 
the mor~gage, or any part thereof, is a 
mortgagee. · 

Where the mortga,.or transfers the pro- 5 Beng. 303. 
E r 

1 
rt 

0
perty to the mortgagee 5 w. H. 

230
· 

ng •s 1 mo gage. with a proviso that, 
upon payment of the mortgage-money at a 
certain date, the property shall be retraus-
ferred,, the transaction is called a mortgage . . 
in the English form. 

. I> 
Where the mortO"aaor delivers possess1on Mncph. 1-\. 12, 59: 

0 ~f the property to the R. B. Uh,ose, 218, :.; 

Usufructunry, mort- mortgagee, and author- 2 ~~~0~ 1. A. 487. 
gage. izes him to retaiu such 
possession and to pay himself from the rents 
and profits of the property the interest, or 
the mortgage-money and interest, or to take 
such rents and profits in lieu of interest, or 
of the mortgage-money and interest, the 
transaction is called an usufructuary mort-
gage. 

·Where the mortgagor .. binds himself per- Macph. 10, 12. 

Sim lemort n<>e. soually to repay the 
I' go mortgage-money, and 

pledges the property as collateral security 
for the repayment, but does 110t contract 
that, on default of payment of the mortgage­
money and interest at a certain date, the 
propert~ sh~ll pass to .the mortgagee, the 
transact·IOn 18 called a snnple mortgage. 

Where the mortgagor "?ot so binding him- Mncph. 11, 12. 

'I rt b d" self, contracts that, on 
" o gage y con ,. , f I f 

tiona! sale. Cle ·au t o payment of 
the mortgage-money 

a.nd interest at a certain date, the property 
~hall pass to the mortgagee, the transaction 
ts called a mortgage by conditional saie. 

22. A mortgage .can be effected only hy Bill II, s. 26: 

Mortgage to be by as- nssurnnr.e s•gned by ~ee Macph. 53 : 
sur:mce. the mort-gagor and at- · B. Ghose 64. 

witnesses. 
tested by at .least two 

Rights and Liabilities of Mo1·tga.gor. 

Right of mortgaaor 2 3. .A. mortgagor Bill II, s. 28 : 
to redeem, tender 

0 

or has the followin cr Bill, s. 15 , 
deposit. · o " B rights as a""ainst the " eng, 450' 6 
mortgagee :- "' Beug. 562 , 2 .Mnd. 

420 : 7 Mad. 395 : 
Iu Oen. Provs. 13 

Ao• XXVJ1Iofl866, · M money a vance 01' • ortg~tge, mortgngor b 
I. Ill : and mortgagee defined. to e advanced by way 

neecl not • of loan or an existing 
ha·vepre.entowJntp:r·. or future debt, or the performance of an 

p.ll. et;~~ngement, one person transft>rs to another 

(a.) at any time ail:er the mort!!"aae-mone · Bong. 205· 

has become payable, or hus bee~ paid th~ N.~ci!·. ~ 1t68•23~· mort,.acror has · 1 t ' • · m · 1 
• d o o a r1g 1 on p~yment . 01' ten- no redemption be· 

er, at a proper time and place of th for~ expitntion ·of 

L p,,.,;,;h ... •, ... • Fol~n 36. a r1ght over specific immoveable proJ)erty 
rigbtoftb t f · II d ' f.:'1'·i'ec~enlptiioo, 11 e rans t'r 111 ca e a mortgage of immove-

able propert.y, the trnnsfe1·or is called a 
mortgagor, tl_Je transferee. a mortgagee, the 
money of whrch payment JB secured is called 
th~ mortgage-money, and the as~ura.nce by 
whrch the transfer is eiiected is called a 
m ortgo.ge-deed. 

FGr the purposes of this chapter any 
terson entitled . as heir, legatee, 8118ignee, 
easee Dr .ot.hel'W.lSe than a.a a. ~ortgagee to 

mortga""e-money and interest ! . d e perwd narhed. Rc­
on ·th 0 ·t . remaunug ue demption after 

? IDOl gage, to requ11·e the mortgagee fixed time hns ex­
t~ . re-trnnsfer the mortga.rred pr·operty to pired, 9 Bomb. 69. 
lum or to exec t k"' l · sec 7 Beo. 136 
wr" '· 7 u ? a.n. nc ·now edgl;llent in (P.O.). 

ltmg ~hat any nght m derogation of his English practice· fol­
ownershlp or' other interest transferred to lowed , :ov!th n~ces-
the mortgagee ha b t " . h d sary modtficnttons, s een ex mgU1s . e : in cnse of defend· 

nnt PArsi. 5 Bom. 
p . ·a d h A. e. J. 109. 
~OVJ e t at the mortgagee has not 6 Bom. A. C. J. 265 : 

o}>tahmed an order absolutt:l foreclosing such N .w. P. 1869, p. 
11g t, or that such right has n~t been after 128· 
the date of the mortgage released .or other-
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wise extinguished, or that the property has 
not been duly sold in pursuance of a decree 
or under a. power given by the. mortgage­
deed. 

The right conferred by this clause is called 
a right to redeem and a suit to enforce it is 
called a suit for redemption : 

lessee and indemnify the mortgagee against 
all claims sustained by reason of the non­
payment of the said rent or the non-per­
formance or non-observance of the said con­
ditions and contracts. 

Beng. Reg. I of 1798, (b) at any time after the mortgage-money 
M!~:h. 171. has become payable and before su~h _suit is 

barred, the mortgagor may deposit. m any 
Court in which he might have instituted a 
suit for redemption of the mortgaged pro­
perty, to the acco.unt of the mortgagee, the 

·' 
.=-r 

mortgage-money and interest remaining due 
on the mortgage : 
· (c) in the case of an usufructuary mort­

gage, he may recover possession of the pro­
perty (1) where the mortgagee is authorized 
to pay himself from the rents and profits of 
the property themortgage-moneyandinterest 
thereof,-when such money and interest are 
so paid, (2) where the mortgagee is authoriz­
ed to pay himself from such rents and profits 
the interest of the mortgage-money,-when 
the term (if any) of the mortgage expires 
and the mortgagor pays or tenders to the 
mortgagee the mortgage-money, or deposits 
it in such Court as last afo1·esaid. 

N.-W. P.I867, p.Sti: . Nothing in this section shall be deemed to 
20 w. R. 387 : authorize a person in-
~!~: ~: ~~2, ' of~~:~f:~dn ;,:0~~~~~ terested in part only of 
N .• w. P. 1870, p. 4 : the mortgaged proper­
N. · W. P .1872, p. 92: ty to institute a snit for the redemption of 
N.-W. P. 1873 p h" t 1 t f 148 . ' · 1s own par on y, on pay men o a propor-
R. B. Ghoac 198: Iii tionate part of the amount remaining due 

Beng. 303. on the mortgage, except where there is but 
one mortgagee and the mortgagor's interest 
in part of the property becomes vested in 
such mortgagee, in which case the person 

Bill Il, s. 29. 
N.-W. P. 1867, p. 

199. 

so interested may institute such suit. · 
24. In the absence of a contract to the 

contrm·.v, the mortga­
Implied contracts by n-or shall be deemed to 

mortgagor. o 
contract with the mort-

gagee, 
first, that the mortgagor has power to grant 

the mortgaged property to the mortgagee, 
free from incumbrances; 

25. If after the date of the mortgage 10 Bomb. 369 : II 
. . d Bomb.32.. . any nccess10n IS ma e 

.Accc•stOn to mort- to the mortgaged pro­
gaged pror•ert y. 

perty, the mortgagor, 
upon redemption, shall, in the absence o£ a 
contract to the contrary, and subject to the 
law relatino- to alluvion for the time being 
in force, b~ entitled to such accession. 

Illustmtio11. 

A mortgnges to B a field the trees on which 10 Bomb. 369,_37I. 
are the property of Government. B enters into nnd see~-· W • P. 
possession of the field and as occupant thereof 1866

• P· 
2111

• 
buys the trees. A. redeems the field. He is 
entitled to the trees. 

26. "Where the mortgaged property is a Bill II, •· 30. 
lease fo1· a term of 

le~s~newal of mortgngc<l years, and the mort-
. gagee, while in pos-

session of the property, obtains a renewal 
·of the lease, the mortgagor, upon redemp­
tion, shall, in the n.bsenc.e of a contract to 
the cont1·ary, have the benefit of · the new 
lease. 

27. A mortgagor in possession of the Bill II, •· :n. 

W b 
mortga~ed property i!l 

nstc y mortgagor t li bl t th in possession no a e o e mort-
. • gagee for allowing the 

property to deteriorate ; but he must not Macph. 109. 
commit any act which is clestrnctive or per- R. B. Gbose l4T. 
manently injurious thereto, if the security 
is insufficient or will be rendered insufficient 
by such act. 

E:-cplanation.-A security is insufficient 
within the meaniug of this section unless the 
value of the mortgaged property exceeds by 
one-third, or, if consisting of buildings, ex­
ceeds by one-halE, the amount for the time 
being due on the m,ortgage. 

28. A mortgagor proposing to make a Billll, e. 32.. 

• second or other su bse-
Notice to mesne iu- quent mortgac:re of the 

cambrancers. o 
. mortgaged property 

. , S. D. A. 1857, p. secondty, that the mortgagor will talce all 
1195 : 1Sli3, P· 575. legal means to protect his rights in the· pro­

perty; 

shall, before effecting the mortgage, give 
the second o1· other subsequent mortgagee 
notice in writing un_cler his hand o:f the prior 
mortgage or mortgages, and a mortgagor 
effecting a second or other subsequent mort-tlzirclly, that the mortgagor and every 

person claiming any interest in the property 
will on demand (at the cost, until foreclo­
sure or sale, of the mortgagor and after­
wards of the person requiring the same) 
execute every such assurance of the same 
that may reasonably be required; 

Effect of forfeitareof and, where the property is leasehold, 
lease, N.-W. P. jo1trthly, that the lease is valid and subsist-
1869• P· 

128
• ing, that the reut reserved thereby, the 

conditions contained therein, axtd the con­
tracts bindillg on the lessee have been paid, 
performed and observed down to the execu­
tion of the mortgage-deed ; and that the 
mortgagor will, so long as the security 
exist&, pay the rent reserved by the lease, 
per.form the conditions contained therein 
and observe the contracts ·binding on the 

gage of the mortgaged property shall, as 
soon as may be, give the prior mortgagee Contra 12 w. 
or mortgagees like notice of such mortgage. 105.' 

A. mortgagor failing to give any notice 
required by this section shall, when the 
accounts are taken in pursuance of a decree 
made under this chapter, be debited with the 
loss, if any, occasio.ned by such fnilure, io 
addition to any otherli11.bility resulting there­
from. 

29. If the owner of two or more proper- Bill II, a. 33: 
Right to redeem one ties creates separate~~ •· SJl~ 

oHwo properties aepa.ra- mortgages on them by 
0o.1: 90. ~Q111_1,0~ji!il 

tely mortgaged. separate assurances, R. B. 0. """'~'!'>~•,.. .. a 
each mortgage may be dealt with irrespect­
ively of the other, though the mortgages 
are created in favour of the same mortgagee. 
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illustrat-ion. 

A, tho owner of farms :7.1 and Y, mortgages Z 
to B for Rs. 1,000. A afterwards mortgngos Y 
to B fov Rs. 1,000, making no stipulation as to 
any additional charge on Z. A may institute 
a suit for the redemption of the mortgage on 
Z alone. 

Right.~ and Liabil-ities of Mortgo.gce. 

llill u. s. 34 : 80. In the absence of a contract to the 
2 M.ad. 289: N.-W. contrary the mort-

P. 1870, p. :111 : Right to sue for fore- g•agee ~ay at any 
NoforeclosurobPforc closure or sale. . f 'l 

l'xpimtionofpcriod tune a ter t 1e mort-
named, 2 Bomb. gage-money has become payable to him, 

M
242 : , . I t t and before n decree has been made for the ortgngce s r•g 1 o . 
Mlc, 7 Bomh. A. redempt~ou of the mortga-ged property, or 
L'. J. 146 : 9 Bomb. the mortgage-money bas been paid, institute 
12· a.gain!!t the mortgagor (I) a suit for a dec­

la.ration that he has lost his right to redeem 
the property, or (2) a suit for a sale of the 
property. 

A. suit for a declnmtion that a mortgagor 
bas lost his right to redeem the mortgaged 
property is called a suit for foreclosure. 

Nothing in this section shall be deemed-

Slmplo mottgngce, (a•) to authorize a simple mortgagee to 
N.-W.P. )869, P. institute a suit for foreclosure, or an usufrnc-
184 : Usofntctu- to . t' . { f 
:>J1' N-W. p. tna.ry mortgagee ms Jtute a su1t or ore-
1 Ri5, p 55. closure or sale, or a conditional mortgagee to .. institQ.te a suit for sale; 

(b) to a.uthorize o. mortgagor who has 
become a trustee of the mortgaged property 
or legal represente.tive of the mortgagee, to 
institute a suit for fo1·eclosure; 

(•.') to authorize the mortgagee of a rn.il­
way, eanal. or other work in the ma-intenance 
ofwlllch the public aro interested, to institute 
a suit for foreclosure .or sn.le; or 

<.'nsesro111ra,~!ncph. (tt) to authorize a person interested in part 
195·- a. only of the mortgage-money to institute a 

suit relating only to a corresponding part of 
the mortgaged prope1·ty: bnJ; he may institute 
any suit which, under this Act, he is anthor­
izeu to institute, relating to the whole of the 
mort.gnged. pr.operty, making the other mort­
gagees, if they cannot or will not join as 
pluintili's, defendants, 

Bill II. a. 35 : 31. When the mortgagor deposits money 
Bill, o. Jf•, dnuoe(e) )light to money dopo· in Court under section 
Ben. Reg. l of 1798, sited by mortgagor. twenty-three, and pays 
~~:h. 171. the fee leviable for the service next herein­

aftet· mentioned, the Court shall forthwith 
cause written notice of the deposit to be serv­
ed on the mortgagee, and t-h.e mort~agee 
mnv, on depositing the mort.gage.-deed ·m the 
same Court and on tiJing a written stat.ement 
(verified in manner prescribed by law io1• the 
verification of plaints) of the amount t)lon 
due on the mortguge, apply for and reaeive 
in payment of such amount the money so 
.deposited. 

.32. Where the mortgagorandmorf;gagee 
Bight to int..rcst. ba.ve contrac~cl as to 

thepaymentof mterest 
on the mortgage-money, interest shall oe 
.Pa.Ya~le i~ .tccorCia.nce with soch con~f,l!oCt. 

Where no such co~tt·act ~as . b~~ f:t~:ees~ 
into, the mortgageelJS enttttlelsix per cent. 
on such money at t te ra e o 
per aunum: . 

. . has 9 N. W. P. l.Macph. 
Provided that, when the mortgagor 't d lo9, 160. 

tendered or deposi. e 
Proviso. in Court, under sect~ on 

twenty-three the amount fo•· the time beJ~g 
due on the m'ort!!age, interest on the mot t- " 
gacre-money shall cease from the date ofthe 
te;cler or from the earliest time when th~ 
mortgagee could take such amou,nt out 0 

Court, as the case may be. 

h b f t ·act to ·the Bill II, ~ . 'J7 ' 33. In t e a sence o a con I 6 Bomb.'!J21 : 
contrary, no mort- !light to eject ·third 

Bar of entry by mort· gaaee shall be entitled persons wrongfully 
gngce. as-~uch to tn.ke }lOSses- in possc;sion, 9 

· Bomb. 27o. 
sion of the mortgaged property ; hut at any 
time n.fter the expiration of one yem· from 

the time when the 
Right to •·cccivcr. mortgage-money has 

become payable a.ccording to the t~rms of 
the mortgage-dee~!, or afte~· a~y mterest 
thereon bas been m arrear for SL'C months, 
he may institute a suit for the ap~ointment 
of a receiver .of the rents and profits of the 
whole or any part of the mortgaged pro­
perty, 

In any suit for foreclosure or sale, the 
Court may, if it think fit, appoint such are­
ceiver pending the proceedings in the suit, 
unless the mortgagee is alrrady in posses­
sion of the mortgaged property. 

34. The mortgagee may suethemort.gagor Bill II, s. 38. 
Right to sue for mort· for the m o r t g a g e-

gngc-moncy. money in the following 
.cases. only ;-

(a) where the mortgagor expressly binds 6 W.R. 283. 
himself to repay the same; 

(b) where the mortgagor remains in pos- :111ncpb. 233. 
sessiOn of the mortgaged property and fails 
to p.n.y arrears of revenue or rent due in AotXXXIII of 1871 
respect thereof, and the property is conse- s. 46. 
quent)y sold or attached ; · · 

. (c). wh.ere the property is destroyed by 7 Bomb l!G . 
dtluvJOn, fire or other superior force; 21 ·w. it 226: 

. (d) w~ere the mortgagee is deprived of 25 W. R. 7 (partial 
hts secur1ty by the wrongful act or de·fault deprivation). 
of the mortgagor : 

(e) in the case of an usufructuary mort 
gage, where the rents and profits of th~ t!~~J:: ~0~· 464 : 
property are to be ta).en in lieu of interest 7 S. D. A. 47 : . 
only, or where the mortgagor fails to del' N .. w. P. 1860, p. 
to th t · Iyer 280 

e mor gagee possessiOn of the property So in the case of 
01: to sec~re the possession thereof to him Kllnam 1!4ortgage~ 
wtthout dtsturbance by the mortgagor or 2 Mad. 3Ui. 
other person. any 

35. A. power confe d b h 
rr.e y t e mortgage- Bill II,~. 391 

Po}ver of sale invalid. deed op. tl)e mortgugee l3illii, 8 , 24 : 

b or on any person on his 8 Bomb. A. C. J. 
ehalf, to self or concur in selling the m · t 142. · 

~a.ge~ PJ'Operty' or any part thereotr.- 6 't/V. R. u£283 (power 
mvahd exc t h th , IS o us rnctua .... S ' . ep w ere e mortgagee is t}j.e mortgagee). ., 
• earetary of State for India. in Council · Muhammadan law 
the mortgaged property is sitq.ate . th ?r M~~oCph, ~ ' 
the tow!ls of Calcutta, Madras~ Bombam 
Karachi or ~'!)goon. 'IQ. ,y, 

,, .: 

~\ 



Bill II, s 40. 

Bill 11, s. 41 : 
Ill'-~ ·' · 32. 

_.;/. (" \ ~ ~~ 

Bill II, s. 42 : 
Bill, s. 16. 
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(c) he may spend such .money as is neces- Macph. 109, 113,252 

sary (1) for the d~e management of the~ "t:.t: 1j;• ~~ 'J. 
property and the collection of the rents and 109, 116 : 
profits thereof, (2) for its preservation from N.-W .. P. 1867, p~ 

36. It, at the date of the mortgage, the destruction, forfeiture or sale, (3) for support- 1 ~~ :R. 
133

: 

Act. No. XXVIII of 1866, section .6, is 
repealed so far as it is inconsistent with this 
section. 

Rightnstoinsuranco- mortgaged property is ing the mortgagor's title to the property, (4) 11 Moo. LA. 241. 
money. insureq aga~nst loss or for makingjhisown title thereto good against · • 
damage by .fire, the mortg~gee, m ca.se of ·the mortgagor, and (5) when the mortgaged 
such loss 01 damage, may, m the absence. of property is a renewable leasehold, for the 
an express con~ract to the contrary, requu·e renewal of the lease; and may, in the absence 
!my ?laney whiCh th~ mortgagor actually ofa contract to the contrary, add such money 
recmves under the pohcy, orB? much.ther~of to the mortNage-money, a.t the same rate of 
as ~ay be necessary, to be laid out m rem- interest. 0 

. 

s~atmg the property. ' 
(j) where the property is by its nature 23 & 24_ Vic., c. 145 

37. If, after the date of the mortgage, insurable at ordinary rates, he may, in the "· 11• 
any accession is made b £ t t t th t · Acceseion to mort· t h t . 0' d ro- a sence o a con rae o e con rary, msura 

gaged property. 0 t e mor gaoe P and keep insured against loss or damage by 
perty, the mortg·agee, fire the whole or any part of such property, 

in the absence of a contract to the contrary, and add the premiums paid for any such in­
and subject to the law relating to alluvion surance to the mortgage-money at the same 
for the time being in force, shall, for the rate of interest; and, in case of snch loss or 
purposes of the security, be entitled to such damage, shall apply any money which he 
accession. may actually receive under tl1e policy, or so 

Illustrations. much thereof as may be necessary, in rein­

(a) A mortgages to B a certain field border­
jug on a river. The field is increased by 
:1.1luvion. For the purposes of his security, B 
is entitled to the increase. 

(b). A mortgages a certain plot of building­
land to B and aftet·words erects tL house on the 
plot. For the purposes of his security, B is 
entitled to the house as well as the plot, 

38. When the mortgaged property is a 
lease for a term of 

Renewal of mort- e rs and the mort-
oaoed lease. y a ' 
., o gagor, while in poses-
sian of the property, obtains a renewal of 
the lease, the mor~gagee, in the absence of 
a cont1·act to the contrary, shall, for the 
purposes of the security,· ·be entitled to the 
new lease. 

39. When, during the continuance of the 
mortgage, the mort­

Mortgagee in posses- ga
0
aee takes possession 

sioo. 
of-the mortgaged pro-

perty, he has the following rights and 
liabilities :-

stating the property; 

(g) he shall keep clear full and accurate 2 Beng. P. C. 55: 
a~cqunts of all sums received au~ _spent. by t~~P:·t~9.271 •&c.:' 
hlm as mortgagee, and, at any t1me durmg 
the continuance of the mortgage, give the 
mortgag01·, at his request nnd cost, true 
copies of such accounts and of the vouchers 
by which they are supported; · 

(h) his receipts from the mortgaged 5 Bomb A..C.J. 19o. 
· l2Bomb 88· property, or, where such pr~per.ty IS p~r- 10 Eeug.'as6·: 

sonally occupied by him, a tmr occupatiOn N.-W.P.l8li6,p.l3:!: 

~·eut 1h'n respect thereof, .shalld, _after
1 

dedu(ct)- w~~::~-~~G:.;Ki,~~!~ . 
mg t e expenses ment10ne m c auses c , i w. R. 244 ; R. H. 
(d), (e) and (f), and interest thereon, be G·. 26'2. 
debited against him in reduction of the 
amount (if any) from time to time due to 
him on account of interest on the mortgage 
money and, so far as such receipts exceed 
any interest due, in reduction or discharge 
of the mortgage-money. The surplus, if 2 Moo. 1. A. C". 1. 
any, shall be paid to the mortgagor; . 

(i) when the mortgagor tenders, or de- llf:\oph. 159,160. 
posits in Court, unde1· section twenty-three, 

2 ~~mir· 1iii ~. ~~~~ (a) hefshadil~ manage the property as a 
' person o or nary prudence would manage 

it if it were his own ; 

the ~:~mount for the time being ·due on the 
mortgage, the mortgagee must, notwith-
standing the provisions in the other clauses 

N.-W. P. 1875, p. (b) be shall use his best endeavours to 
100. collect the rents and profits thereof ; 

2 Bomb. 231. (c) he shall, in the absence of a contract 
•to the contrary, out of the income of the 

. property pay the Government revenue, all 
.Macph. 1 iil; 11.9. · other charges lJf a public na~e accruing 

due in respect thereof during s~ch posses­
sion, and any arrears of rent in default of pay­
ment of which the property may be sum­
marily sold ; 

9 W. R. 488. 

vr.-14 

(d) he shall, in the absence of a contract 
to the contrary, make such necessary l'epairs 
of the property as he can pay for out of the 
rents and . profits thereof after deducting 
from such rents and profits the payments 
mentioned in clause (c) and the interest on 
the mortgage-money ; 

of this section, account for his gross receipts 
from the mortgaged property from the date 
of the tender or from the earliest time when 
he could take such amount out of Court, as 
the case may be. • 

If the mortgagee fail to perform any of Bill II, a. 62. 
. the duties imposed up-

. Loss occns1oncd by on him by this section 
~~~~ ' 

•he may, when accounts 
are taken in pursuance of a. decree roa.do 
under this chapter, be debited with the loss, 
if any, occasioned by such failure. 

40 . . Nothing in section tbirty-nine,clauses B!ll II, a. 43: 
( d (h) li to Bill, •· 17 : . . . . g) an , a.pp es Se~ 333. 

Rece1pts m lieu of 1n· cases where there is a. See· 10 Moo. I. 
torest. • 't' b A •un contract 1n wr1 mg e- · .,..,.. 
tween the mortgagee a.nd the mortgagor tha.t 
the receipts from the mortgaged property, 
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a-fter deducting the said expenses, shall, so 
long as the mortgagee is in possession of the 
property, be taken in lieu of interest on the 
mortgage-money. 

. Bill II, 8• 44 : 41 A t ' . f h Bill, s. IS, altered , · mor gagee m possessiOn o t e 
~I"?J!h. liS, 119. Waste by mort cc mortgaged pr~perty 

c1ting 7 N.-W. P, gng · must not commit any 
436 · t h' h . d . I . !lN.-W. P. 1 , ~c .w IC IS estructtve or permanent y Ill-

Act 1 ofl877, 8 , 54. JUrlOUS thereto. 

Bill II, s. 45: 
Macph. 113, 23·1 : 
l W. R. 270: 
IG W. R. 2'22. 

Billll, s. 49 : 
Bill, 81!. 35, 36, 37 : 
Report. ss. 31, 33. 

42. When a mortgagor in. possession of 
the mortgaged pro-

Ch,.rgo on proceeds of f .1 t 
revenue-sale. perty at S 0 pay 

arrears of revenue or 
~eut due in respect thereof, n.ud the property 
IS consequently sC'ld, the mortgagee has a 
<Jharge on the surplus, if any, of the pro­
cePds, after payment thereout of the said 
arrears, for the amount remaining due on 
the mortgage. 

43. Any second or othor subsequent mort­
Right to pay off mort· gagee may, at any time 

go.geo in order to pre- bAfore a sale of the 
vent Mle. mortgaged property 
has taken place under thi.s chaiJter, tender 
to the next prior mortgagee the amount due 
to him on account of his mortgage. Such 
mortgagee is bound to n.ccept such tender 
and to give a. receipt for the sum due, and 
on s~tch receipt being registered, the person 
makmg the tender shall acquire, in respect of 
the property, all the rights and powers of 
the mortgagee, as such, to whom he hns 
made such tender. 

Priority. 

~~~U.~;.,!A~t: a. a 5 : 44. Where, through the fraud or gross 
N •• w.P.I868, p.402: Po~tponementofprior neglect of a prior 
~ Mad. 373 : ,. mortgagee. mortgagee, another 
-Moo. I. A. 4s, : person has been in-
11 W. H. 286 : d d t ad h . f liindu mortgagee in uce o vo.nce money on t e security o 

poseo!asio11 profer· the mortgaged property, t.he priormortgagse 
red, 8 Born. A.C.~. shall be postponed to the subsequent mort-
50, 55. Secu& m 
Gux .. rat, II Bom. gagee. 
41. 

Bill IJ, 1. 47 : 
Bill,._ 34: 
Report; •· 29. 

,4-5· If a mortgage made to secure the 
balance of a running 

Mortg"ge to secure 
balance of aocount account expresses the 

maximum to be secured 
thereby, a subsequent mortgage on the same 
property, shall, if made with notice of the 
prior mortgage, or if the instrument effect­
ing the prior mortgage is registered, be 
postponed to the prior mortoaae in respect 
of all advances or debits u;t ~xceeding the 
maximum, though made or allowed with 
notice of the subseqeent mortgage. 

Illustration. 

, A. mortgages Sultanpqr to his bankers, B & 
Co., to secure the balance of his account with 
them to the extent of Rs. 10,000. A then mort,. 
gages Sult.a.npur to C to secure Rs. 10,000 ; 
and C gives notice thereof to B and Co. At 
the date of the BOOond mortgage, tho balance 
due to B & Co. does not exceed Rs. 5,000. 
B & Oc. subsequently advance to A sums 
making the balance of th~o account against him 
.exceed the sum of Ra. 10,000. B & Co. are 
eDtitled, to the extent of Rs. 10,000, to priority 
over 0. 

. off a prior Bill II, s. 48 : 
46. No mortgagee paymg hether Bill, s. 38 : 

mortgage, w . Reporc, a. :M : 
Tacking nbolished. with or without not1ce 2 Beng. App. ·15: 

. . hall thereby 5 Beng. 463 : 
of au intermedmte mortgage, s . . . 1 11 W. R. :-no. 
acquire any priority in respect of lus ort~tdnu.d 

. ·' . d t . the ca.se provt e secur1ty. .n.u excep Ill . 
for by section forty-five, no .mortga.g~e 
making a subseqeunt advan?e to the ~or f 
gagor, whether with or mthout nottce 0 

au intermediate mortgage, shal~ there?y 
acquire any priority in respect qf hts securtty 
for such subsequent advance. 

Ma.1·shalling and Oont1-ibution. 
· . · Billll s 50· 

47. · If the owner of two proper~tes w. R. '1Sfl4~ 374 : 
mortgages them both 1 w. R. 3D'}tir 

1lbrsb"lling securities; to one person and then 7 W. R. 4S3 :V 
mort""aO'eS one of the 12 w. R. 114 ' 

<::> o Macph. 205. 
properties to another person who has not 
notice of the former mortgage, hhe second 
mort""a.,.e is entitled to hnve the debt of 
the fi~st mortgagee satisfied out of the pro-
perty not mortgaged to the second mort-
gagee, so far as such property will extend, Mncph. 136. 
but not so as to prejudice the rights of the 
first mortgagee or of any other person 
having au incumbrance on either·property. 

48. Where several properhies, whether of Bill II, s. 51 : 
· et· I owne ·s 12 w. R. 291 ' Contribution to mort- one or sev a r ' sec 22 W . R. 430. 

gnge-dobt. are mortgaged to se-
cure one debt, the several properties shall 
contribute rateably to the debt secured by 
the mortgage, after deducting from the 
value of each property hhe amount of any 

'11! 

other incumbrance to which it is subject. 

Where of two ~roperties belonging to the 
same owner, one IS mortgaged to secure one 
debt, and then both are mortgaged to 
secure another debt, and the former debt is 
paid out of the ~\'rmer property, each pro-
perty shall contnbute rateably to the latter 
debt, after deducting the amount of the 
former de?t f:om the value of the prqperty 
out of whiCh 1t has been paid. 

Not~ing in this section applies to a pro­
pe~ty hable under section forty-seven to the 
clntm of the seconc1 mortgagee. 

Swits for Redemption, Foreclosure or Sale. 

. ,., 

49. Subject to the provisions of t.heCode Bill II ·o 
f c· 'lP , sec 52· 14· 

Parties .to suits for o. lVI ,.., rocedure,.sec- Moo. I. A: lOi : i 
redemption, foreclosure t10n. 43 I, all persons ::· ~ 176 : 21. W. 
and sale. havmg an interest · ·LS: expl:unc<l 

'th · h . by Macph. 146. , 
red t' . ei er ID t e r1ght of Seton i. 442 •ee Act 
.. emp ton or 1!1 the security ought to be X of lsn: ~ec. 32. 
JOhmed as parties to any suit unde. th' 5 Bomb. 0. C. J. 76. 
c aptAr, and the first or a 1 

IS (\ega! . represent ... 
mortgagee who · t't te n! subsequent t1vc of deceased 
sure or sale- au hmtst I u s a Snit for foreclo- Bortg3Jor): s 

d 
g o make every mo t eng. 104 (pur-

an other inoumbranc ·h r ~ag~e chnser from mort­
subsequent to hi er w ose security IS gagor) : Mnrshnll 

S own, a party to the suit. 2~2, claimants of 
r~ght of redemp. 

Foreclosure wnd Sale · tton, N .. W. p 

50 I 
. 1868, p, 144, . 

· n a. snit f f 1 or ?re.c osure, if the Bill II 
pecree in foreclosure- P

0
lamtiff succeed, the Bill, a.' :9~· 53 

' 
•u•t. ourt shall pa8s a de-
account be taken of whree, ~rdering that an 
plaintiff for principal atdWJ~ be due to the 

an mterest on the 



\ 

. ' 

.Bill II, sec. M. 

w. H. !ll . 

l>ill II, s. 55. 
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mortgage and for his costs of the suit, on 
the day next hereinafter referred to, ot· de­
claring t.he amount so due at the date of 
such decree, 

and ordering that, upon the defendant pay­
inoo to the plaint.iff or into Court the amount 
80°due, on a day within six months from the 
date of declaring in Court the amount so due, 
to be fixed by the Court., the plaintiff shall 
deliver up to the defendant, or to such person 
as he appoints, all documents in his posses­
sion or power relating to the mortgaged 
property, and shall transfer the. mortgaged 
property to the defendant free from all 
incumbrances created by the plaintiff or any 
person claiming under him, or, where the 
plaintiff claims by derived title, by those 
under whom he claims; and sh>tll, if neces­
sary, put the defendant into possession of 
the mortgaged property ; but 

that, if such payment is not made 'on or 
before such day, the defendant shall be 
absolutely forecl_osed of all right to redeem 
such property. 

51. If payment is so made of such amount 
and of such subse­

Proccdure in case quent costs as are 
payment of :\mount duo · d · t' 
and subsequent coats ment10ne In sec IOU 

· fifty-nine, the cletend-
ant shall (if necessary) be put into posses­
sion of the mortgaged property, 

If such payment is not so made, the plain­
tiff may apply to the 

fo~~1~;ur;~bsoluto for Court for an order 
absolute for the fore­

closure of the said mortgage, and the Court 
shall then pass an order absolute that the 
defendant be foreclosed of all right to re­
deem the mortgaged property, and may, if 
necessaq, deliver possession of the property 
to the plaintiff; and thereupon the defend­
ant's right to redeem and the security shall 
both be extinguished : 

Provideq that the Court may, upon good 
. cause · shown, ft·om 

Power to enlarge t1me. t' t t' t 1me o 1me pos pone 
the day appointed for such payment. 

In the Code of Civil Procedure, schedule 
IV, No. 129, for the words «Final Decree," 
the words "Order absolute" shall be substi­
tuted. 

52. In a suit for a sale under this chap-
Decree for B<~le. . ter, if the plaintiff 

succeed, the Court 
shall, and in any other suit by the mort­
gagee under this chapter, if the plaintiff 

succeed, the Court 
Power to decree sale 

t\t instance of mortgagee may, at his instance, 
pass a decree, ordering 

as provided in the first and second para­
graphs of section fifty and also orderin.,. 
that, in default of the defendant making 
payment as therein mentioned, the mort­
gaged property or a sufficient part thereof 
be sold, and that the proceeds of the sale 
(after defraying thereout the expenses of 
the sale) be paid into Court and applied in 
payment of what is so found due to the 

plaintiff, and that the balance," if any, be 
paid to the defendant or other persons 
entitled to receive the same. 

.· 

When the mortgagee sues only for a Bill, ft. 21 : 
foreclosure · if the 15 & 16 Vie., c. 86, 

. Power to dec~ce s~le Court con'siders that "· 4!3. 
m foreclosure·Slllt at ln· h ill b d · 
stance of mortg:.gor. e w not e amm-

fied by such sale and 
if the defendant furnishes such security, if 
any, a.s the Court thinks sufficient for the 
payment of the balance due for the time 
being by him on the mortgage, the Court 
may, at the instance of the defendant, pass 
a like decree. 

Any decree under this section may also 
direct the defendant to pay any balance re­
maining due to the plaintiff upon the mort­
gage after the proceeds of sale have been 
dealt with as above provided. 

53. If in any case, under section fifty-two, Bill ll, a. 56. 

Procedure when de- the defendant makes 
fend:mt pays amount payment as mentioned 
duo and onl>scqucnt in section fifty -one, he 
costs. shall (if neeessary) be 
put in possession ofthe mortgaged property; 
but, if such payment is not so made, the 
plaintiff or the defendant, as the case may 
be, may apply to the Court for an order 

absolute for sale of 
Order absolute for sale. the mortgaged pro-

perty, and the Court shall then pass au 
order that such property, or a sufficient part 
thereof, be sold, and that the proceeds of 
the sale be dealt with as is mentioned in 
section fifty-two; and thereupon the defend­
ant's right to redeem and the security shall 
both be extinguished. 

54. When the nett proceeds of any such B!ll IJ, sec, 57 : 
sale are insufficient to Bill, 8

• l!3. 
Recovery of balance pay the aniount Jue 

due on mortg:~ge. £ h . b . or t e t1me emg on 
the mortgage, the balance, if payable accord­
ing to the contract between the parties by 
the defendant otherwise than out of the 
property sold, may be recovered either (if 
the Conrt thinks fit) in the same suit in the 
same manner as under a decree for money, 
or by any other legal process open to the 
mortgagee. 

Redemption. 

55. Besides the mortgagor, any of the Bill II, •. liS. 
. following persons may 

Who may sue for ro· institute a suit for re­
demption. 

demption of the mort-
gaged property :-

(a) any person (other than the mortgagee) 
having any interest in or charge npon the 
property; 

(b) any person having any interest in or 3 w. H. :!30: 6 W'. 
charge upon the right to redeem the pro- B R. 230, A:o. w R. 

ty ut see 17 • 
per ; 272. 

(c)· any surety for the payment of ~be 
mortgage-debt or any part thereof ; 

(d) the guardian of the property of 11 

minor mortgagor; 
(e) the committee or other legal curator 

of a lunatic or idiot mortgagor ; 
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(f) the judgment-creditor of the mort­
_gagor, when he has obtained execution; 

(g) a creditor of the mortgagor who has 
in a suit for ~he administration of his estate 
obtained a decree for sale of the mortgaged 
property. 

D8 'u11

1 Ir,n~ 59 ' 56. In a suit for redemption, if the plnin-
.~-: c 

SeD Code, c. P., ~ec: D . . tiff succeed, the ourt 
tion 461 : . coree m rcdcmptton- shall pass a decree 

N.-W. P.l870, P· 207 SU\t, 

Dill H. B. 60. 

ordering that an account be t.<tken of what 
will be due to the defendant for principal 
and interest on the mortgage, and for his 
costs of the suit, on the day next hereinafter 
referred to, or declaring the amount so due 
at the date of such decree; and 

ordering that upon the plaintiff paying to 
the defendant or into Court t.he amount so 
due .on a: day within si.'C months from the 
date of declaring in Court the amount so 
due, to be fixed by the Court, the defcndnut 
shall deliver up to the plaintiff, or to such 
person as he appoints, all documents in his 
possession or power relating to tl1e mort­
gaged property, and shall (if such property 
has been transferred to the defendant) re­
transfer it to the plaintiff free from the mort­
gage and from all incumbrances created by 
the defendant or any person ·claiming under 
him, or, when the defendant claims by derived 
title, by those under whom he claims, and 
shall, if necessary, put the plaintiff into pos­
session of the mortgag~d property ; but 

that if such payment is not made on or 
before such day, the plaintiff shall be abso­
lutely foreclosed of all right to redeem such 
property. 

57. If payment is made of such amount 
and of such subse-

Jn cnse of rcdcnt1ltion, t 
pos•ession : quen costs os are 

mentioned in section 
fifty-nine, the plaintiff shall, if necessary, 
be put into possession of the mortgaged 
propert.y. 

I£ such payment is not so made, the de­

In dcfcmlt, foreclosure fthendCant rot afy a;Jplydteo 
or sale e our or an or r 

· absolute either for the 
foreclosure of the said right to redeem, or 
for a sale of the mortgaged property. 

If he apply for an order for foreclosure, 
the Court sha.ll pass an order absolute order­
ing the plaintiff to be foreclosed of .allright 
to recleem the mortgaged property, and may, 
if necessary, deliver possession of the pro­
perty to the defendant. 

H he apply for an order for sale, the Court 
shall pass an order that such p1·operty or a 
sufficient part thereof be sold, and that the 
proceeds of the sale (after defraying thereout 
the expenses of the sale) be. paid into Colll·t 
and applied in payment of what is found due 
to the defendant and that the balance be paid 
to the plaintiff or other persons entitled to 
receive the same. 

On the passing of any order under this 
section the plaintifi's right to redeem and 
t~e security shall both be extinguished·: 

Provided that the Court may upon ~~~ 
cause shown, 

Power to cnlnrgc time. time to tin1e, postpone 
the day fixed under section fifty-six for pay­
ment of tho n,mount due. 

Rcclemption and Foreclos1~re. 

t . t aed for sue- Bill II, s. 61 : . 
58. \.Vhen proper Y lS mor gao Mulook Clwnd '"· 

RinJotof mesne more- cessiv-e debtstosucces- Agltoo1'ee, 2 Sev. 
gage;· to redeem nnd sive mortgagees, any 573: Sl!eop~l v. 
foreclose. m·esne mortgaaee may DeenDyal, N.-W. 
. . . h . t"'. t f P,. 1S7:l, p. 148 : 
mst1tute :t smt to redeem t e m etes s 0 Mncph. 139, 14.0. · 
the prior mortgagees and to !oreclos.e the 
rights of those that are postenor to h1mself 
and of the mortgagor. ~ 

Costs. 
59. In finally adjusting the amount to B!IIII, s. 64: 

. be paid to a mortgn,gee Dtll, s. 30· 
Cosca of mortgngee in case of a redemp-

snbsequcnt t<J decree. t' l 1. th 
1011 or a sa e "'Y e 

Court under this chapter, the Court shoJI, 
unless the conduct of the mortgagee hrts 
been such as to disentitle him to costs, add 
to the mortgage-money snch costs of suit 
as have been properly incurred by him since 
the decree for foreclosure, redemption or 
sale up to the time of actual payment. 

Sale of Property .subject to p1·io1· mo1·tya.ge. 

60 If any property t~e sale of which is Bill n, s. 65 : 
dn·ected under this Bills. 32 : 

- Stntole of _propertty sub- chapter is subJ. ect to a Report, ·s.25,nltcrcd: 
JCC pnor mer gage. . .t.ct X o£1877 s 295 

pr1or mortga.[l'e, the ' · · 
Court may, with the consent of the prior . 
mortgagee, order that the property be sold 
free from the same, giving to such prior 
mortgagee the same interest in the proceeds 
of the sale as he had in the property sold. 

·. 

61. Such proceeds Bill II, s. 66: 
ce~/.71icntion of pro- shall be bronaht into Bill, s. 33: 

Court and ap"'pll'ed See Act X of 1877, 
follows:- as s, 29r.. 

ji1·st, in payment of all expenses incident 
to the sale or properly incurred in any 
attempted sale: 

secondly, i~ the property has been sold free 
from any. priOr mortgage, in payment of 
whatever JS due on account of such mqrtgage; 

thirdly, in nayment of all interest due on 
account of V ' mortgage in consequence 
whereof t.he sale was clirer.ted and of the 
?Osts of the suit in which the d~cree direct­
mg the sale was made; 

fourthly, in payment of the rinci al 
money due on account of tha.t morta~ge. !a 

fifthly, the residue (if any) shall b ' ·a 
~o the person proving himsel~to be int:re~:~d 
m the property sold, or if there be more such 
pers?ns than ~ne, then to such persons ac­
cording to t~e~r.respective interests therei 
or upon their .JOint i•eceipt. n 

A.nomalot's M an·tgages. 
62. In the case of a mort 

. . gage not comiug Bow buy Rc 
~lort~ no~ do- Wl~h.m any of the de- 1827, a. 15~· 

scnbed m sectio11 21. fin1t~ons contained in 

h . sectiOn t ty 
t e nghts and liabilities of th we_n -one, 

. e parties shall 

·'<." 

,,. 
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Bill II, s. 68 : 
.Bill, ~- 41. 

be determined by their contract as evidenced 
in the mortgage-deed, and, so far as such 
contract does not extend, by local usage : 
Provided that, in the absence of an express 
contract to the contrary, the mortgaged pro­

. perty shaH be deemed to be the only secu­
rity for payment of the mortgage money. 

Cha?·yes. 

63. H by any assurance other than a mort­

Charges. 
gq,ge-deed, or by any 
will, or under the pro-

visions of this or any other Act, or by oper­
ation of law, certain immoveable property 
of one person is made security for the 
payment of certain money to another, the 
latter person is said to have a charge on the 
property; and all the provisions herein before 
applied to a mortgagor shall, so far as may 
be, apply to the owner of such property, 

:~ Beng. Appendix and all the provisions hereinbefore applied 
140: to a mortgagee instituting a suit for the sale 

N.i~Y·, P. 1869• P· .of the mortgaged property shall, so far as 
. .. N.-W. P. 1871, p. may be, apply to the person having such 
_,.- )3 207. charge. · 
··- Bill, s. 31 , The delivery by a debtor to the creditor or 

Bill II, s. 27 : . his agent, of documents 

.•' 

7 Beng. 653: 11 . Effect of cleposrt of of title relating to pro-
Beng. 4.05 r N.- t1tle-dceds. , . 
w. P. 1869, ·p. 74: perty, With mtent to 
7 Born. 0. C. J . create a security thereon, shall be deemed to 
45: I. L. R. I create a charge on such property in favour of 
Born. 237 ? 9 Moo. th d't f th f h d bt J. A. 303? Macph. e ere _1 or. or _e amo~nt o t ~ e . 
:i3, 54. Nothing m th1s sectiOn apphes to the 

charge of a trustee on the trust-property for 
expenses properly incurred in the execution 
of his trust. 

• . • ill II, s. 69 : 
·.,- 7 Mad. 231 : 

14 W. R. 4!JJ: 
3 O'Kin. 184: 
5Beng. 463: 

64. Wbere a person is or becomes abso­
lutely entitled to 1m-

Extinguishment of moveable property, of 
charges. 

a charge or other in-
cumbrance on which he is also the owner, 
the charge or incumbrance shall be extin­
guished, unless he declares, by express 
words or necessary implication, that it shall 
continue to subsist, or unless such continu­
ance would be for his benefit. 

I I 'Bow. 41. 

llill 11. s. 71. 

CHAP1'ER V. 

OF LEASES 0~' I~IMOVEADLE PROPERT-Y. 

65. In the absence of a cont-ract or local 
usage to the contrary, 

Rights and liabilities tht:> lessor and the 
of lessor and lessee. 

lessee of immoveable 
property, as against one another, respect­
ively possess the rights and m·e subject to 
the liabilities mentioned in the si..-'{teen rules 
next following, or such of them as a.J'e ap-

1 plicable to·the property leased:-
:19 (2) altered: of (a.) '.l'he lessor is bound on the lesse~"'s 

IX of 1872. s. 93; t t t h' . . f h JJW.R.27S:J2W,reques opu 1mmpossesswno t e pro-
R. 149: , . perty leased : 

6 Bcng. Appenchx44, (b.) The lessor shall he deemecl to contract 
39 (3l : 15 w. R. 2SO: . h th 1 th t t1 l tt . h 23 w, R. 121. w1t e essee · a 1e a er paymg t e 

rent reserved by the leage and performing the 
contract.s binding on the lessee may hold the 
property leased during the time limited by 
the len. e without interl'Uptiou by the lessor 
or his transferees, or any person lawfully 
claimin"' through him or them: 

r. W. R. :H4. 

vr.-15 

(c.) The lessee is entitled to the enjoy­
ment of all easements annexed to the property 
leased at the t-ime when the lease was made 

until the lease determines or such easements 
are extinguished, whichever event first 'hap­
pens: 

(d.) The lessee is bound to keep, and on See 23 W. R. 3~. 
the termination of the lease to restore, the 
property leased in as good condition as it was 
1n at the time when he was put in posses-
sion, subject only to reasonable wear and 
tear, and to allow the lessor and his agents 
at all reasonable times during the term, t~ 
enter into the prope1'ty leased and inspect 
the condition thereof, and to · give or leave 
notice of any defect in such condition and: to 
make good all such defects within three 
months after such notice has been given or 
left: 

(c.) If during the continuance of the lease 8 Beng. i3. 
any accession is made to the property leased, 
such accession (subject to the law relating 
to !'.lluvion for the time being in force) shall 
be deemed to be comprised in the lease : 

(f.) If by fire, tempest or flood, or vio­
lence of au army or of a mob, or other supe­
rior force, any part of the property leased be 
wholly destroyed or rendered substantially 
unfit for the purposes for which it was let, 
the lease shall bo void as to that part, and 
any rent or fine payable under the lease shall 
proportionately abate, and a proportionate 
part of any'fine paid by the lessee shall be 
returned b:Y,.the lessor : 

If the injury be occasioned by the wrong­
ful act or default of either party, such party 
shall not be entitled to avail himself of the 
benefit of this provision : 

([/.) If the lessor neglects to make, within 
a reasonable time after notice, repairs which 
he is bound · to make to the property leased, 
the lessee may make the same himself, and 
deduct the expense of such repairs . with 
interest from the 1·ent, or otherwise recover 
it from the lessor: 

(h.) If the lessor neglects to make any 
payment 'which he is bound to make, and 
which, if not made by him, is recoverable 
from the lessee or against the property 
leased, the lessee may make such payment 
himself, and deduct it from his rent, or 
otherwise recover it from the lessor : 

(i.) Every lessee who becomes aware of 
any proceeding to recov{,rtheproperty lensed 
or any part thereof, or of any encroachment 
made upon, or any interference with, the 
lessor's rights concerning such property, is 
bound to give notice thereof to the lessor 
with reasonable diligence; and, in default of 
so doing, he is liable to make compensation 
to the lessor for any loss or expenses occa­
sioned by such omission : 

(j.) The lessee may nse the property 5 .SCog. 401, 416: 
leased and its prod nets (if any) as a reason- 8 Beng. Appendix 

' h W· . ab1e owner would use t em; but he must lO &ng. Appx. -&1. 
not use the property for a purpose other acd. ,._ 5 s. D. A. 
than that for which it was leased, or fell 15~- R. 360 . timber, pull d~wn or damal?e houses, open 17 w: R. 416 ; 
mines or quurr1es, or comnnt any other act23 W. R. 298: 
which is destructive or permanently inju- W. R. Sp. (18641 3o6. 
rious thereto. 

The prohibition in this clause does not 
apply to mines which were opon when the 
le~sc was granted: 
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~4Be&i\it!.:c. 2s,s. (k.) No lessee shall, without the lessor's 
3. consent, erect on the property leasecl n,ny 

permanent structure, except for agricultural 
purposes ; and no such lessee who erects 
thereon. any building, engine or machinery 
for o.gr~cultuml purposes shall remove the 
s~me mthout first giving to the lessor or 
h1s. ~gent o~e month's previous notice in 
wr1tmg of his intention so to do, and there­
upon the lessor or his aaent nmy elect to 
purchase the thing so p~oposed to be re­
moved, and the lessee's right to remove the 
same shall thereby cease, and the same shnll 
belong to the lessor, and the value thereof 
shall in case of dispute be ascertained and 
determined by two referees, one to be 
chosen by each party, or by an umpire to be 
named by such referees, and shall be paid 
or allowed iu account by the lessor : 

to the property leased, ·possesses all the 
ri()'hts, and is subject to all the liabilities, 
of"' the lessee as such. 

Nothing in this section shall. be deemed 1~ ~~~~: ~~~: 
to authorize a tenant ~aving a r1ght of occu-
pancy, the farmer of an estate. in re~pect of. · 
which default has been made m paymg re-
venue or the lessee of an estate under the 
mana~emeut of a Court of Wards, to assign . 
his interest as such tenant, farmer or lessee. · 70 It d 

66. The following Bill II, s. ' ~ ere • 

Disclosures required omissions are fraud-
from lessor nud lessee. ulent :-

(a) au omission of the lessor of im- 3 Beng. A. C. J . 277. 

moveable property to disclose to the lessee ( 
nny defect therein of which the former is, 
and the latter is not, aware, aucl which the 
latter could J?.Ot with ordinary care discover ; 

Rt 'Piaakoor.Ohundcr (l.) Subjeot to .tlie provisions of clause (k), 
Parama!!•ck,Beng. the lessee has a right to remove at any time 
F.B.Ruhngs 595 • d · hi . f I ' 

(b) an omission of the lessee of immove­
able property to disclose to the lessor any 
fact as to the nature or extent of the lessor's 
interest therein, of which the lessee is,and the. 
lessor is not, aware, ·and which increases the 
value of such interest. 

8 Bong. 237 , 14 urm~ s po~~ess10n o t 1e property leased, 
Beng. 201, 205. all thrugs whJCh he bas affixed to the soil : 

but he is liable to mn,ke compensation to the 
lessor for a.U damage caust'd to the property 
by such removal: 67. A tenancy begins when the lessee Bill II, s. 72. 

(m.) On the determination of the lea.se Lessee beforo eutry. enters, under the lease, 
the lessee is ~ound to put the lessor int~ into possession of the 
possession of the property leased: · property leased, and until he so enters, he 

.. f. Ac!· X1Xofi86S, (n.) ''Vhen a lease of uncertain duration cannot sue for compensation for an unlaw-
•· 4h. d t · b ful entry thereon. 

Act XVIII of 1873, e ermmcs Y any ~eans except the fault 
s. 42. of the lessee, he or h1s le<l'al representative 68. In the absence of a coi.1tract in writ- Bill II, s. 74: 

is entitled to all the crops0 planted or sown in"' or local usage to Bill , s. ·16 : 

14 W. R.83 ~ 
24 W, R. 68. 

by the lessee and growing upon the pro- Dnrnt.ion of certain th~ contrary, a lease !tcport; "· ·1,0. _ lcns<!S m nhscncc of f . "J3om. A. C. ,f. lt9. 
perty leased for the season current when written contract or locnl o 1m moveable proper- 6. ibid. a1 : 7 ib1d. 
the lease determines, and to free ingress and usngo. ty for purposes of 1 1.1, :md sec I. 
egress to reap and carry them: cultivation shall be a Ben,::. F. B. 25 : I~ 

I f t · bl h W. H. 190. < 
(o.) If the lessor transfers the property ease rom yeat• o year termma e, on t e I. r,, H. 2 Cnlc. 146 

leased, or any part thereof, or any part of part of either lessor or lessee, by six 4 Beng. Appendix 
l1is interest therein, the ·transferee shall months' notice expil'incr with the euci. of a SG. 

II Ye"r o·f the t·en "'a I f . 12 Beng. 2li3, N .w. 
possess a. the rights and, if the lessee so ... ancy; au a ease o· Imove- P. Jlln, 1'. !1: 
elects, be subject to all the liabilities, of the able property fot• any other purpose shall be Perry 4~0. 
lessor as to the property or part transferred a lease from mo~th to month, terminable 
so long as he is the owner of it . but on the part ,of e~ther l~s.sor or lessee, by 

'the lessor slmll not by reason only of' such fifteen dn.ys not1ce expmug with the end, 
t~an.s~e.r ce.nse to be subject to any of the of a month <;>f the tenanco. 
habiht1es 1mpost'd upon him by the lease, . Ev~r_y no~ice under this section must be 

A :t xr 
1 18

•
5 1 

. unless the lessee elects to t.rent the t.mns- m wnL1!1&" s1g.necl by or on behalf of the 

4 
J..:ne,0 c. JG, ~~· 10: feree as the person liable to him : Provided party g"Ivmg 1t ancl tendered or delivered to 

that the transferee is not entitled to arrea.rs ~he pn.rty who is intended to be bound by 
?f rent due before the trausfm·, and that It, or affixed on a conspicuous part of the 
1f the lessee pay rent to the lessor wi thout property. · 
having reason to believe that such transfel' 69. Where the time limited by a lease f . 
has been made, the lessee shall not be liable · o n,u II, s. i5. 
to pay such rent over a.gaiu to the trans- ~xclusion of dny on ~mmoveable property Bill, s. 43. 
ferce : winch tonn commences. IS expressed as com_ 

· '· . mencing from a parti 
_Where only a part of t.he property lense'a o~lar day, Ill computing tha.t time snch' da-

is 'transferred by the lessor, he nuiy deter- 8 a.ll be excluded. "\\'here 110 d f y me t · ay o com~ 
mine what p1·oportion of the rent res~rved · ·ncemen lS named the t1'me l' 't ] " be · f . h . ' so nn 1 ·ec 
by the.lease is P"yable in respect of the gms tom t e makmg of the lease. 
part so transferred : Where the time so limited is a y 

(]J.) 'rhe lessee may trnnsfer, absolutecy D b ear or.a 
or by way of mort.gage, the whole or any nroti.m of lense fora num er of ·years in 

f h
. . h year. the absence of an' ev. 

1876 
part o IS mtereKt in t e J>roperly leased, A 

' and 1y tra f f h · te th press R.!?l'eemeut t 0.1 ·DB eree o sue m rest or part eocontra.ry, the lease shallla";;t du . ~ 
451 : may aguiu transfer it. 'rhe lcs~ee shaH not whole anutversnry of th d ru1g the 

All6~: by reason of such transfer, cease to be sub- such time commences. e n.y from which 
' · ject. to any of the liabilities attaching to the \Vherc the time 80 limJ't d . 

lease, unless the lessor elects to treat the . e 1s expressed 
transferee · a.s the person subject to such 1 Option to determine to he detenninnhle 
liabilities. Subject as aforesaid, each sue- ellllo. afore its expiration 
cessive transferee, so long as he is entitled parties or one f at the option of the 

o them, t;he les::;ee, in the 
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' Bill II, s. 76. 
7 w. R. 283. 

3 Moo. I. A. 261. 

16 W. R. 147. 

absence of an express agreement to the 
contrary, shall have such option. 

D9termination 
lease. 

70. A lease of im­
of moveable. property de­

termines-
(a) by effinx of the tilae limited thereby: 
(b) where such time is limited condition­

ally on the happening of some event-hy 
the happening of such event : 

Lc,se by Hind<• wi- (c) where the lessor can only alienate for 
dow, :\Inrshnlll66. his own life the property leased-by the 

death of the lessor: · 

•) 

(d) where the lessor holds the property 
leased for the term of the life of another 
person-by the death of such person: 

(o) on the expiration of a notice to de­
termine the lease duly given in pursuance 
of·a power therein contained. 

3 O'Kin. 159, (f) iu case the interests of the lesl>ee and 
But see per Peacock the lessor in the whole of the property leas­

C. J. 10 W. R. 15. ed become vested at the same time in one 
person in the snme right : 

Surrende; of right to (g) by express surrender, that is to say, 
redeem mortgaged in case the lessee yields up his interest under 
lease, N.-\Y. P., th 1 t th 1 . b t 1 . t 1869, P· 45. Sur- e ease o e flSSOl, y mu ua ag1eemen 
render by one of between them : 
severaljoint lessees (h) by implied surrender that is to say 
9W R 117 ' '' · · · · in caiie the lessee accepts from the lessor a 

Marshall 250. 
16 W. R 103. 
25 W.R. 227. 

18 w. R. 465. 
But see 22 W. 

44.8. 
25 W. R. 147. 

new lease of the propert-y leased, to take 
effect during the continuance of the existing 
lease : · 

(·i) by forfeiture, that is to say, (1) in 
ca:::o the lessee breaks an express condition 
which provides that, on breach thereof, the 
lessor may re-enter, or the lease shall be-
come void; or (2) in case the lessee renoun­
ces his character as such by sett.ing up a 
title iu a third person or by claiming title 

R. in himself and in either case the lessor 
or his transferee does some act evidencing 
hifl intention to determine the lease : 

23 w. R . 238, 271 (j) on the expiration of a notice to quit 
or of intention to quit the property leased 

Bill. U, s. 77' cl. I: 
W. R. F. 10. 
Marshall 25 : 

2 Bom. 73. 

duly given by one party to the other. 
71. A forfeiture .under section seventy, 

clause (i), is waived 
by acceptance of rent 

which has become due since the forfeiture, 
or by distress for such rent, or by any" other 
act on the part of t.he lessor showing an 
intention to treat the lease as subsisting: . 

Provided that the less01· is aware that the 
forfeiture has been incurred : 

Waiver of forfeiture. 

Provided also that, where rent is accepted 
after the institution of a suit to eject the 
lessee on the ground of forfeiture, such ac­
ceptance is uot'a waiver. 

72. A notice giv~:Jn by the lessor under 
Wai~er of notice to section seventy, clause 

quit. {jj, is waived, with 
the express or implied 

con_sent of the lessee by acceptance of rent 
wh10h has become due siuce the expiration 
of the notice, or by distress for such rent 
Ol' by duly giving to the lessee a second 
notice to quit, or by any other act on the 
part of the lessor shewing an intention to 
treat the lease as subsisting. 

Bill, 11, 8• 77, cJ. 2. 73. Wl1ere a lease of immoveable property 
N.-W .. 1'. 1867 Jt:x. Relief ngninst forfei· has determined by for­
~·, . c. J· l: 'k tnre for non-payment of feiture for non-pav-
~ &mmars~ Pu.ra.nr · rent. f 
v. Ba.biya Kuppa.gon- • ment o rent and the 
t•d, 2 Bom. 70. lessor sues to eject the Jessee, if, at the 

hearing of the suit, the lessee pays or tenders 8 W. R. 225, per 
to the lessor the rent in arrear, together Peac:ock, O.J. 
with interest thereon and his full costs of 
the suit, or gives such security as the Court 
thinks sufficient for making such payinent 
within fifteen days, the Court may, in lieu 
of making a decree for ejectment, pass an 
order relieving the lessee against· the for-
feiture, and thereupon the lessee shall hold 
the property leased as if the forfeiture had 
not occurred. 

Nothing in tlus section applies to suits 
under .A.ct No. X of 1859, or Bengal· Act 
No. VIII of 1869. 

74. The sw·render, express or implied, of 10 W. R. 384: 
a lease of immoveable 13 w. R. 281 : 

E"' t f d d N.·W. P. 1871, p. 63. ucc o surren cr property oes not pre-
and forfeitnre on under· . a· d I leases. JU ICe an un er- ease 

of the property or any 
part thereof previously granted by the 
lessee : but unless the surrender is made for 
the purpose oi obtaining a nel"l' lease, the 
rent payable by, and the contracts binding 
on, the under-lessee shall be respectively 
paynble to, and enforceable by, t.he lessor. 

The forfeiture of such a lea.ae annuls all 
such umler-leascs. 

75. If a lessee or under-lessee of pro- B!ll II, s. 78: 
perty remains in B•ll, s. 47 : 

Effect of holding ovor. . h f f .Report, s. 41 : 
possess10n t ereo a - 3 Bom. A. c. J. 2; : 

ter the determination of the lease, and the 12 Beng. 21i3 : 
lessor or his legal representative accepts N.~~- P. 1870, P· 
rent from . the lessee or under-lessee, or 7 \v: R. 152 : 
otherwise assents to his. continuina in pos- 16\V. R. 185. 
session, the lease is, in the absen~e of an ~2 w. R. ~~4• 548• 

l d f 
-3W.R.-II. 

agreeme.nt to t 1e contrary, renewe rom 25 w. R. 23-t. 
year to year or from month to month, accord-
ing to the purpose for which the property 
is leased, as specified in section sixty-eight. 

Ill·l1strations. 
(a.) A lets a bouse to B' for five years, B 

under-lets the house to C at a mont.bly rent of 
Rs. 100. The fi\·e yenrs expire, but <l con­
tinues in possession of the house and pays the 
rent to A.. C's lease is renewed from month 
to mouth. 

(b.) .A lets a farm to B for the life of C. C 
dies, but B continues in posses!lion with A's 
assent; B's lease is renewed from year to year. 

QHAPTER VI. 
Qp Excn A..'!GEB. 

76. "When two persons contract to mutu- 1:1!11 II, 8. 21 : 
ally give one thin"' for ~til. 8

• ~8 : 
"Exchange" de. h . h to) • N. Y. Co<lc, s.•. 903, 

fioed anot er, ue1t er nng 906: 
· or both things being I i\[..U. 100. 

money only, the contract is called a contract 
of exchange. 

77. Tho party deprived of the thing he Bill II, 8• 22, cl.::! 
has received in · ex-

Right of . pnrty e_vict change by reason of 
ed from thing received . 
in exchange. anythmg done l1y the 

other party 01· any 
person through whom the latter claims, 
may, nt,,his option, suo for compensa~ton or 
sue for the thing given by him. 

78. Save as otherwise provided iu this Bill II, e. 23 : 
. . . . . chapter, each party haa Bill, e. 48, parr. 

Rlgh~ and hnbll•hes the rights and is sub-
of par~Jcs. • h 1. b'l' . JeCt to t e lQ I ltl6S 0 

a seller as to that which he 'gives, and haa 
the rights and is subject to the liabilities of 
a buyer as to that which he takes. 
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Jlill u, B. 24 : 
WI, ~- 48, para. 3 : 
Delivery must be im­

mediate. 
' ' Morl. 105. 

79. On· an exclmnge of money, each 
Exchange ot money. party thereby war­

rants the genuineness 
of th~ money given by him. 

CHAPTER VII. 
OF TRANSFERS OF DEDTS. 

Bill II, a. 136: 80. No transfer of, or charge on, any 
Bill, 8

• 99: debt, or any benefi-
Roport, s. 99: Transfer of debts. · · · 
36 & 37 Vic., c. 66, CJalmterest m move-
1M~\%: abl~ ptrohperdty,btshall hn:vet atnhy operati~n 
See 5 w. R. 230. agams t e e or or agams e . person m 
Bat see 10 N.-W. P. whom .the property is vested, unt1l express 

474, cited Macph. notice of the transfer or charge is given to 
122

· . him, unless he is a party to such transfer or 
charge; and every dealing by such debtor 
or person, not being a party to, and not 
having received express notice of, a transfer 
or charge, with the debt or property, shall 
be valid as against such transfer or charge. 

Bill U, a. 137 : 
Report, a. 100. 

Rill II, a. l 38. 

Bill IJ, a. 13!1. 

II, s. 67 para. 2-

"lll11sl1·ations. 

(a) A owes money to B, who transfers the 
debt to C. B then demands the debt from A, 
who, having no notice of the transfer, pays B. 
The payment is v:tlid, and C cannot sue A for 
the debt. 

(b) A has jewels deposited with B, a jewel­
ler. A mortgages them to C. A then executes 
an instrument transferring thorn to D, who 
takes it to B and gets t.be jewels from him 
before he, B, has received any notice of C's 
mortgage. B is justiiied in banding the jewels 
to D, and C has uo remedy against D. 

81. Every such notice must be in writ-
. . . ing signed by the per-

. N~tice to bs m wnt· son making the trans­mg s•gned. 
fer or charge, or by 

his agent duly 1!-Uthorized in this behalf. 
82. On receiving such notice, the debtor 

. or person in whom the 
Debtor to gtvc effect property is vested shall 

to transfer. . 
g1ve effect to the trans-

fer or charge, unless where the debtor resides, 
or the property is situate, in a foreign country 
and the title of the person in whose favour 
the transfer or charge is made is not complete 
according to the law of such country. 

83. The person to whom a debt or charge 
is transferred shall take 

Liability or transferee it subject to all the 
of debt. liabilities to which the 
transferor was subject in respect thereof at 
the date of the transfer. 

· Illustration. 
A debenture is i~sned in fraud of a public 

company to A. A sells and tmnijfers the deben­
ture to B, who has no notice oi the fraud. 'fhe 
debenture i11 inva.lid in the bands of B. 

84. Where a debt is transferred for the 
Mortgaged debt. purpose of securing 

money advanced or to 
be advanced by way of loan, or an existing 
or future debt, the original debt, if reco­
vered by either the transferor or transferee, 
is applicable, first, in payment of the costs 
of such recovery; secondly, in or towa.rds 
satisfaction of the amount for the time being 
secured by the transfer ; and the residue, if 
VY• belongs to the transferor. 

85. Nothing in this chapter applies to 
Saving of negotiable debts secured by nego-

inatrumenta. tiable instruments. 

CHAPTER VIII. 
· 0P APPORTIONMENT. . · · Bill II, s. l4.0. ::· 

86 All rents annuities, penswns, ~~d-
. ' dends andotherperJO -

Apportionmc!'t or ical payments shall 
pcriodi~al pnym~nts ont nthe determination, . detcrnnnnt10no£ mtercs upo . -·;.•, 
0 [ pcrson . entitl~d. by death or otherm.se, ··._. 
of the interest of tlle pers?n entitle.d torec_~ v~ 
such payment be apportwned as Jf they d a ,;.. 
been made to accrue due from day. to ay, .•-~ 
but to be payable on the days appomtecl for . ~ 
the payment thereof. Bill II s. 60. 

N othiu"' in this section shall affe~t ~1?-Y ' 
express p~ovision in any instrument bmchng 
on sucli person. • , 

THE SCHEDULE. .., 

Yenr and 
chapter. 

(a). STATUTE. 

Subject . . 
Extent of 

repeal. 

4 Wm. & Mnry, Clandestine Mort- The whole: 
c. 16. ggges. · 

(b). AcTs oF THE GovERNOR GENERAL IN 
CouNCIL. 

Number and 
year. .Subject. Extent of 

repeal. 

XXIX of 1842. Lease nod relenso ... The whole. 
XXXI of 1854. Modes of conveying Section 1 i . 

lnnd. 
XI of 1855 . .. Mesne profits nnd Section 1, nnd 

improvements. in the title nud 
preamble, the 
words "to 
me8ne profits 
nod " and '' to 
limit the liabi­
lity for mesne 

• profits and." 
XXV II of 1866 Indian Trustee Act, Ser.tion 31. 
IV of 1872 ... 'Punjab Lnws Act ... So far ns it re­

lates to Ben !!'Ill 
Regulnt'ions ~ 
of 1798 nod 

. XVII of 1806. 
XX of 18i5 ... Central Provinces So far as it rc-

Lnws Act. lntes to13engnl 
Regulations I 
of 1798 and 

XVIII of 1876. Oudh Lnwa Act XVII of180.6. ... So fm· as it re-
'lntes to a~,ngnl 
R c g ulntiou 

I of 1877. Specific Relief. XVII of1806• .. . In sections 3;, 

Number and 
year. 

(c) . REGULATIONS. 

Subject. 

and 36, the 
words "in 
writing." 

Extent of 
repeal. 

Bi~~Jn ~g~- Conditional roles . .. Th~ whole Re-
1798. gulation. 

n,entfl'al Rxegu- Redemption 
a lOll vn .. . The whole Re-

of 1806. gulation. 
Bombay .lW- Mort.,.ng . 

gulation v aesslon eos 10 poe- Section 15. 
of 1827. · 

D. Fl'l'ZPATRlCK 
Secy. to the Govt. of Ind·ia. 
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