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THE 

~nmha1]; ®nnrrnmrnt cma~dtr. 
tyublished bu ~utltorita. 

THURSDAY, 13Tn NOVE:MBER 1879. 

eli Sepamte pagi11[J is given to this Pct-.·1, in o-.·cle1· thea it. may be filed cts a sepcwate compilatio·n. 

PAI~T VI-

B I L l S 0 F T H E G 0 V E R N M E N T 0 F I N 0 I A· 

LEGISLATIVE DEPARTMENT. 

'rhe followiurr Report of the Select Com mil tee on the Bill for the relief of Iudehtcd Agriculturists in 
• certain parts of the Dekkhau, was presented to tho Council of the Governor GPneral of India fot· 

the purpose of making Laws and Regulations 011 the 17th OctolJCI' 18i!J : -

REPOR'l'. 

WE, the undersigned Members of the Select Committee, to which the Bill for the relief of iu­
debted agriculturists in certain parts of the Dekkhan 
was referred, have the honour to report that we have 
considered the Dill and the papers noted in the 
margin. 

]'rom P~ndit Eshwant Sridhar, Poena, <l.,tcd 17th August 
1879 [Printed P"por No. 1]. 

Note• by Mr. G:iucsh Wa•sudeo Joshi,Joint Secretary, Poon:. 
Arbitration Court, dated 9tb August 1879 [Printed 
paper .No.2]. 

From Acting Chief Secretary to Government, Bomhay, 
No. 4495, dntod 27th August 1879 [Printed paper 
No.3]. 

Note by ~rr. Gnncsh Wnssudco Joshi, Joiut Secretary, Poem• 
.Arbitrntion Court, dated 25th August 1879 [Prinled 
paper No. ·1]. 

Obsen·at10ns by Bon'blc .Justice R. West, dated IOI·h Soptcno· 
bor 1879 [Printed paper No. 5]. 

Ab•tract of letter of Bombay Government, No 449!,, date<1 
27th August 1879 [Printed paper No. G]. 

From Acting Chief Secretary to Government, Bombay, 
No. 4787, dnte<l8th September 1879, :md enclosures 
[Printed paper• No. 7.] 

Ditto ditto No. n74, dated 81h 
Soptcmbct 1879, and enclosures [Printed papers 

No.8). 
Ditto dtito No. 4838, dated I Hh 

September 1879. ami enclosu res (l'rintc,l l"•pers 
No.9]. 

.. Mr. Shivrnm Hnry Sath6, Secretary, Pooon ~arvnjnnak 
SabM, No. 89, dated Gth September 1879, ond 
enclosures [Printed papers No. 101. 

.. Acting Chief Sccret.ary to Go,·ermnont, l1ombny, 
No. 5088, datctl 22nd Soptomhcr 1879, an<l onclo· 
•ures [Printed papors No. 11.1 

2. vVe have not been so fortunate as to agree 
among ourselves on all the points presented for 
our consideration; but we do not deem it neces­
sary to refer in the body of this report t-o such 
differences of opinion ns have arisen. The most 
convenient course, we think, will be to treat the 
conclusions of the majority ns the conclusions of tho 
Committee, leaving individual members ta record 
separate dissents upon such points as they think 
lit, 

'Ve shall refer to such of the amendments mado 
by us as seem to us to call for special notice in the 
order of t.he sections of the Bill as introduced. 

3. Section 8, providing for the service of sum­
mons hy patch, which waR inserted on a sugges­
tion m:.de here at tho time the Bill wns prepared, 
has been struck out, as it bas not mot with the 
approval of the Government of Bombay. 

4. Section H, empowering the Cou•·ts, instead of hearing tho case e.r. parte, to issue a warrant for 
th<· apprehension of a defendant who does not appear and requiring them to adopt this procedure as 

· yr.-77 
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t.he general role, hos given rise to some difference of o,pinion. On the .one h~nd,, 1t ~as been u~ged that 
the liabits whicb the raiyats of the Dokkhan have fallen into of allowm.g smt~ mst1~ute~ ag!l'n;1st them 
to go undefended, has contributed in no small dP.~ree to pr~duce t.he e~Jls whiCh th1s B~ll IS 1!ltended 
to remedy. On the other the obvious hardship of f?rCJb!Y draggmg a ~an away f1o.m h1s. home 
and his cultivation perhaps at a season when every day JS of Importance to h1m, merely wtth a v1ew.to 
compelling him to' appear in a suit to which he has no defence, has been much dwelt on by i\'Ir. Just1ce 
West, Mr. Naylor and others. 

After weighing the arguments on both sides, we have come to the conclusion that those which 
mo.y be urged against the introduction of this novel and very st~ngent rule preponderate ; an~ we are 
confirmed in this cbnclusion when we remember that under sectwn 12 of the B1ll the Court IS. b~un_d 
to mako an investigatiOJdnto the history of t~e ca~e, e_ven though it is not defende~, and that, 1f 1~ 1.s 
necessary· for the proper conduct of su~h mvest.Jgatwn to have the defendant m Court, the C1v1l 
Procedure Code gives power to summon h1m as a Witness. 

5. In order to prevent the provisions of chapter III of the Bill being evaded, as it ha~ b~en 
pointed out to us they might be, by entering int? ~on tracts wit~ th.o agriculturists. of tho four d1str1~ts } - ,. 
to which the Bill extends at places beyond the lnmts of those d1strwts, we have mtroduced a sectwr(· 
in the beginnir ;,;- uf d :avu Ill requiring suits against such agriculturists to be brought where the 
defendants reside. · · 

6. The next provisions of the Bill calling for" notice are those contained in sections 1 2 to 15, · 
<'Ommonly described as the sections requiring the Court " to go behind the bond," nnd they are hy inr 
t.he most important we hu.vo had to consider. 

Section 12 is in the main merely introductory ·to those that follow. It provides tlmt, 1\·hen the 
amount of a claim is disputed, the Court shall inquire into tho. history and merits of the cnse, partly 
with a view to ascertaining whether there is any defence to the suit on the. ground of fraud, &c., and 
partly with a view to tn.king tho account l>etween the parties uccorcling to the rules laid down in the 
following sections; but t.hut, when the amount of the claim is admitted, the Court shall not be bound 
to institute such inquiry, unless it sees reason to don bt the truth of the admission. 

7. 'l'he Government of Bomba.y object to the ln,Lter portion of tl10 rule. Vole have feH some doubt 
as to the precise grounds of their objection as set forth in paragra.ph 10 of their letter of the 27th 
August; but we underst-and that their view is that it is necessary to institute the inqniry in every ca~e, 
oven though tho ddeudant may admit ihe da.im nnd there may be no renRon to doubt the truth of his 
admission. 

. We are not prepared to go quito this length . 'l'hm·e must, it appears to us, be some cases in which 
1~ will he clear enough for all practical pmposes that the admission of a defendant is true aud reason­
nble-~ases, for example, in which, though the defendant is an agriculturist within ·the meaning of the 
Bill, he is a man of some little education and as well nble to keep an account of his transactions aD<l 
nnders~ud his position as the plaintiff. In such cases we think wo should be inflicting an unnecessary 
hardsh1p on both parties nnd wasting tho time of the Court by insisting on an inquiry which, even 
where both parties W«jre agreed, would, if the judge were to be put in possession of the whole history 
of _tho cnse, .often be lrmgthy and troublesome. VV'e have, however, introduced an amendment 
wln~h wo behove will, in pmctice, secure all that the Gov.erumeut of Bombay desire by providing in 
scct1~n 12 that, in cases where the defendant admits the claim, the Court shall nevertheless inquire into 
!:he histoJ•y ?£ tho case, unless, for reasons to be recorded by it in writing, it believes that the admission 
I!J truo and !s made by the debtor with a full knowledge of his legal rights ns against the creditor. The 
result of th1~ amendment will be that it will no· longer be possible for an indolent judge, as it would be 
under the BJ!l as int.Jooduced, to shirk tho labour of the inquiry by sayin"' that he sees no reason to 
dou~t tho truth of j,Jte ad~ission . 'rbe inquiry must be mncle, unless the ju

0
dge is prepared to give some 

spec1~c ~eas?n for rlcceptmg the admission-some sucl1 reason, o.g., as might be givou in a case of the 
qescnpt10n JUSt referred to. " 

8. Section 13, which lays·down t.he m?de in which, n.fter the inquiry pres~ribed by section 12 
bus been mad~ the. account between tho pnrt1es should be taken, ha.s been recast in order to bring it as 
nearly ns poss1ble mto nccordance with the views of the Government of Bombay. 

As .it originally stood, it provided that;, if the Court found that there was any ng•·eement between 
tho pnrt1es u.s to the modo of taking the rH'count and considared such a"'rccment fair and equitable the ~ 
nckcount sho~ld be take~ in accordance with such ag1·eement; but that ~tberwi s(l the account should be ~ 
ta en according to cert.um J'ulcs, the principal of which were-

first, that coin pound interest should not be allowed in any shopc or under auy circumstances ; . 
h Wecbndbly, th

1
at nil pro~ts and advantages received by the pla-intiff in connection with the transaction 

". ou e roug 1t to cred1t at a value to be determined by tho Court; and 

. lllil·clly, that the Hindu rule of d(vm-dupat, by which the sum recovered on account of in terest shall 
not oxc~ehd tho sfum recovered on,tl~ same occasion on account of principal should be observed in ~II 
cases WJI· out re orem•e to the r~hg10n of the part.ies. ' 

· 0. The Government of Bombay dcsil·e t 1 •) • fi t f h · · 11 · h ~ lave " JC two rs o t esc rules applied absolutely and 
m ~ casthes .wJt ou.: any rebgnrdft? the agro~ment netwccn the parties, even where such agreement may , 
nnuer e CJrcums ... nces, e a a1r and eqUitable one. 
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The third rule they desire to have similarly applied, but with a modification in favour of tho debtc·r 
of so extensive a nature as to make it in form and in substance a completely new rule. 

In short, the Bill, as it at present stands, goes far in the direction o·f setting aside contracts whi\1h 
Ul).der the law hitherto in force have been held good. 'l'he Government of Bombay desire to make it 
go much further. 

10. The question is accordingly one of those of degree, of more or less, on whi<'h opinions will 
·nece'!sarily differ. "' 

On the one side it is urged that it is necessary, on political grounds, to n.c1opt sLmng and unusual 
measures in favour of the ro.iyats in order to prevent irrit.ntion nnd discontent. 

On the other it is urged that, in so far as the question can be considerecl to . ho.vc assumed a poli Li~al 
aspect, we must lJe carefullest · by going too far in our efforts to allay the discontent of one clllss we 
excite the disaffection of the other. 

11. Turning from the politicrtl to the economical aspect of the question, ·we have, on tho oue 
'', , lmud, the very obvious arguments as to the desirability of providing for the miynts some menus of oscnpc 

'from thei•· present thraldom and of giving them a ft·esh start on something like a solvent footing; on 
the other, we have been much pressed with tho argumen£ that by going too far in subverting contrac.t~, 
we may destroy the credit of tho rniyats, nnu t in ts in the long ruu both aggTavato their pecuniary 
(1ifficulties and place the Government revenue in jeopardy, 

12.. Amid the ·e conflicting cousideratious we h:we, we need lw.t·dly St\y, desired to uo guided, 
as far ns possible, by t he views of the Government of Bomhay. '!'here is indeed much in t.l10 Bill a~ 
now settled by us which, if it were not for the deference we feel for the strongly ex pressed opinion of 
~hat Government, we should propose to alter. But we cannot altogether devolve upon others, whatcv<•r 
our respect for their views may be, the duty of fo rming nn opio1ion on the impodn.nt questious suhmit.­
ted to us. 

Looking at tlte matter in t.his way and hav ing g iven it our most :\nxious cousidcmi.ivu, we tilul 
ourselves in a position to recommend t.hnt t.he l'iews of the Govct·tmlent of l:lomb:ty be n.dopt·erl fully in 
r egnrtl to one of the three rules nbovc rcfl'l'i!Cd tu, and pnrtinlly in regard to tho other two. 

13. 'l'o begin with the rule ns to crediting profits itTespect.i,•e of any agreement which may have 
been made regarding i.hcm, we think that that rule may, without auy great danger of injustice, Lo 

·made, as the Govcrmnent of Bombay wish it to be, applicable to all cases. 

It is true that, iu the case of a usufructuary mortgn.ge, it sets aside n.grecmcnbs which have hitherto 
not only been enforced when expressly entered into by tho parties, but which the law in Bombay 
(Bombay Regulation V. of 1827, section 15) presumes, in the absence of any express agreement, to be 
implied: we mean agreements to tho effect thn.t the profits of the mortgn.ged property shall be taken 
by the mortgagee without account in lieu of interest. But such agreements when made between the 
parties to a mortgage, whether expressly or by tacit t•efereuce to the Regulation just mentioned, usua.lly 
proceed on the calmrlation that the profits of the property will be equivalent to ren.sonablo interest on 
the loan; ancl there can accordingly· be no great hardship in providing that the approximate estimate 
of tho profits made hy the parties shall be set aside and au actuo.l account taken, reasonable in terest 
lJeing at the same time allowed to the motgagee. 

U.. In regard to the . matter of compound interest, we are uuable to n.dopt in their entit·e~y 
the proposals of the Government of Bombay. Vofe have no doubt that, in a very large proportion 
of the cases that will come before the Com·ts under this Bill, it will be found that the debt ho.s boon 
unduly swollen by frequent rests and consolidations of interest with priucipal; hut it seems to n~ 
that there must be some cases in which a consolidation of interest with principal, or perhaps l• 

novation, ns a lawyer would term it, of tho entire transaction, has tnken place under such circumstance~ 
that the refusal to recognize it would work a gross injustice. '.l'his being so, we deem it impossihlu 
to lay down any absolutely hard-and-fast rule ou the point; but in order to bring the Bill in thi,. 
particular as nearly as we can venture to do into conformity with the views of the Govcl'llment of 
Bombay, we have; following a course similar to that which we lmve adopted in reg11rd to section 12, 
provided that compound interest shall be ~isallowed, unless the Court, (or ?'eMons to Ire n:cordc(l by it iu. 
writing, is of opinion that it is fn.ir and equitable to allow it. vVe may add that we feel confident. 
that the law as thus r;meuded will fully secure the object, which we 11nderstn.nd Lho Govcr·nmcut o£ 
Bombay to have in view. 

15. As regards the Hindu rule of a,;j,t-dttpal, it has, at the tlesirc of the OoVCI'lllllCIII ,,£ llomhny, 
been extended to the whole agriculturist population of tho four districts, without reftn·eucu to r.rced or 
sect. ·we now propose, in further complin.nce with the views of thnt Uovct·nrnctlt; to make it ntl aLsoluiu 
l'l}le overriding nil contracts between the parties ; bu ~ il is in our opinion quito impossiLh· to ndop~ th1t 
extensive modification of the rule, or, speaking moro properly, tlte completely new rule whic:h ill now 
proposed. '£hat new rule, which would provi<le that Lhc t.otal amount clairnn.!Jlc fr'Orn JirHI lo lrrr<t ••11 
nccount of interest shall in no case exceed t lo c priucip:t.I, has not, liko the ru!P. <•f <lam-rl,·ul'(rl, tho autlJO­
rity of ~ntive law or ~tncicnt c:ustom t,o suppori it. Jt. roRts on no l't·ineiplc that we hnvc ht'cn uLlo lrJ 

discern; and from the tenth pn.t·ngr:tph of a. I t lot· from the Government of Bomb:w, No. lij7!), tinted F,t}, 
September 1878, which has been lnid bcfor us by the Sect·ctary, it. would nppcnr.that it, wn-; inlroduc('d 
merely in ordc•· to provide an additional mode of reducing tho claims of Rnnkut·>. \\"(! w>1nld furthct· 
observe that no attempt hn.fl bceumndo as fnr as appenrs to estimate its ,·!Teet 11J'0'1 <:id<tinl{ C"lnirru•; but 
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we gather from the papers before us and the repor~ of the D~kkha? l~iots Com&lission that in ~~~ case 
of a very large proportion of those claims interest in excess of pt·mmpal !ms already beend pat ! nn

1 
d 

wherever this is so the result of tho rule would bo thn.t, when the clamt had been cut own 1!1 t te 
various modes requi~ed by the very s!ringent provisions of section 13, it would be ue~essary .ag.am · to 
rollucejt by one-half. It appcnt'R 'to Gs impossible to enact nrbiLrarily n new rnlo of thts descr1pt10n. 

16. We have next to refo1· to a section which a.ppcn.red in t he drnfts submitted b,v the Govern­
ment of Bombay w J 1mun.ry 187>! and in A.pril lust, bnt which wns omitted from the B11l as prepared 
here, and fo1· the re-iutroductiou of which the Bombay Government now strongly p1·ess. 

The section in qu estion, as it appeared in the Bill submitted in Jauun.ry 1878, provided that wh~re 
the nature or extent of the wansaetious between the par ties waM doubtful, the Court should determme 
the •• amount of money lent npon a11 eqnila.blc esti mate with refer.ence" to. such consid01:ntions as ~he 
means and position of the pnrties, the state of the borrower's cred1 t at the t1me, the occasiOn on winch 
t.ha money wns mlvanced, tho .needs of t he borrowe~·, &c. ]\~r. Naylor, ~he Legal R.emerobt:nncer to · 
tho Governmeut of Bombay, 111 the n.hl <J paper subun ttod by hnu, seems stlil to press for the mtroduc­
tion of tho section in t;bis form. He considers it to be one of the t wo essential points of tho proposed/."­
mensure that t.bo Courts should he owpowcrod, when "the:> evidence is doubtful, to determine the amount 
p3yable upon C'fll i tal>/o C01! 8irlemHons.'' 

Now, it is common enough to spe;tk of adjusting ,·irthls on eqni tn hle grounds;· but we nrc nl together 
ntn.loss to understand what is menn t hy deciding ct pu re q~testion of .fiwt " upon nn equitable estimate" 
" ~' " upon equiLaLle considcmt ions. " 

v\'e apprehend, however, .thnt if we adopter! t he section in this its orig-in al form, a~ Mr. ~ay lo t·· 
wuu!J appnrontly hnve us do, 1t woul<l probably. be construed by the lower Courts as an mstructwn to 
them iu defn.nlt of satisfncf:ory proof to mn.ke n g uess at the amount of the lon.n, nml in making ouch 
g-ness to ha1•c n spcciul rognrd to circumst:mces which would, ns n ·rul e, toll JU favour of the clebtor. 

17. In the Bill submi tted in A.pril las t, this section appcm~ecl in a now ~lmpe, nmnely, as a provision 
~imply (;o the ofi'ect hhnt, !.he cii'CUIUstn.nces aboi'O refel"l'od to, u:uncly, t he menus of t.hc parties, &c., 
shf)u)d, upon nny question arising- ns to t.ho extent of:\ trau;action, he relevant facts; aml it is apparently 
in t.his shape thnt. U10 Go,•ernment of Bom bny now nd vocnt.c: if' s I'C ·in troduction. In p1·essing ns to re­
intt·oduce it, howe,·or, they are app:m:mtly inflnoncerl hy whnt nppenrs to us to Le a misapprehension as 
to the existing s!nte of !he lnw. They speak of it. as " a r elaxation of t·ho rigour of the exis ting practice 
n~ to th!! admission ol' O\'idenc(\." Thi ,; , n it nppen.rs to u , it, woulJ not be. \\T c arc cleo.t·1y of opinion 
Umt the facts rl'foi'I'O<l tu, thong'h nlwi1· weighL in evidence won \.I as n rule be snmll , would be relevant 
fact wiihiu tl1 !! mr nning c·f 11< c E ,·irl encr A et, nnrl t.h:.t a.ccc.ruing ly the proposccl section would ho 
simpl,r nugntor,l", I hut i; {:o •n.1', wi~ho u t nny l<·gn l 0pomtion. 

, 'Ve aro by no 111 enus sur ··, ho1vc•1'C·r, t:1at if it; became law it would uot indirect ly work mischief. 
W"e are inclined to think thnt nu enn•:tnunt expressly requiring the facts referred to to be treated ns 
relevant facts would lend t ho Courts to attaclt nn artificial weight to them over and above the weight 
whioh naturally belongs to them; nml we nrc strengthened in this opinion when we see the extrnor­
dinm·y import:u.1ce which tho Government 0f Bombay aml some of the local authorities appear to attach 
t.o the proposed acctiou,-an imporbauco which could sc:wcely be attributed to it if tho faots to which 
it refers wore to bo estimated nt t hei1· natural value. 

Tho great anxiety shown by the Government of Bombay for the re-intt•oduction of this section must 
bo our ez:cuso for stating at such length our reasons for rejectiug it . 

18. Sections 16 aml 2 ~. which go to relieve nn heir from a portion of his ancestor's debt . thou"'h 
he may have inherited from that anoestor property sufficient to pa.y that debt, ho.ve been stru~k ont~ 

The Government of Bombay do not appear to attn.ch much importn.nce to them, the Judges of the 
High Court have objected to them, and it is hard to see why, when tho ancestor's debt hns under the 
~m{lle power~ contained in sections 12 to 15 ?:f tho Bill been fully i)lquirod into and reduced to its just 
lnn~ts)lte h?tr .shoul~ not be ho.uud to pay 1t to tho extent, of tbe property he h~s i!'lherited. The 
obhgatton bmdmg lum to do so ts, ns observed by tho Hon ble Sn.yyad .A.lunad m Ius speech whon 
the Bill was intt·oduced, a matLer of m1tural equity common to the English, Hindu and Muhammadan 
legal systems. More.ovel', it is nn obligation with the force of which the people o·f this country are per· 
haps moro strungly tmpressed than those o:f any other country, and the sense of which as observed in 
·a loUer from ~he Government of Bombay of tho 6th April, 1877, is one of tho best traits in their 
character. 

19. Sectir~n 30 of tho ~il!, which en1p01~ers th~ Insolvon~y C?urt, instead of selling the moveable 
property of ~!'? ms.olvont, ~ m~ts~ on one of ht~ cror~ttors acceptmg 1t at a valuation in payment or po.rt 
payment of li•l' clauu, h1L~ gt.ven rtse to ~uch d~scusston. On the one hnnd, the danger of property being 
aold at a grc:tt loBI! when put np to pubhc o.uctton has been much dwelt upou · on the other the hard­
ship of !~r~iug upon a creditor an article fot· whi?h he may have no use fo~ himself, and which e.~; 
l•ppoU.er~ 1t 1s not co~y to sell! has b~eu ur~ed cspecmlly by Mr. Justice West. On the whole, it appears 
to us that the a rgument>! agnmst thu; seohon preponderate over those:> in its fayour and we have accord-

struck it out. ' 
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20. We have, in accordance with the views of the Government of Bombay, removed the restric­
tion in section 36 of the Bill under which no one but a patel could be appointed to the office of Villnge­
munsif. Under the section as now amended any person posse~sing local influence may be appointed. 

21. Section 35, limiting the power of the Subordin:tte Judges to commit franclnlent insolvents to 
jail under section 359 of the Code of Civil Procedure, has been omitted, and n. section providing for an 
appeal from the orders of Sub01•dinat.e Judges in such cases substituted for it, at the instance of the 
Government of Bombay. · • 

22. vVe have deemed it necessary to gum·d against the dangers adverted to hy the Hon'ble 
Sayyad Ahmad in his speech, by the introduction of words in section 40 excluding revenue arid police 
officers from the office of Conciliator. 

Yve have further, in order to furnish a simple and inoffensive mcn.ns of getting rid of a conciliator 
who proves unfit "for the po~itiou, added a clause iu the same section pt·oviding that conciliatot·s shall 
vv.cate their office at the end of three years but shall be rc-cligible. 

23. In .section 49 we have, adopting the view {)f the High Court -nnd the Leg~.) Remembrn,ncer, 
t' struck out the words which made the conciliation system applicn.ble to proceedings iu execution of 

.decrees passed before the new law comes into force as w.ell us to sui ts. 

We find i.t difficult to nnderRtand why this system should be applied to decrees passed before this 
Bill becomes law and not to those passed after, unless upou the assumption that the decrees already 
passed were nnfn.ir to the judgment-debtors and that some pressure should be brought to bcrtr to induce 
the holders of such decrees to forego some portion of what they n.re entitled to cln,im under them. 'We 
can give no countenance to :my such assumption. 'l'ho Courts will no doubt, if this Bill becomes law, 
proceed i.u future on principles more frwourable to -the debtor · than those on which t]1ey have lJeen 

-hitherto proceeding; but when a man has obtained a -decree f t·om our Courts in nccorclrmce with the 
·law for the time being in force, we cannot think it ~·ight to enact that his decree should be placed on 
the same footing as an unproved claim . If the judgment-debtor requires time to pay, tho Bill gives tho 
fullest power to the Courts to n.llow time. If he is altogether unable to pay, the Insolvency Courts are 

. <>pen to him ; but w.o cannot admit thn.t under any circumstances the rights of the decree-holder under 
his decree should be brought in question. 

2•L The question wliether appeals shou lcl be allowed in nny cases tried under chapter II of the 
· Bill or whether we should trust entirely to the ·powerd of superintendence and t·evision conferred by 
·-chapter VII has given rise to much discussion. It is not so important as might at first sight appear, 
inasmuch us there c:tn be little doubt that, if the right of appeal were withheld, petitions for revision 
wou.ld take tho place of petitions of appeal, and then tho chie-f cliiierence woulcl be that an application 
for revision not being, like the presentation of an appeal, a matter of right, might lJe mor·e sum marily 
dealt with by the superior Court. Having considered all thn.t l1ns boon snid on both sides, we have 
come to the conclusion that in mortgage cases, in which questions of_ _difficulty and imp01-tance are likely 
to aris_e, an appeal should be allowed, and we have nmonded the Bill accortli.ngly. 

25. If an n.ppe:tl is to be allowed in these cases, which form a very large class, ancl tho most im­
portant class, of cases to be heard under the Bill, we think that the special judge who was to have been 
appointed to:strengthen and superintend the staff of olficers employed in tlw work of revision will no 
longer be required, and we have accordingly omitted all reference to him nnd trnnsferrcd his duties to 
the District Judges. 

26. We hnvc omitted section 69, which empowered the Subordinate Judge to refuse in petty 
caseJJ to allow any costs between parties on account of pleader's fees, as it hns been at·guecl, nnd we 
think with great force, that, owiug to the smallness of the fees in such cases, it would rarely eiiect tho 
object desired, namely, that of deterring parties from employing pleaders; and further that, in so fo.r ns 
it had any effect, it would tend to render the pleaders subservient to the judges. 

27. We hnve been urged to introduce in the place of this section the pt·ovision of the draft Bill 
submitted by the Government of Bombay, which would havens a rule excludnd pleaders in these cases 
altogether; but we deem it undesirable to do so. 

We believe that well-qualified plenders are a material nid to tho Judge in clcaling with u. case of 
any complicntion or difficulty,.and there is nothing in the letters from the G-overnment of Bombay to 
lead us to suppose t.hat the pleaders practising in the Dekkhan Courts nro not well qualified. If the 
view of those who urge us to adopt this novel provision is that in suits under Rs. 100 iu value the nid 
of pleaders cannot he required, we think it is a mistaken view, innsmuch as tho difficulty of a case does 
not depend on the amount at issue,' and as for any notion that tho raiyats would be placed on some. 
-thing more like a footing of equal advantage with tho saukars by the exclusion of pleaders, we nro of 
opinion that it would be directly the reverse, inasmuch as the saukl•r, having ordin:n·ily IL good deal of 
business in Court, would be able to employ ns his servant, and send to Comt on his behalf, <>orne man 
who, though not a professional legal practitioner, would have a considerable knowledge of law nod of 
the ways of tho Court, whereas the rai.yat would have to appear in person and depend upon himself, 

On the whole, we are convinced that it will be best not to interfere with the existing law on this 
particular point. , 

28 . . The _only other amendment made by ns which calls for special notice in this report is the 
insertion of section 71 of the Bill as now amended, requiring all mortgngos below Rs. 100 in 'l"a)ue 

VJ.-78 
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ei'oGuted before the Bill becomes law to be. registered within one year. This sec.~.~n has b~:ndinsc:~c~ 
at the instanCA of the Government of Bombay and of some of the other author•t.ws consu ~· '.: th 
appears to DR to be necessary in order to gum·d against documents being f01:gerl WJth .da~et~ pnor 

0 
e 

. passing of the Bill with a view to evading the provisions of the chapter on vtlln.ge rcgtst• a 
1011

• . 

29. 'rhe Bill has been published in English in tho Bombay Gavernm.ent Gazette of the :l'Uhf a~d 
31st July and 7th August last and in Marilth! in the same Gazette o£ tho 9th instant. · Some 

0 
t e 

d 
' · b 1 k' t tl u ·gency of the meauuro amen ments we have made are doubtless of tmportnnce; ut, oo mg . o •e 1 

· • ·a 
and the very full dt§cussion it hns alretLdy undergone, we think no further publicaLion IS necessary, an 
wo recommend tha.t ·the Bill us now amended be passed .. " 

(Signed) 

11 

" 
" 

The lOth Octobe1· 1879. 

A. J. AIIDUTRNOT. 

Wnrnt:v SToKr:s . 

RnERs •rno)tPsoN.*' 

SAYYAD AHMAD. 

B. W. CoLVIN.· 

'I< I CANNOT nocept the conclnsions url'ivcd !l.t by the majority of . the Committee on seveml 
parag~phs of this report. In e~ceptional legi~latiou of this ki"?d a.pplicable to a limitecl.tr.act of coun­
tr,v which hns for years been subJect to great distress from varwus causes, I nm of opnuon that ~he 
fullest freeqom should be given to the Locn,l Government as to the agency it· shoulcl employ for canymg 
out the purposes of the Bill, and I would not impose any restrictions upon that freedom as advocated 
in the first cl.ause of, paragraph 22 of the report. I think, too, under the specit\l circumstances. of 
the co.se, and when the primary object in viow is to bring about, not so much by .the techmcn,l 
J>rocedure of Civil Courts as by conciliation between the pn.rties, the adjustment o-f long-standing 
dispute:~, the rejection of the proposal to have a Special J udrre to _ supervise all the proceedings unclm· 
the Act is n mistake. As tho Bombay Government were prepared to meet the expenses of such an 
arrangement, I would retain it, and. would prefer tha.t sucli office•· should ·be vested with general 
powers of revision, and that the provision for appen.ls and the intervention of pleaders in any class of: 
suits up to Rs. 100 should be given up. 

There are some minor points (section 30, sale of moveables, nnd section 4·9; conciliation ou old 
decrees) in which I differed from the majority of tb!l Committee; but as I shall have au opportunity of 
stating the reasons o£ my dissent whe1i the report comes up for considemtion in Council, I nee(l ~ay 
nothing further on those points at present. · 

(Signed) !~IVERS THOMPSON. 

The 131/t October 18i9. 

. .I REGRET that I am unabl~ to sign this repo•·t evon pro fonnct. It contains some inaccumcies; the 
BtU It supports overules, e~e.u 11~ nmny mutters. ·~f secon~lary importance, thl:l opinions of the Local Gov­
ernments. and other authortttes lll the best posJtlOu to Judge rightly; and it·s fo:uth, sixteenth, seven­
teenth, mneteenth nnd twenty-second to twenty-seventh parn"'..aphs in particulm· seem to me to support 
by insufficient arguments conclusions futal in the nggt·egate t~ the success of the measure. 

The 14th Oc!obe1· 1879. 

The following Blli was introduced into the 
Council of the Governor General of India for .the 
purpose of making Laws and Hegulations on 
the 7th November J8i9 :-

Bill No. 17 of 1879. 

THE FACTORIES BILL, 1879. 

PBJtUIBLB. 

SlOT! ON. 

CONTENTS. 

l, Short title, 
Commencement. 

· Local extent. 
2. IuterpJ"etation·ollluse. 

(Signed) T. C. HorE·. 

D. FITZPATRICK, 
Ser:~J. to the Govl. of India., 

Legislati·ve Deportment. 

SY.CTION, 

3. I nspcctors. 
·~. Age of employment .. 
li. Hours of employment. 
6. No chi!~ or young person to 

certmn daugerouH work. 
7. Fencing. 
8. Notico to bo given of injuries 

factories. 
9. Penalties. 

be cngn.ged in. 

to persons in 

Only one penalty for S(l.me kind of olioricc on 
one day. 

10. 

11. 

Right to cempensat.ion saved. 
Occ!Jpier primarily liable for breaches of 

provisions of A.ot. 
Loco.! Government ma.y make rules. 

r 

(}-



282 

A Bill to ?·eaala{~ Labo1w ·in Fac/.ories. 

WHtr.EAS it is expedient to regulate labour in. 

Prc•m]>lc. 

!;hort title. 

Uetmuteucemcut. 

Factories ; It is hereby 
enacted as follows·:-

1. '!'his Act may be 
called . " The Factories 
Act, .1880." 

And it shall como into 
force at once. 

This sect.ion applies to the whole of British 
L 1 t t India; the other sections 

oca ex ·en · of this Act apply only to 
those parts of British India to which they may 
from t.ime to time, be extended by tho Local 
Government, wi th the p1·evious sanction of the 

-· Governor General in Council, by a notification in 
the official Gazette. 

Intcrprot3 t ion-clausc. 2. In this Ac~, unless 
there be somethmg re­

pugnant in the suLjec t or context,-

" li'n.ctory.'' rr ~actor~r ' ' 1nenrns any 
, premises 111 tho same 

occupo.ti~n, situate in the same towu or place, aml 
coust1tutmg ouo t rade-establishment in on or 
wi~hiu tho precinct~ of which fifty or m~re per­
sons are employed 111 any mauunllabour exercised 
by way of trnde or for purposes of .,.ain in or in­
Cidental to _the making any article~- part thereof 
or tho alt~l'lllg, repniriug, ornamenting, finishing 
or otherWise adapting the same for sale; 

a11tl every part of a factory ~hall be deemed to 
be a factory, except any part used exclusively as 
:1 rlwelliug: 

"Child." " chilcl" means a child 
under the ago of twelve 
years: 

u youu, person, , ((young pel'son" rueans 
g a person between the nges 

of twelve and sixteen years : , 
"mill-gearing" includes every shaft, whether 

" mill-gearing." . upright, oblique or hori-
ZOJi tal, and every wheel, 

drull! or pulley, by which the mot:ion of the first 
moving power is connnuuicated to any machine. 

3. 'l'he Local Government may, lly notification 
lnspcotors. in the ofiiciul Gazette, 

nppoiut such perso ns as 
it thinks fit to be Inspector s of Factories for any 
place or district. · 

Such persons shall be deemed public seHanls 
within the meaning of the Indian P enal Code. 

Such Inspectors may enter any factory when­
ever any person is em1lloyed therein. 

Age of employmcuf. · '~. No person shall be 
employed iu any factory-

(1t) during the fh·st year in which this section 
applies to the part of British India in which such 
factory is situate, if he is under the age of seven. 
years; 

(b) after that year, if he is' nuder the nge of 
eight years ; 

5. No child shall be employed more than six 

1 
and no young person 

Hours of emp oymcnt. more than eight hours in 
any fo.ct<>ry in o.ny one day. ·•· 

6. No occupier o£ a factory . shall allow. a.ny 

· No child. or young pcraon 
to be cug~gc<l in ccrtnin 
dangerous work. 

,child or young perljOil to 
cleananypartof the mill­
gearing or machinery of 
such factory while the 

same is in motion, or to work between the fixed 
and traversing parts of any self-acting machine 
while such machine is in moti,.n Ly the action of 
the steam-engine, water-wheel or other mecha.ni­
cr.l power, ns the case may be. · 

7. Every fly-wheel directly connected with 
F . a steam-engine or water-

cncmg. wheel or othor mechanical 
power in any part of.n factory, and every pn.rt of 
a steam-engine or water-wheel, allll every hoist 
or tengle or other other -part of the macl1inory or 
mill-gearing of a factory which may, in the 
opinion of the local Inspector of Factories, be 
dangerous if left unfenced, and ncar which any 
child or young person is liable to pn-ss or be 
employed, slmll, while tho same is iu motion, if 
such _Inspector so requires, he kept by tho 
occnp1er of such factory securely fenced. 

8. E\•ery occupier of a factory, or, in his ab­

Notice to bo given of 
injuric~ to persona in 
factories. 

sence, his principal agent 
in the management of 
~uch factory, shall send 
such notice of injuries 

occurring to persons therein to such amhorities 
and within such time as t.he Local Government 
may, from time to. time, by rule direct. 

Penalties. 
0. Any person who, in 

breach of this Act,-

(a) employs any cllild or young person in any 
factory; 

(b) allows any child or young person to perform 
the work forbidden by, or to work in contraven­
tion of, section six ; 

{c) neglects to securely .fence auy umchinOl'Y 
or mill-gcal'ing in any factory ; or 

(d) neglects to give notice of any injury, shall 
bo liable to a fine not exceeding two hundred 
rupees: 

l'rovided that no such person shall be liable to 
more than one penalty 

Only one poMity for eamc For any one description of 
kiud of oO'cuco ou one dny. offence committe<.! 011 t.he 

sr~me uay: 

Provided also that nothing in this Act shall 
. afl'cct the right o£ any 

.. ~~.f~'t to compcn•atwn person injured by m•y 

of this Act to 
~ccordiug to law. 

breach of the provision~< 
ohtain compensation therefor 

10. Every occupier of a factory shall be 
deemed primarily liaulu 
for any breach therein of 
tlJE: provisions of this Act; 
but l1e may discharge 

Occupier prim~rily liable 
!or hrcnchcil of provisions 
of Act. 

himself f1·om liability by proof to the satisfaction 
of the local Inspector of Factories, before proPo­
cution therefor, that such brer.ch was committed. 
by some other person without his knowlccl~re or 
consent; ancl the person committing such breach 
shall be liable the1·ofor. 



11. The Local Government may, from time 
Local Govorrun t to time, make rules con-

make rulee. on ml\y sistent with this Act to 
•-- provide, with respect to 
uwtories under this Act, for-

( a.) the fencing of machinery; 
(b) inspection ; ~ 
(o) the notices .to be given by occupiers or 

agents of factories of injuries occurring therein ; 
(d) otherwise carrying out the provisions of 

this Act. 
Such rules shall be published in t.he official 

Gazebte, and shall thereupon have the force of 
Jaw. 

• STATIIMENT OP OBJECTS AND REASONS. 

The subject of the regulation of labour in fac­
tories has been for a long time under discussion, 
and th~re ~as been much difference of opinion 
regardmg rt. The Governor General in Council 
having now considered the different views that 
have bee• put foaward and the various sugges­
tions that have been made, has come to the con­
clusion that the legislation to be undertaken at 
present should be restricted to the following 
points, namely :-

283 
1st-The determination °of the ago at which 

children may be employed ; 

2n£L.-The limitation of the hours of labour for 
children and young persons ; 

3rcl-The prohibition of the employment of 
children and young. persons on certain dangerous 
w<lrk; · 

4th-The fencing of dang11rous machinery ; 

5th-The reporting of accidents; and, 

6th-Tho appointment of Government Inspec-
tors. 

The present Bill hns been prepared on these 
lines, and will apply only to those parts of British 
India to which it mn.y be extended by the Local !}: 
Governments, with the previous sanction of the 
O:overnor General in Council. 

(Signed) B. W. Cor.vrN. 

Tho 13th OctobeJ' 1879. 

D. FITZPATRICK, 

Secy. to the Govt. uf Indict, 
Legislc,tive Depm·tnwnt. 

iOai'NT; PIWITIW I.T TilE 00\'&RNII&I<T ~~ . va,,. nAL l'RII8il, 
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BILLS OF THE COVERNMENT OF INDIA, 

LEGISLATIVE DEPARTMENT. 

The following Bill wns introduced into Lhc 
Council of the Governor General of Incli<L for tho 
purpose of making Laws nml Heg1ilntions ou 
Lhe 7th November 1879 :-

Bill No. 17 <;>f 1879. 

'l'HE F .ACTORIES BILL, 1870. 
CON'l'EN'rS. 

PnEAl!DLE. 

SECTIOX. 

1. Sh01·t title, 
Commcuccmcnt. 
Local extent. 

2. Iutcrprctation-clausc. 
3, Iuspcctol'S, 
1. Ago of employment. 
5. Hom·s of employnicnt. 
G. No child or young 11crson to be cugngod in 

ccJ•lnin dangerous work. 
7. l?cnciug. 
8. Notice to be given of injuries io persons in 

factories. 
!), Pcnnlt.ies. 

Only one peunlty fo1• sawo kind of offence on 
OliO dny. 

Right to compensation saved. 
10. Occupier prim!Lrily liable for breaches of 

provisions of Act. 
11. Locnl Gove1•nment may make rules. 

A Bill to ?'egulate LaZ.mr in Factories. 

WuEn~As it is expedient to regul;lte labour in 
l' r ·mblc Factories; It is hereby 

•• ' enacted as follows :-

Shor~ title. 

Commencement. 

1. 'l'his Act may be 
called « The Factories 
Act, 1880." 

And it shall come into 
force at once. 

'fhis section applies to the whole of British 
India; the other sections 

Local extent. of this Act apply only to 
those parts of British India to which they may, 
from time to time, be ext~mded by the Local 
Government, with the previous sanction of the 
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Governor General iu Council, Ly a notification iu 
the official Gazette. 

. 2. In this Act, unless 
Intcrprctot•on-clousc. tl b th' 1crc o some mg re-

pugnant iu the subject or context,-

" Fnctor,., "r:actor,r'' menus any 
) · prom1ses m tho same 

occupation, situate in the snme town or place, and 
constitut ing one tmde-establishment in, on or 
within the precincts of which fifty or 1noro pOI'­
sous arc employed in any lllammllubour exercised 
b~' way of tmde or for purposes of gain in or in­
Cidcnt~l to tho making any m·ticle or part thereof 
or the alteriug, repai1·ing, ormLmenLin"', finishing 
or otherwise mlnpting the same for sal~ ; 

and every part of a fnctory ~hall be deemed to 
he a factory, except any part used exclusively as 
a dwelling: · 

"Child." 
" child" menu~ n child 

uudcr the ngc of twoh·o 
ycnrs: 

"youu,. person" lllcnus 
" youn, pcl'SCJll " o 

o • a persou between the nges 
of twelve nud sixteen years: 

"mill-genriug" includes cvt•J'Y shaft, whether 
"mill-gearing." upright, ohlique or hori-

zontul, nud ever-y wheel, 
drum or pulley, by which the motion of the fi1·s t 
llloviug power is communicated to any muehiuc. 

3. 'l'ho J"oeul Government nmy, hy notification 
Iu. >octo•·•· in ti_JO oflicinl Gazet te, 1 nppomt such person:; tu! 

it ihiuks fit to he Inspectors of Factories for any 
place or di:;h·ict. 

Such persons shall ho deemed public servants 
within the meaning of tho Inilinn Pcunl Coile. 

Snc.h In: peclors may enter any fact'OJ'Y whon­
cv~·r uuy person is employed therein. 

·.Age <Ji employment. 4·. No person shall he 
employed in any factory-

(u) <luring the first J:C~r in w~i~h thi~ section 
applies to the part of Br1L1sh Ind1a m wluch such 
factory is situate, if he is uniler the age of seven 
years; 

(Z.) aHer that year, if he is under the age of 
eight years ; 

S. No child sb:~ll be ·employed more than six 
and no young person 

Hours of cmploymont.. more than eight hours in 
any factory iu ~ny ono day. 
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G. No occupier o£ n. factory shaH allow any 
child or young person. to 

Na child or yo'!"!! pcr•~u clean anyp:ll't of the tmll­
~~0 b:ro~,·~~~~~~~. '" ccrtnm gc:u·ing or machit~cry of 

g such factory wlnlo the 
same is in motiou or to work between the fixell 
and traversiug pa~s. o~ any ~elf-acting m~cl1ino 
while such maclJiuc 1s 111 motiOn by tho nct10u ~f 
the steam-engine, water-wheel Ol' ot.!Je1· mecham-
crJ power, as the case may be. · 

7. Every fly-wheel direct.ly co~mected . with 
. a stenm-engmo or wa~er-

Fcncmg. wheel or othor mechmncal 
power in any pn.rt of n. factory, and every pnrt .of 
a stco.m-engine or water-wheel, nud cvc~·y h01st 
or tenrrlo or other other part of the mnehmery or 
mill-"'~ariu,. of a factory '"~'hich may, in t!JO 
opiui~n of ";,he . local Inspector of Factories, be 
dnunoerous if left nufcuced, and uenr which any 
child or yomJ"' person is liablo to pnss or he 
employed, shall, while th? same is in motion, if 
snch Inspector so requu·es, be kep t by the 
occupier of such fnctot·y securely fenced. 

8. Every occupier of a factory, or, in Jtis ab-
. . sence, his priucipal ngout 

. :r"o.hco to ho S"'cu of in the maun,.emen t of 
JUjUMCS to lJCl"SOllS iu 0 11 . '[ 
factories. such factory, shn sene 

such uo~ice of iujmies 
occurring to persons herein to such anthori ~ios 
nnd within such tiwe as the Local Government 
wn.y, from tiwe to tim(', by rule direct . 

Pcunl~ics. 
(), Any por:Ml who, in 

ln·euch of thiti Act,-

(a) employs nuy ehiltl Ol' young porsou in a.uy 
fnc~ory; 

(IJ) allows nuy chilli 01' young person to perform 
tho work forbidden by, or to wor1: in coutraven· 
tion of, sect ion six ; 

(c) neg lects to securely fence any machinery 
Ol' mill-geuring in any fnclory ; or 

(rl) neglects to gh·o notil:O of any injury, shull 
Lo li•~Llo to ~~fine not exceeding two lwudrecl 
rupc~s: 

P1·oviclcu that no such person shall be li rLblo lo 
1110re than one pco nn.lt:y 

Only ouo!••unlty forB amo fot·nny one description of 
kin<l or oll'ouoo un onu <h•y. (Jfi'onco comlllitted on (.ho 

S11me day: 

P1·ovidecl also that nothing in this Acb shall 
. affect the right of any 

ll~ht to componeatiOn person injured by nuy 
88

'T
0 

• breach of the provisions 
of this Act to obtniu compensation therefor 
ncco1·diug to law. 

10. Every occupie1· of a fadory shall be 
deemed primarily liable 
for nny hreach therein of 
the provisions of this Act; 
but he may disc.hurgu 

Occupier primarily liable 
for breaches or prol'isiona 
of Act, 

" 
himself from liability by proof to the satisfnctiou 
of the locnl Inspector of Factories, before p~·ose­
cution therefor that such breach was comm1tted 
by some other 'person without ~ti s. knowledge or 
consent; and i•he person comuuttmg such breach 
shall bo liable therefor. 

II. '!'he Local Govcmment may, from time 
to time, make rules con­

• Locnl .Government may sistent with this Act to 
make rules. 

provide, with respect to 
factories nuder this Act, for-

( a) the fencing of machinery; 

(~) inspection; 

(<:) the notices to bo given by occupiers or ./ 
agents of,fnctot·ies of injm·ies occurring therein; 

(d) otherwise carrying out the provisious of 
this .Act. 

Such rules. slwll lJo published in tho oiliciul 
G az.,tto, n.ucl shnll then•u pon have the force oE 
law. 

SmTE~IENT OL' 0JJJEC1'S AND lli:ASONS • 

'l'ho subject of tlw regulation of labour in fac­
tories hus been for a long timo under discussion, 
and there has been much difference of opinion 
regarding it.. 'l'ho Governor Geueral iu Council, 
lmving now considered the cliff!':rent views that 
have beeu put forward anll t.hc various sugges­
Lious tlmt have been made, lms come to the con­
clusion that tl1e legislation to bo undertaken at 
present shotthl bo restric ted to the folloiviug 
poiu!•s, namely :-

1st-The determination of the age at which 
children mny be cmploycll ; 

2nd-'l'he limitation of t,he hours of labour for 
children and young persons; 

3'/'(Z-'fhe prohibition of the employment of 
children ttllll youug persons ou certniu clangorous 
work; 

-J.ilt-'l'he fencing of dangerous mnchiuery; 

:J /h-,-The reporting of accidents; and, 

vii<-The appointment of Gov!':rnment Inspec-
tors. 

. 'l'he present Bill hns been prepnred on these 
lmes, aucl will apply ouly to those parts of British 
India to which it may be extended by the Local 
Governments, with the previous snnct.ion of the · 
G ovcruor G on oral in Council. · 

(Signed) B. W. Cor.vrN. 

'l'hc l.St!t Octuba 1870. 

D. FITZPA'l'RICK, 

Becy. to lltc Govt. of l11dia., 
Legislat-ive De1utrt·ment. 


