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PART VI
BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
26th June, 1879, and was referred to a Select
Committee :—

Bill No. 8 of 1879.

A Bill to provide for the grant of Probates of
Wills and Lellers of Administration to the
_estates of certain deceased persons.

WHEREAS it is expedient to provide for the
grant of probate of wills
and letters of administra-
tion to the cstates of deceased persons in cases to
which the Indian Succession Act, 1865, does not
apply ; It is hereby enacted as follows :—

1. This Act may be
called “The Probate and
Administration Act,1879”;

It applies to the whole
of British India; ‘

and it shall come into
force on the first day of
January, 1880. :

- 9. The following portions of the Indian Suc-

jons of Indian Suc- cession Act, 1865, as
ceslzggg Act extonded to amended by Act No, XTII
grants of probate or admi- of 1875 (to amend the law
nistration in the case of relating o Probates and
Hudieds Letters of Admimistra-
tion, by Act No. IT of 1877 (to amend Act No.

VI.—59

Preamble.

Short title,

. Local extent.

Commencement.

199 of said Act.

XIII of 1875), and by the District Delegates Act
1879 (that is to say):—
* sections 179 to 186 (both inclusive) ;

sections 188 and 189 ;

sections 191 to 199 (both inclusive):

part XXX ; ¢ Ry

part XXXI, except section 2389 ;

parts XXXIII to XL (both inclusive),
shall, notwithstanding anything contained in
section 831, or any order passed by the Governor
General in Council under section 832, of that Act,
apply in the case of every Hindu, Muhammadan,

* Buddhist and person exempted under section 332

of that Act dying on or after the said first day of
January, 1880.

3. The portions of the said Act thus applied
shall be read asif after

Addition to scction section 199 the following

were inserted (that is to

say) :—

. “199A. When the deceased has died intestate,

- administration of his estate may be granted to

any person who, according to the rules for the
distribution of the estate of anintestate applicable
in the case of such deceased, would be entitled
to the whole or any part of such deceased’s estate.

“ When several such persons apply for adminis-
tration, it shall be in the discretion of the Court to
grant 1t to any one or more of thera.

“ When no such person applies, it may be grant-
ed to a treditor of the deceased.” y

4. In section 256 of the gaid Act as applied

: . by this Act, -after the

056 endment, of section word *committed” the
Lickadliet following shall be insert-




ed (namely) : “and, if the Judge so direct, any
person to whom probate shall be granted.

5. Nowithstanding anything hereinbefore

contained, it shall, except

Power to refuse letters i, cases to which the

of adwinistration, Hindt. Wills Act, 1870,
-applies, be in the discretion of the Court to refuse,
for reasons to be recorded by it in writing, to grant
any application for letters of administration made
under this Act.
6. Nothing herein
contained shall

(@) validate any testamentary disposition
which would otherwise have been invalid ;

(b) invalidate any such disposition which would
otherwise have been valid ;

(c) vest in an executor or administrator any
property of a deceased person which would other-
wise have passed by survivorship to some other
person ;

(d) deprive any .person of any right of mainte-
nance to which he would otherwise have heen
entitled ; or

(e) affect the rights, duties and privileges of the
Administrator General of Bengal, Madras, or
Bombay.

Saving clause.

7. In this Act, and in the said sections and
partsofthe Indian Succes-
sion Act,asapplied by this
Act, all words defined in
section three of that Act shall, unless there be
something repugnant in the subject or context, be
deemed to have the same meaning as the said sec-
tion three has attached to such words respectively.

Interpretation-clause.

8. No probate of a will or letters of adminis-

Probate and adwinis- trationto theestate of any
tration to be granted only Hindd, Muhammadan,
under this Act. Buddhist or person ex-
empted as aforesaid dying on or after the said first
day of January, 1880, shall be granted by any
Court in British India‘except under this Act.

9. The following amendments shall be made

_Amendment  of
XXT. of 1870, 1870 (namely) :—

(@). For the portion of section two commenc-
ing with the words ‘sections one hundred and
seventy-nine ” and ending with the words “ad-

. ministrator with the will annexed ” the words
“and section one hundred and eighty-seven ”’
shall be substituted.

(b). In section three, for the words “ one
lundred and three and one hundred and eighty-
two” the words “and one hundred and three”
shall be substituted.

(¢). The third clause of the same section and
the last clause of section six shall be repealed.

Nothing in this section shall apply to the case
of any testator or intestate dying before the
said first day of January, 1880.

* 10. All grants of probate of the will or letters
of administration to the
estate of any deceased

indt, Muhammadan or
Buddbist, or any person

- Validation of grants
. of probate and adwinis-

ration made since first
- Jauuary, 1866,

o

Act 1n the Hinda Wills Act, -
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al in Council
exempted by the Governor Gener IRORL
from %he provisions of the Tndian Succession Act,

which may have been made since the ﬁrattc\l‘z}(ilﬁ{

January, 1866, shall, whenever such gran o

have been lawful if this Act ‘had been in witl;
. be deemed to have been made in accordance

law.

—

STATEMENT OF OBJECTS AND REASONS.

As the law of British India at this mom.ent;
stands, there is, speaking generally, no rlncanz h?-
conferring upon any one a complete and con e
sive title as representative of the estate of &
deceased Hindt, Muhammadan or dedhlst 101
other persons exempt from the  operation of the
Indian Succession Act. .

The Hindg Wills Act is at present limited in
its operation to the Presidency-towns and Lower
Bengal ; and, even if the proposal to extend it to
other parts of British India, now under considera-~
tion, is carried out, iv will still only apply to cases
of testamentary succession among Hindus.

The grant of a certificate under Act XXVII of
1860 makes the person who has obtained it a
representative only for certain very limited pur-
poses; and, though in the Bombay Presidency a
certificate purporting to confer larger powers may
be obtained under Regulation VIII of 1827, it 1s
by no means clear what the status of the holder
of such a certificate precisely. is.

In the Presidency-towns probates of the wills
and letters of: administration to the estates of
deceased Natives can be granted under the Su-
preme Court Charters in cases to which the Suc-
cession Act and the HindG Wills Act do not
apply ; but the representative status conferred by
such grants falls far short of that conferred by
similar grants in the case of deceased European
British subjects.

2. From this state of things much trouble and
litigation at times result. The heirs may be very
numerous; their interests may differ in degree;
some of them may be minors or otherwise incapa-
citated ; others may be residing at a distance ; the
titles of some may be disputed ; the settlement of
claims against the estate may thus be a matter
of endless complication ; the making of a satisfac-
tory title to any portion of it which it may be
necessary to sell may be impossible. ;

3. The necessity of devising some means of
removing these difficulties was brought to the
notice of the Government of India some time ago
by Mr. Broughton, then Administrator General
of Bengal, and now a Judge of the Calcutta High
Court ; and a Bill drafted by him was circulated
for the opinions of local authorities. That Bill,
while guarding against any interference with the
succession laws of the classes in question, went in
cffect to apply to them the *provisions of the
Indian Succession Act relating to probate and
a'dmlmstr.atlon, and, amongst others, those provi-
sons which make the grant of probate or letters
of administration a condition precedent to the
establishment, of any right derived by succession
from a deceased person.

~ 4 The repd_rt;s of the local authorities have
now been received, and their purport may ke
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briefly described by saying that, while there is a
considerable body of opinion in favour of provid-
ing the meauns of obtaining probate of the will or
letters of administration to the estate of any de-
ceased person when those interested desire to do
s0, the proposal to insist on probate or letters of
administration as essential has been generally
condemned, as tending to impose upon a multitude
of poor and ignorant people in cases where there
is no difficulty or dispute an unnecessary amount
of trouble and expense. 4

5. The present Bill has been drawn on the
lines thus indicated. It applies to the estates of
all persons not at present governed by the Indian
Succession Act, the portions of that Act relating
to the grant’ of probate and administration and
the powers, duties and procedure of executors and
administrators, omitting, however, those sections
(187 and 190) which make it compulsory to ob-
tain probate or administration, and also those
sections (200 to 207) which lay down the order
according to which the various persons interested
are entitled to administration on an intestacy.

6. These latter sections it would be impossible
to apply, as they are in part based on a law of
intestate succession differing from that of the
classes for which the Bill has been drawn. The
only rule it seems possible to lay down for these
classes is the broad one that the grant shall follow
the interest ; that, when several persons inheriting
portions of the estate claim administration, the
Judge may grant it to any one or more of them
as he thinks fit, and that, when no such person
applies, he may grant it to a creditor.

7
the Bill; and, as it is apprehended that in some
cases of family feuds a person entitled to a trifling
share of the deceased’s estate might apply for
administration merely for the purpose of harassing
his co-heirs by compelling them to apply, a full
discretion has been reserved (in section 5) to
refuse, for reasons recorded, to grant any appli-
cation,

8. The Indian Succession Act, following the
English law, provides for the taking of security for
the due discharge of his office only from an admi-
nistrator, it being considered that, in the case of
an executor who is selected by the testator himself,
such security can safely be dispensed with. But
amongst the classes to which this Act will apply
cases will, it is apprehended, occasionally occur in
which it may be expedient to take security even
from an executor; and accordingly a section (4)
has been inserted in the Bill amending section
256 of the Succession Act in such a manner as to
give a power to the Court to require an executor
to give security. :

9. Section 6 of the Bill savesin the fullest
manner the substantive laws of succession of the
classes to which the Bill applies.

10. Section 8 is intended to put an end to the
imperfect grants of probate and administration
under the old Supreme Court Charters already
referred to. i

11. The portions of the Hinda Wills Act spe-
cified in section 9 are repealed merely because
they are re-enacted with a wider application in

This is the rule laid down by section 3 of :
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the present Bill. Section 10 is intended to remove
all doubt as to the validity of certain grants ‘of
probate and administration which have been made
in British Burma. : :

(Signed) WHITLEY STOKES.

D. FITZPATRICK,

Secretary to the Government of India,.
Legislative Department.

-

SIMLA ;
The 16th May, 1879.

The following Bill was introduced into the
Council of the Governor General of India for®the
purpose of making Laws and Regulations on the
26th June, 1879, and was referred to a Select
Committee :—

Bill No. 9 of 1879.
A Bill to malke further provision for the grant

of Probate and Letters of Administration in
non-contentious cases.

0l

WHEREAS it is expedient to make further pro-
vision for the grant of
probate and letters of
administration in non-contentious cases; It is
hereby enacted as follows :—-

1. This Act may be called “The District Dele-
Short title, gates Act, 1879 :

Preamble. °

It extends to the whole
of British India ;

and it shall come into force on the first day of

Extent,

Commencement. January, 1880.
Addition ot et 2. After section 235 of
1 section 7 o,
afier acotion 1085 the Indian Succession Act,

1865, the following sec-
; tion shall be added :—

“235A. The High Court may, from time to

Power to appoint Dele- time, appoint such judi-
gate of District Judge cial officers within any
to deal with non-conten-  district as it thinks fit, to
tious cases. act for the District Judge
as Delegates to grant probate and letters of ad-
ministration in non-contentious cases, within such
local limits as it may from time to time prescribe :

Provided that, in the case of High Courts not
established by Royal Charter, such appointment
be made with the previous sanction of the Local
Government,

Persons so appointed shall be called “ District
Delegates.”

Succession Act.

3. After Section 241
of the said Act, the fol-
lowing section shall b
added :—

“241 A. Probate and Letters of Administra-
tion may, upon applica-

Aﬂ?&ﬁﬂgﬁ nge;‘i of tion for that purpose to
= g any District Delegate,
granted by Delegate. be granted by hi rr% T
any case in which there is no contention, if it
appears by petition (verified as hercinafter men-
tioned) that the testator or intestate, as the case

Additionof section after
Section 241 of same Act.

may be, at the time of his death resided within

the jurisdiction of such Delegate.”




* 4, To sections 244 and 246 of the said Act,
“ T 2 respectively, the follow-
’ ﬁg“:‘"“ toSections 244 iy, v words shall be added :
Sadi2s0 ofmmo/Act. “and when the applica~
tion is to a District. Delegate, the petition shall
further state that the deceased at the time of his
death resided within the jurisdiction of. such
Delegate.” Y.

‘ i)

: 5. For Section 251 of
+ Substitution of section the said Act, the follow-
L for section 251 of same jng section shall be sub-
Act. o
stituted :—

€951. Caveats against the grant of probate or
administration may be
lodged with the District
Judge or a District Dele-
gate; and immediately on any caveat being
lodged with any District Delegate, he shall send a
copy thereof to the District Judge; and imme-
diately on a caveat being entered with the District
‘Judge, "a copy thereof shall be given to the
District Delegate, if any, within whose jurisdic-
tion itis alleged the deceased resided at the time
s of his death, and to any other Judge or District
P .Delegate to whom it may appear to the District

Judge expedient to transmit the same.”

«G. In section 253 of the said Act, after the
word “Judge ” the words
ﬁoﬂggdo';.“;:fm X«fzt 8eC-< «qr officer,” and after the
: i word “made ” the words
“ or notice thereof has been given of its entry with
some other Delegate,” shall be inscrted.
Addition of sections 7. Aftersection 253 of
aftor section 253 of same thesaid Act, the following
Act, . sections shall be added:—

«953 A. A District Delegate shall not grant
probate or letters of ad-
ministration in any case
in which thereis conten-
tion as to the grant, orin
‘which it otherwise appears to him that probate or
letters of administration ought not to be granted
‘ in his Court.
g '« Eoplanation.—By ¢ contention ’ is understood
the appearance of any one in person or by his
‘recognized agent, or by pleader duly appointed to
i act on his behalf to oppose the proceeding.
 «953B. Ineverycase in which there is no
:F ~ Power to tramsmit contention, butit-appears
statement  to  District  to the District Delegate
Judge in doubtful cases  doubtful whether the pro-
plissetojcantention. bate or letters of adminis-
tration should or should not be granted, or when
any question arises in relation to the grant, or ap-
~ plication for the grant, of any probate or letters of
~ administration, the District Delegate may, if he
~ thinks proper, transmit a statement of the matter
~in question to the District Judge, who may direct
e District Delegate to proceed in the matter of
application, according to such instructions
as to the Judge may seem necersary, or may
forbid any further proceeding by the District
‘Delegate in relation to the matter of such applica-
ying the party applying for the grant in
0 make application to the Judge.
In every case in which there is con-
1 ;;)ezitxonée or th? District
there  Delegate is of opinion
. District  that the probate or letters
of administration should

Caveats against grant of
, probate or administration,

District Delegate when
not to grant probate or
administration.
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" to impound the same, which he is here

n

letters of administration be refused in his Court,
should be refused in his the petition, with any
oty documents that may have
been, filed therewith, shall be returned to the
person by whom the application was made, In
order that the same may" be presented to the
District Judge; unless the District Delegate
thinks it necessary, for the purposes of justice,
by autho-
rized to do; and in that cas}a sho same shall be
nt by him to the District Judge.” S
& S. 7[11 the said Act, scctions 254 and 255,
respectively, ~after ~ the
Amendment of sections words “I, Judgc of the
254, 255 and 308 of ssme  T)istrict of

Act. ,” the words |

« (or Delegate appointed for granting probate or
letters of administration in (here insert the
limits of the Delegate’s jurisdiction)” ; and in
‘section 308, after the words “ District J udge by
whom " the words “or by whose District Dele-
gate” shall be inserted.
9. In the said Act,
sections 246, 250, 255
and 259, after the words
“ District Judge,” and in
section 250 and section
9254 (when it first occurs) after the word “Judge,”
the words “or District Delegate ” shall be inserted
respectively. ;

Introduction of the
words “or District De-
legate” in certain scctions
of same Act.

STATEMENT OF OBJECTS AND REASONS.

The Indian Succession Act, as originally framed
by the Law Commissioners, empowered the District
Judge to appoint judicial officers to act for him as
delegates to grant probates and letters of adminis-
tration in non-contentious cases much in the same
way as the District Registrars appointed under
the Court of Probate Act, 1857, do in England ;
but the provisions relating to this matter were
struck out of the Bill by the Select Commitiee,
partly because they were deemed unnecessary, and
partly because it was apprehended that the power
which was to be conferred on District Judges
would give.rise to abuse,

If, however, the Bill which has been drafted to
provide for granting probate of the wills and
administration to the estates of persons now
exempted from the operation of the Indian Suc-
cession Act becomes law, it is probable that the
business of granting probate and administration
will Increase to sucT)‘a.n extent that the District
Judges will be unable to dispose of it without
assistance.

.The present Billhas accordingly been framed
with a view to replacing in the Succession Act
with some slight modifications in point of form,
th_e sections removed from it by the Select Com:
mittee; but in order to avoid as faras possible the
danger of abuse apprehended by the Select Com-
mittee, the power of appointing the.delegates has
been vested not in the ]gistrict Judges, bnt in the
High Courts, and  its exercise has in the case of
ll)ilegh C:(\ilrts not established by Royal Charter
Locx;ln&ov% :;x]ll)i]:ﬁ.to the previous sanction of the

SN (Signed) WaITLEY STOKES. -
The 28th May 1879,

D. FITZPATRICK
Secretary to the Government of In«iia,
* Legislative Department,
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The following Bill was  introduced into the
Council of the Governor General of India for the

purpose of making Liawsand Regulations on the

26th June, 1879, and was referred td' a Select
Committee :—

Bill No. 11 of 1879.

A Bill to j)rovi(lc for the Lolding of property by
certain Religious Congregations.

WHEREAS it is expedient to simplify the man-
ner in which certain con-
gregations associated for
the purpose of maintaining religious worship may
hold certain property acquired for such purposc ;
Tt is hereby enacted as follows :-—

Preamble.

1. This Act may be
called “The Religious
Congregations Act, 1879

Short title.

It shall come into force
at once ; and
shall extend to the

whole of British India;

Conimencement,
Local extent.
.

but nothing herein contained shall apply to any
Hindus, Mubammadans or Buddhists, or any per-
sons whow the Governor General in Counceil wiay,
froar Gime to time by notitication in the Gazelte
of Tudia, exclude from ihe operation of this Act.

2. When any cangregation associated for the

purpose of  maintaining
religions  worship  has
acquired,. or  hercalter
shall acquire, any move-
able property,

or any immoveable property for—

Appointment  of  new
trustee  in cases  not
otherwise provided for.

(«) a church, chapel, meeting-house or other
place for religious worship,

(b) a dwelling-house for the minister of such
congregation, with offices and garden,

(¢) a hall or rooms for the meeting and trans-
action’ of the busiuess of such congregation,

and such property has been or hereafter shall
be vested in trustees in trust for such congregation,

2

and it becomes necessary to appoin{ 2new trus-
tec in the place of any such trustce or of any
trustec appointed in the manner hercinafter pre-
scribed,

and no manner of appointing such new trustce
is prescribed by any instrument by which such
property was so vested, or by which the trusts on
which it is held have been declared, or such new
trustee cannot for any reason be appointed in a
manner so preseribed,

such new trustce may be appointed in such
manner as may be agreed upon by such congre-
gation, or by a majority of not less than two-thirds
of the members actually present ‘at the meeting
at which the appointment is made.

o

3. Ivery appointment of new trustees under
section two shall be made
to appear by some me-
morandum  under  the
hand of the chairman for
the time being of the
meeting at which such appointment is made.
Such memorandum shall be in the form set
forth in the schedule hereto annexed, or as near
thereto as circumstances allow, and shall be
executed in the presence of such meeting, and
attested by two or more credible witnesses.

Appointment under sec-
tion 2 to be recorded in o
memorandum under the
hand of the chainman of
the meeting.

4. When any new trusteeshave been appointed
whether in the manner
prescribed by any such
instrument as  aforesaid
or in the manuer hercinbefore provided, the pro-
perty subject to the trust shall forthwith, not-
withstanding anything contained in any such
instrument, become vested, without any transfer,
conveyarce or other assurance, in such new trustees
and the old continuing trustees jointly, or, if there
are no old coutinuing trustees, in such new trus-
tees wholly, upon the same trusts and with and
subject to the same .powers and provisions as it
was vested in the old trustees.

Property to veat in new
trustees without convey-
ance,

contained shall be deemed
to invalidate any appoint-
ment of new trustees, or
any conveyance of any
property which may hereafter be made as hereto-
fore was by law required.

5. Nothing herein

Saving  of existing
modes of appointment und
conveyuance.

THE SCHEDULE.

(See section.)

Memorandum of the choice and appointment of new trustees of the (describe the chawrch, chapel or

other buildings and property) sitnate

at a meeting duly convened and held for that purpose (i the v

(la_l_y of 18 A

1y of the said

) on the
of Chairman.

Names and descriptions of all the trustees on the constitution or last appoiutment of trustees

made the day of

. (here insert the swme).

Naunes and descriptions of all the trustees in whom the said

legally vested.

Irst.—Old continuing trustees i—

(lere insert the swine),

vi.—60

(chapel) and property now become

-




‘Swond.—-New trustees now chosen and nppointed —
(here imsert the same).

e A :
d this day of 187 . <

- Signed by the said A. B. as Chairman of the ALB .
- said Meeting, at and in the presence of the said o)
ceting on the day and year aforesaid in the

T G Chagimen of the said Meeting.

C. D.
STATEMENT OF OBJECTS AND REASORS. 3. It simply provides that, if property of cer- f
YA £ iml ion Ch tain specified descriptions is conveycd_ to trustees ¢
,-fr’,*,f’"k"?“’“‘tll’f“ & thiaS%mda;egx;j?: tteu:_ch, . in trust for any Religious Congregation, and no
Gi)ve:;mazt toet]i,::i:dr e um‘ler wl?ichntl:gn special provision is made for the appointment of
£ ol 2 bei bl P et o ly new trustees, new trustees may be appomteq n
auhg 1“ b‘i'mg d“m" e’q“”m (l){u cons .tnt?' such manner as that Congregation may determiue ;
e g dmltlf can b;*écpcr;.c, t s “PI“POI' and further, that on the appointment of new
; ?;‘;‘:: :‘;0 °r§°tlt'z° of “eo Ctill.ll:f‘cieb t'.(l)‘h‘; 'b?;:l:': trustees whetber in exercise of the powers thus
tary to the G};lcgt?tayMissiouary Conferenco ahout fl(’“fe“"?(:lw gflhcr“;.lsc::cht.l..ocg;%[:’ex:gczlmll vest in
the same time made a similar representation to e e 20 1 UXLoE Y S
- Governinent ; and there are probably other hodies 4. Hindfs, Muhammadans and Buddhists arc
ssociated for religions purposes in India who excepted from the provisions of the Bill, as it is
experience like difficulties. : _ thought undesirable to interfere with the laws
. The present Bill is drawn on the lines of regulating their endowments,
14 Vic,, c. 28 (commonly known as Pelo’s S b
1), which waS passed to meet a similar diffi- (Eee RV SToRES:
y felt by Religious Societies in England. 1t SIMLA ; |
fers from that Act, however, first in applying The 30th May 1879.

- only to Religious Congregations and not to Sacie- A
ies formed for purposes of education ; and second- D. FITZPATRICK,
providiug for the case of moveable as well Secy. o the Goul. of India,
imoveable property. . Legistative Departinent,
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[Published with the ¢ Bombay Government Gazette ” on the 10th July 1879.]
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PART VI

BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
96th June, 1879, and was referred to a Select
Committee :—

Bill No. 8 of 1879.

A Bill to provide for the grant of Probates of
Wills and Letters of Administration to the
estates of certaim deceased persons.

WHEREAS it is expedient to provide for the
grant of probate of wills
and letters of administra-
tion to the estates of deceased persons in cases to
which the Indian Succession Act, 1865, does not
apply ; It is hereby enacted as follows :—

1. This Act may be
called “The Probate and
Administration Act,1879":

It applies to the whole

Preamble.

Short title.

ey of British India;
and it shall come into
Commencement. force on the first day of

January 1880,

2. The following portions of the Indian Suc-

; : _ cession Act, 1865, as

conson ot oxtendod to amended by Act No. XIII

grants of probate or admi- of 1875 (o amend the law

nistration in the case of oelating to Probates and

Hindds, &e. Letters of Administra-

tion), by Act No. II of 1877 (to amend Act No.

XII1I of 1875), and by the District Delegates Act,
1879 (that is to say):—

sections 179 to 186 (both inclusive) ;
sections 188 and 189 ;

sections 191 to 199 (both inclusive);
part XXX ;

part XXXI, except section 239 ;

parts XXXIII to XL (both inclusive),

shall, notwithstanding anything contained in
section 831, or any order passed by the Governor
General in Council under section 332 of that Act,
apply in the case of every Hindu, Muhammadan,
Buddhist and person exempted under section 332
of that Act dying on or after, the said first day of
January 1880.

8. The portions of the said Act thus applied

. shall be read asif after

Addition to section section199 the following
199 of said Act. were inserted (that is to

say) i—
v1I.—60

“199A. When the deceased has died intestate,
administration of his estate may be granted to
any person who, according to the rules for the
distribution of the estate of an intestate applicable
in the case of such deceased, would be entitled
to the whole or any part of such deceased’s estate.

“ When several such persons apply for adminis-
tration, it shall be in the diseretion of the Court to
grant it to any one or more of them.

“When no such person applies, it may be grant-
ed to a creditor of the deceased.”

4. In section 256 of the said Act as applied
by this Act, after the
word “committed” the
following shall be insert-
ed (namely) : “and, if the Judge so direct, any
person to whom probate shall be granted.”

5. Notwithstanding anything hereinbefore
contained, it shall, except
in cases to which the
HindG Wills Act, 1870,
applies, be in the discretion of the Court to refuse,
for reasons to be recorded by it in writing, to grant
any application for letters of administration made
under this Act.

Amendment of section
256 of said Act.

Power to refuse letters
of administration.

6. Nothing herein
contained shall

(@) validate any testamentary disposition
which would otherwise have been invalid ;

(b) invalidate any such disposition which would
otherwise have been valid ;

(c) yest in an executor or administrator any
property of a deceased person which would other-
wise haye passed by survivorship to some other
person ;

(d) deprive any person of any right of mainte-
nance - to which he would otherwise have bheen
entitled ; or

() affect the rights, duties and privileges of the
Administrator General of Bengal, Madras, or
Bombay.

Saving clause.

7. In this Act, and in the said sections and
partsofthe Indian Succes-
sion.Act,asapplied by this
Act, all words defined in
section three of that Act shall, unless there be
something repugnant in the subject or context, be
deemed to have the same meaning as the said sec-
tion three has attached to such words respectively.

8. No probate of a will or letters of adminis-
Probate and adminis- trationto theestate ofany.

Interpretation-clause.

tration to be granted only Hindd, Muhammadan,

under this Act, Buddhist or " person ex-
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empted as aforesaid dying on or after the said first
day of January 1880, shall be granted by any
i Court in British India except under this Act.

9. The following amendments shall be made
Amendment of Act in the Hindd Wills Act,
XXT. of 1870. 1870 (namely) :—

(@). For the portion of section two commenc-
ing with the words “sections one hundred and
seventy-nine ” and ending with the words “ad-
ministrator with the will annexed ” the words
“and section one hundred and eighty-seven”
shall be substituted.

(b). In section three, for. the words “ one
hundred and three and one hundred and eighty-
two ” the words “ and one hundred and three”
shall be substituted.

(c). The third clause of the same section and
the last clause of section six shall be repealed.

| Nothing in this section shall apply to the case
of any testator or intestate dying before the
said first day of January 1880.

| 10. All grants of probate of the will or letters

Validation' of  grauts of administration to the

of probate and adminis- estate of any deceased

tration made since first Hindd, Muhammadan or

January 1866, Buddhist, ov any person

exempted by the Governor General in Council

from the provisions of the Indian Succession Act,

which may have been made since the first day of

. January, 1866, shall, whenever such grant would

have been lawful if this Act had been in force,

i })e deemed to have been made in accordance with
aw.,

STATEMENT OF OBJECTS AND REASONS.

As the law of British India at: this moment
stands, there is, speaking generally, no means of
conferring upon any one a_ complete and conclu-
sive title as representative of the estate of a
deceased Hindi, Mubammadan or Buddhist or
other person exempt from the operation of the
Indian Succession Act.

‘ The Hindg Wills Act is at present limited in

A its operation to the Presidency-towns and Lower

B Bengal ; and, even if the proposal to extend it to

) other parts of British India, now under considera-

S tion, ig carried out, iv will still only apply to cases
' of testamentary succession among Hindus.

= The grant of a certificate under Act XXVII of

1860 makes the person who has obtained it a

representative only for certain very limited pur-
. poses; and, though in the Bombay Presidency a
~ certificate gurporting to confer larger powers may

- be obtained under Regulation VIII of 1827, it is
. by no means clear what the status of the holder
- of such a certificate precisely is.

i+ In the Presidency-towns probates of the wills
and letters of administration to the estates of
deceased Natives can be granted under the Su-
e Court Charters in cases to which the Suc-
sion Act and the Hindt Wills Act do not
1y ; but the representative status conferred by
gronts fulls far short of that conferred by
lar grants'in the case of deceased European
subjects, ; it

¢
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9. From this state of things much I;zou&l}evaegsl
litigation at times result. The hgpé; : ; gr bomery
numerous; their interests may ;’ e-wise inga.pa., ;
some of them may be minors or ot! _eil R
citated ; others may be residing at a di g

1 . : settlement of
titles of some may be disputed ; ﬂllﬁls be a matter

: : ¢
claims against the estate may & e
of endlessg complication ; the ‘makxqglof’ :. ?ﬁ:sf%se
tory title to any portion of it which 1 y
necessary to sell may be impossible.

i isi ans of
3. The necessity of devising some IMmea

removing these difficulties was brought_to tl;e
notice of the Government of India some time aa‘i
by Mr. Broughton, then Administrator GeEn{e:rii
of Bengnl, and now a Judge of the Calcutta High
Court; and a Bill drafted by him was cxrculaigel
for the opinions of local authorities. That Bill,
while guarding against any interference with the
succession laws of the classes in question, went 1n
effect to apply to them the provisions of the
Indian Succession Act relating to probate and
administration, and, amongst others, those provi-
sions which make the grant of probate or letters
of administration a condition precedent to the
establishment of any right derived by succession
from a deceased person.

4. The reports of the local authorities have
now been recoived, and their purport may be
briefly described by saying that, while there is a
considerable body of opinion in_favour of provid-
ing the means of obtaining probate of the will or
letters of administration to the estate of any de-
ceased person when those interested desire to do
50, the proposal to insist on probate or letters of
administration as esseutial has been generally
condemned, as tending to impose upon a multitude
of poor and ignorant people ‘in cases where there
is no difficulty or dispute an unnegessary amount
of trouble and expense.

5. The present Bill has been drawn on. the
lines thus indicated. It applies to the estates of
all persons not at present governed by the Indian
Succession Act, the portions of that Act relating
to the grant of probate und administration and
the powers, duties and procedure of executors and
administrators, omitting, however, those sections
(187 and 190) which make it compulsory .to ob-
tain probate or administration, and also those
sections (200 to 207) which lay down the order
according to which the various persons interested
are entitled to administration on an intestacy.

6. These latter sections it would be impossible
to apply, as they are in part based on a law of
intestate succession differing from that of the
classes for which the Bill has been drawn. The
only rule it seems possible to lay down for these
classes is the broad one that the grant shall follow
the interest ; that, when several persons inheriting
gortlons of the estate claim administration, the

udge may grant it to any one or more of them
as he thinks fit, aud that, when no such person
applies, he may grant it to a creditor.

7. This is the rule laid down by section:8 of
the Bill; and, as it is apprehended that in some
cases of family feuds a person entitled to a trifling
share of the deceased’s estate might apply for
administration merely for the purpose of harassing
his co-heirs by compelling them to apply, 2 full
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<oy ; 3 .
discretion has been reserved (in section 5) to
re{l.lse, for reasons recorded, to grant any appli-
cation, :

8. The Indian Succession Act, following the

nglish law, provides for the taking of security for
the due discharge of his office only from an admi-
nistrator, it being considered that, in the case of
an executor who is selected by the testator himself,
such security can safely be dispensed with. But
amongst the classes to which this Act will apply
cases will, it is apprehended, occasionally occur in
which it may be expedient to take security even
from an executor; and accordingly a section (4)
has been inserted in the Bill amending section
256 of the Succession Act in such a manner as to
give a power to the Court to require an executor
to give security.

9. Section 6 of the Bill savesin the fullest
manner the sybstantive laws of succession of the
classes to which the Bill applies.

10. Section 8 is intended toput anend 1
imgerfect grants of probate and admi
under the old Supreme Court Charters
referred to.

11. The portions of the HindG Wills Act s
cified in section’ 9 are repealed merely beca
they are re-enacted with a wider a(.]pphcation' :
the present Bill. Section 101is intended to remove
all doubt as to the validity of certain grants
probate and administration which have been made
in British Burma. W

(Signed) WHITLEY STOKES.. ¥

. SIMLA ; }
The 16th May 1879.
D. FITZPATRICK,

Secretary to the Government of India,
Legislative Deportment.
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The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
26th June 1879, and was referred to a Select
Committee :—

Bill No. 9 of 1879.

A Bill to make further provision for the grant
of Probate and Letters of Administration in
non-contentious cases.

WHEREAS it is expedient to make further pro-
vision for the grant of
probate and letters of
administration in non-contentious cases; It is
hereby enacted as follows :—

1. This Act may be called “The District Dele-
gates Act, 1879 7:

Preamble.

Short title.

It extends to the whole
of British India;
and it shall come into force on the first day of
Commencement. January, 1880.
p : 2. After section 235 of
fAdd'“(f’:‘l.ou“ ,,;?C‘“L“ the Indian Succession Act,
gl:(?éessisoll’ :\c(’. o) 1863, the following sec-
tion shall be added :—
“235A. The High Court may, from time to
Power to appoint Dele- tn¢, appoint such judi-
gate of District Judge cial officers within any
to deal with non-conten- district as it thinks fit, to
tious cases. act for the District Judge
as Delegates to grant probate and letters of ad-
ministration in non-contentious cases, within such
local limits as it may from time to time prescribe :
Provided that, in the case of High Courts not
established by Royal Charter, such appointment
be made with the previous sanction of the Local
Government.
Persons so appointed shall be called * District
Delegates.””

Extent.

3. After Section 241
Additionof scctionafter of the said Act, the fol-
Section 241 of same Act.  Jowing section shall be
added :—
«941 A. Probate and Letters of Administra-
tion may, upon applica-
Probate and Letters of tion for that purpose to
Administration may be any District Delegate,
frintedbybeeoais, be granted by him in
any case in which there is no cout_eutﬂion, if it
appears by petition (verified as hereinaiter men-
tioned) that the testator or intestate, as the case
may be, at the time of his death resided within
the jurisdiction of such Delegate.”.
4. To sections 244 and 246 of the said Act,
! respectively, the follow-
Additionto Sections 244§, wwords shall be gdded :
and 240 of same Act. “and when the applica-
tion is to a District Delegate, the petition .cﬂm}l
further state that the deceusg-d ab _thq time of his
death resided within the jurisdictiod of such
aate,
Delexs 5. For Section 251 of
Substitution of section the said Act, the follow-
for eection 251 of same jng section shall be sub-
Act. stituted :—

© y1,—60 b

«251. Caveats against the grant of probate or
Caveats against grant of a.dminism:ation moye .be
probate orngdminigtmtion. lodged with tfhe .Dwt’nct'
Judge or a District Dele-

gate; and immediately on any caveat being
lodged with any District Delegate, he shall send a
copy thereof to the District Judge; and imme-
diately on a caveat being entered with the District:
Judge, a copy thercof shall be given to the
District Delegate, if any, within whose jurisdic-
tion it is alleged theideceased resided at the time
of his death, and to any other Judge or District
Delegate to whom it may appear to the District

. Judge expedient to transmit the same.”

6. In section 253 of the said Act, after the
word “Judge ” the words
“or officer,” and after the
word “made ” the words
“or notice thereof has been given of its entry with
some other Delegate,” shall be inserted.

Amendment  of sec-
tion 253 of same Act.

Addition of sectiong 7. Aftersection 253 of
after section 253 of same thesaid Act, the following
Act, sections shall be added:—

“253 A. A District Delegate shall not grant
probate or letters of ad-
ministration in any case
in which there is conten-

. tion as to the grant, orin
which it otherwise appears to him that probate or
letters of administration ought not to be granted
in his Court.

District Delegate when
not to grant probate or
administration.

« Ezplanation.—By ¢ contention ’ is understood
the appearance of any one in person or by his

recognized agent, or by pleader duly appointed to

act on his behalf to oppose the proceeding.

«“253B. In everycase in which there is no

Power to transmit contention, but it appears
statement  to District to the District Delegate
Judgo in doubtful cases  doubtful whether the pro-
FWhiere no contention. bate or letters of adminis-
tration should or should not be granted, or when
any question arises in relation to the grant, or ap-
plication for the grant, of any probate or letters of
administration, the District Delegate may, if he
thinks proper, transmit a statement of the matter
in question to the District Judge, who may direct
the District Delegate to proceed in the matter of
the application, according to such instructions
as to the Judge may scem necessary, or may
forbid any further proceeding by the District
Delegate in relation to the matter of such applica-
tion, leaving the purty applying for the grant in
question to make application to the Judge.

«253 C. In every case in which there is con-
tention, or the District

Procedure where there De[cgm,e is of opinion
is contention, or District ha¢ 7)o probate or letters

Delegate thinks probate or L 7
letters of aduwinistration Of administration should

should be refused in his be refused in his Court,

Court. the petition, with any

documents that may have

been filed therewith, shall be réturned to the

person by whom the application was made, in
order that the same may be presented to the
District Judge; wunless the District Delegate
thinks it necessary, for the purposes of justice,




impound the same, which he is hereby autho-
rized to do; and in that case the same shall be
qnsgy him to the District Judge.”
In the said Act, sections 254 ?nd 2{';5,
respectively, after the
Amendment of sections wol?(fs g ):Tudge of the
4,255 and 308 of same  Djgtrict of
. ,7 the words
Delegate appointed for granting probate or
ers of administration in (heve imsert the
imvits of the Delegate’s jurisdiction)” ; and in
tion 308, after the words “ District Judge by
” the words “or by whose District Dele-

9. In the said Act,
sections 246, 250, 255
and 259, after the words
“District Judge,” and in
o PR X y section 250 and section
254 (when it first occurs) after the word “Judge,”

1e words “or District Dclegate ” shall be inserved

- STATEMENT OF OBJECTS AND REASONS,

‘The Indian Succession Act, as originally framed
e Law Commissioners, empowered the District
to appoint judicial officers to act for him as
tes to grant probates and letters of adminis-
on in non-contentious cases much in thg same
as the District Registrars appointed under
urt of Probate Act, 1857, do in England ;
e provisions relating to this matter were
ck out of the Bill by the Select Committee,

o
mj e
el ge

e 923 ¢

(4

¢ deemed unnecessary, and
ded that the power
n District Judges

partly because they wer
partly because it was apprehen
which was to be conferred 0
would give rise to abuse.

If, however, the Bill which has been drafted to

i i 1

rovide for granting probate of the wills anc

:I:dministrati:n to ﬁxep estates of persons ém“:
cxempted from the operation of the Indu}n ulc
cession Act becomes law, it is probable that the
business of granting probate and administration
will increase to such an extent that ‘th_e D.lstrlct.‘.
Judges will be unable to dispose of 1t without

assistance.

The present Bill has accordingly, been framed
with a view to replacing in the Succession Act,
with some slight modifications in point of form,
the sections removed from it by the Select Com-
inittee ; but in order to avoid as faras possible the
danger of abuse apprehended by the Select Com-
mittee, the power of appointing the delegates has
been vested not in the District Judges, but in the
High Courts, and its exercise has in the case of
High Courts not established by Royal Charter
been made subject to the previous sanction of the

Tiocal Government.
(Signed) WHITLEY STOKES.

SIMLA ;
The 28th May 1879.

: D. FITZPATRICK,
Slec':"r:lary to the Government of Indic,
Legislative Department.

-
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The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
26th June 1879, and was referred to a Select
Committee :—

Bill No. 11 of 1879.

A Bill to provide for the holding of property by
certain Religious Congregations.

WHEREAS it is expedient to simplify the man-
ner in which certain con-
gregations associated for
the purpose of maintaining religious worship may
hold certain property acquired for such purpose ;
Tt is hereby enacted as follows :—

1. This Act may be
; called “The Religious
Congregations Act, 1879

Preamble.

Short title,

It shall come into force
at once ; and

shall extend to the
whole of British India;

but nothing herein contained shall apply to any
Hindus, Muhammadans or Buddhists, or any per-
sons w.hom the Governor General in Council may,
from time to time by notification in the Gazetle

Commencement,

Local extent.

. of India, exclude from the operation of this Act.

: = : 5
2. When any congregation associated for the
purpose of maintaining
Appointment of new religious worship hag
trustee  in cases mot acquired, or hereafter
otherwise provided for. shall acquire, any move-
able property,
or any immoveable property for—
(@) a church, chapel, meeting-house or other
place for religious worship,

(b) a dwelling-house for the minister of such
congregation, with offices and garden,

(¢) a hall or rooms for the meeting and trans-
action of the business of such congregation,

and such property has been or hereafter shall
be vested in trustees in trust for such cougregation,

and it becomes necessary to appoint. anew trus-
tee in the place of any such trustee or of any
trustee appointed in the manner hereinafter pre-
scribed,

and no manner of appointing sach new trustee
ig prescribed by any instrument by which such
property was so vested, or by which the trusts on
which it is held have been declared, or such new
trustee cannot for any reason be appointed in a
manner so prescribed, )

such new trustee may be appointed in such
manner as may be agreed upon by such congre-
gation, or by a majority of not less than two-thirds
of the members actually present at the meeting
at which the appointment is made.

3. Every appointment of new trustees under

Appointment under sec-  Section two shall be made
tion 2 to be recorded ina to appear by some me-
memorandum under the morandum under the
ll’]““d of L.ﬂ‘e chairman of  hand of the chairman for

St the time being of the
meeting at which such appointment is made.

Such memorandum shall be in the form set,
forth in the schedule hereto annexed, or as near
thereto as circumstances allow, and shall be
executed in the presence of such meeiing, and
attested by two or more credible witnesses.

4. 'When any new trusteeshave been appointed

Property to vest in new whether in the manner
trustees without convey- prescribed by any such
Ll instrument as aforesaid
or in the manner hereinbefore provided, the pro-
perty subject to the trust shall forthwith, not-
withstanding anything contained in any such
instrument, become vested, without any transfer,
conveyance or other assurance, in such new trustees
and the old continuing trustees jointly, or,if there
are no old continuing trustees, in such new trus-
tees wholly, upon the same trusts and with and
subject to the same powers and provisions as it
was vested in the old trustees.

5. Nothing herein contained shall be deemed

Saving of existing toinvalidate anyappoint-
modesof appointment and ment of new trustees, or
conveyance. any conveyance of any
property which may hereafter be made as hereto-
fore was by law required.

THE SCHEDULE.

(See section 3.)

Memorandum of the choice and appointment of new trustees of the (describe the church, chapel or

other buildings and property) situate

at a meeting duly convened and held for that purpose (i the vestry of the said
1 of

day of

> « O,

) on the
Chairman,

Names and descriptions of all the trustees on the constitution or last appointment of trustees

made the day of

(here insert the swme). :
Names and descriptions of all the trustees in whom the said (chapel) and property now become :

legally vested.

First.—Old continuing trustees :—
(here insert the same),
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Second.—New trustees now chosen and appointed :—
- (heve insert the same). -
day of G 7

Signed by ths said 4. B. as Chairman of the
said Meeting, at and in the presence of the said
Meeting on the day and year aforesaid in the 5
presence of—

ANBIS
Chairmen of the said Meeling.

C. D.
E. F.
h = ¥
'STATEMENT OF OBJECTS AND REASONS. 3. It iii"(llp(lly prQVti-des that, if proge:‘ty tof :er- {
s ; qQ ; tain specified descriptions is conveyed to trustees
ertain members of the Simla Union Church, in truls)t for any Religious Congregation, and no
=5 ar back as the year 1873, drew the]a_ttenuon special provision is made for the appointment of
Qe e ioiHo bardship under. which thoy new trustees, new trustees may be appointed in
SEgInheing funablo, wlth(l){ut gongiontly such manner as that Congregation may determine ;
by tro;xil‘)le .andbegpex}se, 1) LD upha DO and further, that on the appointment of new
: g s 2 uroibocyotiuusteos to whom to trustees whether in exercise of the powers thus

~ commit the property of the Church. The Sccre-
~tary. to the Calcutta Missionary Conference about
he same time made a similar representation to :
yvernment ; and there are probably other bodies 4. Hindas, Mubammadans and Buddhists are
1ated for religious purposes in India who excepted from the provisions of the Bill, as it is
xperience like difficulties. thought undesirable to interfere with the laws

. The present Billis drawn on the lines of regulating their endowments,
& 14 Vic.,, c. 28 (commonly known as Peto’s
~which was passed to meet a similar diffi-
t by Religious Societies in England. It SIMIA ;

s from that Act, however, first in applying The 30th May 1879, }

conferred or otherwise, the property shall vest in
them without any further conveyance.

(Signed) WHITLEY STOKES.

to Religious Congregations and not to Socie-
ies oxinjqd_, or purposes of education ; and second- D. FITZPATRICK,

y, in providing for the case of moveable as well ; Secy. lo the Gout. of India,
Legislative Department,
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[Published with the ¢ Bombay Government Gazette  on the 17th July 1879.]

PART VI

BILLS OF THE GOVERNMENT OF INDIA.

LEGISLATIVE DEPARTMENT.

The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
26th June, 1879, and was referred to a Select
Committee :—

Bill No. 8 of 1879.

A Bill to provide for the grant of Probates of
Wills and Letters of Administration to the
estates of certain deceased persons.

'WHEREAS it is expedient to provide for the
grant of probate of wills
and letters of administra-
tion to the estates of deceased persons in cases to
which the Indian Succession Act, 1865, does not
apply ; It is hereby enacted as follows :—

1. This Act may be
called “The Probate and
Administration Act,1879”;

It applies to the whole
of British India;

.and it shall come into

Preamble.

Short title,

Local extent.

Commencement. force on the first day of
January 1880.

2. The following portions of the Indian Suc-

Portions of Indian Suc- cession Act, 18G5, ' as

amended by Act No, XTI
of 1875 (to amend, the law
nistration in the case of qclating to Probates and
Hindds, &e. Letters of Admimistra-
tion), by Act No. IT of 1877 (to wmend Act No.
XIII of 1875), and by the District.Delegates Act,
1879 (that is to say):—

sections 179 to 186 (both inclusive) ;

sections 188 and 189 ;

sections 191 to 199 (both inclusive) ;

part XXX ;

part XXXT, except section 239 ;

parts XXXIIT to XTu (both inclusive),

shall, notwithstanding anything contained in
section 331, or any order passed by the Governor
General in Council under section 332 of that Act,
apply in the case of every Hindu, Muhammadan,
Buddhist and person exempted under section 332
of that Act dying on or after the said first day of
January 1880.

3. " The portions of the said Act thus applied
shall be read asif after
section 199 the following
were inserted (that is to
say) i—

cession Act extended to
grants of probate or admi-

Addition to section

199 of said Act.

v1.—60 ¢

“199A. "When the deceased has died intestate,
administration of his estate may be granted to
any person who, according to ‘the rules for the
distribution of the estate of an intestate applicable
in the case of such deceased, would be entitled
to the whole or any part of such deceased’s estate.

“When several such persons apply for adminis-
tration, it shall be in the discretion of the Court to
grant it to any one or more of them.

“When no such person applies, it may be grant-
ed to a creditor of the deceased.”

4. In section 256 of the said Act as applied
by this Act, after the
word “committed” the
following shall be insert-
ed (namely): “and, if the Judge so direct, any
person to whom probate shall be granted.”

Amendment of section
256 of said Act.

5. Notwithstanding anything hereinbefore
containeé’, it shall, except
in cases to which the
Hind Wills Act, 1870,
applies, be in the discretion of the Court to refuse,
for reasons to be recorded by it in writing, to grant
any application forletters of administration made
under this Act.

Power to refuse letters
of administration.

6. Nothing
contained shall

() validate any testamentary disposition
which would otherwise have been invalid ;

() invalidate any such disposition which would
otherwise have been valid ;

(c) vest in an executor or administrator any
property of a deceased person which would other-
wise have passed by survivorship to some other
person;;

(d) deprive any person of any right of mainte-
nance to which he would otherwise have been
entitled ; or

(e) affect the rights, duties and privileges of the

Administrator General of Bengal, Madras, or
Bombay.

7. In this Act, and in the said sections and
partsofthe Indian Succes-
sion Act,asapplied by this
Act, all wort{)s defined in
section three of that Act shall, unless there be
something repugnant in the subject or context, be
deemed to have the same meaning as the said sec-
tion three has attached to such words respectively.

8. No probate of a will or letters of adminis-
Probate and adminis- trationto theestate of any
tration to be granted only HindG, Muhammadan,
under this Act, Buddhist or person ex-

h herein
Saving clause.

Interpretation-clause.
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empted as aforesaid dying on or after the said first
day of January 1880, shall be granted by any
Court in British India except under this Act.

9. The following amendments shall be made
Amendment »f Act in the Hinda Wills Act,
XXT. of 1870. 1870 (namely) :—

(@). For the portion of section two commenc-
ing with the words “sections one hundred and
seventy-nine ” and ending with the words “ad-
ministrator with the will annexed” the words
“and section one hundred and eighty-seven ”’
shall be substituted.

(b). In section three, for the words “ one
hundred and three and one hundred and eighty-
two ” the words “and one hundred and three”
shall be substituted.

(¢). The third clause of the same section and
the last clause of section six shall be repealed.

Nothing in this section shall apply to the case
of any testator or intestate dying before the
said first day of January 1880.

10. All' grants of probate of the will or letters
" of administration to the

estate of any deceased
tration made since first Hind®, Muhammadan or
January 1866, Buddhist, ov any person
exempted by the Governor General in Council
from the provisions of the Indian Succession Act,
which may have been made since the first day of
January, 1866, shall, whenever such grant would
have been lawful if this Act had been in force,
})e deemed to have been made in accordance with
aw.

Validation of grants
of probate and adminis-

STATEMENT OF OBJECTS AND REASONS.

As the law of British India at this moment
stands, there is, speaking generally, no means of
conferring upon any one a complete and conclu-
sive title as representative of the estate of a

- deceased Hind(, Mubammadan or Buddbist or
other person exempt from the operation of the
Indian Succession Act.

The Hindg Wills Act is at present limited in
its operation to the Presidency-towns and Lower
Bengal ; and, even if the proposal to extend it to
other parts of British India, now under considera-

. tion, is carried out, iv will still only apply to cases
of testamentary succession among Hinds.

The grant of a certificate under Act XXVII of
. 1860 makes the person who has obtained it a
- representative onl{ for certain very limited pur-
~ poses; and, though in the Bombay Presidency a
certificate 6surport,ing to confer larger powers may
be obtained under Regulation VIIT of 1827, it is
b{ no means clear what the status of the holder
of such a certificate precisely is.

In the Presidency-towns probates of the wills
and letters of administration to the estates of
deceased Natives can be granted under the Su-
 preme Court Charters in cases to which the Suc-
ession Act and the Hinda Wills Act do not

grants falls far short of that conferred by
i in the case of deceased European

“,ppliy ; but the representative status conferred by

9. From this state of th’irxigs lm}lch tig,ull))levzﬁg
: 1 IS M3

itigation at times result. The heirs ma ery

EEEJZrous ; their interests may differ in degree;

some of them may be minors or othcgv}ns.el lctécaglle
citated ; others may be residing at a lstf, :n eatie
titles of some may be disputed ; the sels e o o
claims against the estate may thus fe aatisfac-
of endless complication ; the maqug ofas L
tory title to any portion of it which it may
necessary to sell may be impossible.

3. The necessity of devising some 1nqansloiz
removing these difficulties was brought to the
notice of the Government of India some time ago
by Mr. Broughton, then Administrator Gene_rz;l
of Bengal, and now a Judge of the Calcutta High
Court ; and a Bill drafted hy him was circulated
for the opinions of local authorities. That Bill,
while guarding against any interference with the
succession laws of the classes in question, went in
effect to apply to them the provisions of the
Indian Succession Act relating to probate and
administration, and, amongst others, those provi-
sions which make the grant of probate or letters
of administration a condition precedent to the
establishment of any right derived by succession
from a deceased person.

4. The reports of the local authorities have
now been received, and their purport may be
briefly described by saying that, while there is a
considerable body of opinion in_favour of provid-
ing the means of obtaining probate of the will or
letters of administration to the estate of any de-
ceased person when those interested desire to do
50, the proposal to insist on probate or letters of
administration as esseutial has been generally
condemned, as tending to impose upon a multitude
of poor and ignorant people in cases where there
is no difficulty or dispute an unnecessary amount
of trouble and expense.

5. The present Bill has been drawn on the
lines thus indicated. It applies to the estates of
all persons not at present governed by the Indian
Succession Act, the portions of that Act relating
to the grant of probate and administration and
the powers, duties and procedure of executors and
administrators, omitting, however, those sections
(187 and 190) which make it compulsory to ob-
tain probate or administration, and also those
sections (200 to 207) which lay down the order
according to which the various persons interested
are entitled to administration on an intestacy.

6. These latter sections it would be impossible
to apply, as they are in part based on a law of
Intestate succession differing from that of the
classes for which the Bill has been drawn, The
only rule it seems possible to lay down for these
classes is the broad one that the grant shall follow
the interest ; that, when several persons inheriting
gort-xons of the estate claim administration, the

udge may grant it to any one or more of them
as he thinks fit, and that, when no such person
applies, he may grant it to o creditor.

7. This is the rule laid down b section 3 of
the Bill; and, as it is apprehendedythat in s:ime
cases of family feuds a, person entitled toa trifling
share of the deceased’s estate might apply for
ad nunistration merely for the purpose of harassing
his co-heirs by compelling them to apply, a full

3
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discretion has been reserved (in section 3) to
refuse, for reasons recorded, to grant any appli-
cation.

8. The Indian Succession Act, following the
English law, provides for the taking of security for
the due discharge of his office only from an admi-
nistrator, it being considered that, in the case of

an executor who is selected by the testator himself, .

such security can safely be dispensed with. But
amongst the classes to which this Act will apply
cases will, it is apprehended, occasionally occur in
which it may be expedient to take security even
from an executor ; and accordingly a section (4)
has been inserted in the Bill amending section
256 of the Succession Act in such a manner as to
give a power to the Court to require an executor
to give security. »

9. Section © of the Bill saves in the fullest
manner the substantiive laws of succession of the
classes to which the Bill applies.

imperfect grants of probate and ad
under the old Supreme Court Cha
referred to.

11, The portions of the Hinda Wills Act.
cified in section 9 are repealed merely b
they are re-enacted with a wider appli
the present Bill. Section 101is inten
all doubt as to the validity of certain g
probate and administration which have been
i British Burma.

(Signed) WHITLEY STOX

SIMLA ; }
The 16th May 1879.
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The following Bill was introduced into the
Council of the Governor General of India for the
purpose of making Laws and Regulations on the
26th June 1879, and was referred to a Select
Committee :—

Bill No. 9 of 1879.

A Bill to make further provision for the grant
of Probate and Letters of Administration in
non-contentious cases.

WHEREAS it is expedient to make further pro-
vision for the grant of
probate and letters of
administration in non-contentious cases; It is
hereby enacted as follows :—

1. This Act may be called “ The District Dele-
gates Act, 1879 ”:

Preamble.

Short title.

It extends to the whole
of British India ;

and it shall come into force on the first day of

Extent.

Commencement. January, 1880.
o . 2. After section 235 of
Addition of section  tho Tndian Succession Act,
after section 235 o

1865, the following sec-
tion shall be added :—
«235A. The High Court may, from time to
time, appoint such judi-
; cial officers within any
to deal with non-conten- district as it thinks fit, to
t1ous.chaes. act for the District Judge
as Delegates to grant probate and letters of ad-
ministration in non-contentious cases, within such
local limits as it may from time to time prescribe :

Provided that, in the case of High Courts not
established by Royal Charter, such appointment
be made with the previous sanction of the Local
Government.

Persons so appointed shall be called District
Delegates.”

Succession Act.

Power to appoint Dele-
gate of District Judgo

3. After Section 241

Additionof section after

Section 241 of eame Act.  Jowing section shall be

added :—

«941 A. Probate and Letters of Administra-
tion may, upon applica-
Probate and Letters of tion for that purpose to
Administration may be any District Delegate,
gelteibrcente, be granted by him in
any case in which there is no contention, if it
appears by petition (verified as hereinafter men-
tioned) that the testator or intestate, as the case
may be, at the time of his death resided within
the jurisdiction of such Delegate.”
4. To sections 244 and 246 of the said Act,
; respectively, the follow-
Addition to Sections 244 3, words shall be added ;
and 240 of eame Act. “and when the applica-
tion is to a District Delegate, the petition shall
further state that the deceased at the time of his
death resided within the jurisdiction of such
legate.”
Delcs 5. Tor Section 251 of
Substitution of section the said Act, the follow-
for section 251 of same jno section shall be sub-
ac stituted :—

vi.—60 d

of the said Act, the fol-.

«“251. Caveats against the grant of probate or
administration may  be
lodged with the District
Judge or a District Dele-
gate; and immediately on any caveat being
lodged with any District Delegate, he shall send a
copy thereof to the District Judge; and imme- .
diately on a caveat being entered with the District
Judge, a copy thereof shall be given to the
District Delegate, if any, within whose jurisdic-
tion it is alleged the deceased resided at the time
of his death, and to any other ‘Judge or District
Delegate to whom it may appear to the District
Judge expedient to transmit the same.”

Caveats against grant of
probate or administration.

6. In section 253 of the said Act, after the
word “ Judge " the words
“or officer,” and after the
word “made ” the words
“or notice thereof has been given of its entry with
some other Delegate,” shall be inserted.

Amendment  of sec-
tion 253 of sume Act.

Addition of sections 7. Aftersection 253 of
after section 253 of same thesaid Act, the following
Act, sections shall be added:—

“253 A. A District Delegate shall not grant
probate or letters of ad-
ministration in any case
in which there is conten-
tion as to the grant, orin
which it otherwise appears to him that probate or
letters of administration ought not to be granted
in his Court. :

Distriet Delegate when
not to grant probate or
administration.

« Explanation.—By ¢ contention ’ is understood
the appearance of any one in person or by his
recognized agent, or by pleader duly appointed to
act on his behalf to oppose the proceeding.

«253B. In everycase in which there is no

Power to transmit contention, butit appears
statement  to District to the District Delegate
Judgo in doubtful cases doubtful whether the pro-
where no contention. bate or letters of adminis-
tration should or should not be granted, or when
any question arises in relation to the grant, or ap-
plication for the grant, of any probate or letters of:
administration, the District Delegate may, if he
thinks proper, transmit a statement of the matter
in question to the District Judge, who may direct
the District Delegate to proceed in the matter of
the application, according to such instructions
as to the Judge may seem necessary, or may
forbid any further proceceding by the District
Delegate in relation to the matter of such applica-
tion, leaving the party applying for the grant in
question to make application to the Judge.

%9253 C. In every case in which there is con-
tention, or the District
Delegate is of opinion
that the probate or letters
of administration should
be refused in his Court,
the petition, with any
. documents that may have
been filed therewith, shall be returned to the
person by whom the application® was made, in
order that the same may be presented to the
District Judge; unless the District Delegate
thinks it necessary, for the purposes of justice,

Procedure where there
is contention, or Diatrict
Delegate thinks probate or
letters of administration
ghould be refused in his
Court.

¥




" to impound the same, which he is hereby autho-
rized to do; and in that case the same shall be
sent by him to the District Judge.”

8. In the said Act, sections 254 and 255,
- respectively, after the
. Amendment of sections words “I, Judge of the
o ‘iS;, 255 and 303 of same Dyistrict of .

P

,” the words
“ (on Delegaté appointed for granting probate or
letters of administration in (here insert the
lomits of the Delegate's jurisdiction)” ; and in

 section 808, after the words “ District Judge by

whom ” the words “or hy whose District Dele-
gate " shall be inserted.

vE

9. In the said Act,
sections 246, 250, 255
and 259, after the words
“District Judge,” and in
‘ section 250 and section
254 (when it first occurs) after the word “J udge,”
~ the words “or District Delegate ” shall be inserted
- Tespectively. j

~ Introduction of the
words “or District De-
legate” in certain sections
of same Act,

. STATEMENT OF OBJECTS AND REASONS.

The Indian Succession Act, as originally framed
by the Law Commissioners, empowered the District
Judge to appoint judicial officers to act for him as
delegates to grant probates and letters of adminis-
tration in non-contentious cases much in the same
‘way as the District Registrars appointed under
he Court of Probate Act, 1857, do in England ;
but the provisions relating to this matter were
- struck out of the Bill by the Select Committee,

223 1 " 2

d

artly because they were deemed unnecessary, and

}I:a.rtlg because it was apprehended that the ptziwel

which was to be conferred on District Judges
would give rise to abuse.

If, however, the Bill which has been dx:afted tg
providé for granting probate of the wills and
administration to the estates of persons Sl’mw
exempted from the operation of the Indian u}::-
cession Act becomes law, it is probablq ?ha.f; the
business of granting probate and administration
will increase to such an extent that ‘th.e D}Strlcb
Judges will be unable to dispose ot it without
assistance.

The present Bill has accordingly been framed
with a view to replacing in the Succession Act,
with some slight modifications in point of form,
the sections removed from it by the Select Com-
mittee ; but in order to avoid as faras possible the

danger of abuse apprehended by the Select Com-

mittee, the power of appointing the delegates has
been vested not in the District Judges, but in the
High Courts, and its exercise has in the case of
High Courts not established by Royal Charter
been made subject to the previous sanction of the
Local Government.

(Signed) WHITLEY STOKES.

SIMLA ; }
The 28th May 1879.

D. FITZPATRICK,
Secretary to the Government of India,
Legislative Departnient.
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The following Bill was introduced into the and it becomes necessary to appoint a new trus-
Council of the Governor General of India for the tee in the place of any such trustee or of any
purpose of making Laws and Regulations on the trustee appointed in the manner hereinafter pre-

26th June 1879, and was referred to a Select scribed, Pl ’] i
Committee :— and no manner of appointing such new trustee

is prescribed by any instrument by which such

Bill No. 11 of 1879. property was so vested, or by which the trusts on
which it is held. have been declared, or such new
4 Bill to provide for the holding of property by trustee cannot for any reason be appointed in a
certain Religious Congregations. manner so prescribed,
. such mew trustee may be appointed in such
WHEREAS it is expedient to simplify the man- manner as may be agreed upon by such congre-
Preamble. ner in which certain con- gation, or by a majority of not less than two-thirds
. gregations associated for of the members actually present at the meeting
the purpose of maintaining religious worship may at which the appointment is made.

hold certain property acquired for such purpose ;

Tt is hereby enacted as follows :-— 3. Every appointment of new trustees under

Appointment under see-  Section two shall be made

Short title. 1. This Act may be tion 2 to be recorded ina to appear by some ine-
; called “The Religious memorandum under the morandum under the
Congregations Act, 1879 band of the chairman of Jand of the chairman for

: the meeting. § A .
It shall come into force 53 the time being of the

Commencement. aloaar meeting at which such appointment is made.
ey shall extend to the Suqh memorandum shall be in the form set
whole of British India : forth in the sg:hedulc hereto annexed, or as near
. . . 2 thereto as circumstances allow, and shall be
but nothing herein contained shall apply to any executed in the presence of such meeting, and
Hindus, Muhammadans or Buddhists, or any per- attested by two or more credible witnesses.
?ons w‘hom the_ Governor General in Council may, : oL
irom time to time by notification in the Guzette % When any new trusteeshave been appointed
of India, exclude from the operation of this Act. Property to vest innew Whether in the manner
% Wi i : | trustees without convey- prescribed by any such
2. 1en any congregation associated for the ance. instrument as aforesaid
purpose of maintaining or in the manner hereinbefore provided, the pro-
Appointment of new rehggous worship  has perty subject to the trust shall forthwith, not-
})rtllt:i:isemrovic;:ssf ot acquired, or hereafter withstanding anything contained in any such
p or. shall acquire, any move- instrument, become vested, without any transfer,
! able property, ; conveyance or other assurance, in such new trustees
or any immoveable property for— and the old continuing trustees jointly, or, if there
(@) a church, chapel, meeting-house or other are 10 ald continuingitrustece, M LoLRIC WAL

tees wholly, upon the same trusts and with and
5 subject to the same powers and provisions as it
(b) a dwelling-house for the minister of such was vested in the old trustees.

congregation, with offices and garden, 5. Nothing herein contained shall be deemed

place for religious worship,

(¢) a hall or rooms for the meeting and trans- Saving of cxisting to invalidate any appoint-

action of the business of such congregation, L‘;‘;e:;:lfl ;PPO‘“tm""f- and ment of new trustefes, or

- any conveyance of any

b and s‘(ll",h PIODEILY has been or hereafter shall property which may hereafter be made as hereto-
e vested in trustees in trust for such congregation, fore was by law required.

THE SCHEDULE.
(See section 3.)

Memorandum of the choice and appointment of new trustees of the (describe the chwrch, chapel or
other buildings and, property) situate

at a meetin;(;l dulyf convened and held for that f)urpose (in‘ the vestry of the suid ) on the -
ay o of Chairman,

3 .

Names and descriptions of all the trust ituti 1
i ot ustees on the constitution or last appointment of trustees
(here insert the sume).

ol s ; :
Iegalllga\:l;::e Sn escriptions of all the trustees in whom the said (chapel) and property now become

First.—Old continuing trustees :—
(here insert the same).




- Dated this day of 187 .
- Signed by ti:e said 4. B. as Chairman of the
said Meeting, at and in the presence of the said
Meeting on the day and year aforesaid in the s
presence of— 2 ¥
C. D.
E. F.

STATEMENT OF OBJECTS AND REASONS.

- Certain members of the Simla Union Church,
- 50 far back as the year 1873, drew the attention
of Government to the hardship under which they
~laboured in being unable, without constantly
- recurring trouble and expense, to keep up a per-
manent and effective body of trustees to whom to
- commit the property of the Church. The Secre-
tary to the Calcutta Missionary Conference about
the same time made a similar representation to
- Government ; and there are probably other bodies
- associated for religious purposes in India who
- experience like difficulties.
2. The present Bill is drawn on the lines of
3 & 14 Vic,, c. 28 (commonly known as Peto’s
~Act), which was passed to meet a similar diffi-
ulty felt by Religious Societies in England. It
ers from that Act, however, first in applying
y to Religious Congregations and not to Socie-
ties formed for purposes of education ; and second-
ly, in providing for the case of moveable as well
immoveable property.
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Second.—New trustees now chosen and appointed :—
(here insert the same).

4.B,

Ohairman of the said Meeting.

3. It simply provides that, if property of cer-
tain specified descriptions is conveyed to trustees
in trust for any Religious Congregation, and no
special provision is made for the appointment of
new trustees, new trustees may be appointed in
such manner as that Congregation may determine ;
and further, that on the appointment of new
trustees whether in exercise of the powers thus
conferred or otherwise, the property shall vest in
them without any further conveyance.

4. HindGs, Muhammadans and Buddhists are
excepted from the provisions of the Bill, as it is
thought undesirable to interfere with the laws
regulating their endowments.

(Signed) WHITLEY STOKES,

SIMLA ;
The 30th May 1879.

D. FITZPATRICK,

Secy. to the Gout. of India,
Legislative Department.



