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R Separate paging is given to this Part, in order that it may be filed as o separate compilation.

PART V.

PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA.

Abstract of the Proceedings of the Cowncil of the Governor General of India, assembled for
the purpose of malking Laws and Regulations wnder the Provisions of the Act of Parlia-
ment 24 and 25 Vic., Cap. 67.

The Council met at Government House on Tuesday, the 4th February 1873.
Present :
His Excellency the VICEROY AND GOVERNOR GENERAL OF INDIA, G.M.S.L, presiding.
His Honowr the LIEUTENANT-GOVERNOR OF BENGAL.
The Honourable Sir RicHArD TEMPLE, K.C.S. 1.
The Honourable B. H. Erris.
Major-General the Honourable H. W. Noryax, C.B.
The Honowrable A. HonHoUsE, Q.C.
The Honourable E. C. BAyLEY, C.S.L
The Honourable F. S. CHAPMAN.
The Honourable R. STEWART.
The Honourable J. R. BULLEN SMITH.
The Honourable R. E. EGERTON.
His Highness the MAHA'RAUA’ oF ViziaNaGrAY, K.C.S.L.
The Honourable J. . D. INGLIS.
The Honourable RAYA" RAMA'NATH THAKUR.

The Honourable Réj4 Raméndth Thikur made a solemn declaration of allegiance to Her Majesty, and
that he would faithfully fulfil the duties of his office. p

OATHS AND AFFIRMATIONS BILL.

The Honourable Mr. HoBrOUSE introduced the Bill to cousolidate the law relating to Oaths and
) Affirmations, and moved that it be referred to a Select Committee with intructions to reportin a month,
He said that, before introducing this Bill, he would explain its nature and objects. When he obtained
leave to introduce the Bill, he mentioned that it was simply a measure of consolidation ; that the law
was scattered about some dozen or more different enactments, and that it was desirable to bring it all into
one document. So far as regards the subject of judicial oaths, the Bill still retained the character which
he gave to it when he obtained leave to introduce it. A clause relating to official oaths had been added,
but, for his present purpose, he would ask the Council to put that clause entirely out of their minds, and

to consider the Bill as relating simply to judicial oaths.

The Bill might be divided into two parts, one relating to the nature and effect of an oath, and the
other to the power to administer it. That part which related to the power to administer an oath consist-
ed of Section 4, and the rest of the Bill related to the nature and effects of an oath. He would take the
Jatter part éiést, that being the great bulk of the Bill. Now, our law on this subject was derived from the
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English law, with some modifications suggested by the circumstances’ of Ind-in. The 151\\' of 'England was

iarly 1 : ; . ; s ‘admitted- 1o eive evidence. That
peculiarly jealous that every witness should take an oath before he was admi g e ite
used to be, up to a recent period of our history, the universal rule, that, without an oath, there 'c o
no evidence whatever. If evidence was found to be given without an oath, the evidence, with ev SIAREd
cceeding founded on it, was void. Gradually, slowly, reluctantly, under considerable 'po!mcal P Cébl}l’?r
some relaxations of that rule were made, and a statute was passed for the purpose of relieving: the consci-
ences of the members of particular communities, who had an objection to takeoaths. The form of oath, at
least ever since the decision of the well-known case of Omichuad v. Bailker; was to be such form as \\'oul((}
be most binding on the conscience of the witness; but oath there must be, otherwise the evidence coul
not be received. Now that law we imported into India, and the general rule here was exactly the same
as the general rule in England; but exceptions were engrafted upon it. There were‘throc Acts of Parl?a‘—
ment still in force, which provided for the cases of Quakers, Moravians and Separatists; and Mr.
HorHOUSE thought that was the only relaxation made of the general rule up to the year 1840. But, at
that timne, it had been found that the taking of an oath was highly objectionable to the Hindfis and
Muhammadans, aud Act No. V. of 1840 was passed for the purpose of prohibiting the administration of oaths
1o persons belonging to those communities, a form of solemn affirmation being substituted instead of: an oath.
That privilege, or that peculiar law, was extended further in 1863, by Act No. X VIIL of that year, Section 9,
the details of which he need not mention. So the law remained down to last year, \\'hpn Act No. VL. of_1872
was passed.  That Act introduced two very important alterations.  One was this, that every witness
who objected to take an oath might, instead; make a simple affirmation; and the other was that, notwith-
standing any irregulavity in the administration of an oath, or any irregularity in the making of an affirma-
tion, or, in fact, any irregulavity in the form or method of taking evidence, the proceedings should be valid.-
Aunother alteration was introduced, probably of less importance, because Mr. HOBHOUSE imagined it
applied ouly to a few cases. Act V. of 1840, which was the Act that prohibted the administration of oaths
to Hindts and Muhammadans, was modified in this way. It was provided that, if a witness was willing
to take an oath in a form, peculiarly binding upon his own consience, it should be competent to the Court
to administer such an oath. That was the present [state of the law. The. géneral rule, if anything
could Lo ealled general which excepted Hindés and Muhammadans, remained the same as before.  With--
regard to Hindds and Muhannnadans, it was forbidden to administer oaths to them, except in th(_)sc
special cases in which a witness himself was willing to take an oath ; and it was provided that irregularity
should not affect the validity of the proceeding.

Now, he believed that this Bill exactly expressed the present state of the law. Section 5 specified
the persons by whom oaths aud affirmations should be made, and they ‘were the persons by whom they
were to be made now. Sections 6 and 7 gave formula of oaths and affirmations. Those formule were
taken from actual practice, and were the formule used at the present moment. Section 8 embodied the
law as to Hinds and Muhammadans, and all persons having an objection to take an oath ; and that, he
helieved, was exactly the expression of the law as laid down now by Act V. of 1840, Act XVIIL of 18G3,
and Act VI. of 1872.

Sections 9, 10, 11, 12, and 13 cm-res'pmndcd to a single section in Act VI. of 1872, namely, Section 4,
which was the section which enabled volunteers to make oaths in special cases. Section 14 provided for
the case of affidavits which was provided for by one of the sections of Act X VIIL of 1863, and Section 15
re-enacted Scetion 5 of Act VI of 1872, by which the validity of procecdings was affirmed, notwith-
standing any irregularity in the modes of taking evidence.

Now he returned to that part of the Bill which related to the power of administering oaths, and the
whole of that was contained in Section 4. There, again, our law was derived from the English law. As
that law attributed great inportance to the effect of an cath, so it was cqually jealous that the oath
should be administered by a person who had due authority. by law to administer it ; and there had heen
much litigation and much legislation on the subject. There. must be, at this moment, he thought, a
score of Acts, perhaps more, on the English statute-books, expressly conferring upon different officials the
power of administering oaths. It had happened that a whole Bench of English Judges had heen equally
«divided in opinion upon the question whether a British Consul residing abroad could or could not
administer an oath. The importance of the power, and the nccessity of providing for it by express law,
was strongly exemplificil in England a short time ago, when an Act was passed to enable Committees of
the Houses of Parliament to administer oaths. Neither Committees of the House of Lords, nor Com-
mittees of the House of Cominons, nor the House of Commons itself, had the power to administer oaths.
The House of Lords could, because it was an ancient judicial Dody, deriving its powers from times
anterior to legal memory, and administering them by express or presumed grant from the Crown ; at all
events, from custom. But that power had never been extended to Committees, So it was found that, if
witnesses did not speak the truth, they could not be punished; and if they did speak the truth, and it was

published and hurt the feelings of anybody, an action might be brought for libel. To remedy those. (-

nconveniences it was deemed necessary to pass an Act of Parliament : and one was accordingly passed, in
the year 1858, which cnabled Connnittees of both Houses of Parliament to administer oaths, . The Indian
law had followed the Euglish law on that subject. There were a number of Regulations and Acts passod
in India, expressly conferring the power of administering oaths,. Nor did Mr. HosrOUSE suppose it had
ever been thought that a Judge or any other person had the power of' administering oaths, unless expressl
authorized to do so by law. He found the law recognized in the Penal Code, Section 191, which 1'el-xée()l:
to false evidence. It defined the giving of false evidence thus :— ; :

“ Whoever, being legally bound by an oath, or by any express provision of law to state the truth, or

being bound by law to make a declaration upon any subject, makes any statement which is false

i and which he either knows or believes to be false or does not believe to be true, is said TS
0 false evidence.”. i T ) 15 8 gi

J
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That scction referréd to the three modes of taking. cvidence then known to the law—oath,
;affirmation and declaration ; and no doubt those who drew that section had in their minds the provisions of
the English law which empowered certain persons to take cvidence in these three forms, and the principle
which underlay the whole subject, that everything not taken in one of those three forms was nof
evidence. :

Now, on that point, a difficulty had been pointed out by Mr. West, the Judicial Commissioner of
Sindh. He had communicated with the Bombay Government, and had stated that the Civil Courts in the
Mofussil, in Bombay, had authority to administer oaths given them by Section 34 of Bombay Regulation
IV. of 1827. This Regulation was almost wholly repealed by Act X. of 1861, and nothing was put in its
place. That was exactly one of the evils which resulted from the scattered state of the law, and which
never would have happened if the law was brought into one document. The result was, as the Judicial
Commissioner put it, that the question might not improbably be raised before long in an embarrassing
form, and that it was expedient to make matters clear by timely legislation. And with that view the
Bombay Government agreed, anless it were possible to extract the requisite authority out of Act XV. of
1852, Section 12, which on examination proved to be quite impossible.

It was obvious that the question might be raised in an embarrassing form, and thatin two ways. It
might be raised by the Judge taking the view that he had not the power to administer an oath; that,
moreover, the power to take affirmations flowed from the power to administer oaths; that there was
no statute substituting an affivmation for an oath, except where there existed antecedently the power to
administer an oath; and he might stay the proceedings on the ground that he had no aushority to take
evidence according to the solemnities contemplated by the Jaw. Or, again, a witness might give false
evidence : he might swear falsely ; and, then, on being indicted for giving false evidence, he might say he
was not a man legally bound by an oath, because, though the oath was administered to him, it was not
administered by law, the person administering it having no power to do so.

Now, the same sort of difficulty arose when we introduced the Act to amend the Hvidence Act.
By the Evidence Act, the whole of Act XV. of 1852 was repealed. One of the scctions of that Act
happened to be one which gave power, express power, to the High Courts, and to Commissioners,
arbitrators, and other officers acting under the authority of the IHigh Courts, to administer oaths. Lt was
suggested that the power was gone. We looked into the question, and, as to the High Courts, we ulti-
mately cameto the conclusion that they had the power from another source; as to Commissioners and
arbitrators we came to the conclusion that they had no such power, and therefore we revived the section
that had been repealed.

A difficulty arising from the same source led to the introduction of the Act of 1872, The case that
brought the subject to the attention of the legislature was this. An Act was passed for regulating the
law relating to Coroners and Covoners’ juries. In that Act, it was provided that Coroners’ juries should
be sworn, and then arose a difficulty when some of the jurors consisted of Hindas and Muhammadans,
whether they ought to be sworn according to the Coroners’ Act, or whether they should come under the
provisions of Act V. of 1840. The Madras Government were advised by their legal advisers, that Hindds
and Muhammudans must be sworn under the Coroners” Act ; and then arose the question of administer-
ing an oath to those who objected to it.  Now these were things which could not. possibly happen if we
had all the law on judicial oaths in a single document. At present, as far as we knew, it was contained
in fourteen different documents. There might be, and probably were, more.  He should be astonished if
they did not come across particular enactinents, conferving the power of administering oaths upon
particular persons in particular instances. At all events, we had fourteen ennctments, of which six
or seven dealt with the nature and effect of oaths and others with the power of administering oaths. And
it seemed to Mr. HoBuouss a matter of importance to bring these into one single enactment. If, then,
the Council would turn to Section 4 of the Bill, they would see that every kind of person administering
any kind of judicial office and having to take evidence might administer an oath or affirmation. It
applied also to the Commanding Officers of military stations, for which there was a special Act (IX. of
1836) now in existence. That was the Bill as far as it related to judicial oaths.

As to official caths, Mr. HosHousE had very little to say. It was after the motion for leave: to
introduce the Bill that this clause was added, because the subject was brought to our attention by the
Madras Courts’ Act. He explained, when moving to pass that Act, what was the view taken by the
Committec on that subject; and showed that, as regards Oulh and British Burma, every kind of oath
or declaration had been deliberately dispensed with in the case of judicial officers assuming office.  We
did the same thing the other day with respectto Madras. Now, he supposed, if the principle was good for
those parts of India, it would be good for the rest of the country ; and the principle which was good for
Jjudicial officers would be good for other officials. Therefore, he anticipated little or no difference of opi-

~ nion on that point, although, he admitted that, on this point the Bill was not a measure of consolidation
ebut one of alteration. With this explanation, he introduced the Bill.

Now he had to move that it be referred to a Seleet Comnittee with instructions to report in a
month. He should have thought it an absolute matter of course to refer the Bill to a Seleet Committee,
when once it was scen wha its contents were. If the Bill did not consolidate, but altered, the law, the
Committee would set it right; it Would be their duty to see that the Bill answered the objects it professed.
But it was not always given to us to see ourselves as others see us.  He supposed there must be some
ugly deformities about this Bill which he had been unable to discern, because His Honour the Licutenant-
Governor l_md given notice that he would move that the Bill be removed from the List of Business before
the Council. Mr. HoBHOUSE would not attempt to anticipate the arguments by which His Honour
would support that, proposition. But His Honour had been kind enough to communicate personally with
Mr. HOBHOUSE on the subject. As far as he understood His Honour’s objections, they were that the Bill
raised awkward and disagrecable questions, and that the Committee who'sat on the Bill last year did nof.
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think fit to consolidate the law at that time. Now, how a measure of consolidation could raise questions.

it was very difficult to say. Of course, it raised the particular question, whether or not 1t did expl‘c.‘is 'j:hI(:
existing law. But why that should be a question of anxiety or delicacy, and why anybody should shrin 5
from expressing his views upon it, Mr. HoBHOUSE could not understand. With regard to the action of
the Committee of last year, they were dealing with a great alteration of the law, and they came to the
conclusion that they would not at the same time consolidate. If Mr. HOBHOUSE had been a mcmbcy of
that Committee, he believed he should have been of the same opinion too. He thought the Committee
were right in not burdening themselves with a single question beyond those which were nct_unlly rgused
by the Bill before them. And when an Act was being altered, and not merely consolidated, it was likely
that many more questions might be raised than when you said—<all I wish to do is to bring the law
into one single focus.” The Committee concluded their report in this way. They said :—

“The effect of this alteration will be to leave the law in a somewhat cumbrous shape, but, as we
think, in a substantially sound condition. Oaths will continue to he administered as at present,
but those who object to them will be allowed to make an affirmation, and accidental mistakes
as to their administration will not defeat the ends of justice.”

With this Mr. HoBHOUSE entirely agreed. He thought the law was in a substantially sound

condition; and having brought it into that condition, we proposed to relieve it of its cumbrous form : we
proposed to add to its substantially sound condition a neat and sightly shape.

That was the way in which the Committee of last year drew up their report, and so far from acting
contrary to their opinion, he conceived we were taking up the case at the point where they left it, and-
carrying on the completion of their task as they themselves would have done it, if they were dealing with
this case at the present time. He might mention that Sir John Strachey had been on that Committee.
He was present when Mr. HoBHOUSE obtained leave to introduce this Bill, and he did not intimate that
anything was being done contrary to the views of the Committee. There were two other gentlemen
members of the same Committee present in Council to-day, and it was for them to say if they objected to the
course proposed.

His Honour the LIEUTENANT-GOVERNOR moved, as an amendment to the motion of the honourable
member, that the Bill to consolidate the law relating to Oaths and Affirmations be removed from the List
of Business before the Council. He gathered from the papers circulated to the members, that that Bill had
now received the ez post faclo sanction of the Government of India. He gathered that it was now
considered a Government Bill. But he apprehended that the fact of this ew posé facto sanction having
been accorded to the Bill, put him in a position to say that it was not in the first instancea Bill of the
Govemment, but only a Bill of one Department, or one member of the Council. He ventured to hope that
Bills of importance, introduced by a representative of the Government, would not be introduced without
explanation whether the Bill was placed before the Council as a Government Bill, after having been
considered by the Government of India. This Bill having now come before the Council as a Government
Bill, he felt himself in this situation, that he had already committed himself a5 opposed to the introduc-
tion of the Bill. And although the support of the Bill by the master of many legions would leave him
little hope of eftecting his object, still he should submit the reasons which induced him to brine forward
his present amendment. i

The great and main objection (His HoNour had several objections, but the main objection) which
he entertained—the objection which had induced him to put his amendment in this form—was this, that
the motion of the honourable member, if affirmed by the Couneil, would amount to a distinct 1'cvcr’sal of
the proceedings of the Council when it last sat in Calcutta. He said that this Bill would not only
supplement the Act of last year, but would amount to a distinet reversal of the determination of the
Council on that question.

The honourable member in charge of the Bill had given them an extremely interesting history in
respect of oaths in England, and the introduction of that law in this country. His Ho;\'ounb would give
a brief history of \_\'hnt took place in regard to the Bill which had reccntl): dealt with the sul.icctihe
meant Act VL of 1872. He was not in a position to say anything regarding the birth of that Bill :
it dated from a time anterior to his own legislative birth. When he gntcrcj the Council, he fouuci
that 1t was one which disturbed the rest of the members. It was .altogether a Bill of an embarrassine
character, raising most troublesome and difficult questions. He was eventually made a member of “the
Committee tu'whom the Council devolved the task of dealing with this most difficult Bill, His o;vn
personal experience was, that no_Bi]l which came before a Committee or the Council had tvx-.oulﬂm.l the
members S0 much. We tackled it again and again; we tackled it once and failed to solve the (li'ﬁ'ivcult g
we tackled it a second r'md a third and a fourth time: and at last, after much labour and difﬁculg ;
we evolved a form of Bill \}'hich was satisfactory to the Council and was passed, thus so far solviuz,
beyond our hopes, a very difficult question. As he had said, the Bill solved some very difficult uestions.

But the question also arose, would it not be better to consolidate the whole law on the subject ? lTl.le I'm: :
was scattered through many .enactments; and the question arose, would it not be hetter, while we W
about the matter, to place it m a simple shape 2 He had Limself suggested to the hono’umble mcml(‘)le--
in charge of the Bill that it might be better to consolidate the law. That subject was fully discussed o
Committee, and it was decided that it was not expedient to do so, not because we shirked t];e t' = blm
~ but because there were reasons why we should not consolidate the law which were explained to 11'0u be’
the hononrable member in charge of the Bill (M. Stcp‘heu). Those reasons His HoNour would l;;]-l' ﬂy
repeat. Thg Honourable Mr. Hobhouse had told the Council the devious paths by which 1;110 ] e ]ue‘ %
to oaths, coming from various quarters, had now attained its present anomalous shape. The = Ile Bl
that variety of sources was, that the law was now somewhat in the shape in which it was ;e.;)u ok
Councilﬂ. and Whlt‘;l}, Hlls If;ﬁN?'UR t\;eni;u(x;ad to affirm, was a very absurd shape. The m::u'iupll}nv f:oiznﬁg
ot ths was contained in the fourth and eighth seeti i ‘ %
+o oat and eighth sections of the present Bill, It amounted to this, that
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an oath should be tendered to every one, except almost every onc; that was to say, except every one
who was a Hind& or Muhammadan, or who objected to take an ocath. If the Council looked to these’
sections, they would see that that was the effect of the Bill. ~We all knew that Hindds and
Muhammadans composed the great mass of the people in India. The provision, therefore, amounted to
this, that:an oath should be tendered to every one, except every one, with certain limited exceptions upon
the exceptions.  When we came to look what those exceptions upon the exceptions were, we found that
it amounted to this, that an oath should not be tendered to the great mass of people, inhabitants of the
country, who were classed under the wide designations of Hindas and Muhammadans, but should be
tendered to.Christians and any other minor sects of poeple who might turn up. The population of the
country - might be mainly classed into Hind{ts, Muhammadans and Christians. Therefore, practically,
the declaration amounted to this, that an affirmation should be tendered to Hindts and Muhammadans,
but an oath to Christians. It seemed to His HoNoUR that, in such a state of things, very difficult
questions—questions that were more than troublesome, the very gravest questions—arose. The honour-
able member, would pardon him, having considerable experience in India, 1f he ventured to differ on one
point, namely, the objection to oaths on the part of Muhammadans stated by the honourable member.
He thought that Muhammadans had no religious repugnance to taking oaths. The Muhammadan
laws, principally drawn from a Jewisk source, particularly affected oaths; any important transaction

> between Muhammadans, to obtain validity, should be bound by an oath; and oaths were taken

on cvery occasion on which any Muhammadan wished strictly to bind another. He would be
corrected if he was wrong when he asserted that the Korin was the common instrument used
for binding an engagement. Therefore, so far from objecting to oaths, Muhammadans affected
the Jewish law of oaths. That law was much modified by the Christian law. His opinion was
that, if any class of people might reasonably object to take an oath, it was Christians. The law
which was common to Jews and Mubammadans was clearly modified by the law of Christians.
In the Christian Scriptures, very strong expressions were used against the use of oaths: their communi-
cations should be “yea, yea, and nay, nay” ; and again they were told to ¢swear not atall.” Therefore, if
there was any class of persons who might object more than others to take an oath, it was Christians. 16
did seem to him that it was an extraordinary anomaly that we should now enact a law, that an oath
should not be tendered to Hindts and Muhammadans, but should be tendered to Christians. It seemed
to him that the reasonable solution would rather be to say—you are exempting Hindts and Muhamma-
dans from the obligation to take an oath, you had better exempt Christians also.” On the other hand,
we were told by Mr. Stephen, that there were many good people who objected to the abolition of oaths:
there might be lawyers who objected to the abolition, as against their legal religion, as well as others
who wished to retain the religious sanction.

Such and such like were the serious questions raised by the declaration of the law. ~ Last year it
scemed to the Committee and the Council inexpedient to bring before the public these inconsistencies,
anomalies and difficulties of the law without solving them. It seemed to them that it would be better to
leave quictly sleeping in their graves, these questions which were set at rest in an indirect manner by
Act VL. of 1872. That Act contained two very important provisions which scemed to them to get over
the difficulty. Tt might not have been very courageous to adopt that course, but it was discreet and
expedient.  We got over the difficulty in Act VI. of 1872 by enacting that, if any person objected to take
an oath, he need not do so ; and that, if there was 'any irregularity on the mode of administering an
oath, it should not affect the validity of the proceedings. Those two provisions scemed to render any
further questions impossible.

As he had before said, these very grave and serious questions, among which the then members of
the Council feared to tread, were got over by the Council last year in the manner stated. If the honourable
member was now about to rush in and solve them, His HoNoUR should admire the honourable member's
courage, although he might doubt his discretion. But His Hoxour did think it most inexpedient to
flaunt in the face of the public, these inconsistencies and anomalies without attempting to solve them, The
honourable member did not attempt to solve them, but he brought in a Consolidation Bill which flaunted
these inconsistencies in the face of the public. The question had been before the Council last session,
and the Council deliberately resolved that it was better not to do what it was mow proposed to do.
Great questions, relating to the land-tenures and land-revenue, must oceupy the attention of the Council
during the comparatively short period of its sitting, and it was most inexpedient and undesirable that
these embarrassing questions regarding oaths should take up time which might be so valuably employed
in the consideration of other grave and important questions. It might be said that we were driven to a
Bill of this kind by necessity, and if the Council believed: in that necessity they must submit. But in
His HONOUR'S opinion, there was no necessity of the kind. Not only had we had a Bill, Act VL. of
1872, which he might call No. 1, but also, a few months ago, the honourable member in charge of this Bill
again dealt with the question in another law, which he might call No. 2, Section 12, Act XVIIL. of 1872,
by which he professed to clear the doubts which existed regarding the administration of oaths and affirma-
tions. Hrs HoNOUR thought that, if there was any difficulty, it was cleared by that provision: if there
was no difficulty, he thought a difficulty had been created. This Bill, No. 3, was, in his opinion, a work
of supcrerogation. By the Codes of Procedure, every man was hound to give evidence, and was hound to

state the truth, whether he was on oath or not, and was liable to the penalties of perjury if he stated that
which was false.

Hi1s HoNOUR thought the objections of the Judicial Commissioner of Sindh were unnecessary objec-
tions, whicli were raised by people sceking out illegalities and finding faws which were not raised by those
practically affected. His HoNOUR’s opinion was, then, that this Bill was unnecessary ; that it was in-
expedient ; and that it reversed the deliberate determination of the Council last year. He had thought

it his duty to place on the paper his amendment, and having explained his views, he left it to the Council
to decide upon the matter. :

v.—40
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The Honourable Mr. CHAPMAN felt bound to state that, whatever difficulties and complications had

arisen in this matter were due to the course which His Honour himself had thought fit to pursue. His
Honour had talked of the danger and inexpediency of flaunting these questions before the public, but
who had unfurled the flag, if

Mr. CHAPMAN would like to know who was responsible for this flaunting ;
not His Honour himself? - : -

The original Bill was of a very simple character. It was, as had been -explained by the honourable
and learned member, introduced for the purpose of removing a difficulty that had occurred in connection
with the Coroners’ Act, The Council expected the Bill would have passed without much difficulty and
discussion. But His Honour thought fit to deal with general questions of principle, and the discussion
threatened to become embarrassing and troublesome.

In order to avoid those invidious discussions, the Bill was passed in'its present incomplete state.
"The concession thus made was perhaps a weak one, but the Council were at the time much occupied
with two great measures—the Contract Law and Criminal Procedure Code—and were desirous to avoid
hoth embarrassment and delay.

Mr. CHAPMAN could not conceive what the objections to the present proposal could be. Nothing
was altered ; if His Honour’s amendment was carried, the result would simply be that the number of .
confused and doubtful laws specified in the schedule would remain on the statute-book, and the work of

consolidation would be indefinitely postponed.

His Honour the LIEUTENANT-GOVERNOR wished to explain ‘that he must give the most emphatic
contradiction to the facts stated by the Honourable Mr. Chapman.

His Excellency the PRESIDENT observed that the statement which' His Honour the Lieutenant-
Governor had just made was not an explanation, but a statement of fact, and was therefore out of order.

The Honourable Mr. HoBHOUSE felt he had not very much matter to reply toin the arguments that
had been advanced against this Bill. The principal argument—the first one—adduced by the Lieute-
nant-Governor was this, that we were reversing the proceedings which the Committee of last year thought
fit to take. Mr. HoBHOUSE said that they were carrying on the proceedings of last year’s Committee.
He conceived the Committee had not laid down any rule to their successors, and never intended to do so.
They judged on the case before them. But seeing that their report was dated Ist March 1872, looking
to the statute-book, and seeing the great mass of business going on at that time, there could be little
doubt that they felt the valuc of time, and that their judgment was partly guided by the necessity of

jaying attention to other important work. TIndeed, with all these reasons for the decision of the
Jommittee, the Honourable Mr. Chapman doubted its soundness. Mr. HoBHOUSE, however, could
hardly doubt it. The Bill was an important one. Tt settled the law in a satisfactory way, and it was
better to pass it and leave consolidation to the future, than to incur the risk of losing it during that
sitting of the Council by lapse of time: arisk which they would have incurred if they had taken ﬁp the
work of consolidation.

But he wondered when this new desire of not disturbing previous decisions arose in his friend the
Lieutenant-Governor’s mind. Was he prepared to stick toit? Then Mr. HoBHOUSE thousht the
Lieutenant-Governor must omit the next notice of motion standing in his name. He saw tt"hat the
Lieutenant-Governor was to move— -

[His Ex.cellcncy the P.RESIDENT observed that it was rather irregular to refer to a motion which was
not then before the Council.]

4 1

’.l.‘he ]:!ououmble M. }fOIiHUUSl'% was glsing an arguinent u-m.ml lowvinem. That motion referred to
a section of an Act recently passed, in which a distinct line of action was affirmed by the legislature. The
Licutenant-Governor thought it wrong, and did not find his respect for what had been dcc?dcd prc‘vented
his moving to alter it. Moreover, in the Lieutenant-Governov’s speech, he showed a disposition not onl
to reverse a particular decision of the Council, but to reverse a principle which formed the very ke rstonﬂ
of the policy of the Government in its legislation for a number of years. He had actually ur(ru)cd t)l;at it
was better to have an obscure law than a clear one.  When Mr. HOBHOUSE came out to ﬁlis countr
nothing was so strongly impressed on im both by his friend Sir Henry Maine, and by his friend M?
Stephen, as the great importance of simplifying the law. He was told that the law was in astate of much
dispersion and confusion, and that it admitted of measures being passed from time to tiine for the purpose
of bringing it into one view. And, now, in proposing one of the simplest of those measures, hé \\1"1% lt ](i
that there was a difficulty ; and hecause there was a difficulty, we were not to show the pe’o nle \V](l‘:lt (;1('
law was; we were to hide the law, lest the people should see the anomalics of the law. 'l‘h'u;l was ;),conllb
plete reversal of policy. i g

As to the difficulty, Mr. HoBHOUSE did not see it. First, the Lieutenant-Governor said “vou
commence with an absurdity : you say oaths are to be administered to every one expect certain persons 3;11
are every one.” Mr. HoBHOUSE would ask His Honour to read section 5, which saide< r')at,li- ?-
affirnwations™ shall be made by certain persons. There was no clause which said that oaths were th (1))‘
tendered to everybody, with those large exceptions which His Honour mentioned. On the contrary 0H'e
Honour would find that, throughout the Bill from beginning to end, the two alternati Tl

S g ) a ative methods of tak-

ing evidence were contemplated, accordinfr to the law as settled by Act VI. of 1872. Then, he said there

was a large class of persons, the class of Muhammadans, who were wrongly dealt wi = 3
Now, that Act had been the law for thirty-two years. Mr. HOBHOUSE go{ld Sl ‘nlghcg);l )f'\mff t‘ : f‘fg 1840.
ration. He ha(_l read the whole of the proceedings which took place on the passing of Jlict, lVIO lfS A%
and found nothing on that point, except that His Honour himself made a speech which gave peo 0] Lo
side the impression that he wanted to revive the administration of oaths ; on which the BritishlI 05)‘ 3 OX:-
sociation presented an address in which they stated that perfect satisfaction had been felt, with ?héa::vork:.

A
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ing of Act V. of 1840.. That was some evidence of the soundness of the law of 1840 ; the absence of com-
plaints was still better evidence ; and except the statement Mr. HoBHOUSE had heard for the first time
that day, there was not one scrap of evidence to the contrary.

Well, then, the only otherargument was, that there was in factno difficulty about the administration
.of oaths, and that if there was a difficulty, it ought to have been dealt with when we passed a law to amend
the Evidence Act. But, if His Honour would refer to the proceedings in connection with the passing of
that Act, he would find that it was stated at the time in this Council, that a Bill for the consolidation of
the law respecting oaths was to be introduced,.and the topic was one which fell more justly under that
Bill. The reason for dealing with a fragment of the case by the Evidence Act was, that a particular law
standing in the statute-book, containing certain express provisions, had, along with a mass of other law,
been repealed ; and the powers which had been couferred by, and exercised under, that particular law
were wanted for immediate use. The communication from Bombay had not then been received, and it
was that which first drew attention to the existence of doubts elsewhere. Now we were told by an officer
of great learning, industry and merit, and holding a responsible judicial position, that he felt some embar-
rassment. He sent & communication to his immediate Government. They examined the question very
carefully, as their letter showed: they suggested onc solution of the difficulty; but failing that, they
agreed with him. Then, were we to declare that, when persons holding high and responsible positions
felt a difficulty, because cxpress powers given by law had been taken away, we would not restore those
powers and place the matter beyond doubt ? It so happened that Mr. HHoBHOUSE was reading yesterday
a very able paper by the Advocate General of Madras on the subject of the rerarrangement of the law.
Speaking of the Procedure Code, Mr. Cunningham said,  formerly the law was scattered-about all over
the statute-book and what was the result ¢ For fifty years all the Sessions Courts in the North-Western
Provinces were acting without jurisdiction. Every man: that was tried by them for half a century had a
right of action against the Judge who sentenced him, and the Government had to pass an Act all of a
sudden, because the Allahabad High Court positively refused to confirm any more sentences of death till
the Judge who passed the sentence was provided with a legal footing.”

That was exactly the thing we might have to do, though in a case of less importance, if we allowed
these matters to go on as they were. The fact was we never knew at what inconvenient moment an
unsound part of the law would be tested ; but if we left it unsound, it was sure, sooner or latter, to plunge
us into a quagmire. His Honour might not recollect, but Mr. Hosuousk did, the circumstance that the
old law of wager of battle was sprung upon the Courts, after very long disuse. It had not been repealed,
and about fifty years ago an accused person availed himself of it by offering to fight his accuser. We
had then gravely to enact that, thenceforward, suits were not to be decided according to the defendant’s
bodily strength, or skill in arms.

Mr. HosHousE thought that the difficulties indicated by the Judicial Commissioner of Sindh and
the Bombay Government were substantial ; but whether we thought difficulties were well or ill-found- -
ed, it they were entertained by a number of competent persons holding high official position, we had
better make the law clear.

His Excellency the PRESIDENT said: I wish to remark that it is a frequent practice of the British
Parliament to amend the law relating to a particular subject in one session of Parliament, and afterwards
to consolidate that law as amended m another.

“The advantage of that practice is, that the legislative assembly has its attention directed, in the
first instance, to the particular amendments proposed to be made, and the law is afterwards put into a
clear and definite shape. I think the Council would act wisely in following the same course, and the law
relating to oaths having been fully discussed, and an agreement having been arrived at in this Council
last year, there is no objection, so far as T can see, to the consolidation now proposed.

“T also beg to say that I agrec with what has fallen from my honourable friend Mr. Hobhouse, that
it is essential to solve the doubt which exists in regard to the authority of the Courts in the Bombay:
Mofussil, which has been stated by the highest judicial authority in Sindh and supported by the Local
Government. It would, in my opinion, be undesirable to leave any such doubt to be solved ez post facto,
because such action is very much to be deprecated, and should only be resorted to in unforeseen circum-
stances,

“In this case, we cannot say that the circamstances have been unforeseen, and therefore it scems
to be our duty to deal with the case.” \

His Honour the LIEUTENANT-GOVERNOR wished now to submit to the Council his most emphatic
contradiction of the facts stated by the Honourable Mr. Chapman. His HoNoUR understood Mr, Chapman
to have stated that the difficulties in regard to consolidation of the law of oaths were of his own crea-
tion. He gave the Council to understand that His HoNour had opposed consolidation; that it was on

, account of the difficulties he suggested that consolidation had not heen effected.  If he had rightly under-

stood Mr. Chapman, His HoNour gave that assertion the most emphatic contradiction. He did nof
oppose consolidation, or make difficultics about it: on the contrary, he had suggested it, not knowing the
difficulties ; and so far from having his own way in this matter, his suggestions were overruled by the
explanations of Mr. Stephen and of his colleagues. His HONOUR’S reason was convinced, and he submit-
ted to the opinions of his colleagues. That being so, the assertion that he in any way created difficul-
ties in regard to consolidation was an entircly mistaken one. :

Then, the honourable member in charge of the Bill had summitted to the Council the proposition
that, even if the law was bad and inconsistent, we should consolidate and put it into one document; he
said that it was our duty to clarify the law and make it simple. His HoNOUR quite concurred with the
honourable member that, if we had a good substantive law, it was well to put it into a shape in which it
should be shown as settled in a reasonable manner, But His HONOUR’S argument was, that the present
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law was in a state of chaos and inconsistency, and he desired to cover up from t_he l)l!blic t‘h‘_wt stlatf: lof
chiaos and inconsistency till we could set it right. Till they could find a solution of the difficulty, he
strongly recommended the honourable member not to consolidate the'law.

As regards the suggestion of the Judicial Commissioner of Sindh, His HoNoUR would say that he
differed from the opinion of the Judicial Commissioner. It did. not appear that the difficulties
were suggested to him by anything which occurred in his Court ; and therefore, not Deing a practical
difficulty, His HONOUR was the less iclined to respect the opinion of the' Judicial Commissioner. It
seemed to His HONOUR that Judicial Commissioners were, of all functionaries, those who had the least
useful work, and who were the most given to go hunting-up difficulties. He was sure that gentlemen
wlho had experience of the matter would hear him out in that assertion. His HoNoUR had himself been
a Judicial Commissioner, but in those days he had a great deal to do besides Court work. But things
were now changed, and Judicial Commissioners had not sufficient amount of judicial work nor of any
other useful work. The consequence was, that the Judicial Commissioner set himself to pick holes of
all sorts and in cvery manner. It was one great merit of the Jinglish law and English lawyers, that,
however technical and particular they might be, it was contrary to the genius of the English law to raise
- difficulties that were not raised before the Judges in a practical manner. But Judicial Commissioners
were entirely beyond that trait of English lawyers: they seemed to consider that it was their duty to -
raise difficulties. Hris HONOUR was specially averse to take up a matter of this kind on the recommenda-
tion of a Judicial Commissioner. :

The Honourable Mr. Hobhouse had twitted His HoNOUR by saying that he was not averse to -
reverse the proceedings of the Council in another matter. But the honourable member forgot that the
Bill to which his subsequent notice of motion referred, had been vetoed by higher authority—an authority
which had the power of disapproving of any proceeding of this Council, and had disapproved of it and
disallowed it. The Bill which had heen passed by the Council previously had been disallowed by that
authority; and he thought the Council were entitled, and were bound, to reconsider the provisions of
that Bill to which reference had been made.

The Honourable Mr. CHAPMAN desired to state, by way of personal explanation, that what he intend-
ed to say was, not that His Honour opposed consolidation on this subject, but that the Committee, to
avoid delay, and to avoid the discussion of difficult and embarrassing questions which His Honour was
disposed to moot, agreed to the incomplete measure passed last year.

His Honour the LIEUTENANT-GOVERNOR remarked that he must entirely deny the correctness of the
Honourable Mr. Chapman’s present statement. He did not raise those difficulties, and had never even
heard of them until they were explained to him by others, being entirely ignorant of them till Mr. Stephen
stated them. He neither suggested nor knew of those difficulties : they were suggested by the honour-
able member then in charge of the Legislative Department and accepted by him.

His Excellency the PRESIDENT observed that the Council were rather drifting into the question of
what took place on a former occasion. He thought it was not desirable to continue a discussion which
really affected the proceedings of last year: it could be settled by a reference to the debates of the
Council. :

I-L_is Honour the LIEUTENANT-GOVERNOR remarked that the discussion in question occurred in
Committee, and no reference to it would be found in the proceedings of the Council.

His Honour the LIEUTENANT-GOVERNOR’S amendment was put and negatived.

- The Honourable Mr. HoBHOUSE’S motion was then put and agreed to.

PANJAB APPEALS BILL.

The Honourable Mr. HoBHOUSE presented the report of the Select Committee on the Bill to
. . t ! >
the law relating to Appeals and Reviews of Judgment in the Punjdb. £ Brolotg

BURMA PORT-DUES BILL.

The Honourable Mr. HOBHOUSE also presented the report of the Select, C itte il f
Mr. Ho 3 als S lect Committee on p
the levy of Port-dues in British Burma. 3 e el for

NORTHERN INDIA IRRIGATION BILL.

. The Honourable Mr. EGERTON moved that the further report of the Select Committee on the Bill
to regulate Irrigation, Navigation and Drainage in Northern India be taken into consideration. He s : ]
that it would be in the recollection of the Council that this Bill was amended in C:)unci.l and .11'1('
referred back to the Select Committee for re-consideration, in order to complete the amendments 1{ ‘l\ o
revise the whole of it }vith reference to them. The Committee had adopted the amendments iu‘; Lutl.( to:
35, 45, and 66, regarding appeals, which were proposed in Council, and they had retained ‘th I Sl
in the wording ofthose sections which was suggested in Council. Seitemuon

The Committee had added words to section 1, which declared that the Bill
permanently settled and free of revenue, as well as to lands temporarily scttled.l S ailands

This was considered necessary, as a portion of the Benares Division of the N

{ e A : e North-Wester, S
was permanently settled. The alteration did not introduce any new provision, It was Zslt"enxlu I?m"‘"ce?
~ that lands under permanent settlement shopld be subject to the Canal Act, but the ex: .l'es.. ‘)‘a'_lil‘ltended
‘madg removed any doubt on the subject which might have been raised, XPress provision now:
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In section 8, in the last paragraph but one, the date of the notification, instead of the date of passing:
the Act, had been made the period from which the limitation was to be reckoned. 'I:]us was, in fact, a
verbal alteration made to bring the paragraph into accordance with the rest of the section.

In scction 38, words had been introduced which made the application of the rules regarding the
assessment of the owner’s rate to land under permanent settlement more clear.

In section 39, it was provided that no owner’s rate shall be charged during the currency of a tem-
porary settlement, on land assessed at irrigated rates. :

In section GG, words had been “introduced which defined more clearly that the Local Governmen
was to prescribe the rates for impressed labour, and that these rates shall be in excess of the highest
rates payable in the neighbourhood for similar work.

There was no need for him to tronble the Council with any farther remarks on the Bill which had
been so long before the Council. The substance of the Act of 1871 had been really very little changed,
except in regard to compensation forloss or diminution of a supply of water.

The alterations made had been chiefly elucidations rather than substantive alterations.

L The Honourable Mr. HopHousE moved that, in clause 38, lines 5 and 6, the words “or on adjacent
land of similar description and with similar advantages” be omitted ; and that, to the section be added the
words “and, for the purpose of this section only, land which is permanently settled or held free of revenue
shall be considered as though it were temporarily settled and liable to payment of revenue.”

The amendment was a purely verbal character. When this clause (38) was before the Select Com-
mittee, it ran thus: “The owner’s rate shall not exceed the sum which, under the rules for the time being
in force for the assessment of land-revenue, might be assessed on such land on account of the increase
of the amnual value or produce therefore on account of irrigation.” It was pointed out that, as the
maximum owner’s rate was to be ascertained by the rules in force for the time being for the assessment
of the land-revenue, and those rules only were to show what must be assessed on such land, when you came
to land which was permanently settled, the rules would show that nothing additional could be assessed on
the particular acres you were dealing with, and therefore, an owner’s rate could not be assessed on land per-
manently settled. That was the objection taken to the clause as it stood. But the intention was, that
an owner’s rate should be levied on all land that got the benefit of canal-water. And it was
thought well to add the words “or on adjacent land of similar description and with similarad-
vantages,” with the view of referring the Settlement Officer to similar land, instead of the very
land that was to be assessed. The Committee reported that they had]done that. But after
the report of the Committee was presented, his honourable friends Messrs. Bayley and Inglis put
their heads together, and thought that, as there were large tracts of land under permanent settlement in the
North-West Provinces, there might be cases in which this reference to similar land adjacent, would not
carry the Scttlement Officer beyond permanently settled land, so that the object of the alteration would
not be attained. It was now, therefore, proposed to affirm directly, instead of indirectly, the liability to
owner’s rate of land permanently settled., Therefore, what Mr. HoBHousk now moved was, that they
should strike out the words inserted in Select Committee « or on adjacent land of similar description,
and with similar advantages,” and so express the scction as to apply to land permanently settled, by
adding the words “ and for the purpose of this section only” (that was for the sole purpose of ascertaining
the maximum rate which could be assessed on the owner) “ land which is permanent by scttled or held free
of revenue shall be considered as though it were temporarily settled and liable to payment of revenue.”
Mr. Honrouse believed, as far as he understood the question, that would meet the object in view.

The Motion was put and agreed to.

His Honour the LIeuTENANT-GOVERNOR moved that section 45 he omitted, and that the numbers
of the subsequent sections be altered accordingly. On the last occasion he withdrew several of his
amendments, on the understanding that the Bill was to be referred back to the Select Committee. The
Select Committee having considered those matiers, and being quite capable of dealing with them, His
HoxNoUR was not disposed to raise any question dealt with and settled by that Committee. But the
matter which was the subject of the present motion was left an open one, and was not decided by the
Committee. Therefore, the Council at large might decide the question one way or the other.

The hounourable member in charge of the Legislative Department had already alluded to this Bill, and
His HoNoUr had also alluded to it, as founded on the disallowance by the Secretary of State of a former
Bill, which was objected to principally on the ground of the compulsory clauses it contained.  Now, it
seemed to His HONOUR that this clause was a sort of compulsory clause ; a sort of rag of compulsion that
somebody had nailed to his mast. Secction 45 was in these words i—

S “If it appear to the Divisional Canal Officer that any cultivated land situate within three hundred

2 yards of the edge of any artificial canal maintained by Government, receives by percolation from
such canal an advantage cquivalent to that which would be given by a direct supply of canal-
water for irrigation, he may, subject to an appeal to the head Revenve Officer of the district, or
such other appeal as may be provided under section seventy-six, charge on such land a water-rate:
not exceeding that which would ordinarily have been charged for such a supply to land similarly
cultivated.

“For the proposes of this Act, land charged under this section shall be deemed to be land irrigated
from a canal.” e

The result of that section (45) was to introduce into this Bill the priuciple of compulsion, on a small
scale no doubt, but still the principle. The man who did not ask for a canal found that a canal was
brought through his grounds, and he was told—“you are benefited by it in the opinion of the Canal Ofticer,
and therefore you must pay as if you had voluntarily taken water from the canal” That was so far
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be said in favour of the
ed, whether he wished
all source of

compulsory, and was, he thought, to be avoided. There might be a good deal to
principle that a man who had benefited by a canal should pay for the benefit he deriv:
o have that benefit or not. But it seemed that, practically, this would be a very sm et
revenue, and extremely difficult of application. The rule could but apply to a very sma SSILL

: sides ti al; a it was extremely difficult to say whether
land on the sides of some portions of the canal; and it wa Y fhicult to say who

to the Canal Officer deciding if,
1 Officer should be decided by an
ause on direct grounds, bub

ought to decide that question. His HONOUR strongly objected
and if this section was passed, lie thought the claim of the Cana
entirely independent authority. His HONOUR not only objected to the cls 1 e
also on much larger indirect grounds, namely, that there was no provision for compensation on 1actclzou \
of injury done by a canal, corresponding to the rate sought to be levied ou account of benefits, anc 13"0]'
fore it was not consistent that a rate should be levied on account of benefits indirvectly given by aAMIlat-
That was, in fact, the principal ground upon which he would ask the Council to strike this clause ou :
He had spent considerable portions of his life in countries where 1rr_xgamnn-czmal.~s.uysted ; and ],’0 f?““f
that, wherever you took a canal, you must necessarily very much disturb the existing state of tv]nugs.'
You did good to some ; you did harm to others. You gave water to many to whown it was a beneﬁ!, H
but, on the other hand, you flooded lands where the flooding was an injury : you caused wells to fill in
where such falling in was an injury. You drained where it was a benefit to drain : you drained .\\:l‘lcrellt
was an injury to drain. There was no end to the questions which would arise if you applied falll?' t i'_({}'
principle involved in scction 45 to adjust the benefits and the injuries resulting from c:l'ual-\\ft_)l'ks. :
you attempted to adjudicate in these matters, you would be put into overwhelming difficulties. He
believed that you must look on these disturbances, these changes which altered the cowrse of waters z\nd.
drainage, as a sort of act of Providence. You must set the benefits conferred upon those who did not
ask for them against the damage done to others. It would be impossible to adjust those matters satis-
factorily ; to give compensation to lands injured, and take payment from lands benefited. Unfortunately,
we could not compensate those who were injured, and we should not seek to charge those who were
accidentally benefited. His HoNoUR much believed that that view must influence the Council, because
those who benefited in the manner provided for by this section would be a small mumber in comparison
to the cases in which compensation for injury might be claimed if the principle were allowed. He there-
fore hoped the Council would accept the amendment.

His Hoxour would say one word on the general question. It appeared to him necessary and
most desirable that, in canal-irrigation, we should be scrupulously just : we should do nothing having
the semblance of injustice. When this question was last before the Council, he alluded to the fact
that there was a singular amount of unpopularity attached to canal-administration, notwithstand-
ing the eminently benevolent and beneficial object of the works. He himself had some misgivings that
he might have said too much on this point. His experience in Northern India had been in districts
about the upper portions of the canals, where, perhaps, the injuries were more conspicuous than the be-
nefits; and in Bengal, where the rain-fall was so large that the benefit.was not at once recognised by the
people : but he fully admitted that, in dry countries like the Panjéh, they were not to be compared with
any other work.  When the honourable Mr. Egerton was inclined to twit Hrs Hoxour with an inclina-
tion to see the injuries caused by, rather than the henefits derived from, canal-irrigation, His Hoxour
reflected that his experience was not so large as the honourable member’s in countries where canals were
a first mecessity. In such a country as the Panjab, canals were of immense benefit, and he thought to
himself that, perhaps, he had said too much by way of caution regarding the proceedings of Canal Officers.
But his opinion had been again somewhat modified. He was about to commit a serious breach of confi-
dence. There were cases in which one must commit treason to save the State.  On that account, he was
about to betray the private confidence of the honourable member in charge of this Bill. He would not
mince the matter, but he would tell the Council that, talking with the honourable member in the confi-
dence of private friendship, and without the least suspicion that he was extracting evidence against the
Canal Bill, the Lionourable member said something which had considerable effect on His HoNOUR'S mind
in this matter. He was talking to Mr. Egarton about the Panjib. His HONOUR was an old Panjibi,
and had very much interest in the people there. He said to Mr. Egerton—“Do you think the pecople of
the Panjdb really are happy and contented ?” Mr. Egerton said—*“1 think they really are;” but he went
on to say “ they grumble a good deal, no doubt, as people generally do.” His HoXour asked, “What do
they grumble about ?* He thought Mr. Egerton would perbaps say they grumbled about the lawyers ; but,
in fact, he did not put the lawyers first on the subject of grumbling. He said—“well, they grumble a
good deal about the canals.” He went on to say—“It is very odd, but the people who have not got
canals; the people who are at a distance from canals, arc wild to have them; but as soon as they get
them, they grumble about one thing and another.” His HoNouR attributed this grumbling principally
to what he had submitted to the Council, that the canal-administration had been too much the Jjudges

in their own cases; that they sometimes committed some injustice, not wilfully, or intending to do in-

Justice, but from a natural zeal for their own Department. He attributed the conspicuous grumbling
about: canals, in a country where water Was worth its weight in gold, in a very great degrec to the cause
which he had stated. Therefore, he thought the Council should take care that nothing should be done
having the semblance of injustice. It did seem to him that this compulsory clause was not balanced by any
corresponding clause for the grant of compensation for injuries sustained by means of canal-irrigation ;
that it would be difficult and irzitating of application ; that little would be got by it, and he would there-
fore omit it.

The Honourable Mr. INGLIS agreed entirely with what had just been said by His Honour the
Lieutenant-Governor, and should vote in favour of the amendment proposed by him. = The section was a.
remnant of the old compulsory rating-clauses, which had been struck out of the Bill and should have
gone with them. :
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It seemed to him inequitable that power should be given to Government to charge a water-rate on
-account of henefits caused by percolation, while all claims for compensation on account of damages arising
from the same cause were barred. The cases in which injury would be done to land by percolation from
-a, canal were far more numerous than those in which benefit would be received ; indeed, it might frequent-
ly happen that land which was benefited one year by percolation would be injured the next, should the
percolation increase, and he could not think it right that a charge should be made on the owner in the
one case, while no compensation was to be given to him in the other.

The Honourable Mr. EGERTON opposed the amendment of his honourable friend, the Lieutenant-
‘Governor. The provision contained in this section was not a new one. In the rules made under
Act VII. of 1845 provision was made for charging a rate on lands which were situated within a certain
specified distance of either side of the canal, whether the owners of such land took the water or not, and
whether they benefited by the water or not.  So that the rule was an arbitrary rule of distance, which
applied rigidly to all lands within a certain distance from the canal. Tt had been found by experience
that the benefit derived from proximity to a canal varied according to the nature of the soil. The former
rules, which prescribed that lands lying within a certain distance from a canal should pay the water-rate,
«disregarded this fact. In order to avoid the injustice which might arise from a uniform rule of distance
only this section was framed, which made the power of charging a rate on land depend not only upon
the consideration that the land lay within a certain distance from a canal, but also whether advantage
had accrued to that land or not. If the land had been injured, the water-rate could not be charged. If
it had not received the full benefit from percolation, that it would have received from a direct supply of
water, the rate could not be charged. There seemed to him to be no injustice in charging a water-rate
on land which was shown to have been benefited by its proximity to a canal, although it had not received
a direct supply of water, in a degree equal to that which would be caused by a direct supply of water.

With reference to what the Licutenant-Governor had stated in regard to a private conversation
between His Honour and himself, Mr. EGerroNn would observe that His Honour had apparently mis-
understood his meaning. 'When His Honour enquired what the people said about affairs in general, he
told him that they certainly grumbled about canals. Te went on to explain that you must not take
people’s grumbling literally, and stated that the proof of that was that the people who had canals always
grumbled, while the people who had not the benefit of canals always wanted them. This illustration was
intended to show that people made things which they really valued as advantages, ground of complaint,
and that they were very reluctant to tell any one that they were well off. It was not intended to convey
the meaning which His Honowr had apparently understood, that there was any general complaint against
the administration of the canals by the Canal Officers.

The clause regarding percolation stood as a part of Act XXX. of 1871. It had been maintained
since the year 1845 in some formn or other by the rules framed-under that Act. It was not objected to by
His Honour on the occasion of his proposing various other amendment. He objected to there being no
express provision for an appeal to the head revenue officer of the district in tlie section ; but he did not object
to the principle of charging for the benefit derived from percolation in itself. The amendment which His
Honour proposed on that occasion to this section was, that after the first paragraph of section 45 be added
the words— Any person dissatislied with any such charge may appeal to the Collector.” Mr, EGERTON
did not in that see any objection to the principle of charging for the henefit, derived from percolation ;
and the provision regarding appeals to which ITis Honour’s amendment related had now been inserted
by the select committee. He thought, therefore, that, as the amendment was a new one in substance,
and as he considered that the scction as it stood contained a right and proper provision, it was his duty
to oppose the amendment.

The Honourable Mr, BAYLEY agreed generally with the honourable Mr. Inglis in thinking that the
clause as it stood gave rather an unfair appearance to the Bill.  Perhaps, the unfairness was rather appa-
rent than real in character ; for, though the Bill, indeed, as it stood distinctly provided that, where the
benefits which the land previously enjoyed from percolation were destroyed, there should be no compen-
sation ; whereas, wherever new benefits were given by percolation, « rate should be levied ; yet, as a matter
of fact, he thought that this clause would prove really inoperative. Tt was so guarded and limited and
hedged in with conditions which were very just and wise, that he doubted whether it could ever be put in
force. Itrequired that the benefit should be proved to the satisfaction of the revenue authorities to be equal
4o the benefit that would be derived from adirect supply of water. Hehad had some little experience of
canals, and in those districts where the soil was porous and thirsty'and the climate arid, and yet he thought he
might safely say that he had never seen a case to which this rule would apply. The chicf benefits even in
the parts of the country to which he referred were derived from the raising of the water-level in the wells,
and in other parts of the country, where the soil was not so 't-lm'sty un(l.t‘herc h:ul. been a tolerable water-
supply before, evil even might arise from this result. But it was manifest thatin no case could the be-
nefit thus derived from percolation amount to an extent equal to that of adirect supply of water. He
believed, therefore, that the clause would be inoperative. But as he thought it represented an unfair
principle, and as the cognate clauses regarding compulsory rating had been struck out, he would: support
the amendment.

Major-General the Honourable H. W. NORMAN observed that he could not admit that the Principle
of this clause was the same as that contained in the clauses which had been objected to by the Secretary
of State, because under this section it had to be proved that an advantage had been reccived, and there
was the right of appeal to the principle revenue officer of the district. Still, as he was informed that the
.question would rarely arise, and that, in point of fact, the clause would be inoperative, he did not care to
support its retention,
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The Honourable Mr. ELLIS said, if this question went to the vote, he was prepared to vote with the
honourable member in charge of the Bill. Mr. ELrnis thought his honourable friend had fully answered
the objection taken by His Honour the Licutenant-Governor, that this was a part of the compulsory clauses
disallowed by the Secretary of State. For Mr. Egerton had told the Council that this clause was a mo-
dification, in the direction of liberality to land-owners, of the rules framed, and in force in the Panjdb, under
the old Panjéb Trrigation Act of 1845. That being so, it was obvious that the objection of His Honour
that this clause was a remnant of the compulsory clauses objected to by the Secretary of State, could not

hold goodl.

The second objection which the Lieutenant-Governor took had not been referred to by other
members. But Mr. ELL1S thought that that objection also might be answered. His Honour had stated
that it was unjust to allow the Government to impose a rate on land Lenefited by percolation, when we
refused to compensate land-owners for losses caused to them from land being injured by percolation.
But there was a difference in the two cases. We had a standard whereby to gauge the benefit derived by
percolation, and we laid down that the rate should not be leviable unless the benefit amounted at least
to the corresponding benefit derived from a direct water-supply. On the other hand, compensation
for damage done by percolation was disallowed after careful consideration, because there were no means
of ascertaining the amount of loss sustained, which, as suggested by Sir William Muir, must necessarily
be of so uncertain and varying a character that there could be no estimate of the amount and no reason for
allowing compensation. The two cases were perfectly distinct ; and as both the objections raised by His
Honour the Lieutenant-Governor were, in his opinion, untenable, he (Mr. ELLIS) would vote against the

amendment.

The Honourable Mr. HonroUsk thought His Honour the Licutenant-Governor must not lay the flat-
tering unction to his soul that this clause was comprised in the principle of those which were rejected
by the Secretary of State, because the compulsory clauses objected to were for the assessment of rates on
land which was irrigable, but not irrigated ; and the main objection to those clauses was, that you assessed
people on a purely imaginary benefit, that was to say, on the benefit they might receive if they chose to
take water. ~ Here, you proposed to assess a rate on the basis of the real henefit they received from water
coming out of the canal. At the same time, on comparing section 43 with section 8, Mr. HoBHOUSE
thought there was the injustice which His Honour pointed out. Section 8 said—

“No compensation shall be awarded for any damage caused by stoppage or diminuition of percola-
tion or floods, or for deterioration of climate or soil.”

Tl_mr(-fbre, if you diminished percolation, and so injured the land ; the landlord got no compensation
i you increased percolotion so much as to deteriorate the soil, again he got no cgmpcnsation. But if
your percolation was just of that amount which gave the landlord benefit, you made a charee for such
benefit. When le first read the controversy between the Panjih Governnent and the authorities of the
North-Western Provinces, he thought that there was an inequality in this mode of treating thc.nmuel("
2]1]\((‘1 ;:I(lg:;l(lllni:(;lvtu been able t,'o see the matter in any other light. Therefore, he was constrained to supporlﬁ

The Honourable Sik RICHARD TEMPLE thought this clause was of extremely small importanc 1
could not say that he had any pronounced opinion upon it. But he coneurred in the nrn'umi-nt‘:‘ lcloi a-ml
by his honourable friend, Mr. Ellis. He believed that every word of that argument was. corrcci ﬂ(\( UICQ‘(
reply to \Vlml" !uul Jjust fallen from the Honourable Mr. Hobhouse, Sir RICHARD TEMPI i) \\'ou]«‘.l : 31((] m
there was a difference between a charge for percolations and the refusal of colnpensat,io.n I'c:l“(l'llmrf K Tl“L
damage was absolutely undefined. [t might be more or less, though it never hap )cne'd ‘LDLET 1 o
extentas to destroy cultivation. His honourable friend scemed to have lost sight o['l the f'lc((: 1?1“01 i
dmnuge Was 80 1{x(lcii11ite. But in these cases of benefit from percolation, there was a precise m‘- 3 -mt"fhc
beucﬁttf_» b? (lv.ru'cd, namely, that it must be equal to that which would have heen derived i'rcun(:il ?'“l,lc‘01 the
_of canal-irrigation. It was not correct to say that there was one measure in this clause, and 'mot,l‘ “u supply
n nnpther clause. If it had happened that extensive lands were receiving benefit f'rom ‘)er iut.mea.surcv
certainly, he would, in concurrence with his honourable friend, Mr. Ellis, vote for rctentiI C?‘ allon, thens
But it was the fact, as stated by the Honourable Mr. Bayley, that there was very limi -'-d‘ o e
afected.  Therefore, he could not say he had any pronom;c’od opinion one w = .umtg e P
clause to be of no practical importance. But as the clause was xlmt, ob.'e( ltllL X ‘t‘l \U ; Lh?‘ Ot‘]ler, bcllevmg he £
was better to follow the advice of the member in charae of tiw Bill J\\'Tlomcl'a ; "b\ll“ pl.n]lclp_le, o thox_xght, i5a
local authority and to let the clause stand as it was, ot LECRR R the weight of

His Excellency the PRESIDENT thought enough had been sai sl
e 13 I the gh had been said to show that ther , -
z}x:; s(i;h::?i \I\Il::c]lé "wllf op'en'tcf «.)b.)'ectxon. There was, no doubt, a small znodic1uncof" ‘:rl;n:ll)uglziocg c!eallm
S | éce ency was satisfied that the Council were desirous fully to carry out th }-mf e
o JESty's Lovernment against, compulsory rating. There was also the question of ¥y
by His l 9110}1} t'he Lxeutenz}nt-(}ovcmor and the Honourable Mr. Hobhouse name] : that eqllllty’ tated
;vban'ed C aulns_ 01]compensat_1on £o_r loss caused by percolation, it was not ’fail. thz{t’; i ‘as the Act de-
“charge made in those cases in which the land-holders received benefit from percolati 1ere should he. a
Excellency thought the Council would be disposed to decide the question by omitting ct,i;s c’fzﬁfsl:fom, e

SIS e,
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His Honour the LIEUTENANT-GOVERNOR observed that he hoped his honourable friend, Mr. Ezerton,
would not be so hard upon him as he seemed to be: inclined to'be.. His Hunour bell.cvcd that his
honourable friend had restated the conversation almost exactly in the sam: words as His Honour had
used, although the deduction he drew from them was different.

His Honour the LIEUTENANT-GOVERNOR’s motions was put and agreed to.

The Honourable Mr. EGERTON moved that the Bill as amended be passed,

His Excellency the PRESIDENT observed that the rules provided that a Bill could not be passed on
the same day on which it was amended. The motion: that the Bill be passed would, therefore, stand over
till the next meeting of the Council.

The motion was, by leave, withdrawn.

The following Select Committee was named :—

+ . On the Bill to consolidate the law relating to Oaths and Affirmations—The Honourable Messrs, Bayley
~¥ind Chapman, His Highness the Mahériji of Vizianagram, the Honourable Mr. Inglis, the Honourable
R4j4 Raménith Thékur, and the mover.

The Council then adjourned to Tuesday, the 11th February 1873.

’ WHITLEY STOKES,
Secretary to the:Government of India, Legislative Department.
CALCUTTA,
4th February 1873,

v —42.-
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Abstract of the Procecdings of the Council of the Governor Generd of India, asse’:nb{e(l Jor f)""
purpose of making laws and regulations under the provisions of the Act of Parlioment 24
um‘lp 25 Vic., Cap 64.

The Council met at Government House on Tuesday, the 11th February 1873.

PRESENT :

His Excellency the VICEROY AND GOVERNOR GENERAL of India, G.M.S.I, presiding.
His Honour the LIEUTENANT-GOVERNOR of Bengal.
/The Hon'ble Sir Ricuarp TempLE, K.C.S.L

The Hon'ble B. H. ELLIS.

Major-General the Hox'sLe H. W. Norman, C.B.

The Hon'ble A. HoBrOUSE, Q.C.

The Hon’ble E. S. CHAPMAN.

The Hon'ble R. STEWART.

The How’ble J. R. BULLEN-SMITH.

The Hon'ble R. . EGERTON.

His Highness the MAHARAJA OF ViZIANAGRAM, K.CS.I
The Hon'ble J. I. D. INGLIs.

The Hon’ble R. A. DALYELL.
The Hon'ble RaJA RAMANATH THAKUR.

The Hon’ble Mr. DALYELL took the oath of allegiance, and the oath that he would faithfully
discharge the duties of his office.

RULES FOR THE CONDUCT OF BUSINESS.

The Honourable Mr. HoBHOUSE moved that the report of the Select Committee on the Rules for
the Conduct of Business be taken into consideration. When he moved for that Committee he had ex-
plained that the reason for doing so was not on account of there heing any great defects in the Rules,
but that in some small particulars it was found that the practice of the Council habitually differed from that
laid down by the Rules. The Rules, in fact, were made not very long after the Indian Councils’ Act
was passed, and very good rules they were. But the practical experience of ten years had thrown some
light on them, and in some particulars it seemed that they might be advantageously altered. Hence the
Committee. The Committee had sat on the question, and had made some alterations, all of a rather
minute character.

He would just explain what were the principles upon which the amendments were made. The first
was a mere re-arrangement.  There were some Rules laid down for us by Statute which we could not
alter, and there were others which were within our own competency to make, and which we could alter
from time to time. These were, to some extent, mixed up in the former rules. We had now separated
them ; and, for the convenience of the members we had given, by way of introduction, the sections
of the Act of Parliament which bore on the business of the Council. We then proceeded with
those Rules which we could ourselves make and alter. Then the principal points in which the
practice of the Council was found to vary from the Rules were thus dealt with. In some places
the existing Rules laid down fixed times for the performance of various operations, and in other
places they ordered fixed acts to be done, such as the publication of Bills, and so forth.

. It was found that very often the fixed times and fixed acts were not observed. And thercfore the
Committee had framed the new Rules upon a somewhat difterent principle. He would take Rule 19, as
an example. The new Rule 19 answered to the existing Rule 16. Ruale 16 said that no Billshould be intro-
duced until seven days after a copy of the Bill and Statement of Objects and Reasons had been furnished
to each mewber.  Now that limit of time very often was not observed ; and there were many Bills of a
very simple character in regard to which it was by no means necessary to observe that Rule. Take
torinstance, the Bill which he had next on the list of business. Half-an-howr would enable any pursm:
to go through that Bill and its Statement of Objects and Reasons, and to make up his mind whether Le
required further time for consideration or not. Therefore the Committee had altered the principle ou which
that rule went, and what they had provided was this—that before any motion sbout a Bill was
mnade, the Statement of Objects and Reasons and a copy of the Bill should be furnished to
cach member. Then  they said that any member miglit object. to the motion unless such
copies had been furnished to him seven days previously, and such objection should prevail, unless the
President, in exercise of his power to suspend any of these rules, allowed the wmotion to be made. So
that they did not lay down any positive rule that a certain time should clapse between the da
on which a copy of the Bill was furnished and the day on which the Bill was introduced or tifz
motion  was made. But, if any particular injustice or inconvenience was likely to result fro
too little time Leing allowed, it was competent to any member to object to the motion, and that ob'ectim
was 0 prevall, Lnicss the rules were entirely suspended ; an operation which would n:;t be 1<‘>rfr)r1{1 I' ;)11
the President « st the objection of any member unless there was some very strong .ul[ subs el
reason for doin;: . gt Sepbeinntial

They hat afivic several other Rules in the same way. The new Rules 26, 28 and 31 Richeall
related to tiee, wo ¢ framed ou the same principle ; and with regard to 1)11bl;c7xti(J;\ ey ‘l‘,.l’lmld g

- relaxed the ra'e Wi existed before.  The new Rule 21 put it to the Counil to z';mke‘ 'mlby.l.‘“ .}:!:' bﬁ

.\ was to presunie @i sarticular Gazecltes in which publication was to be made, and the s‘u‘tim(lbf‘ b

| cular languages iv wiich it was suitable for each Bill to be published. It wu.; obvious t}-l)mt g‘gﬁlﬁigﬁi

T
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affect different parts of the country, and it might be {)ropcr to translate it into one or two or more-

languages. - But it would be a mere waste of time to translate it intoall the other languages of the country.

" Then there were some alterations made in respect to Select Committees, in regard to which the
{ existing Rules were somewhat silent. They provided that the Law Member should always be ez officio
a member of every Committee, and that he should also be e officio chairman of the Committee, and should

have a casting vote. They also provided that the Select Committee should always, in their report,

state whether the Bill had been so altered as to require re-publication, and also whether the publication

ordered by the Rules or by the Council had taken place. The Rule was put in that form, because the

publication of Bills was not very infrequently neglected, and such neglect was not brought to the notice

of the Council. Tt was proposed that it should always appear in the report of the Select Committee

what had been done in respect of the publication of Bills. | And then it would be for the Council to

Jjudge, with regard to the nature and character of a Bill, whether they would proceed with the Bill, or
give further time for its publication.

= There were several other small alterations made with the view of bringing the form of the Rules in
2 accordance with that practice which experience had shown to be most convenient.

He need not detain
the Council further with any explanation of what had been done, :

‘ His Honour the LinuTENANT-GOVERNOR felt himself precluded from moving any formal amendment
N beeause he had not directly taken advantage of the opportunity that was afforded him of sitting as a
member of the Select Comnittee. He did not sit on that Commmittee having said, as the honourable
member in charge of the Legislative Department had mentioned, that he should not be able regularly to
attend the meetings of the Committee. But if he had known that the proceedings of the Commiittee
would have been so short, he would not have objected to serve.  He had, however, oftered to give the
Committee any information they desired as to the working of the Rules of the Bengal Council, which
were somewhat differently frmned from those of this Council.  The Committee did not think it necessary
to call upon him to fulfil his promise ; and as the matter was disposed of by the Committee, he was not
prepared formally to propose any alteration. But there was one somewhat radical question which went

beyond the Rules embodied in the report; and if it should happen that any honourable members

should think that there was anything in what he said, possibly, His Excellency the President might
consent to adjourn the debate, with a view to the consideration of this matter. What he had to
say was with regard to onme important point only. The honourable member had told the Council
that they had mneglected, in some minor points, the Rules hitherto preseribed. Ifis HoNOUR was
about to suggest that, in one radical point, the spirit of something more than the Rules—the
law—in regard to the constitution of the Legislative Council had been, he thought, to some extent,
s neglected in the practice which had grown up during the last year or two. He alluded to the practice
b of legislating, with regard to the general interests of ithe empire, at places and under circumstances in
which a large portion of the Council had not an opportunity of expressing their views, when the Council
was almost exclusively confined to members of the lixecutive Government, and when the members, who
were called additional members, had not the opportuuity to attend. Tt seemed to His HoNoUR that
the spirit of the Act of Parliament on this subject did require that, when great laws affecting the empire
ir general .were discussed and passed, an opportunity to attend on such oceasions should be given to the
Additional Members of the Council. His HoNour was himself of opinion that, in this country, very
large powers, he might say in some sense despotic powers, should be exercised by the Executive Govern-
ment.  But the British Parliament, for very good reasons no doubt, preseribed that the power of legisla-
tion should not be exercised in that way ; that it should be exercised in a more deliberate manner and by
a larger body; that there should be added to the Executive Council of His Excellency a certain number
of members, called Additional Members, taken from various classes of society. These classes might .
be briefly summed to cousist of, first, Government servants of standing and experience from various
parts of the empire; secondly, of independent BEuropean gentlemen engaged in the business of
commerce and other pursuits, who lent the aid of their practical experience and advice; thirdly,
of Native gentlemen who loyally gave their gratuitous services sitting in this Council. 1t seemed
to His HoNoUR that, when the Council met on the Himalayas, under circumstances which did
not admit of these gentlemen attending the Council, the Council was incomplete. He wished to
suggest for consideration whether, if it be possible, it might not be desirable that some Rule should be made
by which grea, laws afiecting the empire in general should not be passed under circumstances when the
| Council was cut down to one-half of its members and those all of one class. In order to meet emergent
ry cases, power was given to the Viceroy to pass laws for a period of six months upon his own authority
. and responsibility. But laws of a more lasting character passed by the Council should be passed by
% the Council at large, and not by only a portion of that Council at places where the Additional Members,
“ilthough summoned to meet at Simla, practically had not the opportunity to attend. Although summonses
ight be issued to the servants of the Government to attend, and although, ‘)urhaps, they would b‘e
glad to go there, in practice, the opportunity was not given to them, and they did not go. The Council
were aware that the mercantile members, who had their own occupations and engagements, could not
\ possibly go, and did not meet at Simla. It also happened that some of the Native members, had not
eiven their presence at Simli.  One very valuable Native member was a resident of Caleutta, and whe,-.
' ther he might or might not attend His HoNOUR was not aware, although another honourable Native
A member mighsg, probubly, give his very valuable services there. Notwithstanding, he thought that, in =
the course of the last two years, some hnportant Bills, affecting the empire in general, and affecting
Bengal, a long way off from the place of meeting, had been passed when the Additional Members had not
an opportunity of attending. [t scemed to His HoNOUR that this Council had twofold functions to per=
e form. In his opinion, by a very unfortunate misconsiruction of the Act of Parliament, it had been sup-
posed that, n the varieus outlying provinces of the empire, nothing fzould be done withouta law.  His
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own opinion was different. When we succeeded to the Government of those provinces, we suf:ceeded, as
he thought, to the despotic powers of the Governments before, and those powers were. exercised by the
Executive Government till they were limited by law, and so far as they were not limited. But another opinion
had prevailed, namely, that, in all the provinces, since the passing of the Indian Councils’ Act, nothing
could be done without alaw. The consequence was that, in regard to all those provinces which had not
Legislative Councils of their own, it was necessary that all matters requiring legislation should be dispos-
ed of by this Council. Therefore, this Council had two-fold duties; one of making laws for the whole of
the empire in general, which were beyond the competence and scope of the local legislatures ; and the
second was the passing of those particular measures required for the outlying provinces which had no
legislatures of their own. As a matter of expedience and practice, the legislation necessary for such out-
lying provinces as the Panjéb, the North-Western Provinces, British Burma, and other provinces, might
very fairly and properly be conducted by the Council shorn of many of its members. But, on the other
band, legislation of a general character, which affected the whole empire, which affected those provinces
which had legislatures of their own, should not be passed, he would not say by an emasculated_ Council,
but by a Council cut of one-half of its members. General laws should be passed by a Council which really
represented the whole of the elements of which the Council was composed. And therefore, if the remarks
which His HoNoOUR had made were in any way worthy of consideration, it might be better to adjourn the
discussion, in order that the question might be considered whether some Rule might not be passed which
should ensure the claim of all seetions of the Council to consider laws of general interest and importance.
Some such Rule might be possible as a Rule providing that general laws affecting the empire, and laws
affecting provinces which had legislatures of their own, should not be passed at places distant from the
Presidency, unless afi lcast five Additional Members were present. His HoNOUR was not prepared to
propose a Rule in any definite and formal shape. He submitted the matter in general terms, and
hoped that, if the suggestion was thought worthy of consideration, the consideration of the Comnittec’s
Report might be adjourned with a view to the consideration of this particular point.

His Excellency the PrESIDENT :—* His Honour the Lieutenant-Governor has, as I understand him,
put the question to me, whether it is advisable that the Council should be adjourned in view of the pro-
priety of passing some rule either in respect to the locality in which the Council shall assemble, or to the
qualification of the members who constitute a quorum. I have received no notice of these questions, but
I will endeavour to answer them to the best of my ability.

“In respect to the locality, I apprehend it is not competent to the Coouncil to pass such a rule,
because the section of the Act of Parliament under which we are now acting is in the following words :—
‘It shall be lawful for the Governor General to make rules for the conduct of business at meetings of the
Council,’ and “such rules may be subsequently amended at meetings for the purpose of making laws and
regulations.’

“ These words scem to me to limit our power to the framing of rules for the conduct of business «t
meetings of the Council, and therefore, in my opinion, it would not be competentto the Council to pass any
rule in respect to the locality in which the Council shall assemble.

“ In regard to the other suggestion of His Honour, namely, that some rule might be passed in re-
spect to the qualification of the Members who are to constitute a quorum, the section of the Act of Parlia-
ment is as follows:— The power of making laws and regulations vested in the Governor General in
Council shall be exercised at meetings ‘of the said Council at which such Governor General or President,
orsome Ordinary Member of Council, and six or more Members of the said Council (including under the
term Members of the Council such Additional Members as aforesaid) shall be present.’

“In accordance with this section, the quorum of the Council consists of seven Members, and I
apprehend that it would be contrary to the spirit, if not to the actual letter, of the Act to make any
rule under which the general provision respecting the quorum of Members should be limited by any
restriction as to the qualification of the Members who should compose the quorum ; therefore, if T am to
express an opinion on the matter, I should say that it would not be within the competence of the Council
to make an alteration in the rules in the manner suggested by His Honour, and, accordingly, I do not
think itadvisable to entertain the discussion whether it is necessary to adjourn the consideration of the
rules for the conduct of business for that purpose.

“Talso wish to say—for as President I consider myself generally responsible for the course of business
of the Legislative Council—that I do not consider that the proceedings of the Council of the past year in
Simla are justly open to_the criticisms which have been advanced by His Honour. T thinkit will be in
the recollection of those Members of the Council who were preseut at the meetings held at Simla, that no
measure of any great importance, touching the whole of India, was there passed. So far from my having any
desire to pass measures of importance at Simla, T deliberately deferred the passing of two Bills—one affecting
the Panjib, and the other the North-Western Provinces, the Panjib and Oudh—namely, the Pa.nj;’\?)
Municipalities Bill, andthe Bill for the regulation of: Irrigation, Navigation,and Drainage in Northern India,
Althol_xgh those measures were discussed at considerable length at Simla, I thought 1t advisable that th(;
Council'at Calcutta should have an opportunity of considering them before they became law. I am olad
that I took that course, becaue I think that the consideration of these Bills by the Council at Calcutta%;q.s
enabled us to introduce some modifications, not of any great importance certainly, but still some madifica-
tions which, T believe, will be beneficial. So far, then, as my recollection serves me, the course which was
taken by the Legislative Council at Simla in the past session is by no means open to the criticisms whiéli
His Honour has made in respect to_legislating upon large and important subjects, affecting the whole of:
India, in a place where we are subject to the inconvenience of not having the presence of some of the
Members of the Council whose assistance we are so fortunate as to receive in Calcutta,

-~
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)
\ . “In respect to the Bills passed at Simla, there was one, namely, the Straits Scttlements’ Emigration
- Bill, which mainly affected the Presidency of Madras, but before passing it, the subject had been care-.
tully considered in communication with the Madras Government.
"T “It will, I think, be obvious to all Members of Council, that if we were to bind ourselves in respect to

legislation by any rules of the nature suggested by His Honour the Lieutenant-Governor in regard to the
locality in which the Council should sit, or in respect to the qualification of the members of Council who
constitute the quorum, the Government of India would, before long, find itself involved in much'difficulty
in the matter of legislation. Cases may undoubtedly occur in which it would be absolutely necessary to
legislate at once, and without unnecessary delay ; but unnecessary delay would, in my opinion, be incurred
if any such rules were introduced, or if there had been in the Act of Parliament any provisions of the
nature suggested by His Honour. I look upon the Act of Parlianent as ruling this case, and T think the
legislature of Great Britain exercised a wise discretion in not binding the Indian Council by any

such rules. <
“His Honour has alluded to the power which, by the Act of Parliament, is vested in the Governor
i_Greneral of acting without the Legislative Council in cases of emergency, by making and promulgating
“jordinances. Ior my own part, having the honour to fill that office, I must distinctly say that I should
" very much prefer to act with the advice and assistance of the Legislative Council rather than to exercise
the extraordinary powers which are entrusted to me by the law; and I think that it would be far
¢ preferable that, in all cases, there should be a power to assemble the Legislative Council in any place in
which the Government of India may for the time being be placed under the provisions of the present law
with respect to the quorun of Members, rather than that obstacles should be placed to such meetings of
the Council and any difficulties which might consequently arise be met by the promulgation of ordinances

by the Governor General.”

His Honour the LIEUTENANT-GOVERNOR explained that he entirely concurred with His Excellency
the President that it would not be lawful to limit the place of meeting of the Council by any rule. His
ohservations had reference only to Rule 4 of the Rules now before the Council, which was in these words:—

“4, The quorum shall be seven, including the President.”

The Motion was put and agreed to.

The Honourable Mr. HoBHOUSE also moved that the Rules as amended be passed.

The Motion was put and agreed to.
PANJA'B APPEALS BILL.

The Honourable Mr. HoBHOUSE asked the pennission of His Excellency the President to postpone
the next three items in the List of Business, namely—g

That the report of the Select Committee on the Bill to prolong the law relating to Appeals and Re-
views of Judgment in the Punjib be taken into consideration ;

That in section 4, the following words be omitted :—

« With the modifications subject to which it was extended to the Panjéb, by notification of Government,
dated the twelfth day of September 1866;” and

That the Bill as amended be passed.

A communication had been received from the learned Judges of the Chief Court of the Panjib, which
rendered it necessary to refer to the Local Government,

Leave was granted.

BURMA PORT-DUES BILL.

The Honourable Mr. HoBHOUSE also moved that the report of the Select Committee on the Bill for
the levy of port-dues in British Burma be taken into consideration. He said that the consideration of
this report would not take the Council long, because it only said that the Committeec saw no reason to
make any alterations in the draft Bill,

The Motion was put and agreed to.

The Honourable Mr. HoBHOUSE then moved that the Bill be passed. When he introduced this Bill, he

had explained its object, which was very simple. It was merely for the purpose of avoiding the necessity
» of passing a separate Act, of Council whenever a port in British Burma reached that stage at which it was
Aesirable to bring it within the general Port-dues Act. As that Act was fr_amed, after a port was brought
\eithin its compass, no dues could be levied, except such as were specified in that Act or some suhserluenb
Axt. British Burma was in that stage of growth that, every now and t}}ell, it was found dgsu'a.blc to bring
some port within the provisions of the general Act. It was not convenient to pass a special Act in every
case. 'Therefore, it was proposed to give power to the Local Government and the Governor General in
Council, acting in conjunction, to fix the rate and conditions for the levy of port-dues by a declaration,
which' might be the same declaration which brought the port within the compass of the general Act, or a
subsequent one. Their power was limited by fixing the maximum of dues and the character of the yessels
upon which they might be levied. Those limits were such as had been already provided in two scparate
5 Acts passed for Burmese ports, which was thought a proper limit to fix for all 'the Burmese ports. Since

the Bill passed through Committee, they had the advantage of the presence of the Honourable Mr. Eden,

the Chief Commissioner of British Burma, in Calcutta, and he had gone through the Bill and approved *‘H
= of it. . SR
e The Motion was put and agreed to.
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NORTITERN INDIA ITRRIGATION BILL.

The Honourable Mr. EGERTON moved that the Bill to regulate Irvigation, Navigation, and Drainage
in Northern India, as amended, be passed. At the last meeting of the Council, when the Bill was taken
into consideration, certain amendments were moved and carried which rendered necessary some vcl‘bz}l
alteraticns in the Bill. * These had been made, and the Bill was now complete, as amended aftet: consi-
deration in Conncil.  He had no ferther remarks to make regarding it. g

His Highness the MAHARATA’ OF VIZANAGRAM said that, having estates in thc. prm'ince to which
this Bill was particularly intended to apply, it appeared to him proper, not only to give his concurrence
10 it, but also to express his general approbation of its purpose and the scheme by which it proposed to
effect such purpose. It was, the MAHARATA believed, by its large irrigation-works that the benefits
of British Government were as intimately brought home to the body of the people as by any other works
undertaken by the Government for the "advancement of this country. The system was one which had
of necessity been practised here for generations ; but under no other Government in India had it been
organized and developed in so extensive a way as it had been, and was at present being, under the British
rule. To the mass of the people, and to those living in parts remote from the immediate influence o[c';‘,.“
educated thoughts, the advantage of the other works now so largly undertaken by Government was not %,
50 readily apparent ; but the most ignorant ryot did not fail to see at once, and appreciate the inestimable
benefit of a constant supply of water brought home to his fields. In time, too, as he became aware of the
diminution of sickness and the lesser frequency of wealk constitutions, he would understand and acknow-
ledge the advantage of such drainage-works as this Bill contemplated, and, in expressing his hearty
approval of it, he begged to state that he was also expressing the feeling and opinion of the Native
community at large.

Major-General the Honourable H. W. NorMAN had opposed certain clauses of the Panjib Drrigation
Bill which passed the Council at Simla in 1871. It was therefore satisfactory to him that that Act was
never brought into operation. As the present Bill contained no clauses of a similar nature, or which
compelled the ryots to take water whether they desired it or not, he was able entirely to support the Bill.

The Honourable Mr. ELuis did not propose to refer in any detail to the past history of this Bill, or to
trouble the Council with a relation of the past proceedings by which we had arrived at the present stage.
But he desired to say a few words, lest a silent vote might be misconstrued, and it might be supposed that
he repented of the vote which he gave as a Member of the Council in 1871, when the previous Bill was
under discussion. He believed that the provisions of that Bill were not sufliciently understood by the
general public, and he was certain that a considerable amount of virtuous indignation had been unneces-
sarily expended, both inside and outside these walls, in denouncing the clauses of the Bill as- it stood
when passed by the Council in 1870-71. He had, indeed, an instance of that in the few words which had
fallen from his honourable colleague, General Norman, who had told the Council that he rejoiced in the
Bill passing in its present form, because it did not cowpel the owners or occupiers of land to take
water against their will. Mr. ErLis hoped to make it clear that such a provision formed no part of
the Bill of 1871. He believed that the worst that could be reasonably said of that Bill, was stated
by those who referred to the clauses as likely to prove inoperative, because water was so valued that
every one who could, would use it, and that the clauses were therefore not wanted, or if wanted,
they provided a procedure so fettered by conditions, that the Bill would not work. Worse than those
objections he did not think any one could fairly and reasonably urge against the Act. He thought that
the reason for the misapprehension was that the original scheme was very different. The promoters of
the Bill desired, in the first instance, that a compulsory rating should be levied from the whole district
whenever a work of irrigation failed to be remunerative. That provision was not embodied in the Bill
as it stood before the Council. But the original scheme was referred to in great detail by those who
supported that principle, and also by' t;hosc who declaimed against it, and the debate consisted mainly of
arguments pro and con on that original principle which was not to be found in the Bill then before
Council. He thought his honourable colleague, Sir Richard Temple, would bear him out, that the greater
portion of the speeches delivered in Council on that occasion were directed to the question whether a
gom{)ulsm‘y rating on the whole district was desirable or not, although that principle was not cmbodied
in the former Bill. What was ther}z, then, in the Bill which passed the Couneil which we did not find in
the present Bill 2 It was sn_mpl_y this. The Bill provided that, if, after a certain term of years, the Govern-
ment found that a large ll'l'lgl‘tl,lol'l scheme was not remunerative, enquiry should be made to ascertain
the cause. If the cause was found to be, that the original estimate as to the rates assessable, the cost of
construction, or the area irrigable was wrong, or that expenditure had been by negligence or otherwise
incurred in excess of the estimate, then the imperial Government, having, as the 1'@p?usentut,ive of the
people, made a mistake, the people generally would bear the loss. But if, on the other hand, it wa®
found that, owing to the idleness or ignorance of those who could make use of the water, but failed to do
50, the scheme was unremunerative, it was then made lawful to the Government, not as was popularly
supposed, to compel the people to take the water, but to levy from those persons & small and fixed rate
the maximuim being stated in the Bill, to go towards defraying the interest of the scheme underts k §
for their benefit, and which they had s to avail themselves of S eean

) enelit, and wiieh they had not the sense to avail themselvesof. The power of the Government
was most strictly guarded by the provisions which rendered it necessary to prove that t] ' i

Bt t W T e L P t 1e persons declin-
ing ¢ the water could use it to their benefit. And that was in no sense, therefor Sor
rating, such as the original proposal w 1such as hi o DL U u

3 g Propos was, and such as his honourable friend, General
Mr. Erris with hi biccted to bef ; 6 5 wle firiend, General Norman, and

r. 1S with him, objected to before the Bill took the shapein which it passed ;

ffect, theref f the Bill i ; h 1t passed. He thought the sole
cffect, therefore, of the was this, Tt provided that, whenever a project rediunn U P
P e y s | & project proved unremunerative, owing
to no fault in the estimate or construction, then thegeneral tax-paying public of India should not be c I
led to pay until those who might avail themselves of the water and § ) p sl U S

: : \ ailed to do so through ignorance, idle-
~ ness, or other causes had discharged their quota. He thought there was no hardship itll%lllrkmlmﬁm\:\?;\;d]:“




S

164

quote an expression of His Honour the Lieutenant-Governor, ¢ serupulously just” that such persons should
be called upon to pay, before we burdened the general tax-payer with the obligation to make up any defi-
ciency caused by the ignorance and folly of these people.

. Tor obvious reasons, Mr. ELLIS did not ask now to insert any particular clauses representing the
principle which he advocated ; but, he believed, the Bill as now passed, owing to their omission, was less
perfect than it would have been. Those clauses seemed to him to have given the Government an in-
surance against a risk, for which they might reasonably be allowed to provide. The omission of the
clauses did not affect his readiness to pass the Bill, but he certainly thought it should affect our readiness
to admit schemes for benefiting the people by irrigation, when we had no such insurance to fall back upon.
That was, however, rather for discussion in the Executive Council;and he now merely said that the Bill
was not so perfect as it would have been with those clauses.

The Honourable Stk RicHARD TEMPLE said as his honourable friend and colleague had referred to
him, he thought it just to his honourable friend to afford full corroboration to what he had said. S
RicHARD TEMPLE certainly thought that the rejected clauses were, if properly understood, perfectly just
and expedient. And he feared their rejection would somewhat retard the progress of canal-irrigation. But
as he had, at the time, said all he could on that behalf, and vindicated at great length the course taken,
and as that course was rejected by superior authority, it was of no use for him to say anything more,
although he adhered to all the opinions he then expressed.

The Motion was put and agreed to.
SUNDRY BILLS.

The Honourable Mr. Horrouse moved that the Honourable Mr. Dalyell be added to the Select
Committee on the following Bills :—

To consolidate and amend the law relating to the local extent of the general Regulations and
Acts, and to the local limits of the jurisdictions of the High Courts and the Chief Controlling
Revenue Authorities.

To consolidate and amend the law relating to Pleaders, Mukhtdrs, and Revenue Agents.
To consolidate the law relating to Oaths and Affirmations.
The Motion was put and agreed to.

NORTH-WESTERN PROVINCES RENT BILL.

The Honourable Mr. INGLIS moved for leave to introduce'a Bill to consolidate and amend the law
relating to Rent in the North-Western Provinces. Almost ever since Act X. of 1859 became law, it had
been evident that some of its provisions were unsuitable to the tenures of Upper India, and proposals for
amending the law had been for some time past under the consideration of the Local Government. The
Bill to consolidate and amend the law relating to land revenue in the North-Western Provinces, which was
now before the Council, dealt with the same questions. Consequently, it was absolutely necessary that the
two Bills should be considered together, so that their provisions might be brought into accordance with
each other. When he introduced the Bill he would explain fully the changes proposed in the existing law.

His Honour the LIEUTENANT-GOVERNOR would only express his satisfaction at the introduction of
the Bill at this time. The experience he had had in the Select Committee on the other Bill of the
honourable member, had thoroughly convinced him and other members of the Committee that it would
be impossible to deal with one Bill without considering the other. The explanations the honourable
member had given had shown that the provisions of the two Bills were woven together. They involved
the most enormously important questions ; they involved questions which were not only applicable to the
North-Western Provinces, but also to other provinces of the empire. And therefore it would be in every
way desirable that they should be considered together, and that a decision should not be precipitated.

The Honourable Mr. ELris merely desired to say that he corroborated all that had fallen from His
Honour the Lieutenant-Governor, both as to the desirability of considering this Bill in connection with
the Bill relating to land revenue, and as to the importance of both Bills, and the necessity for not hurry-
ing them through the Council.

The Motion was put and agreed to.

The Council then adjourned to Tuesday, the 18th February 1873.

WHITLEY STOKES,

Secretary to the Government of India, Legislative Department.

Caleutta, the 11th Februwry 1873.
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