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··. 
THE 

~nmhal! ®nnrrnmrni <IBa~dft 
~ublinhcd bu ~uthoritu. 

THURSDAY, 27TH FEBRUARY 1873. 

fiiij Sepamte paging is given to this Pa,·t, in Ol'Cle'i· that it ?nay b~filed aa a sepamte compilation. 

PART V. 
PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA· 

Abstmct of the p,·oceed·ings of the Oowncil of the Goventa?' Gene,·al of Indiia, a11sernbled fin· 
the purpose of making Laws ancl .Regjtlcttion.~ muler the P?·ovisions of t7w Act of Pa.l·bia­
ment 24 and 25 Vic., Oa11. 67. 

The Council met at Governmet!.t House ou Tuesday, the 4th F ebruary 1873. 

P'rc8ent: 
His Excellency the YrcguoY AND GovERNOR GENERAl. o~· INDIA, G.M.S.I., 2Ji'e$iding. 
His Honour the LrEU'fENA.Wl'-GOVERNOlt ox· BENGAl .. 
The Honourable Sir RLCI:!A.RD TE~U'LE, K.C.s:r. 
The Honourable B. H. ELLIS. 
Major-Genernl the Honourable H. W. NoRMAN, C.B. 
The Honourable A. HomtOUSE, Q.C. 
The Honourable E. C. BAYLF;Y, C.S.I. 
The Honourable F. S. CHAPMAN. 
'fhe Honourable R. STEWAll'l'. 
The Honourabl<' J. R. BuLU~N Smnr. 
The Honourable R. E. EGERTON. 
His Highness the MAI:!A'RA'JA' OF VIZIAXAGRAM, K.C.S.I. 
The Honourn.ble J. F. D. INGLrS. 
The Honourable RA'JA' RJUIA'NATII TH.AKUn. 

The Honourable R:lj:' Ram:'m:'1th Thakur made a solemn declarn.tion of allegiance to Her Maje~ty, and 
that he would faithfully fulfil the duties of his office. · 

OATHS AND A'FFIRMA'fiONS BILL. 
The Honourn.ble l\'lr. HoBHOUSE introduced the Bill to cousolidate the law relating to Oath.i and 

Affirmations, and moved that it be referred to a Select Committee with intructions to report in a month. 
• He said that before introducing this Bill, he would explnin it.~ nature ami objects. When he obtained 

leave to intr~duce the Bill, he mentioned that it was simply a measure of consolidation ; that the Jaw 
was scattered about some dozen or more differr.nt enactments, ami thn.t it was dc~imble to bting it all int~ 
one document. So far a.~ regards the subject of judicial oaths, the Bill still retained the chnructcr which 
he gave to it when he obta.ined leave to introduce it. A clause relating to official oaths had been added, 
but, for his present purpose, he would ask the Council to put that clause entirely out of tbch· minds, aud 
to consider the Bill as relating simply to judicial oaths. 

The Bill might be divided into two parts, one relating to the nature and eflect of an oath, and the 
other to the power to administer it. 'l'hat part which related to the power to administer an oath consist­
ed of Section 4, and the rest of the Bill related to the nature and effects of an oath. He would talco the 
.latter part firRt, that being the great bulk of the Bill. Now, our law on this subject was derived from tho 
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En l . h) · 1 · • · d b h · ·: t: <. fi d" The law of En<T)aud was g 1s aw, w1t 1 some mO<htic:ttlons suggcste y t e cn-cums auces o n .m. . · : . I " Tl t 
peculiarly jealous that every witness should ta.ke an oath before he was 11dtmttc.d · .to gwe evtc ence. ld ~ 
11sed to be up to a recent peri01l of our history the 1mi versa! rule, that, ,~;t110ut an oath, there cou e 
no evideu~e whatever If evidence was found 'to be (Tiven without an oatlt, the evidence, with every }Jro­
·Ceediug founded on it, was voir.l . Gradually, slow!)~ reluctantly, under considem?Ie .Po!itical presst~r~, 
some relaxations of thnt rule were made, and a statute was passed for the purpose of.rehevmg··. th~ consci­
ences of the members of particnhw communities, who had au o~j ection to taki:n)aths. The fonn of oath, at 
least ever ~incc the decision of the well-known ca.~e of 01nichmul v. llc~?·l;m·, ' l'llS to be snell form as would 
be most binding on the conscience of the witness ; but oath there must be, otherwise the evidence could 
not be received. Now that law we imported into India., aurl the genera l rule Ttere was exactly tl~e sm!te 
as the general rule in England; but exceptions were engrafted upon it. There were three .;\.cts of Parha­
ment still in force, which prodded for the cases of Quakers, llioraviaus and Sepnmt.J ~ts; and Mr. 
HomrousE thonr•ht that was the only relaxation made of the general mle up· to the year 184~. But, at 
that time, i1, lmd

0

been found t lmt the t.c'l.king o.f an oath was l!ighly objecti0.uabl?. t.tJ. t!1e ~md(t? and 
linhammadau , and Act ~o: V. of 1840 was passed lor the purpose of prohibiting t he adnumstrahou of oaths 
1o person~ belonging to t ltoi'e communities, a form of solemn affirmation being sub~tituted iustead of nn .oath. 
Tllat pt·i,,ilc>gc, or t!Jai peculiar law, was extended further in J.86:J, by Act No. XVIII. of that year, Sectwu !J, A­
the details of which he need 110t mention. So the law remained down to last year, when Act No. VI. of 1872 - 1 

was passed. That Act intror.luced two very important altera.tious. One was this, that every wit1!ess 
who ol~jected to take an oath might, inste.:1d; make a simple affirmation; and the other ' Yas that, notwtth­
st:mding any ilTegularity iu the admiuistmtiou of an oath, or :my irregularity in the makmg of an affirn~a-
tion, or, in l<tct, any irreg ularity iu the form or method of taking evideuce, tl1 e proceedings sho_ulcl b_e vah~I.­
Auother altemtion was iutrqrluccrl, probably of less importance; because Mr. Honuousg 11nagmed 1t 
applied only ton. few c.1:es. Act V. of 1840, which was the Act that prohihted the administration of ?a.tl•s 
to· Hind(rs a.ncl. Muhnmmadans, was modified in this way. It was provided t ha.t, if a witness. was wtllnig"l 
to t..1.ke nn oath in a form . peculiarly binding ·UJJO!l l_tis own consicn«o, it should be. competent . ~o the. Court 
to a•lminist.cr such an oath. That was the present [state of t he law. The. general· rufe, ff anyth ing 
coul<llJu cnlletl genera l which excepted H ind(ts :mel :Muhammacl:tns, remained the same as before. \Vith-­
regu.rd to Hind(rs and i\Iuhnm.madans, it was forbidd en to administer oaths to them, except in those 
·special case~ in which rL witness himself wns \villing to tak e an oath; nud it was provided thn,t irregularity 
should not affect the validity of the proceeding. 

Now, !te believed tlmt this Bil.l exactly e"pressetl the present state of t he law. Section :) specified 
the persons hy whom oaths r!ml afll.rmations should he made, and they were the liet·sons by whom they 
were to \,e mnde now.. Section~ G nne! 7 gave formulre .of oaths and affirmations. 'fli o~e formulre were 
taken from actual practice; and were the formul re used rLt the present moment. Section 8 eJubocliecl the 
lmv as to Hind(rs and 11·luhnmm:tlhns, a.ncl n.U persons haviug an objection to• take an· oa1lh; and that, he 
l1elievetl, was exactly the uxpression of the law as la.icl down now b¥.Act V. of 1840, Act XVUI. of 18G3, 
and Art VI. of 1872. 

Sections !l, 10, 11, 12, nml 13 corresponded to a sing.le section in Act VI. of 1872, namely, Section 4, 
which wns t.!Je secLion which enabled volunteers to make on.ths in special cases. Section 14 provided for 
tlJC cnsu ,, f ~fli,Javits whicl, wns providetl for by one of the scctious of Act XVIII. of J.8G:3, and Section L3 
re-enacl<e• l Hcction ii of Act. VI. of 1872, by which the validity of procecdirw;; was affirmed, notwith-
standing :111y irn.:g nlarity in t he mocles of inking evidence. "' 

Now l1 o r0it11"JWd io t l,at part of the Bill which relate<! to the power .of administerinrr oaths, :tncl the 
whole or t lmt was conta ine<l in Section 4·. There, again, our law was •lerivecl from the E~t"liRh law. As 
thrtt law a i l,ributed great it ,lportancc to the effect of au o:Lth, so it was equally j ealous that the oa.th 
slwuld be mlmiuist:ured lJ.Y n, p<:rson who bad due a1.1thority . by law to administer it; and there had been 
much li tig-ai ion and much lcgi.;htiou on the subject. 'fhere . must he, at this moment, he thotwht, ::r, 

~core of Acts, perl1ap: more, on t l1 t- English statute-books, expressly conferring upon difl"crcnt officials the 
fJ~J\~·er o{:adnJ~Il~~LctiiJg oath~. It h~d happened that a.':hole Bench of~~glish Judges had been equally 
·dtvu lct!llJ upmt ou up<r!l t.he <ptestwn whether a Bnttsh Consul restdm o- abrond could or could not 
adn1inixter nn o:tth .. :rhe. iml'or t::mcc of the P?wer, and the necessity .of pr;vidiug for it by express law, 
wa" ~t .rougly cxernpllll•Jd m Englmtd :L short tm1e ago, when an Act was pn~sed to enable Committees of 
the HoHS\J~ of Pnrliarneut tc. ::dwini~ter oa.ths. Neithor Committee~ of the Rouse of L onls nor Com­
mittee~ of t ho H umu of Coml ,10ll~, nor the House of Commons it ·elf, had the }lOwer to aclmin'i~ter o:tths. 
The ~iormu uf .Lonls con ld , heca.u~c. it. " :as an a.ucient judic·.ia l l;n,]y, (leriving its 11owers from time& 
nntenor to legal ll1l:HJOry, and :u.lmm1stenng- them by ox pres~ or w esumetl gmnt from tltc Crown; n,t all 
c~m.ts, fron~ ,custo!11. But t.ltnt power I11HI never beeu ex.tcmle.J to <;Jommittees. So it was found that, if 
Wltn~NSCH rhu not spcnk tire t!·nth, t hey could not be p_umRh~d; a.nd tf they <lid speak the t ruth, and it was 
pubhsher! and "!mrt the feelings of anybody, au netwn, nug~tt he brought lor libel. To remedy those-~~ 
mconvemen?~s 1t ~·~a s dc~:;tnc<luecess~ry to p~l~S an A.ct ol Parh a.n~cnt: a.ud one was accordingly pn.c:sed, iu 
tho yeur J8al:i, wluclJ <::uub!cd Connmttces o! both Hou~es of Pa.rhament to administer oaths. The Indian 
!aw ha~l followed tl•e E_ugl_tsh law on that su~jec~ .. Th_ere were a n~unber of l~eg-ulntions and Acts passocr 
m lur.lt:l, exprc:Jsly conkrrmg the power of admmtstenng oa.th~. Nor did Mr. HODHOUSJ<: suppose it had 
ever b~cu thoug·ht that n J udgc, or any oU1er persou had th~ power of administering oaths, unless expressly 
authonr.e~ to do so by law. H e f~u~td the law rec.oguizeclm the P enal Code, Section 191, which related! 
to false ev!(]ence. It define<l the g1nng of false ev1dence tlms :- . 

" Whoever, bcin~ legally bound by an oath, or by any express provision of law to state the truth OJ."" 

being b?und by_ law to make tL de~lmutiou upon any snhject, makes auy st.~tement which is f~lse • 
.nnd wh!ch he e1ther knows or behoves to be fulsc or does not believe to be true is said to mve. 
falHe ev1denee." 1 .,-

'1' , 
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. That sectio1i· referrecl to .tlu:( three· .modes of tnkin«. evidence then known to the law--on.th, 
:-affirmation ami· decJaration'.,; :itid UO doubt those who drew th~t section had iu their minds the }li'O\"isions Of 
'the English law which ·cmpowei·ed certain persons to take evidence in these t.hree forms, and t)te principle 
which underlay the "ihple subj ect, that everything not taken in one of those three fonn~ wua not 
evidence. · · : 

Now, m~that point, a difficulty Tmd be()n pointed out bv ::lfr. Vv()st, thu Judicial Commission()r of 
Sind h. He had comn}unict'ttecl with the Bomba.y Governme;1L, :mel had stntecl that the Civil Courts in ~he 
l.{ofussil, in Bombay, had ~nthority to administer oaths "'iven them by Section 31 of ~omb>IY Regul~tl?ll 
IV. o£.1827. 'l'his Regulation was almost wholly repealed hy -"\ct X. of 18Gl, and nothmg was put 111 1t.~ 
place. That was exactly one of the e\'ils which resulted from the scatterml state of the law, and which 
never would have happened if the law was brought into one document. 'l'hc result wM, as the JudiciaL 
Commissioner put it, that the question might not improbn.bly be rni~cd before long in an embarras~ing 
form, and that it was ex_pedieut to make mn.tters clear by timel.Y legislation. Anrl with that view the 
Bombay Government agreed, ·,mles. it were possible to extmct tho re<JUisitc authority out of Act XV. of 
1852, Section 12, which on ex:uniuation provetl to be quite impossible. 

It was obvious that the question might be miser] in au embarrassing form, ami that in two ways. It 
\ · might be raised by the Judge ta.king the view that he had uot the power to administer an oath; tlmt, 

moreover, the power to tnkc aftirm:\tions flowed from the power to administer o:1ths ; that there was 
no statute substituting an aliinnntion for an oath, cxccpL ,,·here there existed antecedently the power to 
administer an oath; :1ml he might stay the procecdiugs on the grountl that he hac! no rm~horit.y to take 
evideuce according to t he solcmnit.ics contemplatcll by the lu.w. Or, ag•tiu, a witness might give li1lse 
evidence : he might swe::tr falsely; and, then, on being iudicterl for giving tit!sc e\<ldencc, he might say he 
)vas not a mau lega.lly bound by an oath, bccn.use, though tho mtth was adn•inisterc,J (() him, it was not 
:).clministered by law, the pcr;;on n.dministcriug it having uo power to clo su. 

Now, the smne sort of difficult.y arose when we introduced the Act to amend the Evitll•ncH Act. 
By the Evidence Act, the whole of Act XV. of 185:! wa;; repealed. One of the section~ of that .Act 
lw.ppened to be ouc which gave power, express power, to t.he Higl• Comt~, and to Commi~siouerll, 
arbitrn.tors, and other ofllcers acting· uucler the authority of the High Courts, to nchni•iistcr o:1ths. It was 
suggestetl that the }lOwer was gone. IV c looked into the question, and, as to the High Courts, we ulti­
mat.ely came to the conclusion tlcat they had the power from another source; all to Cotnmi"sioncrs :~ncL 
arbitrators we cumu to the conclusion that they had no such power, niH! therulin·e we revived tloc section 
that had been repealed. 

A dilliculty arising from the ~n.mc SOUI'CC led to the introduction or the Act or 187:!. The ca:;e tlmt 
lJrouglot tho subject to the attention of the lcgi:ln.turc was this. An Act waH pu,sed li)r regulating the 
ln.w relating to Cot•oners anrl CoronCJ'ti' jmies. In tlmt Act, it wn;; proviclctl that Coroners' juric;; should 
be sworn, mod then n.rosc a dilfi t:ulty " 'hen some of the jurors consisted of Hind.(os nurl Muhammadans, 
wh ether they ong·ht to be swom according to tho Coroners' Act, or wloct.he•· tloey should come under the 
}Jrovisions of Act V. of l 81W. Th e ~[arlras Government were advised l'.Y their legal advisers, that Hindus 
and Muhn.mmmlnn·· mu-- t be swom under the Coroner..;' Act; !IIIli th en aro~e tlce question of mhuinistc•·­
ing ::tu oath to t.hoRo who ol~jccted to it. Now th ese were thin~s wloich could not possibly Imp]'"" if we 
l1 acl nil tloc h w 011 judici:\! on.th-; in n single tlocuoncut. At present., as fi~r as we k11ew, it was contained 
in fourteen tlitferent documents. 'l'loerc might he, a.llll prolonhly were, noore. He should be astonislicd if 
they did not come across p:wLic:uhw enactments, con ferring the power ,,f administering oaths upon 
particula.r persons in pn.rticnhr insttlllces. At all \'enb:, we had fumloen cnautmcnts, of which sL"< 
or seven clc:1lt with the Joitture an<l e!ioct of on.tlos n.nd other;; with t he power uf admini><tcring oath~<. Ami 
it seemed to Mr. HomroesE a mat.lc.· of importance to hriug- these into one ·ingle enactment. lf, theu, 
the Counci l. would tum to, 'ectioa 4 of the Bill, th ey woul,J Rec that every ldnd of per~;uu administering 
any kind ofjmli cial oflice null hav ing to t'tkc evidence uoiglot. ad 111inistct' au o"th or affinoatiou. It 
appliell also to the Commanding Olliccr~ of military staLious, for which tloeru wa~ a specin1 Act (TX. of 
1836) uow iu existence. Th::tt. wa: the Bill as lu.r as it rclatecl to j11liiuiul oaths. 

As to offi.cial onths, Mr. HomrousE had. very l.i tt!t: t•J >ay. lt wa.; after the motion for ,leave to 
iutrolluce tbe Bill th tLt this clause was added, hecause the sul1ject was brought to our attention by the 
1v[adras Courts' io\ ct. He explained, when moving tu pass tlo:lt Act, what was the view takcu by the 
Committee ou that subject; and showed tlon.t, as regonl~ On\llo and Briti~h Burma, '"'cry kind uf on.th 
o~· declaration bad heen deliberately dispen"ed with in the ca~e or judicial n!l:icers assuming office. We 
dal the same thing the ot.ber day with respect to 1\Imlras. Now, lw supJlOS<'d, if Lhc principle mos f(•Jod lot· 
those parts of India, it would bo good fo1· the rC'st of tlcc Cll<mtry; awl t.lw priuciple which was gooJd l'or 
judicial officers would be goud f<u· other ulfioials. 'I'Icorcfore, Jw auticipated little o1· no dillcrencc of upi-

.- niou 011 that poiut, although, he a lmitted tlcat, on t lois point the Bill was nut a 1n ea~urc of consolidation 
.hut one of alteration. Wi tl1 this explanatio11, he iutrodncccl the Bill. 

Now he h'1cl to move that it be referred to 11 Select Conunittcc with iu: t.ructions to report in a. 
montlo . He should have thought it u.n absolute matter uf course tiJ refer the Bill to a Helcct Uonnniltc:o, 
when once it was seen what its coutcnk were. If the Bill did not crmsolidatc, but nlter<Jd, the law, tho 
Com~1ittee would set it right; it \vould be their duty to sec t.hnt the Bill answered the object.~ it profc'<.<<ed. 
Bttt •t ~"'~~ .n?t n.lwuyR given to us to sec our~eh•es as other,; ti ·e us. He supposed there must be some 
ugly defonmttes about this Bill which he load beeu unable to discern, because His Houour the Lieutenant­
Governor had given notice that he would move that the Bill he r<:movcd from the List of Business before 
the Conncil. Mr. Homwus., would not attempt to anticipate the arguments by which His Honour 
would support that proposition. But. His Honour had been kiml enough to C()ll1Uillllicate personally with 
Mr. HoBHOUSE on the snbje;:t. As iitr as he understood Hi,; Hononr's objections, they were that the Bill 
raised awkwanl and disagreeable questions, and t·hat the Committee who sat on the Hill last year did not. 

/ 
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· · · 1 f I'd t'on could mi~c <Juestio~s . thmk fit t{l consolidate tho law at that tmw. Now, tow a measure o conso 1 a 1 . : . .. 
1 it WI\S \'ery difficult to say. 0f COUrse, it raised the }Ja.rticuJar question, whether 01' not It <ht CXrt1~ .~ ~~ 

existing law. But why that should be a qnestion of anxiety or delicacy, and. why anybody s ou < ~ mn r: 
from -expres:~ino- his views upon it, Mr. HonHOVSE could not understand. W1th regard to the act!Ontlo 
the Committee

0
of Inst year, they were dealino- with a great alteration of the law, · ::mel they came to 1£ i' 

oonchunon that they would not nt the same time consolidate. If l\fr. Honnousg had been a nC1embe.r o 
that (..~mmittee, he believed he should have been of the same opinion too. He ~bought the omm1~tee 
were rigltt. in not burdening themselves with a siu~le question beyond those whiCh 'Yere act.ually. r~~sed 
bY the Bill before them. A.ml when an Act was bcmg nltercd, and uot m_erely couso~1dated, .tt· was hkely 
tl~at m:my more questions micrht be raised than when you said-" all I w1sh to do I;~ to . brmg the l::t.w. 
into one single focus." The Committee concluded their report iu this. way. They Said:- . . 

"The effect of this altemtion wiLl be to leave the Jaw in a somewhat cumbrous shape, but, as we 
think, in a subst:mtially sound condit.ion. Oaths will continue to l~e ndministe~:ed as at p_resent, 
but those who ol!ject to them will be allowed to make an affil'matiOn, and accidental mistakes 
as to their administrn.tion will not defeat the ends of justice. " 

With this Mr. H om-rousE entire]}; nrrreed. He thought the law was 'in a substantially sound , 
condition· nud havin<> br01wht it into thatcoudition, we proposed to relieve it of it.q cumbrous form : 've ·1 -
propost'd to add to ittsubst~ntia.Uy sound condition a neataud:sigbtly shape. 

That was the w:ty in which the Committee of last year drew up thei1· rep~rt, and so far from ~cting 
contmry to their opinion, be conceived we were ta.king up the case at the 1~on~t where they le~t 1t, n:nd- "-l 
cnrryin<> on the completion of their task as they themselves would have done 1t, If they were dealing _with 
this' en~ at the present time. H e might J~tention that Sir John Str:_whey had been ~n tlm~ ~01mmttee. 
He wns present when :Mr. Homrousr-: obtamcd leave to introduce tlns Bdl, and he chd not mtmmte that 
anythinrr was being done contrnry to Lhe views of the Committee. There were two other gentlemen· 
membe1~ of the same Committee present in Council to-day, and it was for them to say if they objected to the 
course proposed. 

His Honour the LrEUTENANT-GOYERNOR moved, us an amendment to the motion of the honourable 
member, tha.t tlw Bill to consolidate the law relating t{l Oaths and Affirmations be removed from the List 
of Business before the Council. He gathered from the papers circulated to the members, that that Bill hatl 
now received the e:v Jlost facto sanction of the Government of India. He gathered · that it was now 
considered a Government Bill. But he lt]>prebcndell that the Jnct of th is ex l>Ost fcwto sanction having 
been accorded to the Bill, put him in a position to say that it was not in the first instance a Bill of the 
Govemment, but only a Bill of one Depa.rtment, or one member of the Cotmcil. He ventured to hope that 
Bills of importance, introduced by a representative of the Govcmment, would not be introduced without 
explanation whether the Bill was placed before the Council as a Government Bill, after having been 
<'On~id!'red by the Government of India. 'l'his Bill having now come before the Council us a Govemment 
Bill, he• felt l•imself in thi~ situation, that he had already committed himself a!i opposed to the introduc­
tion of t.he Bill. And although the support of tbe Bill by the master of nmny legions would leave him 
lit.tle hope of effecting his object, still he should submit the reasons which induced him to bring forward, 
his present amendment. . 

The great and main oqjectiou (Hrs HoNoun had several objections, but the main objection) which 
he entertained-the objection which had induced him to put his mnendment iu this form-was this, that 
t·he motion of the honourable member, if affirmed by the Council, would amount to a distinct reversal of 
t.he pn1cee1lings of the Council when it last sat in Calcutta. He said that this Bill would not only 
supplt!ment. the Act of' lnst year, lJilt would amount to a distinct reversal of the determination of the 
Council ou that question. 

The honourable member in charge of the Billl1atl rriven them an extremely intercstino- history in 
respc<'t of oaths in England, and the introduction of that Jaw in this country. Hrs HoNOUit0 would rrive 
a brief' history of ~vim~ took place in rcga~·d to the. ~ill which bad r~cently de~lt with tl1e sul~jec~he 
mC:'ant• Act VI. oJ 18t2. He was not m a pos1t10n to say anythmg l'C!!ardmo· the birth of that Bill: 
it da.ted ti·om n t_ime :mterior to his O\V?l legislative birth. When he ~ntered the Council, he found 
thnt IL wnH one whiCh lhsturbed the rest of the members. It was .altogether a Bill of an embarrassinrr 
charaet!"r, rniaiug most troublesome and difficult questions. He was eventually mmle a member of th~ 
Committee to. whom the Council. devoJ:ved the tusk of deal in!'? with this most difficult Bill. His own 
pcrsonnl <·xponence was, that uo.Bill '~'In ch cam~ before ~~ Comm~ttee or the Council had troubled the 
member~ ~o.mu~h. We ta~kle~ .It agnm m~d ug:un_; we tackled 1t once ~11d failed to soh'c the difficulty; 
wo tackled 1t a ~econd nnd a thud and a Jourth ttmc: :md at last, after much htbour and difficulty 
wo c,·olved a for:n of Bill ~~·hich was s!ttislactory to the .Council _and was pa~:sed, tlu~s, so far solving: 
beyond our h~p~s. a very d1fficult q_ucstwn. As ho had smd_. the Bill solved some very chfficult questious. ,­
But the quest10n also arose, would 1t not be !Jetter to consolidate the whole law on the subject? The law· 
was seo.ttered through many enactments; and the question arose, would it not be hct.ter while we were 
!~'bout the matter, ~place. it h~ a simple shape? He lmd himself suggested to the hon~mable member· 
U: chn~-ge of tho ~Ill that 1~ nught b~ bctt~t· to consolidate the law. That subject was fully discussed in 
Committee, nnd 1t was dectded that It was not expedient to do so, not because we shirked the trouble 
but because there were 1:casona why we sh~uhl not conr-;olidu.te the law which were explained to him b"' 
tho honourable member 1n charge of the Bill (~[r, Stephen).. Those ~·easons Hrs HONOUR would briel 
repeat. The .Honoumble .Mr. Hobhousu had told the Council the deVlous paths by which the law relntiny 
to oaths, commg f1~>m vanous quarters, had now attained' its present anomalous shape The re~ult of all 
that v~riety of H?urces wa.'l, that the law was now somewh::11t in the shape in which it ;\'as put before the 
CounCil, nud wh1ch, His HoNOUR ventured to affinn, was a very absurd shnl>e Tl•e 111n 1· 1 • rd 

b tao cd . th fi tl .I • I 0 ' • ' ~ u .aw Ill re!!'ll to oat s was con m m e our · 1 Ullu c1g 1th sections of the }>resent Bill, It amounted to this, that 
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an oath should be t endered to. every one, except almost every one; that wns to sn.~, except every one 
who was a Hind(t or 1l'It!ha!Timndan, ·or who objected to take au oath. If the Connctl looked to these· 
sections, they would see that tlmt was .the effect of the Bill. 'N e a ll knew that HindU.~ and 
Muhammadans composed the great muss of the people in India. 'rhc provision, therefore, amounted to 
this, tlult:an oath should be j;endered to every one, except every one, with certain limited exceptions upon 
the exceptions. 'When we came to look what those exceptions upon the exceptions were, we found that 
it amounted to· this, tlmt an oath should not be tendered to the great mass of people, iuhabitnnts of tho 
country, who were classed under the wide designations of HinMts and :t;Iuhmnmadans, but should be 
tendered to.Qhris.tians and any other mh10r sects of poeple who might turn up. The llopulation of the 
country ·. might be mainly classed into Hind its, Mulmnunudans and Christians. Therefore, prn;:tically, 
the declaration amounted to this, that an affirmn.tion should be tendered to Hind(ts and l'Iuhammuclans, 
but an oath to Christians. It seemed to Hrs HoNOUR that, in such a state of thiugR, very difficult 
qucstions-nue~tions that were !).lore than troublesome, the vm·y gravest questions-arose. The honour­
able member, woitld pardon him, having considerable experience in India, if he ventured to dill'er on one 
poin t, namely; tl!e oqjcction to oaths on the part of Muhammadans sta.ted by the honourable member. 
H e thought that Muhnmma<lnns had no religious repugnance to taking oaths. The Muhammadan 

1... la.ws, principa.Uy drawn from a J ewisl: source, particularly alfecterl oaths; any important tmn~nction 
··· · b etween Muhammadans, to obtain validity, should be bound by an oath ; and oaths were taken 

on m·ery occasion on which any Muhammadan wished strictly to bind another. He would be 
corrected if he was wrong when he. u~serted that the Koniu was the common iustnnuent used 
for binding a.u engagement. Therefore, so fn.r from objecting to oaths, }luhammadans affected 
the J ewish hw of oa.ths. That law was much modified by the Christian law. Hi" opinion was 
that, if any class of people might reasonably object to take an oath, it was Christians. The law 
which was common to Jews and Muhammadans was clearly modified by the law of Christians. 
In the Christian Scriptures, very strong expressions were used against the use of oaths: their communi­
cations Ahould be "yea, yen, and nay, nay"; and again they were told to 'swear not at all.' Therefore, if 
thero was any class of persons who might object more than others to take :.u oath, it was Christians. It 
did seem to him tha.t it wa~ an cxtraordiuary anomaly that we should now enact a h\w, that au oath 
should not be tendered to Hind(ts and Muhmninadaus, 1>ut should be tendered to Christians. It ecemcd 
to him that the reasonable solution would rather be to :ay- " you are exemjJtiug Him\ us ami Muhamma­
dans from the obligation to take an oath, you had better exempt Christians also." On the other hand, 
we were told by i\'I.r. Stephen, that there were many good people who objected to the abolition of ov.ths: 
there might be lawyers who obj ected to the abolition, as a.guin 't their legal religion, as well as others 
who wished to retain the religious sanction. 

· Such and such like were the serious questions raisetl hy the declaration of the law. · Last yenr it 
sccmetl to the Committee ancl the Council inexpedient to .bring before tl1c public thcHe inconsistencies, 
:momnli e~ and difficul ties of the law without solving them. It seemed to them that it would be better to 
leave quietly sleeping in tht!ir graves, these questions which were set at rest in an im!il'Cct manner by 
Act VI. of 1872. That Act contained two very important provisions which seemed to them tel get over 
the difl'i cnlty. It might. not hn.ve been very courageous to adopt that cour;;e, but it wa.~ discreet nncl 
expedient. We got over the difficulty in Act VI. of 1872 by enacting ~hat, if any 11erson objected to take 
:m oath, he need not do so ; a.nd tha~, if there was ·'any irregularity on the mode of administering an 
oath, it should not a.ffcct the validity of the proceedings. Those two provisions seemed to render any 
further questions impossible. 

A.<; he had before said, these very grave a.nd serious questions, among which the then members of 
the Council feared to trend, were got over by the Council last year in the manner stated. If the honourable 
member was uow about to rush in and solve them, H rs HONOUR should admire the honourable member's 
courage, although he might doubt .his di ticretion. But Hrs HoNOUR did think it most inexpedient to 
flaunt in the face of the public, these inconsistencies and anomaiies without attempting to S•llve them. Tbe 
honourable member did not attempt to solve them, lmt he brought in a Consolidation Bill which flaunted 
these inconsistencies in the face of the pu])Jic. '!'he question had been before the Council lust session, 
and the Council deliberately resolvctl that it was !Jetter not to do what it wa.<; 1'tOW llroposed to do. 
Great questions, ralating to the land-tenures and land-revenue, must occupy the attention of the Council 
uuring the comparatively short pet·iod of its sitting, a.rul it wa~ most inexpedient and unde:.irable that 
the:e embarrassing questions regarding oaths should tn.ke up time which mi~ht IJo so valuably employed 
in the consideration of other grave and important questions. It might he smd that we were driven to a 
Bill of this kind by necessity, and if the Council br,lievcd . in that uecC'ssity tlwy must submit. llut in 
HIS HoNoun's opinion, there was no necessity of the kind. :l'l'ot only had we hnd a Bill, Act VI. of 
187.2, which l!e might call. No .. 1, but also, a few !llonths nPo, t.hc honoumb,lc n~embcr in ch~~~e of th.~~ ~ll 

_ acrum dealt wtth the questwn m another law, winch he nught ·cull No. 2, Section 12, Act XV III. oi 18t2, 
' ~by which he professed to clear the doubts which existed regarding the administrn.tion of oaUts aud aflinnt\­

tious. His HoNOUR thought that, if there was any difficulty, it was cleared by that provision : if there 
wns no difficulty, he thought a difficulty had been created. This Bill, No. 3, wa!<, in h1s opinion, a work 
of supcreroga.tiou. By the Codes of Procedure, every man was 1Jound to give evidence, and was l1ouncl to 
state the tmth, whether he was on oath or not, nod was liable to the penn.\ tics of petjury if he stated that 
which was false . 
. · Hrs HoNOUR thought the objections of the Judicial Commi~sionor of Sindh were unnecessary objec­

tions, which were raised by lleople seeking out illef,rnlities and finding Haws which were not raised by thoao 
pmctirally affected. Hra Hmwu~'s opinion wa.~, thou, that this Dill was unncces.mry; that it was in­
expedient ; nut! that it reversed the deliberate detennino.t.ion of t.he Council lMt your. He hntl thought 
it his duty to place on the p.'tpcr his amendment., ·and hnviug explained hill views, he left it to tho Council 
t(l decide- upon the matter. 

Y.-40 



151 

The Honourable Mr. CHJ.PlfA..'I felt bound to state that, whatever difficulties and complications~~ 
arisen in this matter were due to the course which His Honour himself had . thought fit to purs~~- b 15 

Honour had talked of the cfan«er and inexpediency of flaunting these questi~ns before the P'}b 1~ u.} 
Mr. CHA.PAU.N would like to k~10w who was responsible for this flatint in_g ;·_ '~ho had_ unfurled t le _ag, 1 

not His Honour himself 1 
: The original Bill wns of a very simple character. It wns, as had been ,oxp!.~·ined by th_e honoura?le · 

:and learned ·me;nber, introduced for the purpose of remo.ving a difficulty that h_ad occurred n~ connectiOn 
with the Coroners' Act. The Council expected the Bill )vould hav.e. J>assecl w~th?ut much chffic_ulty ~ud 
·discussion. But His Honour thought fit to den.! with general questiOns of prmciple, and the discussion 
threatened to become embarrassing nml troublesome. .· . •·· 

In order to avoid t.hose invidious discussions, the 'silt was passed in -its pr~se~t incomplete st~te. 
"The concession tim~ made was perhaps a weak one, but the·· Council were :it the tnne m_ueh occup1~d 
with two great measures-the Contract Law and Criminal. P l'ocedm e Code-and were desn·ous to :woul 
·QOth embamtssment nncl delay. ·· 

Mr. CHAPMAN could not conceive what the objections to' the preseift proposal could be. Nothing .- , 
wns altered; if His Honour's amendment was carried, the result· ":ould simJ>ly be that the number of .,1 
confused and doubtful laws specified in the schedule would remajn .on the ~~",ttute-book, and the work of 1 

.consolidation would be indefinitely J>Ostponed. · · 

His Hononr the LIEUTENANT-GOVER.NOU wished to ex1~lnii1 "that be nwst give the most emphatic. 
eontrncliction to the fact.~ stated by tho Honourable llf1:. Cha.pman. · . \ . 

His Excellency the PRESIDENT observe~ that the statement which · His Honour the Lieutenant­
Governor had just made was not an exlJlunatJOn, but a statement of fact, and was therefore out of order. 

The Honourable MI·. HonHOUSE felt he had not very much matter to reJlly to in the arguments tha t 
bad been advanced n"ainst this Bill. The principal argument-the first 01~e-adduccd by the Lieute­
nant-Governor was tl~is, that we were reversing the proceedings which the Committee of lnst year thought 
fit to take. Mr. HonHOUSE said that they were carrying on the proceedings of lnst year's Committee. 
He conceived the Committee had not laid down any rule to their successors, and never intended to do so. 
They judged on the case before them. But seeing thn~ their report was dated lst llfitrch 1872, looking 
to the ~<tntute-book, and seeing the great mass of business going on at. th(tt time, there could be little 
doubt that they felt tl10 value of time, nnd that their judgment was partly guided by the ne.ce ·sity of 
~ayiug attention 1.o other important work. Indeed,. with all these reasons for the decision of the 
<:;ommittee, the Honourable Mr. ChrqJI\lan doubted 1ts soundnes~. llh., HonHOUSB, however, could. 
lmr<lly tloubt it. The Bill was an imJIOrtaut one. It settled the law in a satisfactory way, and it was 
bet ter to pas.~ it ant! leave consolid;1tiou to the futtire, than to incur the risk of losing it during that 
sitting of t.he Council by la.pse of time: a risk whicl1 they would have incurred if they had t.n.ken up the . 
work of consolidation. 

But. he woudcred when this new de~ire of not disturbing .previous decisions arose in his friend the 
Lieutenaut-Govcrnor's mind. Was he prepared to stick to it? Then :Mr. HomwusE thought the 
Lieutemmt-Governor must omit the next notice of motion standing in his name. He saw that the 
Lient.eunut-Governor wns to move- -

[His Excellency the PRESIDENT observed that it was rather irregula.r to refet· to a motion which was 
not t.hcu bef01e the Council.] 

'l'he Honourable Mr. HollH:OUst: was using an a1"[Jmnenlt~m aA lw;ni;wm.. That motio~ referred to 
n section of an Act recent.ly passed, in which a distinct line of 11ction was affirmed by·the lerrislnture. The 
~ieuten~nt-Governo; t.hought it Wr?ng, and. did not find his re~pect for what had been .decided ]>reventecl 
hi8 muv1ng to niter 1t. .Moreover, 111 the L1eutenant-Govemor s speech, he showed a chsposi.tion not only 
to rev(•rse 11 part.icular decision· of the Council, but to reverse a principle which formed the very keystone 
of the policy of the Goverumcmt in its legislat ion for a number of years. He had actnnlly argued that it 
Willi !>ettur t<J lmve an ob~curo law than. a clear one . . W~1en l\·~1.'. HomwusE .came out to this country, 
~othmg was so stron~ly llllJ>re~sed O!l lm~1 _both by Ius fnend Sn· Heury :M:ame, and by his frieud Mr. 
Stepheu, ns the l:,'l'eat nuportnnce of snnphfymg the law. Ho was told t.hat the law was in a state of much 
di,sp~rsi?n a!1d. confusion! and that it adm~tted of n~easures b.eing }J_nsserl fro1~1 time to· time tor the J>nrpose 
oJ brmgmg 1t mto o1w v1ew. And, now, m prqposmg one of the simplest ol those measures, he was told 
that there wns n diflic~Ilty; a.nd hecause there was a difficulty, we were .not ~o show the J>COiJle wba.t the 
law waH; we were to Jude the law, lest t.he pepple should s<>e tht.> anomnhcs of the law. That was a com­
plete reversal of 1>olicy . 

.AJ! to tl~e difficulty, ~fr. HonHOUSE did not see it. . . First, the Lieutenant-Governor sa.id "you -~ 
commence w1th un absurdity: you say oat.hs a.re t,o be aclnumstered to every one expect ce1-t.n.iu persons wh9 /. 
are every oue." Mr. HOBIIOUSE_ .would ask H1s Honour to rend section :3 which sn.id-" o::~ths O" 

aQi1·nt<tl·ions" Hhall be n~ade by certain J>ersoJ~s. Th?re w~s no dause which s~id that oaths were t~ b~ 
~ndered to everybody, With those lm·ge exceptiOns wluch H1s Honom mentioned. On the contrary His· 
~onm~r would find that, throughout th? Bill from beginning to end, the two nlteruative methods of' tak-
mg evidence were contemplated, accor~m$ to the law as sett.Jed by Act VI. of 1872. Then, he said, there 
wllll a large clnss of peraous, tho class-o~ ?.iuho.mmndans, who were wrongly dealt with by Act V. of 1840. 
No~, that Act had been the law for tlurty-two_years .. Mr. HonHOUSE could find no complaint of its 

0 
e­

rat10n. He lmd rend the whole of the proccedmgs wh1ch took place on the passin~ of Act VI of 18ft2 
and foun? nothi~g on that point, except t~at His Hm~o~1r hi';llself made a speech whiCh gave Jle~ple ~~t~ 
side the unpress1on that he wa)~ted ~ rev1ve the admmtstrat10u of on.ths ; ou which the British Indian As­
sociation presented an address m which they stated that perfect satisfaction had been felt with the work ... 

\ . 
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J.ng of Act Y. of 1840. That was some evidence of the soundness of the law o£'1840; the nbsence of com­
plaints wn.s still better evidence ; and except the statement Mr. HOBHOUSE had heard for tl1e first time 
that day, there was not om:~ scrnp of evidence to, the contrary. 

·Well, then, the only .oth~r'·nrg~1ment was, that there was in fact no difficulty about the administration 
-of oaths, and that if there w.a~· a difficulty, it ought to have been dealt with when we passed o.lnw to amend 
the Evidence Act. Bnt,,if l:Iis Honour· would refer to the proceedings in connection with the ).las.~ing of 
thnt Act, he would find tluit: it was stated at .tlie time in this. Council, that a Bill for the consolidation of 
the law respecting oaths was to be iut.roduced, .and the topic wns one which fell more justly under that 
Bill. The reason for dealing with :• fril.gment of the case by the Evidence Act wa.~. that a particular law 
.standin<> in t-he statute-book, contn,ining certain express provisions, had, n,long with n, mass of other law, 
been repealed; 'and the powers· wh.ich had been conferred hy, am\ exercised under, that Jlartieulm· law 
were wanted for immediate use. The conununic:ttion from Bombay ha<l not then been reccivecl, and it 
was that which first dre'v attention to the existence of doubts .elsewhere. Now we were told by an officer 
of great learning, industry and merit, and holding a resjlOnsible ju<licinl position, that he felt some embar­
rassm~nt. He sent a commu'uication to his immediate Govcmmeut. They examined the question very 
carefully, as their letter showed : they suggested one solution of the difficulty; but failing that, they 
agreed with him. Then, were ":e t<l declare that, when persons holding high and responsible Jlositions 
felt a difficulty, because expi'ess powera given by law had been taken n,wn,y, we would not reHtore those 
}lOWers and place the nmtter 'beyond doubt ? It HO lmpJlCJICd that Mr. HonuousE was reading ycstei·clay 
.a very able paper by the Advocate General of M:adrns on the subject of the rt.,.armngement of the law. 
Speaking of tbe Procedure Code, Mr. Cunningham said, " formerly the law was scattered about all over 
the sta.tute-Look and what W.;t$ the result ? For fifty years nil the Sessions Courts in the North-Western 
Provinces were acting without jurisdiction. Every man· that was tried by tliem for half a century had a 
right of action against the Judge who sentenceLI him, ami the Govemmeut had to pass an Act all of a. 
-~udden, because the Allahalxul High Court positively refusecl to confirm any more sentences of death t.ill 
the Judge who passed the sentence was provided with a legal footing." 

'J.'hnt wns exactly the thing we might have to do, though in n case of less importance, if we allowed 
these m:ttters to go on as they were. The fact was we never knew at wlmt inconvenient moment an 
unsotmd part of the law woi1ld he tested; but if we left it unsound, it wns sure, sooner or latter, to 11lunge 
us into a quagmire. His Honour might not recollect, but :Mr. Homwusg did, the circumst:wcc that the 
old lmv of wnger of bttttle was sprung UJlOn the Court.~, after very long disuse. It hnd not been rep~aled, 
.and about fifty years :tgo an accused person availed himself of it by offering to fight his acctL~er. \Ve 
had then gravely to enact tlmt, thenceforward, sui t.~ were not to be decided according to _the defendant's 
bodily strength, or skill. in arms. 

'Mr. HOlll!OUSE thought that the difficulties indic:tted by the ,Indicia! Commis~ioner of Siudh and 
the Bomb:ty Government were substantial ; but whether we thought difficulties were well or ill-found­
ed, if they were entert-ained by a mnnLer of competent persons holding high official position, we had 
better make the law clear. 

His Excellency the Pm,;.<; IDENT said: " I wish to remark that it is a frequent practice of the Briti~h 
Parliament to amend the bw rehtting to a particular snltiect in one session of Parliament, and nftenvanls 
to consolidate that law as amended in :tnother. 

"The advantage of tlmt practice is, that the Jegitih1tive assemLly bas its attention directed, in the 
ftrst instnnce, to the particular amendments proposed to \,e made, and the law is afterwards put into :1 
clear and definite shape. 1 think the Council would net wisely in following the same comse, and the law 
relating to oaths having been fully <liscus:ed, :tll(lltn ag-reement h:tving been arrived at in this Council 
last year, there is no obj ection, so far as I can see, to the consolidation uow proposed. 

"I aL~o beg to .-ay that I agree with what has fallen from my honouralJle friend Mr. Hobhouse, that 
it is essentia.l to solvu the rloubt which exists in reg:trcl to the authority of the Courts in the Bombay· 
Mofussil, which has been stated by the highest judicial :tutltority in Sindh and supported by the Local 
Government. It would, in my opinion, .be umlesirable to leave any such doubt to be solved ec po8tfacto, 
because such action is very much to be deprecated, and should only be resorted to in unfore~een circum­
stances. 

"In this case, we cannot say that the circumstances have been unforeseen, and therefore it seems 
to be our duty to deal with the case." 

His Honour the LlEUTENAXT-GOVER:s'OR wished now to submit to the Council his most emzJhatic 
contradiction of the fitcts ~tatecl by the Honourable :Mr. Chapman. Hrs HoNOlJII understood Mr. Clut}mlan 
to have stnted that the difficulties in regrml t<> consolidation of the law of ouths were of his own crea­
tion. He gave the Council t.o understnnd that Hrs HoNOUil had opposed consolidation; that it wn-~ vu 

-\ account of the difficultie5 he suggested that consolidation had not been effected. If he had rightly undc·r-
~ stood Mr. Chapman, HIS HoNoun gave that assertion the most emploatie contradiction. He did not 

-oppose consolidation, or make difficulties about it: on the contrary, he had suggested it, not knowing tho 
difficulties; and so far from having his own way in this matter, his suggestions W<Jre overruled by tloo 
explanations of Mr. Stephen ant! of hi~ colleagues. HIS HoNoun's reason wn.~ convinced, and l1e submit­
ted to the opinions of his colleagues. '!'hat being so, the assertion that he in any way created difficul­
ties in regard to consolidation was au entirely mistaken one. 

Then, the honourable inembcr in charge of the Bill load sumrnittecl to the Council the propositiou 
that, even if the law was bat! and inconsistent, we should consolida.tc and put it into one document; he 
said that it was our duty to clarify the law and make it simple. His HoNOUil quite concurred with tho 
honourable member that, if we bar! a good substantive law, it was well to put it into n. shape in which it 
should be shown as settled in a. reasonable manner. But Hrs HONOUR's argument was, that the prc:;cut. 
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law was in a ~tate of cl1nos and inconsistency, :md he desired to cover up from t!Je pt~blic th:"t state of -
cllnos nnd inconsistency till we could set it right. 'l'ill they_ could find a solnt10n ot the chfficulty, he -­
strongly recommended the honourable member not to consohdate the· bw . 

.A.~ re!!llnls the suggestion of the Judicial Commissioner of Sindh, Ht!> HoNOUR would say. that .he 
differed £1~111 the opinion of the Judicial Commi~sioner. It djd . not appear that tl!e chfficul!1es ­
were suggested to him by anythin;;;- '~·hich occurred in his ~ot~rt; a!ld -therefo!·~, not _bem~ 11; pra~twal 
difficulty, Hrs Hoxoun wns the !c~ mchne~l .to res1>ect the opunon o!_ the. Juchcml Commissionei. ~t 
seemed to Hrs HoNOUR that JudiCial CommiSSIOn er.~ were, of nil functwna.n es, those who had the least· 
useful work and who were the most !riven to go huntino--ull difficulties. He was sure that gentlemen 
who bnd exjJerience of the mat.ter wo~Ild bea.r him out in that assertion. Hrs HONOUR had himself l~een · 
n, Judicial Commissioner, but in those days he had a great deal to do besides Court work. But tlungs 
were now changed, a-nd Judicial Commissioners had not sufficient amount of judicial work nor of any 
other useful work. 'l'he consequence was, that the Judicial Commi~sioner set himself to pick holes of · 
nil -sorts ami in every manner. It was one grca.t merit of the l~nglish law and English lawyers, that, 
however technical and part.icnlar they might be, it was contmry to the. genius of the English law to raise · 
clifficulties that were not r:tised before the J udg~s in n practical mmmcr. But Judicial Commissioners 
were entirely beyond that t.m.it of English lawyers: they seemed t~ consider t?at it was their duty to · -../ 
mise difficulties. His HONOUR was specially a\•erse to take up a matter of this kmd on the recommenda- -
tion of a Judicial Commissioner. · 

'l'he Honourable 1\'Ir. Hobhouse had twitted H1s HoNOUR hy saying that he was not averse to , 
reverse the proceedings of the Council iu another matter. But the honourable member forgot that the 
Bill to which his subsequent uotice of motion referred, had been vetoed by higher authority-an authority 
which bad the power of di&>tJlproving of a.ny Jlrocceding of this Council, and had disapproved of it :mel 
disallowed it. The Bill which bad been passerl by the Council }Jreviously had been disallowed by that 
authority; and he thought the Council were entitled, and were bound, to reconsider the provisions of 
t-hat Bill to which reference had been made . . 

'l'he Honourable Mr. CHAPMAN desi red to state, by wo,y of personal explanation, that what he intend­
ed to say was, not that His Houour opposed consolidation on this subject, but that the Committee, to 
a.voicl delay, and to avoid the discussion of difficult n.nd embarrnssing questions which His Honour was . 
disposed to moot, agreed to the incomplete measure JlnSscd last year. 

His Honour the LIEUTENANT-GOVERNOR remarked that he must entirely deny the correctness of the 
Honourable :Mr. Cha1>mau's present statement. H e did not raise those difficulties, and had never e\•eu 
heard of them until they were explained to him by others, being entirely ignorant of them till :Mr. Stephen 
st.ated them. He n_eith!:lr sugge_sted nor _lme~v of those difficulties: they were suggested by the. honour­
able member then m charge of the Legislatwe Department and accepted uy him. 

His Excellency the PRESIDE~'!' observed that tl~e Conucil we~·e rather drifting into the question of. · 
what took place on a fot1ne.r occasiOn. He thought 1t \\'as. not desirable to continue a discussion which 
really aflected the proceedi-ngs of last year: it conld be settled by a reference to the debates of the 
Council. · 

, 1~~ Honour the Lu:uTEN,~NT-GOVEU!\OR re~11arked that ~he discussion in question occurred in 
Committee, and no reference to 1t would be found m the proceed1~1gs of the Council. 

His Honour the LIEun:NANT-Govr.nNou's amendment was put and negatived. 

'l'he Honourable :M:r. HOBHOUHE's motion was then put and agreed to . 

.PANJAE APPEALS BILL. 

The H01~oumble lrfr. Hom-rousE presented the report of the Select Committee on the Bill to prolong_ 
t.hc lnw relntmg to AJ>peals and Reviews of Judgmeut in the Puujab. 

BURM.A POR'l'-DUES BILL. 

The Honourable Mr. Homromm also pre~euted t-he report of the Select Commit-tee 011 the Bill for 
tho levy of Port-dues in British Burma. 

N0RTHERN INDIA IRRIGAT~ON BILL . 

. . The Hono.ura~le !Ylr. ~GE!~TON 1110\'~l~ t.hat ~he further repo_rt of the Se_lect Committee 011 the Bill 
to Jegulnte Irrlbrt1.t10n, Na.VI{;,rntwn and Dtamage lll Northern Iudm be taken mto consideration H . . . r 
that it would be in the_· recollection of t-he Council tlmt this Bill was amendecl 1:11 c011110I:l a · el sau I" 

fe ed b k to tl S I t C "tt fi · 1 · · · • 'uc was ' re ,IT tl ac h 
1 

· f~~ e ~~ ~mm1 -ee lr re-co!l~ll eratlou,_m order to complete the amendments, aud to· · 
13·e~1s4~. Jcdw(lo(j co Jnl~Jtl re e1

1
·ence

1 
~o1 t ICIU. I he Cot~muttee ~md adopted the amendments in sections· 

• o, .>, a.n . , rega mg a1~pca s, ~" uc I were proposed m CounCil, aud t-hey ha.d retained 'the alt · 
In the wordwg ofthosesect10us wluch wr~~ suggest~·d in Council. - ern-tLOu 

The Committee had ~dlied words to section 1, which declared that the Bill was to a. ll , to la-nds-
permanently z;ettled a.nd free of l'evenue, as well as to lands temporarily settled. PI ) 

. This w111:1 considered necessary, ns a portion of the Bcnares Division of tf1e North \.Y t p . . 
was permanently settled. The alteration did not introduce any new provision It - · e1 ern .rovmces. 
~t lands under permanent settlement ~hould be subject to the Canal Act bu't the was a ways _u~tended"< 
J»a<l~ t•emoved any doubt on the subject which might 'tuwc been ralsed. ' ' express prO\"ISlon now: 
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In section 8, in the last lXlragrnph but one, the date of tho notification, instead of tho date of passing 
the Act, had been made tho period from which the limitation was to be reckoned. This was, in fact, a 
verbal alteration made to bring tho paragraph into accordance with the rest of the section. 

In section 38, words had been introduced which made the application of t ho rules regarding the 
nssessment of the owner's rate to land un(ler permancJlt settlement more clear. 

I n section 30, it was proYidec( that uo owner's rate shall be charged during the currency of a tem­
porary settlement, on lnud ass~:s.ei! ·~~ irrigated rn.tes. 

I n section GG, words had been ii1troducei.l which defined more clearly that the Local Govei'Ument 
was t o prescribe the rates for impressed labour, and that these rates shall be in excess of the high est 
rates payable in t he neighbomhooLI for similar work. 

There was no need for him to trouble the Council with any further remarks on the Bill which had 
been so long before the Council. The S\lbstauce of tho Act of 1871 bad been really very little changed, 
except in regard to compensation for'loss or diminut ion of a supply of water. 

T he alterations made had been chiefly elucidations rather than substantive alterations. 
~ The H onourable l\Ir. B ODHOUSE mo,·ed that, in clause 38, lines 5 and G, the words "or on a•Uac('nt 

land of similar description and witli sim ilar admntageR" be omittetl; and that, to the section be added the 
words " and, for the purpose of this section oi1ly, laud which is permanently settled or held free of revmmc 
shall be considered as though it were tem po1:arily •settled and liable to payment of revenue." 

The amendment was a. 1mrely verbal character. "\Vhen this clause (38) wn.~ before the Select Com­
mittee, it ran thus : " The owner's rate : ball not exceed the sum which, under the n tles for the time being 
in force fo r the assessment of land-revenue, might be asse ·sed on such land on account of the incrunse 
of the annual value or produce therefore on accoun t of irrigation." I t was pointed out tha t, ns the 
maximum owner's rate was to be ascertained by the rules in force for the time being l'o t· the assessment 
of the land-revenue, and those rules only wore to show what must be.assesscd on such land, when you came 
to land which was permanently :ettled, the ruleR would show that nothing additional coulLI be a"scsscd on 
t.he particular acres you were dealing with, and therefore, an owner's rate could not be u .. ~sessed on land per­
manently settled. That was the o~jection taken to the clause a.~ it stood. But the intention was, that 
an owner's rate should be levied oa all land that got the benerlt of canal-water. Ami it was 
thought well to add the words " or on a(tjacent land of similar description and wi th similar ad­
vantages," with the view of referring the Settlement Officer to simila r land, instead of the 1•ery 
land that was to be assesaed. The Committee reported tlmt they had.: done that. But after 
the report of the Committee was l>resented, his honourable friends Messrs. Bayley :t11d I11glis put 
t heir heads together, and thought that., as there were la rge tracts of land u11dcr l>ennanent set tlement in the 
N orth-"\Vcst P rovinces, there migh t be ca>us in which this reference to similar land adjacent, would not 
carry t.he Settlement Officer beyond pormancnt.ly settled land, so that tho ol>j ect of the altornt.iou would 
not be attained. It was now, therefore, proposed to affirm direc tly, instead of in directly, the li:tbility to 
owner's rate ofl ::md pem1anently settled .. Therefore, what M1·. HomrousJ:: now tnoved wns, that they 
slwuld strike out the words inserted in Select Commi ttee " or on adjacent laud of similar descrij>tion, 
and with similar advantages," and so expr<'ss t he section as to apply to land 1iermaneutly settletl, hy 
adding the words " and for tl te purpose of tlris section ouly" (that was for the sole purpose of a:certa ining 
the maximum rate whiclt could be assessed on t l10 owner) " lund which is perumne11t hy settled or held free 
of revenue shall be considered as though it were temporarily settled and lialJle to paymeut of revenue." 
:Mr. HouuousE believed, as far as he umlerst:ood the question, tha t would meet the olJject in view. 

The Motion was 1>u t ami agreed to. 
His Honour the LumTI::NA~T-GOVERXO !t mo,·ed that section 115 he omi tted, and tlmt tbe nuu,IJer~ 

of the subsequent sections be al tered :ICC•J rdiugly. Ou the· ht..~ t occasion he withdrew several of his 
amendments, on the understanding that the Bill was to be referred back to the Selec t Committee. Tho 
S elect Comm ittee having cousiderecl those matters, and being quite capable of dealing with U.tmn, H1s 
H oxoun was not d isl)Osed to ra ise any quest.iou dealt with and Hettl l!d by tha t Committee. But the 
matter which was the su~jcct of the lJresent. motiou was left au open one, and was not decided by thll 
Commit tee. Therefore .• t he Council at large might decide the •tuest.ion one way or the other. 

The honourable member iu charge of the Legisla-tive Department had already allude• I to this Rill, and 
Hrs HoNoun had also a.Jluded to it, as founded on the disa.llowance by the Secretary of State of a forme•· 
Bill, which was objected to principally on the gromul of the com1mlsory clames it contn.ine•l. Now, it 
seemed to His H ONO UR that this clause was a sort of c-omJmlsory clause ; a sort of rag of compul.<iou tlmt 
somebody had nailed to his mast. Section ,~r, was in these words:-

<Jt "If it >tppear to the Di visional <?a~a.l Ofriccr tl~nt ~uy cultiva ted laud situa~o within thr ·e )111u~lrcd 
• yards of the edcre of any artdicml caualummta111ed by Govcmrneut, n:celVCS by percolation INm 

such cnnal an 7tdvantagc equivalent to that which would be given by a direct supply ol' cdmal­
water f'or irriaa tion, he may, subject to a u appeal to the head Hevenve Officer of the district, or 
8uch other appeal as may be proYilled undel' sect.ion seventy-six, charge on such land a watcr-mto· 
not ~xceeding that which would ordinarily have been charged for such 1.1. supply to lantlaimilarly 
eul t tva ted. 

"For the proposes of this Act, laud c·hru·ge.luuder this section shall be deemed to be laud irri:,•utcd 
from a canal." 

The result of that section (45) wa.• to introdn('e into tltis Bill the principle of compulsion, on a small 
scnle no doubt, but st.ill the principle. The lllnn wbo did not ask f'or a canal found tlmt u ennui \VRIJ 

br01wht through his grounds, nud he was told-" you nro bcur~fitcd by it in the opinion of tho Canal Offiror, 
and therefore you must pay as if you ha<.l voluntarily taken water from the canal." That wM w far 

v.-41 
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compul~ory, :mel was, he th01wht, to be avoided. There might be a good deal to. be said in fav~ur o_f 1t~d 
principle that a man who had benefited by a canal should pay for the benefit he denved, wheth~~ le WlS 

1 f 
to have that benefit or not. But it seemed that, practically, this would be a very sma sour~e 0 f 
revenue, and extremely difficult of application. The rule could but apply ~ a very smttll stntl 0 

laud ou tho sides of some portions of the canal· aud it was extremely chfficult to say w Je Jer 
tl1e Janel had bcmefited, and how much it had b'enefited. It was still more difficult to .s~y wl~o 
ought to decitle that question. Hrs HONOUR strongly objected to the Canal Officer ~leCJdmg Jt, 
:md if this sect.ion was passed, he thought the claim of the Cana.I Officer should ?e dec1ded by au 
entirely independent authority. !-Irs HoNOUR not only objected to the clause on chrec.t grounds, but 
J'ilso on much larger indirect grounds, uamely, that there was no provision for comJ?ensatJ_on on account 
of injury dune by n canal, corresponding to the rate sought to be levied ou acc~un~ of bene~ts, and there­
fore it was not consistent tlmt a rate should be levied ou account of lJcnefit.~ mchrectly g1veu by n canal. 
That was in fact the principal ••round upon which he would ask the Council to strike this clause out. 
He had spent cm;sidemble porti~ns of his life in countries where irrigation-cunals . e~i s led; and l.•e f?tmd 
that;, wherever you took a cnn:tl, yon must necessarily very much disturb the ex1stmg. state of tlungs. 
Yon did good to some ; you did hann to others. You gn:-re water to. n~nny to whom 1t was ~ benefi~ ; ;\ 
but, on the other hnnd, you flooded lands where the Aoodmg was au m.Jury: yo.u caused '~ells to fill1?: l 

where such f.'11Iin"' in wns au injury. Yon dra.iued where it wns a benefit to dram: you drmned '~here Jt 
was nn injury to drain. There was no. end to the questions which would arise. if Y.ou applied fa1rly the 
llrinciple involved in section 4-5 to adjust the benefits and th'c injuries resultmg ir?m c~nal-w~rks. If 
you a.ttcmpted to adjudicate in these ma.tte1·s, you would be put into overwhelnung chffi~ult1es. He 
believed that yon must look on these tlist.nrbnnces, these changes which altered the course of wate:·s aml 
drainage, ns n sort of net of Providence. Yon must set the benefits conferred upon those who chd n.ot 
nsk for them against the damage done to others. It would be impossible to adjust tlwsc matters satis­
factorily; to give compensation to lands injured, n.nd t.'1ke pnyment from lands benefited. Unfortunately, 
we coulcl not compensate those who were injured, nnd we should uot seek to charge those . who were 
uccidentally benefited. Hts Ho~oun much believed that that view must influence the C~unCJl, bec~usc 
t.hose who benefited in the mnuner provided for by this section would be a small mumber m companson 
to the cnses in which compensation for injury might be cln.imetl if the principle were allowed. H e there­
lore hoped the Council would accept the amendment. 

H1s HoNOUll would say one word on the general questiou. It ap11earctl to him necessary ~nd 
most desirn.ble thnt, in canal-irrigation, we should be scrupulously just : we should do nothing hnvmg 
the semblnuce of injustice. When this question wns lnst helore t.he Council, he alluded to the fact 
thnt there was a Ringular amount of unpopularity ntt.'lched to cn.nal-admiuistmtion, uotwi thst.'1nd­
ing the eminently benevolent nml beneficial oqject of the works. H e himself had some misgivings t.lwt 
he might have said too much on this point. His experience in Northern India hnd been in districts 
nbout the up]1tlr portions of the cnna.ls, where, }>erhnps, tho injuries were more conspicuous thnn the be­
nefits; nud iu Bengal, where the rnin-fnll was so large that the IJime/it.wns uot at ouce recognised by the 
pcopiP : hut. he f·ully aclmittcd t.hnt, in dry countries like the Panj{th, they were uot to be comparee! with 
any other work. When the honourable 1\fr. Egerton was inclined to twit. His HONOUH. with an inclina­
tion to HCC the injuries caused by, mther than the benefits derived from, cann.l-inigation, His HoNOUJt 
r<Jflecled t.hnt. his experience wus not so large as the honomnble member's in countries where canals were 
a. fir~t 'necessit.y. In such n country us the Panj(cb, canals were of immense benefit, ami he thought to 
himself thnt, p<'rhn.ps, he had said too much by way uf caution regarding the proceedings of Canal Officers_ 
But his opinion hnd been again somewhat modified. He was nbout to commit a serious brench of confi­
dence. '!.'here were cases in which one 1nust commit tl'eason to s:wc t.he ~tnte. On that account, he was 
ahont to betmy the private confidence of the hououra!Jle member iu charge of this Bill. He would not 
mince the mat.ter, but he would tell the Council that., talking wit.h the ltouourable member in the confi­
dence of }>rivaLc friem1Hl1ip, aud wit.ltout the least suRpicion thnt he wns extracting evidence ngn.inst the 
Cannl Bill, t.he honourable member said something which had considerable eflect ou Hrs HoNoun's mind 
in thi~< matter. He waR talking to Mr. Egarton about the Panjab. Hrs HoNOUI~ was au old Pt<njU.bl, 
nud had very much interest in the people thurc. He sa.id to !IIr. Egerton-" Do you think the })COllie of 
the Panj{tb r<Jally are ha.ppy am! contented?" 1\fr. Egerton said-"l think they rea.lly are;" but he went 
on to say "they grmnhlc IL good tleal, no doubt, as people genemlly •lo." Hrs HoNouu asked, "'\Vhnt do 
they grumble about?" He thought Mr. Egert.on would perhaps sny they grumbled nbout the lawyers; but, 
in fact, he did not put Lhe lawyers first on t he subject of grumbling. He snid- " well, they "rumble :L 
good deal n.bout the ennuis." H e went on to say-" It is very odd, but the peo1>le who hav"e not got 
canula; the l>C!O}Jie who are at a distance from cnunls, nrc wild to have them; but as soon us they O'et 
them, they grumble nbout one thing and another." H1s HONOUH nttributcd this gmmbling princip;Uy 
~o wha.t ho had submitted to the Com.JCil, that th? cnnal-adJ~li.nistrn.tion ha~l been to? mucl~ the judges ;::' 
Jn then· own case.q; that they sometuues comnutted 60llle lllJUSl·ICe, not wlifuUy, or mtenduw to do in- -. 
justice, but from a natural zen.l for their own Department. He aLt.rihutcd the conspicuous gnnhbliug ~ 
about. cauals, in a country where water was worth it.~ weight iu golcl, in a very great de!!'rec to the cause 
which he had stated. Therefore, he thought the Council shouM take c:u-e that no thin~ should be done 
having the .semblance of injustice. It did seem t? him th~t .thi.s compul~ory clnuse wa.s not balanced by any 
cor1-e~pondmg clnu.s~ for the g:111~t o~ compen~a~101~ for III.JUr~cs sust.'lmed by menus of canal-irrigation ; 
that 1t :vo~ld be <hfficult and Jmtatmg of apphcat10u; that httle would he got by it, and he would there-
fOl'e om1t 1t- · 

. The Honourable lllr. INGLIS agr~ed entire!~ with what had just been said by His Honot'tr the 
Lieut.enant-Gove1110r, and should vo_te m f11.vour of .the amendment J>roposed by him. The section was a. 
remna~t of the old compulsory ra.tmg-clauses, whteh had bean struck out of t.he Bill nnd should have 
gone w1th them. . 
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It seemed to him inequitable that power should be given to Government to charge 11 water-rate on 
~account of benefit,~ caused by percolation, while all claim~ tor compensation on account of damnges arising 
from the same cause were barred. The cases in which injury would be done to laud by percolation from 

.·a canal were far more numerous than those in which benefit would be received; indeed, it might frequent­
ly happen that land which wns benefited one year by percolation would he injured the next, should the 
percolation increase, nnd he could not think it right that a charge should be made on tho owner in the 
one case, while no compensation wa~ to be given to him in the other. 

The Honourable. Mr. EGEHTON opposed the amendment of his houourable friend, the Li.eutenant­
·Govemor. The provision cont'l.incd in this section was not a new one. In the ntlcs made under 
Act VII. of 1845 }lrovision was mn.dc for charging a rate on lands which were situated within a certain 

.specified distance of either side of t.hc cann.l, whether the owners of such land took the water or not, and 
whetl1er they benefited by the water or not. So tha.t the rule was an arbitrary rule of distance, which 
.applied rigidly t:o all lauds within a certain distmlCe from the canal. It had been found by experience 
tha.t the benefit derived fTom proximity to a canal mried according to the uature of the soil. The fonner 

.. ~ rules, which j)rescribed that lands lying within a certa.in distance from a <':t.na.l should JliiY the water-rate, 
, ·disregarded this fact. In order to avoid the injustice which might arise from a unifonn rule of distance 

only this section was framed, which made t.he power of cha.rging a mte on land depend not only upon 
the consideration that the !nne\ lay wit.hi~ a cert.ain clistnncc from a canal, but also whethct· advantage 
had accrued to that land or not. .Ir t.hc land had been injured, the water-rate could not be charged. If 
it had not received the full beuefit from percolation, that it would have recei \'crl from a direct supply of 
water, the rate could not be charged. There seemed to him to be uo injustice in charging a water-rate 
on land which was shown to have been bcncfitc<l by it~ proximity to n. canal, although it had not received 
a direct supply of water, in a degree equal to thnt which would be caused by a direct supply of water. 

With reference to what the Lieutenant-Governor had stated in regard to a privntc ·conversation 
between His Honour and himself, Mr. EoEnTON wouhl observe that His Honom had apparently miK­
undcrstood his meaning. " ' hen His Honour enquired what the people .n.id nbout affairs in general, he 
told him that they certainly grumbled nbout canals. He went on to explaiu that you must not take 
people's grumbling literally, and stated that the llroof of tlmt was that the people who had canals always 
,grumbled, while the people who had not the benefit of c:tnn.ls always wanted tbem. This illustration wns 
intended to show thn.t people marie things which they really valued as aclvautnges, ground of complaint, 
ami that they were very reluctant Lo te ll any one that they were well off. h was uot intended to convey 
the men.uing which His Honour had ttpparcnLly understood, that there wa~ n.ny general complnint against 
the admiuititration of t.l1c canals by the Canal Officers. 

The clause reg:mling percolation "tood as a part of Act XXX. of l87L [t hac! bceu m:tintaincd 
siilcC the year 18·>5 in some form or other by the rules framed ·under that Act. It wns not objecterl to by 
His Honottr on the occasion of his propm<ing various other amemlmcnt. He ol~jected to there ucing no 
express provision for n.n apveal to the head revenue officer of the district iu tile section; hut he did not o~jcct 
to the l)rinciplc of charging f(}r the benefit derived from percolation in itself. The amendment which His 
Honour proposed on. that occivion to this section was, that ufter the first paragraph of section 4;) he a,ldcd 
the words-" Any person dissat.islied with any such charge may appeal to thn Collector." 1\[r. EaEnTO~ 
did not in that sec any objection to the principle of charging for the benefit derived from pcrcolntiou; 
.and the provision regarding appeals to which His Honour's amcndmcut related had now been inserted 
by the select committee: He thought, tlterelorc, that, ns the amenrlmcnt was a uew one in substance, 
.and as he considered that the section as it stood conta.iuerl tt right and proper provisiou, it was his duty 
to oppose the amemhncnt. 

The Honourable Mr. BA \'LEI' agreed generally with the honourable Mr. Inglis in thinking that the 
clause as it stood gave rather au unfair nppearauce to the Bill. Pcrhap,:, the unfitimess was rather nppa­
Tent !chan real in chnmcLer; for, though the Bill, indec<l, ns it stood distinctly ln·ovirled that, where the 
benefit.~ which the lnntl previously enjoyed from 11ercolation were rlestroyctl, thoro should be no compen­
sation; wherca:, wherever new l.Jcnefits were given by percolntion, :~rate shoultllJc levied; yet, us n matter 
offact, he thought that this clause would prove rca.lly inopcmtivP.. It wns so guarded aud limited nnd 
hedged in with conditions which were very just and wise, tl&at he rlouhted whether it could ever be put iu 
force. It required tba.t the benefit should IJc proved to the sntisfaction of the revenue authorities to bo equal 
to the benefit that would he derived from r~direct supply of water. He had lmd ~ome littlo experience of 
canals and in those districts where the soil was porous nlHl thir~ty 'and the cliumtc arid, uud yc.t he thought he 
1night safely say tlmt he had u~ver seen. a case to whi~h t.his rule woul? .applJ;. Tho chief hen.efits even in 

-~ the parts of the country to wluch he referred '~ere del'lved fro~n the rmsmg of t.hc Wttter-levcl 111 the wolh;, 
• and in other parts of the c.ountry! wh.ere the. s01 l was not so .t.hirsty und .t.hero luu~ been a tolcralJlc water­

supply before, evil even rmghl ansc from this result. But It wa~ mamles~ tit a~ m no case could the be­
nefit thus derived from percolation nmount !'<> an ex.t<mt equal to that of n chr~ct supply of water. ~o 
Lelicved, therefore, thn.t the clause would be moperatJVe. Bn~ as he thought It represented au unlair 
,principle, and as the cognate clauses regarding compulsory rntmg had hceu stntck out, he would support 
the nmendment. 

Major-General the Houournble H. W.· N?mlAN observed t~1at he could no~ admit that the principle 
of this clause wns the same as that contnmed m the clauses winch had been obJected to l>~ the l:iecretary 
of St.ate because under this section it had to be proved that an ad vantago hnd l1ecn reeewed, nnd there 
wns the\·ight of appeal to the l)rinciple revenue officer of the district. Stil!, as he ~vas info~e<l that the 
.question. would nl:rely arise, and that, in point of fact, the clMrsc would be moperatrve, he d1d not care to 
support Its retentiOn. 
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Tlte Honournble llfr ELUS said if this 'c1uestion went to t.lte vote, he was prepared to vote with the
1 • · ' · I · I bl I' · I I l f lly answerer honournblc member in chnrge of the BilL. Mr. Er.us thought us .10uoum e nenc me II . '. . 

the.· ol•jection taken by His Honour the LICutenant-Govcmor, that tlu~ wns a pnrt of the. compulsory clauses 
d!snll,;.wccl by the Secrc.tnry o~ Stnt~. For M:r. Egerton had told the Counci! tl~n~ tl~1s dausc :vps a mo~ 
c.hfication in the directiOn of hbcrn.hty to land-owner~>, of the rules framed, and Ill f01~e ~the Pau~ab, under 
tho old Pnnjttb Irrigation Act of 184,5. That being so, it wn~ obvious that the obJe~tlO~ of His Honour 
tlmt this clnu$e wns a remnant of the compulsory clause~ obJected to hy the Secreta1y of State, could not 
hold goo.!. 

The ~econd objection which the- Lieutcnant-Govcmor took hat! not been ~·eferrcd ·to by other 
members. But Mr. Eu.Js thought that thnt objection also might be answered. H1s Hono.ur had stated 
thnt it wn.~ unjust to allow tlw Govemment to imJ>ose a rate on Jn.ml IJenefitc~l h.)_' percolation, when. we 
refu~ed ttl comJ>ensate l:md-owncrs for lo:ses caused to them from !nne! bemg lllJured by perc?lat10n. 
Bnt th<'re was n dift'creiwe in tlw two cnses. "\Ye had a stnndnrd wlterelJy to gauge the benefit denved by 
percolntion, an<l ,~·e laid down th~t the mte sh01!ld not be 'leviable unless the benefit amounted at le_ast 
to t.he corre~pondmg benefit. denved .from a direct water-sup~ly. <_Jn the 0ther hand, compensatiOn 
for damage done hy percoht10n was disallowed nfter careful cons1demt~on, l~e:ause th~re were no me11;ns 
of nsccrtnining the nmount of loss sustained, which, as suggested by.Su· \VII ham Mmr, must necessanly 
be of so uncert:ain and vnryinc• a charnctor that there cotLid be no estimate of the amount am! no renson.for 
nl1owi1w cmupensat.io.11. '.i:h e 

0

Lwo cnses were perfectly distinct; nnrl as both the objections raised by His 
Honom? the Lieutenant-Governor were, in his opiuiou, untenahlc, he (l\fr. Er,us) would vote against the 
amendment. 

The H onourable M:r. Hom-lOUSE thought His Honour the Lieutenant-Governor must not lay the Aat­
tering unctio1i to his ~oul that this clause was comprised in the principle of those which were rejected 
by the Secretary of State, because the compulsory clauses obj ected to were for the assessment of rates on 
laud which wns irrigable, but not irrigated; nud the main objection to those clauses was, tlw.t you assessed. 
people ou a llllrE'Iy imaginary benefit, that was to say, on the benefit tl1ey might receive if they chose to 
take water. Here, you proposetl to assess a rate on the basis of the renl benefit they received from water 
coming out of the cn.nal. .A.t the snme time, on comparing section 4:i with section 8, Mr. HonuousE 
t.hought there wns the injustice which His Honour pointed ouL Section 8 snid-

" No compenHIItion shnll be awnnlcd for nny damage caused by stoppn.ge or diminui tion of percola-. 
ti•'n or Hoods, or for det.erioratiou of climate or soil." 

. . Tl.IUrdor<?, if you di1_ninished percolatio;I, m~d so injured ~h e J~m.d; tl10 landlord gilt uo compensntion, 
1l you mcrcased percolotwn so much ns to detenorate the sot!, ngmn he got no compensation. But if 
your percolation was just of that mnount which gave the laudlord benefit, you made a chnro·c for such 
hencfit.. \Vhen he fir,( read the controversy between the Panj:ib Go\'Crmnent and the autho~·iti es of the 
North-\Vestern Provinces, he thought that there was an inequnlit.y in this mode of treatin" the matter 
nnd he hod IIC\'er bC"cu ablo to see t.he matter in any other light. Tbc-rcfore, he was constrnin~d to support' 
tho muemlmcut. 

'l'h c Honourable S111 Ril'HAilD 'l'E~rPu;: .tl!ought th.is clause wns of extrcn~ely small imj>ortance, and 
coulc! not sny tlmt. !I~ ha<l nuy ,lll:onounced opm10n upon tt. But he concurred m the arguments adduced 
hy Ius hoiiournble J!·wml, .llfr. Elhs. He believed that every word of that argument was correct. Ant! in 
reply to wlm~ . !m'l.]ust fa lieu from the Honourabl~ l\fr. Hobhouse, Sm RJCn,um TIDU'LE would say thnt 
tbero was n •bflorem·e between n clm.rge f~r percolatiOns n.ucl t.he refusnl of ~ompensatiou for damn.ges. That 
dnmngc \\'11< nbsolutely UI~de~m·d. I~. might he mor? or less, though It never happened to such an 
extent a;. to d~stro,): .culttvaho~J. H1s lwnourable fnm~d seemed to.have lost sight of the fact that the 
tlnmuge wa~ so I!Jdetimte. But 111 .these cases of benefit fromJ~ercolatwu, there was a precise measure· of the 
benefit t~ b; dc!'I\'Cd, wunely, tlm t 1t must be equal to thnt wluch would hnve been derived from a full su > >l 
of cunnl-Irngat.IOn. It. was not correct to so.y that there was one measure in tliis clause ·tnt! n11otl

1
c1· 111e li y 

· 1 1 · 1 · . . · · '• • · asuro 1n nnot 1er cause. If 1t hat happened that extensive lands were rcce1vnw benefit from Jlercolat1· tl · 
rtn 'nl I II . . I I . I bl . . . "' ' on, Ien ce ! y. •e won c., 111 coneuiTenco w1t 1 us wnoum e fnend, 11Ir. Elhs, l'O te for retentiou of the clause' 

Bt!t 1t wa:; ~he fi1et, ns stated by the Honourable 11fr.lltlyley, that there was a very limited area of land tim~ 
aftected. 'Iberefore, h~ cou!d not so,y he lmd any pronounced opinion one way or the other, believin"' the 1"­
clnW!e to be of no pmcticnllmportancc. But as the clause was not objcet ioun.ble iu principle he thour~lt · <­
Willi bettl'r ~follow t.he advice of the member in charge of the Bill, who carried · wit.h hii~ the wei~] It o\ 
locnl aut.horlly multo let the cl:mse stand 118 it was. ., It of 

• HiR Excel!ency tlw PRESIDEN'I.' thought enough bad been said to show that there was a 
0

• d 
1 

. · 
th111 clause wluch was 011en to ohiection. There was no doubt a sma)J 1110d1·ciiiil f ' "'

1
°? <.ealm 

cl d H . E 11 J, ' ' ' • ' o compu SJOU 1 th auso, au Js xce cney was satisfied thnt the Council were desirous fully to . b. • n e 
f H 'I ' t •'· G · · · · · · cany out t e VIews of o t;r " &Jes.} s ov~rnment agamst compulsory mtmg. There was nl:·o the uestion · · 

by Hts Honoul' the Lteut.enaut-Govcrnol' and the Honourable 1\fr. Hobholt~e nn q 1 th ~f eq;uty, stated 
ban·ed claims. fur compcnsa.t!on fo! loss caused by percolat.iou, it was not 'rai~·~~~!t tt .as t te Act de­
chal'ge m:Jde m those ca.~es m wluch tho laud-holders received benefit from er I t' Jere should be .a 
Excellency thought the Council would be disposed to decide the question h,· Opltl'tcto. a JotJn: Tl herefore, ~IS 

~ I mg · us c ause. 



His Honour the LIEUTENANT-GOVERNOR observed that he hoped his honourable friencl, Mr. E,:erton, 
would not be so hard upon him as he seemed to be· inclined to· be. His H'mour bcli_eved th;~t his 
honourable friend had rest.'l.ted the conversation almost exactly in the sam J word~ a~ Htn H :inour had 
used, although the deduction he drew from them was 'different. 

His Honour the LIEUTENANT-GOVEJtNOR's motions was put and agreed to. 

The Honomable Mr. EGERTON moved ' th;~t the Bill as amended be passed,. 

His Excellency the PRESIDENT observed that tlic rules provided that a 'Bill could not be pas<ed on 
the same day on which it wa..~ amended. The motion ·that the Bill be pass'ed would, therefore, ~tancl over 
~ill the next meeting of the Council. 

The motion was, by leave, withdrawn. 

The following Select Committee was named :-

~.. On the Bill to. con~lidate the law r~l~~~ng to <?11;ths and Affi.rmation6-The Honour~hle Messrs. Bnyley 
"': <.nd Chapman, Hts Htghness the .Mahari•Ja of Vtzumagram, the Honourable Mr. Inglis, the Honourable 

.Raja Ramanath TMkur, and the mover. 

The Council then :uljourned to Tucscl;~y. t.he 11th February 1873. 

WHITL:EY STOKES, 

Secretary to the •Government of-India, Legisl:ttive J)ep:t.rtutt' llt. 
CALCU'l"l'A, } 

-'th Feb;·~ta? '!J 1873. 

~. 

v.-42 .. 

.. 
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Ahslract of tlte P1·oceedinps of tlte Cozmci~ of tile Gouernm· · q~neral "f India, ·asseW:?ed~o?' ~~ 
pm·pose of 111aking laws and rt'[fU/atzow: unde1· the p·ovzsums of the Act of Pmlw.mwt -
ami 25 V£c., Oay 64. 

The Council met 11t Government House on Tuesd11y, the llth February L873. 

PRESENT: 
His Excellency the VICEROY AND GoVImNOR GEKim,\L of India, G. M.S. I., p1·esitli11g. 
His Honour the Ln:UTENANT-GOVEitNOn of Bengal. 
.The H ou'ble Sm RICHARD TEML' I.~:, K.C.S.I. 
The Hon'ble B. H. ELLIS. 
M:njor-General the RoN'nu: H. W. NoHMAN, C,B. 
The Hon'IJic A. Honaous~>, Q.C. 
The J:Ion'blc F. S. CJUPM.AN. 
The Hon 'ble R. Sn:WART. 
The Hou'bie J. R. Bur,LEN-S)UTH. 
The Hon'ble R. E. EGERTON. 
His Highuc~s the i\L\H,\llA.JA OF VIZlANAGRAM, K.C.S.I. 
The Hon'blc J. F. D. INGLIS. . 
The I:Ion'ble R. A. DALYm.L. 
The Hon'ble RAJA RAMANATH TFIAKUR. 

The l:fon'ble Mr. DAM'I>LL . took the ou.th of a llegiance, and the oath that he would faithfully 
discharge the' dittie.~ of his 'office. · 

RULES FOR THE CONDUCT OF BUSINESS. 

' ,. 
~:· 

The Honourable Mr. llOBHOUSE moved that the report of the Select Committee on the Rules for 
ihe Conduct of Business be taken into consideration. When he moved for that Committee he had ex­
plained that the reason fm: doing' .so was not on account of ~here being "'lJ. grea~ defect~ ,in the Rules, 
but f.illlt in some sm1~1f parttculars 1t was fuund that the practiCe of the Council hab1tnafly (h fiered from that 
l:tid down by the Rules. The Rules, in fact, were made not very long after the Indian Councils' Act 
was passed, and very good rules they were. But the practical experience of ten years had thrown some 
light on them, and in S011_1e particulars it seemed th.at they might be advantageously. altered. H ence the 
Committee. The Cmmmttee bad sat on the ques tiOn, aml had 111ude some alterat.wns, all of a rather 
min u to chn racter. 

He would just explain what were the principles upon which the amemlment.s wen.' made. The first 
wns a mere re-arrnngement. There wore some Rules laid down for us by Statute which we could not 
nh.er, and there were others which were within our own competeuc.v to m:tke, and wl1icb we could alter 
from time to time. These were, to some extent, mixed up in the former rules. \Ve lmd now separated 
them; a.nd, for the convenience of the members we had g iven, by w11y of introtln<:tiou, the sectious 
"f the Act of Parliammlt which bore on tho business of t.he Council. W e t hen proceeded with 
t.hose R.ules whieh we could ourselves nmke and alter. Then the principa-l poiut.s in which tho 
pmct.ice of the Council wus found to va.ry from the Rules were tints dealt with. In some places 
the existing Hulcs laid down fixed times for the performance of various operations, and · in other 
places they ordered fixed net.~ t.o be done, such as the publiea.tion of Bills, :t.Jl(l so forth. 
It WM found that very often the fixed times and fixed act.~ wore not observed. And therefore the 
Committee had framed the new Rules upon a soml'\wbat dift'erent principle. H e would take Rule 19, as 
au example. The new Rule l!:J answered to the existing Rule 16. Hule Hi said that. 11u llilbhould be intro­
cluced uutil seven daya after a copy of the Bill tintl State1nent of Objects and Reasons hnd been furnished 
to each member. Now that limit of time very often was not observed; and Lhc\re were many Bills of n. 
very ~imple character in reg:m.l to which il was by no means necessary to observe that Rule. Take, 
lrJr inHl;u.uce, t.he Bill which he had next on the list of business. H:df-nn-hour would enable IUty person 
to go through that Bill ami its Statement of ()~jcct.~ and Reasons, and to make 11p hb t11iml whether he 
rectuired further time for co,nsider11tion or not. Therefore the Committee had •Lltercd the principle ou which 
that rule went, and what they lmd provided wa,~ this-t.hat betore any motion ,.,l.Jout a Dill was 
Jm~de, the StnteUICilt of Objel:ts and Rea~ons and a copy of the n:ll should be fnrnishcd to 
CRCh member. Then they S;J.id that any member mi«ht objP.cL to the motion unless such 
copi~ had ~eon fm:nish~·d .to him seven days previou~ly, nul ~uch objection shonlll prevail, unless t.llP. : ;,.""' 
Jlreanden\, 1!1 I:MII'ct~o of Ius power to suspend any of these rules, allowed the mution to be made. So " 
that bh.ey dul not ~ay du~vn u.uy posi.tive rnle that 1\ certain time should oh1.psc between the day 
on whiCh a copy ol the B1ll was hn·mghed und the dny on which the Bill was introduced ur t)ll) 
moti?u w.as m Lllc. But, it: nny particular i11just ice or inconvenience was likely to result fi·mn 
too httle tuu~ •·-: lllg allow<'d, 1t was competent to any member to ohject to th(' motion, uud th:;,t objectioll 
WIUI to ll!'cvtu!, •. n:c .. ·s the rul~;: \~(·re "''!-tlrely suspended ; an operation which woulcl not be performed by 
the PrC111tlen~ " ;· · n . .;t the objcctJ.on o[ auy member unle>lS there was ~ome very strong aud snbst.antial 
reason fm·ll<JIIJ · ' '· ·. 

'l'hey 1~:. ' :d! • •: · s~veral other Rules in th? s.nmc way. ?'he new Rules ~6. 2S, and 31, which ull 
rein ted to lllu<· .v ,. lmmed ou the same pnnCIJlle ; and w1th re<>ard to Imblic:ttio11 tl ey h· <1 I· 

dl I .. , 'tdi.Jf< 'I'h Rl . 0 'l <l uso 
relaxc t '" "' e :v '·'"I e~•~ e e ore. . e n~w u e 2lput 1t to the Council to 1i1ake au order whi<'h 
was to pn .;<:· :1 e.'"' '' ;·artl~ulo.r Gr'"7_dtes m wluch p~ilJiicn.twn was to he made, n,nd the particular verna­
cular lo.uc: ua0 <..· ;u ••'u1ch 1t wus su1table for each B11! to be published. It wns obvious that a ·Bill.might 



-· 

.. 

affect different parts of . the country, and it might .be proper to translate it into one or two or more . 
languages. · But it would be a mere waste of time to translate it into -all the other languages of the country. 

Then there were some alterations 1~ade in respect to Select Committees, in regard to which the 
existing Rules were somewhat silent. They provided that the Law Member should uhvays be ex officio 
'~member of every Committee, and that he should also be e:c ~tfi<!io chairman of the Committee, and should 
have a casting vote. They also provided that the Select Co1nmittee sho•Jhl always, in their report, 
state whether the Bill had been so altercrl as to require re-public,.t.ion, and also wbet.her the publication 
ordered by the Rules or by t.he Council had taken place. The Rule was put in that form, because the 
publication of Bills wa.~ not ve1·y infrequent.ly neglected, and such ueglect wa~ Hot hronght to the notice 
of the Council. I t was proposed t.lmt it should always appea-r in the report of the l:lclcct Committee 
what had been done in respect of the publication of Hills . . Anti theu it would he fnr the Council t.o . 
jnclge, wi th regard to the nature and chamcter of a Bill, whctho:w they would proceed with the Bill, or 
give further t.i m.e lor its publicat ion. 

• There were several other small alteratious made with the view of bring ing Lhf' form of the Rules in 
':.Y accordance with that practice which expericuce had shown to " "' most convenient.. n e need not detain 

the Council further wit b any explanation of what had been doue. 

H is Honour the LIIW'f t>~ ANT-OovEnNon felt himself precluded from moving nny formal amendment 
because he had not directly tn ken advant;agc of the opport.uni ty that wus n:Hurded h:m of sitting ns u 
lllCillber of the Select Commit t<'e. H e did not sit on t,hat Colllmitt ee luw ing Ra id, aH the honourable 
member in charge of t.he Legislative Department had ment ioned, that he should no t be able regularly to 
attend the mcet.ings of t,he Commi ttee. B ut if he had known that. the proceedings of the Committe~ 
would have b!:'f'D so short, he would not havu ohjectc•d to sen·e. He hat\, howu\•er, •Jfi0rerl to l,rivc the 
Commi ttee any information they desire.! as to the II'Orking nf t,he l-tnles of th<: R<'H:;"Id Coun•!il, which 
wure somewhat diil'erently fl'amed from tho·e of tJ .-;sCnnncil. The Committee ,li ll not think it necessary 
to call npou him to fulfil his prom iRe ; :~u ,] ali the nn-,tlcr was rli$posecl of by thu Uom11li tten, he wa~ not 
prepa.red forma.Uy to propo'e any alteration. Bu t there was oue smnewbat rnd ic::tl que~tion which went 
beyond the Rules embodied in the report; and if it should happen that a.ny honomable members 
~hould think tlmt there was anything in what he said, possibly, H is Excellency the Prc~idcnt miglt t 
consent to adj ourn the deb::tte, with a view to the conRideration of this matter. What he had to 
say was with regartl to one important point only. Tloe honomnblc mcmbt'r had told the Council 
thn.t they had ueglccted, in some 111inor poin ts, t,he Hules hi therto llrcsr:ribed. HI:> HoNOUR was 
a bou t to suggest that, in one rudi<·al poin t, the "Jlil·i t o[ something more than the 'Rules-the 
law-in regard to the constitution of the Legisb tive Council lmd IJeun, he thought., to some extent, 
neglected in t.he pract.ico which had grown up duri11g the last year or two. H e alluded tQ the pmcti<'o 
or legislat iug, with reg;~ rd to the gencml iu tere~ ts of the empire, at place~ and under circumstauces in 
which a large portion of t,he Comwil had not an opporl.unity of expre,sing thc·ir views, when the Council 
was alm ost, exclusively conlined lo members of rhe Executive Government, ami when the members, who 
were called addi tion:•! me111bcrs, ha<l not the opportutJity to attend. I t seem~tl to llrs HoNOUR that 
the SJliri t nf the Act of Pa.rlinment ou this ~uhject did rcc1nire that, when great law~ affecting the empire? 
irr geneml .were discussed and lla:scd, an opportunity to rtt tend 011 such occasions ~hould Le given to t.he 
Additional Mernhm·s of the Council. H 1s H oNOUR was himself of opinioll that, ill this cmmtr,y, ve1y 
l:lrge powers, he might say i11 some sense tlespot.i c powers, should he exercist:d i•y tl•e E xecutive Govern­
nlcnt. l:lut the British l'arli ntMnt, fo r ve ry good reasons no doubt, prescribed that t·hc power ot'legisln­
Lion should not be exerc:isl'Cl in that way; tl.at it should be exercised iu a more deliberate mnnner and by 
a larg-er body; tha.L thure should he added to the Executive Council of }lis K"cullency a certain number 
of members, ca.llcd Addi tioual :fi'lerubcrs, taken fr01 n Vitrious classes of society. These classe;; might . 
be brieHy summed to co11sis t of, first, Govemment servants of standing and experience from various 
pttrts of the empire ; secondly, of in<l cpend<:ut European geutlemen engaged iu the business of 
commerce and other pursui ts, who lent th e aid of thei r practical ex.perience and advice ; thirdly, 
of N;ttive gentlemen who loyally w~ve their gratuitous services sitting in this Council. lt seemed 
to .H1s H ONO UR tha t, wl1eu t.he Couuc:il met on the Himalayas, under circumstances which dill 
11ot admit of these gentl CJ ue·n a.t tt'nding the Council, the Council wa.~ iucomplcte. Ho wished lt• 
st•ggc~t f(H· consideruLion whether, if iL be' possible, it might.not be desirable that some Rule 8honld bo rnudo 
hy wh ich gr<:01 t laws alieeiing the <·mpin· iu gc·ncral should not be passed under circumstances when the 
1 'onncil was cut down Lo one-half of its members and those all of one class. ln order to meet emergent 
L"ase:s, power was giveu tu the Viceroy t.o pass laws lor a period of six rnonths upon hi~ own 1mthority 
:oud rcspollsibility. But laws of n ruore lnstiug character passed by the Council ~honld l1Cl pas8ed by 

"\ ~he Conncil ~t,t large, amlnot I,y (>Illy a l'"rtion of that Council at places where the Additional 'M:Clmburs, 
,tlthongh summoned to meet •tt Simla, :•ractically had not the opportunity to attend. Although S\11\lmonsc~ 
utight be issued to t-he xt·rvants or t.l •t· (lvvomment .to attond, aud althrmgh, perhaJIS, they wuuld L<· 
glad to go t-here, in pmctiL·e. the <opp•>rtuHi ty was not given to thom, and they dirl not go. Tho Coundl 
were aware that tht• lner<'·:mt.ilo: t•~<:rnht- r~. who had their owu occupations rmcl engageruents, could not 
p•)ssibly go, :mtl did not u••.:et. a t f:-limla. ft ' also happened that ~ome of the Native momberil, had not 
" ivon thei r pre:ence nL :-lilHia. Un(· very valuable Native member was a resident uf Calcutta, oncl whe­
t her he ruight or might not a.ttcHcl f:fl fi HP:-10UR was not a.war<:, although another lwnonm!.lu )iath·e · 
111cmbt:r might,, Jll'•1b,,loly, give his ''cry valnahlc services there. Notwithstanding, hl' tlwu~ht that, in 
the conr~n of the last two year:l, BOHle i11•p"rt<111t Billij, alfect-ing the empire iu gcn<:ra.l , autl ul!ccting 
fien<ml, a long way otf fr•"m the plrwe of mecl.ing, had been passed when the A<ltlitiunal Mt•lnhul'b hud not 
all q)portuu_ity o_f :tU.eoclitog. It se~na·d to H1s. HoNOUU ~hat this Council ha•l _twuliJlcl . l'uuctic•JIII to ~r­
l~ orm. In h1s opmwu, hy a very uulortnnat<: 1111SCtlllstruct10n of the Act of Parhmuent, 1t lmd bt·t·u sup­
posed that, in the \'ari Clus ontl_viu1;:· provin<X'>l vf the CITlJ1ire, not-hiug _coul<l bl• dur.t• without It law. Hi.; 



o~ opinion wna different. When we succeeded to the Government of those provinces, we su~ceeded.,as 
he tho~ght, . to the despotic powers o~ tl.le Governments before, and those p~w~rs were. exercised. by ~he 
Executive Government till they were hm1ted by law, and so far as they were not hm1ted. But another opm~on 
had prevailed, namely, that, in all the provinces, ~ince t!Ic passing fJf the Indian C?uncils' ~ct, notlung 
could be done without a law. 'fhc consequence wns that, m regard to all those provmces whiCh ha~ not 
Legislative Councils. of their own, it w.ns neces~ary that all matte~s requirin!f legi~lation should be dispos­
ed of by this Counc1l. Therefore, tins Counc1l had two-fold dut1es; one of makmg lM~s for the whole of 
the empire in geneml, which were beyond the competence and scope of the. local le:pslature~; and the 
second was the passing of those particular measures requirecl for the outlyn;tg provmces wh1ch had no 
Je~islature.q of t.heir nwn. As a. mnt.t.er of expedience and practice, the legislatiOn necessary ~or such ?nt­
lymg provinces as th<:> Pnnj:lb, the North-Western Provinceti, British Burma, and other provmces, m1ght 
very fairly and properly be condueted by the Council shorn of many o! its m~mbers. But, on the ?ther 
hand, legislation of n general chnrnct.er, which affected the whole empire, whwh affected those provmc~s 
which had legislatureR of t.hcir own, should not be passed, he would not sa.y by ::m emascul.ated. Council, 
but by u Counc:il cut of one-half of its mcm b_ers. Gc~eml.laws should he passed by a Counc!l wlnch really <.,), 

:6i~'hsc!r7scl {F;_,.~~~li,~~t;l,~~d!c,~~~~~~no~I:~~~~~Y t!~~~~;n~;~c~~::J~:·~B~~~clt n~;l~t ~~~e'be[~;:; ~ ~dJ:t~;::a~~: . " .. , 
discussion, in order that the question might be considered whether some Rule mi.ght not be p~ssed which 
should ·ensure the clnim of all sections of the Council to consider laws of general mterest and 1mportance. 
Some such Rule might be possible as a Rule providing that gencml laws affecting the el!'pire, and laws 
affecting provinces which hnd legislatures of their own, should not be passed at places distant from the 
Presidency, unless at. least. five Additional 1lfembcrs were pre~ent. Hrs HoNOUR was not prepared to 
propose a ~ule in any c~cllnite and formal shape.. He. sub~ittcd the m~ttcr ~n general ~crms! au~ 
hoped that, •f the suggest• on was thongbt worthy of cons•dcratJOn, the consHierat.•on of the Conumttee s 
Report might be adjoumed with a view to the consideration of tllis pu.rticular point. 

His Excellency the PRESIDENT:-" His Honour the Lieutenant-Governor has, as I u'nderstand him, 
put the question to me, whether it is advisable that the Council should be adjourned i": :view of the pro­
priety of passina some mle either in respect to the locality in which the Council shall nssemble, or to the 
qualificatiOn of the members who constitute a '(UOrum. [ have received no notice of these questions, but 
I will endeavour to answer them to the best of my ability. 

"In respect to the localit.y, I apprehend it is. not competent to the Council to pass such a rule, 
because the section of the Act of Parliament under which we are now acting is in the following words :­
• It sl1all be lawful for the Governor General to make rules for the conduct of business at meetings of the 
Council,' and • such rules may be subsequently amended at meetin1,rs for the purpose of making laws and 
regulations.' 

" These words seem to me to limit our power to the framing of rules for the conduct of business ctt 
meetings of the Coun~i.l, and therefore, in my opinion, it would not be competent to the Counci l to pass any 
rule in respect to the locality in which the Council shnliiiBsemble. 

"In regnrd to t.he other suggestion of His Honour, namely, that some rule miaht be pa.~sed in re­
spect to the qualification of the Members who are to constitute a quorum, the secti~1 of tl1c Act of Parlia­
ment is ns follows:-' The power of mnking laws and regulations vested in the Governor General in 
Council shall be exercised at meclings ·of the, said Council at wl1ich such Governor Gencru.l or President, 
or some Ordinary :Momber of Council; and six or more Members of the said Council (includina under the 
tenn Members of the Council such Additional Members ns aforesaid) shall be present.' 0 

"In ncconlam:c with this sect-.ion, the quorum of the Council consists of seven Members, and I 
apprehend tha~ it would he contra!'.>: to the spi!·it, if not to the actual letter, of the Act to make any 
rule ~n~er wluch the ge!1eral. pro\:lsion respectmg the quorum of Members should be limited by any 
restriction liS to the quahficat10n of the _A{ em hers who should compose the quorum; therefore, if I am to 
express an opinion on the matter, I should say that it would not be within the competence of the Council 
to. ma~e an :lltcru.t.ion in th~ rules in. the l!'nnncr suggc:st~d by His H onot!r, and, accordingly, I do not 
t.hmk It advisable to entertam the discussion whethet· 1t IS necessa ry to adJourn the consideration of the 
rules for the conduct of business for that purpose. 

"I also wish to sn.y-for as President I consider myself generally responsible for the course of businc~s 
c~~the Legi.slative Council-tlu~t. I. do not ~onsider that the proceedings or the Council of the pas t year in 
Simla. are JUstly open to the critiCISms winch have been advanced by His Honour. I think it will be in 
the recollection of thoso Members of the Council who were ~resent at the meetings held at Simla that no l' 
me~ure of any great importance, touching the whole of Intl1a, wns there pnsseu. So far from my h~ving any -~­
desire to .PWI!I measures of import.ancc at Simla, I deliberately deferred the p11Bsing of two Bills-one afl'ectiu"' 
t.he !'~nJ~h! and. the <Jthcr t~e North-Westo1:n Provi~1ce.~! the Pa~1jah and Oudh-namcly, the Panjiib 
Mumctpahties Bill, and the Bill f~r the regulatiOn !lf!mgat10n, Nav1~tion,and Draina~e in Northern In<iin. 
Although those measures were discussed at considerable length at S1mla I thouaht 1t advisable that the 
Council at Calcutta should have aT! opportunity of~onsiti.ering them be_f~re they

0
becnme law. I am glad 

that I took th!Lt course, becnuc I t~mk ~hat the consideratiOn. of these B1IIs b:>: the Council a.t Calcutta has 
enabled us to mtroducc some modtficat10ns, not of any grcn.t Importance certomly but still some modifica-
tions which, I believe, will be beneficial. So far, then, liS my recollection serves ~e the course which was 
taken by the Legislative Council at Simla in the past session is by no means open ~ the criticisms wh · h 
His_H?nour hilS made in respect to. legislating _upon la11fe and importa~t subJects, affecting the whol~:r 
India, m a place where we are subject to the mconvemence of not havmg the presence of some of the 
Members of tbe Council whose assistance we are so fortunate as to receive in Calcut.ta. 
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. "In respect to the Bills passed at Simla, there was one, namely, the Stra.ii-~ SottlemonL~' Emigration 
Bill, which mainly affected the Presidency of Madras, but before passing it, the subject had been care-. 
fully considered in communication with the Madra.~ Government. 

"It will, I think, be obvious to all Members of Council, that if we were to bind ourselves in respect to · 
legislation by any rnles of the nature suggested by His Honour the Lieutenant-Governor in regard to tl1o 
locality in which the Council should sit, or in respect to the qualification of the members· of Council who 
constitute the quorum,. the Government of India would, before long, find itself involved in much·difficulty 
in the matter of legislation. Cases may undoubtedly occur in which it would be absolutely necessary to 
legislate at once, and without unnecessary delay ; but unnecessary delay would, in my opinion, he incun-cd 
if any such rules were introduced, or if there !mel been in the Act of P arliament any provisions of the 
na ture suggested by H is H onour. I look upon the Act of P arliauent as ruling this case, and l think tho 
legislature of Great Brita.in exercised a wise discretion in not binding tho Tndian Council by auy 
such rules. · 

"His Honom: has alluded to tho power which, by the Act of Parliament, is vested in the Governor 
;~e.neral of acting wi thout the Legislative Council in cases of emergency, by making and promulgating 
';ordinl!-nces. lTor my own JXtrt, h:1ving the honour to fill tha t office, I must distinctly say that I should 

very much prefer to act wi th the advice and assistance of the Legislative Council rather th:1n to exercis<! 
the ext raordinary powers which are entrusted to me by the law; and I think that it would be far 
preferable that, in ail cases, there should be a power to assemble the Legisl:1tivc Council in any place in 
which the Govemment of I ndia m:1y for the time being be placed under the provisions of the present law 
wi th respect to the quorun of Members, rather than tlmt obstacles should be placed to such meetings of 
the Council and any difficulties which might consequent ly arise be met by the promulgation of ordinances 
by the Governor General." 

H is Honour the LIEUTENANT-GOV ERNOR explained th:1t he ·entirely concurred with His Excellency 
the President tha t it would not be Lawful to limit the place of meeting of the Council by any rule. His 
observations had reference only to Rule 4 of the Rules now before the Council, which was in these words:-

"4. The quorum shal.l be seven, including the President." 
The Motion was put and agreed to. 
'111e H onourable Mr. H oBHOUSE :1lso moved tlmt the Rules as mnended be passed. 

':f'he Motion was put and agreed to. 

P.AJ."{JA'B APPEALS BILL. 

The Honourable Mr. HoBHOUSE asked the perinission of His Excellency the President to postpone 
the next three items in the List of BuHiness, nmnely-

That the report of the Select Committee on the Bill to prolong the lnw relating to Appeals and Re­
views of Judgment in the Punjlib be ta.ken into consideration; 

That in section 4, the following words be omitted :-
"With the modifications subject to which it was extended to the P:mj6.b, by notilication.of Government, 

dated the twelfth day of September 1866;" and . 

That the Bill as amended be passed. 
A communicat ion h:1d been received from the learned Judges of the Chief Court of the Panj;ib, whid1 

rendered it necessary to refer to the Local Government. 

Leave was granted. 

BURMA PORT-DUES BILL. 

The Honourable Mr. HoBHOUSE also moved that the report of the Select Committc·e on the Bill fllr 
the levy of p01t-dues in British B~:1 be taken into. considern:tion. He said th~t the consideration of 
this report would not mke the Couucll ,long, bec:1use It only su.1d that the Comnntbee su.w no rcntion to 
make any alterations in the draft Bill. 

The Motion was put and agreed to. 
The Honourable Mr. Ho"BHOUSE then moved that the Bill be passed. When he introduced this l.lill, ho 

had explained its object, which wa~ VCI"J simple. It .was J?'!?rcly lor the purpose of avoiding th~ ne~o. ... ity 
of passiua a separate Act of Council whenever n port m Bnt1sh Burma reached tlliLt stage at wluch 1t WM 

.Aesirable 
0
to biiua it within the general Port-dues Act. As that Act was framed, after a port WIUI brou:,;ht 

· 1~ithiu its compa
0

ss, no dues could be levied, except such as were specified i~ that Act or se1.ne lmhs\l<ju?nt 
A~t. British Burma was in that stage of growth that, every now aud tl~en, 1t was found d~s1rable. to 1rmg 
some port within the provisions of the general Act. It was not convement to pass a specml Act 111 every 
case. Therefore, it was proposed to give power to the Loc;n,l Government. and the Governor Gonoml in 
Council, acting in conjunction, to fix ~he r:1te and cond1t10ns. fo~ the levy of port~tlues by a deelamtiou, 
which· might be the same decla.ration whiCh brought the port w1tlun the compass of the genorul Act, or n 
subsequent one. Their power was limited by fixing the maximum of dues aud the cl~amc~er of the veSI!IJI 
upon which they might be levied. Those limits were such as had been already provulcd 111 two ~oparaUI 
Acts ~assed for Burmese po1·ts, which was thought a proper limit to fix for all tho Bunnoso ports. Since 
the Bill passed t~u?ugh ComJ?i.ttee, they h~d ~he advantage of the presence of tho Hono.urable Mr. Eden, 
the Chief Comrwsswner of Bnt1sh Bunna, m Calcutm, and he had gone through the Bill and approved 

of it. 
The Motion was put and agreed to. 
v.-43 



NORTlmRN lNDIA JRRTOATTON BILL. 

'fhe Hon~urabl<! .Mr. Em:RTO:< •novcd iha.t the Hill to regnl:tte ] rrign.tion, N:wig:ttion, a~ul Drainage 
·' in Northern Imlin as n.mendetl, be pn~sctl. At 'the last meeting of the Conucil , when the Bdl was taken 

into considerntion,' certain amendmeuts were 111 ovccl nnd carried which rendered necessary some verb.~! 
alteratiens in the Bill. · Thesu had heeu made, and thu Bill was now complete, as amended a fter· consi­
deration in Gumcil. He harl no fl!rther remarks to make regarding it. 

Hi~ Highness th e :;\fAIIA'nA'JA' Ol' VIZANAGil.Ul sa.id that, having estates in the. prov~ nce to which 
tl1is Bill wus particularly iutended to apply, it :tppearcd t;o him proper, not ouly to gwe. h1;; concmTence 
to it, but n.lso to express hi~ general approbation of it.> purpose a11Cl t~1e. scl~eme by wh1ch 1t proposed to 
eflect such purpose. It was, the MAB'AnA'JA' believed, by its large n~·watlOn-works that the benefi ts 
o( British Government were as intimately brought home to the body of tl1e people as by any othe~· works 
undertaken by the Government for the adv~ncemeut of t his country. , The system. was ~me wht?h had 
of necessity been pmctised be1·e for generations; but under no other Government .m Incho. had 1t ?~en 
organized nnd developed in so extensive a way~~. it h.ad been, a ud w.1s 3;t }>resent ~CJ ng, ~mde~· the Bnt1sh ~ 
nile. To the mass of the peoj>le, and to those hvmg u1 JXtrt.s rernote from the 1mme,hate 111fluence of•;!: 
... '<lncated thoughts, the advantage of the other works now so largly undertaken by G?vermue~t w~s not , 
so readily apparent; but. the most ignorant ryot did not_f::..il to see at ?nee, and appremate the mestunable 
benefit of a const.1.nt supply of water brough t home to Ius field~. ~n tune, too, as he became aware of the 
diminution of sickn<lsr and the lesser Ji·eqnency of weak. coostttntlOus, he would. understan~l and. acknow­
led«e the arlvantu"e of such drainaO"e-works as this B1ll coutemplu.tecl, and, Ill expressmg h1s hearty 
aprroval of it, he begged to state th~t he was a lso expressing the feeling and opinion of the Native 
community at 1nrge. 

Ma.jor-General the Honourable H. W. Nomr.~N had opposed certain clauses cif the Panj{,b Irrigation 
Bill which passed the Council at Simla in1871. It w:L~ therefore satisfactory to him that that Act was 
never brought into operation. As the present, Bill contained no clrmses of a simila r mtture, or which 
compelled the ryots to take water whether they desired it or not, he was able entirely to support the Bill. 

The Honoumble Mr. ELLIS did not pr~pose to refer in nny detail to the past history of this Bill, or to 
tt·ouble the Council with a relation of the past proceed iugs by which we lmtl arrived at the present stage. 
But he desired to sr•y a few words, lest 1L silent vote might be misconstrued, and it might be supposed t hat 
!1e repented of the vote which he gave a,s a bfember of the Council in 1871, when the previous Bill was 
under discus~ion. H e beEevecl that the provisions of that Bill were not sufficien tly understood by the 
general public, and he was cert.1.iu tha:t n. considerable amount of virtuous indignation had been unneces­
sn.rily expended, both inside and outside these wnlls, il! denouncing the clauses of the Bill as · i t stood 
when passed by the Council in 1870-71. He had, indeed, au Instance of tllat in thfl few words which had 
fallen from his honourable colleague, General Norman, who ha(l told the . Council that he rejoiced in the 
Bill passing in its present form, becn.use it did not compel the owners or occupiers of laud· to ta.ke 
water against their will. Mr. ELLIS hoped to make it clear that such . a provision formed no part of . 
the Bill of 1871. H e believed tlmt the worst tlrat could be reasonably said of that Bill , ,\•as stated 
by those who referred to the clauses as likely to prove inO]lerative, because water was so valued ·t hat 
every oue who could, would use it, and that the qlauses were therefore not w:mtecl, or if wanted 
they provided a procedure so fettered by conditions, t.hat the Bill wonld not work. \Vorse than thos~ 
objections he did not think any one could f.1.irly and reasonably ·urge against the Act. He thought that 
the reason tor the miRappreheusion was that th l'l original scheme was very different. The promoters of 
the Bill desired, in the first instn.nce, that a compulsory i·ating should be levied from the whole district 
whenever a work of iJTigatiou lb.iled to be remunerative. That provision was not embodi.ed in tho Bill 
as it lltood before !'h~ Council. But the oriflhml sc~eme was .refe•:red to in great detail by those ·who 
supported thnt pnnc1ple, and n.lso by_. t.~ose wt!o ~eclmm~d agamBt 1t, and the debate consisted mainly of 
arguments p1·o and co1~ on that ongmal pnuCJple winch was not to be found in the Bill then before 
Cou!fcil. He thought his l~onoura.bl~ collea~rtle, Sir Richard ·~emple, wo~tld bear hi'm out, that the greater 
port1on of the ~JlOeches dehvered .m .CounCIL o~ that occas10u were d1rected to the question whe ther ii. 
~ompulsory rat1~g on the whole Lhs~rwt wus. cl esm:tb~e or 1~ot, although th:tt pr~~cipl.e was 1~ot embodied 
m the fonuer Btll. What wns the1 e, then, Ill the Bill whiCh passed the Connell wlueh we <hd not find in 
the Jlreseut Bill? l t wa~ s~mp~y this. The Bill provided that! if, after a certain tenn of years, the Govern­
ment found thn.t a hwge lrng1_1-tlon .scbeme wus not r~n~unerat~ve, enquiry should be made to ~scertain 
the cause; 1f the cause '~'IIi! found to be, that the ongmal es~nnate as to the rates assessable, the cos t of 
~nstruct~on, or the area nTI~able was wrong! or tl~at expenditure had been by uegligeJ1ce· or otherwise 
mcurrcd lll exces~ of thll estimate, then the nnperm! Government, htwing, nil the representative of the 
I!cople, made 11; mtstu.ke, !'he people {:l'enerally would bear the loss. But if, on the other hand, it wa!"'· 
found Lh11t, owmg to the 1dleness. or 1~nora.nce of those who could make u~e of the water, but f:dled to clt 
so, the scheme was uuremunemt1ve, 1t WtiS then made lawful to the Government, not as was populp.rfy 
supposed, to comJ?el tho people to take the w:tter, but to levy from those per~ons n. small and fixe 1 . t · 
the lllll:Ximum .bemg sta~d in the Bill, to go towun.ls defl·~ying the interest of the scheme un~le~t~:e~; 
for thelrtbetn~t:1t, and rdwhdtcbh th

1
ey haJ .n?t the 1R~111~e to 

1
avall ~hemselves of. TJ.e power of the Government 

WBB mos s nco y gun e y ~ 1e prov1s1ous w nc 1 rene ered tt necessary to prove that He . 1 1· 
ing to take the water could use it to their benefit. And that was in IlO seuee tll,et·e'l versons ( elc LU-

. h tl · · 1 · o · , 10re, a com1m sory mting, sue as 1e ongma proposal was, and such as his honourable friencl G . 1 N d 
":[ ELLIS "th h' b" ted t b r h B'll k . . . . ' ene.a ormun, au » r. WJ 1m, o ~ec ·O e1ore t e 1 too· the shape m wh1ch 1t passed H t1 ht th 1 
effect, therefore, of the Bill was this. It provided that. whenever a pro1· ect pro' ved · e lOng t' e 8? · e, 

fi It · th · · 1 ' . uurennmera 1ve owm"" to no au m e esttmate or eonstruct1on,t 1enthegeneral tax-payinrtpublic ofiud' ·I 11 t b ' f 
led to pay until those who mi~Jt avail them~elves of the w·1ter ·md tailed to' do s tatls lOU lc ~0 e col~ pie! -

I had d. d h · • • o 1rou"" 1 I!llJorance IC c-ne&ll, or ot 1er causes 1sc nrge t mr quot.n. He thou.,ht there w,1s 110 ll"rvJ··I · · btl "t 1. ' t 
o • · .. ''llJllll 1a. twas, o 
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quote an expressiun of HiR Honour the Lientennnt-Goveruor, " scrupulously just" that such persons should 
b.e called upon to pay! before we burdened the general tax-payer with the obligation to make up any defi­
ciency cn,used by t:be 1gnomuce and folly of these peOjlle. 

. ~or obv!ous reasons, Mr. EI.LIS did not ask now to insert any particuln,r clauses representing the 
prmc1ple wln.cb he advocated; lmt he believed. the Bill n,s now passed, owing to their omission, wn.~ less 
perfect than 1t would have been. Those clauses seemed to him to hn,ve aiveu the Government an in­
surance a.gainst a ri: k, for which they might reasonably be allowed to provide. The omission of the 
clauses. chd not affect his readiuess to pass the )3ill, but he certainly thought it shonld affect our readiness 
to adm1t schemes for benefiting the people by inigation, when we bad no such insurance to fall back upon. 
That was, however, rather for discussion in the Executive Council; and he now merely said that the Bill 
was not so perfect as it would have been witn those clauses. 

The Honourable Sm .RICHARD TtmPLE said as his honourable friend and colleague bad referred to 
him, he thought it just to his houolU'able friend to :tfford f11ll corroboration to what he hnd said. Sm 
RICHARD TEMPLE certainly thought that the rejected clan. cs were, if prOJlCrly understood, perfectly just 

i ;, and cxpedieut. And he feared their r~j ection would somewhat ret.ard the progress of canal-irrigation. But 
· as he had, at the time, S3.id all he could on that behalf, and vindicated at gren,t length the course t-aken, 

and as thnt course was rqjected hy superior author~ty, it was of no usc for him to say anything more, 
although he adhered to all the opinions he then expressed. 

The :D'l:otion was put a.nd agreed to. · 

SUNDRY BILLS. 

The Honourable M:r. HoDHOUSE moved that the Honourable Mr. Dalycll be added to the Select 
Committee on the following Bills:-

To consolitb te aml amend the law relating to the local extent of the general Regulations and 
Acts, n,nd to the. ~ocal limits of the jurisdictions of the High Courts and the Chief Controlliug 
Revenue Autl10nt1es. 

To consolichtc and amend the law rchting to Pleaders, Uukhturs, n.nd Revenue Agents. 
To consolidate the lmv relating to Oaths and Affirmations. 

The Motion was ptit and agreed to. 

NORTH-WESTERN PROVINCES RENT BILL. 

The H onourable Mr. l NGI.lS moved for len,vc to introduce· a Bill to consolid:\te am\ nmcncl the bw 
relatin rr to R ent in the North--Westem Provinces. Almost ever ~ince Act X. ot' lRi>H became law, it had 
been e~ident that some of its provisions were uusuitablc to the tenures of Upper India, and propo:als for 
amendinrr the law had been for some time past under the consideration of the Local Go\'ernment. The 
Bill to c;'nsolidate and amend the ln.w rel:1ti11g' to la.nd revenue in the North-vVestcrn Provinces, which was 
now before the Cottucil, dealt with the same questions. Consequently, it was absolutely necessary that the 
two Bills should be considered together, so that their provisions might be brougbt into accordance with 
each other. When he introduced the Bill he would explain fully the changes proposed in the existing law. 

His H onour the LIJWTI>NAl•<T-Gov~;nNOR would only express his sati:f.'lctiou at the introduction of 
the Bill at this time. The experience he had had in the Select Committee on the uthe1· Bill of the 
honourable member, had thoroughly convinced him and other members of the Committee that it would 
be impossible to deal with one Bill without considering the oth(!l'. The explanations the houonrable 
member had <riven had shown thn.t the provisions of the two Bills were woven together. They involved 
the most eno1~nously important questions; they involved questions which were uot ouly applicable to tho 
North-Western Provinces, but also to other provinces of the empire. An<l therefore it would bo in every 
way desirable that they should l)e considered together, and that a. dcci~ion should not be precipitated. 

The HOilOUI'able M:r. ELLIS merely desired to say that he corroborated all that had fallen from His 
Honour the Lieuteuant-Govemor, both as to the desirability of considering this Bill in connection with 
the Bill relating to land revenue, and as to the importance of both Bills, and the necessity for not hurry­
ing them through the Council. 

The Motion wa,~ put and agreed to. 
The Council then adjourned to Tuesday, the 18th February 1873. 

WHITLEY STOKES, 

Secret:wy to the Government of India, Legislative D<:>partmeut. 

Galc!ttlct, the 11th Febn!CWY 1873. 


