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SUPPLEMENT 
TO THE 

BO"~f.B :A y GOVERNlVIENT OG A.ZETTE. 
~. . . . :.:: . - ~"' . 

SATURDAY, 19TH SEPTEMBER 1863. 

,'a· . 

: 
1' ; . 

·· ·The·following Extract from the Proceedings of the Council of the Governor 
of!;\mnl,)·ay, ass~ml)led· for the purpose of making Laws and Regulations umler the 
P,rovis~0,1S of t~e .Act of Parliament, 2<1 antl 25 Victoria, Chaptm· 67, is 
published for. the i11formation of all whom it may concern:--
e 1 · ~· ' ·. . 

-' . The Comicil met at Poona, on Saturday the 29th August 1863, at 3 P. ~1. ... 
PRESEN1':- ' 

::,;1 ,r • ' 
.;.. . ,. His Excellency Sir H. B. E. Fnmm, K.C. 13. , Governor of 13om bay, Presiding . 
• • 

1
, Hi;; Excellency Sir W. R. MANSFIEJ.D, K.O.I3., 
• ··' i< •• The Honorable Nlr. W. E. Fn.:mu, 

.. , · 'l'hc Honorable Mr . .T. D. lNVEJUimY, 
1· ' !'. , · The Honorable Mr. H. L. ANDERSON, 
~!1 ·· The Ilonorah!.c i\1 1·. R.usTo~l JI::E .l.HtsJ;TJEE .IEmiwnoY, 

The Honorable l\'h. iVL\DHownow VrrTUJ. Vna;uooRIWR, 
The Ilonorahle Mr. A. D. Roumnoo:-~, 
The llonorahlc Ivli-. JVI. H. f;coTr, -· 

, • '• f 

The Ho11orablc Mr. M. R., WESTllOPP. 

:\ .. 
1 

, .. 'fl,e .Couocil proceeded to considci' the "Orders of tlw Day. 

· The Honorable Mr. \V ESTROPP presented the Hl'fJOJ't of the Select Committee upon tlw 
13illto um~itd Act XXI. of 1848 (for avoiding Wager$) . 

. His Excellency Si.r WII.LIA)l MA NSFII>Lil observed that the Report of the Select Commit­
te~. could scarcely be considered at this meeting of the Council, as the provisions of H.ulc 25. 
of the . Standing Orders had not been complied with in reg:u·d to it. 'l'he Hepo1·t should have 
be1111 in the hands of the members three days before the Council met, but it had not been 
circulated mo.re than two days ago; 11nd for his part he had not had time to read through 
the. whole of it, · until the morning of the day on which they met. If the Report had been 
hefore ltim for a loiWCI' time, Ia~ would· have proposed an llmcudmeut to the motion for 
considpi·ing the. Rep~·r of, the Select Committe~. But, as it was, he had_~ot had the oppor­
tunity of ~ending to the Sccrctury a copy of Ius l1~lendmcnt, as waa requu·ed by the Rules. 
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. . d t would have been to 
The obiect he would have had in view m proposmg an amen me~ ' b d e unless 

J • I · · l f I 13'11 Tl · could not now e on • re-iutt:odtlCe a discussion on t I~ prmclp e o t l C 1 · • us. h' endment, and · 
the Council would alter its ordmary procedure, and permit h1m to move IS a~ f of it 
~0 aive the Mover of the Bill an opportunity of saying all that he had to s_ay ~n. avo~~ onl: 
He"(Sir ·william Mansfield) trusted the Council would a Jlo ,~ . him to do tlus, lf 

1f w~embels 
for the purpose of hem·ino· l1is Honorable and learned fn end. The Honora!:> e H . 
were aware ·that they would shortly lose the services of the Honorable Mr. Westro~ph C ow­
ever much thev might congratulate him on his elevation to the Bene~ of. the ~~g . onrt, 
still, they could not bu t regret the great loss the Council would sustam, m losmg ~~~ most 
valuable assistance and thouo·h the Honorable gentleman would no doubt make proVISIOn for 
the charn·e of his'Bin after "be had himself left the Council, still it was not to be expected 
that any ~ther Honorable member would be able to say so much in support of the·measur~, 
as would be said by him whose peculiar property it was. · It was well known that he (S1r 
W.~ lVIansfield) was opposed to the. Bill; and the course he a_dvocated was theref?re adv~rse 
to the policy he might adopt in his own interest. But the mterest of the Pubhc reqmr~d _ 
that all that could be said for the measure, should be said by those most compe~ent to say It, 
and for this reason he would ask permission of the Council to propose an amend~ent to the 
first Order of the Day. If this peQnission were !!ranted, an opportunity would be giVen to the 
Mover of agnin discussing the princi pie of the Bill. 

The PRESIDENT said that such an amendment as was contemplated by Sir Vv. Mansfield, 
could only be ri10ved when the Council was in Committee on the Bill itself, considering it 
Clause by Clause, and was not in form as a motion on considering the Report. 

The Honorable !VIr. W E!WI'ROPP asked for leave to make a few remarks in reply to His 
Excellency the Commander-in-Chie f, . and said t!Jat he felt much indebted to Sir William 
Mansfield , for his kind wish til give him an opportunity of discussing the principle of 
the Bill, and thought it probable t !Jat the President and Council would, as .the present was the 
last occasion in \rhich !Je would 'have an opportunity of addressing them, extend to him a 
similar indnlgence. Consistently with his statement, on the firs t reading of the Bill, that he had 
no desire to carry the Bill through the Council with undue haste, or to shun inquiry into the 
alle~ed necessity for it; it was his intention now to mo ve that the consideration of the Report 
be adjourned until the next meeting of Council. Having heard from· his Honorable friend 
Mr. Scott, that the Ilom bay Cl1amber of Commerce had the measure under their consideration, 
be thoug ht it most desirable tha t they shou ld have a suffic ient opportunity of canvassing its 
provisions, and that the Council shlluld be informed of the result of those deliberations. It 
would be highly useful to the Council to be informed of the \'iews of so important and in­
flu ential a bcdy . Those views might be commu nicated throu gh his Honorable friend Mr. Scott, 
he being a membe1· of the Chamber of Commerce, and they wo uld, of course, meet with tht! 
most attenti ve considera tion. Henceforward the Bill would ·be in the charge of his Honorable 
fril!ml Mr. Scott, who would, no doubt, treat it wit,h all the care and anxiety due to .an adopt­
ed child. He (Mr. Wcstropp) thoug·ht it a very healthy sig n that so much discussion had 
taken place outside this Council with re~ard to the Bill. Considerable diversity of opinion 
seemed to exist as to its merits. The more it was criticized, the better pleased, its author 
would be. He had no wish to force on the Leg·isla"ture or community a Bill, either erroneous 
~n principle, or faulty in detail, nor would he be above receiving a good suggestion for its 
1mprovell_len~, from any quarter whence it might come. He considered, ·however, that many 
of the obJections made to the measure were untenable in principle, and manv were founded on 
11. misapprehension as to its scope and effect, and as to the existing state or' the l<i\V, both here 
;~nd in Great Britain. For instance, an impression had gone abroad that a man who had no 
cotton actually in hand was makin<> a time-bargain,-tbat is to say, a waaerina agreement 
within the meaning of Act XXI. of.l848, if he contracted to deliver a certain a~ount 'of cot­
ton on a ceJ:tain tlate. This is not necessarily the case. If tbere were an intention · to deliver, 
the transactiOn was perfectly genuine. It is only when, at the time of mahing the cont1·act 
there is no intention of deliverino- the cotton but simply an arranaement to receive th~ 
d'fli "' ' , 1 erence between the contract price and the market ra te, or any other conventionally 
ascertained rate at the time of pretended delivery, that the transaction is a wa!!'Crina aaree­
ment witl~in Act XXI. of 1848, and assumes tl1c character of a bet on the p1~ce of c~tton 
~t a certam date. A mcrGhant making a &onu-fide contract to sell or deliver, may enforce 
1ts performance, or sue f01: damages for its breach, whether or not the party bound to deliver 
h~d the comn~odity in h}.s po~scssion ?t the time of making the contract. The present 
B1ll does _not Ill auy respect alter or affect that right of the vendor or purchaser. He (Mr. 
'\Vestrupp; _woultl hP.re refer to a passage in ~he 13th pnrngrar•h of the Report: "Your Com-
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"mittee have belen unable to discover that any instance has occurred in which the Courts have 
"held im agreement to have been one uy way or n-aminn- or w~n·erino·, in which such decision 

. I I '1'1 "' "' "' "' . . . "has been overturned or even .tmpeac tP.c. 1e burden of proving that a transaction IS an 
."agreement by way of gaming or wagering, lies on the part.y who alleges it .to be so, and 
'.'your Committee 9o not apprehend that the Courts will be henceforward less stric~ than they 
"have hitherto been, in requiri ng cleat· proof of such an allegation." A party defending 
himself under Act XXI. of 1848, o:t the presen t Bill, must raise a special issue, p~tting for­
ward the enactment on which he reli es, so that the plaintiff may not be taken by surprise 
at. the trial. 'He (Mr. vVestropp) knew some few cases in which there could be little ;<doubt 
that time-bargains had, even since the passing of Act XXL of 1848, been successfully sued 
on by the principals, the very full measure of proof which the Court requires that the trans­
actions were mere wagers being wanting. But he had never known, nor had he been able 
to discover any converse case in which a bonlt fide tran~action had been ruled to be a wager­
ing transaction. There was not, he believed, the slightest ground for alarm on the part 
of the mercantile community, that any such decisions would be made. In a case of doubt 
t.he Courts would be bound to support the validity of the contract., It had been said at the 
debate on the first reading by Sir ·wi lliam Mansfield, that the presen t Bill was opposed to 
the principles which guided modern legislation, but' surely there could not be any more signal 
\')rror t.han that statement. The repeal by the Sta t. 23 aml 24 Vic. c. 28 of Sir John 
Barnard's Act, (7 and 8 Geo. 2, c. 8,) and of the Act which rendered it perpetual, had been 
elsewhere cited as an instance of modern legislation contrary to tltc principle of this Bill, and 
it had been asserted that time-bargains instock were now recogn ized as valid by the law of Eng­
land. That was quite a mistake. Time-bargains in stock are, in common with all other wa­
ge)·ing ~greemen ts, still SLibject in Englaml to the 18th Section of the S tat. 8 and 9 Vic. c. 109, 
and ai·e therefore null and ·vo;d, and incapable of being enforced by suit. That statute was left 
untouched by the Stat. 23 and 24 Vic. c. 28. Sir John Damard's Act was moreover, of a 
character widely dift'creut from the present Di ll. That statu te imposed a penalty of £5{;0 upon 

<·.per5ons entering into contracts or 11greenicnt~ upon which any prem ium, or consideration in the 
nature of a premium, should be given or paiu for liberty to put upon, or t.o deliver any public 
or joint-stock , or other puLiic securities :whatsoever, or any part, share, or interest therein, and 
also all wagers and contracts in the natme of wagers, &'c ., and decl~red that all such contracts 
and -wagers, &c., sllqul~l be null aml void. The !1fth section of it c:onfound ecllegitimate trans­
·acti9ns with w11gering trans~ctions, and subjected to a penalty of £100 any person who 
voluntarily compounded by paying or receiving the diflereuce tor not delivering, transfer­
ring·, or assigning stock according to co1:1tract. The crowning injustice of that Act lay in ~ 
its 8th section, 11~ hich actually subjected persons contracting to sell stock, which they were 
not possessed of, or entitled to at the time of making the contract, to a penalty of £500, and 
further subjected ~he broker who negotiated t l)e contract to a fine of£ 100. So that although 

. the vendor might have fully intended to procure and deliver at the appointed time the stoc~, 
yet inasmuch as he was not po~sessed of ·or en titled to it, at the· time of making the contract, 
he ' yas liable to a fine of £500, and his broker to a fine of£ 100. · That statute also compelled 
any person to answer, upon oath, bi lls preferred against him in Chancery seeking a dis­
covery of offences against the statute, and it contained many other oppressive a:nd compli­
cated provi ,:ions. Amongst others it introduced that pest of socif:!ty, the common informer, 
wl~om it allowed to recover penalties from persons ofl'~ndin g against its provisions. ln advo­
cating the repea l of Sir J. Barnard's Act, the Solicitor General expre~sly said that tl1ere was 
no intention of intermeddling with the Statute 8 antl9 Vic. c. 109, sec. 1·8, or of rendering 
time-bargains in stock valid. The existence of the Statute 8 and 9 Vic. c. 109, sec. I~ 
enabled the Legislature of Engl:md to repeal the opp1·essivc and unjust Statute 7 and 8, 
Geo. 2, c. 8, (Sir .J. Barnard's Act, ) without: detriment to the public, and without encourage­
ment to the gambler in stock. Prom the 33rd year of the reign of Henry the Eighth, down 
to the present time, the efforts of tiJC 13ritish Leg-islature lwve been directed with assiduous 
care agaiust gambling am! gaming house:>. From time to time gum.bling, as might be expec­
ted, exhibited itself in different phases, sometimes in tlw form of furo, then as basset, after­
ward:; as roulette, lwzard, &;c. Each was suecessively put down by the Legislature ns the 
exigency arpse. When it was discovered that the arm of the hnv, as constituted by the Statute 

, 8 and 9 Vic. c 109, and the succeed ing st<•tutes, was not long or powerful enough to 1·each 
· and strike duwn gambling in the last phase which it assumed, namely, that of betting offices, 

Sir Alexander Cockburn, then Attorney-General, determined to rid Great Britain of that 
nuisance, introduced and carried the Statute ·lfi and I i Vic., c. I I 9, which at ouce luid the 
axe to the root of this evil. That Act commenced thus:-" 'Vhereus a kiud of gaming has 
"of -late sprung up tending to the injm·y and demomtizaliflll of improvident persons by the 
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"'opening of places called Betting l'Iouscs, or Offices," &c. That was the solemn and deli!m:a.t~ 
exjl'ression of the opinion_ the Lords and Commons of England of the character of ~am bl~~1 ?> ll.

1 

tl1e year I $53, and not either in the middle or dark ages as some of the opponents ot the P ese.n~ 
Bilf- wonld appear to suppose. The evil was extensive. and ll.opulm:- bt~t nevcrthel~ss Parh~-
ment 'did not fl)r one moment hesitate as to the propr1ety ot .cruslnng 1t. How. t~1en! cat~ 1,t 
bu. said with even the show of tmth; that the present measure is contrary to the S['ll'lt_ of recent 
l:.egislntio.n. No political economist either in 1853, or since, has condemned th~ .Aic~ ,Cor the 

'surJpres~ion of bettin"' ofl1ccs. It not only punished those who kept_ or •advcrt·1sed such es­
-tablishment s, wiLh h~wy penalties of fine and imprisonment, with or-without ha~·d 'labour, but 
its 5th Scctit~n, compelled the refund of any d ~:: posit on any bet received by· the keeper, mana~er, 
or a£sistant of a?y _such estublis.hment. The prir~cipl e, ther;f01:e, ~I' the 7th ami · ~~h . Sec~_1?n~ 
of the preseut 13Jili5 full y sauct10ned by that Secllon of the LP.t tmg Office Act., '~lnch ·the1e, as 
in the present Bill, is applied to the go-Let ween. A rcferC'nce to the en\l?tment.s nlr~ady _m en.­
tioned, and to the numerous Acts mentioned in the Report of the Comnllttcc ,.es pe~mlly 1r1-thb 
15th paragraph uf it., must sntisfy any rcasonaule person t.hnt the Britis!l Leg1slature ·has 
never Hiuchcd in its determination to keep down the vice ·of gamuling ·wit!l : a ~troilg hap r~ , 
nhrl t.hat the present Bill is in full nccordance with the current of- modern legJslatJonl ~s ·1t rs 
lin Enn land, so it. is in Prance. The French Code prohibits the maintenance of actwns to 
ehforc~ gamblinrr contracts, Tumino·, then, to India , we find that gambling ·is · <li scounte.~ 
imnced by other"'Acts besid es Acts XXI. of 18,18. Look a.t Sections 56 to GG?f the Pl:esi­
dency Towns Police Act (XIII. of 1856). These Sections deal very severely With gamhlmg. 
·Sectioq 6() indectl o·oes somewhat further than he (Nir. \Vcstropp'\ would feel inclined to go. 
·It au!lwl'ized a police officer to npprehcml without warrant any person fouud gambling wi th 
•cards, dice, counters, money, or other instruments of gnming in auy public street, place, or 
thoroughfare, or publicly fi ghting cocks, or present as a spectator of such cock-fi ghting, aml 
such person is declared lin.ule l.o a f-i uc of 20 Ruvees, or to imprison ment with or without hard 
1abour fo1· any term exceeding· one month, ami such instruments of g·aming and moizey 
'shall be forfeited. The 56th Section renders the keeper of a gaming· houRe liable to a-
fine ol :JOO Rupees, or to imprisonrn f'nt not exceedi ng th ree mouths. The same Section 
snbj~cts any person who ndvauccs or !'umishcs money fur the purpo:;e of gaming wi th persons 
frequenting mch house, &c., to similar venaltic,;. A person found playing in such a house 
is, uy the 57th Section, liable to a fine or Hnpees 200, or imprisonment fm· one month. lf he 
(l\Jr. Wcsf;mpp) had penned l1is Bill in the spirit of Act X llf. of 1856, he would have· fined 
and imprisoned sl!rofl> who euabled parties to enter in to time-bargains. It was certui1!ly 
rather hard tbaf' a party of' poor natives sitting down to a rubber of ,,· hist on the Bombay 
Esplanade, should render themselves liable to a fine or imprisonment, while rich shrofl5 might 
with ctimplete impuni ty set at defiance an Act of the Legislature, and injure the honest and 
fair-tmding mercantile community, and the manufacturers and consumers of cotton everywhere · 
by thci1· gigautic system of betting on the price of t!1at commodi ty . The inforrnat.iou receiv-
ed Ly the Committee, nnd the knowledge of the facts c·xpressr.d by seveml members of it, 
warranted him in making· that statement. The Report found that statement to be true, and 
left no question open, except \Yhd her the principle of Act XXI. of 1848, was correct. 'The 

·Report was so framed in order to give any member of the Committee who might disapprove of 
·Act XXI. of 1848, the opportunity of voting on that gronnd against the second remlin"' of 
the llill. Is auy 1-louorablc-member prepared to bring in a Bill to repeal Act XXI: of 18"48 ? 
Has that Act or the Stat.. 8 ami 9 Vic. , c.l09 ., sec. 18, on which it is fonnded, ever Leen 
condrpmed? He wh? is prepared to coudemn them or the J3ctt.ing Of:licc Act, must he :prc­
parel\1to ~l ema~1d then· r?peal, and the right_ of fre~ g<nnuling, and the great principle of non­
mtel·veutwn w1th g·amu.lmg-honses and ~cttmg-offices . He (Mr. \Ycsr.ropp) trusted that no 
mcm~e1· of that C~mmntcc would he found to adrocate such a course, contrary alike to l\ 
mo:oh t.y, good pohcy, a~"Jd to the whole course of British Legislation. For several years Act 
~XI. of I 84~ was etf: ct;•ve. No wholesale cvasiou of it lwei taken place uutil 1858. m· I 859. 
~he defect m Act _XX~. of I 848 became apparent in 1859, when the decision referred to 
m the Stut~ment of O~j ects_ and Reasons fur the pre5cnt Bill, in t.hc suit of Jora,'crmull 
Sewlall agamst ~yramJ ee Dadahhoy was m;lde, esta blishing the right of the shroft' to 
~ccovl'r mo!1ey paul, nne! br?ke_ragc and commitision in r('spect of time-bargains , entered 
mto b¥ hun 01~ behalf ol Ius constituent. Thenc:efort!t · the, evasion was wholesale, 

.and tune-bargams Lccame, through the instrumentality of the shrofl:s, more rife 
than evc.r. It \~ouh.l Lc no an5wm· to the present Bill to say, " Act XXI. of 1848 has ·be­
come ~ffete: let .lt remain so.'-' It is not effete; it still prevents principals from suinc:r each 
~bcr ou wagermg contmcts of nny description. To keep' it unamended on the §tatute 

ook would be to render the Courtsff Justice _the accomplices of_ the shroffs in the evasion 

.. 
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~f the Act, and to hold out a premium to the latter at the expense of their principals~ in 
iact, to say to the n~!ent.. th:tt he migl1t carry out, by the connivance of the law, a wagcrmg 
cout~·act, und to t~1 e prmc1pal that. he might not. The only manly, straightforward, and 
con~l!'teJ~t cour~e tor ~n opponent of the priuciplc. of the f"'C:>ent Uill, will be to advocate a 
repeal of ~\.ct XXI. of 1848; and ~1e ( i\'11-. Wcstropp) apprelwnderl that if any per:3on hud 
the tcmenty to propose a mt•asnre for the repeal of Act XXI. of 18·18, ot· of' the Stat. 8 antl 
9 \'ic. , c. lOCt, ~ee. 1. 8, :md the like Acts, he would find very few thinking- per.;;ons who, 
would concur With hun lll thus encolll'an·itw and Je.,nlisiJw rraruLlincr in all its branches. 
1, I . I o "' "' , "' o •or us part •e was cu~tcnt t? rely on th(l Report of the Selett Committee, and on the state-
nu::~Hs ot the :I udges ot.the H1gh Court, who had rightly laid the whole of . the mischiE·f oc­
casioned by tm1e-barga ms at the doo1· or the shroffs. The shrolf in fact . hckl the same rela­
tion to th e makers or time· bc)rgains, as is held by receivers of st;plm goods to thieves. If 
there were no receivers of stolen goods there would be few thieve;:, and if there were no 
sln·oft: ... there would be few makers of tim'i'-bargains. The persons who eno·n"C in· time­
bargains with the aid of ~hrolf.~ are of two classes·: fir~t. those who have no ~rc~lit of their 
owu, and req t!ire the g·uarautec of the shrofi' in th e bazaar; and, secondly. tht~se who, though 
possessed of aruple means and credit, arc ashamed to . let it be knp wn that they cnn-ao-e iu 
~uch disreputahlc tmnsactions. Neither of these parties would gamiJle in cotton or~1~nm, 
If there were no shroffs to give them credit, and to hide tlwm from shame. But in saying 
that llC hoped· his l3 ill, if passed, would put an end to such gambling, he must be understood 
as !;aying so sttiJ modo. .N o legislation could perhaps extiugnitih gambling. But the impos­
sibility of obtaining complete success is not a reason for abstaiuing from legi~lation in any 
case. Partial success, partial prevention, is all that can be attained in Inost cases. So long 
ns human uature is .what it is, so long will mmders and robberies be committed. But it is 
slill the dmy of the LE·g jslaturc to do what it can to put down such crimes, and so it is the 
du ty of the Leg·ishiture to repress, so fdr as it can, an immorality iJljlll·ious to comnninity. aud 
to the cntll'St' t~f l1·gilimate trade. With r CSJWCt. t'o the prese ut frame of the Dill, he (Mr. West­
I'OJi p) would rema rk that,. although he fully concurred in the rccomrneudC&tion of the Select 
Committee llmt the Uill should be passed wi thout any i!llportant alteration, yet he was not 
disposed to show uny superstition's or obstinate adherence to its details. Should a majority 
of the Council he or opinion that Section 1 was too wide in its scope, and that the 13ill should 
t.hrou ~ hont be confined to contracts collateral to wagering agreements on the pt·ice OL' value 
of cotton, opium, or other articles of merchandize. in the same mannl:'r a~ the 7th and Sth 
Sections ·of it are, that alteration migh t be easily made, and he wouh.l gladly assi.st his Honor­
able friend Mr. Scott in remodelling· the measure. But, for his part, he tJwught it safer to 
lc•n·e the l3ill as it was. 1 t would not affect any leg-itimate or bond fide t1·ansactions. There 
was a great deal of H indoo and other ingenuity in llomuay, and if the Bill were narrowed in 
its scope, or too strict a definition of a collar.e'ral contract were attempted, a way miglit be 
opene(t l(n· parties to el'ade its prol'isious, and those of Act XX I. of 1848, He would now 
put l1imself in order by moving that the further consideration of t\1e 13ill be deterred until 
the next meeting of the Council." 

His Exccllen.cy Sir Wn.uA~l MANSFIELD then said: "Sir,--1 desire to speak on this mo­
tion. I had intended to move an amcudment which should re-open the discussion on the prin­
ciple of the Bill, for the suppression of timc-hargaius bel'ore the Repmt of the Select Committee 
should be cousidered. The course pursued by my Honon\ blc fri end leads to the same purpose, 
he having; inform ed us that the Chamber of Commerce are conside1·iug the questions involved 
in the Uill, and t}lat this Council might therefore not thiHk it.ex pedicut to proceed t.o a decisive 
vot e, till we ~ hall be favoured with the (lpiuions of the CIIUmher or Commerce. Before co"!ing 
to tlie merits of the qm•stion, 1 must first invite the nttention of the Council to the pos.ition 
in which it stands. \Vhen the Bill was first introduced IJy n!'Y Honoraule umllearned fnend, 
the St;mding Orders were suspended to enable him to present it to the Conucil without the 
necessary notice. The remarks he then made were, owing to my previous waut of acquaint.ance 
with the suoject. entirely unintelligible to me, as I venture to think they were to some others . 
in this room. When I obtained a further knowledge of the suhjcct, 1 opposed the first reading 
of the Bill, because, amongst other reasons, it appeared to me that no facts had been laid before 
the Council which warranted us to proceed to legislate on the matter. I~ this opinion I was 
supported by my Hon~rable fi·ie?d Mr. Fr~re. I maintain that we should not Le st~rpriseu into 
le<rislation without bemg duly mformed, m a regular manner, on all the facts winch should 
le~d to such a course. My Honorable friend opposite, Mr. Anderson, who supported..the first 
readin"·· owned tlmt until he had heard ' the Honorable Mr. Westropp's first remarks, he had 
been i:;norant of the matter concerned. Conside::1ing the high official position of my Hononble 
friend~ this is a proof that the facts were not to b.e found on the sUl'face. He said that afterwards 
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. . . 1 ~ ·t of >roof on which "·e sho1ild 

he had made some inquiries; but surely _tlus IS not t 1l :0~1 c slandiurr Orders were again 
commit ourselves to lcgislatiou. Well, havmg got_ tht~tsl afi 

1 
.. 1 1~ men~ber who had charge 

~uspendecl, owing to the contemplated·early rem?vat 0 t Je _ ~n° 1 j\:10uo·h the Bill had not yet 
of the Bill to ano~her scene, ami the first readmg·wasya}~et\;e Council complained that they 
been translated . Thus, whereas some of the memuel::. 0 

1 ht"clt 1vas atracked by 
. I . I . f r <O the c a•s w ' ' . were called on to leo-ts ate wrt tOut m onna wn, • - f the Honorable lVIt-. 

the Bill-the shrofts "who had received such hard Jau~uag~ ro~ t de ·mel exchano·e · 
Westropp-t.hese men who perform_ the ~~ost i~lportnn~ _fu~~c:;~~s t~ecei~~rs ~f stol~n go~d~ ·. 
these men who are at the same t1me st1gmatisctl as ~111 ~ , • • cil is aware that in 
might complain tliat they were absol~tely taken _by ~urpn~e. .1 J~e ~:>~~~~tuted, th~ Secret,~ry 
his despatches and orders under wh1ch the Legislative Council IS c · f ll · h t 

I - I t mrd mrain•t me•t care u y, IS as y 
of State has warned us that the c ang~r we _1a ve 0 gt 'o' : 1 'r what can' be called 
Ieo-islation As yet we have had no facts latd before ns, not a titt e 0 f M C 1 f 
evidence . We have had the opinions of the Chief Justice, of Mr. Westropp, 0 ' r. fu~ 1• 0 

::)ir J A;nould of Mr. Mcllwraith of Mr.' Steel but of real evidence we have not _m_ one 
tittle.' The sh;offs l1ave beeu ll'eat~d to abuse an'd hard names; but :1e know that tl~IS ~s the 
lot of bankers a.nd tradesrqen of all degrees when tl~ey ply_ a lucr~ti~e tra~e, an? msist o!l 
their due~. May we not, therefore, · say, that to leg1slute Wlthont mform~tton, wtthout evi­
dence, and with opinions in the place of facts, is to render ourselves obnoxtot~s to the charge 

. of hasty legislation, against which we have ueen warn~d by the S~cretar~· o~ State .. l_n the 
iace of con~radiction 1 have always maintained thi1t a Select ·Comrmttee ol tillS C~nnr.t!Is .not 
iu a position to obtpin the information, when it is of suet~ a kind as th_at reqUire~! by the 
measure under consitleration. Yve are all of us men of busmess eugaged· In engrossmg occu­
pations. I appeal to all Honorable members presetit to bear me ~uti~ my 1:emarks, that w_e 
can spare but a very ~hort time in the twenty-four h?urs for L~gtslative busmess,_ and that It 
is a Yery serious matter when we have to attend to either meettugs of the Council or Select 
Committees. In s1JOrt, every such meeting · is .a matter of gTeat personal ~n~onveuience, 
simply owing to the manner in which our time is taken up. Now, l should ltke to know 
how a Select Committee of this Council, under such 'circumstuuces, could gain evideuce on such 
points as this Bill involves? How can it have time to summon witnesses in the first place, 
and then to examine, and sift, and collate, ~nd reduce the evidence in the second? It is 
evident that what is wanted for such a purpose, as· I have maintained before, is to have a 
Government Commission ·of Inquiry, which would have a paid Secretary with no other husiuess 
on his ha_nds. I do not say that a Select Committee has not the necessary authorit.v; it is 
not a question of authority, but a Select Committee has not the puwet· and tlte capacity. 
Officially, it has all the authority required to conduct the inquiry;· but I repeat that, 
}JI'actieally, it is without the power for the reasons I have given, and that, therefore, it 
cannot conduct ·such an inquiry to a satisfactory conclusion. l now proceed to consider 
the value of certain analogies which were used in the last debate by my Honorable ti·iend O')lposite 
(.Mr. Anderson) in argument against my views. Thus the Honorable gentleman defended the 
Bill on the ground that lotteries had beeu abolished as a matter of public morality. But I deny 
the correctness of the analogy. ~tteries were abolished iu Englund bec.ause, generally, they 
were State institutions for augmenting- the public revenue; it was held that it was a wrong 
thing to excite the people to gambling• for such a public purpose. In the time of Queen Anne 
private lotteries were voted to be a nuisance; put I am not aware that, of late years, or at the 
time that lotteries were abolished hy law, it could b"e said that private lotteries in anv manner 
entered into the habits of the English people. The exception of tl)at very dilettante affaii' the 
Art Union Institution, cannot certainly be quoted. It will be admitted that it is one thii;o· to 
det:t:rmine, ~vhether a '!leans _of filling the_ public . treasury is impropei·, and it is q~1ite 
another to mterfere w1th prJVate speculat1ou as Is proposed by tltis Bill. It is true 
that when_ public lotteri~s were abolished, . the opportunity m1s taken to include pri­
vate lotteries also; bt!t 1t was not ag·ainst private lotteries that the attion of the leo·is.­
lature was set in -motion. (Sir "'i¥illiam Mansfield here read an extract from the El':ciJ­
cl?pa:dia B,·itannica,. re~rding the history of British lotteries.) Mr. Anderson, then, 
Wlt~ a h~ppy audac1ty mstauced the case of prevention of prostitution, as an analogy 
wl~ch m•gh~ be 9uotcd, a!ld he gave the example of the abolished night-hous.es as 
bemg ~case m pomt. of the mterferen;:e of the J;.egishiture. · Really, unfortuu~te shr.~fts hac!_ 
l!omethmg to complam of; by on; Honorable membe~· they were bracketed with receivers of 
stolen ~o?ds, and bJ: another wt~h the own~rs of ntght-houses. But really and truly the 
analO!fY• 1f pursued, IS all on my s1de of the question. If the object is to protect the public 
morality, we should surely attack those who are o-uilty of"the vice instead of comiucr dow11 011 
h h db . "'' ' . " t osc w o are assume _to e accessones. But the II'Iie ·analogy seems to ·be ·of the Lock 
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I-~ospital, wi1_ich. is an institution to protect the immora'lit.y of those \vho actnally cause and 
Cleate. prost1tutwn. r~~owever, I do not wish to lay a·ny weight on argument from such 
analogtes; such ana~ogt~s drawn from different thing~ are always unsatisfactory. Let us 
proceed to the questwn Itself.. It' was admitted on a former occasion, uotn uy Mr. Westropp 
a~1d Mr. Scott, that the Bill could not escape the charg!'! of, to a certain extent, protectiug 
dtsh~nesty by releasi?g a man on certain grounds from discharging the obligation-s which l1e 
had mcurTetl I desire particularly to guard myself, and by no means to impute even by a 
shado~v, more strength t.o the admissions of my Honorable friends than they intended to convey; 
but sttll I conceive that what was admitted is such a blot on the Bill that it cannot pass. Sir 
.Joseph Arnauld gives a modified support to the Bill, but he declines to entertain that portion of 
i't to which l now refer.· 'l'hus'he says, "The man who enters into a gambling 'contract is, it is 
conceded, guilty of an immorality; but the man who after having entered into a gambling 
contract afterwards breaks . it, to a void loss, is g·uilty of a second immorality. The State 
ought not to permit the machinery of courts of justice to be employed in order 10 protect 
from the consequences of one immorality a litigant whose only 'locus stmzdi' is a second 
immorality." (Sir \Villiam Mansfie.lu then proceeded to attribute a like meaning to lVI1·. 
Couch, but was reminded by the Honorable Mr. Westropp tlrat.he•must have misapprehended 

, the clause alluded to in Mr. Couch's letter.) · If I tum back to .the Statement of Objects and 
Reasons accompanying· the first draft of the Bill,) find that Sit· Mat~ hew Sausse may, perhaps, 
even side with me when he indicates he contemplat,eclrecommending to the Legislature that 
a certificate should not be g-ranted to an insolvent for six months, if it should be cliscovcr~d 
that the insolvent had been a party to a time-bargain. Tire Honorable the Chief Justice seems 
here to have hit upon the right principle if it be necessary to legislate on this matter, as he 
would tbits render the principal responsible instead of the acce;;sory. I have asked moi'C 
than once for a definition of what is meant by collateral contract, but 1 have not as yet received 
an answei·. I have asked whether a collateral contract includes the repayment of advan_ces 
by a person who has borrowed money. When money is advanced t9 another· person, is the 
]Jarty who aclvance.s it debaJTecl from recovering it in any circumstances by the use made of 
it by tire other. party? It seems to me that when you once allow yourself to quest.ion the 
reason of a loan as an element to be considered iu the question of the .recovery of it, you 
place yourself in an unsatisfactory position, and are in danger uf making· a daring invasion 
on the rights of property. It is a most serious thing to make a precedent .for exonerating 
a man fi'Oil1 paying his ei)gagemeuts j if Commercial morality is touched it is impossible tO be 
answerable for the cons~querJ'ces, or·. if in any manner you inter·f~re .with tire principle of , 
originalr~sponsibility. The larger the transactions of the merchants, the mqre important are -
such consideration~ to them. 'l:he petty dealer may succl'ed in spit~ ·of a principle being 
violated, but not so the great merchant with his numberless customers and tra'flsact~ous. It 
is known that in the citse of horse-racing uo actiun will hold to protect. the winner~ of bets; 
but !'have asked, and without getti11g an answer, whether if . money, which had been lent, 
were squandered in bets and races, tire lender would be debarred f~om recovering it. My 
fbnorable friend opposite. on a late occasion, when touching the analogy of wagers on horse­
racing·: had s~·id tlrat tlwy m;re g·enerally settled by laws of honour. But in tl'lrth questions 
of horse-racing, which generally turn on facts such as the age of a horse, do frequently come 
into' courts of law, and ar,e sett.lecl there. Take, for instance, the very actions referred to by 
my Honorable friend which occurred in 1844, . with respect to the age . .of the horse Running 
Rein, if l recollect rightly. . . 

'(He1;e the Honorable Mr. ANDERSON stopped Sir William Mansfield, and intimated that 
l1e had alluded to wagers, whereas stakes were recovered at law). · 

In the course of tlri~ aro-ument it has often been alleged that prices are i.njuriously 
affected by the abuse of tirne~bargai_us. 1 must take leave to j?in i<sue or~ t~at assertion, it 
being entirely opposed to all tl1e notrons of the greatest e~ouom1sts both c.t thrs an~ t!1e last 
O'eneration. lt always happens tl1at when tiJe. attempt rs made to put on a restrrct.ton, we 
~re told that the absence of it affe~ts price~, and then all the banded strength of scientific 
-writers is demanded to overcome the prrjudice which has been thus caused. But, further, 
if prices are reaJ_Jy affected by the abuse of time-bargains, j~ i: necc;sary that b_he fact S~lOUhl, 
'be shown in evidence, and not merely be st:ttt:d as an opmwu. J.'he trut~ 1s, the prsce of 
'cotton depend;S ~n !ts v;.~hic in tiJe several. mark.ets: if . there is a dearth at Liverpool, o~ New 
York there is a 1·rse Ill ·ps·Jces at Bombay. If the d1stant markets have a glut, Bombay expersences 
a full' of price, and markets m•e not really aliected uy fictitious pretences of sales. 'Jher~ is, 
indeed, one restllt of. these time-baro-ains which I can easily understand being very disugree-. 
.t~ble;. it follow:; that the trouble of the great merrha~.t _is immensely increased by the gam-

I 

' 
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hlino- and puddling of 5,000 sti1nll speculators. But I should like to\tww what is the l.'usi· 
nt'ss"of merchants, and "hat is it that causes the sucrt•ss aud fortune of one, and the· rum of 
another? What i~ it but that 011e has the ability mtd the acumeu to deal with difficult :alcu-. 
lations and puzzling chanc~;~, wltile t.lte other is without . such qualities. 13ut l should ltke to 
kno1v what. a time-bargain is. Let us Htppo~e a great merchant borro~ring £400,000 to t<tli.P. 
up cvttou at 15 per ceut. He despatcltes his cotton to Liverpool in 'the belief ~hat when it 
anives t.he price will have risen to such an m'nount that he will not only pay'off th~ loa!1 
with its 15 per cent., but obtain a lni'ge profit be ide;;. In 'short he backs tirne. 'vi' hat IS 

this but a time-bargain on n great scale, which l take to be a Yery ordiuary operation hy 
which large fortunes are made. I clraw attention to this as showing t.he great tlif-ficulty of 
cliscrimiuating in these matter::;. ·where are you to draw your distinction!' If you are to 
legislate against bargains in one form, you will have a great difllculty in escaping the othm·. 
~ uow proceed to look at what has beeu called the evidence. ln the opinion of ' t.;; r . E:elly it '\ 
is mentioned that he had sent ont upwards of sixty notices l'u~ clients. What'is the mean-
ing of this? Do these notices affect the delivery of goods, or what? In short, what are these 
notices fur? 

r 

(Here the Honorable Mi·. \VgsmoPP explained the nature of these notices, saying-:­
The delivei·y meutioned in the.m is nominal. Such notices are of two sorts, on<' being from 
one shroff in the clmrncter of principal to another shrofF in the same character pretending to 
call for delivery of the goods, but really only sec·king to procure payruent of the difference 
hetween the betting· and the settling price. 'f!te other sort of notice is from a sln·o{f to his 
constituent seeking reim bnrscmcnt of mon('y paid for .him on account of losses in time· bar­
gains and commission and l.Jrokerage on these bargains.) 

' ' 

I would ask what. is tlte value of Mt·. Kelly's letter to an outsider? If we go on to Mr. 
Mcllwraith's letter ""~:! find him expre:;sing ve•·y trenchaut opinions; hut all that lie says is 
merely opinion, in which we are certninly uot bound to· agree. II c is so positive that he does 
not t.hink it necessary to cuter into lengthened a rguments . . Again, Mr. Steel complain3 
becnilse so many people engage in th ese bels or bargains. Thus he says that the Bill "is 
certainly calculated to interfere with the liberty of the gambler, but on the other hand it wiH 
only secure t.he libert.y of the merchant to trade at a iuarket price free from uudue influ­
ences." I should like to lu1ow what he means by undue influences. He might as well S<ty 
that the difficulties of wind and weather arc undue influences, or (illy othet· chance, without 
coi'ttending- with which commerce wuuld have no risks. In guch case l suppose we should 
ha1·c a commercial Utopia. El'ery man would be safe, and every one would !'<!a lise large 
fortunes,- in short, 'l imagine every one would be a merchant. · l3ut ag I have said before, a 
clewr man contends against influences of every sort; a stupid one cannot meet them. The 
former makes a fortune, the latter is ruined. That forms no ground for legislation. 'Vhy 
should the capitalist--the merchant-be protected more than others? In lo9king further down 
the documents 1 come to the 'agreement of the si.~ty sltroffs. I read it., bnt I fairly admit to 
my Honoi:able fi·iend tltat it is beyond ·me. If I look to tlte Bill in its amentled form, in cousi­
de!•ing the first Cluuse, ! ·accept my Honorable friend's declaration that, in the opinion of some 
of the gentlemen he hag consulted, it may g·o too fiu·, al~hough such is not his own opinion. 
We may, therefore, assume, that if we get into Committee, some changes would ha1•e to be 
mude in this Cluuse. I therefore, paRs it by without further remark. ·with respect to the 
second Clause, if the Bill had stopped there, although I do not think it is needed, there would 
have uec.n no occasiu,n for strong opposition. There is do doubt that the commission ami 
brokerag·e alluded to, come under the head of collateral cont.racts Stich as those objected to 
by the Judges. To the tl1ird Clause I have the strongest objection, as it seems to me to open 
the door widely to interference with property and the promotion of malicious suits, each of ·r 
which would depend on the definition of wagering or gaming. It also appears to me that this 
Clause will nut only affect opium aiHI cotton bargains, but every description of jobbinO' in . 
sto~k, or shares '~hich shall not ue mtu.lc,;or;I:ca•ly ~nuu~y,-in short, of ah~10st every tr~ns­
uctJon for what IS called "the account. I he fi.fth Clause seems to me !table to the same 
criticism. The sixth Clause declares that any ad \'ance made, Ot' sum "of money, &c.; entrust-
ed to any shroff, &c., to a hili~ the event of any agreement tor paying or wagering, · shall 
be recoverable by the deposttor, &c., whether such depositor be or be not the loser, &c." 
I must urge· again upon the Council that what is here stated is opposed to morality and 
the first P!·inciples of ju~tic~. It is impossible to dwell too strongly on this point, and that we 
must not mvade the pl'lllciple that every man. shall recover his due. \Vhat does Blackstone 

.say about this? ' "Such among others are the~e principles: that we should live honestly, 
."should hurt nobody, and should re~qer to every one his due; to which three gen~ral p1·ecepts 
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honesle uiv~re, 
altcrum non l01de~e, sunin cuiquc. t1·ibuC?·c." The seventh and eighth Clauses are of similar 
character to. the s1xtl~. They ahk~ tend to shield the dishonest man at the expense of the 
agent who acts by h1.s order- accordtng to the nat.ure of his lmsiness. I can only say that 
they appear to me .to place the shr_o~s absolutely at the mercy of di~honest and designing 
men. The l~tter w11l always have II m their power to allege that an atlvance was made fo1' 
wagering purpo~cs, and the onus of disproof will he thrown on the shroff or banker who bas • 
gi:rcn accomm~aation according to the custom of his house. It cann'ot be dispt;ted that, 
w1th the .e~cept1on of one o.r t\~o acts, the course proposetl to m to follow, is opposed to the 
whole spmt of modern le1pslat10~. I do not think that the Betting Houses Act, which was 
meant t.o meet very excep110nal Cll'CIIm!'tunces of the lowest class of population, can be quoted 

. as a senous precedent. But further I d<:ny that we ought to he bo•md by precedents in such 
a mat~er. We must look to what we consider right according to the first pl'incip\es o£ 
moral1ty, and we mu~t refuse to be. bouud by o~e or two precedents of an exceptional 
character .. But tl1ere IS another most Important pomt. · You must beware of an attempt to 
trammel and rest1·ict the people too much. They can never imp1·ovc in morals, and exercise 
a proper responsibility for themselves if they m·e bandaged and swt~thed in petty restl'ictions. 
A man must h•arn to appreciate the consequences of his own immoral acts, and by those 
consequences his improvement will be worked out. I consider that the Courts -of 'La" at 
Bombay, where the lessons of justice are read by Judges of the highest chari\Cter, and whose 
bar i~ led by lawyers of the highest honour nnd leaming·, afford the school where men can 
best learn to appreciate the consequences of thci•· act.ions, and where, therefore, the object of 
this Bill can be 'nttuined without fu1ther legi~lation. 

The Honomble Mr. W ESTROPP in reply. said that, knowing tl1at the President and many 
members of the Council had a pressing engagement elsewhere, he felt ·that at that late hour he 
must coutent himself by noticing as briefly :•s possil!lc the graver mistakes only into which His 
Excellency the Commander-in-Chief had fallen. Blfore adverting to them, he would, 
however, observe with rel~rence to what His Excellency had said as to hasty legislation, that 

. ./ the motion with which he (Mr. "Westropp) had crmclnded, ought to have protected him from 
tl1e suppo~ition that he de~ired the Cot\nci\ to proceed with tllis Bill without due delibern­
tion. l:)ir William Mansfield had stated that in suits brought unde1· Sections VU. and Vlll. 
of the Bill, the onus would be tlmnvn on the shrolf or the winner of proving tl1at the money 
sought to be recovered from the· shroff or the winner was not advanced in respect of wa·gering 
agreements. His Excellency, however, was quite in error in supposing that such would be 
the ease. Both with regard to those Sections and all the other Sections in the Bill, the onu& 
of proving any mlvance or payment to have been made· in respect of a wagering agreement, 
would be east upon the party who asFerted sucl1 to be the fact. If a shrofl' or qny other man 
wilfully udvanced his money for the fm'therance of purposes immoral, and even now, under 
the ban of Act XXI. of 18'48, it was but maudlin sympathy on the part of those who 
condoled with him on his inability to recover it. It would be difficult for any person, still 
rational, to furnish forth much compassion for a man compelled to refund money obtnined 
upon a betting transaction, forbidden l!y the existing law both here and in Grent Britain, 
beneficial to nobopy except the idle gambler, and uctrimen1al to many by its pernicious 
effect on the bona-fide market for merchandize. Cotton, which might fairly be deemed 
almost a necessary of life; ooght especially to be protected f1·om such illegitimate op~r­
ations. Sir William Mansfield had asked whether money lent to a gentleman, whtch 
the latter afterwards squandered in wagers on a horse-race, could be recovered l!y the lender 
n9hvithstanding the present Bill. , It certainly c~uld be reco\·ered by the lende~ if he did 
not lend it for that purpose. If, however, he lent 1t actually for that purpose, the first Clause 
of the Bill would prevrnt him from being able to recover it by suit. But inasmuch as His 
Excellency had put that question when he was d'ealing with the 7th and 8th Clauses of the 
Bill· he probably meant to ask whtother money paid in respect of' a lost wager on horse-race 
couid under those Sections be recovered from the winner by the loser, It most certainly 
could ~ot. Those Sections applied only to wagers or wagering agreements on the price or 
value of cotton, opium, or other articles of merchandize. So that if the loser of a wager on a 
horse-race thougl1t proper to pay the amount, that transaction could not be re-opened. His 
Excellency seemed to hold that the 7th and 8th Clauses of the Bill were framed to protect the 
dishonest man at the expense of the innocent agent. Here again His Excellency's logic was 
at fault. The intention of those Clauses was to deter the pgent--that is to say, the shroffs 
(who have with unbounded effrontery banded themselves together by a solemn leugue and 
cqyenant to set the Legh•l!lt~tre at defianc~, and to violate the law o~ the land)-f~om 
persisting in their illfgal, immoral and miscb1evous puruose. Those constituents who avatled 
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themselves of t.his Bill in order to compel shroffs 'to ·refund, might be: disreputable too. • · I.t 
was not,JtO\V.ever, f01· ·their sakes that those Clauses .h1:1d been· framed., but for the b~nefit of · 
tlte inc.lust~;ious ;md lionest trnder .aud the innocent ·m·anufacti.lr.errnrid' consumer. r ·Tl•.e ~asual ; 
protection givt·n to some disho.nest and .unsuccessful .gamble•·s;··wi•s; but a ·~len?er .ev.Jl •Inter­
mixed wil11 a great. good, namely, .the ·discourngement of this especially nn:ciu.evous r~hase of 
gambling. Leaving for the present • the shroffs, 'tho.~e.; g uileless aml. ·mcntonous chen.ts .of: 
His Excelleucy, ami tnruing to his .remarks on the 4th . Section ot the llill, that ft e~tnb!tshed ' 
a novel ancl clange•·ous precedent in enabling Courts of. , :r us.l ice 'to i·nqui-l'e .iuto t!Je, cons•tlera-.. • 
tioi1 of judgments, (:leeds, a.11d other securities, he · felt . bound to inform 'His .. Exct'!lency '.that 
there was nothing whatever' either nov.el' m: dangerous in such· a pow:er. Courts are e~tJtle.d · 
to., and do. constantly inquire into, .the co•isideration for which a 'deed. or, other. secu~·•ty "·ls· 
given, ~ml . if it appear on investigation that ,sucb a docuinent dms been given for any · Illegal, . 
or fratld'ulent purpose, OJ'. conlm bonos more,~, it .\vil.l be .set aside or t1'eated as .muU and void .• ; 
'Fake ·as an exutnple . the shocking instance of a deed .. of settlement , made in ·favour of a. ·female, · 
wit.lr a view to accom plish he•·: seduction, ·and •that the sedul!er g·ainiug: ,his objt•ct; : an.d subse~ · 
quently is vile t•nough to rnpudihte alike .both the 1:ictim. aud the settlement-::-;the l.a~v will : 
not .enforce it .in her favor.~ ·The reason of. this . is that · having , been ·given· ·in . considerati.on.; 
of future illicit cohabitation, 1 he,deed was confl·a· bonos mo1·es, and is t.hei·elore null and- void ; 
This is not St..'llute Law;, it is the Common Law of, England. Eren 'past cohabitation is .not 
such a considrration as 11:ill ·support a simple contract. .J.t will not, however, invali_date a . 
deed or document under seal. It would be a useless waste of f.ime at this late 'hour to mul- · 
tiply instances. in which Cuurts of equity and of law rigorously -iu vestigate the consideration · 
for which documents are given. Such powers are absolutely indispensable ; for· the adm'inis­
trat.ion of justice, and have been t•xercised with benefit to the public and without complaint 
in the ' case of. documents impeacluid .on ·th e groun'cf of fraud, undue : i,1iflu.ence

1 
immorality or 

illegalit.i In making that olJj,;ction Hi,; Excellency lnid :travelled iu to :i region that 1vas unknq'h ! 
to hin1: The Coupcil was ·further t6ld by him 'thaf !)lis Bill \vould hamper all exchano·e opera-" 
tions. . n this were the COJidltision to which· His. Exce'liCJicy 'had · HJ:rive~; iilthouglthe may . 
liave re;td the Bill, he most ·asMuredly il;id not 'un~l erSiood it. It liad 'nothiug ·wha tever to do; 
with · exchange ojJerations, or " lith any ;bontt~fidc 'tr~nsaelions 'for "the accot:tYi t." 'l;hose ·whi~h ' · 
a·re. not bo11li.-jir(e- thos~;· in simple ' imi 'gu~ge, which ':irk inbre ' 'ti me· b~rg~'ins-are alreac!}' 
void under Act XXL of 1848. · ·Again 'he '\vhs in"el'l'ol·' in 'snp.jJosing. that bettinO' offices hild. 
been th~. res?t:t i.n En~lan~ ·~f the po~•· _i.t' ~Jd .h ~m nle ~ .On'IJ:· . · Tli,ose . ~llices h,ad been .u s~~~ ·liy · 
persons of the !JJgher and m1ddle classes also; and the evll was cons1dered so,extens1ve, and 
the necessity f'!'' cl1eckiug· it s? m1gent, tllat .the Act ~~ ·s t~pp.re~s. , ~hern was. passe!! 'rapidly. · 
1t lwd worked well and met w1th the .genei·al support of Parlnnneut. 'Vlw will venture to 
affiml that the common gaming-house, 'wliich, fur centuries' before tl1e 'establishineu't of .t11e 
betting oflices had been declared. by Statute Law 'to· be· a nui'sahce a i1'd ' indic'ta ble as such 
was the special resort of' the poor and needJ' ? · It \v;i [(notoi·i ii~ sly 'tlie 'res.bJ:t of the r'ich , th~ · 
improvidcn~, aud. the idle of. 1~1l 'clu~ses.' .·Nex:t, ~s t~~ :S!~· ~vqli\(m lVIa.nsfi~Id ~s 'objection~ tha~ 
the Select Cumnnttec had not obtmned auy ev1dcnce wlucli would Jnst•fy .the Council in 
ame~1diug Act' X X I. of184?. he would only ~e!l tion that Act XXL . df ! 84~ ~was passe~ . oi~ 
p1'e7•sely the same sort of ev1de•?ce as t~1a.t on wluch t.h~ Select Comm1ttee ha~ relied ·in f•·am'ing · 
then· report, n?mel>'• the. exper•e.nce of Court~ of J ust1~e. · ~'he agreement s1~ned by the. six'ty : 
sluoff~ was of Itself. suHic1.ent ev.tde.nc~, established as 1ts real charac~er was .1.n . many cases i~ 
the H•gh Court, VIZ: the treaty ol · s1xty shroffs for the maintenqnce and encburao·ement of 
gambling on the price of cotton. 'l'huse decisions stand in full force ani.! uni.t~peached .' 
Not a single shrofi' now ventures to cohtencl in Court that its cl1aracter was othenvise . ... His' 
Excellency, howeve1·, had said that the document was b.eyond his compl'(·hension. .No doubt'' 
it was in_tended to be so. That document h~tl br.en J1u•·]:JOsely pre1jared . so as not to dis.!=· 
close its true characte1· further ~han could · be avoided . . ' The obje·ct of' the,' six tv · 'shroff 
wh? had signed it, was . to throw s~~nd iuto the eyes· of the ,Coun, am~ to ttJalie t~e Jml·ge:s 
behevc that I he transactwns to. w)11ch the document ref~1Ted~ were of ge.nuil)~ . charhctet', 
?nd c~ute.mplated the actual dehvery of cotton. , It was ~ot _unttl afte•: · ?m·_eful a•id ' searcqing 
mvest1gat10n thut the t1:ue oharacter ·of the agreement .had been · diScovered: ' Agairl, 'His 
Excellency,· with a stran·ge . coufusion of thought and langi.1age, had said · that what' tlic··com­
mittee had supplied to the Council were only opinions-not facts. 13ut he (Mr. Westropp) 
would _say, th~t wl~at q~e Judges of the High Couit ~ertifie4 under t~eir haJJ.ds·, a ·s )ia'ving 
been p~oved Ill su1ts tr1ed by them, was as good eVIdence, · nay, far ' bette•· thati .,coirld be ' 
·procure~ by Ji.S~Iect Committee. or Goyerument commission' from other quarters, · an'd was :1iot 
a matter o! optmon, but was entitled to be regarded as conclusive as.'to any facts' within thei'r 
~og;nizance, as the ~udges _w.ould cert~~ly hold any .state!ne.nt m~de by His Excelle.n:~.y.' ~ the 
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Commander in Chief in regard to facts connected with military matters, of which his Excel­
lency had personal knowledge. The facts of which the Judges spoke, were elicited on oatli 
from witnesses, examined and cross-examined in a manner not attainable by any Government 
Commission, where the stim~lus of litig.ation would not be present. As the statements of 
Sir J. Arnould and Mr. J~st1ce Couch stood high in the Cour.ts of Law, so did t4ose of Mr. 
M cllwraith and Mr. Steel m· the Courts of Commerce. Mr. Kelly had been requested by him 
(Mr. Westrof.lp) to state how many notices in respect of time-bargains he had sent out at one 
of the periods of .nominal. delivery (settling days) mentioned in the agreement of the sixty 
shroffs. He rephed that m two or three days he m\lst have sent out at least 350 notices. 
He (.Mr. vVestropp) had seen many such notices in Uourt.. They often, as a pretence, 
deman<! del!very, but really are mere stimulants to P?Y the dlfl'erence. Others again 
demand re1mbursemeut to the shroffs for moneys paul, or pretended to be paid, by 
them, on account of their constituents in respect of their wagering contracts. Mr. 
Kelly had then to deal with 350 recusants. He was .lmly one solicitor amongst many 
similarly employed. Then, again, how many men must have paid without the gentle 
impulse ol an attomey's letter '! These considerations suffice to show, if it were neces­
sary to prove that which is a matter of public notoriety, how wide-spread is the system of 
gambling in time-bargains nominally on the price of merchandize. It was too late 
for him to notice-with one exception however~ the remaining arguments of Sir William Mans­
fi eld ; but he had no doubt that l1is Honorable friends, Mr. Scott and Mr. Anderson, would 
effectually dispose of those passages in his speech especially pointed towards them, whenever 
they next had an opportunity of dis~ussing the Bill and the Report upon it. He would, however 
say that although many other causes also tended . to raise the price of cotton, and amongst 
these, the American wm· in particular, yet there could not be any doubt that the fictitious 
demand for cotton, added to the real demand, both being enormous in amount, had a general 
tendency to force the p1·ice upwards. The last mistake of Sir William Mansfield which he 
(Mr. W <Stropp) would notice 11 as his extraordinary supposition that the Chief Justice sided in 
opinion with His Excellency. No clonbt the Chief Justice was anxious to have the means of 
punishing the reckless principal by a future proviso in the Insolvent Act. . But if Sir William 
Mansfield had read the extract from the Chief Justice's judg·ment, given in the Statement of 
Objects and Reasons for the Bill, he woultl have seen that the Chief Justice regarded the 
shrofl's as the authors and fosterers of the evil, and, the1·el'ore, as the chief delinquents. 

The question was then put that the first Order of the Day be postponed. 

Ow·ricd. 

The President adjourned the Council 'to Saturday the 12th ·September, at 3 t>. M. 

By order of His Excellency tlte Govemor in Couitcil. 

H. BIRDWOOD, 

Under-Secretary to Government. 

·Poona, 17th September 1863. 


