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B 0 l\1: BAY· G 0 V E I~ N l\fE NT G A .Z E'".fT E . 
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. . 
SATURDAY, 18TH JULY 1863. 

PROCE~DitdGS OF THE LEGISLATin DEPARTMENT, BOMBAY. 

The fol_l•nYing Extract from the Proceedings of the Council of the Governor of 
.Bombay, assembled for the purpose of maldng Laws and Regu\ations under the 
Provisions of the Act of Parliament, 24 and 25 Victoria, Chapter 67, is publish­
ed for the information of all whom it may concern:-

The Council met at Poona, on Wednesday, the 15th July 1863. 

PRESBN1':-

· · His Excellency Sir H. B. E. FnEnE, K.C.B., Governor of Bombay, Presiding. 
His Excellency Sir W. H. lVIANSFJELD, K.C.B., 
The Honoraule Mr. W. E. FnEnE, 
The Honorable Mr . .J. D. lNVERARITY, 
The Honorable 'Mr. H. L. ANDERSON, 
The Honorable Mr. RusTOMJEE .fA.MsETmE JEJEEDHOY, 
The Honorable Mr. MADHOWROIV Vri"ruL VINcuoonKun, 
The Honorable Mr. J UGONNATil su;KERSETT, 
The Honorable Mr. PnmrADHAI HEMADJIAI, 
The Honorable Mr. A. D. Ron&RTSOI'I, 
The Hon.orable Mr. M. H. Scon. 

. The CumF SECRETARY administered the usual declaration or office to Mr. H. M. 
Bmnwoon, appointed Under-Secretary to Government. 

'J;he CHIEF SEcRETARY also administered the usual declaration of office and the oath of 
allegiance to Her Majesty the Queen to Mr. M. R. W'EsTROI'P, appointed an additional 
Member of the Council of the 'Governor of Bombay for the purpose of making Laws and 
Regulations. 

The Honorable Mr. WESTROPP then took his seat. 
PROCEEDINGS--118 



4Q6 

The PnESIDP.NT informed the ' Council that the I ist of Bills which were set down for dis-. 
cussion during their present sittings was not a long one, ·but it comprised some measures of 
very great import~nce. 

The Bill for re.,.ulating proceedings in cases of lnsoh•ency was a measure of the"grcatest 
importance, and wo~ld, he hoped, prove a very ,valu t~ble audition to the Statute H-ook. 

[t would require c:_~rcful consideration to, determine how far it was within the powers of 
this Council to pass the measure as it stood, or whethe1' it would be requisite to invoke the 
authority of the 0ouncil of the Governor General. But in eithet· case it would be desirable 
to put the measure into as perfect a shape as possible with reference to the requirements of 
this ]?residency. ~;} 

t 

l-Ie hoped also that Government would be able to lay before the Council a l3ill to give 
)ecral eflect t.o the J11'ovisions of the Revenue Survey Rules, and to define the rights and 
lil~hilities of all parties counected with the land which had ueen suuject to the Survey and 
Assessment. This was a measure which it was the wish of the late lamented Mr. Goldsmid and 
:Mojor Wingate, who organized the Survey, to have passt'd, as · soolJ as practical P-xperience 
had shown that the Survey Rules were calculated to effect the obJects aimed at. The 
Council '!Vas aware that those objects had been more 1han fulfilled, and that the Survey hag. 
been productive of t.he best results to every intet;cst affected by it. To it, he (the President) 
believed, might f~ly be attl"ibuted much of the present prosperity and contentment of the 
agricultural classes in every part of the"Presideucy into wbich the Survey rates had been 
introdut:ed, and it ~vas most desirable to give that legal. validity and secmity to the measme 
which, owing to a variety of causes, had been so long postponed. · 

But where so many interests were affected, it was most tlesirable that all parties 
concerned should have the fullest notice of the details of the measure, and ample opportunity 
for discussing thein, and therefore, though he (the President) hoped th( me~sure would be 
very sl~?rtly .laid befo,re th~ Council, its final passing would probably be defcned till the 
€ounct~ met m Bombay. 

'Fhe principal other m\asmes whi!!h were in ~~tate to be laid before the Council we1:e :-

1. A Bill for the periodicarSttrvey of Steam Vessels. 

2. A Bill to repeal the !1egulation whjch makPs it necessary that a Sub-Collector 
should. also be ex-officio Joint Magistrate of the District. 

. Tlu:ore were~ fe~v _othet•rr_teasnres of. n~inor importance which might l)robably be laid 
b.~fore the €JouncJI durmg the1r present !nttmg. But they were not a-t present iu a shape 
which rendered their early suumis~ion to the Council_ a matter of certainty,. · 

'Besides the Bills there is one more sn bject of ci:msid~>nible importance, which will en~ao·e 
the attention of the Council, and that i~, the revision of the Stand in"' Rules lor the t.ransa~ti~n 
of business in the €Jouncil. • It is the desi.re _of Her Majesty's S-ecretary of State that these 
Rules shoulu 11s fa1· liS prnctlcab"'lc be assJmJ!ated thmughout the three Presidencies. This 
has ].Jeen doi1e by the Madras and !Jenga!Couucils, and it is desirable that the subject should 
now .engage the attention of this ~ouncil. 

The Council then proceeded to consider the Orders of the Day . 

. 'l'~1e 1-IonOt'abi~ Mr. 1N7VEilAD~TY moved the first read!ng- ol' the Bil!' to jJrovide for the 
~todtcal Survey of Steam'\ e!jsels.m. the l'orts. Harbour;; , Hn•t·rs oi· Waters of tlie Presidency 
Of Boml..ay .. I~ cluing ·so, the Ilonoraltle gcntltrnar~ s_aid: "1The qn,sti~u ;lf a law of more 
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. "The Bomhay Chamber of Commerce anu other authorities who have been consulted, 
cons1tler th_at. a measure such as that now proposed is in the highest de~ree desirable, and 
that the B1li 1s well calculated to c;ffect the .object in view. The principle of the Bill bas 
1Jecn ~\ready affirmed ~n the other ~Hie of Intlia by the passing of the Beng .. l "Act V. of 1862, 
of w~uc~ the !~resen t Bill may be smd to be a transcript; as it meets the want now felt in this 
PresJden.cy ~~ some guaran~ee· tp thr. public lor the seaworthiness and efficiency of Steamers 
frequent1~g~ 1ts Po'/~ and ~liver;, I beg to mol'e that t.his Bill to provide for ihe Periodical 
Survey ot :Steam 1 ~sss:l~ m the Ports, Harbonrs, Rivers and Watcrd uf the Presidency of 
13o<nbay, be read a first tJ~•e." . . 

The question was then put that· the Bill be read a first time. 

Can·icd. 

The Htmo,:aule Mr. INvr::nAIIITY then moved that the Bill he referred ~o a Select Com· 
mittee consisting of 

The Honorable i\.lr. RcoTT, 
The Hono'raule Mr. HommTSON, 
And the MovJm . 

. Canicd. 

?'lie Honorable Mr. FnF.nE noticed that in th02 Statement of Ohjccts and R~nsons, no 
1irovision was made for the translation of the Bill into Canarcse. He thoug-ht that· it was 
advisable that the Bill should uc translated into Canaresc. 

The Honorable lVII'. INVE RAR!TY concurred in this Sll(!'"'estion. 
• 0 

The IIonorahle Mr. RonF.RTSON said that he did not see the necessity for translating the 
Bill into Canarese as any cases arisin~ out of the Act would he tried in Bombay. He 
though t that the translation of the Bill into Canarcse would only delay its inti'Oduction ; he 
did not, however, wish to divide the Council, hut would give his assent .to the Honorable 
Mr. Frere's proposal. 

It. was thf.n a(!;rerd that the words" Sindhce and Cnnarese'~ should be substituted for 
the wohls" and Sintlhee'' in the Statement of Ohjccrs-anti Reasons. ' 

The Houorahlc Mr. \Vr.:sTROPP then aske(l for leave to introduce a Bill to amend Act 
XXI. uf I 848. The Honorable g~ntleman said: "That Act XXI. of 1848 declared wagers and 
wagering contracts to be null and void, and prohibited the maintenance of any action or suit 
upon them in uny Court of Justice. So f(u·, dwrefore, as regarded the principals in such 
transaction. , neillwr of them can maintain a,.ainst the other any action upon the wager or 
contract; of that dcscriptiOJI. Nevcrthelc~s "the o!.jcct CJf the Legislature, uamoly, the 
prevention of tllc system of gamhling wl.idt pervaded and still pervades ut least West­
em ·India, has been w].Jolly frustrated. Time lmrg;, ins as to the prices of ' Opium. 
and Cotton nrc made to an cnormoiHl extent in P••mhay and its provinces, and 
lmve a very injurious effect on the real markets for Opium and Cotton and especially 'on the 
latter. . He (M r. \V estropp) believed that his llonorul>lc friend IVh:. Sc<>lt would support 
him in that !'tatemE>nt. ' Act XXI. of 1848 had heen ~ystematically evaded !)y means ufa , 
combiuatiou amougst Shrofl$. Had the Act declarl'd wagers OJ' wagering contracts t.o be 
illegal, all collateral coutracts founded upon such tr:1u.•actions would be taiutet! uy the illega­
lity of the original contract aiiCI could WJt ue cuforccd uy suit. The infliction of a penalty 
on the phrric., to wagers o1· ;·;ngering contracts would have uccn crplivalent to a dcclarntiou 
of· their illegality, Iu the. absence of an,v such implied or of any express declaration of 
ille,ality, the S!lfJremc Court. ami the High Court, fulluwing like decisions made in England 
up~1 au analogous English Statute; had been reluctanrly compclted to enforce contracts, 
cnllatcral to wagers :md wagering contracts. Timr-hargains on the price$ of Opium 11nd 
C11tt.ou, where uo delil'ery of the commodity it>t·lf is couternplatcu, arc wagering contracts. 
By the prest'nt system, pursued in the Bazar~. time-bargains arc effected through slll'offs, who . 
charge brokernge an'd cornmis;.ion f<Jr permitting the employment uf their names as those of· 
the principals in the contracts, their constituents the rfnl wagere•·s remaining often wholly un­
known to each other. The shroff of the winner pays, to the shroff o~ the loser the differe~ce 
between the wagering price ~~d the real or couvcntiona~ mar!t<:"t •pr1ce of the ~uy ?u winch 
the wager is to ue decided. l he shroffs generally keep fatth wtth each other. fhe mstauces 
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• to the contrary are 11are, and a shrotf, who in his tirne-bar·gains is a defaulter, s~r.tfers ~ ~Pf~ies 
of excommunication inasmuch as his bretltren not only cease to effect ti!lle-bargams Wit 1 nm, 
but decline to cash l;is hoondies, or lmve any other monetary dealings wit!J him. Hence£ tlle 
or.igina~ wag-er. is !\"enerall.y carried out .. The shroff' of the loser having·paid tl~e amount 0 t ~~ 
loss, brm"s an ac~ron agamst the loser, 1f he rio not voluntary pay, to recover the mor1ey pare 
on his bel7ulf, and the brokemg-~. and commission, that' is to :;ay, the shrotT sues tire loser not 
on the wa.,.erinO' contracts, (it havino· been fulfilled when the amount of the loss had been 

., " "' 'd d paid to the shroff of the winner) hut on collateral contJ;acts in respect _of the money pn1 ar_r 
the trouble and risk in entering into the original contract. In any event the s1Hofi .recovers 
a verdict for the brakerage and the commission, and if the loser, before the amount of the loss 
has been actually paid, have not prohibited his shrofl' from actually making that paym~nt, 
the latter will also recover a verdict for that amount. The proposed Bill will not go so far ~. :. 
as to annex a penalttr to 1\'HO'er·s or wao·erino- contracts Such leo·islation mi!!·ht seem of too · ·' o · o o • ...., ~ 
]Iarsh a cl1aractrr. 'l'lle Bill. therefore, will no~ probHbly have the effect of completely pre-
venting time-bargains, yet as it will prohibit the maintenance, by any shrotf, broker, agent or 
otlrel' person, of actions ~1 contracts coiiHteral to such transactions, he (Mr. vVestropp) 
trusted it would greatly discourage tilne-bargains, of which at present shroffs are, undoubt­
edly, the main upholders." 

'fhe PnEsmr;NTsaid that under Rule 13, no Member could move for leave to bring in a Bill 
without gjving tiP''le days' previous notice of the title· and subject to the Secretary. No such 

.notice had, he believed, been given in th~, present ir:stance. But considering· the i~po~'tance 
of the measure proposed by the Honorable Nlember, he (the President) had no obJectiOn to 
suspend the Standing Order. · 

Rule 13 was then suspended and the question was put that leave be given to - the 
Honora hie Mr. Wcstropp to introduce a '13ill to amend Act XXI. of 1848. 

Ca1·ricrl. 

The Honorable Mr. W llSTROPP then asked whether the proposed Insolvent Debtors Act 
for the Mofussil would contain . any enactment declaring that the sons or grandsons of a 
Hindoo should be liable in respect of his d('bts to ,the extent only of such property of their · 
parent as miglit come to their· ]Jands. In the Mofussil of this Presidency, the sons and 
grandsous of a Hindoo are still by the Hindoo Law liable to pay the debts of their deceased 
~nc:s.tor, although he may not have left any assets available for the purpose. This legal 
lmb1hty was originally founded upon reliO'ious reasons. The injustice of it had, however, 
for a long time past been recognized l~y Hindoos themselves, and the time had come 
for relieving them from it. In the Supreme Court or in the Hio·h Court, at its original 
side, the heir· of a Hindoo is permitted to plead to an action for <>the debt of his ancestor ' 
that_ he (the l1eir) has not received any property of his ancestor· available for: the ·payment , 
of Ins debts. So an administrator or executor may plead plene· ·administmvil. Such pleas 
form a good defence in Bombay, and there is no valid reason why the Law in the Ivlofussil 
shoul~ not be the same. If there wer~ no provision in the Insolvent Debtors Bill to alter 
the Hrndoo J;a~v as administered iu· the Mofussil on this subject, he (Mr. Westropp) would 
ask for permission to bring in a Bill for that purpose. ' . 

The Honorable Mr. FRERE said- that the 1nvolvency Bill was in his hands, and . that it 
cont~i?ed provisions for amending certain points in the Law of Debtor and Creditor. 1'hese 
provJsJOns, lwwever, could be more conveniently discussed when the Bill was before the 
Council. 1"\ 

The PnESIDEN'l' then adjo~trned the Council to Wednesday the 22m! instant, at 3 P. M. 

By order of liis Excellency tlte Gov;rnor in Council,. 
I l 

H. M. BIHDWOOD, 

Officiating Under-Secretary to Government • 

• 


