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SUPPLEMENT 
TO THE 

BOlVIBA Y GOVERNMENT GAZETTE. 

WEDNESDAY, 6Tn AUGUST 1862. 

PROCEEDINGS OF THE LEGISLATIVE DEPARTMENT, BOMBAY. 

THE following Extract from the Proceedings of the Couricil of the Govemor-· 
of Bombay, assembled for the purpose of making Laws and Regulations under 
the provisions of the Act of Parliament 24 and 25 Victoria, Chapter 67, is pub­
l~shed for the information of all whom it may concern :-

The Council1b.et ~t Poona on Wednesday the 30th July 18~2. 

PRESENT:-

His Excellency Sir H. B. E. FRERE, K.Q.B., the Governor of Bombay, presiding: 

·- · His Excellency Sir W. R. MANSFIELD, K.C.B. 
THE HoNORABLE MR. FRERE. 
THE HoNORABLE MR. lNVERARITY. 
THE HoNORABLE THE AnvocATE GENERAL. 
THE HoNORABLE MR. TmsTRA:M. 
THE HoNORABLE MR. RusTOMJEB J. JE&JEEBHOY. 
THE HoNORABLE Mn. MADHOWROW VriTUL VINCHOORKUR. · 

~( THE HoNORABLE MR. JuoooNATH SuNKERSETT. 
~ THE HoNORABLE MR. RoBERTSoN. · 

THE HoNORABLE Mn. ScoTT, and 
. THE DEPUTY SECRETARY. 

His Excellency the P!IESIDENT said the first subject for consideration was the Report of 
the Select Committee on a Bill to amend Section 45, Clause 1, of Regulation XIII. of 1827. 

Mr. FRERE said the Report had been for some time before the Council, and he moved the 
Bill as amended by the Select Committee be ~·ead a second time. 

Sir W. MANSFIELD, in moving the amendment of which he had given notice, said he had 
been led to consider the report of the Select Committee, and he thought there had been an 
omission in the Draft. 
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In this country when a British subject :was guilty ?f au offence. he could not b.e tr~ed 
except by English Law, and should not therefore be subject to penalties by Local LegislatiOn 
which may be contrary to that Law. He called attention to the reasons g1ven by the Sudder 
Judges, and l1e thought the Act defective as being wanting in injunction or warning, an~ as 
being permissive only when it sho.uld be imperative. Whatever · might be the precautJ.ons 
taken under the Regulations for the securing of Native Prisoners, that does not affect the Im­
munities of the British-oorn Convict as by Law secured to him in his own Country. 

He believed that no discretion ought to be given to executive officers. His own experi­
ence :was against it. In behalf of the unfortunate class of subjects, who looked to him for 
protection, he moved the insertion of the Clause of wl1ich he had given notice. 

II. " Provided ahvavs t11at British-born Subjects sentenced to hard labour or to rigorous 
imprisonment or to penal servitude shall not be secured with fetters, excepting 
when it may be urgently necessary so to secure them fot· the discipline of the 
Jail or the prevention of violent or dangerous behaviour." · 

Mr. JuaaoNATH SuNKERSETT said that he thought that the Bill should not be confined to 
British-born subjects, and he proposed by way of. amendment that the word " Prisoners " 
should be inserted instead of " British-born subjects. " · ., 

Mr. RonERTSON said he thougl1t much depended on the way in which prison labour was 
carried on. He would rather see the amendment as it originally stood. 

Mr. Ru;TOAIJEE J. JEEJEEnHOY said he was in favour of Mr. Juggonath Sunkersett's 
amendment. 

Mr. FRERE remarked that he differed from His Excellency the Commander-in-Chief. It 
was very desi1·able that Englishmen should retain the· liberty they posse:;s iu England, in all 
!l:nts of the world in which circumstances. :would permit it, qut we must bear in mind. that 
the Gaols in this Country are very different from those in Eng·land where with closed doors 
and windows men may be left in security, but were the doors and windows so closed in this 
Country, the English Pris.oners 1\~ould be s~ified. Some further security is therefore required 
in the open Gaols in this Country, and hence the necessity· that . all prisoners convicted of 
serious oflences, European as well as Native, should be confined in fetters. 

His Excellency Sir W. Mansfield's amendment would meet the case suggested by the 
Honorable Mr. Robertson, as it allows of Europeans being fettered when urgently necessary, 
and the necessity would 'be most urg·ent when prisoners were working in a dense jungle. But. 
he (Mr~ Frere) could not see that the amendment proposed gave any security .against the 
abuse of the discretion with ·which the Session Judge is invested in this Country in the 
control and management of the Gaol. · The JudO'e here has control of the Gaol, and acts . the 
part of visiting Justice in England. There you lmve a visiting Justice lvithin call and the 
Gaoler's power!! are circumscribed, here you have no visiting· Justice but the Judge who is 
furthe1· -responsible for the Prisoner's safe custody, and we must trust to his discretion in the 
management of the Gaol as we would were he the visiting Justice in EnO']and. The Draft as 
drawn out by the Judges of the Snd~er Fonjdaree Adawlut was confined to Europeans, but 
the Select Committee to whom it was referred thought that all persons should be exempted 
from fetters at the discretion of the Session Judge, and he would ,not limit the exercise of that 
discretion in the case of Europeans any further 'than in the case of other P.risoners. He 
therefore opposed the amendment. · 

The AovocAm GENERAL 'yas .in favour of the Bill as it originally stood without the 
amendment.. It appeared t? l11.m. mucl~ ~ette.r that th~ .Judge should have general discretion. 
He t4ought rt would be an mvrd10us d1stmct10n to smg·le out the- British-born subjects as 
contradi~tinguished from the other subjects of Her Majesty. 

His Excellency Sir W. MANSFIELD in reply said we 'vere not justified in inflictina 011 
English subject.s in India pm~is~ments ~ro~ which they were exempt in England. "' 

.The point which had been noticed by Mr. Juggonath Sunkersett had occurred perhap; · 
.quite as strongly to himself when considering his proposed amendment. 
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The PRESIDENT put the question whether. Mr. J uggonath Sunkersett's amendment should 
stand part of the Bil_l: . 

The Amendment was negatived. 

' 
The PRESIDENT then put the question whether the Clause proposed by Sir W. Mansfield 

should stand part of the Bill. 
· The Council then divided : 

Ayes. 

The Hono~rable Mr. ScoTT, 
-The Honourable Mr. TmsTRA3I. 
The Honourable Mr. lNVERARITY. 
His Excellency Sir W. R. MANSFIELD. 

. The Honourable Mr. RoBERTSON. 

The Amendment was accordingly carried. 

Noes. 

The Honourable Mr.JuGGONATH SuNKERSETT. 
The Honourable Mr. RusTOMJEE 'JA~ISETJEE 

J EllJEEBHOY. . 
The Honourable Mr. FRERE . 
The Honourable the ADvOCATE GENERAl.. 

The ADvocATE GENERAL moved that the following Clause ·be added to the Bill :- -
III. " 'When any prisoner shall be sentenced t.o hard labour or rigorous imprisonment 

the Court shall at the .time of passing such sentence declare ,whether such 
prisoner shall or shall not be secured with fetters." · · 

Mr. ScoTT was in favour of the amendment, if it would still be competent for the Court 
or the Gaoler to put on fetters after sentence in case of necessity .arising from vielent 
conduct, &c. 

Mr. TniSTRAill would vote for this amendment. 

Mr. lNvERARtTY and Mr. JuoooNATH SuNKEilSETT were in favour of it. 

Sit• w. MANSFIELD would like before he voted to have further information on the subject' 
of the present practice with regard to fettering -prisoners in Jail. 

Mr. FRERE explained that as the law now stood when a Session Judge passed sentence 
of imprisonment with hard labour, the Con viet as a matter of course had fetters put upon him 
when he was received into Gaol-it was a part of the sentence. lmprisonmen~ with hard 
labour \:>eing imprisonment in Ir.ons. This however did not prevent the Session Judge on 
the recommendation of the Civil Surgeon, or if he_saw, a man as he thought too heaYily ironed, 
from ordering him lighter fetters or to be released from fetters altogether.. 

. The Bill as proposed by the Select Committee left it discretienal with the Session Judge 
to place the Convict in Irons. The amendment j4st cax;.ried restricted the use of fetters to 
cases of prison discipline. The amendment now proposed would make it imperative on the 
Session Judge to declare when passing sentence whether the Convict should be fettered Ol' 

not. That is, it would give the Judge a power of enhancing the punishment in any ease he 
liked-the sentence would be of imprisonment with hard labour, with or without fetters, and 
the fe'tters would become an enhancement of-punishment, not instruments of prison discipline, 

- (' to which the amendment last carried evidently intended to restrict their usc in Europeans, 
and he could not see why there should not be the same restriction in all cases, he would 
therefore oppose the amendment of the Advocate General. 

Mr. VINCHOORKUR was in favour of the existing law and practice by which the Judge 
had a discretion. 

The AnvocATE GENERAL disclaimed any intention of neutralizing by a side-wind the 
amendment of the Commander-in-Chief. · 

Mr. ScoTT proposed that the following words be added to the Advocate General's amend­
ment,-" Provided that it shall be lawful to put on fetters in all cases when after sentence it 
may be found urgently necessary so to secure prisoners for the discipline of the Jail, or the 
prevention of violent or dangerous behaviour.'' 

-
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The AovocATE GENERAL said l1e had ·no objection to ·the .addition . . 

The Clause as thus amended was put and carried. 

¥r. FRERE moved that the Bill be recommitted to a · Sel~ct Committee consisting of­

Sir WrtLIA~I MANSFm~m; 
The AovocATE GENERAL, 
Mr. ScoTr,- . 
Mr. JuGGONATH SuNKERSETI, and 
The MovER, · 

1vith instructions to report at tl1e next sitting. 
Carried. 

Mr. TnrsrRAllf said he had been instructed to bring forward a Bill for the levy of Port 
dues in the Ports of the North Canara District. He thought that one or two of the Clauses 
might with advantage be amended; for instance, he wished to know whet.her a Steamer putting 
in at Sadasheogl~.ur to coal would be liable to the Port dues contemplated by the Act. · He 
moved that the Bill be read a ·first time. 

Mr. RoBERTSON said he believed any steamers touching at Sadasheoghu_r to coal would 
have to pay the Por_t dues. 

The PnESrDE~r pu,t 'the question whether the Bill be read a ~rst _time, which was carried. 

Mr. TmsTRAM moved that the Bill be referred to a Select Committee consisting of­

The Honourable MR. RonERTSON, 
The Honourable Mr. ScoTr, 
The Honourable Mr. RusTOliiJEE, and 
The MovER, 

1rith instructions to report this day fortnight. 

Ca1Tied. 

Mr. INvERARITY said the duty had been cast upon him of introducing a Bill for amend-
ing the law relating to the Small Cause Court at Kurrachee. . 

He described the extent of the jurisdiction of the Court, and pointed out the reasons 
\vhich had led .Government -to bring forward the present Bill, and explained its provisions. 
He thought it might .be worthy of consideration whether .the proposed increase of Jurisdiction 
1vith reference to the Court at Kurrachee might not be e,.tended to other Small Cause Courts. 
He moved the Bill be read a first time. ' 

0a1'1·ied. 

Mr. lNVEUARITY then moved that the Bill be referred to a Select Committee consisting of.­

The ADvocATE GENEUAL, 
Mr. RoBERTSON, and 
The Movim, 

with instructions to report at next m.eeting of Council. 

Carried. 

The PRESIDENT adjourned the meeting till Wednesday next the 6th Auaustat 11 o'clock. 
0 . 

By order of H.is Excellency.' the Governor in Council', 

. LYTTELTON H. BAYLEY, 

Poona, 30th July 1862. 
Deputy Secretary to Government. 


