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B Separate Paging is given to these Supplements, in continuation from one to the other, that the Bills

may be collected into a separate Compilation.

HOME DEPARTMENT (Legislative).

The following Bill was introduced into the Council
of the Governor-General of India for the purpose of
making Laws and Regulations on the 26th February
1862, and was referred to a Sclect Committee who will
make a report thereon after the 1st of June next :—.

A Bill to authorise the punishment of whipping in
certain cases.

Wuereas it is expedient that in certain cases
offenders should be liable,
under the provisions of the
Indian Penal Code, to the punishment of whipping ; it
is enacted ag follows :—

I. In addition to the punishments described in
Scction 53 of the Indian
Penal Code, offenders are
also liable to whipping under
the provisions of the said
Code.

II. Whoever commits any
-of the following offences may
be punished with whipping,
that is to say :—

1. Giving false evidence, as defined in Section 193
of the Indian Penal Code.

2. Giving or fabricating false evidence with intent
ta procure conviction of a capital offence, as defined in
Section 194 of the said Code.

3. Giving or fabricating falsc evidence with intent
to procure conviction of an offence punishable with
transportation or imprisonment, as defined in Section
195 of the said Code.

4. Talsely charging any person with having com-
mitted an unnatural offence, as defined in Scctions 211
and 377 of the said Code.

9. Assaulting or using criminal force to any woman
with intent to outrage her modesty, as defined in Sec-
tion 354 of the said Code.

3 ?i Rape, as defined in Section 375 of the said
ode.

GOVT. INDIA BILLS—I11

Preamble.

Whipping added to the
punishments described in
Section 53 of the Penul Code.

Offences punishable with
whipping.

e

7. Uunnatural offences, as defined in Section 377 of
the said Code.

8. Theft, as defined in Section 378 of the said
Code.

9. Theft in a building, tent, or vessel, as defined in
Section 380 of the said Code.

10. Théft by a clerk or servant, as defined in
Section 381 of the said Code.

L]
.11. Theft after preparation for ecausing death or

hurt, as defined in Section 382 of the said Code.

12. Extortion by threat, as defined in Section 388
of the said Code.

13. DPutting a person in fear of accusation in order
to commit cxtortion, as defined in Section 389 of the
said Code.

14.  Robbery or Dacoity, as defined in Sections 390
and 391 of the said Code.

19. Attémpting to commit Robbery, as defined in
Section 393 of the said Code.

16. Voluntarily causing hurt in committing robbery,
as defined in Section 394 of the said Code.

17. Dishonestly receiving stolen property, as defined
in Section 411 of the said Cade.

18. Dishonestly receiving property stolen in the
commission of a Dacoity, as defined in Section 412 of
the said Code.

19. Habitually dealing in stolen property, as de
fined in Scetion 413 of the said Code.

20. Lurking house-trespass, or house-breakingy as
defined in Sections 443 and 445 of the said Code, in
order to the committing of any offence punishable with
whipping. - - n

21. Lurking house-trespass, or house-breaking by
night, as defined in Scctions 444 and 446 of the sand
Code, in order to the committing of any offence punish-
able with whipping. . g5~

22. Torgery,as defined in Section 463 of the said Code.

23. Forgery“of a document, as defined in Section
466 of the said Code,

24. Forgery of a
467 of the said Code.

25. Forgery for the
in Section 468 of the sai

document, asdefined in Section

urpose of cheating, as defined
(Y Code.

- ~-
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-
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2. Forgery fcr the purpose of harming the repu-
tation of any person, as defined in Section 469 of the
said Code.

III. In the case of an adult, that is, of a person

who appears to be more than

Numbor of stripes. sixteen ycars of age, the
punishment of whipping shall not exceed fifty stripes.
In the case of a youth, that is, of a person who appears
to benot more than sixteen ycars of age, the punish-

-ment of whipping' shall not exceed ten stripes. No
female shall be punished
with whipping.
IV. The puflishment of whipping may be in addi-
tion to, or in substitution of
any other punishment to
which offenders are liable
under the provisions of the
Indian Penal Code for any of the offences hercin before
mentioned. Provided that
no person who may be sen-
tenced to death, or to transportation, or to Penal Ser-
vitude, or :to imprisonment for more than five years,
shall be also punished with whipping.

V. The first five Sections of this Act shall be
5 read and construed as part
of the Indian Penal Code,

=VI. A sentence of whipping, passed by any Court
: superior to the Magistrate of
a District, may be cither in
addition to or in substitution
of any punishment to which
the offender is linble under
the provisions of the Penal
Code. A sentence of whipping passed by any other
Court or Officer shall be in substitution of the punish-
ment to which the offender is liable under the provisions
of the said Code. No scn-
tence of whipping shall be
passed by any Officer infe-
rior toa Subordinate Magis-
trate of the first class, unless
he shall have been expressly
‘empowered by the Government to pass such sentences.

Exemption of Femalcs.

Whipping may be added
to or substituted for uny
other punishment.

Provizo.

Construction.

What Courts empowered
10 sentenco whipping in ad-
ditisn to, and what Courts
only in substitution for any
other punishment,

Officera inferior to Snbor-
dinate Magistrate of the 1st
class not to pass sentencs of
whipping unless expressly
empoawered by Government,

VII. When the punishment of whipping is awarded
in addition to imprisonment
by a Court whose sentence
is open to rtevision by a
superior Court, the w?nip-
ping shall not be inflicted until fiftecen dnys from
the date of.such sentence, or if an appeal be made
within that time, until the sentence is confirmed byqthe
superior Court.

Whipping if awarded In
\diti el

to lmpr

when to be inflicted.

VIII. In thecnse of an ndult, the punishment of
whipping shall be inflicted
on the bare back with a eat-
of-nine-tails, and in the case
of a youth it shall be infiicted in the way of school dis-
cipline with a light rattan.: The punishment shall be
inflicted in the presence of a Justice of the Peace, or of
1 Officer authorised to exercise any of the powers of a
Magistrate, and also, unless the Court vhich passed the
seatence  shall otherwise order, in ‘the presence of a
Medical Officer.

’
"IX. No sentence of whipping shall be cariied into
i exceutionn unless a Mediceal
Officer, if' present, certifics,
or unless it appears to the
b : . Justice'of the Leace or other
Ofiicer present, thatthe offender is ina fit state of health
to undergo the punishment ; and if, during the exccu-
tion of a sentence of whipping, & Medical Officer certi-
fias, or it appears to thie Officer present, that the offen-
derisnotina fit state of health to undergo the re-
mainder of the punishment, execution shall be stayed.
" Nor by Instalments. No sentence of whipping shall
x - 3 * be executed by instalments.

n

Mode of lhlllcling tho
punistiment,

+ Punishent not to -be in-
flizted it offender not in_ fit
sttt of hiealth,

»

s
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X. In any case in which, under the preceding Section
of this Act, no part of a
sentence of whipping is car-
riedinto exccution, the oﬁ'cnfl-
ershall be kept in custody till
the Court which passed the sentence can revise 1t and
the said Court may, at its discretion, citl_m- .nrdc.:r Lh«-‘
discharge of the offender, or sentence him in licu of

Procedur( if punistment
cannot be inflicted under tiio
last section.

- whipping to imprisonment for any period in addition to

any other punishment to which he may have heen sen-
tenced for the sanie offence ; provided that the whole
period of imprisonment. shall not CXC.C('Ell that to which
the offender is liable under the-provisions n_f the Indinn
Penal Code} or that which the said Court.is competent
to award. :

XI. Scctions VI ta XI of this Act, both inclusive,
shull be read and constr.uc_d
as part of the Code of Crimi-
nal Irocedure.

Construction.

StaTEMENT oF Opikcts AND Riasoss.

Ix the Penal Code, as it was originally prepared by
the Indian Law Commissioners, flogging was not placed
in the list of punishments. Corporal punishment had
then recenfly been abolished in Bengal, except as a
menns of enforeing jail discipline ; and, although it con-
tinued to be alegal punishment in Madras and Bombay,
and might also be inflicted on Buropean British subjects
in any part of India, under the Statute 9th, Geo. 1V.
c. 74, the Commissioners, while admitting that in some
cases it was a proper punishment, were unwilling to
advise the Government to retrace its steps, and to re-
establish throughout India a practice which had already
been discontinued in one of its Provinces.

In 1844, corporal punishment was revived in Bengal
in cases of petty larceny, and in all cases in which the
offenders were of tender years ; and in 1858, in conse-
quence of the destruction of jails during the mutiny,
this punishment was extended for two years to other
crimes.

In every Non-Regulation Province which has been
added to the British Lmpire, corporal punishment has
been introduced.

Therefore, up to the date on which the Penal Code
came into operation, flogging was legal punishment in
certain cases in all parts of India, and for all classes of
offenders. -

The Scleet Committee, to whom the Penal Code was
referred by the Legislative Council, included flogging
among thie punishments to be provided by the Code, but
it was struck out as the Bill passed through the

Jommittee of the whole Council, because it was thought.
that local Gflicers and the public should have an oppor-
tunity of expressing their opinions as to the expedieney
of adopting this mode of punishment, and that the pass-
ing of the Code should not be delayed on that account.
At the same time 2 Select Committee was appointed to
report on the punishment of flogging, and;to prepare
such Bill ns they might consider necessary, -

In due time the Committee submitted a Bill, provid-
ing that the punishmnent of flogging should ‘be uflicied
under certain vestrictions in the case of degrading . of-
fences, and this Bill, considerably modified in its details,
was eventually passed by the Council, but did not
receive the Governor General’s assent.

The Crimiual Law Consolidation Statutes passed in
the last Session of Parliament provide for the punish-
ment, by whipping, of persons under sixtecn years of
age for larceny, felony, aud other crimes.

The present Bill is framed on the principle of that
passed by the Legislative Council, but differs somewhat
in details. A

The word whipping has been substitated for flegaing,
a3 being more in aceordance with the language of the
Acts of Parliament aod mere suitable to the -kind of
punishment it is profiosed to inflict, and the moge in
which it is to be intlicted,

P



The crimes for which it is.proposed that ihe punish-
ment of whipping may be awarded are thdsame. as
those to which it was made applicable by the former
Bill, with the addition of Dacoity. -

The award of whipping as a punishment is in no case
obligatory on the Court before which an offender is con-
victed of any of these crimes. It isleft to the discretion
of the Court to pass a sentence of whipping or not ac-
cording to circumstances. The punishment may be
awarded by any Court, or by any Magistrate not being
inferior to a Subordinate Magistrate of the first-class.
It is thought that any Officer who has boen deemed, fit
to award a sentence of imprisonment up to si» months,
and fine up two hundred Rupees, may safely be entrust-
ed with the discretion to award a sentence of whipping.

Except in cases in which juvenilc offenders are con-
cerned, the cat-of-nine-tails is substituted for the rattan,
and the punishment is limited to fifty stripes on the bare
back. It is believed that a whipping inflicted in this
‘manner on an adult while equally eflicacious for its
immediate purpose, is less likely to be injurious in its
effects than flogging with a rattan.  Juvenile offenders,
it is proposed, may be puuished, as under the Law of
1844, with not more then ten stripes of alight rattan in
the way of school discipline.

AClauscis added to provide that where, in consequence
of the unfitness of the offender to undergo the punish-
ment, no part of a sentence of whippiug is carried into
exccution, it may be commuted to imprisonment : but
when such a sentence is partially carried into execution,
it is notintended that the remainder of the punishuicnt
shall, at any future time, be inflicted, or that any other
punishment shall be inflicted in licu thereof. “T'he atten-
dance of a Magistrate at all times, and of a Medical Ofhi-
cer whenever practicable, is provided for.

The Bill does not affect the existing Laws relating to
corporal punishment for offences against Jail discipline,
or for offences not provided for in the Indian Penal Code.

(Signed) Cecin Beapox,
The 5th February 1862,
M. WyLir,
Deputy Scey. to the Govt. of India,
Home Department.

The following Bill was introduced into the Council of
the Governor General of India for the purpose of mak-
ing Laws and Regulations on the 2Gth February 1862,
and was referred to a Select Committee who will make
a report thercon after the 1st of June next :—

A Billto enable the Government ty divest itself of
the management of Rrligious Iindowments.

Waereas it is expedient to relieve the Boards of
Revenue and the Loeal
’ Agents in the Presidency
of Fort William in Bengal and the Presidency of Fort
Baint George, from the duties imposed on them hy
Regulation XIX- 1810 of the Bengal Code (for the
due appropriation of the Rents and produce of Lands
granted for the support of Mosques, Hindoo™ T'em-
ples, Colleges, and other purposes, for the muwtenance
and repair of Bridyes, Serays, Kuttras, and other public
butldings ; and for the custody and disposal of Nuzzool
Property or Lscheals), and Regulation VIT. 1817 of
vhe Madras Code (for the due appropriation of the rents
and produce of lands. greated for the support of
Hosques, Hindoo Temples, and Colleges, or other public
rrposes ; for the maintenance and repair of Bridyes,
Choultries, or Chutlrumsi, and other public buildings ;
and for the custody and disvosal of Lischeats), so far
as those duties embrace the superintendence of lands
granted for the support of Mosques or Ilindoo Temples
and for other religious uses; the appropiiation of en-
dowments made for the maintenance of such religious
catablishments, the repair and preservation of buildings
connected therewith, and the appointmeng of trustces
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or managers thereof, or involve any connexion with the
management of such religions establishments ; and
whereas it is expedient for that purpose to repeal so
much of Regulation XIX. 1810 of «the Bengal Code
aud Regulation VII. 1817 of the Madras Cade as relate
to endowments for the support of Mosques, Pndoo
Temples, or other religious purposes ; it is enacted as
follows :— =

I. So much of Regulation XIX. 1810 of the Ben &
gal Code, and so much Re-
gulation VIL. 1817 of the
Madras Code as relate to endowments for the support
of Mosques, Hindoo Temples, or other religious pur-
poses, are repealed. 2

IL.

Regulations repealed.

As soon as possible after the passing of this Act
the Government shall deter-
mine, in respect to each and
every such Mosque, Tempig,
or religious establishmen:
mentioned in the Preamble of this Act and now under the
superintendence of the Board of Revenue, whether the
said Mosque, Temple, or establishment shall be Ieft to
the management of the present ‘Irustees, Managers, or
Superintendents, or whether special provision shall lie
made for the managemeng thereof.

III.  Whenever the Government shall determine,

. that any such religious esta-

On such  determination  plishment shall be left to the

notification to be made on

which Board of Revenue and  MANAgement of the present
Local Ageuts shall act. Trustees, Managers, orSupec=
intendents, it shall declare

the same by Notification in the Opicial Gazette, ande
thereupon the Bonrd of Revenue or the Local Agents,
acting under the authority of the said Board, shall trans-
fer to the said Trustees, Managers, or Superintendents
all landed or other property now under the superinten-
dence or in the possesion of the said Board®or Local
Agents, and belonging to such religions establishment,
except as provided in Sections XIII.and XV. of this Act ;
and the powers and responsibilities of the Board and the
Local Agents in respect to such religious establishments,

Government to determine
asto the Mosques, Temples,
&e. which it shall relinquish.

and to all lands and other property so transferred, except. , ¢

a3 above, and except as regards acts done aud liabilities
incurred by the said Board or Agents pravious to such
transfer, shall cease and determine. Z
IV. The rights, powers, and responsibilities of
Trustees, Manngers, or Su-
perintendents to whom the
superintendence of the lands
4 and other property of any ~
such religious establishment is transferred in the man-
ner presciibed in the preceding Section of this Act, us
well as the conditions of their appointment, clection,
and removal, shall be the same as if this Act had not been
passed, except in respect of the liability to be suedl
under Section X, of this Acl, and except in respect of
the authority of the said Board and Local Agents given
by the said” Rtegulations over such establishment, and
over such 'T'rustces, Managers, or Superintendents.
which authority is hereby determined and repealed.

V. Whenever the Government shall determine

that special provision shall®
be made fur the. superinten-

dence of any such religious

establishment, it shall ‘owee

for all appeint for that prr-

pose n Committee of manage-

ment consisting of three or more persons wiio, in respact

to such religious establishment aud 18 all the lands and”
other property belonging thercto aud to all persons

employed in ‘comnezion therewith, shall, exeept as

provided in Sectiong X111, and XV. of this Act, exercize

all the powers vested by the said ReSulations in (he

Board of Revenue and the Loeal Agents, and shall

pesform all the duties mow imposed by Law o2 the said

Board and Agents.

VI, The Members of the s8id (bmmittee.shsl! be

Rights, &e. of Trustees to
be same s if thisAct hud not

passed, .

'

When special provision to
b2 made, Gavernment shall
appoiut a Cominittee to act
in place of * thie Board and®
Local Ageots,



. wmoved for misconduct, &c.
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) : !
appointed from among per-

sons professing the religion
for the purposes of which
. the establishment was found-
¢d or is now mnintained, and in accordance, so far.as
can be ascertained, with the general wishes of those
who are interested in the maintennnce of such estab-
lishment.  The appointment of the Committee shall
be notified in the Official Gazctle. z
VII. Every Mcmber of a Committee appointed as
above shall hold his office
for life unless removed for
misconduct or unfitness, and
no such Member shall be
removed except by an order of the Civil Court as here-
inafter provided.

VIII. Any vacancy which may occur among the

Members of a Committee of
illll::‘:p vacancies may bo  jnanpgement appointed a3
: above shall be filled up by
the remaining Members, and if any vacancy shall not
be filled up within three months after it has occurred,
the Civil Court, on the application of any person what-
ever, may order that the vacancy be forthwith filled up
*by the remaining Members, and, if this order be not
complicd with, may appoint a Member to fill the said
., vacancy.

IX.  Immediately on the appointment of a Committee
*  of Management as‘above pro-
vided, for the superinten-
dence of any such religious
establishment and for the
« management of its affairs, the Board of Revenue or the
Local Agents acting under the authority of the said
Bonrd shall transfer to the said Committee all landed or
other property now under the superintendence or in the
possession of the said Board or Local Agents and be-
longing 1o the snid religious establishment except as
provided in Sections XILL, and XV. of this Act, and
thereupon thie powers and responsibilitics of the Board
and the Local Agents in respect to such religious estab-
lishment, aud to all lands and other property so trans-
ferred except s above, and except a3 regards acts done
aud linbilities incarred by the said Board or Agents

previous to such transfer shall cense and determine.

X. Any person or persons interested in any such
Mosque, Temple, or religious
establishment, or in the per-
formance of the worship or
of the services thereof, or of
the trusts relating thereto, may, without joining as
plaintiff any of the other persons interested therein, sue
before the Civil Court the Trustees, Manasers, or

Provision ax to the quali-
fications of Members of such
Committeo.

Every Member to bo ap-
pointed for lifi unloss re-

On appointmont of Com-
_mitteo, Board,. and Local
‘Agonts to transfor property.

Any person interestednuy
auo in case of breacl of trust;
&e.

. Superintendents of such Mosque, Temple, or establish-

‘ment, or the Members of any Committee appointed
under this Act, or any of them, for any breach of trust,
neglect of duty, or misfeasance committed by such
‘I'rustee, Manager, Superintendent, or by such Member
of a Committee, in respect of the trusts vested in or
confided to them respectively, and the Civil Court may
direct the specific performance of any act by snch Trus-
tees, Manngers, or Superintendents or by such Member
of a Commiltee, and may decrec' damages and costs

“against them, and may also direct the removal of all
or any of such Trustees, Managers, or Superintendents
ar of any such Member of n Committee.

“KI. Tho interest required it order to entitle a person
to suc under the last pre-
ceding Section need not be a
» pecuniary, or a dircct or im-

mediate, interest or such an interest as would entitle
the person suing totake any part in the management or
superintendence of the trusts. Auy person havinga
right of attendance, or having been in the habit of at-
tending at the performance of the worship or services
of any Mosque, Temple, or religious endowment, or 6f
partaking in thebenefit of any distribution of alms,
shall be ,dcemed to bea person interested within the
meaning of the Jast precrding Section.

* Naturo of Interest entitling
a porson to sue,

i rGceeding before any  Ciril
MU D0 g Courtu%dcrthis Section shall
in any way affect or.inteyferc
with ~any procceding n 2
Criminal Court for Criminal breach of trust under the -
Indian Penal Code. a
XIII. Inany case in which lands have been granted
for the support of establish-
ments partly of a religious
and partly of a secular
character, or in which the
cndowments . made for the support of an establish-
ment ave appropriated partly to religious and partly
to secular uses, the Board of Revenue, bc.forc trans-
ferring to any Trustees, Managers, or Superintendents,
or to any Comfnittee ~of Management nppf)mtcd
as aforesnid’ shall determine what portion, if any,
of the said lands or other property shall remain
under the superintendence of the said Board for applica-
tion to sccular uscs, and what portion shall be transfer-
red to the superintendence ofthe said Trustees, Managers,
or Superintendents, or of the said Committee, and also
what annual amount, if any, shall be charged on the
lands or other property which may be so transferred to
the superintendence of the said Trustees, Managers, or
Superintendents, or of the said Comnmittec, and made
payable to the said Board or to the Local Agents for
secular uses ag aforesaid. In every such case the pro-
visions of this Act shall take effect only in respect to
such lands and other property as may be so transferred.

XIV. Afier the passing of this Act it shall not be

lawful for the Government,

Government henceforthnot  or for any Ofticer of the
to undertake charge of pro-  Goyernment, to undertake or
perty for support of uny Mos- :
que, Tomple, &e, resume the superintendence

of any lands or other pro-
perty granted for the support of or otherwisc belonging
toany Mosque, Iindoo Temple, or other religious
establishment, or to take any part in the management
or appropriation of endowments made for the mainten-
ance of any such establishment, or to nominate or appoint
any Trustees, Managers, or Superintendents thereof, or
to be in any way concerned therewith,

XV. Nothing in this Act shall be held to affect the
provisions of the said Regu-
lations except in so far as
they relate to Mosques,
Hindoo Temples, and other
veligious cstablishments, or
to prevent the Government from taking such steps as it
may deem necessary under the provisions of the said
Regulations, to prevent injury to and preserve buildings
remarkable for their antiquity or for their historical or
architectural value ot required for the convenience of
the public,

No Civil suit to affect Cri-
minal proceedings.

Provision for cases in which
tho cndowments aro partly
for religious and partly for
sccular purposes.

Nothing in this Act to pro-
vent Government preserving
remarkablo or ancient build-
ings, &ec.

STATEMENT OF OpJECTS AND REASONS.

It has long been the avowed policy of the Government
of India to divest itself of all direct concern with the
management of religious endowments, but the obligations
imposed on its Officers by law in the Presidencics of
Bengal and Madras present difficulties which have
hitherto, as far as regards those Presidencies, prevented
the full accomplishment of this purpose.

The subject has given rise to much correspondence to
which it is not necessary more particularly to advert.
It may suffice to state that the Secretary of State in his
Despatch, dated the 16th July 1860, reviewing the
more recent proceedings of the Government of India
relative to * the repeal of those provisions of the Bengal
and Madras Codes by which the general supcrintendence
of the endowments for the support of Mosques and
Temples is vested in the Revenue Officers of Govern-
ment,” expressed an opinion ** that all that is requisite
is an Act on the principle of Act No. X. of 1840 in
regard to the Temple of Juggernath, repealing the
existing enactments on the subject, and transferring the
entire supc}'xutcudencc of the institutions to their re.



spective Trustees, provision being made for an appeal by
suit in the Tordinary way to the cstablished Eourts of
Justice in all disputes relating to the appointment and
succession to the maunagement of Iindoo and Mako-
medan- religious institutions, and to the control and
and®application of their funds.”

Previous. to this expression of opinion by the Secre-
tary of Stale, a Bill had been brought into the Legis-
Jative Council carly in 1860, simply repealing Regu-
lation XIX. 1810 of the Bengal Code,* and Regulation
VII. 1817 of the Madras Code, and reserving the juris-
diction now exercised, or which buf for these Regulatjons
might have been exercised, by'()uurls: of t_hlstic‘c. in
enforcing the due execution ov administration of any
trust or endowment, and in securing the due appointment
or succession to the management thercof.

To this proposed measure two objections have been
made. First, that by the repeal of the Regulations
above cited, the Government is relieved of all concern
in the management, not only of all religious endowments,
but also of other trusts not of a_religious character,
which those Regulations impose on it, and which it is
not desirable that it should e velieved of.  Second,
that a sudden and abrapt relinquishment by Government
of the guardianship of the property of religions and
charitable endowments which it has so long managed
on behalf of the public, without making due provision
for their future management, would be unjust.

Concurring in these objections, 1 have endeavoured to
frame this Bill so as to carry out the object propased
by the Secrctary of State, without interfering with the
provisions of the existing law so far as they define the
duty of Government and its Officers in respect to public
property not connected with religious endowments, and
at the same time to provide for the due supervision of
religious endowinents which are now managed by the
Government and its Officers, but from which they will
henceforth be disconnected.

(Signed)  Crcin Brapox.
Lhe 15th Febuary 1862
M. WypLig,
Deputy Scey. to the Govt. of India,
Ilome Depactment.

The following Bill was introduced into the Council
of the Governor General of India for the purpose of
making Laws and Regulations on the 26th February

1860, and was referred to a Select Commiittee with,

instructions to make their report thereon within two
moaths :—

A Bill to amend the Law reluting to A ffidavits,
Affirmations, and solemn Declayations.

WaEREas it is expedient to enable persons making
aflidavit or golemn affirma-
tion intended to be used in
the Courts of Judicature constituted by Roval Charter,
and in other Courtsin British India, to swear or solemnly
:1!ﬁl‘m to the truth of the same before any Judge, Ma-
gistrate, or Covenanted Officer in Civil employ or hefore
any of the Officers hereinafter enumerated 5 aud to give
greater facilities for the taking and receiving of affida-
vits and affirmations within the said territories, and to
authorise the taking of solemn declarations in certain
eases ; it is enacted as follows :—

L. Trom and after the passing of this Act it shall
be lawful for any Judee,
Magistrate, or Covenanted
Oflicer in Civil employ in
British  India whether
within the local limits of his
Jurisdiction or not, whenever
. he shall be thereto required,
or winenever he shall think it necessary, to administer
auy oath, or to takeany affidavit® or affirmation from
any person whomsoever, for the purpose of or in relation
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Preamble,

Any Government Officer
in Civil employ may admin-
ister oaths and take affidu-
vits in relation to matters
pending in or about to ho'
broughit  before Supreme
Courss. K

~ 2
to any action, cause, matter, or procecding, civil or
criminal, pending or about to be bgought in or before
any Court of Judicature in British India, whether estab-
lished by Royal Charteror not; provided that in every
such aflidavit or affirmation there shnll be” expressed
the name of the party making the same and theplace
of his abade.

II. The afiidavit, when the party making the same

Forms of affdavits, &e. shallswear to the truth there-
thereof, may be in the form first set forth in the Sche-
dule hereto annexed; and the affirmation, when the
party making the same shall not swear #ut shall affirm
to the trath thereof, may be in the form sccondly |
set forth in the said Schedule ; and such forms, when
used, shall, in all cases and in ail Courts in British India,
be deemed suflicient. Provided that it shall not be
deemed neeessary to make use of either of the said form
aud that no affidavit or affirmation which would he
otherwise suflicient shall be deemed insuflicient by rea-
son ouly of the same not having been made in cither of
the said forms. .

III.  Every

z this Act shall and may be

received, read, and made use
of in and before any Court
in British India and before
any of the Judges and Offi®
cers thereaf, in or in relation to any action, suit, cause,
matter, or proceeding, civil or criminal, in like manner,
and shall be of the same force and effect as an affidavit
or affirmation taken in or before such Court or by any
person duly commissioned or autharised by such Coug
to take such afiidavit or aflirmation, and shall be filed
and dealt with accordingly.

Affidavits taken under this
Actto bo of the same force as
aflidavits taken in Court or
by a Commissioner.

IV. Iuall suits or matters now pending or here-
after to be brought in any
Court of Justice in British
India (whether established
by Royal Charter or not), it
shall be lawful for the Court
to receive, in the manner and
for the purpose hercinafter .
mentioned, any affidavit or
aflirmation or answer or allegation or pleading required
to be made on oath or affirmation, purporting to have
been sworn or made before any Court, Magistrate, Jus-
tice of the Peace, or Notary Public, or before any An-
bassador, Consul, or Resident, or before any Officer who
now is, or lerenfter may be, by law authorised to ad-
minister an oath or take an afficmation at any place in
Greag Britainsor Ireland, or in any partof Ier Majesty’s
Domnanions, or in any Foreign Kingdom, State, or Coun-
try ; aud such aflidavit or affirmation, answer, allegatioss,
or pleading shall and may be received, read, and made
use of in and before any of the said Courts, or before
any Judgeor Officer thercof; in'like manner, and shall
be of the same force and effect as an affidavit or affir-
mation taken in or before such Court.

Ve

Afiidavit, &e. purporting
to have heen sworn lefore
any Conrtorany Ambassador
or person authorised to ad-
minister an outh in the Bri-
tish Dominions or in any
Foreign Country muy be re-
ceived aud read.

And whereas it may be necessary and praper, in
many cases not herein speci=
fied, ,to require confirma-
tion of statements or allega-
tions or of wiitten instru-
ments, proof of debts, or of
o . the exccution of willsodeeds, |
or other matters, itis therclore enacted that it shall be
lawful for any Court, Judge, Magistrate, or Coverr
anted Officer in Civil employ, or Officer who now is, or
who hereafter may be, by law authorised to administer
an oath, or to receive a golemn affirmation in British
India, to take aud receive the solemn declaration, affi-
davit, or affirmation, of nuy person voluntarily making
the same beforéhim, in the first, seosend, or thirds form
in the Schedule hereto annexed ; or in some other form
expressing thatthe said solemn declaration, affidavit, or
affirmation is made in pursuauce of or by virtue of this

Act.
L

Officer in Civil engploy or
anthorised to administer an
oath in Judia, may afli-
davits of persons  voluutarily
making the samne.

-

of upon oath, and the jurat ®

affidavit and affirmation taken under. _

-~



VI, Any document purporting to be an affidayit,
affirmation, or solemn de-
claration, and to have been
sworn, affirmed, or made be-
fore any Court, Judge, Ma-
¢ gistrate, Officer, or other per-
son herchy authorised to take or receive the same, may
be admitted and used without proof of any seal or signa-
ture thereto, or of the official character of any person.

VIL. Any such document shall be deemed to e a
document purporling to be
made by a public servant in
his official capkeity within the meaning and for the pur-
poses of the 466th Scetion of the Indian Penal Code.
VIIL. Any affidavit or affirmation made or taken
R R T under the Ist or 4th Section
i I of this Act shall be deemed
to be evidence within the meaning and for the purposes
of the 193rd, 191th, 195th, and 196th Sectious of the
Indian Penal Code.
IX. Any voluntary declaration, aflidavit, or affir-
2 mation made under the 5th
Section of this Act shall be
deemed to be evidence within the meaning and for' the
parposes of the 199th and 200th Sections of the Indian
Penal Code.
= X. Aund whereas it is necessary to make separate
provision for the trial of of-
fences committed in regard
to aflidavits, aflirmations, or
declarations made under this Act, in the Scttlement of
Prince of Wales® Island, Singapore, and Malacea, to
which the provisions of the Penal Code do not extend ;
it is enacted as follows :—Whoever shall within the Set-
tlement of Prince of Wales’ Island, Singapore,-and
Malacea forge any document purporting to be an affi-
davit, aflicmation, or declaration, and to have been
sworn, affirmed, or wade bLefore any Court, Judge,
Magistrate, Officer, or other person authorised to take
or receive the same, or a seal or signature to any such
document, or shall tender in evidence or frandulently or
dishonestly use as genuine any such forged document or
. any such document with a false or counterfeit scal or
signature thereto, or to the jurat thercof, or to any
statement made therein or thereon for the purpose of
authenticating such document, knowing such document
to he forged, or such seal or signature to be false or
counterfeit, shall, on conviction, be liable to transpor-
tation for a term of seven years, or to pengl servitude
for aterm of fonr years, or to imprisonment with or
without hard labour fos any term ont exceeding three
years. ¢ o
X1, Whoever shall, within the Settlement of Prince
of Wales® 1sland, Singapore,
and Malacea wilfully make
before any Judge or other
Oflicer or person hereby
authorised to take the same, any oath, affidavit, affir-
mation, or solemu declaration, knowing such oath, afii-
davit, aflitmation, or solemn declaration to he false in
any waterial particular, shall be deemed guilty of
perjury, and any person, who, withinnthe said Settle-
ment shall wilfully use, oy tenderin evidence, or in con-
firmation of any allegation or statement, any such
aflidavit, aflirmation, or solenm declaration, whether
sworn or made within the territories aforesaid, or with-

* out the said territories, knowing the same to be uutrue
in any material particular, shall be deemed guilty of a
misdemeanor, and shall be liable to the same punish-
ment asif he had committed perjury.

XII. Every accessary before the fact to any offence
under the 10th or L1th Sce-
3 tion of tlis, Act, may be
indicted, tried, amdd dealt with by any Court having
injurisdiction over him for the commission of his offence
inthe placein which it was committed, ©or may be in-
dicted, tried, and dealt with in the same manner as if his
.~ offence had bzen comm}tted,in the place in which he

A document parporting (o
be an affidavit, &c. duly’
sworn, admissible without
further proof.

Forged Documents.

False Declarations, &ec.

Special provision regnrd-
ing the Straits Scttlement,

Wilful fulse statoment in
ullidavit in auy material par-
ticular, to bo deemed perjury.

Trial of accessaries.
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may be appreliended and Be in custody, or in the placle
in which che principal offender may be l.ned, and shall,
iff convicted, be linble to the sume punishment as the
principal offender. . y -
The following words in this Act shall have

XIIT. t :
3 the meanings hereby assigne:
Interpretation. to them, unless there be

something in the subject o context repugnant to such
construction (that is to say) :— prir

I. The words * British India” denote the territorics
which are or may become
. vested in ILer Majesty by the
Statute 21 and 22 \"ic.'q.1 106, entitled An Act for the

ctter Government of India. 3
;i EZ 'l'llcc word “.Judge” shall include nll‘ Oﬂ!cers
exercising judicial functions,
auchorised to administer an
onth or affirmation, whether Covenanted or Un-Covenan-
ted. o i
3. The word ¢ Magistrate” shall include Joint
Mugistrates, Deputy Magis-
trates, and persons l:!wfu]ly_
exereising the powers of a Magistrate, and Justices of
the Peace. 3 A =

4" The words « Covenanted servant in Civil employ
shall include all Covenanted
public servants of Tler Ma-
jesty whether Civil or Mili-
tary, who shall at the time hold or exercise any Civil
employ whatsoever in the service of Government.

5. The'word “ Ambassador” shall include Envoys,
Ministers, Chargés d’ Aftuires,
Sceretaries of Imbassy or
Legation, and Diplomatic Agents at Forcign Courts.

G. The word * Consul” shall include Viee Consuls,

Acting Consuls, and Counsu-
; Inr Agents.
7. The word “ Resident” shall include all Officers
acting as Resident or as re-
,  presentingthe Governor Gene-
ral, or the Governor General in Council, at the Court
of any Native Prince and State, and the Secretaries and
Under-Sceretaries employed at such Resideney.

8. Words importing the singular number shall in-
clude the plural, and words
importing the plural shall in-

4 British Inlia,”

“Judge.”

“ Magistrato.”

“ Convenanied Servant in
Civil cmnploy.”

¢ Ambassador.”

“ Cousul.,”

“ Resident.”

Numbor.

clude the singular number
: 9. Words imparting the

Gender. masculine gender shall  in-

clude females.

SCIHEDULE TO THE FOREGOING ACT.
X,
Lorm of Affidavit and of Jurat.
I, A B, of make oath and
say that
And T make this affidavit, believing the same to
be true, and by virtue of the provisions of the Act

No. of 186 , of the Governor General of India
in Council.
(Signed) A. B.
Sworn before me at
this day of 186 .

(Signed) C. D.
(Description of the Judge, Mugistrate, or other
Officer adiinistering the oath.)

.

2.
Form of Affirmation.
I, A. B, of do solemnly and sincerely
aflirm that, &e.
And I make this solemn aflirmation, helieving the

same to be true, aud by virtue of the provisious of the

Act No, &e.
Solemuly affirmed before me at
this day of 186

(Signed) C.D.,
o (Description of Officer.)



3>
I, A. B, of
and sincerely declare that
And I make this declaration conscientiously believing
the same to be true, and by virtue of the provisions of
Act™No. of 1856.
Solemnly declared before me this
day of 19 .

“ solemuly

(Signed) - C. D.,
(Discription of Offizer.)
STaTEMENT OF OnyECcTs AND REASONS. o

Tre main Objeets and Reasous of this Bil suflicient-
ly appear from the statement of Objects and Keasons
made by the Honorable Mr. Peacagk (the present Chicf
Justice), ou first bringing in the Bill, and in the letter
from the Advocate-General annexed thereto.

The reasons for the Bill are at least as strong now as
they were when it was first proposed. Much incon-
venience aud loss of time are sometimes caused by reason
of the necessity that at present exists, when a person is
desirous of deposing by aflidavit to material poiuts which
require to be veritied in proceedings in the Presidency
Towns, of ohtaining a Commission from the Court in
which the aflidavit is to be used, to swear sach person to
the affidavit. Iun such case an affidavit sworn before a
Magistrate or other Officer at the place at which the
deponent resides would be quite as effectual for the pur-
poses of Justice, and would save all the expense and de-
lay which a resort to the present cunibrous system,
existing at the Presidency Towns, of obtaining a Com-
mission under the seal of the Court directed to a Com-
missioxer at the place of the deponent’s residence (very
often being the loeal Magistrate or Ofticer to whon
the deponent would have resorted in the first intanee,
if the law admitted of his doing so), aud sending
such Commission back to the Presidency exceuted with
the affidav

‘I'he provisions of the Penal Code relating to false
evidence and the fabrication of documents render the
penal Sections of the Bill (Sections 7 and 8), as oviginally
drawn, so far as they apply to British Iudia generully,
uniecessary.  For the suke of greater cantion however
1 propose, in substitution for those Sections, to declare
hitat aflidavits and aflicmations taken under the Ist and
4thSections of this Act, in the course ol or with a view to
proceedings in any Court, shall be «leemed evidence with-
in the meaning of Scctions 193 and 194 of the Penal
Cude, that any voluntary declaration made under the ch
Section (not being in the course of or with a view to judi-
cial proceedings) shall be deemed a declaration within
the meaning of Sections 199 and 200, and that cvery
affidavit, aflirmation, or declaration, professing to have
been made before, or to have been authenticated by any
Judge or Officer under this Bill, shall be decmed a docu-
ment purporting to be wdde by a public servant within
the meaning of Section 466.

As however the provisions of the Penal Code do not
exténd to the Straits Settlement, while the provisions
of this Act as to aftidavits and declarations do extend (o
that Settlement, it is necessary to provide for the punish-
ment of such offences when committed within that Set-
tlement. The 10th, 11th, 12th, and 13th Secctions of
the Act as now framed make such provision.

(Signed) *

T'he 22nd Januvary 1862.

STATEMENT OF OByEcTs AND REASONS.

Trr: Government of India lately applied to the Su-
preme Court in Caleutta to know whether the costs of
taking out probate to estates of small value might not be
diminished.  The Judges of the Suprente Court in an-
swering the question remarked that, in the particular
case adverted to, the expenses were materially increascd
by the costs of a Comumission which it was necessary to
take out in order to swear the Execptrix, who was resi-
dent in the Mofussil, to her affidavit; and that any
general measure, which would enable J udges and other

W. Rrrcuie.
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Officers of Government to swear parties in the Mofus-
sil to affidavits to be used in the Sypreme Court, would . °
much diminish such costs. ~F

The Advocate-General was accordiigly rgquested to
prepare a Bill for that purpese,-which, subject to some
alterations, is the Bill now proposed. It shonld be
remarked that, in addition to taking affidavits and nﬂ’l}'—
mations to be used in the Supreme Courts, the =Bill
authorises certain Officers to take voluntary aflidavits .
and declaratious for the purpose of confirming state- ©
ments, of authenticating- documents, and of proving
debts and other matters.

A copy of the letter from the Advacate-General to the
Sceretary to the Government of India in the Iome
Department is aunexed.

-

B. Peacock.
The 7th June 1856. 3

From the Officiating Advocate-General, to the Secretary
to the Government of India, Ilome Department,
(date the I5th May 1836).

Sir,—T hagonow the honour to submit the draft of,
a Bill which 1 have prepared in compliance with the
instructions of the Right Ilonorable the Governor
General in Council, conveyed in your letter, dated thse
25th ultimo, for the purpose of enabling Judges angd
Magistrates to swear parties in the Mofussil to aflidavits
to be used in the Supreme Court, with a view to obviat®
the costs now incurred in taking aut a Commission,

2, I have thought it advisable to extend the Bill
beyond the immediate purpose above specified, which js
alone veferved to in the correspondence with the [onor-
able the Julges of the Supreme Court accompanying
your iustructions, and to muke the proposed measure
applicable to all cases of affidavits taken within the
British Territories in India and to all Courts of the
Company as well as of the Crown within those Terri-
torics ; and also to provide for the receptiomain all such
Coarts of aflidavits taken in Great Britain, the Colo-
nics, or in foreizn parts.

3. My object has heen to assimilate the law relating
to aflidavits in this country substantially to thatin force
in Great DBritain, in which the law now stands on a
much ore liberal and satisfuctory footing under the *
provisions of 5 and 6 Wm, 4, ¢. 62, and 18 and 19
Vie. e. 42 than it does in India—and there seems no
reason why aoy distinction should exist between the
Courts of Her Majesty and those of the Enst India
Company i respect to the law and practice relating to
affidavits. o

4. The following analysis of the several Sections of
the draft Act may perhaps be found useful : —

<«

SeMion 1. cempowers any Judge, Magistrate, or
Covenanted Officer in civil employ in the Company’g
service to take affidavits on oath or aflirmation for the
purpose of or in relation to nny suit or proceeding in
any Court whatever in British India.

The only restriction on this power is that the name
and place of abade of the deponent shall appear in the
affidavit or afficination.

Section 1I. gives a form of affidavit, jurat, and

affirmation ; but provides that such form shall not he™ =

imperative, and tifat no aflidavit, &c. otherwise goad,

shall be vitiated only for not following the form. = =
Seetion 111. provides for the reception in evidence =

in all Courts of British India of affidavits and affirma-
tions taken under theeAct. » -

Taken partly from 5and 6 Wm, 4, ¢, 62, s, 15,, and
partly form 13 and Vie., ¢. 42, s. 1, T e

Section 1V. provides for the reception in evidence
in any Court of British India of affidavits, &c., taktn
before any Court, Magistrate, Notary, Diplomatic or
Consular functioparies or other spécified Officers in
Great Britain or of the Colonies or in any Foreign -
State. L L

‘Taken from 18 and 19 Vic. ¢. 42, 5. 1.

Of course tife Eegislative Council hasmo power to
regulate the mode in which the J udges or other Qfficers
out of the limits of British ‘ud'm\slmll adurinister oaths -



or affirmations or take aflidavits; but it has full power
‘to authorise the reecption in evidence of such affidavits
in any Courts in British India, and the provision will
supply a want often felt where the deponents are beyond
the limits of such Courts,

Seccion V. provides for what are usuaily called volun-
tary affidavits, that is, affidavits not made in any parti-
cular suit or legal proceeding then pending, but required
for the purpose of verifying facts or documents which
may afterwards come into dispute.

Such affidavits are constantly sworn and veccived in

different parts of India, especially in Caleutta, and they
are often takes. for legitimate purposes and are of cou-
sidevable utility ; though somctunes, I believe, taken for
more questionable purposes.  Great doubts cxist as to
whether the practice, thongh so common, is not altoge-
therillegal in this country; and no puuishment atpresent
cxists for barely making a false oath or aflirmation
upon such an affidavit. It scems. very desirable to
legalise the practice with certain restrictions, the most
important of which is that of rendering n false oath or
affirmation punishable as perjury,  The English Act
abolislies all oaths on such oceasions, and substitutes
solenm declarations. I scarcely sce the necessity of
this, if oaths are vetnined in ordinary aflidavits; and I
think it of importance to place voluntary and judicial
affidavits ‘as much as possible on the same footing, and
o afford facilities for the former when required in judi-
cinl proceedings that may subsequently avise. I have
not therefore in that respeet followed.the English pre-
cedent ; though, il thought desirable, - that may casily
be adapted to the preseat Section.

In others respect the Section in substance resembles
Section 18 of & and 6 Win, 4, c. 62,

Section VI, provides [or the reception in evidence
of affidavits and aflinnations purporting to he authen-
ticated by the proper Oflicer without proof of his seal
or signature..

This is taken from Section 3 of 18 and 19 V

C.

42, and i3 in conformity with the spirit of the Acts -

of 1852
evidence.

Section VII. provides for the punishment of the
forgery of such seal or signature which is made a
felony.

Taken from Section 5 of 17 and 18 Vie. c. 42.

Section VIII. provides for the punishment of a false
oath or aflirmation which is treated as pevjury, and for
the punishment of the person using or tendering in
evidence as true any afiidavit or aflirmation, knowing it
to be false. &

The former punishment is provided for by the 5 and
6 Wm. 4, c. 62, 5. 22, and 17 and 18 Vic. e. 42, s. 5.
‘he Iatter I do not find specinlly provided for in any of
the Buoglish Acts, but I think of very great importance,
especially with reference to aflidavits taken out of British
Indin, the actual maker of which cannot be punished
under this or any Indian Act,

Section IX. provides for the place of trinl of offences
under this Act in conformity with the 5th Section of 18
and 19 Vie.

I think the option of the place of trial should be
givenin the first instance to the Government ; as ifleft
te the prosecutor, it might often be exercised with
hardship towards the accused ; but when Government
does not see fit to interfere, the option may be safely
givennnder this Section to the prosecutor,

Section X, provides for the trial and punishment of
accessaries before the fact in the same mauner as the
principals.

Sce oth Scction of 18 and 19 Vie,, c. 42.

Section XI. Interpretation of terms.

aud 18355 for the improvement of the law of

I have, &ec.,

tEle, . (Sigoed) W. Rrrcum,
Acting Advocate-General,
» M. Wynig,
Depy. Secy. tothe Govt. of India,
€ s Home Department,
4 . e
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The following Bill wasintroduced into the Councll.
of the Governor General of India for the purposc of
making Laws and Regulations on the 26th February
1862, and was referred to a Select Commitiee with
instructions to make their report thereon within two
months :—

A Bill to remove the District of Humeerpore in the
North-Western Provinces from the eperation of
the general Legulations.

Wiereas the District of [Tumeerpore forms part of
the Division of Jhansi in the
Worth-Western  Provinces;
and wheress none of the other Districts or parts of
the said Division has ever been brought under the oper-
ation of the general Regulations ; and whereas it is ex-
pedient that the said District of Humcerpore should,
ake of uniformity and public convenience, be
cred on the same system as prevails in the rest
of the Division ; it is enacted as follows :—

I.. Regulation VIIT. 1803 of the Bengal Code (/for
exlending lo the conquered
LProvinces situaled within the
Dooab, and on the right bank
of the river Jumna, and io
the territory ceded Lo the Honorable the Lnglish FEast
India Company in Bundellund by the Peishwa, such of
the Laws and Regulations established for the internal
Governmenl of the Provinces ceded by the Nowab Vizier
to the Honorable the English East India Company, as
have not been already extended to those Territories, and

Preamble.

Iumeerpore removerd from
the operation of the general
Regulations.

Jor revising and  amending cerlain parts of the said

Laws and Reyulations), in so far as it relates to the
District of Ilumeerpore in the Division of Jhansi, is
hiereby repealed, and the said District shall be subject to
the smne Laws as are now or may hereafter be in force
in the other Districts of the said Division.

II. Any suit or proceeding which, at the time of
o : the passing of this Act, shall
Suits _and - proceedings e pending in any Court or

pendivg at the passing of the

before any Officer in the said
Act. . ¥

District of Humeerpore, and
any suit which, before the passing of this Act, had heen
determined, and which has
been or shall be remanded
by any Appellate Court,shall
be tried before the Court
which for the time being,
would be competent to try such a suit if instituted after
the passing ot this Act.

111

Suits  determined  before
the passing of this Act, but
which may be remanded by
an Appellate Court,

But such suit or proceeding shall be tried in
the same manuer, and shall
be subjeet to the same right
of appeal or revision, as i the sume were tried by the
Court or Officer before whom (in the former ease) the
suit or proceeding was pending at the time of the pass-
ing of this Act, or to whom (in the latter case) the said
suit or proceeding would have been remanded but for the
passing of this Act.

Proviso.

IV, Any appeal or proceeding now pending in the
Court of Sudder Dewanny
Adawlut or in the Court of
Nizamut Adawlut or before
the Sudder Board of Revenue
for the North-Western Provinces, shall be determined
by such Court or Board in the snme manner as if this
Act had not been passed ;
and any application for the
exccution of a decree or order
which, but for the passing of
Aet, would have been made to any Court or Offieer
Xisting at the time of the passing of this Act, shall be
made to the Court or Officer that would have Jjurisdic-
tion under this Act.in respect of the matter in dispute
i’ the suit or proceeding had been instituted after the
passing of this Act.

Appeals  or  proceedings
pentivg before the Sudder
Court or Sudder Board.

Applications for execntion
of decrees or orders iu pend-
ing suits or proceedings.




V. Any appeal from a decree or order p:fssed before
the passing of thig Aét shall
be received, heard, and deter-
mined by the Court or Officer
who would have jurisdiction
under this Act over such appeal, if the decree .or order
to which it relates had been passed after the passing of o-
this Act; but shall be heard and determined in the'
same manner as if the same bad betn heard by the
Court or Officer to whom the appeal would have lain
but for the passing of this :\ct.. o 3

New appeals from decrees
or orders passed before the
passing of this Act.

.
STATEMENT OF ORYEGTS AND REASINS.

The District of Humeerpore in the North-Western
Provinces, to which this Bill relates, forms part of the
Division of Jhansi, and is at present subject to the Re-
gulations of the Bengal Code. None of the other Dis-
tricts of the Division (three in number) are subject to
the Regulations, and inconvenience has been felt in the
administration of Civil and Criminal justice from the cir-
cumstance that in one Division three Districts are subject
to one system of Law, and a fourth to a different system.
In order that the entire Division may be placed on the
same footing in this respect, it is proposed to remove the
District of Humeerpore from the operation of the Regula-
tions so as to make the whole Division a Non-Regulation
Division. This is what was done when the Delhi ‘Cerri-
tory was taken away from the Government of the North-
Woestern Provinces in 1858, and placed under the Govern-
ment of the Punjab, and when in 1860 the Pergunnahs
of Koonch and Calpee which previously were included
within the limits of the District of Humeerpore, and had
subsequently been transferred to the District of Jaloun,
were removed from the operation of the general Regu-
lations, so as to make the whole of Jaloun a Non-Regu-
Iation District. On these occasions Act XXXVIII. of
1858 and Act XXX. of 1860, were passed, and the pre-
sent Bill is framed on the same principlesas those Acts.

Below is an Extract from the letter of the Secretary
to the Government of the North-Western Provinces, in
which are stated the reasons of His ITonor the Licu-
tenant-Governor for desiring that the change should be
made.

(Signed.) W. Rircme.

.

The 29th January 1862,

Extract from a letter from the Secretary to the Go-
vernment of the North-Western Provinces,—(No. 7814,
dated the 11th July 1860.)

Para. 13.--* The Commissioner of Jhansi
i Civil and Sessions Judge in three of the Districts
under him, namely, Jhansi, Jaloun and Chunderce. In
Humeerpore he is Sessions Judge only, the Civil busiuess
heing taken by the Judge of Banda. In the town of
Jhansi there is a Principal Sudder Ameen, and in
Humeerpore a Moonsiff.

14. The very bias of His Honor's proposals is the'
aholition of this anomalous state of things. For the
reasons which have led the Legislature to de-regula-
tionize the Pergunnahs of Koonch and Calpee in the
Jaloun District, Humeerpore should be de-regulation-
ized and placed cunder the jurisdiction of the Jhansi
Commissioner in all Departments of Administration.

15. The whole of the separate Judicial Agency
ghould then be abolished in both the Divisions, the
Commissioners put in all respects on the same footing
a8 those in the Punjab, and the Punjab system intro-
duced, as proposed by Mr. Ricketts, whereby the Civil
administration in all Departments will devolve upon the
Commissioners, the Deputy Commissioners, and  their
Sul!ordiuntes; the Sudder Court and the Sudder Board
taking the place respectively of the Judicial Commis-

zi)or:lelr and Financial Commissioner in the Punjab and
udh.

P

M. WyLig,
Deputy Secy. to the Gavg. of India,

Home Department.
GOVT, INDIA BILLS—13

(o

The following Bill was introduded into the Council of*
the Governor-General of India for the purpose of
making Laws and Regulations, on® the 26th February
1862, and was referred to a Select Committee yvho will
make a report thereon after the 1st of June next:—

‘A Bill to enlurge the jurisdiction of the Courts of

Requests in the Seltlement of Prince of Walesy
Island, Singapore, and Malacca.

WaEereas by the Letters Patent re-constituting. the
Court of® Judicature af
Prince of Wales' Island,
Singapore, and Malacea, Her Majesty, among other
things, authorised and empowered the! Governor or
President and Council of the said Settlement for the
time being to erect and establish such Court or Courts
of Judicature as they ehould see fit for the recovory of
small debts, and -for the trial and determination of all

Preamble.

DN

suits and causes whatsover agninst any of the inhabitants =

of the said Settlement, wherein the debt, duty, gr
matter in dispute should not exceed the value of thirty-
two dollars ; and whereas under the said authority
Courts of Requests have been established at Penmg,
Province Wellesley; Singapore, and Malacea ; and
whereas it is expedient that the said Courts and also
any other | Courts which may hereafter be established,
under the said authority, should have jurisdiction in all
suits wherein the matter in dispute shall not exceed the
value of one hundred dollars ; it is enacted as Jul-
lows :—

I. From and after the passing of this Act, my
Court or Courts established
or which may be established
in the Settlement of Prince
of Wales' Island, Singapore,
and Malacea, hder the said
authority, shall have jurisdiction to try and determine all
suits brought for the recovery of debts, and all suits and
causes whatever against any of the inhabitants of the

Courts of Requests author-
ised to try suits to an
amount or valug not exceed-
ing 100 dollars.

o

said Settlementor the places now, or atany time here- .

after to be, subordinate or annexed thereto, wherein ®
the debt, duty, or matter in dispute shall not exceed
the value of one hundred dollars.

II. It shall be lawful for the Commissioners of the
Courts of Iequests respec-
Appointment, remunera-

tively in the several Stations
of the Settlement of Prince of
Wales’ Island, Singapore, and
Malacea; to appoint four or more persons to be
Bailjifs and Appraisers for the purposes of this
Act, and with the sanction of the Governor of the said
Settlement to fix such remuneration for the servicestuf
the said Officers as shall appear to ‘the said Commis-
sioners expedient, and such persons shall be duly sworn
before the said Commissioners, and shall also give
security, to be approved by the said Commission®rs
faithfully to discharge the duties of their office, and the
gaid Commissioners shall have power to suspend or
remove such persons so appointed; provided that &
shall be lawful for the said Commissioners respectively
to appoint the Hhailiffs who may be attached from Gmc
to time to the said Courts respectively to the office of
‘Distraining Bailiffs and Appraisers for the purposes of
this Act, and to award to the said Officers such remu-
neration, in additioh to their respective salarie? drawn
from the said Court, as to the said Commissioners with
the sanction of the Governor of the said Settlement
shall appear expedient. % -
III. It shall be lawful for any Commissioner of o
Court of Requests in any
such Station, upon the affi-
davit in the form contained in the Schedule to this Act
annexed (marked D) of any party claiming to be *
entitled to arrgara of rent of any housq or premises
situate in such Station, not exceeding the amount of
one hundred dollars, or in case of absence of such party.,
from such Station, or in caje of yespectable females who
do not appear in public, upon the affidavit of the

tion, and removal of Builifls
and Appraigers,

Issue of Distress ',Wurmnl.

—~

“



“constituted, Attorney’ afy; such - party, stating the
amount; of such: arrears, and for what time and at what
rate the samg becanie due, to issue a Warrant under his
hiand ang seal, in the form. contained in the Schedule to
this- Act annexed (marked. A), addressed ta any one of
such Officers of such Court, directing him‘to levy the
amount of suchirent, together with the costs of the said
distress,»dn the* manuer. therein: mentioned ; provided
that it shall be Iawful for any of the said Commissioners
upon personal eéxamination of the party applying for
such: Warrant, to' grant or'withhold the sauie, .at the
'discretiou of the said Commissioner. .,

IV.' By virtue of such Warrant it shall be lawful for

Lot isuch Offfeer to Scize the whole

‘ot snéh part of the Goods
and Cliattels upon'the said
oremises’ as- shall be sufficient to'cover the ‘atount of
the saill rent, together with tlie costs of thie'said distress,
aud he shall thereapon make an Inventory of the Gonds
and Chattels so'seized, and shall"zive a notice’in writing
it the'form in the'Schedule to' this Act annexed (miavked

1) to_the party from whom such rent is elaimed to bhe
due, ot toany other person upon behalf of such *party

upon the said Premises, that the said Goods and Chat-

tels will be appraised and sold in_manner therein men-
tianed.” And the said Ofticer shall file in the  Court ‘of

Requests, fromn iyhich the Warrant iSsudd, true copies of

the said Tuventory and Notice ; ‘prévided that it shall he

Iawful for the party from ‘wliom sich rent'is claimed to

bé*due, at auy time within five days'from’ such 'scizure

to apply to any Commissioner of such Court to disclinfge
orfsuspend such Warrant, and it shall be lawful for such

Commissioner to dischavge or suspend such Warrs

accordingly, with or without costs ; provided that it

bo lawful for any of the said Commissioners in his discre-
tion to give reasonable time to such party to pay the

said rent. p

V. In default of such application, it shall be lawful
S T e for any two such Officers of
i such Court, at the expira-
4 - tionof five days from’ such
ascizure, Lo appraise the Goods and Chnattels so seized,
and to give notice i writing in the form in the

Schedule to this Act annesed (marked E) of'the sale
thercof, at such time 'and’ place as they shall divect,
after an interval of not less than two days; and they
shall file in such Court a true copy’ of the said notice,
nnd that the snme shall be sold accordingly, and the

snid Officers shall forthwith, after realization of the
produce of the said sale, pay over  the amount thercol’

1o the Chief Clerk of* the snid:Courty or other Head
Ofticer of such Court aud the amount of such produce

shiall be applied in satisfaction of the sumn claimed to be
due, together with the' costs of the said distress, and
the surplus, if any, shall be returned to' the party from

whom the said rent was claimed to be due; provided
tlint it-shall be lawful for such party to divect that such
sale shall take place in” auy other wmanner, such party
giving security for any extra ‘costs attending such: niode

I sule. ¢ : jija 2 1

VI. No costsshall be taken or demanded for such
PR v 7R distress, except those con-
Gl oflstoss, tained in the Schedule to
this Act anuexed (marked ©), and it shall'be law-
ful forthe said Cownmissioners of the Court out of
which, such distress is issued, with the sanction of the
Gaovernor of thesaid Settlement to ‘apply the sum so
raised as costs towards the “payment of the' contingent
chages and remuneration of the said Bailiffs and Ap-
praisers, as shall appear to the said Cowmissioners’ ex-
pedient, and the Chief Clerk or other. Head Otficer of
thesaid Court shall keep a book, in which all sums
received at costs' vpon distresses ‘made under the pro-
visions of this Act, audall sums paid'as remuneration
ta the said' Bailiffs and Appraisers andall contingent
charges incurred in respect of such distresses shall be
~dulyentered; and the Chief Clerk or other Officer as
aforesaid, of the said' Court, shall also enter in the said
book all sums realized by sale off the goodsand chaltels

L)

. Seiznro,, of, Goods . ond,

L 1o Penulty,

distrained and paid over to the Jandlords, underthe
provisionsgot this Act. : )
VIL. After the passing of]!h_e ??t, no distrcssr shnl:
N B roay be levied for , arrears of ;ren
rcrﬁ?ulnj::-t::;:':[:: ;\(;;e'lll):lo-r amounting to one hondred
la1s, except under this Act.. Dollars or less, exeept under
the provisions of this‘Act ;

xcept such Officer as shall be appointed

and any person,’ ex A ; h
under this Act, ‘levying or attempting to levy:any such
distress, shall be guilty of’a misdemeanor, and shall be

liableto be punfshed by, ‘finc and i.mp'r?sonmeut for tl{c
same, in_addition to any other liability he may Im\c.
incurréd by such trespass. s

VIIL < This Act shall not extend to ‘any arrears pf
‘ rent excecding ong hundred
Dollars, mor in respect of any.
1 -House -or Premises ‘situate
oiit of the Jocal jurisdiction of'any such -Cotirt; nor‘to
ahy rent due to Government, nor to"any‘seizure, except
on'the Premises in respeet of which suclivent is claimed.

INX."A seal shall ‘be  made for.‘every “Court’ of
o Requests'in ‘the’ said Setule-
ment under the direction of
the Governor of the ‘said Settlement,. “and {zll
Summionses “and other process - issuing out of ' any
such Court, shall'be scaled or stamped with the Seal ‘of
of the Court’; and ¢very' person who shall forge the
Seal or any process of ‘any such Court, ‘'or who shall
scrve ‘or enforce any such”forged process knowing the
sami¢ to be forged, or delivér. or cause to be: delivered
to'ahy person any paper falsely purporting’ to be ‘a.copy
of any summons or ather process ol such Court, Know-
ing the same to be false, or who shall ‘act, or profess to
act under any false colour or pretence of the process of
the said Court, shall he guilty of felony.

X, Dvery person, who shall give evidence in any
,.Court of ; Requests:in the
said Settlement shall be exa-

mined. on oath, or when
exempt by lawfrom takinganoathon solemn aflirmation ;
and every person who, in_any examination upon oath
or solemn affirmation under this Act, shall wilfully and
corruptly give falseevidence, shall be deemed guilty of
perjury. i

XL Iither of.the parties to:a suit -or any other
proceeding in any Court of
Requests in the . said Settle-
ment may obtain, at the Office of the Clerk of such Court
or other Oflicer as aforesaid, Summonses to witnesses,
with or without a clause, requiring the production ‘of
books, deeds; papers, ‘and writings in their possession
or control, and' in any siich Suinmons any number of
names may be inserted. !’

XII. . Every person, on whom any such Stmmons
; shall have beenserved, cither
personally orin such' other
manner as shall be - divected

Act not to apply to,reat
dueto Government,

Scal of. Court.

Mode of cxamining Wit-
Nesses,

Summonses to Witnesses,

Peoalty for  Witness not:
appearing, &c.

: by the general rules or practice of the Court of Requests

out of which such Summons shall issue, and who shill
refuse or negleet, without sufficient cause, to appear.or
to produce any books, papers, or‘writings required by
such Summons to be produced, and also every person
present in any such Court, who shall be required to give
cvidence and who shall refuse to be sworn  and give
evidence, shall forfeit and pay such fine, not exceeding
filty Dollars, as the Commissivners ofisuch  Court shall
set on him, and the whole or any.part of such fine, in
the discretion of the Commissioners after deducting
the costs, may be applied towards indcmuil’yiug th:
party injured by such refusal or neglect. ‘ ]

XHI' The Commissioners of any Court of Requests
in the said Settlement, in' all
suits where the debt or de-
mand exceeds tlie 'sum of
fifteen Dollars, upon  proof
before them that any defendant, against whom a sum-
mons has' been taken: out, conceals himsclf from, or
otherwise evades process of, such Court, or is disposing

Issue of Warrant for-urycsl
of defendant evading process
or concealing properly. * °

n 1 Al
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of his property and cffects, with intent to defraud the
plaintiff or his creditors generally, oris about to with-
draw his person or_effects from « the jurisdiction of such
Court, may issue a Warrant for the apprehension of such
perSon, and may commit him to gzaol, until he shall find
sccurity for his appearance in such Court, from time to
‘time, ‘until ‘judgment “shall be pronounced in” the suit
‘commenced by such’ Sammons, and.for payment: of
the amount and the'costs which may.bt decreed against
him theréin: +© « ;
““XIVY Payment of any fine imposed®by any Gourt
it i ; “of tdquests under ‘the au-
thofity. of this Act may be
enforced upon ‘the order of the Cgmmissioners of such
Conrt in'like manner as payment of any” debt adjudged
in the ‘said 'Cotrt, ‘and shall be accounted for as herein
providel S ERERES RIS S

AXV. Whenever any Court of Requestsin the said
. Settlement shall have made
an order for the payment of
money, the amount shall be
] recoverable “in-case: of de-
fault or failure of payment thereof- forthwith, or at the
timeor times and in the manner direeted, by execution
against: the: body or.the Goods and ‘Chattels of the
person  against whom ' such order is ' made, ‘without
“urther notice or order, and the Clerkiof the said Court
or other Officer’ s aforesaid, at the request of the
:person - prosecuting ‘such order, shall ‘issue ‘under  the
Seal of the Court a Writ of” Lxecution: toiene of the
Bailiffs of such Court, which shall be his< . Warraut to
take“the ‘body of such ' person in cxecution, or to levy,
or cause to be'levied by distress 'and sale of' the Goods
and Chattels of such” person, such sum of money as
shall be so ordered, wheresvever they may be found
within the district of the: Court, and also the costs of
the execution; and all Constables aud other Peace
Oflicers within their several jurisdictions shall aid in
the exceution of every such Writ.

XVI.

lE(lfqrcé}nOIll offines; . i

Executicn may issue cither
against person or property of
.debtor, §

If any such Court shall have made any order
for payment of any sum of
moncy by instalments, exc-
cation upon’ such order shall
not issue until after default
inpaymentof suchinstalment
according to such order ; and execution -or successive
exceutions may thenissue without further notice or order
for the whole of the said sum of money and costs then
remaining unpaid, or for such portion thercofas such
Court shall order, either at the time of making the origi-
nal order, or at any subscquent time, under the Seal of
the Conrt.
XVIIL.

In case of order to pay by
instalments,  execution - 10
issuc on default of pay-
ment, without further notice.

Whenever any Warrant shaill issue for
taking in exeention the body
of any person under this Act
the B s of the Court of
Requests out of which such Warrant shail issue, shall be
empowered, by virtue thereof, to take and convey him to
any prison appointed by the Governor of the Settlement
to be the prison of such Court there to remain for such
term as shall be directed by the Warrant, not longer
than six calendar months, or until he shall sooner per-
form the order of such Court. : . .

XVIII. No person shall
be imprisoned twice under
the same judgment, nor
shall exccution against the

Warrants  in
against the hody.

exccution

No person to be twice im-
prisoned, nor  exccution
ngainst body und goods to
1ssue ut the same time under

sume judgment. body and the goods issue at
! the same time under thesame
judgment,

XIX. Every Bailiff executing any process: of execu-
tion‘issuing out of any such
Court ‘against the Goods of
any. person, may, by vir-
tue thereof, seize and take any of ahe Goods of such
person  (excepting” the *mecessary wearing apparel
unf! bedding of such person or his family, and the
toois and implements of his trade), and rmay also seize,

Warrants
against goods.

in  exccution

44

L,

“the seal -of the Court, to commit any stclioff

indictable misdemeanor. NG

i o
: LLaTr
and take any: money, or bank notes, and any.cheques, ©
bills of exchange, promissory notes, bonds, specialties or
securities _for money  belonging to® any euch person

_against whom any exccution shall have iss‘qéa'qg;,,aforc.

said. v vid Enast
_XX. Ifany person shall vilfully insult*any Com-
missioner, Cleck, or. Officer
CJ‘OI:n1'y for contempts o ¢ any ghicll Court, for the o
urt, 3 LAl

‘ timo being, during his sitting
or attendance in Court, or shall wilfully interrapt: the
proceedings of any such Court, or othgrwise misbehave
in any such Court, it shall be lawful for any, Baili¥“or
Officer of the Court, with or without the ‘assistance” of
any other person, by the order of a 'Commissioner of

“such, Court, ‘to ‘take such offender into’ custody, and

detain” him until the rising of sush Conrt'; ‘and the
Commnissioners shall be empowered, it they® staill think
fit, by a Wardant under their hands, and “sealell \¢ith

any prison 'to which 'they have power fo commit!of-
fenders under ‘this Act, for any .time not ‘excceding
seven days, or to impose upon auy such offender a fine
not cxceeding twenty-five ‘Dollars, © for*'every: Such
offence, and ‘in default of “payment thereof to commit
the offender to* auy such' prison. as, aforesaid, for any
time not esceeding seven days, unless the said fine he
sooner paid, or instead’ of ‘inflicting simiary” punish- »
mient” under this*Act, may caise thie: offtrides ‘tobe
indicted in the Cort of Judicature ii*thefoffence bo'an

o

XXI. If any Oflicer or Bailiff of any such (o
. shall be assaulted, whilaan
the . cxecution of, lis duty,
or it' any rescue shall, be
3 made or attempted to be
made of any person arrested or Goods lgyied under
process of any such Court, the person so offending shall
be liable to a fine not exceeding fifty Dollars, to he
recovered by order of such Court, or hefore a Magistrate,
and the Bailiit'of the Court, or any Peace Officer in any

" Penalty for | assaulting’
Bailiff, &e. in  execution of
daty.

such case, may take the ofiender into custody (with' ar o

without Warrant) and bring him before such (Court:or®
Magistrate accordingly. D o
XXIIL.  If any Bailift

Penaliy for Bailiff neglec~
ting, &e. to execule warrant,

of any such Conrt, who'shall
be employed to executeiany
Warrant of any such-Court,
shall, by neglect, or ‘conni-
vance, ov emission, lose au opportunity of ‘excenting
such-Waerant, then, upon complaint of the phtky’ ag-
grieved by repson of such negleet, connivance, or amis-
sion tand the fact alleged being proved to the satisfae-
tien of the Court), the Commissioners of such Coust
shall order the Bailiff to pay such -damages as it:shall
appear that the plaintifi” has sustained therchy, mnot
exceeding in any case the sum of money for which the
said exceution 18 issued, and the Bailiff® shall be liable
thereto, and upon demand made thercof, and ot his
refusal so to pay and satisfy the same, payment thercof
shall be enforced by such ways and means as are herein.,
provided for enforcing a judgment recovered in theaid
Court, without pitjudice nevertheless: to the exceution
of the original Warrant. A i
XXIIIL * If- any Clerk, Bailiff; or ather Officer of
any such Court acting under
colour or pretence of the pro-
cess of thesaid Court shall'be
} charged  with ecxtortion or
misconduct, or with not duly paying or accounting for
any money levied by him under the authority of this
Act, the Commissioners of such Court may inquire into
guch matter in 4 pummary way, and for that purpose
may sammon and enforce the attendayce of all necessary:
parties in like r as the attendance of witnesses in
any case may bg enforced, and may make such order
thereupon for the repayment of any money extortedjor
for the duc payment ol any mouey so levied as aforesaid,
and for the payment of such dgmages ‘and costs, s
they shall think just ; and also, ifthey shall think® fit,

Penalty for mismnduc? on
part of Clerk, Bailiff, &c.




J

may imposc such fine upon the Clerk, Bailiff, or Officer,
not exceeding fifty, Dollars for each offence, as thicy shall
deem adequate, and in default of payment of any moncy
s0 ordared to be paid, payment of the same may be en-
forced by such ways and ‘means as are herein provided
for enforcing a judgment recovered in the said Court.

XXIV. Every Clerk, Bailiff, or other Officer em-
; ployed in putting any of the
powers of this Act in execu-
tion, who shall wilfully and
corruptly esact; take, or accept any fee or reward what-
. soever, other than his lawful salary, for any thing done
or to be done by virtue of this Act, or on any account
whatsoever, relative to putting this Act into execution,
shall upon proof thercof before the Court in which such
Clerk, Bailiff, or Officer is employed, and in the case of
a Clerk, on confirmation of the finding of the Court by
the Governor of the snid Settlement, be for cver in-
capable of.serving or being employed under this Act in
_any office of profit or emolument, and shall also be liable
for damages as herein provided,
XXV. If any claim shall be made to or in respect
g of any Goods or Chattcls
taken in execution under the
3 process of any Court of Re-
quests under this Act, or in respect of the proceeds or
value thereof, by any person not being the party against
whom such process has issued, the Clerk of such Court
cr other Officer as aforesaid, upon application of the
Officer charged with the exccution of such process, as
rvell before as after any action brought against such
Officer, may issuc a Summons, calling before the said
Court, as well the pnrty issuing such process as the
party making such claim, and thereupon any action
which shall have been brought in the Court of Judica-
ture in respect of such claim shall be stayed, and the
Judge of l‘)e Court of Judicature, on proof of the issue
of such Summons, and that the Goods and Chattels
were s0 taken in execution, may order the party bring-
ing such action to pay the costs of all proceedings had

Penalty for Clork, &e.,
taking bribe.

Provision for cases of erro-
neous execution of process.

. upon such action, after the issue of such Summons out

of such Court of Requests ; and the Commissioners of

such Court of Requests shall adjudicate upon such ~

claim, and mnke such order between the parties in
respect thercof, and of the costs of the proceedings as
to them shiall scem fit, and such order shall be enforced
in like manner ng any order made in any suit brought
in such Court. L
. XXVI. If any person shall bring aiiy suit in
Limit of damages in ac- any Co“”ﬁ of Jlld_i_cnlu}'e
tions against Clork, &e. in the said Secttlement in
v respect of any grievance
committed by the Clerk, Bailiff, or Officer of any
Court of Requests within the jurisdiction of such
Court of Judicature under colour or pretence of the
process of the said Court of Requests, and upon the trial
of the action, no greater damages shall be found for the
plaintiff than the sum of two hundred andfifty dollars, no
. costa shall be awarded to the plaintiff in such action,
unless the Judge shall certify in Court, upon the back
of the record, that the action was fit'to be brought in
the Court of Judicature. !
XXVII. In all cases where any conviction shall be
had for any offence commit-
Ak ted against this Act, the form
-of conviction may be in the words or to the effect follow-
ing (that is to ay), Be it remembered that on this day

~  Porm of conyiction,

of. 5 3 in the year,
A. B. is convicted before ! a Magistrate
for the (or before & Commisioner

acting under Act “of 1862 o
(statp the offence) and I (or we) the said okhaving
do adjudge the said
.and pay for the same the sum of
-for to be committed to
of 3 ] given under
) and seal ( 2

to forfeit ,

for the space

( ) the & dhnnd
the da yi

aforesaid. chimpfid

4

No order, verdict of judgment, or other
proceeding made concerning
the matters aforesaid shall be
qiashed or vacated for svant
of form.

XXIX. Where any distress shall be made for any
_sum of money to be levied
by virtue ‘of this Act, the
distress itself shall not be
g f deemed unlawfpl, nor -the
party making the same be deemed a trespasser on
account of any defect or wat of form in the informa-
tion, summons, conviction, warrant of distress or oth.er
proceeding relating® thereto, nor shall the party . dis-
training be deemed a trespasser from the beginning, on
account of any irregularity which shall afterwards be
committed by the party so distraining, but the person
aggrieved by such irregularity may recover full satis-
faction for the special damage in an action upon the
case.

* XXX. All actions'and prosccutions to be commenced
against any person - for any
thing done in pursuance of
this Act shall Le commenced within three calendar
months after the fact- committed, and not afterwards,
and notice in writing of such action, and of the cause
thereof, shall be given to the defendant one. calendar
month at least before the commencement of the action ;
and no plaintiff shall recover in any such action, if tender
of sufficient amends shall have been made before such
action is brought, or if after action brought a sufficient
sum of money shall have been paid into Court, with
costs by or on behalf of the defendant. <

A.

In the Court of Requests in and for the Station of
(es the case may be).

XXVIII.

No order, &c. tobe quash-
ed for want of form.

Distress not unlawfal on
account of defect or « infor-
mality.

Limitation of actions,

Fonry or WARRANT.

I hercby direct you to distrain the Goods and
Chattels on the Premises of A. DB. situate in
in the for

dollars, being the amount of

months’ rent due to C. D., for the same,

the sum of

on the day of last, according to the
provisions of the Act No. of dated st day
of May.
(Signed and Sealed)
To .
E. T,

Sworn Bailiff' and Appraiser.

B.

In the Court of Requests in and for the Station of
(as the case may be).

Fory or INnveNTORY AND NoTICE.
(State particulars of Goods seized.)

Taxr Notice that I have this day scized the Goods
and Chattels contained in the above Inventory for the
sum of dollars being the amount of
months’ rent due to C. D., at
that unless you pay the amount thercof, together with
the costs of this distress, within five days from the date
hereof, or obtain an order from one of the Commis-
sioners of the Court of Requests to the country, the
same will be appraised and sold, pursunut to th'e’pro-
visions of the Act No. of

.~ (Signed) L. F,
Sworn Bailif and Appraiser.

A. B.

&
lnst, and
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In the Court of Requests in and for the Station of
SCALE OF FEES TO BE LEVIED IN DISTRAINTS FOR
Hovuse RENT.
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The above scale is intended to include all expenses,
except in suits where the tenant disputes the landlord’s
claim, and witnesses have to be subpeenaed, in which
case each subpeena, for sums under must be
paid for at each, and above that
amount, and also where peons were kept in charge of
property distrained per day must be
paid per man,

D.
In the Court of Requests in and for the Station
of (as the case may be).
A. B. (Plaintiff.)
versus.
C. D. (Defendant.)

A. B,, Inhabitant of “in the Station
of maketh oath and saith,
that C. D., whois also an Inhabitant of the Town
of is justly indebted to
in the sum of dollars for arrears
of rent of the Ilouse and Premises No.
situated at in the Station of

due for at
month, to wit from to at
the rate of dollars . per mensem.
Sworn before me, the day of 18

Commissioner.

E.
In the Court of Requests in and for the Station
of (as the case may be).

Take Notice thatwe have appraised the Goods and
Chattels seized on the 2 under
the provisions of the Act No. of of
which a Notice and Inventory had been duly served
upon you under date the f
and that the said Goods and Chattels will be sold
on the at pur-
suant to the provisions of the said Act.

(Signed) E.F.,

” G. u,

- Sworn Bailiffs and Appraisers.
o
A. B.

STATEMENT OF OByECTS AND REASONS.’
. The object of ‘this Bill is simply to enlarge the juris-
diction of the Courts of Requests in the Straits Settle-

ments_from thirty-two to one huudred Dollars, or from
sixty-four to two hundred Rupecsas

GOVT. INDIA BILLS—I14
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A presentment by the Grand Jury in Jnnuur;’ 86
represented the business of the Supreme Courtto haye
increased so much of late as to rengder it very desirable
that an additional Judge should be appointed, and in
forwarding the presentment to the Governorythe Honor-
able the Recorder stated that ¢ the number of petitions
in civil causes filed at the Law side involved a ¢mantity
of business quite sufficient to occupy the time of any
single Judge, independent of the largeamount of Eqaity,
Lcclesiastical, Admiralty, Criminal, and miscellaneous
matters that necessarily come before the Court, without =
taking in‘o account the Springand Autumn Sessions,
both Civil and Criminal, at Malacea, which have likewise
to be held before the Recorder of Singapore.”

In forwarding these remarks of the Ionorable the.
S i ST, NG Recorder to lh‘c Government
o] airar T M of India, the Goyvernor of the
e Straits Settlement repeated a
recommendation he had formerly made for an extension
of the jurisdiction of the Courts of Requests as a meaus
of at once materinlly lightening the labors of the Higher
Court, and the Government of India, concurring in the =
recommendation, requested that a Bill migh be brought
in to effect the object desired. ~

The Bill originally introduced into the late Legis-
lative Council provided only for an extension of the
jurisdiction of the Courts of requests from thirty-two
to one hundred Dollars, but the Select Committee on
the Bill recommended that its scope should be enlarged «
in accordance with suggestions which were made by
Ilis Honor the Recorder of Singapore supported by
the Governor of the Straits Settlements. i

The present Bill includes the amendments recorg-
mended by the Select Committee, and in addition to an
cnlargement of jurisdiction from thirty-two to one
handred Dollars proposes to extend to the Courts
of Requests in the Straits Settlements the pro-
visions of Act VII. of 1847 (for regulating distresses
for rent) and the following Secctions of Act IX.
of 1850 (the Small Cause Court Act)—XXILV., XLVIIL,
XLVIIL, XLIX,, L., LL, LVIIL, LIX., LX., LXIL,
LXIX,, LXXXIIL, LXXXIV., LXXXVI., LXXXVIIL,
LXXXIIL, CII., CVIII, CIX., CX,, and CIX. o

(Signed) II. ForbEs.

The 22nd January 1862.

M. WyLiE,
Depy. Secy. to the Govt. of India,
Home Department.

Tur following Bill was introduced into the Council
of the Govefnor General of India for the purpose of
making Laws and Regulations, on the 26th Fchrum;v
1862, and was referred to a Select Committee who will
make a report thercon after the Ist June next:—

A Bill to cxtend Act XXIII. of 1840 ( for exe-
cuting within the local limits of the jurisdiclion
_ of Her Majesty's Courts legal process issued by
Authorities in the Mofussil,)

-

Wnrreas it &% expedient to extend the provisions of
Act XXIII, of 1840 (for
cxecuting within ¢he lycal <
limils of the jurisdiction of Her Majesty's Courts legal
process issued by Authorities in the Mofussil) % it is
cnacted as follows :—

I

Extension of Act,

Preamble.

B

L
The said Act XXIII. of 1840, shall be read
as if the words “any Court
of Judicature established
by Royal Charter or by Royal Letters Patent” were
mentioned thereir, instead of the words “Supreme Courts
of Calcutta, Madras, and Bombay.” 5 Provided that no
Proviso. writ, warrant, orother process
e g shall be endorged under the
said Act by any Court of Judicature of the Settlement

. Y
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of Prince of Wales® Island, Singapore, and Malacen, so
8 to compel the attendance beyond the limits of the
jurisdiction of such’ Court of Judicature of any person
fiving within such limits, unless special grounds be
praved to<he satisfaction of the Judge of such Court
to whom such endorsement shall be applied for, in sup-
port ot the application, which grounds shall be recorded
in the endorsement of the writ, warraut, or other
process.
-~ II. Any Summons, Bill in Equily, or other process
issued to commence a suit
or action at Common Law
or in Equity or on the Eccle-
siastical side by any Supreme
Court established by Royal
Letters Patent in any part
of the territories that are or shall be vested in Her Ma-
Jesty by the Statute 21 and 22 Vic. c. 106 eutitled «“ An
Act for the better Government of India,”” may be served
within the local jarisdiction of any other such Court if
endorsed for service by a Judge of such other Court as
hereinfter provided. The Summons, Bill in Equity, or
ather process intended for service shall be accompanied
by a certificate annexed thereto, signed by a Judge of
the Court from which the same is’ issued, stating some
special cause why such Summons, Bill in Equity, or
other process should be served within the jurisdiction
of some other such Court as aforesaid, and appli-
cation shall be made to a Judge of such other
Court, on production of such Summons, Bill in
Tiquity, or other process, and of such certificate,
phior to such service thercof. On such application
heing made, it shall be in the discretion of such Judge
{0 require proof by affidavit or otherwise that it is pro-
per to allow such service, and on learing such proof
such Judge shall cither endorse the Summons, Bill
in Equity, or other process for service, or shall endorse
thercon the reason for not ordering the service
thereof. If such Summons, Bill in Lquity, or other
process be not endorsed for service as aforesaid, it shall
not be served under this Act. 'When endorsed for ser-
vice it shall be served in the same manner as if it had
criginally issued out of the Court in which such
« endorscent is made.

Servica of process issued
by ono Supremo, Court, to
commence a suit or action,
. Within the local Jurisdiction
of another Supremo Court.

StATEMENT OF OniecTs AND REAsons.

Tur object of the Bill as originally introduced into
the late Legislative Council was to extend the execu-
tion of process issned from any of the Civil Courts in
British Indin, to the Straits Settlements,

The Inw under which Mofussil process in naw execu-
ted within the jwisdiction of the Supreme Courts at
Calenttn, Madras, and Bombay is A ct XXIIT. of 2840.
This Act does not include places within the jurisdiction
of the Courts established by Royal Charter iu the
Straits.

Inconvenience having been experienced from the im-
possibility of serviug processissued by the authorities at
Rangoon on parties in the Sll'i\ltﬂ, and it bfzm;; represent-
ed that “* important commercial transactions aud con-

~stant communication take place hetween Rangoon and
the Straits,”” it was proposed to alter the provisions of
Ant XXIII. of 1849, 50 as to include the jurisdiction
of the Courts established by Royal Charter in the
Straits. i

The present Bill ineludes amendments suzgested hy
the Select Committee appointed to report ou the Bill
originally introduced and provides jirst, that no pro-
cess shall be eudorsed under Act XXIII: of 1840 so as
tor campel the attendauce beyond the limits of the
jurisdiction of any Court estnblished by Royal Charter
in the Straits Settlements of any person living within
aitely limits unless it be proved to the satisfuction of

the Gourt that there are grounds for: the application

for the endorsement ; and second, that process issued

by one Court established by Royal Charter may, at

diseretion, be served within the local limits of another

_ Court established by Royal Charter, when accom-
L
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a Judge of the Court
1, stating some special
ed within the

panied by a certificate signed by

from which the process is issacd

cause why the process should be serv
jurisdiction of another Court.

(Signed) . ForBES.

The 22nd January 1862.

: M. Wyrnrx,

Deputy Scey. to the Govt. of India,
7 Home Department..

The following Bill was introduced into the Council

“of the Gsvernor General of India for the purposc of

making Laws and Regulations ou the 12th February
1862,.and was referred to a Select Committee, who will
make a report theredn after the 15th of May next :—

A Bill relating to Ireaches of Contract committed
in [)Il(l‘/zll'lll.

Whereas it is just and expedient that Defendants in
Civil suits who have broken
their Contracts in bad faith,
withont reasonable excuse, after receiving consideration
for the same, shall be liable to stricter provisions in
regard to the judgment and exccution to be awarded
against them than Defendants whose failure to perform
their Contracts has not been in bad faith or without
reasonable excuse ; it is enacted as follows :—

1. In this Act, a person is said to break, or to
refuse or neglect to perform
his Coutract in bad faith, if
he breaks, or refuses or neglects to perform his Con-.
tract intentionally and from some motive of interest or
ill-will, and not otherwise.

The words “ rensonable excuse” denote an excuse
which the Court may think reasonable, having regard
to the circumstauces of the case, and the ability of the
Defendant to perform his Contract, although such
excuse does not amount to a legal justification of the
non-performance of the Contract.

The expression ** substantial part of the ‘considera-
tion” denotes any such part of the consideration as the
Court shall deem to be substantial according to the
nature of the Contract and the circumstances of the
case. Mere payment of carncst or of a small sum (o
bind the bargain shall not be decmed a substantial part
of the consideration within the meaning of this Act.
Nor shall any payment or delivery as part of the cousi-
deration be deemed substantial, if it is less in amount
or value than the Defendant was entitled, nccording to
the ferms of the Contract, to have received from tlie
Plaintiff' at the time of the neglect or refusal of the
Defendant to perform his Contract.

The words “damages necessary to indemnify the
Plaintiff against all loss” are not confined to such
damages as were contemplated, or may reasonably
be supposed to have been contemplated, by the
partics at the time they entered into the Con-
tract. They include the full extent of loss which
the Plaintift has sustained or is reasonably likely to sng-
tain as a direct consequence of the breach of Contract,
including the loss of any profit which he has been
the!‘cby directly ]3X'(-.\'0n}t~d I'rqm making, whether the
Defendant at the time of entering into the Contract or
of the breach thercof knew that such loss would be the
direct consequence of a breach of the Contract or not.

Words importing the singular number include the
plural : and words importing the plaral number include
the singular.

Words importing the masculive gender include
females.

I (1).—When any person who shall have entered

% 1uto a Contract for the perfor-
mance of any act on his part,
shall have received the ‘con-
sideration, or any substantial
part of the consideration for
the performance of the Con-

Preamble.

Definitions.

Civil Court to determine
as to breach in bad faith and
without excusa of Contract
for which consideration has
been received, -



tract on his part, and shall refuse or neglect to perform
his Contract according to the terms thereof, it shall be
lawful for the Civil Court before which any suit for the
breach of such Contract may be brought, whether such
Court be: one established by Royal Charter or not, to
determine whether the Defendant has in bad faith and
without reasonable excuse refused or neglected to per-
form his Contract. ) ]
(2).—1If it shall find that the Defendant has wilfully
or in bad faith and without
rcasonable excuse refused or
neglected to perform his Con-
tract, the Court shall record iisj;l(lguwn? to that eliact,‘
and shall award to the Plainuff the full &mount of
damages nccessary to indemhify” the Plaintiff against all
loss which he may have sustained, or which the Court
may consider he is reasonably likely to sustain by reason
of the nou-performance bf the Contract. :
TII. If a Civil Court shall arder the specific perfor-
mance of any Coutract of
which the cousideration, or
a substantial part of the
consideration, shall have
been received by the Defendant, and shall fix an amount
to be paid as damages in the event of the non-perfor-
mance thereof, and shall find that the Defendant has
wilfully or in bad faith and without reasonable excuse
broken his Contract, the Covrt may award and assess the
damages to be paid, in the event of non-performance, in
the manner provided by Section II. of this Act ; and
such damages, if they shall become payable, shall be
deemed to be damages within the meaning of this Act,
and shall be subject to all its provisions in regard to
damages.
IV. (1).—Whenever
When damages under Sce-

tion 11. not paid, Defendant
may be detained.

And may in such cases
award full damages.

On order of specific per-
formance Court way award
damagesfornon-performance.

damages shall be awarded by
a Civil Court uuder Scction
I1. of this Act, if the Defend-
ant shall fail to pay the
same at the time at which
they are payable by the judgment or decree, it shall be
lawful for the Court to order him to be arrested and
detained in execution for such period as it may deem
fit, not exceeding the period allowed by the Code of
Civil Procedure (Act VIIL. of 1839), that is to say if
the decree be for the payuicat of money not exceeding
50 Rupees, a period not exceeding three months ; if the
decree be for the payment of money not exceeding
500 Rupeces, a period not exceeding six months ; or if
the deeree be for the payment of money exceeding 500
Lupees, a period not exceeding two years.

(2).—It ghall not be necessary in such ecase for the
Plaintiff’ to provide subsis-
tence money as required by
that Act or by Act VII. of
1855 (¢o amend the Law of drreston mesne processin Civil
aclions tn ler Majesty’s Courts of Judicature, and (o
provide for the Subsistence of Prisoners confined under
Civil process in any of the said Courts) or dict money
required by Act IX. of 1850 (for the more easy recovery
of Small Dests and Demaads in Caleutla, Madras,
and Downbay).

V. In cvery such case the Defendant shall provide
for his own subsistence in
Jail, and in case he shall fail
s0 to do, he shall be wain-
«dl at the expense of the
Government and allowed the same diet as Prisoners in
the Crimtual Jail, and shall be subject to hard iabour in
the Civil Jail foz tlie period during which he shall be
detained in execution.

In such case Plaintiff not
bound to puy for subsistence,

_ Defendant to pay for sub-
ristence or to be kept to hard
lubour,

VI. A Defendant in confinement for non-payment
of such damages shall not be
cutitled to his discharge in
respeet  thereof uuder the
280th and 281st Sections of the said Code of Civil Pro-
cedure, or under any order for his persoual discharge
by a Court for the relief of Insolvegit Debtors (other
than a final order of dischiarge in the natuve of a certi-

_ Defendant not eatitled to
discharge.
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ficate of his former and his after-acquired property) until
he shall have been imprisoned for the period for which
he shall have been committed as dforesaid, unless he
shall have paid the full amount of such damages.

VII. A Defendant once discharged by the expira-
; tion of the pertod of gmpri-
RIEDolendant ‘1fs°'l‘i"l‘l'g°"' .sonment so awarded as afore-
{'i:;ﬂc'""l’e"’ RETES said, shall not be again impri-
: i soned orarrested under the
same Decree : but until the Decree shall be fully satisfied, o
his property shall continue liable, when the Decree shall
be that of a Court established by Royal Charter, to be
taken in exccation according to the pgovisions of Act
VI. of 1835 (Lo extend the operation of, and regulate the
mode of cxeculing writs of execution in Her Majesty’s®
Supreme Courts of Judicature) or to any Act or Rules
in force for the time being vegulating exeeution in such
Courts, and when the Deeree shall be that of a Court
not so established, to attachment and sale according to
the said Code of Civil Procedure. <
VIII. Provided that if the Defendant shall obtain
from any Court for the
Relief of Insolvent Debtors®
an order of final discharge of his person and his after
acquired property in the nature'of a certifiente in banks
ruptey, nothing in this Act contained shall prevent the
full operation of such order in respect of the person or
the after-acquired property of the said Defendant.
IX. The arrest and confinement of & Defendant by
virtue of the provisions o
this Act under any judgment
or decree of n Court estab-
lished by Royal Charter shall not be deemed a satis-
faction of such judgment or decree in respect of any
property of the Defendant. i
X. This Act shall not extend to any Contract
cntered into hefore the pass-
ing of this Act.

Proviso.

-

Arrest of Defendant not
satisfaction.

-

Lxtent of tho Act.
.

STATEMENT OF Onircrs AND Riasons.

The objeet of this Bill is to provide proceedings of
greater strictness, in regard to the amount of damages,
and themature of the excention to he nwarded than the *
Law at present admits, against Defendauts in Civil
suits who have broken their Contracts in bad faith and
without reasonable cxcuse, after haviug received consi-
deration for the same, 4

2. A Bill was brought into the Legislative Couneil
last year by dhe Tlonorable Mr. Beadon to provide for
the punishenent of breaches of Contract of one particular
class, namely Contracts for the cultivation, praduction,
gatheMing, provision, manufacture, carriage, and delivery
of agricaltural produce. « The Bill was framed upor thes
same principle as Act XIIL of 1849, which provided
for the punishment of breaches of Contract by artificers,
workmen, and labourers in the Presidency Lowns and in
such other places as the Government might extend the
Act to, and was itselt based on the special legislation
that has long obtained in England in regard to breaches
of Contract between masters and workmen or labourers v
in numerous callings and trades, Mr. Beadon’s Bill
provided for theecriminal trinl before a Magistrate of
all charges of wilful breach of such agricultural Coii™
tracts by Ryots, labourers, or others who had received
an advance from their enployers, and for their punishi-
ment by imprisonmend with hard Inabour, -~
The Bill was read a sccond time, and was refesred
to a Select Committee, In the meautime a Despatch
was teceived by the Government of India from the

tight Honorable the Sceretary of State in Council es-
pressing disapproval of the principle of the Bill, on the
ground that it trgated a mete breach of Contract as o
criminal offence, aud indicating an intentipn to disallow
the Bill if passed by the Council in Iifllia, $

4. The President of the Select Committee upon the
Bill, the Ionorabl¢ aud learned Chief Justice, (who
had supported -the penal provisions of the Bill, but

L5
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thought that they ought not to be restiicted to Con-
tracts under which advances liad been medec), there-
upon prepared a Draft Report, stating that the Com-
mittee thought, under the civcumstances, that it would
be injuriows to the public interests to pass an Act with
the knowledge that those who have been entrusted by
Parlinment with the power of ordering its immediate
repeal would doubtless exercise such power ; but fur-
ther'stating, that although the Council could not do all
that it might wish, the Committee thought that some
relief might be afforded by exempting complainants in
cases of the nature contemplated by Mr. Beadon’s Bill,
from the necessity of supplying subsistence money be-
fore the Defennants could be detained in execution by
order of the Court, and by rendering the Defendants
linble to be kept to hard labour in the Civil Jail for the
period allowed by the Code of Civil Procedure for their
detention in execution, nnless they should provide for
their own maintenance.  The Houorable and learned
Chief Justice prepared a Draft of an amended Bill in
accordance with these suggestions.
5. The Report itsclf had not been presented, nor
..had any conclusion as to the Draft of the Report or of
the amendments, been adopted, by the Select Com-
mittee at the time of the expiration of the functions of
tne Council as then constituted.
6. The Government of India has since carefully and
«rarnestly considered the subject, and has come to the
conclusion that, in regard to Contracts upon which
consideration has been received, the principle of the
mensure recommended in the Draft Report ought to be
adopted, but that that principle should be earried out
to what appears (o be its legitimate extent, and shoulid
e applied to all Contracts whatsoever, broken in bad
faith and without reasonable excuse, by Defendants
who have reccived consideration.  While it is thought
that a general measure of this kind will be less likely
to meet with objection or disallowance in England than
a measure ‘restricted to agricultural Contracts, it is also
felt that a broad and comprehensive Law applicable to
all Contracts and to all Civil Courts throughout India,
by which a clear distinction is marked out between the
honest and the dishonest Contractor—between the man
who breaks his Contract in bad faith and from some
motive of interest or ill-will, and the man whose breach
of Contract arises from wmisfortune or from circum-
stances which afford him morally a reasonable excuse
though not a legal justification for the breach—is more
consonant with just principles of legislation, and is less
exposed to distrust and misinterpretation than a measure
restricted to a special class of Contracts. ©
7. The Bill accordingly provides that® when any
person who shall have contracted for the performance
of any net on his part shall have received the considera-
«tion, or a substantial part of the consideration for the
same, and shall have broken his Contract, it shall be
Inwlul for the Civil Court before which any suit for the
breach of such Contract shall be brought, to determine
whether the Defendant has broken the Contract in bad
faith and without any rensonnble excuse : and in that
case the Court shall record its judgment to that effect,

. and shall award such amount of damages a8 it neces-

sary fully to indemuify the Plaintiff against all loss,
present and prospective, arising from such breach.
When the Court has so pronounced, the Defendant shall
bo liable to be committed to the Civil Jail in exccution,
for such period as the Court may award, not exceeding
the “time provided by the Code of Civil Procedure,
(thet is, when the damages are under 50 Rupees a
term not exceeding three months, when above 50
Rupees but under 500 Rupees a term not exceeding six
months, when abové 500 Rupees a term not exceeding
two years)—and in such ease the Plaintiff shall not be
bound (o supply thesubsistence money required by the
Cade or by Act VII. of 1855 regulating exceution from
the "Supreme CBurts : but the Defendant .shall be
bound to maintain himself in Jail, or, on failing so to do,
shall be mdintained at the expense of the Government,
and' shall be kgpt to hard laboux while so maintained ¢

z v

49

And the Defendant shall not e entitled tobe dl‘sclmr_gm(
from such confinement under the discharge Clauses of
the Code of Civil Procedure (Scctions 250 and 2‘81),
or under any order of discharge of an Insolvent Court
(other than a final order of discharge in the nature of a
certificate), until he shall either have paid lhc‘?fulz‘
amount of damages, or shall have undc{'go'n‘c the terfn -
imprisonment awarded by the Court:  The Bill ﬂl.,o
provides that when a Defendant shall have been (hsi
charged from Jail by effluxion .nf time, 'lns person shal
not be again lialile to be taken in execution for the same
claim, but his property shall continue subject o cxecu-
tion. and saleatill the amount of damages 15 repaid,
unless, in the case of aerson subject to the jurisdiction
of a Court for the reliefxf Ensolvent Debtors, the party
shall have obtained his final order of discharge in the
nature of a certificat@ fom such a Court.

8 The Bill places an award for damages made by
the Court in the alternative in case its Decree for
specific performauce is not carried out, on the same
footing as ordinary damages under the Bill.

9. Care has been taken so to define the words
“in bad faith,” *recasonable excuse,” and certain
other expressions in the Bill (which might, if unde-
fined, cause embarrassment to the Court applying its
provisions) as to exclnde from the operation of the
Bill all eases in which intentional and dishonest breach
of Contract is not an ingredient, and to give the Court
within the limits preseribed a large discretion to deal
with each case according to its special circumstances.

10. Such a measure will not be open to the objec-
tion that itis pointed against one particular class of
Dafendants, or that its benefits are confined to one par-
ticular class of Plaintiffs. Nor will the objection that a
breach of Contract often involves Equities between the
parties with which a Magistrate or other Criminal
Authority -unaccustomed to adwinister Civil Justice is
not competent to deal satisfactorily, apply to sucha
measure : For the remedy it provides is to be adminis-
tered solely by the ordinary: Civil Courts, including
in that term the Small Cause Coufts, in cases within
their jurisdiction: And that the difficulty of deter-
mining whether a Contract has been broken in bad
faith or without reasonable excuse, will practically be
no greater thau that of resolving the ordinary questions
with which Civil Courts have to deal. The measure,
too, is free {rom the objection that the proceedings pro-
vided against a defaulting Contractor may be per-
verted into an instrument of extortion or oppression, as
it is only after the Civil Court has fully heard the
whole evidence on both sides, and after it has deter-
mined that a valid Contract exists, aud that that Con-
tract has been broken by the Defendant after receiving
consideration, that it will be called on to pronounce
whether the breach was committed in good or in bad
faith, or with or without reasonable excuse.

11. The only vestriction placed by the Bill upon
the nature of the Contracts to which its provisions
apply, is that the Confract shall be one upon which
consideration has been received by the person breaking
it.  On the one hand, it is thought unadvisable to ex-
tend the measure to Contracts upon which the Plaintiff
has not actually given any consideration by parting
with his money, goods, or otherwise, but has merely
promised to give some equivalent for the act to be done
by the defendant : Tu such enses it is often impossible to
say with absolute certainty whether the Plaintiff would
have performed his part of the Contract if the Defend-
ant had performed his. The position of the Plaintiff
has not been changed for the worse, as it has been
when he has actually performed his part of the Con-
tract ; the injury to him therefore in the great majority
of cases is less than when he has given consideration =
and the non-performance of the Contract, even though
in some cases it may proceed from fraudulent motiv:s,
is not in itself of that palpably dishonest character, par-
taking morally of the nature of & breach of trust, which
it is in the other case,
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12. On the other hand, it has been thought advisa-
ble not to limit the measure to cases in which con-
sideration has been paid in money, but to extend it to
all.cases in which consideration of whatever kind has
been received by the Defendant. The Tradesman who
has sold and delivered his goods, or the Landlord whose
land has been held by a tenant, is as much entitled to

e 5 s Ay
protection in respect of the money reccivable by him,

as the Capitalist or Planter, who *has advanced his
money, is eutitled to such protection in respect of the
goods or produce he is to reccive in return. .

13. Such.a measure will Include every breach of
Contract which Mr. Beddon’s Bill provided for, and
will in addition embrace a varigty of other Contracts
of which a wilful and dishonest breach may be fraught
with as mischievous consequences to the Ofll?l‘ contract-
ing party as in the class of Contracts referred to in
that Bill.

(Sigued) W. Rrrcure,
The 29tk Janvary 1862.

DRATT REPORT.
To the HonorasLE THE LrcisuaTive CouNciL.

We the undersigued, being the Select Committee to
whom a Bill “to provide for the Punishment of Breach
of Contract for the Cultivation, Production, Gathering,
Provision, Manufacture, Carriage, and Delivery of
Agricultural Produce,” and a Bill “to provide for
the registration and for the better enforcement of
engagements for the cultivation and delivery of Agri-
cultural Produce” were referred, have the honour to
report as follows :—

The Right Ilonorable the Secretary of State for
Indin having objected to a law for punishing by
Criminal procecedings breaches of Contract relating
to Agricultural produce, we cannot recommend the
Council to pass the Bill introduced by Mr. Beadon
inits present form. Such an Act, if passed by the
Council, even if it should receive the assent of the
Governer General, would no doubt be immediatcly
repealed under orders from Dngland. Whatever
therefore may be the opinions of individual Members
of this Committee (for they by no means agree as
to the principle of the Bill), we think that it would
be injurious to the public interests to pass an Act,
with the knowledge that those who have been en-
trusted by Parliament with the power of ordering its
immediate repeal would doubtless exercise that power.
To pass a Law under such circumstances, and to give it
effect for a few months only, could not by possibility
be of any public benefit. But although the Council
caunot do all that it might wish, we think that some
relief may be afforded by exempting complainants, in
cases of the nature contemplated by Mr. Beadon’s
Bill, from the necessity of supplying subsistence
money before the Defendants can be detained in
exccution by order of the Civil Court. In many cases
a single individual may be obliged to employ
uumerous labourers or cultivators to enable himself to
carry on the business in which he may be engaged,
and in which he may have embarked his capital. T'o
compel him to resort to the Civil Court for every
breach of Contract which may be committed by those
whom he has employed will be a hardship, and will
afford but little relicf, unless Courts competent to
deal summarily with the cases, such as the Small
Cuuse Courts, be established in sufficient numbers
and within convenient distances. But even if such
Courts be established, the bencfit to be derived from
them will be greatly diminished if Complainants be
compelled to deposit subsistence money not exceeding
four annas a day for each defaulting Contractor, before®
he can be detained in execuson by order of the Civil
Court after a decrce obtained against him. We
therefore propose to relieve Complajnants in such cases
from the necessity of depositing subsistence money
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which now exists under the Civili’l’rocedure Act, and

to render the Defendants liable to be kept to hard labour *
in the Civil Jnil so long as they are detained in execu-

tion, unless they provide for their own naintenance.

The expense to Government will be no greater, than' if

the defaulters were detained in the Criminal Jail under
an order of a Magistrate. 'We propose also to render

the defaulter’s property liable to distress and sale for
the amount expended by Government for his maing,
tenance, leaving the defaulter himself liable to be impri-

soned and kept to labour for an additional month unless

the amount be paid. We have madq snch alterations

in Mr. Beadon’s Bill as we think necessary ; and consi-
dering that the Contracts in question will be subjevt
only to the Civil Courts, we sec no_nccessity for any
special provisions for registration. We have introduced
in the Bill such of the Clauses of Mr. Sconce’s Bill as
appear to us to be necessary, and we recommend the
two Bills to be consolidated. e

M. WyLrE, -~

Depy. Sccy. to the Govt. of India,
Ilome Department.

The following Bill was introduced into the Council
of the Governor General of Indin for the purpose of
making Laws and Regulations on the 12th February
1862, aud was referred to a Select Committee, who will
make a report thereon after the 15th of May next :—

A Bill relating to Enziyralion. to the British
Colonial Dependency of Seychelles.

Whereas it is expedient to extend the provisions of
Act XV. of 1842 (for regu-
lating the Emigration of the
Native Inhabitants of the Territories under the Govern- -
ment of the Last India Company to the Island of
Mauritius) so that Native Inhabitants of British Indin
may emigrate to the British Coloninl Dependency of
Seychelles : It is enacted as follows :— o
I.  Act XIV. of 1839, in so far ag it renders liable to
E ; penalties every person who

SLZYNLANERRIIAL ) make wﬂhlnny Native
of India any contract for labour to be performed in the
British Colonial Dependency of Seychelles, or who shall
knowingly aid or abet any Native of Indinin emigrat-
ing frout the Ports of Calcutta, Madras, and Bombay
respectively to the said Colonial Dependency, is re-
pgled. .

IL.  All the provisions of the said Act XV. of 1842,

s . . a8 modified by Act XkIX.

RSB RIL o 1860 (rclal¥ny lo Vessels
carrying Imigrant Passenyers o the British Colonies),
shall extend and apply to Native Inhabitants of the
British Tervitories in India who shall cmigrate to the
British Colonial Dependency of Seychelles, and the said
Act XV, of 1842 shall be read as if the words “ or the
British Colonial Dependency of Seychelles’ had bean .
inserted therein after the word  Mauritins” wherever
the word * Mauritins' occurs in the said Act.

III.  No Emigrant shall be permitted to embark for
the said  Dependency  of ©
Seychelles without a cer-
tificate from the Agent ap-
pointed by the Government of Mauritius and Seychelles,
countersigned by the Protector of Emigrants of the
Port of Culcutta, Madras, or Bombay, to the cffeat that
such person has been engaged by him as an Emigrant
to that Dependency on the part of the said Government.

IV. In qa§c of sickness breaking out on board of any
vcsse]qcom'cying Emigmuts
to the spid Dependency, such
Lmigrauts gay be taken to
the Quarantine Station of
the Island of Mauritiug, and
in such case such Ehigrt\‘u may, at their option,

Preamble.

No Emigrant permitted to
cubark without cerdficate.

In case of sickness, Emi-
grauts mays b taken to
Quarantine Station of Maa-
Titius,



coutract for service at the said Island of Maaritius, or
may proceed to the said Dependency ; and if they shall
elect to contract for service in the said Islnd of Mauri-
tius, such Emigrants shall then be regarded and treated,
in all raspects, as il they had emigrated to the said Island
under the said Act XV, of 1842,

V. This Act shall tuke effect as to the sajil Colonial
e ek sementafiA et Dependency. of - Seychelles
from the any when the
Governor General of Indin in Council shall notify in
the Calculta Gazelte that such regulations have heen
provided, and &uch wmeasures taken, as the Governor
_General in Council deems necessary, for the protection
of such Emigrants during their residence in the said
Colonial Dependency of Seychelles, and in respect of
their return to India,

STATEMENT oF OBincTs anp Riasoxs.

The Government of Mauritius has informed the
Governmeut of India, that the Sceretary of State for
the Colonies hias approved of the extension of Indian
Emigration to the Seychelles Dependencies, and has
tequested that the measure may veceive the sanction of
the Indian Legislature.

The present Bill has been drawn on the model of
Act XXXIII, of 1860, relating to Emigration to Natal,
and was introduced into the late Legislitive Council at
the request of the Govermment of India,
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It proposes no new provision of Law, and only ex-
tends 10 the Seychelles the same facilities for obtaining
labourers from India which have already been given to
other British Colonies. ) -
(Signed) 1. Fonrnes.
The 22nd January 1862, ;

M. Wyrnie, :
to the Govt. of ladia,

Depy. fHeey.
1o i Home Department.

The (ollowing Report of a Select Committee was
preséited to the Council of the Governor General o{
India for the purpose of making Laws and Regulations
on the 19th February 1862 :— : -

We, the undersignéd, the Mecmbers of the Seloc&_
Committee of the Council of the Governor Goncr:}l of
India for the purpose of making Laws and Regulations,
to whom the Bill to amend the Law relating to the use
of a Government Seal was referred, have the honour to
report that we have considered the Bill, and that we
have ouly to suggest the insertion of the words “or by
the authority ”* after the word ¢ behalf” in lines 7 and
13 of the Section, so as -to provide for the use of the
new Seal, whether it be required to be affixed on behalf
ol the Government (as provided in the Bill) or by its
authority.

(Signed) C. J. ERsKINE.
. W. Ritcme.
© II. B. HArINGTON.
M. WyLIE,
Govt. of India,

Depy. Secy. to the
; Home Department.

Privzed fof Government at the Bostoay EnucarioN SocIETY s PRESs, Byceulla.



