
...; 
s:-. co ... ... .... 
C) 

0) 
LO 

0 
l2: 
'tl 
Cll 
I'< 
Q) ... 
"' 'h'g 
Q) 

~ 

.56 

THE 

®nblilihctl bu 3\uthoritu. 

THURSDAY, 15m FEBRUARY 1872. 

~ Sepamle paging is given to th£s Pctrt, in orclol' tha.t U m.a.!l be fil ccl aR a -~opamlc compilation. 

PART V. 
. ... :.·: .. 
~ . ·. 

PROCEEDINGS OF THE COUNCIL OF THE GOURNOR GENERAL Of iND1A. 
Abstmct of tlte Proceedings of tlte Cozmcil of the Governm· General of India, 

assernbled fo1' tlte pmpose of mahing Laws and Regulations under the 

p1·ovisions of the Act of Pw·liamenl 24 9" 25 Vic., cap. 67. 

The Council met at Government House on Tuesdny, the 30th January 1872. 

PRESENT: 

The Honourable .Joi·JN STnAci-IEY, Senio1· Member of the Council of the Governor General 
of India, presiding. 

His Honour the LmuTENANT GovEnNon oF BENGAL. 
The Honourable Sir RICHARD TEMPLE, K.U.S.I. 
The Honourable .J. FITZJAMEs STEPHEN, Q .. C. 
Major-Genernl the Honourable H. W. NonlJAN, C.B. 
'l'he Honomable J. F. D. iNGLis. 
The Honourable W. RomNSON, C.S.I. 
The Honourable F. S. CuAPM.\N, 
'l'he Honourable R. STHWAnT. 

The Honourable .J. R. BuLLEN s ,\JlTI!. 

The Honourable F. R. CocKERELL. 

OATHS AND DECLARATIONS ACT AMENDMENT BILL. 

The Honourable Mr. STEPHEN, on the resumption of the debate on the Bill to amend 
Act No. V. of 1840 (concerning the Oaths and Declarations of Hind6.s and Mahometans), 
moved that the Bill be recommitted. He said the Council would recollect that the debate in 
relation to this Bill was adjourned for a given time, which expired to-day. During the interval, 
the matter had been considered bv the Select Committee which had recommended that the Bill 
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should be passed, and aft.er cousitleralJle discussion they . carne to tlte conclusi~n that the Bill .:6 
should be made more explicit, and thel'f~fcre, that it would be better that lt should be re
committed. He accordingly moved that the Bill be re-committed, in ordt:r that a new and 
better version of it might be urought out. 

His Honour the LtiWTENANT·GovEnNOR said he had a few words upon this su~ject tn 
say. He was very glad to know that the Honourable Memhet· in charge of th~ 13111 had 
taken the course which he had annonuccd, and his Honour believed that, substantwlly, there 
was not likely to be much difference of opinion in regard to the provisions of the Bill so lilt' 
as it now went. Probably all were agreed that the ordinm·y use of the pt:esent form of 
solemn affirmation should be struck out of our procedure. But before the motiOn was passed, 
he wished to ~ay one or two words in regard to the very difficult question upon. which l~e con· 
fessed he had himself nut made np his mind, uamely, whether, in. extTao~·chuary ctrcum: 
stances and in special cases solemn oaths should be used. The questiOn whrch t.hc . C?unctl 
would l1ave to decide was, whether the reli<rious sanction should be altogether el!llllTiated 
ft·om the administration of justice as an engi~e for getting at the truth. Now, in consid<·ring 
t.he mattar, he thought t.hat perhaps we were apt to look at this question too much from. our 
own point of view. We belonged t.o a very civilised country and a very adv•mcecl society. 
in which truth was reganled as a virtue quite independently of oaths, and was supported 
by very strong social sanction~. On the other ltand, it was his i!npre?sion th~tt, in most 
countries of the wodd, both in the East :tll(l the West, but more especwlly Ill the East, truth 
was in no rf'spect looked upon as a publi~ duty, nncl was no.t supported by. social ~anctiom. 
His impression was that, ;dthough it nught not be the ordmary h.uman vtew tim~ l an~uage 
was .,.iven to us to conceal one's thoughts, still the fact was that, m most count!'les, 111 by 
far the oTeatet• numbeor of countries in various stno·es of civilisation, the opinion genemlly 
was, th;t a man was not bound to tell th~ truth, aruJ tlmt speech was a weapon which might be 
fairly used either to communicate the truth or to conceal it. His belief was that, whether we 
looked to the manners or practices of savage tribes, ot· to the standards by which the civili sed 
ancients regulat.c,d t.IH.·ir aft:1irs, they did not think themselves bound to tell the truth to their 
disadvantage. If we louked to the commandments which we found in the earii est writings 
of our own ·faith, we did not find that truth was among the cardiual virtues of the first degree, 
and that it was prescribed as obligatory upon men. V·l e did not find any commandment 
which said "Thou shalt not lie:" we only fvund the commandment which said "Thou shalt 
not beat· false wit.ue;:s against thy neighbour;'' there was nothing said about bearing false 
witness in favour of thy ncighbom·. lf we looked to other parts of those writings, the pt·inci
Jlle inculcated by the most ancient wns this, thut you were not to foreswear yourselves; not 
that you should speak the truth upon all occasions, but tha t on solemn occasions you should 
not say that which was false. Now, ")' OU had here a country, India, which was somewhat in 
that stage in which amongst people of all classes and all grades, there was no social ~:\llction 
for truth. On the other hand, you had iu India, as you had in all nations, a special •anctity 
uttaching· to what were called oaths; that was to say, \Yhen a man did not simply say '' l 
speak the truth,'' but when he solemnly called God to \i•itness, in oue form or other, that he 
would speak the truth, then, by the concensus of all nations, he was bound to speak the 
truth at his peril and would suffer for it in the next world if he did not. As Hts HoNO UR 
had said on a late occasion, he beliered that when an oath of this kind was udministered 
according to the form:> and practicl! a11d idt'as of the Natives of this country, there was no 
country iu the world in which an oath was more effective than in India. The question was 
whether we were to discard and eliminate this engine from tho administration of jnst.ice, 
which in all Native Sates had been considered the most powerful engine for eliciting· the truth. 
\Yell, the view which the Honouraule Member in charge of the Bill had deemed it desirable 
to take, he believed, was this, that in our Courts and in the circumstances under which we 
administered oaths or affirmations, oaths were ineffectual, and we must rely on whnt he mi o·ht 
call the secular sanction fot· elicit.ing· tlJC truth. We must tell wituessrs a'nc! parties to s~its 
thut we did not uuminister an oath, but if they toltl a lie, they would go to jail. If that 
was an effect.ual and protective sanction, it. would be all very we'll. But when he looked to the 
practical administration of justice, to the terror which was held out to a witness if he told a 
lie, he fear~tl that you relied upon a terror that had very little practical effect, for this reason 
that the number of cases which were su.ccessfully prosecuted for pe1jury was very small indeed: 
'When you came to analyse the small number of cases in which people were convicted of per
jury, he believed that it \vould be the exper·ience of all around him, not only that there was a 
small number of such cases, but also that in the greatet· number of these, owing to the proce-
dure of our Courts, the parties were convicted of petjury simply because they had contradicted ·"\. 
themselves, saying something different in one Court from what they had before said in 
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· · DnotherCourt. There were a certain number of convictions on that ground; but. couvlct•ous 
for pe•jury pure and simple, where you proved a man's words to be fal::e, were, he might say 
without fear of contradiction, extremely rare. Consequently, the tenor you cuultl huld out 
in t.he shape of this secular sanction was very small indeed; he might almost say infinitesi
mally small. A witness could therefore snap his lingers at you: the chances wP-re ten thou
sand to one that he would ge; off; he would say to himself" I shall not go to jail; therefore 
I shall speak what 1 like." 

I-lls HoNOUR confessed that this was an extremely difficult subject, and one upon which 
he had not fully made up his minJ. He admitted tlmtthere were some forms of oath, such as 
swearing upon a son's head, to which ohjcctiou might l'aidy Le takeu, and he would not 
ad vocate the administration of t.hat class of oaths; but if a .Hind(• considered the holding of a 
cow's tail a form of oath which his co-religionists respected, IIC did not see that th<'re could he 
Jli•Jre oujection to his doing SO, than t.he rertuiring" Christian to kiss the Bihle. The view, 
therefore, which he was incliued to suggest as being worthy of considemtion would ue, while 
granting- that it was not desirable on all occasions to use the name of God Alrnighty, to con
sider whether it would be :ad 1·isahle to ~ay that, on certain special occasions, an oath might 
be administered; whether it might not be possiule to say that each Local Government, on tile 
recommendation of the local High Court, should prcsc•·ibe the particular forms of oath 
respected in the Provinces, which might be administered to witnesses and parties on certain 
solemn occasions; and whether the C<Jut·t might not order or permit such au appeal to the 
oaths of parties for the settlement of a dispute. This subject was somewhat mixed up with 
civil procedure, and Hts HoNOUR was not prepared to recommend any definite course at 
this moment, but he would venture to submit, for the consideration of the Committee, that 
it was a matter which ought not to be decided without very full and careful and anxious 
cousideratiou. It was a question of overwhelming importance, whether we ought finally 
and completely to eliminate the religious sauction. 

The Honourable lVI1·. STEPHEN said it appeared to him that His Honour the Lieutenant
Govemor had overlooked the litet that the question at present before the Council was 
whether the Bill should be re-committed, and not whether any particula•· recommendation 
should be made to the Select Committee. It would rest wi1h the Committee to make any 
recommendation which they thought it nece:>sary and proper to mak('. Mr. STEPHEN wuu\d 
tl!erefore suggest to His Honou•· that it would be for him, before the report of the Select 
Committee was made, to make up his mind as to a definite proposal; if he came to tl!at 
determination, it. would be in his powe•· to propose an amendment to that effect, assmnin~ 
always that the Committee did not think it desirable that such oaths sho1Jid he taken, aiHI 
the matter would be taken into consideration when tl)e subject was again brought uefore the 
Council. 

The Honourable Mr. ltomN~ON thought that this was a matte•· which showed how im
portant it was that the Native opinion of the country should he propel'ly represented h•Jth in 
Council and in Committee. He had alluded to the <~hscnce of' Native advice in the legisla
ture on a former occasion, and felt himRelf bound to do so nrrain on a que;tion of this kind. 

The Motion was put and agreed to. 

CRD,IlNAL PROCEDURE UILL. 

The Honourable Mr. Sn:PHEN al~o presented t.he 1m·liminary report of the Sdcct 
Ct•mmitt.ee on the ilill fen· regulating the Procedure of the Courts of Criminal Judicature not 
e,;tablished by Royal Charter. He ueed not remind t.he Council of the circumstances con
nected with the intmductiou of this l3ill, ami of the course which was taken when it was 
int.roduced. The Committee had received, as Mr. :-;TEPUEN had mentioned on a fm·mer 
occasion, a strong recommendation from more Local Gol'eruments than one, including that of' 
Bengal, that the existing state of things with regard to the j uri$diction O\'Cl' ~uropean British 
subjects should be altered. 'rhese recommendations had been carefully consult•red, and the 
Committee had arrived at the conclusion that the lime had come when tl1e law on this 
subject might properly be altered, and they had prepared a preliminary report for the purpose 
of giving the widest publicity to their views, in order \hat the matter might receive full 
consideration by the public before the amended Bill was prepared and brought up before the 
Council for consideration with the view o~ its being passed into law. The Committe~ 
wished to secure the fullest possible discussion, at the earliest possible period, of the substan
tive changes which it wns propo5ed to make in the law. In a Bill of so large an extent, 

·'there must of course be a large number ol' administrative changes in which the Committee 
ust act fo1· themselves, and on which it would be idle to consult the pul>lic at large. Out 
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with regard to general questions of br~all pri~c!ple, he th~ught it ~vas. \'ery desirab.le that .r : 
the public should have every opportumty of giVlng expressiOn to thei~ v1ews. He pi ?posed 
therefore to state now what the Committee recommended on the subject he had mentwned ; 
and on one or two others of considerable importance. It i,vas not proposed to pass this Bill 
until the end of March; he hoped that the early opportunity which was tak.en of giving 
publicity to the conclusions to wbich the Committee had. come, would be sufficient to afford 
ample time for the fullest discussion of them by the pubbc. 

The Committee recommended with regard to juri,;diction over European British sub
jects:-·-

" ( l .) That a full-power. Magistrate, being a ju~~ice of t~1e Peace, ?nd being·, in the 
case of Mofussil Mag1stmtes, a Eu1·opean Bnt1sh subFct, shoula be empowered to 
try European British subjects fo1· such offences as would be adequately punished by 
thrP.e months' imprisonment and a fine of rupees J ,000. 

" (2.) That a Sessions .J u~ge, being a. ~urope~n British subject, sh?uld be em pov:ered 
to pass a sentence on European Bnt.Ish sul~Jeds of one year, or fine; and that, 1f the 
European British subject pleads guilty o.r ac~epts th~ Sessions Judge's jurisdictio~, 
the Court may pass any sentence wh1ch 1s prov1~led by luw for the offence m 
question. 

"(3.) That a European British subject convicted by a Justice of t.he Peace. or Magis
t.rate, should have a rig-ht of appeal, either to the Court of Sesswn, or H1gh Court, 
at l1is option. 

" ( 4.) That in ev<>ry case in which a European is in custody, he may apply to a Hi!?;h 
Comt for a writ of habeas corpus, and the High Comt shall thereupon examine the 
legality of his confinement and pass such order as it thinks fit." 

Mr. STEPI-u;N did not wish to enter at length into the reasons which had led the Com
mittre to these conclusions. He might, however, say that an early ameudmeut of the law 
in the way of a reasonable extension of the criminal jurisdiction over Europeans seemed to 
him absolutely necessary. As the law stood, a British subject could not be criminally punish
ed by any tribunal other than the High Courts-a procedure which involved an immense 
deal of trouble and expense-except in a limited class of cases, such as petty as;:aults and the 

. like, by fine extending to rupees 200, and, on non- payment of the fine, by imprisonment ex
tending to two mouths. He could well understand how such a state of things came to exist. 
In fo1·mer times, almost ill! the Europeans in the country held official positions, aud would be 
liable to be punished by removal from their oU1ces for any misconduct on their part, which 
was n considerable guarantee for their good conduct., The only other Eu1·opeau residents 
were military men who, of course, were subject to military tribunals and military discipline. 
But. the number of Europeans now to be found in India had very largely increased, and their 
position in life was very different from what it was before. The degree in which they were 
subject to Government control, either as military men or persons in ofUcial employ, was weak
ened; and there was a much larger number of men over whom the Govemment had no hold 
whatever. It appeared to him, therefore, that every ?lie would agree that the old state of 
the law was unsuitable to the ~tate of things now existing, and that the only question as to 
which there could be any difference of opinion was the degree to which the criminal jmisdic
tion over British subjects should be extended: it was a matter in which no ab!':olute line could 
be dmwn; but a sort of rough analogy might be found in the jmisdiction of Mao·istrates and 
Courts of Quarter Se~sion in England. The extent to which jurisdiction was pro'J)osed to be 
given over Em·openus in the Mofussil was, in the case of conviction by a Justice of the Peace, 
imp1·isonment fur three months, which, takiug· the imprisonment of a Emopenn in India as 
beiug twice as severe a punishment. as his imprisonment in England, would be equal to im
prisonment f!n· si.x months _in Englaud. A. Court of Session was empowered to pass a 
sentt'nce of nnpnsoumcnt for one yem, wh1ch would correspond to two years' imprison
ment in Englanu. Since the passing of the Consolidation Acts of 1861, two years' im
prisonment w·as in almo&t. every case the greatest extent to which a pt>rson could be im
prisoned in England. Therefore, what the Committee proposed might be said broadly ancl 
roughly to consist in subjecting Europeans in lndia to such punishments at the hands of 
1he ?rdinary Courts as could be inflicted on them qt home by Magi.>trates in petty or quarter 
Sesswns. 

With regard t.o that portion of the resolution of the Committee which related to writs of 
habea.~ co1•pus, what the Committee proposed was tq render a matter certain which was now 
attended with considerable doubt and uncertainty. · ~ 
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There was another important subject upon which the Committee had come to the follow
ing resolution:-

"RESOLUTION 2.-\Ve think that t.he provisions of the Code ought to be !'xtencled to pro
ceedings in the Presillency towns, bnt not so as to vary the procedure now in force 
in trials by jury in the Prt-sidency towns. 'vVe aren•Jt, however, as yet in a position 
to say whether this can be more conveniently done in the present Bill OI' in a sepa
rate measure." 

The g rounds of this recommendation were snfficifntly obvious. There was an obvious 
importance in having one ;;y6tern in force throughout the whole country, and though the 
English system was no doubt originally better than the Indian system, he thought that the 
1 ndiun sys tem was now th e bette r of the two. They did not propose, as at present advised, to 
interfere with the procedure in trials by jnry in the pn·sidt•ney to1vns. The conditions which 
rendered trials by jury desirable did exist to a consi<h•rable extent i1; such towns; they had 
in fact been in existence in Calcutta fot· he diJ not exactly know how long, but he believed for 
a hundred years and more, atHI in Madras and Bomuay fur a very considerable time. But 
setting aside the procedure as to trials by jury, if the other parts of the Code of Criminal Proce
dure were examined, there would be fouud very little rea~on why a similar procedure should 
not be obserrcd in a ll Courts. When a crime was committed, the offender would be al'l'ested 
with or without a warrant according- to the nature of the offence. He must be taken before 
a Magistrate who mn5t commit him for trial before the Co~ut of Session ot· the High Court; 
he would be tried, and if couvictl:'d, sentt•nc•e would be passt-d. These were the steps to be 
observed under the Criminal Procedure Code, and it appeared to Mr. STEPHEN that thet·e was 
no good rea5on why there should be one system in one part of the couutt·y and another system 
in another part of the country. The mattet· would require to be very carefully consider~d in 
order that no mistakes should be made, and it might be found advisable to deal with the 
subject in a separate measure. 

The third resolution had reference tu a question which was refet'l'ed lo the Local Go
vcrnmeuts when this 13ill was introduced; it was a question connected with the jut·y sy!'tem 
in the Mof'tts>il. The jury system, as the Council were aware, was intt·oduced by the Cri
minal Procl·dure Code, passed in 18fi I. It was then felt to be an experiment because the 
whole system of trial by jury implil'd the t'Xistence of a state of things whieh was peculiar to a 
community of Englishmen, Ol' a people with English ideail; and if it. <lid succeed, it would 
succeed in spite of difficulties p('culiat· to ludia. The Committee had considerable doubts as 
to the course which ought to be taken in reg-ard to the jury system in tlte Mofussil, and 
whetlu' r it ou!!,ht to be maintained at all. There was, howevet·, one point upon which they 
felt clear. The·y thought that the Judge, in cases in which he differed from thn jtll'y, should 
have power to reft•r the case to the High Comt, and that. the High Court ~hould he empowered 
to pass final orders. In trials by jury a degree of fiuality attached to the verdict which 
attached to the decisions of no other tribunal in the country, and which was entirely opposed to 
the g-eneml spirit of the administration of justice in lncli:1. lf il man ll'as convil·ted before a 
Session Judge, he had an appeal to the High Court, where they discussed the whole matter, and 
if th ey thought justice had not been done, they would reverse the decision. In England this 
could not be done, and the e!Teet was that an irreg-ular appeal to the Home Secretary was in 
practice allowed, by which the ends of justice were often defeated. llere, if a jury convicted, 
their verdict was absolutely final; tmd the only remedy available when a man was unjustly 
convicted in that way was a petition to the Local Govcrumcnt or tlJ the G(m•rnor General in 
Council, as the case might be, for the exercise of the prerc•gut.ive uf mercy. That was a powe1· 
to which 1\'lr. STrlPIIEN thou ght there was the very strou~e$t pos· iblc objl'ctiou. The ad
ministration of the Ia w was one 1 hing. and the exc<:'ptioual setliug aside of the law was quite 
a different thing. Uc admitted that t,hcre might be exceptioual cases wlwt'<', owing to peculiai· 
circumst!lnces, it \I'O•Jld be prupet' fur the Govcrnmt•nt to interfere to mitigate sentences which 
the Judge was bound to pass. But it appea1:ecl to Mt·. STEPIIRN altogether improper that ll 
man should be permitted to say " the Judge thinks 1 am guilty, lJUt l tel\ you that l am 
innoc~nt." Substantially that was an appeal; but it was an ~ippcal to a person whu ought 
not to accept the appeal; such ques.tiuns ought to be left to the judicial authorities. The in
formation before the Committee upon this subject. ancl the experience of the members of the 
Committee, led strongly to the conclusion that failures of justice resulted f1·om this circum
stanc!'. 

Such were the resolutions of the Committee as to the three points of change in substan
tive proredure which they recommt-nded, and they were brought fonvard in this way in ordet· 
to give them the very widest publicity that they ~ould have. 

v.-18 
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INDIAN EVIDENCE BILL. 

The Honourable Mr. STEPHEN then presented the second report of the Select Committee 
011 the Dill to define and amend the Law of Evidence. He hoped that the Report of the 
Committee would be published in the Ga:t.etle next Sntunlay. Thi5 Bill had been very fully 
1liscussed in connection with the papers recei,·cd on l.l1c subject from all parts of the country. 
He might observe t.hat there were rnrious points which lmd been the subje!'t of criticism, all(! 
:uuendments had been made in the Bill to meet those .rritici~ms. He, however,' was able 
to say that., as fiu· as he knew, there war; a consi.d~rable concurrence of opinion that a law 011 

this subject w11s wanted, all(! that this Bill should be passed substantially in its present form. 
Experience would show what furthet• amendments would be required. He hat! the authority 
of' many of the Judges of the Uigh Court!\ to thg· fact that tlwy cousidered it de~irable that 
a Bill on this snl~ject should ue passed, aldwngh there were a great vari.·ty of suggestiuJts as to 
particular amendments of tlte law. The amendments whieh had attnwted most alteution 
were certuin sections of the I3ill relating- to the CJ'Oss-examinatiou of witm•."ses by barrister:> 
and advocates. The provi~ions in the I3III on this su~jt· ct had been considerably altered, but. 
he would not at present entt·r into any of' the questions which W(·re dealt with in the Report of 
t.he Committee. The alterations which the Committee recommended would be Sl'l?ll when the 
t•eport was publi~hed. He proposed that the Bill ~hould lie before the Co111mittee for a 
t•easonable time, and that it shonl1l be finally submitted to th e• Council four Ol' fire weeks 
nf'tC'r the publicat.ion of the Hc:port. · 

The Council ndjoumed to 'J.'ucsclay, the l3tlt JiC'brunry 187:2. 

C,\LCUTTA, 

The 30llt JauU!II'!J 1872. 

1!. S. CUNNINGHA.ii'I , 

0/Jir.iating Secretary to t/;e Council '!f lhe Go1:crno1· ricucral 
j'o1· mahiu.IJ 1 mts and Rr·gulatiom· .. 


