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THE 

THURSDAY, 31sT OCTOBER 1872. 

9'" Seixwate 1>aging is given to this Pcwt, in o1'cle;· that it 'lncty be filecl as " sepaw1.te com1>ila~ion. 

PART V. 
PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA. 

:Abstmcl of the P;·ocee~Ungs of the Oou;ncil o.f the Gove1''1W1' Gene;·al o.f India, assembled fa?' 
the pt~1]JOse of ?ncdoing Lctw.~ and .Reg·ttlat·ions ~vncle l' the P1·ovisions -of the Act of Pcwlia­
mcnt 24 ancl 25 Vic. , Gap . 67. 

The Council m et at Simla on Saturday, the 12th October 1872. 

P-.·esent: 
His Excellency the Vrc ~;noY AND GovEuNon Gr~NrmAL o~· INDIA, G.M.S.l., lJ?'ettidlill!g. 
His Honom the LmuTENANT-GOVE!lNOU of the Punjab. . 
The Honourable Sir J oHN SntACREY, KC.S.I. 
The Honourable Sir RICIL\UD TE~rl'f,J;;, K.C.S.I. 
Mn.jor-Gcnera.L the Honoumble H . W. Nom!AN, C.B. 
The Honoumble ARTHUR HonuousE, Q.C. 
The Honoumble E. C. BAYLlW, C.S.I. 
The Honourable R. E. EGERTON. 

NORTHERN INDIA CANAL BILL. 
The Honourable Sir JoHN STRACUEY presented the Report of the Select Committee on the .Bill to 

regulate Inigation, Nn.vign.tion and Drainage in Northern India. He thought it convenient to say a 
few words in explanation of the Report. So far as the Po.njli.L was concemed, the Committee hn.d not 
considered it their duty to re-o1Jen questions of importance which had been fully considered and cn.re­
ful.ly decided; and if the Committee had been dealing with the Panjab nlone, they would have had 
little or nothing to do but to recommend tl1e passage of n. Bill repealing ::mel re-enacting Act XXX. 
of 1871 with the omission of the six sections reln.ting to a water-rate on lauds irrigable but not irrigated. 
But it was necessary to make the Act also apply to the Nort:h-Westem J>rovinces, and this rendered some 
rutemtions unavoidable. These were shown in the Report. On some point-s the views of the Local 
Governments concerned had not been altogether indentical, but aJJ these difierences bad been either got 
over or compromised, n.nd the Bill in its p1·escnt state hnd been accept-ed by the Lieuf ennnt-Oovernor of 
the Panjab and his honourable friend :M:r. Egerton, and would, Sir JoHN STRACHJ;Y believed, be found to 
meet the views of the Lieutenant-Govemor of the North-Westem Provinces. The Committee tl1ought 
tlu1.t the Bill was fit to become law at once ; but as the measure was of so much importance, it was pro­
posed in the first place to republish it as n.mended in the Gazette of India. He hoped it would be 
proceeded with as soon as the Council re-n.ssembled in Calcutta. 

PANJA'B SALT BILL. 
The Honourable Srn RICHARD TEMPLE moved that the Bill to give the force of law to certain rules 

relating to Salt in the Pan jab be passed. He hn.d already stated the object of the Bill, and explained the 
circumstances under which it had become urgently necessary, in order to prevent the illicit traffic of salt 
in the Panjli.b. The Bill had 1·eceived the full approval of the 'Lieutenant-Governor and the Financial 
Commissioner of that Province. 

The Motion was put and agreed to. 
v.-169 
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OBSOLETE ENAQTMENTS REPEALING BILL. 

Tile Honournble Afr. HODHOUSE i;1troduced the Bill for ~he rep~al of certain. obsolete 'enactments, ['""" 
and moved that it be referred ton Select Committee with mstruct1ons ~o re1~ort_m_three months. He ·\) 
said-" When I obtained leave to introduce this Bill, I st.'\ted• the necesstty of .r~hevmg _statute-boo~s of 
tl1e quantity of dead lnatter which is thrown oft" by them as by aH other hvmg bodtes.. The toilers :1 
among st.'ltutes have indeed reason to be grateful to those who undergo the la.bour of cl•;mrmg o~ ex~ra­
neous matter. Repealing Acts were passed in 1871 and 1870; but the last great operatiOn of th1s km?, 
n much greater one than this, wns effected in the year 1868, by an .A.ct drawn by th? Sec~·etary and Sir 
C. Hobhouse, and revised by Mr. Cockerell, a gentlem:1n whom I find_ cons.t.'\ntly 11_ut~mg Ius shoulder to 
the wl1eel when difficult and laborious work is to be done. Let nobody nnagme that It IS a matter of course 
or an easy thing for one to take from a statute-book just the right quanti~y, neither ~oo much _nor .too 
little. It is no more ensy than it is easy for a snrgeon t,o extract a tumour from the thtoat. It teqmres 
~rent prior knowledge of the suqject, research, patience, judgm~J!t nne~ accuracy. I )wpe also that,nobody 
IS tl1inkiun- tlwt the Bill before the. Council is d11c to any learumg or mdustry of m~ne. I have only the 
e.1sy t.'lSk ~f intJ·oducing it wl1en fi·mned; its constmction is due entirely to 1\'Ir. \Vh1tley Stokes. 

"Now, with respect to this Bill I have the satisfaction of knowing that i~ furthers the o~jects 
certJJinly of one, I believe of both, my predecessors in this Council. For I hold 1?- m:y hand a mmute 
written some time since l1y Mr. Stqphcn with refer~nce to the work of the Leg1slattve Department. 
After showing that the Depm;tmeut .consisted of lmnself aud 1\'lr. Stoke:J, he tmns to the work of 
improving the Statute-book. He sn,ys-

" 'I will now proceed to consider .tlJc st(lps hy which this should be done. 
·• ' (1.) The first step is to t~ep(ml .alf useic;ss or ob~olb.te. ci1actments A great deal bas already been 

done in this direction, but nwch stillremnins to be effected. 
·• ' (2.) The second step is to reprint, in the order of their dates, the Acts left unrepealed. 
·• ' (8.) Th~' third step is to ascertain from the different Local Governments, what Orders and Regu­

lations, other than .A.cts of the Lecrislative Council passed since 1861, are iu force in them, ·~ and 
to pnss nn Act declarincr that thdse Orders and Regulations, and no others, shall be in force 
in those provinces. 

0 

" ' .A.Il this might be done at once, nnd without delay or expcu~e. When it was done, we should 
know precisely what we have got to de:1l with. We might, while this is going on, prepare a 
ta.ble of contents for the Statute" book of Britislt Iudi:t, showing what Act.s would require conso­
lida!iOJi under e~ch head. This work, which would have been exceedingly laborious, has prac­
tically been already done, or nearly done, by iHr. Stokes, whose Index to t he ·written Law of 
India would enable us, in a comparatively short time, to complete it .' 

"The present Bill, which deals with eighty-eig-ht dilfcrent enactments, will, I hope, form one impor­
tant step . townnl~ the ol~ject of a. revised Statute-book, and, iu add ition, to the work which has been 
going ou st.end iJy lor some year,. · 

"Now, at om· last meeting Sir J ohn Stmchey intimated that some i)eople had imbibed the notion 
tha~ !.he work recctttly doue, or some of it, was to ue undone ; and he took occasion to contradict that 
uotJon, and to speak in terms of praise, high, but not too high, of those who had borne the principal 
share in t.he work. I need not repeat what I then said. I -will only agn,in express my thanks to him for 
having said so well what we all think. ·But it would, 1)erhaps, he useful if I were to add something by 
way of distinguishing between the various lines of .work to be purBUe(l, all parts of one great whole, and 
showing why some should preferred to others. Of course I >tm not ·presuming to speak for the Govem­
ment, and personally I shall discharge, us well as I can, whatever duties are tiet me. But, looking at the 
matter wit.b th(• li.q-hts I have at present, it seems to me most-likely that the work of codification proper 
will advance, L~t au event~ for a year or two, at a slower rate than lately. , 

"\lllhen I speak of codification proper, I mean the reduction to writing ·of unwritten laws. The 
l"e-armngement anti combination ofwritte11 llliws is also codification, but it is codification of that which 
_i's a.lready codified, aud is .usually called consolidation. 

" Now, consolidation, dealing with written l'aw, need not iuvolve any cl.m.no·e at :~II; and, thO\wh it 
oft.en ~riugA about some change, yet it is often mere cho.nge of dot{).il, nnd son~times very litHe of that. 
Unwntten law stands in a different position. Of co'urse everybody knows that what we call unwritten 
law is uot nnevidenced by writing. But it is contained in mauy difi'erent writiu.,.s, records of old tradi­
tions ru1d of the utterances. of dif'~ereut lawye_rs, uau~lly imperf~ct, often conflicting, and never possessing 
an absolute or final authonty which no one 1~ at hberty to dispute. 1t is as it were f!oatinrr in the a.ir 
~yllabled l.Jy many voices, which it is the pri.vileg? of the skilled judge to hear, and his dut/to com bin~ 
mto harmony for the purpose of the case lJelore hun. It, therefore, possesses t\ flexibility and a power of 
adaptation which cannot be possessed by the written law. 

" Now, to reduce this floating clement to· 11. single authoritative writing necessttrily involves· change. 
No human genius, or collection of human geniuses, can express iu l:tnguage the result of a quantity of 
traditions and judgments so a.~ to give their precise equivalent: that there should be nothing over and 
yet no Jack. Nor can law be expressed for the first time in language of final and indisputable authority 
without ncquiring a bearing and a rigidity which it had not before. Few probably could :tttempt the 
~ without finding that the constant imperfection of their instrwuent and tho occasional aberration of 
tbcll" o-E conceptions from the,true·mark lead them to expressions which, when they come to be inter­
pret.ed."'.r ethol'li, .wovk unforeseen results. 

• This was done in 1860 by direction uf Sir H. Maine. · 
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1
' It is obviot)S, therefore, ~bat from the very nature of the case, the codification of unwritten law 

must bring· about much more change than that of the written law. And this leads me to the following 
reflections : 

" Fi1·st.-Every clu1.nge brings some unsettlement. If it is a wise change it settles society on a 
firmer basis thnn before: 'but there must be some disturbance in the process. We are acting for people 
who, we are told, do not accept change readily. They have no 1·epresentative institutions, and no orga­
nized machinery for making their seutiments known, so that we do not learn immediately what they nre 
thinking. It therefoi·e, seems more prudent not to make many large changes simultaneously, lest the 
inevitable disturbnuce should be too much multiplied ; nor in too rapid succession, tlmt we may learn 
something of the working of one before bringing on another. 

" Secondl.y.- ·As I luive observed before, every {,tt'e!l.t legisb.tive measure must h11ve it~ imperfections. 
Some are congenital with it, some spring from the circumstnJJCe that it is interpreted by minds other 
than those which frmned it, so that unintended consequences are brought about, These imperfections 
will be disclosed by the wear nnd tear of daily work. And it is of greater moment for a time to watch the 
working of the important lnws actually passed, and to asSist it when necessm-y, than to pass others which, 
of course, would have their defects too,, perhaps in much greater number. · 

" Thinll'lj.-Supreme legislators may think that I take too professional a view of Lhe matter, but I 
believe that no laws can work well unless lawyers are well acquainted with them. It may not be always 
true that' whatever is best administered is best,' but it certainly is true that without good :mel accurate 
administration no JHinciples and no rules can work well. Such administration cannot be had from men 
who nrc not thorouglt!y familiar with the law they are administering. Now, I hear ti·01n judges and 
others some apprehen:ions lest t hey should be found wanting for .some time in their knowledge of the 
~ew bodies of law. Nor is this surprising, because a lawyer gets his law ground into ·him by daily prnc­
tJCc, and is never thoroughly at ease with it, and cannot apply i.t with promptitude and accuracy till 
tl1at. process has taken place. If, therefore, we preseut new laws too rapidly to those who lt:tve to apply 
them, we run much greater risk of miscarriage, and of having to do some of our work twice over, than if 
they come more &tt·adually. 

" There is yet another reason why the work of codification can hardly go on ~o mpidly, nnd that is 
that the principle of many rec0nt Acts has brought in their wake the necessity of much legislal.ion, of a 
local and subsidiary kind, but still legislation. It has been of late years a frequent practice with this 
Council to pass laws la.yiug down certain principles :mel limits of action, and then leaving Local Govern­
ments to apply the principles by means of deL.'\iled rules. The plan seems, if I may say so, to he excel­
lent, and peculiarly suitable to the circumstances of Imlia. But the working of the law, for good or ill, 
depends very much on the fmme of the rules. And we ho,ve recently had some instances in which the 
law nnd the rules together have brought out some unexpected and not very sati~factory results. It will, 
therefore: be necessmy, to bestow more attention Ul)On these codes of rules, nnd, if necessary, to come to 
the Legislature for amendment of the law9 under which they are framed. 

" I hope it will not he considered that by these remarks I intend to disparage the work uf codifica­
tion; because I do not mean that. It is certainly far the most difficult of all the work a legislator can be 
called on to do, and makes the greatest demands on legislative genius. It requires the greatest amount 
of mental labour and of mental power. 'What I mean is, that at this juncture, just after large measures 
of condification have been j)nssed, the other objects I have mentioned have greater claims on our attention. 

"Thi~ Bill is for on0 of those objects, namely, the simplification of the written law with an ultimate 
view to a revised editiou of the Statute-book; and, as such, I move lor leave to introduce it." 

The l\'Iotion wrL~ put agreed to. 

nUDRAS CIVIL COURTS BILL. 

The Honourable Mr. HounousE moved that the Report of the Select Committee on the Bill to con­
solidate and amend the law relating to the District ~hmsifs in the Presidency of Furt St. Gcurge be 
taken into consideration. He said that, as stated in the Report, the Goverument of Madras !.ad depre­
cated the passage of the amended Bill (whiclJ consolidated the law reh~ting to· all the local Subordinate 
Courts) until the qu.estion regarding the separation of the Civil Scn·ice into Revenuo and JUtlicinl 
Branches bad been settled. It was pointed out to that Govemmcnt by the Lc,islntive Dopnrtmcul that 
the amended Bill, consolidating the fourteen Acts and Regulations in which lhc law on t.J.e >:uttiect Wl\8 

now contained, would faciJitatc rather than binder the solution of this c1uestion. 'Mr. HonuousE was 
happy to say that a letter had been received that morning from the Government of nladral!, from which 
he would read the following pMsage : 

"In deprec.'\ting any amendment or consolidation of the law relating to the Civil Courts in this 
Presidency, until the question of the separation of the judicial and re\'cnuc branches of the 
service shall have bt>en definitely settled, the Madras Government wel'C influenced by the 
following considerations : 

"lst.-That as it has been proposed to re-establish the grade of Subordinate Judge, as it existed 
in this Presidency prior to 1862, with a small cause jurisdiction superadded, and to 
reserve all appointments to that grade of judicatory as fonnerly to 1nembers of the 

• Covenanted Civil Service, it is not expedient to abolish the designation of Principal Sadr 
Amln which· bl\8 been hitherto applied to a grade of judicntory not so reserved. 
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· Tl 1 B'll r. ed to in y'our Jetter clearly contemplates the subordinate courts, for • 
"2nd.- Int1 ~ 

1

11
e .ti re ~T b ·n,., exclusively confined to civil work ;·whereas, in the opinion of ~ 

t
"
1
' ucG 1 pro'? eCs, lnecii'I "'1·t ·I·s ''eiy d<esirable tba.t the Courts in which Coveria.nted Civil ~~.:: . 
te overnor m m ' . h' I . d' . 1 ffi f c· '1 d ' Servants are to serve ·before being nppo\I~te~l ~o the 1g 1er JY tcia_ ~ _ce __ ? : t_YI an ._. 

Session Judge, should be invested with a c~tm.ma.l as well as W!t~ a Civil JUIISdtctwn .. 
"2. 1 am directed to state that tbe ,Goveruor in Counetl .do~ ,not now des_n·~ ~o press these o.bJec-· 

tions to the proposed Jegislntio1~. The fi!·st .can 'probably, be ~net_ by chv.1dmg the Subordm~t~ 
J d · t .. ·o ,., ·acles of 11·htch the first would usually be rese1ved for the Covenanted Civtl 

u ges m o "''' o1 
· • · · • • • • l t d · th B'll s · . nd in rerra.rd to the second. obJectiOn, , although It _ts not con~emp a. e m e 1 

tl~:ti~~ Subordin:.tte Judges shoulcl exercise a crilninal jurisdictiOn; the~·e IS notlung apparently 
in its rovisions which would preclude the Local Government, shoul~l It see fit to do s~, from 
invest~v• any of t.he Subordinate Judges with the powers of n Magistrnte under the Qode of 
Criminal Procedure." 

The ~fotion wns pnt nod ngreed to. 
TJ1e Honourable Mr. HouHOUSE then moved th:tt to the second clause of section one the following •.)-

words be ndded : 
"except the 'fracts respect;ively 1inder the jurisdiction of the Agents for Ganjam and Vizagapatam.': 
Under Act XXIV. of 1839 these tracts possessed a judicial system of their own, and the effect of the· 

amendment would be to preserve it. 
The Motion wns put and agreed to. 
The Honournble .Mr. HonrrousE then moved that to section seven the following clause should be 

~~: . 
"The Local Govemment may for good nnd sufficient reason annual any appointment made undet· 

this section.'' 
The section refen·ed to District 'Munsifs, and the amendment, which had been suggested by the 

Local Government, would confer upon that Government a power which Mr. HonHOUSE thought it was 
only reasonable tl1e Go"ernor in Council should possess. 

The Motion was put and agreed to. 
The Honourable Mr. HoDROUSE also moved that in sectiou eighteen for the words" The Judge of a 

District Court" .the words "Auy Jmlge of a District Court, Subordimtte Judge, or Dis~rict Munsif" be 
substituted. ~ 

The eft'ect of tl1is amendment would be to enable the Local Govemment to suspend or remove for 
misconduct any judicial office1· under the Act. 

The Motion was put and agreed to. 
His Excellency the PnESIDEN'l' moved that to section twenty-two the following clause be added : 
"Every np}JOin tment under this sectiou shall be made subject to .such rules as the Local Government 

from time ~time prescribes in this behnlf." _ 
His Excellency thought that this clause, which had been suggestecl by the Madras Government, 

would tend t.o prevent jobbery. He was, however, unwilling to interfere with the discretion conferred by 
Section 22 on District Judges as regards the su~pension and removal of \Uinisterial officers. · 

The Mot.iou was put and agreed to. 
The Honoumble Mr. HonHOUSE then asked lea1•e to withdraw his Motion thnt the Bill a-s amended 

be passed. As the amendment:s which had just been made were not iu all respects precisely in accord­
ance with the wishes of the Madras Government, he thought it desirnble to give that Govemmeut an 
op~rtnnit~r of considering the nmended Bi_U . . A; q_uestion had also been raised as to the propel: mode of 
v~uiug_ sm~s for Inn~ for tl~e purposes of JnnschctJOn tm~er the propo~ecl Act. H e there tore, proposed, 
w1th His Excellency s pormtssion, to postpone the passLno· of the Bill until the fir~t meetinCT of the 
Council in Calcutta. o o 

Leave wa.q granted. 
PA.i~JA'B OPIU!ri BILL. 

The Ho~wumhlc ~Ir, ~GBI\'fON m?~ecl that the. Report ?f the_Select Commit.tee.on the Bill to amend 
the law relatmg to Opnuu Ill the Pnnpb he tuken mto constderntwn. 

The Motion was put nnd agreed to. 

The Honourable M1·. Ea~<:RTON then moved thnt the Bill as amended be passeJ. 
Tho Motion WWl put and agreed to. 
The following Select Commitl:ee was named : 

On the Bill for the repent of ce~tain obsolete enactments-the Hunournble 1'1{. B· 1 d ·1 
Mover. ' r. .ty ey nn t 1e 

The Council then adjoumed si11.e die. 

Bimla, the 12th October 1 Ri2. 

WHITLEY STOKES, 
Secretary to the Government of India. 

PBlliTIW AT THI.: GOVt:ltll.lll!:N'r CENTRAL l'ltKS~, UOioliiAY. 


