
-
~ 

5!1.8 

THE 

1Bnmha11 ®nurrnmrnt <JBaJrttr. 

THURSDAY, 12TH SEPTEMBER 1872. 

®" Sepctmte llCtging is given to tMs Pcwt, in onle~· thctt it rncty be filecl Ct8 Ct Bepc~mte compilation. 

PART V. 
PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA. 

Abstmct of the P1·oceeclvngs of the Oonncil of the Gove1'1W1' Gewmtl of Inclia, asaemlilecl fm· 
the pm·pose of mctl.:ing .Lct1V8 and RP-(pnlat·ions ~mde1· the p,,·ovision.~ of the Act of Pcwbir.t­
'fltent 24. and 25 Yic ., Cap. 67. 

Tbe Council met at Simla, on Thursdr~y, the 29th August 1872. 

P1·esent: 

His Excellency the VrcEROY AND GovmNOR GENEUAL OF INDIA, 0.1\I.S.J., '(J't'e8icl);ng. 
His Honour the LYF.UTENANT-GOVF.RNOn OF THE PANJA'n. 
His Excellency the CoMii!ANDER-JN-CHIJo:F, G.C.B., G.C.S.I. 
The Honoumble Sir RICHARD 'fE)tPu;, KC.S.I . 
.Major General the Honoura.ble H. W. Non:.rAN, C.B. 
'fhe Honomable ARTHUR HoDHOUSE, Q.C, 
The Honourable E. C. BAYf.EY, C.S.J. 
The Honomable R. E. EGERTON. 

AOT V. OF 1872 AMENmlENT BILL. 

The Honourable Mr. HonHOUSE presented the Report of the Select Committee on the Bill to amend 
Act No. V. of 1872 (to 1·emove cloubts as tu the Jqwist7;iction of the High Cmu·t of BO'mbcty ove1· the 
P1·ovinwe of SinuU~). 

INDIAN EVIDENCE ACT (1872) AMENDMENT Bl'LL. 

The Honourable M:r. HonHOUSE also presented the Report of the Select Committee on the Bill t<l 
amend the Indian Evidence Act, 1872. He said that in collSidering the Bill tl1c Committee lmd proceed­
ed on the principle t,hat under the circumstances it was no part of their duty to alter any part of the Act 
on the score of principle, but only to effect such a.ltemtions as they believ<:d the draftsman would have 
made if his ::tttention had been called to them. · 

The principal reason for passing the present Bill into law lJeforc the ht Scpt<lmher, wa.~ · this:-Act 
I. of 1872 repealed in toto a prior Act, XV. of 1852; and one of the scctiou11 of that Act wrus a.~ follows: 

" XII.-All Her Majesty's Court'l within the British territories under the Government of the East 
Indian Company, and every Judge and Justice of such Courts, and every Officer, Commissioner, 
Arbitrator or other person now or hereafter having, by law or by consent of parties, authority 
to hear, receive, and examine evidence, with respect to or concerning any suit, action or other 
proceeding in any of such Courts, is hereby empowered to administer an oath to all such 
witnesses as at·e legally called before them respectively." 

v.-141 · 
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Now that wa.~ a positive enactment, in the clearest possibl? t~rms, purporting to confer upon certain 
tribunals and officers power to administer oa,ths. P1·iJnuLja.ct~ 1f tbo.t powe~· were removed from the 
Statute Book, and nothing put in its place, it would cease to ex1st. The qu~st.JOu th~n was, '~heth;r the 
power could be derived from any other quarter. For the purpose of determmmg tlus quest10n, 1t had 
been necessary to read five Act~ of Parliament and ten Charters, and . to .read some .of .these docume!lts 
very carefully, sil1ce they were fmmed on the most perplexing of ::til prmC!ples, the pnuCJple of declarmg 
void all previous inconsistent }Jrovisions. So that you had to read through the whole document to see 
what was and what wus not inconsistent. The result was, as well as he (Mr. HoBHOUSE) could make out, 
th::tt the power of administering an onth would remain with the High Courts, hut would not remain with 
the Commissioners and Arbitrators therein meut.ioned. It was therefore important to leave upon the 
Statute Book as clear and extensive an authority as that which was taken out 'of it, and the simplest ~vay 
of doing tho.t in the present emergency was by continuing the ?xisteuce of that s~ctiou. ·when.the t1me 
came for dea.lin,.,. with that matter fino.lly, -the proper place for 1t would be found m an .Act relatmg to the 
suqjects of oath~ and affirmation rather than in one relating to the general subject of evidence. 

Mr. ffODHOUSE thought it right to mention to the Council that he had received a telegram from 
1\fr, H. S. Cunningham, desi1·ing thn.t tl1 c passing of the present Bill might )Je postponed until some 
further communicntion was received fi·om him. llf.r. Cunningham intimated that lte did not think it 
neccs•a1y to continue the section just discussed, and that there were other defects in the Bill. Mr. 
HOBHOUSE thought it right that the Council should decide for themselves in this matter after hearing 
the reasons for passing the present Bill Unquestionably the assistance of the gentleman who had had a 
great share in preparing the A.ct, w.ould bc' Ii:io~t -valu(l,blc in any amendment ~fit.. He . probo.bly. under­
stood the Act far better that any o! the CounCil, and was aware of many tlungs to whtch attentiOn had 
not beeu called. 1\'lr. HonHOUSE most sincerely regretted that in his jmlgment, pressure of t ime pre­
l'ented theii· receiving Mr. Cunningham's nssistrmce. He (Mr . .HOBHOUSI>) had previously shown the 
kind of embarrassment which migl1 t arise from the present condition of things. He would now try and 
explain the degree of it. Previously to this year, the incapacity to administer au oath would have 
vitiated many lega l proceedings. But in tlie present year, an Act (No. VI. of 1872) was passed, whi~l1 
hnd two obj ects-one was to respect and bind the conscience of witnesses, and the other, to ]Jrevent the 
entire ,,;tiation of legal proceedings by omissions and ilTegularities in the administration of oaths. The 
fir3t object had nothing to do with the Jlresent C(Uestion. An oath was an oath, whatever might be the 
form of it, :.iud the person who administered it must be duly qualified to do so. Tbe second object was 
imporbmt, because it diminished the mischief which might arise from the inca1Jacity of the Judge to. 
administer au oath. But it did not prevent the administration of an oath by such incapable person from 
being an irregularity. Nor was it easy to say how a Judge, upon being pressed with such ilTegularity, 
would deal with the case. Certainly, many a Commissioner and Arbitrator would say, "inasmuch as no 
objection is made by the ,yjt,ness, and as au oath is the regular form of 11roceeding, and as I have, by 
express legislation, l1een made incapable to administer one, I decline to go on with the case." Besides 
th1s, the Act in question did not affix the ]Jenalties of pe1jury to the giving of false testimony under such 
circumstances. On this point, sections one hundred and seventy-eight and one hundred and se,7 enty-one 
of the Penal Code siJOwed the im1Jortance attached to the lega.l administration of an oath by duly 
authorized 11ersons. . 

For ~he foregoing reasons, Mr. HonrrousE could not help thinking that we should be runnincr some 
a.pprecia.Lle risk of disturbance of judicio,] proceedings if we did not pass this Bill into law by the 1st 
Septembt'r, on which day A.ct I. of 1872 was to come into force, whereas no possible injury would be done 
by continuing the section in question, the only suggestion against it being that it was useless. 

With regard to the other amendments, he would not remark upon them in detail. They would all 
~peak for themselves, nnd were intended to cover obvious defects and slips either of writing, or of printino­
or of drnfting. "We had now received several criticisms on Act I. of 1872, and t.here was little doubt that: 
nft.er it had been tested in actual practice, it would, like most laws of great maf>Tiitude and difficulty, and 
~specinlly t.hose ]Jassed on s~tbjects ~ew to legislation, require amendment in sev~ral particulars. Probably, 
Ill bhe coul'lSe of a couple o! years, 1t would be necessary to pass another amendino- Act and t he su««es­
tions of Mr. Cunningham would be most valuable for that purpose, Mi:. HonrrousE therefore tho~4l·ht 
proper that the better plan would be, not to have any further delay at present, but to keep a careful 
record of all suggestions sent in, and to use them when the time was ripe. 

He also aJlplied to His Excellency the President to SUSJlend the rules for the Conduct of B\1siness. 
The ~RESIDEN1' s~ id that, in .his opinion, Mr. Ho~HOUSE had shown sufficient cause for suspending 

the Rules Ill the present case. H1s Excellency accordmgly declared the Rules suspended. 
The Honourable Ur. HonHOUSE then moved that the Report be taken into consideration. 
Tl1e Motion wns put nnd ngreed to. 
The Honourable Mr. HODIIOUSE then moved that the Bill be passed. 
The Motion was put and agreed to. 

DEFINITION OF COIN AMENDMENT BILL. 
The Honou!1J:ble 111~;· H~lll!,iOUSE. mov~d that th; Report of the Select Committee on the Bill to­

amend. the defimhon of Com c?ntamed. m th~ Indmn ~cnnl ~ode, be taken into consideration. The 
Committee bad made no change 111 the B1ll, wh1ch \YM s1mply mtended to con-ect a slip in the drafting of 
the Code, and thus to render penal the counterfeiting of' the coin of Native States. 

The Motion was put a.nd agreed to. -

The Honourable Mr. HOBHOUSE then moved that the Bill be passed. 
The Motion was put and ag1·eed to. 
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BOM:BAY REGULATION XIII. OF 1827, SECTION 34, CLAUSE 9, REPEALING BILL. 

The Honourable Mr. HonuousE introduced the Bill to repeal Bombay Reaulation XIII. of 1827, 
r> section thirty-four, clause nine, and moved tlmt it be referred to a Select Committee with instructions to 

report in a fortnight. He had already explained the object of this Bill. 

TRANSHIPMENT OF GOODS BILL. 

The Honourable Sir RICHARD TE~lPLE introduced the Bill to amend the Law relating to the 
Transhipment of Goods imported by Stearuer, and moved .that it be referred to a Select Committee with 
instructions to report in two months. He said under the provisionH of Act XX. of 1867, the Chief 
Customs Officers in the ports of Calcutta, Madras or Bombay might, under certa.in circumstn.nce~. and 
subject to rules issued by the Local Government, grnut leave to tranship goods imported hy Stea.mer, 
without payment of duty and without the security required lly sectio1l one hundred nm\ ten of tlHl Con­
solidated Customs Act. 

It was desirable that the Government should have the power to authorize the same practice in 
Aden, Karachi, tfJC ports of Bunna and elsewhere; nne! the present Bill ar:cordingly repero led Act XX. of 
1867, and re-enacted its provisions making them applicable to those ports, as well as to Calcutta, 'Madras, 
and Bor~bay, and such other ports as the Government of India might notify in the Gazette. 

Power was also given to prohibi t the transhipment of any ~pecificd clas" of good~; and Lhe Bill con­
tained a clause declaring that opium imported by sea might, if the .Local Government thought fit, be 
re-exported on payment of a duty equivalent to the fcc which would have been payable, if it ba•l been 
tmnshi]lped. 

The Motion wn~ put and agreed to. 

SEPOY LUNATICS BILL. 

MnjOI·:-uencrnl the Honourable H. W. NoRMAN moved that the Report of the Select Com1nittee ou 
the Bill to provide for the admission of Native }olilitary Lunatics into Asylums, be taken in to consideration. 

The Motion was put and agreed to. 
H e also moved that in section two, line 7, for the word" wherein," the words "or force, in which" 

be substituted ; and for the last word in the same section, that the word "serving " be substituted. This 
amendment was necessary, in order io make the Bill clearly apply to the Panj(lb Frontier Force, the 
Ha.ida.rabacl Contingent, and Divisions formed for field service. 

The Motion was put and agreed to. 
He also moved that in section four, line 5, after the word " district," the words " or force" be in~erted 
'!'he }.'lotion was ]lUt and agreed to. 

PAN JAB MUNICIPAL BILL. 

The Honourable Mr. EG ERTON moved for leave to in troduce a Bill to consolidate and amend the laiV 
lor the appointment of Municipal Committees in the Paujab. 

He said that Act No. XV. of 1867, regulating the appointment of .i'llnnicipal Committees in the 
Panjab, and for empowering Municipal Committees, with the sanction of the Local Government, to raise 
funds for municipal purposes by local ta.xation, l1ad been enacted for five years, which expired on the 1st 
of March 1872. · 

Its duration was then extended for one year by Act II. of 1872. 
The object of continui~g the Act of 1867 !or one year, was ~o ullo.w ti~1e for considering the subject 

more fully t han was poss1ble when the su~Ject was under discussion m Calcutta, nnd also that Hi:-~ 
Honour the Lieutenant-Governor of the Pan jab might l)e present in Council when the Bill was brought 
forward. The opinion of the Panjab Government in regard to the general working of the Act of 1867 
was communicated to the Council before Act II. o£'1872 was passed. 

The -law had worked well, and it was not proposed to alt-er it materially in any pnrticulrn·. Provision 
would be made for control of taxation by the Government of India, which Act XV. of 1867 docll not 
contain, and certain alterations which five years experience ba{l shown to be necessary would be proposed. 

The rules under wl1ich the Act of 1867 bad been worked would be printed as an annexure to the 
Bill, in order to show how the powers conferred upon the Local Government had been exercised. 

The Motion was put an<l agreed to. 

The following Select Committees were named :-
On the Bill to repeal Bombay Regulation XIII. of 1827, section thirty.fimr, clause nine: the Honour-

able Sir R. TEAlPLE, the Hon'ble ~Ir. BAYLEY, and the M:over. · · 
On the Bill to amenq the law relating to the transhipment of goods : the Honoura\Jle Mcssrij. HoB­

HOUSE and BAYLEY, and the Mover. 
The Council then adjourned till Thursday, 5th September 1872 . 

•• WHITLEY STOKES, 
Secretary to the Government of India. 

Si?nla.., tlte 29th A 11.{/U.Bt 1872. 
-PR_l_lS_T-ED-A-::T-:T=HE=-G:cO::-:~::,E=Rc::!ic::Al:=E:::!>=T-;:C:;;E,::;ST;;· R;-;A-;L-;I':;;R;:ESS;;;. ;-,-;BO=.)l:;;B~A\;;., 
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THE 

THURSDAY, 1!Jrn SEPTEMBER 1872. 

(@"' Scp(watc p(tging ·i" given to this Pw ·t, in o1·dm· th(tt it mc~y 6c filed as a sep(lli'ale Oo~npilat·ion. 

PART V . 

PROCEEIJINCS OF THE LEGISLATIVE DEPARTMENT, BOMBAY. 

The following 13il1, together with. the Statement of Objects and Reasons 
accompanying· it, is published in accordm-ice with Rule 15 of the Hules for the 
Conduct of Business at Meetings ·of His Excellency the Govel'nor of Bombay for 
making Laws and Rcg11lations :-

Bill N o. 5 of 187Z. 

THE BOMBAY PORT TRUST ACT, 1872. 

CO~TEN'fS. 

I'rcnmblc. 
Section. 

l. Commencement of Act. 
2. In torprctntion-clausc. 
3. Power to nominate Tru~tee;;. 
4. Trustees . to be a Corporation. 
5. Term of Of!ico under t.ho Act. 
G. S:tlm·ice nud Fees of Chnirmnn nnd Trustees. 
7. Appointment of Successors. 
S. Property Yestcd in the Trustees. 
9. '!'he Duties of the 'frustoes. 

10. ?lfeotings of the Tt·ustces. 
1 I. Who sbnll preside nt Meetings. . 
12. Minutes of Proceedings of · Trustees to be kept, 

and to be opon for inspect ion.· 
I 3. Poll how to be tnkon. 
J.!. Copy of ~linut.es to be preserYed. in Oovemmont 

Sccretm·int, nml nny Hctums cnllod for by 
GoYernment to be furnished. 

Section. 
21. Acting 'l'rustoa mny be appointed duriug ab­

sence of Tt·ustcc. 
, 22. Lenvo of nbsence may ho grnnto<l to Chnirmnn. 
23. 'Estahlishrncut of Tru&tecs to bo snnctioncd by 

the Govcruor in Council. 
2 ·~- Appointrucut CJf Estnbliuhmer.t. 
25. Tmslocs to [,'l':mt lctLvc of absence. 
26. Allownnrcs during absonco on lenvo. 
27. Penalty on Ofliccrs being interested in Con­

tracts. 
28. Penalty for accepting illcr,rnl :::mtificntion. 

, 2!J. Gcncml nntnro of WorkR un<lor this Act. 
30. . Powers of 'frustocR as to property. 
31. l'roccdurc to he observed wl•cn tho Trustees 

arc unalrlc to ncquiro, by tlb'l'cement, any 
Lnnd or Uuihling. 

32. Truijtee~ to provide Lnnd r~quirctl for public 
purposes. 

33. No Wltnrf, Quay, &c., to be mndo without con­
sent of Governor in Council. I5. Trustees mny appoint Committees. 

I 6. Emergent 1\Iectings may be cnlled. I• 34. Power to Contl·nct, 
17. Chnirmnn mny exercise certain powers CJf TI11S· 

tees. 
35. Works to bo sanctioned by the Governor in 

Council. 
86. Trnsto(·S mny compound for breach of Contract. 1 S. Proceildings not to be invnlidnted by n vacapcy 

.-- or informality of nppointment. 
~..... I !J. Disqualification of Trustees. 

87. Mode of ex( cuting Contracts. 
38. Trustees not authorised to demise, &c., Without 

~anction of tho Governor in Council. 20. Power to remove Chairman or Trustee. 
v.-142 


