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THE 

@ u b 1 i s Il e d b u ~ u t lt .o r it !J· 

THURSDAY, 25Tll JULY 1872. 

iQ1' Separate zmgi11g is give11 to tlzis Part, i11 order that it ma!J be filed as a separate compilatiou. 

PART V. 

~RDCEEDINGS Of ni~ C~nmmL cr- TH~ GOVEIUJOR GENERAL OF INDIA. 

A bstmct of tlte P 1·oceedings of the Council of the Govemor General of Indict, 
q,ssembled jo1· the IJ zt?JlOSe of making Laws and Regulations unde1· tlte 
[n·ovisions of the Act of Padiament 24 ~· 25 Vic., Cap. 67. 

'J'I!e Council met at Simla on Thursday, the 4th July 1872. 

PRESENT: 

His Excellency the VrcEROY and GovERNOR GENERAL OF INDIA, G.lVI.S.I., 1J1'c.siding. 
His Honour the LmuTENANT-GovERNOR OF THE PANJAD. 
Uis Excellency the ComrANPEn-m-CmEF, G.C.D., G.C.S.I. 
The Honourable Sir JoHN STilACHEY, K.C.S.I. 
The Honourable Sjr RrcHARD TEMPJ.E, K.C.S.I. 
Major-General the Honourahle H. W. NomrAN, C.D. 
The Honourable AnTHUR HonuousP.,. Q.C. 
The Honourable E. c. BAYLEY, c.S.l. 
The Honourable R. E. EGERTON. 

INDIAN PENAL CODE AMENDMENT DILL. 

The Honourable M n. H onHot:sE moved for leave to introduce a Bill to amend the definition 
of • Coin' contained in the Indian Penal Code. He said that this Bill, lik(• thut which he 
had first introduc.ed, was necessitated by the use of natural and arbitrary definitions. Its 

-( object was to check the practice of counterfeiting the copper coin of Nati\'c Stutes. 
v.-113 
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TJJese counterfeits \Vere freely cir~u~ate.d in parts of ~ritish 11~d1 ia,
1
J and

1
. tChe

1 
fi(nan~i.al.,_,. 

Department stated that the resulL was 111JUnous to ou•r. ~:mencyl. c . Jle enat l otc e sedctJonl 
230) prohibited the counterfeitincr of coin. But" com was c ;unec as ~e a s ampe a·n< 

- issued by the authority of some Govenm~ent, and' Gove~nment, by se~t10n 17, denfo
8
ted. t.h~ 

person or persons authorize8·hy law to administer exect~tJVe government. m a~y part o n~wt 
India. It ha. d thus happened that the coin o.£ Nativ.e States- was not com W1th1.n the .mam.ng 
of the Code. lt was uoubtfess an oversight, and' cfu.e to tl'le .draftsman f~rg~ttlllg that ~hee 
word "Government," which in section two hundred and tlmty he ~sed m 1ts true :ncamnl?, 
had by ·section seventeen something different from its true meamng: affixed to It. This 
defect th~ proposed Bil.l would amend'. 

TI1e Motion was put and agreed to. 

HIGH COfnU J:URIS'DICTION (SINDH) AMENDMENT BILL. 

The Honourable Mn. Ho.DHO USE also moved for leave to introduce n Bill to amend Act No. 
V. of 1872 (to r.emove d'oubts as· to· tile j'"urisd'i'ction of the Hi'gl'l• Court of Bombay over the· 
Province of Sindh ). He said that Act. No. V. of 1872 consi&te~l oF a · si:ugle· section declaring 

. that the" Hi.,.h Court of Bombay has not,· and .shall be deemed never to have had jurisdic­
tion over the Province of Sindh/' One effect qf tl1is was to repeal the proyisions of the· 
Administr~~Jtor General 's Act (Jt'XV. uf' l 86•7-) , whi<.:h enabled the Administrator General 
of Bombay to obtain from the ~ocal .High Court letters of administration . t~ ass~ts situate in. 
Sindb. Another effect was to mvnhdate all probates and letters of admmistrntwn heretofore· 
granted by thut Court in respect of·such nssets, whether to the Administrator General or to a 
private person. These results. were- oF cou·rse not iu.tencled.. Tlw Bill 1\'oLi.ld remedy the de­
fects which be had indicated. 

The Motion was put and ngreed to .. 

CHRISTIAN .:\1ARRfAGE BJLL .. 

·'Fhe Honourable MR. Hom-rousE also moved that the final Report of'thc Select Commit ­
tee on the Bi\11 to consolidate and amend the Law· relating to the solemnization in Jndia of. 
marriages of persons professing the Christian religion lie tal~en int-0 eonsideration. 

The Motion was put and agre<>d to. 
Tl1e Honoumble Mn. •. Honnous E then. moved. that in section eight, line fom, after the· 

word "Christian," the following be· insertt:'d :-"either by rrame ot·· as:lwldi'ng any office, for 
the time being." 

This ame01Jment was due to Mr. Aitehison, who had suggested that it would save a 
great deal· of trouble if, instead, ofnnming the· individual' l10lding the office, they should· 
describe the olfi~er. It was obvious that the oolllcer would. be selected not for his own merits. 
but for his position. 

The Motion was put and' agreed· to. 

. The Henourable l\1R. HonHOUEE then rnoved tlmt i'n secti0n fifty-six, for the words" the· 
Secretat·y in the Foreign· E>epartment of the Governuient of India," · the fol'lowing be substi­
tuted:-" Such officers as the Gov~rnor General in CounciL f.I,orn. time to time,. by notification, 
in the Gaz.ett~ of India, appoints in !lis behalf ... 

The Motion- was- put and agreed' to •. 

'Fhe Honourable Mn. Homw~.sE then 1~10\l~d that i'n· sect!on eighty-one,. l'ine one, after 
ti1e w01·ds ·~Local Governmeut, the fol!owuw words be mserted :-" and· the· officers. 
appointed under section fifty-six:" and thut in lin~s five all(!· ten for "him" the 1\'0rds "them 
respectivPiy" be substituted; and that in line ten, after the word' '· to," the· words "the Secre-­
!ary to. the GoveJ'?men•t of lnd~'a in the _I-Fome· Department to I.Jc I.Jy him follwardecL te" be 
rnserted. And tnat the followmg proviso be· adued to t-he section:-. , 

•• Provided that t·n the cll:se oft~~ Gove~nments of Madras and' Bembay, the Chief 
Seeretary shall forward the smcl certificates directly. to the &>creta.ry. of State fer India."· 
His ExeeM:acy the Pm:sia~NT suggested! that fur the words " to be by him forwarded" 

should be subst1tued the words. ' for the purpose of being fonv.arded."' and that the- proviso. 
<;hould 11un tbus :- . 

. " Provided' tna.t in tfle case of tl1e <Go•ernments· of. Madra& and Bombay the said! 
ee-.•tJficat~s shall. be forwarded by such Governments, respectively, directly to the Secretar" 
e£ State fo!· lndta..'~ J ~ 
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These amendments with the alterations suggested by the PRESIDENT \Vere put and 
carried. 

The Honourable J\'ln. HomxousE then moved that to section eighty-six the following 
clause be ad~led :-

" And all su.ch powers and functions may be exercised, as r~ga1;ds Native StateS' 
situate within the local limits of the Presidencies of Fort St. George and 13ombay, by the 
Governors in Council of those P1·esidencies respectively." 
The Motion was put and agreed to. 

The Honourable Mn. HomiousE then moved that the Bill as amended be passed. He 
now took the opportunity of explaining what had been done in respect to lhe ~ill. It wag 
introduced into the Council in tbe month of October 1871 by Mr. Cockerell, wlw assigned 
two reasons for its introduction. One was, that it would be convenient to consolidate the law 
relating to the soler_nnization in Indin of the marriage of persons professing the Christian 

· Heligion, and the other' reason was that tf1ere was a substantial grievance felt by a class of 
Native Christians owing to recent legislation on this subject, which took place in 1865. It 
was thereby provided that marriages migbt be contracted by ·versons whom we sl10uld eonsi­
~el' mere boys and girls ; that the husband might be only I 6 years old and the wife only 13; 
and no provision was made for reserving to the parents the right of objecting to the maniages 
of tht>se young persons. Accordingly, representations were made by the Bengal Christian 
Association that there was a substantial grievauce created by this law, and it was thought that 
the gi1·evance ought to be remedied. This was done, by the Dill, and at the same time 
Ot}purtunity was taken for giving greater facilities for marriages in Native States. The Bill 
was referred to the Select. UomlUittee who reported upon it. But it was found on examina­
tiou to be not wholly in a satisfactory state. There were a good maDy little flaws i.n it, so it 
was found desirable to re-cast it, and thereupon it was referred to the Select Committee 
a \!ain, and they had again reported. He would not occupy the time of the Council with 
the det&ils of that report, but it was desirahte to notice some of them before the Bill was 
}Jasse<J. What the Committee had done required mention in two respects. In the first place, 
section sixty of the J3.ill which the Committee hall to consider, conta-ined a condition of 
p1arriage which had disappeared from stction sixty of the Bill uow before the Co1:1ncil. 
'fhe condition was this,-" the man and the woman shall not stand to each other within the 
prohibited degrees of consanguinity or affinity.'' 

What was the !<'gal nwaning of" the prui1fiJftecf degrees," it was difl]cuit to sny, nncf of 
course if th•e· Council retained the clause in the old shape, it would be necessary to examine it 
much rnoi'e careftrHy than they l:lad done. There was, howevt'r, little doubt that the inten­
tion of the Bill, as introduced, was simply to deal with the forms and ceremonia,l of marriage;. 
it was to be what it called itself-A Bill to regulate the law, for the srJlemnization of marriage, 
uot a 13ill to reg~~late the Marriage Law. This had nothing to do with the essence of the 
contract, and the· Committee thought it desirable to confine it to the purpose specified. Mn. 
HomwusE begg·ed tlilie Councir tO' bear these ofJservations in mind, becaustl they had a still 
more striugeut a-pplication to the remarks he was about to make on another clause. The 
omi.,sion of such a clausr. as that under cou~ideration would be remarked, but they had done 
aU the framer of the hlill intended by putting the clause in a negative form. namely, that 
nothitw in this Aet should be deemed to validate any marriage contracted under u law for­
bidJing the parties to contmct that particular marriage. That was the whole intentien of the 
original sectio-n sixty, and it was aecomplished by the present section eighty-eight. 

Mn. HomwusE would next proceed to co-nsider the more' important point which related 
t,o sections seventy-six and seventy-seven of the D11aft Dill as. appro-ved by the first Select 
Committee:-

" 76. Ne; European 'BI,iitish snbJeet, and ne person domiciled in any country by the 
llnr of right, bJ ehnngc of law o.f whic

1
h polygbamy is hprohih}te

1
d! sh;H. acqbuir

1
.e fa right te 

rcli;;ion, to prnctisepolygamy. practise po ygamy y any c ange m us reug1ous e 1e · . 
.. 77. If any person who has contracted any &uch marriage as is provided fur by this 

P 
. 
1 

~ . Act, or any other marPiage which by the law to which he is sub-
mus 1mcnt •or mnrrymg . b · d · 't ' 

R"nin duri'n continuance o£ Je~t would render any su sequent mn~nage Ul'lD~ 1 s .contmuanee 
~nrringc un~cr law forbidding illegal, marries any other pe.rsen durmg the contmuance of S!JCh 
volygamy. marriagt-, he shall, wliatever l'eligion l~e Jn~y profe.ss at the time 
~~ r sueh s'flbseqttent marriiage, !De deemed guilty of thE' offence described 1n section f?ur hun-

~ drcd and ninety-foUl' of the Indian Pellal CodeJ and e\'ery such subsequent mal'nage shalJ, 
i:lC void." 
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These clauses were intended to prevent the practice of polygamy ~mder ce1·tain · ~i!·cum­
stancef;, and he believed the occasion of them was a scanda~ouls case w~ch :~1d oc~~rredhm tte 
Presidency of Madras. Some gentleman, who 1vas marr1ec to au ' ng IS 1 w1. , . t ou~ t 
proper to rleclane hitmelf n. Muhammadan, upon which he contracted another marrmge With . 
a woman who also declared herself a Muhammadan for the same purpose. Every one must 
f~e\ that this was a very wicked act; it was a gi'Oss breach of the contract between t;~an and 
wife. But whether the Council should remedy it by these clauses was another questw~. In 
the fmt \llace, the clauses under consideration ought not to be in the present Act. If 1t were 
Jlroper to enact them, they ought to be separately enacted, for the prese~t ;ne~sure was merely 
one to regulate the form and solemnization of the marriage ceremony. 1lus vtew was su~gest­
ed by the Bishop of Madras, who had sent in some very useful and carefully-cons1dered 
remarks · upon t.he Bill. Appi'Ovi?g of th~ spirit of tl~e cla_uses, that prelate. doubted 
whether they ought 110t rather to be mcludecl m :111 Act dealing .Wtth the law of Marnage or of 
Divorce. 

There was another reason why these clauses shottld not be included in this Bill. The 
principal of them applied to n.ll pergons contracting marriage under _the law of monogall?Y• 
Jews for instance, and not to Christians alone. But the Bi.ll only professed to deal wllh 
Christian marriao·es. As such, it had been published and criticized, and it would be hazard­
ous to insert clau~es affecting- other communities whose attention had not been called to 
thew. 

Anotl1er considet·at.ion that had occuned to the Committee was this, that there was con­
siderable danger in defining· the law and attempting to express it by their own words whr:n 
fhey were not quite certain whether t.he law as it existed would not do all that was required. 
Mr. Stephen, who advocated the clauses, expressed himself as perfectly clear that the Madras 
marriage was illegal. In faclr he proposed only to dt!clare the existing· law. M1·. Mayne, 
then Acting· Advocate General of Madras, made some remarks upon the f3ill, and, while ap· 
proving of a declaration of the law, he expressed his opinion that the law was perfectly com­
petent to deal wiLh the case in question. Ma. HomwusB himself thought that t.h t! re was not 
a civilized country in·the world by whose law such an act. would not be treated as a gross 
fraud, and the doer of it held to the consequences of his frai.td. At all events there was no 
gnmt huny in 1egisl;tting for such a question. For these reasons the Committee thought that . 
the subject-matter of these two clauses should not be uealt with in this place or at this time. 

Oddly enough, since they had come to · that conclusion, a letter had come from Burma, 
in wl1ich the Recorder of Rangoon made some remarks which M n. HonHOUSE took the libcrt.y 
of reading to the Counoil :- · · 

''As regards the proposal to insert in the Bill a provision dealing with the case of 
Europeans who adopt Muhammadanism, or more generally, a declaration that no persoq 
who by his law of domicile is a monogamist, should be permitted to acquire the right 
to commit polygamy, by any chang·e of his religious tenets, I am most decidedly against 
any such provision ot· declaration being inserted in the Act, until, at least, it has been 
decided that the law is, at present, otherwise. There cannot, I imagine, be any doubt 
in the minds of professional hiiVyeJ'S on the subject, ant!, if that he so, it is better, both 
as regards the particular instance and as regards the g-eneral principle, that the question 
shoultl be brought befot·e a competent tribunal and decided. If the law is now to be 
declarc~1 by th~ Act, that will raise an implication in the minds of many that it was 
o.thcrw1se prevtously, and, as it is almost impossible to m!:'et the mischief in every pos- , 
stble phase, by n declaration, the same question is sure to arise in some other form and 
t1Ien the declaration is worse thaut none at all." ' 

In these rema1·ks, Mn. HonFiousg expressed his enti1·e concurrence. He thouo·ht he 
would be wrong if l1e di~ not add on l1is own pa1·t, though he was not now speaking ~n be­
half of the Select Comn~1ttce, th_at the uature of these clauses was such that they ought not 
to .rnss •. It ~eemed to lnm that 1f they were to amend the essence of tho law of Marriage on 
th1s subject, 1t would be necessary to consider it more carefully tha)l had been done. These 
clauses certainly went far beyond the principle laid down by Mr. Stephen when he originally 
a~vocateq them, He laid uown the sound principle that. a. person who had contracted mar­
Tia~e under the law of monogamy should not he allowed to contract a second marriaae, 
durmg the continuance of the fhst m~rriage by reason of any chat}ge of his relio·ion. But th~se 
clauses certainly went a great deal farther. They did not rest on the violation "'of the mpnoga­
mou~ contract: they said nothing about the pharactor of the first marriage: tliey provided ge­
nerallytha~ no European, who was a British subject, could acquit·e the riaht to practice 
polygamy by any change of his religious f?elief. Now there were European °13ritish subjects ""> 
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,.,. i n India who had been bro~ght up in Indian society and in so.me form of Indian religion, and 
"a total clrange of circumstances of this kind, of which a change of reli"'ion might be the 

principal or th~ only tangible one, would make a person ulameless in p~actising polygamy. 
Jn regard to th1s mutter, he would quote the remarks of a gentleman who had seen the scope 
or these clauses. 

. "I hope Mr. Stephen, in framing the declaration in question, will adhere to the 
wider expressions used in the remarks made by him when announcing his intention tu 
the Council, namely, that no person who by his law of domicile was a monogamist, 
should be permitted to acquire the right to commit polygamy 'by any change tv.hatever 
in !tis 1·eligious opinions.' This wider expression will cover the adoption of Hindl!ism, as 
well as that of Muhammadanism. If the declaration were restricted to persons becom. 
ing Muhammadans for this fmudul ent purpose, unprincipled Europeans would probablv 
be tempted to try whether the pretended adoption of Hinduism, OJ' some religion other thai1 
Muhammadanism, which permi1s, or is supposed to permit, polygamy, might not suit 
their purpose. It is by no means clear to me that a European could not become a Hin­
d 6 by religion. It is a well-known fact that Native Christians have pretended to become 
Hindl! by the performance of certain ceremonies, for the purpose of acquiring "the liberty 
of marrying a second Hind{t wife, the first Christian wife being still alive. I fear East 

. Indians who do not happen to be European British subjects might find it possible for 
t hem to acquire the same libert_r, and l am acquanted with a case in which a wealthy 
East Indian brought up his children as Rajput Hindu. Tlw children secured a place 
in thei1· caste through their wealth, and one of them became manager of the 
principal Hind {t temple in Tinnevelly. I hope, therefore, it will be distinctly declared 
t hat no right of practising polygamy will be acquired by any European through his 
real or pretended conversion to any other religion whatever." 
iVI n. HonHousE thought it would be hard to tell a person in the position of the priest of 

T innevelly, thut because his father happened to be an Englishman, he was committing a 
-crime when he married according to the usages of the society to which he belonged. 

\Vhat he had said was sufficient to show the delicacy and difliculty of interfering wit.h 
the law, and he believed they ought to wait and see whether it was sufficient to meet the evils 
apprehended, and at all events ought to invite more di&cussion before they set themselves tu 
expreBs it better than it was now understood to be. 

So much for what the Committee had clone. There were one or two things they had 
refused to do which perhaps deserved mention. One sttgg·estion was made by the Rev. Dr. 
Caldwell, a missionary of much zeal, experience, and learuing. He found f.·llllt with tlw 
penal clauses awarding punishment for solemnizing marriage without due authority. He said 
t!H).t-

" To 'solemnize' a marriage without authority might be supposed to denote the 
performance of a marriage in due form and order in all particulars, except only the ab­
sence of authority Oll the part of the person performing it." 

That was exactly the meaning of the clause. 
Dr. Caldwell, however, was desirous to make punishable a certain irregular form of mar­

riage which was much in use. He said-
" The irregular illegal marriages that sometimes take place among Native Christ­

ians, especially amongst converts of the lower classes in the rural districts, bear so little 
resemblance to the marriages solemnized in churches that the performance of them might 
naturally be regarded by a Magistrate as not amounting to a solemnization of marriage 
in the meaning of the Act, and therefore as not punishable. Suppose the only marriagP. 
ceremony is the recitation of the Lord's Prayer by a relative and the tying of the symbol 
of marriage round the bride's ueck by the bridegroom ; can this marriage be said tr1 bn 
solemnized? And if so, who solemnizes it? the relative or the bl'idegroom himself? 
Yet such, and such alone, arc the solemnizations of marriage without authority that take 
place amongst the Native Christians in the rural districts in Southern India. 'rhP. 
marriage is of course illerral, but it is regarded by the poor country-people as legal enough 
for their purposes; and a~ quc.>stions respecting inheritance arc not likely to come up lor 
anothe1· generation, if ever, there seems no possibility of teaching them /J~actica!Iy tim~ 
such marriaaes are ille"'al except by the infliction of some penalty on t 1e partJCs who 

>:> 0 
' h f are supposed to be most to blame. I beg to sugge~t, therefore, t at a t~1· the word · 

'knowingly and wilfully solemnizes a marriage,' sue~ words as the .followmg be .adele<!, 
'or knowingly or wilfully performs any ceremomal act purportmg to constllut<.> a 
marriage.' " · 

v.-114 
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It seemed to Mt·. HonHOUSE that this Council w.oulcl be doing a great evi~. if they """ 
punislted the solemnizing of these simple marriage,, whteh were prob~tbly very much better· 
than 110 marriages; and the alternative would probably be no m~rnage ~t all. Now _the . 
reople performed a ceremony, and it must have the etfrct o_f rendenng marna~e more. senous 
and solemn to them .; make it illegal, and you would l e~d e.rther husband or Wife to thmk that 
they were at liberty to desert one another, and demoralizatiOn would be sure to result. 

The only other point which Mr. HonrJousE _would mentio.n Wi~S an :1~plication from 
certain Ministers of Religion, who would be called 111 England Dissentmg Muusters, and ;vho 

_ _ -. __ he longed to various communities. Their com plaint of the Bill was this: The Bill pro~Ided 
that Ministers of the Church of Enrrland, of the Church of Rome, and of the Established 
Church of Scotland, should perform ~na!'l'iarres according to the rites and ceremonies of their· 
mYn churches. TJ1ere were other classes ofjJersons who were authorized ro perform marriages 
such as other Ministers of Religion especially licensed for the purpose. On a marriage 
loeirw performed, certain 11otices were to be given, and also a certificate:> by the Minister·, 
He, .fstrar, or o!liciating person, as the case mig·ht be, and four· days were to intervene between 
the"'oriD"iu<V, application and the issue of the cert ifi cate. If, however, one ·of the parties· 
was a ~1inor, certain consents were required, and if the Minister or ofllciating person was 
nut. satisfied that these consents · had been properly given, fourteen days must elapse 
ht~lore a certificate was given. These gentlemen said that Ministers of the Church of 
Eun·lancl, .Rome, and Scotland could always get rid of that extra period in the case 

· •>f' ,';,1inors mal'l'ying without proved consent, by means of licenses, and they said that young 
people who wunt.ecl to many Ill a great hurry, and who had not got consent, would not go to the 
li('eused Ministers, or to the Registrars, hu t wen t by pJcference to.one of·the t.hree established 
Churches, and thereby were c:>nabled to get married quicker, so that these gentlemen lost the 
l• ririlege of performiog these marriages, while othe rs obtained it. This was their grievance. 

. They did not appear to complain of any lranlship or inconvenience npon those for whom. 
rlre Act was pnsscd, viz., t.he persons desiring to marry. Their case was oummed up at the end 
uf paragraph tln·ee of their petition, where they said-" Your· peti tioners act as Ministers of 
r<;ligion, or as Marriage l{egistrars, and they find themselves unjustly placed in a humiliat­
ing position before members of their own churches uy labouring under a disability which 
attaches to none of the Churches of England, Scotlaml, or Rome." 

· Of course the Members of this Council would be the last to desire to humiliate aM inister 
r.f any religion; but the Committee had to consider whether it. was possible to put all classes 
tlll ti1e same footiug, .and thought it was not. lt would be inexpedient to open now a ques­
rion which had been settled by law for some years without any inconvenience being felt by the 
persons for whose benefit the law was intended. No doubt the principal reason for these 
distinctions was simply an historical one. Established Churches having, from their establish­
ml:'nt to the present day, held a certain exceptional position, that position they retained in a 
c-reat many cases. The Committee fonhd the law in that state according to the Act of 1865, 
aud the prior Acts which go"erned that subject, and so they left it. There was also another 
reason of a somewhat more substantial kind, tho.ugh it might not be a true explanation of the 
fact, which was that all Established Churches possessed codes of law which provided bette1· 
for the regular transaction of business than those rclio·ious communities which were riot estab ­
lished, and o! 'Yhich a new. o_ne might start up at a~y. moment. If they were· to try and 
put every MnllSter of H.ehg10n upon the same footmn· ns the Established Ministers oF 
England .and S<;otland, they wo.uld fi.nd !t clifllcult to d~~fine the character of the person, or 
t.o ascertam. the rites and ceremomes acc?r~mg_ to which marriages should be performed. \Vith­
out pretendmg, therefore? to rest the clrstmctwn on any very solid principle, the Committee 
th.ou~·ht there were r~ract1<;a! reason~ why they .should not attempt, at this stage, to alter the 
Blllm a matter causmg <IIfhculty, likely to exc1te controversy, and by no mea.ns essential. 

:The Honom:aule l\1R. EaEnToN said that, with reference to the motion in regard to 
sec~1ons sevcuty-s1;-: and seventy-seven of the JJill, as now amended, after the explanation 
wlnch had b~en gwen. l~y the Ho1~ourable Mr. I-lobhouse on the subject, there was no doubt 
that thq sectrons as ongm~lly_ d:altetl wcyc too large in. their scope, and affected persons other 
tlm!l !hose to whom ~h:. Chrrsuan Mamngc Act applied. !3ut with regard to the? general 
omtss1on of the prohibition of persons who had contracted maniages under the intended Act 
from contracting another marriage during the:> subsistence of the first, Mn. Et>EHTON though t 
it would be advisable to leave the provisions of the Bill as they were. It was shown that 't 

ca~ of th~s kind had arisen in Madras, .an~l'l\1 n. EGE~TON unc~e.rstood _that the persor. wh~ 
oftende_d m that manner }Jad .. not been mchcted for bigamy. I he secuous seventy-six and 
~event~ -seven as dmwn p:·nvllled that the porwn \vho went through the f0rm of mnr1·iau .._.. 

- · :.!:? 
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tm ll cr tl. i, Act should not be allowed to marry again during- the continuance of that marriage, 
ami iWn. EGERTON thought that it would be most advisable that some such restriction 
should form part of the Act. He remarkell that in the Bn1hmist Marriage Act, III. of 1872, 
there was such a prt•vision against a person married under that Act who duriu"' the lifetime of 
his or her wife or husband contracted any other marriage, and it seemed ano~olous to make 
such a provision for the Bnihmists, while they purposely omitted a similar provision from the 
Chri stian Maniage Act. 

The Honourable Mn. BAYLEY said that, while he agreed in the prop1·iety of omitting · 
dames se\"enty-six and seventy-seven in the present 13i\l, fo r which, he thought the 1·easons 
given by the Honourable Mr. Hohhouse were quite sufficient, yet at the same time he thought 

· tha t. the general questiou of the Marriage Law in India, in regard to connections between 
persons of classes differing as to their law of marriage, was in many respects in an unsatisf.1C· 
tory Ctllldition; and, although, perhaps, decisions of law might in time clear up the present 
condition of things, and eventually put them in a satisfactory state, yet, he thought, r.hat, as 
it had fail ed to dt.i so for the long series of years during· which the practice of contract.iug these 
connections had existed, there was room for legislation. M n. BAYLEY thought that an early 
opportunity should be taken of considering the whole subject. He would not confine himself 
to a particular case, such ns that which occurrred at Madras; for he was aware of many others; 
such, for example, as Europeans, in some cases even ollicers proceeding to a M uharnmadan 
country, and perhaps there professing the M uhammadan religion, contracting marriages 
accordin g to the Muhammadan law. Mn. BAYLEY believed that such were bom1 fide mnrri· 
ages, and in some instances they had been ignored by the Europeans who had re-maniec..l and 
re-marrying as Christians European lat.lics . R egarding the gross character of this proceed­
ing, there r.ould be no doubt. There were many other si111ilar cases which hac..l actually 
occunecl, and wltich al together placed the law in so unsatisfactory a position t.hat Mn . 
BAY LEY hopped an ea rly opportuni ty would be taken of going through the whole subject, 
which he admitted was 1·ery diffic ult aud delicate. 

Mnjor-General the H onourable H . W. NonMAN said that, though he was doubtful as to 
the propriety of ad mitting, eveu by implication, any show of legal au thority for polygamy 
.among 13ritish-bom subj ects who might belong to a religion admitting of such a practice, yet 
he qti ite agreed that the course proposed to be taken of not referring to the matt~:~ at all in 
this l3ill was correc t. 

With respect to the alleged g rievance of Non-conformist Ministers, he would state that, 
whil st he should be most anxious to remove the slightest cause for dissatislaction on the part 
of a class who were deserving of so much respect, he agreed with the Honourable M1· Hob­
hou;e tha t. it would ue impossible to conveniently drop the distinction drawn in this Bill between 
J\'1 ini sters who have received episcopal onlina tion, OJ' who belong to the Established Chmch 
of Scot laud, and the Ministers of tlte various other denominations. 

The Honourable Sm n•cHAnn Tmii'LE was of opinion that there should be some clause 
in the Bill to preveut the recurrence of such a scandal as that which took place in Madras. 
'J'he Honourable Mr. Hobhouse seemed to consider that the law, as it stood, was suflicient 
to prevent the repetition of such scandals, but he (Sm R. TEMPLE) did not hold that opinion. 
His belief was that the partit·s to that sca nt.l al acted under the impression that they could not 
be convicted. lf he remembered righ tly, the gentleman connected with this disgraceful affair 
was a member of the legal profession; and if the Advocate General of iVIadras was clear that 
this "'en tleman could be punished under the law as it 1tood, or the Honourable Mr. Hobhouse 
thou~·ht thut. the consel(U ences of his fraud could be visited npon him, he (SIR R. TE~IPLE) 
woul~l like to know why the law had not been put in force, or why tt was that this wrong 
had been commit.t.ed without the slig htest intervention on the part of the authorities? It 
seeemed to him that this state of things showed the law to be in a very uncertain condition, 
and he entirely ngried with the Honourable Mr. Egerton tl1at a section ought to be inserted 
in the Bill to obviate this difficulty. 

The Honourable Sm Jor·IN STnACIIEY said that, having been a member of tl1e Select 
Committee by which the omission of clauses seventy-six. and seventy-seven was recommended, 
he wished to say that, while, in deference to the opinion of the Honourable Mr. Hobhouse, 
he a"'reed to that course being adopted, it was with considerable hesitation he did so, and 
chidly because, to use the words of the lleport of the Committee, "it seemed to th<'m more 
pmdent to postpone the ma!ter for further con~i~erati?n, ~nd to make it. the sul~ject of a 
separate Act." Sut JouN STRACHEY was of opuuon With Jus honourable .fl'leud .Mr. Bayley 
that the matt<'!' demanded serious cousideration, and he thought tlwt the consideration which 
the Select Committee had recommended should at once be given to the subject. If the con. 
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It seemed to .Mr. HooHOUSE that this Council would be doing a great evil if they ~ 

punislted the solemniziiw of these simple marriarres, which were probably very mu'th better · 
than no marriages; and the alternative would 1~ro bably be no m~l'l'iage ~~t all. Now . the 
reople performed a ceremony, and it must have the cfft'ct o.f rentlenng nmrna~? more. serwus 
and solemn to them .; make it illegal, and you would lead c1ther husband or Wlfe to thmk tha t 
they were at liberty to desert one another, and demoralization would be sure to result. 

The only other point which Mr. HonHous E _would menti o_n w~s an :~~~plication from 
cert11in Ministers of Relio-ion, who would be coiled Ill England D1ssentmg Munsters, and who 
he longed to various com~nunities. Their com plaint of the Bill was this: The Bill pro: ided 
that Ministers of the Church of England, of the Church of Ro1!1e, and of the ~stabhshe.d 
Church of Scotland, should perform marria<Yes according to the ntes and ceremomes of the1r 
own churches. TJ1~1·e were othet• classes ofJJersons who were authorized lo perform marriages 
such as other Ministers of Heligion especially licensed for the purpose. On a marriage 
ltein,.,. performed, CCJ'Iain notice;; were to be given, nnd also a certificatl;' by the Minister, 
H c~<fstrar, or o!liciating person, as the case might he, and four days were to intervene between 
the "'ori rrimll application and the issue of the certificate. If, l10wever, one ·of the purties· 
\':as a ;1inor, certain consents were required, and if the Minister or officiating person wnF> 
uut satisfied that these consents ' had been properly given, fourteen days must elapse 
helore a certificate was given. These gentl emen said that Ministers of the Church of 
E IJ!dand, Ro 111 c , and Scotland could al ways get r id of that extra period in the ·case 

· •Jf ,~,in o rs marrying without proved consen t, by means of lice nses, and they said that youn g· 
people who wuilled to many iu a gTcat hurry , and who had not got consent, would not go to the 
!iteused i\linistcrs, or to the Hegistrars, but went by p.tcference to.one of·the three establlshed 
C hurches, and thereby were enabled to get married quicker, so t.ha t these gentlemen lost the 
J•l'il'ileg-e of performing these marriages, while othe1·s obtained it . T his was their grievance. 

They did not appear to complain of any hardship or inconvenience npon th0se for whom 
t!1e Act was passed, viz. , the persons desiring to marry . Their case was Bu mmed up at the end 
of paragraph three of their pct.ition, where they said- " Your petitio nel's act as Ministers of 
religion, or as Marriage Begistrars, and they fi nd themselves unjustly placed in a humiliat .. 
iu (l' position before members of their own churches uy labourin g under a disability whicl1 
attuches to none of the Churches of England, Scotlaml, or H.ome." . 

Of course the Meml•ers of this Council woul d be the lust to desire to humiliate a Minister 
nf any religion; but the Cow rniLtee had to consider whether it. was possible to put all classes 
uu tiw same footing, and th ought it was not. lt would be inexpedient to open now a gue~­
tion which hnd been set tled by law for some years without any incon venience being felt by the 
pcr~ous for whose benefit the law was intended. No doubt the principal reason for these 
distinctions was simply an historical one. Established Churches having·, from their establish ­
lll t'llt to the present day, held a certain exceptional position, that position they retained in a 
l~reat many cases. The Committee fou nd the law in th at state according to the Act of 1865, 
ami the prior Acts which go"erned that su bj ect; and so they left it. There was also another 
rcasou of a somewhat more substan tial kind, l'lw ugh it might not be a true explanation of the 
ii1ct, which was that all Established Churches possessed codes of law which provided better 
for the regular transaction of business than those religious communities which were not estab .. 
lishcd , and of which a new one might start up a t any moment. If they were to try and 
put C\tery Minister of Heligion upon the same footing ns the Established Ministers of 
Eur;land and Scotland, they would find it difficult to define the character of the person, or 
to ascertain the rites and ceremonies according to which maniages should be performed. With­
out pretending, therefore, to rest I he distinction on any very solid principle, the Committee 
rhoug l1t there were practica l reasons \Yhy they should not attempt, at this stage, to alter the 
Bill in a matter causing di ffi culty, likely to excite con troversy, and uy no means essential. 

:The Hono m:atlc lVIn . E GERTON said tha t, _wit11 reference to the motion in regard to 
"ec!tons seventy-s1;x and seventy-seven of the Uti!, as now amended, after the explanation 
whtch hnd b?eu gtven. l~y the Honourable Mr. H obhouse on the subj ect, there was no doubt 
that lhl:l secltons as or1gmally_ d~alted we~·e too large in their ~cope, and aflected persons other 
tlm!'l !hose to whom ~h.c. Clll'lstmn Mamngc Act applied. !3ut with regard to the general 
~rmsston of th_e prohtb1t10n of persons ~vho had contracted maniages under the intended Act 
!rom contractm~ unothet· mamage dun.n15 t.ht• subsiste~ce of the first, Mn. E"EHTON though t 
It would l~e a~v1s:1.ble to leave the proviSions of the B11l as they were. It was shown that a 
ca~ of th~s kmd had arisen in Madras, and .M n. EmmTON understood that the persor, who 
oflended m that manner had not be{'n indicted for !Jigamy. The sections seventy-six and 
Ecvcnty-seven as drawn p:·nvillcd that tl10 porwn who went. through the ful'm 0 ( nwn·iag ~. 
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nntl er tLi; Act should not be allowed to marry again during the continuance of tl1at marriage, 
and i\l'H. Eo en ToN thotwht that it would be most advisable that some such restriction 
should form. part of the A~t. He remarked that in the Br£thmist Marriage Act, III. of 1872, 
there was such a pr(•vision against a person married under that Act who duriua the lifetime of 
hi~ or her wife or husband contracted any other maniage, and it seemed ano~nlous to make 
such a provision for the Brahmists, while they purposely omitted a similar provision from the 
Chri;;tian Marriage Act. 

The Honouraule M n. BAYLEY said that, while he agreed in the propriety of omitting 
clau::es se,'enty -six and seventy-~even in the present 13il\, for which, he thought the reasons 
o·iven by the Honourable Mr. I-Iobhouse were quite sufficient, yet at the same time he thought 

· ~hat the general questiou of the Marriage Law in India, in regard to connections between 
persons of classes differing as to thei1· law of marriage, was in many respects in an unsatisf.1C· 
tory C(>ndition; and, although, perlwps, decisions of Jaw migl1t in time clear up the present 
condition of things, and eventually put them in a satisfactory state, yet, he thoug·ht, that, as 
it had failed to do so for the long series of years during which the practice of contracting these 
connections had existed, there was room for legislation. M n. BAYLEY thought that an early 
opportunity should be taken of considering the whole subject. He would not confine himself 
t.o a particular case, such ns that which occuiTred at Madras; for he was aware of many others; 
such, for example, as Europeans, in some cases even officers proceeding to a Muhammadan 
country, and perhaps there professing the Muhammadan religion, contracting marriages 
according to the Muhammadan law. Mn. BAYLEY believed that such were bollt1 fide mmTi· 
ages, and in some instances they had been ignored by the Europeans who had re-married ami 
re-marrying as Christians European ladies . Regarding the gross character of this proceed­
ing, there r.ould be no doubt. There were many other sir11iiar cases which had actually 
occut'l'ed, and which altogether placed the law in so unsatisfactory a position that .Mn. 
BAYLEY hopped an early opportunity would be taken of going through the whole subject, 
which he admitted wns very clifllcult aud delicate. 

Major-General the Honourable H. '\~1• Non~rAN said that, though he was doubtful as to 
the propriety of admitting, eveu by implication, any show of legal authority for polygamy 
among British-hom subjects who might belong to a religion admitting of such a pmctice, yet 
he quite agreed that the course proposed to be taken of not refening to the matt<:~ at all in 
this 13ill was correct. 

\Yith respect to the alleged grievance of Non-conformist Ministers, he would state that, 
\rhil5t he should be most anxious to remove the slightest cause for dissatisfaction on the part 
of a class who were deserv ing· of so much respect, he agreed with the Honouraule M1• Hob­
huu>e that it would be impossible to conveniently drop the distinction drawn in this Bill between 
J\11 illi~ters who have received episcopal ordination, or who belong to the Established Chnrch 
of Scotlaud, and the Ministers of the various other denominations. 

The Honourable Srn R•cuAnD TEMPLE was of opinion that there sl10uld be some clause 
ii1 the Bill to prevent the recurrence of such a scandal as that which took place in Mach·as. 
'l'he Honourable Mr. Hohhouse seemed to consider that the law, as it stood, was sufficient 
to prevent the repetition of such scandals, but he (Sm R. TElllPLE) did not hold that opinion. 
His belief was that the pnrti es to that scnuual acted under the impression that they could not 
be convicted. If he remembered rightly, the gentleman connected with this disgraceful affair 

. was a member of the legal profession; and if the Advocate General of Madras was clear that 
this gent.leman could be punished under the law as it ",tood, or· the Honourable Mr. Hobhousc 
thou ght that. the consel!Uences of his fraud could be visited npon him, he (Sm R. TEMPLE) 
would like to know why the law had not been put in force, 01' why tt was that this wrong 
had been committed without the slightest intervention on the part of the authorities'! It 
seeemed to him that this state of things showed the law to be in a very unce1·tain condition, 
and he entirely ngnied with the Honourable Mr. Egerton that a section ought to be inserted 
in the Bill to obviate this difficulty. 

The Honourable Sm JoHN STnACHEY said that, having been a member of the Select 
Committee by which the omission of clauses seventy-six and seventy-seven was recommended, 
he wished to sny that, while, in deference 'to the opinion of the Hunourable Mr. Ilobhouse, 
he agreed to that course being adopted, it was with considerable hesitation he did so, and 
chiefly because, to use the words of the Heport of the Committee, "it seemed to t.hcm more 
prudent to postpone the matter for further consideration, and to make it the sul~cct of a 
separate Act." Sill JouN STRACHEY was of opinion with his honoumiJle .f1·icud Mr. Bayley 
that the matter demanded serious considera tion, and he thought that the considerntion which 
the Select Committee had recommended should at once uc given to the subject. If the con-



elusion arrived at should be, that the law, as it now stood, w;_is not sufficient. to. prevent the . ~ 
abominable evilugainst which the clauses in question ~vereb ~hre.ct~d'. he though It 13,~·1•r1Jllld1 .u1

e 
the bounden duty of the Government to lose no time 1.11 nngmg t? a st>parate 1 w 11c • 
shoul<l ellectually deal with the whole subject. He qmte .agreed wtt\1 th.c I-lononr.ahle. Mr. 
Hobhouse that this was not the proper occasion for discussmg the subst~nttve law of Marnage, 

·but to some remarks which the Honourable l\h. Hobhouse had made, 1f he understood them 
r~ghtly, he could not agree. . His Honomable friend seemed to cousjd~t· ~hat, m~c~.er ce~'t?i r~ 
cwcumstances, a European mt~ht. properly be allowed by the l~tw to ptacl~se polj gct.my ah et 
·ch:mooin"' his re\iO'ion. Sut JoHN STnACBEY wished to take tins opportumty of saymg that, 
as re~nrdinO' him~elf, he accepied, in the broadest sense, the proposition 'that under no cir­
cum~ances0whatever could it be right that a European British sub~ect s.h~uld ~l~ allowed by 
the law to acquire the right to practise polygamy. by a change of hts reltgwus fatth. 

His Excellency the ComiANDEll-IN-CHtEI' thought that .his honout:able fl'ien~l Mr. Hob­
house had made it very cleat• that the Bill before them was stmply a 13tll to legahse the eele­
bration of maria"'e and that the introduction into the measure of Criminal Law was out of 
place. His Exc~Iiency, therefore, would not have objected to the e~tire exclusion of the cl.a~1 se 
relatin"' to the prold bitcd deoTees of marriage, which had been put m a much better posit ton 
than i~held 1n the original 1~rt of the Bill. . ~'he conduct of t.he person ;~lluded to us l~aving 
changed his religion fur the purpose of practtstng- polygamy wasf one soh

1
tar.z ac.r. Hts Ex­

cellency did not think that a second instance could be adduced. I-.e had no 1estt;.tttOn wlwterer 
in a.,.reein()' with his honourable friend Sir John Strachcy that such a practtce s hould be 
take~ noti~e of and made a subject lor seperate legislation. In regard to the remarks wl•ich 
had fallen frum hi:> l10nonrable friend Mr. Bayley, with reference to the practice of officers 
contracting· Muhammadan marriages, Hi~ Excellency could ouly say that during· a service of 
forty years in India he had not heard of a single instance of a military oAicer comrnit.tiug 
s't1ch au ofi€mce as regularly going throug)1 the ceremony of a Muhammadan marri age, and 
afterwards repudiatiug that marriage. His Excellency did not know whether his honourable 
friend alluded to all oA1cers of the service generally, Ot' only to oflicers of the army. Such 
a practice might have obtained many years ago. 

LThe Honourable Mn. BAILEY said that he recollected ca~es of such maniage having 
occurred within his own knowledge]. 

His Excellency continued-He thought it was rather anomalous that a penal enactment 
should be passed to deal wit!J a practice which had ceased forty years ago. He thought that 
the use of such expressions was injurious to · the Army and required qualification, and heap­
prellemled that he was not wroug in stating that within the last forty years no authen­
ticated instances of such a practice, as connected with the Army in India, could be brought 
forward. 

The Honourable Mn. BAYLEY said that he could bring fonvard a case which had or.cuJTed 
within the last fHteen yea!·s, but he did not hold that the practice was now in force. 

His Excellency unrlerstootl his honourable friend in his former remarks to say that he 
alluded to the practice as being now in existence and ''frequent if not common." . 

His Excellency THE PnESIDENT remarked that there seemed to he a general a"'reement of 
opinion among the Members of the Council that the Committee were rio?Jt in their 
recommendations that the clauses under consideration, which were inserted in· ~he oria·inal 
Dill for tl~e pnrp.ose o.f prevet~ting monogamists from acquiring the right to practise poly;1my 
by ~hangmg thet.r rehgwn, d1d not properly form part of this Bill, and that it would be 
?dvtsahle to consi?~r them separately. The dis~ussion which had taken place showed the 
nuportauce and difhculty of the subJect, :mel Hts Excellency thotwht that the su"'O'estions 
of the Committee should be sent to tlte Home Department for furthe~ consideration."'"' 

As the Bill had beeu amended, tlw PnESIDENT proposed that it. sliould not be pa5sed 
until meeting of the Council. . 

· ,. The llonoUI'uble Mn. HonuousE wished to make a few remarks as to what had fallen from 
lud colleagues, before the question was put for the postponement of the Bill. 

W!th reg-drd to t~1e particuhu: ca~e at Madms, he did not know why the gentleman con­
cer~ed m the transnctwn wt~s not mdtcted; but he could recollect cases in which crimes of 
van~ us sorts had been committed, and no one thought of indicting the persons concerned, nor 
wa.s 1t th?ught necessary to declat·e or altet· the law on that account. There was a case iu 
pom~ ~vhtch lmd occut'l'ed not I.ong nince, in whieh a man contracted a marria<re withi11 
proh1b1ted degrees. He got tired of his wife and married another woman ; taking ;d vantage 
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• · of the illegality of his first marriage to contract a second. Many cases of the kind occu•·red 
in which no one thoun ht it worth while to take the trouble to indict, but tllis person was 
indicted, and the law"' was then found quite suflicient to deal with the case, for he was 
con vic ted. 

ln regard to the more general question referred to by Sir John Strachey in reference to 
the subsistence of the Marriage Law, it was doubtless his ( M n. HoDI·IOUsE's) fault that Sir 
John Stracl1ey did not understand him aright. He said nothing in favour of a man acquiring 
a right to contract a polygamous marriage merely by a change of religion. lt was change 
of domicile and of life that he spoke of, and such cases as the one mcntio11ed hy Dr. Caldwell, 
where persons, though they might fall under the description of European llritish su4jecrs, 
were tied up with Indian associations, and in a religious, moral and social atmosphere wholly 
Indian. 

The Honourable Mr. 13ayley took a much wider range and proposed to inquire into the 
relations of English men with the women of the countries they occupied. It was a subject 
on which M n. Honi-1ousr:: was very ignorant; bnt whether forms of marriage were gone 
through or not with these women, the subject was an extremely difficult one. One pcr5on 
would think that men who had induced women to li·vc with them uncle•· a form ol' marriage 
should be held to their contract, another, that such irregular marriages ":ere evil aml should 
be made illegal altogether. The snl~ject required a weat deal of information and a g1·eat 
deal of consirleration, to be properly dealt with, but if it was the opinion of the Exeeu Live 
Council that should legislate on the matte1·, of course it must be done. 

The Honoumble MR. llom-tousE also asked leave to postpone his Motion for a fortnight, 
that the Bill as amended be passed. 

Leave was granted. 

PRIVY COUNCIL APPEALS 131LL. 

The Honourable Mn. HonnousE alS(J presented a preliminary RcpOl't or the Select Com- . 
mittee on the Bill to consolidate and amend the Law relating to the mlmissions or ap\)cals to 
the Privy Council. 

BURMA SPIRITS DUTY BILL. 

The Honourable Srn RtCHAnn TI!MPLE presented the Report of the Select Committee on 
the Bill for imposing a duLy on certain spirits manul'actured in British Burma. 

The Council adjourned to Thursday, the 18th July 1872. 
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