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PART V.

PROCEEDINGS OF THE COUNCIL OF THE GOVERNOR GENERAL OF INDIA:

Abstract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Requlations under the
provisions of the Act of Parliament 24 §& 25 Vic., cap. 67.

The Council met at Government House on Tuesday, the 19th March 1872.
PRESENT;

His Excellency the Viceroy and GoveErnor GENERAL oF INpia, K.T., presiding.
His Excellency the CommaNDER-IN-CHIEF, G.C.B., G.C.S.I.
The Honourable Joun StrRACHEY. .

The Honourable Sir Ricuaro Temere, K.C.S.I.

The Honourable J. Firzsamzes Steruey, Q.C.

The Honourable B. H. Erris.

Major-General the Honourable H. W. Noruan, C.B.

The Honourable J. F. D. Incris.

The Honourable W. Rozsinson, C.S.I.

The Honourable F. S. Caapman.

The Honourable R. StewArT.

‘The Honourable J. R. BuLLEn SyitH,

The Honourable F. R. CocKERELL.

INDIAN CHRISTIAN MARRIAGE BILL.

3 The Honourable Mr. CockeReLL presented the Report of the Select Committee on the
//Bill to consolidate and amend the law relating to the solemnization in India of marriages of |
persons pg:o’fessing the Christian Religion, \ ’

V.—
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. PRIVY COUNCIL APPEALS BILL.

The Honourable Mr. Cockererr also introduced the Bill to consolidate and amend the
law relating to the admission of appeals to Fer Majesty in Council from judgments and orders
of the Civil Courts. He said that the only alteration "of the substance of the preseat law,
provided for by this Bill, was the substitution of the Court of final jurisdiction in India under
the law for the time being in force relating to appeals, for the highest Civil Appellate Court,
an alteration which, as he had explained when asking for leave to introduce the Bill,
had been rendered necessary owing to the modifications of the previously obtaining appellate
system introduced by the Oudh Courts Act.

On the occasion to which he referred, the Lieutenant-Governor ‘of Bengal had expressed
his desire that the present Bill would provide for something more than the consolidation of the
existing law ; that it would, in short, do something towards mitigating, if not eradicating, the
great evil of the present procedure in regard to these appeals, which, as His Honour described
it, ¢ enabled a rich man to hang up the decree of a poor man for years and years.”

Mn. CockereLL presumed that His Honour’s remarks had reference to the rule under
which a person against whom a decree had been obtained, and who desired to appeal to Her
Majesty in Council, could stave of the execution of the adverse decree, pending the result of
his appeal, by giving such security as might be demanded from him Dy the Court which
admitted the appeal. :

If so, Mr. CockEreLL could only say that the instructions under which this Bill was
prepared authorized no change of the law in that direction ; but should the Bill be referred to
a Select Committee, he apprehended there would be no difliculty in the way of giving eflect
to His Honour’s proposal to such an extent as, upon a full consideration of the circumstances
of the case, and after consultation with the several High Courts, might be thought expedient.

MORTGAGE PROCEDURE BILL.

The Honourable Mr. CockrreLL then introduced the Bill to consolidate and amend the
law relating to mortgage procedure. He said that its proposed modification of the existing
procedure in regard to the foreclosure, of mortgages consisted of the substitution of a right to
sue for foreclosure, on or after the expiration of the period within which the loan obtained
in consideration of the mortgage was to be repaid, for the issue of notice to the mortgagor,
prescribed by the Bengal Regulation X VII. of 1806.

Under the Bill, as under the English law, proceedings to obtain foreclosure would com-
mence with a sait, but without prejudice to the one year of grace to which the mortgagor
was entitled, for the preservation of his right of redemption, under the existing system, as a
decree of foreclosure could only become absolute in the event of the amount found to be due
by the mortgagor not being repaid-within one year from the date on which he received notice
of the institution of the suit. (Inder the procedure of the English law, a decree of foreclosure
became final on the non-payment, within six months from the date thereof, of the amount
declared to be due from the mortgagor by the conditional decree.

Whilst, therefore, the Bill in no way deprived the mortgagor of the privilege which the
Bengal Regulation was designed to bestow upon him, it went far to remove the abuse of this
privilege to which the system prescribed by the Regulation had led, and to place the ‘mort-
gagee in nearly as favourable a position for the recovery of his just rights as he would be
under the procedure of the English law.

The Bill, in its present shape, contained no provision similar to that of the English law,
"y o PAIN O 0 1 1 1 o
for the Con’nrs decwemg the salc_of' the mortgaged property in satisfaction of so much of the
mor(gagor’s debts as might remain unpaid on the date on which the decree hecame absolute.

If the Bill was referred to a select Committee, such a further emendation of the existing
procedure might advantageously be taken into consideration.

When the subject was last before the Council, something was said as to the expediency

of proceeding very cautiously in the relaxation of measures adopted for the special protection
of the mortgagors of land.

To this Mr. Cockererr would observe that it should be remembered that these special
protective measures had no origin in any law or custom anterior to British rule. They were D

created solely by the Bengal Regulation and had reference to a state of things which did not
exist at the present time. .
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The Honourable Mr. Burrey Syt said :—“ My Lorp, I readily admit that the Bill
which my honourable friend has just introduced is an improvement upon the existing state of
things, but I desire at ouce and thus publicly to express my hope thatthe Committee to whom
the Bill is to be referred will not, without very full consideration and proof of necessity, retain
the period which must elapse before a mortgagee can enter upon his security at one year—a
time which seems to me excessive aund unnecessary. When last speaking on this subject, 1
mentioned that existing Regulations as to mortgage procedure seemed to have been framed
eutirely in the interest and for the protection of the mortgagor, entirely oblivious of the rights
of the mortgagee, and the protection to which he also is entitled. This was probably due to
an idea that the lender of money was at same time and always a would-be possessor ; that he
did not lend as a mere investment or employmeut of his money, but that there was, behind, a
determination, at all costs and by any means, to oust the mortgagor whom he had got into
his power, and enter himself upon possession cf the property. A similar fecling seems very

_much to run through the papers which have been circulated to the Council ; but I consider
it to be entirely erroneous, and believe there are numbers of mortgagees whose sole object in
foreclosing is to get back their money without a thought of themselves retaining the property.
I freely admit that all due precautions must be, taken in the transfer of real property in'a

- country like this, where its possession is held so sacred and valuable; but [ really cannot see
why, in the case where a man has entered into a formal covenant to repay certain monies on a
certain day, he should, in the event of his not fulfiling that covenant, be allowed a whole
year’s grace, during which time his creditor may have to sit with folded arms and see his se-
curity depreciating before his eyes. I trust this matter of the length of time to he allowed
will receive the utmost consideration at the hands of the Committee.

The Honourable Mr. StepneN had but one single observation to add to what had fallen
from the honourable member in charge of the Bill. It was proposed that the Select Committee
on the Bill should be instructed to report in one month. It was obvious that that instruction
could not be complied with, and that, in point of fact, the Bill would remain before the
Council for some length of time. Ample time would thus be afforded for obtaining the
opinions of the local authorities interested in the measure, and Mr. Srepuey had no doubt
that the consequence would be that the importent question raised by his honourable friend,
Mr. Bullen Smith, would receive all the attention it deserved. Mr. StepHEN would observe
that both this Bill and another which his honourable friend, Mr, Cockerell, had ‘introduced to-
day were introduced for the purpose of being deliberately considerec in the hot weather, and
that the instruction to report within a month was purely a matter of form.

PANJA’B MUNICIPALITIES ACT AMENDMENT BILL.

The Honourable Mz. CockereLL also moved that the Report of the Select Committee on
the Bill to prolong the operation of Act XV. of 1867 (Panjab Municipalities) be taken into
consideration. He said that the Bill as amended by the Select Committee provided for the
revival of Act X'V. of 1867 with retrospective effect from the last day of February, the date
on which it expired, and for its continuation, but without any of the originally proposed ad-
ditions or alterations, for the space of one year, that was, until the Ist March 1873.

The retrospective effect gave validity to all proceedings and acts which might have been
had or done under the provisions of that Act since the date on which it ceased to have legal
operation, and virtually conveyed a personakindemnity to public officers who might have been
acting without legal warrant.

Legislation to this extent was unquestionably necessary, but under all the clrcumstances
of the case—circumstances which were entered into at some length on a former occasion, and
on ‘which he need not dwell now—it was deemed inexpedient to submit to the Council at
this time a less restricted measure.

If the Bill was passed in its present form, all that was needful would be attained. Ex-
isting municipal arrangements could be carried on, and sufficient time would be gained for
the preparation by the local authorities, and eventual submission to this Council, of a matured
scheme of municipal administration adapted to the circumstances and requirments of the
Punjab. at the present time, and in harmony with the principles which had regulated the
legislation on this subject for other provinces.

The Honourble Mr. Stepuex wished to make some observafions upon this matter. He

1ad signed the Report of the Select Committee, and had so far given his assent to the passing
“ of the Bill in its present form; but he had done so with some hesitation, and had a right to
remark upon the circumstances of the case. [He need not repeat what he had said when this
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subject was last under discussion, but he wished to point out, in confirmation of what he had
before stated as to limiting the operation of the Act to one year, that a telegram had been re--
ceived from the Punjib Government remonstrating very strongly against the Act being'reviv-
ed for so short a period, and urging very earnestly that the Actshould be prolonged for a period
of five years. The Local Government referred to the extreme inconvenience of rendering
uncertain the operation of the various public'works which had been undertaken by the muni-
cipalities ; and they also stated, in reference to the remarks that had been made, that there
had just been published, in the Punjéh Gazettee, a full statement of the income and expen-
diture of every municipality in operation. The principles which governed their taxation
had in every single insiance been approved by the Government of India, and they therefore felt
that the remarks made on the manner in which the municipality in the Punjab had been
administered were unjust. Mr. STernen had been induced to give his vote in favour of
the present Bill on ‘this ground, and on this ground only, that, when the Council re-
assembled at Simla, it would have the advantage of the assistance of the local authorities,
and the presence of the Lieutenant-Governor of the Panjib, who would take his seat
as an ex-officio Member of the Council. It would therefore bein His Honour’s power

" to lay before the Council any amended measure on the subject which he might think right.
Had it not been for that consideration, which had been suggested by his honourable colleague,
Mr. Ellis; at the last meeting, Mr. Srepuex would have felt unable toagree to the Bill in its
present form. But under the circumstances he had stated, he did not think it would do any
serious harm.

The Motion was put and agreed to.
The Honourable Mr. CockEreLL then moved that the Bill as amended be passed.
The Motion was put and agreed to. s

PATTERNS AND DESIGNS BILL.

The Honourable Mr. Stewart introduced the Bill for the protection of Patterns and De-
signs, and moved that it be referred to-a Select Committee with instructions to report in a
week, When he obtained leave to introduce this Bill, he had endeavoured to explain, briefly
its principle and aims, and it was unnecessary that he should now take up much of the time
of the Council. The Bill proposed to provide for the case of local inventors and proprietors
of designs, by adding patterns and designs to the inventions coming within the scope of Act
XV. of 1859, and by conferriug rights and privileges upon such persons analogous to those
which were enjoyed in England by persons who theve registered their designs. The Bill pro-
vided for the case of designs registered in England by authorizing the enforcement in the
Indian Courts of the rights conferred by the existing English statutes. IHe would just add
that, though, in view of the desirability of the Bill Leing disposed of at as early a date as
possible, he moved that it be referved to a Select Committee with instructions to report
in a week, he did not intend to ask the Council to deal finally with the measure until the
Bill had been published in the Gazette in order to elicit remarks from those interested in the
measure.

The Motion was put and agreed to.

HIGH COURT JURISDICTION (SIND) BILL.

_ The Honourable Mr, Cuapwan presented the Report of the Select Committee on the
Bill to remove doubts as to the jurisdiction of the High Court over the Province of Sind.

NATIVE MARRIAGE BILL.

The Honourable Mr. STepHEN reminded the Council that the adjourned debate on the
Bill to legalize marriages between certain Natives of India not professing the Christian religion
stood in the List of Business to be resumed. The Honourable Mr. Inglis had put upon the
paper certain amendments which he would now move.

The Honourable Mr. IngLis then moved the following amendments :—

]That in lieu of the preamble to the Bill as it stands at present, the following be sub-
stited :—

¢ Whereas it is expedient to provide a civil form of marriage for certain members of
the Brahma Samaja; It is hercby enacted as follows :—" A
And that the Bill be referred back to the Select Committee with instructions to make
the necessary alterations in the body of the Bill, and to report in a week,



190

He said that, when about to discuss the provisions of a Bill calculated, as this was, to
affect very seriously the domestic life and social institutions of all classes of our Native fel-
low subjects, it was impossible not to fecl very strongly the disadvautages the Council labour-
ed under from their being no Native members present, to assist them with their advice, or to
inform them of the feeling of the Native public.

In the absence of such assistance, the best menns of ascertaining the light in which a
measure such as this was regarded by the Native public, was from’ the petitions presented to
this Couucil : as the subject with which this Bill dealt was one on which the opinion of the
people was of the utmost value and importance, and was, moreover, one on which they had
a right to be heard, he would confine himself to reading out some short extracts from a few
of the numerous petitions which had been received, which showed very clearly that the« Bill
was regarded by all classes of the community throughout the country, Hindds and Muham-
madans alike, with dislike and apprehension. k

The first extracts he would read were from letters from some Native gentlemen of the
Madras presidency, man of evident ability and all holding high appointments” under that
Government,

The Honourable V. Ramiengar, C.S.I., Additional Member of the Council-of the Govern-
ment of Fort Saint George, in a letter dated 28th February 1872, to the Chief Secretary of
the Madras Government, said—

¢« 1t (the Bill) appears to me to differ little from Sir Henry Sumner Maine’s Bill so
universally condemned and withdrawn. There are hundreds of young men who may
not wish to become Brahmos, but who would still be eager to avail themselves of the
license afforded by this Marriage Bill to contract marriages according to their own indi-
vidual fancies. Nothing will be easier than for one of them to appear before a Regis-
trar whom he does not know, who does not know him, and who will hardly have
any position as an official, subscribe before him the formula required by the Act,
and get the hand of the girl of his choice. This done, there will be nothing to
prevent such a person (except when he bhas married an outcast) from going
back to his parents, or his being received as a penitent sinner, to live thenceforward, to all
appearance, as an orthodox Hindd. If the Bill, on becoming law in its present shape,
is calculated to have this effect (and I firmly believe it will have that effect), would it
not, I ask, change very deeply the Native law upon marriage? Would it not destroy
the integrity of that sacred institution, and introduce into it the European conception of
marriage?  Would it not be tantamount to saying to the Hindds, ¢ You are at liberty to
play fast and loose with your law and religion; you shall, if you please, be at one and the
same time a Hinda and not a Hindd? Would it not, at all events, offer to. the young
men of the country a premium to break off from their families and set aside those
wholesome restraints imposed by their social usages, simply for the sake of contracting
marriages on which they were bent ?”

After pointing out some objections in detail he said—

¢ "The fourth clause of section one is also, in my opinion, open to exception, in that
it seems to afford an unnecessary and wholly uncalled-for license to parties wishing to
marry under the Act to hreak off from those social restraints which, according to the
Honourable Mr Stephen, ¢provide safeguards against misconduct which it will be
mischievous in the highest degree to sweep away as so much rubbish,” The portion of
the clause to which I allude is that wherein it is laid down that ¢ nolaw or custom, other
than one relating to consanguinity or affinity, shall prevent them (the parties) from
marrying.” This will be regarded as an invitation to a Brahmin to marry a Pariah girl ;
to a Mudali, Chetty, or Pariah, to seek the hand of a Brahman girl; and, in fact, it has
already been said that it is tantamount to telling young India—¢ Do you set at defiance
your social customs and usages and your-institution of caste, and we shall be ready to
stand by you and support you with all the strength of the strong arm of the law ?'”

and after some further remarks he concluded by saying—

« ] fear the tendency of the Bill, as it stands, is anything but wholesome. Western
ideas and western civilization are producing a ferment in the surface of Native society
which must bear its fruit in time. But to hasten on such changes by legislative action
seems to me to be highly inexpedient and impolitic. It.is the opinion of all those with
whom I have had an opportunity of discussing the subject that the Bill, if passed into
law, is calculated to promote irreligion and libertinism, and to aim a blow at those
social usages and customs which at present bind Native society together.”

v.—54
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A. Sashiah Sastri, the head sarishtadar of the Madras Revenue Board, in a letter, dated
12th February 1872, to the Chief Secretary, Madras Government, said—
* * : * * #* * * @
«9. [ am still of opinion that, in ‘the anomalous relation in which the rulers stand
to the ruled in this country, it is highly injudicious on the part of Government to under-
take to legislate on matters connected with the social and religious movement of the people.

«3, The Honourable Mr. Stephen has conclusively shown that the state of the
law as regards the validity of marriages contracted otherwise than in the orthodox form,
is by no means what Mr.” Cowie has stated it to be, and that if the case of a Bréhmo
marriage was contested and came up before a Court of civil justice, the decision would
be according to the rule of equity and good conscience. It need scarcely be doubted in
the present day what such a decision would be. The Bréhmos arc thus by 5o means

without a remedy at law.

«4, The policy of Government has hitherto been studiously to avoid identifying
themselves with any movement of social or religious reform ; to leave such movements to
develop themselves and take their own course ; and, w hen a certain state of things has

_ been firmly established, to recognize it in the administration of law to such extent as
may be found necessary for the ends of equity and justice.

* - L # £ * e B £ :

7. The question is repeatedly asked, what do the orthodox people care about a
law which concerns only those who renounce the orthodox veligion? Those who put
this question seem to forget the fact that it is the children of the orthodox who go to
swell the ranks of the seceders, and that a law which facilitates, nay aids and abets, their
children to swerve from the paths of their forefathers is a subject in which they are, and
must Le, deeply and painfully interested.” ;

J. Vyjia Ragavulu Chetti Garu, First Assistant, Government Secretariat, Madras, in
aletter to the Chief Secretary, Fort St. George, dated 12th February 3872, said--- :
# # #* O @ * # =
«“5. The Bill first proposed in general terms was rejected as having been very
unpopular, and another for Brdlimos alone put in. But as the Adi Brahma Saméja
objected to the latter, the old Bill is revived with certain alterations whieh do not
in the least diminish the probably injurious effect on -the community at large. The
alleged grievance of the Adi Brahma Saméja should have been met by introducing
into the second Bill the denomination of the Progressive Brahmists, by which they
. distinguish themselves, instead of dragging in the whole body of the Native com-
munity. My European and Native friends who know me are aware that I do
not oppose desirable and gradual (not forced) changes for - the better in either
Hindud society or religion ; but I consider it the duty of every Native respectfully and
constitutionally to object to a law which gives facilities to unthinking youne men to de-
clare themselves, on the impulse arising at some unfortunate moment, as having renounc
ed the religious communion in which they were born and have been bred ; or, in othel-'
words, to make themselves nothing, or, in reality, to make themselves utlu"ist's ; It is the
duty uf" every man, of whatever religion, to corrcet this evil ; but the Bill in .its present
form will only tend toaggravate it. A declaratory Act legalizing marriages among the
Progressive Brahmos, with a seetion that the Governor General in Council ghall have the
power by a notification to extend it to other sects of the Native community who may
_seek relief, will be sufficient to meet the requirements of the present case, if leoislation i)s
at all necessary. - Such a course will avoid the Statute-hook becoming € a 1'00‘:1-Izll'junn'le
of Marriage Acts, © if the formation-of separate sects dues at all beéom:frequcbnt which is
extremely improbable, and will prevent much heart-burning and. scandal: :

6. The amount of opposition to this Bill.in its present form is not to be judged
by the few petitions or letters submitted to Government. The masses do not begin to
feel the effects of legislation before the tax-gatherer is at their doors or the law actuall
affects them. The present Bill, if passed into law, will create, I do not hesitate to q«uy
much heart-burning and scandal in. many families in course of time.” 20

T. Muthuswami Aiyér, Judge of the Small Cause Court, Madras, in a lett
February 1872, to the Chief Secretary to Government, said— er/dated 5h
* &

o3

» #* . 2, * #
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3. Again, granting that to say that the Bill is superfluous is no serious objection
agaiustit, and that it is desirable, if not necessary, to removea doubt which, however
unfounded, is still entertained by a class of Her Majesty’s subjects in regard to the status of
their wives and children, I am yet unable to see any necessity for a comprehensive enact-
mentsuch as is contained in the Bill. Seetion 9 renders it competent to any person to
contract a valid marriage under the Bill, provided that he signs a declaration that
he is neither a Hinda nor a Muhammadan, nor a Parsi, nor a Christian, &c., and it
is apprehended (and I think not without reason) that this negative declaration is likely
to prove very mischievous in practice. Among the educated youth of this: country,
there arc several who have, at least for a time, no settled religious convictions of their
own, and who, in fact, are neither Hindds, nor Christians, nor Brahmos, nor members of
any recognized sect; consequently the Bill, instead of being simplv a benefit to the
Brahmos, as it is intended to be by its framers, might occasionally hold out an en-
couragement to atheism and irreligion, and render it impossible for men, virtually
without any religion for the time being, to return to Hindaism in the event of their
religious convictions since undergoing a change, and make it a necessity to them to
fraternize with the Brahmos. It would therefore be more acceptable ‘to .the people at
large, while it would in no way interfere with the object which the framers of the Bill"
have in view, if it were made expressly and exclusively applicable to the Progressive
Brihmos, and a clause were introduced renderiug it competent to the Governor General
to extend its provisions to any new sects which may come into existence and attain suffi-
cient development in the natural course of things. By this amendment the legislature
will not be placed in the false position of holding out encouragement to atheism and
irreligion, while it will still be in its power.to provide for the social exigencies of any
class of persons who may renounce the Ilinda for some other definite religion.

4, Lastly, the orthodox Hindas in this Presidency consider that the Bill in its
present form aims a blow at Hinddism. It has been asserted that the Bill is intended
for the exclusive henefit of the Brdhmos,.and in the discussion of measures affecting
them, the orthodox Hindis have no concern ; this is a mistake. They have certainly no
right to dictate whether and how the Progressive Brahmos shall marry ; but I submit
that they have an unquestionable right to protest against facilities being unintentionally
afforded for their children and grand children, whose religious opinions are liable to fluc-
tuate and are not scttled, being led to adopt.the Brahmo form of marriage, and
thereby reduced to the position of outcasts and incapacitated for returning to Hindism
i they should since deem it necessary. It was mainly on this ground; I believe, that
the Bill introduced by the Honourable H. S. Maine was oppesed by the Hinda com-
munity in general, and, so far as this objection is concerned, the present Bill is certaiuly
no improvement on the former. The orthodox Iindis do notdesire to see the Brédhmos
persecuted and laid under any disability in regard to their marriages; but what they do
desire is, that they should not be made to forfeit the opportunity, which they now
possess, of reclaiming Lack to Hinddism their children whose religious convictions flue-
tuate, at least for a time, “afier the completion of their English education. Under the
present Bill, any young man (resh from school, with no religious convictions founded on
any intelligent and critical inquiry, and disposed to be an Adi Brahmo to-day, a Pro-
gressive Brihimo to-morrow, and a Hinda the day after, may, at a moment of infatuation,
contract a marringe under this Bill, and find it beyond his power, very much
to the sorrow of his parents, to return to HindGism when his faith in the new form
of religion, hastily adopted by him, is shaken. This state of things should be rendered
impussible if the policy of neutrality were to be strictly adhered to.” :

These extracts showed the opinions held by soue of the leading Native gentlemen of
the Madras Presidency. -

‘The Muhammadans of Calcutta, in a petition lately presented to Government, said—

¢ That the leading members of the Muhammadan community of the town and
suburbs of Calcutta, having become acquainted with the provisions of a Bill before your
Honourable Council, ¢ to provide a form of marriage in certain case_s,’ and haying
observed portions of it to be calculated to interfere with the free exercise by them of
certain rights which belong to them by their law, have met at the house aforesaid, and
have resolved upon addressing this humble memorial to your Honourable Council.

« 9. Your memorialists are afraid that the Bill will be misunderstood by the
people of the country generally, and that it will be looked u pon as indicating an inten-
tion on the part of the Government to interfere in their religion. -
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At a meeting of the Members of the British Indian As_sociation. North-Western Provin-
ces, held at Aligarh on the 24th February, a report of -which M. INGI{IS \}Imd l;m-tlce(f]‘ u}] 2
Native newspaper, and had translated in order to circulate 1t among the Members of this
Council, Raja Jaikishen Das, c. s. 1., spoke as follows :—

« Gentlemen, yon must have gleaned from the translation the object of the Bill ;
sou must have considered those things which are not agreeable to the views, customs
and habits of our nation. Gentlemen, I can even now predict the pl_'obable consequences
resulting from the measure. I therefore think it proper to communicate to you, gen_tle-.
men, the thoughts which have struck me, and the amendments which to me appear just
and necessary. .So that, after an unanimity of opinion amongst us, we may represent to
the Legislative Council our objections through a memorial.”

The Rajé then proceeded to show in detail the manner in which the Bill, if passed in ?ts
_ present form, would affect Hinds and Muhammadans alike. :

After him, Khéja Muhammad Esuf said—

“ Gentlemen, I entirely concur with R4ja Jaikishen Das in the objections n1enti():1e51
by him against the Marriage Bill. But when I consider its sections 15, 16 and 17, it
appears to me that this Act is opposed to, and is at variance with, the doctriues of Islam.

“ Now I beg to say that our Government has promised not to pass any Act which
would interfere with the religious tenets of the people.. I believe I have satisfactorily
shown, with reasons as mentioned above, that sections 15, 16 and 17 of the l\'!arria_ge
Bill are in direct opposition to the Muhammadan law of marriage, divorce and inherit-
ance.

¢« 1 can neyer bring myself to believe that Government would sanction any measure
which will grieve the loyal hearts of the people, and I am fully convinced that the
Honourable Members of the Legislative Council would deal with justice by taking these
points into their fayourable consideration.” ‘

Then Lila Badri Parshad said—

1 have more than once gone through the whole of the Bill, but the more I con-
sidered"its provisions, the further I became convinced of its evils. Neither can I see the
utility nor the pressing necessiy which would justify its becoming law.

‘ Under these circumstances, it would be inexpedient on the part of our just Go-
vernment to pass an Act which will dishearten and bring shame upon the respectable
families in India. I hope the Honourable Members of the Viceregal - Council would
- not, after mature consideration, be sorry to suspend the passing of an Act ‘fraught -with
such evil consequences.” =

The meeting, after several other speeches, separated after passing a resolution that a
petition against the Bill in its present form should be drawn up and sent to Government.

This morning the Council received a numerously signed petition from the inhabitants of
Aligarh, from which he would read the following extract :—

“That your memorialists have read with great regrot and disappointment the Bill
that has lately been introduced into the Legislative Council to legalize marriages between
persons not professing any religion. That, although the Bill appears to apply to a
particular class not professing any religion, yet on your memorialists bestowing full
consideration “on the subject and anticipating its ultimate effect on all the Indian com-
munities, the Bill seems to them not confined to any particular sect, but as affecting all
the Indian sects at large.

¢“That the effect of this Bill, as understood by your Excellency’s memorialists, as
that it will seriously affect alike their social position and national respectability as well
as their religious rites, and will subvert those of their national customs which, “owing to
their religious and national feelings, they prize higher even than their, lives.

“ That your memorialists place full confidence in the good intentions and impar-
tiality of their liberal Government, and hope that it will never interfere with their
national customs and religious feelings. That your.memorialists, therefore, do not urge
that the enforecement of this Act is intended to interfere with their religion, but they
most humbly beg to say, that a religious and social interference which the Government
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by no means intends must of necessity follow its enforcement. That the objections
therefore, which your memorialists have to the Bill, are merely based on the ground
that it will necessarily cause a great and intolerable and unprecedented change in their
social and religious condition. ] i

¢ That your memorialists have no objection to the Bill when it applies to those of
their community who may relinquish their religion of their own accord and marry under
its provisious ; but they object to it on the ground’ that, even with no change of religion
it will affect most of their established rites, whether religious or national.- That your
memorialists, therefore, deem it expedient most humbly to point out to the Honourable
Legislative Council the many evils to which they will be subjected in the end, and the
religious and social difficulties they will be obliged to undergo in the case of the Bill
being made law.

““That your memorialists, foreseeing the evils and disadvantages detailed above,
most humbly and respectfully request that Government, after taking into its favourable
consideration their religious and social difficulties, will not giveitsassent toan Act which
is evidently calculated to cause disheartening and disgrace to hundreds®of millions of its
subjects, and that, if the Government deem it absolutely necessary to enforce this Act on
the groundthat the class of people for whom it is intended are also the subjects of
Government, and as such have an equal claim on it, then your memorialists beg to point
out that they do not object to any law simply because it is law, but because of the evils
it may give rise to. That, in short, your memorialists would not object even to the pass-
ing of this Bill if the liberal and impartial English Government would take such mea-
sures to prevent the evils anticipated from it as would inspire them with a hope of the
preservation of their national and family respectability aud religious freedom.”

Mr. Incris might go on reading extracts from many other petitions that had been pre-
sented against the Bill, some of them from the North-Western Provinces, numerously signed ;
but as they were all in effect the same as those from which he had quoted, and as they
repeated, in even stronger terms, the objections urged against the Bill in the petitions from
Madras and Calcutta, it was unnecessary to take up the time of the Council further, especially
as they had been circulated and had been for some time past before the members. The
petitions he had read, and which, as he had said before, were fair samples of the rest, afforded
sufficient proof that the Bill was looked upon by the great majority of our Native fellow-
subjects as certain to interfere most seriously with their religious and social institutions.

On the impolicy of passing a Bill which they were assured on such good authority would
have this effect, he would say nothing ; but he would ask—where was the necessity for such
a measure ? This Bill originated in an application made to Government by certain members
of the Brahma Samaja, asking for a civil form of marriage. This he was quite ready to vote
for 3 but why not confine the Bill to this ? why do more than they were asked to do ? why,
in order to give the relief asked for by these members of the Brahma Saméja, run counter to
the earnest prayers and entreaties of the majority of the Natives of this country, who assured
them that the Bill as now drawn would, if it became law, affect very injuriously their social
and religious customs?

He thought that the very general expression of opinion against the Bill in its present
form should carry great weight. He thought that, when about to legislate on any matter
which might in the slightest degree affect the religious or social institutions of the Natives of
this country, the Council should proceed with the greatest caution, after carefully consulting
their opinions. 1f there was one suliject on which caution was more necessary than on any
other, it was that with which this Bill dealt.

If the Bill were confined, as he proposed it should be, to certain members of the Bréhma
Samaja, the object originally intended would be gained, while the objections so strongly
urged against it in its present form by Hindis and Muhammadans alike would be removed.

He felt very strongly in this matter. He saw clearly the light in which this Bill would
be regarded by all classes thronghout the country, Hindis and Muhammadans, and he looked
upon the decision the Council were about to come to as of the very gravest importance.

- The Honourable Mr. CockerkLL said that it was barely two months since the further
€ consideration of this Bill had been postponed, in order to give time to the mass of our Native
fellow-subjects to become acquainted in some measure with its provisions, and to consider
how the proposed legislation would affect the most important interests connected with theixr
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nee in this Council, seen such a variety of
Jort a time; he took that to be the strongest
and he thought that the papers

social life. He had seldom, within his experie
opinions on any question before it collected in so sl
evidence of the extreme interest that was felt in the matter, ¢ ST
received, and especially those which had been read out by his honourable friend, Mr. Inglis,

indicated the very strong and wide-spread feeling of dissatisfaction and discontent whxéh tlx'n.T
" measure had excited in the minds of the people. Evidence of this came to the e
through the most intelligent persons—persons well affected to our rule, an(l. who wlLlle 1151(;:
likely to misrepresent the feelings of their countrymen 'f()l‘ any interested object. e llJ :
before the Council had but little that was open to objection in appearance. It seemed to ((i
a very reasonable measure. If the intentions with which its provisions had been frame
could with certainty be carried out, it would at least be a very harmless measure. In the
first place, the Bill was intended to apply ouly to those who did not profess any of the
specified religions; those who had absolutely given up, or stood aloof from, the known
religions of the country. But although it might be a doubtful point whether a Hinda who
had renounced his religion could return to HindGism—and he believed that the late Réja
Radhakant Deb, the leader of the orthodox Hindds in this part of country, made some stre-
nuous endeavourd to establish a rule by which a Hindd who had apostatized could return to
his religion—with regard to Muhammadans, there was no doubt. on this question ; _t]}q pro-
pagators and promoters of the Muhammadan faith had always given the utmost facilities to
converts to Muhammadanism and to those who had apostatized from that religion to return
to the faith of their ancestors, and it was perfectly certain that anybody who came and made
a profession, solely for the purpose of being married under this Bill, of not belonging to any
. specified religion, might, if he had previously been a ‘Muhammadan, return n_nme(]tatel_\' 10
Muhammadansim. . Then, again, the Bill, by the firstand second clauses of section two, m.ken
together with the amendments which the honourable and learned member in charge of the
Bill proposed to put forward by-and-by, seemed to afford the utmost protection against tash
and incautious marriages. ludeed, it scemed that the Bill could only have the effect of
providing facilities for marriage in a very limited number of cases; for it was laid down that
each party must at the time be unmarried ; that each party must have completed a certain
age : and that, if they were of less age than twenty-one years, the consent of the parents must
be obtained ; and it might, he thonght, be fairly assumed that there were very few Hindis or-
Mubammadans who, being over the age of twenty-one, remained unmarried. But when it
was considered how the thing was likely to work, it was seen that there was no security against
the parties who wished to marry understating their age. Nothing was so difficult as to
_ determine the precise ages of Natives of this country, and a marriage obtained through a
misrepresentation as to age would stand. 1t was very true that, uuder section 17 of the Bill,
the marriage of anybody who contravened the conditions of the law as to age,
amongst other things, might be dissolved. But he could not see how the case was to come
before a Court. Under the Indian Divorce Act, one of the parties to the marriage must
sue, and he thought it very improbable that any Court would give a decree to a person
seeking dissolution of a marriage which he had contracted fraudulently; in short, to allow
him to escape from the marriage, and to profit—assuming that he wished to be freed from
the marriage—by his own fraud. He (Mr. CockererL) argued therefore that this proposed
legislation, harmless and unobjectionable as it was in appearance, measured by the intentions
with which it was framed, was extremely likely to lead to such practical results as justified
the grave apprehension with which it had been regarded in so many quarters ; and, for his
part, Mr. CockereLL thought it an unwise measure to press this particular form of relief of a
comparatively small number of persons, against the very strong and general dissatisfaction
manifested by -people of all creeds and every degree in the social scale from so many parts of
this empire. j

_ Whilst he (Mr. CockereLt) had been led by these considerations to change his-opinion
in regard to the Bill propounded by the honourable and learned mover (Mr. Stephen), and:
to share fully the objections taken by his honourable friend (Mr. Inglis) who had brought
the amendment before the Council, he yet felt considerable doubt as to the advisability of the
course proposed in that amendment. He was rather disposed to sympathize with the
objection taken by the so-called orthodox Brahmos, who virtually complained of the proposed
civil form of marriage, for which they felt no necessity, being so directly connected with the
designation which they had adopted, in favour of a section who, though originally united
with' tliem, had in fact gone out from their body and assumed a more progressive attitude.
He could not but think that there was justice in the demand that a measure for the relief of\
this section should, by a more appropriate appellation, mark its distinetive object. Still he
would prefer the amendment to the Bill, and intended consequently to vote for the former.
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_ The Honourable Mr. StrwarT said :—¢ My Lorb, I feeldeeply the importance of the
subject new before the Council. ;

“ When, in January last, I voted for the postponement of the discussion on this Bill, it
was because [ thought that to have passed it then would have been to have passed it in too
great haste ; without affording the Council an opportunity of satislying itself, or the public
the means of sufficiently expressing itself, regarding the form and details of the measure.
Since then, [ have given the subject much consideration ; but I confess that 1 cannot support
the amendment of my honourable friend.

« It is clear, [ think, that every person has a right to expect that he shall be enabled to
make a good and valid marriage; a marriage in respect to the validity of which there shall
exist no shadow of reasonable doubt. According to the law as it at present stands, and as
interpreted by those best qualified to interpret it, it seems at least doubtful whether certain
persons and classes of persons can at present contract such marriages ; and, this being so, it
is, [ think, the duty of this C'ouncil to intervene, and by such legislation as may be required,
to provide an undoubted form of marriage for those for whom such is not already provided.

< It has been objected to this Bill that it will tend to encourage an itreligious life, by
remaoving a serious disability under which those at present labour who may be inclined to
adopt such a way of life—a consequence to be deplored—but even if sach consequence shall
arise, it will not be just, [ think, to hold those who support this Bill responsible for it ; for it
does not follow that, because we declare that, when a man shall have assumed a certain posi-
tion, we shall thereupon coufer on him certain civil rights to which he will then be entitled,
we therefore desire that he shall assume such a position ; and, at all events, it is surely better,
and more to the interest both of public and of private morality, that we should enable a man
to declare what he is, and honestly to act on his convictions, than that we should offer him
a premium to remain silent and to profess that he is that which he is not.

¢« Another important consideration in conuection with this Bill is that, in the opinion of
many persons well qualified to judge, it will be regarded by certain classes of the Natives as
an attempt to interferé with their religion. My Lord, this is a very weighty consideration,
and I think that we'should avoid adopting any course which is capable of even such a colour,
where there is no fair and reasonable obligation upon us to the contrary. But there are
cases, I think, in which it is our duty to face the risk of misrepresentation ; if misrepresenta-
tion ehall unhappily arise to leave it down ; and inasmuch as I think it is in itselta right and
proper thing that we should provide a valid form of marriage for all persons within our
borders for whom such is not already provided ; inasmuch as [ understand that there are
persons amongst us, besides the Brahmos for whose relief this Bill is primarily intended, who
labour under the very disability from which we propose to relieve that body ; inasmuch as we
are innocent of even the faintest shadow of a wish to interfere in any way with the perfect
religious freedom of our Native fellow-subjects; and inasmuch as they have had, have now,
and will have, the amplest opportunity of satisfying themselves that this is the fact, by the
whole course of our government and conduct, I cannot say that it is wrong to face the
question boldly, and to dispose of it broadly, and with what we may hope shall prove some
reasonable degree of finality. .

«Jt is a source of extreme regret to me that, in a matter of this kind, I should differ
from some of my honourable friends, who, by reason of longer residence in the country and
more intimate acquaintance with its people than I can lay claim to, possess a decided advan~
tage over myself; but, holding the views I do, [ must support the Bill.”

¢ The Honourable Mr. BuLLen Samrn said :—< My Lonrb, It is with considerable difhi-
dence that I venture to offer any opinion upon the Bill now before the Council, but the
subject is one of such importance that I hardlylike to give a mere silent vote in favour of the
amendment just proposed by the honourable member opposite. When this Bill was last brought
forward, I voted for its postponement on the broad ground that it was altogether wrong to
pass a measuve of this kind, treating of the most intimate relations of life, before the Gazette
containing it had almost had time to reach the distant corners of the Empire. Thedelay was
much objected to by some honourable members, but I consider that the number of N'altl":f
opinions since received conclusively show that postponement was both rcasunublg and_l c? e
for; and that, in proposing it. my houourable friend, Mr. Inglis, saved the (.oumil rom
legislating with undue haste upon this matter.  Since that time [ liave thought much as t(;“
what course I should take this day, the result being that I am led to oppose the passing o
the Bill in its present form, on the ground that it is not nccessary, and very inex pedient, to
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In support of this view of non-
as 1 have no special experience.
ers we have received, and to
I would, however,

pass a general measure of this kind at the present time.
expediency, I will trouble the Council with very few words,
which would add weight to what is contained in the various pap

quote to the Council a remark made by a gentleman of marked ability, who lately co-operated
with your Lordship in the legislature of the Southern Presidency. I allude to Mr.
Norton, whose experience of India is long, and his interest in the people great. In reply to
one of the farewell addresses made to him when quitting Madras, Mr. Norton said that he
considered one of our chief dangers ahead was precipitancy—a remark which struck me
mauch at the time, and the force of which it seems impossible not to admit. We are legislat-
ing fastand much ; we are taxing heavily and searchingly ; we are introducing new institu-
tions and new systems, and are in many ways troubling the people, no doubt with their
intended good in view. The result is, however, that those who ought to know best tell us
that there is abroad a feeling of disquietude and uurest ; a feeling of bewilderment at what is
doing, and anxiety as to what is to come next. Assuming this to be true, it is surely a state of
things to be deprecated ; a position in which unnecessary legislation becomes more than ever
inexpedient, and yet my honourable friends opposite give it as their opinion, founded upon
their long experience in different parts of the country, that this Bill is eminently calculated
to increase the feeling to which I have alluded. To justify me in going counter to their
opinions in a matter of this kind, I would require a much stronger case of necessity for making
this measure general than has been.presented; and therefore, while entirely agreeing with
the abstract principle on which the Bill is drawn, I shall support the amendment. On the
ground of expediency, I should, for the present, confine relief to those who ask for it”

The Honourable Mr. Cuapman said :—* My Lorp, I intended to support this amend-
ment, 7

¢¢ 1 think I shall be able to show that this measure, which pre-eminently required to be
dealt with after the most mature deliberation and on the most certain basis, was introduced
into the Council on hasty and insufficient grounds; and that the Bill has, subsequent to its
itroduction, been subjected, from time to time, to the most sudden, fitful, and radical changes
at the hands of the honourable member in charge of it. I shall try to convince the Council
of the necessity for now proceeding with the utmost caution ; of the necessity, in other words,
of limiting the operation of the Bill in the manner contemplated by the amendment.

“ My Lord, I have said the Bill was introduced on hasty and ill-considered grounds, and
I shall endeavour to prove this fact. At the request of certain members of the small but
iufluential sect, called the Brahma Saméja, the Government, in 1868, undertook to pass a
Marriage Law for their benefit. It was, I have all along felt, a great mistake ever giving
this pledge, the evidence as to the necessity for relief being, to my mind, wholly insufficient.
The application was based, not on a solemn judicial decision, but on the opinion of the late
Advocate General, Mr. Cowie, given on an ex parle statement of facts. Andit is very re-
markable that the case which was submitted for opinion hasnever yet seen the light. Further,

~ it will be in the recollection of the Council that the Honourable Mr. Stephen, in the lengthy

and learned speech he addressed to us a short time ago, showed that,in his opinion, Mr.
Cowie’s law was all wrong ; and that, in point of fact, there was no reason whatever to
entertain any doubt as to the validity of these Brahmo marriages. My learned friend seemed
to me to prove too much, and to show conclusively that there really was no cause for legis-
lative interference. Tor my own part, if I felt mysell free to follow the bent of my own
Judgment in this matter, I should vote for the absolute rejection of the Bill. But the
Government, whether wisely or unwisely, stand pledged to pass a law for the relief of the
Brahmos, and I am sure neither I nor the members who take my view of the case wish to
offer the slightest opposition to the fulfilment of this pledge. All we ask is that the original
object may be adhered to. ! :

“To return to the history of the Bill. It was first introduced by Sir Henry Maine in
1868, and was entitled a ¢ Bill to legalize marriages between certain Natives of India not
professing the Christian Religion.” It was, in fact, a Civil Marringe Bill for all sects and
denvminations other than Christians.  Nothing could theoretically be more perfect; it was
based on the most beautiful principles of complete religious freedom’ and toleration, and on
paper it looked quite perfect. It commended itself to the approval of the Government of the
day, and 1 dare say, during the course of this debate, we shali be told that we may safely
pass the present and more restricted Bill, when the original and wider one met with the

2 approval of an experienced Statesman like Lord Lawrence. I can only reply that “this fact
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shows hpw much more, cautious we ought to be when we find a man like Lord Lawrence was
unconsciously induced to acquiesce in what I suppose every one will now admit to have
been a dangerous and erroncous course of action. No sooner was Sir fIenry Maine’s Bill
submitted to the impartial judgment of the outside public than it met with almost
universal- condemnation. It was then-seen that it was really of a very aggressive cha-
racter, and that it would enable men (o play fast and loose—to retain all the social and other
advantages of the religious communities to which they belonged, while disregarding the obli-
gations imposed upon them by those religions. The orthodox sections of the ¢community
naturally objected to the license that would thus be given,

-« Matters were in this state when my honourable friend, Mr. Stephen, took command of
the Legislative Department, and he proceeded to adopt the recommendations of the several
authorities who had been consulted, and framed a Bill for the relief of the Brahmos. It was
entitled a < Bill to legalize marriages between members of the Brahma Séméja.’

¢¢ In fact, he adopted almost precisely the same view that we now urge him to fall back
upon. Well, my Lord, we assembled in this room not many months ago for the purpose of
actually passing this Bill, when my honourable friend announced that, in consequence of a
communication he had received from the Adi-Brdhmos, he had made up his mind not to
proceed with the measure. ‘The Adis represented that, though they were Brdhmos, they
never entertained any doubt as to the validity of their marriages; that the Bill might do them
a serious injury by creating doubts which had never previously existed; and that all they
wanted was to be left alone. I sincerely wish their request had been attended to.

¢ The next we heard of the matter was when my honourable friend introduced the pre-
sent Bill three months ago, and wished to pass it into law three weeks afterwards. The
Council will remember how impatient my honourable friend was of any delay, and how
anxious he was to pass the Bill then aud there. Considering the important amendments he
himself now proposes to make, I think he must admit that the delay asked for was not
unnecessary.

“Well, my Lord, I have now completed my sketch of the Bill up to the present moment,
I have shown how, in my opinion, the Government hastily and unnecesssrily committed
themselves to'move at all in this matter on a mere ex parte statement of the case, and on
grounds which my honourable friend himself believes to be legally erroneous; how the
original Bill, theoretically perfect as it unquestionably was, could not stand the test of
common-sense criticism ; how my honourable friend within the last few months intended to
adopt the very course which we now advocate ; how he hastily abandoned it ; how he strenuous-
ly objected to the third Bill being delayed for counsideration, and how he has himself accepted
several important suggestions which have been made in consequence of that adjournment.
My Lord, if these facts convey any lesson at all, surely it is the somewhat humiliating’ one,
that we cannot be too distrustful of our own judgment when dealing with matters of this
kind.

«] will now proceed to notice the Bill under consideration. We shall be doubtless told,
in the first place, that we who object have been the authors of whatever dissatisfaction has
been evoked, and that the vast badies of the people need be under no apprehiension whatever,
as it does not apply to Hindus, Muhimnmadaus, or others who profess the principal recognized
religions of this country. My Lord, we, who are sitting round this tabie, are thoroughly
satisfied that the Bill is in itself as innocuous as any measure of the kiad can be, and thoroughly
sound in principle.  But I reed not remind honourable members that our civilization and
education have hardly made any impression at all upon the masses, and that the millions are
very much in the same state of ignorance, credulity, and superstition as they were fifty years
ago. We solemuly pass laws, of the policy and provisions of which they know nothing and
care less. I say, then, that it is hopeless to expect they will ever know of the care that has
been taken to render this Bill harmless.  All they will be told, and told, too, perhaps, by
designing and disaffected people, is that the Government has passed a general marriage law
by which any one can marry any one he chooses. | do maintain that there is a very braad
distinction between a law affecting one defined sect, and a general law for all who may choose
to forswear the relicion of their forefathers; and that, if you confine the application of the
Bill to Brahmos, the mass of the people, who have never heard of @ Brfzhnlu,'will attach as
little importance to it as they would to a Bill to legalize the marriage of Hottentots. Mr.
Justice Newton, late of the Bombay High Court, when reporting on the first Bill, said the
aversion to it seemed to him * to arise chiefly from an undefiued apprehension of troubles in
connection with caste and family associations.” My Lord, it is precisely because I believe a
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general Bill of this kind will give rise to these undefined, perhaps groundless—but not the
less dangerous because undefined and groundIess—apprehenswns that I object to it.

s« We shall next be told that the Brahmo sect is as yet.in' sqch an_inchoate state, al.ld
comprises so many members who hold different tenelts, that 1t is 1mp9551|_.>le to define who is,
or who is not, a member of it. My answer to tlns‘xs that the same objectxon§ \voul_d apply. to
a Christian Marriage Bill; and that, as a matter of.facl, the Bl"dh.mos comprise united bodl(.ss,
who have fixed places of public worship and established forms of prayer, and who are quite
capable of taking care of themselves. ' . )

< Next, we shall be told that the Adbi and other non-progressive.sections of the Brahmp
community will object to the Bill as they did before. lo this, I would reply that there is
this very material difference between the former Bill and the amendment now proposed ; the
former was applicable to Brahmos generally, while this will bq restricted to certain mqn}bers
of the Brahmos; in other words, only to such as choose to avail themselves of its provisions.

«Lastly, we shall be told that the effect of western ideas and thought has been to make
a good number of the Natives of this country absolute infidels, and that it will be very cruel
if, having reduced them—or, perhaps, I should rather say clevated them—tp this high in-
tellectuul state of mind, we do not provide them with a secular form of marriage. 1 admit
the difficulty ; but I should say to these gentlemen, * I am very sorry for you ; but since your
great minds will not accept any form of recognized religious belief, I must ask you to marry
yourselves according to what “you consider the superstitious customs of your fathers. We
may require you to do a violence to your feelings in obliging.you to take part in ceremonies
which you dislike and consider idle and foolish; but, on the whole, we prefer subjecting you
to this violence, rather than run the risk of disquieting, for your sakes, the minds and feelings
of the great mass of the people.” Then, as different other recognized sects arise—as arise
they probably will—I would dcal with them, from time to time, as we now propose to do
with the Brahmos

“ My Lord, I feel persuaded that we cannot be too conservative when legislating on a
subject of this kind, and too careflul to guard agaiust our self-sufliciency leading us into the
snare of believing that, because we ourselves are satisfied that a measure is theoretically right
and abstractedly just, therefore we are bound to force it on the people of this country whoare
alien to us in thought, race, and feelings. My own ULelief is that we really are doing a sub-
stantial injury in many cases when legislating at all on these subjects. There are many
young men who are now devotedly attached to their families, and to their family ties, who
have entered ou a kind of tacit compromise with their most orthodox relatives, by which both
sides show as much affectionate tolerance towards each other as possible.  Why, by your
meddlesome legislation, drive them to declare an open breach ?

I will conclude by commending to the earnest attention of your Lordship and the
Council the advice given by the present Lieutenant-Governor of the North- Western Provinces,
Sir W. Muir, than whom | suppose no one has a more intimate knowledge of, and warmer
sympathies with, the feclings of the Natives of this country. He said, when writing on the
first Marriage Bill, that <legislation should, in all such matters follow, not anticipate, any
great changes of social sentiment or religious feclings.” In other words, he considered that
legislation should Le based, not on abstract principles, but on  the proved exigencies of the
case.

“My Lord, my contention is that the exigency has not been shown.”

Tl.le Honourable MRr. RosinsoN said: ¢ My Lorbp, after much anxious thought I am
constrained to support the amendment proposed by my honourable colleague from the
North-Western Provinces.

““This Bill, modified in the degree now suggested by his motion, will still convey -full
relief where it is alleged, rightly or wrongly, to be wanted. The change will comfort "~ those
who find in the more general measure reasonable cause for anxicty about their home and
social life, and other institutions which they hold dear ; and it willavoid even the appearance
of rash, purblind, and meddlesome action on the part of the legislature in respect to matters
of a purely domestic, social and religious nature.

‘“ We propose to legislate for the petitioners before this Council—and, if necessary, other
uneasy dissenters may be included—Dbut to leave alone their countrymen through the length
and breadth of the land for the present. "

‘I would observe, #n limine, that I think we are much indebted to the honourable and
learned member in charge of the Bill for bringing this matter toa broad issue and taking a dis-
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tinct decision upon it. It is a very important one. And I am confident that your Lordship
and this Council will attribute to its true motive, and welcome a firm expression of opinion
from those who, like myself, now venture to tender advice which is at variance with
his.  For I am sure that one ground for confidence in the deliberations of this legislature lies
in the assurance that in it are represented very varied Indian experiences and sympathies,
and a wide divergence of view and opinion, which will be honestly stated as occasion arises.

«T am not afraid of full and earnest canvass of a matter of this kind. I think that the
Government of Iudia has done very wisely and considerately ininviting, over and over again,
the fullest expression of Native feeling and of official opinion ona matter which may seriously
affect the Native institutions of the country aud popular good-will, and is at all events a new
step in a legislative direction, which requires mach forethought and anxious deliberation, I
think, in general, there is scarcely a single matter affecting the social or economic Govern-
ment of this country—least of all one which touches, as this does,‘its family and religious life
—which may not be respectfully and with great advantage and assurance submitted to
popular Native judgment; for I am sure that, in most matters, we can neither act justly nor
wisely without their advice, nor without careful study of their ways and minds. Both we
and our Native fellow-subjects derive great beuefit from open honest canvass of every matter
that can arise between us. But when we have obtained such honest expression of their
opinions, we ought not to set them aside, save for very urgent and cogent reasons. Now, I
am satisfied that Native opiuion is absolutely against the learned member’s proposal.

“In coming to the discussion of a purely social and religious question like that before us,
I feel that one is swayed by very conflicting feelings. On the one hand, the mostexperienced
among us must, | thiuk, feel conscious how ignorant he is of the religious and domestic
feelings and hLome-life of the country—mnust feel how feeble is his sympathy with what we
are apt (very erroncously, [ thiuk) to view as popular weakness and intolerance, and how
little he is fitted to form a kindly and considerate juldgment on matters which to our minds
seem easy of solution, but which may still implicate the very heartstrings of Native social and
family life. On the other hand, how strong a hold on us have those abstract principles and
theories of Iinglish life, which the honourable and learned member propounds from time to
time with such force and eloquence ; predispositions which are perhaps strengthened by the
knowledge of what has taken place in European countries under somewhat analogous cir-
cumstances. Some of us, no doubt, think that they foresee a pending necessity of sovner or
later passing a Civil Marriage Law for all India, without reference to race, creed or social
distinction.  And we are apt to think, if this be so, why not have such a law now, or some-
thing like it 7 Yet the conclusion may be thoroughly out of place, very ‘untimely, and un-
just. I think that is the position of the matter now before us.

¢ No serious exception can be taken to the abstract principle of any oue of the Marriage
Bills which have been before this Council ; but from a practical pointof view, both Sir Henny
Maine's Bill and the learned Member’s must, [ think, be condemued as ill-timed, needless,
and hazardous.

< The question of civil marriage for all India was broadly and inconsiderately raised in
the first, which was happily abandoned. I think that it is in a great measure revived, in a
covered, and unintentional manner, by the Bill now before us-; for public opinion is, I think,
unanimous that no real value whatever attaches to the declaration by which the honourable
and learned mover of this Bill thinks he gives to it a distinctive and protective character.

"¢ The declaration is, I think, futile, evasive, and derogatory ; and it robs the measure of
any usefulness where, possibly, it might have been, productive of good, ez. gr., amongst the
races of Malabar. I think, therefore, that the Bill, as it stands, is open to all the grave prac-
tical objections to which Sir Henry Maine’s was obnoxious, with, perhaps, this additional
bootless blot of its own. I kunow of no reason—none has* been suggested—why any person
should not come up and make the honourable Member’s declaration—with any mental reserv-
ations he may conceive—and be as much what he was before as if he had never made it.
This being the case, the Bill will not d..

« [ refuse to place this matter in any way whatever alongside of the legislation—havin
general application—of 1850.. Justice required thata man should not be robbed of his pro-
perty because he exercised his natural right to freedom of conscience, and general legislation
was called for. Every woman has a natural right to be a wife and motler, and therefore

- general legislation for the permissive re-marriage of widows is sound. But the one before us
is quite another and special matter. :
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¢ am willing to concede that every couple has a claim to be married in the absence of
even time-lonoured national rites to which they liave a conscientious dislike, fanciful or
otherwise ; and therefore 1 think that the petitioners before the legislature have a personal .or
sectarian right to the relicf they seek. But the time has not yet come when India really
requires an Act to enable every one to be his own Church, wherein to set up his own h ymen-
eal altar—regardless alike of national feeling and social order. And I think that general
legislation, embodying in the main this principle, is likely as yet to create far more disorder
in a country like this, than any good it can do In comforting the doubts or a fcw' 1]1(11\'1(111.211
sects which can easily be legislated for as need arises. 1 also think that, the legislature will
err very seriously if they allow the prayer of a somewhat shilty and immature body of secta-
ries to influence at this time the general legislation of the country ; it will err very seriously
if it be drawn into the temptation to thrust upon the wide nationalities of India a general and
untimely measure, whicli is neither needed nor asked for at the present time.

« | carnestly trust that this Council will see their way to deal with this matter for the
present on the narrower basis now proposed ; for I think that all the facts and circumstances,
all the information bhefore the Council, coupled with those indications of popular feeling on
this matter that have been testified tv, justify no other mode of dealing with it.

«] have very carefully examined the whole of the discussions which have taken place on
the different measures which have been proposed. Fairness to the country, and to those who
are interested in, and have advised on, this matter, requires me to treat the whole as one discus-
sion aud to draw conclusions as to the public estimate of such’legislation from the tone of the
whole collection of opinions before us. Thus viewed, Iam am convinced that the verdict s ab-
solutely condemmnatory of the Bill before the Council, and that we should accept that verdict
without hesitation, and reject the Bill in its present form. It were impossible here to analyse
all the opinions contained in the collection under my hand; but my own belief is, that the
honourable and learned Member would scarcely register one Nalive vote outside the bodies
which we are willing to relieve. I feelsatisfied that Sir W. Muir, the Government of Bombay,
-and almost every other reliable and experienced adviser would recommend him not to force
on the general measure.

«“The discussions have, I think, fulfilled very useful purposes. They have thrown much
light on the subject of Native domestic usage and feeling in respect to their home and social
life, and how the British Government may most wisely and acceptably treat these matters.
They have served to illustrate the generous toleration which pervades the higher class of the
Native mind in respect to the relief which ought, under special circumstances, to be given
when any real need for it has been made out—a toleration which is naturally coupled with a
properly prudent, homely conservatism in respect to social and family life in general, which
we'cannot but respect -and cordially sympathise with. Among the Native Papers will be
found some which evince a statesmanlike grasp of the whole subject, and of the duty of this
legislature in relation to such matters in India.

 But perhaps the most important result of the discussions has been that they disclose
how much just confidence the people of the country have in the liberty which they really
enjoy under their own usages and customs and how much room for the practical development
of any useful movement is really present in the constitution of Native socicty and in the
elastic condition of Native social law. And I most thankfully ‘add that they disclose how
little need or excuse exists forus to adopt any course of pragmatical action in relation to
social politics and family life in India—such as that now proposed. The Lonourable-and
fearned Member has fullty appreciated this condition, and has nobly vindicated it against
narrow minded doubts, in a manner whi¢h must have conveyed to many an anxious Native
heart in this country the assurance and comfort of knowing that the equity and good con-
science which guide the givers as.well as the adwministrators of the law, are in absolute con-
sonance with that spirit of liberty which exists in their own institutions. But [ think the
people have a rtight to ask the learned Member to be cousistent in leaving them alone in
their contentment and faith, while they concede to him the privilege of relieving the hesitat-
ing persons who are asking for relief from ¢ law-opinion’ created doubts—all erroneous though
that opinion be. &

¢*The general deduction to be drawn from the whole discussion is, as I have stated, that
there is neither any popular desire nor need for general legislation on this matter ; and that
no public purpose can safely be served by going beyond the brief which the petitioners befor’
the Council have placed in our hands. And I venture to add that only evil will regult fror:)"‘
crude and blind action under our present state of uncertainty as to results. -We should, I
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think, absolutely refuse ‘to incur the risk of running counter to so much good, safe, and
earnest advice. * . :

¢« To sum up, I support the lmnmirn])le M'ember's amendment, becé\ust.a, if - the state of
uncertainty (reasonable or unreasonable) in which some’ indivulualg of a highly respectable
class of dissenters are represented Lo be, be true, the Bill, as altered,’ will still:give ‘them per-
sonally, -or as a sect, all the irelief they require, and will concede all that i3 actuallx fasked
for, without needlessly distuibing the mind of Native society in general. - y tiails mo

« Now, I think that justice to the promoters of %this- legislation requires me to -notice
here their forbearance and consideration of their countrymen’s feelings—a consideration which
we shall do-well to follow. The Progressive Brahmogs have not, so fav as I am aware, asked
us to thrust a law which they accept as sufficient for themselves on their: anxious and more
conservative countrymen. - They bave not devised a.measure which may possibly embroil‘the
legislature: withi people who have: not as yet risen: to their level of intelligence and ' free-think-
ing. " They: have asked for relief for themsclves only. The: sweeping characteristics; the
anticipatory generalisations of the Bill before the:Council, do not, so far as the papers shoy,
emanate from.them. a7 i : A 10

1 support the amendment, because it will fully redeem the pledge given by ~tvhe Go-
vernment of India to the small section of the ‘community who are supposed: to - he -sudering
from undue disabilities. TFor.I read the carnest announcement of the late noble President to
mean no more than a” firm purpose to give comfort where he thought doubts exist—mnot to

-mean an unwillingness on his part to listen to conservative anxieties which may reasonably be .

felt by the vast populations over whom he ruled with such tender consideration, '

T support theamendment, because I think that tentative legislation in this direction may
prove useful. [ think that, before many years, the progress of society may possibly necéssi-
tate general legislation on this-and other matters of a social character; and the limited legis-
lation which we now propose will give us an opportunity of trying, in an experimental man-
ner and under circumstances of special advantage, the practical effects and possible conse-
quences of such legislation. We have, in the sect for whom. we propose to legislate, and-in
the others tg whom it may be right to extend the privilege, a highly intellectual and educated
body of Natives, who are jealous of the honour of the movement which they are leading and
are living under immediate observation and amidst a watchful public opinion, and they will
be vigilant against those abuses which will certainly arise amongst the uneducated and rural
populations under the obtrusive general Bi]l now before the Council.  These sects will work
out a problem for us which we can scarcely understand ourselves. = They will prepare their
countrymen for the reception of wider liberty—if such it he—and will alike teach us to avoid
pitfalls and then to disabuse their minds of anxieties which are natural now. I would con-
fide this experiment to the care of these sects without fear that Brahmoism will be converted
into a'temporary Cave of Adullum for discontented and distressed amorous swains from all
races and creeds.

¢« On these -grounds I would urge the Legislative Council to grant relief—unnecessary
though it seem to me—without delay to any members of the Brahmo sect who desire to take
advantage of a form of civil marriage. And if any other individual sect is seeking similar
relief, 1 would direct the Select Committee on the.Bill (if it be recommitted for alteration) to
take notiee of their desire. s

- ““ I withhold my support from the Bill as it is at present drawn, because I am satisfied
that no necessity, real or fancied—certainly no popular call for such a measure—can, in any
way whatever, be made out at the present moment ; indeed, the almost unanimous consensus
of opinion, Native and official, affirmis the view held “by the learned mover of this Bill, that
the fears created by Mr. Cowie's opinion are baseless, and that no general law is at present
needed. And bec:use 1 am satisfied that, on the whole, the people cordially desire to be left
to the operation of their all-sufficient customary law and usage. We should not at present
pass any measure which may engender distrust amongst the people about the very ground-
work of their social life. * . I ’

_ “I withhold my support from the Bill as now drawn, because I sce reason to fear that
legislation on such a matter will gradually and prematurely, though unintentionally, tend to
restrain and weaken the abundant liberty which the law and usages of this country now afford,

- and to raise doubts where none now exist in respect to customary marriages. If this be a_

possible consequence of legistation in this matter, such an enactment will do infinite harm. .
On this pow;t I would refer to the opinion (amongst others) of the learned Adyocate General
- V.5 Sk

= -
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of Madras on Sir Henry Maine’s Bill. I need scarcely remind your Lordship that Mr. Nor-
ton is a Statesman of large and varied Indian experience and sympathy.

¢« The honourable and learned Member cannot, I think, assure us on these prospective
possibilities, although his section 18 is so constructed as to avoid, so far as he can foresee, this
danger. Iam a tyro at legislation; but I freely confess toa deep distrust of law-puzzles,
which first enact broadly almost any thing, and then proceed to except almost every' thing
from their own operation. The mere fact that this is more or less the character of the Bill
before the Council, shows how slipperys and dark is the path on which it embarks us and
forbids'our following it. ; 5

T withhold my support from the, Bill, because, while admitting t.hat thqre does exist
an unsettled and immature movement amongst some limited sects of Native society, I am sa-
tisfied that that movement isas yet by no means popular, wide-felt or acceptable to the
conntry at large; and I do not think that the legislature can wisely legislate in advance of a
well-developed need and assured disposition for change—legislate, too, in a manner which the
state of the public mind in general, and towards these sects in particular, in no way justifies.

For a statement of intelligent Native feeling on this point, Irefer with assurance to the letter °

of the late able Minister of His Highness the R4j& of Travancore, Sir Madha.va Rag, K.C.S: 1.,
on Sir Hentry Maine’s Bill, and to the views of other Native gentlemen which will be found
in profusion in the collection under my hand. I think the legislature should await a real
and general expression of a desire for change in_a matter of this kind. There is certainly
none before the Council. ‘

¢ I cannot support this Bill, because I cannot deny that those instinctive apprehensions
are well-founded, which are generally expressed as to the probable effect of such legislation as
a direct and powerful menace against many dearly-cherished religious and social usages
and distinctions of Native life; *and because I believe that they are almost certain of speedy
realisation. I think that it.is highly probable that the earliest use that will be made of this
Act, should it pass with general application, will be to set aside the caste adjustments of Native
society—with very irritating consequences in Native family and social life.

“I know nothing of the views or objects of the promoters of this Bill on these
subjects, but I have read anonymous allusions to this Bill in connection with expressions
about ¢nationality,” ‘fraternity > and ¢eqnality,” and about dissolution of caste and the like,
such as might emanate from a Socialist school in Europe. Now, [ do not wish to express any
. opinion on these matters, but I cennot—while conceding a full meed of relief to all advanced
thinkers, by the Bill as we propose to amend it—find it in my heart deliberately to advise
this legislature to throw broadcast over the land an enactment which may needlessly stimulate
untimely action in this direction, and cause endless heart-burnings in many a Native family.
The time may come when legislative action of this kind will do good—or at least little harm ;
but I'am satisfied that as regards the up-country and rural populations of India, this exigency
has not yet arisen, and I would be guided by real wants, not by theoretic proprieties.

¢“1 cannot altogether leave out of sight that the Natives of the country may justly think
that legislation of this kind adds a new and sensual incentive to the dissent and schism which
are already exciting their minds. :

‘1 cannot support the Bill-ag dvawn, because I think that it tends to convert that narrow
religious difference about rites and ceremonies which has arisen between a fragmentary sect
(residing about the seats of learning and English influence) on the one side, and the conser-
vative masses of our vast population on the other, into a possible causé of general public
difficulty and complication, or of needless-and baseless misunderstanding and misrepresentation
in respect to our public policy. It makes a State question of a mere religious difference.

* Now, I must not be misunderstood here. I should be doing the deepest injustice to
the India of the South, which I know and like so well, did I assert that the popular condemn-
ation of *an individual measure of the Government of India means disaffection or disloyalty.
Nothing is further from my meaning ; no consequence less likely to arise under tridls even of
a far severer character. - But I think that an intelligent Native public may have just occasion
to challenge the wisdom of the legislature, should it convert what seems to me a mere sec-
tarian question—which can be so easily disposed ' of, as we propose, to the satisfaction of all

parties and on its individual merits—into a public matter with more or less bearing on the .

whole population. ** Why’—some have asked in effect, and very pertinently— are ve all to
be made anxious because some scctaries need relief 7 I sympathise with them fully, and think
_that this needless and vexatious Bill must be abandoned as out of place and time.

'
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T am aware that one of the reasons for this thing isa ¢ drafting’ difficulty. Itisdifficult
to define the fragment or sub-class of the Bralimo sect that wants relief; and we have been
assured by the honourable and learned Member, that there are other wandering -minds, with
other dogmas and theories about marriage and ‘the like, whom he wishes to include, but is
equally at a loss to define. It is apprehended, too, that a definition which might, perhaps,
include the sects or individuals intended to Le relieved this year, would be left high and dry
by the tide of change next year. 4

¢« Well, there can be no doubt that the honourable and learned Member has as yeta very
bewildering, shifty, and immature condition of things to deal with as a subject for legislation. -

But still I do not consider the confusion hopeless, or that it will baffle the Committee on
revision.

‘ Be this, however, asit may, [ am satisfied that the mere fact that things are in thischaotic
state, distinctly, and as it appears to me conclusively, forbids our accepting such disorder as
a fitting starting-point of general and nation-wide legislation on_such a subject. 'We cannot
allow a difficulty abont defining some 20,000 petitioners to be a reason for thrusting unwel-
come legislation on over five times as mauy millions. :

«1 sympathise with my learned colleague’s difficulties ; but I cannot give inmy adhesion
to the solution he proposes. ' It is, [ believe, impolitic, premature, and vain to attempt now
to consulidate—I think we shall likewise stimulate—all possible Native dissent for all time to

come under this general Dissenters’ Act, which is to be applicable, with its'many pitfalls and
disagreeablenesses, to all Native society.

<t is true that our learned coll2ague dislikes the thought of what he calls a perfect
jungle of Marriage Acts on the Statute-book. I am satisfied that he greatly exaggerates both
the difficulty and demand for legislation of this kind. But were his utmost anticipations to
be realised, I still think that an orderly collectiou of needful private or sectariafi Marriage
*Acts in the Statute-book were, for some years to come, and in the present state of our igno-
rance of this subject and the shifty condition of Native mind and opinion, infinitely prefer-
able to the imminent risk of wafting the malaria of ill-judged, blind, and untimely legislation
from this Council room out over all Native society in this country.

¢ We have, as it appears to me, a fairly easy problem of moderate extent to deal with,
and I would most earnestly recommend this Council to deal therewith, and with no more, for
the present; and to leave the contented masses of [ndia alone and unharassed by change.:

¢ We are told that the Act will pass unheeded by the masses; that few will use it; that
Government will not appoint Marriage Registrars, and so on. To this I would reply, if the
thing be useless; if that which the Act will require is not to be done, why legislate? Wh
excite the well-disposed and intelligent people of the country for nothing or next to nothing?
My advice is to give what is sought, and leave well alone. ‘

<« When this measure was last before the Council, I ventured to draw attention to the
great disadvantages of having to discuss and vote on matters which have an exclusively social
Dearing on the people, both in Council and in Select Committee, in the persistent absence of
the aid of Native advice and Native special knowledge and sound judgment. -

‘“ I must repeat that there is something very depressing about deliberating on a matter
like this in a legislature from which Natives are not excluded by law, without that all-sufficient
means of feeling the pulse of Native opinion and of judging of what is right and suitable for
the country. I am satisfied, from the experience I have already had in this Council, that we
can neither safely nor-wisely legislate on such a matter in a condition of persistent isolation
and separation from those who are most interested in the measures which are enacted here.

“ The honour which has been done me in permitting we for a time to sit here, will shortly
be a thing of the past. DBut 1 should be untrue to myself were I to leave this Council with-
out affirming, with all the earnestmess I can, that I am heartily satisfied that it would be far
better, both as regards the present and the future, both for the lawgivers and for those for
whom the laws are made, did we not thus practically learn to do without each other.”

Major General the Honourable H. W. Norman confessed that he had not been much

moved by the arguments adduced by his honourable friends against this Bill, nor did" he
" share in their apprehensions, and he still thought the Bill a just and good Bill. The re-
monstrances which bad lately been received appeared to him to have beento a great extent
evoked by what had taken place in this Coungil, rather than a spontaneons genuine product
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of feeling on the part of any large numbers of our Native fellow-subjects.  The Bill appeared
to him: to be framed in a spirit of entire toleration, and as it was calculated to remove a real
grievance from a large and increasing class, he would oppose the ‘amendment, which- would
Testrict the operation of the Bill to only a portidn of that class.

" Tlie;Honourable Ste Ricuarp TevpLE said that it was.not his intention to trouble the
Couucil with any remarks o1 the general principles of the Bill: Those principles were very
ably and strongly expounded by his honourable and learned friend, Mr. Stephen, ona recent
occasiony and he believed that that expésition had not in any way b(;en shaken'by the vague

- generalitiés:which the Council had heard that‘day from the honourable' members on the left who

had spoken against the Bill. - Hisonly object in addressing His' Lordship and: the Council

was this: A great deal had just been said by his honourable friends, Mr. Tuglis and Mr. Robin-
son, about the influence which. Native fecling.ought to have upon our legislation, and it had

been alleged that this feeling was being pronounced against this Bill. He felt surprised at’

Tearing these statements and could notallow them to pass unchallenged. -

1f heibelieved that Native opinion throughout the country, oreven amongst a consider-

able section of the population, was really. opposed to this measure, he'should be in favour of

the view which had been taken by his onourable [riends, but he aflirmed, that there was not the

slightest ‘evidence of any such spontaneous opinion. The Council were not -without the
means of knowing what the opinions of the Natives were; there were the great Native Indian

Associations in Bengal, in the North-Western Provinces, in Oudh, in the Panjab, in Bombay
and (with all deference to His Lordship the President’s greater knowledge) in Madras
also. They had ample meaus of knowing, from mewotials and petitions, and from the pub-
“lished, proceedings of these Associations, wliat the feelings of the Natives were. Moreover,
they had the advantage of the Native vernacular newspapers, published in several languages,
from which extract translations were furnished weekly for the information of* the Government

and of this Council..  Well now, with all these means, with the right of petition, both public
and private, which was fully understood and constantly exercised by the people of every pro-
vince in India; with all these means of knowing what the opinion 'of the Natives was, he
would ask the Council to consider what really- had been adduced as to the nature of that
opinion. Why, not one single extract from any Native newspaper had been. produced ; not
one single line from any part of India. . Was it credible that, had there been that feeling of

dissatisfaction which his honouarable {riends had stated, it would not have found vent in-the

Native newspapers ; that there would not have been many articles upon the subject week after

week 7 Supposing then, that such a feeling existed, would not his honourable friends, after all
the research'and attention they had given:to the subject, have found out those articles? If

all this agitation, were really spreading, was it credible that they would not have produced

quotations from these newspapers ?

[The Honourable Mg, Cuapman remarked that the Bill had not been translated into
the vernacular languages]. :

* The Honourable Str Ricnarp TempLE continued. Allowing. that there may have been
some defect in circulating formal translations, might he ask whether anybody supposed that
the Natives of India were not well acquainted with everything that appeared in the English
newspapers whether the Native vernacular newspapers, which had constant allusions to e\?ery-
thing that passed in the English newspapers, were not conversant with the objects and details
of this Bill; and had not the English newspapers been full of the discussions in relation to this
Bill?  Further, with reference to the interlocutory observations of his honourable friend, he
would ask whether there was not a large number of the Native papers printed in English,
" and in very excellent English too, sometimes even in eloquent English ? Ile would challenge
his honpurable friends to produce almost any quotation—certainly any series of quotationsb—
from any Native paper in India, whether in the English or in the vernacular language.

Then, again, what did the deliberations or addresses of public meetings in this eountry,

- amount to ? BSome show of these had been paraded just now by his honourable {riends, but
what were the facts? There were no papers or petitions before the Council, either from
Madras, Bombay, Allahabad, Lahore, Lucknow, Nigptr, or any of the great centres of
population in the country. At every one of these places the people conducted their proceed-
ings in a public manner; butfrom not one of those great centres had there been any utterances

of the feelings of the people in regard to the Bill. The utterances against the Bill had come

only from. Aligilrh '.and Bareilly ; from one Native gentleman at Moradabéad, who seemed to
have moved twice in this matter, because Sir Ricuarp TEsrpLe observed his name put for-
ward in a letter from Bareilly. ~ signa t ' )

7
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[The Honourable Mr. IngLis observed that the Native gentleman who wrote from
Bareilly, and the gentleman whose letter was dated Moradabad, were different persons ; also
that a meeting had been held at Morddabdd, and a petition numerously signed had been sent
up against the Bill from the residents of that place.]

Str Ricmarp TempLE continued.—He found, on looking again at the papers, that his
honourable friend was right in saying that there was a petition from Moradabad signed by
Sélig Ram and others.

There were, then, petitions from three places, but from only three places in all India.
He did not wish in the slightest degree to disparage the value of the testimony of these re-
spectable Native gentlemen of Bareilly, Moradabad, and Aligarh ; but those were places in
which his honourable friend, Mr. Inglis, had served with distinction in former years, where his
opinion carried great weight, and where his name no doubt was a tower of strength in public
estimation to any cause which he advocated. That, of course, was natural and proper. But
Sir Ricaarp TempLe would ask whether these objectors had made themselves heard before
the months of January or February last, when his honourable friend’s well-remembered
speech in regard to this Bill was made. His belief was that the objections on the part of these
Native gentlemen had taken shape and form from the perusal of his honourable friend’s criti-
cisms. 1t was a case of post hoc et propter hoc.

The Bareilly memorial was adopted at a meeting of some fourteen Native gentlemen,
out of whom twelve were persons who were either servants of the Government or Honorary .
Magistrates, or pleaders, or schoolmasters—just the men who would naturally follow the
guidance of our honourable friend. There were but two independent Native gentlemen.

[The Honourable Mr. Ingris observed that the memorial was signed by over 500
persons].

Sin Ricuarp TemppLE resumed.—But it appears from the official papers that the meeting
really consisted of these fourteen persons, and that they sent their memorial about the city by
a sort of ““round-robin’ process, and obtained signatures of persons known or unknown.
Without doubt these gentlemen were leaders in the movement : if there were others induced
to join, the real movers were these fourteen gentlemen.

At Aligarh there had been a meeting of some nineteen Native gentlemen, of more or less
rank and position. But the president and spokesman was also a Government servant, a
Deputy Collector ; and that Deputy Collector in his opening speech pointedly alluded to, and
based his speech on, the speech of his honourable friend, Mr. Inglis.  Sir Ricuarp Tempr
did not say that in order to disparage their testimony; but he said that utterances of thissort
must be discriminated and distinguished from the spontaneous opinion which arose from the
unassisted movement of the people.

So much for the quantity of the agitation. IHe would for a few moments consider its
quality. To show the short of arguments by which these opinions were supported, he would
read to the Council just one or two sentences in order that their calibre might be weighed.
One Native gentleman remarked—

¢ Polygamy is mnot allowed by Hindd law, and if it is allowed by Mubammadans,
it is a matter of choice. Why do not the Progressive Brahmos make it a rule or religious
tenet amongst themselves not to have more than one wife ?”’

Was not this a surprisingly incautious statement of the Hinda law as it now exists ?
Another Native gentleman remarked—

¢¢ The term ¢ Hind4’ does not here mean mere nationality, but community. Hence,
it is evident that those who are guilty of practices by which a Hindd would lose his caste
or be excommunicated, fall under the head of non-Hindds. If a Hindd makes a voyage
across the sea, or takes food (rice, bread, &e.) at the houses of the low classes or mlechds,
he is declared by the Sdstras to be un outcast. Thus, it follows that many might take
shelter under the proposed Act. Native Civilians, Barristers, and Doctors would never
thing of rejoining the HindG community by troublesome and humiliating expiations,
but gladly avail themselves of the provisions of this Act.” =

. That opinion really meant that those Hindds who chose to cross the sea and to live in

. England for a time ; Native gentlemen who venture to be enterprising and to leave their

country for Europe and study for the Bar, or to compete for the Civil Service, were to be

placed under severe civil disabilities. That showed the sort of intolerant feeling which

actuated these objectors. 31y
v.—58
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Another Native gentleman distinctly said that he gave his op'ipion after perqsal of the
proceedings of this Council. He said, addressing our honourable friend, Mr. Inglis—-

I most respecfully beg to say that I feel highly gratified at being mvnteld Dby you
for an opinion of the ¢ Native Marriage Bill’ proposed by the Honourable Mr. Step'hex'x:
and feel the more grateful, because, had you not commu.mcatefl the subject to me, 1t is
probable I should have remained ignorant of it from its being merely published in
English in the India Gazetie.”

Constituted as Native Socicty is, an opinion thus given may be useful in its way, but
it is a very different thing from an original opinion.
Another Native gentleman strongly recommended that—

“Some heavy penalty should be fixed for fraudulent renouncement of one’s religion.
This is necessary to open the eyes of the designing persons to the result of their ill-con-
ceived plans and ill-meant deeds. The idea of severe punishment may, in some cases,
excite too strongly their self-love, so as to prevent them from entering into matrimouial
connection without due and proper consideration, and will consequently prove a strong
safeguard to protect the caste-system so much desired for the welfare of Native society.”

It were superfluous to comment on this passage, the first sentence of which breathed the
very spirit of intolerance. It only showed the difficulty of collecting practical opinions from
the Natives on questions of this nature.

Again, the Moradabad petition to which his honourable friend had recalled attention,
averred that this Bill would conduce to “infanticide,” would ¢ stand in the way of female
education,” would * give rise to perjury,” would ¢ lead to degeneration” and so forth. Was
it too much to say that the petition bristled with misapprehensions ?

But his honourable friend, Mr. Inglis, had to-day quoted various passages from Nalive
opinions which were adverse to the Bill. He (Sir Ricnarp Tempre) would just cull a few
flowers {from the garden of his honourable friend’s quotations. One objection was that the
Bill would greatly accelerate the desertion of Hindds from their religion; but in reality the
Bill did not accelerate it. It had no such effect. The truth was, that if the Bill was not
passed, there would be left a sort of oppression on all persons who desired to change fromone
religion to another. The objectors really meant that the law, by enforcing civil disabilities,
should prevent people from changing their religion. And that was neither just nor reasonable.
Another remonstrance spoke of the Government identifying itself with the people who
fostered this sectarian Brahmo movement. [He would ask in what way did the Government
identify itself with this movement by saying that the promoters of it should not be subjccted
to civil disabilities? The Government dealt out the same- justice to both Hindas and
Muhammadans. Did it therefore identify itself with the HindGs or Muhammadans? Another
objection was that we should wait till this sectarian movement was frmly established. Well,
that appeared to have been already done. Ie would ask whether the Brahma Samdja, what-
ever that might mean—at all events the different sects which were included under the name
of Brahmos—were not already firmly established, and did not number many communities
scattered all over the country, having a social organization of their own, supported with great
ability, and with thatsort of knowledge which arose from education and a-deeply-rooted opinion.
He said that, if this test of establishment was needed, the sect was firmly established. An-
other objection spoke of the Bill as aiding and abetting Hindds in deserting the customs of
their forefathers ; but surely it was not expected that Government would prevent people by
the force of law from deserting the customs of their forefathers! Another objection spoke of

the facilities that would be afforded by the passing of this Bill to unthinking young men for
contracting imprudent or undesirable marriages. But even without this Bill there was little
or nothing to prevent their contracting such marriages, if so minded. Thelaw could never
undertake such prevention. But the fact was that there were, by law, at present, unjust and
- artifical impediments to honourable marriages, and these we were bound to remove. Some
of the objections alluded to the members of the Brihmo sect as having become atheists. The
term “athieists’”” was a very unjust one to apply to the members of the sect under consideration.
They were men who, whatever their form of creed might be, nevertheless had a great deal of
religious principle, which, according to their consciences, their lights, and their principles, .
they followed.  As a sect they might on the whole be more correctly described as well-con-
ducted'and God-fearing, and their leaders were persons of pure and lofty character. What"
they might be, they were not atheists. Another objection spoke of the doubts which
were entertained, as to the validity of Brahmo marriages without this Bill, as unfounded.
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That was just a specimen of the absurd objections which had been made to this Bill.  Why
should it be said that the doubts which were entertained were unfounded ? Tt appeared to
him that the doubts which were entertained were notoriously well-founded. It was well
known that the doubts.had arisen in consequence of the highest legal adviser of the Govern-
ment having given it as his opinion that there were suchidoubts. Then, after speaking of re-
ligious opinions being liable to fluctuate, and about young men hastily adopting new doctrines,
one of the objectors said that this relinquishment of religion would beimpossible if a policy of -
neutrality were followed by the Government. That objection meant that this Bill was not a
law of neuatrality ; that it favoured some sects at the expense of others. Now, if there was
one policy more than another that the Government pursued in this Bill as in all other laws,
it was absolute neutrality in matters of religion. The truth was, that those who reproached
the Government with want of neutrality wanted to perpetuate by law a decided partiality in
favour of their own views. That was a position which the British Government of the 19th
century would not consent to defend. Then, a great many of the objections were worded
in this way, that the Bill would interfere with the existing religions of the country. In what
way could the Bill interfere with the existing religions of the country, when it expressly
referred to those who did not profess any of those religions ?  The objectors in eflect said that,

_if there was to he any interference atall, they wanted interference in behalf of the old religions
of the country. Another class of objection taken to this Bill was that it was in dirvect
opposition to the Muhammadan law.” True, but then the Bill referred to those who were
not Muhammadans! What could that objection possibly mean, except this, that the doctrines
of the Muhammadan law were to prevail amongst sects which did not adopt Muham-
madauism ? That might be a sound doctrine for the followers of Islam, but could not he
accepted by the British Government,

An analysis of these objections should show of what an” indefinite and unveasonable
character were the remonstrances which were so strenuously put forward by the honourable
Members on the left. Buat if his honourable friends insisted on the individual opinions of
Native gentlemen being entirely against the Bill, of which he contended there was not the
slightest proof, why should we not take some papers which had been received from the dis-
trict officers in the Madras Presidency ? [u that Presidency, a circular was sent to selected
district officers directing them to obtain the opinions of respectable Native gentlemen in their
districts. From some of these papers, several objections quoted to-day had been taken. He
must here again point out that answers to that circular were quite a different thing from out-
of-door agitation or any widespread fecling of alarm. If the answers to this circular were
put in juxtaposition with the objections quoted by his honourable friend, it would be found
that some of the opinions given by Native gentlemen were more or less in favour of the Bill.
‘I'he Collector of the Kistna District, in reply to the circular, said—

¢ These gentlemen have been good enough to favour me with their views in writing,
and I forward them as received ; the deduction which may be therefrom drawn being
that they consider the Bill not entirely necessary, but on the whole a measure to be
desired.”

So much for the Native opinion in the Kistna District generally. One Native gentle-
man of the Kistna District in his reply said—

“I have the honour to inform you that I have carefully perused the papers for-
warded to me, and see no objection to the Bill being passed into law.”

Another Native gentleman said—
¢ There is at least as much probability of the rising generation becoming Brahmos

of some kind or another, as there is of their becoming Christians, for whose marriage
special Acts have been passed.

« As section 19 of this Bill provides that nothing in it shall affect the validity of any
marriage not solemnized under its provisious, there can be no objection to the passing of
it. It is simply intended to remove the uncertainty in the case of those who wish to
avail themselves of it, without, at the same time, making it binding on others.”

That was an opinion in favour of the Bill. Another Native gentleman said ¢ that the
~Bill under review was a necessity of the time.” Another Native gentleman said—

“I am of opinion that, although it is desirable that the passing of this Act should
be postponed another year or {wo, owing to the paucity of the new sect for whom this
Act is intended, yet, as it is thought that the non-passing of this Act would materially

»
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affect the interests of these people in various ways, I, for my part, would only be too
glad {o see this Act come into operation ere long ; and I fully believe that the passing of
this Act would be productive of many good results.”

The Honourable Mr. Incris said that the opinion just quoted was the opinion of the
Reverend M. Ratnam, a Christian Minister].

Sir Ricuanp TempLe resumed—He found that it was so ; but he would observe that the
previous opinions which he had just quoted were from Native gentleman of the lay commu-
nity.

The Collector of Malabar wrote that he had consulted several Hindas of this district,
and that they saw no objection to the measure as at present proposed.

He would not pursue the subject further at present ; he had no doubt that his honoura-
ble and learned colleague in charge of the Bill would present the opinions collected in these
papers in a far better and more systematic manner than he could on the spur of the moment.
indeed, it scarcely needed argument to vindicate this simple and equitable Bill, which did
nothing more than legalize honourable, monogamous marriages, contracted in good faith by
persons not professing the Christian Religion nor belonging to the HindG nor Muhammadan
creeds. But what he would urge on the Council was, that the only objections worthy of the
name had been those stated as individual opinions; and he affirmed that there was no sort of
evidence of Native opinion or sentiment being in any large degree against the Bill: He
believed that the vast, or a large, majority of our Indian fellow-subjects regarded the Bill
with more or less of indifference, and that those who understood its provisions, or interested
themselves in studying it, would have a suflicient sense of justice to appreciate the policy of the
British Government, which in presence of the law regarded all religious sects and all classes
alike. He maintained that while, on the one hand, it was of the first importance that this
Council should watch for the signs of popular feeling, should be wise in foreseeing storms in
the social horizon ; yet on the other hand, they should be discriminating and judicious in
distinguishing between agitation which was real, and agitation which was imaginary.

The Honourable Mr. Stepney said—¢¢ My Lorp, 1 wish, before beginning what I have
to say on the main questions which have been raised, to deal with one or two important points
which have been referred to in the course of the speeches of my honourable friends. The
first point to which I shall refer is one which has been commented upon by the honourable
Mr. Robinson. He spoke very strongly towards the end of his speech of the absence from
this Council of Native members. My honourable friend had a right to.make such a reference,
and he has exercised that right. I regret it because it renders it necessary ‘for me to say a
word or two upon the topic referred to. My honourable friend probably forgot at the moment
that a Native Prince is a member of this body, I refer to the Maharaji of Jaipar, who is
accidentally detained in his territories by ill-health. I must remind my honourable
friend that, in speaking as he did, he was in fact criticizing the manner in which the
late Lord Mayo exercised a personal discretion vested by law in his hands. Every
member of Lord Mayo’s Government knows, that there are few objects which he had
more at heart than the appointment of Native members to this Council. He made
inquiries far and wide for Native gentlemen worthy of so high a distinction. It was Lord
Mayo’s opinion that, to be a member of a legislature which legislates for the whole of India,
is an honour which ought to be accompanied by a suitable degree of influence and rank.
And I may confidently say that there is hardly a Native Prince, that there is hardly a Native
ruler, whose qualifications he had not carefully considered with a view to his appointment as
a member of this Council. I may add that none but those who have had experience of them
can be aware of the difficulties connected with such a nomination. In many instances, per-
sons who were otherwise worthy were ineligible by reason of minority or other disqualifying
circumstance, In other cases, there were reasous which might easily’ be imagined which
rendered the persons selected unwilling to serve in the Council. I am sorry that it has been
necessary to make this explanation ; but I think these facts ought to lhave been taken into
account by the honourable member before making the observations he thought it right to

mﬂkeq

“The second point upon which I wish to make some remarks is the history of the Bil] .
which my ‘honourable friend, Mr. Chapman, has given. He said that the whole course of
the proceedings in regard to this Bill showed extraordinary precipitancy. Itseems to me
strange that a charge of precipitancy should be made in regard to a measure which has been
under discussion in one form or another for the past four years,
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[The Honourable Mr. Cuapyax explained that what he said was that the measure was
introduced with precipitancy.]

The Honourable Mr. StepueN continued—¢ I will repeat that the Bill was not introdu-
ced in a precipitate manner : it was introduced upon good grounds and after long considera-
tion, becuse Sir Henry Maine, and Lord Lawrence with whom he was associated, after consi-
dering the subject in all its bearings, found that it was practically impossible to draw a Bill
for the relief of the members of the Brahma Sam#ja alone. The Bill was accordingly framed,
in the first instance, after carveful deliberation ; it met with an unfavourable reception. DBut
that reception was attended by an expression of opinion which was before the Government at
the time when the present version of the Bill was brought in, and furnished ample materials
for the opinion I then expressed, an opinion which has not been changed by anything which
has since occurred. [ knew, when I brought in the Bill in its present form, that it would be
unwelcowme to a certain section of Native society.- I said, when it was proposed to defer the
settlement of the question, that there was no good in opening a discussion which would lead to
but one result. 1 have been confirmed in that opinion by a perusal of the papers which have °
come in since, and I shall now proceed to enter into the subject, and to give to the Council
more in detail my reasons for what I have said. 5

My honourable friends have more local kuowledge on this subject than [ can claim, but
1 feel complete confidence in the propriety . of the course for which I shall give my vote, and all
the arguments used have failed to make me doubt it. Shortly stated, the argument of my
honourable friends, as I understand it, is this:—¢ We do not contest the justice or the good
intentions of this Bill ; but we say that, to pass it in its present form would be politically
dangerous, because it is sure to be misunderstood ; because it affords a handle for misrepresen-
tation ; because, being a gencral Bill, it goes beyond the present necessity, which is merely to
provide a form of marriage for the Progressive Brilimos; and because it really will, to a
certain extent, interfere with the domestic aflairs of the people, by enabling their sons to make
imprudent marriages from which they will afterwards be unable to withraw.” In support of .
this argument, my honourable (riends referred to various papers which have been sent in to
the Council since the first debate on the Bill, in which varvious Native gentlemen express
great alarm on the subjeet, and request that the Bill may not be passed. The argument, in
short, is-—¢ Do not pass the Bill, because Native public feeling has been excited against it.’

1 will endeavour (o meet this argument as directly as I can, and, in doing so, I wish
to say, once for all, that though I shall have occasion to refer to my lonourable friend M.
Inglis’s conduct, I wish it to be clearly understood that I do not in the smallest degree
complain of it. I have no sort of doubt that the course taken by him in this matter
was onc which he conscientiously believed to be proper, and it was certainly one which
he was on every ground entitled to take. 1 must, however, observe that it is difficult for me
to read my honourable friend’s speech and to compare it with the papers which have been sent
to him by his Native friends in the North-West, without feeling that the answers are, to a
considerable extent, the echo of the questions. My honourable friend, in a characteristically
vigorous manner, draws a picture of the evils which, in his opinion, the Bill will cause to
Native socicty, and then sends to ask the opinion of a number of gentlemen, whose answers 1
think show that, whatever may be their merits in other respects, they are not very familiar
with legislation.  Of course, they say ditto to Mr. Rurke,” adding some deeper colours to
the picture which he has drawn. 1 am well aware of the immense importance of not offend-
ing Native feeling. I am also well aware of the fact that a feeling which is not in ifself
reasonable is not on that account to be {reated «s ifit were of no importauce. I do not at all
deny that the course which my honourable fricud has considered it his duty to take with
respect to this Bill has raised up a real objection to it which did not exist six weeks ago, and
which, if he had taken a different view of his duty, would never have existed at all. I .helieve
that, unless attention had been specifically directed to the matter by the delay which I thea
deprecated, the Bill would have become law without remark, and that its operation would
have attracted no notice at all, and inflected not the shadow of a shade of a grievance. Now
no doubt a certain amount ‘of opposition to the Bill has been excited, and it is necessary to
weigh its importance and consider whether it is of such a character that the Governinent
ought, in deference to it, to recede from a-position deliberately taken up, and to abstain from
doing that which it bas unanimously declaved itself to be bound in justice to do.

. ¢ No doubt, my Lord, it is a grave thing to legislate in opposition to the wishes and feel-
ings of any section of the Native community; but it is also a grave, a very grave, thing for
the Government of India deliberately to abstain from doing that which it has declared to be

v.—5Y
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just and right. I do not say that under no circumstances whatever could such a course be
_}iust,lﬁed ; but I do say that very strong and peculjar reasons would be required for its justi-
cation.

“ I need not detain your Lordship or the Council with any further argument upon the
question of the justice of the principles on which this Bill is founded. This is indeed fully
admitted by every honourable member who has spoken against it, though they qualified their
remarks by some observations about ¢ theoretical’ and “abstract,” to which I was unable to
attach any particular meaning ; nor do I think it necessary to insist on the fact that the Go-
vernment deliberately pledged itself to that view of the subject. Every honourable member
who was present at the last debate knows how this matter stands.

“It is proposed that the Government should recede from what they then stated, because,
in certain quarters, dissatisfaction has been expressed at the Bill, and because certain persons
regard it as an interference with Native law and custom. It appears to me that, by taking
the course suggested, we should set a precedent which would greatly weaken all government,
and which would in particular put it in the power of any person to defeat any measure by
getting up a Native agitation against it. We should, in short, enable every section of an
enormously large and varied community to veto any measure which they did not happen to
like by criticizing it in a similar manner. To show what the consequences of such a power
may be, [ may refer to the very first measure of importance which it was my duty to propose
in this Council—the Hindd Wills’ Bill. It was earnestly represented, in relation to a
clause in that Bill which restrained the power of tying up land by will to lives in
being and twenty-one years afterwards, that it was opposed to Hinda law and religion, and
the Bill was represented, in-one of the Native papers, as being ¢ full of horrors to the Hinds’
and as striking a blow at the authority of the Sastrés.

‘“ How far, then, are the objections made real and reasonable, for of course we must
not give way to them mearly because they are made ?
g Y Y

I hold in my hand a printed copy of the various papers which have been received upon
this subject. Some of them come from the North-West Provinces, in answer to letters from
my honourable friend, Mr. Inglis, and others from the Madras Presidency, in answer to
inquiries made by my honourable friend, Mr. Robinson. A considerable number of the
persons consulted are favourable to the Bill. Others are opposed to it on grounds which
would condemn the most characteristic part of our English policy and legislation. Others
oppose it, not only in complete ignorance of its principles, but although they themselves pro-
pose in its place measures of a much wider nature. Others oppose it merely on the ground
that 1t will be misunderstood. .

* Fiist, let me state the effect of the views expressed in the Presidency of Madras.

‘“Mr. Hannyngton, The Acting Collector of the Kistna District, forwards the views of
five Native gentlemen consulted by him, and says that ¢ the deduction which may be drawn’
from their opinions is ¢ that they consider the Bill, not entirely necessitous, but on the whole
a measure to be desired.” It appears to me that this fairly sums up the effect of their
opinions. One gentleman would be unfavourable even to a Brahmo Bill.

¢ The Collector of Malabar, Mr. MacGregor, says—

¢ have consulted several Hindus of this district and they see no objection to the
measure as at present proposed. There are scarcely any members of the Brahma
Samdja in this district, so that the Act, if passed in its present shape, could hardly have
any effect, unless by holding out an inducement to Hinds to forswear their religion in
order to contract binding marriages such as would admit of their property passing to the
issue of such marriages. Of this there seems no danger.’

«The Acting Collector of Madura. Mr. McQuhae, says that he obtained the opinions
of a few Hind gentlemen on the Bill. He says—

“1 find they object to the Bill on the ground that it is founded on the same prin-

ciple as the Act which legalizes the re-marriage of Hind @ widows, and Act XX 1. of 1850.

- This Jatter Act they regard as a great blow to their religion ; but as the law now stands,

they are of opinion that the proposed Bill can have no very injurious effect upon their

religious and social system, except in so far asit confirms Act XXI. of 1850, and removes
another obstruction from the path of those who may desire to renounce their religion.
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“The Cul[ect_or of Tanjore, Mr. Cadell, gives an opinion to which I attach peculiar im-
portance, .be.cause it shows that thoroughly fair and reasonable means were taken to ascertain
Native opinion on the whole subject. Mr. Cadell says— ¥

. ““In order to ascertain the views of the Hindd commuuity as far as the limited
time would allow, I called a meeting at Tanjore of a few gentlemen of intelligence and
had the Bill explained to them.’

¢ He then points out how, at first, they viewed it with apprehension ; but he says—-

‘< At last, however, the conclusion arrived at by the more enliglitened among the
members of the meeting, after ascertaining the precise intent and scope of the Bill, and,
indeed, the only rational conclusion which can be arrived at, is that the Bill cannot
operate beyond legalizing marriages as among the communities concerned, and that, in-
asmuch as the right of inheritance to the property of a Hind is not interfered with any
farther than it has already been by Act XXI. of 1850, they may well look upon it with
indifference.’ g
¢ These are the Madras opinions; and though, no doubt, a certain number of individual

unfavourable opinions are recorded, I think I am entitled to say that the general effect of
them is that the Bill would, at all events in that quarter of India, excite no particular oppo-
sition, although it would be more or less unpopular with that part of the population which
objects to Act XX1I. of 1850, the Hindd Widows’ Re-marriage Act, and, generally to that
tendency to favour religious equality which is, I think, altogether inseparable from our
position in this country. This, I have little doubt, is the true state of the case, and this, I
think, appears even more clearly from an examination of the answers of Mr. Inglis’ correspon-
dents in the North-West.

“ Mr. Inglis’ correspondents are six in number, and all of . them express ‘themselves in
strong terms against the Bill ; but I confess their remarks upon it do not lead me to think
they have understood it. One gentleman, Babi Ganga Parshid of Morddabad, after vehe-
mently attacking the Bill, makes this curious remark :—

«¢ [ acknowledge the truth of the Ilonourable Mr. Stephen’s statement that, if we
will have Bills for marriage for each sect, the possibility is that the Statute-book becomes
a regular jungle (as he calls it) of Marriage Acts; but to this I reply, why [rame separate
Bills? Why not acknowledge in one brief Act the validity of all marriages which may
in future be solemnized in British India, no matter in what form they may be, and le¢
the Brahmos invent their code, which will equally be valid under the Act 7

¢ Really, for a staunch conservitive and opponent of interference with marriage-customs,
this gentleman is as thorough-going a radical as one would wish to see. He goes far beyond
me, and proposes a Bill which would do ten times more than either Sir Henry Maine or I
ever thought of proposing.

“The next gentleman, Lala Lachmi Narain, Honorary Magistrate of Bareilly, says that
the masses will think, though he does not himself share the opinion, that the enactment of this
Bill is to be a means of converting them to Christianity. Of course, it is impossible to say
what misrepresentation may be made on the subject, or to argue with people who are not
open to argument. If we are never to do anything which is capable of being misrepresented,
we cannot govern the conntry at all; but how any reasonable man can suppose that this Bill
can be used for the purpose of converting people to Christianity passes my understanding
altogether. A man who takes the benefit of it must begin by declaring that he is nota
Christian. 3

“In the main, however, and without going through all that is said tpon the subject, 1
think that the arguments against the Bill are two. They were much pressed by my honour-
able friend, Mr. Inglis, and are re-echoed by his Native correspondents. The first is the
argument that the Bill will lead to clandestine and improper marriages. The second is the
argument that the limitation of the Bill to persons who are not Hind s, Mul!amma(l'fu!s, &e.,
will be trifling, and will be evaded by persons anxious to take advantage of its provisions to
get married. My answer to both of these arguments is, that experience has shown them to
be ill-founded, and thus I prove it:—The Christian Marriagc; Act \_’. of 1865, is open to pre-
cigely the same objections, and has never been found in practice to involve the consequences
which it is said ‘will follow this Bill. Indeed, the fact that we have provided a for.m of
marriage for Christians shows conclusively that we ought to provide an undenominational
form of marriage for those who do not profess any one of the more popular religions, unless
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we are prepared to admit that want of religious belief ought to put men undcr’a disalnl:ty to
marry. Let me now invite your Lordship’s attention to the provisions of Act V. of 1865, and
compare the facilities which ‘it gives for clandestine marriages, or marriages by Hindés or
Muhammadans who wish to evade the dictates of their religions, with anything which can be
apprehended under this Bill. By Part V. of the Act in question, any two Native Christians
of upwards sixteen and thirteen years of age, respectively, may contract marriage by simply re-
peating in the presence of two credible witnesses certain words, and a Registrar appointed by
Government is obliged to give a certificate of marriage to persons who have gone tl'n'ough that
form, which cartificateis conclusive proof of the performance of the marriage. Nonotice ; no con-
sent of parents or guardians ; no declaration even, on the part of the persons so m:u:rle(l, that
they are Christians, is essential to the validity of such a marriage. Does not this Act, of
which no one complains, open a door to clandestine marriages ten times wider than any
opened by the Bill now before the Council? Do not all the arguments urged by my honour-
able friend, Mr. Inglis, to show that the limitation of this Act to persons who are neither
Hindds nor Muhammadans, and to show the futility of the declaration required of the parties,
apply with ten-fold force to the fifth part of the Christian Marriagé Act? If'l were in my
honourable friend’s place, and were arguing against that Act, with wl_mc vigour and force I
should be able to point out the hardships which such an Act would impose upon Muham-
madans and indds. I should, of course, bring up the dancing girl and the son of the man
of property and family, and Ishould then ask triumphantly what security thc.re is against such
a marriage under the Act in question? I should say—the Act is indeed limited to Native
Christians ; but what is a Native Christian, and how is the fact of the Christianity of the
parties to be known ?  On what single doctrine, except perhaps the unity of God, can Chris-
tians be said to agree? and the unity of God is the cardinal doctrine of Muhammadanism.
It has often been alleged, and it is by no means easy to disprove the allegation, that there is
no great theological difference between a Muhammadan who honours Christ as a great pro-
phet, and the Unitarian who regards Christ as a good man, and Mahomet as one of the
greatest preachers of the most important of all truths. At all events, the fact that, at a given
date, a man was a Native Christian in some sense or other, and that he had made use of the
expression—*¢ In the name of our Lovd Jesus Christ I take thee as my wife’-—would oppose
no greater obstacle to his subsequently becoming a perfectly orthodox Muhammadan or
Hindua, than the fact that he had side before a Registrar—¢ I am neither a Muhammadan nor
a Hinda.” Moreover, how is the fact that a man is a Native Christian to be proved? The
Registrar has no judicial powers, and if he had, how could he use them 2  Christianity is a
vague word, no doubt, but whatever it means, it means something inward and spiritual,
which no one can see. It means some state of mind; belief in some sort of religious
doctrine, If two people come before a Registrar -appointed under the Act, and
say ‘we are Native Christians; we are not within the prohibited degrees’ (which by
the way, the Act does not define) ; ¢neither of us is married, and we here repeat in your
presence the prescribed words,” the Registrar must give a certificate. He has no right to say
¢are you baptized? first, because he has no 1ight to ask questions, and next, because many
Christians are not baptized. He has no right to say, ‘do you belong to any congregation?’
for, whatever else Christianity may be, it is wider than any denomination. FHe cannot ask
what their creed is; for a hundred creeds pass under the Christian name. Ile cannot even
say to the boy of seventeen and the girl of fourteen, ¢ do your parents consent?’ for such con-
sent 1s not necessary as the law stands now, though that blot will, I trust, be removed by
the consolidated Bill now before the Council. e can only witness the ceremony and give the
certificate, which is conclusive proof of the marriage. When it is given, the marriage is
vall'('l, anfl, as I Dbelieve, indissoluble; and yet it is open to the parties, as they leave the
I?cg'.l,st_mrs presence, to change their religion. They may say the next moment, ¢ we are
Christians no more’—the man may say ‘I am a Muhammadan;’ the woman ¢ am a Hindd.’
‘W.e have contracted our marriage, and we are now convinced that the religious opinions
which we then held were erroncous, and resume those in which we were broug}ht up.”  That
is the law as it stands, and those who maintain it think that this Bill will be attended with
the most serious consequences, because it opens a door to license and enables people to marry
as non-Hindds, when, in point of fact, they are Hindés. I never saw a hetter illustration
of straining at gnats and swallowing camels.

“ I wish upon this point to guard against misconception. I do not for a moment mean
to assert that the Christian Marriage Act is abused, or that persons who are not Christiafs
do, in fuct, marry under its provisions. I only wish to show that it is far more liable to sucli
an abuse than the Act now under consideration ; and I use the fact that the one does no
harm as an argument to show how groundless are the fears entertained about the other. i
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in fact, people are not willing to go tlirough the form of Christian mariage, and to call
themselves for that purpose Native Christians, why should we fear that, for the same object,

they will repudiate the Hinda or Muhammadan religion ? i

<] would found another argument upon the Christian Marriage Acts, which answers
uearly the whole of my honourable friend’s suggestions.. It is this—they show that, in deal-
ing with the question of a man’s religion, it is absolutely necessary to take his own statement
and conduct as conclusive, aud the only alternative is, to lay down strict definitions of the
religions with which it is proposed to deal, and to invest some one or other with power to
determine, judicially, whether a man does or does not belong to them. 1If you will not take
a man’s word for his being a Christian or a Brahmo, ov for his not being a Hindd, then you
must define with precision the meaning of those expressions, and appeint some one to decide
whether or not they apply in the particular.case; and if you do this, whenever you provide
any new sect with an established form of marriage, you create, as it were, a new established
religion, and this, I say, is to put the Government in a position which it is quite impossible
for, it to occupy. If we are to lay down rules to-day, defining what Brahmos are orthodox
and what Birahmos are heretical, we may, for what [ know, be called on to-morrow to say
what Positivists are orthodox and what Positivists are heretical. On the other hand, if you
do not define what you mean by a Brahmo the Bill proposed by my honourable friend will
be open to cvery objection which is bronght against the Bill now before the Council.

“You are reduced, then, to this alternative. If you treat marviage denominationally,
you must cither take a man’s own word for his religion, or you must enter upon a set of theo-
logical definitions and classifications which are improper for any legislative body, and, perhaps,
more ludicrously improper for such a body as this Council than for any other in the world.
If you take a man’s own word for his religion, then, of course, you are open to the remarks
made by my honourable friend, Mr. Iuglis; but you are open to them equally. whether you
take his word for the fact that he is a Chuistian, or for the fact that he is a Brahmo, or for the
fact that he is not a HindG. It appears to me that the Hindds have exactly the same right
to say—* You have no business to let a man marry according to new-fangled plans-of your
own, merely because he says he is a Chuistian’ as to say ¢ you have no business to let him do
so merely hbecanse he says he is a Brdhmo, or merely because he says he is not a HindQ.
They can say with perfect justice ¢ a man does not break his caste merely by saying he is a
Christian ;" nor daes he do so merely by saying he is a Brahmo, any more than he does merely
by saying that he is not a Ilinda. The objection is good for all these cases, or it is good for
none.  As [ have shown, the Christian Marriage Act is drawn in defiance of it; a Brdhmo
Marriage Bill must equally defy it ; why then should we not settle the question once for all
upoun a perfectly sound basis ?  There is one reason, and only one really consistént and satis-
factory one, and it is this:  We do not like free-thinkers ; we had rather that people should
worship Kali and regard a cow as a sacred beast, than that, not heing a Christian, they should
think of idolatry as Christians think of it.  We look upon any religion, even those which we
regard as degrading superstitions, and which we try to subvert by Missionary societies, as
heiter then none, and we cling to a state of the law which gives a man who has in his heart
renounced Hinddism this veason for not renouncing it openly—that if he speaks his mind
hounestly, he cannot be sure of heing able to contract a valid marriage. ‘This we do, although
the form of marriage which he wishes to contract is one which all civilized men, and especially
2ll Christian men, regard as the indispensable condition of a sound state of human society.

¢ Our answer to those who olject that such declarations as these are useless is, as it ap-
pears to me, the same in all cases. ¢ [t is no husiness of ours to protect your religion as yon
wish it to be protected. We cannot. force people to eat beef or pork before we treat them as not
being Hindds or Muhammadans. We recognize a man’s right to change his religion (which
you deny), and we take his word for the fact that he has changed it, which, from our’point of
view, we have a perfect right to do. Itis very natural for you to regard change of religion as
an awful evil, and to declare that you will not believe it has occurred till you hayve some peculiar
kind of proof of it; but we do not regard it in that light, and cannot require that sort of
evidence of it. If you want to protect your religions against the gradual progress of thonght,
do it yourselves. You have a perfect right to do so. Make the public renunciation of your
creed a religious offence, for which a man may be put out of caste, and then you may be sure
no one will make the declaration which you say is useless. It lies in your own power to make
it stringent.  But with what face can you come hefore us and say—¢ Our religion sits so loose
iipon us; we care so little about it; we are so ready to renounce it publicly for a mere whim,
and we think o little of such a public renunciation when it is made, that you really ought
not to attach any weight to our doing so’? How can we be expected to protect a religion
which has so little force to protect itself?

v.—G0 ;
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« My Lord, I have thus far been observing upon the objeetions made to the Bill. 1 have,
I think, noticed what is most material in them, and have shown#pretty clearly that the real olyjec-
tion to the Billis, that it recognizes the existence of a wide-spread dissent from Hinddism, and
that it is another step in the direction of Act XXI. of 1850, the Hindd Widows’ Re-marriage
Act and the Christian Marriage Act. To make this quite clear, and to show how unreal the
other objections to the proposed measure are, I will read two other papers on the subject,
written by gentlemen whose experience of India is not iuferior to that of my honourable
friends who oppose this Bill. The first of these papers arrived only yesterday, and owing to
my having detained it at my house accidentally, has not been circulated to the Honourable
Members of the Committee. It is the reply of Culonel Keatinge, the Chief Commissioner of
the Central Provinces, to an inquiry upon the Bill, aud is in these words :—

“<The Bill, as it now stands, seems free from all objections. It seeks in uo way to
interfere with the Hindd or any other religion, but its provisions are exclusively directed
to providing a remedy for the doubtfullegality which attaches to the marriages of certain
new sects that have separated themselves entirely from the great religions of India. -~

¢ ¢ All the objections which could have been urged against the original Bill, as it
stood when circulated in 1869, have been removed, and the Officiating Chicf Commis-
sioner does not thiuk that the mass of the people will feel aggrieved or injured, or
affected in any way, if the Bill becomes law. So far as any objection has been made to
the tendency of the Bill by Native gentlemen who have been consulted, the objection
raised is, that persons abandoning the Hind faith are still allowed to inherit under the
Hindd law, and caunot be made to suffer for their change of faith. But this is uot a
provision of the present Bill, and the objection made is, not to the present Bill, but to
Act XXI. of 1850, The paper accompanying this letter contains the opinion of Mr.
Balwant Rdo, a pleader resident at Nagpir, and a man of great intelligence. He urges
against the Bill all that can be urged against it by the most orthodox Hindd, and his
opinion is therefore communicated ; but it must he remembered that Mr. Balwant Réo
does nof. represent any large class or section of the people. Other Native gentlemen of
equal intelligence and ability take no exception to the nature of the relief which it is
- proposed to grant to the individuals to whom the Bill will apply, while the people at large
]1]ave ne opinion in a matter of which they know nothing, aud which in no way affects
them.'

* The second is a passage from a private letter, which I am permitted to use, from
Mzr. Egerton, the Financial Commissioner of the Panjab. I need hardly remind the Council,
of which he was so Jately a member, that no man in India is better acquainted with Native
life, or lives upon terms of more intimate intercourse with Natives, or has greater influence
over them. This, then, is what Mr, Egerton has to say on the subject [I omit some remarks
of'a private character’— '

‘I was very much interested in the debate on the Bréhmo Marriage Bill. I think
the objection that a man will use the law to contract a new marriage on which he is bent,
is quite groundless:  One of the conditions under which a marriage may be contracted is,
that the parties must be unmarried. Another is, that they must be of a certain age.
Putting these two conditions together, there is no chance” whatever of the law bei%p;
abused. And, indeed, if the conditions of it are examined, itis a law which is stricter
by far than the existing HindG or Muhammadan marriage laws. There would be no
reason whatever for a young man infatuated by a passion for some dancing-girl to abjere
his religion in order to marry her; Ly Muhammadan law, he could marry her easily
enough. These people are always Muhammadans. And if the youno man were &
Hindd, he need only become a Muhammadan, as many have done, in order to marry
the woman ; but he could not marry her under the new law, because he is certain to be
already married. This condition is a most effective one in a polygamous country ; and
no law which stops polygamy can be considered as enlarging the license of marriage.
# o * 2 #® £ £ ¥ * Thesingle condition that “each
party must, at the time of the marriage, be unmarried,” cuts away the whole of the
objections. I think the Bill a very good one, and am surprised at the objections raised
to it. Jus_t see what it does ¥ # ¥ . It imposes the strictness of
the Christian marriage law on a people who are extraordinarily polyeamous. What-
c_hqnce is_there that a man who does not conscientiously dissent from the established re-
llglons' wlll-prof'ess dissent in order to bring himself under a stricter marriace law than
that of his own religion ? I think it utterly absurd, * ¥ LR i«
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It is a question upon which the opinions of Natives of the old religions are not parti-
cularly valuable. Tlow can you expect them to help in makinga law which must appear
to them inevery way uudesirable, as it removes the disabilities of those whom they consi-
der apostates?’  * * * * ® * w s . #

¢ These letters, Mr. Inglis’ own correspondents, and the Madras papers to which I have
veferred, appear to me to make the case absolutely plain. Itis, that this Bill is regarded as
.objectionable by what I may call the orthodox Ilindis and Muhammadans, because it carries
a very short step {urther the principle of the Lex Loci Act, the Hindi Widows’ Re-marriage
Act, the Christian Marriage Act, the abolition of Satti, and, I way add, the admission of
Christian Missionaries into India. Of course, it is open to any one to take this view, and
that orthodox Hiudas should take it is no matter of surprise to me. I said on a former occa-
sion that we must be prepared for such objections, and that I saw no use in a delay which
could have no other effect than that of producing an expression of them. Suchan expression
has accordingly been produced, and it is for the Council to consider whether or not they will
give way to 1L ; i

¢ Much has been said as to the prudence and policy of doing so. I confess T feel that,
after what passed here six weeks ago, and with reference to the general policy of the Acts
which [ have mentioned, it would be an act of feebleness in the Government to give way to
the expression of a feeling of which they were aware when the Bill was introduced; and as
something has been said about prudence, [ must remind those who warn us upon the im-
prudence of disregarding Native feeling on such a matter as this, that there is quite as much
danger in having no distinct principles of your own, or in avowing, in the most solemn and
unequivocal manuer, that you are afraid to act upon them, as there is in overruling, quietly
but firmly, the opinions of a section of Native society upon a matter on which their principles
and ours are diametrically opposed to each other. 1t appears to me that it is absolutely im-
possible, and out of the question, for us to think of governing this Empire on any other
principles than those of religious liberty and religious equality. It is just as impossible to
reconcile those doctrines with Hindt or Muhammadan orthodoxy, as to reconcile them with
a certain form of Roman Catholicism.  The result is that, if the two clash, one must give
way, and the plain issue raised on the present occasion is, which is to give way? Is the
Government of India to say, publicly and emphatically— We own that, in our judgment,
it would be just aud right to pass this Bill in its present form; but we dare not do it, and
we will not do it, because we are afraid of offending Hinda and Muhammadan orthodoxy.
We will give it up, and introduce instead of it another Bill, which, though in principle
equally offeusive to them, will perhaps not offend them quite so much in practice, and may
possibly be less liable to misrepresentation.” That, stripped ofall disguise, is the course which
my honourable friend recommends to the Government of India in the name ‘of prudence. I
own it is a form of prudence which by no means commends itself to my mind. Ido not believe
that any Government in the world ever stood in a position in which a firm and quict determi-
natiou to do justice and to justify its own conduct on intelligible grounds was so essentially
necessary to its dignity and to its very safety as itis to ours. Many of the most
eminent Indian statesmen said of the mutiny of 1857—* This would never have happened if
you had not, in various ways, allowed your troops to suppose you were atraid of them, and if
you had not apologised for principles which you held, but did not dare to avow.” A timid
vider is not safer in his seat than a bold one.

“On this point, I will make ouly one further observation. Sir Henry Maine’s Bill,
which was far stronger than this, was introduced with the consent and approbation of Lord
Lawrence. Was Lord Lawrence ignorant of Native character ? Was he likely to be rash
and inconsiderate in dealing with such questions as these? Was he not rather one of those
bright examples who show in their whole career how courage and prudence go hand in hand ?

“ My honourable friend, Mr. Chapman, anticipated this remark, and said in answer to it
that Lord Lawrence was shown to have been mistaken by the objections made to the Bill of
which he approved. 1 reply that there is no proof that Lord Lawrence would have thought it
right to give way to those objections, that it is impossible that he should not have been aware
that they were likely to be made, and that Act XXT, of 1850 was carried in the teeth of infi-
nitely stronger objections, far more emphatically exl)rcssed, aud is now maintained by the
Government, although, as [ believe, it is most unpopular with the bulk of the population.

* T object so strongly to the principle of my honourable friend’s amendment, that I have
little to say of its practical difficulties; but I must just observe that, if he can succeed in
drawing a Bill for the relief of the Brahimos, or rather of certain members of the sect, which
will not be open to the following objections, he will have performed a wonderful feat—
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¢ Iirst, his Bill must either be open to every objection brought by himself against this
Bill, or else it must define a Brahmo, and give some one or other power to determine whether
a man isa Brahmo or not ; and I assert that it is utterly impossible to do either of these things.

« Secondly; he will fiud it practically impossible to draw his Bill without throwing-

doubt gratuitously on the marriages of Adhi-Brahmos, or withont sanctioning a principle
wider by far than the principle of this Bill. Indeed, the Bill in itse

, by the very introduc-
tion of the name of Brahmos into it, will be an injustice to bhalf the sect, on grounds which
I have already stated at length. : :

¢« Thirdly, he must provide for the case of a marriage hetween a Brahmo and a person
who'is not a Brdhmo. If he permits such marriages, every ohjection made to this Bill applies
to them. If he forbids them, he puts a restriction on marriage utterly alien to the whole
spirit of English law, and to justice, equity and good conscience.

 Fourthly, as soon as he has passed his Biahmo Bill, he will be applied to by a body

called the Radical League, which is composed of persons who have repudiated all forms of

religion, for a Bill to meet their case, and what will he say to them ?  [le may say, ¢ You are
but a small and unpopular body, so I will do yon an injustice;” but that, I say, is not an
answer which an English legislator can venture to make to any one.  IHe may say, 1, and
many other English people, regard your opinions with horror;” but that is no answer at all,
amongst other reasons, because very many, perhaps most, English people regardidolatry with
horror ; whilst many other Inglish people regard the opinions of the Radical Lcagu‘c with
considerable sympathy. : :

*“The Bill now submilted to the Council will, if accepted, avoid all these and other
difficulties which | will not stop to point out.

¢ My Lord, I have detained the Council for a long time, hut net, [ think, for a lonaer
time than the great importance of the subject requires; but I have a few words to say in
conclusion. I advocate the Bill as it stands, not merely on the grounds stated, but on more
general and positive grounds. I say it does complete justice to the Native religions on the
one hand, and to those who leave them on the other. To the members of the Native reli-
gions it says—* Those persons who choose to abide by the Native religions shall abide by
them, and shall not play fast and loose with them.” ‘To those who dissent from the Native
religions it says—* You are exercising your undoubted right, sulemuly secured to you by
the statute-law of the land, and you shall be suliject to no disability for doing  so, althouoh
you may not embrace any definite form of religion whatever.  As to that, do as you ])l(-u:(',
and as your consciences dictate ; but we will not weigh the scale in favour of religion by
making the profession of it the price of civil rights.” ‘There is a remarkable pass;ﬁre in
paper by oune of Mr. Inglis’ correspondents which thows great light on the imporT’ancc of
this :— .
¢ ¢ The Bill defines only negatively the persons who are to beallowed to take advan-
tage of its provisions. The effect of this would cause a great gap in the Hinda community.
Now, the Bill takes cognizance of those who are not Hindtis. The term ¢ Hind@’ does
not here mean nationality, but community. Hence, it is evident that those who are ouilty
of practices by which a Hinda would lose his caste or be excommunicated, fall under the
head of non-Hindas. If a Hindd makes a voyage across the sea, or takes food (vice,
bread, &ec.) at the houses of the low classes or Mlechds, he is declared by the Séastras to be
an outcast. Thus,it follows that many might take shelter under the proposed Act. Native
Civilians, Barristers and Doctors would never think of rejoining the ITindi community
by troublesome and humiliating expiations, but gladly avail themselves of the provisions
of this Act. W hat is more strange, even the Brahmos of the Adhi-Samdja, or the First
Church, if so disposed, might declare themselves non-Ilindts, as they are notoriously
guilty. of many ultra- Hinda observances.  The vagueness of the term ¢ not Hind{@ woulil
thus cause these and many other unforescen evils, and thereby thin the ranks of the
Hiuda community. Hence, it hecomes absolutely necessary that the. small fraction for
wliose henefit the Bill is exclusively intended should be clearly defined by the term
¢ Progressive Bidlimos,” or otherwise called Kesobites, or any othr name which might be
found more appropriate.’ : -

“It is obvious from this, that the orthodox Hindds wish to subject ¢ Native Civiliang,
Barristers and Doctors’” who have really abandoned their creed to ¢ troublesome and humiljat-
ing expiations,’ in order to force them into outward conformity with HindGisin. [ wish that
they should be free to profess their real opinions and suffer no disability for so doing, and
this is the precise point in issue between us. My honourable friend, Mr. Chapman, treated
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this lightly aud as a small matter. There could be no hardship, he said, in saying to a

young sceplic ¢ you must follow the customs of your forefathers unless you see your:way to

professing Christianity.” 1 say there would be, in such a case, the greatest and most cruel

injustice. | say that such a course would be a disgrace to the English name and nation, and

to every man who takes part in the government of this Empire. Take a case—A Native

accepts the hand which our Government holds out to him ; he studies in an' English College ;

he crosses the sea in an English steamer ; he wins a place in the Civil Service by an examina-
tion in England, and when he returns here with no belief in Shiva and Kali, or in the
doctrines about Brahmans and cows, English law says to him—*¢ you must either pretend. to
be a Christian or a disciple of the sect of the Progressive: Brahmos, or you must forego all
lawful marriage, unless, indeed, you like to drink cow’s urine and have your tongue bored
with a hot iron, to expiate your guilt in crossing the sea in a steamer and sitting at dinner
by English people.” This, as Mr. Inglis’ correspondent says, would be troublesome and

humiliating, no doubt, for the Native Civilian; but is it not far more humiliating for English

law and English legislation? = ¢ Where,” I can fancy such a man asking (when his tongue

was cured), where are the days of Act XXI. of 1850; which was passed in the face of peti-

tions signed by more than 60,000 persons, and which,as I fondly and foolishly supposed, had
secured to me the right of religious liberty in the, name of that English law which I am now
to administer to others.” - What would' be his feelings towards a Government which sub-
jected him to cruel and foul humiliations for learning the lessons which it had so anxiously and
assiduously taught, and which iusisted: that he should either stain the most sacred act of his
life by the lying profession of a creed which he does not believe, or else purchase, by public
shame and' disgusting humiliations, the right to celebrate it by recognizing as ttue that which

his English education has taught him to regard as a degrading superstition ? I'or my part,
I would dare the displeasure of orthodox Hind& in the North-Western Provinces, rather than
have to submit to such taunts as that, It would make me blush /oc dici putuisse et non potuisse
refelli. The master objection made against this Bill, of which the rest are but shadows, and
which unites in opposition to it men who mutually denounce each other’s creeds, and men ‘who
seem to despise those who care enough abiout religion to be unwilling to'call that sacred which
they hold to be a lie, is that it will favour unbelief. The objectors to it say that' young merr
who have abandoned the Hindd and Muhammadan religious in their heart will be enabled by
it provisions to abandon those creeds formally and definitively. I do not wonder that Hindas
or Muhammaduns should say this, but I do wonder that Englishmen should say so, and in
particular do I wonder that'it should be said by those who promote Missionary schools and
other forms of European education.” What is the great agent by which unbelief in’ Native
religions is produced in this country ? Can any one doubt that it is European educatiou in all
its forms? ~Whether Missionary schools will ultimately lead to Christianity or not, isa ques-
tion on which I need say nothing ; but that English education in all its forms leads straight
away from all forms of Native orthodoxy, is a proposition which I have never yet heard dis-
puted. ow can we sow the seed and refuse to recognize the crop?  How can we encourage
men to learn that which we know with positive certainty will utterly destroy their religion,
except in so for as mere nominal conformity to it is concerned, and yet put them under the
heaviest of all disabilities for learning the lessons we teach, unless they will consent to add
hypocrisy to unbelief. When we shut up our schools and universities; when we put Mission-
aries under a ban ; when we repeal the Lex Loci Act and the Hinda Widows' Re-marriage
Act and the Christian Marriage Acts, and look indulgently at Satti and wink at infanticide
we may possibly get credit for sincerity in objecting to the spread of unbelief as to the “Native
religions. Till then, I think, people will say that what we really fear is, not the spread of
unbelief, but the hostility of believers,”

His Excellency tae ComMaNDER IN-CHIEF said, that he should not have ventured to say
a word with regard to the merits of this Bill, as it would be extreme presumption in him to
do so after the manner in which it had been defended by his honourable and learned colleagne
(Mr. Stephen). But His Excerrexcy thought it would not be proper that a person holding
the important position which he held with the Government of India should refrain entirely
from giving his reasons for supporting the Bill. It would not be proper to give a silent vote,
which might be snpposed merely a formal concurrence with the Government with which he
was connected. It was the policy of this Government to view with equal justice every reli-
gion, every form of belief, which the boundaries of India embraced. It had been his duty as
2 Commander-in-Chief of the Army in India to view with impartiality every form of Lelief
~ which was found in the British ranks, and which the British flag covered. e believed that
there was no one who could have pursued a long military career in India Lut must have been
at times associated most closely with members of every creed which was found in the country
v.—01.
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and, he might say, who had not grasped in friendship the hands of the mem hers of the several
creeds, Muhammadan, Hinda, Sikh, or Mahratha. With each of these His L.xqmwxcy had
been intimately allied, and from each of them he had received the (lCcpqst 0})]1gationS, and lLe
lioped that he had not been altogether wanting in returning those obligations. He miglhf,
therefore, safely say, that nothing would induce him to vote for a Bill which did injustice to
any one of these forms of religion. But he was sure that nothing which had been urged
against the Bill had shown that it would inflict the slightest shadow of injustice. He had
seen the most contradictory objections made to the Bill. He Lad seen one that it would
tempt youths to the most improvident marriages. But, on tll(; otlmr_stde, ]_10 had seen
it objected that the youths could not escape from the penalties of these improvident marri-
ages. He should be extremely sorry to see the class of people who had been described by his
lonourable colleague (Mr. Stephen) deprived of that protection and liberty which he sought
to give them. e would therefore support the Bill, and oppose the amendment proposed by
tlie honourable Mr. Inglis.

His Execllency Tue Presinent said :—* The measure which we have before us has gone
through many stages. It has occupied the attention of two successive Legal Members re-
markable for their knowledge of jurisprudence; it has been repeatedly sifted in Committee ;
it has been submitted to exhaustive debates in Council ; and now it has been the subject of «
discussion in which all that can be urged for and against it has hbeen conclusively stated with
ability and eloquence. I cannot flatter myself that I can produce any new arguments or
matter worthy of the attention of Council, and yet I do not like to give a silent vote on a
question which has been referred to all the Provinces of India for deliberation, and which is
believed to affect the interests and sentiments of so large a number of our fellow-subjects.

. “In the remarks which I have now to offer I shall assume two things as granted ; firs,
that the Bill, as now presented to this Council, embodies true principles of justice’ and reli-
gious equulity, and that it is theoretically right, This has heen admitted oun all hands.
Secondly, that there is an actual existing necessity for legislation. This has been conceded
Ly every speaker, except my honourable friend, Mr. Chapman, who has denied the necessity,
or recognized it in a qualified manner.

“The gnestion before us is, therefore, not whether legislation is necessary, but whether
the Bill, as now presented by the houeurable Mr. Stephen, or the Bill as amended by the
lionourable Mr Inglis, is best adapted to meet the exigencies of the case ; whether we should
adopt the broader views of the measure now drafted, or the more restricted scope of the
modified enactment proposed by the honourable gentleman on the opposite side of the table.

‘I give my unhesitating adherence to the Bill embodied in the present draft, and [
am unable to recognise the validity of the oljections which have been offered to its provi-
sions. These objections fall under the three following heads :—

“1. It is urged that the widely permissive character of the Bill opens a door to pre-
cipitate and immoral marriages :

¢¢2. That the Bill goes beyond the actual necessities of the case :

¢ 3. That the measure is calculated to produce uneasiness and discontent in the Hindw
. A o0
and Musalmén communities throughout the country.

“I am not disposed to attribute much importance to the argument that the Bill, even
in its original form, would have acted as a provocation or facility to imprudent or demoraliz-
ing connections. If we regard the powerful influence exerted by family relations and the
prescriptions of cast in"this country, it does not seem probable to me that many persons

would have availed themselves of the liberty embodied in the measure to contract engagements

of an unworthy nature. But all hazard of such an evil has been obliterated by the limitations
of age now imposed, with reference both to the man and the woman, in the case ‘of persous
marrying without the cousent of pareuts or guardians. The stipulations in this respect are
now so prudent and guarded that there does not seem to be the least room left for the
operation of deception or passion.

¢ The fact that the Bill as now drawn is not limited to existing nccessities, but that it
contemplates and embraces the contingencies of a remote future, is, in my mind, an aroument
in favour of the measure, not against it. It seems far more consistent with the pl'iugples of
our legislation and government to admit religious equality as a general right, than to
grant it as a favour in particular cases. The contention of the opponents of the measure
15, thatas one sect after another sepavates itself from the ancient religious communities of
the country, each band of fugitives should be specially admitted to the prercgative of
lawful marriage. I deem it more conformable to the maxims aund principles of our

i
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administration that the rule of religious equality should be broadly and boldly laid down, and
that all should be freely. and spontancously admitted to claim and enjoy its benefits. Nor
can [ think it desirable that questions of a delicate and irritating-character should be frequently
raised by reiterated legislation. By adopting the provisions of the present Bill, we put a stop
to agitation. By sanctiong the proposed amendments, we should revive and exasperate agita-
tion for an indefinite period.

< The capital argument urged against the present measure is the apprehension that it
will be susceptible of misinterpretation’; that it will create a feeling of alarm in the minds of
the old Musalman and IlindG communities, and be regarded as a covert attack upon their
religious and national customs and institutions. I confess that I do not see anything in the
nature of the alleged provocation which is likely to maintain durable suspicions and resent-"
ments.© Things have, no doubt, been done, or things might be done, to create and entertain
discontent in the minds of our Native fellow-subjects ; the Government might prescribe acts,
or tolerate disabilities und abuses, which would create disaffection; but, to have this effect,
there must be something in the action of Government of a practical character, affecting the
senses, the interests, or the sentiments of men. The prescription of a new head-dress, the use
of a new cartridge, the exaction of a new tax, may produce disaffection, however mistaken
and unfounded. The exclusion of the lower castes from Government schools, or from Go-
vernment employment, or from-the use of roads, or from the enjoyment of equal rights of
habitation, might afford legitimate causes for dissatisfaction and impatience while they lasted:
But I question whether the’ concession of a speculative privilege, which attacks and effects
no visible interest, which operates silently and unseen, would ‘ever be a ground for per-
petuating popular discontent, unless the people are taught by ourselves to be offended ; unless
the irritation, artificially excited, is artificially sustained. Nor do I see that any dissatisfac-
tion or - suspicion that might temporavily exist would be of a general and dangerous
character. In what class, 1 ask, would this alleged discontent exist ? Not in the educated
and respectable, though restricted, class who have enjoyed the full benefits of European
culture, and who have broken with the customs and institutions of their forefathers—for it is
for the protection of these that the present measure is contrived : not among the numerous
and valuable order of Natives, who have appropriated to themselves the advantages of highest
English education in the highest degree, but who, from real conviction, or from a sentiment
of national picty and pride, have remained attached to: the beliefs and habits of the past—for
this class, from which our most valuable public servants are drawn, are thoroughly convinced
of the earnest desive which the English Government ‘cherish to occupy an impartial position,
indulgent and benevolent to all: not among the dark and dense masses of the lower castes,
industrial or agricultural—for to these, this Bill and all similar measures will remain for ages;
or at least for years, absolutely unknown. The impressions which have been so much spokeu
of might, I admit, have more sway with a certain middle-class of Natives, who are partly
educated ; who are disposed to criticise and appreciate the policy of Government without being
fully cognizant of its real views ; who are strongly attached to the old standards of faith and
social life, and are suspicious of innovation from authority—in fact, who are half-enlightened.
1 admit, with my honourable friend, Mr. Robinson, that there is a class among whom a.Bill
of this character may be regarded as an aggression on the part of Government, or, if not as a
direct aggression, as a measure under cover of which the institutions of religion and caste may
be gradually sapped and weakened. But, even here, I think that, if the question is.allowed
to subside into silence, little durable effect will be produced. The operation of the Bill will
be rarely felt or seen. It will ccase to attract attention. It will die outin the populat
memory and be forgotten. Nor must we forget that, as education becomes more diftused,
the suspicions and resentments to which I have alluded will have less and ‘less force. = What
gives offence now will give no offence a few years hence. !

«In the rare cases in which the operation of the Act becomes felt and known, [ am mnot
without a hope that the effect will sometimes be rather good than evil. The seceding com-
munities from the old religions are not at all likely to be of a profligate character. ‘They will
probable be composed of wen of intelligence and morality. When the middle class pup\ic in
provinces come to understand the movement pettcr ; when they see that t.hese speculative re-
ligionists are persons of worth, and that marriage with them, far from being a careless, pre-
carious secular contract, is a religious tie, solemnized by a decent ‘and holy rite, the Native
public will, I suspect, regard the‘ motives and provisions of the .B}H rather with favour than
fepugnance. In a word, I am dlSp?Sud to believe that the provisions of the measure, as dl‘i}ft-
ed by my honourable friend, Mr. Slcphen., will give szllbsrantlal a.nd permanent satisfaction
and protection to the classes for w'lwse welfare it is destmed,_and will not produce those pre-
judicial results in other clases which the opponents of the Bill would persuade us to expect.
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“Having thus briefly stated the grounds which induced me to reject the amendments
proposed by the honourable Mr. Inglis, I think it right to advert to the remarks made by
my honourable friend Mr. Robinson, respecting the want of Native n?er.nbers in this Qouncll,
I agree with my honourable friend that this want is to be deplored ;itis one to which my
attention was immediately drawn when 1 became associated with the labours of the Councx!,
and I am enabled fully to corroborate the statement of the honourable ' Mr. ‘Stephen, “that it
is a defect of which the late Viceroy was deeply sensible. But [ submit that : the absence of
Native members is-a misfortune  for which the Natives themselvesare partly responsible. The
late Viceroy was not only desirous to introduce, Native Princes or gentlemen who would _do
honour to your deliberations, but he desired to give the Council as general and representative
"a character as possible, by embodying in it elements derived from eyery part of India. It is
thus that Lord Mayo, three years ago, empowered me to offer a seat to a member of a reigning
house in the South of India—a person-who by his knowledge of our language, literature and
politics, was conspicuously  fitted to perform this duty. The Prince referred to declined the
nomination, and,I deeply regretted Ilis Highness’s decision, The refusal of two other Native
Chiefs from the North followed shortly afterwards. Since my arrival here, I have myself
offered a seat toa Native gentleman. of high caste, distinguished family, and mature official
experience—a gentleman who really appeared to embody every qualification of natural ability,
acquired information, manners, and station, which could recommend him for this employment ;
but he has declined to accept the office. © I know that substantial reasons may be adduced in
each case for the refusal, but these incidentsare in the last degree discouraging to Government,
which sincerely desires to avail itself of Native assistance ; and, if repeated, they may appear
to.imply a want of patriotism, and self-sacrificing spirit which the Government would deeply
lament, 1, - ' , o 31 e
1t only remains for me to repcat that I feel bound to oppose the amendments siggested
by the honourable Mr, Inglis, and that I give my cordial ‘support to the original measure.

* So the amendment was negatived.

The honourable Mr, Stepnen then moved the following amendments :—
«‘That, i_n_section'Q, line 2; instead of the words “ who do not profess  either,”
the words ¢“neither of whom professess” be substituted. =
«That in section 2, instead of the:third clause, the following be substituted : —
(3). Each party must, if he or she has not completed. the age of twenty-one years,
have obtained the consent of his or her father or guardian to the marriage,”
“That, instead of section 18, the following be substituted :—

.. * The issue of marriages solemnized under this Act shall, if they marry under this
Act, be deemed to be subject to the law to which their fathers were subject as to the
prohibition of marriages by reason of consanguinity and aflinity, and the provisoes te
section two of this Act shall apply to them,”

“That section 19 be omitted ;
- *“And that the numbers of the subsequent sections be altered accordingly.”

‘The Motion was put and agreed to.

The Honourable Mr. Streuew, also, with the permission of His Excellency the President

moved the following amendments ;:— i

“ That, in section 2, instead of clause 1, the following he substituted :—

X ",s.l). Neither partly must, at the time of the marriage, have a husband or wife
living. » . :

“ That throughout the Bill, instead of the words and figures ©* Act I, of 1872,” the words

ahd'ﬁgllres “Act L. of 1872 be substituted,

““That, in section 8, paragraph 2, the words “or if the decision of the Court be that
suc}l marriage would not contravene any one or more of the conditions prescribed in clause&
(121 (2); (3) or (4) of section 2” be inserted after the word ¢ paragraph,” %

~ The Motion was put and agreed to.



222

The Honourable Mr. Stepuen then moved that the Bill as amended, together with the

amendments now agreed to, be passed.

(g

The question being put,
The Council divided—

Ayes. : Noes.
His Excellency the President. Honourable Mr. Inglis.
His Excellency the Commander-in-Chief. Honourable Mr. Robinson.
Honourable Mr. Strachey. Honourable Mr. Chapman,
Honourable Sir R. Temple. Honourable Mr. Bullen Smith.
Honourable Mr. Stephen. Honourable Mr. Cockerell.

Honourable Mr. Ellis.

Major General the Honourable H, W,
Norman.
Honourable Mr. Stewart.

So the Motion was carried.

The following Select Committee was named :—

On the Bill for the protection of Patterns and Decigns—The Honourable Messrs. Stepheh,
Chapman, and Bullen Smith and the Mover.

The Council adjourned to T'uesday, the 26th March 1872.

H. S. CUNNINGHAM,
Officiating Secretary to the Council of the Governor General
JSor malking Laws and Regulations.

Carcurra,
The 19th March 1872,

v—62
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Absiract of the Proceedings of the Council of the Governor General of India,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 § 25 Vic., Cap. 67.

The Council met at Government House on Tuesday, the 26th March 1872.

PRESENT :

His Excellency the Viceroy and Governor GeneraL of Inpia, K. T., presiding.
His Honour the LiEuTeENANT-GOVERNOR of BENGAL.
The Honourable Joun StrRACHEY.

The Honourable Sir Ricuaro Tevere, K.C.S.1.

The Honourable J. Frrzjames Stevren, Q.C.

The Honourable B. H. Erus. :

Major General the Honourable H. W. Normaw, C.B.
The Honourable J. F. D. IngLis.

The Honourable W. Ropinsow, C.S.I.

The Honourable F. S. Cuaprman.

The Honourable R. STEWART.

The Honourable J. R. BuLLEN SMmITII.

OATHS AND DECLARATIONS ACT AMENDMENT BILL.

The Honourable Mg, Stepueny moved that the final Report of the Select Committee
on the Bill to amend Act No. V. of 1840 (concerning the Oaths and Declarations of
Hindoos and Mahomedans) be taken into consideration. He said that it would be in the
recollection of His Lordship and the Council that this Bill had undergone considerable
discussion, -and that, on the occasion when it was last before the Council, it was referred
back to a Select Committee, on the motion of Uis Honour the Lieutenant-Governor,
in order that it might be reconsidered. A great deal of discussion had taken place
upon 1t in Committee, and although the final result arrived at had been substantially
to maintain the view originally taken, the form of the Bill had been somewhat changed.
The Committee had given up the idea originally entertained of codifying the law on this
subject by reducing it to a single enactment, and thought it better, on a full considera-
tion of the whole subject, that the Bill should merely amend the existing law in two par-
ticulars, and should leave it in other respects as it was at present. If the Bill had been
rendered a code complete in itself, it could hardly have failed to attract unnecessary .
attention to the distinction which at present existed between the oaths of Christians and
the oaths of Muhammadans and Hindas, which might have been invidious, and would in
all probability have excited needless discussion. It was certainly unfortunate that the law
on this subject should have to be gathered from a variety of authorities ; but that, upon
the whole, seemed a less evil than the one which formed the other branch of the alterna-
tive. Under these circumstances, the Committee proposed that they should simply add
two sections to the existing law. The first of these sections prescribed that, when any-
body objected to take an oath or make a solemn affirmation, he might make a simple
affirmation instead : that option would probably scarcely everbe exercised. The necessity
for this provision was obvious. It was in accordance with the course which had been
taken for many years past in England, ever since the Quakers and Moravians and others
first objected to take oaths. In this country, however, and at the present moment, there
was a special necessity for such an enactment, for this reason. The Evidence Act which
was passed the other day repealed, amongst other other enactments, Act II. of 1855,
and section 15 of that Act was the only provision by which a person could be excused
upon religious grounds from taking au oath. That section, he might add, was couched
in language which appeared to him not very happily chosen, and was one which, he
thought, it would not be proper to re-enact in the words in which it now stood. The

section was this:

¢ Any person wlio, by reason of immature age or want of religious belief, or who

by reason of defect of religious belief, ought not ¥ o * * . to be ad-
mitted to give evidence on oath’ or solemn affirmation, shall be admitted to give
evidence on a simple affirmation.”
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. He did not think that it was right to pass a law which in effect said, to a Quaker for
nstance, that, by reason of his defect of religious belief,"or want of religious belief, he
ought not to be permitted to take an oath, but should only be heard on affirmation.
What prevented a Quaker from taking an oath was, not the want or defect of religious
belief. but an excess of religious belief.  The section was indeed so worded as to imply a
sort’ of condemnation of those whom it professed to relieve. g

The next section was one which Mr. Stephen considered very important. It was
this:—
¢« No omission to take any oath or to make any solemn or simple affirmation ; no
substitution of any oue for any other of them, and no irregularity whatever in the
form in which any one of them is administered, shall invalidate any proceeding or
render inadmissible any evideuce whatever, in or in respect of which such omission,
substitution or irregularity took place.”

He should best illustrate theimportance of this by describing the state of the law
as now existing, and then pointing out its practical results. The law at present on the
subject was strangely complicated. In the first place certain old Regulations provided
that Muhammadans and Hinds were to be sworn respectively on the Koran or on the Ganges
water. In the next place, Act V. of 1840 declared that no Muhammadan or Hindt was to
be sworn on the Koran or the Ganges water, but that, instead of being so sworn, he might
make a solemn affirmation. Then, the Codes of Civil and Criminal Procedure provided
that witnesses were to be sworn or to make affirmation according to the law for the time
being in force relating to oaths and affirmations. There was not a word in the law of the
country, so far as he knew, about oaths being taken by any other persons except
Hindas and Muhammadans. In point of fact, oaths were taken by Christians only ;
and if the existing law was put into the shape of an express provision, it would stand
.thus :—¢¢ All Christians shall be sworn uunless they object to the taking of an oath;
no Hind& or Muhammadan shall be sworn at all.”” The Committee did not like to put
that into express words. That was the reason why the Bill had been drawn as it now
stood. That state of things led to this curious result. If a man, being a Christian, made
a solemn affirmation, his evidence was given irregularly, and might be upset altogether.
If, on the other hand, a Muhammadan took an oath, his evidence was in the =ame position.
Now, as there was no sign by which you could know a Hindd or Muhammadan from a
Christian, the consequences might be that, in the first instance, you might zulmim.s:rer the
wrong form and thereby invalidate the witness’s testimony. On the other, after using the
right form, the witness might invalidate his own evidence by coming forward and saying
«T am a Christian, or a Muhammadan ; 1 ought to have taken an oath, or made a decla-
ration,” as the case might be. Irom the intricacies of the law in this respect, the greatest
possible confusion mght arise. Mr. StreneN might mention that, at the time this Bill was
tinder consideration, there was alikelihood of the occurrence of one of the greatest scandals
and miscarriages of justice which it was possible to conceive. When Lord Mayo was
assassinated in the Andaman Islands, an inquiry into the case was held by the Magistrate.
‘The assassin was committed for trial ; he was duly tried by the Sessions Court, and having
been convicted was sentenced to the punishment which he deserved. “The proceedings
were sent up for confirmation to the High Court, and when they arrived at Calcutta it
appeared that the Sessions Judge had recorded that the witnesses were examined upon
solemn affirmation. In point of fact the witnesses, who were English gentlemen of hlgl}
position and rank, had been sworn. But asit was recorded thutﬁthe._y had made affirma-
tion, serious difficulty was felt in confirming the sentence of the Sessions Judge ; and if
it had not been possible to produce proof that, although it was stated in the record that
the evidence had been given upon solemn affirmation, the witnesses had in fact been
duly sworn, one of the greatest crimes which ever disgraced this couut'ry ll“.‘ght have
passed unpunished, for this reason and no other, l.h':lt five l*.ngl}.sh gcnt\em(.an'md ?sseé-tl?ld
<in the presence of Almighty God’ that they saw this and that, mstead.(.)fklssingt 1? it 3
and saying ‘“So help me God.” The possibility of such a scandal taking place showe
how necessary it was that the law should be amended as proposed.

"The result of the proposed amendment would be this : it would not in any degree

touch the existing religious sanction, or interfere with the ad.mlmstraltlon of‘]oathts or
Zolemn affirmacions. They would still be imposed just as at pre.scle)nt, lzu?'( a(;\_);'.nl(nv::g ag?
which might at present be derived from them would contnu{c tol: e (ﬁl'wet ;12) L (:1;1 5
but if, by any accident, a mistake was made, such as was a mo‘s cetl .1lm : 'd‘eln}z'e ﬁ‘o;:r
country like this, the effect of the amendment would be fo prevent the evi )i
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being invalidated. That was the way in which the Committee pronosed to d_eal with the
case 3 and although, as he had said, it would certainly be more satisfactory if the whole
law on the subject could have been reduced to a single enactment, the course which, after
much discussion and consideration, had been taken, would be found to have secured
every practical advantage and to have prevented a discussion which had much better not

be raised.

His Honour tas Lizursnast Goverxor approved of this Bill so far as it went. He
might say, in general terms, that he was bound to accept it, having been consulted in the
matter. He had no doubt that the Bill as now proposed would be a very considerable
improvement, and especially that the fourth clause was a very great and necessary
improvement. He was glad that persons who had objections to use the name of Al-
mighty God, whether in an oath or a solemn affirmation, would he relieved from their
difficulty by the provision of section 3. At the same time he might say that he should
have been better pleased if the Bill had gone somewhat further; individually, he was
extremely unwilling to abandon altogether the reliance on the value of an oath as
calculated to elicit the truth in judicial proceedings in this country. The law, asit would
remain under this enactment, although very much improved, would stand thus, that, in
future, oaths would be administered to Christians only, unless they had any objection to
take an oath. As he had said, he was bound to approve of the Bill as now amended, and
he felt he had no right to press an addition of which he had given no notice. At the
same time he might say that he had been very much occupied during the last few
days, and that his impression was that he had not scen the Bill in its present shape till
this morning. He had drawn a_section which he should like, if possible, to add to the
Bill, He was in the hands of His Lordship ; if he was allowed fo read that section, he
would do so. If His Lordship would permit, and the Council were disposed to discuss

that section, he should be very glad, Ifnot, he had no wish to oppose the passing of

the Bill,
His Excellency tue Presipent having * intimated his consent to the reading of the

proposed section,
~ His Honour Tar Lieurexant-Governor continued—The section he proposed, and
which might be inserted after section 8 of the Bill, was as fullows : —
¢ [n any judicial proceeding, if any party thereto shall offer to swear, or shall
demand that any other party thereto may be sworn, in any form which is common
among, or which is beld binding by, persons of the race or persuasion to which
the person to be sworn belongs, and such form of oath is not repugnant to justice
and decency, and does not. affect any thivd person, the Court may, if it think fit,
tender such oath to the person whose oath is offered or demanded: Provided that
no person who has not voluntarily offered so to swear shall be compelled to swear.
But if any person shall decline to take any oath so tendered, the fact of his so’
declining shall be recorded, and such record shall form part of the proceedings.”

The section he had just read was intended to declare that oaths should in future be
not compulsory, but voluntary ; that it should be in the power of any person to say «I
am ready to swear according to the form of my race and creed to the truth of what I
state,’” or ¢ I demand that the witness shall be asked, are you or are you not prepared to
swear according to the forms of your race ?” His Horour proposed that the oath should
not be compulsory, but that an entry should be made in the record of the fact that a
person had accepted an oath, or had declined to take it. In case the witness had declined
to take an oath, it would be perfectly open to the Court to put upon that refusal such a
construction as it might see fit. The refusal to take an oath might be made by a man
who had a conscientious objection to take an oath, or it might be put forward by a man
who had no such cbjection, and yet was unwilling to take an oath. Such a provision
would tend to the interests of justice and get rid of the anomaly that the only persons
permitted to take an oath were Christians, El‘he Council would observe that the proposal
was that oaths should be administered only in such cases as the Court might think fit, and
he proposed that the decision of the Court should be absolute. He also proposed’that
it should be a condition that the form of the oath should not be repugnant to justice and
decency, and' that it should not affect third persons. The effect of such a provision

would be, that oaths of an indecent kind or in an improper form would not be allowed, ™

and an o_at!l on the head of a child or third party would not be permitted. But it would
be permissive in a Court to accept oaths which were in a decent and proper form. Ifa
Hindd was willing to swear by a cow’s tail, and a decent and respectable cow was avail-

)
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able at hand, he should be permitted to take such an oath, and the value of his testimony
would be increased by the weight that form of oath would give to it. :

His Bxcellency tue PresioeNT thought the amendment proposed was one of consi-
derable importance, and that notice had better be given of it. He was not aware whe-
ther it would involve any serious inconvenience if the consideration of the Bill were
postponed.

The Honourable Mr. StepnEN said that this Bill had been up very often, and the
topic had been discussed again and again in Council and in Committee, and he did not
see that any advantage would be gained by an adjournment. He thought that the Coun-
cil was as “capable of going into the subject now as at any other time, and he should
much prefer that the matter should be disposed of now.

His Excellency Tae PrestoenT thought that the amendment before the Council was
of a serious character, and if His Honour the Lieutenant Governor desired to press the
amendment, His Excrrrency thought that notice should be given, so that the members
might avail themselves of the opportunity to consider the proposed amendment. TFor his.
own part, His ExcerLeNcy had never considered this subject before, ,

The Honourable Mr. Stepuex suggested that the proper course would be for His
Honour the Lieutenant Governor to move the adjournment of the debate. '

His Honour e LicureNaNt Goverxor said that he was quite ready to make that
motion, and he would do so in a formal way. As he had said before, he had nodesire to
press the subject ifthe Council were not disposed to take it into consideration. FHe
would move that the debate be adjourned for one week.

The Motion was put and agreed to.

PANJA‘B LAWS BILL.

"The Honourable Mr Steruex also moved that the final Report of the Select Committee
on the Bill for declaring what laws are in force in the Panjab be taken into consideration.
He said-this Bill related to a matter of very great intricacy, and which it was necessary to
explain fully. ‘The Bill was intended to have been passed at Simla, in the Panjab, in the
month of October last. It had been very fully discussed at the time, but it was adjourned,
in order that full consideration might be given to the opinions of persons acquainted with
the subject. Those opinions had been received and discussed, and he was sorry that his
honourable friend, Mr. Cockerell , who had devoted considerable attention to the subject,
was not present to take a part in the proceedings on the present occasion. Mr. STEPHEN
must warn the Council that it would be practically almost impossible to discuss the details
of this measure ou the present occasion, unless honourable members had already given
great attention to the subject, inasmuch as it was of a very technical character. In order
to lay the whole matter before the Council, he must go back to the time of the annex-
ation of the Ponjab.” At that time, it was considered by the then Government of India
that, on the conquest or annexation of any new Province, it was competent to the Governor
General in Council to make laws for such new dominions, not in this Council accordin
to the forms prescribed by the Charter Acts which gave the Governor General in Council
power to legislate, but in an executive way, and on the ground that the Governor General
in Council represented the Queen, who individually had the right of making laws for
what were called, in English law, Crown Colonies. That was different from the earlier view
on the subject, for, when Benares, and what were afterwards called the North-Western
Provinces, were conquered, the laws for the administration of those terri.lones were rpa’de
by express enactment ; the Regulations and Laws previously in force in Bengal, Bihdr,
and Orissa having been extended to them with some variations. That course was not
considered expedient when the Panjib was annexed, no doubt because the Regulations
at that time had become exceedingly intricate and complicated. The course taken was
to carry on the administration by means of executive orders, which took the Regulations
of the other Presidencies as a general guide. The result showed that the course taken
was wise. - It was however found at once by those eminent men who administered the
Panjab at that peviod, that it was impossible to carry on the administration without some
definite rules; and the consequence was that a great variety of rules, to which Mr.
StepueN need not refer particularly, were made by the Board of Administration, and by
Lord Lawrence when he was Lieutenant-Governor of the Panjib, and were used by him
and those whowere associated with him in thegovernmentof the Province. Amongst those
rules, there was one set collected together in a book called the Principles of Law. That
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Book was prepared by his honourable colleague, Sir Richard.,f e‘;’,w% \_\’flcllen hfi‘}wasI sen:v-
ing in *the Panjéb, and now passed by the name of the Punjib Civil Co (t;_. l,? ;eglee
of legal force which attached to those rules was very “doubtful ; aud ques 101}]s’ 1(;{ been
raised as to their legality, in consequence of which, when the Il.l(ll.all L,ouncrlrs} ct was
passed section 25 was introduced, confirming all theserules indiscriminately. mlt ssclt1011
had been since taken as a legal declaration that, if the Governmentnow \Vlsllefi to egls;te,
they must do so by means of a legal enactment and not by executive ord_ew.. Its e ebct
was to give the character of law to a large body of rules which were never intended to be
law, which were never collected together as a body of laws, which were never published
in any complete form, and which were never even ascertained until last summer, when in
compliance with a circular of the Government of India, requesting that a collection of all
such rules should he made, the Panjib Government sent up a book compiled by Mr,
Barkley as a collection of the rules on the subject. Ifany one would read those rules as Mr.
StEPHEN had done, he would discover the state of complication and confusion which existed.
It was indeed impossible to carry confusion much farther. However, when they were
carefully compared and collated, they turned out to be very much less difficult than they
looked. It would be found that the Bill before the Council, and the Bill passgd at Simla
relating to the land-revenue, were really the nett result of the book to which he had
alluded and of the Panjib Civil Code. ‘Therefore, if the Council accepted this Bill, the
law of the Panjib would be quite as definite as the law of any Province in India, not to
say more so. That was the general nature of this Bill. He was extremely sorry that so
many honourable members should have had no opportunity of testmg the accuracy of
what he said. Every point in the Bill was gone through carefully in the Panjab, the
whole of the Regulations had been carefully considered, and the two Bills in question

were framed.

He wished to call the attention of the Council to the fact that the vague state of the
law which it was proposed to remedy had involved very great practical inconveniences,
and might do so again at any future time. In illustration of this, he would refer to three
distinct instances of the inconveniences that had arisen.

In the first place, His Lordship and the Council would recollect the occurrence in
this Council of one of the warmest discussions that had ever taken place, namely, the
discussion on the Panjib. Tenancy Act. 'That discussion arose entirely from the un.
certainty which existed on the question what Regulations had been introduced into the
Panjab and what Regulations had not been introduced. The leading Regulation in the
settlement law was the Bengal Regulation VII. of 1822, Whether that Regulation was
or was not introduced into the Panjab by certain letters written to the Board of Adminis.
tration, was one of those indeterminate questions upon which any two persons might form
different opinions. The view taken by his honourable friend, Sir Richard Temple, and
Lord Lawrence, on the one side, was entirely different from the view taken by a dis-
tinguished settlement officer, Mr. Prinsep, on the other ; and the Chief Court of the Panjib
took the sawe view as Mv. Prinsep. The Chief Court held that the Regulation was law
in the Panjib and upheld Mr. Prinsep’s proceedings. The eflect was to produce very
greal discussion. - The view ot Lord Lawrence and Sir Richard Temple was that Regula-
tion VII. of 1822 was never introduced into the Panjab at all ; but that it was held up to
the settlement officers as a guide in their proceedings for the settlement of the Province,
Mr. SterHEN need not follow ont in detail the practical consequences of those two conflict-
ing views. But acting upon his view of the case Mr. Prinsep practically reversed an
immense number of decisions which had heen given by the carly Settlement Courts, M.
STEPHEN thought that the very fact of a controversy of that kind arising between two
leadir%gmauthorities in the Panjab, was suflicient to show clearly the extreme importance
of putting into a definite shape the laws which were in force in the Province.

P
*  The second illustration which he would give was also one of very great importance.
Certain rules had been passed, by wlich the obligation of atiending roil-calls was imposed

upon those who were known as the habitual criminal tribes of the Panjab. The policy of °

those rules might have been good, or it might have heen bad; but as a fact they had been
acted upon for a considerable time. After a certain time, the Chief Court of the Panjib
~ declared tha@ those rules had not the force of law, and that they did not form part of
the rules which were confirmed by the Indian Councils’ Act. The effect of that ruling
was to set a nu.mber of \va}ndering criminal tribes free from all control, and to put a num-
ber of officers in the Panjib into the position of having done a series of illegal acts when

A
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they supposed that they were discharging their duties. There, again, was another in-
stance of the extreme practical inconvenience of the uncertainty as to what was and what
- was not law in the Panjab, i

. Mr. StEPHEN would give a third instance which would perhaps set the matter in a*
still more glaring light. The book called the Fanjib Civil Code contained certain
insolvency rules, the effect of which was somewhat ‘to vary the procedure followed
upon that subject in other parts of India. Under the Code of Civil Procedure, & sort of
race took place between the creditors of a debtor: the man who first got judgment had it
satisfied in full, and the balance of the debtor’s property was divided amongst the other
creditors. That was not at any time, and was not now, the law in the Panjab. But under
the Panjab law, when a debtor was insolvent, his property was divided rateably amongst
the creditors. Mr. StepHEN would not discuss the question whether the Panjab law was.
right or wrong. He offered no opinion upon that subject; but he pointed out this
strange state of things that, after the sale of a very extensive property had taken place,
one of the Judges of the Chief Court held that these rules had not the force of law, and
that the whole proceedings were null and void ; and another J udge, in another case, had
held, with equal earnestness, that they had the force of law.

If Mr. Stepney were at liberty to read to the Council the different opinions which
had been delivered as to the character of the Panjib Civil Code he could show, not only
that there had been the most couflicting and contrary views as to whether that Cude was
or was not law, but that those who held that it was law had gone so far as to say that the
Code was a Code of different degrees of inspiration. As many as six or seven degrees of
inspiration had been ascribed to the different parts of the Code and as to the relation
in which they stood to the rest. By one authority it was laid down that, if the Panjéb
Civil Code was inconsistent with Muhammadan law, it overruled Muhammadan law; ac-
cording to another authority, if it differed from Muhammadan or Hind{ law, it might be
regarded as evidence of a custom which overraled those laws; and according to another
Judge, if the Code differed from Muhammadan law, Muhammadan law overruled it In
point of fact, this Code, which was drawn up by Sir Richard Temple with the best of
motives and with great ability as a text-book for persouns who had no guide to administer
the law, was said to be a sort of semi-inspired volume with different degrees of infallibility
attaching to its different parts.

That was the state of things which existed in the Panjib at this moment, and which
it was the object of this Bill to remove. The Bill had been considerably modified from
the shape in which it first appeared. The Committee on the Bill cousidered that the most
rational theory as to the Panjib Civil Code was that it was law ; that in so fav as it pro-
fessed to declare the FHindd or Muhammadan law, it must be taken to be subject to those
laws ; and that in so far as it differed from them it must be taken to alter them. The

" Committee accordingly extracted from the Panjdb Civil Code those passages in which
it differed from the ordinary Hindd and Muhammadan law, enacted them spcciﬁcally as
Taw, and declared that subject to those alterations, Hindi and Mubammadan law were in
force in the Panjib. The Bill so drawn was referred for the opinions of the Judges of
the Chief Court of the Panjib. There was a good deal of correspondenceon thesubject,
but the final result of that reference was as follows: ‘I'he Judges said that they had not
been in the habit’ of recognizing as law the deviations from Hindd and Muhammadan
law which occurred in the Panjib Civil Code, and in fact that they regarded the Panjdb
Civil Coderather as declaratory of that form of INative law which prevailed in the Panjib
than as being itself law, except in regard to the two subjects of pre-emption and in-
solvency. That, he thought, was the result of their statements. The Committee ac-
cordingly struck out of the Bill the variations upon Native law taken from the Panjdb
Civil Code, retaining only its provisions as to pre-emption and insolvency. Those now
formed part of the Bill, and those he should ask the Council to pass as they stood.
Then, the question arose, what version of Hindd and Mubammadan law should be admin-
istercd? The Bill provided that the Hindd and Muhammadan law as modified by the
custom of each place should be administered : if the custom and the law were the same,
as at Delhi, the Hindt and Mubammadan law would be administered; if in other parts
of the country the law was modified by custom, the particular customs prevailing there
would be administered.

That brought Mr. StepHEN to make an observation on the amendment which was
proposed by His Honour the Lieutenant-Governor. :

o
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Mr. StepHEN thiought that the intention of the Bill to give tlT%istllrl?sILtli];rgg:lrlueur:‘ci:g
custom was plain, but His Honour was not of that op1_mon ; ":fﬁfcl[(] heggvo'uld O
drawn up an amendment in consultation with Mr. S'rx-.pr(xim\, phich Do P pose :
which Mr. STEPUEN considered satxsf'actory. The amen’ ment was as WS :
«That, in section 5, line 6, all the words after the words ¢ religious usage or
iustitution’ be omitted, and the following be substituted :—

«the rule of decision shall be— ‘ s
¢ (1) any custom of any body or class of persons, which is not contrary to justice,
equity and good conscience, and has not been declared to be void by any competent

authority. 3

“(2) the Mubammadan law, in cases wherp th,e parties are Muhammadans, and
the Hindt law, in cases where the parties are Hindds, except in so far as sucb .lu\v has.
been altered or abolished by legislative enactment, or is opposed to the provisions of
this Act, or has been modified by any such custom as is referred to in the preceding
clause of this section.”

The Panjdb Civil Code gave custom the effect of law, and it was one of the principal
objects of Lord Lawrence that it should do so. Mr. Stepuey thought that the effect of
the amendment would be to put that beyond all doubt or question wl_mteycr, and, 1_f so,
the position of things would be this : The Panjib Civil Code would maintain the position
which his honourable friend, Sir Richard Temple, intended it should have, as being an
authorized hand-book. It would be available as evidence as to the custom in any parti-
cular case ; but there would never again be a question as to whether that Code was law or
only an exposition or commentary on it. Ie hoped the Council would consider this
explanation satisfactory.

The rest of the Bill he should pass over very shortly. There were provisions relating
to the Court of Wards, and there were sections taken from the Bengal Regulations and
the practice of the Panjab Courts. It was intended at first to put these into the Act
relating to land-revenue; but it was considered more appropriate that they should find a
place in this Bill. With regard to criminal judicature, the Committee proposed to extend
the Penal Code to offences committed before its passing, with the exception of political
offences. Before that time, there existed a sort of small Penal Code called Rules for the
Adminastration of Criminal Justice, which was dvawn up by Mr. Aitchison. Cases which
would fall under it would now seldom arise, and if they = did, there was little difference
between the rulesand the Penal Code. With regard to the rules referred to at the end
of the Bill, he might observe that they were the rules which had alreadly received the force
of law under section 25 of the Indidn Councils’ Act. The Committee proposed to lay
down, in a general form, the objects for which the Local Governments might make rules,
and until such rules were put in force, the existing rules would be law.

That exhauvsted the subject of the Bill, Then came the schedules. The first
schedule specified the enactments which were to be in force in the Panjib, and the
second, the enactments which were not to be in force. The letters to the Board of
Administration and other documents contained in the book to which he alluded had been
considered to introduce the Regulations, or what was called the spirit of the Regulations,
into the Panjib. * As the Council was aware, the greater part of the Bengal Regulations
had been abolished. ~Upon a careful counsideration of the subject, it appeared that the
only Regulations which need be specified as being in force in the Panjib were nine, which
were put down in the schedule. The Committee- proposed to repeal all the rest of the
Regulations and local rules contained in the Statute-book, the substance of which had
been put into this Bill. :

“That was the nature of this most intricate transaction. He felt that he was very
much in the hands of the Council as to its acceptance. He would repeat that it had been
carefully considered in Committee. It would have been desirable, if possible, to have
passed this Bill at Simla, where the Council would have had the assistance of His Honour
the Lieutenant-Governor of the Panjib and of Mr. Egerton, the Financial Commissioner.
Those gentlemen had given great attention to the subject ; their approval had been given
to the whole Bill, except as to one point on which Mr. Egerton differed in opinion : ‘as
regarded His Honour the Lieutenant-Governor, it was his earnest wish that the Biii
should be passed into law. Mr. StepaEN was sorry if honourable members had not had
the opportunity of going fully into the matter; but he hoped that they would be satisfied
~with the explanations which he had been able to give. <
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The Honourable Mr. Cuapyan had no intention of opposing the passing of this Bill,
but he thought it right the Council should know that the opinion of the authorities in the
Panjib was not unanimous in favour of the Bill. He gathered from the papers that Mr.
Boulnois, one of the Judges of the Chief Court of the Panjab, was not altogether in
favour of the measure; and also that Mr. Forsyth, who was a gentleman of very great
experience, did not approve of the Bill. Mr. Forsyth said, in respect to the proposed
abolition of the Panjib Code—

« I regret this exceedingly, for it will entail on the people endless litigation, and
on our Judges fearful labour. It is well known how intricate any point of Muham-
madan or Hinda law is, owing to the different schools of their lawyers requiring the
Judge who has to administer the law to consult many authorities and often to call
for interpretations from pandits and maulavis. Now, the merit of the Panjdb Civil
Code was that, to a very considerable extent, this work of minute inquiry was ren-
dered unnecessary.”

Mr. Egerton, the Financial Commissioner of the Panjib, in a letter dated so recently
as January 1872, objected to all the provisions about betrothal and marriage having been
left out. Mr. Cuapman saw also that several authorities in the Panjab objected to the

provisions of the Bill by which all females were to be brought under the guardianship of
the Court of Wards.

With regard to the provisions relating to pre-emption, Mr. CuarmaN thought that
the rules laid down were admirable, and he should like to see more general effect given
to them; he was of the same opinion as to the provisions relating to bankruptcy.

The Motion was put and agreed to.

His Honour i Liruresaxt-Goverxor moved the following amendment :—

That, in section 5, line 6, all the words after the words ¢religious usage or
institation’ be omitted, and the following be substituted :—

** the rule of decision shall be—

«(1) any custom of any body or class of persons which is not contrary to
justice, equity and good conscience, and has not been declared to be void by any
competent authority,

«(2) the Muhammadan law, in cases where the parties are Muhimmadans, and
the Hindd law, in cases where the parties are Hindds, except in so far as such law
has been altered or abolished by legislative enactment, or is opposed to the provi-
sions of this Act, or has been modified by any such custom as is referred to in the
preceding clause of this section.”

He agreed with his honourable friend, Mr. Stephen, that the effect ofthe Indian
Councils’ Act, as it was usually interpreted, had certainly been to render it necessary
that some declaration of the law in force in the non-Regulation Provinces should be made.
His Hoxour’s own view—a view upon which he had acted for many years, and which he
ventured to maintain was the correct view—was that, in acquiring new territory, we suc-
ceeded to the law of our predecessors, that was to say, to despotic power, and that we were
entitled to exercise it until we were tied up by positive lzu\:, and in 50 far as we were not
so tied up. He did not see anything in the Indian ()ouncd.s:’ Act inconsistent with that
view. IHe thought it unfortunate that the Indian Councxls’. Act hu.d been otherwise
construed, and that construction had taken so firm a hold that it was difficult to shake it.
First, that Act had been construed to give the force of law to a vast numbel: of letters and
orders and documents which were never intended to be laws or regulations, and, !he
rules previously made by the executive power having been rendered val!d by th_c Indmp
Councils’ Act, it was inferred that the power to pass such rules ceased in the future ; it
came to be supposed that an officer could not hold up his little finger without having a
law which would authorize him to do that. In one sense, therefore, there were £0o many
laws, whilst at the same time there was this doubt as to being a})le to do anything without
a law. His Hoxour did think that something should be done in the matter. W.hen the
Council, on a former occasion, were discussing a similar matter, l}e began l)): saying that
he did not accept the view which his honourable and learned friend, 1\'11‘. ‘btcpl‘len, had
more than once propounded with regard to the duties of Mel_nbers of this Conneil. s
Hoxour thought that Members were bound to do something more -tlmn to echo_th_elr
honourable colleagues’ views ; that they were boun_u] to exercise an intelligent opinion
with regard to the Bills placed betjor_e the (.,ouqcxl. Ie woulgl no_t,l thelref'ore,l excus;
himself for venturing to exercise his judgment with regard to this Bill. He had serve
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in the Panjab during many years of his official career. fUC llil‘é -81::;Zie;]t?gnt3ftl][$ebll)l;11;sall;l
charge of the territories 1n the province of the Sutlej be onle‘ 1 t" o ¢ 'Jtl e
He had served in that country for many years, and Ele had contin uef '10 o I o ‘lle‘l“ 11
course of administration in the Panjib ever since. For the people o ‘_L 1.e ; ﬂi’."‘t ) ‘10' )3(1 a
reat vegard'; they were a people in many respects of a very superior {:lfuflc_(lt,l.}l'l I"llle
had had a second home amongst them. He had therefore a special intevest lll_) ik i
After a quarter of a century of British administration the state of tl}llgst “\\-as,
he thought, such as to disappoint persons who were concerned in thc_. adminis 1:11}011
of the province in the early days when he had served there; the plan of adn?xmsua‘t}([m
then pursued had not only been modified, but he might say, entirely revcxsgd.. e
Panjab had come to be aslaw-ridden, as much ridden over by lawyers, he feared, as
any part of British India. He had often expressed i this Council, perhaps it might
have been thought in a somewhat 'Joculzu' way, his abho.l‘rc.nce for th'c. reign of
lawyers; but in doing so, he did not in any respect mean to give that opinion in the
way of a joke, but in the most serious and sad manner. He did consider that the
predominance of lawyers all over the country was a very serious and growing evil, and he
wished to declare his opinion that if ever the country became too hot to hold us it
would be the lawyers that had done it. The Senior Judge of the Panjib, an English
lawyer who had in comparatively recent years gone to that province, was, he was told,
strongly of opinion that the Courts were becoming a burdcn.un(’l_zt ghsaster to the people
of the Panjib. That being so, Hrs Hoxour had looked to this Bill in (?rder to see \.vhe-
ther its effect would be to give new force to thislaw-ridden, lawyer-ridden form of ad-
ministration. He thought the Council should consider this Bill very carefully, and he had
himself been struck by the circumstance which had been noticed by his honourable friend
Mr. Chapman, namely, that there were a good many diflerences of opinion in respect of
this Bill. He had also had the feeling that what was called the Panjab Civil Code, which
his honourable friend, Sir Richard Temple, had so large a hand in preparing, was a suc-
cessful and creditable attempt at simple codification in our early days; and although His
Honour had not himself had much practical experience in administering that Code, he
believed it wasa simple exposition of the first principles of law, and he had been somewhat
unwilling to see it set aside and put an end to. But having done his duty in going into
this matter as narrowly as the press of business upon him would permit, he would say this,
that when he sent for the Panyid Civil Code, there was brought to him, not the small
book which lie knew as the Panjib Civil Code as it existed in carly days, but a volume of
immeunse thickness, and he found that the Code had been overlaid by an enormous amount
of commentaries, and it was almost impossible to extract from it the portions of which
the Punjab Civil Code originally consisted. That went very far to reconcile him to the
speedy passing of this Bill, and he was much influenced in so reconciling himself by the
opinion of His Ionour the Lieutenant-Governor of the Punjib, for whom he had the
greatest respect, and who was stated to be very anxious that the Bill should be passed.

His Hoxour, having great respect for the honourable member in charge of the Bill,
:'u‘\d the members of the Select Committee, 1ncludx_ng his honourable friend, Sir Richard
LTemple, who was also the sponsor for the Panjab Civil Code, would not oppose, but would
rather assist in, the passing of a Bill of this kind, provided it was passed in such a shape
as would not make it dangerous to the peace of the country and facilitate the influx of a
perfect horde of lawyers. ; '

In examining the provisions of the Bill, he found that it was more an abolishing, than
an enacting, Bill : it abolished a great deal, and re-enacted comparatively little. He also
hoped :lilf[ anticipated that almost all the existing law-books in the i":mjfib might be swept
away. That being so, he would try to make the best of the Bill. He could not say that
hie had no doubts as to the result; but it was his duty under the circumstances to make
the Bill as good as possible ; if the Council wouldaccept the amendment of which he had
given notice, it was his impression that a great part of the objections to the Bill would be
removed. “The.provisions of the Bill which attracted his attention, and with regard to
which he had the gravest doubts, were those to which the honourable member in charee
of the Bill had alluded at some length, namely, the provisions of section 5 as
to the laws by which certain questions should be decided: it enacted, in regard to a laroe
number of subjects, that the Muhammadan law in cases where the parties were Muhar?x.
madans, and the HindG law in cases where the parties were Hindds, should form
the rule of decision, except where the law had been altered or abolished by legislative.
enactment, or was opposed to the provisions of the Act. He was quitebwilliug\
to admit that certain simple rules, excerpted from the Hindi and Muhammadan
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law, had to a certain extent had force in the Panjab; butitappearedto him that a
section of this kind would import into the Panjib, not the simple law of the Province,
but the whole of the complications of the written Hindd and Muhammadan laws,
and the whole of the voluminous case-law comprehended in the decisions of the Courts
all over the country, and more especially in the decisions of the High Court at Calcutta.
That, he regarded with the gravest apprehension. He should so regard it, not only
because it would open a wide door for lawyers, but because it was not the law of the
Panjib ; not one out of ten, perhaps not one out of a hundred, persons in the Panjib was
governed by the strict provisions of the Hindt and Muhammadan law. The only object
of H1s Honour’s amendment was to provide, in simple words, in such a way that the
officers of the Panjab in administering the law might not mistake, that custom came fivst,
and that Hindd and Muhammadan law only came when custom failed. That was the
principle he had ventured to expressiin the words of the amendment, which provided that—

¢“the rule of decision shall be—

¢« First—Any custom of any body or class of persons which is not contrary'to
justice, equity, and good conscience, and has not been declared to be void by any
competent authority.” -

As drawn, the Bill did provide, in a later section, that under certain cir cumstances
regard might be had to custom ; but as the arrangement now stood, it was proposed that
the Hinda and Muhammadan law should come first. Moreover, by custom the Bill as
originally drawn seemed to refer to local customs, but the customs were customs peculiar
to persons rather than to places. Having then put custom first, in such a shape that those
who administered the law would see that custom was marked first, and that it should be
considered first, then came the second clause of the amended section :

¢« Second—The Muhammadan law, in cases where the parties are Muham-
madans, and the Hind law, in cases where the parties are Hindas, except in so far
as such law has been altered or abolished by legislative enactment, or is opposed to
the provisions of this Act, or has been modified by any such custom as is referred
to in the preceding clause of this section.”

So far as the Muhammadans were concerned, Hrs Honour believed that such a provi-
sion would meet the case. e believed that comparatively few of the Panjib Muhamma-
dans were governed by pure Muhammadan law. It had always seemed to him that the
Mubammadan law was a law, not fora settled place, but for a wandering people, possess-
ed of flocks of sheep and lerds of cattle which were divided amongst their descendants
by rule of arithmetic. Therefore, in dividing property and in other matters, where the
parties were Muhammadans, it would be provided that the customs of the parties should
first be ascertained, and, in the absence of any custom the Mubhammadan law should pre-
vail ; and as there could not be much doubt whether the person whose case was concerned
was or was not a Muhammadan, His Howxour thought that sufficient provision for such
cases wouald be made by the ammendment.. But when they went farther, he had doubts
whether the words of his amendment would meet the case of those who where not Mu-
hammadans. The doubts which he entertained were centred in the one word ¢ Ilinda.
What or who was a ¢ Hindd” ? "That was a question upon which there was great doubt,
and especially so in the Panjab, for there really were very few true Hindas there. He
thought that the Sikh pure was not a HindG., IHe had adopted another religion, and was
underarulealtogtherdifferent, Butthegreat mass of the people in the Panjab were Jats,and he
questioned whether these Jats were Hindds ; and that was a question which it wasimpossible
for any man to answer. His Howour would explain what the difficulty was. It had been
asserted, and the assertion had by some been mistaken for an axiom, that the Hinda
religion was not proselytizing ; that a Ilindd would remain a Hindd to the end of the
chapter, and that no one else could become a Hindd. ™That, he ventured to say, was
altogether a mistake. Any one who had studied the history of India in some of the abo-
riginal tribes, might sec the process of Hinddizing going on from day to day. It might be
seen in the territories under His [Hoxour’s own administration, and in some other terni-
torics, in the Central Provinces for instance, where he was before, and where there were
many tribes in a state of Hinddization. e himself believed that the Rajpits were
adopted Hinds, and the Kols and other aborigines were turning themselves into Réjpats

-with a view to an adoption into the Hindg hierarchy, and at this moment the process of
-Hind(ization was going on amongst the Manipiris. That process went on through the
system of caste, which was assumed to divide Hinddism from all other teligions. Any
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tribe who paid tribute to a Brahman, who in fact made their a.dop,tilop {n'tol HindGism pro-
fitable to aPBréhman, were accepted as a new caste into the Hinda hierarchy.

That was the case to a limited extent in reg_ard to the Jats.. 1Il'hey ‘:lfi:;:fgcfplls
who had, to a moderate extent, come within the 1nﬂuence of Hinc }11s1n‘.1 il S'lidl t,h%
regard to the manners and customs of those pcople, it could 1?0F ])1(;1)(11 gl I‘Ii‘I]dL’l h‘w
their customs modified the Hinda law, but rather, on the contrary, tha | e o )a‘rts
modified their customs. The Brahmanical law of the ’Hmdu was new ;9 lem. lﬂ iis
of the country they had partially adopted the Hindd law by engratting 1]1: l-lpl?nt 11 it
custom ; on the other hand, in some instances %lwley had not accepted that :lwl, lll reld
by older and more wide-spread Aryan laws. That being so, His Hoxour’s doubt was
whether his section would fully and entirely solve the difficulty ; ic \youl’d still remain Fo
be ascertained whether the party to the suit was or was nota Hiudd. His Hoxour
might have liked to add a few words, but he felt himself lentirely in the hands of the
honourable member in charge of the Bill, as to the sufficiency of the amendment which

he had proposed.

The Honourable Mr. Strpmey thought that the amendment would entirely lr.lee% L:}le
case. It might perhaps be doubtful whether a person was subject to the latter part of the
amendment, or to the custom only; but he must be subject to one or to the other. Ifa
case were before the Court, it must be dealt with either according to some custom to
which the parties were subject, or according to the Hind& or Mahammadan law, or accord-
ing to the Hindd or Mahammadan law modified by custom ; one or other of these ways
must nmieet the case.

Bis Honour tuE Licurenast Governor only wished to add five words to the second
clause of his amendment. They were the words ¢ hitherto governed by Hindd law”
after the word ‘¢ Hinds.”

The Honourable Mr. StepueN very much preferred the amendment at it stood:
he thought that it covered every possible case that could arise. He must remind His
Honour the Licutenant-Governor that the introduction of the words he proposed would
give the amendment a very different meaning from what it had as it stood.

His Honour rne LizuteNanT-GoverNor would accept the assurance of the Honour-
able Member that his amendment as it stood would meet the object he had in view.
Having the interests of the people of the Panjib sincerely at heart, he was anxious to
guard them from a law which did not belong to them, and from the lawyers who might
devour them. If the Council accepted the amendment, he hoped it would go far towards
the object. He had endeavoured to make the section as good as he could,

The Honourable Six Ricuarp Tempre said that on this question he desired to say a
few words, and those words should be chiefly in corroboration of what had fallen from his
honourable and learned friend Mr. Stephen. He could assure honourable members, espe-
cially those on the left, that the account that had been given of the state ofambiguity re-
garding the law was quite correct. The fact was that, within a few years after the an-
nexation of the Panjab, he (Sir Ricuarp TemrrLe) was employed in the drawing up of
what was now called the Panjéb Civil Code ; as something had been said regarding the
degrees of inspiration of that Code, he desired to explain that whatever he did in the
matter was done under the general guidance and direction of Lord Lawrcnce and Sir
Robert Montgomery, late Lieutenant-Governors of the Panjab ; if the term ©inspiration’
had Deen used in its ordinary and secular sense, those were the sources whence the in-
spiration was derived. No doubt the Panjib authorities did intend that that Code should
be made law: they might have been wrong or they might have been right ; but such
'was the intention. They believed it was better that that Code, with all its imperfections,
should be made law, than that the Panjib should be subject to the known ambiguities of
the Hindd and Muhammadan law and of the Regulation law ; and they had an idea that
the Regulation law was liable to be perverted by interested persons, to the detriment of
the simple folk of newly-acquired Provinces. The Panjib authorities were not allowed
to carry out that intention. The Government of India of that period, no doubt by legal
‘advice, seemed to hesitate to give their sanction. Sir Ricuarp Temere could conﬁ%‘m
. the statement that the intention of the Panjab authorities was not carried out; but ¢
were allowed to prescribe the Code as a Manual. It was so prescribed by the Judi 1‘6)1
Commissioner of the Panjib, who was, in his own person, Chief Court and M inil;teln('nﬁf
Justice, backed by the entire force of the Executive Government, and Sip RicHARD

¥



231

TempLe thought that the Council would quite understand that what was so prescribed
had in a manner come to be regarded as law. Now, as an excellent mode of enforcing
the observance of the Code, in the examinations which young Civil Officers had to pass,
it was usual to put questions taken from this Cede ; young officers were thus taught to
study the Code, and of course, having studied it, when they came upon the Bench, they
administered it as law. This excellent state of things was disturbed from the time when
the Chief Court was established. There was no longer a Judicial Commissioner alone ;
there was substituted a Court of three Judges, one of whom would be taken from the
Bar, and other Judges selected from Provinces outside the Punjab, with Advocates, both
European and Native, to practice before the Court; and although the Chiet Court did all
itcould to supportthe Executivein establishing thelegal force of the Code, the Council would
see that, in this state of things, it was open to any Judge, or person interested, to dispute
the validity of this body of law, and when the question was raised, it was impossible to show
that the Code was law. So notwithstanding the very laudable exertions made by the Court
to maintain the authority ot the Code, questions were raised which caused great incon-
venience. Thus, Sir Rrcmarp TEmpLE could fully corroborate all that his honourable
friend had said as to the necessity of putting an end to this state of things.

Well, then, about the Hinda and Muhammudan laws, concerning which His Honour
the Lieutenant-Governor had spoken very warmly, Sir Ricuarp TEmpLE would explain
that the Panjab authorities in those days were fully aware of the ambiguity of those laws,
of which the original character had become obscured by what was called Judge-made law.
Therefore, they ascertained and embodied in the Code what were understood to be the
leading principles of those laws. TFor that purpose, they consulted all the leading law-
books, and set forth the principles in consultation with the best Pandits and Maulavis in
the Panjib; and experience had shown that the principles collated in that way were
suited to the circumstances of the province, and had been generally adopted. The pre-
sent Bill deliberately omitted these principles ; that is to say, did not include them. No
doubt that was the weak part of the Bill, and he was afraid that that weakness could not
be remedied. Instead of these simple principles which had been so long observed, instead
of that abstract of Hindd and Muhammadan law, there must now b2 substituted a refer-
ence to the body of those laws as discoverable by the Court from the various existing
authorities. But he was afraid that that could not be helped. Ifthe Code asit stood
was not accepted by the Court as law, what was to be done? One way was for the’
Council to give the impress of its authority to the principles laid down in the Code.
Though he maintained the perfect correctness of the principles laid down in the Code,
yet he thought the Council could not, on its own responsibility, be asked to pass all these
sections on the assurance that the Code was absolutely and certainly correct. That be-
ing so, there was nothing for it but to draft the Bill as it had been drafted, especially with
the amendment proposed by His Honour the Lieutenant-Governor. The draft then
omitted the sections of the Code which recounted the main points of the Hinda and
Muhammadan law, and referred parties to those laws as ordinarily ascertainable, save so
far as such law might have become demonstrably modified by custom. He (Siz RicHARD
TrmpLe) could only hope that, when questions of Hinddor Mubammadan law arose,
litigants in the Panjab Law Courts would refer to the well-established principles of that
Code, and recognize them as binding. Moreover, after the passing of this Bill, there
would be nothing to prevent the Executive Government, or the Chiet Court in its capa-
city-of minister of justice, prescribing the Code as a Manual for young officers, 1f that
was done, he hoped that the advantages now derived from the Code would continue.

There were only one or two other points on which he would ask permission to say a
few words. It had been objected and pressed by his honourable friend, Mr. Chapman,
that some well-informed officers regretted the omission from the Bill of the portions of
the Code relating to contracts of marriage during the infancy of the parties. Sin RicHarp
TevrLe would observe that that point "was very carefully considered in Committee in
his presence, and it was felt to be impossible to insert those particular sections in

a legal enactment ; the doing so would have raised endless questions as to whether the
thosr =
i

Government were justified in stamping with its authority, in any- way,
provisions of Hind& and Muhammadan law which were opposed to the usages o fegard-
life, and which were calculated to impede the progress of society. That,ysh Iegislatou'
ing these provisions might be wrong, bat still that was the view whicluied in any enact-

would ordinarily take, and such provisions had never yet be~-tt€e felt that theygggjjgf

ment passed by the legislature of a civilized nation, T+
v.—65 :
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. i i i such customs.  But still there the sections

Souncil to give legal authority to such ¢ _ . |
:lg::iﬂ{eglien(;;:: Code,awhichnhe hoped would continue to be _consxdered as a Manual,
and would still be attended to and observed by the Courts as being, at all events, a record

of custom. : : ,
Another subject to which he would refer was that of pre-emption. He was glad to

observe that his honourable friend, Mr. Chapman, had no <))bj(:).5:ti0n to the scctions regard-
ing pre-emption; they were pquxculz}rly desirable in the I unlz}b on account of the num-
bers of village ‘communities which existed tl]en'e. ljJnc_h one of ‘Lhese countless gommum:
ties formed a complete brotherhood or cousinhood in itself. The records of their descent
from one ancestor, and their genealogical trees, were carefully preserved.

One word in regard to the question QF bunlgruptcy. Sqme oI’qurs .whose au!:hority
was entitled to weight had objected to this portion of the Code being included in the
Bill ; still he was sanguine that, whatever view might be taken by individuals, those pro-
visions would be found to be just and equitable. But two specific objections had been
taken. One of these was that the rules were unsuited to very small cases, and to the very
humble persons to whom they would mostly apply in the Panjab ; but it was improper to
put such machinery into play in peity cases, and that persons who owed £5 or £10 might
come under the operation of all those provisions. That objection, Sz RicHarp
Temere thought, had been met by the limitation of R.s. 500 or £50 which ha'd‘ been
provided. Another objection was that those rules as to insolvency made no provision as
to the liability of the insolvent debtor’s after-acquired property for the payment of his
debts after his discharge. Sir Ricuarp Temrre did not believe that that objection was
correctly founded, and he thought it could not have been urged by any one who had
attentively considered the subject; for after providing for the administration of the
insolvent’s estate, the Bill empowered the Court to give the insolvent his discharge, but he

was still expressly liable for any debt remaining unpaid.. Sir Ricaaro Tempre believed

that the provisions in question would be found to secure the interests of the creditor, on
the one hand, and on the other; to protect the debtor from that sort of duress which might
hamper him in his efforts to recover himself, and might fetter his industry in-the future.

With these remarks he begged to give a strong vote for the Bill as it had been pre-
pared by his honourable friend, Mr. Stephen, and to assure his colleagues that, from the
experience he had had in the Panjib, he thought it was the best arrangement that could
have been conie to under difficult circumstances.

The Honourable M. Stepmey assumed that the amendment proposed by His Honour
the Lieutenant-Governor was substantially accepted by the Council. e now wished to
make a very few observations. The first subject to which he would refer was the Hindd
and Muhammadan law. He thought that the “section as it would stand with this amend-
ment would meet every possible case that could arise ; the person must be subject either to
the Hindd or Muhammadan law, or to the Hind& or Muhammadan Jaw modified by custom,
or to some custom other than the Hindd or Muhammadan law ; and Mr. Stepnen could
not imagine any case that did not come under one or otlier of those heads. That dis-
posed of the objection to the Bill raised by Mr. Forsyth, and also in a great part by Mr.
Boulnois, and it also disposed of the objections which had been stated by His Honour the
Lieutenant Governor of Bengal. Mr. Steeren must say, with regard to this Bill, and
with regard to many other matters connected with it, thatit was really hardly fair tothelaw
and to lawyers in general to speak of them in the way in which His Honour the Lieute-
nant Governor had spoken. He did not think that it was right that the highest public
servant in all Bengal should express the opinions which His Honour had expressed. - They
all knew what the evils of a complicated and intricate state of the law were. - Most of

them knew or might imagine what the evils ofarbitrary power were. There were two ways
only of governing : a country must be governed either by law or by the arbitrary will of
the erson governing ; and he did not think that arbitrary despotism had been shown by
the history of India to b> a very satisfactory state of tnings, 1f it was so good a thing as
was supposed, he would ask how it was that the Enalish were governing in India instead
of the Native Powers, who were never shackled by law. Ifit was right to govern by law,

ien the only way to do so efectually was to simplify the law as much as possible ;
otlteuyise it would be necessary to say in every particular case what was meaut to be done.
The effe - such a course would be to get a numerous ‘mass of cases, which His Honour
‘had describe®™myg blessed condition for the lawyers. When Mr. Sreprey first saw the
Panjdb Civil Code,Songas contained in one small volume, but it had now swollen into a
very thick book, in readWmwhich he found it a hopeless business to ascertain whether he
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was reading the Code or the commentaries upon it. The only mode of getting simpleand
good laws was by legislaiing in an express form. That was the course taken oflate years
by the Government of India. No doubt that was a ditlicult task, but it must, nevertheless,
be undertaken for the good of the people. Look at the Evidence Act which had lately
been passed. Was that an Act which lawyers in general liked to see ? It diminished the
law by volumes and volumes, and it wouald be found much the same with regard to his
Bill and the Panjdb Civil Code.

As regards the effect of custom, there was one point omitted which he thought was
quite conclusive. The Panjab had been for twenty years under British rule, and land-
settlements had been everywhere. Rvery custom throughout the country had been most
scrupulously registered. The records of the different villages gave the customs of the
country a degree of stability which they never had before. The thing had been reduced
to a certainty, and all that the Bill would effect would be to remove an additional piece
of intricacy by making that intelligible which was now quite unintelligible.

MRr. Steruey need not follow his honourable friend Sir Richard Temple in his remarks.
In his opinion that the existing rules as to betrothals could not be retained, Mr. STEPHEN
entirely agreed. The rules in question gave, amongst other things, absolute power to a
father to dispose of his daughter in marriage. ‘That was a provision which one might put
into a circular, but which one could not ask the Legislature to enact as the solemn law ot
the land. With regard to many of those customs, he thought it was better to leave them
to be dealt with according to justice, equity, and good conscience. It wasimpossible that
the Council should pass an Act by which a man might contract for a marriage with a baby
two months old, and that the Court should be bound to enforce the performance of such
a contract. Me. Stepuen could not think of putting such a proposition before the
Council. He might mention oné other matter; with regard to women being put under
the guardianship of the Court of Wards, the Bill simply embodied the provision of the
existing law. ‘The Court of Wards had a discretion in the matter.

His Honour tae Licvrenant Governor would only exercise his right of reply in
regard to the remarks that had passed regarding lawyers. He would say that nothing
was further from his mind than to detract from the reputation of those eminent lawyers
who administered the law in this country. His observations referred to those abhorred
hordes of legal practitioners who made the promotion of litigation a trade all over
the country.

He hoped that his honourable friend Sir Richard Temple’s suggestion that the
Panjab Cinil Code should still be retained as a Manual would be adopted. As the work
was out of print, a new edition might' be prepared and circulated to all officers for their
guidance in the discharge of their duties. IHe was sure that a better guide could not
be put into their hands.

The Motion was put and agreed to.

The Honourable Mr. Stepuen then moved that the Bill as amended, together with
the amendments now agreed to, be passed.

The Motion was put and agreed to.

HIGH COURT JURISDICTION (SIND) BILL.

The Honourable Mr. Cuapman moved that the Report of the Select Committee on
the Bill to remove doubts as to the jurisdiction of the High Court over, the Province of
Sind be taken into consideration. He said that the Bill had been referred to the Bombay
Government, which reported that it did all that was wanted.

The Motion was put and agreed to.
The Honourable Mr. Cunapman moved that the Bill be passed.

His Honour tue LizutenanT Govervor had no intention of opposing the passing
of this Bill. He wished, however, to explain that he did not vote for its passing with an
intelligent mind and because he approved of it. No sufficient information had been given
to him or to most Members of the Council to enable them to judge whether the effect of

~the Bill would be good or bad. He had already expressed his dissent from the doctrine
laid down by his honourable and learned friend, Mr. Stephen, and his assent to the theory
that the Members of this Council were not mere dummies. It struck His Honour that
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his honourable friend, Mr. Chapman, took a different view of this matter, a?COBdlf‘gvl:‘g
the Bill came from the Panjib or from Bombay. He knew no honourable Mem ?I' \;‘

was more ready to criticize Bills that came from the Panjab, to complain of want q”m or-
mation, to pull them to pieces, and to criticize them in every way. But when a B;" cam'(i
from Bombay, his honourable friend did not think it necessary to give the Jourl)tlm
much information on the subject; he considered that, as the Bill was approved b_yl e
Government of Bombay, the Council had better pass it without more ado, and without
any inquiry into the matter. At the last Session of the Council, a Bill from Bombay
had been put before this Council in much the same way : 1t was a Bill to relieve certain
gentlemen from paying their debts, and it was supported on the ground that the (JOVrel'n-
ment of Bombay had promised those gentlemen that they should be rellqved. 'I‘he
Statement of Objects and Reasons appended to the Bill now before the Council consisted
ofa line and a half, and did notexplain anything ; and at the several stages through which
the Bill had passed, his honourable friend had not condescended to explain anything, ex-
cept that doubt had arisen whether the High Court of Bombay had jurisdiction over the
Province of Sind, and that the Government of Bombay had resolved to remove that doubt
by declaring that the Court had no such jurisdiction. It might reasonably be considered,
and His Honour believed it had been considered, that there was doubt whether or not the

High Court had such jurisdiction.
The Honourable Mr. Cuapman said that the High Court never had any jurisdiction
in Sind.

His Honour tur LicutenasT Govrryor continued :—If there was no doubt of that
kind, then, he would ask, where was the necessity for this Bill ? When it was first placed
before the Council in this bald form, he had ventured to say that he had considerable
doubts whether the solution provided by this Bill was the right one. Iis doubts as to
the desirability of keeping the Province of Sind from the jurisdiction of the High Court
were occasioned by the circumstance that there were in Bengal two provinces situated
very much like the Province of Sind; and although it had been found in the early days
of administration, that despotic power answered very well, and the power exercised by
the Commissioner under the control of Government answered very well, when matters
were further advanced, and it was necessary to have a judicial autlority independent of
the executive, he thought it well that such authority should be vested in the best and the
highest Court In two provinces of Bengal, Chota Nagpir to the west, and Assam to
the east, which were situated very much like Sind, the administration was under a Judicial
Commissioner, who was subject to the control of the High Court. His Honeur had not
the least wish to remove those provinces from the jurisdiction of the High Court. He had
no reason to believe that the Judicial Commissioners were of a standing and weight to
make it desirable to exempt them from the coutrol of the High Court as to the settlement
of great judicial questions, which were better determined by the High Court than by the
Judicial Commissioner without the control of the High Court. To His Honour’s mind
nothing was more unsatisfactory than to find a couple of murder cases sent up for consi-
deration amongst a number of other matters ina box. He thought that the determination
of such questions was better left to properly constituted judicial authorities, .The High
Court at Calcutta had been found to be a reasonable body, well suited for the discharge
of the important duties entrusted to it ; it might be that the experience of Bombay had
been different ; it might be that it was more difficult to deal with the Province of Sind
than with the two similarly situated provinces in Bengal. If such was the case, His
Honour thought that those difficulties should be stated. He himself, and most of the
honqurable members of the Council, were entirely in the dark as to the reasons which'had
induced his_honourable friend to introduce this Bill.

‘I'he Honourable Mr. Cuarman could only repeat what he had already three times
stated to the Council—namely, .that this Bill had for its object the removal of a verbal
doubt that had arisen as to whether the Province of Sind was or was not, in respect to
the jurisdiction of the High Court, included in the Presidency of Bombay. There was no
analogy whatever between the case of Sind and that of thie Provinces in Bengal alluded
to by His Honour. In the latter Provinces, the High Court of Calcutta had exercised
J|rr;scl.1ctlo|1 ; but in Sind t_he High Court of Bombay, or the old Sadr Court, had never
eg&qrc:.lsed or mag!e pretension to exercise, jurisdiction since the time of the conquest b
Sir Charles Naple.rf.“ He really had no further information to give his Honour, and coulg\
assure the Council that, as far as he knew, the Bill was of the simple and im;ocent ch
racter he had represented it to be, : ' ' 5
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The Honourable Mr. Stepnen could hardly imagine how His Honour the Lieutenant
Governor, who was himself a Barrister of great distinction, and had been a Judge of the
High Court could have brought himself'to make the observations which he* had made re-
garding what he was pleased to term the ¢“abhorred horde” of lawyers. It appeared to Mr.

STEPHEN that His Honour, in his wish to exclude the Panjab from strict judicial administra-
tion had himself raised exactly the same sort of point in regard to that province that had
arisen in connection with the meaning of the term ¢ Province” in the Charter of the
High Court at Bombay.

The Motion was put and agreed to.

PATTERNS AND DESIGNS.

The Honourable Mr. STEWART presented the Report of the Select Committee on the
Bill for the protection of Patterns and Designs.

The Council adjourned to Tuesday, the 2nd April 1872.

H. S. CUNNINGHAM,

Officiating Secretary to the Council of the GQovernor General
JSor making Laws and Regulations.

CarcurTa,
The 26th March 1872.

v.—66

TS |



239

Abstract of. the Proceedings of the Council of the Governor Ge.neral of India,
assembled for the purpose of making Laws and Regulations under the
provisions of the Act of Parliament 24 § 25 Vic., cap-: 67.

The Council met at Government House on Tuesday, the 2nd April 1872.
PRESENT:

His Excellency the Viceroy and GovERNOR GENERAL OF Inoia, K. T, presiding.
His Honour the' LIEuTENANT GOVERNOR OF BENGAL.
The Honourable Sir Ricaarp TEMPLE, K.C.S.1.

The Honourable J. Frrzsames Stepuey, Q.C.

The Honourable B. H. Evrus. y ]
Major-General the Honourable H. W, Norman, C.B.
'he Honourable J. F. D. INGLs.

The Honourable W. Roninsoy, C.S.I.

The Honourable F. S. CraPsaAN.

The Honourable R. STEwART.

The Honourable J. R. BuLLEN SmITH.

OATHS AND DECLARATIONS ACT AMENDMENT BILL.

His Honour Tae LiguTENanT GovEernor, on the resumption of the adjourned debate on
the Bill to amend Act No. V. of 1840 (concerning the Oaths and Declarations of Hindoos
and Mahometans), moved the following amendment:—

That the following new section be inserted after section 3 :—

“1f any party to, or witness in, any judicial proceeding offers to give evidence on
oath in any form common amongst, or held binding by, persons of the race or persuasion

to which he belongs, and not repugnant to justice or decency, and not purporting to
affect any third person, the Court may, it it thinks fit, tender such oath to him.

« If any party to any proceeding offers to be bound by any such oath as is men-
tioned in the first paragraph of this section, if such oath is taken by the other party to,
or by any witness in, such proceeding, the Court may, if it thinks fit, ask such party or
witness whether he will take the oath or not. .

" «Ifguch party or witness accepts such oath, the Court may proceed to administer
it, ov if it is of sucha nature that it may be more conveniently taken out of Court, the
Court may issue a commission to any person to administer it, and authorise such person
to tuke the evidence of the person tu be sworn and return it to the Court.

“ The evidence so given shall, as against the person who offered to be bound by it,
be conclusive proof of the matter stated.

7 “If the party or witness refuses to take the oath, he shall not be compelled to take
it, but the Court shall record, as part of the proceedings, the nature of the oath proposed,
th'e facts that he was asked whether he would take it, and that he refused it, together
with any reéason which he may assign for his refusal.”

_His Honour had on several occasions in this Council expressed his views, as far as he
liad any definite views, on a subject of so delicate, and, he might say, difficult and compli-
cated, a nature as that of oaths. On former occasions he had expressed how much he clung to
oaths us a means of eliciting truth in a country like this, where the means of arriving at “the
truth were so very defective. If that were not so—if our Courts were so perfect that they
needed no improvement ; if our meuns for eliciting the truth were so complete that we could
frust to the ordinary instruments and the ordinary means to detect falsehood ; and if it were
.certain that a man who spoke falsely would be sent to jail—His Honour should not have
asked the Council to deal with so very difficult and complicated a subject. He must confess
that, after having been long connected with the administration of justice in this country, he
had the greatest possible doubt that such was the state of things at present. Dealing, as ;hey
were, with a peculiav people, with whom the speaking of truth was notin any way the eustom,

he felt that the means which were available for getting at the truth were defective. He felt -

that a Judge in this country, when pronouncing judgment, very often did so with considera-
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ble hesitation and doubt. The Judge thought that he might be right; he hoped that he
might be right: the chances were that he was right; but he felt that there was a considerable
residuum of chance that he might be wrong, and the fact must be accepted that he not un-
frequently was wrong. That being so, His Honour was most unwilling to throw away any
remnant of an old institution which might afford the means of eliciting the truth, and which
was in accordance with Native habits, Native views, and Native institutions. These were
the reasons which induced him to ask the Council to defer the passing of the Bill until the
present occasion, and why he proposed the addition of a section which might, as it were, save
the use of oaths in this country. The Council were aware that the Bill had gone through
several phases; at one time it was proposed to license the use of oaths; at one time it
was proposed to prohibit all oaths; and the proposal now before the Council was a sort
of compromise hetween two extremes. On the last occasion, when he had the honour
of addressing the Council on this subject, his proposal was, first, that it should be permitted
to any person, who voluntarily presented himself, to take an oath in any form which the
Court might consider advisable ; and secondly, that a party to a suit should be permitted to

_ call on the other party, or on any witness, to take an oath, and if the oath was a proper and
reasonable one, and the challenge was accepted, that the person should be permitted to take
the oath. His Honour stated to the Council on that occasion that he had had a very short
time for the consideration of the matter since that view of the case had occurred to him, and
since he had seen the Bill in the shape in which it now stood. On turning over the matter
farther, and knowing, as he did, that several honourable members of the Committee and the
Council had very great doubts as to the expediency of committing themselves to a variety of
oaths, he had thoughtit well to restrict the permission as much as possible, and in the proposal
he was now about to submit to the Conncil, his view had been to follow as much as possible
the Native practice. He was not now about to ask the Council to permit any man who wasa
party to a suit conditional. His Honour’s proposal was, first, that voluntary oaths should be
permitted ; and secondly, thatany party to a proceeding should be permitted to ask any other
man who might be a party to the suit, or a material witness, to take an oath in a form ‘which
would be binding, and that the Court-might permit it on the condition that the party who
demanded the taking of the oath should bind himself toabide by the result of that oath. That
was a form of oath which was in consonance with Native practice and ideas. His Hoxour spoke
under the correction of honourable members who were conversant with the administration
of justice in various parts of the country ; but he had himself had a wide experience of the
Labits and feelings of the Natives, and it appeared to him that nothing was more common
than for one man to say to another—* If you take an cath in a certain form which T consider
binding.upon you, I will bind myself to abide by the result.” That was the form of oath
for the administration of which he wished to make provision in the Bill. The section which
he proposed to add was of some length, and he hoped that ic explained itself. The taking of
oaths in this way was of limited use, and would stand as a kind of mark that the Council was
not altogether prepared to abandon the use of vaths, and that the Conncil did accept the form
of oath which was most consonant to Native feeling and practice; and he ventured to hope
that the addition to the Bill which he proposed might-be accepted by the Council.

The Honourable Mr. Stewart said :~—* My Lord, I speak on this Bill with considerable
diffidence and hesitation, foritisa Bill, I think, on which lawyers and others practically
acquainted with the working of our Courts are in some respects in a much better position to
form a general opinion than laymen like myself. Speaking as a layman, however, [ desire
to say that I think it advisable that all persons who object to oaths or solemn affirmations
should be relieved from the necessity of being sworn or solemnly affitmed, while, at the same
time, | am glad to have the assurauce of many persons well qualified to judge, that the adop-
tion of the course recommended by the Bill is not likely to prove dangerous in practice, forit
is at no time a light thing to alter an existing law on such a subject as the present, and least
of all is it a light thing to do so when, as in the present case, the alteration involves the
removal of what many persons regard as one of the securities for the due administration of
justice. With respect to the amendments proposed by His Honour the Lientenant Governor,
I have carefully considered them, and I do not see that any reasonable objection can be taken
to them. My main reason for being willing to agree in the principle of the Bill is the know-
ledge that it will be in view of the Court, when objection has been taken to an oath or solemn
affirmation, that such objection has been taken, and further that the fact will be in view of the
Court, inasmuch as that it will be duly considered in estimating the value of the objector’s
testimony. In many cases it will doubtless be held, and very rightly, that the objection is of
no weight whatever; but in others it may be held with equal justice that the objectionshould
seriously, or at all events.to some extent, impair the value of the testimony.” o
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The Honourable Mr. Crapyaw said-—¢ My Lord, I am not sanguine that the am'elnd-.
meut proposed by His Honour the Lieutenant-Governor will be of much pra_ct.lcul Yd u:},
~ but I think it behoves us not to disregard any means, however feeble and vncertain, for get-

ting at the truth, ) '
¢ The crime of perjury is, I believe, fearfully rifc in this country. Indeed, I !Je]leVQ it
is daily committed in every Court of Justice throughout India with almost complete impunity.
T do not share in the opinion expressed by His Honour that the people of India ave naturally
‘more untrathful than other races; but I do say that whatever proneness Asiatics may have
to falsehood, has, if it has not been directly stimulated, at all events not in any way been
checked, by the immunity we have practically conceded to lying in judicial proceedings.

¢ In my opinion the only eflectual security against false evidence is to be found in the
fear of judicial punishment; and yet we have, in a great measure, destroyed this security by
the cumbrous machinery we have interposed against obtaining a conviction for perjury.

¢ Crimes of the character of perjury ought, I think, fo be promptly and swiftly dealt
with. And I do say thatour labourin devising and enacting Codes of Evidence and Procedure
is in a great measure thrown away, so long as we oblige our Judges and Courts to deal with
rotten and unreliable material in the shape of testimony.

“ My honourable and learned friend, Mr. Stephen, will ‘shortly leave this country
with the satisfaction of knowing that he has done much towards improving the administration
of justice by his excellent Law of Evidence. I wish he would add to the obligation those
engaged in judicial duties already owe him, by taking into consideration the best way of
eradicating this terrible crime of false evidence. 1 know of no one so well qualified for the
task. For some months past I have been intimately associated with my honourable friend
iu considering the revised Code of Criminal Procedwie; and, whatever His Honour the

Lieutenant-Governor may think of English lawyers, I can affirm that [ have never known
any one disposed to take broader and more common-sense views of all questions affecting the
administration of criminal justice than Mr. Stephen. He has always appeared to me to
display the most righteous horror of an unmeaning - technicality; and I do not suppos