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RESOLUTION ADOPTED
(ON THE REPORT OF THE FIRST COMMITTEE) BY THE ASSEMBLY
AT ITS MEETING HELD ON MONDAY, SEPTEMBER 22nd, 1924.

The Assembly,

Considering that the experience of five years has demonstrated the valuable services which
the League of Nations can render towards rapidly meeting the legislative needs of international
relations, and recalling particularly the important conventions already drawn up with respect
to international conciliation, communications and transit, the simplification of Customs forma-
lities, the recognition of arbitration clauses in commercial contracts, international labour legisla-
tion, the suppression of the traffic in women and children, the protection of minorities, as well
as the recent resolutions concerning legal assistance for the poor;

Desirous of increasing the contribution of the League of Nations to the progressive codifi-
cation of international law:

Requests the Council:

To convene a committee of experts, not merely possessing individually the required quali-
fications but also as a body representing the main forms of civilisation and the principal legal
systems of the world. This committee, after eventually consulting the most authoritative organi-
sations which have devoted themselves to the study of international law, and without trespassing
in any way upon the official initiative which may have been taken by particular States, shall
have the duty:

(1) To prepare a provisional list of the subjects of international law the regulation
of which by international agreement would seem to be most desirable and reali~able at
the present moment;

(2) After communication of the list by the Secretariat to the Governments of
States, whether Members of the League or not, for their opinion, to examine the replies
received; and

(3) To report to the Council on the questions which are sufficiently ripe and on
the procedure which might be followed with a view to preparing eventually for
conferences for their solution.




COMPOSITION OF THE COMMITTEE OF EXPERTS APPOINTED .
BY THE COUNCIL.

Chairman :
M. HAMMARSKJOLD (Sweden), Governor of the Province of Upsala.

Vice-Chairman:

Professor DIENA (Italy), Professor of International Law at the University of Pavia; Member
of the Conseil du Contentieux diplomatique at the Italian Ministry of Foreign Affairs.

Members : |
Professor BRIERLY }, (Great Britain) Professor of International Law at the University of Oxford

M. Fromaceot (France), Legal Adviser to the Ministry of Foreign Affairs of the French Republic.
f

. His Excellency Dr. Gustavo GUERRERO (Salvadori), Minister for Foreign Affairs of the Republic
of Salvador; Representative of Salvador on the Council of the League of Nations.

Dr. B. C. J. Lober (Netherlands), former Member of the Supreme Court of the Netherlands;
* Judge and late President of the Permanent Court of International Justice.

Dr. BARB0osA DE MAGALHAES (Portugal), Professor of Law at the University of Lisbon; Barrister,
former Minister of Foreign Affairs, Justice and Education. ,

N

His Excellency Dr. Adalbert MASTNY # (Czechoslovakia), Czechoslovak Minister in Rome ; President
of the Czechoslovak Group of the International Law Association. '

His Excellency M. MaTsupa (Japan), Doctor of Law; Japanese Ambassador in Rome.
Sir Muhammad RAfIQUE (India), former Judge at the High Court of the United Provinces.

Dr. Szymon RuNDsTEIN (Poland), Barrister at the Court of Appeal at Warsaw; Lega.l Adviser
to the Ministry of Foreign Affairs. '

Professor_ Walther ScHUCKING {Germany), Professor at the Uni\}rersity of Kiel.

Dr. José Léon Suarez? (Argentine), Dean of the Faculty of Political Science at the University
of Buenos Ayres. :

Professor Charles DE VisscHER?® (Belgium), Professor in the Faculty of Law at the University of
Ghent; Legal Adviser to the Belgian Ministry of Foreign Affairs.

Dr. WaNG CHUNG-Hu1 ® (China), Deputy Judge of the Permanent Court of International Justice.

Mr. George W. WiCKERSHAM (United States of America), formerly Attorney-General of the United
States: Member of the International Law Committee of the American Bar Association:
and Presndept of the American Law Institute. ]

i Replaced at the third session of the Committee by Dr. i i i
Reader in International Law in the University ofllmeteldo):l. - Amold D. McNaz, University Lecturer at Cambridge:

* MM. Mastny, Suarez, De Visscher and Wang Chu.ng-Hui were unable to be present at the third session.




X REPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS
ON THE QUESTIONS WHICH APPEAR RIPE
FOR INTERNATIONAL REGULATION.

_ . (QUESTIONNAIRES Nos. 1 to 7).’ -
Adopted by the Commiltee at sts Third Session, held in March-April 1927.

The Committee, by its terms of reference, was required:

(x) To prepare a provisional list of the subjects of international law the regulation of

‘which by international agreement would seem to be most desirable and realisable at the
present moment; : ' :

(2) After communication of the list by the Secretariat to the Governments of States,

wl:fther Members of the League or not, for their opinion, to examine the replies received;
an

(3) To report to the Council on the questions which are sufficiently ripe and on the

procedure which might be followed with a view to preparing eventually for conferences for
their solution.

- Inaccordance with these terms of reference, the Committee has addressed to all Governments,
through the Secretary-General, a first series of questionnaires on the following subjects:

Nationality; Territorial Waters; Diplomatic Privileges and Immunities; Responsibility of
States for Damage done in their Territories to the Person or Property of Foreigners; Procedure
for International Conferences and Procedure forthe Conclusion and Drafting of Treaties; Piracy;
Exploitation of the Products of the Sea. .

All these questionnaires, copies of which are attached to the present report (Annex I}, indi-
cated, by drafts of conventions or in some other manner, the extent to which in the opinion of the
Committee the above questions lent themselves to regulation by international agreement. The
Committee was at special pains to confine its enquiry to problems which it thought could be solved
by means of conventions without encountering any obstacles of a political nature,

- The Committee is now in possession of a large number of replies sent by Governments to the
- questionnaires. The Committee has studied these replies in conformity with its terms of reference.

This examination has only confirmed the Committee’s view that, generally speaking, the above
questions, within the limits indicated by the respective questionnaires, are now, in the words of the
terms of reference, “ sufficiently ripe ”. .

" The procedure which could be followed with respect to preparing eventually for conferences
for the solution of the questions will be the subject of a general report and of two special reports®,
. The Committee ventures to attach to the present report the replies received by it (Annex II)
together with analyses of these replies prepared by members of the Committee (Annex III).
Further, the Committee places at the disposal of the Council its minutes, which contain material
which may prove useful both in preparing for conferences and during the conferences themselves.

" Geneva, April 2nd, 1927. | (Signed) Hj. L. HAMMARSKJOLD,
' ' | o .. Chairman of the Commitice of -
! Experts. |

.t See documents C. 197. M. 71. 1927, V.
C. 108. M. 72. 1927. V.
C. 190. M. 73. 1927. V.




Annex 1.

| QUESTIONNAIRES ADOPTED 'Y
BY THE COMMITTEE AT ITS SECOND S_ESSION, HELD IN JANUARY 1926.

QUESTIONNAIRE No. 1

NATIONALITY.

The Committee has the following terms of reference !:

To re & provisional list of the subjects of international law the regulation of

9 ich byp;;lt):maum agreement would seem to be most desirable and realisable at the
esent moment; ]

g‘ After communication of the list by the Secretariat to the G_overnment_s of St_ata:
whether Members of the League or not, for their opinion, to examine the replies received;
and . .
(3) To report to the Council on the questions which are sufficiently ripe and on the pro-
cedure which might be followed with & view to preparing eventually for conferences
for their solution,

The Committee has decided to include in its list the following subject:

(1) Whether there are problems arising out of the conflict of laws regarding nationality
the solution of which by way of conventions could be envisaged without encountering

litical obstacles; ) _
rz‘; If s0, what these problems are and what solution should be given to them.

On this subject the Committee has the honour to communicate to the Governments a report
presented to it by a Sub-Committee, consisting of M. RUNDSTEIN as Rapporteur, M. SCHOCKING
and M, b2 MAGALRAES. The report comprises a statement presented by M. Rundstein and
approved by M. de Magalhaes (including a preliminary draft of a Convention), a supplementary
note by M. Rundstein, observations by M. Schiicking and a reply by M. Rundstein, and, finally,
the text of the preliminary draft of a Convention as amended by M. Rundstein in consequence
of the discussions which took place in the Committee of Experts.

The nature of the general question and of the icular questions involved therein appears
from the report and from the conclusions attached to the report in the shape of the amended
preliminary draft of a Convention ®.  The Committee is of opinion that Articles  to 5 and 7 to
13 of this amended draft indicate the questions to be resolved for the purpose of dealing with
the subject by international agreement. All these questions are subordinate to the larger ques-
tion set out above. On the other hand, the Committee does not feel that the question raised
in Article 6 of the amended draft is among those which can be regarded as at present capable of
being treated by way of international regulation,

It is undcerstood that, in submitting the present subject to the Governments, the Committee
does not pronounce either for or against the solutions suggested for various particular problems,
At the present stage of its work it is not for the Committee to put forward conclusions of this
kit:;l. ts oc:le. or fat least its ':lﬁlndp:ll; task ]for the present consists in drawing attention to
various questions of international law the regulation of which by international agreemen
aeemltod de:;ihrablehang realisable.&h & y - t would

n doing this, the Committee should doubtless not confine itself to generalities but sho
gu_t forward the proposed questions with sufficient detail to facilitate the dgecision asto the desiurf
ility a?c;d po;:nbt(l;ttv of their solution. The necessary details will be found in the final concly-
sions of M. Rundstein’s report — 4.6, in the amended text of the prelimi draft
Con\ien:jl?(;n _ exbn;luding always Article 6 of this draft?. ' P i of a
n order to be able to continue its work without delay, the Committee wi
in possession of the replies of the Governments bdorey0ctoba- 15th, Igz‘;.lnbeglad to be put
The Sub-Committee’s report is annexed.

Geneva, January gqth, 1926, (Signed) Hj. L. HAMMARSK]SLD,
- Chairman of the Commitice of Experis.

. (Signed) Van Hane
Director of the Legal Scdiou’o] tth’Smmriat.

: x M\:\;Iy Resolution of September 2and, 1924.



Annex % Questionnaire ):lq;'l.
REPORT. OF THE SUB-COMMITTEE.

M. RuNDSTEIN, Rapporteur. -
M. pz Macarnaxs and M. Scuocxixe.

(1)' Whether thera are prodlems an'ss'ué oud of the conflict of laws regarding nationality
the solulion of which by way of comventions cowld be envisaged without
encounlersng polilical obslacles;

(2) 1} so, what these problems are and what solution showld be given to them.

L REPORT SUBMITTED BY M. RUNDSTEIN AND APPROVED
BY M. DE MAGALHAES
(Transiation.}

At its first meeting, held at Geneva, the Committee of Experts for the Progressive Codification
of International Law invited the Sub-Committee, of which 1 had the honour to be appointed
Rapporteur, to enquire:

(1) Whether there are problems arising out of the conflict of Jaws regarding natlonality
thb: s::lution of which by way of conventions could be envisaged without encountering political
obstacles;

(2) If so, what these problems are and what solution should be given to them,

In the list of subjects for enquiry — drawn up and adopted by the Committee of Experts —
the possibility of regulating conflict of laws regarding nationality is sct down as a prob om the
solution of which depends on that of anotber question: namely, whether there are not political
obstacles which the solution of such conflicts must necessarily encounter, The reply to be given
to this question presupposes the investigation referred to in paragraph (2) above.

There can be no doubt that nationality questions must be regarded as probloms which are
exclusively subject to the internal legislation of individual States. 1t is, indoed, the sphere in
which the principles of sovereignty find their most definite application; in the present state of
international law, questions of nationality are, sm ¢rincipls, included among matters expressly
1eserved for the exclusive jurisdiction of the individual States (see Advisory (Tlnlpn of the Per-
manent Court of International Justice, dated February 7th, 1923: Coliection of Advisory Opinions,
Series B, No. 4). There is no rule of international law, whether customary or written, which
miglla:) be regarded as constituting any restriction of, or exception to, the jurisdiction reforred
to above,

This omission is not su?ns' ing in view of the nature of the prohlems connected with the
tegulation of nationalitz and the gravity of the general considerations and political interests
aflecting the whole problem. It cannot even be said that the simple and elementary principlo
that “each individual must have a definite nationality” is a generally recognised rule of inter-
national law, since the lack of any nationality (Heimatlosat) has become very frequent and con-
stitutes a serious problem in international life, arising as it does out of conflicts of laws which
are often complicated and sometimes inextricable. o

But, while maintaining the thesis that questions of nationality belong, sn principls, to the
exclusive jurisdiction of individual States, itqis admitted that this thesis is neither inflexible nor
self-evident.  Questions of nationality are often regulated by international conventions, which

roves that the d exclusivity of jurisdiction may be abrogated at the will of individual
States. We have here a limitation of the principle based on a free decision taken by the partics
concerned. Such a limitation is met with in cases where the necessity of regulating nationality
questions arises out of changes in the territorial status of countries {treaties of peace, treatics
concerning territorial cessions not arising out of a war); it is met with also in cases where the eflects
of double nationality arising out of the main principles of jus sangwinis and of jus soli render a
solution essential, since thegr engender situations which are likely to threaten the good relations
between States. Since such conflicts are becoming more and more frequent as & consequence of
emigration and re-emigration, the regulation of nationality questions must be undertaken in
order to prevent diplomatic d'sputes and to remove doubts and unoertainnes' in the personal
relations of the citizens of the various countries. There exist even plurilateral treatics which contain
stipulations applicable to several States and thus establish a juridical basis for rules which may
haps in the future come to be generally recognised as customary law (c/. Convention of Rin de
?:’neim of August 13th, 1906, ratified by the United States on January 28th, 1913, “establishing
the status of naturalised citizens who again take up their residence in the country of their origin®).
But the fact that it is possible to solve problems of nationality by means of international agree-
ments does not imply that such a solution can be regarded as jus mecessarium, that is to say that
the necessity of solving these problems arises out of i:wative provisions of modern international
law. Even if the exclusive jurisdiction of individual States which international law recognises in
the matter is regerded as a relative conception, dependent upon the development of international
relations, it may be asserted that, for the present, those relations have not develk to such an
extent as to justify the view that restrictions on sovereignty exist in the matter and that its exercise
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. - . e te nationality problems.
is controlled by international rules. Individual St]au_s may _thqre,fgrne wirelslu}; o b ¥ manner
by means of agreements; if they dt: h'eo' tl;t‘{s exc ﬁlmmdxﬁmts Bot inm; theumtpresent state of
an extent dependent upon pr 3. .
;’r:'t(:r:;tional law, it would be premature to say that problems of this nature nmst messd'rﬂ. y
. ted means of conventions, . .. .
be f':]‘;l?gl;a politli,c’;l interests of the various States are too divergent to ]nsatlxlfy ttl:i;ict asserbs arisqlﬁgﬂ:::t:l}
opinio necessilatis exists which will create and impose rules for settling all co { a single world law
the diversity of laws. Still more must unification of legislation, the creation oheth:;gan purpose
in this field, be considered a chimerical undertaking. It is doubtful 'evell)l wGo ezts rber
would be served by recommending a few general principles to be applied by vyetmnm_ ook o ! the
in drawing up their internal laws or in concluding diplomatic conventl?{lrs l(cl. e Combrdge
Institute of International Law, Volume V, Oxford Session, pages 56 and 57; Volume t0 271). Even
Seasion, pages 66 to 76 and 194 to z00; Volume XV, Venice Session, pages 233 ; 7 ). Ever
supposing that those ciples were adopted in drawing up internal laws or bilater ldcon_ ( itiops.
conflicts of laws would stil}) inevitably be produced by the divergences which woual arise i
interpretation of the uniform laws and by the restricted application of the bilater cox_wgin ions,
aking into account the political nature of the problem and the interests of the mbe\:l n
States, our enquiry must be as to whether there are not problems connected with conﬂ}ct% b tWe:n
different nationality laws which might be settled by international regulations applicable othe
States. Recent developments in international relations and certain tendencies apparent in
method of settlement of certain conflicts of nationality show that, in practice, a few conceptions
have been evolved which are recognised by almost all States and might serve as a basis for future
legislation to be enacted in the form of a general convention. It is true that this jus n_ascgugum
hardly affects the principal questions; it applies, rather, to secondary problems; for it is odv:gu:
that the principal problems involved in such conflicts are not ripe for immediate solution an kia
the work of codification must proceed slowly, by stages, beginning with the lesser and wor ;15
up to the more important problems. Wherever there is any sign, however insignificant, of a gene
agrecment on any principle, it is desirable that such agreement should be given a concrete form.

Indications or such agreement as is referred to are to be noted _and given definite shape.
But, apart from the customary law which is in process of evolution, certain tendencies are becoming
apparent — Insignificant perhaps, but symptomatic — in connection with questions capable
o? being solved without encountering political obstacles. In this case we are not dealing with
customary law in process of formation, but rather with .rdeas t.h.e development pf which should
be encouraged as useful for the solution of difficult situations arising out of conflicts between the
various national laws. In this connection the work of codification will be creative, while at the
same time remaining practical and appropriate to the existing conditions of international life.

For this reason a J;stinction should be drawn between the two classes of question.

In the first class of question, the work of codification will consist in recording the common
view which is gradually being formed as to certain secondary problems of conflict of nationality
law, . .

In the second class of question, the work will consist in solving certain kinds of conflict for which
& uniform solution is already being sought in practice.

It is obvious that, when a problem has a political as well as a legal aspect and the former
must prevail over the latter, no action can be taken. It is therefore impossible to effect a uniform
regulation of all problems arising out of conflicts of nationality; the work can on}y be ac_lneved
by & process of selection and elimination. No solution can be hoped for where there is the slightest
suspicion that the problem is of a political nature.

I

International law has in practice established for the solution of two categories of conflict
of nationality law rules which are almost universally recognised and adopted. These rules may
be considered suitable for embodiment in & plurilateral convention.

A. — In cases in which a conflict of nationality arises out of divergencies in laws based
respectively on the principles of jus soli and of jus sanguinss, the law which must be applied, to the
exclusion of the other, must depend upon the domicile or mere place of residence of the person
whose nationality is in dispute between the two States. That is to say, if a territorial authority
claims that its fus soli must prevail over the jus samguinis of the other State, the latter cannot
claim recognition of its jurisdiction within the territorial limits of the State which applies the
criterion of birth. Such jurisdiction is excluded in matters of personal status and in matters of
real property: for example, the case of the estates of deceased persons who, according to the laws
of their country of origin (ex fure sanguinis), are subject to the laws of that country, and, according
to the laws of the country of their birth (ex jure soli), are subject to the laws of the latter. Any
other view would be tantamount to an indefensible infringement of the principle of the indepen-
denge of States. Therefore it is generally recognised that, in cases of double nationality, the diplo-
matic protection of the State of which a person is a national in virtue of jus sols may not be exer-
cised on behalf of that person on the territory of another State which claims him as its national
in virtue of jus sangwinis; and, vice versa, the diplomatic protection of the country of origin (ex
Jure sanguints) may not be exercised on the territory of the country of birth of any person whose
nationality is there governed by the principle of fus soli. Such a recognition of independent diver-
ﬁ&::luttxﬁns for conflicts of ::uiws c(cl:mtgs into operation in every case in which there is some bond

elween the person concerned an e territ in questi it i
situation of a person’s estate). ¥ esion (such as domitile or Tesidence,
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_This principle, established by.the practice of the chancellaries and of diplomacy, is recognised
implication 1n Article 7 of the Treaty concluded between Spain and the Argentine Republic

*on September 21st, 1863 (see Catvo, Volume 1I. page 36: Zzpatros, Volume 11, 49-St
and page 193). Itis further implicit in the conventions which provide for the regulation of contlicts
arising out of double nationality. for when they recognise restrictions on the sovereignty of the
States concerned in regard to nationality questions and. for example, make the principle of yus
sols applicable only in the third generation, such conventions ipso facio assert the principle that
the territorial law is alone applicable in all cases where an exemption is not specially provided
for. This principle of respect for territorial authority is explicitly laid down in the Swiss Law
of June 25th, 1903, on the naturalisation of foreigners and the renunciation of Swiss nationality.
Article 6 of this iaw reads as follows:

“A person who, in addition to Swiss nationality, possesses that of a foreign State, is
not entitled to claim as against that State, 30 long as he is resident therein, the rights and
, protection pertaining to the status of Swiss citizen,” -

It would tindoubtedly be useful definitely to lay down this principle, which in practice has

‘often been a;:rlied by England and America (see \WEiss — Treatise, Volume I, [:u:ﬂ 295 and
y

296). The dr

t of an international convention on diplomatic protection submitted by the Ameri-

can Institute of International Law to the Director of the Pan-American Union on March 3rd,
1935, embodies this principle of non-intervention in the fullowing provision (Article 7):

oy

“A diplomatic claim is not admissible when the individual in whose behall it s
presented is at the same time considered a national by the law of the country to which
the claim is made, in virtue of circumstances other than those of mere residence in the
territot%isee Codification of American International Law, Washington, 1925, Pan-American
Union, Draft No. 16, page 36)."

This provision applies to all the tz'pical conflicts between Jus soli and fus sanguinis, with the

exception of cases where nationality i1s imposed by the mere fact of residence, which, however,
cannot be regarded as conferring a title to nationality; domicile in connection with the principal
establishment of a person might justify the presumption that such a person intended to  become
a national of the country which he had selected as his place of habitual residence; but such a
presumption does not exist in cases of mere temporary residence.

B. — Although the provision referred to is based on the principle that each State has the

incontestable right fully to apply its nationality law on its own territory, mention must be mads
of exceptions based on other principles, and particularly on that of ex-lerriloriality,

It would be necessary to provide that the territorial law of nationality shall not apply to

children born in a territory where their fathers enjoy prlvuc-;;es and immunities arising out of

ex-territoriality, or where they exercise public duties on behal

of a foreign Government {consuls

belonging to the regular consular service, officials on a foreign mission, delegates, members of
international commuissions, etc.). .

This principle is embodied in the draft of the Institute of International Law (Article 3, para-

gr?h 3, Year-Book, XV). It should be definitely recognised that the children of diplomatic agents
an

consuls regularly accredited to a foreign Power shall always be regarded as born in the country

of their father.

Ia this case the principle of jus soli is set aside both as regards the law of the territory in

which the agent exercises his official duties and as regards the law of the country of which he is
a national. The personal law of the agent himself is therefore always spplicable both in relation
to the foreign country and to the agent’s own country, even if the latter recognises exclusively
the principle of jus sols without ::r reservations in favour of fus sanguinis,

perso
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This “universality” of status is recognised by English law (see Diczy-KeirTH —
/vEn land with Reference to the Conflict of Laws, 1932, page 171: case of a

child born of a foreign diplomatic agent on British soil ; page 181: case of a child born of & British
diplomatic agent on foreign soil. See also the provision of the British Nationality and Status of
Aliens Act, 1914-1922, Sect. I, 1.6.1v: “his father was at the time of that person’s birth in the
service of the Crown”).

An explicit reservation abrogating the jus soli in the case of the descendants of diplomatic

agents is made in the laws of the Argentine, Brazil, Bolivia, Chile and Guatemala. The new
Belgian Law on Nationality of May 15th, 31922, assimilates to residence in Belgium residence in
a foreign country so long as the father of a minor entitled to option exercises an officlal function
there on behalf of the Belgian Government (Articlé 8, paragraph 4). Further, the Franco-Belgian
Convention of 1891 lays down that the children of diplomatic agents or consuls belonging to the

regular

consular service shall keep the nationality of their parents unless they lay claim to the

benefit of the law of the country in which they were born.

In practice, the French Chancellory recognises without any restriction the rrinci le set forth
or

above, and extends it to the children of all foreigners obliged to reside in France ial reasons
even if the father does not enjoy diplomatic privileges and immunities (see VALERY — Manuel
de Droit international privé, 1914, pages 77 and 78). Although no formal text exists (for various
draft proposals, see PILLET-NIBOYRT — Manuel de Droit international privé, 19248‘pagcs 79 and
80), it is nevertheless admitted that jus soli must not be applied to the children of persons who
enjoy exemption from the territorial law. Such exemption would seem applicable to the children
of sovereigns and regular diplomatic agents (holding permanent appointments), extraordinary
agents (accredited for special missions — for instance, as representatives of their Governments at
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issions of investigation or mixed comm , :

fr‘fc'm.;'é the judges of permanent international courts or of a court set up ;fo settl::sa:z om
dispute, The same principle should & fortiors be applied to the chdt_.’nrett; age
belonging to international organisations or appplr!tcd by such organisa om._t would be fair to

Even if the father does not enjoy diplomatic immunities and privileges, I bet?s sl
apply the principle of ex-territoriality to the children of consuls who are mefm" s o ofﬁg(:lials
consular service, of consular officials and, generally speaking, to the children o _3 o 'lgncountry
who do not poscess diplomatic status, if they have taken up their temporary resi gnge 13] a country
enforcing jus soli in order to carry out an official mission recognised and permitted by eb aged ol
ment of that country. This rule regarding the children of foreign public officials ls'_not l
recognised rules of international law ; the subject would therefore require to be dealt with g:fpress y.

The above principle could not in any case be applied if the parent entitled to privileges was
a national of the country in which he exercised his pﬂicml functions. ]

If, however, he belongs to the State which has invested him with diplomatic, consular or,
in general, official duties, or if he belongs to a third State, bis personal status must prevail over
any diffcrent provisions of the territorial law.

I1.

The problems of the second category are those for which national law and international
practice furnish solutions capable of reducing or even eliminating conflicts, In this field the
customary law has not yet reached the stage of final development and only main outlines are
distinguishable: in some cases, however, it may be glanrped that there is a recognition of general
principles, although the uniformity of the rules applied is not a fact of which the law is explicitly
conscious. International codification may here serve to develop ideas which are still only embryonic.

The changes lately introduced in laws as to the nationality of married women, increasing,
is they do, the possibility of conflicts, necessitate measures to reduce to the minimum cases of
doubl¢ nationality or of Jack of any nationality. Since the new principles naturally tend to become
more general, the practical requirements of life necessitate finding some way of preventing conflict.

The enumecration of problems given below follows the usual order and deals with questions
relating to:

A, = Acquisition;
B. — Change, loss and resumption of nationality.

A. — 1. Inregard to acquisition of nationality, it is to be observed in the first place that there
are situations in which national law, even though it fully recognises the principle of jus sanguinss,
sets it aside exceptionally in order to apply jus soli, so as to avoid the unfortunate consequences
arising out of the luck of nationality of foundlings or of children of unknown parents. If the prin-
ciple of jus sanguinis were strictly applied, (1) foundlings, (2) the children of legally unknown

arcnts {that is to say, whose filiation is not established), (3) children born of parents who are
Hnown but whose nationality is unknown or cannot be determined, would possess no nationality
whatsoever., The law of some countries solves the problem by applying the principle of jus soli to
Joundlings only (paragraph 4, sub-paragraph 2, of the German Law on Nationality of July 22nd,
1913; paragraph I, sub-paragraph 2, of the Norwegian Law of August 8th, 1924, and of the Swedish
Law of May 23rd, 1924, concerning nationality).” It would seem more rational to apply this rule
10 all cases of children born of parents who are unknown or whose nationality is unknown. The
Treaties concluded, after the World War, between the Principal Allied and Associated Powers and
Greece, Polund, Czechoslovakia and the Kingdom of the Serbs, Croats and Slovenes recognise
the fact of having been born on the territory of the States mentioned as entitling any person so
born to the nationality of those countries if they cannot claim another nationality by birth.
A recommendation formerly adopted by the Institute of International Law (Year-Book, Volume V,
page 57, paragraph I) has thus been adopted in modern practice.
. _The adoption of the rule referred to does not, of course, imply that proof to the contrary
Justifying the application of jus sanguinis, would not be admitted. The application of jus sols
must be regarded as a presumption jurds tantum. But, until proof to the contrary has been brought,
the nationality of children of this category is definitely established (see Convention concluded
on June 7th, 1920, between Austria and Czechoslovakia concerning nationality and the protection
of minorities, Articke 5). The admission of proof to the contrary might, of course, give rise to
contlicts if the law of the country where the child was born or found does not admit of the appli-
cation of the principle of jus sanguinis. The rule regarding proof to the contrary could therefore
unlf' be applied in countries whose laws recognise the principle of jus sanguinis, either purely
and simply or in conjunction with the principle of jus soli. Countries which adhere to the prin-
ciple of jus sols without any medification or exception would not be inclined to admit proof
eliminating the presumption.

_1am of cpinion that the principle referred to above, applicable to exceptional cases but elimi-

nating the difliculties arising out of lack of nationality, might be recognised as offering a fair
~solution. In practice such cases would be so rare that such a solution would not be likelv to
encounter political obstacles. The general principle might be formulated as follows: )

**A child born of parents who are unknown or whose nationality cannot be ascertained
acquires the nationality of the State in which it was born or found when it cannot claim

another nationality in right of birth, proof of such other nationality being admissible under
the law in force at the place where it was found or born. ™ .
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I think that the above rule might be regarded as universal and as suitable therefore for
codification, for on this point the views of the vuriomcl:gishtiom are unanimous. Thus customary
law.which is in process of formation might be replaced by a fixed and definite rule. However,
it is a moot point whether the furmula contained 1n the Treatics concluded between the Princl
Allied and Associated Powers and Greece, Poland, Czechoslovakia and the Kingdom of the Serbs,
Croats and Slovenes would not be drrdenble mpenws bura in ... terntory who are not
born nationals of another State shall 1pso fucle 1¢. . nationals™). (Sce also Article 2, para-
graph 2, and Article 5 of the Polish Law on Nationality of Agpril gth, 1920.) The formula covers
all cases where the nationality of the parents is known but where, according to the law of the
parents’ country, the child, if it is born on foreign territory, does not 1pso Jucto acquire their
pationality (¢f. Article 1, No. 3, paragraph 1, of the Italian Law on Nationality of June 13th, 1912).

. In all the other cases of acquisition of nationality modo originario, it is doubtful whether
uniform rules for the solution of conflicts could be established without encountering political
obstacles making the introduction of international instead of national rules impossible. It is
true that the legal practice of some countrics and some international conventions have devised
preventive measures to avoid difficulties arising out of double nationality. One might, for example,
put forward the principle of allowing an option for the nationality w{ich would arise from’ the
application of jus soli, excluding its operation where it was contrary to the law of the nation of
origin (see the system adopted in the Italian Nationality Law of June 13th, 1912, Article 9 —
Renunciation of the nationality of origin). Or one might recognise a rule permitting repudiation
of a nationality acquired by birth in a territory whose law gave persons born there the nationality
of the place of birth. In the former event, a law other than that in force in the territory applying
the yus soli, would be recognised and treated as binding; the law of the territory would thus give
way before the principle of fus sangwinis, but the effect of the latter would be mercly suspensive,
In the second event, however, it is the territorial law which would be applicd subject to recogni-
tion of a resolutory operation of jus sanguinis by way of repudiation or the nationality acquired
by the fact of birth (c/. the Treaty of Amity and Commerce between Delgium and Bolivia
of April 18th, 1912, Article §, paragraph 3). Neither the principle of option nor that of repudiation
can Ere recognised as on generally accepted rules of international law (see, however, the
international treaties quoted by ZzsalLLos, §5-58, and the Treaty between Spain and Portugal
of April 21st, 1806). Further, though these principles are secognised by the law of certain countries,
it is doubtful whether countries which base their law in these matters wholly on the Yﬂm‘iple
of jus sangwinss would agree to exceptions, seeing the incertitude in which their nationals would
be placed in regard to their allegiance pendenie conditions,

On the other hand, countries which have the system of jus soli without any exceptions would
not be inclined to recognise any limitation of their lovcreign:‘y, even such linmitation as would be
involved in the repudiation of a nationality alrcady acquired. Although there exist agreements
between States which have based their legislation on totally different or even contrary principles
(Conventions between American Republics recognising exclusively the principle of yus sols and
some European States which have adopted the opposite system of jus sanguinis; ZEBALLOS,
Volume 11, pages 55 ef s¢¢.), the system is far from being universal or generally accepted, Further,
it is doubtful whether a satisfactory solution could be reached by adopting the principle that
nationality acquired jurss sanguinis is retained only by the second generation and is lost by the
third, a right of option, however, being preserved (c/. the British Nationality and Status of Alicns
Act, 1914 to 1923, Section L. 1, v. Vb he principle mentioned, which is advocated by the Institute
of International Law (Ysar-Book, Volume XV, page 271, Article ‘3 of Resolution) and embodicd
in a few conventions (Treaty between Germany and Guatemala of September z0th, 1857, Article
10, paragraph 4; Convention on Nationality concluded between Italy and Nicarugua on
September 30th, 1917), is far from being generally recognised.

It would certainly be an advantage if the above rules could be generally recognised ; it would
help to eliminate the difficulties and complications arising out of double nationality, which repre-
sents an absolutel! abnormal phase in international life and which, according to M. Orlando’s
apt observation, “creates contradictions the adjustment of which might baflle the most subtle
legal brain”. But although the difficulties and drawbacks involved in multiple nationality are
obvious, it would be premature to say that in present circumstances it would be pomible to con-
clude an international convention with a view to avoiding the unfortunate conscquences of such
conflicts. The adoption of the principle of option combined with the pomibility of repudiation
(Recommendations of M. FAucHILLE, Treatise, Volume I, 1, page 845, Nos. 3 and 4) and the
recognition of jus sanguinis limited to a certain number of generations (Recommendation of the
Institute of International Law) would certainly encounter political olstacles. 1 do not mean
to say that a rule based on these principles would‘ be absolutely impossible, but experience of inter-
national practice shows that the object in view would be more easily achieved by means of bilateral
conventions which often pronounce for the application of the right of option as an efficient measure
to avoid the disadvantages of multiple nationality. It must, however, not be forgotten — as was
observed by M. Fusinato and Mr. Westlake during the discussions of the Institute of International
Law (Year-Book, Yolume XV, page 237) — that any proposal E:t forward with the object of
avoiding conflicts of law must end in the drawing-up of a uniform law on nationality. The tenden-
cies governing international practice at the present time, however, would make such a solution
impossible. Only a few isolated questions can be taken up with any hope of a solution commanding
general approbation. . e

3. Granting the existence of double nationality which cannct be eliminated by establishing
a precise and conclusive general rule, and the dangerous uncertainty involved in certain Jegal
situations, might not a solution be found at least for the following cases ? In the event of a dispute
as to the nationality of a person of double nationality arising in a State of which he was not a
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T : alid
' hich of the two nationalities should prevail over the other and be recognised as v
;::)’tclf:'p‘:rlpou of the issues in question ? We have observed that, in virtue of the pl_'mn;llli)le of
the sovercignty and independence of States, the Jegal position o{ a pergon whgse ut:at;o : t{ayh!s
in dispute between two States is scttled, as against the other claimant tate,b YBI e achl9th is
being domiciled or residing in one of the two States. The theory put forward by Bluntsc ; at
prefcrence must be given to the State in which the person con_cemed has his domicile (see Inter-
national Law Codified, Article 374) — which was recognised in the Venezuelan arbitral awards
of 1903 to 1908, as well as in the Canavaro case settled by the Permanent Court of Arbitration
at The Hague'in 1912 — is not satisfactory, especially where it is a question of conflicts between
States which are directly interested in the determination of the nationality of a person whose
allegiance is claimed by the two States on equally valid grounds (see also Swiss Consular Regula-
tions of Scptember 16th, 1919, Article 49). On the other hand, in cases in which a third State
must decide upon the validity of one of two nationalities, the principle of alternative nationality
might be adopted, making the decision dependent upon one only of the two factors determining
nationality, namely, that of domicile in one of the two countries, or = in the case of a person who
is domiciled in neither of the two countries of which he is a national — the last domicile. We
must stress the fact that such a solution, admitting the principle of alternative nationality, could
only be applied in relation to third States and cannot be maintained in relation to the two States
which claim the allegiance of the person in question; for these States the problem of double nation-
ality hardly exists and the national of a State, even if domxglled on its territory, ma not base
any claims on that nationalitg as against another State which claims his allegiance in virtue of
its laws. In each of any two States of which a person is a national, his allegiance will always be
determined by the laws locally in force. This principle applies in general to all matters relating
to his personal status, As Fiore has justly remarked, it would seem evident that conflicts of laws
arising betwoen two States out of the double nationality of one of their subjects must be settled
in accordance with the laws of the country in which the person who gives rise to the conflict resides,
or of the country in which the disputed property is situated”. But outside these two States the
principle of domicile would play the principal part. i . )
I consider that the principle adopted in the Japanese Civil Code (Article 8) might, with certain
modifications, be recogniscd as a rule offering a solution for cases of double nationality. Article 8,
paragraph 2, of the japanese Civil Code reads as follows:

“Any person who at the same time possesses a foreign nationality shall be subject to
the laws of the Empire, and any person possessing a double foreign nationality shall be subject
to the laws of the country of which he has most recently acquired the nationality,”

The second part of this provision should be amended, for if the most recent acquisition of nation-
ality Is taken as the criterion, no solution is grovided for conflicts arising out of the acquisition
of nationality by origin, It would therefore be preferable to recognise as valid the nationality
indicated by possession of domicile in one of the countries of which the person is a national, and
i!th:; is gcJ]micilcd in ncither of the two countrics, the nationality corresponding to his last place
of domicile. : '

B. ~— 1. Before broaching the problems connected with change, loss and resumption of nation-
ality, it should be pointed out that the political obstacles which stand in the way of the solution
of these problems would be very difficult to overcome. If we consider in the first place questions
relating to naturalisation, it is obvious that each State must be free to enact whatever rules it
may think fit concerning the conditions and consequences of the acquisition of its nationality
by naturalisation. These rules will not always take into account the provisions of the law to
which the person applying for the new nationality is subject and to which he remains subject
even after naturalisation. Naturalisation is an act of sovereignty, and any limitation of the powers
of a State in such a matter is not to be thought of. There are cases in which a person acquires a
new nationalit¥ by means of naturalisation without being réleased from his original nationality
by the State of which he was a national, and it also may happen that a person may renounce his
nationality in order to acquire another (this is a condition which is often prescribed by the laws
of a country of which it is desired to acquire the nationality), but that subsequently the application
for naturalisation is definitely refused,

The first case constitutes a typical example of double nationality; the second case is an
example of loss of all nationalitg;

o avoid such difficulties, the recommendations of the Institute of International Law might
be adopted (Volume XV — Resolutions adopted at the meeting of September 29th, 1896, Articles 5
and 6); but it is very doubtful whether such solutions would be generally acceptable, seeing that
the political interests of a State may require complete liberty of action in matters of naturalisation
and may forbid the restriction of its authority implied by making its decisions, in certain
circumstances, contingent upon those of another State. The latter State might refuse to release a
given person from its allegiance, even if it did not recognise the principle of perpetual and inalien-
able allegiance. Mareover, the laws of certain countries do not consider that the voluntary
acquisition of foreign nationality i pso facio involves the loss of the original nationality.
One might ask whether the principle that States should in future grant naturalisation, or
even !psmnﬁmon of their nationality, to nationals of another State only if the latter have been
explicitly released from all allegiance to that State could not be embodied in a general convention,

This could more easily be achieved by means of bilateral conventions which can take into
account the special relations existing between two countries (for instance, the Austro-Serbian
Convention of June 16th, 1333, stipulating that the subjects of one of the contracting parties may
not acquire the status of citizen in the territory of the other party without previously obtaining
pernussion {rom the authorities of their own country to renounce their original nationality; seg
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also the agreement between France and Monaco of October th, 1919, and the conventions cons
cluded between Czechoslovakia and Austria, June 7th, 1920, Article 16, and Germany, October
31sty 1922, Article 13). .
Nevertheless, there is reason to think that an international t might be reached on
the point if the recommendations regarding naturaliation were drawn up so as to make their
application optional, for instance:
(z) Natuoralisation may be granted only on condition that the applicant proves that his
;ounmloriginhﬁsnlemdhimm&eualkgim':‘: Jand inalicnald
{z) Buti country of origin adheres to the principle of perpetual an ivnahle allegiance
such proof may be dispensed with; and 2 . ¥ )
(3) Naturalisation may be granted if the applicant can prove that the refusal of the required
authorisation was not based on just and reasonable grounds; the fuct that the applicant
has not fulfilled the requirements of his country in the matter of compulsory military
. service must always be regarded as a valid ground for refusal;
_{4) Acquisition of nationality by naturalisation shall not entitle the State which has granted
paturalisation to extend diplomatic protection to the naturalised person as against the
State of which be was formerly a national il naturalisation was obtained by reason of the
fact that the grounds on which authority to apply fur naturalisation was refused were not
just of reasonable, or if the country of origin adheres to the principle of perpetuul and
inalienable allegiance,

It would, on the other band, be desirable to lay down the rule that rvlease from allegiance
owing to naturalisation in & foreign country involves the loss of the original nationality only on
the express condition that naturalisation is actually obtained. The application for denationulisation
shou.lci take efiect at the moment at which the new nationality is ellectively acquired, The recoms
mendation of the Institute of International Law (Article 6) would not cover all cases which’
might arise, for it only provides for the case of a person who has fultilled all the requiroments for
obtaining naturalisation in another country. If these conditions have been fulfilled, loss of the
original nationality may result. But cases might occur in which the conditions for the acquisition
of a new nationality have been fulfilled and the request for naturalisation is nevertheloss sub-
sequently refused on account of circumstances arising after the applicant has been released from
his original allegiance. If, according to the legislation of the original country, it is the actuul
naturalisation which produces the loss of the original nationality, the danger of loss of ull nationulity
does not really exist. But if the laws of a country |;::-o\.ri(io for the loss of the original nationality
in case of naturalisation in a foreign country which insists upon the condition of formul
release from the original nationality, such release, once it has been granted, may be the cause of
loss of all nationality if the application for naturalisation is subsequently refused in apite of the
fact that the required conditions have been fulfilled or the necessary permission from the original
State obtained. For this reason it would be desirable that the principle should be luid down that
release from allegiance should only take effect when the E:roc“’ of naturalisation has been definitely
concluded, Certificates authorising application for another nationality need not necessarily involve
loss of the original nationality. 1 m{v quote a very reasonable measure embodied in Polish legis-
lation, which provides for the loss of Polish nationality in the event of naturalisation in a foreign
country, but lays down restrictions in regard to persons liable to compulsory military service,
In the case of such persons a certificate of release is required, but this release only becomes effective
if a new nationality has actually been acquired, md(Lecomu null and void two years after it has
been granted; after the expiration of this time-limit, which, if necessary, may be prolonged, the
release becomes inoperative, and Polish nationality is retained (see Decree of March 21st, 1925,
promulgating administrative regulations for the execution of the Law of May 23rd, 1924, on com-
pulsory military service, Legal Gasetls, 1928, No. 37, pos. 253, paragraphs ﬁ? and 535). This
principle sh be applied in all cases where the laws of & State require that, before naturalisation
in a foreign country, formal authorisation must be obtained, even if the applicants are not liuble
to compulsory military service. The above rule { “naturalisation shall de upon the production
of proof that the country of the applicant has released him from its allegiance”) is therclore to
be taken as implying that the release from nationality only comes into operation at the moment
when naturalisation has been granted and has actually taken eflect,

2. In modern law there is one particular case of change of nationality which might be called a
mecessary change, although it could not properly be called involuntary, namely, change of nation-
ality by marriags.

No conflict could arise here if marriage always and everywhere involved loss of the former
nationality and the acquisition of a new nationality. But, sccing that the law on these matters is
based on different systems in different countries and that there is at the present time a very
marked tendency to grant married women the right to choose their own nationality, frrespective
of the fact of marriage, it is obvious that conflicts must arise which were formerly unknown,
The current of modern opinion has bad an influence on nationality laws, and the principle that
a married woman should have the right to keep or to acquire as thinks fit (cven for children
who are in her charge) the nationality she prefers, irrespective of the nationality of her husband,
is fully recognised as a unilateral or bilateral rule. That is to say, it is unilaterally laid down that
awomanwhoisanaﬁonalofthecountrydoesnot,whcnmaz?ringaﬁncigw.lmgheroﬁginal
nationality unless she so desires, but the case of the marriage of a foreign woman with a national
of the country is not settled in the same sense; or else the general bilateral rule is laid down that
marriage does not involve the denationalisation of the woman, without making any distinction
between the case of a woman who is a national marrying a foreigner and that of a foreign woman

marrying a national of the country,
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ations which do not contain any provisions regarding change of natjonality
l‘A‘tilﬁc:lrx make a change of nationality contingent upon certain s;_)ec:a.l con-
must distinguish b;tween the t:;) n:;n syssoiemsts

é scribed above. As an interesting example, we may quote the provision acopted 1 Sovie
llc}é;}':tg::c l;fl\rhich—in cases of marriage between persons belonging to dlﬁere(rixtlanatlé)nahtieﬂi.

of the partics being Russiun—makes no distinction between the sexes and lays down the
ogzcral prinlc):,iple that marriage does not affect nationality but allows a change of nationality to
Ee effccted upon a special request submitted by the bride or bridegroom (Article 103 of the Code
regarding Civil Status, the Laws of Marriage, Family and Quar_dmnslup). The Soviet Law of
Nationality of 1924 (Article 5) provides in such a case for simplified naturalisation. )

The most recent laws show a marked tendency to abandon the old principle that marriage
ipso facto involves loss of nationality for the woman (Law of the United States of Septen}bel:
23rd, 1922} DBelgian Law of May 1sth, 1922, Article 18, requiring a formal declaration;
Koumanian Law of February 23rd, 1924, Article 38, providing for the possibility of retaining the
original nationality by a provision inserted in the marriage contract or, failing such, in virtue of a
special declaration made in proper form before or at the time of marriage). In these circumstances
it is not surprising that there is a considerable increase in conflicts of this nature. These would,
however, be solved if the uniform principle were established that a woman retains her nationality
upon marriage (or in the case of the naturalisation of the husband) unless she explicitly declares
.that she desires to acquire the nationality of her husband. A provisional draft international conven-
tion on the nationality of marricd women, taking into account modern tendencies in such matters,
has been drawn up by the International Woman’s Suffrage Alliance (see also the discussions
of the Intemationafl.aw Association and the able reggrt by Mr. Ernest J. ScHusTER on “The Effect
of Marriage on Nationality”: Report of the 32nd Conference, 1924, pages 9-25).

We cannot here analyse in detail all the provisions of this draft, which endeavours to solve
the many diflicultics arising out of differences of nationality between husband and wife caused
elther by marriage or by naturalisation. But, although the establishment of a world law on this
subject, or the mfuplion as a basis for internal laws of the general principles embodied in the draft,
is very desirable, it cannot be affirmed that the moment for such measures has come. The obstacles
in the way of such a solution would scem to be very great, for it is not likely that the States of
the Continent of Europe would be inclined to accept, without any limitation, the principle that
the marriage of a-forcign woman with a national does not involve the loss of her original nationality.
Lven countrics which recognise the right of a woman who is a national and who marries a foreigner
to refuse to acquire the foreign nationality of her husband (unilateral system) might seriously
object to the reciprocal application of this principle.

" 1 am of opinion, therefore, that the introduction of the general principles laid down in the
above-mentioned draft convention concerning the nationality of married women would now be
premature, and can only be contemplated as a later stage in the work of codification. In the work
of progressive codification the greatest caution is required, in order not to compromise the possi-
bilitics of a general international regulation to which internal laws would be subordinated. For
this reason an attempt must be made to prevent or to remove the most acute and harmful
conflicts while taking into account the political obstacles which might make even the most modest
work of codification E'npossible. In view of the impossibility—which I suppose to be only tem-
pora { settling all conflicts regarding the nationality of married women, I am of opinion
that, in present circumstances, only three problems can form the subject of international regulation

Apart from legis

through marriage, or which : 2
ditiongs (fur instance: domicile, reciprocity), we

A.

The laws of many countries provide that the marriage with a foreigner of a woman who is
a national always involves the loss of the original nationality of the woman, even if the laws
of the country to which the husband is subject do not consider that marriage gives the wife spso
facto the right to acquire the nationality of her husband. To meet such cases the following rule
is necessary: “a woman who marries a foreigner of any given nationality loses her original nation-
ality only if she acquires by marriage the nationality of her husband in virtue of the laws of his®
country”,  The adoption of this principle, which is recognised even by the legislation of countries
which do not have the rule of denationalisation of a woman through marnage with a foreigner
guch as Belgium, Bulgaria, China, Costa Rica, France, Italy, Japan, Mexico, Poland, Portugal,
oumania, San Salvador, Switzerland, the Free City of Danzig), would be an effective means of
eliminating the risk of loss of all nationality owing to the ditferences in the various legislative
systems. Such a solution might form a compromise between these systems and smooth the way
for a future agreement and a more complete regulation of these questions, while it would meet
the views of those who claim that married women should possess independence in matters of
nationality. I would therefore propose the following rule:

. "A married woman shall lose her nationality only if at the time of her marriage, or
during the marriage, she is considered by the law of the country of which her husband isa
national as having acquired the latter’s nationality,”

This rule would meet the case of naturalisation of the husband after marriage, when such
naturalisation did not involve a change of nationality for the wife, and, in accordance with the
law to which the wife was subject before marriage, she is considered to have lost her original
nationality although she has not acquired that of her husband. In such cases, the naturalisation
of the husband, if it does not affect the wife, will leave the original nationality of the wife unaffected
and the hardships inherent in lack of all nationality will be prevented. The rule should be applied
in all cases where naturalisation according to the law applicable does not affect the nationality
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of the wife and where the laws to which the husband and wife were subject before the naturali-
sation lay down that the naturalisation of the husband spso facko involves the naturalisation af
thg wife (see the Chinese Law on Nationality of December 30TH, 1914, Articles 10 and 15). Since
the proposed rule would eliminate disputes arising out of lack of nationality, the question might
be considered whether it should not be formulated as a general principle covering also cases of
the acgwisition of nationality through marriage. In cases of confliict between kegislations of the
bilateral and those of the unilateral type, or with laws of the traditional type (consuidering marringe
as P30 facto involving a change in the nationality of the woman), there does not ap to be
any means of preventing conflicts arising out of double nationality. The laws of the United States
(Cable Act of 1922) do not admit that the marriage of an American woman with a foreigner can
involve the loss of her original nationality unless she formally renounces it (“unless she makes
a formal renunciation of her citizenship”). An American woman who acquires the nationality
of her husband in virtue of the laws of his country does not thereby lose her original nationality,
She therefore acquires a double nationality. In order to prevent such conflicts, the proposal has
been made to introduce a positive clause modelled upon the provisions of kgislations which make
loss of nationality dependent on the existence of corresponding provisions in the law to which
the foreign husband is subject. Although the negative clause has already been introduced into
several legislations, the positive form does not yet exist. Such a clause is discussed in the mono-
graph written by Dr. Gustav SchwARrTz on the problems of nationality during and after the World
War (Das Recht der Siaatsangerdrigheit in Dewischland und im Ausiand sad 2914, Borlin, 1928,
p. 190). He describes it as a “reinsurance” clause (page soa, " Rllckvenichemnglkhuuz"%.
A woman is only to acquire the nationality of her husband if the law to which she was subject
before marriage recognises the loss of her onginal nationality through the fuct of marriags. Once it
has been decided that the principle of individual nationality shall prevail over the principle that
the family constitutes a unit, and this principle has been clearly lormulated in negative clauss,
it is obvious that a cotresponding extension of the existing clause becomes a necessity, There-
fore, by a process of generalisation, the following rule might be formulated:

“In the case of & woman marrying a foreigner, acquisition by ber of her husband’s
nationality and loss of her original nationality shall be condition reagoctlvel upon her
being treated by the law of the State to which she belongs as having lost her original nation.
ality and upon her being treated by the law of the State of her husband as having acquired
his nationality, whether at the moment of marriage or during the marriage.”

(As regards the effect of this rule on possible conflicts of laws, see the observations made bolow
regarding the legitimation of illegitimate children.)

Incidently, it should be observed that any rule which provides for a difference of nationalit
between husband and wife must necessarily aflect questions of private international law, since K
abrogates the unity of the matrimonial status. This problem requires careful examination, seecing
that the complications which differences in the respective status of the husband and the wife may
create require a clear and definite solution. It is not for us to decide here which of the systems

roposed for the solution of the conflicts of private law is the most appropriate, (C/. the system
adopted in Argentine and Brazilian legislation making a distinction between the political and civil
effects of nationality; see ZEBALLOS, Volume 1V, pages 759, 733, 1051 and 1036; the system of
ZITELMAAN, Internationales Privatrechi, Volume 11, page 807, prwi:l‘i;n‘f that the eflects of marriage
depend for husband and wife upon their individual personal status and, in particular, that the hus-
band cannnt exercise any rights in respect of his wife other than those he would possess under
the law of his wife's country, pages 749 and 730; the system adopted in the French dralt on the
reform of Article 3 of the Civil Code concerning the effccts of marriage on the personul relutions
between a husband and wife who are of different nationality (Revws Lapradeils, 3924, Volume
XIX, page 312). The draft submitted by the International Woman's Suffrage Alliance makes the
applicable status dependent upon the decision of the husband and wile, and does not therefore
provide any positive solution for cases where husband and wife have not explicitly settled the
question. 1 venture to draw attention to this extremely thorny problem, which is of capital
importance.

B.

A uniform solution is also required for cases of resumption of natinnality by women whose
marriage has been dissolved, since it is possible that a resumption of nationality provided for by
the law of the woman's original country might not be recognised as involving the lons of her acquired
nationality under the law to which she is subject by reason of her marriage. Problems connected
with the resumption of nationality by minors or persons who, having obtained naturalisation in a
foreign country, subsequently renounce it and resume their original nationality upon again taking
up their residence in their country of origin are, on account of political obstacles, not suitable for -
international regulation; but the situation is different where widows and divorced women are
concerned. In this connection, the introduction of a rule that resumption of thminal nationality
on the dissohution of marriage always ipso facto involves the loss of the nationality acquired by
marriage would be useful and practicable, and would not encounter political ition, It is true
that the ion of “dissolution of marriage” depends on the provisions of the law on this subject
to which the husband and wife are subject. A unilateral regulation of this problem (loss of the
nationality acquired by marriage with a national in case of resumption of the original nationality) is
embodied in the Roumanian Law regarding nationality of February 23rd, 1924 (Article 40), and is
also included in the French bill on nationality passed by the Senate in 1923.
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C.

0 ore, the question should be considered whether the prc_:posal contained in the d_raft
of thr ;1; :Q}zl:r:::ional Wo?nan's Suffrage Alliance (Clause II, f — Protection of women without nati6n-
ality) could not be adopted in cases in which a woman loses all nationality through man:nl?ge
in consequence of the latter involving the loss of her original nationality without $pso facto entitling
her to the nationality of her husband, It would be highly desirable that the position of married
women to whom the diplomatic and consular protection of the country of which their husbands are
nationals is denied should be improved. ' .

The following rule might therefore be suggested:

“A woman who does not, through marriage, ipso facto acquire the nationality of her
husband and who, under the law of her country of origin, is copsndered to have lost her original
nationality through marriage, shall nevertheless have the right to a passport am:'l. to the
diplomatic and consular protection of the State of which her husband is a national.

This rule has already been adopted in consular practice by the Argentine Republic (ZEBALLOS,
Volume 1V, pages 1055 and 1056). ’

3. A rule common to many legislations is that the legitimation of a child by a foreigner may,
undor certain conditions, involve the loss of the minor’s nationality, The conflicts to which we
have drawn attention when discussing changes of nationality through marriage arise, therefore,
in connection with the legitimation of children by foreigners, Insuch cases a child may be regarded
by the law of his country of origin as having lost his nationality, while the law to which the person
legitimating or recognising the child is subject may provide that the change in civil status does not
affect the nationality of the illegitimate child; consequently, such a child may possess no nation-
ality at all, — ‘

yln order to remedy this state of affairs, there might be adopted in international law a principle
which is already recognised in Belgian law (Law of May 15th, 1922, Article 3), by the Free City of
Danzig (Law of May 3oth, 1922, paragraph 13) and by lcgal practice in Switzerland (see SAUSER-
HALL, La Nationalitd en droif sussse 1921, pages 39 and 40), namely, that the legitimated child only
loses its nationality in virtue of the change in its civil status if the national law of the father confers
upon the child the father’s own nationality (it is obvious that if the father possesses no nationality
the original nationalitr of the child is not affected).

The following rule might therefore be suggested:

“An illegitimate child shall lose its nationality by reason of legitimation only if at the
time of the change in its civil status it is considered by the law of the State of which its father
is a national as having acquired the latter’s nationality.”

It has to be considered whether a parallel rule for the case of acquisition of nationality would
be accepted.  Such rule would apply to the caces in which a nationa(} legislation regards legitima-
tion as a title to the acquisition of the father's nationality. A foreign illegitimate child would
only acquire the nationality of its father if the law of the State to which the child belonged before
legitimation regards legitimation by a foreigner as a special ground of loss of nationality. Such
a rule appears reasonable for the purpose of avoiding the effects of double nationality. Including,
tlinen. this second principle, the above rule on loss of nationality might be given a general form,
vie.:

“In the case of an illegitimate child of a foreign father, acquisition of the father’s nation-
ality and loss of the child’s original nationality are conditional respectively on the child’s bein
treated by the law of the State to which it belongs as having lost its original nationality an
on the child’s being treated by the law of its father’s State as having acquired his nationality
at the moment of the change in the child’s civil status.”

This rule might be applied mulatis mulandis in cases of recognition of illegitimate children.

__ It should be pointed out that the above provision is not intended to determine by way of a
uniform regulation the effects of legitimation (or recognition) on nationality. It is not intended to
create a positive rule, that is to say the contracting States would not be bound tc admit that the
legitimation of a foreign child by a national involves the acquisition of the State’s nationality or,
vice versa, that legitimation may involve loss of the nationality where a national is legitimated by a
foreigner, In view of the divergencies between the laws of various countries on this subject, it is
not hikely that there is sufficient unanimity of view to permit of the adoption of a uniform rule.
The provision suggested merely represents a rule intended to prevent conflicts without affecting
the exclusive competence of the legislations concerned.  Each State would be free to decide whether
it would or would not recognise an effect of legitimation on nationality; but, assuming the recogni-
: :én of such ef{ecit{ lt\hel scop: ol{ the :ppéication of any positive rule would depend on the correspond-

provisions of the law of the other State if the latter also i i
. the civil status of the legitimated child. rocognises the effect of the change in

There are therefore three classes of cases which might be taken into consideration:

.. (¥) The legislation of State A provides that legitimation does not affect the nationality of the
child, whereas the legislation of State B recognises the consequences of such a change and acknow-
ledges acquisition of the new and the loss of the original nationality. In cases of conflict between
these two legislations, our rule, if applied, would produce the following results: a child of nation-
ality B legitimated by a person possessing nationality A will not acquire nationality A (according
to_t\‘\e law of A) and will not be considered by the law of country B as having lost its nationality of
angin {in accordance with the proposed rule); a child of nationality A legitimated by a person
possessing nationality B will not lose its nationality A (according to the law of A) and will nut Le
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considered by the law of B to have acquired a new nationalitf{ (according to the rule pruposed):
It would therefore only be the law of State B which would be affected by the intematiums m&e and
whose internal rules would be set aside. The provisions of the law of A would remain unaffected.

_a) If State A and State B possess rules as to the effects of kgitimation, and if they hoth pro-
vide that legitimation has a positive as well as a negative effect (acquisition and Joss of nationality),
no conflict will arise; but conflicts are inevitable if the eflects of change of nationality vary accord-
ing to special conditions differing in each country (for instance, State A recognisex the effocts of
legitimation whatever the age of the legitimated child, whereas State B makes the effocts of legiti-
mation depend upon whether the child is a minor or not emancipated) (¢/. also the prohibition of
legitimation of children born in adultery). The proposed rule would ehiminate the ditficulties and
dangers of double nationality or lack ol nativnality.

(3) The legislation of State A recognises the poitive effects of legitimation (acquisition of
nationality) while eliminating its negative eflects mtimation of a cluld of nativnality B by a
national of State A involves the acquisition of nationality A but the kegitimation of a child which
is a national of State A by a foreigner belonging to State {l does not invulve the loss of the originul
nationality of the child belonging to State A). The laws of State B, however, recognise simulta.
neously the positive and negative efiects, that is to u{,. child A kegitimated by a national of State I8
would be considered as having acquired nationality B, but the im of State A regard it as not
having lost its original nationality. The application of the Yrmnd rule would climinate the
possibility of conflict: since the child would not lose its nationality A, it could not acquire nation-
ality B. .

In the foregoing observations 1 have drawn attention to certain matters which, in present
circumstances, would appear to be ripe for codification by means of plurilateral conventions,
If this means of reducing conflicts of laws in matters of nationality is adopted, attmepts at codi-
fication might produce satisfactory results. But, since it is essentinl to proceed cautiously, &
beginning must be made with the less-complicated problems which are not likely to arouse the
opposition of the States concerned. The results achieved in such a limited fickl will pechaps
appear a little meagre and insignificant, for they will not touch upon the substance of the conflicts
in question and will mainly offer solutions for minor difficultics. All beginnings, however, are
difficult and it may be ho that, by thus obviating conflicts of a sccondiry order, it will ultimately
become possible to undertake work on a wider basis with & view to the scttlement, without too
much friction, of the main problems. Such a codification by stages would be preferable to vaster
and more-ambitious schemes for the solution of all possible conflicts. The rcsur:ol attempting too
much might be to put in question the very possibility of codification.

The questions which we have indicated as suitable for international regulation would form
only a small part of any treaty which might be concluded in the future with a view to obviatin
conflicts of laws on nationality. Among others, there are some questions of form relative to prmﬂ
of nationality which are of great practical importance in international relations and urgently
require solution in order to improve the position—often a very precarious ono—ol persons
required to furnish certificates constituting official and absolute proof of nationality, The system
of registration, which is provided for by the laws of several countrivs (Belgium and Italy; and ¢f.
the idea of a casier civil proposed in France), might be generalised by an international agreement ;
although it would not remove all difficulties, it would to some extent mitigate them, There could
be no doubt of the practical importance of such a reform, which would have to be introduced
into the internal law of each State. The Grotius Society has very rightly recommended and drafted
rules regarding compulsory registration, maintaining that by this means the uncertainties ot
present obtaining in international relations would necessarily disarpear (e Transactions of the
Grotius Society, Volume IV, Report of the Committee on Nationality and Registration, page 32:
“Registration only fixes nationality with regard to the State which introduces it. ere all
States to adopt it, there would be & foundation for an international solution of all difficultics
which exist at the present moment, for, with regard to no one would there any longer exist any
uncertainty and universal recognition of each other’s registers would amount to international
agreement and practical uniformity”). This system has been adopted by English law (British
Nationality and Status of Aliens Act, 1914-1922, Section 1, 1.b, V).

A draft convention between the Austro-Hungarian Succession States signed at Kome on
April 6th, 1922, provides for the establishment of nationality by means of a certificate issued by the
competent authorities, at the same time acknowledging the importance of the gencral principle
that the rules governing acquisition or loss of nationality must depend on the law of each
State. Article 2 of the draft reads as follows:

“As between the High Contracting Parties, nationality shall be proved by a certificate
issued by the authority competent under the law of the State concerned and counter-
signed by the authority to which the said authority is responsible. This certificate shall
state on what legal basis the claim to the nationality which the certificate is intended to prove
rests. Each of the High Contracting Parties shall, however, be entitled, whenever it considers
it necessary, to require that the contents of the certificate shall be confirmed by the central
authority of the State.”

If, finally, satisfactory results are to be obtained by international regulation, it would be

to introduce in any convention concluded for this purpose a general clause providing,

for judicial settlement or compu arbitration of disputes between the contracting parties on
the questions of nationality which the convention is to settle. The compulsory arbitration clause
js becoming more and more frequently adopted in conventions dealing with conflicts of nationality.

L 3
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is i ed in the conventions concluded between Austria and Czechoslovakia on June 7th, x9zo0
{mi::lll:;uzdx to 30); between Germany and Czechoslovakia on Octqber 31st, 1922 (Articles 14 an_d
22); between Germany and Denmark on August 10th, 1922 (Article 13); the same procedure is
rovided for in a draft convention on nationality questions signed at Rome on April 6th, 1922
Article 4). ] ) ) ]
( Altht)ugh formerly the generally accepted view was that disputes regarding nationality were
explicitly excluded from arbitration (see Arbitration Convention between the Argentine and Italy
of September 18th, 1907), this restriction will have to be abolished once questions of nationality
are made a matter of international regulation. . :

In my opinion, the problems referred to above and these two additional proposals would be
the only ones suitable for immediate codification. Once this first stage has bet_:n reacheq, regulation
on a wider basis might be attempted, for there can be no doubt that practical experience of the
effects of international regulation in these matters will furnish valuable hints for the subsequent
stages of the work which, as we hope, may be undertaken on a larger scale in the near future.

Two very eminent jurists, WEIss (Treatise I, page 329) and OPPENHEIM (International
Law, 1, page 487), have hoped that the solution of the conflicts with which we are dealing might
be obtained by establishing a uniform law embodied in an international convention, or by formulat-
ing an international obligation for the States to revisé their internal laws on a common basis,
which would serve as a model for the drafting of such laws. This would represent an ideal, the
maximum which any international jurist would have the right to contemplate. .

I am of opinion, however, that, in order to reach, this goa.l-.-which would mean the_solutnon _
of all conflicts—it will be necessary to proceed by stages, for a universal regulation touching upon
the substance of the matter would not seem to be compatible with the legal situation at the present
day; it would surely be unfortunate if, by attempting tasks which for the moment are beyond
us, we were to fail to achieve results which, although modest, would be of great value and, last
but not least, practicable. . _

PRELIMINARY DRAFT OF A CONVENTION FOR THE SETTLEMENT OF CERTAIN CONFLICTS
OF LAWS REGARDING NATIONALITY.

Ariicle 1.

The High Contracting Parties, while recognising the general principle that acquisition and loss
of nationality are governed by the internal legislation of each country, undertake not to afford
diplomatic protection to and not to intervene on behalf of their nationals if the latter are simul-
taneously considered to be its nationals, on grounds other than mere residence in the country,
by the law of the State on which the claim would be made.

Article 2.

. A woman who does not acquire through marriage the nationality of her husband and wheo,"
at the same time, is regarded by the law of her country of origin as having lost her nationality
through marriage, shall nevertheless be entitled to a passport and to the diplomatic protection -
of the State of which her husband is a national. - . o : |

Article 3. .
The children of persons who enjoy diplomatic privileges and immunities, of consuls who are
members of the regular consular service and, in general, of all persons who exercise official duties
in relation to a foreign Government, shall be considered to have been born in the country of which

their father is a national. Nevertheless, they shall have the option of claiming the benefit of the
law of the country in which they were born, subject to the conditions laid down by the law of

their country of origin.
: Article 4.

A child born of parents who are unknown or whose nationality cannot be ascertained acquires
the nationality of the State in which it was born or found, when it cannot claim another nationality
in right of birth, proof of such other nationality being admissible under the law in force at the
place where it was found or born. : .

Ariicle 5. L

The provisions of Article 4 shall apply where the nationality of the parents is known, but
the law of the State of which they are nationals does not grant to a child born outside its territory
the nationality of its parents. )

‘Anrticle 6,

Notwithstanding the provisions of Article 1, all persons possessing double nationality shall"
be regarded by the States the nationality of which they possess as their nationals. - In relation
to third States the nationality of such persons shall be determined by the law in force in their
place of domicile, if they are domiciled in one of the two countries of which they are nationals,

If such persons are not domiciled in either of these two countries, their nationality shall be
determined in accordance with the law in force in that one of the two States in which they were .
last domiciled. : |

Article 7. .
. The Contracting Parties undertake to t naturalisation onl iti i
is released from his allegiance to his comg:llt-a.r;r1 of origin. y on condition that the applicant
‘o th!;latgrﬁgm;n ma.yt n:lvm({l?lﬁ beb%'raarj}:ed if the Stfate of origin of the applicant adheres
of perpetual and inalienable allegiance, or if the appli
refusedp?:patriation without just and reas’onabil: cause, pplicant proves that he has been

.
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. Naturalisation acquired under the conditions laid down in paragraph 2 does not entitle the
State which has granted such naturalisation to afford diplomatic protection to or to intervene
on behalf of the person naturalised as against the State of which the naturalised person was
formerly a national.

driicle 8.

A release from allegiance (permit of expatriation) shall produce loss of the original nation-
ality only at the moment when naturalisation is actually obtained in one of the Contracting States.
Such release shall become null and void if the naturalisation is not actually granted.

Article g.
A woman married to a foreigner who by the dissolution of her marriage (death of husband,

L]

aimulmept of the marriage, divorce) recovers her original nationality shall by the fact of such
resumption of nationality lose the nationality she acquired by marriage. '

Anivcls 10.

In the case of a woman marrying a foreigner, acquisition by her of her husband’s nationality
and loss of her original nationality shall be conditional respectively upon her being treated by
the law of the State to which she belongs as having lost her original nationality and upon her
being treated by the law of the State of her husband as having acquired his nationality, whether
at the moment of marriage or during the marriage. .

Article 11,

In the case of an illegitimate child of a foreign father, acquisition of the father’s nationality
and loss of the child’s original nationality are conditional respectively on the child's being treated
by the law of the State to which it belongs as having lost its original nationalitt: and on the child’s
being treated by the law of its father’s State as having acquired his nationality at the moment
of the change in the child’s civil status.

Ariicle 12,

As between the Contracting Parties, nationality shall be proved by a certificate issued by
the competent authority and confirmed by the authority of the State, '¥he certificate shall show
the legal grounds on which the claim to the nationality attested by the certificate is based. The
Contracting Parties undertake to communicate to each other a list of the authorities competent
to issue and to confirm certificates of nationality.

Ariicle 13.

Failing a direct agreement between the Contracting States, any disputes which arise between
them regarding the application or interpretation of the present Convention shall be brought before
the Permanent Court of International Justice unless, in virtue of a special convention or a general -
arbitration clause, the dispute is settled either by a procedure of conciliation or arbitration or
by some other means. :

The Contracting Parties agree that each Party shall be entitled to refuse to have the questions
referred to in the present Convention submitted to a procedure of conciliation or arbitration before
the competent national jurisdiction has given its final decision, except always in cases of denial
of justice,

Article 14.

The provisions of the present Convention shall not in any way affect those of treaties, con-
ventions or agreements in force regarding questions of nationality which have been concluded
by the Contracting States before the date at which the present Convention comes into force.

Article 15, _
The present Convention shall apply only to the nationals of a Contracting State,

Article 16, °

The Contracting States do not undertake in virtue of the present Convention to apply'any
laws other than those of one of the Contracting States.

Article 17.

Clauses providing for ratification and accession. .
Clauses as to the duration, renewal and denunciation of the Convention.

Warsaw, October 8th, 1925. (Signed) S. RUNDSTEIN.
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II. SUPPLEMENTARY NOTE BY M. RUNDSTEIN

[Translation.]

Some further observations, complementary to those I have already had the honour to submit
on behalf of Sub-Committee A, are called for, in view of the fact that the Interpatlonal Law Asso-
ciation has prepared a detailed draft regarding the uniform regulation of questions of nationality,
which was adopted by the Thirty-third Conference held at Stockholm in 1924 (Report of the Th1rty-l
third Conference, Report of the Committee on Nationality and Naturalisation, pp. 22-72).

In analysing the Association’s suggestions, it should be observed in the first place that the
solution proposed by the Association cannot be considered a gatxoqal one. The recommendation
of two.modes of procedure for the purpose of avoiding conflicts, i.e., either that of embodying
the relevant clauses in national legislation or of concluding a special convention regarding questions
of conflicts properly so called, would not bring us nearer to our goal. The proposal of a “model
Statute” would involve far-reaching reforms of domestic legislation; it would be tantamount
to a fundamental revision of laws which in many countries are regarded as rules of a constitutional
nature. The more so since the “model Statute” is based on the universal recognition of jus sols
as a general principle modified by optional provisions designed to facilitate the application of
jus sanguwinis. Such a solution, consisting in the establishment of a single test o nationality,
would have little chance of general acceptance. What we are endeavouring to do is not to create
uniform “qualifications” for the whole world; that would be a goal beyond our reach under present
circumstances, The task of codification is a more modest and, I venture to assert, a more ruitful
one, since the solution of conflicts that at first sight seem insignificant but that we}gh heav1il}r on
the normal functions of international life is more important than the recommendation of uniform
rules which under modern conditions it would be almost impossible to apply. It is doubtful,
moreover, whether such rules would really be uniform; the fact that a rule is 1dentical in several
legislations does not imply that its practical application and the interpretation given to it by the
courts and by juridical acts in administrative law would always be the same in the different
countries. Further, it is difficult to conceive the normal operation of a uniform legislation unless
a universal jurisdiction were created at the same time—that is to say, an-international court

.with compulsory jurisdiction. This would be an essential condition, since without a common
jurisprudence the uniform law in force in each country which had accepted the “model Statute’
would be subject to the well-known influence of legal and administrative practice. Uniformity
would therefore in point of fact be very problematical. |

Nor can it be said that the recommendations contained in the “model Statute” would not
require a fundamental revision of domestic legislations. On the contrary, it would be impossible
to accept these recommendations without setting up new principles which could not be introduced
into legal systems recognising the principle of jus sanguinis. Clause 1 of the “model Statute”
(“nationality acquired on birth”) Ewours the ingenious system embodied in the legislation of
Great Britain; it adopts the admirable solution introduced into this legislation as a compromise
between the two opposed principles of jus sol¢ and jus sangusnis. But it differs from it in its
conception of subsequent option which in English law requires a formal declaration regarding
re-acquisition of the original nationality, whereas Clause I regards option as a repudiation of the
nationality acquired in virtue of jus sols.

Could the system embodied in the English Law of July 4th, 1922, modifying the limitations
recognised by the “Principal Act” of August 7th, 1914, regarding the extension of jus sangusnis
and introducing the new principle of formal and compulsory declarations by the father and by
the child, possibly be recognised as a universal solution ?

I consider that the question of conflicts arising out of two opposite systems is not suitable for
uniform regulation. It belongs rather to the province of bilateral conventions which take special
and sometimes contradictory interests (ewmigration, military service, etc.) into account; such
questions should be settled by means of a compromise where the contracting parties abandon
the principles generally applied in their domestic legislation in order to obtain concrete and
definite results by means of mutual concessions. The acceptance of Clause 1 would involve the
introduction of reforms modifying the very structure of the laws on nationality in order to substi-
tute, for instance, for the system of pure jus sanguinis the special provisions of English law
(inscription in the register and subsequent option) modified by Clause 1, which is in favour of the
adoption of jus soli. Doubtless such a new system embodying a general idea might be regarded
as an effective means of preventing numerous and regrettable conflicts. But even if we accept
the maxim that “general ideas are generous ideas”, we must nevertheless bear in mind the
obstacles in the way of the realisation of principles which, in theory, are rational. .

Further, it would be difficult to maintain that the system proposed in Clause 2 of the “model
Statute” regarding the legal effect of legitimation would be acceptable. A general statement
that legitimation would produce its effect only if the illegitimate child possessed no other definite
nationality would not be in conformity with the system accepted by most modern legislation.
We may perhaps see here the influence of English law, which does not recognise legitimation
per subsequens malrimonium and which in this particular differs from Scotch and North American
law (see KUnN, Principles of Anglo-American Law, 1924, p. 183; DICEY-KEITH, pp. 522 and 849).
I do not see the necessity of introducing a fundamental rule providing for the exclusion of one of the
means by which nationality may be acquired. The codification of legal rules regarding nationality
cannot, even by way of recommendation, provide a uniform basis to which individual legislations
would have to conform; its principal task should be to endeavour to find solutions for conflicts.
If any given country recognises the effect of legitimation on nationality, and the laws of another
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countiry contain no provisions regarding this matter, or even give a negative solution to the ques-
tion, the remedy must not be sought in the reform of the divergent laws — for I do not see the
necessity of substituting for a system which is regarded by State A as rational a different system
adopte_d by State B, which is not based on the legal traditions and interpretations generally
recognised by State A. We do not say that the eflects of legitimation must conform to a pre-
conceived system; rather, while recognising the existence of divergence, we endeavour to solve the
questions of acquisition or loss of nationality in such a way that the differences between individual
legislations shall not involve the consequences of double nationality or statelessness. The acce
tance of rules which are subject to the relevant laws in force in the various countries does not 1n
any way affect these laws themselves. These rules may restrict their general effect and make the
acquisition or loss of nationality dependent upon the previous solution of another question regard-
ing the effect of a definite rule — that is to say, nationality may be acquired in virtue of legitimation
provided such acquisition involves loss of the original nationality. In such a case, domestic law is
subordinated to a rule embodied in a foreign law, but the principle of acquisition itself remains
intact. For this reason, the solutions suggested in the report of our Sub-Committee in regard to
legitimation would be preferable to a uniform regulation which would require a general remodelling
of the laws in force and would constitute an attempt at introducing a principle restricting the
possibilities generally recognised by the majority of legislations and even recommended in new
draft laws (c/. the draft of the French law on nationality voted by the Senate, which puts an end to
the controversy regarding the effect of legitimation on the nationality of illegitimate children).
. __Clause 2 ignores the question of the recognition of illegitimate children, which does not exist
in English law, and which, as regards its effect on nationality, is of great importance in Belgian,
French, Polish and Swiss legislation.

With reference to the question of the effect of marriage on nationality (Clause 3), it should
be noted that, generally speaking, the preceding observations apply equally to the rules concerning
this matter contained in the draft. These rules, providing for the possibility of declining the nation-
ality acquired by marriage, are unacceptable. I refer to the considerations Eut forward in our
Sub-Committee’s report, and I am happy to see our point of view confirmed by an opinion given
by President Hammarskjold, who, in his report to the Conference of the International Law
Association at Stockholm, laid stress on the fact that,"under present conditions, a reform which
would deprive marriage of its automatic effect on the nationality of the wife would have very
little chance of being universally accepted” (Report, p. 41). Clause 3 could only be regarded as
intended to settle possible conflicts between different legislations; in this respect, it is in confor-
mity with our Sub-Committee’s proposal. But inasmuch as it lays down a fundamental rule to the
effect that a married woman is entitled to keep her original nationality subject to a registered
declaration, this clause necessarily involves a modification of principles which would meet with
considerable difficulties. It would therefore be preferable to regard the suggestion under conside-
ration as applicable exclusively to the settlement of conflicts. In this case the alternative provided
for in Clause 34 #» fine (cf. final draft, Report, p. 50) would be superfluous (... “ or unlessshe makes
a formal declaration to be recorded on the register of marriage to the effect that she wishes to retain
her former nationality’’). For if the national law makes a special reservation as to the effect of such
a declaration, or if the option is contemplated of declining nationality, in which case the original
nationality would remain intact (“a formal denunciation” in American Jaw), the application of a
rule on the suspension of the effects embodied in the law to which the husband is subject would
prevent possible conflicts., But I do not see the necessity for laying down that all legislations must
adopt the principle of separate nationality in virtue of a formal declaration by the wife. Moreover,
it must be borne in mind that many legislations recognise the principle of formal renunciation of
the original nationality or even adopt the strict principle that marriage has no effect whatever
on nationality. Accordingly, neither a declaration by the wife nor renunciation by her are of
importance for the settlement of the problem.

Clause 4 (conditions as to naturalisation) I consider superfluous; in so far as it introduces the
rule of collective naturalisation in virtue of family ties, it runs counter to the principles recognised
by many legislations, which allow of exceptions to this rule or provide for the possibility of reser-
vations (conditions imposed by the act of naturalisation itself, option of subsequent repudiation,
cf., for instance, the English Law 1914-1922, Part 11, Section 5), Moreover, the right granted toa
child born in foreign territory to re-acquire by subsequent option its original nationality is erro-
neously regarded as “naturalisation’” —the child is not obliged to observe the conditions regarding
domicile or residence. This so-called naturalisation is nothing but an option, the conditions of
which are governed by Clause 1. _

Finally, Clause 5 (conditions as to loss of nationality) would be incompatible with legislations
which provide for the acquisition of nationality by means other than naturalisation, marriage or
legitimisation (limited exclusively to children without nationality), such as recognition, adoption,
re-acquisition of her original nationality by a divorced woman, etc. In accordance with the
above-mentioned rule, persons acquiring a new nationality in virtue of reasons other than those
therein enumerated would not be considered as having lost their former nationality.

The draft submitted by the Association, which proposes to regulate the questions referred
toin Clauses 1 to 5 by means of a “model Statute”, recommends, in addition, the separateregulation
of certain questions by means of international conventions. The recommendations deal with:
(1) the problem of double nationality and statelessness; (2) the change of nationality of married
women, and (3) expatriation.

1. The recommendations of the Association agree with the draft submitted by our Sub-
Committee in so far as the regulations on double nationality are concerned. But I prefer the
wording adopted in our preliminary draft and modelled on the proposal of the American Institute
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for International Law. The Association’s recommendations do not deal with the consequences
involved in the imposition of nationality by the simple fact of residence; no attention is paid to
declaration of intention as a decisive factor in acquisition of nationality (cf. Article g of the Draft
Code of Private International Law by M, Bustamante y Sirven; also Article 2 of the Portuguese
Decree of December 2nd, 1910, on naturalisation: “Any Portuguese citizen who for any reason is
regarded as a national of another country may not, so long as heresidesin that country, claim the
status of a Portuguese citizen”). The criterion which it is suggested should be applied in the case
of a person possessing double nationality residing in a third State is alsoinadequate. The documents
produced by such a person (passport, certificate of origin, etc.) are not conclusive. They might
be regarded as a presumption in support of the proof required by the third State, but I think it
would be preferable to retain domicile as a criterion and as a basis for the application of the
relevant law (Article 10 of the Bustamante draft). :

As regards persons without nationality, the Association’s recommendation would seem contra~
dictory; on the one hand, such persons are regarded as possessing their former nationality, but at
the same time they are not recognised the right to lay claim to the privileges accorded by treaties
concluded between the country in which they are residing and the country of which they were
formerly nationals. It would seem, therefore, that this provision would be of very limited value;
it would affect conflicts arising under private international law and might be referred to in cases
in which a State of which a stateless person was formerly a national refused to re-admit its former
citizen who had been expelled by the foreign country in which he was domiciled. '

2. The rule proposed in regard to the right to a change of nationality of women judicially
separated from their husbands is not suitable for a convention on nationality applying to questions
of public international law, This question is a problem belonging rather to the province of the legal
capacity of married women; taking into account the rigidity of territorial laws, it is doubtful
whether a rule of such far-reaching effect could be universally accepted. The Ferrari case settled
by the French Cour de Cassation in 1922 {DALLOZ, 1922, 1. 329, Revue Lapradelle, 1922-23, p. 444,
and Note by PILLET, p. 461) shows that it would not be easy to subordinate the exclusive compe-
tence of territorial laws to the requirements of uniform regulation. French jurisprudence is of
opinion that the acquisition of French nationality must be governed by territorial legislation,
even when applied to foreigners (Articles 12, 14, 15 of the Bustamante draft). In the case of the
re-admittance to her original nationality of a foreign woman who was originally a French national,
the French Courts ignore the provisions of foreign law on the legal incapacity of the woman and
marital authorisation (see PILLET-NIBOYET, p. 188). It is therefore not likely that a law which
takes into consideration only the case of the death of the husband or divorce would be ready to
admit that judicial separation, which does not dissolve the marriage tie, had an analogous effect.
The divergency between the various legislations in regard to the effect of judicial separation is
a sufficient reason for abandoning any attempt at a uniform settlement of conflicts of this nature.

3. Generally speaking, the recommendations concerning conflicts arising out of expatriation
should be approved; they are in conformity with the resolution adopted by the Institute of Inter-
national Law in 1896 (Articles 5 and 6), but it should be noted that questions concerning the for-
feiture of a naturalisation already acquired, even when they exclusively concern cases of fraudulent
naturalisation, are not yet ripe for settlement of any kind. This question, which has become acute
owing to the events of the world war (exceptin the United States of America, where forfeiture of
naturalisation was settled by the Law of June 29th, 1906, and in Great Britain, Section 7 of the
Law of August 7th, 1g14), has given rise to innumerable difficulties and has increased the number
of persons possessing no nationality. In order to mitigate the unfortunate consequences of such a
state of affairs, a rule was proposed to the effect that persons losing their nationality through
forfeiture automatically resume their former nationality ( “naturalisation obtained by fraud should
be capable of cancellation, and upon this happening the individual concerned should revert to his
former national status®). But could a State be compelled to re-admit a former national who had
acquired a new nationality by means of naturalisation and whose naturalisation had been
forfeited without taking into account the time which had elapsed between naturalisation and dena-
tionalisation, and introduce the principle of compulsory re-assumption of the original nationality
without previously considering the questions of fact and of law involved ? That would certainly
be going too far, and I consider that an impartial consideration of the question would suggest
the rejection of such a solution.

Warsaw, December 2znd, 1925. (Signed) S. RUNDSTEIN,




-Ill.‘ M. SCHUCKING‘S OBSERVATIONS REGARDING M. RUNDSTEIN'S REPORT

ON NATIONALITY.
[Translation.}

The undersigned is in agreement with the proposals contained in M. Rundstein’s report,
both with the negative part of the report and of the supplementary note—since certain questions
have not yet reached a stage at which they can be settled—and with the positive proposals
for the solution of certain other questions. I also entirely approve the informal gro;}osa s put
forward in the preliminary draft in regard to those problems which can be solved by a Conven-
tion. T would merely venture to offer a few personal remarks on the following points:

X. Article 2 of the preliminary draft might be given too wide an interpretation as regards
the rights of a woman who has not acquired foreign nationality on marrying a foreigner but is
regarded by her country of origin as having lost her former nationality. It might be thought
that the intention of this article was to give to a woman thus situated unlimited Enssport—rights.
whereas obviously the sole intention is to place her on the same footing as her husband as regards
the issuing of a passport by the State of which her husband is a national. In order to avoid con-
fusion, therefore, it would be desirable to insert in Article 2 a short phrase such as "on the same
footing as her husband”.

2. Under Article 7 of the proposed Convention, naturalisation may be granted to the national
of another State when such national has been refused expatriation by his State of origin “with-
out just and reasonable cause”. T entirely approve this principle, tut the clause should not be
interpreted in the light of the French text in which it is stated that refusal of permission to emigrate
on the ground that military service has still to be performed must always be regarded as “valid
ground for refusal”. I think there may be circumstances which give an individual a natural
right to divest himself of his nationality of origin even when he has not fulfilled his military obliga-
tions. I would quote the following facts in support of my opinion.

The fact that refusal to perform military service has never ceased to be classed among those
. offences for which extradition is not allowable is no doubt due to the feeling that, in regard to
this matter, there does not exist the legal necessity for civilised States to act together which,
during the 19th century, produced the continuous extension of the principle of extradition,
To-day,whencertain States are obliged to abolish universal military service,civilised States have less
than ever a common interest in securing that the subject of a neighbouring State shall always
fulfil his military obligations. The existence of such a common interest could only be recognised
at the moment when, as I hope will ultimately be the case, all the various national armics have
been replaced by detachments of a single federal army dependent on the Leaguc of Nations;
unhappily we have not yet reached this point. Moreover, it should not be forgotten that the whole
conception of compulsory military service is passing through a crisis. Now that we are beginning
to regard war as no longer constituting a legitimate procedure under international law, but as a
crime, we must naturally regard compulsory military service in a quite different light from
formerly,. We observe in various countries a movement of refusal to take part in war, and several
States which still adhere to the principle of compulsory universal military service have already
taken this movement into account in their legislation. 1If, therefore, legislators—as is the case
in a few States—dispense from service in wartime persons who have conscientious objections,
does this not furnish proof that the universal duty to serve in the military forces is already con-
siderably losing ground ? It would seem quite unnecessary to force military service on nationals
who might later on be freed from it in wartime. But in my opinion the following consideration
is decisive. It cannot be denied that recent alterations in the map of Europe have included
millions of persons in States which are new to them;and they can hardly be said tohave been included
in these new States at their own desire. Therefore the international pacification which all reason-
able men desire, and for which we jurists must legally prepare the way, would be greatly advanced
if the right of self-determination were first of all recognised in the form of the right of individuals
freely to determine their own status, i.e., persons who are ill at ease in the State to which they
have been allotted, would be granted the fullest facilities for becoming nationals of another State
of their own language and nationality. This principle would involve the granting of denaturalisa-
tion on extremely liberal lines and such denaturalisation could not be refused mercly for failure
to fulfil military obligations. Even if the contrary be the case, I do not consider that any other
State would have a good reason for refusing naturalisation to an individual, Cf., in this connection
vON BAR, Vol I, Theorie und Praxss des sniernationalen Privatrechis, pp. 197 et seq. 1bid., for
bibliography and practice. .

3. The settlement of the problem of nationality by the national law alone has hitherto,
in the case of a woman marrying a foreigner, been considerably hampered by the fact that this
problem, in accordance with the principles of private international law, has a direct effect on the
private law aspects of the institution of marriage. It has often been argued that in the domain
of private law the unity of the institution of marriage must be maintained. Cf., for instance,
ASSER, Das Internationale Privatrecht, Einleitfaden, page 61; VON BAR, o0p. cit., Volume I, pp. 439,
480, 508, ¢t seq. Cf. also, as regards the unity of the institution in g)nvate law, PILLET, Traité
pratique du Droit international privé, Paris 1923, Volume I, page 558. ) .

- Under these circumstances, it might perhaps be desirable to insert in Article 9 and the
following Articles a formal phrase to the effect that the rules laid down under the International
Convention should not in any way affect the private law relations between husband and wife.

(Signed) Walther SCHOCKING.
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1V. M. RUNDSTEIN'S REMARKS ON ‘M. SCHUCKING'S OBSERVATIONS.

[Translation.}

I. M. Schiicking considers that Article 2 of the preliminary draft should be so drawn up
as to eliminate all doubt concerning the right of the married woman to obtain a passport and the
diplomatic protection of the State of which ber husband is a national. He thinks it important
to state that the nature of this right depends on the legal status of the husband himself. The
question is thus one of rendering the rights of wife and husband equal. Therefore the words
“ on the same footing as her husband ” should be added at the end of the article. _

I agree that it would be desirable to insert this expression, as the rights of the wife derive

from those of the husband.

2. As regards paragraph 2 of Article 7 of the preliminary draft, M. Schiicking raises objec-
tions to the arguments put forward in the report (page r4). He takes the view that a request
for naturalisation should not be refused on the ground that the person making the request has
not fulfilled his military obligations. There are circumstances in which, in the conflict between
the right of expatriation and obligations arising under military service, emigration should be
allowed despite the requirements of allegiance. If there is no obligation to extradite persons
who fail to fulfil the obligations of the military laws, there is equally no need to lay down that
the legal consequences of such failure should be recognised internationally. The fact should
also be taken into account that certain States have been obliged to abolish compulsory military
service, Our generation hopes to attain general disarmament and regards war, not as a legitimate

rocedure, but as a crime, It therefore views compulsory military service in an altogether different
ight. Finally, the right of individuals to decide their own status should be recognised in view
of the political changes brought about by the World War. Persons who are ill at ease in a State
of which they have become nationals as a result of the cession of territory should be given an
opportunity to emigrate; the right of emigration and consequently of changing their nationality
should be definitely reserved. .

With regard to these objections, it should be pointed out that Article 7, paragraph 2, of our
preliminary draft does not mention the non-fulfilment of military duties as a just ground for the
refusal of naturalisation. It is true that we referred to this matter in the arguments put forward
but that was only to demonstrate the serious nature of the conflicts which might arise through
the relationship of military service to the problem of nationality. Article 7, paragraph 2, as
drafted, leaves each State sufficiently free to decide as to the reasons for refusal to allow expatria-
tion; but, in the case of such refusal, naturalisation, while still remaining valid, does not include
the right to diplomatic protection. This is the only way to obtain agreement between States,
which are very susceptible as regards their competence in matters generally dealt with exclusively
under their domestic legislation. It would certainly be desirable to lay down a general rule
recognising absolute freedom in the matter of expatriation irrespective of domestic provisions
concerning military service. But the States concerned would regard such a decision as trespassing
on their sovereign rights. The settlement of such questions depends on political circumstances,
and the contrary argument that a clause inserted in a convention regarding conflicts of nationality
laws could change political conditions cannot be maintained. 1 do not affirm that these condi-
tions are all they might be or that they do not call for reform—even radical reform. General
disarmament is an ideal which merits all our enthusiasm, but it cannot be attained through the
reform of nationality law. Such reform may be the direct consequence of disarmament, when
d;sarmament has been attained, or perhaps of the establishment of guarantees against the danger
of war, -

3. M. Schiicking observes that it would be desirable to add to Article g and the following

articles an express provision to the effect that the rules laid down in these articles do not in any -
way affect the settlement of questions of private law. As the problem of nationality is of funda-
mental importance from the point of view of the application of the proper law in personal relations
betwg:en husband and wife, and in regard to their matrimonial status, it should be noted that the
solutions proposed in the preliminary draft do not affect the settlement of conflicts of private
international law. ' '
_ It must be clearly understood that it was never our intention to touch on questions of private
international law. To mention this fact expressly in the text of a convention may, perhaps, be
superfluous. The suggested clause might, however, be worded as follows, and we would apply
the same formula to recognition and legitimation of illegitimate children:

“ The provisions of Articles g, 10 and 11 of the present Convention do not refer to the
solution of conflicts of civil law, which shall continue to be subject to the internal law in
force in the Contracting States or to international conventions on the subject.”

Warsaw, January 3rd, 1926. ' (Signed) S. RUNDSTEIN.
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V. PRELIMINARY DRAFT OF A CONVENTION
AMENDED BY M. RUNDSTEIN AS THE RESULT OF THE DISCUSSION IN THE COMMITTEE OF EXPERTS.

{Translation.]
Article 1. . '
The High Contracting Parties undertake not to afford diplomatic protection to and not to
intervene on behalf of their nationals if the latter are simultaneously considered as its nationals
from the moment of their birth by the law of the State on which the claim would be made,

Ariicle 2.

The children of persons who enjoy diplomatic privileges and immunities, of consuls who are
members of the regular consular service,and, in general, of all persons who exercise official duties
in relation to a foreign Government shall be considered to have been born in the country of which
their father is a national. Nevertheless, they shall have the option of claiming the benefit of the
law of the country in which they were born, subject to the conditions laid down by the law of
their country of origin.

Ariicle 3.

A child born of parents who are unknown or whose nationality cannot be ascertained acquires
the nationality of the State in which it was born or found when it cannot claim another nationality
_ in right of birth, proof of such other nationality being admissible under the law in force at the
place where it was found or born.

Article 4.

A child born outside the State of which its parents are nationals has the nationality of the
State where it was born if the State of origin does not give the parent’s nationality to such child.

Article &,

A person possessing two nationalities may be regarded as its national by each of the States
whose nationality he has. In relation to third States, his nationality is to be determined by the
law in force at his place of domicile if he is domiciled in one of his two countries.

If he is not domiciled in either of his two countries, his nationality is determined in accord-
ance with the law in force in that one of these two States in which he was last domiciled.

Article 6.
Naturalisation may not be conferred upon a foreigner without his having shown the will
to be naturalised or at least without his being allowed to refuse naturalisation.
Naturalisation acquired without the applicant being released from his allegiance by the
State of origin does not give to the State according such naturalisation the right to give diplomatic
protection to, and to intervene on behalf of, the person naturalised as against the State whose
subject he originally was.
Ariscle 7. . S
A release from allegiance (permit of expatriation) shall produce loss of the original nationality
only at the moment when naturalisation is actually obtained in one of the Contracting States.
Such release shall become null and void if the naturalisation is not actually granted within a
period to be determined.
Article 8.

A woman who has married a foreigner and who recovers her nationality of origin after the
dissolution of her marriage loses through such recovery of the original nationality the nationality
which she acquired by marriage.

Article q. )

A married woman loses her original nationality in virtue of marriage only if at the moment
of marriage she is regarded by the law of the State to which her husband belongs as having acquired
the latter's nationality. . )

Where a change in the husband’s nationality occurs during the marriage the wife loses her
husband'’s nationality only if the law of the State whose subject her husband has become regards
her as having acquired the latter’s nationality.

. Article 10.

A woman who does not acquire through marriage the nationality of her husband and who,
at the same time, is regarded by the law of her country of origin as having lost her nationality
through marriage, shall nevertheless be entitled to a passport from the State of which her
husband is a national on the same footing as her husband.

' Article 11.

An illegitimate child does not lose its nationality of origin in consequence of the change in
its civil status (legitimation, recognition) unless at that moment it is considered by the law of
the State to which the father or the mother, as the case may be, belongs as having acquired the
nationality of the parent in question.

An adopted child who does not by the
adopting it retains its original nationality.

Article 12. o
fact of adoption acquire the nationality of the person

Article 13. _ _
As between the Contracting Parties, nationality shall be proved by a certificate msupd by
the competent authority and confirmed by the central authority of the State. The certificate
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he legal grounds on which the claim to the nationality attested by the certificate is
f;:eud?ho‘l‘wh; (?o:tgractgi;g Parties undertake to communicate to each other a list of the authorities

i firm certificates of nationality.
competent to issue and t-o con (Signed) 5. RUNDSTEIX.

QUESTIONNAIRE No. 2.

TERRITORIAL WATERS.

The Committee has the following terms of reference?!:

(1) To prepare a provisional list of the subjects of international law the regulation of
which by international agreement would seem to be most desirable and realisable at the
present moment ; '

(2) After communication of the list by the Secretariat to the Governments of States,
whether Members of the League or not, for their opinion, to examine the replies received; and

(3} To report to the Council on the questions which are sufficiently ripe and on the pro-
ce]dure which might be followed with a view to preparing eventually for conferences for their
solution,

The Committee has decided to include in its list the following question : )

“Whether there are problems connected with the law of the territorial sea, considered
in its various aspects, which might find their solution by way of conventions, and, if so, what
these problems are and what solutions should be given to them, and, in particular, what
should be the rights of jurisdiction of a State over foreign commercial ships within its territorial
waters or in its ports ? *

On this subject the Committee has the honour to communicate to the Governments a report
presented to it by a Sub-Committee consisting of M. SCHUCKING as Rapporteur, M. DE MAGALHAES
and Mr, WickersHAM. Thisreport comprises amemorandum by M. Schiicking, to which is appended
a draft of a Convention; observations by M. de Magalhaes; observations by Mr. Wickersham, and,
finally, the text of the draft Convention amended by M. Schiicking in consequence of the discussion
in the Committee of Experts, together with notes on this amended draft. : :

The nature of the general question and of the particular questions involved therein appears
from the report. The Jatter contains a statement of principles to be applied and of the solutions
of particular questions which follow from these principles. The Committee regards this statement
as indicating the questions to be resolved in order to deal with the matter by way of an international
agreement. All these questions are subordinate to the larger question set out above.

It is understood that, in submitting the subject to the Governments, the Committee does not
pronounce either for or against the general principles set out in the report or the solutions proposed
on the basis of these principles for various particular problems. At the present stage of its work
it is not for the Committee to put forward conclusions of this character. Its sole, or at least its
principal, task at present is to direct attention to certain subjects of international law the regula-
tion of which by international agreement may be considered to be desirable and realisable.

In doing this, the Committee should doubtless not confine itself to generalities but ought to
put forward the proposed questions with sufficient detail to facilitate a decision as to the desira-
bility and possibility of their solution. The necessary details are to be found in M. Schiicking’s
final conclusions, 4.¢., in the draft convention as amended by him in consequence of the discussion
in the Committee 3. Thus, to take only some examples, M. Schiicking in various articles of the
amended draft convention raises the questions : '

(a) Whether several zones of diverse legal character should be recognised as territorial
waters or this designation be reserved for the zone within which the powers of the coastal
State are most complete, . :

(b) Whether the powers of that State should be described as sovereign rights.

(¢) What should be the width of the territorial sea and possibly of other zones.

_ In order to be able to continue its work without delay, the Committee will be glad to be put
in possession of the replies of the Governments before October 15th, 1926.
The Sub-Committee’s report is annexed. | :
. (Ssgned) Hj. L. HAMMARSK]OLD,
Geneva, January 29th, 1926. Ghasrman of the Commitice of Experis.

. (Signed) VAN HAMEL,
Director of the Legal Section of the Secretariat.

1 See the Assembly resolution adopted September 22nd, 1924.
* See page 2.
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Annex to Questionnaire No. 2.
REPORT OF THE SUB-COMMITTEE.

M. ScnOckInNG, Rapporteur,
M. DE MAGALHAES;
Mr. WICKERSHANM. ’

" Problems connected with the law of the terrilorial sea, considered in i'ts varions
aspects, which might find thesr solution by way of conventions.

Engwiry, in particular, into the righis of jurisdiction of a Slate over foreign
commercial ships within sts territorsal waters or in its ports.

I. MEMORANDUM BY M. SCHUCKING

At its first meeting, held at Geneva, the Committee of Experts for the Progressive Codification
of International Law requested the Sub-Committee of which the undersigned has had the honour
to be appointed Rapporteur to consider whether there were any problems connected with the
law of the territorial sea, considered in its various aspects, which might find their solution by way
of conventions, and, if so, what these problems are, and what solutions should be given to them.
The Sub-Committee was asked, in particular, to enquire into the rights of jurisdiction of a State
over foreign commercial ships within its territorial waters or in its ports.

The question of territorial waters involves a number of difficult problems of international
law. = The unsatisfactory manner in which these questions have hitherto been solved has given
rise to repeated efforts by various Governments to solve them, either wholly o1 in part, by
international convention.

For example, Lord Derby declared, im a circular note dated 1874: *It appears to be manifest that some limits to
maritime jurisdiction must be fixed by general consent among the different nations, and that no nation can have the right
to assume by a decree of its own Government a jurisdiction more extended than that sanctioned by such general assent. , .”

In 1911, after the seizure of an English trawler, the *“Onward Ho", by a Russian coastal patrol boat in the waters
of the Arctic Ocean, the Imperial Russian Government expressed its willingness to agree to the holding of a conference
to discuss the extent of territorial waters,

At the time of the Aaland Islands Conference, in 1921, the French and Italian delegates pointed out—and the
statement was not contradicted — that, if the general question of territorial waters had to be deait with, representatives
of all States possessing maritime interests should be invited. ‘

In 1923, the Government of Soviet Russia, in & note dated May 23rd, addressed to Great Britain, urged that the
question of territorial waters should be examined as a whole by a conference of the Powers concerned, with a view tothe
conclusion of an international agreement,

In November 1924, a Conference met at Helsingfors to deal with the problem as it aflected the Baltic,

Proposals have from time to time been put forward by learned societies for settling these
problems by treaty.

The Institut de Droit international has dealt with these questions on various occasions, (See the Annuaire de
I' Institut, Vols, XII, XIII, XXV, XXVI and XXVIIIL} :

The International Law Association also interests itself in these questions. (See the Reports of the International
Law Association, Vols. 1892, 1805, 1908, 1912, 1922 and 1923.)

A draft convention was provisionally adopted by the Third Committee of the Assembly of Jurists which met at
Santiago de Chile in 1912 to codify American international law.

C{. Article 4 of the Declaration on the fundamental laws of the American Continent, drawn up by the American
Institute of International Law in 1917.

An extensive codification project has been prepared by the American Institnte of International Law (Draft
Convention of October 12th, 1924). (Seo the Revisia de Derecho internacional for November joth, 1924.)
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The question of merchant vessels in internal waters, i.c., in ports, has giver rise to actior
on the part of a learned society.

The Institut de Droit international, in its Hague Regulations of August 23rd, 1898, devoted several articles to the
position of merchant vessels in foreign ports from the point of view of their observance of the local laws and regulations:

These instances are sufficient to show how greatly the need for positive rules in this domain
has been felt. The absence of results shows at the same time that there are inherent difficulties
in these questions. Nevertheless, it may be hoped that, if it is proposed at any time to regulate
this matter by convention, valuable guidance will be found in the treaty settlement of analogous

problems.

Paragraph (s) of Article 23 of the Covenant of the League of Nations imposes the obligation to “make provision to
secure and maintain freedom of communications and of transit and equitable treatment for the commerce of all Members
of the League”. The League of Nations has shown great activity in the execution of the duty entrusted to it. At its
invitation and under its auspices the first General Conference on Communications and Transit met at Barcelona on March
toth, 1921. This Confecrence drew up not only a series of rules for the organisation of genefal conferences and of the Advi-
sory Committee for Communications and Transit, but also the text of two important Conventions which have since obtained
the necessary ratifications and come into force — the first on traffic in transit and the second on the regime of navigable
waterways of international concern, .

A second General Conference met at Geneva on November 15th, 1923, It drew up, infer alis, an important Conven-
tion on the Intsrnational Regime of Maritime Ports. (See with regard to these Conventions the excellent work of
M. Charles bR VisscHER, “Le Droit international des communications”, Ghent and Paris, 1924.)

By reason of the complicated character of the question of territorial waters, an agreement
as to the establishment of definite rules could only be obtained by drafting a very comprehensive
project containing solutions of more questions of detail than will be dealt with in most of the other
codification projects to be drawn up by the Committee of Experts for the Progressive Codification
of International Law. | .

On the other hand, we ought to restrict ourselves to problems the undoubted value of whose
solution would consist in the establishment of definite rules of law corresponding to the interests

of international solidarity.

{See Max HUBER, *'Beitrige zur Kenntnis der soziologischen Grundlagen des Vilkerrechts und der Staatengesetl-
schaft”, Jahrbuch dss 3ff. Rechts, Vol. IV, pp. 102 st seq.)

Then, again, we should strictly confine ourselves to dealing with such questions concerning
territorial waters as arise in time of peace and are within the domain of international public
law. Questions of private law relating specially to the law of territorial waters, and questions
connected with the law of war and of neutrality, are excluded. In this we are acting upon the
resolutions of the Committee of Experts for the Progressive Codification of International Eaw,

\m._
I. THE NOTION OF TERRITORIAL WATERS.

. We? must begin by answering the question: “ What is meant by the expression territorial
waters ? ¥ '

The clearest and most accurate definition is put forward by those learned societies which
define territorial waters as an area of water of a distinct geographical character.

The resolutions of the Institut de Droit international of 1894 contain provisions with regard to the right of sove-
reignty of a State over a zone of the sea which washes its coasts. Certain bays and straits are assimilated to this zone,

The decisions of the International Law Association of 1 895 adopt the same standpoint.

A-w_ording to the most recent project prepared by the American Institute of International Law in 1924, the following
are assimilated to territorial waters: straits and maritime channels which are not subject to special dispositions, certain
bays, and the sea surrounding certain islands, :

These definitions contain the idea of a coastal sea, i.e., waters which follow the sinuosities of
an open coast. They also cover expanses of water enclosed by bays the entrance to which from
the sea does not exceed a certain width. Wider bays are often treated in the same way as a result
of historical rights accorded to the coastal State by the community of nations. This definition
of territorial waters also applies to straits and natural maritime channels if they are not subject
toa ml retizm; In consequence of a collective convention. '

inally, the doctrine of territorial waters influences the legal status o ifici iti
channels if these are not subject to special rules, as the majorityegf ther; are, { artiicial maritime



II. THE LEGAL STATUS OF TERRITORIAL WATERS.

The most diverse theories have been put forward as to the legal status of territorial waters
They may, however, be divided into two general categories:

See FAUCHILLE: Traiié ds Droit inisrnational public, Vol. 1, Part 2, Paris, 192 5, p. t31: “..les unes font rentrer Ja mer
territoriale dans le territoire méme de I'Etat; les aotres dénient qu'elle constitue un véritable territoire maritime™,

See also BjOrxsTEN: Das Wassergebiet Finnlands in Volkerrechlicher Hinsicht, Helningfors, 1923, p. 102: “"Wenn
man die Frage beantworten will, ob das Kilstenmeer sum Staatsgebiete gehdrt oder nicht, hat man ert sine andors Frage
zu beantworten: Erscheint uns die voa dem Kistenstaat innerhalb des Kfistenmoeres ausgetibte Gewalt als das Primbre,
als die Regel, und die Meeresfreiheit als das Sekundare, als die Ausnahme ? Boantwortet man die Frage bejahend, so folgt
daraus, dass man in dem Kistenmeer sinen integrierenden Teil des Staatsgobietes erblickt, will man aber die Frage in
cinem ganz entgegengesetzen Sinn beantwortet wissen, so hat man sich tir die Meerealreiheitatheorie auagesprochen.
Schliesslich lasst sich denken, dass die Staatgewalt und die Meereafreiheit gleich stark auftreten, sodass keine von diesen
das Uebergewicht zu haben scheint; in diesem Fall kann unsere Frage nach keiner von den beiden oben angegebenen Richt-
ungen beantwortet werden, sondern das Kilstenmeer muss dann entweder {0r einen Teil des Staatsgebiotes und zsugleich
einen Teil des offenen Meeres oder far eine Uebergangsstule gehalten werden, oder man kann Storck beipflichten, wenn e
lehrt, die Kistengewiasser seien nicht Inland, nicht Ausland, such nicht Uebergangsstufe swischen Inland und Ausland,
sondern lediglich KiistengewAsser mit allen den Attributen, die die &ltere und jOngers Praxis ihnen suweisen,”

One of these theories is based upon the idea of the dominion of the coastal State over the
territorial sea—a dominion which must be restricted by certain rights of common user in favour
of other States. The other theory propounds the freedom of the sea and only recognises certain
restricted rights in favour of the coastal State in the domain of the so-called territorial sea.

This theory leads to strange contradictions. It is unable to oppose the constant and unilateral extension of the
rights of the coastal State in respect of the territorial sea, for States have never hesitated to increase the exercise of rights
arbitrarily by unilateral act if their real of imaginary needs have so required. We would venture to point out that none
of the claims to a coastal State's jurisdiction were put forward or enforced until the 1g9th century, (See RAReTAD: "*La
mer territoriale”, Paris, 1913, p. 182.) Nor can these claims be based upon special isolated rights of servitude. If we
base them on the right of established possession (as FAUCHILLE does in the work already quoted, p. 147), we come very
near to recognising a general right of dominion.

Further, the doctrine of the right of dominion of the coastal State is quite in accordance with the traditions of
international law. The most famous doctrine on the theory of the territorial sea is the thesis of BYynkzrsnozck: Tervas
dominium finituy ubds finitur armorum vis. The idea of tsrvas domsnium must be synonymous with the idea of ownership,
which, in international law, can only mean dominion over territory.

It might at first sight be imagined that it is of no importance which of the two theories is
adopted. They agree in declaring that the ¢oastal State possesses certain rights in the territorial
sea and that other States have a certain right of common user init. If the matter is examined more
closely, however, it will be seen that the solution of this question of principle is not a matter of
indifferénce in practice. If we accept the coastal State’s right of dominion, we must admit that it
would undoubtedly be legally entitled to extend its dominion in new directions, provided, of course,
that such action did not conflict with the right of common user of other States or with the provi-
sions of conventions already concluded. Two examples taken from recent international practice
illustrate the effect of this principle:

C’est ainsi que la France et la Grande-Bretagne ont pu respectivement, dans les limites de leurs eaux cotidres, sam
soulever des observations d’aucune autre Puissance, se livrer aux travanx de percement d’un tunnel sous Ja Manche.
De méme, la Grande-Bretagne, sans que son droit ait été davantage contesté, exploite sous 1o mer, A plusieurs kilométres
de sa cOte, des mines d’étain ou de cuivre en Cornouailles, et des mines de charbon dans le Comtéde Cumberland, ains
qu'entre Folkestone et Douvres.’”” (FAUCHILLE, op. cif., p. 205.)

It might be denied that these rights exercised by coastal States are based upon a right of
dominion, and it might perhaps be concluded that coastal States have from time immemorial
exercised an exclusive right of user in the territorial sea. The exclusive utilisation of the riches
of the sea would then be merely a case of the extension of a special historical right. The following
fact in law leaves no doubt as to the nature of the rights exercised by the coastal Stat