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RESOLUTION ADOPTED 
(ON THE REPORT OF THE FIRST COl\11\IITTEE) BY THE ASSE)IBL Y 

AT ITS MEETIXG HELD OX )IOXDAY, SEPTEMBER 22nd, 1924. 

1lhe i\ssembly, 

Considering that the experience of five years has demonstrated the valuable ~t'rvict's which 
the League of Nations can render towards rapidly meeting the legislative needs of international 
relations, and recalling particularly the important conventions already dra\\11 up with respect 
to international conciliation, communications and transit, the simplification of Customs forma
lities, the recognition of arbitration clauses in commercial contracts, international labour legisla
tion, the suppression of the traffic in women and children, the protection of minorities, as well 
as the recent resolutions concerning legal assistance for the poor; 

Desirous of increasing the contribution of the League of Nations to the progressive codifi
cation of international law: 

Requests the Council: 
To. convene a committee of experts, not merely possessing individually the required quali

fications but also as a body representing the main forms of civilisation and the principal legal 
systems of the world. This committee, after eventually consulting the most authoritative organi
sations which have devoted themselves to the study of international law, and without trespassing 
in any way upon the official initiative which may have been taken by particular States, shall 
have the duty: 

(1) To prepare a provisional list of the subjects of international law the r<'gnlation 
of which by international agreement would seem to be most desirable and reaJi,able at 
the present moment; 

(2) i\fter communication of the list by the Secretariat to the Governments of 
States, whether Members of the League or not, for their opinion, to examine the replies 
received; and 

{3) To report to the Council on the questions which are sufficiently ripe and on 
the procedure which might be followed with a view to preparing evt-ntually for 
conferences for their solution. 
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COMPOSITION OF THE COMMITTEE , OF EXPER1"S APPOINTED 
BY THE COUNCIL. 

Chairman: 

M. HAMMARSKJOLD (Sweden), Governor of the Province of Upsala. 

Vice-Chairman: 

Professor DIENA (Italy), Professor .of Inte~national Law ~t th~ ~niversity o! Pavia; Member 
of the Conseil du Contentieux dtplomatlq~e at the Itahan Mnnstry of Foretgn Affarrs. 

Members: 

Professor BRIERLY 1, (Great Britain) Professor of International Law at the University of Oxford 

M. FROMAGEOT (France), Legal Adviser to the Ministry of Foreign Affairs of the French R~public. 
, ' 

. His Excellency Dr. Gustavo GuERRERO (Salvador), Minister for Foreign Affairs of the Republic 
of Salvador; Representative of Salvador on the Council' of the League of Nations. · 

Dr. B. C. J. LoDER (Netherlands), former Member of the Supreme Court of the Netherlands; 
· Judge and late President of the Permanent Court of International Justice. 

Dr. BARBOSA DE MAGALHAES (Portugal), Professor of Law at the University of Lisbon; Barrister, 
former Minister of Foreign Affairs, Justice and Education. 

His Excellency Dr. Adalbert MASTNY • (Czechoslovakia), Czechoslovak Minister in Rome; President 
of the Czechoslovak Group of the International Law Association. 

His Excellency M. MATSUDA (Japan), Doctor of Law; Japanese Ambassador in Rome. 

Sir Muhammad RAFIQUE (India), former Judge at the High Court of the United Provinces. 

Dr. Szymon RUNDSTEIN (Poland), Barrister at the Court of Appeal at Warsaw; Legal Adviser 
to the Ministry of Foreign Affairs. 

Professor Walther ScHOCKING (Germany), Professor at the Uni~ersity of Kiel. 

Dr. Jose Leon SuAREZ 1 (Argentine), Dean of the Faculty of Political Science at the University 
of Buenos Ayres. · 

Professor Charles DE VISSCHER 1 (Belgium), Professor in the Faculty of Law at the University of 
Ghent; Legal Adviser to the Belgian Ministry of Foreign Affairs. 

Dr. WANG CHUNG-HUI 1 (China), Deputy Judge of the Permanent Court of International Justice. 

Mr. George.W. WICKERSHAM (United ~tates of America) •. formerly Attorney-General of the United 
States, ~ember of the In.ternabonal Law Commtttee of the American Bar Association· 
and Prestdent of the Amencan Law Institute. ' . ' 

' 

1 
Replaced at ~e third session of the Committee by Dr. Arnold D. McNAIR University Lecturer at Ca b 'd . 

Read
1
er •n Internat•onal Law in the University of London. · • . m n ge • 

MM. Ma•tny. Suarez, De VlSSCher and Wang Chung-Hui were nnable to be preoent at the third session. . . 
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REPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS 
ON THE QUESTIONS WHICH APPEAR RIPE 

FOR INTERNATIONAL REGULATION. 

_ (QUESTIONNAIRES Nos. 1 to 7). 

Adopted by the Committee at its Third Session, held in A/arch-April 1927. 

The Committee, by its terms of reference, was required: 

. . (x) To prepare a provisional list of the subjects of international law the regulation of 
wh1ch by international agreement would seem to be most desirable and realisable at the 

present moment; · 
(2) After communication of the list by the Secretariat to the Governments of States, 

whether Members of the League or not, for their opinion, to examine the replies received; 
and 

(3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences for 
their solution. 

In accordance with these terms of reference, the Co~ittee has ~ddressed to all Governments, 
through the Secretary-General, a first series of questionnaires on the following subjects: 

Nationality; Territorial Waters; Diplomatic Privileges and Immunities; Responsibility of 
States for Damage done in their Territories to the Person or Property of Foreigners; Procedure 
for International Conferences and Procedure for'the Conclusion and Drafting of Treaties; Piracy; 
Exploitation of the Products of the Sea. . 

All these questionnaires, copies of which are attached to the present report (Annex I), indi
cated, by drafts of conventions or in some other manner, the extent to which in the opinion of the 
Committee the above questions lent themselves to regulation by international agreement. The 
Committee was at special pains to confine its enquiry to problems which it thought could be solved 
by means of conventions without encountering any obstacles of a political nature. 
· · The Committee is now in possession of a large number of replies sent by Governments to the 

questionnaires. The Committee has studied these replies in conformity with its terms of reference. 
This examination has only confirmed the Committee's view that, generally speaking, the above 

questions, within the limits indicated by the respective questionnaires, are now, m the words of the 
terms of reference, " sufficiently ripe .. • · 

The procedure which could be followed with respect to preparing eventually for conferences 
for the solution of the questions will be the subject of a general report and of two special reports 1• 

The Committee ventures to attach to the present report the replies received by it (Annex II) 
together with analyses of these replies prepared by members of the Committee (Annex III). 
Further, the Committee places at the disposal of the Council its minutes, which contain material 
which may prove useful both in preparing for conferences and during the conferences themselves. 

·Geneva, April 2nd, 1927. 

t See documents t. 197· M. 71. 1927. V. 
C. 198. M. 72· 1927. V. 
c. 199- .M. 73- 1927· v. 

(Signed) Hj. L. HAMMARSKJOLD, 

. Chairman of the Committee of · 
Experts. 
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Annes I. 

QUESTIONNAIRES ADOPTED . 
BY THE CQ}fMITTEE AT ITS SECOND SESSION, HELD IN J~'WARY 1926· 

QUESTIONNAIRE No. l 

NATIONALITY. 

The Committee hu the foUowfng term~ of reference 1: 

(I) To prepare a rrovlsional Jist of the tubjectJ of lntemati.onal Jaw the ~lation of 
which by International agrtement would leftll to be most desU"able and realiSable at the 
prnent moment: . . f s 
(2) Alter communication of the hst by the Secretanat to the Governments o t.ates, 
whether Memben of the League or not, for their opinion, to examine the replies recetved; 

and . "cb ffi . tl . d th (3) To r~rt to the Counral on the questions wha are su cten y npe an on e pro-
cedure which might be foUowed with a view to prtparing eventuaUy for conferences 
for their solution. 

The Committee hu decided to Include In ltJ list the following subject: 
(1) Whether there are problems arising out of the conflict of Jaws regarding nationality 
the solution of which by way of conventions could be envisaged without encountering 
p«?lltlcnl obstaclf'l; 
(::~) If 10, what these problems are and what solution should be given to them. 

On thi1 1ubject the Committee hu the honour to communicate to the Governments a report 
presented to It by a Sub-Committee, consisting of M. RuNDSTEIN u Rapporteur, M. ScHOCKING 
and M. Dl MAGALRAIS. The report comprises a statement presented by M. Rundstein and 
approved by M. de Magalhaes (including a preliminary draft of a Convention), a supplementary 
note by M. Rundstein, observations by M. Schilcking and a reply by M. Rundstein, and, finally, 
the text of the preliminary draft of a Convention u amended by M. Rundstein in consequence 
Clf the discu!l.~iona wh lch took place ln the Committee of Experts. 

The nature of the general question and of the particular questions involved therein appears 
from the report anrl from the conclusions attached to the report in the shape of the amended 
pl'l•limin&uy draft of a Convention 1• The Committee is of opinion that Articles I to S and 7 to 
J :1 of this aanenrled draft indicate the questions to be resolved for the purpose of dealing with 
the aubject by International agreement. AU these questions are subordinate to the larger ques
tion lf't out above. On the other hanrl, the Committee does not feel that the question raised 
In Article 6 of the amended draft is among those which can be regarded as at present capable of 
bt-ing treated by way of International regulation. 

It Ia undcntood that, in submitting the present subject to the Governments. the Committee 
does not pronounre ~it her for or against the solutions suggested for various particular problems. 
At the present stagt of Its work it is not for the Committee to put forward conclusions of this 
kind. Its sole, or at least its principal, task for the present consio;tJ in drawing attention to 
various questions of intematiom\1 law the regulation of which by International agreement would 
aetorn to be desirable and realisable. 

In doing this, the Committee should doubtless not confine itself to generalities but should 
pu~ forurd th~ ~~posed q~estions. with sufficient detail to facilitate the decision u to the desira
bility and ~bahty of the~r solution. The necessary details will be found in the final conclu
sions of M. Rundste-in's l't'port - i.1., in the amended text of the preliminary draft of a 
Conwntion - excluding always Article 6 of this draft •. 

In ~er to be able t~ continue its work without delay. the Committee wiU be glad to be put 
in pos..~aon of the rephes of the Governments before October IStb 1926. 

The Sub-Committee's report is annexed.. ' 

Geneva. January 19th. Jgl6. (~ipt4) Hj. L liAMMARSKJOLD. 
CA.tnull o/llu Commillu oJ E:xpms. 

. (Sipttl) VAN liAMEL, 
Dir~Clor o/11u Legal S«<iott.,oJ11u Secrtl4ri41. 
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REPORT~ OF THE SUB-COMMITTEE . • 
U. RvNi>srux, Rapporteur. 
U. oa UAGAI.J~AEs and U. ScuOcxiNG • 

• 
(I} WAetier IMT• ar• troblemt arisi"l oNI oJIM co,./lid ofltJu>S ttgarJi"t ttaJt'Ottalt'iy 

lA• solNliofa oJ wlicl by .,., oJ 'OflwMOM coNIJ H ltn>is~tgt41 wit/tot~' 
nteOfllll#i,.g ~ilK.~ o6slflclu: . 

(2) 1/ so, wllal lit~ trobkms .,. •lfJ wlal solN1io11 slONIJ H (iw11 lo llt#M. 

L REPORT SUBMITTED BY M. RUNDSTEIN AND APPROVID 
BY II. DE MAGALHAES 

[T~.] 

At its first meeting, held at Geneva, the Committee of Exptrts for the Progressive Codil\catlon 
of International Law invited the Sub-Committee, of which J bad tho honour to bo arpolnted 
Rapporteur, to enquire: 

(I) Whether there are problems arisina out of tho conflict of Jaws rtgruding natlontlllty 
the solution of which by way of conventions could bo envisuged without encountering polltlcal 
obstacles; 

(a) U so, what these problems are and what solutloll ahould be given to them. 

In ~~ ~t of subjeets for enq~- drawn up and adopted by the Committee of Experts -
the poss!.bility of rtgulating conflict of laws rtgarding nationnlity II act down as a problem tho 
solution of which depends on that of another que!ltion: namely, whether thrre are not poUtlcnl 
ob5tacles which the solution of such conJlicts miL'It neccuarUy encounter, The reply to be given 
to this question presupposes tho inwstigation referred to in paragraph (a) above. 

There can be no doubt that nationality q\le!ltlons mu.~t be resarded u problems which are 
exclusively subject to the lntemallt'glslatlon of individual States. It l~. Indeed, the •11here in 
which the principles of sovereignty find their most definite application: in the pret~ent alate of 
international law, qut'ltions of nationality are, '" ;rirtripll, includt'd among matters expret~t~ly 
reserved for the exclusive Jurisdiction of the lndlvidunl States (!let Advillory Opinion of the Per• 
manent Court of International ]IL'Itice, dated February 7th, 19a3: ColUtli011 o/ AillltiOf")l Opittiot~•, 
Series B, No. <4). There II no rule of international law, whether cmtomary or written, which 
might be regarded as constituting any restriction of, or exception to, the Jurbdlctlon referred 
to above. 

This omission is not surprising in view of the nature of the problems connected with tha 
regulation of nationality and the sravity of the general co1111iderations and political interest• 
afrecting the whole problem. It cannot even be said that the almple and elt'mentary principia 
that "each individual mu.~t have a definite nationality" is a generally recogni~~ed ntle of inter• 
national law, since the lack of any nationality (H•imtllloul) bas become very frequent and con· 
stitutes a seriOIL'I problem in international life, Arising u It does out of conflicts of law• which 
are often complicated and sometimes inextricable. 

But, while maintaining the thesis that questions of nationality belonjf, tfl ~rirtei1>i4, to the 
exclusive jwisdiction of individual States, it is admitted that this thesi1 is neither lnllexible nor 
sell-evident. Questions of nationality are often regulated by intemationnl convt~ntiollll, which 
proves that the supposed exclusivity of jurisdiction may bo abrogated at the wiU of lndlvldunl 
States. We have here a limitation of the principle bued on a free decbion taken by the partlct 
concerned. Such a limitation is met with in cases where the nec:essity of regulating nationality 
questions arises out of changes in the territorial atatua of countries (treaties of peace, treaties 
concerning territorial cessions not arising out of a war); It is met with aiAo In c:.- wfu1re the effects 
of double utionality arising out of the main principles of f141 "'"P;,.;, and of fu• 10U rt~nder a 
solution essential, since they engender aituations which are likely to threaten the good relations 
between States. Since such conflicts are becoming more and more frequent as a COII!Iequence of 
emigration and re-emigration, the regulation of nationality q\le!ltions mUAt be undertaken in 
order to prevent diplomatic disputes and to remove doubts and uncertainties in the person~ 
relations of the citizens of the vanoua countm. There exi~t even plurilateral treaties which contatn 
stipulations applicable to ~everal States and thus establish a juridical balil for rulct which may 
~haps in the futwe come to be generally recognised as customary law (ef. Convention of Rin de 
Janeiro of August r)tb, ~~.ratified by the United States on January 28th, 1913, "e.tablili~ing 
the status of naturaijsed cttizem who again take up their resi001ce in the country of their origan"). 
But the fact that it ia pcl!!Sible to solve problems of nationality by means ~ international agree· 
ments does not imply that such a solution caD be regarded u f141 MUuarium, that Is to say that 
the necessiif of solving these problems arises out of imperative pr:ovi.<lions of modml in~tion:d 
law. Even if the exclusive jurisdiction of individual States which international law recogru.'!eltn 
the matter is reg.,ded as a relative conception, dependent upoo the development of international 
relations, it may be asserted that, for the p.esent, thole relationa have not developed to auch an 
extent as to justify the view that restrictions oa sovereignty exist in the matter and that itt exercise 
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It controlled by lnternat~al ruJel. Individ~ Sta~ ~:_e ~t=:ta r=::: 
by meaN of ;agreement.; if they do so, theJ!.exclusflvthee l ts But in the present state of-
and to an extent depen&'llt upon the pr0V1!>10115 o agreemen · . u rreuss4ril 
International Jaw, it would be premature to say that problems of this nature ~ 'Y 
be rl!f{ulated by means of conventiom. • . · hat 

The political interest.• of the various States are too divergent t? Justify the. assert;i~ t t ~ 
ofJiniD necmilati1 exi~t• which will create and imrose rules for settling ~ conflict~ ansmg ou 0 

the divenity of Jaws. Still more mu•t unilication of legi~Jation, the creation of a smgle world Jaw 
In this field. be considered a chimerical undertaking. It is doubtful even whether any puryose 
would be ~ed by recommending a few general principles to be app~ by Governments, e1ther 
In drawing up tbelf internal laws or in concluding diplomatic conventiom (c/. Yuw-Book of. 1M 
lnllitute of International Lafll, Volume V, Oxford Ses.<~ion, pages 56 an~ 57: Volume XIV, Cambndge 
Sctl~lon, pages 66 to 76 and 194 to :zoo; Volume XV, Venice- Session, pages. 233 to 271). ~ven 
1upposlng that those principles were adopted in drawing up internal Jaws or.biJateral con.ve~tions, 
conflicts of Jaws woufd still inevitably be produced by the divergences whiCh would anse ~ the 
Interpretation of the uniform Jaws and by the restricted application of. the bilateral co~ve~t_lons. 

Taking Into account the political nature of the problem and the mt~ of th~ mdiVldual 
States, our enquiry mWit be as to whether there are not problems connected With confl!cts between 
diiTL-rent nationality laws which might be settled by mternation~ regulatio~ applicable .to all 
States. Recent developments in international relations and certam tendenaes apparent m.the 
method of settlement of certain conflicts of nationality show that, in practice, a few conceptions 
have been evolved which are recogni'IC!d by almost all States and might serve as a basis for future 
legislation to be enacted In the form of a general convention. It is true that this jus MSCituf'14m 
hardly affects the principal qu~tions: It applies, rather, to secondary problems; for it is obvious 
that the principal problems involved in such conflicts are not ripe for immediate solution and that 
the work of codification mtL'It proceed slowly, by stages, beginning with the lesser and working 
up to the more important problems. Wherever there is any sign, however insignificant, of a f!'eneral 
agreement on anyfrlnclpfe,lt is desirable that such agreement should be given a concrete form. 

Indications o such agreement as Is referred to are to be noted and given definite shape. 
But, apart from the customary law which is in process of evolution, certain tendencies are becoming 
apparent - Insignificant perhaps, but symptomatic - in connection with questions capable 
of being solved without encountering political obstacles. In this case we are not dealing with 
CIL~tomary law In process of formation, but rather with ideas the development of which should 
be encouraged as U!leful for the solution of difficult ~ituations arising out of conflicts between the 
various national laws. In this connection the work of codification will be creative, while at the 
aame time remaining practical and appropriate to the existing condition!! of international life. 

For this reason 1 distinction should be drawn between the two classes of question. 
In the flrsl clnss of question, the work of codilication will consist in recording the common 

view which is gradunlly being formed as to certain secondary problems of conflict of nationality 
Jaw. 

In the second class of question, the work will consist In solving certain kinds of conflict for whi~ 
1 uniform solution Is already being sought In practice. 

It Is obvious that, when a problem has a political as weD as a legal aspect and the former 
mu~t prevail over the latter, no action can be taken. It is therefore impossible to effect a uniform 
regulation of all problems ari~ill#l out of conflicts of nationality; the work can only be achieved 
by a process of selection and elimination. No solution can be hoped for where there is the slightest 
ausplclon that the problem Is of a politiral nature. 

I. 

International law has In practice established for the solution of two categories of conflict 
of nationality Jaw ntles which are almost universally recognised and adopted. These rules may 
be considered suitable for embodiment in a plurilateral convention. 

A .. - In cases in whh;h a conflict of nationality arises out of divergencies in laws based 
respec~1vely on the principles of fus sol~ and of jus san gui11is, the law which must be applied, to the 
excluston ?f th~ oth~r. ~ust depend upon the domicile or mere place of residence of the person 
wh~ nnhonahty Is m d1spute between the two States. That is to say, if a territorial authority 
cla!ms that its ius soli must prevail over the fus sa11gui11is of the other State the latter cannot 
cl~un recognition of its jurisdiction within the territorial limits of the State' which applies the 
cnterion of birth. Such jurisdiction is excluded in matters of personal status and in matters of 
real P!"Operty: for example, the case of the estates of deceased persons who according to the laws 
of their country of origin (u fu" ~an~uinis), a;e subject to the Jaws of that ~ountry, and, according 
to the l.aws of the country of the1r b1rth (u 7'"' sol1), are subject to tbe laws of the latter. Any 
other Vlew would be tant~o~nt to an indefen~ble infringement of the principle of the indepen
dent;e of Stat~s. Therefore 1t lS gem;raJiy recognised that, in cases of double nationality, the diplo
~a.bc protection of the State of wh1ch a person is a national in virtue of ·us soli may not be exer
~~~ on beh~lf of tha~ ~n on ~he territory of another State which daims him as its national 
~ Virtue a! {tiS SllllgtniiiS: and, '?'fl versa. the diplomatic protection of the country of origin (es 
~ sen~'!ts) may not be exerc1sed on the territory of the country of birth of an n whose 
nat~ontft¥ 1s there go~rued by the prin~ple of fus soli. Such a recognition of ind!~t diveren so ubons for conflicts of laws comes mto operation in every case in which tl).ere is some bo d 
sit~=~ tofhea~n ~ncernt t ed) and the territory in question (such as doiniate or residen:e 

r-~on s es a e . • 
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, • . Th~ ~oci~. ~~blished by.the practice ol the cb&DCell.xit'S and of diplomacy, is r«ogniwd 
.by unplicatioA Ill Article 7 of the Tr.::.ttv coocludcd bet•'l!en Spain and the A~ntine Republic 
•.em September ust, 1865 (see C.U.vo, \'olume II. PI&'! ,16: Zn.ULOS. Volume II, pages 4()•51 
-.a.~ 192). It is furtlwr implicit ill the conventions •hicb pro\ide for the rqulation of contlicts 
ansmg out ol dou.ble D&tionatity .. for ~·hen thf.~ recognise l't'Strlctiona on the eover.::ignty of the 
S~tes c~ Ill nprd to nationality questions and. for example. make the princil\(e of ;.., 
.ali applicable ooly in the third ~neration. such conventions i,_/«<o &s..1l'rt the principle that 
the ~t~ ~w i.' alone applicabJ. in aU c:&!IH •h .. ~ an exemrtlon is not sptdally providt'd 
for. ThiS prmaple ol ~pect for territorial authority is explkitly laid down in the Swiu Law 
o1 June asth. IC)O]. 011 the aaturatisation of fOR:ignen and the r.::nundation of Swiss nationality. 
Article 6 of this law reads u follon: 

.. A_ person who, in addition to S•iss nationality, JlOSSC!MH that of a for.-ign l:\tate, Ia 
not eatttlcd to claim as against that State, so lone as he is rnidt'nt tht>r.::in, the rights and 

, protection pertainlag to tl>e atatus of S,.-ils c:itikn. • · 

. It would undoubtedly be utelul definitely to uy down thi• }'lflnci["O· which In practice hu 
often been applied by England and America (see War5.-,- Treatiw, Volume I, pilKt'l 1()5 and 
a¢1). The clrilft of an iateraational convention on diplomatic: protl"Ctlon aubmltted by the Ameri· 
c:aA Institute of International Law to the Director of the Pan-American Union on March Jrd, 
193.5, embodies thi.' prinCiple of non-inten-ention in tht- fuUoli\·lng l'lfovi:Uon (Article 7): 

· • A diplomatic c:laim is not ad.IDi11Sibk- when the Individual In whllH behalf It 1-
p~nted is at the IIUile time considt'fed a national by tht- law of the country to which 
the claim Is made. in virtue of circum~tances otht'r than th0110 of mere re•idence In tho 
territory (!ee Codification of American International Law, Washington, 19~5. l'an·Aantl"lcan 
Union, Draft No. 16, page 56). • 

' This provision applies to aU the typical conflicts betwet"n j111 toll' andj'"' lllllfNillil, with the 
exception of cases where nationality is impoM"d by the me~ fact of resl rnce, which, howevrr, 
c~nnot be regarded as conferring a title to nationality; domicile In connl"Ctlnn with the principal 
enablishment of a person might Justify the prf'lumption that auch a Jlt"flflll lntrnded to bl"Come 
a national of the country which he had selrc:ted at his place of hnbltual rrtldt·nre; but ancb a 
pl't'SUmption does not exist in cases of mere temporary resldrnce. 

B. - Although the provision referred to Is bued on the prlndple that eKh !'tate hu the 
incontestable right fully to apply its nationality law on ltll own territory, mt'ntlon muat be mad., 
of exce)>tions based on other principle•. and particularly on that of U·Urriloriulily, 

It would be necessary to provide that the territorial law of nationality ahall not &Jlllly to 
children born in a territory where tht'ir fathen enjoy prlvllt•gt"t and immunltlrt &ruing out of 
ex-territoriality, or where they exercise public duti.- on bt!half of a foreign Government (con11ula 
belonging to the regular consular service, officiala on a foreign mil8ion, delt~gatu, memhf!ra of 
international commissions, etc.]. . 

This principle is embodied an the draft of the Institute of International Law (Article 3, para· 
graph J, Y 141'-Bocll, XV). It should be definitely rec:ogniSt'd that the children of diplomatic agent a 
and consuls regularly accredited to a foreign Power ahall alwaya be regarded u born In the country 
of their father. 

In this case the principle of ; .. , toli Is aet aside both as r'-'~ard1 the law of the territory In 
which the agent exercises his official duties and as regardl the law of the country of which be Ia 
a nationaL The perscmallaw of the agent hirmelf II therefore alwaya applicable both In relation 
to the foreign country and to the agent'• own country, even if the latter rec:ognltet exc:lualvely 
the principle of;.., soli without any reservation~ In favour of i•• ,.,,,;,..,, 

This "universality• of personal 1tatua II rec:ognited by Engliah law (tee Drcav-KIITH -
.A DigiS oJIM Ltr. of E"flltff4 Ma Ref""'" *' 1M C011/fia of l.ilflt, 1922, page 171: calif! of a 
child born of a foreign diplomatic agent on British soU; page 181: cue of a child born of a Drltiah 
diplomatic agent oa foretga soil See also the provision of the Britiah Nationality and Statu• of 
Aliens Act, 1914-193:2, Sect. I, 1.6.rv: "hie father ,.-u at the time of that person'a birth In the 
service of the Crown;. 

An explicit r~ation abrogating the ;ut toU in the caw of the dP.AUndanta of diplomatic 
agents is made in the lawa of the Argentine, Brazil, Bolivia, Chile and Guaumala. The new 
BelgiaD Law oa Natioaallty of May 15th, J9Z3, assimilates to residence In Belgium residence In 
a foreign COUDtry so long as the father of a minor entitled to option eurcilea an otrw::lal function 
there oa behalf of the Belgian Government (Articli 8, parllRfaph of). Further, the Franco-Belgian 
Convention of 1891layt down that the children of diplomatic agents or COIIliUIJ bi!Jonging to the 
regular comular service thaD keep the nationality of their parents ante. they lay claim to the 
benefit of the law of the country in which they were born. 

In practice, the French Chancellory rec:ogruaes without aay restriction the principle aet forth 
above, and extends it to the children of aU foreigners obliged to reaide In France for official reasons 
even if the father does aot enjoy diplomatic privileges and immunities (see VAJ.tn- Manuel 
u Droi4 i111erruJljqul t"PI. 1914. pages 77 and 78). Although no formal text exilts (for variou1 
draft proposals tee Pn.I.ET-NnJOnT- M11nrul de Drllil i111en141i01Uil fwiw, 1924, pagea 79 and 
8o). it is nevertheless admitted that ;,., toli must not be applied to the chi~dren of persons who 
eDJOf exemption from the terri~ law. Such ~ption would seeJD ~pplicable to the chi!dren 
of sovereigns aJid ngular diplomatiC ~ents (boldmg permanent appoantmen.ta), extraordinary 
agerrts (accredited for special mhsions - for instance, as repr~Utavtt of their Governments at 
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) d ial nts (members of delimitation commissions. 
intt-rwotional confcren~es C!f congre~ an 5J?I!C. age ts ttending international courts, etc.), 
C(Jmmi~~iont of inve5tigahon or m•~ed COJTI!Do:::Jons, ~en t ourt !let up to !Iettie any speqal 
including the judges of p<.-nnanent mternat~ . cour .or o a c . of ents or officials 
di~pute. Tile .ame principle shOI!ld .• frJrlltm be. apphed to the chil~re~ ag 
belon'(ing to international orgam§lltlons or appomted b~ ;ruch or~~tions .. t uld be fair to 

J::vtn if the father does not enjoy diplomatic immumt1es and pr1 eges, 1 wo f 1 apply the principle of ex-territoriality to the children of. consul!! who. are members o. a re~ ar 
consular M:rvice, of consular officials and, generally spealung, t? the children of. all for~Jgn officials 
wtw d" not Jl'>'l•,es~ diplomatic status, if they have taken up theu temporary r~1denb ~a ~ountry 
enfMcing fus 10/i In order to carry out a':' official ~i~sion recogn!sed and _pemu~ted. Y e O\ ern
m~:nt of that country. TIIis rule regardmg ~he children of foreign ~blic officials IS .~ot based on 
r"co,l(ni!!Cd rules of intcrnati,nallaw; the subJect would therefore require to~ dealt \\I~ ~xpressly. 

The above principle could not in any ca~ be ~ppli~ if the ~rent entitled to pn\Ikges was 
a national of the country In which he exnc•.sed h1s ~ffic1al fun~Uon~. . . 

If, however, he belongs to the State which has mvested him WJth diplomatic, consu_lar or, 
In gr:nt.-ral, official duties, or if he belonrs to a third State, his personal status must prevail over 
any diflt•rent provbions of the territorial law. 

II. 

The prohlcm~ of the 5~cond category ~e those for ~h~ch ~ational _law and in~ernational 
J•rar:tice furnio,h solution• capable of reducmg or even ehmmatmg conflicts. In th1s field the 
nL,tomary law ha5 not yet reached the stage of final_ development ~d only m~i':' outlines are 
t:i~tinl(ni,hal•le: in ~orne ca•es, however, it may be clal'!led that there 1~ a. recogmuo~ of ge!l~ral 
prindpb, although the uniformity of the rules applied IS not _a fact o~ which t~e law IS explic•t.ly 
mn,r:iouM. International codification may here serve to develop 1deao; which are still only embryomc, 

Tl1e changes lately introduced in laws a~ to the nationality of married wo!"~n, increasing, 
~~~ tlll'y do, the po~sibility of conflicts, necessitate measures to reduce to the mm1mum cases of 
clouhlr! nationality or of lack of anv nationality. Since the new principles naturally tmd to become 
more !(Cncral, the practical requirements of life necessitate finding some way of preven!ing con~ict. 

1he enumeration of problems given below follows the usual order and deals w1th questions 
relating to: 

A. -Acquisition; 
D. -Change, loss and resumption of nationality. 

A.- I. In regard to acqui~ition of nationality, it is to be observed in the first place that there 
11re situations in which national law, even though it fully recogni•es the principle of jus sanguinis, 
sets it nsido exceptionally in order to apply jus soli, so as to avoid the unfortunate consequences 
arising out of the lack of nationality of foundlings or of children of unknown parents. If the prin
ciple of jus stmguillis Wt're strictly applied, (I) foundlings, (2) the children of lerally unknown 
part•nts (that is to say, whose filiation is not established), (3) children born of parents who are 
known but who.•e natiOnality is unknown or cannot be determined, would possess no nationality 
whatsoever. The law of some countries ~olves the problem by applying the principle of jus soli to 
foumlliiii:S onl)' (para~:raph 4, sub-paragraph 2, of the German Law on Nationality of July 22nd, 
1913; paragmph I, sub-paragraph 2, of the Norwegian Law of August 8th, 1924, and of the Swedish 
Luw of May 23rd, 1924, concerning nationality).· It would seem more rational to apply this rule 
to all ca~t's of children born of parents who are unknown or whose nationality is unknown. The 
Trcnlit•s concluded, after the World War, between the PrincipaiAlliedandAssociatedPowersand 
~;r~e, Poland, CliCChoslovakia and the Kingdom of the Serbs, Croats and Slovenes recognise 
the fact of having been born on the territory of the States mentioned as entitling any person so 
lx>rn to the nutionality of those countries if they cannot claim another nationality by birth. 
A rccmnnwndation formt•rly adopted hy the Institute of International Law (Year-Book, Volume V, 
page ~7. paragraph I) has thus been adopted in modem practice. 
; _Tl~e adoption ?f t!1e rult>_reft•rred ~o.does not, of course, imply that proof to the contrary 

. )ll>llfymg the npphcallon of JliS sangu.,ns, would not be admitted. The application of jus soli 
mt.-t be_ rcga_n.lt•d as a_rresumptio~ j11ris lan!u"!. But, until proof to the contrary ha~ been brought, 
the nahonahty of children of th!s category IS definitely established (see Convention concluded 
t•n Jt.me (t_h, I920~ bt•twt't'n Austna _an~ Czechoslo\·akia concerning nationality and the protection 
t•f m~nor!tlt·s. Arhdt• 5). The adnu.ss1on of proof to the contrary might, of course, gi\·e rise to 
n•t~thcts 1f the l~1w_of the ~ountry \\:h~re the child \\as born or found does not admit of thP appli
,·;~uon of the _PTI~l'lplc of 1~ sanguuus. Tile mle regarding proof to the contrary c~uld therefore 
t•nly ~e appht·~ m couot~tes w_hose laws_ re.cognise the principlt' of jus sanguini.~. either purely 
a!ld smtp~y or 1':' c~n]unchon With ~~e p~nCiple of jus soli. Countries which adhere to the prin
t:~pl~ of ,1us sol• without _any modincatlon or ex~:eption would not be inclined to admit proof 
dmunatmg tht' presun1pt1on . 

. I am of op~nio~ that .t~e prindplt' referred to above, applicable to exceptional cases but elimi
natln~ the d1tl1cul~tes nnstng out of lack of nationality, might be recoprised as offering a fair 
>olut10n. In !~~cht't' such CM!.'$ would be so rare that such a solution would not he likelv to 
encountt•r pohtlcal obstacle.•. The general principle might be formulated as follows: • 

. :·~child bo_rn o~ parents who are. unkn?wn_ or whose nationality cannot be a.<certained 
ll\llliiNs th~ nat~on~hty_ of the ~tate m wh1ch 1t was born or found when it cannot claim 
am•tlwr_ nat1onnhty m nt:ht of bmh, proof of such other nationality hein~ ll.dmi.•<..--ible under 
th• law m force at the place whert> it was found or born." ' 
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l think that the above~ might be regarded as univusal and as suitable therefore. for 
c:odificatioD. fOI' on this point the views of the various legislations are unanimous. Thus custontary 
law.whicla is iD pi"OCCSS of formation might be replaced by a futed and ddinite rule. However 
it is a moot point whether the furmula containt.>d in the Trqti\.'S coalclu..tt'tl bet\\~lll the PrinclP&i 
Allied and Associated Powus and Gre«e, Pubnd, uechoslovakia and the Kbt~om of the Serbs, 
Croats and Sloveoes would aot be preferable (·AU pt'nOIIS bona in • • • tern tory who are nut 
borD nationals of another State shall i'so l•cl• beconte • • nationals"). (Sc.>e al!IU Article a, para• 
graph a, and Article 5 of the Polish Law oa Natio1111lity of Aprilgth, Jl)aO.) The fommla covol'll 
all cases where the nationality of the ~nts is kno-.·a but whe~. accorilillJ to tlto law of tlto 
parents' country, the child. if it is boro OD foreign t~nitory, does not i~o /t~clo acquire tht'ir 
nationality (c/. Article J, No. a, pangra~h J, of the Italian Law on Nationality of June IJth,l91:1), 

•• Ia &11 the other~ of acquisiuoa of Dationality MoJo onre· ... ,;o, it is doubtful whether 
unifOI'In rules fOI' the IOlutiOD of contlicts could be est&&bliahed without encountering political 
obstacles making the introductioo of international instead of national rules irnp<liWIJie. It is 
true that the legal pi"&Ctice of aome countries and tome intl'rn&tiunal connntions have devised 
preventive measures to avoid difficulties arising out of double nationality. One mil(ht, for rxample. 
put forward the principle of allowing ao optiOD for the nationality whil:h would arise front' the 
application of ;.., loli, excludi~ its operahOD wh~re it was contrary to the law of tho nation of 
origin (see tho system adopted an the Italiaa Nationality Law of June 13th, 1918, Article 7 -
RenuDciation of the nationality of origin). Or one might r~ognbe a rule permlttlns rrsm..tllltlon 
of a nationality acquired by birth in a territury whose law gave persons born there the natlonllllty 
of tho place of birth. Ia the former event, a law other than that in force in tho territory apJllylng 
the; ... 10li, would be r~ognised aod tnated u binding: the law of the territory would Umst;ivo 
way before the principle ol ;u 1111tpi11i1, but tho etlec:t of thelattrr would be mt~rcly au11penalve. 
Ia tho second event, however, it is the territorial law which would be ars,ll~ suhjl'Ct to rt'Col(nl· 
tion of a resolutory operation of;.., 11111pi11i1 by way of ·npudiatlon o the nationality acquln·d 
b1. the fact of birth (c/. the Tnaty of Amity and Conunl'fco between l.Jelf(lum and liollvla 
o April 18th, 1911, Article 5, paragraph J). Neith~r the principle of option nor that of repudllltlon 
C&D be recottnlsed as based oa cenerally acc~pt~d rulea of International law (lltlCI, however, the 
international treaties quoted by ZltBALLOS, 55·58, and the Tr~aty betwMn Spc,in and l'ortugal 
of Aprilust, 1866). Further, though these principles are rccognllcd by the law of crrtaln countrlcl, 
it is doubtful wheth~r countries which base their law in the11 matters wholly on the prindJIIe 
of ; ... 11111pi11i1 would agree to exceptions, seeing the Incertitude in which their natlunala would 
be placed iD r~gard to their allegiance ~nulml1 ctntdili0111, 

On the other hand, countries which have the system of; .. , 1oli without an~ exces>tluns wo11ld 
not be inclined to recognise any limitation of their sovereignty, even auch llnutatlon a1 would be 
involved in the repudiation of a nationality alr~ady acquired. Although there exlat agreement• 
between States which have butd their lt'gialatloa on totally diffrrent or even contrarr princl}Jitl 
(Conventions between American Republics recognising excluaivdy the principle of 1'" 1oli and 
some Europeaa States which have adopted the oppoalte aystem of jNI '""'"'"''; ZJIIIALLOI, 
Volume II, pages 55 II Uf.), the system is far from bemg universal or gcn~rally IICCI'Jlted. l1urthrr, 
it is doubtful whether a aatisfactory solution could be reached by adopting the prlnclJ•le thu.t 
nationality acquired jNm UllfNSIIU is retained only by the lt'Cond grneratlon and Ia lo11t by the 
third, a right of option, however, being prelt'fVed (c/. the British Nationality and Statu• of Aliena 
Act, 1914 to 1922, Section I. I, •· V). The principle mentioned, which is advocated by the h111tltute 
of International Law (YMt'"Bool, 'Volume XV, page 171, Article 3 of J<caolutlon) and embodied 
iDa few conventions (Treat)' between Germany and Guatemala of September 1oth, xH57, Article 
Jo, paragraph 4: ConventJOD oa Nationality concluded betwem Italy and Nicaragua on 
September :aoth, 1917), Ia far from being generally recognised. 

It would cert.Unly be an advantage if the above rules could be generally recognlKd; It would 
help to eliminate the difficulties and com_Plicationa arisina out of double nationality, which repre• 
lt'nts aD absolute!labnormal pbue in mternational life and which, according to )f. Orlando's 
apt observation, creates contradiction• the adjustment of which might bailie tho 01011t aubtle 
legal brain•. But although the difficulties and drawbacks involved In multiple nationality are 
obvious, it would be premature to aay that in preteDt circumatancc:s It would be poMiLie to con
c:lude aa intemational convention with a view to avoiding the unfortunate COfiJCquencea of tuch 
conflicts. The adoption of the rrinciple of option comLined with the pot~~~iLi!ity of repudiation 
(Recommendations of H. FAUCHJLLJt, Treatise, Volume I, 1, page 845, Not. 3 and of) and the 
recognition of ;.., 11111pi11i1 limited to a certain number of ceneration• (Recomroondation of the 
ln<>titute of Intl'fnational Law) would certainly encounter political ohttaclca. I do not mean 
to say that a rule based on these principles would be absolutely impoMiLie, but experlcnc:e of Inter· 
national practice shows that the object in view would be more easily achieved by means of bilatc..oral 
coaventions which oftm pronounce for the application of the right of option u an efficient measure 
to avoid the disadvantages of multiple nationality. It must, however, not be forgotten- u was 
observed by K.. Fusinato and Mr. Westlake during the dilcuMiona of the ln11titute of International 
Law (YUT-Book, Volume XV, page 237) -that any propo!lal put forward with the oLjed of 
avoiding conflicts of law mu.cot end in the drawing-up of a uniform law Oil nationality. The tenden· 
cies governing intemational practice at the present time, however, would make. such a 10lut!on 
impossible. Only a few isolated questions can be taken up with any hope of a aolutJOD commandmg 
general approbation. 

3-. Granting the existence of double nationality which canoot. be e~iminated .by tsta~lwung 
a prease and conclusive general rule, and the dangeroua uncer1alnty mvol~ed m c:t:rtai~ legal 
situations, might not a solution be found at least for the following cues ? In the event of a dlllpute 
as to the nationality of a person of double nationality arwnc in a State of which be wu not a 
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IUhject which of the two nationalities should prevail ovet ~e :~er. a'!!: r~~pnnc· ~p~~1 
for the'purpose of the issues in qu~tion? We have observ a , m eo e . . . 
tho sovereignty and independence of States, the legal position o~ a person whose nauonali~ ~ 
In di.,pute between two States is settled, u ~ainst the other claunant State, by the fact ~f hlS 
being domiciled or residing in one of the two States. The theory put forw~d by ~~untschb that 
preference mUIIt be given to the State in which the perso~ con~med has his dormcil~ (see Inter
national Law Codifu:d, Article 374) -which was recogmsed m the Venezuelan arb•tral.aw~ds 
of 190 3 to 1905, as well as in the Canavaro ca<Je ~ttled by t~e. Pennane!lt Court of. Arbitration 
at The Hague in 19U - is not satisfactory, espec~lly ~here 1t IS a q~estl~n of confbcts between 
Stat(.."l which are directly interested in the determmat10n of the natlonalit):' of a person whose 
alll:giance is claimed by the two States on equally valid grounds (~e also ~WISS ~nsulat; Regula
tion• of September IfJth, 1~19, Article 49). On. the ~~her band •. m. cases m wh1c~ a tha~ St~te 
must decide upon the validity of one of two nat10nalit1es, the pnne1ple of alternative natio~ty 
might be adopted, making the decision dependent upon one _only of t~e two factors determmmg 
nationality, namely, that of domicile in on~ of the t~o cou!ltnes, o!- m the case of a ~.son who 
11 domiciled In neither of the two countries of which he i.s a. national- ~e last ~orm.cile. We 
mu11t atress tho fact that such a sol11tion, admitting the prm~1pl~ of a!ternat•.ve nationality, could 
only be applied in relation to third States and cannot be mamtamed m relat10n to the two St~tes 
which cla1m the allegiance of tb~ person In question; f<!r th~ ~tates tJ:le prob~em of double nation
ality hardly exists and ~he ~atlonal of. a State, even if domi~lled o~ Jts ~emtory, may nC?t base 
any claims on that nationality as agamst _another Sta~e wh1c~ cla1ms. h1s all_eg~ance. m virtue of 
Its laws. In each of any two States of wh1ch a person IS a national, h1s allcgmnce Will always_ be 
determined by the law• locally in force. This principle applies in general to aU matt~rs relating 
to his persomLl status. As J.•iore has justly remarked, "it would seem evident that confi1cts of laws 
arlslng bot ween two States out of the double nationality of one of their subjects must be settled 
In accordance with the laws of the country in which the person who gives rise to the conflict resides, 
or of the country In which the disputed property is situated". But outside these two States the 
Jll'lnclplo of domicile would play the pnncipal part. 

I consider that the principle adopted in the Japanese Civil Code (Article 8) might, with certain 
modifications, be rccosniscd as a rule offering a solution for cases of double nationality. Article 8, 
paragratlh 2, of the japanese Civil Code reads as follows: 

"Any person who at the same time possesses a foreign nationality shall be subject to 
the laws of the Empire, and any person possessing a double foreign nationality shall be subject 
to the laws of the country of which he has most recently acquired the nationality." 
The second part of this provision should be amended, for if the most recent acquisition of nation

ality Is taken as the criterion, no solution is provided for conflicts arising out of the acquisition 
of nationality by origin. It would therefore be preferable to recognise as valid the nationality 
Indicated by possession of domicile in one of the countries of which the person is a national, and 
if he is domiciled In neither of the two countries, the nationality corresponding to his last place 
of domicile. 

D. - x. Defore broaching the problems connected with change,loss and resumption of nation
ality, It should be pointed out that the political obstacles which stand in the way of the solution 
of these problems would be very dillicult to overcome. If we consider in the first place questions 
relating to naturalisation, it is obvious that each State must be free to enact whatever rules it 
may think fit concerning the conditions and consequences of the acquisition of its nationality 
by naturlllisation. These rules will not always take into account the provisions of the law to 
which the person applying for the new nationality is subject and to which he remains subject 
even after naturalisation. Naturnlisation is an act of sovereignty, and any limitation of the powers 
of a State in such a matter is not to be thought of. There are cases in which a person acquires a 
new nationality by means of naturalisation without being released from his original nationality 
by the State of which he was a national, and it also may happen that a person may renounce his 
nationality in order to acquire another (this is a condition which is often prescribed by the laws 
of a country of which it is desired to acqulfe ~he nationality), but that subsequently the application 
for naturallsation is dofinitely refused, 

The first case constitutes a typical example of double nationality· the second case is an 
example of loss of aU nationality. ' 

To avoid such ditlkulties, the recommendations of the Institute of International Law might 
be adopted (Volume XV - Resolutions adopted at the meeting of September 29th x8g6 Articles 5 
and 6) :. ~ut ~t is very doubtful whether s~ch solutions would be generally accept~ble, ~ that 
the political mterests of a State may requrre complete liberty of action in matters of naturalisation 
a~d may forbid th~ restriction of its authority implied by making its decisions, in certain 
c~rcwnstances, con~mgent .upon those ~f.an<!ther State. The latter State might refuse to release a 
gtven ~~n from 1ts allcg1ance, even if 1t did ~ot reco~ the principle of perpetual and inalien
able .a!J~glance. !doreo':ef• t~e !aws of certam countnes do not consider that the voluntary 
acqUlSltlon ~f fore1g11 nat1onlllity tps~ /~ involves the loss of the original nationality. 

- One nugl~t a..Jt wh~ther .the pnne~ple ~at States should in future grant naturalisation, or 
e~ z:eswnption of their nahonality, to nationals of another State only if the latter have been 
explic1t~y released from ~ allegian~ to that State could not be embodied in a general convention. 

ThiS could n~ore easi_ly be a~~eved by means of bilateral conventions which can take into 
account .the special relations exiSting between two countries (for instance the Austro-Serbian 
Convenh?n of June 16th, ISSJ, stipulating that the subjects of one of the co~tract.ing parties may 
not ~C<t_lllfe the status of ci~i~ in the. territory of the other party without previously obtaining 
petnUSSlon from the authonhes of thea own country to renounce their ori,ainal nationality;~ 
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also the agreement betweea Fraoce and Monaco ol Octo~r 7th. 1919, and the conventions con• 
eluded ~tween Czechoslovakia and Amtria. June 7th. I9JO. Article 16, and ~rmnny. October 
JIStJ 1922. Article lJ). 

Nevertheless. there is reason to think that an international agn:ernent might he 1'\11\clled on 
the point if the l'eCOIIlJDeDdatioos ~n« natunili."'ltion went drawn up so as to make their 
application optional. for illstaoce: 

(1) Naturalisatioa may be granted only on condition that tho ap1llicant prG\'CIS that hjj 
country of origin has released him from ita allt-sillDl"e: 

l2) But if the country of oripD adheres to the principle ol perpetual and lnali~nal•le allt>ghmce. 
such proof may be dispensed with; and • 

(3) Naturalisation may be granted if the applicant can prove that tho refu.t~~\1 of the required 
authorisation was not based on jmt and rnsonablo crounds; tho fllct that the appliciUlt 

· has not fu1ftlled the requirements ol his country in tho matter of eompubory military 
. service mmt alwars be regarded as a valid cround fur Rfmal: 

. (4) Acquisition of nationality by nat\ll'ali$ation shall not entitle tho State which hu grantl!d 
naturalisation to extend diplomatic protection to tho naturali."~ed J't'Non as 1\glliJL~t tho 
State of which be was formerly a national if nahU'alisation was obt!Uned by reiLwn of the 
fact that the grounds on which authority to apply for naturl\liqtion was rdWied wont not 
tmt or reasona~. or if the country of origin adheres to tho princla>lo of pcrpctulll and 
malieoable allegiance. 

It would, on the other hand. be datirable to lay down the rule that reloll.'ll from allrglanco 
owing to naturalisation in a foreign country involves the llllll' of tho original nationality only on 
the express condition that naturalisation Ia actually obtained. The application for denntinnnlltlutlon 
should take efiect at tho moment at whkb the new nationality ill elloctlvely acquired. The ~rom• 
mendation of the Institute of International Law (Article b) would not cover aU CIUt'l whlrh · 
might arise, for it only provides for the case of a penon who baa fullillcd all tho Rqulromcnts for 
obtaining naturalisat1on in another country. If thai eonditio1111 have been fulf1Ued, 10111 of tho 
original nationa!~l may result. But cases might occur in which the conilltio111 for the acqula~ltion 
of a DeW natio 'ty have been fulfilled and the request for naturali.'lltion ill newrtbdcu aub
sequently refused on account of circumstances arlsi~!f alter tho •l'l•licant baa been ~lc-IUIIld from 
his original allegiance. If. according to tho legialatlOD of tho original country, it il the actuul 
naturalisation which produces tho losa of tho original nationality, the dangar of 1oM of all natlonnlity 
does not really exist. But if the laws of a country provide for the 10111 of tbe orlglnlll nutlonulity 
in case of naturalisation in a foreign country which in.,bts upon tho condition of formal 
release from the original nationality. such release, once It baa ~n granted, may be tbo caWII! of 
loss of aU nationality if tho application for naturalisation is subsequently RfUMid in aplte of the 
fact that tho required conditio1111 have ~n fulfilled or the nece~sary pcrmi.'llllon from the orlglnul 
State obtained. For this reason it would be deo~irable that tho princivlo ahould be llud down thut 
release from allegiance should only take eftect when the process of naturaU.ation has been dvftnltcly 
concluded. Certificates authorising application for another nationality need not neceuarily involve 
losJ of the original nationality. I may quote a very reasonable meiL,ure embodied in J'uli~h lt•!fltl
lation, which provides for the loss of Po!Wa nationality in the event of naturalillatlon in a fnroagn 
country, but lays down restrictioiUI in regard to pcnons liable to compuLwry military IM'rvko. 
In the case of such penoos a certificate of rdea.'le is required, but this rckoa."~e only become• ef!t"Ctlve 
if a new nationality has actually been acquired, and becomes nuU and vuld two years after it hu 
been granted; after the expiration of thia time-limit, whkh, if QflCell!lary, mar be prolonged, the 
release becomes inoperative, and Polbh nationality is retained (!lee l>ecrf!e o )larch :aut, 1925, 
promulgating administrative regulations for the execution of tho Law of May :ayd, 1924, on cnm• 
pu1sory military service, Legd G&Uil4, 1925, No. 37. pot. 252, paragraJ!M 531, and 535). Thill 
principle should be applied in all cases where the laws of a State require that, be ore naturalilontion 
in a foreign country, formal authorisation mu.,t be obtained, even if the appUcantJ are not llal,Je 
to compuls«y military service. The above rule (Hoaturalisation ahaU depend upon tho production 
of proof that the country of the applicant has re.leaaed him from its allegiance") ill therefore to 
be taken as impl~ that the release from nat~!~ only coma into operation at the moment 
when naturalisation has been craoted and has act y taken effect. 

:a. In modem law there • one particular cue of change of nationallt y which might be callOO a 
ffl!tnurry change. although it could not properly be called involuntal)', namely, change of nation• 
ality by flllll'ri4gl. 

No conflict could arise here if marriage always and everywhere involved 1oM of the forml!l' 
nationality and the acquisition of a DeW nationality. But. 111:(.101 that the Jaw on tbe!ie matter• ill 
based on different systems in different countries and that there il at the prewent time a very 
marked tendency to grant married women the right to choose their own nationality, lm.'llpective 
of the fact of marriage. it is obvio111 that conflicts m111t arise which were formerly unknown. 
The current of modern opinion has bad an inAuence on nationality Jaws, and the principle that 
a married woman should have the right to keep or to acquire ulhe thinb fit (even for children 
who are in her charge) the nationality abe prefers, irrespective of the natitmality of her hUlliJarul, 
is fully recognised as a unilateral or bilateral rule. That ill to say, it ill unilaterally laid duwn that 
a woman who is a natioDal of the country does not, when marrying a foreigner, .folie her original 
nationality noJess abe 10 desires, but the case of the marriage of a foreign woman with a natltmal 
of the country is DOt settled in the same seme; or else the general bilateral rule is laid duwn that 
marriage does DOt involve the denationaliution of the woman, without making any distinction 
bet ween the case of a woman who is a national marrying a foreigner and that of a foreign woman 
manying a national of the country. 
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Apart from legislations which do not contain :anY provisio~ regarding chang~ of nal!onality 
throu h marriage, or which make a change of nat1onali~Y. con~mgent upon certam ~al con-

• •
1 

g (fur m.~tance: domicile, reciprocity), we must dJStmgwsh between .t~e two mam. sys~ 
t~~~:: dt:scribed above. As an interesting example, we may quote t~e pro~on adopted. m ~~et 
lc · latio~ which-in cases of marriage betwe~. pe;-;ons belougmg to different nationalities, 
on~ of the artiL-s bdng Russian-makes no dJShnctJOn between the sexes and lays. dow:n the 
cneral ·!ciple that marriage does not affect nationality but .allows a chan~e of nationality to 
~ effect':: upon a special request submitted by the bride or bnde~ooll!- (Article 103 .of the Code 
rc:gardinff Civil Statu.'!, the Laws of. Mar:"age, Family and ~WU:dianship). '!he. SoVIet Law of 
:Nationality of 1924 (Article 5) prov1des m such a case for sunpliJied natur~tion. . 

The mO!It recent laws ahow a marked tendency to abandon the ol~ pnnople that marnage 
ipso facto involves loss of nationality fur the woman (Law of the_l!mted States of Septe~ber 
23rd, 1922 ; Belgian J.aw of May 15th, 1922, Article. ~8, requmng 11: .f?rmal dec.la~ation; 
J{oumanian Law of February 23rd, 1924, Article' 38, p~OVJding for the ~~bility of ~eta_uung the 
orif.:inal nationality by a provision inserted in the mamal?e contract~· failing such, ~ virtue of a 
special declaration made m pro,vcr form before o~ at the t.une of ~arnage): In these crrcwnstances 
it ill not surprising that there a a considerable mere~ m conflicts of this nat~e. These. wo~d, 
however, be aolved if the un.iform principle were .established that a woman retams h~r. nationality 
upon marriage (or In the ca.'IC of the naturalisallon of the husb~d) unless s~e expli~1tly declares 

. that ahe desires to acquire the nationality of her husband. A prOVISIOnal draft m~~ational conven
tion on the nationality of married women, taking into account m~em tendenc1es m sue~ mat~ers, 
has bet'n drawn uy by the International Woman's Suffrage Alliance (see also the d1scuss1ons 
oft he Inlernationa Law Association and the able report by Mr. Ernest J. ScHUSTER on "The Effect 
of Marriage on :Nationality":. Repor~ of the 32nd ~nference~ 1924, page~ 9-25). 

We cannot here analyse m dcta1l all the proVISions of thiS draft, which endeavours to solve 
the many dillicultics arbmg out. of ~ffcrences of nationality bet~een husband and wife cause~ 
either by marriage or by natura.hsatl'?"· But, although the estab~~ent of a w«;~rld_law on this 
aubject, or the adoption as a bas1s for mternalla.ws of the general pnnctples embodied m the draft, 
is very dcsirahle, it cannot be allirmed that the moment for such measures has come. The obstacles 
in the way of sud~ a solution woul~ sc~m to be very gre.at, for it is ~o! li~ely that t~e ~tates of 
the Continent of Europe would be mclmed to accept, wtthout any limitation, the pnnc1ple that 
the marriage of a·forcign woman with a national does not involve the loss of her original nationality. 
Even countries which recognise the right of a woman who is a national and who marries a foreigner 
to refuse to acquire the foreign nationality of her husband (unilateral system) might seriously 
object to the reciprocal application of this principle. 

· I am of opinion, therefore, that the introduction of the general principles laid down in the 
above-mentioned draft convention concerning the nationality of married women would now be 
premature, and cun only be contemplated as a later stage in the work of codification. In the work 
of progressive codificahon the greatest caution is required, in order not to compromise the possi
bilities of a general btternational regulation to which internal laws would be subordinated. For 
this reason an attempt must be made to l'revent or to remove the most acute and harmful 
conflicts while taking into account the political obstacles which might make even the most modest 
work of codification Impossible. In view of the Impossibility-which I suppose to be only tem
porary-of settling nil conflicts regarding the nationality of married women, I am of opinion 
thnt, in present circumstances, only thre1 problems can form the subject of international regulation 

A. 
The lnws of many countries provide that the marriage with a foreigner of a woman who is 

a national always involves the loss of the original nationality of the woman, even if the laws 
of the country to which the husband is subject do not consider that marriage gives the wife ipso 
facio the right to acquire the nationality of her husband. To meet such cases the following rule 
is necessary: "a woman who marries a foreigner of any given nationality loses her original nation
ality only if she acquires by marriage the nationality of her husband in virtue of the laws of his' 
country". The adoption of this principle, which is recognised even by the legislation of countries 
which do not have the rule of denationalisation of a woman through marriage with a foreigner 
(such as .lkl~ium, Bulgaria, <:Jlina, Costa Rica, Fr:mce, ltaly,.Japan, Mexico, Poland, Portugal, 
Roumama. San Salvador, Swttzerland, the Free Ctty of Danz~g). would be an effective means of 
eliminat~ the risk of loss of all nationality owing to the differences in the various legislative 
systems. Such a solution might form a compromise between these systems and smooth the way 
for a !uture agreement and. a more comp.lete regulation of these questions, while it would meet 
the VIews of those who clatm that marned women should possess independence in matters of 
nationality. I would therefore propose the folio~ rule: 

. "A married. woman ~nil lo..-:e her nationality only if at the time of her marriage, or 
durutg the marnage, she IS constdered by the law of the country of which her husband is a 
national as having acquired the latter's nationality." 

Th~s ~e w.ould ~eet the case of nat~tion of the husband after marriage, when such 
naturalisat.lon d1d n?t mvolve ~ change of nationality for the wife, and, in accordance with the 
law. to ~hich the w1fe was subJect before marriage, she is considered to have lost her original 
nationality although she has not acquired that of her husband. In such cases, the naturalisation 
of the husband, if it does not affect the wife, will leave the original nationality of the wife unaffected 
!"'d the hardships inherent in lack of all nationality will be prevented. The rule should be applied 
1D all cases where naturalisation according to the law applicable does not affect the nationality 
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Df the wife and where the laws to which the husband and 11ife were suhjoct bdure the natunili· 
1atioD lay dOWD that the naturali.<atioo of the husband i,_/ltdo involves the natunilisation of 
~wife (see the OliDee Law on Natiooality of December JOTll, 191+ Articles 10 and rs). Since 
tbe p~ rule would eliminate disputes ari:Wlg out of belt of natioaality, the questiuo might 
be CODSldend whether it should not be formuLAted as a ~neroll prin_clple coverlnf also cast'S of 
the 11CfWis1IW.. of nationality through marriage. In cases of conllict between k-t.'i:Wltioall of the 
bilateral and those of the unilateral type. or Wlth Llws of the traditiuoal type (curw\lcrinc mW"ri~~ge 
as i~ /ado involving a change in the natiunality of the woman), thete d\lel not ap~ to be 
any JDeiiJIS of preventing c:ooJlicts arisin& out of double nationality. The laws of the Umted Stat• 
(Cable Act of 1922) do not admit that the marriage of an Americall woman with a f~lgner can 
involve the lass of her original nationali!f unless abe formally ftllounces it ( "Wllesa abe m~&bs 
a formal renunciation of her dtUenship""). An American woman who acquires the nationality 
of her husband in virtue of the laws of his country does not thereby loee hn orlt,-lnl&lnatlonality. 
She therefOR acquires a double nationality. In order to prevent auch c:onfticts. the pro~l baa 
been made to introduce a positive clause modelled upon the provwona of kslalatiuna wluch make 
loss of nationality dependent on the existence of C:OI'I'UJIOil~ provwona in the law to which 
the foreign husband is aub1ect· Although the negative clause liaa alRady been introduced into 
~everallegislatioas, the posative form does not yet exist. Such a clause la dilc:uuod In the mono
graph written by Dr. Gustaw ScawAan on the problems of natlonalitydurinc and alter the World 
War (Das R«ltt ln Slaalu"f'lllricluil i• ~.UU..u 11u i• d.W .. u ua4 1914. &rlln, 11)1,. 
p. 190). He describes it as a "reinsllf'&DCe'" clause (page 1oa, "Rllcltvenk:herungsklllUIC!l"). 
A woman i! only to acquire the nationalit1 of her husband lf the law to which abe wu aubjcct 
before marriage recognises the lou of her ~inal nationality through the filet of marriaJe. Onco It 
has been decided that the principle of Individual nationality ahall prevail over the pnnclple th~&t 
the famil1 c:on:nitutes a unit, and thia principle bas been clearly formulated l.n nrsatlve clall!ld, 
it is obVIOus that a correspondinc extension of the existing claUM bec:omea a neceulty. l'hare· 
fore, by a process of generalisation, the following rule misht be formulated: 

•m the case of a woman marryin' a foreigner, acquisition by her of her husband'a 
nationality and lou of ber original nationality ahall be conditional rewpec:Uwt UIJOn her 
being treated by the law of the State to which abe belong• u having lolt her orl nalnatlon• 
ality and upon her beln& treated by the law of the State of her husband u hav 1 acquired 
his nationality, whether at the moment of marriage or durlnc the marriace.•. 

(As regards the effect of this rule on po511ible confticts of la"'· 11ee the obtlervatlona made below 
regarding the le~timation of illegitimate children.) 

Incidently, 1t 1hould be observed that any rule which providea for a difference of natlo!UlUty 
between husband and wile must neces.~arily affect questiOJUI of private lntellll&tlonnllaw, alnce it 
abrogates the unity of the matrimonial statUI. Tbil problem requires carelulexaminKtlon, aeelnc 
that the complications which differences in the fnllf'Ctive atat\111 of the h1111band and the wife may 
create require a clear and definite 10lution. It II not for us to decide here which of the ayatcltll 
proposed for the 10lution of the conftic:ta of private law is th~ IDOl\ appropriate. (CJ. the I )'Item 
adopted in Argentine and Brazilian legislation makin« a dilltinctlon between the pulitlcal and civil 
effects of nationality; eee ZEBAUOS, Volume IV, pagea 7$9. 733, 1051 and 1056: the l)'lltem of 
ZITELIIAAN,lftkrlullioulet PriNIT«I&I, Volume II, page 507, providing that the eflectA of marriage 
depend for husband and wife upon their individual personalatatus and, In particular, that the bus· 
band cannot exercise any rights in mpec:t of his wife ~ than th0111 he would po!lten under 
the law of his wife'• coWltry, pagea749 and 750: the aystem adopted in the French dralt on the 
reform of Article 3 of the Civil Code concerning the effects of marriage on the penonal rrlatlona 
between a husband and wife wbo are of different nationality (R~t~N# Laprfllhll•, 19:1-4, Volume 
XIX, ~e 312). The draft submitted by the International Woman'• Suflrace Alliance makel the 
applicable atatus dependent upon the decision of the hnsband and wile, and does not therefore 
provide any positive solution for ca.~ when husband and wile have not explicitly ~nttled the 
question. I venture to draw attention to this extremely tborny prnblrm, wblch is uf capital 
importance. 

B. 
A uniform solution is abo required for coues of r"umption of nationality by wumen wb0111 

marriage has been dissolved, aince it is p<MAible that a reswnption of nationality provided for by 
the law of the woman '1 original eo~mtry might not be recogniled u iovulving the liM of her acquired 
nationality under the law to which abe is subject by reawn of her marriage. Problt."'JJI connected 
with tbe re~umption of nationality by minon or penons •ho, having obtained naturaliaatioo In a 
foreign country, subsequently renounce it and resume their original nationality upon again taki.nl 
up their residence in their country of origin are, on account of political obltacles, not auitable fUr 
intematiooal regulation: but the situation is different where widows and divorced women are 
c:oocemed. In thisc:onnection. the introduction of a rule that resumption of the original nationality 
on the dissolution of marriage always ipttJ /4do involves the lou Of the natilJnality acquired by 
marriage would be useful and practicable, and would not encounter ~litical opposition. It it true 
that the conotion of "dissolution of marriage• depends on the prOVL"ionl of the law on this IUbject 
to which the usband and wife arl! Sllbject. A unilateral regulation of this problem (lou of the 
nationality acquired by marriage with a national inca~ of rewumption of the original nationality) is 
embodied in tbe Roumanian Law ngarding nationality of February 2JI'd, 192-4 (Article 40), and is 
also included in the French bill on nationality paged by the Senate in 192a. 
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c. 
Furthermot'e, the q~W~tion should be considered whether the pr'?posal .-ontain~ in the d_rah 

of the Inte~ational Woman's Suffrage Allianre (Clause II, f- Protect10!1 of '!'omen Without nat!lm-
rt ) could not be adopted in cases in which a woman loses all nationality ~hrottgh mru:n~e 

ln1Jn!le<}U£nce of the latter involving the 10!1!1 of her original nationality without •P~o_lruto enhtli_ng 
her t~ the nationality of her hu.~band. It would be highly desirable that t~e post~on of marned 
women to whom the diplomatic and con~ular protection of the country of wlnch the1r husbands are 
national!! ill denied should be improved. · 

The following rule might therefore be suggested: 
"A woman who does not, through marriage, ipso facto acquire the nationality o_f _her 

hu.~band and who, under the Jaw of her country of origin, is co!~Sidered to have lost her ongmal 
nationality through marriage, shall nevertheless have the nght to a _passpo!1 an~ to the 
diplomatic and consular protection of the State of which her hu.~band lS a national. 
Tbia rule baa already been adopted in consular practice by the Argentine Republic (ZEBALLOS, 

Volume IV, pages 105.5 and 1056). · 

3· A rule common to many legislation!! is that the legitimation of a child by .a foreigne~ may, 
under certain conditions, involve the los' of the minor'!! nationality. n.e conflicts to whtch we 
have drawn attention when diHCU.'Ising changes of nationality through marriage arise, therefore, 
In connection with the legitimation of children by foreigners. In such casu a child m~y be regarded 
by the law of hil country of origin aa having lost his nationality, while the law to whtch the person 
h'gitlmating or recogni'lmg the child is subject may provide that the change in civil status does _not 
affect the nationality of the illegitimate child; consequently, !luch a child may possess no natiOn-
ality at all. · · 

In order to remedy thia state of affairs, there might be adopted in international law a principle 
which Is alreRdY recol(ni!ll!d In Belgian law (Law of May 15th, 1922, Article 3), by the Free City of 
Danzig (Law o May 30th, 1922, paragra.vh 13) and by legal practice in Switzerland (see SAUSER· 
HALL, L• N•lionnliU '"droit suisse 1921, pages 39 and 40), namely, that the legitimated child only 
lose~ Its nationality In virtue of the change in its civilstahL'I if the national law of the.father confers 
upon the child the father' a own nationality (i~ i'l obvious that if the father possesst"S no nationality 
tht. original nationality of the child i.'l not affected). 

The following rule might therefore be suggested: 
"An Illegitimate chill\ Rhl\11 lose its nationality by reason of legitimation only if at the 

time of the change In its civil status it is considered by the law of the State of which its father 
Is a RRtionul as having acquired the latter's nationality." 

It has to bt considered whether a parallel rule for the case of acquisition of nationality would 
be accept~d. Such rule would apply to the cases in which a national legislation regards legitima
tion as a title to the acquisition of the father's nationality. A foreign illegitimate child would 
only acquire the nRtionality of its father if the law of the State to which the child belonged before 
legitimation regards lt·gitimation by a foreigner as a special ground of loss of nationality. Such 
a rule appears reasonable for the purpose of avoiding the effects of double nationality. Including, 
then, this second principle, the above rule on loss of nationality might be fiven a general form, 
via.: 

"In the case of an illt•gitimate child of a foreign father, acquisition of the father's nation
ality and loss of the child's original nationality are conditional respectively on the child's being 
treated br. the law of the State to which it belongs as having lost its original nationality and 
on the cluld's being treated by the law of its father's State as having acquired his nationality 
at the moment of the change in the child's civil statu.q," 

This rule might be applied Mu14lis Mul4fkiis in cases of recognition of illegitimate children. 
It should be pointed out that the above provision is not intended to determine by way of a 

uniform regulation the effects of legitimation (or recognition) on nationality. It is not intended to 
create a ~itive rule, that i'l to say the contracting States would not be bound to admit that the 
l~itimat10n of a f~~ib'll. child b) a national involves the acquisition of the State's nationality or, 
vttf wrsa, that l~gthmahon r:nay inVC?lve loss of the nationality v. here a national is legitimated by a 
fore!Rner, In VIeW of the d1vergencu~s between the laW!! of various countries on this subject it is 
n,ot likl.'lY. t.hat there is sufficient unanimity of view to permit of the adoption of a uniform'rute. 
1 he provasaon S\lgb'.:StC'd mt'rely represents a rule intended to prevent conflicts without affecting 
the exclusive competl.'nce of the lt•gi..Jntions concerned. Each State would be free to decide whether 
i~ would or would not recognise an effect of legitimation on nationality; but, a.~uming the recogni
~aon of s~t:~ effect, the scope of the application of any positive rule would depend on the correspond
mg provts~ons of the law of the other State if the latter al~o recognises the efft'Ct of the change in 
the civil statu.'l of the legitimated child. 

There are therefore three cla..<;..~es of cases which might be taken into consideration: 
, (1) The lt·gi.~hltil!n of. State A providt'S that legitimation does not affect the nationality of tht 

cha\d, wh~n:~~~ ~he legL'<Iahon of Statt'> B recognL-<eS I he consequences of ~:uch a change and acknow-
1~-es acqm~hon_ of the new an~ the ~0!'5 of the original nationality. In ca.<es of conflict between 
th.~e two ~L'<!ahon.~. our rule, d appli~. wo~ld ~11«. the following results: a child of nation
alltv B ltogahmated by_a person pos..••essmg nationality A will not acquire nationality A (accordint; 
to.t\.le l~w of A) and w1U not be con.'<idered bv the law of country Bas having lost its nationality of 
on~a~Jm a~~ce wit~ the pro~ n~le); ~child of nationality A legitimated by a pe-rson 
pos>-~~111!1 natlonahty R w11l not l<l!'e Its nahonahty A (according to tht- law of A) and will not }..: 
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considend by the law of B to have acqui~ a ._.w nationality (ao."t"ording to the rule rn11~h; 
It would therefore only be the law of State B which would be atl .... ·t\'d by the intemationnl rule and 
wh~ internal rules would be set L<.ide. The rrovisions of the law of A would remain unatli.'Ctrd. 

• \2} If S~~te A. and State B_~- ruin as to the_ effo:octs of lt-sit!n_,~tion, and if tbry hoth pro
VIde tha_t Je.gi~tma~n bas a JIOS:IUve as ~~u _u a ~gauve rtltct (act}\IL-.ltlon an~ Ill!'." of m1tionl\hty), 
!'0 conflict ~ill~=- but ~nll~ts ~ lnc!\'ltable if the c.t1"'ts of chnll£e of n&hot11\li\y vary at~ord
mg to 5pf!cial condiuons differu~~ m eao.·h country (for llbtlllk~. State A ret~~ the t!lloct:c of 
legitimation whatever the age of tbr lt·gitimat\'d chll..l, •·ht•re;u State 8 nmkt'S the etlocl!l of lrt:iti· 
mat ion drpend upon whether the child tt a minor or not rma~~<·ip.IIN) (•·/. al"' the Jln•hihit it1n 1•f 
legitimation of children born in adultery). The J>l't'JlO!ied rule would duuinatc the dillkultlc'll and 
dan~ters of double nationality or lack of nationality. 

(3) The Jrgislation of State A recogni._ the positive d«ts of k~ti11111tion (ac.'cluillitiun of 
nationality) while eliminating its nrgative rffl'Cts (lrgitimation of a ch1ld of natlunahtv U by a 
national of State A involves the acquhition of nationality A but the lt·t:itimatiun of a ctiild whkh 
ill a national of State A by a foreigner belont:inc to State 8 doH not Involve the lUll& of the~ origln1\l 
nationality of the child bdoll£ing to State A). The law. of State B. ho"~wr, hiCOf{niiiCI almulta• 
neously the positive and nrgative effl'Cts, that l:t to say,child A 1.-gitirnatrd by a national of State U 
would be considered u havin& acqui~ nationality 8, but the law• of StAtet A l't'l(ontl It a~ nut 
having lost its original nationality. The applkation of the prc>pc.-d rule would dimlnate the 
possibility of conflict: since the child would not kl!IC its n•tion11lity A, It could not acquire nat inn· 
ality B. • 

• • • 
In th~ foregoinlf ob!ervations I have drawn att.-ntion to ctortaln matte-rs whkh, In prrlk'nt 

circumstances, would appear to he ripe for codification by mf'RI\1 of plurllatrral convt"ntlonl, 
If this means of reducing conflicts of law. In mattc:rs of nationality lntlopted, altmrJ•b nt codl· 
fication might produce sati .. factory results. Hut. aincr it b f'ht'ntinl to Jlroct't'd cu.utloualy, a 
beginning must be made with tha IHS-Complicated problt"ml which ara not like-ly to arouae the 
opposition of the Stat~ concem\'d. Thto results adtined In auch a limitrd llrlcl will Jlt'rhAJ'II 
appear a little meagre and Insignificant, for thry will not touch upon the lltbt~tanco of tho conftlcta 
in qu~tion and will mainly offer aolutions for minor diiTicultic... All t ... glnnlng1, hmn•vrr, art> 
difficult and it may be hoped that, by thua obviating conflicts of a~~«ondury ordrr,lt wlllultlmuh•ly 
become possible to undrrtake work on a wider ba~is with a vit'W to the artllt·mrnt, without too 
much friction, of the main problems. Such a codification by atagrs would be prefrrablt~ to vaater 
and more-ambitious schem~ for the aolution of all ~ible conflicts. Thr rrt~ult of attt-hll•tlng too 
much might be to put in question the vrry possibility of codification. 

The questions which we have indicated u suitable for International rrgulatlon wuuld form 
only a small part of any treaty which might he concluded In the futuro with a view to obvl~&tlng 
conflicts of laws on nationality. Among others, then are tome qurstlona of form rrlutlve to prouf 
of nationality which are of great practical imJ'?ftance In lnternatlonu.l rl'latlon1 and nrgently 
require solution in order to improve tha posttion-often a vrry prt"carloua onll-of pt•nona 
required to furnish certificates constituting official and absolut~ proof of nationality. Tha •Y•tc•rn 
of registration, which is providrd for by the laws of Aevrral countric·t (Dt-lgium and Italy; and''· 
the idea of a 'asin 'ivil propoaed in France), might be gf'neralilM'd by an InternAtional agrremrnt; 
although it would not remove all difficulties, it would to aome exte-nt mitigate them, Tlwret could 
be no doubt of the practical importance of such a reform, which would have to be Introduced 
into the internallawof each State. The Grotius Society hu very rightly recommc~ndc•d and draftrd 
rules regarding compulsory r~gistration, maintaining that by thi1 meant the uncert11intlr~ at 
present obtaining in international relations would necessarily din/•Jlt'ar (!11'11 1''""'atlimll o/1111 
Groli~~t Society, Volume IV, Report of the Committee on Natlona ity and Rrgi•tration, J>lllll! 52: 
"Registration only ixes nationality with regard to the State which introduct"l it. Were all 
States to adopt it, there would be a foundation for an International aolution of all difficultiet 
which exist at the present moment, for, with rf'gard to no one would there any long"' tx!.t any 
uncertainty and universal recognition of each othrr't rrgU.tert would amount to lntc:rnatlonal 
agreement and practical uniformity;. Thb system bu been adoptrd by Eni(Ji,h law (Uriti•h 
Nationality and Statu of Aliens Act, 191.f·19U, Section I, l.b. V). 

A draft convention between the Austro-Hungarian SUCUHion Statet •lgned at l<or~U~ on 
April 6th, 19U, provides for the establishment of nationalitybf means of a c:M'tilicate ~Hued by the 
competent authorities, at the tame time acknowledging the Importance of tbr gc~ncral prindvle 
that the rules governing acquisition or 1oM of nationality mu1t w¥fld on the law of each 
State. Article 2 of the draft readt as follow•: 

"As between the High Contracting Parties, nationality shall be proved by· a certifacate 
issued by the authority competent under the law of the State coocnnrd and countM'• 
signed by the authority to which the said authority is responsible. Thb certificate aball 
state on what legal basis the claim to the nationality which the certificate b lntendf!d to prove 
rests. Each of the High Contractins Parties shall, hown'er, be entitled, whenever It wn•idt..,.• 
it necessary, to uqnire that the cont~nts of the certificate shall be confirmed by the untral 
authority of the State. • 
U, finally, satisfactory results are to be obtained by international rt'fUlation, it would be 

necessary to introdtu:e in any convention concluded for thil purpote a gt:nnal clause providing. 
for judicial settlement or compulsory arbitration of di!lputH briwrm the contracting parties on 
the questioos of nationality which the conYention is to Iettie. The compulsory arbitration clau&e 
is becoming llllll'e and more frequently adopted i~ convrntions dr-.Jing with conflictt of nationality . 

• 



-20-

It is included in the conventions concluded between Austria and Czechoslovakia on June 7th, 1920 
(Articles 21 to 30); between Germany and Czechoslovakia on Oct~ber 31st, 1922 (Articles 14 ali~ 
22); between Germany and De~ark on ~ugu~t roth, ~922 (~1cle 13); the same l?rocedure 1s 
provided for in a draft convention on nationality questions signed at Rome on April 6th, i922 
(Article 4). · · · · 

Although formerly the generally accepted view was that disputes regarding nat~onality were 
explicitly excluded from arbitration (see Arbitration Convention between the Argentme and Italy 
of September rBth, 1907), this restriction will have to be abolished once questions of nationality 
are made a matter of international regulation. . . 

In my opinion, the problems referred to above and these two additional proposals would. be 
the only ones suitable for immediate codification. Once this first stage has be~n reache~. regulation 
on a wider basis might be attempted, for there can be no doubt that pra~bcal expenence of the 
effects of international regulation in these matters will furnish valuable hints for the subsequent 
stages of the work which, as we hope, may be undertaken on a larger scale in the near fu~ure. 

Two very eminent jurists, WEISS (Treatise I, page 329) and OPPENHEIM (Internatsonal 
Law, I, page 487), have hoped that the solution of the conflicts with which we are dealing might 
be obtained by establishing a uniform law embodied in an international convention, or by formulil:t
ing an international obligation for the States to revise their internal laws on a common basis, 
which would serve as a model for the drafting of such laws. This would represent an ideal, the 
maximum which any international jurist would have the right to contemplate. . 

I am of opinion, however, that, in order to reach. this goal-which would mean the solution . 
of all conflicts-it will be necessary to proceed by stages, for a uruversal regulation touching upon 
the substance of the matter would no_t seem to be compatible with the legal situation at the present 
day; it would surely be unfortunate if, by attempting tasks which for the moment are beyond 
us, we were to fail to achieve results which, although modest, would be of great value and, last 
but not least, practicable. 

PRELIMINARY DRAFT OF A CONVENTION FOR THE SETTLEMENT OF CERTAIN CONFLICTS 
OF LAWS REGARDING NATIONALITY. 

Article I. 

The High Contracting Parties, while recognising the general principle that acquisition and loss 
of nationality are governed by the internal legislation of each country, undertake not to afford 
diplomatic protection to and not to intervene on behalf of their nationals if the latter are simul
taneously considered to be its national'!, on grounds other than mere residence in the country, 
by the law of the State on which the claim would be made. 

Artir.Je z. 
. A woman who does not acquire through marriage the nationality of her husband and who,· 

at the same time, is regarded by the law of her country of origin as having lost her nationality 
through marriage, shall nevertheless be entitled to a passport and to the diplomatic protection 
of the State of which her husband is a national. . . · · . 

Article 3. 
The children of persons who enjoy diplomatic privileges and inununities, of consuls who are 

members of the regular consular service and, in general, of all persons who exercise official duties 
in relation to a foreign Government, shall be considered to have been born in the country of which 
their father is a national. Nevertheless, they shall have the option of claiming the benefit of the 
law of the country in which they were born, subject to the conditions laid down by the law of 
their country of origin. 

I Article 4· 
A child born of parents who are unknown or whose nationality cannot be ascertained acquires 

~he !lationali~y of the State in which it was porn. or fo~d, whe~ i~ cannot claim another nationality 
m nght of brrth, proof of such other nationality bemg admissible under the law in force at the 
place where it was found or born. . , 

Article 5. 
The provisions of Ar.ticle 4 shall apply where the nationality of the parents is known, but · 

the law of the State of which they are nationals does not grant to a child born outside its territory 
the nationality of its parents. · · 

Article 6. 
Notwithstanding the provisions of Article I, all persons possessing double nationality shall 

be re~arded by the St~tes t~e nationality of which they possess as their nationals .. In relation 
to third Stat~s. th~ nationality of .s~ch ~rsons shall be determined by the law in force in their 
place of doffilcile, if they are do~~iled. m ?ne of the two countries of which they are nationals. 

If .such .persons are not. doffilciled 1!1 e1ther of these two countries, their nationality shall be 
determm~ m accordance With the law m force in that one of the two States in which they were . 
last doffilcded. · · 

Article 7· 
. The Contract~g Part~es undertake to grant naturalisation ordy on condition that the applicant 

.JS released ~om. his allegtance to his country of origin. 
Nat~a!isatlon may neverth~le~ be grante~ if the State of origin of the applicant adheres 

tof~Clpl~ of perpetual and malienable alleg~ance, or if the applicant proves that he bas been 
re expatnatio~ without just and rea5onable cause . ... 
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• Naturalisation acquired under the conditions laid down in paragraph :a does not entitle the 
State which has granted such naturalisation to afford diplomatic protection to or to intervene 
on behalf t>f the person naturalised as against the State of which the naturalised person was 
formerly a national. 

Arlicll 8. 

A release from allegiance (permit of expatriation) shall produce loss of the original nation
ality only at the moment when naturalisation is actually obtained in one of the Contracting States. 
Such release shall become null and void if the naturalisation is not actually granted. 

Arlicll g. 
. A woman married to a foreigner who by the dissolution of her marria~ (death of husband, 

annulment of the marriage, divorce) recovers her original nationality shall by the fact of such 
resumption of nationality lose the nationality she acquired by marriage. 

Arlie~~ to. 

In the case of a woman marrying a foreigner, acquisition by her of her husband's nationality 
and loss of her original nationality shall be conditional respectively upon her being treated by 
the law of the State to which she belongs as having lost her original nationality and upon her 
being treated by the law of the State of her husband as having acquired his nationality, whether 
at the moment of marriage or during the marriage. · 

ArlicZ. 11. 

In the case of an illegitimate child of a foreign father, acquisition of the father's nationality 
and loss of the child's original nationality are conditional respectively on the child's being treated 
by the law of the State to which it belongs as having lost its original nationality and on the child's 
being treated by the law of its father's State as having acquired his nationality at the moment 
of the change in the child's civil status. 

ArlicZ. u. 
As between the Contracting Parties, nationality shall be proved by a certificate issued by 

the competent authority and confirmed by the authority of the State. The certificate shall show 
the legal grounds on which the claim to the nationality attested by the certificate is based. The 
Contracting Parties undertake to communicate to each other a list of the authorities competent 
to issue and to confirm certificates of nationality. 

Arlicle 13. 

Failing a direct agreement between the Contracting States, any disputes which arise between 
them regarding the application or interpretation of the present Convention shall be brought before 
the Permanent Court of International Justice unless, in virtue of a special convention or a general · 
arbitration clause, the dispute is settled either by a procedure of conciliation or arbitration or 
by some other means. . 

The Contracting Parties agree that each Party shall be entitled to refuse to have the questions 
referred to in the present Convention submitted to a procedure of conciliation or arbitration before 
the competent national jurisdiction has given its final decision, except always in cases of denial 
of justice. 

ArlicZ. 14. 

The provisions of the present Convention shall not in any way affect those of treaties, con
ventions or agreements in force regarding questions of nationality which have been concluded 
by the Contracting States before the date at which the present Convention comes into force. 

Arlicle 15. 

The present Convention shall apply only to the nationals of a Contracting State. 

Article 16. • 

The Contracting States do not undertake in virtue of the present Convention to apply any 
laws other than those of one of the Contracting States. 

Arlide 17. 
Clauses providing for ratification and accession. 
Clauses as to the duration, renewal and denunciation of the Convention. 

Warsaw, October 8th, 1925. (Signed) S. RUNDSTEIN. 

• 
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II. SUPPLEMENTARY NOTE BY M. RUNDSTEIN 

[Translation.] 

Some further observations, complementary to those I have already bad the h?nour to submit 
on behalf of Sub-Committee A, are called for, in view of the fact th~t the Inte~atlonal ~w A~ 
ciation bas prepared a detailed draft regarding the uniform regulat10!1 of questions of nahona~1ty, 
which wa.~ adopted by the Thirty-third Conference .held .at Stockholm m. 19~4 (Report of the Thrrty
third Conference, Report of the Committee on Nationality and Natur~atlon, pp. 22-72). 

In analysing the Association's suggestions, it should be observed m the first place that ~he 
solution proposed by the Association cannot be considered a rational one. The recommendat!on 
of two.modes of procedure for the purpose of avoiding conflicts, i.e., eit~er that o~ embod~mg 
the relevant clauses in national legislation or of concluding a special convention regardmg questions 
of conflicts properly so called, would not bring us nearer to our goal. The proposal of a "model 
Statute" would involve far-reaching reforms of domestic legislation; it would be tan~am~unt 
to a fundamental revision of laws which in many c?untries are regard~d as rules of ~ ~onstlt?tlona~ 
nature. The more so since the "model Statute" 15 based on the umversal recogmtton of 1us solJ 
as a general principle modified by optional provisions designed to facilitate the application: of 
fus sanguinis. Such a solution, consisting in the establishment of a single test of nationality, 
would have little chance of general acceptance. What we are endeavouring to do is not to create 
uniform "qualifications" for the whole world; that would be a goal beyond our reach under present 
circumstances. The task of codification is a more modest and, I venture to assert, a more fruitful 
one, since the solution of conflicts that at first sight seem insignificant but that weigh heavily on 
the normal functions of international life is more important than the recommendation of uniform 
rules which under modem conditions it would be almost impossible to apply. It is doubtful, 
moreover, whether such rules would really be uniform; the fact that a rule is Identical in several 
legislations does not imply that its practical application and the interpretation given to it by the 
courts and by juridical acts in administrative law would always be the same in the different 
countries. Further, it is difficult to conceive the normal operation of a uniform legislation unless 
a universal jurisdiction were created at the same time-that is to say, an· international court 

. with compulsory jurisdiction. This would be an essential condition, since without a common 
jurisprudence the uniform law in force in each country which had accepted the "model Statute" 
would be subject to the well-known influence of legal and administrative practice. Uniformity 
would therefore in point of fact be very problematical. 

Nor can it be said that the recommendations contained in the "model Statute" would not 
require a fundamental revision of domestic legislations. On the contrary, it would be impossible 
to accept these recommendations without setting up new principles which could not be introduced 
into legal systems recognising the principle of fus sanguinis. Clause I of the "model Statute" 
("nationality acquired on birth") favours the ingenious system embodied in the legislation of 
Great Britain; it adopts the admirable solution introduced into this legislation as a compromise 
between the two opposed principles of fus soU and jus sanguinis. But it differs from it in its 
conception of subsequent option which in English law requires a formal declaration regarding 
re-acquisition of the original nationality, whereas Clause I regards option as a repudiation of the 
nationality acquired in virtue of jus soli. 

Could the system embodied in the English Law of July 4th, I922, modifying the limitations 
recognised by the "Principal Act" of August 7th, I9I4, regarding the extension of fus sanguinis , 
and introducing the new principle of formal and compulsory declarations 'by the father and by 
the child, possibly be recognised as a universal solution ? 

I consider that the question of conflicts arising out of two opposite systenlS is not suitable for 
uniform regulation. It belongs rather to the province of bilateral conventions which take special 
and sometimes contradictory interests (emigration, military service, etc.) into account; such 
questions should be settled by means of a compromise where the contracting parties abandon 
the principles generally applied in their domestic legislation in order to obtain concrete and 
definite results by means of mutual concessions. The acceptance of Clause I would involve the 
introduction of reforms modifying the very structure of the laws on nationality in order to substi- · 
tute, for instance, for the system of pure jus sanguinis the special provisions of English law 
(inscription in the register and subsequent option) modified by Clause I, which is in favour of the 
adoption of ius soli. Doubtless such a new system embodying a general idea might be regarded 
a!l an effective means of preventing numerous and regrettable conflicts. But even if we accept 
the maxim that "general ideas are generous ideas", we must nevertheless bear in mind the 
obstacles in the way of the realisation of principles which, in theory, are rational. . 

Further, it would be difficult to maintain that the system proposed in Clause 2 of the "model 
Statute" regarding the legal effect of legitimation would be acceptable. A general statement 
that legitimation would produce its effect only if the illegitimate child possessed no other definite 
nationality would not be in conformity with the system accepted by most modem legislation. 
We may perhaps see here the influence of English law, which does not recognise legitimation 
per subsequens matrimonium and which in this particular differs from Scotch and North American 
law (see KUHN, Principles o! Anglo-American Law, 1924, p. 183; DICEY-KEITH, pp. 522 and 849). 
I do not see the necessity of introducing a fundamental rule providing for the exclusion of one of the 
means by which nationality may be acquired. The codification of legal rules regarding nationality 
cannot, even by way of recommendation, provide a uniform basis to which individual legislations 
would h~ve to conform; its principal task should be to endeavour to find solutions for conflicts. 
If any giVen country recognises the effect of legitimation on nationality, and the laws of another 
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c~mntry contain no provisions regardi_ng this matter, or even give a negative solution to the ques
tion, t~e remedy must not be sought m the reform of the divergent laws-. for I do not see the 
necesstty of substituting ~or ~ system which is regarded by S~~te A as ~tionala different system 
adopte.d by State B. wh1ch IS not based on the legal traditions and mterpretations generally 
reco~ by State A. We do not say that the effects of legitimation must conform to a pre
conceived system; rather, while recognising the exislettee of divergenc-e, we endeavour to solve the 
qu~stio!ls of acquisiti~n or loss of nationality in such a way that the differences between individual 
legtslat10ns shall !lot mvolve the consequences of double nationality or statelessness. The accep
tance of rules wh1ch are subject to the relevant laws in force in the various countries does not m 
any ~~~ affect these la":S th~mselves. These rules may restrict their general effect and make the 
~qUtstbon or loss of nahonaltt)' dependent upon the previous solution of another question regard
mg t~e effect of a definite rule- that is to say, nationality may~ acquired in virtue of legitimation 
fmnnded such acquisition involves loss of the original nationality. In such a case, domestic law is 
~ubordinated to a rule embodied in a foreign law, but the principle of acquisition itself remains 
mt~~t. For this reason, the solutions suggested in the report of our Sub-Committee in regard to 
legtbmation would be preferable to a uniform regulation which would require a general remodelling 
of t~e. laws in force and would constitute an attempt at introducing a principle restricting the 
poss1b11ities generally recognised by the majority of legislations and even recommended in new 
draft laws (cf. the draft of the French law on nationality voted by the Senate, which puts an end to 
the controversy regarding the effect of legitimation on the nationality of illegitimate children). 
. Clause 2 ignores the question of the recognition of illegitimate children, which does not exist 
m English law, and which, as regards its effect on nationality, is of great importance in Belgian, 
French, Polish and Swiss legislation. 

With reference to the question of the effect of marriage on nationality (Clause 3), it should 
be noted that, generally speaking, the preceding observations apply equally to the rules concerning 
this matter contained in the draft. These rules, providing for the possibility of declining the nation
ality acquired by marriage, are unacceptable. I refer to the considerations put forward in our 
Sub-Committee's .report, and I am happy to see our point of view confirmed by an opinion given 
by President HammarskjOld, who, in his report to the Conference of the International Law 
Association at Stockholm, laid stress on the fact that, "under present conditions, a reform which 
would deprive marriage of its 11.utomatic effect on the nationality of the wife would have very 
little chance of being universally accepted" (Report, p. 41). Clause 3 could only be re~arded as 
intended to settle possible conflicts between different legislations; in this respect, it is m confor
mity with our Sub-Committee's proposal. But inasmuch as it lays down a fundamental rule to the 
effect that a married woman is entitled to keep her original nationality subjl'Ct to a registered 
declaration, this clause necessarily involves a modification of principles which would meet with 
considerable difficulties. It would therefore be preferable to regard the suggestion under ronside
ration as applicable exclusively to the settlement of conflicts. In this case the alternative provided 
for in Clause 3b in fine (cf. final draft, Report, p. so) would be superfluous( ... " or unlessshemakea 
a formal declaration to be recorded on the register of marriage to the effect that she wishes to retain 
her former nationality"). For if the national law makes a special reservation as to the effect of such 
a declaration, or if the option is contemplated of declining nationality, in which case the original 
nationality would remain intact ("a formal denunciation" in AQlerican law), the application of a 
rule on the suspension of the effects embodied in the law to which the husband is subject would 
prevent possible conflicts. But I do not see the necessity for laying down that all legislations must 
adopt the principle of separate nationality in virtue of a formal declaration by the wife. Moreover, 
it must be borne in mind that many legislations recognise the principle of formal renunciation of 
the original nationality or even adopt the strict principle that marriage bas no effect whatever 
on nationality. Accordingly, neither a declaration by the wife nor renunciation by her are of 
importance for the settlement of the problem. 

Clause 4 (conditions as to naturalisation) I consider superfluous; in so far as it introduces the 
rule of collective naturalisation in virtue of family ties, it nms counter to the principles recognised 
by many legislations, which allow of exceptions to this rule or rrovide for the possibility of reser
vations (conditions imposed by the act of naturalisation itsel , option of subsequent repudiation, 
cf .• for instance, the English Law I9I4·Ig22, Part II, Sections). Moreover, the right granted to a 
child born in foreign territory to re-acquire by subsequent option its original nationality is erro
neously regarded as "natura!isation" -the child i'l not obliged to observe the conditions regarding 
domicile or residence. This so-called naturalisation is nothing but an option, the conditions of 
which are governed by Clause I. 

Finally, Clause 5 (conditions as to loss of nationality) would be incompatible with legislations 
which provide for the acquisition of nationality by means other than naturalisation, marriage or 
legitimisation (limited exclusively to children without nationality), such as recognition, ad?ption, 
re-acquisition of her original nationality by a divorced woman, etc. In accordance wtth the 
above-mentioned rule, persons acquiring a new nationality in virtue of reasons other than those 
therein enumerated would not be considered as having lost their former nationality. 

The draft submitted by the Association, which proposes to regulate the questions referred 
to in Clauses I to 5 by means of a "model Statute·. recommends, in addition, the sep~ate regula~ion 
of certain questions by means of international conventions. The recommen_datu~ns deal wt~h: 
(1) the problem of double nationality and statelessness; (2) the change of nationality of marr1ed 
women, and (3) expatriation. 

I. The recommendations of the Association agree with the draft submitted by our Sub
Committee in so far as the regulations on double nationality are concerned. Bu~ I prefe~ the 
wording adopted in our preliminary draft and modelled on the proposal of the American Institute 



for International Law. The Association's recommendations do not deal with the consequences 
involved in the imposition of nationality by the simple fact of residence; no attention is paid to 
declaration of intention as a decisive factor in acquisition of nationality (cf. Article 9 of the Draft 
Code of Private International Law by M. Bustamante y Sirven; also Article 2 of the Portuguese 
Decree of December :and, 1910, on naturalisation: "Any Portuguese citizen who for any reason is 
regarded as a national of another country may not, so long as he resides in that countr~, claim the 
status of a Portuguese citizen•). The criterion which it is suggested should be applied m the case 
of a person possessing double nationality residing in a third State is also inadequate. The documents 
produced by such a person (passport, certificate of origin, etc.) are not conclusive. They might 
be regarded as a presumption in support of the proof required by the third State, but I think it 
would be preferable to retain domicile as a criterion and as a basis for the application of the 
relevant law (Article 10 of the Bustamante draft). · 

As regards persons without nationality, the Association's recommendation would seem contra
dictory; on the one hand, such persons are regarded as possessing their former nationality, but at 
the same time they are not recognised the right to lay claim to the privileges accorded by treaties 
concluded between the country in which they are residing and the country of which they were 
formerly nationals. It would seem, therefore, that this provision would be of very limited value; 
it would affect conflicts arising under private international law and might be referred to in cases 
in which a State of which a stateless person was formerly a national refused to re-admit its former 
citizen who had been expelled by the foreign country in which he was domiciled. • 

2. The rule proposed in regard to the right to a change of nationality of women judicially 
separated from their husbands is not suitable for a convention on nationality applying to questions 
of public international law. This question is a problem belonging rather to the province of the legal 
capacity of married women; taking into account the rigidity of territorial laws, it is doubtful 
whether a rule of such far-reaching effect could be universally accepted. The Ferrari case settled 
by the French Cour de Cassation in 1922 (DALLOZ, 1922, I. 329, Revue Lapradelle, 1922-23, p. 444, 
and Note by PILLET, p. 461) shows that it would not be easy to subordinate the exclusive compe
tence of territorial laws to the requirements of uniform regulation. French jurisprudence is of 
opinion that the acquisition of French nationality must be governed by territorial legislation, 
even when applied to foreigners (Articles 12, 14, 15 of the Bustamante draft). In the case of the 
re-admittance to her original nationality of a foreign woman who was originally a French national, 
the French Courts ignore the provisions of foreign law on the legal incapacity of the woman and 
marital authorisation (see PILLET-NIBOYET, p. 188). It is therefore not likely that a law which 
takes into consideration only the case of the death of the husband or divorce would be ready to 
admit that judicial separation, which does not dissolve the marriage tie, had an analogous effect. 
The divergency between the various legislations in regard to the effect of judicial separation is 
a sufficient reason for abandqning any attempt at a uniform settlement of conflicts of this nature. 

;1. Generally speaking, the recommendations concerning conflicts arising out of expatriation 
should be approved; they are in conformity with the resolution adopted by the Institute of Inter
national Law in 1896 (Articles 5 and 6), but it should be noted that questions concerning the for
feiture of a naturalisation already acquired, even when they exclusively concern cases of fraudulent 
nqturalisation, are not yet ripe for settlement of any kind. This question, which has become acute 
owing to the events of the world war (except in the United States of America, where forfeiture of 
naturalisation was settled by the Law of June 29th, 1906, and in Great Britain, Section 7 of the 
Law of August 7th, 1914), has given rise to innumerable difficulties and has increased the number 
of persons possessing no nationality. In order to mitigate the unfortunate consequences of such a 
state of affairs, a rule was proposed to the effect that P.ersons losing their nationality through 
forfeiture automatically resume their former nationality ( "naturalisation obtained by fraud should 
be capable of cancellation, and upon this happening the individual concerned should revert to his 
former national status•). But could a State be compelled to re-admit a former national who had 
acquired a new nationality by means of naturalisation and who5e naturalisation had been 
forfeited without taking into account the time which had elapsed between naturalisation and dena
tionalisation, and introduce the principle of compulsory re-assumption of the original nationality 
without previously considering the questions of fact and of law involved ? That would certainly 
be going too far, and I consider that an impartial consideration of the question would suggest 
the rejection of such a solution. 

. Warsaw, December :and, 1925. (Signed) S. RUNDSTEIN. 
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m. M. SCHUCKING'S OBSERVATIONS _REGARDING M. RUNDSTEIN'S REPORT 

ON NATIONALITY. 
(Tr11nsuuiM.) 

Th_e undersigned is in agreement "ith the proposals contained in M. Rundstein's report, 
both wtth the negative part of the report and of the supplementary note-since certain questions 
have not yet reached a stage at which they can be settled-and \\ith the positive proposals 
for the solution of certain other questions. I also entirely approve the informal proposals put 
forward in the preliminary draft in regard to those problems which can be solved by a Convcn• 
tion. I would merely venture to offer a few personal remarks on the follo\\ing pomts: 

I. Article 2 of the preliminary draft might be given too wide an interpretation as regards 
the rights of a woman who has not acquired foreign nationality on marrying a foreigner but is 
regarded by her country of origin as having lost her former nationality. It might be thought 
that tlae intention of this article was to give to a woman thus situated unlimited pnssport-rights, 
whereas obviously the sole intention is to place her on the same footing as her husband as rl'gards 
the issuing of a passport by the State of which her husband io; a national. In order to avoid con· 
fusion, therefore, it would be desirable to insert in Article 2 a short phrase such as "on the same 
footing as her husband". 

2. Under Article 1 of the proposed Convention, naturalisation may be granted to the national 
of another State when such national has been refused t'Xpatriation by his State of origin "with· 
mtt just and reasonable cause". J t'ntirely approve this prinriple, tut the clause shoulrl not be 
interpreted in the light of the French text in which it is stated that refusal of permission to emigrate 
on the ~round that military service has still to be performed must al"ays be rt>garded as "valid 
ground for refusal". I think there may be circumstances which give an individual a natural 
right to divest himself of his nationality of origin even when he has not fulfilled his military obliga• 
tions. I would quote the follo\\ing facts in support of my opinion. 

The fact that refusal to perform military service has never ceased to be classed among those 
offences for which extradition is not allowable is no doubt due to the feeling that, in rl'gard to 
this matter, there does not exist the legal nt>cessity for civilised Statt>s to act together which, 
during the xgth century, produced the continuous extension of the principle of extradition, 
To-day, when certain States are obliged to abolish universal militaryservice,civilised States have less 
than ever a common interest in securing that the subject of a neighbouring State shall always 
fulfil his military obligations. The existence of such a common interest could only be recognised 
at the moment when, as I hope will ultimately be the case, all the various national armies have 
been replaced by detachments of a single federal army dependent on the League of Nations; 
unhappily we have not yet reached this point. Moreover, it should not be forgotten that the whole 
conception of compulsory military service is passing through a crisis. Now that we are brginning 
to regard war as no longer constituting a legitimate procedure under International law, but as a 
crime, we must naturally regard compulsory military service in a quite different light from 
formerly. We observe in various countries a movement of refusal to take part in war, and several 
States which still adhere to the principle of compulsory universal military service have already 
taken this movement into account in their legislation. If, therefore, ll'gislators-as is the case 
in a few States-dispense from service in wartime persons who have conscientious objections, 
does this not furnish proof that tke universal duty to serve in the military forces is already con
siderably losing ground ? It would seem quite unnecessary to force military ~~ervice on nationals 
who might later on be freed from it in wartime. But in my opinion the follo\\ing consideration 
is decisive. It cannot be denied that recent alterations in the map of Europe hav~ included 
millions of persons in States which are new to them; and they can hardly be said to have been included 
in these new States at their own desire. Therefore the international pacification which all reason• 
able men desire, and for which we jurists must legally prepare the way, would be greatly advanced 
if the right of self-determination were first of all recognised in the form of the right of individuals 
freely to determine their own status, i.e., persons who are ill at ease in the State to which they 
have been allotted, would be granted the fullest facilities for becoming nationals of another State 
of their own language and nationality. This principle would involve the granting of denaturalisa· 
tion on extremely liberal lines and such denaturalisation could not be refused merely for failure 
to fulfil military obligations. Even if the contrary be the case, I do not consider that any other 
State would have a good reason for refusing naturalisation to an individual. Cf., in this connection 
VO!f BAR, Vol I, Theorie und Praxi& des intern11tionalen Priv11trechts, pp. 197 a seg. Ibid., for 
bibliography and practice. 

3. The settlement of the problem of nationality by the national law alone has hithert?, 
in the case of a woman marrying a foreigner, been considerably hampered by the fact that thiS 
problem, in accordance with the principlt'S of private international law, has a direct eff1d on t~e 
private law aspects of the institution of marriage. It has often been argued that in the domam 
of private law the unity of the institution of marriage must be maintained. Cf., for instance, 
AssER, Das InternatiD~S~~le Privatrecht, Einleitfllden, page 6x; VON BAR, op. cit., Volume I, PP· 439• 
480, 505, d seq. Cf. also, as regards the unity of the institution in private law, PILLET, Tr111tl 
(w11tique du Droit internationlll (wive, Paris 1923, Volume I, page 558. . 

· Under these circumstances, it might perhaps be desirable to insert in Art1cle 9 a~ the 
following Articles a formal phrase to the effect that the rules laid down under the lntemat1o~ 
Convention should not in any way affect the private law relations between husband and wife. 

(Sipd) Walther ScB1)CKING. 
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IV, M. RUNDSTEIN'S REMARKS ON 'M, SCH0CKING'S OBSERVATIONS. 

[Translation.] 

I. M. Schiicking considers that Article 2 of the preliminary draft sh~mld be so drawn up 
as to eliminate all doubt concerning the right of the marri~d wom~n to obtam a.passpo~t and the 
diplomatic protection of the State of which her husband ts a national. He thmks ~t unportant 
to state that the nature of this right depends on the legal status of the husband hunself. The 
~uestion is thus one of rendering the ~ghts of wife and husband equal. The~efore the words 
' on the same footing as her husband ' should be added at the end of the arttcle. 

I agree that it would be desirable to insert this expression, as the rights of the wife derive 
from those of the husband. · 

2. As regards paragraph 2 of Article 7 of the preliminary draft, M. Schiicking raises objec· 
tions to the arguments put forward in the report (page 14). He takes the view that a request 
for naturalisation should not be refused on the ground that the person making the request has 
not fulfilled his military obligations. There are circumstances in which, in the conflict between 
the right of expatriation and obligations arising under military service, emigration should be 
allowed despite the requirements of allegiance. If there is no obligation to extradite persons 
who fail to fulfil the obligations of the military laws, there is equally no need to lay down that 
the legal consequences of such failure should be recognised internationally. The fact should 
also be taken into account that certain States have been obliged to abolish compulsory military 
service. Our generation hopes to attain general disarmament and regards war, not as a legitimate 
procedure, but as a crime. It therefore views compulsory military service in an altogether different 
light. Finally, the right of individuals to decide their own status should be recognised in view 
of the political changes brought about by the World War. Persons who are ill at ease in a State 
of which they have become nationals as a result of the cession of territory should be fiven an 
opportunity to emigrate; the right of emigration and consequently of changing their nationality 
should be definitely reserved. 

With regard to these objections, it should be pointed out that Article 7, paragraph 2, of our 
preliminary draft does not mention the non-fulfilment of military duties as a just ground for the 
refusal of naturalisation. It is true that we referred to this matter in the arguments put forward 
but that was only to demonstrate the serious nature of the conflicts which might arise through 
the relationship of military service to the problem of nationality. Article 7, paragraph 2, as 
drafted, leaves each State sufficiently free to decide as to tlte reasons for refusal to allow expatria
tion; but, in the case of such refusal, naturalisation, while still remaining valid, does not include 
the right to diplomatic protection. This is the only way to obtain agreement between States, 
which are very susceptible as regards their competence in matters generally dealt with exclusively 
under their domestic legislation. It would certainly be desirable to lay down a general rule 
recognising absolute freedom in the matter of expatriation irrespective of domestic provisions 
concerning military service. But the States concerned would regard such a decision as trespassing 
on their sovereign rights. The settlement of such questions depends on political circumstances, 
and the contrary argument that a clause inserted in a convention regarding conflicts of nationality 
laws could change political conditions cannot be maintained. I do not affirnt tltat tltese condi
tions are all they might be or that tltey do not call for reform-even radical reform. General 
disarmament is an ideal which merits all our enthusiasm, but it cannot be attained through the 
r~form of nationality law. Such reform may be the direct consequence of disarmament, when 
disarmament has been attained, or perhaps of tlte establishment of guarantees against the danger 
of war. 

3· M. Schiicking observes that it would be desirable to add to Article 9 and the following 
articles an express provision to the effect that the rules laid down in these articles do not in any 
way aff~ct the settlement of questions of private law. As the problem of nationality is of funda
mentaltmportance from the point of view of the application of tlte proper law in personal relations 
between husband and wife, and in regard to their matrimonial status, it should be noted that the 
~lution~ proposed in the preliminary draft do not affect the settlement of conflicts of private 
mternattonal law. 
. It ~ust be clearly understood that it was never our intention to touch on questions of private 
mternattonallaw. To mention this f~t expressly in the text of a convention may, perhaps, be 
superfluous. The suggested clause mtght, however, be worded as follows, and we would apply 
the same formula to recognition and legitimation of illegitimate children: 

:· The provi~ons of ~~ides 9, I~ and II of t~e present Convention do not refer to the 
solutt?n of confltcts ~f ctvi! law, whtch shall contmue to be subject to tlte internal law in 
force m the Contracttng States or to international conventions on tlte subject." 

Warsaw, January 3rd, 1926. (Signed) S. RUNDSTEIN. 
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V. PRELIMINARY DRAFT OF A CONVENTION 

AMENDED BY M. RUNDSTEIN AS THE RESULT OF THE DISCUSSION JN THE COMMITTEE OF EXPERTS. 

[Translatims.] 
Arlicll I. 

. The High Contracting Parties undertake not to afford' diplomatic protection to and not to 
mtervene on behalf of their nationals if the latter are simultaneously considered as its nationals 
from the moment of their birth by the law of the State on which the claim would be made. 

Arlicll 2. 
The children of persons who enjoy diplomatic privilt>ges and immunities, of consuls who are 

!J!embers of the regular consular service, and, in general, of all persons who ext>rcise olflcial duties 
m relation to a foreign Government shall be considered to have bet'n born in the country of which 
their father is a national. Nevertheless. they shall have the option of claiming the benefit of the 
law of the country in which they were born, subject to the conditions laid down by the law of 
their country of origin. 

Arlicll 3· 
A child born of parents who are unknown or whose nationality cannot he ascertainl'd acquires 

the nationality of the State in which it was born or found when it cannot claim anothl'r nationality 
in right of birth, proof of such other nationality being admissible undl'r the law in forc.e at the 

· place where it was found or born. 
Arlicll 4· 

A child born outside the State of which its parents are nationals h<lS the nationality of the 
State where it was born if the State of origin does not give the parent's nationality to such child. 

Article 5· 
A person possessing two nationalities may be regarded as its national by each of the States 

whose nationality he has. In relation to third States, his nationality is to be determined by the 
law in force at his place of domicile if he is domiciled in one of his two countries. 

If he is not domiciled in either of his two countries, his nationality is determined in accord· 
ance with the law in force in that one of these two States in which he was last domiciled. 

Article 6. 
Naturalisation may not be conferred upon a foreigner without his having shown the will 

to be naturalised or at least without his being allowed to refuse naturalisation. 
Naturalisation acquired without the applicant being released from his allegiance by the 

State of origin does not give to the State according such naturalisation the right to give diplomatic 
protection to, and to intervene on behalf of, the person naturalised as against the State whose 
subject he originally was. 

Article 7· 
A release from allegiance (permit of expatriation) shall produce loss of the original nationality 

only at the moment when naturalisation is actually obtained in one of the Contracting States. 
Such release shall become null and void if the naturalisation is not actually granted within a 
period to be determined. 

Article 8. 
A woman who has married a foreigner and who recovers her nationality of origin after the 

dissolution of her marriage loses through such recovery of the original nationality the nationality 
which she acquired by marriage. 

Article 9· 
A married woman loses her original nationality in virtue of marriage only if at the moment 

of marriage she is regarded by the law of the State to which her husband belongs as having acquired 
the latter's nationality. 

Where a change in the husband's nationality occurs during the marriage the wife loses her 
husband's nationality only if the law of the State whose subject her husband has become rl'gards 
her as having acquired the latter's nationality. 

• Article IO. 
A woman who does not acquire through marriage the nationality of her husband and who, 

at the same time, is regarded by the law of her country of origin as having lost her nationality 
through marriage, shall nevertheless be entitled to a passport from the State of which her 
husband is a national on the same footing as her husband. 

Article II. 
An illegitimate child does not lose its nationality of origin in consequence of the change in 

its civil status (legitimation, recognition) unless at that moment it is considered by the law of 
the State to which the father or the mother, as the case may be, belongs as having acquired the 
nationality of the parent in question. 

Arlie!~ 12. 
An adopted child who does not by the fact of adoption acquire the nationality of the person 

adopting it retains its original nationality. 

Arlicl~ I3. 
As between the Contracting Parties, nationality shall be proved by a certificate issued by 

the competent authority and confirmed by the central authority of the State. The certificate 



shall show the legal grounds on which the claim to th~ nationality attested.by the certifica~e._is 
based. The Contracting Parties undertake to comm'!mca.te to each other a list of the authontles 
competent to issue and to confirm certificates of nationality. . 

(SJgned) S. RUNDSTEIN. 

QUESTIONNAIRE No. 2. 

TERRITORIAL WATERS. 

The Committee has the following terms of reference 1 : 

(I) To prepare a provisional list of the subjects of international law the ~egulation of 
which by international agreement would seem to be most desirable and realisable at the 
present moment ; -

(2) After communication of the list by the Secretariat to the Governments of States, 
whether Members of the League or not, for their opinion, to examine the replies received; and 

(3) To report to the Council on the questions which are sufficiently ripe and on the pro
cedure which might be followed with a view to preparing eventually for conferences for their 
solution. 

The Committee has decided to include in its list the following question : 
"Whether there are probleins connected \\ith the law of the territorial sea, considered 

in its various aspects, which might find their solution by way of conventions, and, if so, what 
these problems are and what solutions should be given to them, and, in particular, what 
should be the rights of jurisdiction of a State over foreign commercial ships within its territorial 
waters or in its ports ? " 

On this subject the Committee has the honour to communicate to the Governments a report 
presented to it by a Sub-Committee consi<;ting of M. ScHUCKING as Rapporteur, M. DE MAGALHAES 
and Mr. WICKERSHAM. This report comprises a memorandum by M. Schiicking, to which is appended 
a draft of a Convention; observations by M. de Magalhaes; observations by Mr. Wickersham, and, 
finally, the text of the draft Convention amended by M. Schiicking in consequence of the discussion 
in the Committee of Experts, together with notes on this amended draft. . 

The nature of the general question and of the particular questions involved therein appears 
from the report. The latter contains a statement of principles to be applied and of the solutions 
of particular questions which follow from these principles. The Committee regards this statement 
as indicating the questions to be resolved in order to deal with the matter by way of an international 
agreement, All these questions are subordinate to the larger question set out above. 

It is understood that, in submitting the subject to the Governments, the Committee does not 
pronounce either for or against the general principles set out in the report or the solutions proposed 
?n the basis of these principles for various particular problems. At the present stage of its work 
It is not for the Committee to put forward conclusions of this character. Its sole, or at least its 
~rincipa1, task at present is to direct attention to certain subjects of international law the regula
tion of which by international agreement may be considered to be desirable and realisable. 

In doing this, the Committee should doubtless not confine itself to generalities but ought to 
put forward the r.roposed questions with sufficient detail to facilitate a decision as to the desira
bility and possibility of their solution. The necessary details are to be found in M. Schiicking's 
~nal conclusions, i.1., in the draft convention as amended by him in consequence of the discussion 
In the Committee 1• Thus, to take only some examples, M. Schiicking in various articles of the 
amended draft convention raises the questions : -

(a) Whether several zones of diverse legal character should be recognised as territorial 
waters or this designation be reserved for the zone within which the powers of the coastal 
State are most complete. _ . 

(b) Whether the powers of that State should be described as sovereign rights. 
(c) What should be the width of the territorial sea and possibly of other zones. 

In order to be able to continue its work without delay, the Committee will be glad to be put 
in possession of the replies of the Governments before October 15th, 1926. 

The Sub-Committee's report is annexed. 

Geneva, January 29th, 1926. 
(Signed) Hj. L. HAMMARSKJOLD, 

Ohairman o/llu Oommitlee of Expms. 

(Signed) VAN" HAMEL, 
Dirutor oflhe Legal SICiion of lhe Secretarial. 

1 See tbe A.Nmbly reoolotioa adopted September uad, 1924. 
I See pate 72• 



29-

Annex to Questionnaire No. :1. 

REPORT OF THE SUB-COMMITTEE. 

M. ScHOCKING, Rapportrur. 

M. DE MAGALHAES; 

Mr. WICKERSHAM. • 

Problems connected with the law of the territorial sea, considered in its various 
aspects, which might find their solution by way of conventions. 

Enquiry, in particular, into the rights of furisdiction of 4 State over foreign 
commercial ships within its territorial waters or in its ports. 

I. MEMORANDUM BY M. SCHOCKJNG 

At its first meeting, held at Geneva, the Committee of Experts for the Progressive Codification 
of International Law requested the Sub-Committee of which the undersigned has had the honour 
to be appointed Rapporteur to consider whether there were any problems connected with the 
law of the territorial sea, considered in its various aspects, which might find their solution by way 
of conventions, and, if so, what these problems are, and what solutions should be given to them. 
The Sub-Committee was asked, in particular, to enquire into the rights of jurisdiction of a State 
over foreign commercial ships within its territorial waters or in its ports. 

The question of territorial waters involves a number of difficult ,Problems of International 
law. The unsatisfactory manner in which these questions have hitherto been solved has given 
rise to repeated efforts by various Governments to solve them, either wholly 01 in part, by 
international convention. 

For example, Lord Derby declared, ill a circular note dated 1874: "It appean to be manifoot that 10111e Umltl to 
maritime jurisdiction must be Jixed by general consent among the dlllerent nationa, and that no nation can have the rl11ht 
to assume by a decree of its own Government a jurisdiction more extended than tbet oanctioned by 1uch general auent. , , " 

In 1911, after the 1eizure of an English trawler, tbe "Onward Ho", by a Ruuian coutal patrol boat ln the waten 
of the Arctic Ocean. the Imperial RIIS8ian Government oxpftl&led lts willingneM to agree to the holding of a conference 
to discuss the extent of territorial waten. 

At the time of tbe Aaland ulandl Cooference, In 1921, the French and Italian delegate. pointed out-and the 
statement was not contradicted - that, If the general queetion of territoriel waten had to be dealt with, repre~entatlvee 
of aU Statee possessing maritime intereetl lhoald be invited. 

In 1923. the Government of Soviet RIIS8ia, ill a note dated May 23rd, addrelled to Great Britain, urged thet the 
question of territorial waten should be examined u a whole by a conference of tbe Powefl concerned, with a view to the 
conclusion of an international agreement. 

In November 1924o a Cooft:rence met at Helsingfon to deal with the probleta u It affected the Baltic. 

Proposals have from time to time been put forward by learned societies for settling these 
problems by treaty. 

. . 
The Institut de Droit international hal dealt with tbele questiona on varlou1 oc:caAlonl. (See the A "'""II"' 44 

l'IrcsliM, Vols. XII, XIII, XXV, XXVI and XXVIII.) 

The International Law A.-ociation also Inter- ibelf in tbele queetiona. (See the Reportl of the Intemetlonal 
Law Association, Vols. 1892, 1S95. 1go8, 1912, 1922 and 1923.) 

A draft con,..,tion wu provisionally adopted by tbe Third Committee of the AMembly of 1 nriltl which met at 
Santiago de Cbile in 1912 to ondify American international Jaw. 

C/. Article 4 of tbe Declaration oo tbe fundamental Jaws of tile American Contineot, dre- up by the American 
Institute of International Law in 1917. 

An extensive codification project bas bees! prepared by tbe AmericaD Institute of International Law (Draft 
Convention of October 12th, 1924). (See the RnUIIJ 44 IN'"Iu> .,.,.,..,......, I« November ]Otb, 1924.) 
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The question of merchant vessels in internal waters, i.e., in ports,. has given rise to 
on the part of a learned society. 

c 
' . act10n 

The lnotitut de Droit international, in its Hague Regulations of August 23fd, 1898, devoted several articles to the 
pooition of merchant vessels in foreign ports from the point of view of their observance of the local laws and regulations: 

These instances are sufficient to show how greatly the need for positive rules in this domain 
has been felt. The absence of results shows at the same time that there are inherent difficulties 
in these questions. Nevertheless, it m!ly be hoped that, if ~t is proposed at any time to regulate 
this matter by convention, valuable gu1dance will be found m the treaty settlement of analogous 
pro~lems. · 

Paragraph (•) of Article 23 of th~ Covenant of the League of Nations imposes the obligation to "make provision to 
secure and maintain freedom of communications and of transit and equitable treatment for the commerce of all Members 
of the League". The League of Nations has shown great activity in the execution of the duty entrusted to it. At its 
invitation and under its auspices the first General Conference on Communications and Transit met at Barcelona on March 
1oth, 1921. This Conference drew up not only a series of rules for the organisation of general conferences and of the Advi
sory Committee for Communications and Transit, but also the text of two important Conventions which have since obtained 
tho necessary ratifications and come into force - the first on traffic in transit and the second on the regime of navigable 
waterways of international concern. 

A second General Conference met at Geneva on November 15th, 1923. It drew up, ;,.,,,alia, an important Conven
tion on tho International Regime of Maritime Ports. (See with regard to these Conventions the excellent work of 
M. Charles DB VISSCHBR, "I.e Droit international des communications", Ghent and Paris, 1924.) 

By reason of the complicated character of the question of territorial waters, an agreement 
as to the establishment of definite rules could only be obtained by drafting a very comprehensive 
project containing solutions of more questions of detail than will be dealt with in most of the other 
codification projects to be drawn up by the Committee of Experts for the Progressive Codification 
of International Law. 

On the other hand, we ought to restrict ourselves to problems the undoubted value of whose 
solution would consist in the establishment of definite rules of law corresponding to the interests 
of international solidarity. 

(See Max HuBER, "Beitrl!.ge zur Kenntnia der soziologischen Grundlagen des VOikerrechts und der Staatengeseii-
11Chaft", Jaltrbu&lt u• ~If. Recltll, Vol. IV, pp. 102 ''''f·l 

Then, again, we should strictly confine ourselves to dealing with such questions concerning 
territorial waters as arise in time of peace and are within the domain of international public 
law. Questions of private law relating specially to the law of territorial waters, and questions 
connected with the law of war and of neutrality, are excluded. In this we are acting upon the 
resolutions of the Committee of Experts for the Progressive Codification of International law_ . 

........ ~-- '- ·. ' .. 
·~·· 

I. THE NOTION OF TERRITORIAL WATERS. 

We must begin by answering the question: 
waters 1 " 

"What is meant by the expression territorial 

The c~e~st and most accurate definition is put forward by those learned societies which' 
define temtonal waters as an area of water of a distinct geographical character. . 

. The resolutions of the I nstitnt de Droit international of 1894 co~tain provisions with regard to the right of sove
reignty of a State over a zone of the sea which washes i.ts coasts. Certain bays and ltraits are assimilated to this zone. 

The decisions of the International Law Association of 1 89s adopt the aame standpoint. 
~~rding to the.~ recent project prepared by the American Institute of International Law in 1924. the following 

are asonmlated to territorial waters: etraits and maritime channels which are not subject to special dispositions certain 
bays, and the sea aurrounding certain islands. ' 

These definitions contain the idea of a coas"tal sea, i.e., waters which follow the sinuosities of 
an open coast. They also cover expanses of water enclosed by bays the entrance to which from 
the~ d~ n~t exceed a certain width. Wider bays are often treated in the same way as a result 
of blSt~IC:U nghts accorded ~o the co~tal State by the community of nations. This definition 
of tern~ ll~ters. also applies to stra1ts and natural maritime channels if they are not subject 
to a ~~ reg~me m consequence of a collective convention. · 
h Fma!ly, the doctrine of territorial waters influences the legal status of artificial maritime 

c annels 1f the!le are not subject to special rules, as the majority of them are. 
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II. THE LEGAL STATUS OF TERRITORIAL WATERS. 

The lll(jSt diverse theories have been put forward as to the lt.>gal status of territorial waters 
They may, however, be divided into two general categories: 

See FAUCRILL&: TNill u Droil itl-liottal pNWie, Vol. I, Part z, Pario, 191S, p. 131: " ... lea unos funt nntrer Ia mer 
territoriale dans le territ.oin m6me de l'Etat; les aotres denient qu'elle c:oostltue on Y\!ritable territoire maritime•. 

See also BJOIU<STKif: Da w ..... rpbWI Fi••"'U. i• Y61MrrocAIIidwr Hi ... ic/11, Helalngfon, 191S, p. 100: "Wenn 
man die Frage beantworten will. ob du Kllstenmeer aum Staatagebiete gehort oder nicht, hat man el'llt eine andere Frage 
zu beantworten: Encheint IIIIJI die YOll dem Kllstenstaat inoerhalb doe KO.•tenmoene a110geObte Gewalt ala du Prim&re, 
als die Regel, ond die M.....,.fftiheit ala du Sekundll.re, a1s die Ausnahme ) Boantwortet man die Frage ~jahend, 10 folgt 
daraus, dass man in dem Kilstenmoer einen integriennden Teil d .. Staatagebietoe erblickt, will men aber die FfaAe In 
einem gana entgegengesotaen Sinn beantwortet wisoen, 10 bat man aich fUr die Meenafreiheltatheorie auageoprochen, 
Schliesslich llsst sich denken, dass die Staatgewalt ond die M..,....freiheit g..,ich atarll auftreten, IOdU& keine von die""n 
da.s Uebergewicht au haben &eheint; in diesem Fall llano unsere Frage nach keiner von den heiden oben angegebenen Richt
ungen beantwortet worden, aondem du Kllstenmeer muu dann entweder fllr einen Toil dea Staatagebietn und auglelch 
einen Teil des oflenen Meeres oder fQr eine Ue~rgangsstufe gehalten worden, oder man kana Starck beipflichten, wenn er 
lehrt, die Kilstengewllsser seien nicht Inland, nicht A110land, auch nicht Uebergangutufe aw!Khen Inland and Awdand, 
sondem lediglich Kllstengewaaser mit allen den Attributen, die die Altere und jOngen Praxla Ihnen auweiMtn." 

One of these theories is based upon the idea of the dominion of the coastal State over the 
territorial sea-a dominion which must be restricted by certain rights of common user in favour 
of other States. The other theory propounds the freedom of the sea and only reco~ises cert11in 
restricted rights in favour of the coastal State in the domain of the so-called terri tonal aea . 

. 
This theory leeds to atrange contradictions. It ill unable to oppooe the conotant and unilateral extension of the 

rights of the coa.stal State in respect of the territorial sea, for Statu have never healtated to lncro""" the exen:ille of rlgbtw 
arbitrarily by unilateral act if their real or imaginary needa have 10 required. We would venture to point out that none 
nf the claims to a coa.stal State'• jurisdiction were put forward or enfon:ed until the 19th century. (See RAaaun: "La 
mer territoriale", Paris, 1913, p. 182.) Nor can these claima he hued upon apeclal iaolatod rishta of IIOfVitudo. If we 
ba.se them on the right of established po m·ion (u FAUCRILLK doea In the work already quoted, p. 147), we come very 
near to recognising a general right of dominion. 

Further, the doctrine of the right of dominion of the coa.stal State Ia quite In accordance with the traditions of 
international law. The most famoua doctrine OD the theory of tho territorial 10& lathe thoaill of BYNKKUHOKCK: T1rr11 

don~i•i- fi•illw ubi fi•ilur ,..,...,._vis. Tho Idea of"""',_;.;,. must be aynonymoua with the Idea of ownonhlp, 
which, in international law, can only mean dominion over territory. 

It might at first sight be imagined that it is of no importance which of the two theories is 
adopted. They agree in declaring that the coastal State possesses certain rights in the territorial 
sea and that other States have a certain right of common user in it. If the matter is examined more 
closely, however, it will be seen that the solution of this question of pt:inciple is not a matter of 
indifference in practice. If we accept the coastal State's right of dommion, we must admit that it 
would undoubtedly be legally entitled to extend its dominion in new directions, provided, of course, 
that such action did not contlict with the right of common user of other States or with the provi· 
sions of conventions already concluded. Two examples taken from recent international practice 
illustrate the effect of this principle: 

"C'est ainsi que Ia France <tt Ia Grando-Bretagne ont pu reapectivernent, dana Joe llmitoe de lean eawc c6ti6ret, aana 
soulever des observations d'aucune autre Puiuanco, ae livrer aua travaall de percoment d'un tunneiiOIIJI Ia Manche, 
De m6me, Ia Grande-Bretagne, ..... que IOD droit ait eu davantage contoet,, exploite IOUI Ia mer, • plllllieun kilom~ 
de sa c6te, des minea d'~ ou de coivre en Cornouaill .. , et d .. min .. de charbon dansle Comtide Cumberland, ainal 
qu'entre Folkestone et Douvrea." (FAUCRJLL&, of>. eil., p. 205.) 

It might be denied that these rights exercised by coastal States are based upon a right of 
dominion, and it might perhaps be concluded that coastal States have from time immemorial 
exercised an exclusive right of user in the territorial sea. The exclusive utilisation of the riches 
of the sea would then be merely a case of the extension of a special historical right. The following 
fact in law leaves no doubt as to the nature of the rights exercised by the coastal State in respect 
of the territorial aea. It is only in recent times, however, that States have claimed rights of 
dominion in the air above the territorial sea. 

"Lea Etats, tant dans leur droit conventimmel que dans leur droit interne, 100t unanimea • conoiderer, aa point de 
vue ao!rien, Ia mer c6ti~e comme """ fraction de leur territ.oire. La convention Urienne do i 3 octobre 1919 eat, • cet eprd, 
particulierement explic:ite: apUI avoir reconna que 'chaque PaiMaJIN' ala 11011veraiJietj! complhte et excltuive oar l'eopace 
atmospberique a1Hlessua de 1011 territ.oire', 100 article premier declare, en eflet. que, 'au- de Ia conYention, 1e terfl. 
t.oire d'un Etat sera entendo comme comprenant Je territoire national metropolitain et colonial, .,_.,ble, Joe eallll terfl. 
torialea adjacentea au dit territ.oire '. C'eat 4alement Ia rqle que consaaent Jes conventiona particoli«ea coacluoe par 
les Etats: France et sm-. 9 dkembre 1919, article 2; Dannnark et Gl'liJid&.Bretape, 23 dkanbn 1920, article premier; 
Allemagne et Pa}'II'Bu, 24 juillet 1922, article premier; Grande-Bretape et Pa}'II'Bu, II joillet 1923, article premier, etc. 
On Ia troD"" encore fortmrUe eoqn •••~t pu toe loU~ cJ. diflerenta pa,.. Citono • ce njet le dkret oepagnol 
do as DOVembn 1919. article 11; Je dkret-loi italien du 25 novemhre 1919, article J>"'IDier; I'I&Cte ""'laia de 1<}20, chapitre 
So, pr~hule; Je decret 111S10 da 17 janvier 1!)21, article 20. , , " (FAUCRILLK, of>. <il., pp. 1151 ., "f.) 



These facts can only be upheld by a legal conc~ption accordin~ t? which the territorial sea is 
itself under the dominion of the c~ast~ Stat~. subject ~o the restrictions of ~ommon u~r and of 
international conventions. They JUstify us m conclu~g ~hat the-~n~y valid ~h~ory 15 that of 
the right of dominion of the coastal State over .the terr~to;ial sea Wlthm fixed lim1ts. Th~ facts 
referred to also give practical ground for ,th~ belief that ~t.lS absolutely n~~ to reco~se by 
international convention the coastal States nghts of dom1ruon over the territorial sea. . This would 
not be an innovation but merely the final outcome of an evolution which finds expression in a 
series of international conventions. 

", , .le droit international, dans son 6tat actuel, admet que Ia mer territoriale, sans atre susceptible de propriete au 
sens prive du mot, !'est dans le sens international de souverainet6. Pour lui, l'Etat riverain est souverain de Ia mer c6tibre, 
comme de Ia terre ferme; sa souverainet6 sur elle e.•t comme le prolongement de sa souverainete sur son territoire: elle est 
une portion de son domaine et non pas simplement une partie du vaste oc6an envisage dans sa majestueuse unite. La fron
tibre de cbaque Etat maritime se trouve dbs lora fixee k Ia limite m~me de Ia mer territoriale. I.e droit conventionnel et 
le droit interne des Etats sont, k cet egard, trbs explicites. La XIII• Convention de Ia Paix de LaHaye du 18 octobre 1907 
concernant Jes droits et les devolrs des Puissances neutres en cas de guerre maritime, qu'ont signee 43 Etats, dont 25 l'ont 
ratifiee ou y ont adher6, considbre que le caractbre neutre doit ~tre applique aux eaux territoriales d'un Etat etranger 
aux hostiliteo, aussi bien qu'k son territoire terrestre. Parmi les lois interieures des E,tats, on peut citer Ia loi italienne du 
16 juin 1912 sur le transit et le so!jour des navires marchand& le 'long des c6tes, qui qualifie de • mer de l'Etat' Ia zone 
de mer comprise entre dix milles marins du rivage (article premier); les reglements roumain du 5 decembre 1912 (article 
premier) et fran~is du 26 mai 1913 (article 2), sur !'admission en temps de guerre des navires etrangers, qui designent res
pectivement d' 'eaux roumaines' et d' 'eaux territoriales fran~aises 'les eaux qui longent les c6tes de Ia Roumanie et de Ia 
France; !'ordonnance des Pays-Bas du 30 octobre 1909, sur le droit d'entree des navires de guerre etrangers, qui dt!cide 
que les eaux territoriales du Royaume sont' dans leslimites' de celui-ci (article Io)". (FAUCHILLE, op. dl., pp. 157 II uq.) 

The territorial sea will always retain its special character as part of the area of a State's 
dominion. This special character is founded not merely on the right of common user possessed 
by other States but also on the fact that the cession, for example, of this area of dominion to another 
State, without the simultaneous cession of the coastal territory, cannot be regarded as legally 
possible. The intimate connection between the two precludes such a proceeding. Nor can the 
territorial sea be regarded, as certain Civil Codes in Latin America suggest, as public property. 

Argentine Civil Code, Art. 2374.-, •• the following are the public pro~rly of the generaiStateoroftheindividual 
States: 

16, The seas adjacent to the territory of the Republic, to a distance of one marine league, measured from the lowest 
tide line, but the right of police as to objects concerning the security of the country and the observance of the fiscal laws 
extends to a distance of four marine leagues measured in the same Inanner. 

Chilian Civil Code of December 15th, 1855. Art. 593.- La mer qui touche les c6tes (adjacentes) jusqu'k Ia distance 
d'une lieue Inarine, mesuree ._ compter de Ia ligne de Ia plus basse maree, est mer territoriale et appartient au domaine 
national; cependant, le droit de police pour tout ce qui concerne Ia stlrete du pays et !'observation des lois fiscales s'etend 
jusqu'._ Ia ~istance de quatre lieues marines mesurees de Ia mame maui~re. 

•. 

Questions regarding the cession of the territorial. sea and its classification in internal law are 
not, strictly speaking, questions for settlement by codification. 

See FAUCHILLE, op. eil., p. 72; Ch. DE VISSCHER et GANSHOT! "I.e diflerend des Wielingen", RIUU8 de Droil 
inll,.,...li01141, 3.rd Series, Vol I, p. 293; BJGRKSTEN, op. eil., p. 103, · 

As proof of the essentially dominant character of the rights of the coastal State in respect of 
the territorial sea, the fact that all schemes of codification seek to assert the right of dominion of 
the coastal State over the territorial sea may be claimed. as decisive. 

CJ. the project of the Institut de Droit international, 1894: "L'Etat a un droil de soUINiraituU sur une zone qui baigne 
Ia c6te". -

The project of the International Law Association, 1895, uses the same expression. 
Cf. the project of the International Law Association, 1923 (Stomy Project), Article 1: "L'Etat possMe Ia juridiclion 

sur une oone de Ia mer qui baigne ses c6tes. Cette zone porte le nom de mer territoriale", 
CJ. the project of the American Institute of International Law, 1924, Article 6, Paragraph 1: "The American Repub

lics exercise the right of sovereignty not only over the water but over the bottom and the subsoil of their territorial sea. 
By virtl'e of that right, each of the said Republics alone can exploit or permit others to exploit all the riches existing 
within that zone". 

Article I of the Convention to be proposed might therefore be worded as follows: 

"The character tnul extent of the rights of the ripariaJJ State . 

. "Arlide I: - The. State shall have an nnli'?ited right of dominion over the zone 
wh1ch washe!! 1ts coa.l!t, m so far as, under general mternationallaw, the rights of common 
~r of th~ mternaho?~ community or the special rights of any State do not intedere 
With such nght of doffilruon. · 

"The right of dominion shall include rights over the air above the said sea and the soil 
and subsoil beneath it." 
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Ill. THE EXTENT UF THE TEIUUTUlUAL SEA l1 ~\D.EH. TilE DUMlt\lUN UF THE 
CUAST AL STATE. 

The most difficult question is that of the extent of the territorial sea. The secondary question, 
namely, at what point the landward limit of the territorial sea is situated, will be dealt with 
later. The problem of the limit of the territorial sea on the side of the open sea is complicated 
by the fact that the very States which. actuated by the desire for dominion, are constantly satis
fying their needs by extending their dominion in the territorial sea, nevertheless consistently 
refuse to sign any instmment of public law extending their dominion over a definite area. It 
is their traditional habit to establish definite zones for special purposes by means of their laws 
and administrative practice. The following synopsis will sutlice to explain the matter clearly: 

Greal Brikli11.-: The law on jwisdiclioro in territorial wakrs, known as the T~rritorlal Waters Jurisdiction Act 
of August 16th, 1878, provides that any offence commitkd by any ~rson, whether a British subject or nut, within tite limita 
of the territorial wakrs of His Majesty's possessions comes within the jurisdiction of the Adtniralty (Article a), and that 
for the purpose of offences coming within the jurisdiction 111 the Admiralty the territorial waters include all that portion 
of the high seas situated less than one maritime league from the coast, reckoned from low·wo.ter mark (Article 7). 

By virtue of customary law, the extent of tho (lsAi111 ......, reserved lor liohennen Ia three miles. This limit Is 
established as between Great Britain and France, Belgium, tho Netherlands, Germany and Denmark In Article a of the 
Hague Convention of May 6th, 188a. 

The CusloM• - nsed to extend for 12 miles under the old laws (tho Hovering Acta 1736, 1838). Umler the 
Customs Consolidation Act of 1876, the extent of the Customs zone ia fixed at three D&utical miles. 

By virtue of customary law, the extent of British "'""'"' .,,.,,. Ia three D&utical ntlles. (R10N1 flltJrall M Droil 
in,maliotoal p11bli<, Vol. II, p. 413, note by M. RABSTAD.) 

u .. i,ll Ski"'• of AIIUrtcll. - Cuslooots IOtU and tUNirlllily .., ... I Under the Naval Code, the ..... ,,.lily ..,.., extend• 
for three nautical miles. Under tho Acta of 1797, 1799 and 1807, the Cusl-• 10111 extenda lor u nautical miles. The 
Supreme Court pronounced a judgment on April 3oth, 1923, in which It deala lint with the text of the 18th amendment 
to the Constitution. It notes, i11llr •li<l, that the territory aubject to the jurildictioo of the United Statoo lncludoo the 
harbours, bays and other arms of the sea along their coasta and the belt of water which washes thoae couta to tho wldtb 
of one oauticalleagueor three geographical miles. , • The Court reluaea to allow anyve-lo entering the territorial watera 
of the United States, whether foreign or national, to carry any alcoholic liquora either u cargo or u atorea, oven under 
seal. (C/. PAULus, "La mer territoriale", Revlll M Droil inllmali011a/ 11 tU Ufidalioll &omparll, 3rd Serloo, Vol, 1, 
PP• 409 II s~q.) 

Nellterlllnlls.- Declaration by the Minister for Foreign Affairain the Lower Houae In 1914: "Whereu, In view of 
recent Government communications, adhesion to the idea of extending tho limit of tho territorial aea from tho point 
of view of the maintenance of tUIIIr11lily cannot for the present be expected on the part of the principal maritime Powera 
(PAULUS, op. cil., p. 412), the Netherlands have fixed three nautical milea u the limit of their neutral watera In their 
declarations of neutrality of 1904 and 1914". 

Germ11n Reich.- Article 3 of the "Prisenordnung" of September 30th, 1909, reada: "Du Prlaenrecht lot nlcht 
gel tend zu machen: (11) innerhalb tceulr11ler HoluilsgewtJsur, d.h. innerhalb eines Seegebleteo, das in einer Brelteausdehnung 
von 3 Seemeilen von der Niedrigwasserkilste gerechnet, die Kilste und die zugeMrigen Inset und Buchten b<ogleltet; ala 
zugehorig gelten: Inseln, weno sie nicht weiter ala 6 Seemeilen von einer demselben Staate gehOrlgen Fntlandaktllte 
entfemt sind, Buchten weno ihre Kilste ausschliesslich im Besitze n~utraler Staateo steht und ihre Oeffnung 6 Seemeilen 
oder weniger ist"'. 

Io a note addressed to Finland on February 24th, 1924, Germany declaroo that she regard• the thr-mlle 1one u 
the only recoguised zone. The note goes on to protest against Finland 'a action In extending her CUlloM I co11lrol beyond 
this limit. 

According to the schedule of zones prohibited to aerial navigation (Nachwoisung dor Grenzen der fUr den Lult. 
verkehr verboteoen Zonen) attached to the Decree of the Prussian Ministera of Public Worka and of the Interior dakd 
April 29th, 1914 (D•uls<:lu LII/1/IIAruilsdri/1 of May 13th, 1914, pp. 219, 220), the manaeuvrinc prohibition extends to a 
distance of three nautical miles to seaward of the coast io respect of the IOD<O (defined lo detail In the achedule) of 
KOnigsberg, Swinemunde, Kiel, the North Sea coast.•, and Heligoland. 

R1urvttll (lsAi"f IOtU 1 As a contracting party to the International Convention on Filhinc io the North Sea, con· 
cluded at The Hague on May 6th, 1882, Gennany adopted tbe three-mile limit (Article 2) lor the fishing 110110 reaorved 
for the use of her nationals on the Gennan coast of the North Sea between the Danish and Dutch frontiera (aee Imperial 
Law of April 3oth, 1884, putting the said convention into Ioree). The aame limit is also ot.erved, though there Ia no 
express provision to that effect, oo the German coast ol the Baltic Sea between the Danilh and Russian lrontlen. (R•vw 
genlralo .U Droil '""''""'"""'' pybli<, Vol. 21, p. 404.) 

FrafiU.- Fishi"l 101111: Three nautical miles according to the Decrees ol1862 and the law of 1888. 
Cuslooots IOtU 1 Two myriametres according to the law of March 17th, 1813. 
Nelllr<&lily 10tU (Decree of October 19th, 1912): "Pour I' application des r~gles dela convention 13, en date du 18 octo

bre 1907, les eaux territoriales fran~ s'etendent en d~a d'une limite qui est fixt!e a aix mill<a marina au large de Ia 
laisse de bas.'le mer, le long de toutes les c:Otes et des banes d&:ouvrant qui en dependent, ainsi qu'autour du ballaage fixe 
qui determine Ia limite des banes oon do!couvrants". 

In the instruction of the French Minister of Marine of December 19th, 1912, concerning the application of Inter
national law in the event of war, it ia stated in Articles 22 and 23: "Pour I' application de Ia XIII•• Convention de La 
Haye, vous considererez les eaux territoriales comme ne a'etendant jamaia a moinl de troll millea des chtes, dealleo ou dea 
banes do!couvrant qui en d~ndent, a compte! de Ia laisse de Ia basse mar&. et jamaia au deJa de Ia portee du caoon. Vous 
respecterez toute limite de cette nature qui se trouverait a.i.nsi rCgulil:rement fix.!e avant J'ouverture dew hostilit~··. 

Safdy.r01111 (Decree of October 24th, 1913, prohibiting the flying or manQOQvring of aircraft in urtain zonea, Article 1): 
"Saul autorisatioo speciale, iJ est defendu aux aeronefs de passer OU d'evoluer: 1°ao-dCSIIUI de Ia zone comprille a l'int~ril:ur 
do perimHre myriametriqoe (en annexe, Ia zone maritime de dill: kilomHrea) indique pour: Toulon, Ilea d'Hyhe~~, 
Rochefort, Aix, Oh!roo, La Rochelle, Re, !.orient, Groix, Brest, Ouessant". 

Belgi...,,- FisAi111 IOtU: Three nautical miles under the law of Auguat 1gth, 1891. 
Cuslooots .101111: One myriametre onder the law of June ]th, 1832.- Ordinary furisdicliollt "La jurilprudeoce paralt 

se rallier l Ia limite de trois milles, notamment pour Ia determination de Ia competence dana lee actiona du chef de 
l'abordage.• (Revw fi11irak M Droil ;""'""''"""'' pwblic. Vol. 21, p. 4o8.) 

Spai•.- Territorial waters were established in Spain by Royal Decree of 176o. (Ftn.Tolf, "Tbe Sovereignty of the 
Sea", London, 1911, p. 569). The six-mile zone is the CIISioootll.,,.il onder the Customa Law of October 15th, 1894, and 

• 
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aloo the fhAiHflimilunder the decree of December 17th. The .uulralily zo.u, which coincides with the 1101te of juri•dicli9Htll 
UJtJi4rJ. estend1 for 1ia mites. . 

PoriHttJI.- The Curlom• 1Me utends for ai.x nautical miles under the Customa Law-ollllay 27th, 1911, Artrtle >16. 
Fi•Ai1lfiOtuJ: Three nautical nrilcs under the law of October >8th, ryoll. Under a Treaty of Commerce and Navrga

lion concluded with Spain, tbe fishing zone reserved for Portuguese nationals e~ends for six nautical miles (Annex 6, 
Articlea 2 and 3). 

IltJJy. - Italy applies two limits in respect of Customs control: a zone of five. kilometr~ for the supervision ~f 
navigation, and a zone of ten kilometres within which the captain of any vessel must bern .P""""""'on of a passpo~ anthon .. 
lng him to enter territorial waters (Customa Law of January 26th, 1896, Chapter II, ~cle 27). On the Afncan coast, 
the Customa zone is u nautical miles wide (Royal Qecree of February 4th, 1913, Artrcle 2). 

The Decree of June 16th, 1895, concerning foreign warships which in time of peace approach the porte or coastal 
waten of the area in which they are navigating, prohibits foreign wanhipo from engaging in firing practice within 
gunshot of the shore, unless they have obtained special authorisation through the diplomatic channel to do 10. 

Under the terms of a decree of August 2oth, 1909, foreign veBSels in port may be required to withdraw to gunshot 
range if a alate of aiege Ia eatablisbed. In case of war, the sea of the State may be completely closed. By "the sea of the 
State" Ia to be andentood a zone of coaatalaea ten nautical miles wide("'"' and .uulralily •,...). 

G,u,- Fidltlf .,.I Three nautical milea under the Royal Decree of January 8th, 1898. 
Cus-1 IOIUJ: A belt six nautical milea wide from the coaat constitutea the zone of supervision. 
Brt11il.- The ,...walily IOIUJ in the world war waa three nautical miles wide; a neutrality zone five nautical miles 

wide waa eatabllahed by CAiu and Urufi"'Y in their declaration of neutrality of August 7th, 1914. (BJORXSTBN, of>. ell., 

P· $4·) 
D•-tlrlt. - FiiAi"l 10,.: "En accl!dant k Ia Convention internalionale rt!glant Ia police de pache dans Ia Mer du 

Nord, conclue 1t. LaHaye Je 6 malr882, 1e Danemark a adoptt! Ia limite de trois millea marins pour Ia zone de p&:he rt!servh 
a ax pfcheun nationaux aur lea c~tea danoisea." 

The present situation aeema to be that Denmark recognises the th.-mile zone in respect of all its coaats for pur
posea of fishing, in relation to the Statea aignatory to the Hague Convention of May 6th, r88z, but that in relation to other 
Statea, notably Sweden, it maintains in reapect of aU its coasts a limit of one geographical league, which is also the general 
limit of Danish territorial waters. (RABBTAD, in the R,..,. flnlrau tl4 Droil ;..u,..,lioflalf>ublie, VoL 21.) 

G'"''"lllmll (Royal Decree of February 12th, 1812, applicable both to Denmark and to Norway): "Our territorial 
10vereignty, In all cases in which it Ia necessary to detennine its limits from the seashore, shall be deemed to extend to 
a distance of one ordinary nautical league, reckoned from the furtheat island or islet which is not submerged by the sea." 

Norw11y. - Flsltl"l 10,.: The Royal Decree of December und, 1906, which contains instructions for the wanhipo 
responsible for the aupervislon of the coasts, declares that all persons other than Norwegian citizens or Inhabitants of the 
Kingdom are prohibited from fishing in Norwegian territorial waten, the limit of which is fiBed for purposes of fishing at a 
distance of one ordinary nautical league from the furtheat island or islet which is not au bmerged by the sea. . 

By a Jaw of July 14th, 1922, the Ct4Sioms IOfUJ Ia fixed at a width of ten marine leaguea (QtoarlfluiU..). s,.,.,.,- Custom• •o,.: Law of July rat, 1904, Article J,.paragraph 2: one nautical league. 
N•ulr..Zily 10,.1 The regulations concerning maritime prizes of April 12th, r8o8, Article 1, paragraph 1, provides 

that no veasel may be captured nearer the coast than at a distance of one nautical league (on&-fifteenth of a degree). 
According to paragraph 2 of the same article, the limit of neutral waten off a fortresa coincidea with the furtheat 

gunshot range. 
In the world war, Sweden, like Norway, waa unable to maintain her claim to a neutrality zone of one nautical league. 

The beWgerenta paid no attention to this zone. In two publications dated November 29th, 1915, and June 19th. 1916, 
the aubmarine warships of the belligerents were prohibited from staying in or passing through Swedish waters within a 
limit of "three Swedish minutea", but It Ia highly characteristic that the publication of August 14th, 1916, which requires 
merchantmen to fty their ftags in Swedish territorial waters, does not contain any special provisions regarding the extent 
of the neutrality zone (BJORKSTBN, of>. eil., p. 59). 

Fisltl111 10,. (Royal Proclamation of May sth, 1871): One nautical league. The same dispoeitions are contained 
In Article 1 of the Convention between Sweden and Denmark of July 14th, r8gg. 

Ruslitl. c ... -. IOIUJI Under the Jaw of December roth, 1909. the Customs zone extends for twelve 
nautical miles. 

Article 3 of the Peace Treaty between Soviet Russia and Finland establishes a zone of four miles for Russian terri
torial waten; nuder the Ierma of Paragraph 4 of Article 3, Russia baa the right to extend her territorial sea to a roue 
exceeding four milea in width in the eastern part of the Bay of Kronstedt. 

The practice of international law (conventions, conferences, exchanges of notes, arbitration 
tribunal awards) varies greatly. Sometimes the system of national legislation is adopted and 
definite zones are created. 

Coftvenlion between the United Statea of America and the United Kingdom concerning the regulation of the traffic 
In alcoholic Uquor, signed at W aahington January 23rd, 1924, Article 1 : The High Contracting Parties declare that it ia 
their finn intention to maintain the principle that the real limit of territorial waters is at a distance of three nautical miles 
from the coaat towards the high seas, reckoned from low-water mark. Similar conventions were concluded between 
the United States of America and Gennany: the United Statea of America and Sweden (April unci, 1924): the United 
Statea of America and Norway (May 24th, 1924): the United Statea of America and Denmark (April 29th, 1924); and the 
United Statea of America and the Netherlands (PAULVS, of>. ell., p. 412). It ia only in the Treaty concluded with Great 
Britain that the limit of three miles Ia fixed. But all these treatiea allow Customa control to be exerclsed outside the zone 
of the territorial -. The peculiarity of. these conventions liea In the faCt that the Customs limit ia not the .._ In all 
-· It depends upon the apeed of the -'· subject to control: for supervision may not be exerclsed at a greater 
distance from the coaat than the -' in question can cover in one hour. 

A threo-mile fisbingaone Is recognised in the following treatiea: Great Britain-United States of America (Oc:tobew 
.sot, 1818); ~Great Britain (August 2nd, 1839, and November uth, 1867): Intemational Convention regarding 
Plahlnsln the North Sea (May 6th, r88z): Denmark-Great Britain (June 24th, 1901): United Statea of Amerlca.-Japan
R~t Britain (July 7th, 1911). 

A liz-mile fishing aone is recognised in the Treaty between Spain and Portugal of March 27th. 1893: a fishing •ne 
of one naaticalleagne between Denmark and Sweden (July 14th. 1899): a zone of one nautical mile between Austria• 
Hanguy and Italy (December 6th, r89t, and February nth, rgo6); and a zone of ten nautical miles between Roum.ania 
and Rllllla (October 16th (0. S.), 29th (N. S.), 1907). 

On November agth, 1902, Ill. Asser, acting in the capacity of arbitrator, ruled, in the question of the United States 
fisblng -Is • J amea Hamilton Lewis" and "C. H. White", which had been oeized by Russian cnriaers, that, in the absence 
_vt any ..,. *• R.lllliaa territorial waten colilll~~<~t oxlerld as iar as u wiL:a truw the .....,.t. 
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Io the arbitration award of 1893 in the .\ngiOaAmerican disputt' conc~ming se~,l-hunting in the Hc.•hring St•a. we find 
the following words: .. . . . if such w.US an ~yond the onlloary· hmit tlf tlu-eoe m1lros . . , ". 

As nga.rdJ the N.fety &one. the l.:oO~OtiUD of U\:tubeJ' Jyth. &8S8. COU(:~fDtng the Su~.l (&U .. allpultltf'l a Width uf 
three miles. . 

A n~utr.Wty oone of live and three miles is provided for in the Anglo-AUierican (U.S.A.) 'l',....ty oflle<.'t'mbu 31•t, 
18o6. 

A criminal-jurisdiction oone of live mil .. is provided for in the Treaty of Montevideo of J anua.ry 131d, 1889 (Article u). 
Tlw "Eluw" ""·-"Die 'Elida.' war ~in scbwediscbes Fahneug, das am 8. Mal 1\IIS von eiuemdeutloeh•u Kreu ... r 

Treleborg, jedenfalls ausserhalb der ,J-Metlen-Grenze, aber vielleicht innerhalb der achwedischeu 4-Meilen-Greu1e fest
genommen wulde. Das Kieler-Prisen-Gericht sprach die Prise lrei. Das Urtetl wulde unter audern darauf gegrllndet, 
dass die Festnahme wabncheinlich innerbalb der 4-Meilen-Greoae und mithin in schwed.i~ben liew&.uern atattMelunden 
babe. Diose Betracbtungs-Wei..., konnte das Ober-Pri:oen-Gericht in Berlin nicht 1utheis:teu. Die Prisen-Oidnun1 oei 
in diesem Punkte k.la.r. Die )-Meilen--Grenze sei die einzig anerkannte Grenae. Auch hat akh die doutacbe Rt'Rioruna hu 
jahre 1897 auf eine von der schwediochen Rl'gierung an d1e deutsche Geoandochllft in Stockbohu 1Jerichtete Mittctilun1 
llber die Fischerei-Hohei~Grenze darauf ~chrankt, den Auop1uth Schwedel\l auf die 4-Meilcn-Grenoe filr die Fiocherei 
nicht zu bestreiten. • (See BJORKSTBN, of>. <il., pp. 47 14 t"f.) 

Tlw "HeotN" cas~.- "Ein oorwegisches Fahrzeug wurde am 13. Deoember IQ14 in einer Entlernun11 von 4 '/1 s
Meilen von der dlloischen Seekllste festgenommen. In dem Urteile wulde f..,t~tellt, dat~~, weil Dane mark keino breite,.. 
Neutralitlt~Zone a1s eine von 4 See.Meilen beanspruche, Frankreicb keine andc.ore au respektien:m braucho ... (llJOaKaTaN. 
of>. cil., p. 48.) 

"Das Aalando-Abkommen vom •o. Oktober 19>1 entbalt llestimmungen betrellend die Auodehnung der Aalf.ndiochen 
Territorial-GewAsser, d.b. der Zone, welche der Neutralisierung unterliegt, Einmal darf oicll der Umfwtg dor Zone niemalo 
tlbueioeloogitudinal nnd latitudinal gcnan angegebeno Linio entrecken (diose bildot eine Mnlmum .. GreniO), oudann 
wird die Breite der Zone der Territorial-Gewa.ser ionerhalb der Zone au1 3 SM. feotgeotellt (Art. 2)." 

Sometimes, however, the view adopted is that of the sole dominion of the riparian State. 

Under Article 4 of the Convention of 1888 concerning the Sue1 Canal, the proviaiono of that article are applicable 
to a zone of three miles outside the ports. 

Cf. Hay-Pauncefote Convention of 1900, Article 2, paragraph': "The provhtions of thil article shall apply to woton 
adjacent to the Canal within three marine miles of either end", 

"Nach Artikel2 des Paoama-Abkommeus von 1903 erstreckt oich die durch daa Abkommen feotgeotollte Zone 3 s
Meilen von den beiden Endungeo des Kanals." (BJOKKioT&N, of>. <il., p. 45.) 

In opposing the Spanish claim to a six-mile oone, the United Stateo of America and Groat Britain upheld a th..-n•lio 
oone. In 187s. Secretary Fish declared to Thornton: "We have alway• undentood and usented that, punuant to public 
law, oo nation can rightfully claim jurisdiction at sea beyond a nautical league from ito couto", (FULTON: "l'he Sove,. 
eignty of the Sea", Edinburgh and London, 1911, p. 66s, No. 2.) 

"Auf der zweiten Haager Friedena-Konferen& wurde die Frage lm Zusammenhang mit dem Mlneo-Abkommon 
behandelt. Der brlt. Entwurf eioes Minena-Abkommeus enthielt dao Verbot gegen die kgung von Minen auuerhalb 
der Territorial-Gewa.ser des Kriegsfabrendeo, Festungen ausgenommen. In der 2. Unterkommiuion der 3· Komml11lon 
schlug Vander Heuvel anstatt des Ausdruckes 'Territorial-Gewllaser' die Annahme einer flx~n Gren,..Bestimmung vor. 
Der britische Delegierte erldilrte, s.E. sei noter KUsten-Gewa.ser eine KUsten-Zone in einer Breite von 3 s-Meilen au 
verstehen. Tomielli land, dass die Feststellung der Ausdehoung der KUsten-Gewluer auuerhalb der Zuotlndlgkolt der 
Koofereru: liege. Dagegen waodte Vander Heuvel ein, eo baodle oich lediglicb um die Festotellun11 einer Zone ionerhalb 
dereo Mineo gelegt werdeo kOnnen. Der Ausschuss, dem die Ausarbeitung einer Konvention DberiUMn war, ochlug in 
Artikel 2 seines Eotwurfes die 3-Meilen-Zone vor; der Vorschlag wurde mit ochwacher Mohrbeit von der Kommiaolon 
angenommen. Iodem der Kou1ereru: vorgelegten Entwurf war aber von keiner )'1\leilen-Grenu mohr die Redo; dao Verbot 
gegeo Minen-kgen auf oflener See war weggelassen." CBJORKaT&N, 0/J. eil., pp. 46 14 llf.) 

"Wilhreod des Weltkrieges bat Deutschland oboe Rllcksicht auf dieochwedischen AnsprOcbe auf eine rMeileo-Zune 
mit Berechnung eiDer 3-Meileo-Zone Mineo io den Schweden beapfllenden Gewl.llern gelegt." (BJORKBT&If, ofJ. ell., p. 47.) 

·"Au1 der vom 10.-20. Oktobu 1921 abgehalten Aalando-Konfereru: wurde lm Entwurf elne )'Mellon-Zone feot. 
gelegt.• (BJOilKSTII:N, of>, d4., pp. 47 II uq.) . 

The Treaty concluded io 1924 between Great Britain and the Ruuian Soviet RepuLiic declares (paragraph 2 of 
Article sl: "Tbis article shall not be deemed to prejudice the viewa held by either party of the Umlto io international law· 
of territorial waters,.. 

The gunshot zone is identified with a width of three nautical mileo in the Treaty concluded In t8o6, but not ratified, 
between Great Britain and the United States, in Lord Stowell's award given in 1800 in the cue of the "Twoe Gebroeden" 
and in Story's judgment io 1812 in the ca:oe of th~ "Ana". 

Oo February 25th, 1897, in the case of the Australian whaler "Coota Rica Packet", which had oeized a Dutch ohlp, 
the arbitrator, M. F. de Martens, declared tbat the right of oovereignty of a State over tenitorial waten is determined by 
gunshot range. (FauCHILL&, of>. eil., pp. 182 II llf.) 

Oo November 2gtb, 1902, M. Asser, acting in the capacity of arbitrator, ruled, in the queation of the United States 
fishing vessels "James Hamilton Lewis" and "C. H. White", which bad been oelzed by RuHian cru'--, that, In tbe 
absence ol any agreement, Russian territorial waten could not extend ao far u II milea from the cout. (PAUCHILU, 

. of>. eil., p. 183.) 

All the codification projects are in agreement as to the necessity of establishing exact limits 
for the territorial sea. 

Iostitot de Droit international, draft of 1894, Article 2: "La zone de mer territoriale s'ttend ._ oix milles marino 
(6o au degr~ de Ia latitude) de Ia lauise de basso mark sur toute )'~due des c:bteo." 

Article 4: "En cas de guerre,l'Etat riverain neutre ale droit de fixer, par Ia dh:laration de neutralit~ ou par noti
fication speciale, sa oone neutre au de!a de 6 miUes, jusqu'._ porUe deo canono des c:btea." 

Cf. OPPURRIK, in the ;haUIIiro de I' bulitul de D1'oil iale,.,...lioftalfor 1913 (pp. 404 II uq.): "Com me je ne croll 
pas qu'il soit recommaudable d'etendre Ia limite de Ia mer territcriale au de!a de trail millea, je voudrais que l'lnstitut 
reconsider.\t son attitude au sujet de l'ttendue de Ia mer territoriale.,, J'adhi:re ._Ia propooitioll de oir Th. Barclay d'abaDo 
douoer !'article 4 des r~les adoptees par l'lnstitut en 1894. Mail, eo oon lieu et place, j'aimerail proposer I' article ouivant: 
• En temps de guern>, Ia zone de Ia mer territoriale est Ia mtme qu'en temps de pais et dea combata en mer ne oont permio, 
pres des clltes des Etats neutreo, qu'._ one distance de porUe de canon des cOtes'. je propooe. comme texte de I' article 2 
de l'avant-projct, ou tcxte qui suivra.it littCralement celui de l'article propose par sir Tb. Barclay en 1892:: • La wnr de Ia 



mer territoriale .·~tend 1 trois mille• marino de Ia JaiMe de bane met dans toute l'etendue des c6tes, 1 moins que !'usage 
continu et skulaire n'ait sanctionne une zone plus large.' La raison pour laquelle je m'oppose 1 une extension de Ia limite 
de troismilles eet. que Ia eouveraincl6 reconnue d'un Etat riverain aur Ja mer tenitoriale ue comprend p&, aeu~ment dn 
droill, mail implique aiUIOi de lourdes responoabiliteo en tompe de paix. de meme qu'eo tomv- de guerre, et lllrlout pour leo 
neutno eo tempe de guerre.ll faut auasi Ienir compte de ce que Ia Gr~Bretagne.lea Etats-Uniaetplosie11111autresEtata, 
pour deo raisons d'ordre politique, ne consentiront jamaila une augmentation do rayon de Ia IDe1' territoriale, et, 1 mon 
avill, l'Institut ne devrait pas se prononcer eo faveur d'une regie qui n'a aucooe chance d'ftre ooaoimement adoptbo 
eo pratique par leo Etall.'' 

ProfiCI of Caploltt S""""' (International Law Aaaociation). - Article 1 : "La mer territoriale s' eteod depuis le rivage 
juoqu'au point indi.•pensable 1l'effet de garaotir Ia defense, IR neutralit~ et d'assurer leo services de Ia navigation et de 
Ia police maritime c6tim en leon diveneo maoileatations." On ne fait figurer ici le droit de pkhe exclusive, car nons 
croyons que ce droit doit faire !'objet d'une reglemeotatioo s~ar~. Article 3: "Eo geot!ral, Ia largeor de Ia mer territoriale 
n'exc~era puei• mUles.'' Article 15:"Aucun Etat oe pourra modifier, eo cas de guerre, des limitee de aa mer territo
riale.'' Article 14: "Lee limite. accept~ pour Ia IDe1' territorial< seront marqu~.al'aide d'unsigoeuulverselparticulier, 
our lea cartel nautiquee dont l'khelle le permettrait, en vue de sa connaissance par toualee navigateun.• 

"Im Jahre 1924 wurde die Frage des KOsten-Meereo auf der Stockholmer Tagung der International Law Aslociation 
In der Volllitzung erilrtert. Die Kommisoion, die mit den Vorbereitungen der Frage bescha.ftigt war, schlug ala allgemeine 
Grenu der KUsten-Gewlllller 3 SM. vor. (Eine MinoritAt befOnrortete die 6 SM. Grenoe.) Die Kommission war dariiber 
einig, dasa die Seegreore dea KOsteo-Staatee fOr aile Staats-Funktioneo nicht gleich zu sein brauche, •• • (BJII&KSTIIK, 

~· ell., pp. 62 '' ug.) 
See a11o the report of Dr. DunAY, Ref>orl of 1/u 25IA Cottf"'"" of 1/u Jnu""'lil""'' L11o11J Auoeiali<nt, pp. 547 II 'If· 
"Dans un projet aor leo droitl fondamentau• du contioeot ammcain, qui fut accept~ provisoirement par Ia troisime 

Commisaion de I' Alsemblee de juristeo dunia 1 Santiago du Chill, en 1912, et qui fut. en 1917, pr~nt,, 1 La Havaoe, 
al'Institut ammcaln de Droit international, M. Alvarez a propuoe que Ia mer territoriale de I' Ammque e6t une distance 
de 6 Juillel marins" (Art. 14). (See ALVARIIZ, La Cotlificaeion tid Der~do inlerniJCiotttJien Amlrit;tJ, p. 102.) 

"C'eot ~galement Ia limite qu'a indiqu~ M. Peseoe dans le projet de code de droit international public qu'il a rldig~ 
en 1911, ala euite de Ia dkision de Ia troisime Conference pan-ammcalne de 1906, relative ala codification du droit 
International, et qu'ila pr~nt' en 1912 1l'aoaembl~ dea juriscoasultes tenue A Ri<Ml.,..Jaoeiro." (See J>Esso.&, Profello 
411 eotligo inll....ei<nt•l f>ublit;o, 1911 .) · 

American Inotitute of International Law: Draft Convention submitted to the se11ion of the American Institute 
of International Law at Lima, Peru, December 2oth, 1924. Article 3: "By territorial sea is meant the alent of the ocean 
which wuh01 the coutl of the American Republics to a distance of ••• marine miles meaeured from the lowest point of 
low-water mark", Article 11: "The American Republics may eKtend their jurisdiction beyond the territorial sea for 
an additional dietance of. • • marine miles for reasons of aafety and in order to assure the observance of sanitary and 
aimilar regulations. • ; • 

The necessity of doing so seems to us to be all the more urgent because, in spite of divergencies 
of doctrine, the theory most widely accepted accords to the riparian State the right to extend 
the limit of its territorial sea to the range of the coastal guns by unilateral acts. 

See 0PPIINHIIIII, paragraph 186, ] nllnuJiiotJtJI LaiiJ, - STRUPP, Grundlflg• ills Volkl"oeldll, p. 71 : "Doch IAsst sich 
nicht aagen, d&ll die 3-Meileo-Theorie einem VOikerrecht&satz entsprAche. Auch die frilhere Aunahme der Kanonen
achUIIwelte vermag heute bel der grossen Tragweite der KOsten-GeschQtze selbst nicht einmal mehr In dem Sione einem 
Anhalt gebeo, dasa du KO.ten·Gewllsser keioee Fl.ils welter berechnet werdeo dQrfe als auf Kanonenschussweite. So 
hleibt eo dem elnzelnen Landearecht ilberlassen, die KO.tenmeere bis dann von aich aus zu bestimmen". See the table 
of opiniona given by FAUCHILLII, of>. eil~ p. 177. 

In view of the actual range of the coastal guns, we are faced by a positive rule of international 
law, the practical application of which would lead, at any rate in peace-time, to quite inadmissible 
results, which would restrict the freedom of the sea to an intolerable extent. This is also a point 
of importance in relation to war-time. (See the opinion expressed by OPPENHEIM, quoted supra, 
page g.) . 

It is therefore necessary to decide upon a fixed territorial sea zone. If we examine the 
practice in international law, the codification projects and doctrine, with a view to establishing 
a fixed zone, we find a wide variety of limits. Whatever limits we may establish, we run the 
risk of prohibiting some State from exercising its administrative rights in connection with its 
dominion over the territorial sea to the extent to which it has been exercising them until the 
Convention comes into force. Further, we run the risk of restricting the rights of common user 
of other States in domains in which these rights have been exercised without que:;tion. On 
account of these difficulties, the efforts made in various quarters to fix a definite zone appear 
to have failed. For this reason, the problem can only be solved on the following lines: Within 
the zone of the territorial sea the rights of other States must be respected, as also the rights of 
common user in force in respect of the whole of the territorial sea (e.g., the right of pacific passage) 
and the rights which have hitherto been exercised in consequence of the rights of common use;_ 
of the sea or by virtue of special treaties. In other words, if a riparian State, such as for example 
the German Reich, has hitherto restricted the exclusive rights of fishing near the c~t to a zon~ 
of three nautical miles, the Convention to be drawn up must not result, in consequence of the 
fixing of a wider zone, in fishing vessels not having right of access to the German territorial sea 
to the extent to which such right of access has hitherto been arcorded to them. If the histoSs~ 
acquired rights of other States are respected in this manner, such States should be' sa · 
the more so that in principle the width of the territorial sea is to be extended to more than thr~ 
nautical miles. The most practical limit would perhaps be six miles. · 
. . In fixing this limit the following consid~~tions are of importance: First, the three-mile 

limit ~ot be ~gard~ as the zone of donuruon ~enerally accepted according to the practice 
and d~e of mternational law. :!further, there 1S the important fact, mentioned above, that 
according to the most approw•d dO<'trine a State ha!' the right to f'Xtt-nd its dominion to the range 
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of the coastal guns; consequently, U1e recognition of the six-mile limit would still involve a sacrifice 
on the part of many riparian States. 

A further argument in favour of the six-mile limit is that the projects of codification which 
fix a definite limit take a six-mile limit as their point of departure (cf. the project of the Institut 
de Droit international, 1894, and the project of the International Law Association, 1895). 

As has already been observed, the idea of fixing the limit at six milt'S is not approved by those 
States which have hitherto exercised more extensive administrative rights than would be accorded 
to them ~ a six-mile zone were adopted. This brings us to the two-zone system recognised by 
many wnters. 

See the project of the American Institute of lntemationo.l Law. RAUTAD: "La mer territoriale", pp. 175 tiUf. 
"II faut done envisager, l mon avis, Ia p<Maihilit6 d'une diflerenciation progreuive d .. droita que lo1 nation• exorcent 
sur mer ••• •. See aloo WIISTLAKa, 1,.,.,..,;, .... 1 U.w, ond edition, pp. 189 '' Uf.; BJORKOT&H, o,. til., pp. 6s '' Uf. 

The first zone would he fixed. The basis of this zone should be the right of dominion exercised 
in principle by two riparian States subject to the reservations mentioned above. In the second 
zone the only rights of riparian States which should be recognised are those which have hitherto 
been exercised for purely administrative purposes. The Convention should emtmt,rate the 
rights which riparian States may exercise in the second, variable, zone by acts of public authority. 

· The possibility must he borne in mind that Statt's which have not hitherto exercised rights by 
acts of public authority in this second zone might also bt>eome entitled to exercise rights there 
in virtue of the Convention. 

Nevertheless, there is a serious danger that States might exhibit a general tendency to create 
for themselves a second zone which would he analogous in charactf'r to the first. It would be well 
to take steps in advance to prevent this. If riparian States are restricted in the manner proposed, 
in the second zone, to the exercise of definite rights which have been exercised up to the time 
of the coming into force of the Convention, it will be easier to avoid the dilliculty of having to 
establish an abnormal limit for the exercise of rights in the second zone, i.1., the variable zone. 
It would be of decisive importance for the future to determine the area within which the rights 
in question could be exercised. The doubts felt, in consequence of the adoption of such regula
tions, by certain States which would be prohibited from satisfying needs arising subsequently 
outside the zone of dominion might be dispelled by the following considerations: In most 
cases the common interests of several States would be at stake and these might be satisfied 
by a revision of the Convention. But even in the case of a need felt by a single State, the State 
in question might, as an exceptional measure, be authorised to apply to an international tribunal 
for permission to exercise the right in question. Such a grant to a particular State of rights 
which would further restrict the common freedom of the sea would be in accord with the legal 
conception which is now accepted, that the open sea is not res nullius but res communis. This 
conception may be regarded as the nucleus of the idea of an organised dominion of the community 
of n'ltions o,er the sea. 

See PouTIS, minutes of the meeting of the Inatitut de Droit International, Auguet ut, 192s: "Contralrement • 
l'avia exprim6 precedemment, M. Politis estime qu'll y a grand lnt6r6t l prendre parti dana Ia queotion de •voil' at Ia 
mer est ••• 11vllius on 111 ..,.,..,.,.;., D'aprea lui, c'est Ia eeconde eolutlon qui reprmente aujourd'bul Ia v6rlt6 oclentiflqae. 
L'id6e de Ia "' 11ullius 6tait jadis en harmonie avec Ia conception n~gatlve de Ia liberU. Elle ae e'accorde pl111 avec Ia 
conception positive de Ia aolidarit6, qui est l Ia base deo relationolnternationaleo modem01 ••• La n6ceult6 d'un contrble 
international sur tous lei nsag01 de Ia mer, m6me, e'll a lieu, pres d01 c6tea, ~neue toue lei joun davantage dana lei 
habitudes et dans Ia CODJcience d01 peaplel. • 

Such a grant would create special rights for the satisfaction of the newly felt needs of a 
riparian State outside the fixed zone. It would imply the existence of certain organising institu
tions to which we shall refer later. 

The category of rights to be recognised in the St'Cond zone on the basis of existing usage 
should include police measures to prevent the possibility of prohibited military exercL'ICII by 
another State, and measures of Customs and sanitary control. Exclusive economic rights of 
user outside the six-mile zone are not claimed to-day by any State. It should be forbidden to 
grant such rights in future, even if it is desired to enable riparian States in exceptional cases 
to obtain permission to exercise new rights in the second zone. 
· In addition to these arguments, which all deal with the limit of the exercise of rights by the 
riparian State in the domain of the sea, in so far as such limit is fixed on the side of the high seas, 
mention should also be made of the line which limits the rights of dominion of the riparian State 
on the landward side. This question is much simpler. The general practice of the States, all 
projects of codification and the prevailing doctrine agree in considering that this line should be 
low-water mark along the whole of the coast. 

See BJiiRKSTillf, ~- cil., p. 91; FAUCHfLU, ~- cil., pp. 19.S 11 Uf. (With regard to special configuratiolu,- pp. 11 
IIUf.) 

· Consequently, Article 2 of thE Convention will read as follows: 

" Extml of the rights of the riparian State. 

"Article 2. - The zone of the coastal St·a shall rxtend lor six marine milt·s {f.o to 
the degree of latitude) from low-water mark along tl•e whole of the coa;.t. 
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" The rights of other States which have been exercised by virtue of the comm~m rig~t 
of user of the high seas or of special treaties shall not be affected. States may exerciSe the!I' 
rights of dominion by virtue of ~ge, an~ within the limits of such usage •. ~eyond th~ .zone 
of dominion in the following domams: police measures to prevent the possibility of rmhtary 
exercises being carried out by other .s~ates, and measures of Customs a!ld ~anitary control. 
Other rights beyond the zone of domm1on may only be accorded to the npanan State by the 
body mentioned in Article 3 if they a~e demonst!ated to be ~rgently nec~ssa;r· Su?}t grant · 
shall in no case include rights of exclusive economiC user outSide the temtonal sea. 

IV. INTERNATIONAL WATERS OFFICE. 

If the rules proposed by us be put into operation by Convention, there will still be very 
varied forms of legal rights in the parts of the sea near the coast, for, apart from the fundamental 
rights of common user in respect of the territorial sea, to which we shall return later, third States 
will be able to exercise various rights in respect of the territorial sea solely by virtue of the fact 
that they exercised such rights before the conclusion of the Convention in consequence of the 
common usage of the high seas or of special treaties. Again, riparian States could exercise special 
rights in waters which do not, strictly speaking, form part of the territorial sea. The legal position 
in this respect cannot be changed. The present state of affairs will continue. It is therefore 
necessary to prevent, at any rate for the future, the possibility of conflicts arising as a result of 
this confused legal position. This is not, we think, in any way impossible. · All the questions 
which may arise can be reduced to this one question: To what point does the common right 
of user of the sea extend, and to what point do the rights of particular States, especially the 
riparian State, extend? This question of the limitation of the common use of waters is ·not 
new to jurists. It arises also in the interior of States, and civilised States have.endeavoured to 
solve it by establishing registers of special waters, sometimes in connection with the establish-
ment of land registers and sometimes separately. · 

These documents, which are published and controlled by State authorities, contain a record 
of all special rights restricting common use; and these records create the law for· the future. All 
that is necessary is to transplant this institution to the domain of legal rights which restrict the 
common use of waters in the neighbourhood of riparian States. · 

International unions with special offices were established for many administrative purposes 
even before the formation of the League of Nations. The duty of an International Waters Office 
would be to compile a register of the rights which particularly States consider they possess in 
the fixed zone of foreign riparian States, or which such riparian States consider that they possess 
outside their own fixed zone. 

In the case of rights arising out of the traditional common use of waters not hitherto included 
in the fixed zone, the registration of such rights· in favour of any State will suffice to ensure their 
enjoyment in future by all other States. In the case, however, of rights arising from Sp<!Cial 
treaties, such rights can, naturally, only be claimed by. the States signatory to these treaties, 
and only provided that they register them within a fixed time-limit A t1me-limit must also 
be fixed for the registration of rights which the riparian State claims to exercise outside the fixed 
zone of the territorial sea. The legal instruments concerned must be presented and registered. 
The onus of proof will be upon the State applying for the registration of a right in its favour. 
Applications must be communicated to all the States signatory to the Convention; they may 
be opposed within a time-limit to be fixed. If an application is opposed, the question will be 
decided, in the first instance, by a mixed commission of experts and jurists. Appeal lies from 
decisions of this commission to the Permanent Court of International Justice. All States will 
be informed of the registration of a right. The register will be published. 

The same procedure would apply in cases in which a State claims to have an urgent and new· 
need outside the sphere of its dominion over the territorial sea. It must apply to the International 
Wate.rs. Office, which may only grant a right after publication of the application and J>rovided 
that 1t IS not opposed. In the event of opposition, the question goes before a mixed commission, 
before which the State claiming the right must prove that it cannot otherwise protect the interests 
affected. In this case also, both parties have a right of appeal to the Permanent Court of 
International Justice. . · 

~he International Waters Office will also be responsible for publishing maritime charts 
showmg the zones of the territorial sea. -

Article 3 of the Convention ought therefore to read as follows: 

"In1ernati011al Waters Ogiu and registration;,. the In.ternational Waters Register • 

. "A.rlicU 3· - The States signatory to the Convention undertake to establish an Inter-
national Waters Office. · 

" ~he duty of this Office is to compile a register of rights possessed by the different 
Stat~ m the fixed zone of foreign riparian States, or by the riparian States themselves 
outside the fixed zone. · 

. " The registration ?f a right in the International Waters Register kept by the Inter
national Waters Office m favour of any State in a foreign territorial sea shall be in favour 
of all States, if such right is founded upon common usage. 
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"A time-limit of • • • shall be fixed by the International Waters Office for the sub
mission of all applications for such rights, as also for rights claimed by a riparian State outside 
its fixed zone by virtue of usage. 

" The relevant legal instruments must be presented and registered. The onus of proof 
shall be upon the State applying for registration of a right in its favour. Applications 
must be communicated to all the States parties to the Convention. 

"Applications may be opposed within a time-limit to be fixed. If an application is 
opposed, the question is decided, in the first instance, by a mixed commission of expert!~ 
'and jurists. Appeal lies from decisions of this commission to the Permanent Court of Inter
national Justice. All States shall be informed of the registration of a right. The Register 
&hall be published. · 

• The same procedure shall apply in cases in which a State claims to have an urgent 
new need outside the sphere of its dominion over the territorial sea. lt must apply to the 
International Waters Office, which may only grant a right after publication of the applica· 
tion and provided that it is not opposed. In the event of Opposition, the question shall go 
before a mixed commission, before which the State claiming the right must prove that it 
cannot otherwise protect the interests affected. In this case also, appeal lies to the Permanent 
Court of International Justice. 

" The International Waters Office shall also be responsible for publishing maritime 
charts showing the zones of the territorial sea." 

V. BAYS. 

With regard to bays, the following dispositions are found in internal legislation, in inter• 
national treaties, in the codification projects, and in international arbitration awarda. 

"Nach dem Vorbild ein• l.ltem EngliM:b-FraniOelac:beo Vertra«• Obu die Kanai·Fiachenl, elnee franl&lecheo 
Reglements VOID :a. August 1839 uod voiD 24. Mal 1843, eiDes fran.O.il<:beo Flocheni-G-t•• vom 1. Mara 1888, eloer 
Bekanotmachuog des brltil<:beo Handela-Amtes vom Novembu 1868 enthaltend eloe Aoerkeonuoa dar Geblet.Hohelt 
d• oorddeutscheo Bundes lo Ieinen Buchten, ""rde iiD Haager Vertraa voiD 1883 llber die Fil<:herel lo der NordiM 
folgende Bestimmnng anfgenommen: Artikel :a, At.ats :a: •Pour lee bai•, 1e rayon de troll mill• eera meeun ' partir 
d'ane ligne clroite tirie en travero de Ia baie dana Ia partie Ia plue rappro<Me de l'entMe, an premier point olll'ouvorturw 
n'ezc6dera pu cllio millee '," (ScllllCJUNo, "Du Kllltenmeer 1m lnternatlm•len Rechte", p. u.) 

•Norwegen gehOrt auch n denjenigea Staaten. welche gr<1uere Bnchten beanapruchen. Von jehor beeteht eolcher 
Anspruch hinsichtlich der Veotfjord. Die Verordouna VOID 17. Dezember 11196 verbot unter anderm den Wallan1 liD 
Varanger Fjord and inaerhalb eiDer Linie gezogen von Kiberg bia sur Mllnduoa der Gr&ua-Jakoboelv, and bel Thiber& 
noch innerhalb einer geograpbiac:ben Meile and Ufer.• (BJOaxsnM, ~.cit., p. 83.) 

• Auch Rnssland hat Souvert.nltllt llber grOuere M-busen beansprucht. Solange Floalaod und die Baltllchen 
Staaten n Rassland gehOrten, wurde dar lianil<:he Meerbaeen ala eia rnuil<:ben Elgeogewllalel behaadelt. Der Tas
Befehl der Ost-See-Flotte VOID 24. Jani (allen Still) 1914 verordnete, due der 4noii<:Iw MeerbUHa dOr die Dauer der 
Kriep-Operatlonen for die SchiBfahrt geac:hloooen 111in eolle. Im Jahre 11196 verbot Ruulaod du Flacben mit Schleppo 
netlen 1m Weissea M-, eiD britisc:her 'Trawler' wurde dart 1m Jahre 1910 beechlapahiDt. In d- 1m Sommer 1914 
nnterzeichneten Abkommen &Wiachen Ruulaod and GRliii-:B.;taanien ....roe den R- du aauc:hlleulk:lw Recht 1am 
Fiac:hlang iD me-aM- alldllch der Parallele 67 Grad 40 Selnmden ngeotaadea.• (BJOnnu, p. 83.) 

•1a dea heiden Englilcb-Fraaz&il<:hen Filcherei-Zonea •om 3 SM., ,_ den Vertragea von 1839 uod 1867, 
wird all Grnndlinie eine Llnie feotgeetellt, die von dem eiDen Mllndaapafer poogen wlrd, lo eiDer eolchea Bucht denoa 
Mllndnna nicht breiter a11o ro SM. lot.• (BJOa~Un~r, ~. m., p. 14.) 

•Lord Fitzmaurice a dklari, 1e 21 fo!vrler 1907, lla Chambre dee Lorda d' Angleterrw, qa'on ne poavalt comprendrw 
c:omme territorialee que 8 baies dont l'eotro!e ne depuoe pu lix mill•; e'en auull'oplnloll qn'a Mnloe, Ia 6 jalo 1870, 
lord Granville, eec:ritaire d'Etat britanniqae pour 8 Aftairee 16trangene. On Ia tronve encoq eoutenue au• Etat.Uat. 
par 1e juge Foroter, dans Ia qaeetion deo • Halilu Fioberiea • et,.,. 18go. par le Jase Blatchford, an nom dela Coal aaprtme 
d• Etat&-Uais, dana l'allaire Mt~ttt:,_,. •· Mtllllldltu.U.. (FAUCBILL&, ~· m., p. 373.) La Coal d'arbltrage de LaHaye, 
da.DI ea sentence arbitrale dn 7 eeptembre 1910, rendne an anjet de l'allalrw dee p&:beriee dee c:6tee eepteatrionaleo de 
l'Atlaatlqne entre lee Etat.Uma et Ia Grand•Bretagne, aprie avoir dklan que lee baJee territorlaleu'~atauaellolo 
qn'ellee c:onaervent Ia c:onlignratlon et lee c:aract<!riatiqa• d'nne bale, a refilM de c:oaaldher com11101 ua princlpe risoureux 
de droit international a'lmpooant an• Etate Ia ••le de Ia territorialiU d• baiee doot l'oaverture a'nUcle pu ala mlllea 
eta rec:ommande awo: partiee litlgieusee d'admettre comme priDcipe, aaaf en ce qui c:oaceme certalaee balee qu'elle Mu!Mre 
et pour Jeequellee elle adopte de plue longnee diatanc:ea, de ne regarder comme territorial• que lee balee doot l'eotro!e ne 
depuee pas dix miUee. Ua dee arbitrea,le Dr. Drago, mnit nne opiDioa diaaidellte: Aprlluvolraoatennqa'il exlatalt une 
claasede baiee, 8 bai•historiqa• qui, queUe qaeooit leur Jaraeur,aoat territorialee, U dklara que, pour lee aatree, o'...,_ 
dire pour lee baiee commanes et ordinairee, U ne poavalt pu y avoir de nglee , .. ..._ et que Je priaclpe 1 poeel' devalt 
1tre tin! dana c:haqne cu de Ia pratique auivie par Ia natioD inta-e.o!e." (FAUCBILL&, p. 374·) 

See abo other caoee of international prac:tice meatioaed by FAUCBJu.&, ~ • ..U., pp. 374 II llf. 
Auegardspractice.- R-usTAD,~- &U., pp. 1461l11f.: "Qnant1l'ikendue dee baleeterritorialee, Ia pratique, teU. 

qu'elle a'eet ~ dana lee conventlone de pkbe, a d~' nne tendaace marqao!e ven Ia limitation dee preteotlonl 
qaelqaefoia ezas«'-11'empire dee balee. Mala Ia limitatioD arbitraire lotroduite parleaditee conventioaa - Ia ligne de 
cllio m!Ues - a'a pu riasoi 1 an'-ntir Ia territorialiU dee baiell appel'- historiqaee. • Cf. &lao SALMOWD, •Territorial 
Waters", in Tll6 N- Qto<~N•Iy Rm-. 

Institut de Droit international: Reeolatioa of 1894o Article 3: HPour lee baiee,la mer territoriale enit lee linaooito!e 
de Ia c6te, eaaf qn'elle en meeur4e 1 partir d'one ligne drnite tlree ea traven de Ia bale dana Ia partie Ia pi• rapproc:ru!e 
de l'oa-twe venIa mer, olll'kart entre 8 deus c:6tee de Ia baie en de 12 mi11es marina de Jarseur, 1 moloa qu'an aaase 
contiDn et akulaire a'ait c:onaacri 11De largeur plna pande. n 

In 189.5. the International Law A.ociatioa bed the width at ten marine milee. 
Cf. OPPIIlfiRIM, in the A11111Mi,. M riflllihllM DroU ~fm 1913o pp. 4CJ6!1111f.: "La recJactlon de eel 

artlc:le (Article 3) a ~n d'&tre modiJiie, puioqae Ia distinction nk=aire n'y en paa fa.ite entre lee balee qui eoot envi
ronno!es de terTee d'an oeui Etat et lee aatrea. II est anivenellement rec:oonu que lee baieo qui oont enviroania d• lerTee 
de dewo: oa plusienn Etat., qnelque ~oite que IOit Jeuc embouchure, ne aont pu territorialee, maia formeot partie de 
Ia haute mer. Pour cette raiaoD, je propoee Je teste aaivant ~I' &rUde 3: • Poarleebaieequi-nviroJaniadee 
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terrea de deux ou pluaieun Etata, Ia mer territ.oriale auit lea sinuooites de Ia cbte. Pour lea baies qui soot environnees de 
terrea d'un aeul Etat, Ia mer territoriale suit les sinuosites dela c6te, sauJ qu'elle est mesuree ... ' . 

"Quant t. determiner combien I' embouchure des bales dolt ~tre 6tr~ite, ~n qu'on puioae lea conai_d6rer comme ~ 
torialea, II est imp01111ible, t. moo avis, de poser d'autres r~gles que ceUO>-c.: 'L ouverture venIa mer do1t 6tre assez 6tro1te 
pour ~tre commandee par des batteries de Ia c6te'. 'Tontefois, si l'Institut etait d'avis de poser Ia r~gle que l'ouverture 
08 dolt pu 6tre plus large que 12 milles, je n'y ferais pas d'objections, car Ia portee du can~ au_gment_e constamment.• 

Project SroaNY, Article 6: "Dans lea baies, golfes, criques et anaes de Ia c6te, Ia mer territoriale su•vra,engt!n6ral,la 
configuration de cell~>-ci, aauf qn'elle dolt ~tre comptee t. partir d'une ligne droite tiree t. traven Ia haie, golfe, crique ou 
anae, da111 Ia partie Ia plua rapprochee de I' entree de Ia mer oil Ia separation des c6tes soit teUe que les deux zones de mer 
iomtoriale determinees chacune et s6paremeut, conformement au crit6rium du present projet de convention, se trouvent 
ell elfet prat!quement unies." Article 7: "L'Etat pourra comprendre dalll les limites de Ia mer territoriale lea estuaires, 
golfes, haies ou parties de Ia mer adjacente oil un usage continu et seculaire aura consacre sa juridiction, ou qui, da~~~le 
cu oil ces prec&lents n'existaient pas, aeraient d'une ntlcessite ineluctable aelon le concept de I' article z.• 

Project of the American Institute of International Law, Article 4, paragraph I: "For bays eatending into the terri
tory of a lingle American Republic, the territorial sea follows the sinuosities of the coast, except that it is measured from 
a straight line drawn acrosa the bay at the point nearest the opening into the sea where the two coasts of the bay are 
eparated by a distance of . , , marine miles, unless a greater width shall have been aanctioned by continued and well
atabiished usage." 

The facts and opinions which have bren quoted give an idea of the variety of usages and of 
the multiplicity of conceptions. The impression which the table creates proves once again the. 
necessity for codification. If codification is to be effective, due consideration must be shown 
in this matter also to the various conceptions which are entertained. Such a method demands 
that a clear distinction should be drawn, on the basis of the usages in force, between bays to 
which the rules of ordinary international law should he applied, even if these are not at present 
beyond doubt, and the bays in respect of which a particular State has claimed to occupy a special 
legal position (historical bays). 

Let us begin by examining the former. These may be divided into two categories: (z) bays 
which are bordered by the territory of a single State; (2) bays which are bordered by the territory 
of two or more States. 

See, as regards international practice in relation to the second group of bays, FAUCRILL&, op. <il., pp. 384 11 Uf. 
Project of the American Institute of International Law, Article 4: "In the case of an international bay whose coasts belong 
to two or more difterent countries, the territorial sea follows the sinuosities of the coast, unless there exists a convention 
to the contrary", 

As regards bays which are bordered by the territory of a single State, there is general agree
ment on the point that the entrance to the bay on the side of the opening towards the sea must 
not exceed a certain width. The waters of these bays are not regarded as territorial waters but 
as internal waters. See. Sir Cecil HURST, " The Territoriality of Bays •, British Year-Book 
of International Law, 1922-23, pp. 42 el seq . . 

Divergencies of opinion only arise on the following question: How narrow must the entrance 
to the hay be in order that thi5 rule may be applicable ? If we adopt a six-marine-mile zone 
for the territorial sea, it would seem logical to apply the rule in question to all bays whose imaginary 
entrance line does not exceed I2 marine miles in width, for the riparian State dominates on both 
sides all the part nearest to the opening towards the sea. This being so, it would seem logical 
to assign all the waters within the bay to the riparian State, but not qua territorial sea. We 
must recognise the more absolute right of dominion which a State exercises over its internal 
waters. For bays which are bordered by a single State, but the entrance to which exceeds I2 miles 
in width, it must be admitted in case of doubt, i.e., if no historical right can be upheld in respect 
of the territorial sea, that the territorial sea is governed by the general rule (i.e., that it follows 
the sinuosities of the coast). 

The same rule of law is applicable to bays whose shores belong to various States, without 
re~erence to the width of the bay. All the recent codification projects are in agreement on this 
pomt. 

· There remains to be considered the legal status of bays which are only bordered by a single 
State and which are subject for historical reasons to claims of exclusive right of user. As we 
have already observed, such a right must be recognised on principle. The 'Position is an anomalous 
one, and for that reason such rights must be dealt with in the same way as the rights to be exercised 
outside the fixed zone of the territorial sea by particular States. At the same time, it must not 
be for~otten that in the case of bays such rights lead to the recognition of a general right of 
domimon over the waters in question (the internal waters of the bay) and not merely to the 
exercise of certain special rights of dominion (such as, for example, the right of sanitary or Customs 
control). 

As these historical rights restrict in a special manner the common use of the sea, it is necessary 
that they should be definitely formulated in an international convention, as was proposed in . 
respect of the rights of the riparian State outside the territorial sea. This should be done under 
the same con~tions ~in the case of.the rights enum~ated in Article 3, i.e., the rights in question 
should be regtstered m the International Waters Regtster. It should be made impossible for such 
rights to be acquired in the future. 

Article 4 of the Convention should therefore read as follows: . 

"Bays. 

".A.~ic~ 4·- In theca~ of bays w~ich are bor.dered by the territory of a single State, 
the temtor.Jal se.a shall follow the smuos1ties of the coast, except that it shall be measured 
from a straight line drawn across the bay at the part nearest to the opening towards the sea, 
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w_here the distance bet~n the two shores of the bay is Ia marine miles, unless a greater 
dis~ce has been established by continuous and immemorial usage. 

. I_n the case of bays which are bordeted by the territory of two or more Statl!s, the 
terntorial sea shall follow the sinuosities of the roast. 

" As regards the recognition of rights which are in contradiction with the tenor of the 
general~ the pro~ons of Article 3 .concerning presentation and registration in the 
International Waters RegtSter shall be applicable. It shall not be possible to acquire such 
rights in the future. • 

VI. ISLANDS. 

· Special difficulties may arise in cases where-as frequently happens- theft! is an island 
or a number of islands situated off a coast. Is the zone of the temtorial sea to be measurt!d 
from the coast of the mainland or from the coast of the island on the side of the high seas ? We 
find material for thl' solution of this question in national legislations, in the practice of States 
and in the codification projects. 

•Nach dem Nonfse&.Abkommen ooll die :t-Meilen-Grenae wn der niedrigen Wauer-Llnle und den 'Ilea et deo banca 
qui en dq,endent' gerechnet werden. Der Auuchuu der II. Frieden ... Konlerena, dem die Auaarbeltun1 dea Entwurfee 
ein~ Minen-Abkommens Oberlauen wurde, schlug wr, dau die :t-Meilen-Grenae wn der NledriK-Wauer-Llnle wle • dea 
Des et des lloto qui en dependent • gerechnet werden oolle. Die Ver&nderuns dea Ausdrackea d .. Nord-Abkommene 
wurde in folgender Weise begrllndet: . 

" • Aus embouchures des gnmdo lieu vee et, II vral dire, partuut dana le monde ••• on trouve dea n!clla et dee banca de 
sable II nne distance beaucoup oupmieure l trois millea dela wte; oil'on ne rend pule tute plua pn!cla, en aupprlmant Ia 
mentioa des banca, il sera loisible d'6teadre l'appUcatlon de l'artlcle s l cea banca et cea n!cifl entlM'emont ou en partie 
submerg<!o, et le priaclpe adopt', qui lnterdlt, en ~gle s~nUr.le, de placer dea minoa en dehon dea uux c6tl.,_, pourra ftre 
compromie. • 

•Die fr.mz&iache Verordnung YOIIl 18. Oktober 191a, die die NeutraUt&t...Grenae Frankrelcba auf 6 SM. feabtellte, 
bestlmmt, d-ole YOnder ;Ktlste 'et lea banca dt!couvranto qnl en d~pendent, aiRII qu'autour da ballaap fixe qui d6ter
mine Ia limite d .. banca non dt!couvrante • an rechnen eel. 

uDas Aaland-Abkommen bestlmmt (Art. a, l••l: • Leo eaux territoriales dea Uea d' Aaland oont coaold'"- com me 
a'~t l nne distance de troia miUes marina de Ia 1aisse de be.e mer dea U.., lloto et Neill aon conatemment 
aubmerga.•.• 

"Das Dekret des Dlnisch-Nonreglschen Kl!nip YOn 174' rechnete die 4-Meilen-Grenu YOD den Untlelen and Sch&Nn 
anoserhalb der Nonregischen Ktlste. Das Geseta YOIIl 14. JuU 192a, welchea die Zoii-Grenu Nonrege111 auf 10 SM. fea~ 
steUte, hat eine nene Fonnulierung elngefllhrt, ladem es beetlmmt, d- di- Ia einer Entfernun1 YOn 10 SM. au-halb 
der Inseln and Felseninaeln, die nicht standig von dem !deere ObenpOlt wwden, Uegen oolle. • 

"Nach Artfkel 3 dea Dorpater Friedenevertrsgea ll'lrischen Soviet-Ruuland nod Finland beotlmmt olch die A
dehnuns der Terrltorial.-Gewt.sser Finnlando im finnischen M-bnsea 'l partir de Ia c6te on l partir du dernler llot on 
rocher d~assant 1e nivean dela mer • •. Nach Anmerkung 1 des Artlkel3 dea Vertragea werden die auf den belden ruulachen 
Seekarten gezogene Grenze fOr authentlach erklart.• (BJORKIU!f, .,. dl., pp. e, 11 Uf.) 

Uader the terms of the peace treaties which put an end to the world war of 19r 4"19, the maritime frontlen Include, 
in principle, islands and isleta situated lela than three milea from the cout. Thla Ia laid down In particular Ia Article 30 
of the Treaty of Sh...,. with Turkey; and the oame provision Ia found Ia Article 6 of the Truty of La1111111ne of July a4th, 
1923· 

The rules issued by the Inetltnt de Droit laternational in 1~ merely otate that the terrrltorial- extends for olx 
marine milea from low-water mark along the whole of the cout; the Rapporteur, Mr. Berclay, declared, howenr, that the 
eJCPreoliOD "coast• included the -.t.of the lllaada. (See the .obtltMWI,. r r ... lu.M .1),1114 IIIUriUIHIHIIII, Volume u, 
p. u6, and Volume 13. pp. 293, 298 and 329.) 

American Iastltnte of Interaatioaal Law: Article 5: . •with regard to iolanda and keyo pcnened by an Americu 
Republic outside or within the limito of ito territorial- each sball be onnounded by a rone of territorial sea comins 
within the definitloa of Article 3· In case of an archipelago, the lllando and luoyo compoeln1lt sball be coaolclered u 
form.ins a unit and the eftent of territorial sea referred to Ia Article 3 ohall be meuured from the lalanda fartheot from tba 
centre of the archipelago. • 

In this question also our task is to define a law which is in proces!l of formation, for already 
we are able to refer to facts and doctrines based u~n the conception of a uniform law. 

As regards the doctrine, see BJORKSTEN, oft. c:d., pp. 86 a 'elf· 
The zone of the territorial sea is measured not from the mamland but from the coast of the 

islands off the mainland. This rule can only be maintained on the twofold hypothesis that we 
are dealing with islands which are not always completely submerged by the ~ and that the 
islands in question are not so far distant from the coast that they woul~ be outSlde the zon~ of 
the territorial sea if the latter were measured from the coast of the mainland. Agglomeraholll 
of islands situated oft the coast must be regarded as units, and consequently the island which 
is situated farthest from the centre of the agglomeration of islands in the direction of the high 
seas is taken as the basis for measuring the zone of the territorial sea. 

As regards islands which are artificially creatt:d by anchorage to the bed of the sea, 1!-nd 
which have no solid connection with the bed of the sea, but which are employed for the establish
ment of a firm foundation, e.g., for enterprises designed to facilitate aerial navigation, we must 
be guided by the view that such an enterprise cannot claim that a special zo~e ?f territorial sea 
is constituted round such artificial island. Such fictitious islands must be assimilated to vessels 
voyaging on the high seas. . . . . 

It has been discussed whether a zone of territorial sea should l.e established around arbfic1al 
islands which are actually connected with the bottom, such .as islands ~ned .to carry light
houses; there is no uniform legal doctrine as regards such islands. This w evident from the 
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fact that two such eminent authorities as the English judge, Lord Russell, and the jurist, 
M. L. Oppenheim, have expressed divergent views. 

Lord Ruu&LL otateo: "If a UghthoDH II built upon a rock or upon piles driven into the bed of the- it becomes, 
u far ao that JighthoDH it concerned, part of the territory of the nation which has erected it". OPP&lfiiBIII oays: "ll n'y 
a pat de clroita de oouveraineti aur une zone de Ia mer qui baigne leo pb&reo". 

We must also abandon the attempt to settle the difficulties arising out of ~be presence of 
permanent ice near the coast. (For international practice, see FAUCHILLE, '?f>· cit., page 203.) 

The cases mentioned by Fauchille (Spitzbergen, Alaska) .are no.t sufficient to enable us ~t 
the present time to claim that there is a definite legal concepbon which could be used as a bas1s 
for a codified rule. No project of codification refers to the matter. · 

Article 5 of the Convention would therefore read as follows: 

"I slatuls. 
"Article 5. - If there are natural islands, not continu<?usly submerg~. situated off 

a· coast the inner zone of the sea shall be measured from these ISlands, except m the event of 
their b~ing so far distant from the mainland that they w<?uld not come within the z<.me of · 
the tt'rritorial sea if such zont' were measured from the mamland. In such case, the ISland 
shall have a special tt'rritorial sea for itself." 

VII. COMMON LAND FRONTIERS. 

Difficulties may arise with regard to the fixing of the frontier of the territorial sea at places 
where two States have a common land frontier meeting a particular coast. The question is 
whether we should regard as the limit between the t~o territorial seas an imaginary line constitut
ing the prolongation of the land frontier between the two States in the same direction towards 
the sea or if a line should merely be drawn at 90" to constitute the frontier line between the two 
territorial seas at the point on the coast where the territories of the two States join. 

In the case of t'Xisting States, the matter will be settled by historical considerations. 
In the event of a political change in the existing frontiers between riparian States, it would 

be advisable to establish special rules in each case having regard to the special geographical 
circumstances which have led to the fixing of a new frontier. It would be better to arrange for 
the conclusion of a special agreement between the States concerned, or for the settlement of the 
matter by arbitration or an ordinary tribunal, than to lay down an immutable principle. For 
example, a similar frontier dispute between Sweden and Norway was settled by an award of the 
Permanent Arbitration Court at The Hague in xgog, while on the occasion of the separation of 
Finland from Soviet Russia the matter was settled by contractual agreement. 

See STRUPP: "Der Schwedisch-Norwegische GrenzstJeit", quoted by ScRDCKING in Dfll W"-' 110111 Haag, Serieo a, 
Volume I, pp. 47 II "'f·: BJCIRKST&N, ~. <il., pp. 93 II #f. 

VIII. STRAITS. 

There remains to be considered, as we have already observed, the application to narrow 
~traits of the ntles of law concerning territorial waters. Although the theory of territorial waters 
IS. n?t without influence on the question of artificial maritime channels, these can clearly be 
elimmated, as they are not included in the definition of the subject under discussion by the 
Rapporteur of the Second Sub-Committee. · 
. As regards straits, we are not called upon to consider those which are noi subject to conven

~lonal regulation. Further, we are only called upon to consider straits the entrance to which 
~ not more than IZ marine miles in width, for, in the case of wider straits, the ordinary prin
ciples of territorial waters apply. This is so whether the straits which are more than IZ miles 
Wide are in the possession of several States or of a single State. Difficulties only arise where, 
although the strait is less than IZ marine miles wide at the entrance, it exceeds this limit in its 
subsequent course . 

. In this case it will be necessary to distinguish according as the strait is surrounded by the 
t~mtory of seyeral States or only by the territory of one State. In the former event, the prin
~lples concernm~ territorial. waters will, of course, be applicable; in the latter, legal practice 
IS based on the 1dea that, if the entrance and the issue of a strait less than xz marine miles 
wide belong to the riparian State, all the waters of the strait must belong to that State in accord-
ance with the principle governing bay5. ' 

It. see~ to us of caJl,ital importance that this principle should be codified. 
Likewise, the folloWing principle: In the case of a strait less than IZ marine miles wide, 

bordered by several riparian States, difficulties arise with regard to the fixing of the boundary 
of the t.errito~l wat~rs ~thin the strait: for, if it were decided to assign to each riparian State 
the or~.s1x marme ~es, there would be frequent disputes as to the right of dominion over 
the. soil. Different solutions are .possible. International practice doctrine and codification 
proJects have dealt with the question on various occasions. ' 

_For illtemational practice and doctrine, aee the well-documented work of Goaau, "Leo eaua territorialeo dana ~ 
dluuato, tpkialemeDt dana los detJoita peu largeo", R•v., 111N,.., • Droll ;,.,,.Uo.,.l '"bliG, 1924, pp. 232 ol u;, 
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lastitut de Droit interaational: Artide 10 of the project of 11!94: "Lee dispooitioua d• articles prk6deuts a'appliquent 
au: detroits dont I' kart a'exdde pas 11 milles, •of IN modifications et disttnctions euivantea: leo dt!troita dont leo c.U• 
appartieanent II des Etata difft!Jenta font partie de Ia mer territori&IP d• Etata riwraina qui y exen:eroat leur 10uveralnet4 
jusqa'lla ligne m6diane; los d~troita dont leo c6tos appartienaeat au ..,..... Etat et qui 10at lndiapeDMbleo auz communl
catioaa maritimes entre deux oa plusieara Etata autres que l'Etat riwrala foat toujoara partie de Ia mer territorial• du 
riverain. quel que IIOit le rappruc:heJDent des c6tea ••• • 

Artic:Je II! •I.e rt\gime des dt\troita KtueJlemeat IOUmis l dee COftYelltiona OU uaape ep4clauz demeure noerv,, • 
Sroat<Y project: Article 8: "Dans leo dt!troita a'appliqueront los m6m• "cl• que I• pr«<dentee. Si I• de"" c6tea 

appartieanent l Ull meme Etat et lila larpar da dt!troit eet lnfnure ou pratiquement ~· aa total de l',tendue qui 
comospond auz •ua juridictionneiJea dee c6tes, toute Ia larpur da dt!troit fait partie de Ia mer territorlale. Site. c6tea, 
dana ce cas. appartleDaiea.t l deuz on pluoleara Etata, Ia et!paration dee juridictiona .. rait Ide par coavention entre 
losdita Etata riwrains. • 

Project of the Americalllaatituta of lateraatioaal Law. In the Americ&a project queetiona concerain1 straita are 
aotdealtwithin theoectioaoa the territorial- bat Ia &special aectioaeatitled: "Straits and Natural Cbannela connect
ID& two s.as•. Ac:cordin& to Article ao of thia aectioa. the princlplee soveralas the territorial - (Artlclee 6-11) are 
applicable to atraita aad c:Jwuaels. 

Article 17: "Ia atraita aad aataral cbanaela c:oanectlas two opea- aad aeparatln& two or more Republl
either oa two coatiaeat.J. a contiaeat aad au lsWd. ar two lslaacJ.-the Umlt of the territorial waters of eacb Republlo 
shall be the middle of the strait or cbaanelaeparatla& them, If the width of this Ia leM tba11 • , , mllee. Ia IUcb -· eacb 
oae of the said Republics bas withia Ita owa aoae the right of IOVerel&nlJ aad jurladlctloa which It pa111•es over Ita 
territorial leL • 

Article 18: "If tba etrait or channel Ia more than • , • miiN Ia width, the ri11ht of jurisdiction of the riparian 
American Republiao shall extend, Ia the - of eacb of them, for • , • milee from their respective coutt. Outalde tbla 
limit navisation obaU be entirely free, but only If each entrance to' the atralt Ia more tbaa , , • mil• In width: othuwlat 
navigatioa ill the laid aone shall be aubject to the regulatlona of the riparian Republiao. Aa regarda the lnatallatlona 
mentioned in Article 15, these may only be established by the ripariaa Rcpubliao by common agreement. u 

. Article 19: "If the etrait or cbaanel aeparatee two couta of the aama Republic, the tald Republic ahali be the 10le 
proprietor aad aavigation shall be eubject to Ita rei" Ia tiona. • 

The legal view most generally favoured fixes as the limit the middle of the strait. 
A rule of law not without practical importance which has been established as l'l'garcts rights 

in straits serving as a passage to open seas is that such a strait may never be closed. This rule 
is in accordance with the idea that a riparian State is not entitled In time of war completely to 
close its territorial sea. · . 

See ScaOcxiNO: "Die Verwendun1 von Minen i111 Seekrleg", Z•iU&IIrlfl ,., lttlt,..lloloa/41 R1<AI, 1906, pp. 121 

•• "IJ· 
This involves matters concerning belligerent rights which are outside the scope of the present 

report. We consider, therefore, that we can leave on one side the application of the doctrine 
of belligerent rights to measures of constraint applied under peace-time regulations, such, for 

. example, as the pacific blockade of a riparian State by other States. 
For this reason, the Convention need only contain the following disposition with regard to 

the question of straits: 

"Straits. 

,. Article 6. - The regime of straits at present subject to special conventions is reserved. 
In straits of which both shores belong to the same State the sea shall be territorial even if 
the distance between the shores exceeds u miles, provided that that distance is not 
exceeded at either entrance to the strait. 

" Straits not exceeding u miles in width whose shores belong to different States shall 
form part of the territorial sea as far as the middle line." 

IX. PACIFIC PASSAGE. 

The doctrine which we have adopted, based upon the fundamental right of dominion of the 
riparian State over the territorial sea, has never denied that all States possess rights of common 
user over the territorial sea, the most important of which is the right of free passage. The q~JC~oo 
tion to·what extent, in the event of war, the rights of common user possessed by States over 
foreign territorial seas can be restricted by the rights of belligerents and neutrals need not be 
examined here. 

The right of free passage is frequently recognised in national legislatio~ and in conventional 
practice. 

We may refer Ia this connection to a decree iuuod by France oa May 26th, 1913. for the purpoae of determlninl 
in time of war the conditioas of acc.... and 10joura for -~~ other thaD Frencll wanhipe ill aaeboragel aad barhoun 
aion& the coast (Article 2). In Italy, it is ezpJeiS)y declared, Ia a law dated Jane 16th, 1912, with regard to the fellllatioa 
of the trausit and anchoraae of merchant vesoeh along the coasts of a State, that •the tranalt and oojoara of national or 
foreign merchant veooels may be prohibited at any time- in time of peaao ao well ao in time of war-and at any place 
whatever, whether internal or external. Ia the aeas of the State, if this io considered a_.y Ia the iuteretto of national 
defeace.-
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We find the same doctrine in the United States: 

"We do not coatoet the right of VOIIele of other aations~, wrote Secretary Bayard oa May 28th, 1886, Ia a note to 
Mr. Maaalag, Seeretary to the Treasury, "to pau freely thlough tht :roDe of theter?torialsea,providedthatinsodoinC 
they do not become a 10urce of peril for the 1hore or give rise to suspicions of smu~ling". . . . 

The Treatiea of Peace with Germaay, Juae 28th, 1919 (Article 321), of Neuilly-aUI-Seine wtth Bulgaria, November 
27th 1919 (Article 212) and of ~vrea with Turkey, August 1oth, 1920 (Article 328), after otipulating that Germany, 
Bul~aria and Turkey u~dertake respectively to grant freedom of transit through their territories, on the routes most 
convenient for intematioaal transit, to veaaele coming from or going to territories of any of the Allied and AsiOeiated 
Powerl declare that "for this purpooe the erosaing of territorial .,-a ten shall be allawed" • . 

I~ Conventions concluded on June 28th, September 1oth and December 9th. 1919, with the Principal Allied and 
Associated Powen Poland (Article 17), the Kingdom of the Serbs, Croats and Slovenes (Article IS) and Rou~aaaia also 
undertook to grant freedom of communication and transit to those Powen acroaa their "territorial waten". 

A similar provision Ia aleo to be iound in the Convention of April 21st, 1921, regulating aa regards transit the relations 
between Germaay, Poland and the Free City of Danzig (Article 1). 

Finally, the 1ame principle Ia formulated coUeetively in the Convention on Freedom of Transit signed at Barcelona 
on April zoth, 1921. It was 1tated Ia the draft of this Convention that "transit acroaa territorial waters shall be free" 
(Article 2), and in Article z of the final text of the annexed Statute that, "in order to ensure the application of the provi
lions of thia article (concerning free transit), the Contracting States wiU aUow transit in accordance with the custoiD&ry 
conditions and reserves across their territorial waters". The rule thus adopted-which clearly does not concern warships, 
1ince the Convention only relates to transit considered in its commercial aspect-is to "continue in force in time of war 
so far as such rights and duties (the rights and duties of belligerents and neutrals) pennit .. (Article 8). Its adoption, 
however, !1 without prejudice to the rights of sovereignty or authority of the Contracting States over routes available 
for transit (cf. preamble to the Convention), and it may be suspended on grounds of public health or security, or in ease 
of an emergoncy affecting the safety of the State or the vital interests of the country (Articles 5 and 7). (FAUCBILLB, 
oee pp. 1090 11 uq. and pp. 169 11 uq.) · · 

Article 32, Seetion 6, Paragraph 1, of the Peace Treaty of Dorpat grants to merchant vessels the right of free passage 
across the -ten of the Contracting Parties. Freedom of passage across the territorial waters is expressly provided for in 
the Treaty of Commerce and Navigation between Great Britain and Finland dated December 14th, 1923 (Article 11, 

Paragraph 2). 

All the codification projects admit the right of free passage. 

· Institut de Droit International: Article 1: "L'Etat a un droit de souversinet& sur une zone qui baigne Ia e6te, aauf 
le droit de passage inoffensif r&serv& ll'article 5·" Article S: "Tous 1es navires, sans distinction, ont le droit de passage 
lnoffenaif par Ia mer territoriale, aauf le droit des bellig&rants de r&glementer et, dans un but de defense, de berrer le 
passage dans ladite mer poUI tous navires et saul le droit des neutres de reglementer le passage dans ladite mer poUIIes 
navires de guerre de toutes nationalit&a." · 

Cf. Article 10 of the Hague Convention of 1907 on the rights and duties of neutrals: "La neutralite d'une Puissance 
n'est pas compromise par le simple passage dans ... eaux territoriales des navires et des prises des bellig&rants". 

The projects of the International Law Association contain the same provisions as the project of the Institut de Droit 
International. 

Article 7 of the project of the American Institute of International Law reads as follows: "Merchant vessels of all . 
countries may paaa freely through the territorial sea, subject to the laws and regulations of the Republic to which the said 
sea belongs. Neither warships nor merchant vessels can sojourn in the territorial sea, or fish there, oi commit any act 
Involving the violation of those laws and regulations, without the authorisation of the said Republics." 

Article 12: "Subject to the preceding restrictions, transit through this zone ahaU be absolutely free, as on the high -... 
In view of this general legal agreement as to the existence of the right of free passage, it 

mig~t be held that a codification of the rule is superfluous, were it not that we are dealing with 
a pnnciple the consequences of which may vary considerably in detail and may give rise to doubts 
and. ~spu.tes. . In the first place, we must decide whether in ap~lying the rule of free passage 
a d1stmction IS to be made between merchant vessels and warships. It has been pointed out 
in the doctrine on the subject that a right of free passage for warships can only be presumed 
and that the riparian State may arbitrarily prohibit the passage of warships through its territorial 
sea by the same right as it forbids access to its ports and internal waters. This view is; for 
example, expressed by the eminent professor, M. PoLITIS. · 

See POLITIS, In the "Chronique des faits internationaux", R•uu. tilllrall ~ Droil inlo,.,.,.liofoal public, Vol. 8, pp. 341 
11 uq.: "En temps de paix, II est admia comme principe gen&ral que l'aceM des eaux territoriales ou nationales d'un Etat 
eat pr&aume libre pour lea navirea de guerre 6tran!l"rs. Ce prineipe constitue une derogation lla regie qu'une force arm&. 
etrangm ne peut, aano l'autorisation expresae du gouvernement, p&netrer SUI le territolre. Aussi doit-11 6tre ~t 
aux ~ea de Ia convention ou dans les limitea de Ia coutume qu'U e etablie. Or, Ia coutume admet que le libre ~ 
des navu:esde guerre &traagers est haM sur Ia concession pr&um&e du aouverain et cette pr&aomption dolt. par cons&~uent, 
duparattre toutes les lois que !'intention contraire est manifest&.. Tout Etat a Je droit de fermer aux navires de guerre 
'_trangen - ports • • • Ausai hien Ia mesure est-elle exeeptionnelle, Ia regie Ia plus gen&ralement suivie &taut cdre de Ia 
IIbert<! moyennant certaines conditions.• 

In connection with this opinion it should be pointed out that such a restriction of the right 
of f~ee passage to merchant vessels alone is foreign to international law. At the same time, the 
proJect of th.e American Institute of International Law gives rise to doubt on the subject, 
masmuch as 1t refers only to muchant vessels of all countries as being entitled to pass freely 
through territorial seas. · 

Of ~ourse, we are dealing only with " pacific " passage. It is much more natural to doubt 
the pacific character of the passage in the case of a large war fleet which enters the territorial 
sea of a fore!gn State at a time of general political tension than in the case of an ordinary merchant 
Vellliel. ThiS does not, however, affect in any way the legal principle that even warships possess 
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a right of common ust""r in respect of foreign territorial waters which fannot be restrictt'll arbitrarilv, 
but only for reasons of national st""lf-prest>rvation. -

It lS of importance that this principle should be codifit'«!, in order that 11ll \'fs..-.cls without 
distinction may be assured the right of free pacific passage. This right should even be extended 
to submarines, though in their case it has often been disputed when occasion has arisen. 

Sir Tbomaa Buday, iD hla 1925 PrelimiDary Report ou the Revisioo of U.. Reoolutiou &dopte4 by the lnatltut de 
Droit batematiooal regard.iq Territorial Waten, wrltea (pep 4): "Ell ee qui c:ooceroe le droit de peuace loolfanalf, 
faut-ille limiter l Ia Daviptiou sur Ia aurface l Eu d'autrea termet. y a-t-11 lieu d'baterdl,. le peuace. m6me lao8euoil, 
de vai!Raas ., .... mariua eu~ et aiDs! invisibles de Ia riwl La q-tiou ma pa.-lt tria dilc:utablto, car oatte navipo 
tiou khapperait au coutr61e de Ia police c6timo Alnsl, le toua-maria pourrait endolllJII&8V d .. c&blt~ l&na ftre vu. II 11t 
possible, d'ailleun, qua Ia pkhe pourrait ftre ~par d .. bateau& 1ubmeniblea ••• • 

A very reasonable attitude, however, was adopted towards the regulation of this question 
by the eminent Professor Diena, who proposed that submarine vessels should be required to 
pass through territorial waters on the surface (Minutes of the meeting of the lnstitut de Droit 
int, rnational, August ISt, 1925). . 

Without this safeguard, the riparian State could not be certain whether tht' passage was 
really pacific. 

So far as concerns the right of free passage, no distinction whatever should be drawn between 
vessels coming from another territorial sea, or from the high seas, or proceeding from an inter
national river to the high seas in the course of their voyages. In the last-mentioned case, the right 
of free passage through territorial waters is also recogmsed by the Barcelona Statute of AprU aoth, 
1921, on the Regime of Navigable Waterways of International Concern. In thiu:ase, the merchant 
ships in question would, on leaving the international river and entering the territorial sea, become 
subject to the rules governing the rights of merchant ve~~sels in the territorial sea, for the Statute 
on the Regime of Navigable Waterways of International Concern recognises only the right of 
free access to the sea. · 

Some uncertainty might arise as to vessels sojourning in a foreign territorial sea. Accord· 
ingly, the American Institute of International Law thought it necessary to include in its project 
the following clause: "Neither warships nor merchant vessels can sojourn in the territorial 
sea without the authorisation of the said Republics". · 

In our opinion, such a rule is not necessary in so far as the vessels are sojourning in the 
foreign territorial sea with the intention of proceeding further: where, for example, a sailing 
vessel is awaiting favourable weather, or a steamship is unable to continue its voyage pending 
urgent repairs. 

A right of free passage must cover a sojourn of this kind. If a merchant vessel remains 
at anchor with the object of awaiting the arrival of smugglers at a certain place in order to transfer 
prohibited imports to them, it obviously cannot justify its sojourn by invoking the right of free 
passage. To avoid risks of this kind, the riparian State may place restrictions on such sojourn. 
(For the sojourn of warships in a territorial sea, see p. 54.) 

Furthermore, the right of free passage includes the passage' of persons and goods whose 
admission to the foreign territory is prohibited - assuming, of course, that the passage required 
is merely through the territorial waters in question. The crew of a German fishing-boat found 
in Moroccan territorial waters was recently prosecuted in the French naval courts, not only on 
the ground that fishing was prohibited but on the ground that the vessel had entered Moroccan 
territory without special authorisation and in contravention of an explicit prohibition. It would 
be desirable to formulate definitely the right of transit for persons and goods as a corollary of 
the principle of free passage. As regards that par! of the territorial sea which connects inter• 
national rivers with the high seas, this principle IS already established by Article 3 of the Statute 
on the Regime of Navigable Waterways of International Concern. 

Article 'I of the proposed Convention would contain the following provisions: 

"Paci{ie lassage. 

"Article 'I· - All vessels, without distinction, shall have the right of pacific passage 
through the territorial sea. In the case of submarine vessels, this right shall be subject to 
the condition of passage on the surface. The right of passage includes the right of sojourn, 
in so far as the latter may be necessary foe navigation. For the sojourn of warships, 
see Article 12. 

"The right of free passage includes the right of passage foe person~ end goodl, 
independently of the right of access to the foreign mainland." 

X. COASTING TRADE. 

The right of the riparian State to reserve the coasting trade to its own nationals il an excep
tion to the right of passage through foreign territorial waters. On this subJect ther~ is a general 
juridical conception which is embodied in numerous national enactments and in mternational 
conventions, and •hich is also reflected in the doctrine of international law. · 

The rule esdudinc ~ ftyinc a foreign aa, from the mutinr trade io enfon:ed by the le(iolation of almoot ev_, 
Europeaa couatry: Germany, Law oi May 22Jid, 1811; Fraace, Law of September zut, 1793, Law of Aprilzod, 1889, Law 
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of July 22nd, 1909; Portugal, Article 1315 of the Commercial Code of 1833 kept in force by the law •PJll'?~g the 
Commercial Code of 1888; Spain, Decree of July 15th, 1870; Italy, Law of July 11th, 1904· Great Bntain: the 
Navigation Act of 1849 restricted the coasting trade to British oubjecb, but .an Act of March zjrd, 18.54, su~tituted ~ 
oyateru of freedom for the sy.tem of prohibition, subject to the Governm~nt o nght to wtthdra~ by. Order m Cou~cd 
the right of engaging in the coasting trade from the vessels of Sta~ which do not adnut 1'eC1proc1ty .. !he coas~g 
trade ia free in Belgium and the Netherlands on payment of an indemruty. F'udand has reserved the mantime coasting 
trade to her own vesoela. Paragraph 4 of the "Commercial Law" of December 27th, 1919: "Commercial navigation 
between placeo •ituated in Finland shall only be carried on by Finnish vesoels". See ~ the Treaty of P':""". of 
Dorpat, Article 32, Section 6, paragraph 3: "Tbe tenn coasting vessels, bowe~er •. shall. not mclude ~Is ~~ating 
between the porta of the Baltic and the porta of other seas contiguous to Russ1a, mclu<lmg the seas m the mtenor of 
that country". Treaty of Commerce and Navigation concluded by Finland with Denmark, August jrd,,~923, Article 170 
with Germany, January 19th, 1923, Section 22, paragraph 2; with Great. Britain, De~mber 14t~, 1923, Article 13, J?ara• 
graph 3: "It is also undentood that, in the event of the coasting trade of e1tber p~ ~ng ex~J~vely reserved ~national 
veasels, the vessels of the other party, if engaged in trade to or from places not ~~n the lim1ta of the coaatiniJ trades 

00 reserved, ahall not be prohibited from the carriage between two parts of the terntoriea of the former party of passengers 
holding through tickets or merchandise conaigned on through billa of lading to or from placea not within the abo
mentioned limits, and while engaged in ouch carriage these vessels and their paasengen or cargoes shall enjoy the loU 
pri'rilegea of this treaty." 

Tbe coasting trade ia prohibited by the following conventiona: France-Sweden and Norway, February 14th, 186s. 
Article 4; Frane&oAuatria, December nth, 1866, Articles; France-Russia, April 1St, 1874. Article IO; France-Spain, 
December 18th, 1877; France-Portugal, December 19th, 1881, Article 23; France-Great Britain, February z8th, 1882, 
Article 8; France-Austria-Hungary, April 9th, 1884, Article 8; France-Mexico, November 27th, 1886, Article 19; Peru
Portugal, 18.53; Peru-United Statea, 187o; Peru-Russia, 1874; Peru-Argentine, 1874. Germany specially authorised 
the coasting trade with Siam, February 7th, 1872, Article 1; Ronmania, February 14th, 1877, Article 1; Austria-Hungary, 
May 23rd, 1881, Article n. 

Cf, BJIIRKSTIIN, op, &il., p. r 13: "Man unterscheidet zwischen kleiner Cabotage (p.UI e<Jbolap) nod grosser Cabotage 
(,......, e<Jbolllfl}). Unter jener ist die Schiftfahrt zwischen zwei demselben Staate zugeMrigen am selben Meere belegenen, 
unter dieser die Seefahrt zwiaehen zwei demselben Staat .zugehOrigen, aber an verscbiedenen Meeren gelegenen Hafen 
zu venteben.• P. 114: "In dem dem Entwurf des Waaserstrassen-Abkommena begleitenden Bericht, welcher der Konfo
renz von Barcelona vorgelegt wurde, wurde folgende Definition des Begrifts Cabotage gegeben: ' Lea mota transports 
Jocaux aignifient lea transporta autres que leo transports t. !'importation. lea transports ll'exportation, lee transports en 
tranJit, avec ou sans transbordement d'un navire ou bateau dans un autre., avec ou sans mise l quai, avec ou sans mise en 
entrep6t intenn~aire'." 

Cf, also Charles Dll VISSCRIIR, Ll Droil iftfnltalioMI tUI &<>mm..,.ieaHofts, p. 144, 

It would be of advantage to codify the legal conception of the coasting trade, because certain 
doubts as to what is to be covered by the term could then be cleared up. If a codified rule could 
really be arrived at, it would give expression to an undoubtedly increasing tendency in the evolu
tion of modern law. The question at issue is this: The most essential reason for reserving the 
coasting trade to the riparian State is, in accordance with the accepted doctrine of the theory 
of ancient international law, the desire to reserve the fishing in the territorial sea to the people 
of the coast, who are generally poor. This is largely a local and manual (handwerklich) industry, 
and it seems to us entirely irrational to extend the notion of coasting trade under the name of 
"long-distance coasting trade • (grand cabotage) so as to make it cover voyages from a port 
in a particular State to a port in a remote colony. The only possible result of such a legal concep
tion would be to impose intolerable restrictions on the common use of the sea. Happily, there 
is now perceptible in the practice of States a tendency to confine the notion of the coasting trade 
to its original limits. Such tendencies as this are in the interests of international free<lom of 
commerce and transit. Thus, on the occasion of the elaboration of the Ports Statute, the Geneva 
Conference of 1923 made the following recommendations: · 

"The Conference recommends that all States, including those which are not Members of the League of Nations. 
should accept the fundamental principles of the abo-mentioned Statute and abonld refrain from inequitable economic 
measures, such as, in particular, an abusive extension of the scope of the maritime coasting trade. 

"More especially, the Conference recommends to the States signatories to the Convention on the International 
Regime of Maritime Porta, or adhering thereto, and under the same sovereignty as other States whose territory Ia situated 
overseas, or Statea which have such territories under their sovereignty or authority, to apply, in all circumstances, in. their 
porta or in the porta of the abovo-mentioned territories, and in the conditiona laid down in Articles 2, s and 6, the same 
treatment to their own ships carrying on trade between their territories and such States or overseas territories, and also 
to their cargoes and paasengen, as is applied to the abipa of other Contracting States utilising the aforesaid porta and 
carrying on other trade than the trade speci1ied above. • 

"The Brazilian delegation, supported by certain other delegations, made a definite statement that, as regards the 
conveyance between two porta in the aame country of national or nationalised goods and of passengen coming from or 
destined for these porta, the general conditiona as to transport, including. for example, harbour dues, pilotage, towage and 
railway rates, were not governed by the Convention. The Committee, however, considered that it was inadvisable to 
make a pronouncement on thia subject. On the other band, in whatever way the me•ning of the phrase • coasting trade' 
might be extended-the Committee did not with to define ita scope-the latter considered that a vessel, which called 
In turn in the course of a voyage at two or more porta between which navigation was reserved, should not be regarded u 
engaged in coastiog trade nnleu it disembarked in one such port a cargo or passengers embarked at another such port." 

A Convention drawn up at Barcelona, Article 5 of the Statute on the Regime of Navigable 
Waterways of International Concern, manifests the same tendency, as regards the coasting trade 
on important international rivers, to restrict the meaning of the coasting trade in the interests 
of freedom of commerce and transit: 

"A riparian State has the. right of reaerving for ita own flag the transport of passengers and goods loaded at one port 
lituted under ita sovereignty or authority and unloaded at another port also situated under ita sovereignty or authority. 
A State which doea not reserve the abo-mentioned transport to ita own flag may ne,•ertheless refuse the benefit of 
eq11ahty of treatment with regard to 111ch tranaport to a co-riparian which does reserve it.• 
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We th~refore rtcornmE>nd that the following article be includt>d in the ConYt>ntion: 

"C011sling l1ade. 

"A.rlicl1 8. - A riparian State has the right of reserving for its own tlng the tnmsport 
of passengers and goods loaded at one port situated under its authority and unloaded at 
another port also situated under its authority. A State which does not reserve U1e 
above-mention~ transport to its own flag may nevertheless refuse the benefit of equality 
of treatment With regard to such transport to a co·riparian which does reserve it. • 

XI. JURISDICTION. 

Questions of special difficulty arise when we come to consider how fur a vessel passing through 
territorial waters is subject to the civil and criminal jurisdiction of the riparian State. We feel 
that in considering this question it is well to distinguish two Cast'S- that of a vessel passing 
through foreign territorial waters and that of a vessel at a port in a foreign riparian State; for the 
legal position is essentially different. The port forms a portion of the inland watt>rs, as is nlso 
perhaps implied by the definition given in the Ports Statute. 

See Da V1sscaaa, ~. dl.,pp. 10811 llf.: • A tree Justo titre, I& Conll!ntoc:e a estlm' qu'uo port maritime se caract,rlse 
esseotiellement non par le fait qu'il est aitu4 sur Ia mer, mais par le fait qu'il est -'suUbremont fr~u•nt4 par I• .navlree 
de mer ••• Uo port situ4 sur uno voie d'eau inteneure tomberait done 1001 I" application du Statut, s'U eat utllis' normal~ 
ment pour I& navigation maritime • • • • 

The territorial sea, on the other hand, has an entirely different character. For the present, 
therefore, we must leave on one side the case of a vessel in foreign ports; we shall deal with it 
later. 

In our opinion, to subject vessels passing through the territorial sea to the full jurisdiction 
of the riparian State would be to restr1ct the use of the territorial sea to the detriment of such 
vessels. Applying this principle to civil jurisdiction, it would, for example, be possible for the 
creditors of a shipowner, on learning that their debtor's vessel was passing through the national 
territorial sea, to obtain an order from the Courts of the riparian State enabling them to have 
the vessel stopped in the middle of her voyage and seized as security. 

Throughout the history of international law, there is no known case in which the Courts 
of a riparian State have been able to extend their competence to the point of ordering such a 
seizure or of taking such action as to compel witnesSE>s to attend by coercion or arrest according 
to the rules of civil procedure. On the contrary, M. Fauchille quotes a decision of the French 
Cour de Cassation refusing to admit such competence on the ground that, " si les eaux territoriales 
sont remises aux pouvoirs de police et de sflrete de l'Etat, elles ne torment pas une portion du . 
territoire fram;ais ou colonial et ne rentrent pas, des lors, dans l'une quelconque des circons
criptions judiciaires en lesquelles i1 a ete divise ". (Proux v. Courcoux, Chamhre civile, Novem
ber 20th, 1918, FAUCHILLE, p. 1096.) 

It must not, however, be overlooked that opposite views are represented both in the doctrine 
of international law and in the codification projects. These views are clearly connected with 
the needs of criminal jurisdiction and assimilate the case to that of the legal position in connection 
with ports. 

It is noteworthy, for examlle, that, whereas the Institut de Droit international adopts 
the principle of the exemption o vessels passing through the territorial sea from the j urisdictlon 
of the riparian State, the distinguished jurist, Oppenheim, takes the opposite view; that i~ to say, 
he extends the jurisdiction of the riparian State to vessels passing through the territorial sea. 
The proposals put forward by the American Institute of International uw appear, in substance, 
to support Oppenheim's doctrine, since they subject vessels to the legislation of the riparian 
State and make no exception in the matter of jurisdiction. The riparian State could thus claim 
the right to unlimited jurisdiction over vessels passing through the territorial sea. 

Cf. Institut de Droit international, Article 8, paragraph 1: "Leo navireo de toute. nationaliU., par le oeul fait 
qu'ils se trouvent dansles eaux territorialeo, l moiDI qu'ill no ooient oeulement de puoase, oont ooumlo ll& jurid~tion do 
J'Etat riverain ... • 

Oppenheim project: "Leo navirel de toute. nationalite., par le oeul fait qu'illoe trouvent dana leo eaux territorialoo, 
soot soumis lla juridiction de J'Etat riverain. • 

Project of the American Institute of International Law: Article 7, paragraph 1: "Merchant veseelo of all couotr'
may pass freely through the territorial sea, subject to the Ia .. and regulation~ of the Repo bl~ to which the said-belonp ", 

There is a decision of the Federal Court of the United States which seems to admit of an 
intermediate point of view. It recognises in principle the jurisdiction of the riparian State, but 
endeavours to attenuate the monstrous consequences of this juridical conception by admitting 
the discretionary power of that State in regard to the application of the principle - a solution 
which does not seem entirely satisfactory. 

Cf. Nntuaw: "The Lack of Uniformity in the Law and Practice of State. with regard to Merchant Vesselo", AffU•ko 
Jowrwl oflrtt.rt~~J""-l r.-, Vol. 13, 1919, p. 81: "The general principles laid down in the caoes to wh~h attention baa 
been called are concisely su1JliDal'i.led witb citations iD the following extract frorri tht- opinion &( th~ Court in the C'O&.!;t uf 



-.cfll-
. .,r h toamship by a oeaman to recover unpaid wages aod damages for 

Ell,, in which ouit waa brought aga•n•t tho. Swl· ~ 1 
tho Courts ol Admiralty have civil jurisdi.ction in all matters 

I the absence ol treaty atlpu a!IOWI, . , 'al . ~-~' t' Th ponoual injury .• • • II, . • , wbm the Court ha tho......,! iu 1ta temtor1 JU•....,c 1on • ·: e 
., 1,1~rtaiuing ~ t_J•~ f?n·~a:n. ·~•p • • • lD t.er~ID ~ve but discretionary, and the Court» from motavea of coavenaence 01' 

ellerc""' ol Uu• e~vll JUri>du.tloU • • • ill, n~ ·~per~t:.., 1 tho aooent ol tho country to which tho ahip belongs, where the 
International comity will not ~~ Jurild~<:td•o;;,:•t .~ juriodicti~ o1 thio conntJy, or relates to dillerences between 
controveny involveo matters anomg beyon . terri • 
the maoter and the cr..,., or the crew aad tho sh1pownen • • • 

· b b dealt with more frequently from the point of vi~w of criminal juris-
. .The bfestwn ~beee~iters and the Courts who wish to exempt pass~g vessels from .the 

~lc!IO~. . cof thse.. . State admit that the latter is competent to deal With offences ~amst 
Jllrl!ldJCtlon. o . e npd~Jan . d Wl'tb law by the riparian State with regard to trade m the 
the regulatwnussue , m accor ance • h d th 't d th 
territorial waters (fishin~, Custo~s and bea~tb c:ontrol). On the o~er an. ' ~r:ng::~tor~ 
Courts who favour the JUrisdiction of the npar1an State over vesse s passmg u . d 

nd that it bas unlimited criminal jurisdiction in respect. ~f ~ ~ffences comrmtte 
::t~d~teforeign vessel passing through it.~ t~it!!rial waterds.h Bn~1s~ lu~~te:: :~e~= 
this view in principle since the famous "Franconia case, a~ t e ~C!P e IS~ a e 
Territorial Waters Jurisdiction Act. ·In practice, however, this doctrm~ IS restricted by the fact 
that no such criminal proceedin~s can take place except at . th~ spec~! requ~st ~f one o.f the 

inci a1 Secretaries of State. Except in the case of Great Bntam, natwnalleg1~lation ~d mter
ratio!I practice are divergent, Most countries are opposed to the conception admitted by 
Great Britain. 

"Le 1y1tbme lran~aio lalt application l Ia mer territoriale des r~gles del' avis du ~~d'Etat frao~aia du.2l ~ovem
bre l8o6 our le r~glme des navlrot de commerce fuangen dana lea porta. II part du pnnc1pe ~ue Ia mer temtorlale est 
une portion de l'Etat c6tier qui dolt aoumettre loa juridiction peaale leo faib coupables ~m~.· bord de ~us ~ bAli
menlo marchand• exlotant dana ladite mer, l I' exception de ceux qui ?'e portent paa attemte l lmter_al dun~ Jl?ur 
leoquela Ia compdtence dolt appartenir aux tribunaux de l'Etat du na~. Les faib q~l kbappent .,':"" l Ia j~ndiction 
torritoriaie aont: (1) leo infractiono l Ia discipline et aux services lntmeun; (z) leo crunes ou les deli~ ~mml5 t. .~rd 
entre gena de l'dquipage, t. quelque nationaUtd que ceux-ci appartiennent, qui n'ont pas tro.ubl6la traoquillit6 du temtomo 
ou au oujet doaquelo le oecoun de l'autorit' locale n'a pu ~ rcScl~.· (F AUCHILLa, ~. <il., p. 1099.) 

"Le 1ysthme de l'avla du Conoeil d'Etat du ao novembro 1806 a 61:8 COWiacr6 par leo conv~ntioWI sign• p~ Ia Fran~, 
en 10n nom ou au nom deo payo du protectoral fran~aia, avec Ia Bolivie, le 5 aoat 1897, article 21; Ia Rq,ubllquo ~JD>o 
1ncalno,le 25 octobre 188a, article u; l'Eopagno, le 7 janvier 1862, article 24 (2); les Etato-Unis, le 23 fevrier 1853, ~cle 8; 
Ia Grtce, le 7 Janvier 1876, article a1; le Honduras, le 22 f'vrier 1856, article 23; I'Italie, le 26 ~uille~ 1862, arti~ 13; 
1o Portugal, 1e 11 Julllet 1866, article u; Ia Ruuie, le 1 .. avril 1874, article u; 1e Salvador, le 5 jum 1878, article 21 
(I ot a)." (TRAVIIRI, u Droit fH""I '""""'lio1111l, Vol. 2, pp. 378 '' U9f.) 

Tho Treaty concluded on December and, 1856, between the French aod Spanish Government. quite definitely 
departs from the principles of the opinion given by the Coll!leil d'Etat on November aoth, 18o6. According to Article 25 
ol thio agreement: "Toute embar<:ation naviguant, paasant ou ~tdaaslaBidasooademoureraaoumiseexclusivement 
• Ia juridlction du pays auquel elle appartiendra. et ce no sera quo sur leo lies et sur le territoire ferme aoumis t. leur juri
diction que leo autoritl!e de chaque Etat pourront pounulvre les d6lib do fraudo, do contravention aux r~lemenb oa de 
toute autre nature que commettraient lot habitants dol' autre pays; pour pr6venir les abus et lea ditlicultt!s qui pourraient 
rl!eultor de !'application de cette clause, U est convenu que toute embarcation touchaot • l'nno des rives, y etant amarr6e 
ou e'en trouvant uae• rapproehde pour qu'U soit possible d'entrer directement au rivage,-. considt!ree comme ae troavant 
ddjllur le territnire du pays auquel appartient cette rive." (Tuvaas, ~. <il., p. 384.) • 

The Franco-Spanish Treaty has served as a model for all the subsequent conventions concluded by France, namely, 
wltb Italy, July a6th, 1862, Article 13; Portugal. July uth,.1866, Article u; Russia, April 1at, 1874, Article a: Greece, 
January 7th, 1876, Article u; Salvador, Juno 'th. 1878, Article 21; Sao Domingo, October aoth, 1882, Article 21; Bolivia, 
Auguot 5th, 1897, Article 21. 

The lawe of a considerable number of other countriea, while conforming in principle to the diplomatic agreements 
enumerated above, follow in practice the system described in the opinion ol the French Conseil d'Etat of November 20th, 
18o6. Mention may be made of Belgian legislation. of Article 189 of tho Mexican Penal Code and of Article 53 of the 
Portuguese Penal Code. The general ideas ol the French system have also beenadoptedinltaly. (Tuvaas, pp. 390 11 uqq.) 

According to KOHLIIR (l11ll""'lio""l6$ Slr•/ucll, p. 240), Germany has adopted the French system: "Daa ergiht sich 
auo den Goaeben vom 30. April 1884 nnd of· MAra 1884, welche die Best:immnngen der Intemationalen Nord-See Vertrage 
auf die Ktillten-Go..- entrecken. also eineneite der deutschen Gesetzgebung daa Recht bestAtigen. derartige Bestim
mungen ou trelfen, andereraeits den fremden Fahneugen eine relative SelbststAndigkeit auerkennen. Daher auch die 
Beltimmung deo § ug Seemanns-Ordnung 1902, wonach eine Strafklage gegen einen KapitAn 'VOil Seiten ein"" 
Mitglledeo der SchiJismannachaft nicht bei einem ausiAndischen Geric:ht erboben werdeu dad. Eo ergiht sich femer fllr 
Deutachland, wie filr and..., Under, aus der den Konsuln eingerAumten Polizei..Befugnis llber die lntemen VerhAltnisso 
der lnland-Sch~o. die in dem ausl~dischen Hafen liegen. Vergleiche daa deutsche Gesetz Qber Bunde&-Konsalate 1867, 
§ 33· 10 dann d1e Dlenst-Inatruktion fOr Konauln, 22. MAra 1873, worin ausgesprocheu 1st dass bei intemationalen 
StreitJckeiton deo SchiJies die Lokal-BeMrden nur einzuac:hreiten haben. wean sie ersucht werd..;, oder wenn die Olfentliche 
Ordnung geflbrdet ill: Man vergleiche aach die deutschen Konsulu-Vertrage, •· B. den Konsulu-Vertrag mit Russland 
8. Delember 1874, Artikel n: • Den Konsuln ••• ateht ausschliesslich die Aufrechterhaltung der innern Ordnung an Bord 

. lhrv nationalen SchiJie •u •. • 

Certain Latin-American countries, however, accept the British view. 

. "Couformdmen~ aa principe du droit angl.;a et plus absolu, I' article' da code penal chilieuaoumet 6. Ia 1oi chillenne 
.... iruractlona com~,,.. • bord deo navireo dtrangen autrea que les navires de guerre, dans leo porta chiliens et les eaux 
chllienneo. Pu appUcatioa de cette disposition, Ia Cour de Ia serena a, en 1876, aiiirm' 1a competence des trib1111a 
chllleno pour toDDaltnl d'un volcommis•bord du vapeuranglaia 'Eteo ', alorsquece bltimeut6tait,nonpasdans :':' 
mall dana leo eaUR territorlales, • Ia hauteur de Huaako. an po • 

:L'~ I da code ~'instruct!~ ~ale de Ia Re:"ubliqu~ de I'Equatour contient une disposition semblable. 
Lo Tni~ de ~tevideo du 23Janvter 188g. relatif au droit penat international. conclu entre 1e Paragua 1e P&ou 

Ia Rop~abliq,.. Afaenti": et l'Urucuay, a pleine~nt consac:ri le syst=- de Ia loi anglaise de 1878 et des l~ations d~ 



Chili et de l'Equatear. L'artide 11 porte q• loa dQia """'m" l bard dee aaYina de """'- MI'Oilt j• et pllllia 
COilfarmemoDt lla loi de I'Etat daDs los ..... daquel• troaftft.'" uvin li''PoqiM ol ,..,. infnctioD ,.,..... 't4 eomuUie. M 

(TU ........ .,.. ell.. pp • ..... .. -'ft.) . 

. 
The practice of the United States Courts does not appear to be uniform. 

·n. StaDdpliDkt der ameribniacbelo Gericbte-Pru;a ilt alcht..,.. !dar. Vielapricht dafar, -. maaiD der UnioD 
hauptoachlicll dem fnnl6oiochea System aadl dem Urteil- als9 uhe atnht. Ia d- Falle Wildeah111 voa 1186 wurde 
'lrOIII Richter erldart,-. auf Gnmd del in-tioaalea Recha ein Schill du dea Hafea elu" fnmdea Staat. Ill HaadeJ.. 
........,. &Diaufe. ~ udeaweiti&er Vertnp-Beotlmm....., der loblea Gerichtbarlaeit ntea wol'fea oei.M(BJOaUTIUt, 

·~~~ . 
"Bat it had come to be pnenlly rec:opl!oecl that, 1D comity, aU aaattera of dilclpline aad aU thi11p dDH oa boud 

which a.llected only the ...-1 or tJM. beloqinc to her, and which did Dot IDYCIIw the pe..:e or diplty of thl coiiDtay or 
the taaaqulllity of the port. ahould be '"ft to be dealt with by the allthorltM of thl aatl011 to which thl -• belonpt. M 

(WBIIATOX, I~ L-, ~ 1.61 1ft.) 

As regards the codification ~ects, the Institut de Droit international, u we have already 
observed, takes the view that v passing through territorial waten are not u a general rule 
subject to criminal jurisdiction, except in the case of injury to the rights and interests of a riparian 
State or of one of its nationals not on board the vesseL 

Jastitat de Droit in-tioaal, Article 6: •u. crimel et d41ia commlll bard clio aavlrw .....,..,. de puaap daNia 
mer territoriale par dee pencma• qlli ee trouveat l bard de - aavlnl, ear d• pereoaae1 all dee c:h- l bard de -
~Mm• aavila, 10ut, comme tell, ea dehon de Ia jarididiaa de I'Etat riveaaiD, l mcUII qll'ill a'lmpllqaeat aae Ylolatloa 
d• droia et dee int6r6tl de l'Etat ri-..ln oa de- reeeartiMana ae faloaat partie al de l'~ui~ al d• ~·M 

The same principle is adopted in the project drawn up by M. Stomy for the International 
Law Association (Article 18). It should be observed that the project of the American Institute 
of International Law limits criminal jurisdiction in the same way in Article' 10, although, as we 
have pointed out above, it lays down the principle that the riparian State has unlimited 
jurisdiction over vessels passing through its territorial waters. 

The American Jastitute of Jateroatlonal Law: Article 10: "Crimft committed oa 'board a merchaat -• ID tbe 
territorial - belonging to aa Americaa Republic lhaU be eabject to tha jllrildlc:tloa of the coaatrJ to whic:h the -1 
belongs. anless they disturb the arder aad public tranqailllty ol the npoa where they have beea committed, Ia thil 
c:ase, thny 1haU be sllbject to the allthority of thn Republic when thl act 1D q-tiDa wu committed. • 

The distinguished Professor Oppenheim proposes that Article 8 of the project of the lnstitut 
de Droit international should be revised so as to establish, as regards vessels passing through 
territorial waters, the joint competence, in matten of criminal jurisdiction, of the riparian State 
and of the State from which the vessel comes. · · 

. It would seem urgently nece~ to clear up this vitally important question by way of 
codification. In our view, the predonunant tendency in international practice and In the proJect• 
for codification should be followed, that is to say, the competence of the riparian State in matters 
of criminal jurisdiction in respect of vessels passing through the territorial sea should be limited. 
It is the business of law to settle questions of capital importance in a satisfactory manner. If, 
however, we consider the actual clfcumstances, we are obliged to ask what reason there is for 
recognising the criminal jurisdiction of a riparian State, which in most cases cannot possibly be 
exercised for purely practical reasons. We allude primarily to vessels passing through territorial 
waters without putting in at any port, and consequently without any intention of entering into 
closer relations with the riparian State. We also have in mind the case of vessels which, although 
they have called at a port in a riparian State, have left it and are heading for the high seu by 
way of the territorial sea. As a general rule, the riparian State is ignorant of what occurs on 
board such vessels. 

The practical importance of the question of jurisdiction becomes much greater when a crime 
is committed on board a vessel while it is crossing the territorial sea to put in at a port of the 
riparian State. In the ordinary way, the authority in control of the vessel, representing the 
authority of the national Government, would take steps to bring the offender to justice. If, 
however, the offence was an offence against the authority in control of the vessel itself, and if 
the authority legitimately in control of the vessel had been rendered impotent, as in the famoUJ 
"Franconia" case, it would be sufficient for the port authorities, by virtue of their right to maintain 
public order, to arrest the offender and notify the official representative of the State concerned. 

Even if, as against a convention limiting in the manner suggested the penal jurisdiction 
of the riparian State, individual Governments invoked arguments based on legal conceptions 

·conflicting with those of their countries, such a convention would have most valuable effects 
if it imposed the restrictions in question. It is obvious that the principle that vessels passing 
through territorial waters are completely exempt from the jurisdiction of the riparian State 
cannot be applied 110conditionally. 

The riparian State ought indeed to be legally entitled to take action in respect of all offences 
jeopardising the maintenance of order in territorial waters. We shall deal later with the power 
of the riparian State to establish such legal rules and with the penalties for their infringement. 
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For tloe moment, we are considcrin~ prosecutions for offences which are not closely codec:r 

with the specifically territorial character of the waters. Such offences can ;::y co~fln: :r the 
criminal jurisdiction of the riparian State if thei:" conseque~ have not . nco 0 'd 
vessel, crew and passengers (if, for exa~ple, the pil~, ~fterfcohffil~grisdon .~ard, ft~ur_dp=:~~e 
in false money) It is of course, essent~al, as a condition o t e JU 1c 1on o en . • 
that such offen~ sho~ld be punishable according to the laws of that State and that Its Courts 
should be competent to try such cases. . f h · · d t 
: Any disputed questions in international private law which may anse out o sue mc1 en s 
will not be dealt w1th here. . . 

Article 9 of the. Convention should contain the following pro~151ons: 

"Jurisdiction. 
"Article 9· - Vessels of foreign nationalities' passing ~hro~gb territorial waters shall 

not thereby become subject to the civil jurisdiction of the npana.n State. . h 
" Further crimes and offences committed on board a foretgn vessel passmg throug 

territorial wat~r11 by persons on board such vessels against persons or things also on board 
shall as snch be exempt from the jurisdiction of the riparian State. 

:. Offence; the consequences of which are not confined to the vessel or. the persons 
belonging to it, are aubject to the criminal jurisdiction ~f th~ riparian State m so far as 
they constitute offences against its established law; and 1ts tnbunals have .competence to 
deal with them." 

XII. REGULATIONS. 

If, in accordance with the foregoing arguments, the riparian Sta!e is to be ~o~ .as 
possessing a right of jurisdiction within certain limits over vessels passmg through 1ts temtonal 
waters, that State has undoubtedly, as a consequence of its power of dominion, a potestas legis
latoria u 1xecutoria. 

Accordingly the riparian State is the legislator within the limits of the territorial waters 
under its dominlon. Vessels and their crews which are merely passing through the territorial 
waters can only be bound by the legal regulations established to protect those of the riparian 
State's interests which are specially concerned with the territorial waters. The practical outcome 
of this doctrine would be the establishment of the principle that a general regulation of the riparian 
State based upon the conception of the jus sols could not apply to a child born on a foreign 
vessel passing through the territorial waters. Consequently, such child would not acquire the 
nationality of the riparian State. On the other hand, a vessel passing through territorial waters 
can never urge an exceptional situation as a ground for the non-application of the regulations 
issued by the riparian State in regard to police matters, Customs duties and health dues in its 
territorial waters. . . 

The doctrine and practice of international law agree in upholding the right of the riparian 
State to legislate and exercise administrative authority in its territorial waters for the following 
purposes: regulation of navigation, preservation of marine signals and lighthouses, prevention 
of shiJ?wreck, regulation of ~ilotage, protection of submarine cables, regulation of Customs inspec
tion, mcluding the inspection of prohibited imports or exports, supervision of fishing, health 
control, assistance at sea, and boarding o{ vessels. All such lists are, of course, merely explana
tory, and the riparian State will have the right to employ its legislative and administrative 
authority in favour of various interests deserving of its protection which may arise in connection 
with navigation in territorial waters. It therefore seems preferable to give expression to this 
lt>gal doctrine in the proposed Convention. In this connection, we propose to exantine more 
closely the rights referred .to, as doubts have been raised as to their scope. · 

In the first place, in connection with the endeavour to secure a safe route for navigation, 
the following rule is to be found in the Barcelona Statute on Freedom of Transit: · 

. Artlclo 2, first oontence: "Subject to the other provisions of this Statute, the measwes taken by Contracting States 
lor regulatinc and forward.inc traffic acrooo territory under their aove~iguty or authority sbaU facilitate free trawoit by 
rail or waterway on routes in use convenient for international transit. • 

Cf. Article to, paragraph 1, of the Statute on the Regime of Navigable Waterways of IDtemational Concern· "Each 
riparian State is bound, on tho one hancl, to refrain from all measures likely to prejudice the navigability of the ~terway 
or to reduce the facilities for navigation ancl, on the other hancl, to take as rapiclly as possible all necessary steps for 
removinc any obstacles and dangers which may occur to navigation. • 

~t .would perhaps be desirabl~ to ~uire a similar undertaking in respect of territorial waters; 
but 1t IS :"err doubtful ;whe~her npartan States would be willing to give it, for in our view no 
such obligation yet CXISts. m Feral in~ema?-onal law. . ' ' 

As regards preoccupa~1ons m c~ection 'Y'th vessels foundering in territorial waters, mention 
should. be made of certam progresstve treaties recently concluded between Finland and other 
countnes. · 

See BJ6JU<STBN, o~. cil., .P· 11a: "Einige wnden VertragenFinnlanclsmit fremdenMAchtenenthaltenBes · 
betrdend verunclilckten Sch>lfen. lhn•n liegt dor Ged:lnke &ll Gl'llllde, das Interesse d Ei t- timmungeu · 
voll•t&ndigst•n VoNChrilten •nth>lt•n Artikel 19 des finniAndi.sciH>ngliscben H d .":" dgeScn bu.merslff··"~ ochiltaen. Di• 

~ an eD- un 1 o...uu-Vertrages vom 
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3- A...,.t 1921. Er otellt dell G1'1111dsata dK Gleichberechtipac ud M~&illastls>ml auf. ErsiebteiD ZIIIIUIIme~~wirkeD 
dK Be-.se. da Territoria1-Staata nlld dee.........,_ Vabellllia des Jl'laaelt-Staataa .... Gebcqelle WanD llD
Jie«'ool bi1lell Z6IJeoa, 8DWeit sie llicht dwa Verbruclo du tenitcriaJe Staa- lberlu.ll wwclea. Uqeflhr ditooelbea 
Kepi~~ pltell fir FinD'•IIMI ud GJo...Britaalliea aaf GrnllCl dee Haadet.Vertna- wm 15- Daaemw 1914o Artikel16, 
Aboata D •· In clwMlbea Richt1uJC seht allCh Artibl S dee Scbjllfahrt.VerUqoe mit Scllftda \10111 a6. Mali9*S• Ell 
lwm Ilia allpneiDe Rep!. wekbe Dicbt eipDtlicll eiDe Bechtarepl. aondera 'lrielmebr eine aokhll der V~tte tat, 
f"'t&WUilt werdeD, d.- cW Vabclllli dee ~-In__._ dad." 

It cannot be said. however. that this is already a generally established legal conception. 

Pi/Map.- Ia France, a law dated Mardla7tb, 188a, rep1ataa tlie q..tloa ol baoyap ID territorial waten. Aa 
npzda aigDala or~ uad aigDala --acd with pilotap. replatlona _. madeiD Enclancl by the Merdwlt Shlpplnc 
Act ol1l73. uul iD Gennany by a decne ol A...,.t 14tb, 1876. AD Act ol Parllameut ol Dec:emw •••t. 1915o exdud• 
foreip pilota from Britlab ........ 

Artic:lo u o1 the Statute on the Internatlaaal Reel-or~ Porto. ant aaatance: "Eacll Contractlnc State 
ru vw the rlgbt to orpDile allCl adllliDlatea" pilotap .nicw u It thiDb It". 

T1ul Jnstitat 4e Droit IDtematlaaal baa the follcnrlnc cia- ID Ita -tb utlcle: "Lw aavlne qlll tra-Dt lee 
•as territoriales ae COI!fcwwont aas ril;leDWita op4claas 4dictola par I'Etat rlvwralD, dana 1'1Dt4rtt et poor Ia Hc:llrlt6 dela 
DaviptiOD et.ponr Ia pollee maritime", 

Article a ol the Storny project ol the Jntematlaaal Law "-datloa Ia u follcnra: "La - terrlalale o'4tend 
dep1Wo le rivap jaqu'aa point IDdlopeD&able, l l'elfet 4e prantlr Ia d"-, Ia De!ltnllt6 et d'uourer lee MfYicw de Ia • 
naviptiOD et 4e Ia pollee maritime c6tika n leun di- manlf-t~cw.·. 

Article 6, paraaraph s. ol the Amerlcaa coclificatloo prOject nadi: "The AmericaD Republl .. may a1ao ltii&Ot aU . 
lawa uad ftllllatimuo wbic:h they may deem DOC 1 ary to uoun tba obaervallce or--ol bya\eD' oocllrlty, poU.,. and 
Customa, In ao far aa they an iD II<:ClOI'IIallc wltb the lntematlonal con ..... tlo!UI concludecl by tbam. The aeid lawa and 
l'tglllatlona abollld be commllllic:ated to the Pu-Amerk:aa Unlola". 

Svhoaoiw caWu.-Ia Prance, a law ol Decemba aoth. 1ll4o lmpoaea penaltl•ID reepect ol tba damaclnl ol cableo 
ID French waters. Numeroua otber CO!IIItriM baw &lao eaacted lawa and d- on thla aubjoct. Aa rcprda tba cocll&o 
cation projecta, - 1111der Pilolato. c..,-.· ituf>oclitlrl.- T1ul rlabta ol C1UitollUIIDapoctiOD &I& formulated.,_, cl_.ly bJ M. PAvc•n.u, p. 159: 
"L'Etat c6tier est autorW l ~blir dana - •11:11 tarritorlalea 1111e a111'Wi11aDce douanltn qul ... tralna le droit de pollee 
aur lea navlne, Ia Yioite et Ia dt!tention d• b&till!enta et barq,... IO!IJ1901111Ma 4e coatrcbande, Ia oaptun d.,. artlcloa 
probiW. et leur c:cmfiratloa, Ia np...ioll par """" d'amenda et 4e co!llacatlon." 

.... 
A special codified rule would seem superfluous. National legislations, international practice 

and the codification projects are all in general agreement with the definition given by M. Fauchillt. 

See "La Pratique" In II. FAuCHJu.a'a trcatiaa, ~.ell., pp. 1591ff• See &lao tba Amarlcan project of tba Amerle&ll 
I!Uitltuta of Jntematlonal Law, Article 11, paraaraph 1: •nu. AmericaD RepubUca may -114 tbalr jurlldlctloll beyond 
the territorial - par&Ucl wltb 111ch - for an additional diltaD.,. o1 , , , marina mllca few rcaao!UI of aal~, and In ordar 
to aosur. the oboervan.,. of sanitary and Customs r.platlona". t 

In connection with the scope of the powers of the Customs police, a controversy of aome 
importance arose last year. After the entry into force of the American prohibitionist legislation, 
a decision of the United States Supreme Court of April 3oth, 1923. recogmsed the right of Custom• 
officials to seize all alcoholic liquor in American territorial waters, including even alcoholic liquor 
which it was not proposed to import illegally but which would at the end of a voyage have been 
unloaded at a port where its importation was not prolu'bited. The execution of this decision 
by the American Customs authorities gave rise to protests from varioua European State.-Great 
Britain, France, the Netherlands, Portugal, Denmark, Italy, etc. 

The Statute on the International Regime of Maritime Ports adopted by the General Confer· 
ence on Communications and Transit gave States power to prohibit the transit of goods of which 
the importation into the State concerned is prolu'bited. It seems, however, more than doubtful 
whether this principle can also apply to territorial waters, for, in the case of land transit. it must 
be assumed that the State concerned has the right to decide what goods it will accept for transit. 

As against this sovere~n right of the State there is no recognised right attaching to other 
States. The legal position IS entirely different in territorial waters, for here the VeMels of other 
States have a right of free passage. This right of free passage includes a general right of tran!!pOI't 
(see Article 7, paragraph 2, of the proposed Convention). The right to tramport alcoholic 
liquor could only be refused if the riparian State could prove the impossibility of maintaining 
the import prolubition in respect of alcoholic liquor, and such proof would be a matter of great 
difficulty. In any case, the question arises whether. a rule should not be introduced to reconcile 
the interests concerned. as provided in Article 17 of the Statute on the Regime of Maritime 
Ports: 

. 
•Eacll Contractinc State aball be eatitlecl to taJr.e the tw=·ry ~ 1lllfti1IU8 ID -poet of the tranap>rt 

of dangerous goods or soocJll of a similar cbaractn, u weD u general police meaauree, inclading the coutrol of lft1111.icranta 
entennc cw Ieavins ita territory, It bcinl andesotood that aach .......,.. mlllt aot ftllllt In any diocriminatlon coutrary 
te the principles ol the pracnt Statute .• 

Supmnsiort of Fishit~g. - In connection with the right of the riparian State to reserve fishing 
rights exclusively to its own nationals, it may be asked whether the right of supervision over 
fishing can be extended so far as to include the power of refusing access to the sea to all foreign 
fishing-boats whatever. Such a step would, of course, constitute the JIIO!It effective means of 
putting down illegal fishing, but it would con1lict with the right of free passage which is establisbed 
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for all vessels. This legal conception .is also reflected in the well-known North Sea Fisheries 
Convention of 1882. -

Hlllllll SNf'l;;,.llon. ·- See FAUCHlLLll, ~· etl., p. 161. For the coclliication projects, oee under Pilol4t•· 
cw-w Ill Sill,- See FAUCHILLll, ~. eil., P• 167. 

. . 
The right of the riparian State to issue regulation~ go.verning th~ oblig~tions 3!'ising out 

of the boarding of vessels in territorial ":aters, t~e obbgat10n to furniSh assiStance m ~rgent 
cases, and the claims which may result, 1S not d1spu~ed. It would undoubted!~ be demable 
to extend the Conventions of 1910 on the Safety of Life. a~ Sea and .on the Boarding. of Vessels 
:-which deal with the boarding of vessels and th~ f~ o~ assiStance on the high seas-
to cover identical or similar circumstances occurrmg m terr1torial waters. . . 

Within the limits of the rirarian State's rights of l~islation and.a~tration, that State 
should obviously have the lega power to enforce those n~hts; accordmgly, 1t sho~d ~e-~anted 
not only the right to take necessary measures of constramt but also a power of JUrisdiction to 
deal with offences. This is a general legal conception and finds its specific expression in a right 
of pursuit '_Vhic~ may exten~ e!en on to the big~ seas. Except in an ~b~tral award rc;ndered 
by the distm~mshed Dutch JUrist AssER, the ex1stence and scope of th1s nght of pursmt have 
never been d1sputed in international practice. · · 

See TRAVIIII, ~·ell., III, pp. 248 '99· S<le also thi project of the lnatitut de Droit international, Article 7• oecoad 
and following aentencn: "L'Etst riverain a Je droit de continuer eur Ia haute mer Ia poureuits commenc<le dana Ia mer 
territoriale, d'arr6ter et de juger Je navlre qui auralt commil une infraction dana lee limitee de see eaua. Eo cao de capture 
1ur Ia haute mer,le fait aeratoutefoi1 ootilieta01d61ait.l'Etatdontlenavireportelepavillon.Lapounuiteeatloterrompue 
dha quole navire entre danaia mer territoriale deaon pays ou d'uoe tierce Puissance. Le·droit de pounulte.,.,..., dhe que le 
navlre oera entr6 da01 un port de aoo payo ou d'une tierce Puissance." 

l'rojoct of the American Inatltute of International Law: Article 9: "Merchant vessels which violate the provisiou 
of the prosont Convention or the Ia- and regulation~ of an American Republic in regard to ite territorial lea are subject 
to the juriodlctloo of the oaid Republic. Such Republic bu the right to continue, within the zone contiguous to lte 
territorial sea, the punult of a veaael comm,nced within ite territorial waters, and to bring the vessel before ita Court&" •. 

It would further be desirable to lay down the principle that all the rights exercised by the 
riparian State over foreign vessels in its territorial water~. and also its rights to levy dues, must 
be applied wit)lout discrimination. No dues must be levied except dues intended solely to defray 
expenses of supervision and administration. The adoption of this principle should be recom
mended; it has already found expression in the Conventions on the Regime of Navigable Water
ways of International Concern and in the Statute on Freedom of Transit. . 

.. . 
Article 3 of the Statute on Freedom of Transit: "Traffic in transit thall not he subject to any special dueo in respect 

of tranolt (Including entry and exit). Neverthelss, ou such trallic In transit there may he levied dueo intended solely to 
do fray expense• of 1upervislon and administration entailed by ouch transit. The rate of any such dueo muat correspond 
ao nearly u poaslble with the expe01es which they are Intended to cover, and the dueo must he imposed under conditiooa 
of equality , .. • · , 

Article 7 of the Statute on the Regime of N'!vigable Waterways of International Concern: "No dues of any kind 
may be levied anywhere on the courae or at the mouth of a navigable wa-y of international concern, other thaa d.uee 
In the nature of payment for aervicee rendered and Intended aolely to cover in an equitable manner the expensee of main
taining and improving the navigability of the waterway and ite approacheo or to meet expenditure incurred in the intereat 
ol navigation. These dues ahall bo fixed in accordance with such expe01eo ••• • 

. It would be desirable, in accordance with the project ol the American fustitute ·of Inter
national Law, which provides for the registration with the Pan-American Union of all binding 
regulations governing navigation in territorial waters, that such regulations should be registered 
at a central office. Their registration at the International Waters Office would undoubtedly 
he of great value. One of the duties of the Office would be to publish such regulations.. . 

. Accordingly, Article IO of the Convention should contain the following provisions: 

"Regulations. 

"~rti~l~ IO. - w~~in i~s territorial 'wat~ the riparian State shall have the power 
of legi.slation an~ ad1.mmstrahon. for the followmg \>urposes:. regulation of navigation, prli
SP.rvabon,of marme Signals and lighthouses, rrevention of shipwreck, regulation of pilotage, 
protecti?~ of ~ubmarine cables, regulation .0. Customs ~spection, including the inspection 
of proh1~1.ted unports and exports, SUpervlSlon of fishenes, health control, assistance at sea 
and collisions. - . ' 

. . "The riparian S~ate shall.have the right. to extend its legislative and administrative 
action to other domatns 11then mterests deservmg of its protection in territorial waters are 
affected. 

" Within the limits o~ the riparian State's right of legislation and administration, it 
~a.ll ~e .gra~ted also the ~1ght to employ the necessary means of constraint to enforce its 
)uri~Jctlon, .m ~rder that 1t may be able to deal with offences. 

The nparian S~te. sh!ill ha~ ~e right to continue on the high seas the ursuit of 
a vessel co~menced w1th~ 1ts territorial waters, and to arrest and bring before fts Courts 
a ve~ wh1ch has comm.itted an offence within its territorial waters. If however . th 
Vessel IS ~ptured on .the high seas, the State whose flag it flies shall be notified imm~tel e 
The pursmt shall he mterrupted as soon as the vessel enters the territorial waters of its 

0
j;; 
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country or of a third Power. The right of pursuit is extffi8uished as soon as the \'essel 
has entered a port of its own country or of a thir~ Power. 

• Within the territorial waters no dues of any kind may be levied, e.'tcept dues intended 
solely to defray expenses of supervision and administration. Such dues or charges shall be 
levied under conditions of equality. 

• AD regulations issued by riparian States regardi~ their territorial waters slmU bo 
registered and published by the International Waters Ollice. • 

XIII. RICHES OF THE SEA. 

In virtue of its right of dominion over the whole area of its tmitorial waters, the riparian 
-State possesses for itself and for its nationals the sole right of ownership over the riches of the 
&e3. This right covers the fauna found in the waters, and also everythilll which may be found 
above or below the subsoil of the territorial sea (coral-reefs. oil-wells, tin-mines). 

As a rule, the most important of the riparian State's rights in respect of the riches of the sea 
are fishing rights. It may monopolise these or reserve them for its own nationals. Considering 
international law in this aspect. we may distinguish three groups of States. 

r_. States which by legislative enactment entirely exclude foreign fishermen from their 
fishenes. 

E.r., France (Law of March 1at, 1888, Decree of September 23rd, 1911); Germany (Article 296 (a) of t.be Penal Code 
and Law of February 26th, 1876); Belgium (Law of August 19th, 1891); the Nctherlanda (Law of October 26th, a889); 
Great Britain (Act of August 2nd, 1883); RDMia. SpaiD. Norway, Sweden and Denmark. 

Amoog the treatiee which have ..-vee~ to natlonala t.be right of lshlns In territorial waten mention ahould be 
made of thole concluded by Fnmc:e wit.b Great Britain, August 2nd, 1839. and November ut.b, 1867, and with Spain, 
February 6t.b, 1882; by Germany with Great Britain, 1874; by Italy wit.b Mexico. April 6th, 1890, and wlt.b Auatrla
Hungary, December 6th, 1891; and by Denmark with Great Britain, June 24th, 1901. The Convention concluded at 
The Hague Oil Mey 6th, 1882, between Germany, Belgium, Denmark, France, Great Britain and the Notberlanda, resardlna 
the auperrision of fishins in the North Seaoobide territmial waten,laya down that within th- waten natlolllll4abennen 
aball enjoy the 10le fishing rishta along the whole of tba CO&Ib of their n~~pectlve countries and the lllandl and lce·pacU 
off thole coasta; but it addl that the right tb111 confened npon them aballln DO way Umlt the recosnlaed rl1ht ol free 
~D~m~~DeDt enjoyed by all fishing -Ia oroyaging w mooring in the aald waten, provided that web ..-11 obeerve the 
..,.,.,W police .-egulatiOila of the ripariu Powen. 

In tranaferring the Island of Newfoundland from France to England, the Treaty of Utrecht of March 13t.b/April14th, 
1713. allowed the French to letain exclusive fishing fiBhta owr a portion of the cout of tba Wand; but theee ri1hta, alter 
having been c:on1irmed in principle by the Treatiea of Paria, February 1oth, 1763; VenaiU... September 3rd, 1783; Amlena, 
Mercb 27th. 18o2; ud Paria, May .)Otb. 1814oo and November aotb, 1815. 'gave rile to protracted dlllicultlee betweeD 
'tba two countriea and were abolished by an asreement. dated April 8th, 1904, between Franc. and Great BrltaiD, 

On pining their Independence und« the name of the United Stat.. of America, the Britlah colonlealn North America 
c:onc:luded in 1783 a convention with Great Britain allowing the people of the United State2 to continue to enjoy 6ahln1 
rishta on tba coasta of Newfonndland, and COilventiona,dated October 2oth, 1818, and May 8th, 1871, again resulated tU 
6sbing rigbta of the United Stat.. in waten und« Britiah eovereignty, notably In Canada. Difficultloe quickly aroae, 
however, on tbia enbject between the two countriee, and the n~~ulting dispute- -led by an arbitral award of the Hasue 
Court~ September 7th. 1910 (aee FAVCBILU, .,. ftl., p. 163). ' 

2. States which by separate treaties grant to the nationals of the other Contracting States 
fishing rights in their territorial watt'rS, witb or without reciprocity • 

. A COilwntion of July •sth/•Btb. 1907, bet•- Japan and B.llllia lr&llted to Ja~ aubjec:ta the risht to take 
fish of _,.kind, except Mala few the fur trade and eea otten, akmg the B.uaelan- In the Sea of Japan, the Sea of 
Okhotsk and the Behring Sea. and a Treaty ol July 14th, 1899. modi6ed on October 5th. 1907, betw- Denmark and 
Sweden p1Ulted to the enbjecta of the two COUDtries the right of trawliDg herring in a ceat&ln ..,. along the Swedilh and 
Danisb couta. By Article 7 of their Treaty of ~of October 14th. 1920. Ymland and Soviet RUMia mutually tp"anted 
to -=II otb«'a nationala fishing rishta and the right of free navfption fDir 6abln(l-la In the territorial waten alontr the 
-board ceded to Finland apoa the Arctic o.-.a and ia thole to the DOCtb an4 ..t of the Rybedli Peninaula remaininl 
lllld« the 10'WIIeipty of RDMia. U far u Cape SbarapoY, 

' 
3- States which do not 'enforce their right to exclude foreign fishermen. 

Italy nqnlns foreigners to take out a licence. 
Article 1 of the Colombiaa Law (La• 96 of 1902) laya dowll that •the Gowa..- bu pooret" to organiae 6ahin(lln 

the watera of the Republic ia llUcll manner u it may think bed few the natioaal inter-·, 
The legal conception is perfectly clear, but the American project is the only one of the codifica

tion projects which expresses it. 

Article 6: "The American Republica eserc:ile the right of eow=reignty aot only-the- but ov .... the bottom 
and the enbooil of their territorial -. 

"'By "rirtue o1 that right. -=II of the ..ud Republica a1oae caa ap1oit, « pennit otben to exploit, all the ricbee 
aistinc witbin that ........ 
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· " d · ncl 'fade~bedemeurentooumiaauxpratiquesetcooventioDa 
C/. all<> tbo Storny project, Article u: Leo rmta Ull ~""' • nd t 1e mieux tant au droit esclusif 

esiataa~. jUI<Ju'1 ce qu'uM r~glementation adiquate be les IIOI1IIeS qua con:!:_ en tilisabJ.. ck Ia faune maritime en 
doo Etato our Jeuro chtel qu'11'esploitatioll ratiollaelle et Ia c:oaaservabon doo -.-- u 
dehoro de Ia zone d'excluoiviU." 

The ri · n State has the right to regulate fishing. (See above on the su~on of fish
i ) The~ lation of fishing on the high seas and the exploitation of other nche;; of the sea 
cr;,'!; only be ~tied by c?llective agree~nt; ~ut these are questions of another kmd and are 
being dealt with by a specta.l Sub-Committee. · art· 1 

To express the universally accepted legal conception, we must include the followmg 1c e 
in the Convention: 

1' Riche• of the Bea, the boteom and the subsoil • 

. "Article n. - In virtue of its sovereign rights over ~he territo~ sea, th~ riparian 
State shall exercise for itself and for its nationals the sole nght of takmg possess1on of the 
riches of the sea, the bottom and the subsoil." 

XIV. WARSHIPS. 

The general legal conception is that warships, and State-owned vessels t.reated on the same 
footing, occup;v- a special position in territorial waters. : We have alr~y pomted out tha:t they 
cannot be arbitrarily denied access to foreign territorial waters-t~at, mdeed, they can. mvoke 
the right of free passage. On the otht!r hand, owing to the pocuhar c~aracter o~ wa:rsh1ps, the 
riparian State can Institute spt.'Cial precautionary measures. Dispositions of this kmd are by 
no means exceptional in international practice. 

I 

"Quoiqu'on recunnaiiiiiCI awe naviro• de guerre le droit d'appliquer Ia lt\gilllation de leur pavilion, !'ordonnance 
uc!oriandaiao du 30 octobre 1909,le dkret lran~aia du a1 mal 1913 et le reglement iquatorien du 8 janvier 1917 ont decide 
qu'aucun bAthnant de suerre 6tranger ne pourra mettre 1 edeution une aentence de mort dana lea eaux territorialea. • 
(FAUCHILU, of>, ell., p. 171.) 

The right of the riparian State to take such measures as we have mentioned is beyond dispute. • 
If it is to be recognised that warships have a certain special position in foreign territorial waters, 
this "ex-territoriality" (as it is often called) must not be understood to mean that the regulations 
made by the riparian State for its territorial waters are in principle not applicable to warships. 
Of course, in view of the peculiar character of wa"hips, which constitute a portion of the military 
force of the State to which they belong, all measures of control, constraint and justice over them 
are excluded. On the other hand, the riparian State cannot be held bound to tolerate any 
offences which mny be committed against its laws and its interests by foreign vessels. As regards 
questions concerning ports, the Institut de Droit international, at its session held at The Hague 
in I8g8, proposed in the draft regulations adopted on August :ZJrd. 18g8, the following Article 13: 

"Lea navi"'• do guarre t!trangero admira dano lea porto doivent respecter lea lois et leo reglements locaux, notamment 
eoux qui coneornent Ia navigation, le atationnement et Ia police raanitaire. En cas de wntravention grave et penistante, 
le eommandaut, aprM avio ollicieux et eourtoio resU aana eliot. paurrait 6tre invite et, au besoin, eontraint ~ reprendre 
Ia mer. lien aerait do m6meli leo autoriteo loealao jugeaient que Ia pro!oence de oon navire ost une cause de danger pour Ia 
ol'lrete de l'Et&>t, Maio, 1 moina d'extr6mo urgenee, ceo mesures risoureusea ne doivent 6tre employees qne sur l'ordre 
du Gouvemement central du payo. • 

Adopting the oame principles, the Freneh Decree of May aut. 1913- layo down (Artiele 8) that: "Leo Mtiments de 
guarre oltr&nt!"rl qui rellehent dans un port ou dana lea eaux territoriaioo M>nt tenus de respecter lea loio tiscalea et les lois 
ot reglemento de Ia police sanitaire. ll• sont egalement tenuo de del6ter • tous lea ~glementa do port. Rglements auxquela 
oont .. sujattis lea b&tlmento de Ia marine natioliale." . · . 

This principle might al~o be applicable to' cases of warships committing offences against 
the laws of the riparian State in its territorial waters. Such measures could not of course be 
taken excel?t in cases of serious and oontinued offena-s, or in cases of extreme urgency. U~der 
all other cucumstances the diplomatic channel should be used. 

The following article expresses a legal conception which is already in existence: 

"Warships. 

"A~licle. u. - The exercise by warships of the right of free passage may be subjected 
by the npanan State to special regulations. Foreign warships when admitted to territorial 
waters .must observe the local laws an~ regulations, particularly those relating to navigation, 
ancbonng and health control. If a senous and continued offence is committed the commander 
of the vessel shall receive a semi-official warning in courteous terms and if this is without 
,effect he rna>: be requested and, ~f _necessary, compclk>d, to put to sea. 'The same dispositions 
shall apply 1f the local auth?nties consider that the presence of the vessel threatens the 
:hf~y of the State. Except m cases of extreme urgency, however these stringent measures 

• .?nly be taken upo!l the instructions of the central Governme~t of the country. 
In the case of mmor offences, the diplomatic channel shall be used. • 
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XV. THE RIGHT OF JURISDICTIO~ OVER FOREIGN .MERCHANT VESSELS "IN POH.TS. 

The mandate conferred upon the Rapporteur and the Sub-Committee by the Committee of 
Experts for the Progressive Codification of lnt'!mational Law also covers questions relating 
to the State's right of jurisdiction over foreign merchant vessels in its ports. 

This question is really extraneous to the problem of the territorial sea: but there is undeni<lbly 
a certain analogy between them. 

Moreover, the Statute on the Regime of Maritime Ports drawn up at Geneva in 19:13 n·gulntcd 
other aspects of the rights connected with maritime ports. The question of the jurisdiction of 
the State over foreign merchant v ~Is in its ports was, however, not even touched. If it were 
regulated in a Convention dealing with the territorial sea, a valuable addition would be made 
to the Statute on the Regime of Maritime Ports. 

· In approaching this question of jurisdiction, it must always be remembered that tho legal 
status of maritime ports is different from th;~t of the tt.>rritorial sea. Even in the Statute on the 
Regime of Maritime Ports, which ensures the right of common user to a very wide extent, maritime 
ports are regarded in their geographical aspect as inland waters of the State, and are accordingly 
given a legal status different from that of the territorial sea. 

The riparian State's right of dominion over foreign vessels in its ports is obviously greater 
than over vessels which are merely passing through the territorial sea. This rule Is also relevant 
in considering how far the riparian State can reserve to itself the jurisdiction over the foreign 
merchant vessels in its ports. Regarding the matter purely logically, we must in this case also 
recognise the unlimited Jurisdiction of the riparian State. International practice is quite explicit 
in according to the riparian State a much wider jurisdiction in maritime ports than over vessels 
passing through the territorial sea. As regards the civil jurisdiction of the riparian State over 
vessels passing through the territorial sea, we nowhere lind it disputed or restricted. (See 
FAUCHILLJ!, op. cil., pp. Io8:a-Io88.) The competence of the riparian State as regards measures 
of civil process and non-contentious jurisdiction in maritime ports is regulated on the same 
lines. · .. 

See F&IIWICIE, lfiU"""'ioul Z..., p. 19S' •Merchant -Ia Ia foreign porta.,. not elltllllpt from clvU eult ill -
brought by a citi&ea of the IORigD State, nar ...., the oflic:era or crew of the ,_. ell8111pt from civil ault "' ,..,ID_ ur 
from c:rimiDaJ proeec:utioll. But the JuriadlctioD ol the foreign State doea not, according to 01111 precedent, extend 10 lu 
as to interfere with penoual and property rlghta on board the~ as regalatecl by the law of the llaa State. Ia the c
ol the 'C<eole' eubmitted to arbitratioa by the United Statal and Great BrltaiD Ia 1853, It- hold by the arbitrator that 
the authoritiel of N uaan, ill liberatior a a umber ol llav. who had revolted ag&illat the oflicer of the ehlp and had pat Ia 
at the port of N ..... a, had IICted 'Ill YiolatioD of the eatabliahed Law of Natlou' and that the clalmaate wen 'juetly 
mtltled to compeuatioll for their laooell'. • , · 

See clraf1: regalatloaa ol the Iaatltat de Droit intematloual, 1898, Article 37: •tee ofllc:len pubUca,ofllclen del',tat 
civil, DOtaireo et aut:rw, reqaie pour proc:eder .. doe Ktel de lean foactloaa et de laura mlniatbree eur d• navinle ~ao1cn 
ucre. daDa ua port, doiYUt a'y reudnl; et lean acte1, reo;ua eala forme et clane lee conclltlona r~gleDICintairl!l d • aprblla 
loi locale, oat le m&ue elfet et Ia m6me valeur q111 e'ila avaieat ~ faite par d• ofliclen pubilcll .. terre, danal'otendue do 
leura circoaacriptiolla locales. • 

The regulation of the penal jurisdiction of the riparian State is a more complex qut!Hliun, 
because the dominant fwim4/acte conception of the ICOpe of a riparian State' 1 power of dominion 
has been the subject of important reservations in practice. These reservations relate to an 
historical decision of the French Conseil d'Etat, referred to in the following quotation: 

•Distinguant enl:nllee faita qai • ~ aar- ll&vinle, 0 a proc1aiU leeeolatlona eulvantel: (1) Le aavlro ~an11or 
admia dans an port ~ eet MJUmia .. Ia com~ de Ia jllridictlon fran~ pour tout ao qui touche aax lnter6ta 
de I'Etat, poar ... IDil de police et pour ... delita commie m&ue .. bord, I*" del IJ8II8 de 1'6Juipap en.,.. .U. penoollftl 
etran11erea .. celuki; (a) Le ~~avire etrangc 4chappe, aa contraire, .. Ia comp4tenc:e de Ia juridictlon franl;aile et •t eoumla 
.. ce11e del aatorita de .,. propre pay. poar ... - de pllft cllecipline intCieure et pour lee d~lta commla .. bard de Ia 
part d'an homme de 1'6Jaipage en-. an aatre homme dn m6me 6Juipage, ta dCiita pr....,tant ana •n•logie avec leefalte 
de cllecipline intCieure; (3) Toatefaia, J'aatoriU locale ale droit d'iatervenlr pour lee actel CCIIIIIIU. .. bord entre ,.,... de 
I' equipage. li IOD _..est roiclaDul oa li Ia tranqallliU dn port at comprom~~e.• 

It must, however, be recognised that the principle admitted by the Conseil d'Etat has not 
gained universal acceptance. The British Territorial Waters Jurisdiction Act of 1878, already 
quoted, is diametrically opposed to it and extends the legal competence of the riparian State 
in the matter of penal jurisdiction not merely to offences committed on board foreign vesseb 
passing through the territorial sea but also to foreign vessels in maritime ports. This theoretical 
attitude is weakened in practice by the fact that in every case a request by one of the principal 
Secretaries of State is a sitU IJIUI - of criminal prosecution for an offence committed on board 
a foreign vessel in a British port. The fundamental rule of the British system has been applied 
in more concrete fashion in the legislation of certain Latin-American countries and in the codifica
tion project of the American Institute of International Law. 

In international practice, therefore, there is no universally accepted legal conception, though 
it would undoubtedly be desirable to establish such unanimity by means of a convention. We 
must therefore decide in favour of one of the three systems in vogue. (For the practice of States, 
see FAUCHILLJ!, op. cil., pp. IOZ7-I057-) The theory of the unlimited competence of the riparian 
State is more logical, but practical considerations urge the general recognition of the French system. 
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A foreign vessel in a port gcnc.r~lly wishes !O !~ave the port as soon as p(·~~iblc, and not to enter 
into relatiom with the authont1es of the npanan State except so. far as 1s. absolute)~ n~essary 
in ordt'r to fulfil certain official formalities. It doe! not seem equttable to Jmpose obhgat~ons on 
foreign "essels in this conni'Ction as the result of an offence which l1as had no e~ects outs1de the 
vessel itself. Moreover, the punishment of the offender has be~n l?ro'?ded fo!, ~asmuch as _the 
captain of the vessel is authonsed to take the ~ecess~ry steps for msttt~tt.ng a.crl!"l~ prosecut1?n. 
Most countries still endeavour to preserve the1r natiOnals from the cnmm~ .lunsd1ct1~m of fore~gn 
courts; we may mention, by way of example, the rules for the non-extrad1t1?n of na~10nals, w~1ch 
arc often even embodied in constitutions. All these considerations can be g~ven the1r due we1ght . 
if the French system of restricting the penal jurisdiction of th~ riparia!l State is ~ollowed. The 
recognition of this principle would entail little alteration in mtematJonal _pra~tJce, fo~, as we 
have pointed out, it is only a few American States w.h!ch t~ke a ~ifferent VJe~ 1.n pract1ce. . 

The action which can be taken by the port authontJes w1th.a v1ew to the crJml_l1~ prosec';ltl?n 
of the crew and pa.wmgers of a foreign vessel may be very stmply defined. W1thm the l~tts 
of the riparian State's criminal jurisdiction in maritime ports, it can take all steps with a ~ew 
to c.riminal prosecution which the exercise of that jurisdiction may dictate. In this connectlo!l• 
various writers have dealt with the question of asylum, namely, the question whether the captam 
of a foreign vessel in a port has the right to receive on board, arttl to protect from pursuit by the 
port authorities, refugees who are nationals of the riparian State. It may be asked whether 
such refugees, when received on board foreign vessels, can be arrested and whether the captain 
is liable to criminal prosecution. Doctrine and international practice are agreed that no such 
right of asylum exists for perso1111 wanted by the official authorities of the riparian State. 

See FAUCHILLJ&, ofJ. ell., pp. 1066 "'f· Tbil work aloo containa the 1897 and 1898 projects of the Institut de Droit 
International, together with an exhauetive account of international practice. 

F&NWICJC, uf'. eil,. pp. 199 Iff· "Foreign mercbantsbips, not being exempt, except by comity, from the jurisdiction 
ol the State in whole parto they drop anchor, may not be made an asylum for fugitive, criminal or political refugees. It 
bas been questioned, however, whether a foreign merchantsbip is 10 lar under the jurisdiction of the State as to give 
the local authorltleo the right to enter upon the vessel and arrest a panenger who, as a political refugee, bas taken passage 
upon the veooel in tho port of a third State. Calvo relates the case of one Sotelo, a political refugee, who took passage in 
1840 on board a French Vlllll at one Spaniob port and was arrested upon tbe arrival of the vessel at a second Spanish 
port. In the case ol Gomer, a political refugee from Nicaragua, who took passage on board a United States steamship in 
the harbour of Guatemala In 1888, and whose &rre.t was oought by the local authorities when the vessel stopped en route 
at the port of Nicaragua, the Department of State refused to support the action of the captain in declining to deliver the 
p.......,ger. 'It Ia clear', oald Secretary Bayard, 'that Mr. Go mea voluntarily entered the jurisdiction of a country whose 
laws be had violated. Under the circumstances, it was plainly the duty ol the captain of the "Honduras" to deliver bim 
up to the local authority upon their request.' In contrast to the ruling in the Gomez case, Secretary Blaine contested, in 
1890, tho right ol the Government of Guatemala to demand the surrender of Barrondia, a political refugee who bad taken 
pa .. age on board a Pacific Moll steamer at a Mexican port, and who was temporarily within the jurisdiction of Guatemala 
when the veuel called at a port en route. In a later case, involving a political refugee from Honduras, named Bonilla, 
Secretary GrBSham, while admlttlna the right ol the local authorities to demand the surrender of a passenger, instructed 
the American Minister to protest agalnot the act of the commander of the port in firing upon the vessel whose captain 
refused to ourrender the refugee." 

There has been ~ome uncertainty_ as to political offences. (See FAUCHILLE, op. cit., p. 1070 
sqq.) So far, no ~nammous legal doctnne has been established to the effect that political offenders 
possess such a r1ght of asylum. (See the Sa1'Varkar-Kollle7 case in ScHUCKING, Das Werk vom 
Haag, Vol. s. pp. 6S sqq.) 

• 
The following article should therefore be included in the Convention: 

"Jurisdicliort owr Joreigrt merclla"' vessels irt mari#m11 .porls . 

. "~rliclll 13. -; ~n maritime ports. fore~n. m.er~hant vessels shall Le subject without 
restr1chon to the c1vil and non-contentious Jurisdiction of the riparian State 

" The crimin~ jurisdiction of ~e riparian State shall be restricted to the punishment 
of ~ffences committed on ~oard wh1ch are not directed against a member of the crew or 

· agamst ~assenfterS and thet~ property. Its criminal jurisdiction Shall further be restricted 
to e~s m ":'hlch the captam of ~e vessel has asked the port authorities for assistance and 
cases In wh1ch the peace or pubhc order in the port has been disturbed. • 

XVI. SETTLEMENT OF DISPUTES . 

. If. ~e Co~vention l>roposed by us were accepted, we should still have to reckon with th 
J::bilit~ of disputes arising in connection with its application and interpretation Such d' t e 

ween tates could be regarded in all circumstances as purely 1 a1 di t · hi ISJ>U es 
;set~~ ~thout exception by an award of a court of arbitration. N~tate io~~s.co:t chd :uld be 
]urt5C:'1ction of ~ cow t of arbitration in disputes arising out of the li ti .en at ~e 
~~~~~~nM~~~bJ:u~a~~n~~~:!Pi:Un~~~\~ho:o~ or i~~t~ ~~:ts.mtw:e!t!?: 
of all. disputes, and we have only to consider how this rec!rr::nv:!~:~r the c~mpulS?ry :;ettlement. 
It ~ht be possible to confer the sole competence on the Perm on ~Co e ~fedl mtoe~ect. 
Justice. (See the c~mventions in which the Permanent Co anen ur o nterna~onal 
competent to deal With all disputes-ScuUcKING and WEBB urt h~ been· declared exclUSively 
:and edition, pp. 52I-SJI.) It would however we think bERG, Die ~atzung des Viilkerlnlfllles, 
tJo l~ve the parties to the dispute fr~ to submit it either to ~!";~~msabsf~c~ory anfd more liberal 

ustice or to a special court of arbitration In aceepHn .. th. latt anen ourt o International 
• -'6 IS er method, we should simply 
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be following the example given by a whole se£ies of international conventions. (These are 
enumerated in the WOI"k mentioned above-ScHOCKJNG and WEHBUG, DN Slllnl"f Jes V6lJ:~r-
bNfldes. 2nd edition, p. 531.) • 

In such cases the parties to the dispute would have the option of bringin« it before the mixed 
Commission which we propose should be attached to the International Waters Office to settle 
disputes arising out of registration as mentioned above. 

Accordingly, Article 14 of the Convention would read u follows: 

•se~~Jemets~ of DistHUs. 

• .Amcu 14. AU disputes aJising out of the application or interpretation of this 
Convention shall be subject to compuls«y settlement by the Permanent Court of Inter· 
national Justice or by a court bf arbitration constituted by agreement between the parties. • 

•••• 
· The Rapporteur trusts that his examination of the question and his proposals will furnilili 

the Sub-Committee with a useful poundwork for discussion. He cannot conclude without 
expressing his heartiest thanks to his secretary, M. Paul Guggenheim, Doctor of Law, who has 
afforded him such great and devoted assistance in composing this report. 

IGeoeW ~1 Flsh!ns I Cuatoma Neutrality I Jurlldlctlon I Public Safety 

• Brazil , . . .. . . • . 3 mUee 

Belgium • . . . . . • . 3 mUee 1 m)'l'lametno 3 mllee 

Chile . . . . . . . . . ' milft 

Denmark. . . . . . ·~ ... . 1 league 1 leque 
and s mUee 

SpaiD . ., . . • . . . . 6 mUee 6 mUee 6 mllee 6 mllee 

United Statee of America • s milee 3 mllee 

France. • . . . • . . . 'mllee • m)'lla- 6 mllee Radlue ·- 1 myriametn 
. ' 

Great BritaiD ~ • .• ·• .- • ' mllee ' mUee 'mllee I marine 
Jeque 

Gr~ •• . . -· .. . . ' mllee 6 mllee 

Italy . . . • . .. . . sand 1okma. Cannoa 
• 12 milee ranp 

Norway . . . . . . .. I leape IOmarine ..,_ 
Netherlands . ~ . . . • 3 milee 

Portugal •• . . . . . . 3 milee 6 mllee 
and 6 mllee 

GennaDy. . . • . . . . 3 mllee ' milee 3 milee 3 mllee 

Russia • • . . . . ... .. milee 12 marine 
generally ...u.. 

S'ftden • . . . . . . . I league I Jape lleape 

Uruguay. _. . . . . . . ' ...u.. . 



DRAFT CONVENTION. 

ARTICLE I. 

The character and extem oflhe rights of the ripariatJ State. . 

The State slu11l have an unlimited right of dominion over the zone whic~ ~as~e~;: ti:~!i 
in so far as under general international law, the right" of common u;;er o t e ~n. a 
community ~r the special rh:hta of any State do not interft>~e with such ngl_lt of donu;~n. ll d 

The nght of dominion shall include rights over the a1r above the saJd sea an e so an 
subsoil beneath it. 

ARTICLE 2. 

Extem of the rights of th1 riparian State. 

The zone of the co9.lltul sea shall extend for six marine mlles (6o to the degree of latitude) 
from low-water mark along the whole of the coast. . f 

The right" of other States which ha\'t l:.een exerci5ed by virtue of t~e com~o~ nght of us_e~ 0 

the high seas or of special treaties shall not be affected. States may exerCISe the1~ ~ght~ of donumon 
by virtue of usage, and within the limits of such usage, beyond the zone of d?mm1o~ m the .follow
Ing domains: police measures to prevent the po~sil:-ility of military ex<;fCISt'S bemg earned out 
b} other States, and mt~asures of Customs and samtary control. Other. ngh~ beyo~ the ~ne of 
dominion may only be accorded to the riparian State by the body menbont'd m ~le 3 if ~ey 
are demonstrated to be urgently necessary. Such grant shall in no caseincludenghtsofexclustve 

. economic user outside the terntorial sea. . 

ARTICLE 3· 

lntematio1111l Waters OIJice And registratioN iK the InternAtionAl Water~ Register. 
' The States ~lgnatory to the Convention undertake to establish an Ir.ternational Waters Office 

The dntv of this Office is to compile a register of rights possesst'd by the different States in the 
fixed zone of foreign rirarian States, or by the riparian States themselves outside the fixed ~one. 

The registration o a right in the International Waters Register kept by the International 
Water8 Office In favour of any State in a foreign territorial sea shall be in favour of all States, if 
such right is founded upon common usage. 

A time-limit of • • • shall be fixed by the International Waters Offire for the submission of 
all applications for such rights, as also for rights claimed by a riparian State outside its fixed zone 
by virtue of usage. 

The relevant legal instruments must be presented and re1,>istered. The onus of proof shall be 
upon the State applying for registration of a right in its favour. Applications must be commu· 
mcated to all the States parties to the Convention. · 

Applications may be opposed within a time;-limit to be fixed. If an application is opposed, 
the question is decided, in the first instance, by a mixt'd commission of experts and jurists. Appeal 
lies from decisions of this commission to the Permanent Court of International Justice .. All . 
States sh111l be informed of the registration of a right. The register shall be published. 

!he sums procedure shnll apply in cases in which a State claims to have an urgent new need 
outside tho sphere of its domiruon over ths territorial sea. It must apply to the International 
Wat~~ Office, which may only grant a right after publication of the application, and provided 
that It 1S not opposed. In the event of opposition, the question shall go before a mixed commission, 
before which th~ State claiming the right must prove that it cannot otherwise protect the interests 
affected. In this ~ase also, appeal lies to the Permanent Court of International Justice. · 

The International Waters Office shall also be responsible for publishing maritime charts 
showmg the zones of the territorial sea. . . . . 

BAys. 
ARTICLE 4· 

In the case of ha~ which are bordered by the territory of a single State the territorial sea 
shall follow the sinuOSlties of the coast, except that it Mall be measured from a ~traight line drawn 
across the bay at the part ~arest t~ the opening towards the sea, where the distance between 
the ~wo shores ~f the baf 1s I2 manne miles, unless a greater distance has been established by 
contmuous and tmmemortal usage. 

In the case of bays wh.ic.h are bordered by the territory of two or more States, the territ~rial 
sea shall follow the stnuOSltles of the coast. 

_.ru. regards_t!te recogniti_on of rights w.hich are in contradiction with the tenor of the general 
rule:s, the p~vtstons of Art11:~o: 3 concemmg presentation and registration in the International 
Waters Reg11ter shall be appbcablo:. It shall not be possible to acquire such rights in the future. 
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ARTICLE S· 

If there are natural islands, not continuously submerged, situated off a coast the inner zone 
of the sea shall be measured from these islands, except in the event of their bclni so far distant 
from the mainland that they would not come within the 1011e of the territorial sea if such zone were 
measured from the mainland. In such case, the island shall have a special territorial sea for itself. 

Straits. 
ARTicu 6. 

The regime of straits at present sul>ject to special conventions is reserved. 
I_n straits of which both shores belong to the same State, the sea shall be territorial, even if 

the distance between the shores e.'Cceeds rz miles, provided that that distance i.<1 not exceedtd at 
either entrance to the strait. 

Straits not exceeding u miles in width whose shores belong to different States shall furm part 
of the territorial sea as far as the middle linf' . · 

Paci{ie passage. 
ARTICLE 1• 

All wssels without distinction shaU have the right of pacific passage through the territorial 
sea. In the case of submarine vessels, this right shall be subject to the condition of passage on 
the surface. The right of passage includes the right of sojourn in so far as the latter may be 
necessary for navigation. For the sojourn of warships, see Article u. 

The right of free passage includes the right of passage for persons and goods Independently 
of the right of access to the foreign mainland. 

ARTICLE 8, 
Coasting trade. 

A riparian State has the right of reserving for its own flag the transport of passengers and 
goods loaded at one port situated uncler its authority and unloaded at another port also situated 
under its authority. A State which does not reserve the above-mentioned transport to ita own 
ftag may nevertheless refuse the benefit of equality of treatment with regard to such transport to 
a co-riparian which does reserve it. 

J urisdiclion. 
ARTICU g. 

• 
Vessels of foreign nationalities ·passing through territorial waten ahaJl not thereby become 

subject to the civil jurisdiction of the riparian State. 
Further, crimes and offences committed on board a foreign vessel passing through territorial 

waters by persons on board such vessels against persona or things also on board shall, as such, 
be exempt from the jurisdiction of the riparian State. · 

Offences, the consequences of which are not confined to the \essel or the persona belonging 
to it, are subject to the criminal jurisdiction of the riparian State, in 10 far as they constitute 
offences against its established law and its tribunals have competence to deal with them. 

ARncu xo. 
Regulalions. 

Within its territorial waters, the riparian State ahall have the power of legislation and 
administration for the following purposes: regulation of navigation, preservation of marine 
signals and lighthouses, prevention of shipwreck, regulation of pilotage, prOtection of aubmarine 
cables, regulation of Customs inspection, including the inspection of prohibited importl and 
exports, supervision of fisheries, health control, assistance at sea and collisions. 

The riparian State shall have the right to extend ita ~tive and administrative action 
to other domains when interests deserving of its protection m territorial waterl are affected. 

Within the limits of the riparian State's right of legislation_ and administJ;ation.. it .a¥1 J;le 
granted also the right to employ the necessary means of constramt to enforce Ita jurisdictwn m 
order that it may be able to deal with ~euces. . . . · . 

The riparian State shaU have the nght to continue on the high seas the purswt of a ves;sel 
commenced within its territorial waters and to arrest and bring before its Courts a vessel which 
has committed an offence within its territorial waters. U, however, the vessel is captured on 
the high seas, the State whose 1lag it fiies shall be notified immHliately. The pumnt lhall be 
interrupted as soon as the vessel enters the territorial waters of ita own country or of a t~ 
Power. The right of pursuit is extinguished as soon as tbe vessel baa entered a port of 1ts 

· own country or of a third Power. 
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Within the territorial waters no dues of any kind may be levied, except dues inten~: :.~ 
to defray expelllel of 1upervision and administration. Such dues or charges shall be leVI . 
conditio111 of equality. . . . shall be pmqtered 

All regulatio111 issued by riparian States regarding thelf temtorial waters f-o-
and published by the International Waters Office. 

ARTICLE II. 

Rkhe1 of th4 1ea, the boUom 11nd the 1ubsoil. 

In virtue of its sovereign rights over the territorial sea, the riparian .State shall exercise 
for itself and for its nationals the sole right of taking possession of the nches of the sea, the 
bottom and the aubsoil. 

ARTICLE Ill. 
WarshiP•· 

The exercise by warships of the right of free passage may be subjected by the riparian State 
to special regulatiom. Foreign warships when admitted to territorial waters must observe the 
local laws and regulations, particularly those relating to navigation, anchoring and health contro~. 
If a serious and continued offence is committed, the commander of the vessel shall receive a sem~
official warning in courteous terms and, if this is without effect, he may be requested, an~, if 
necessary, compelled, to put to sea. The same dispositions shall apply if the local authonties 
consider that the presence of the vessel threate111 the safety of the State. Except in cases of 
extreme urgency, however, these stringent measures shall only be taken upon the instructions 
of the central Government of the country. . · . 

In the case of minor offences, the diplomatic channel shall be used. 

ARTICLE IJ. 

Jurisdiction over foreign merchant vessels in maritime ports. 

In maritime ports, foreign merchant vessels shall be subject without restriction to the civil 
and non-contentious jurisdiction of the riparian State. . 

T~e criminal j urisdi_ction of the ~iparian Sta:te shall be restricted to the punishment of offences 
committed on board whtch are not dtrected agatllst a member of the crew or against passengers 
and t~eir property. Its criminal jurisdiction shall further be restricted to cases in which the 
captam of the vessel has asked the port authorities for assistance and cases in which the peace 
or public order in the port has been disturbed. 

ARTICLE 14. 
SeUlem~nt of disputes. • ' . 

· All disputes arising out of the applic~tion or interpretation of this Convention shall be subject 
to ~om~,>ulsory s~ttlement by the Permanent Court of International Justice or by a court of 
arbttrahon constituted by agreement between the parties. 

[Transi411ioll.] 

(Signed) Dr. Walther ScuOcKING, 

Professor of Public Law, Membe, of the Per- · 
J~U~nent Courl of A,bitraticm Member of the 
Reichstag, Member of th1 institut Ill Droit 
intemational, Corresponding Membn of the 
A merka11 IIIStitute of! ntnnational Law. 

Il. OBSERVATIONS BY M. BARBOSA DE MAGALHAES. · 

I. lntrotlt4clioll. 

A~ I was tmable to read the excelle~t re~rt by· our colleague. Professor Sch"ckin · bei · 
was pnnted, I am venturing to submit now for the enlightened oonsid · u g ?re lt 
the ob.«ervations suggested to me by that ~port in order to defend m era~on of th~ Comnuttee, 
perhaps not differing in essentials from those of the distingu 'shed R y vtews, which, al~ough 
from his views on certain important points. 1 apporteur, nevertheless diverge 
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In doing this. I propose to take in the same order the problems which are conSidered and 
discussed in the report, and solution$ for which are proposed in the project accompanying it, 
but I shaD only touch upon those in respect of which I feel that an explanation of my views is 
necessary. 

In the first place, I desire to state that, in my opinion, the question of the territorial sea is 
one of those which call most urgently for a solution by way of convention, and that such solution 
is at the same time perfectly feasible, notwithstanding the important divergencies noticeable 
alike in doctrine, internal legislation, international usage, conventions and treaties. 

These divergencies are not fundamental, and, moreover, it is not difficult to discover certain 
tendencies towards uniformity. Although the establishment of w1iformity may encounter certain 
obstacles, arising out of the economic interests of certain States, it does not, strictly speaking, 
constitute a political problem. · 

It should be added that the divergencies with regard to the solution of certain problems are 
often due to the absence of unanimously accepted and recognised principles of international law 
and to the resultant diversity in internal legislation and in treaties rather than to the existence of 
clear-cut opinions which it is sought to maintain at all costs. 

II. TIN ug4l SIQINS o/ TmilorUII Wal~rs. 

, The eminent Rapporteur, in his short but adequate review of the theories which have 
been put forward as to the legal status of territorial waten -theories which be agrees with 
FAUCHILLE in dividing into two general categories-expresses himself in favour of that which is 
based upon the idea of the dominion of the coastal State over the territorial sea, adding, however, 
that this dominion must be restricted by certain rights of common user in favour of other State~ 
and by the provisions of such treaties as may have been concluded by the coastal State. 

In accordance with this idea, be proposes the following text for Article 1 of his project : 

"The State shaD have an unlimited right of dominion over the zone which washes its 
coast, in ·so far as, under general international law, the rights of common user of the 
international community or the special rights of any State do not interfere with such right of 
dominion. 

"The right of dominion shall include rights over the air above the said sea and the soil 
and subsoil beneath it. • · 

I am in agreement with the idea but not with the proposed article. 
First, it seems to me that the expression "unlimited right• does not answer to the facts, 

seeing that there are no unlimited rights, and, further, that it is not in harmony with the rest of 
the article: this right is so far from being unlimited that it is found necessary to add Immediately 
afterwards that it is subject to the restrictions imposed by the rights of common tL'Ier of the inter· 
national community or by the special rights of any State. 

The word "unlimited• is, moreover, superfluous from every point of view. 
The actual provisions of the project must be referred to in order to ascertain the extent of 

this right of dominion. 
I propose, therefore, lhe tleletiott oflhis worl. 
I also propose lhe deleti011 oflhe restricliOffr menli011ed in A. rlicle I. 1 do not mean to suggest 

by this that these restrictions do not exist, but I consider that it is not necessary to mention them 
in this generic form in Article I, and that to do so could only cause difficulty. 

Those restrictions which are constituted by the rights of common user of the international 
community should be clearly and explicitly stated in the draft, and they are in fact to be found 
ther~if not aD of them, at any rate the chief ones. If they are not all mentioned there, and il 
it is considered that any othen should be mentioned, the omission should be made good in order 
to avoid difficulties and controversies in the future, that being the essential object of the draft. 

As regards the restrictions arising out of the special rights of any State, it is not necessary 
either to mention them or to make a reservation in regard to them, for, i1 they are laid down in 
conventions or treaties which are binding upon the parties, it is obvious that they are not affected 
by the general law, that is to say by the convention drawn up as a result of the discu~sions on the 
draft. 

Consequently. it seems to me that Article 1 would gain much in clarity and simplicity if it 
were drafted as follows : · · 

. "The SIQte shall haw • righl of dominiOff over 1M zoru which washe1 it• coast and over 
1M air dove lhe said WI and liN JOiland nbsoil benetUh it. • 

· · This is the question which gives rise to the greatest number of divergencin, and which, as 
the report observes, is the most difficult to solve: it is at the same time the one in respect of which 
a uniform solution is the .most necessary. · 

It involves varions problems, three of a general character and some others of a special character. 
The general problems are as follows : 

( 11) Should the extent of the territorial sea always be the same, or should it vary according 
to the rights and obligations of the coastal State 1 
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(b) What ill this extent to be if it is to be uniform, or, il it is to vary, how many zones 
must be established and what special rights or obligati~ns.must be at~~ed to them ? 

(c) From what point must the zone or zones constitutmg the terntonal sea be reckoned ? 

There are various sPecial problems, some of which are referred to in detail later in the report. 

(a) If the !!Oiution of the first of th~ proble~ is to be i!' ~ony wit.h the theory o! the 
dominion of the coastal State over the temtorial sea,1t m~ con~1st m the establishment of a uniform 
limit for the territorial sea, or of a single zone to constitute 1t. . . . . . 

It is indeed incomprehensible that there should bt; so gr~t d1~er~enc1es m ~nn~t1on wt~h 
this right of dominion as are at present to be found m doctnne, m mtemal legtslatton and m 

treaties. . · h f d · · f h al To establish several zones with successive restrictions on the ng to omm10n o t e coast 
State is like building a staircase with a certain number of steps leading from the coast to an extreme 
point where there would merely be a vestige of dominion. 

One can understand that the right of dominion should he subject to certain restrictions, but 
this is not strictly speaking, a question of restrictions; it is proposed to limit the right of dominion 
(which is 'in any case attenuated by natural circumstances) to a very small number of manifes
tations, if not to one on~. 

If this tine is followe , the views taken by States will be as numerous and as diverse as those 
of the publicists and as the solutions adopted in internal legislation and in treaties. 

Moreover, inasmuch as States have rights to exercise and obligations to fulfil in the territorial 
sea, it is not de~irable that there should be different areas for the exercise of all or any of the rights 
and for the fulfilment of all or any of the obligations;. there must be correlation. For example, 
the monopoly of fishing and of the coasting trade for nationals should have as a corollary the 
obligation to exercise supervision and to preserve order and safety within the same area. It is 
Illogical that a State should have the obligations in respect of a three-mile zone and the rights in 
respect of a six-mile zone, or vice versa. · · 

The draft establishes a general zone of six marine miles; but it also establishes another zone, 
without any fixerl or uniform limi~. in the following terms: 

"States may exercise their rights of dominion by virtue of usage, and within the limits 
of such usage, beyond the zone of dominion in the following domains: police measures to 
prevent the possibility of military exercises being carried out by other States, and measures 
of Cuatoms and sanitary control." 

In this second zone yet other rights may be exercised beyond the zone of dominion and with
out restriction of area, if they are accorded by the International Waters Office in consideration 
of proved anrl urgent necessity. . · . . 

But, It will be asked, what is the legal character of the right of coastal States in this second 
zone ? Is it still a right of dominion ? If so, why is it more restricted than in the first zone ? 
And why is its exercise conditional upon a declaration by the International Waters Office? If 
it is not a right of dominion, it is desirable to establish its legal character, if only in order that the 
usage and urgent necessity upon which the coastal States base their claims to it may be appreciated. 

Whatever the position may be, it seems to me that the recognition of this right based upon 
usage, and the consequent existence of two zones, 1111ill give rise to difficulties and controversies 
which it is desira~le to avoid; in ~y opinion, there oug~t to be o~ly one zone, without prejudice 
to the power wh1ch the ln~emat~onal W!lters. Offic~ mtght exerctse as an exceptional measure, 
not, as the draft under conS1dera~1on proVIdes m Articles :1 and 3, t~ accord rights in consequence 
of some urgent and sudden necesstty, but, as the ALVAREZ draft proVIdes •, to authorise the coastal 
St~~:tes to ~cupy the area of water necess!lry for the establishment, for a given period, of instal· 
lations dt>s1gned to serve one of the followmg purposes of general interest, viz. : 

(I) Bases for non-military aircraft: 
!2) Wireless telegraphy stations; 
(3) Submarine-cable stations: 
(4~ Lighthouses: 
(5 Scientific research: · 
(6 Stations for assisting the victims of shipwreck. 

I fwefer litis f>rovisiotf oflhll ALVAREZ drafllo that oflhll ScaUcKING drafl because tt is more explicit 
I also ~refer that Uter1 should be • single .ro~N, not merely for the reaso~s briefl set forth ·above· 

but also t>t;cause I would suggest that the single zone should be greater in eitent ' 
(b) It 1s ~known that the opinions which have been held and the solutions ~hich hav 

~n proposed wtth regard to the extent of the territorial sea are very varied· this is made clea~ 
;:; ;:~ &~'!· :JhM~YJ~~H~:~ •bih~eu!~eisw!:,ch e~=s it: we may a~ept the stat.em.ent 
in international law with regard to t •t 'al t gl Y acknowledged usage or pnnc1ple 

t · · d 1 . . em on wa ers. t may, however, be observed that there 
areli .twof otptmons.lan sodutions Which have met with most acceptance· one establishing' a fixed 

mt o hree mt es, an another establishi th · bl limi · 
the latter limit has sometimes been assimilat;:fto ~::'a e t. of ~ot range; moreover, 
that gunshot range would not exceed three miles. rmer, that IS to say, 1t has been presumed 

' Draft for the Regulatioa of Maritime Comm · · · · 
lntematioaal Law Aooociatioa ill 1924• aruc:atlOIIIm hate-time, subm.ltted to the Stockholm Conference o1 the 

'"T.mlorial W.,_., .ull S~ R•l- ,_ N- · •. · . • 
Conference of the International Law •-~ . .,..- . ,_ .... ,walioto • memorandUDI preoented to the Stockholm 

I "T·· ~- ..... , F .................. ID 1924-
- rnwn,_ - _..,.;,, N_fi.., w-..• 



To-day, owing to improvements in artillery, this variable limit exceeds three, and even six 
or twelve, miles. In the recent draft conventions the limit is fixed at six miles; it should be noted, 
however, that some of them, such as the ALVAREZ (1924) and ScaOCKING drafts, provide for a 
second zone; another (Captain SroRNY's draft) lays it down that "en ~neral" the maximum 
limit of the territorial sea shall be six miles; another (the draft of the lnstitut de Droit international) 
provides that the limit of the territorial sea shaD be six miles, but may be extended in time 
of war as far as gunshot range; while yet another (the 1924 draft of the American Institute of 
International Law) establishes a supplementary area ••• marine miles in width (the figure is 
not stated), "for reasons of safety and in order to assure the observance of sanitary and similar 
regulations". 

This shows the tendency towards the extension of the territorial sea-an extension whirh is 
fully justified by the conditions of modern life: the greater rapidity of transport, the increa.~ and 
greater efficacy of the means of action at the disposal of States 1, the necessity of employing 
these means of action in a constantly growing area, especially as regards certain fields of activity 
such as police measures for purposes of protection and of Customs and sanitary control (ScHOCKING 
and ALVAREZ drafts and drafts of the Institut de Droit international), the protection of maritime 
navigation and scientific research (ALvAREZ draft), the exclusive utilisation of vegetable or mineral 
products, and, more particularly, the maintenance of exclusive fishing rights •. 

· As regards the last-named category of exclusive rights, the extension of the territorial sea 
has been demanded with insistence at recent national and international fishery congres..'lt's. 

The Fishery Congress of t8g8, at Bergen, recommended that the limit of the territorial sea 
!lhould be fixed at ten miles, and for certain purposes at six miles. 

At the Congress of the International .Marine Association held at Lisbon in 1~4· Sir Thomns 
BARCLAY drew attention to the inadequacy of the three-mile limit; the nations whacb had intere!lts 
in the North Sea, with the exception of Great Britain, were unanimous in considering that the 
territorial sea should extend for eight or ten miles; the Spanish delegate, NAVARRETE, atated 
that in his country the fishermen in the north and north-east were asking that the tl'l'l'itorial aea 
should extend for twenty miles; the Russian delegate proposed that it should extend for ten miles: 
and the United States of America suggested eleven miles. . 

At the Fifth International Fishery Congress, held at Rome in 1911, Alberto CASTANO proposed 
that the minimum extent of territorial waters should be fifteen miles. 

At the National Fishery Congress held at Madrid, in 1916, Odon DB BUREN, who is now 
Director-General of Fisheries in Spain, urged the necessity of extending the territorial aea to 
include the whole of the continental shelf. 

At the Basque Fishery Congress which wa!l held at St. Seba.~tian from 5;eptember :z:znd to 
25th, 1925, a resolution was pa!ISI'd to the effect that the Spanish and French Govemml'nts 'huuld 
come to an :>.greemcnt to extend the littoral zone of the two countries to a distance of twelve 
to fifteen miles from the coast with a view to ensuring the mutual observance of the regulations 
issued by each of the two Governments concerning intensive methods of trawling. 

These demands are fully justified by technical considerations. 
The maritime species of fish, particularly the edible varieties, are not uniformly distributed 

throughout· the whole sea. Whether they are sedentary or migratory, their biological charac
t<>ristics demand special conditions which, generally speaking, are only to be found together In 
proximity to the coast or at a relatively short distance therefrom. These conditions consist prin
cipally in the light, the salinity and the temperature of the water, its depth, the abundance and 
good quality of the plankton and of the vegetable growths auitable for the deposit of the eggs, 
and yet other consideration.'!. It goes without saying that all this has only been discovered by 
biologists in comparatively recent times, inasmuch as research work only became intensive In 
the second half of the nineteenth century, and there is still much that requares verification. What 
fishermen knew, however, because they had occasion to notice it every day, was that those edible 
varit>ties of fish which were to be found quite near the coasts did not inhabit the high aeas. 

At one time a notion of an essentially geomorphological nature gained credence. It was 
observed that at a certain distance from the coast-a distance which varied to some extent
the bottom of the sea is marked by a sort of great step, almost always abrupt, which divides it 
into two quite distinct regions. The region extending from this step to the coast-line has been 
called the "continental shelf". The other, muclt va~ter, which extends beyond this step, is the 
abysmal region; the rare species of fish found in this region are generally inedible. On the other 
hand, those -...hich inhabit the continental shelf are for the most part edible. 

As bas already been observed, the width of the continental shelf is very variable. On the 
Atlantic coast of the Iberian Peninsula it is small in comparison with that of the continental 
shelves of France; England and other northern European countries. The follm.ing conclusions 
may be drawn from these facts: , 

(a) Edible varieties of fish are crowded together, so to speak, near the coasts of the 
countries whose continental shelf is narrow, whereas they are scattered about the high aeas 
off coastS whose shelf is more extensive; 

I FAVCIIII.U,aftt!l'asking die question: •Jos procrs de laiiCieuce,et opklalement ... J'IOII'SclelaiClODCeUronautlqae, 
DedeYroot-ils J.a a'VOir ~- inlhaence lAIC Ia cUtermioatioD de Ia ,_ taritoriaJe l •, repro<!.._ pa.agee hum 
tbe article entitled •L' AYiatioa _.loa eaus tenita<iala", pabliolaed by II. Heary Cov&•••• .. Ia the R.w iwill"!W mtn
,__,. Ia L-M-. '101. IV, pp. 252 .,,.,.,and CODCI...Je.ao follooN: •J>varttre loslqae jaoqa'aa boat, e'en 
~ d'a}ris II. Henry Coaamlior, eette p«tee (c:elle de Ia.,.. d'aa avioa) qa'D faadrait admetbec:omme maure de Ia 
...., t&•itwiale; et alDsi Ia Joagaear de eette......, denait ttre d'eDYiroa 15 aun.., aaliea de 6.• 

• It aboold be lllelltioaocl here tbat tbe ~17 at ntendinc the ..- o1 the tenitu.ial - in - ol war baa a1oo 
beeD ... '811ised (•1194 diaft ol the ~ de Drvit int&'llatiollal}. 
~P. ac<ICIIdiDc to a .... ._ by the CcamUttee,-...., DOt c:aJJed apoa b the-to~ tbe c:odl6-

caliaa at tbe pablic iut&utiaaallaw olwu, tbat upect at tbe problem oacbt DOt to be f«~. 
' 



(b) Consequently fishing is more sought after on narrow shelves ~ause it is mor~ 
fruit(ul there than elsewhere. . . ·: · 

As long as fishing was more or less restriCted and there was an abundant supply of ~e various 
species, it was a matter of virtual indifference to the fishermen of each country that f?retgn fisher· 
men should share the abundance with them; the sea sufficed.for alL But.now tha~ ~CUIJ?Stan~ 
have changed, it is felt to be necessary to make corresponding changes~ the.eXJStmg s1tua~on 
and to extend the zone of the territorial waters in order that the exclus1ve enJoyment of fishmg 
rights may not become merely theoretical in the case of certain s.tatt;~. . . 

The question must also be c:onsidered in another aspect, whic~. ts extreme~y wporta.I_lt d 
one of the desiderata of the Comm1ttee, namely, the protection of mantwe wealth, ts to be realised. 

Apart from the question of exclusive fishing rights, it is the duty of all coastal States, both 
in their own interests, in order that they mar obtain the greatest possible benefit from these 
exclusive rights, and in the general interest o world trade, to take the necessary steps for the 
protection of fish l, 

Admiral ALMEIDA D'Ec;:A, Portuguese delegate to the Seventh International Fishery Congress, 
which was to have been held at Santander in 1921 but did not take place, said: 

"It is a well-known fact that the edible species of fish, whether sedentary or migratory, 
have their habitat in comparatively shallow water; the great depths are inhabited by abysmal 
species, which are not edible. It is in shallow water that the conditions necessary for the 
normal existence of the edible species-temperature, light, plankton and shelter-are all 
favourable. · 

"As, of course, the shallow water is to be found near the coasts, the edible species live or 
swim about there. The reason why species suitable for fishing are to be found on ~anks 
remote from the coasts is simply that, in spite of the distance, the depth of the water ts ~ot 
great. In other words, depth is a vital factor in the conditions affecting the edible spec:1es. 

"Having established this connection between shallow water and the existence of edible 
sp«;eies, we can see what has happened and was bound to happen. Sea-fishing is carried on 
e1ther near the coasts or on banks. This has been the practice from time immemorial and is 
still the practice; and, as it was assumed that the various species were inexhaustible, fishing 
was carried on without respite, improvements being continually made in the apparatus 
employed for catching the greatest possible quantity of fish. The same activity was displayed 
in rivers; but in this case its destructive effects were recognised more quickly, and conse
quently, in our own country as elsewhere, restrictive measures are to be found in legislation 
from the Middle Ages onwards. As regards the sea, however, it is fair to say that until the 
nineteenth centul'f there was no recognition whatever of the need for protecting species, 
that is to say, for 1ssuing and enforcing regulations (as to seasons, apparatus, width of mesh, 
use of harmful substances, dynamite, etc.) to moderate the destructive intensity of fishing. 
This necessity became increasingly evident as the quest for fish grew more intensive, owing 
to improvements in apparatus, the growing demand of the markets, betterland-transport 
, facilities, and finally the entirely new industry of preserving in airtight receptacles, which, 
together with the earlier industries of salting and pickling, called for a greater quantity of 
fish every day. Thus arose the practice of taking all kinds of fish, whether full-grown or quite 
small, because all were consumed, either fresh or preserved, and the factories were continually 
calling for more. Ultimately-though it took time-it was realised that some limit should 
be set to this intensive fishing; and countries then began to lay down regulations for their 
fishermen, which, it must be admitted, the latter did not, and perhaps do not yet, view with 
favour. They regard them as· vexatious restrictions on their activity, whereas they are 
really made in their own interests, since the whole object is to avoid exhausting such a pro· 
fitable source of wealth. 

''But-and this is the difficult point-regulations of this kind are almost useless if they 
are not widely enough applied. · Every State can legislate for its own fishermen, and decide 
what they may or may not do, in its own territorial waters; it can even, up to a certain point, 
prevent irregular fishing by them outside its territorial waters, by inspecting the apparatus 
on the boats before they put out to sea and the catch when they bring it back to port. This 
~ontrol, however, C3!' be exercised by the State only over its own nationals; over foreigners 
1t has no power outSide the so-called territorial waters. The outer limit of territorial waters 
as now recognised; does not, however, coincide with the greatest depth at which edible speci~ 
o~ fish are to be fou~d .. There is no barrier, no wall, separating territorial waters from the 
htgh. seas, where fishmg IS free to all. For the edible species the barrier is the drop from the 
continental shelf; they are not to be found beyond this line; but if the geographical position 
of the drop ~~ not coincide with the limit of the territorial waters, they are to be found 
beyond that !inut, and are then exposed to all the methods which lead to their extermination 
!'Jid destru~tion. ~ereupon the fishermen of each country quite reasonably say: 'What 
IS the '!1~~ of this ? My Go~en~ will not let me fish in such-and-such a way within 
a certam hm1t or even beyond, while foretgners can fish as they like outside the limit They 
take all the fish, and there is nothing left for us.' · · 

"That. is .the principal_ an~ most important reason for considering it necessary to extend 
the outer lim1t of the terntonal waters of each country for 1JJe purposes of fislliffg. By this · 
method alone can each country really ensure the protection of species. 

• In the Tr.tiee of October allCI, a88s, &Del Muclla?th, •1193. s · aDd........__, ' 
a limit of .U. 1lliloe lho•ld be -.-1 exdasiwl to the ,.. . pam • - • ..,._ m~ agteed that fishing withio 
tiYe appiW.C. oboulcl be probibit.ct within a ~t of twel~ eacll of tb. two countries and that the ase of destru.,. 



. . 
. ·n will ~ seen, thetefore, that, in the delimitation of territorial waters from the point 

of YJew of fislung. two main factors-the fauna peculiar to each region and its depth-must 
be taken into. consideration. It ~ollows that regulations. if established on a scientific basis, 

. c:am;tot be uniform for all countries. Portugal. as regards the whole of her coast-line, and 
Spam, ~ r_egards part of hers, are the two European countries which need the greatest width 
of temto~ waters, because they have the narrowest continental shelf, beyond which, as 
has been pomted out, edible species do not live. In northern Europe, Nonvay is in substan
tially the same position. • 1 

Moreover, the work of protecting species will be much more effective if it is done by each 
State in its own territorial waters than if it is done by some international organisation to which 
it miRht be entrusted by convention. 

There would thus be this general advantage in increasing the extent or the territorial M>a 
I therefor~ I»'~ Uud • si11gl. 10M b. ISicblisW lor 1/11 lerrilorilllst•. This solution i!!, in 

~y opinion, consonant with the circumstances and tendencies of our time, and at the same time 
l.'l~pler and better calculated to avoid complications and disputes; it is free from objection (for it 
will profit all coastal States alike while in no way affecting the position of non-coastal St~&te:~) 
and it offer<~ definite advantages. 

I would accordingly .vord Article a of the draft as follows : 

. "The zone of lise CIHistal s141 sluUJ 1xtetulfor lwelv• ""'"'" mil.s (6o lo 1114 lltf'" of l.ltitu.U ~ 
from low-water mark al01tg the whol. of the CIHisl. 
• "Beyond this zone, ripariat~ Stales of the sta possessi"f • Mil)' or mercha"' mari111 may ocNfpy 
such area oflhe high S141S as is flecessary for the establish'"'"' of pmtu~Mid or other coflstructions, 
f»'OIIitled Uud these are itlle1uledfor •"Y oflhe follovling 'fNblic purposes: 

"(z) As bases for fJOtt.omililary aircraft; 
'· . "(2) For wireless smtions; 

"(3) For Sflbmari-bl. slaliom; 
"{4) For scimti fie research; 
" 5) To provide assistar~t~ for shipwreclull nu.riners; 
" 6) For searches /or wrecks or lr141sures." 

Immediately following this Article a. I would have two other articles: 

"Article 2 (a). - II is expressly Jorbidtlm lo fortify lh• conslructions re/erred to i11 th1 
preceding article, or lo use lhem evm indirectly as bases of supply for warships or war airera/1 
or for submarines. 

"Article 2 (b). - These constructions must be approved i11 advanc1 by th1 International 
Waters Office, and shall be under its immediate control. The Otfic• 1haU order the immediate 
demolition of any works set up i11 contravetllion oflhe provisions oflhe P,.1ceding articl.. 

"The Stale committing such infringeme"' may further b1 sentenced lo • fin• lo be determined 
by the Commission. • . · 

As 11 necessary consequence, lfiiOfiUl amend Article 3 oflhe ScHOCKJNG draft in tWcorlancl with 
the foregoing exposition. . 

This wording of Article 2 defines the inner and outer limits of territorial waten, and thUI 
. solves the third general problem to which we refer above. . 

We have still, however, to determine the lateral limits of territorial waters. This !. not done 
in the ScHOCKING draft, but the problem is touched upon in Section VII ("Common Land Fron
tiers") of the report. 

In describing the two general solutions which could be given to tW. problem, the Rapporteur 
is anxious that the matter should not be dealt with in the proposed Convention, and that, as regards 
existing States, historical rights should be the deciding factor; in the case of a political change in 
the frontiers between coastal States, he thinks that it would be advisable to establish special rules 
in each case, the new frontier being determined with due regard for the special geographical 
circumstanc:a · He thinks it preferable to let the States concerned conclude a special agreement 
and apply for the decision of an arbitral or other tribunal, rather than to establish an immutable 
principle. 

f.s regards the second hypothesis, I share his view, though I feel that, if the lateral limits of 
the territorial sea were defined in the Convention (as 1 think they can and should be), the same 
rules could be applied in certain cases of changes of frontier between two ~~ States. . 

What I do not see, however, is why these .rules could not be embodied m the Convention. 
• 1 think this ought to be done. 

Accordingly, 1 would include in the draft a clause containing a general definition of the lateral 
limits of the territorial sea in the following terms. 

"Article 2 (c). - The limit betuiee11 lise territorial waters of 11 Stale and lhou_ of 11noth_er 
contiguous Stale is C~mstitutetl by 11 liM draum perpetstli&tllar lo the cotut from the point at 111huh 
the frOtlticr betuiee11 lhe lu!o Stales meets that coast." 

•A• ._ ~ •., ,._.. ,__ ........ to tbe SeYelltla .lniAinlllf:ioeal YJOiiery Coatlr-. Sutallder, 19:11, 

by v- Aualllll4 D·~., delegate IIi t11e ~ Govenameat. p. ••· 
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J would also introduce another clause covering and regulating the special case in which the 
frontier between the coastal States is formed by a river. · . 

It is recognised that the line which divides the inl~d course ,?fa nv~ b_etween t~o State5 
is not the median line between the two banks, but the lme of the . thalweg , t.e., ~e line of the 
greatest depth It is now known that the river does not actually come to an end at 1ts mouth, but 
continues a little way into the sea, running over an exterior ~ed. which is almost always defined by 
banks on either side, and which also has its thalweg (exterwr thalweg). . . 

This line of the greatest depth is the course followed by vessels entenng the estuary or leavmg 
it for the sea: in many cases, indeed, it is marked for the use of shipping by buoys or beacons, the 
cost of which is borne by the two neighbouring States. . . 

The bar is the common pro~y of both States, and, consequently, vessels leavmg the nver 
ports of either of them, or entenng from th~ high seas, are ~ntitled to cross the bar, though, as we 
have pointed out, they have to follow the line of the exterwr thalweg. . . 

Clearly, therefore, in such a case it is the line of this exterior thalweg, and not a s~a~.ght line 
drawn from the point where the bar is divided into two, which should form the laterallim1t of the 
territorial waters of the two neighbouring States. · 

If this were not the case, the bar, though remaining in law under th~ ~ommon. dominion !lf ~e 
two States, would cease to be so in fact, because its entrance would be Situated m the temtonal 
waters of one of them. This would be a very serious restriction, particularly in case of war, on 
the rights of the other State, and would conflict with the legal principle that when a right is 
recognised all action essential for the exercise of that right is in consequence also recognised. 

The bar is common property; consequently the course followed by vessels entering and leaving 
should also be common property. · · 

Thill is to the advantage of both States, for there is no doubt-indeed, it is a well-known 
fact-that the line of the exterior thalweg may, and sometimes does, shift in course of time, so that 
either of the two contiguous States might suffer if my solution were not adopted. 

I would accordingly add to Article z (c) proposed by me above the following clause: 

"When the frontier between two contiguous States is formei by a river which touches both 
of them ani is common to both where it reaches the coast, the line of tlemarcation between the 
te,itorial waters oflhe two States is formei by the line of the exterior thalweg of the river as 
far as it can bt~ traced, and thereafter by a line perpenilicular to the coasl as far as the outer limit 
of the territorial waters. N 

·. 
V. Bays. 

As regards bays, I accept Article 4 of the draft, but I think that the latter part of the first 
paragraph should be amplified to cover cases in which, even in the absence of continuous and imme
~orial usage, re~ognition might be given to the absolute necessity for the State concerned to secure 
1ts dcfe!lce and 1ts n~utr~it.Y and to main~ain navigation an~ maritime police services. 

'!his cl~use, whtch IS m harmony w1th the theory wh1cb DRAGO, developing and further 
definmg the 1dt>as of Edmund RANDOLPH 1 expounded in his note on Arbitration in connection with 
the Newfoundland Question in 1910 •, and also with the views of other authors • contains its own 
justification. ' 

To regard as being part of the high seas narrow areas of sea within the limits of territorial 
wate~, and running inland ~allowing the broken line of the coast, would involve great difficulties 
and nsks both for the State Itself and for the community of nations owing to the disputes to which 
such a situation might give rise. ' . 

It may even be said that national feeling and the ~ost legitimate interests of the State affected 
('·f·· Norway) would be deeply wounded. 

This ~sposition is to be found in ~icle 7 of the draft submitted by Captain STORNY to the 
Buenos A1res Conference of the International Law Association in 1922, in the following terms: 

. "L'Etat .pourra comprend:re dans les limites de sa mer territoriale les estuaires, go!fes, 
~a1~. o~ parties d~ Ia mer adJacente ol!. un usage continu et seculaire aura consacre sa 
)undiction ou qru, dans le cas ol!. ces pnkc!dents n'existeraient pas seraient d'une necessite 
m~uct~ble, s~on. le concept de I' article a" (in order to secure defe~ce and neutrality and to 
ma~ntam navtgation and maritime police services of all kinds). 

In justification of this article, the distinguished author of the draft says. . 
"Nous considerons cet article comme etant de Ia plus grande im~rtance· il affirm 

~oui une forme.plu~ concluante la partie finale de !'article 3 du Projet de Definitim{ et Regime 
e a Mer terntonale, de l'Institut de Droit international. 11 contient aussi evidemm te 

fut Y:!~s:· p! ~::~~~u~esD~~~ historiques', selon la mani~re dont cet ~cien prin:~ 

: ~n the Gtw~p cue ~laware Bay), 1?9l· 
Une c:ertaine cato!gorie de baies, qui peuvent 6t~ appel<!es les bai his · J:" et oana aucun doute appartiennent au pays riverain queUes . es Ia toriques, fonuent une classe W.tincte et ~ 

v ouvertun, quand c:e pays a aftinn4 sa souverainet4 ;ur elles ~ue SOI~Dt . profondeur de penetration et Ia laigeur de 
~~tion geograpbi_que, )'usage immemorial et pal'dessus tout lese 0~~':, ~Ia d" J!Uticulim.s, telles que Ia conft-

':~ ~ cno •• '"'""""OJUJI ~Nblit, vol. XIX. p. 48•. e e<ense )UStiiient une telle pretention." 
Emu na V &u,. II. na M•auNS, etc. 



•J...a clause finale de l'article s'explique parfaiternent pour Ieos nations nouvelles (ameri
caines, par exemple), dont beaucoup parmi elles possMent des c:6tes c!tendues, encore peu 
peuplees, et chex lesquelles on ne peut prc!senter les antecedents d'un domaine seculaire 
comme chez les nations qui comptent mille annees d'existence ou davantage." 

I lherefrw• propos. lo add Ill 1M Ifill o/ P.Y• ""pit 1 o/ A rlicll 4: 

• ••• rw i/ rtcopilicnt is givefl lo 1M tJbsol..U ruc1ssity Jrw 1M Stc~u •11«"4 to stcur~ its 
de/me• tJN its ffelllrtJlity •114 lo fMiftiiJift ruwigllliolt •114 -"tim~ tolic• snvic.s." 

VI. I slcfiiU. 

I agree with Article 5 of the draft, but I would observe that it does not cover the case of 
archipelagoes of which all the component islands are separated from the mainland by more than 
twice the width of the territorial sea-unless it was the Rapporteur's idea to apply the same 
provision to them, which would mean that each of the islands in an archipelago would have its 
own territorial sea. . 

If this is meant, it should be made clear in the draft in order to remove all doubt; for it is 
well knov.n that at least one other solution has been proposed, namely, to regard the islands fom1ing 
an archipelago as a single unit, and to reckon the limit of the territorial sea from the islnnds 
farthest from the centre of the archipelago (ALVAREZ draft, submitted at the Stockholm Conference 
of the International Law Association in 1924, and draft submitted by the American Institute 
of International Law to the Governing Council of the Pan-American Union, March and, 192~). 

In my opinion, however, this latter solution is preferable, for it takes more account thnn the 
fomter of the necessity for securing the defence and neutrality of the State concerned and main· 
taining navigation and maritime police services, and at the same time it seems to me more In 
conformity with international usages. 

It seems obvious that the existence of narrow strips of non-territorial water between lslanda 
in one and the same archipelago may give rise to serious difficulties, which it would be preferable 
to avoid. 

I there/rw• propose thai t/11 JoUowing c;la'"' 111 tJddld lo A rlicZ. 5: 
· "In the case of archipelagoes thl component islands "" consirleretl tJS frwming 11 who~ 

a111l lhe width of th1 lerritrwial sea shall 111 measured from th1 island1 most 4islantfrom lhl Clnlrl 
o/lhl archipelago." 

VII. Regulations. 

To conclude these observations-which for lack of time I can neither develop as I should 
have wished and as the complexity and importance of the subjects demand, nor extend to other 
points in the report and draft-J propose to consider Article Io. 

Is the list of purposes for which a coastal State can exerci.c;e its right oflegislation and admin· 
istration given simply exempli gratia, or is it intended to be limitative ? 

The second paragraph of the article: "The riparian State shall have the right to extend its 
legislative and administrative action to other domains when interests deserving of its protection . 
n territorial waters are affected" -appears to show that the list merelr consists of examples. 
but that the action of the coastal State for other purposes not included m the list ia contingent 
upon their being deserving of its protection. 

But who is to be judge of that? The International Watera Office? No, for no 1uch powers 
are conferred upon it by Article 3 or Article 10 or any other article. The other States ? But if 
so, bow and by what procedure ? That would involve a prolongation of the system of arbitrary 
judgment and of the uncertainties, disputes and conflicts the temoval of which 1S the whole object 
of the draft. The State itself ? But in that case it seems to me neither necessary nor expedient 
to lay down a restriction which is not really a restriction at all, and which, if it were, would conflict 
with the coastal State's right of dominion over the territorial sea, as recognised in Article r. 

I therefore propose thai A.rlicle IO be drafted in general terms, perhaP• aJfollowJ: 
"Within its terrilorial waters the riparian Stale 1hall have the power ofle~islation tJnd 

administration in every fie/J of socitU acJivity, subject lo lhe restriction• embodied tn the pre1ent 
Convefllion, a111l fffll}' employ the necessary mean1 of constraint to enforce," etc. (the rest as in 
the proposed article). 

In conclusion, I must express my high appreciation of the report of our colleague Professor 
ScuOcKING, which has once more illustrated his immense learning, profound intllect and high 
judicial spirit. 

While the excellence of the report resides in the methodical manner in whie it ia composed 
and in the vast quantity of material which it furnishes for the study and disc\Jli6ion of such a 
difficult and delicate question as that of territorial waters, the accompanying draft is rentarkable 
f(om the tt:ehnical juridical point of view. 

Lisbon, January 1oth 1926. 
(Signed) BAJUIOSA DE MAGALBAES. 
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III. OBSERVATIONS BY Mr. WICKERSHAM. 

The report of M. Schiicking, the distinguished Rapporteur, .. up~>n Question (b) submitted by 
the main Committee to the Sub-Committee composed of .M. Schuckmg, M. de Magalhaes and Mr. · 
Wickersham, reached the last-named only a few days before he .left New York and h~, th~efore, 
was unable to prepare his observations on the same before commg to Geneva. On his amval.he 
completed his study of the report, and a conference with the distinguished ~pporteur conce':lll"g 
it led the latter to accept a number of modifications suggested by Mr. W1Ckersham - modifica
tions which are indicated in the revised recommendations !'-ttached t~ the report 1• · .Later, the 
observations and auggestions of M. de Magalhaes were recet~ed and discussed, and wtth respect 
to them the undersigned desires to record certain observations. . · 

I. 

M. de Magalhaes' observations on the nature of the jurisdiction of the lit~oral State over the 
territorial sea had already been considered by the Rapporteur and Mr. W1Ckersham and the 
former had accepted the formula adopted by the Institut de Droit international instead of that 
contained in his original report. 

II. 

Concerning the extent of the territorial sea, M. de Magalhaes.objected to the limit of three 
miles embodied in M. Schiicking's revised suggestions and he further objected to M. Schiicking's 
recommendation of two zones. He desires the adoption of a single zone of sufficient width to 
permit the exercise of all the rights in the adjacent waters enjoyed by a littoral State. The under- · 
signed objects to these suggestions for the following reasons: 

I. The so-called territorial waters are as much a part of the realm of the littoral State as 
ls its land-subject only to certain rights and usages on the part of vessels of other States which 
have become a part of the law of nations. Such, for example, is the right of innocent passage 
of such vessels through these waters, without subjecting themselves to the jurisdiction and laws 
of the littoral State save for exceptional purposes. Within this belt of water the sovereignty of 
the littoral State may be fully exercised and any restriction upon it or exception to it must be 
clearly established by a State claiming the same. ·· - · 

r.~. But a littoral State frequently may, and in practice often does, for certain particular 
purposes, exercise a certain jurisdiction beyond the limit of its territorial waters. The right to 
this jurisdiction depends upon: (a) recognised wsagcJ or (b) international convention. 

(a) By long-continued t~sage, acql4iesced in by other nations • . 

Examples of this are furnished through the exercise by the United States of America of the 
right of visitation of foreign vessels coming to one of her ports, for the enforcement of her revenue 
snnit~ o~ pilotage laws, within a distance of four marine leagues from her coast. The right t~ 
ex~rc1se th1s po~er w~s first asse~te~ by Act of Congress of March 7th, 1799, authorising revenue 
· ofl1cers t? board mcommg vessels 'Within four leagues of the coast" and examine ships' papers, etc., 
and pumsn the master and the ship for unloading or transhipping cargo within that distance. 
This provision has been embodied)n statutes subsequently enacted (U.S. Rev. Stats., Sections 
276o·s. 11814·5, 11867-S, 3067). · . 

The exercise of this right and acquiescence in it by other nations · as OPPENHEIM says esta-
blishes a rule. of. internation~l ~aw (see I .. MooRE's Digest, 731; I. OP;ENHEXM 340). · ' .. 

Great Bntam also by Similar Acts (smce repealed) authorised similar visitation within four 
leagues of the coast (c/. G~rge II, c. 35) and at a later date, within a distance of eight le-agues 
of her coast_(I6 and 17 V1ct., c. 107; 39 and 40 Viet., c. 363). · 

These nghts depend upon the broad principle ·of national defence..:-a principle wliicli. led· · 
Great Britain to declare, in the British Territorial Waters Jurisdiction Act (41 and 42 Viet 579 
of 1878), that "the rightful jurisdictio~ of Her Majesty extends to such distance as is nee~ 
f?r the defence and secur!ty of such dominions". This broad declaration is, so far as the under- .. 
Signed has been able to discover, supported by no modern authority and is no longer maintained 
by the Government of Great Britain. 

The right t~ pursue a vessel which has committ~ an offence in territorial waters against 
~~ la\lts of the littoral State, provided the pursuit begins in such waters and continues until it 
IS mt~pted by capt~re. or by the p~u~ vessel entering its own.territorial waters or those 
of a third State-a nght well recogmsed m the law of nations-is another example· of the 

'Seep. 7•· 
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exercise of certam rights in the high seas beyond the territorial sel\. This is known as the 
doctrine of "hot pursuit•. 

(b) By in/emaliortal COIIwttlioJa.. 

In many instances such rights arise out of treaties between two or more States. Such are 
the rights of pursuit and visitation of vessels suspected of violating or endeavouring to violate 

-the Jaws of the United States against the importation of intoxicating liquors, embodied in the 
ten or more treaties recently entered into between the United States and other States to be herein· 
after referred to. 

The right of visitation, etc., conferred by these treaties it is agreed may be exercised outside 
the limits of the territorial waters and within a distance from the coast of the United States \\hich 
may be traversed in one hour by the vessel suspected of the offence. With the high speed of 
modern vessels, this distance might well be thirty or forty miles. 

The foregoing observations are directed to show the imfracticability of emlcavouring to 
embrace in a single zone of the waters adjacent to the shores o a State all the rights over vessels 
in such waters which, by the right of sovereignty, custom or convention, that State may exercise. 

Ill. 

As to the width of the territorial sea, so-called, M. SchUcklng'1 report demonstrates the 
lack of agreement among States, some claiming one distance, some another. 

But, after a long history of doubt, uncertainty and conflicting contentions on the 1nbject, 
certain treaties recently have been entered into which, so far as the leading maritime Powen 
of the world are concerned, adopt finally as a rule a width of three miles. 

Such are the liquor treaties between the United States and: 

Great Britain, dated January 23rd, 1924; 
Germany, dated May 19th, 1924; and 
The Netherlands, dated August 1st, 1924; 

in each of which is contained the following clause: 

"The High Contracting Parties declare that it is their firm intention to uphold the 
principle that three marine miles, extending from the coastline outwards, and measured 
from low-water mark, constitute the proper limits of territorial waten." 

Similar treaties made between the United States and: 

Italy, dated June 3rd, 1924: 
Norway, dated May 24th, 1924; 
Sweden, dated May und, 1924; 
Denmark, dated May 29th, 1924; 

contain the following provision: 

"The High Contracting Parties respectively retain their rights and claims, without 
nrejudice bv reason of this agreement, with respect to the extent of their territorial 
f~ction."" 

But all of these treaties agree to the exercise by the United States of the same right to pursue, 
visit, etc., vessels of the nationality of the other Contracting Party outside the limits of the terri· 
torial waters and within such distance from the coast of the United States u may be traversed 
in one hour by the vessel suspected of endeavouring to commit the offence. 

In view of the so-recent declaration by the United States, Great Britain, Germany and the 
Netherlands of their •firm intention• to adhere to three miles from the coast as the limit of the 
territorial sea. the undersigned feels that it is highly inexpedient to suggest to the vari<nD Statel 
the adoption of a six-mile limit, as suggested by .M. de Magalhaes, and in this M. Schlicking hal 
agreed and has modified his report accordingly. 

IV. 

But the treaties recently entered into by various nations with the United States, as above 
stated, all agree to the exercise by that country of the right of visitation, capture, pursuit, etc., 
"outside the limit of territorial waters", tQ an extent measured, not by miles, but by the speed 
of the foreign vessel 

Under the so-called •Hovering Acts• of the United States, above referred to, the right of 
visitation, seizure, etc., is exercised within a distance of jorw marine leagues from the coast. 
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It has been held that, under the law• of Italy, salvage services rendered by 'a French to a 

German 1hip within five miles of the Italian coast are governed .bY the law of Italy •. 
As to pilotage and towage: the Acts of Congress of the Uruted States authonse offi~ of 

the Department of Commerce to board any vessel wit!linfour leagues of the coast of.the Um!ed 
States to enforce its navigation laws. An Act of Great Britain (5 Geo. IV,C. 73) r~wred fore1gn 
inbound vessels for Liverpool to take pilot at Pt. Lynes-much more than three miles from the 
coast 1• : • 

Respecting fisheries: there are still-more-varied claims and ~erCJses of nght. 
The Argentine in 1907 claimed rights up to ten and a-half miles from her coast •. . 
In point of fact, no fewer than four of the maritime States of ~urope reject the three-mile 

limit for fishing protection, while a fifth has deviated in part from 1t •. . . . 
The inadequacy of the territorial waters jurisdiction for the protection of fishenes 15·shown 

by FULTON in Chapter V. Many treaties have been made to remedy this. Obviously the matter 
can only be adequately .dealt with by special agreement. No delimitation of the territorial waters 
to a limit "of three, six or even twelve miles would meet all of these requirements. 

OPPENHEIM says: 

"Not to be confounded with the territorial maritime belt is the zone of the open sea 
over which a littoral State extends the operation of its revenue and sanitary laws. The fact 
is that Great Britain and the United States, as well as other States, possess revenue and sani
tary laws which impose certain duties not only on their own but also on such foreign vessels 
bound for one of their ports as are approaching, but not yet within, their territorial maritime 
belt. Twiss and Phillimore agree in stating that in strict law these municipal laws have no 
basis, since every State is by the law of nations prevented from extending its jurisdiction 
over the open sea, and that it is only the comity of nations which admits tacitly the operation 
of such municipal laws as long as foreign States do not object, and provided that no measure 
i8 taken within the maritime belt of another nation. , , , But I believe that, since municipal 
laws of the above kind have been in existence for more than a hundred years, and have not 
been opposed by other States, 11 customary rule of the lllw of nations m~~y bl s11itl to exist which 
allows httoral States in the interest of their revenue and sanitary laws to impose certain 
duties on such foreign vessels bound for their ports as are approaching, although not yet 
within, their territorial maritime belt." • · 

In the course of his argument before the Behring Sea Arbitral Tribunal in 1893, Sir Charles 
RUSSELL, afterwards Lord Chief Justice of England, said: . 

"Take the case of the revenue laws-the Hovering Acts-upon what principle do 
those Acts rest ? Upon the principle that no civilised State will encourage offences against 
the laws of another State the justice of which laws it recognises. It willingly allows a foreign 
Sta~e t~ take reasonable measures of prevention within a moderate distance even outside 
temtonal waters; but all these offences, and all offences of the same class and character 
relating to revenue and to trade, are measures directed against a breach of the law contem
plated to be consummated within the territory, to the prevention of an offence against the 
municipal law within the area to which the munciipal law properly extends." 

J. LUSHINGTON said, in the case of the An1111polis •: 

"In revenue, quarantine and pilotage matters the necessity of the case seems to 
require a more extended jurisdiction than the three: mile limit." 

The ex~rcise by States beyo!ld the limit of their territorial waters of rights of the character 
above de~b~ can onl~ be ~ustamed by proof of recognised custom or of international convention· 
whereas Vflt~un .the ternton_al waters the plenary jurisdiction of the littoral State is presumed 
and an.y llm1~abon of that nght by c~stom or ~eaty must be established. For these reasons, the 
uthndemgned.lS ~p~d to the adoption of a smgle zone of territorial waters, extended beyond 

e three-mile limit, .as recommended by M. de Magalhaes. 

v. 

T~e. dis!lngwh" 'shed Rapporteur, M. Schiicking, while c~ncurring in these views has included 
a prOVlSlon m 1s proposed Article a to which the undersigned cannot agree. Thi~ article states 

! L7'Ao EJr""' OIIM M•ti...Z S.., Henry G. Caocna, p . .598. 
I U18UIGTON, p. 29.5· · . 

t r~ $_,..,Of ... $r11, Thomas W, FuLTON, p. 661, 
..... p. 664· 

: ~PIQIHIUII, International Law, Vol. I, p. 3-4.;, 
IRINGTOH, 29.5· See abo J.uurr, C_,.,.,. 011 / ..... liofr.l L- (Abdy edi"'--' 8 8, 

....,..,, I 7 pp. IO)'If>4. 
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that outside the territorial waters States may exercise •administrative rights'" depending on 
usage or international convention. and that included in these are such rights as are necessary 
to their protection. , . . . . 

• This clause goes far beyond anything which is commonly agreed to by States. In the first 
place, rights of the kind above described, which by long-established usage or convention a State 
may exercise ~ond the limit of its territorial waters, can hardly be included in the description 
.. administration • Secondly, while it may be true, as before remarked, that these rights are founded 
upon the broad principle of the defence of national interests, it cannot be conceded that a State 
independently of long-estahlisbed and accepted custom or treaty, has the right to exercise any 
power it may see fit beyond its territorial sea upon the ground that it is necessary to its protection. 

VI. 

Concerning the lateral limits of the territorial waters, it should be observed that, where the 
boundary lines of the States run over the land, these lines are described in trentii'S or other docu
ments. If these lines by the treaty description terminate at the shore-line, they naturally would 
be prolonged across the width of the territorial sea. 

Where the boundary line between States is a stream which empties into the sea, generally 
such a stream opens out into a bay before it reaches the sea, and the rule of division applicable 
to bays there applies. lf it does not, the boundary line between the States is drawn down the 
middle of the navigable channel (LAWRENCE, p. 140; CROCKER, p. 279). Sometimes the river 
mouth becomes a strait. If the strait be more than six miles in width and the land on either side 
is owned by a different State, the general rule is that the boundary line runs through the middle 
of the stream. If, on the other band, the stream be less than six miles in width, the principle 
of thalweg would ordinarily apply, although the rule is not uniform (see HAJ.L, pp. 195-6; LAWRENCE, 
140; CROCKER, 281). If the shores of a strait on both sides are owned by one nation but the 
strait connects waters the opposite banks of which are owned by different Powers, the atrnit 
constitutes a maritime highway which may not be closed by the proprietor State (RAYNRVAL, 
ltutitutions du Droil tk Ia Nature, I, p. 298), 1.g., the Baltic, the Dardanelles. A1 to the 1n1bou· 
chures of a river, their banks seldom run parallel to the end, cutting a right angle to the coast. 
Usually a river spreads at its month into a bay or delta in which sometbnes there is one, sometime• 
several, navigable channels into the sea. As to bays, the rule is well settled that the width of the 
territorial sea is measured seaward from a straight line drawn across the bay in the part nearest 
the entrance at the first point where the width does not exceed twelve marine miles (COnvention of 
October 2oth, 1818, between Great Britain and the United States: FULTON, pp. 628-g, Rulea, 
Institute Int. Law., Article 3). · 

There appears to be an absence of authority for the principle of thalwef utlrieur invoked by 
M. de Magalhaes. . 

VII. 

As to bays: the case of the Gra11ge involved the assertion of the juri.'ldiction of the United 
States over the Delaware Bay in a question of violation of neutrality. Thil wu largely bued 
upon historical grounds-besides the fact that the United States owned both aidea of the bay 
and the adjacent coast (CROCKER, p. 632-6). The same considerations were asserted respecting 
Chesapeake Bay in the case of the A.Uega11ea11 {MOORE's Digest, Sub-Arts.V. of, p. 4332; CROCKER, 
p. 667). In that case the court used the following language: 

"The configuration of Chesapeake Bay, the fact that its headlands are well marked and 
but twelve miles apart, that it and its tributaries are wholly within our own territory, that 
the boundary lines of adjacent States wholly encompass it; that from the earlieat history of 
the country it has been claimed to be territorial waters, and that the claim hu never been 
questioned; that it cannot become the pathway from one nation to another ••• " 

.Therefore the United States bad plenary sovereignty over the bay. 

In my opinion, the clause which M. de Magalhaes suggests, added to the first paragraph of 
M. Schiicking's Article 4, would make general a rule which finds support only in special casea and 
would meet with great opposition. · 

Subject to the foregoing observations, the undersigned concurs in the revised recommenda
tions suggested by M. Schiicking without the modifications recommended by M. de Magalhaea. 

Geneva, January 28th, 1926. (Sigfld) George W. WlCKERSHAII. 
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JV, DRAFT CONVENTION AMENDED BY M. SCHUCI:ING IN CONSEQUENCE OF 
THE DISCUSSION IN THE COMMITTEE OF EXPERTS. 

[Tramlalion.] 
A.ancu x. 

The character anl e%tem of tlu right• of the riparian State. 
· The State possesses sovereign rights over the zone whi~h wash~ its coast, ~ so far as, un~er 
general international law, the rights of common user of the mtematlonal commumty or the spec1al 
rights of any State do not int~ere wit~ such soverei~ rights. . . 

Such sovereign rights ahallmclude nghts over the lllr above the Sllld sea and the soil and sub-
soil beneath it. 

ARTICLE 2. 
Exlml of tlu right• of tlu riparian State. 

The zone of the coastal sea ahall extend for three marine miles (6o to the degree of latitude) 
from low-water mark along the whole of the coast. Beyond the zone of soverei~ty, States may 
exercise administrative rights on the ground either of custom or of vital necess1ty. Ther~ are 
included the rights of jurisdiction necessary for their protection. Outside the zone of_ sovereignty 
no right of exclusive economic enjoyment may be exercised. 

Exclusive rights to fisheries continue to be governed by existing practice and conventions. 

International W atm 0 lfice. 

(Suppressed.) 

Bays. 

ARTICLE 3· 

ARnCLE 4· 

In the case of bays which are bordered by the territory of a single State, the territorial sea 
shall follow the sinuos1ties of the coast, except that it shall be measured from a straight line drawn 
across the bay at the part nearest to the o~ning towards the sea where the distance between 
the two shores of the bay is ten marine miles, unless a greater distance has been established 
by continuous and immemorial usage. The waters of such bays are to be assimilated to internal 
waters. 

In the case of bays which are bordered by the territory of two or more States, the territorial 
aea shall follow the sinuosities of the coast. . 

ARTICLES· 
lslanls. 

If there are natural islands, not continuously submerged, situated off a coast, the inner zone 
of the sea shall be measured from these islands, except in the event of their being so far distant 
from the mainland that they would not come within the zone of the territorial sea if such zone were 
measured from the mainland. In such case, the island shall have a special territorial sea for itself. 

In the case of archipelagos, the constituent islands are considered as forming a whole and the 
width of the territorial sea shall be measured from the islands most distant from the centre of the 
archipelago. 

ARTICLE 6. 
Slra$1$. . 

The regime of straits at present subject to special conventions is reserved. In straits of which 
both shores belong to the same State, the sea shall be territorial, even if the distance between the 
shores exceeds ten miles, provided that that distance is not exceeded at either entrance to the strait. 

Straits not exceeding ten miles in width whose shores belongtodifferentStates shall form part 
of the territorial sea as far as the middle line. · 

.· 
ARncu: 7· 

All vessels without dis~ction shall h!'-ve. the right of pa~c passage through the territorial 
sea. In the case o~ submarme v~. this ngh~ shall be ~ubJect to the condition of passage on 
the surface. The nght of passage mcludes the nght of SOJourn in so far as the latter may be 
nee~ for navigation. For the sojourn of warships, see Article 12• 

The right of free passage includes the right of passage for persons and goods independently 
of the right of access to the foreign mainland. 

OOIIStifiC """· 
(Suppressed.) 

ARncu 8. 
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AltTicu g. 

Vessels oHorei~ nationalities passing through territorial waters shall not thereby become 
subject to the civil Jurisdiction of the riparian State. 

Further, crimes and offences committed on board a foreign vessel passing through territorial 
waters by persons on board 5uch vessels against persons or things also on board shall. as such, 
be exempt from the jurisdiction of the riparian State. . 

Offences, the consequences of which are not confined to the vessel or the persons belonging 
to it, are subject to the criminal jurisdiction of the riparian State in so far as they constitute 
offences against its established law and its tribunals have competence to deal with them. As 
offences the consequences of which are not confined to the vessel or the persons belonging to it, 
shall be considered all offences which disturb the peace _or public order in the territorial sea. 

ARTJCU 10. 
Regulations. 

Within its territorial waters, the ri~an State shall have full powers of lrgilllation and admin· 
istration in all domains of public actiVIty, subject to the restrictions imposed by the present Con· 
vention, and may employ all measures of constraint necessary to ensure respect for its jurisdiction 
so as to permit it to deal with offences. 

The riparian State shall have the right to continue on the high seas the pursuit of a ves.'ICll 
commenced within its territorial waters and to arrest and bring before its Courts a vessel which 
has committed an offence within its territorial waters. If, however, the vessel is captured on 
the high seas, the State whose flag it flies shall be notified immediately. The pursuit shall be 
interrupted as soon as the vessel enters the territorial waters of its own country or of a third 
Power. The right of pursuit is extinguished as soon as the vessel has entered a port of its 
own country or of a third Power. 

Within the territorial waters no dues of any kind may be levied, except dues intended solely 
to defray expenses of supervision and administration. Such dues or charges shall be levied under 
conditions of equality. Ships which have only entered territorial waters under pressure ol/oru 
majet~f'l, or because they are in distress, shall be exempt from such dues and charges. 

ARTICLE U. 

Riches o/lhe sea, the 1JoUom anti 11!. Sf4bsoil. 

In virtue of its sovereign rights over the territorial sea, the riparian State shall exercise 
for itself and for its nationals the sole right of taking possession of the riches of the sea, the 
bottom and the subsoil. 

As regards fishery rights. reference is made to Article 2, paragraph 2. 

ARTICLE 1:1. 
Waf'ships. 

The exercise by warships of the right of free passage may be aubjected by the riparian State 
to special regulations. Foreign warships when admitted to territorial water& must observe the 
local laws and regulations, particularly those relating to navigation, anchoring and health control. 
If a serious and continued offence is committed, the commander of the vesael shall receive a aemi· 
official warning in courteous terms and, if this is without effect, he may be requested, and, if 
necessary, compelled, to put to sea. The same dispositions shall apply if the local authorities 
consider that the presence of the vessel threatens the aafety of the State. Except in cases of 
extreme urgency, however, these stringent measures ahall only be ·taken upon die instructions 
of the central Government of the country. 

In the case of minor offences, the diplomatic channel shall be used. 

ARTICLE IJ. . . 
]urisdidio11 ouerforeip merchanl fJISUls ;,. tnaf'Uime port.. 

In maritime ports. foreign merchant vessels shall be subject without restriction to the civil 
and non-contentious jurisdiction of the riparian State. 

The criminal jurisdiction of the riparian State shall be restricted to the punishment of offence& 
committed on board which are not directed against a member of the crew or against passenger& 
and their property. Its criminal jurisdiction shall further be restricted to cases in which the 
captain of the vessel has asked the port authorities for assistance and cases in which the peace or 
public order in the port has been disturbed. 

Settlemettl of tlisputa. 

(Supptessed.) 

AlmCLEJ4. 
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( T ranslatsim. J 
NOTES Olf THE AMENDED DRAFT ColfVENnOif. 

As regards .Articles 1 and :z. 

The use of the phrase "the State shall have an unlimited righl of dominionu in ~e o~gin~ 
text is due to a mistake in translation. The text should read "the State ~s soveretgn nght~ · 
The article deals with the character and extent of the rights of the npanan ?tate. The c~~tce 
has to be made between two methods. The first method takes as its basis t~e tdea of a do~umon 
of the riparian State over the territorial sea, such dominion having to be restncted by the ex!ste~ce 
in favour of other States of certain rights of common enjoyment .. The ~ther t~eory ~at!ltruns 
that the sea is free and recognises to the riparian State only certam restricted nghts w1thin ~he 
domain of the so-called territorial sea. Careful exatnination of the problem show~ that ~he solu~10n _ 
given to this question "of principle is not a matter of indifference from the practical pomt of v1ew • 
If the riparian State is admitted to possess a right of dominion, one must admit that i.t has the _ 
legal right to extend its dominion in new directions. My colle&!P;le o~ the .. Sub-Comrmttee, Mr. 
Wickershatn, proposed the expression "the State possesses soveretgn ng!tts . M. d~ ~&?,alha~, 
on the other hand, preferred the following definition: "the State has a nght of domtmon . Thts 
difference appears to be rather one of form than one of su~st:mce. . . 

Having regard to the present state of the law, fixed limtts for the temtonal sea can only 
·be found if certain preliminary assumptions are accepted: . 

1. The necessity of excluding fishery rights. After discussion with Mr. Wickershatn, I con
vinced myself that exclusive rights of fishing as governed by existing practice and conventions 
ought to be reserved for subsequent special treatment. The notes contained in M. de ~agalh~es' 
observations confirmed me in this view. My colleague has shown the close connection wh!ch 
exists between the geographical condition of the littoral waters and the extension of the fishe~es. 
It is for this reason that a general uniform regulation of all fishery rights could not be apphed 
to territorial waters. Clearly also it would be necessary to preserve all those rights which are 
es~ential for the conservation of fishery rights, for example the right to police fisheries. Undoubt
edly such a solution is open to criticism, since one simultaneously lays down fixed boundaries 
and maintains rights outside such boundaries, but the difficulties which arise appear incapable 
of any other solution. 

a. States are in the habit of asserting special rights outside any fixed boundaries to meet 
various needs which arise unexpectedly. One could, therefore, hardly hope that they would be 
satisfied with boundaries laid down once and for all. It would even be impossible to secure recog
nition for such boundaries by taking as the basis for the general sphere of dominion the furthest 
limit up to which to-day any State exercises some particular right. Hence follows the necessity 
of allowing two zones, one fixed and the other constituting a zone within which would be recognised 
only such rights of the riparian State as have hitherto been exercised therein for purely adminis
trative ends. The second boundary proposed in the report would not be laid down once and for 
all on the side of the high sea; on the contrary it should be elastic so as to take account of pos
sible essential requirements of States. Furthermore, to escape the danger of a tendency of States 
to establish for themselves a second zone analogous in legal character to the first zone, riparian 
States ought in such second zone to be limited to the exercise of definite rights, namely, rights 
of an administrative character. As Mr. Wickersham pointed out to me, however, such adminis
trative rights ought only to be natned in the Convention by way of examples, and there should 
be ~ gen.eral clause in the Convention giving the fullest possibility for the recognition of adminis
trative nghts. By permitting no more than the exercise of administrative rights within the second _ 
zon~, one would excl~de. rights of economic enjoyment, excepting always fishery rights which 
are. m no way d~t .With ~n the draft. I thought that I was offering a guarantee against arbitrary 
cla1ms to exerctse nghts m the second zone by proposing the establishment of an International 
Waters.Office. The members of the Sub-Committee, however, regarded this proposal as a mere 
suggestion an~ ~abor_ate. discussion of it will not be required. 

If th~ pnnctples m~1cated above are accepted, namely, the establishment of two zones and 
the excluston of fishery nghts, we may return to the question of the boundaries to be fixed for the 
first zone. Even th~n this ques~ion presents some difficulty. Since the treaties recently concluded 
between the large .st~tes, particulB!lY the United States and Great Britain, contain an express 
acc~pta~ce of the lim1t of three manne miles, I feel obliged to abandon my first proposal of a limit 
of 51.1( miles an~ return to the.three-mile limit. If, notwithstanding the creation of a second zone 
and the. ex~u~on of fishery nghts, those States which hitherto have exercised rights outside the 
th~mtle limtt, do ~ot !-~ept that limit, it will still be possible to conclude a Convention on the 
basts. of the three-mile lim1t, States possessio~ historical rights over a more extensive zone being 
pmmtted to make a reservation on the subJect. 

As regards .Articu 3· 

After discussion with various mem~rs of the Committee, I convinced myself that the moment 
.had ~otsyet come ~o propose the establishment of an International Waters Office. My colleagues 
on t e . ub-Comnuttee felt, however, that this proposal might be taken into account as a simple 
suggestion. 
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• 
My original draft contemplated a distance of twelve marine miles behften the two sides 

of a bay, the width of the territorial sea being fixed at six miles. If a width of three miles is taken 
for the latter, a distance of ten miles may be accepted as regards bays and is justified by the 
history of the question (for details, see my report. page 39 of the present document). The third 
paragraph of the original text of the article must be struck out, being closely connected with the 
establishment of the International Waters Office. For the same reason it is no longer po.'ISible 
to take account of M. de .Magalhaes' observations in favour of recognising in the futunt to 
the State concerned a right to assure its defence and neutrality, its navigation services and its 
marine police. In my colleagues' view, the question would be one of admitting new bays which 
would be assimilated to internal bays. I should have no objection if the International Waters 
Office were to be created, but without such an office the right asked for by M. de Magalhaes would 
be, to some extent, dangerous. 

At rega'o .drlicliJ 9· 

The restrictions on jurisdiction here proposed could be the mont easily included in a genl'rul 
convention if effect were given to a suggestion made by Mr. Wickersham in the Sub-Committee 
by which the following provision would be added to paragraph 3: 

"As offences the coDSe<\uences of which are not confined to the vessel or the persona 
belonging to it, shall be consadered all offences which disturb the peace or public order ln the 
territorial sea. • 

(Siflflll) ScHOCKJNG: 

QUESTIONNAIRE No. 3. 

DIPLOMATIC PRIVILEGES AND IMMUNITIES. 

The Committee is acting under the following terms of reference 1 : 

{I) To prepare a provisional list of the subjects of international law the regulation of 
which by international agreement would seem to be most desirable and realisable at the pre
sent moment; 

(2) After communication of the list by the Secretariat to the Governments of Statea, 
whether Members of the League or not, for their opinion, to examine the repli .. received; 
and 
. (3) To report to "the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences for 
their solution. · · 

The Committee bas decided to include the question of diplomatic privileg .. and immunltiet 
in its list. 

The Committee reached this decision on the basis of a report submitted to it by a Sub
Committee consisting of M. DIENA and M. MASTNV. It is, of course, understood that the Committee 
bas not at the present stage felt itself called upon to pronounce either for or against all the 
various concrete proposals made in this report. 

The particular questions falling within the generahubject of diplomatic privileges and immu
nities which the Committee considers might advantageously be dealt with in a general convention 
are set out below. · 

·The Committee has the honour to request the various Governments to inform it whether they 
agree with the Committee that these- questions, or some of them, could advantageously be con.~•
dered at the present moment with the view to the conclusion of a general convention, which, 
if necessary, could be completed by particular agreements between groups or pain of States. 
According to its terms of reference, the Committee will report on the various points to the Council 
of the League after it has been able to consider the replies of the Governments. 

· It is expressly understood .that the basis to be adopted in examining and answ~ the va..:ious " 
questions raised herein should be the material considerations which make the exJStence of daplo- w 



-';6-

. . bl The Committee does not consider that the 
matic privileges and immunities useful and desrra e. fict' . a literal interpretation, fur
conception of ex-territoriality, whe~er regard~ as a .•on 0! pventhe ne solid basis for dealing 
nisbet a utisfactory basis for J?ractical ~ci?Slons. Indds ;zuuon, ed e 

0 ercise of ·the diplomatic 
'th the aubject is the necesstty of pernuttmg free an u amper . x h St t hi h h 

function and of maintaining the dignity of the diplomat!<:. representative and t e a e w c e 
repreliCDts and the re~~pect properly due to secular tradtttons. · 

A. PRIVILEGES AND h!MUNITIES OP DIPLOMATS IN THE TRADITIONAL SENSE OP THE TERM AND OP 
PERSONS BELONGING TO A LEGATION. 

I. Extent of thue z~rivileges anl Imnmnities considered under the following Heads. 

r. Inviolability attaching to: 

(~ TI1e persons themselves; . . . . . 
(h The official premises of the legation, mcluding the archives, 

t
c The private residence of the persons in question; 

Correspondence; 
e) Goods serving for the personal use of the diplom~t. 

:z. Immunity from civil, administrative or fiscal jurisdiction, with all the limitations and 
excrptions consistent with the object of the immunity. · 

J. Immunity from criminal jurisdiction. 
4· I;iscal immunities (includmg Customs). 

Note r.- The.above are merely heads for discussion. It is not suggest~d that eyery ques~on 
falling under them should neces~arily be re~ated .br a _general conven~10n: This resen:ation 
applies in particular to the qu.estton o~ fiscal unmurutles, m regard to which 1t m_ay be d~ble 
to leave details to be the subject of bilateral agreements but may at the same time be posstble, 
as well as desirable, to lay down s<>me general principles by way of a plurilateral or universal 
convention. 

Note :z.- Under the head of inviolability should be discussed the question of the existence 
nnd, in the affirmative, of the extent of the right to afford asylum to persons threatened with 
criminal proceedings. 

Note 3.- In connection with immunity, it would seem desirable to considerwhetherand to 
what extent immunity involves exemption from the operation of social legislation and, in parti
cular, legislation concerning social insurance. 

Note 4· ....:... In connection with immunity from jurisdiction, it would be desirable to consider 
what should be the position of the privileged person as regards giving evidence before the courts. 

II. Persons e11lilled lo Privileges anllmmunilies. 

It seems not to be disputed that among such persons must be included the chiefs of embassies 
and legations and the official staff employed exclusively in diplomatic work, and that the privi
leges and immunities extend to members of the families of such persons living with them, But 
there are other questions connected with this head which should be examined and settled: 

I. First, the question arises whether, in order to avoid abuses or uncertainty, it should be a 
condition of possessing privileges that the persons in question should be included in a list delivered 
to the Foreign Office of the country concerned. In close connection with this point is the question 
whethc:r ~d on wh'!-t grou~ds (for example, on the ground ~f the palpably exaggerat~ number 
of offiCials mcluded m the bst) the Government would be entitled to refuse or to accept 1t the list 
with or without modification. . 

2. To what extent may official agents of a foreign State who are not employed in diplomatic 
work in the proper sense of the term acquire diplomatic privileges and immunities by being inclu
ded among the personnel of the legation? Under this head falls the case of particular categories 
of attaches, such as certain commercial attaches, attaches for social questions and others. 

3· What is the position of the servants of a diplomatic agent and of the servants of a legation 
i·'·• its clerks, domestic staff and ~ther employees? • 

4· In what cases and to what extent may diplomatic privileges and inununities be refused to 
a person, who w!>uld otherwise~ ~n~ed them: (a) when he is a .national of the country concerned; 
or (b) when, bemg already domiciled m the country, he occup1es a- special position intermediate 
between foreigners and nationals? 
. . S· In regard to some of the above-mentioned categories, it will be necessary to examine the 

luruts of the privileges (if any) which should be enjoyed. 
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III. Dwtllimt of Dipltmudic Privileru •flll•-•iiW II$ Hprl$: (I) TA. Privihru PnSOfl: 
(3) Pr••ises •fll Aldiws. 

. ·• Not. :r • ... :.:Under the abo-Y;'P>int (3): it is intend~ to raise the questio~ of the t~t~~~t to 
be accorded to privileged premises and archives which have ceased to be oceupied or to be in the 
charge of a diplomatic agent; as may, for example, happen in the case of the decease of a diplomatic 
agent or when a State ceases to recognise and to receive representatives from the Government 
of a State which has established a legation in its territory and the l••!tlltion premises and archives 
are left without any person entitled to take charge and be responsible for them. 

Not. :a.- In the case of the decease of the diplomatic agent, a similar question may arise 
as to the members of his family and his servants. 

IV. PositiUfl of• Diplomtllu Arn!4 f#ithi• •1141, """' ~rticHI.Irlv, '" Tr11~tsil tltrougiJ, llt1 TmilcJry 
of • Skill to 'flllliciJ A. is fWI AcmJitt4 • 

• 
. B. IN WHAT SENSE AND TO WHAT ExTENT ARB DIPLOMATIC PRIVILEGES AND IMMUNITII!!I 

_ENJOYABLE BY PERSONS OTHER THAN THOSE DEALT WITH UNDER "A,. ABOVI? 

Under this head it would be proposed to discuss, taking so far as necessary the same sub
divisions as under "A•. the position ol: 

. . 
(a) Representatives of the Members of the League and officials of the League when 

engaged on the business of the League: 
(b) The Judges and staff of the Permanent Court of lnternational/ustice; 
(c) Permanent representatives specially attached to the League o Nations by various 

States: 
(d) Members of international bureaux and commissions not invested by treaty with 

diplomatic privileges and immunities. 

Noll:_ In the opinion of the Committee, it is not certain that an ab"olute identity of prlvl· 
leges and immunities should be established between diplomats proper and the categories just 
mentioned. It seems possible that the difference of circumstances ought to lead to 10me d1ffe· 
renee in the measures to be adopted. 

• • • • 
The Committee will be grateful to receive suggestions from Governmentl as to any topics 

omitted above which are thought to be suitable for consideration with a view to the conclusion 
of a general international agreement. · 

In order to be able to continue its work without delay, the Committee will be grateful to be 
put in possession of the replies of the Governments before October 15th, 1926 . 

. · The Su~mmittee's report is annexed. 

Geneva, January 29th, 1926. 
(Signed) Hj. L. !IAMMARSKJ6LD, 

Clulirmafl oflhl Commilte1 of Etfperl•. 

(Signed) VAJf HAMEL, 

Director of lhe Leg11l Section of the 
Secrelllritll. · · 



Annex to Questionnaire No. 3. 

REPORT OF THE SUB-COMMITTEE. 

M. DIENA, Rapporteur. 
M. MASTNY. . 

Whal are the questions relating to diplomatic privileges and immunities whic~ 
are suitable for treaty regulation a11d what provisions might be recommended on thts 

subject} 

I. REPORT BY M. DIENA. 

[Tran.dalion.] 

The Committee of Experts for the Progressiv~ Codifi.ca~ion of. Inter!lati~mal Law, having 
clccidcd that this question should be included in 1ts prehmmary mveshgatlons, adopted the 
following resolution at its meeting at Geneva on April 8th, 1925: · · 

"The Committee instructs a Sub-Committee to ascertain what are the questions relating 
to diplomatic privileges nnd immunities whirh are suitable for treaty regulation and what 
provisions might be recommended on this subject." · . 

Having had the honour to be appointed Rapporteur of the Sub-Committee for Question (c), 
I thought it my duty, after commencm~t my investif!ation~, to get into. touch ":'ith J:Iis Excellency 
Dr. Mastny, who is also a member of th1s Sub-Committee, m order to diSCU!<S w1th h1m the manner 
In which I ought to carry out my task. . 

Dr. Mastny was good enough to reply in ~ long letter containing numerous remarks artd 
suggestions of the greatest value. 

· As the first result of this exchange of views, we agreed in recogni.<;ing that the whole q~estion 
of diplomatic privileges and immunities was suitable for treaty regulation. There are, 1D fact, 
certam fundamental principles concerning th1s question which are generally admitted and although, 
as regards certain particular points, there is often considerable divergence between the laws and 
the legal practice of the various countries, these differences can be overcome by an international 
agreement arrived at either collectively or as the result of a series of bilateral agreements. Further
more, if by mean~ of nn international agreement it were possible to effect progress in the positive 
law on this subject, in accordance with the aims of the most distinguished and best qualified 
students, that would at any rate remove many doubts and divergences which for the moment make 
it impossible to regard thl" internal regulations observed in the different countrie~ with regard to 
diplomatic prerogatives as forming an altogether uniform legfl.l system. 

As rt>gards the method to be adopted in our work, we agreed in recognising that it wac; neces
sary: (I) To determine as exactly as possible the existing law, taking into account international 
C<lstomary law and, where necessary, conventional law, as well as the municipal law created by the 
legislature and the Courts in the various countries; (2) to ascertain which points or, rather, questions 
are digputed as regards eitl1er legal doctrine or practice; (3) to indicate the solutions of these 
questions favoured in one or other country, and which of these would be the most reasonable 
solution; and (4) to indicate possible and desirable alter-ations and reforms to be introduced into 
the existing rules--paying due and even critical attention throughout both to the draft prepared 
on this question bJI the Institute of International Law at Cambridge in 1895 and to the rules con
tained in the project for the codification of American international law laid down on March 2nd 
1925, by the American Institute of International Law. ' 
. . The ~ommittee'.s ~solutions w?uld jus.tify the Sub-<:ommittee entrusted with Question (c) 
m preparmg a prehmmary draft mternabonal convention to be submitted to Governments. 
However, we decided, after serious consideration, that it would be premature at present to 
fomml~te defi~ite provisions; such J.>rovisions .should be. re~rved for a later stage. 

It IS certamly p~en~:ble to begm by ~tbng ?ut pnnc1ples both dtJ ft~rtJ condito and de furtJ 
totldemlo. Future diSCUSSion by the Comm1tt~ wi_ll t~ll 1;15 whether it is possible to do more at 
the. present juncture. Furth«:", we shall. receiVe mdicabons from the nature of the reception 
wh1ch .our proi;X>sals or suggcshons meet w1th from Governments, particularlv as to the possibility 
nf an mternahonal agreement. · - -
. . , ~he ~rst p~blem to b!' d.ec!ded ~gardi~ existing_posit!ve law may be subdivided into two 
qucsho?s. (1) \~hat are the e~asting d.1plom!ltic pre~ahves? (2) To what persons do they apply? 

1 t IS expedient to post pone cons1derabon of th1s last question until we deal with questions 2 
ant.) 3 above. 



-79-

As regards the first point, it '<hould liNt bto mentioned that, according to ancient and familiar 
doctrine, diplomatic agents should enjoy ex-territorial rights. The Institute oflnternationall.aw 
recognises this principle, for its draft contains a chapter !ll"veral articles of whkh dt•al with this 
very question of the ex-territorial rights of diplomatic agents. The Amt•rican draft decides the 
question in exactly the opposite lt'nse, Article 23 mentioning ex-territoriality only to state mo.'lt 
explicitly that Mthe private residence of the agent and that of the legation slu\11 nut enjoy the 
SO<alled privilege of ex-territoriality•. -

In my opinion, this latter solution is the one that should be adopt~. At the snme time 
it is not necessary to say so explicitly, since there is no need to make a statement concerning a 
thing that does not exist. 

It is pt'rlectly clear tl~at ex-territoriality is a fiction which hns no foundation either in law or 
in fact, and no effort of legal construction will ever succeed in proving that the person and the 
legation buildings of a diplomatic agent situated in the capital of a State X are on tl'rritory which 
is foreign from the point of view of the State in question. There are sound prar.ticalas well as 
theoretical reasons for ahandoniJ16 the term "ex-territorialityu, for the mere employnwnt of this 
unfortunate expression is liable to lt•all to errors and to kgal conSt'quenct·s which ar" absolutdy 
inadmissible. 

Thus, if an individual entered a legation building and committed a crime there, the theory 
of ex-territoriality woulll require the local authorities to regard this crime as nn offence committed 
on foreign territory, which would he an obvious error. 

Moreover, even the Institute of International Law, after afftrmin~e the vuliuity uf lt•f1•\l act~ 
officially executed by a diplomatic agent with rcferenfe to hu own nationals according to the lllW 
of the c.ountry which he repreSt'nts and notwithstanding any provisions to the contmry In thl• 
lrz loci, admits in Article 8 of its draft an n•:eption to this principle, "(t) If the t\l"ll concern a 
person who does not belong to the country which the .Minister represents : (.1) if tht·y nre to be 
effective in the country where the mission is stationed, and are such that they could not bo 
validly performed outside the country or in any other manner". 

These exceptions arc perfectly justified, but in tbemselvell they would appear to be destruc-
tive of the principle to which they are suppoSt'd to be an exception a, ' 

I was glad to learn that Dr. Mastny is substantially in agreement with my views on thil 
matter. Nevertheless, in deference to tradition, Dr. Mastny would like to preserve the term 
ex-territoriality, with a limited meaninl?, and to continue to speak of "diplomatic ex· territoriality", 
while recognising that the expression 1!' not to be taken literally. 

As we are not concerned in this report with legal doctrine only, I have no objection to keeping 
the old term if there is a strong desire to do so; but in this case it would be necessary to do what 
the English so often do in the drafting of their laws. whose practical character we aU recognise 
and appreciate. It is well known that English laws frequently contain a definition which 11 not 
of a general character, but whose sole object is to explain the sense in which a certain expreuion 
is used in a particular law. . 

Next, in order to specify the _prerogatives of diplomatic 'agents, it is of course necessary 
first of all to make mention of the tnviolability which attaches more particularly to their person, 
their official and private residence and their correspondence and penonal effect1 for the duration 
of their official mission in the country to which they are accredited. 

As this is a generally recognised rule, there should be no difficulty in concluding an agree
ment with a view to confirming this principle by means of a treaty clause. Even in thia ca!Ml, 
however, some doubt may arise as to what exceptions may be allowed to this principle. The · 
American project does not touch upon this point: the Institute of International Law in Article 6 
of its draft enumerates the three following exceptions: "Inviolability may not be invoked: 
(1) in the case of lawful defence on the part of individuals against acts committed by person• 
who enjoy the privilege; (2) in case of risks run by the said persons, voluntarily or unneceuarily; 
(3) in case of reprehensible acts committed by them, compelling the State to which the Minister 
is accredited to take defensive or precautionary measures; but, except in calltl of extreme 
necessit}!. this State must confine itSt'lf to making the facts known to the Government of the 
said Mini«ter, to requesting the punishment or the recall of the guilty olfacial, and, if neceuary, 
to surrounding his house to prevent illegal communication-. or public expres~ion• of opinionH. 

It should be noted that these provisions, particularly Nos. I and :z, are in accordance with 
existing international usage. There may, ho~ever, be some difference of opinion as to the applica
tion of No. 3. particularly as regards the measures which the territorial authorities may take in 
cases of extreme urgency. · 

There is some connection between the point dealt with in No. 3 of Article 6 of the Institute 
draft and the question of the alleged right of individuals pursued for offences against the local 
law to take refuge in the legation building. If a diplomatic agent gives shelter in the legation 
building to persons who are regarded by the local authorities as criminals, these authorities will 
obviously consider the act of the diplomatic agent to be repehemible. 1lJey may accordingly 

• Article 23 of tbe Amerkaa cbaft. alta- esdading tbe w><•lled priYilep of a-territoriality, 8&18:" However, 
legal acts esecuted in tbe p~aas mentiooed by diplomatic agents in the eurc:loe of their faiJI:tjoM tball be oubject, aa tD 
form. to tbe !egislat;n pn>visioas of tbe coantry which tbey rep.-aent"'. It may be o._,ecl that. If thll provioloD waa 
inteDded tD funUsh the draft with a conveoDooal Jaw test. it caa be app•""ecl. at leaot in prindple, aad with c:ertalD 
........n.tioDa. But if tbe pn>visioo waa inteDded to proclaim a legal rule ariliDg out of priDciplee of law which ant aJ.o 
binding apoD tbe local autborities. quite apart from eUtinl cooveo-. oucla a otatemeut would, in my opialoa. be 
without any legal jwtificaticm at .U. partic1llarly aa reprda tbe Yalidity of - of IIIU'fiace. 
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. · f Arti le 6 · the Institute's take the defensive or precautionary measures referred to m No. 3 o c m 
draft. . . th . affirmed . Arti le 22 

There ia no need for us to pronounce upon the question whe er, as 1S m . c 
of the American draft, the diplomatic agent ia obliged to surrender to the local_ authonty .any . 
individual pursued by that authority for crime or misdemeanour; or whether he may continue 
to protect him and, if necessary, help him to escape. All that is not connected, at any rate 
directly, with diplomatic prerogatives. . . . . 

As regards immunity from taxation, it must be ~1tted that these pnvile&"es are not swtable 
for any detailed regulation which could be adopted m t~e form_ of a ~llectiv«: treaty. Th~ 
privileges, which are not strictly necessary for the exercise of d1pl~matic f~cbons, and which 
are granted to members of foreign missions simply for reaso~s of mtemational courtesy, v.ary 
greatly in the dif!erent countries. Accor~ingly, it is onl~ poss1ble for Stat~ to. conclude detailed 

. agreements in thiS matter by means of bilateral conventwns b~d on rec1proc1ty. At _the same 
time, it ia not necessary to exclude the possibility of a coUecbve agreement, bu~ this sho~d 
constitute the minimum; i.e., it might be possible to o~tain ~cement to the ~option of certam 
universally accepted rulel. We might take as the ba.sls of this agree~ent Artlc,!e.'l 9 a~d. II ~f 
the regulations of the Institute of International Law, the former of wh1ch says: The M1D1Ster s 
residence is exempt from military q uarterings and from the taxes which are substituted therefor •; 
while Article II stipulates: "A public Minister abroad, the functionaries officially connected 
with his mission and the members of their families living with them shall be exempt from 
paying: (I) direct personal taxes and sumptuary taxes; (2) general taxes on wealth, either on the 
prmcipal or on the income; (3) war-taxes; (4) Customs duties on articles for their personal use. 
Each Government shall have the right to indicate what proofs are required in order to secure 
these exemptions from taxes •. . 

We may also take into consideration Article 24 1 of the American draft, the wording of wb1eh, 
however, ia not so satisfactory as that of the Institute regulation given above. 

• • • 
The most difficult point in the matter under consideration is that relating to immunity from 

jurisdiction. In criminal cases this immunity is now absolute, according to generally recognised 
custom, during the exercise of diplomatic functions (the question of the persons to whom this 
immunity applies is one which we shall discuss later). . . 

It should therefore be quite easy to affirm this principle in a convention (except as regards the 
measures which the territorial Power may take in defence of its security). a point upon which 
some doubt may arise when it is necessary to determine the details and the limits of these measures. 
Article 13 of the Institute's draft adds: "With regard to crimes; the persons mentioned in 
the preceding article shall remain subject to their national criminal law, as if the crimes had 
been committed in their own country•. 

The idea underlying this article may be approved, but the wording is far from satisfactory. 
It would have been better to say that these persons remain subject to their national jurisdiction. 
In any case, the words "as if the crimes had been committed in their own country• should have 
been omitted. If the State to which they belong preferred to treat acts constituting an infringe
ment of the national criminal laws committed by officials in the diplomatic service, during the 
exercise of their functions in a foreign country, as offences committed in a foreign country, such 
State would be free to do so and no rule of international law would impose upon it an obligation to 
do otherwise. · 

From this point of .view the formula adopted by the American draft is very much better, at any 
r~t~ as re~ru:ds c.~n~l ~ases. Article_ 25 is as f~llows: "Diplomatic agents shall be exempt from the 
~~v~ o~ cnm'!'"~Jurlsdlcbon of the n.ation to wh1ch they are accredited. They cannot be prosecuted 
m c1v1l or cnm111al matters except m the Courts of- their own countries •. 

W~ now come to immunity from jurisdiction in civil and commercial matters. 
. It .•s first of all necessary to mention that, in principle, international usage recognises this 
unm~ruty of d_iplomat.ic agents without .distinguishing be~ween acts performed by them in the 
exerc1se of the1r functions and those which they perform m a private capacity. 
. N~vertheless, Italian jurisprudence contains two judgments by the Rome Supreme Court of 
Cassation-one dated April2oth,1915 (Rivista di din"tkJ a)Jinftazionale,I9IS, page 217 ;Foro italillno, 
I<p~ •. I. 1_330); the other dated Decembt!l· 9th, 1921, and published on January 31st, 1922 (Rivista 
d1 d•ntto tnlentarioflllle, 1924, page 173; Foro italillno, 1922, I, 334) -pronounced when this Supreme 
~ourt was not yet the. only ~al Court of Cassation in the Kingdom - which affirmed the prin
Ciple that the lffim.uruty of d1J~lomatic ~ents ~m jur~sdiction in civil questions only extends 
to !Lets. performed 1n the exerc1S:C of ~elf !>ffiClal fun~tions, and accordingly does not apply to 
obligations con~~c~ed by them m the~ pnvate capaCity. These judgments of the Courts have 
b~ strongly cr1t1c1sed, however, even m Italy, from the point of view of international law as it 
ex1sts to-day, ~d it c~n<;>t be. said that in ~taly the law is definitely settled in this sense. 

. Be th~t as 1t m~y •. 1t .IS ~-..:ersaJ.I~ admitted that e.'l:ceptions should be made to the principle 
of ~~1ty from Jur•sdi:ction m Civil and commercial matters. Nevertheless,- when 1t comes 
~o specif~ these exceptions, we find considerable difierence of opinion both in the doctrine and 
m the rulings of the Courts of the different countries. . . 
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We have therefore now to deal with controversial questions, with the solutions most frequently 
found for them in practice, and also with those solutions which seem to us to be the most reasonable. 

For the sake of brevity, we will discuss these two kinds of solution together. 

• • • 
~ regards the exceptions to the principle of immunity in civil and eommercial matters, it 

will be well to pay attention to Article 16 of the Institute's draft and to Article 17 of the American 
project. The former is as follows: "ugal immunity may not be invoked: (1) in case of p~ 
ceedings instituted as a result of engagements contracted by the exempt pt•rson, not in his 
official capacity, but in the exercise of a profession carried on by him in the eountry con
currently with his diplomatic duties; (3) with regard to realty actions, including po!llles.~ory 
actions relating to property, real or personal, which is in the country•, 

The latter article is expressed as follows: "A diplomatic agent shall not be exempt from local 
jurisdiction even during the exercise of his functions: (I) for real actions, including possessory 
actions, relative to immovable property situated in the territory where the agent is accredited, 
and which is neither the house he occupies nor that of the legation; (3) for actions connected with 
his capacity as heir or legatee of an estate settled on the territory of the country to which the 
diplomatic agent is accredited; (3) for actions resulting from contracts executed by the diJ?lomatic 
agent which do not refer to the seat or furnishings of the legation, if it has been expressly stipulAted 
that the obligation must be fulfilled in the country where the agent is accredited; (4) in case of 
waiver of diplomatic immunity, which, however, cannot occur without the consent of the 
Government which the agent represents•. 
· If we now en'\uire whether these texts are or are not in conformity with generally recognised 
custom and. if so, m what respe<:ts. we must admit that the exception most generally agreed to Ia 
that relating to real actions, mcluding possessory actions, regarding immovable property owned 
in a private capacity. 

On the other hand. there are those who consider that the exception may be extended to any 
matter referring to immovable property owned in a private capacity, 10 that it would be 
permissible to take action against a diplomatic agent In regard to immovable property, even if it 
were not a real action. ~ for actions of the latter kind, the Institute draft conaidera them 
permissible whether they relate to immovable or movable rroperty, while the American draft only 
sanctions real actions relating to immovable property. have been unable to fmd a aullicient 
number of legal precedents to say whether general practice in thil matter tenda in the one direction 
more than in the other. 

The most reasonable solution, however, would be to make no distinction with regard to real 
actions between those relating to movable property and those relating to immovable property. 
The nature of the subject-matter of the action in no way affects its legal character. 

Thus, in regard to the question whether a _per:son belonging to a foreign le~tion and engaJfed 
in some occupation in the country, more part~eularly that of trader, may tla•m the prerogat•ve 
of immunity with regard to obligations contracted in the pursuit of this occupation, legal doctrine, 
according to the Institute draft, pronounces on the whole, and rightly too, in the negative. Nothing 

_ would justify the extension to professional activities of a privilege which can only attach to the 
exercise of diplomatic duties. . · 

In Great Britain, however, case-law, by its interpretatiod and application of the telebrated 
Diplomatic Privileges Act of 17o8 (7 Anne, cap. u), doea not furnish in thiarespect a aureand definite 
rule. DICEY ("A Digest of the I:aw of England witll Reference to the Contlicta of Lawa", 3nd 
edition. pages aoo and aoi), when mentioning the commercial activities of a diplomatic agent as 
an exception to the general rule of immuni!.Y• places a query againat the rule thus Jet out (~~ee also 
S.uow, "A Guide to Diplomatic Practice , 1917, I8g II uq.). 
~ regards the exception contained in Article 17, No. 3, of the American draft relating to 

actions resulting from contracts entered into by the diplomatic agent which do not refer to the 
seat or furnishings of the legation and which have to be exec:uted in the country to which be il 
accredited, this seems perfectly justified, since the prerogative in this matter il not in the least 
necessary in order to guarantee the free and dignified exercise of diplomatic duties. 

Nevertheless, it must be rec:ognised that this exception is not admitted by the jurisprudence 
of certain eountries, particularly France. The Tribunal de Ia Seine, for example, on July 27th, 
1889, passed a judgment which became final which ordered a Belgian CoullJCllor of Ugation in 
Paris to pay a certain sum of money for the rent of an apartment, but this judgment was quashed 
by the French Cour de Cassation on January 19th, 18g1, ;,. the tnhrelts oJ the law (DALLOZ, 
"Jurisprudence generate•. 1&)1, I, 9). 

U the diplomatic agent voluntarily submits to local jurisdiction, it is generally held that the 
prerogative of immunity no longer exists. But whereas according to some authorities this mle 
should be aa:epted unconditionally, others declare that it is necessary for the diplomatic agent 
to have obtained from his "Government permission to waive his prerogative. 

In my opinion. the first solution is the one to be commended. especiaUy when the diplomatic 
agent in question is head of a missiou. It is his function to represent his Government and to 
be its mouthpiece, so that the Jocal authorities must presume that acts performed by him 
which are ew1t ifllliredly related to his duties are in conformity \\ith the wilihes of the 
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Government of the country which ·he represents. As regards diJ?loma!i~ agents. of lower ~· 
the local authorities would hav~ every reason to suppose that, m wasVI!lg theiJ' prerog_ati~es, 
they did so with their chief's permission, especially as these questions of authonsation 
really only concern the relations between officials of the same. country •. ~e .Courts! however, 
particularly in France, often decide t!' the contr_ary: _but even m France'! Ill lmposstbh; t!> sa~ 
that the law is absolutely well established on thiS pomt (see DESPAGN~T, Cours de Dro1t mter 

·national r.ublic", 4th edition, revised and enlarged by D.E BoECK, PariS, 1910, No. 243, note on 
page 340 . . . . . . local . risdic" • • 

Even if the diplomatiC agent, who as plamtdf subrmts voluntar!Jy to . JU • tlon, IS 
furnished with the express authorisation of his Government, there still re~ certam d~b~ 
and controversial points. It may happen that the defenda~t, not content With mere!~ questiorung 
the exception, makes a counter-claim (demande 1'ectmVeniJtmelle). In that case, seemg that the 
diplomatic agent himself has submitted to local ju~tion, it would a~ to~- reasonable to 
consider the ordinary law applicable. Several wnters have expressed this op1ruon (compare, 
among others, PRADIER-FODERt, "Trait~ de Droit international public", Vol. III, Paris 1887, 
No. 1446; ULLMANN, "VOikerrecht", TUbingen 1908, pages 18,? and 1~7~· Other:s, howev~r, ~a!e 
favoured the contrary solution (e.g., compare BLUNTSCHLI, Le Dro1t mtemabonal codifi~ •. m 
J.ardy's French translation, 2nd edition, note on No. 140, bottom of page 123; DICEY, op. ctl., 
2nd edition, page 199). ' · 

English Ia w is uncertain on this question (see DICEY; op. cit., passage quoted). . 
Exemption from the duty of giving evidence in court would not appear, in accordance With 

the usage generally adopted, to present any great difficulties in practice. However, if we compare 
Article 17 of the Institute draft l with Article 28 of the Washington draft 1, we find differences 
which yossibly extend beyond differences of drafting, for, whereas the Institute draft affirms the 
duty o the diplomatic agent to give evidence, although in the customary privileged forms, the 
American draft is content to state that, if the evidenc.-e is necessary, it must be requested in writing 

' and through the diplomatic channel, without adding anything as to the duty of the agent to give it. 
On this point the Institute draft takes better account of the interests of justice, but possibly 

the Washington draft is more in conformity with actual practice. · 
With regard to the duration of diplomatic prerogatives, it may unhesitatingly be claimed 

that Inviolability lasts (according to what is stated in Articles of the Institute draft) for the whole 
period during whkh the Minister or diplomatic official remains in his official capacity in the country 
to which he has been sent. Article 29 of the American draft is expressed differently, hamely, as 
follows: "The inviolability of the diplomatic agent and his exemption from local jurisdiction shall 
begin from the moment he crosses the frontier of the nation where he must exercise his functions; 
they shall terminate the moment he leaves the said territory". 

In the first place, it may be objected that, accordint; to general opinion, the official capacity 
of the diplomatic agent is only proved by the presentation of credentials, whereas, at the moment 
when he crosses the frontier of the State to which he is sent, no credentials have been presented. 
l?urther, as regards the duration and termination of the privilege of immunity from local juris
diction, it cannot be accepted absolutely and as a general truth that the prerogative should cease 
with the departure of the diplomatic agent. Article 14 of the Institute draft makes a very judicious 
distinction and one so well founded in law that it may be regarded as a rule of existing positive 
law. This article declares that immunity survives the official's functions in respect of actions 
relating to the exercise of these functions. As regards other actions, immunity may only be 
claimed for as long as these functions are being exercised". 

Article ~6 of the Washington draft says the same thing, but appears to be in contradiction 
with Article 29 of the same draft as quoted abo\"e. . 
, It may also happen, however1 that the diplomatic agent has contracted an obligation in his 
private capacity prior to entering on his duties, and that the other contracting party claims 
before the Cou1ts the fulfilment of that obligation in the country to which the diplomatic agent 
is sent, wlli/1 he is still exercising his functions. The case arose in France in respect of a Persian 
who, while in France, had signed a bill of exchange as surety. The holder of the bill of exchange-, 
who had not received payment, summoned the surety in the French Courts at a time when.the 
latter had been appointed Persian diplomatic agent in Paris and was actually exercising his 

. fu!lctions. The Paris Court of Appeal, by a final judgment of May 7th, 1914, which confirmed 
a J~dgment given by the Tribunal de Ia Seine, ordered the Persian diplomatist to pay the sum 
cla1med. The Supreme Court of France, however - on this occasion also i11 1M inleresl$ of 
lh1 law- quashed the judgment of the Paris Court by a judgment dated August Jrd. 1921 (CLUNET, 
Joumal ll1 Droil inlmtaliotUil, 1921, page 922; SIVEY, Recueil gmbtd de Jurisfm4dettee, 1921, · 
Part I, page 121). · 

. It ~ust be admitted t~at. the opinion ~ven by the .French. Cour _de Cassation is perfectly 
!ogtcal, if we accept theJrmc_1ple that, durmg the exeJ'Clse of his duties, the diplomatic agent 
1s protected from all !eg actlo~s, ev~ in ~espect of acts perform~ in. his private capacity. 

F';IJ'ther, ver:y delicate que;;tions anse With regard to the legal Situation of diplomatic agents 
when m the terntory of a third country. Oearly they cannot claim all the privileges which 
belong to them in the country to which they are sent. On the other hand, they ought to have 

• Thlo article is u follows: "Penoos mjoyillg immunity from. jarisdic:tioll may refuse to appear u witDeooes before 
the ';'•tiona! Courts on conditi~ that ther pve their evid~ce. _if required to do ao through the diplomatic channel. to a 
mac>stRte of the country &ppoonted (01' this purpooe. aDd this evidence may be giwn ewn OD tbe ~of tbe mission• 

• Article a8 of the Washin«ton draft is u follows: "The diplomatic apnt may refuse to ap~ u a wi-~ 
.he Co~ of the country to which he is aceftdited. In cue tbe evidence should be - ry, it mast be requested 
In wnana aDd tluough the diplomatic channel·. • 
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certain p!'erogatives sufficient to ensure that they will not be pi'evented from reaching the country 
to which they are sent. Dr. Mastny drew my attention to the fact that, when journeying to the 
country of their mission. they tan avoid all difficulties in third countries by travelling as "CO\Ifiers •. 
Dr. Mastny would like to see European countries adopt the system which is reeommended for 
the United States of America in Article 19, paragraph 2, of the Washington draft, as follows: 
• The diplomatic agent who, in ~g to take possession of his post or in returning therefrom, 
aosses the tenitory of an Ameritan Republic or it accidntWly IAnt ~"""' U.. .xmisl oJ Ait 
/NfiCiiOJI$ sball enjoy in that tenitory the personal immunity and immunity from juri!diction 
referred to in the preceding articles•. But what is the exact meaning of the words " accidentally 
there during the exercise of his functions • ? Do they m~ that. in order to enjoy his prerogll• 
tives, the agent must actually be in course of exercising his functions ? Or is it sufficient that 
at that time he should be the holder of a diplomatic post, evt'n if on leave? Whatever the 
answer, it is impossible to say that the ruling arising out of the Washington dnt.ft u just quoted 
corresponds exactly to existing law u interp!'eted by international custom. 

Until a reform is effected by treaty arrangements we consider that, accordin~ to msliNf 
international law, diplomatic agents are only entitled to claim their pi'erogatives in third countrltll 
while they are journeying to the country of their mission or returning therefrom. This opinion 
is expressed in the Italian law of May 13th, 1871 (Article :n, Jut paragraph), relating to the 
guarantees enjoyed by the Holy See for diplomatic agents appointed by the Pope and required 
to exercise their duties in a foreign country . 

• • • 

We come finally to the question u to the persona to whom diplomatic privileges extend. 
We may first note that these prerogativt'!l are generally recognised as attaching not only to the 
head but to the whole oficialstafl of the diplomatic mtssion. There Is also practically complete 
agreement that they apply to members of the family of the diplomatic agent Uvinl{ with l1im. 
The latter regulation is adopted without any restriction in Article 30 of the Amencan draft 1• 
The Institute draft also adopts it explicitly u regards immunity from taxation (Article II) and 
immunity from jurisdiction (Article n), but, with regard to the privilege of inviolability, this 

· draft (Articles a-6) does not mention the members of the family of the diplomatic agent, although 
in Article 7 it recognises the prerogative of ex-territoriality aJ applied to their residence. 

I .am of opinion that, in practice, diplomatic Immunities are usually extended to membert 
of the families of diplomatic agents who live with them • . . 

In this matter, u is well known, the point most often discuued and most open to question 
is that which refers to wnogici41 personneL In the case of these penona, there II no question of 
applying all the prerogatives without distinction but only certain of them. Queen Anne's famous 
Statute of 17o8 mentions, among persons 'in the suite of a diplomatic agent to whom II extended 
the privilege of immunity from local jurisdiction, " servants and domestic servants • and, accord· 
ing to DICEY (quoted above), English law interprets these words to mean that that ~ivilege 
extends to anyone belonging to the suite of a diplomatic agent without distinction of nationality. 

· Italian legal practice gives a totally contrary decision. A judgment by the Rome Court 
of Cassation given on November 7th, 1881 (Rivill4 tli Dirilkl tttUr114~, IC}OS, page 350), 
adopted the ruling that the prerogative of immunity from tenitorial jurisdiction cannot be 
applied to personnel which has neither the character nor the duties of diplomatic agents (compare 
also French Court of Cassation, October 13th, 1865; DALLOZ, February 1866, I, 233; 'Vrxcan 
and PENAtiD, Diditmuir1 u Droil ifllenlaiWttal -privl, 5th diplomatic agent, page 8o, No. 101). 

Finally, there is a middle solution which wu explicitly adopted in Article 19 of the German 
GericJIJsortlttNttgsgeuu of 11198, recognising in the Reich the prerogative of immunity from juris
diction u regards not only official P.":sonnel (Geuh4fupe1101U1l) but t:J:aona in the service 
of a foreign diplomatic agent, pwided lluJIIhey aYe fiOI of Gm1Uit1 1tlU · W,. 

· The last solution may be regarded u commonest in pi'actice. It was also adopted In the 
Washington draft. Article 30 of which concludes by saying that "exemption from local juris
diction extends likewise to their servants; but if the latter beloog to the country where the IJUJIIion 
resides, they shall not enjoy such privilege except when they are in the legation building•. 

I This article -: "The illviolability al cljplomatic .,..,.a, the -ptioo from f:uM lllld Juritdlctlon, u weD u 
the otb..r iaDunmitie8 wbich tbey eajoJ lllld to wbich the ~inl atic ... relate, allo atea4 tD all tJM.e wbo form part 
of the ollicial pa.,...... of the diplomatic miooioa, lllld to the menaben of their fami!ieo wbo liYe witJI tbeaa ......... " 
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£ven the lnstitute draft (Article ll, No. 3) contains a regulation 1 which at least in form 
bears a certain reeemblance to the Washington rule. It must be observed. however, that the 
Institute draft confer• no prerogative of immunity from j~~ UJ'?!l unofficial personnel, 
of whatever nationality, but only recognise~ the prerogative of mvwlability. 

Putting aside for the nwmenJ all considerations as to the intrinsi~ worth of _the regulations 
adopted on thi1 poim in these drafts, we must note that in neither case IS ~e wo~d~ very hapJ_>Y• 
The fact that a person in the service of a diplomatic agent is in the legat10n b~~g cann~t ~ve 
rise to any per~onal privilege. He will eertamly be inviolable as long as he re~ns m the bull~g. 
but the same applies to anyone in a legation building, owing to the inviolability of the legat~on 
itself. It il therefore not easy to understand exactly what is meant by the Washington regulation 
wherebf a legation servant belonging to the country in which the mission resides shall enjoy 
exemptiOn from locall'urisdiction when he is in the legation building. Does it.mean that~ so long 
as he remains in the cgation, he cannot be arrested or have a writ served d"ectly on him ~y a 
public official of the country? If this is so, we can only repeat what.we.said on th~ Cam~n~e 
draft. Or was it intended to mean that, for as long as the servant remaJns m the legation building, 
no proceedings can be begun against him by the local authorities ? If the latter interpretation 
were accepted, it would create a disguised and absolutely unjustified right of asylum. · 

It il unnecessary to say that these remarks are not made in any hypercritical spirit, but are 
intended solely to prepare the material for laying down principles wh1ch are in accordance with the 
requirements of scientific doctrine and of practice. · 

On this point we should very much simplify matters if we admitted that diplomatic prero
gatives extend only to beads of a mission, members of their families living with them and persons 
belonging to the official staff. Such a regulation would be justified by the fact that there is no 
legal reason (tradition alone is not enough) for extending prerogatives which were created for 
diplomats by reason of their functions to ~rsons who have no diplomatic standing. There would 
be the further great advantage of preciSion. It is perfectly easy to distinguish official from 
unofficial personnel, since only the fonner is accredited to the MiniStry of Foreign Affairs of the 
country. 

• • • 

I have suggested accordingly-and in principle Dr. Mastny is de jure condendo favourable
a refonn which we think it would be desirable to introduce into the practice followed in most 
countries with regard to the persons to whom diplomatic privileges should be extended. 

But there are other suggestions to be made on this questio!L 

As regards the prerogative of inviolability (apart from the question of the persons to whom 
it should apply, a point to which we need not revert), I have no reform of any real importance 
to suggest. It is only necessary to give the most exact definition possible to the existing state of 
affairs, particularly in order to remove doubts which may arise in determining the exceptional 
cases in which the diplomatic agent cannot claim this prerogative. In doing this, it would be well 
to consider Article 6 of the draft by the Institute of International Law. 

With regard to immunity from taxation, I can, even de fu" constituendo, only refer to what 
I have already said in the foregoing pages. . 

The most important point in which I consider that a reform would be not only useful but 
necessary Is that which relates to immunity from local jurisdiction. As regards immunity in penal 
matters, things could be left substantially as they are, subject to framing rules with the utmost 
possible precision. It must be admitted that, if a diplomatic agent could be harassed with proceed
mgs of a penal nature • instituted against him, for whatever reason, in a criminal court, his 
independence, his freedom of action and peace of mind, as well as his dignity, might be impaired. 

As regards immunity from juri,sdiction in civil and commercial questions the dignity ·prestige 
and independence of the diplomatic agent can be sufficiently safeguarded if ~unity is gr'anted for 
acts ~rfonned by him in the exercise of his duties, but not for those performed in his private 
capac1ty. · 

Dr. Mastny is ~ot absolutely o~posed to this proposal i,.IAeory, but he thinks that it would 
be open to m~y O~)ections in practl~e. It would c~ me too far to attempt any detailed reply 
to Dr. Mastny m this report, and I will content myself With the following remarks. When reforms 
are to be made, we should not be put oft by.the consideration that a different system has hitherto 
been ~o~owed. There is no really compelling reason for ~dopting the same system in criminal 
and Cl~ matters. I have ~ady shown that the .exclUSion of immunity in criminal questions 
would mvolve consequences Incomparably more senous than in civil and commercial questions. 

to h~ -Arti~~:..:?- prib·~·to ~-lnviol&hi~!t.""if~~ (1) ....... : .......... ; (•) .................. ; (3) to aD penoas beloDging 
,__ ....... IU J-· ..... pro..- ..... .....y &nl D&tionals of the conn.... . L'-L •L- • • • u.11..., _,.., • ~..,.,. .na.•,... ......... 6oril4ittr.• --~ m ........... ....,lDJSS1011 .-des,,..., 

ri.u ~ =~.• dillereat thlnt if the diplomatic ...,.t wve lhDDII-.l to appear befa1e a~ coutln virtue of his 



- ss- . 
ln constitutional countries members of Parliament enjoy special prerogatiws as regards penal 
justice, but no one ha<J ever ~eel that they should enjoy the same prerogatives with regard 
to judicial proceedings tUen against them in their civil or commercial relations. It is sometimes 
easy to determine straightaway whether a diplomatic agent has acted in his official ruther than in 
his private capacity. In any case, it would be for the plaintiff who brillg'l an action in civil law 
against a diplomatic agent to prove that the defendant was acting in his private capacity. We 
could still follow ancient custom as regards the form in which a diplomatic agent should be aum· 
moned to appear before the local courts, and it could be forbidden to serve a summons not only 
at the legation but also on him in person (i• ~-~•). And if judgment were given against 
a diplomatic agent it could be made impossible for measures of execution to be enforced within 
the legation or even at the printe residence of the agent. 

If we were to examine the historical development of diplomatic prerogatives, we should find 
that, with the advance of civilisation, these prerogatives tend to contruct rather than to expand. 

Speaking, as I am, to experts, I need not remind them that in time:~ past diplomatic agents 
claimed the privilege of inviolability not only as regards their persons, their property and the 
seat of the legation, but also for the whole quarter in which they residl-d. To-day, however, 
there is not only no question of an alleged right of qtu~rler, but not even of a ~ht of inviolability 
in respect of the whole of the building in which the legation is situated, should at be confined to a 
single set of rooms in a palace or house (as happens in the case of legations belonging to the less-
wealthy countries). ' 

We have already mentioned how many questions there are in positive International law which 
are still not accurute)y and definitely settled, especially in the matter of immunity from local 
jurisdiction in civil and commercial questions. If the reform here recommended were to be carried 
through, most of these controversial questions would disappear, with great advantage to tho 
progress of law and the maintenance of friendly relations. 

In this report there has nowhere been any question of the prerogatives belonging to ofTlclala 
of the League of Nations. We were unable to deal with this very important matter (regarding which 
there is already a draft by the Institute of International Law, approved at tho Vaenna meeting of 
I924) without going outside our terms of reference. . . 

This subject is worthy of a special convention, in which account wiU have to be taken of the 
very remarkable differences between tlefiniuly diplomatic functions and those of ofTlciala of the 
League of Nations. 

If a general international agreement is not shortly concluded on this matter, and if all the 
privileges belonging to diplomatic agents are consequently to continue to be granted to ofTlciala 
of the League of Nations (or at any rate to some of them), there will be all the more reason for 
generally limiting the prerogative of immunity from local jurisdiction In civil and commercial 
matters to acts performed by diplomatic agents in the exercise of their functions. 

• • • 
Before concluding this long report, I must point out that Dr. Mutny in his friendly reply did 

not confine himself to discussing the proposal put to him, but also made a proposal hhnself which 
constitutes an entirely original contribution and which accordingly deservea to be examined and 
discussed with the greatest care and thoroughness. Substantially, he f!:OJXlllel the adoption of 
conciliatilm proudur1 atul .,.bit,•l furisllidilm for all acts, whether official or private, performed 
by a diplomatic agent. For this purpose, a special court would be eet up In each capital to deal 
with these questions, and it would contain representatives of the diplomatic ~ and of the local 
authorities. I do not desire to add further details lest I lhould misinterpret the ideas of the author 
of this proposaL I therefore leave it to him to explain his ideas to the Committee witb the neceuary 
detail. 

Nevertheless, I fear that a reform of this kind would satisfy neither Government. nor lndi· 
viduals. The former would probably not consent to submit question8 concerning act• perfonned 
by the diplomatic agent in the exerciSe of his dutiel to a jurisdiction of this 1011, in whidi the local 
element would be in a majority and to which part of the diplomatic element would be choeen ~ 
chance. On the other hand, individuals would not willingly 1ubmit to a special jurisdiction of th11 
kind, since it would not furnish them with all the guarantees which they enJoy in an ordinary court. 

(Signed) Giulio DJIHA, 

Rappurteu' ofllu Sub-Commilta. 
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II. LEITER FROM M. MASTNY TO M, DIENA. 

[1'ranslation.) 

Dear Professor, 

• 
Lomnice n. Popelkn, 
August 2oth, 1925. 

After studying the question of diplomatic prerogatives in ~eater detail, I am~ a pos!tim:' to 
communicate to you a few ideas whtch have. occurre~ to me. m the .cow;e. of this e~ammat.t~n. 
To begin with I agree with you that the entJre question of dtplomatic pnvileges and unmumtles 

· il suitable for treaty regulation, and I believe that such regulation would meet a general and long· 
felt need. Account should be taken of the draft regulation on diplomatic immunities adopted by 
the Institute of International Law at Cambridge (August 13th, 1895) and of the recent "codi
fication" undertaken by the Pan-American Union (Project No. 22 of March 2nd, 1925). 

According to the wording of Question (c), which comes within the competence of our S~b
Committee, the report should not confine itself strictly ltJ wdi {ication, but should at the same tlme 
Indicate "what provisions could be recommended" (page 49 of the Minutes). 

Thus the terms of the question do not even exclude the preparation of a preliminary draft 
(page 47 of the Minutes). . 

Personally, I feel more inclined to decide in principle in favour of a report which, ~h?ul 
proposing a positive draft convention, would determine: (I) the law as it stands at present (e~tmg 
custom, posttive provisions of international law, national legislation); (2) case-law on the sub]~; 
(3) present-day doctrine (controversial points); (4) suggested solution.'! of controversial questions br interpretation; and (5) possible and desirable alterations andeven reforms to take account 
o the new post-war conditions affecting the relations of the different countries. The work should 
be performed throughout with a critical eye to existing drafts (those of Cambridge and Washington) 
and the report should also indicate the scope of the reforms proposed. 

In my opinion, a preliminary draft would only be appropriate as regards undisputed and 
purely legal questions which do not aim at any reform and, not least important, which would. 
not affect the .Prestige of States, a factor which often plays a decisive part in the matter under 
consideration {compare the liberal interpretation given by the Courts). With regard to questions 
which are not entirely free from controversy, I am of opinion that only the third part of the 
resolution of September :z:znd, 1924, would admit of treaty provisions in draft form. 

As regards the subject-matter of the report, it was decided that the Sub-Committee would 
not be required to deal with consular privileges, but I think it would be very useful, in order to 
show the differences In theory, to touch on this question, if only superficially, and also on the 
immunities of heads of States. · 

I take it that the Sub-Committee's instructions are limited to diplomatic privileges and that . 
It is therefore not called upon to deal with the duties (obligations) of diplomatic agents (see the 
Pan-American project) nor with the right of legations in general. In the event, however, of lraming 
a ~itive draft, it would be very useful to determine more or less in detail the duties of public 
1\Imisters and especially their obligations in regard to local laws- and this would at the same time 
to some extent define the limits of their privileges. · 

It now remains to determine whether our investigation should extend to details of the classi
fication of permanent diplomatic agents, to ceremonial rights, if and in so far as they still exist, 
to certain honorary prerogatives sanctified by custom (precedence, representative character, the 
right of dealing directly with the head of the State, etc.). I think that this question might be 
tour.hed on, but without entering into details, because in the first place it has lost much of its former 
importance and, secondly, because it relates not to a right but to etiquette prescribed by usage 
in the country where the diplomatic agent resides. There is, however, one question frequently 
discussed in respect of diplomatic agents of the second class, and that is the question of the excep
tional prerogatives which "ambassadors u (and nuncios) enjoy with regard tootherclassesnowadays, 
when the principles formerly observed (royal honours) in the creation of embassies appear to have 
been abandoned. • 

On the question of t~~llal diplomatic prerogatives ar1 at present recognised, legal doctrine is, 
as far as I know, unanimous, although these prerogatives are differently classified and opinions 
differ as to their extent. 

Current terminology is unfortunately confusing. Prerogatives, privileges, immunities and 
ex-territoriality are all employed without any exact meaning being given to them. Ex-territoriality 
in particular is only too apt to lead to confusion. 

I much regret that I have been unable as yet to consult your Principi d6 Diritto intema
.riortak, which I have been expecting from Rome for the last fortnight, and which will give me the 
details of your theory of ex-territoriality. In the meantime I am against abandoning this term 
(as is done in Article 23 of the Washington draft) and I incline rather to the restrictive definition 
given ~y Strisower: "The ~oval of certain persons or .certain portions of territory from the legal 
authonty of the countty m respect of matters to which, according to general principles such 
persons and S';lch porti"?ns.of territory ought on the. contrary to he subject u. ' 

.I agree wtth ~~<?SC JUnsts ~ho hold that the fich~m "that certain persons or things ar~ situated 
outSlde the State IS a fallaCious figure of speech m permanent contradiction to the fact that 
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"these persons and these things cannot escape from the SO\ere4tnty of the State"; but this opinion 
does uo~ ~vent me from favouring the retention, though only as a metaphor, of the expression 
.. ex-temt~ty". which has existed fO£ centuries, "JitWrrt.Uic u-lnrilotWity" including no more 
th~ certam exemptions from the a•1thority and poW~:r of the State enjoyed by the diplomatic 
l'eSldence. 

I admit that in principle no exemption (privilege) can be other than limited and that from 
a legal point of view a State cannot be called upon to renounce its sovereignty. 

Ex-territoriality in the limited meaning of the word refers only to the lt•gal exceptions m::11g· 
nised in any particular State, and these must always be interpreted in a n-strictive ~~ense. I um 
of opinion that ex-territoriality in this limited sense becomes a purely theoretical mattel' and thnt 
no exception could be taken to it even by those theoretical opponents who would n-strict the grounds 
for granting diplomatic pruogatives to the "free exercise of oiTicial functions". It is obvious thut 
there is no need to employ this term in practice, and that it is ·ewn preft'fllb!e not to use it, in 
order to avoid misunderstandings or false interpretations. 

Ill my opinion all prerogatives are based upon: 

~
J Ancient tradition: 
) The dignity and prestige of the State on the one side, and courtesy on the other: 
) Independence (the free exercise of functions). 

Theoretically, the last consideration should be decisive In interpreting doubtful cases. In 
practice, however, this is not so: hitherto prestige (and courtesy) have always prevailed over 
doctrine. . 

Bearing this in mind and considering the practical object of the work in hMd, I am unublo 
to subscribe either to the doctrine which refuses aU protection in circumstMcel not connected 
with official dealings and which accepts only the principle of "free exerci~~e", or to the theory 
which interprets all claims in favour of the privileged persons. 

I consider that we must always keep in mind the three principles quoted above and attempt 
to find the happy mean (neither MoNTESQUJEU nor LAURENT). Thl1 middle course should he 
followed, not only in interpreting existing law but in pro~ing reforms, and I am glad to 11ee 
from your letter that you realise the part played by prest1ge. 

We must remember that this principle of prestige will continually anpply certain corrective~ 
to the increasingly restrictive tendenctes of the present day, tendenc1e1 which are, indeed, 
perfectly natural when we consider the development of modem democracy in the internation11l 
life of civilised States. 

As regards the ifldiWJUII/ tJ-woeaJirJu in detail, I venture to 1ubmit for your consideration 
a few ideas iJi the nature of marginal notes which I have made during my atudy of the question. 

(a) lflviolabilily, which is generally admitted and which is universally recognised in theory 
and hallowed by custom, il to the best of my knowledge a matter beyond dispute, u also !1 the 
question of where it ceases. It is difficult, however, to determine satisfactorily the easel in which 
inviolability could not be claimed. The Cambridge draft goes further than the Washington draft 
(Article IS). which has failed to mention that "there are cases when .......... ", bnt, on the other 
hand, it expressly mentioned the obligations of diplomatic agent1 toward• local lawa (Artlcle1 
S and 16). · 

The provisions of Article 4 in the Cambridge draft (and part of Article JO of the wa.~hington 
draft) are quite in accordanu with practice and, dlleg• lata, just, but dlle¥' fwenda I ahould be 
inclined to adopt the suggestion rou have made to me, namely, that in~~tolability and all other 
fwivilegu should be limited in pnnciple to persona belonging to the of!icialsla/1, a~inted by the 
Government and (I will add) included in the list presented to the Ministry of J·orcign Affair• 
by the head of the mission (the practice in Great Britain). This, of cou111e, involve• a chanlfe• 
since national laws and custom usually regard Inviolability as extending also to unofTic1al 
personneL . 

A proposal for reform along these lines would not be free from objections, in the ftrat place 
a• regards exemption from direct personal taxation, and also in respect ·of the private ~ecrctaric1 
of heads of missiona and their chauffeurs in cases when an offence may lead to the arrest or 
imprisonment of the latter. 

As regards 1M begi1Jfli1Jf t~n411111 of prerogatives, I prefer the Cambridge (Article IS) to the 
Washington (Article 29) text, since it also covert the case of an agent who baa stayed in a country 
before being accredited to it. 

I would remark in parenthesis that jurists often apeak of the "delivery of passporta"; in 
practice, passports are no longer presented. 

The question as to what measures a Government may apply in the case of an abuse of hil 
inviolability by a privileged persoo il a disputed one and, in my opinion, difficult if not impossible 
to settle, since it will always be a guestio faui. It would be impossible to enumerate these meuures. 
The attitude of the Government will depend upon the gravity of the case, ita nature, the relatio111 
between the two States, etc. 

The position of the public llinister (diplomatic agent) in regard to third Power• il a moot 
point, although in principle his right to "safety and courtesy'' is generally admitted. 

In practice, this question ~ not or~y raise any ~ ~ifliculty! since the dipl~t 
who is passing through the territory of a third State can avoid any mconvemencea by travcUmg 
as a • C01.UTier •.. • . · 

Article 29 of the Pan-American draft proposes that inviolability ahould ~tinue for u long 
as She agent is exercising his official functions in the various American count~ 

Could not a similar provision be considered in the case of European countnes ? 
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It is clear that diplomatic agents visiting the territory of third Powers either ?D official duty 
or privately cannot claim all (or tht; s~e) privileges that art; granted to the!D. m the coun!ry 
to which they are accredited, but official Journeys by representat.1ves of States (Ministers o~ Fore1g0 
Affairs, diplomatic agents in the strict sense of the term, officials of the League of Nattons and 
other international officials) have for some time been so frequent and general th~t a sett_lement 
of this question would seem eminently desirable, and it woul~ be well to systemat1Se the different 
kinds of international representation created among States smce the world ~· 

What, for example, is the position of an Italian ~cial. of the Secretanat of the League of 
Nations during a session of the Council at Rome or m Pans? . . . . 

(See also Articles IS and 14 of the Pan-American draft. Do mternabonal officials. m the 
strict sense of the term enjoy more extensive privileges than diplomatic agents pure and sunple ? 

· Is the international character of diplomatic agents inferior ?) 

(b) It is generally admitted that immunity from taxation is not absolute, but depends 
upon traditional legal usage in the different countries, on reciprocity, etc. . There 3.1!• h~wever, 
certain typical exemptions which are never disputed in practice and of wh1ch. mention 1S made 
In the Pan-American draft (Article 24), as well as in the Cambridge draft (Art1eles 7-n). 

If we wished to examine this question in det~U •. we. should have to st~~y the laws of the 
different countries, in order to fix by a process of elimmabon the absolute mmmtum for purposes 
of codification. 

Exemption from Customs duties is nothing more than a usage dictated solely by considera
tions of international courtesy. Some States are generous in the matter, others less so. 

This question and the question of exemption from Customs examination have caused and 
still continue to cause practical difficulties, but· I quite agree with you that it is a matter for 
individual arrangements between the States in question and that in practice everything depends 
upon good-will, reciprocity and the tact of the privileged persons . 

. In my opinion the English instructions (see SATOW, "Diplomatic Practice", Vol. I, page 286) 
are mo.~t reasonable and calculated to satisfy the most exacting claims. Exemption is restricted 
to heads of missions. 

If, however, it came to regulating the question by treaty, it would be also necessary to settle 
questions of detail (diplomatic parcels, account, etc.). There is no doubt about the point that 
the privileges can only extend to articles for private use. · 

As regards particularly-the question of Customs examination, I consider it would be neces
sary to be content with a statement by the privileged person as soon as he has proved his diplomatic 
&tanding, this being a privilege connected with inviolability. · 

• 
(c) Immunities o/ tlu residence. There is no occasion to appeal to •ex-territoriality• in 

order to exflain this privilege (I may refer to my notes on the theory of ex-territoriali~). The 
principle o the free exercise of functions combined with the "dignitr and prestige of the 
represented State sufficiently explain the theoretical grounds for this liDmunity. It would be 
really difficult to define in detail the circumstances which may lead to the termination or suspension 
of this immunity. Writers are divided in their opinion, and personally, I consider that the 
l'f'port should merely set out the present position in relation to theory and practice. 

As regards the righl of asylum, I am quite willing to subscribe to Article 22 of the Pan
American draft, but the question still remains without any doubt exceedingly difficult when 
we are dealing with political refugees in countries which have not yet attaitted that degree of 
ci-vilisation which we are justified in expecting in normal international life. 

The question is a political one, and in the Cambridge draft it was thought better to give 
no opinion. Experience, even of quite recent date, would justify treaty regulation and, if not 
the ~o~ple!e abolition, in any case a restriction of the right of asylum, together with explicit 
prov1s1ons m regard to procedure. · · . 

Clearly the abolition of the ~ht of asylum cannot dispose of the question of the admissibility 
of entranc1 into tJu diplomatic rendeftce. · · 

I am in favour of compulsory resort to the diplomatic channel, except in cases of extreme 
urgency or of danger within the building. 

(d) lmmNnily fron! crimilltll (l!ntl f>olice) furisd_ic~Ofl. I consider that Articles 6, 12, 13, 
I~ and x6 of the Cambndge draft truthfully reflect txlStmg custom as sanctioned by the national 
legislation and the case-law of most countries. 
• As. regards legal doctrine, there ~ serious differences of opinion as to the extent of this 
lDimu~t:y, as to the measures of precautu~n .and sec;urity to be taken by the Government in respect 
of a pnvileged person who has abused hiS 1D1mun1ty, and there are even differences in regard to 
t~e justification for this immunit:y. EMERSON's ideas, and also LAURENT's, brilliant and attrac
tive as they are, presuppose conditions of the highest civilisation in all countries and a standard 
of absolute justice which even in our days are not yet attained. · 

(~) Exemption from civil jurisdiction is doubtless the most delicate and most troublesome 
question of all. May I be allowed first of all to make a personal observation ? In theory I feel 
~troogly the need of a reasonable restriction of this privilege, whereas in my capacity as diplomat 
It would be my duty to defend prerogatives in their entirety. However I do not think I am 
betraying_ the .cause of profession~ prestige if. in theory, I accept the suggested reforms which ku ex\ll~ed .m yo~r letter ~d wh1~ won my f:ullest ~ympathy as soon as I read them. Exemption 

m c1vil Junsdictlon certainly nuses great difficulties, and whenever a case occurs in practice 
- happily this is seldom - it is a cause of embarrassment, not only to Ministers for .foreign 
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Affairs (who w~uld no. doubt an subscribe to the famous Memorandum of M. D'AIGUILLON), but 
often ~ to. diplornat~c ~ts themselves in view of the diffesemee of opinion as to their power 
to ~ve theli' exemption 1nthout the consent of their Government (see Article 17, No.4, of the 
W~gton draft), and in view of their professional duty to uphold the principle of exemption, 
even m cases where they would prefer to appear before the local Courts in order to have actions 
wr?ngly brought against them dealt with promptly. In theory the matter most often referred 
to IS that of debts contracted by diplomatic &.«ents: but it must not be forgotten that there are 
a large number of other obligations in civil law in respect of which proceedings can be taken before 
the Courts and on which it may in practice be exceedingly difficult for a foreign tribunal to 
pronounce judgment, expecially when proper verification nect'tiSitates the hearing of witn~.s, 
or evm a post-mortem examination. 

The tendency of theory to restrict exemption from civil jurisdiction to acts performc:d in 
the course of an official mission is not, in my opinion, in any way damaging to the preostige ol the 
represented State, nor derogatory to professional dignity, but I think all the same that I ought 
to draw your attention to the danger underlying the following objections: 
· · (I) Existing national laws are for the most part inclined to favour absolute exemption 

(excluding, of course, generally admitted exceptions, such as real actions, trading, etc.). This 
is especially the case with English law (7 Anne, c. 11, paras. 3-6, Apriltut, 17(1()), French law 
(Decree of the 13th Vent&e, Year 1) and the United States statute corresponding to the English 
statute. 

·. (t) The principle of complete immunity seems to have been hitherto the rule of the French 
and English Courts (Judgments of the Cour de Paris, dated julv nth, 1867, and January tnt, 
1875, of the Cotli' de Lyon, dated December nth, 1883: Case of Magdalena Steam Navy Company 
v. Martin, etc.). 

(3) Most {wrists favour complete immunity. Some of those who uphold this view, however, 
admit that liberal interpretation and practice often unduly extend the limits of this prlvllrge 
and that due caution should be observed. · 

(4) The Cambridge draft (Articles 12-16) and the Washington drnft (Articles 15-17) 
decided in favour of immunity (but see paragraph 3 of Article 17). 

(5) As this immunity is one of the ammediate consequences of it~11iolabiUly there in no need 
to diortinguisb between official and unofficial persons. 

(6) Analogy witt exemption from criminal jurisdiction (the full extent of which Is not 
diSputed) calls for uniform regulation (see the Cambridge draft). 

(7) In practice it is often very difficult to distinguish the capacity in which a privileged 
person has act~, and sometimes it is even impossible to give an opinion upon the case before the 
details have come to light through judicial l>roceedin!:!!. ' 

(8) The principle of the pes#g1 of Stales demands exceptional protection, particularly in 
those cases in which the Courts would have to discuss tlelicall pri11all alfai, (family matters; 
publicity of the procedure; publication in the newspapers, etc.). 

(9) jurists opposed to immunity are a!ISuming ideal cMUlitW..s of civilisation, a degree 
of protection which is not yet everywhere attained in o11I' times, since there are 1tlll divergences 
of opinion even on fundamental social ideas and the general principles of civil law (ownership). 
Take West and East I We cannot be blind to quitr-recent experiences (China, Rus.~ia). 

(10) Material progress allowing direct communication between States (by telephone, tcle• 
graph) makes it possible for any matter to be promptly 1ettled through the diplomatic channel. 

From a practical point of view, all these objections leem to me to be rather lerio111, and I 
am not sure how they could be disposed of. 

Most probably the American members of the Codification Committee will be oppoaed to 
proposals of reform which would prejudice the codification initiated in America. 
· So long as there is reason to expect that the Washington draft will be accepted by American 
legislation, it is clear that any refonn at variance with the principles adopted m America would 
still further increase the already existing differences of opinion between the American and European 
schools of thought. This would be contrary to the main object, which il to effect a codification 
that will remove divergences and to attempt the unification of ideal by eliminating difference•. 
We have therefore an additional reason for proceeding cautiotJSly. 

In practice, then, our report should be confined to explaining the present 1tate of affairs, which, 
however, does not prevent us from emphasising all the points in favour of the modification of 
existing law or from replying to objections that have been railed. The decision will rest with 
Governments. In my investigation into immunity from civil jurisdiction it occurred to me to 
seek a compromise which would at least partly satisfy the tendency to insist on national legislation 
(in cases not connected with official duties). I can only indicate in rough ontline one of the 
suggestions which might be examined with a view to reconciling opposing views. 

In essentials the idea is as follows: · 

(•) To confirm immunity as the general • 'pie; 
(b) To admit an exception in the case ~acts and circumstances not of an official 

character: 
(c) To introduce a eMICilialiOff procedure and Mbilral jurisdiction for till acts (both 

oflicial and private). 

Machinery: Establishment of an independent tn'bunal at the Ministry for Foreign Affairs: 

(1) President : the doyen of the Diplomatic Corps; (:z) members : an expert in the 
person of a professor of international law at the local university; (3) a professor of 
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civillaw; (4) another member of the diplomatic corps (chosen by lot); (5) a Civil 
Court judge (member of the Supreme Court of the country). 

This body would have competence in fill~ ?f ~v~ proceedings ag~ a diplomatic agent, 
assuming that the plaintiff does not prefer the JUrisdiction of the defendant s country. 

Procedure in three stages: 
I. The Court would have to decide upon the character of the case (official or unofficial); 

II. Conciliation procedure: · · 
If the conciliation procedure failed, it would be necessary to distinguish between: 

• 

III. 

(a) Official case: file to be sent to the Ministry for Foreign Aflain for diplomatic action 
(plaintiff retains the right to apply to the Courts of the defendant's country); 

(b) Cases having no connection with official lunctions; in these cases resort would be 
had to: 

Arbitration. -If arbitration were made compulsory or if the parties submitted to it 
voluntarily, there would be nothing abnormal in the procedure, and the Court could 
decide the case in merito. If, however, conciliation procedure. we~e still. t~ be. o~ed 
even as regards the third stage, the Court would only have to g1ve ats opinaon sn merilo: 
(a) If the opinion were not accepted by the plaintiff, he could still apply to the Courts 

in the defendant '1 country; · 
(b) Refusal by the diplomatic agent would be interpreted as willingness to submit 

to the national Courts of the country in which he resides. 

As I said, I am merely outlining my first idea, which would of course have to be developed; 
but arbitral jurisdiction, which is so popular nowadays, necessarily suggests itself as one of the 
means which can be employed. . · 

(Sf'e also, for example, the Statute of the Austrian "Oberhofmarschallamt •, the compe
tence of which was limited to cases of voluntary submission by persons enjoying the privilege of 
ex-territoriality.) · . 

I do not think it necessary to deal with the other exceptions to exemption (real action, 
etc.), although a critical examination of the wording of the Cambridge and Washington drafts 
on this matter would serve a useful purpose in connection with this problem. 

(j) Exemption from 1114 tl.Uy of givsng evidence presents no difficulties (Cambridge, Article 17; 
Washington, Article 28), · . 

(g) TM rig~ of furisdiclion as regards the personnel of the mission and voludlry furisdktion. 
Theoretically, some order would need to be brought into the chaos of divergent opinions. 

I do not think that it is necessary to go into details in this report: it would suffice to note m quite 
general terms the principles and the theoretical interpretation, without touching upon the question 
of ex-territoriality. · . . , • 

(h) • Th4 rig~ lo the exercise of l'eligion. Is this still a practical question now that freedom 
of worship is ~nerally recognised in all civilised countries ? ,(Article IO of Cambridge draft). 
lrloreover, the ammunity of the building offers sufficient protection. 

As regards the question of who the privileged persons are, I entirely share .the opinion expressed 
in your letter (although opposed to practice), namely, that the privileges of diplomatic agents 
should be limited to official personnel and, as regards members of the family, to the wife and 
relatives in the direct line livmg with the privilegt'd person. . . 

With regard to extraordinary representatives, officials of the League of Nation~. commis
sioners, couriers, etc., I will refer to what I have already said above (see also the Washington draft, 
Article 11 and Article 15). · 

These are the ideas which I think it my duty to put before you, with the request that you will 
regard them as mere marginal notes. 

I shall be very haP{>Y if, within the modest limits of my capacity, I have been able to be of 
use to you, for it was With that sincere desire that this letter was written. 

(Signed) Dr. A. MASTNY, 

QUESTIONNAIRE No. 4. 

RESPONSIBILITY OF STATES FOR DAMAGE DONE IN THEIR 
TERRITORIES TO THE PERSON OR PROPERTY OF FOREIGNERS. 

The Committee is acting under the following terms of reference 1 : 

(1) To {>repare a provisional list of the subjects of international law the regulation 
of which by mternational agreement would seem to be most desirable and realisable at 
the present moment; 

1 , See the Auembly ReoolutioD adupted September 2lDd. 1914. 
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(z) After communication of the list by the Secretariat to the Government~ of Stntt'S, 
whether Members of the League or not, for their opinion, to examine the ~plies received; 
and· 

(3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to p~paring eventually for conferences 
for their solution. · 

The Committee has decided to include in its list the following subject: 

"Whether and, if so, in what cases a State may be held responsibl11 for damage dono in 
its territory to the person or property of foreigners." 

On this subject the Committee has the honour to communicate to the Governments a l't'port 
presented to it by a SutH:ommittee 1, consisting of M. GuERRERO, Rapporteur, and Mr. WANG 
CHUNG-HU1 1• · · 

The nature of the general question and of the particular questions Involved In it appean 
from this report. The report contains a statement ol one theory as to the principles governing 
State responsibility in the matten considered and of the particular solutions derived from the11e 
pnnciples. The Committee considen that this statement indicates the questions to be resolved 
for the purpose of regulating the matter by international agreement. AU these questions are 
subordinate to the larger question, namely: 

• "Whether and in what cases a State is responsible {or damage 1ullered by foreignen 
within the territories under its jurisdiction and to what extent the conclusion• of the Sub
Committee should be accepted and embodied in a convention between States. " 

It is understood that, in submitting the present subject to the Governments, the Committee 
does not pronounce either for or against the general principles of re~~ponsibllity let out In the 
report or the solutions for particular problems which are auggested on the basis of the~e 
principles. At the present stage of its work it is not for the Committee to put forward conclu~ions 
of this nature.· Its sole, or at least its principal, task at present is to direct attention to certain 
subjects of international law the regulation of which by International agreement may be considered 
to be desirable and realisable. 

In doing this, the Committee should doubtless not confine itseU to generalitir.s but ought 
to put forward the proposed questions with sufficient detail to facilitate a decision 01 to the desira• 
bility and possibility of their solution. The necessary details are to be found in the concl111ions 
of M. Guerrero's reP?rt •. · · 

In the same spirit, the Committ~:e begs to refer toM. Guerrero's report for the details when it 
submits to the Governments the following question, which is closely related to the main question 
brought to their attention above. 

"Whether and, if so, in what terms it would be possible to frame an international con· 
vention whereby facts which might involve the responsibility of States could be elltabllshed. 
and prohibiting in such cases recourse to measures of coercion. until aU po~~siblc means 
of pacific settlement have been exhausted". 

· In order to be able to continue its work without delay, the Committee will be grateful to be 
put in possession of the replies of the Governments before October 15th, 1926. 

The SutH:ommittee's report is annexed. 

· ' Geneva, January 29th, 1!)26. (Signed) 
Hj. L. HAJUIARSKJOLD, 

CluJim14tt of lhe Committee of Expert•. 

VAM HAIIEL, 

Di'ecwr oflhe Lerlll SecJiott oflhe Seerel4,illl. 

· o 11. De Vioocher waa a1oo appointed oa tbio Sab..coauuittee bat lie wu anfortanat.ely preveoted &om takinl ••1 
~-~~~m~~ . 

• Mr. waac Ch•DI·Hai tigned u.. Drigiaal tat ol the Sab-Coamalttee't report. Harinc unlortllnatel1 not boea 
able to attad ~_.,of~ Committee ol Experta. be il DOt nopoalible IDr ~ actaal tnt u anneud to the pr.en~ 
dcx:ument. thit tat coataiDiDS c:ataia ~ made by t» .Rapportear iD co.eq- m the diiiCDMioll Ia the 
Committee-

• See pap IOJ. 
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Annex to Queatlonnalre No. 4. 

REPORT OF THE SUB-COMMITTEE. 

M. GuERRERO, Rapporteur. 
Mr. WANG CuuNG-HUI.1 

1. Whether and, if so, in what cases a State may be held responsible for damage 
done in its territory to the person or properly of foreigners. 

2. Whether and, i/ so, in what terms it would be possible. t~ trame an international 
convention whereby facts which might involve the responsJbJlJty of Stafes cou~ be 
estabUshed, and prohibiting in such cases recourse to measures of coerCJon unt•l all 
possible means of pacific settlement have been exhausted. 

[Translation.] 
Before considering the question of the international responsibility of S~ates. for dat;nage 

done to foreigners, we think it will be advisable to examine not only the genesiS of mternat10nal 
law but the history of its growth, which is totally unlike that of nati~nal ~aw. · . 

Our inclination to do so is strengthened by the fact that the question ttself.-m the. form 
In which it is stated-might be regarded as a contradiction in terms, because ~t ~fers 1!1 the 
same breath to international responsibility, which can only arise out of the. violation of an mte~
natjonal duty, and damage caused to individuals, which is exclusively a question of domesttc 
law, 

In making this preliminary survey, we. s~all rely on the data pro~d~ by legal researches 
which have been successfully conducted wtthm the last few years, pnnctpally by the German 
and Italian schools. · 

I. 

For many years the juridical nature of international relations was denied by a number of 
authorities, but now the contrary view is almost universally accepted and is assuming definite 
shape as a legal doctrine. 

The modem conception, however, is by no means founded on an idea substituted for that 
of fus natural~. It is the outcome of a logical sequence of scientific investigations; the result 
of a careful study of the various stages of the evolution of international law. 

The absolute need of social intercourse created a need for law, that is to say, a set of standards 
to which the whole community had to conform. Indeed, it is impossible to conceive of any 
community, however small, without means of compelling its members to conform to its rules. 
These rules are determined by the nature of the relations between individuals, and by an equitable 
adjustment of the services they render. The compelling force which binds together the various 
individual interests of a community becomes a rule of law as soon as it engenders rights and 
duties. 

In relations between States, rules are the result of the will to create a social order governed 
by laws applicable to all. · 

So long as every State led an isolated existence, there could be no co-ordination of mutual 
relations. It was not until States realised that they had interests in common that they organised 
~hl'!l'~elve~ into an international community. In so doing, however, they did not sacrifice their 
tndiVJduahty. They merely combined their several wills in one common will and thus created 
law. This law is superior to all others, because it is the sum total of the wills of aU nations, and 
the will of each nation is itself superior to the will of the individual. 
. . ~ntemational law, thus established with all its juridical standards, dominates the will of 
tndiVJdual States and governs the relations of the whole family of peoples in a manner so un
d?ubtedly binding that no State can disregard it. The authority of each State is subordinate to the 
h.gher authority of the international community. The binding character of international law 
is founded on the free consent of States thereto-the consent of all States and not merely the 
consent of some. In other words, the unilateral will of one State or the collective will of a number 
of States is not sufficient to create legal rules binding on the whole community of States. 

. Therein lies the fundamental difference between national law and international law. The 
Will of the individual State is all-powerful in the creation of the former but it cannot create the 
latter. Only as a manifestation of the collective will of all States can 'international law assume 
a tangible, positive and objective form. . 

I~ ende~vouring, the~fore, to ascertain the existence of an international responsibility 
- P?mt which we shall discuss later-we must not look to find the duties from which it derives 
osutside the boundaries of that international law which has been formed by the wills of separate 

tates coalescing in one single will. 
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The common will to establish some given rule u a legal international nOl'lll is e.xpressed 
by formal or tacit agreement bet'ftell the natiom. Such agreement may or may not be in 
writing; but in either case, if it is carried out in practice, it is none the less the expression of 
a 1ri1l which is destined to govena the mutual relations of the States. Whether it 1M> termed a 
treaty or an international usage, whether it be founded on a Ynri11bcnt11C between States-as 
the German school would caU it-or on international custom, the agreement is equally p<lldtive 
and binding. It is a manifestation of a common will and it embodies aU the elements which 
characterise international legal rules. The force and authority of this will is equally valid, how· 
ever it maybe expressed: so much so. indeed, that the tr&JWat1on of a rule of CU!Itomary law into 
written law neither modifies its nature nor increases its value: for instance, the violation of the 

• immunity of diplomatic agents is not rendered one whit more or less serious by the fact that 
such immunity has or hu not been formally recognised in a treaty. 

It is none the less obvious that all treaties and usa(!es must be rtgarded u sources of positive 
law, but no treaty or custom between two States can be held to be a source of Jaw il it is in 
opposition to the will of the other States which form part of the community of peoples. 

In our report, therefore, we shall constantly make use of this criterion of a collective will 
u evidence of the existence or non-existence of international rtSpon~lbility. Wo shall thus 
avoid the old pitfall which hu so often proved fatal to others who, after wand~ring far from 
the domain of international law, have sought to regain their foothold by gra.~ping at ideu and 
notions which belong to quite a different sphere. 

As we have shown, the body of law established by the will of international aoclety Is tbe 
only law which can govena the mutual relations of States, in other words, the right!! and duties 
which States have accorded to or imposed upon thern~elves in their ~lations iflln u. The 
violation of any of these rights involves the international respon.~lbility of the offending State. 
Consequently, the injured State is alone entitled to complain. Under this system, States alone 
possess international rights and duties. 

Individuals do not come within its scope. They move on a lower plane, wbere their Uvea 
are regulated in accordance with standards set up by a si~~Ble will-tho will of tho State. In 
their own sphere individuals possess rights and duties and can accordingly incur rt!lponsiblllty, 
or, correlatively, invoke the responsibility of the State to which they belong. Thla body of 

' rules, which roverns the rights, duties and responsibilities of a State and of the individual• under 
its jurisdiction, constitutes domestic Jaw, which is different in every respect and circumstance 
from international law. 

According to the above definitions, therefore, the individual Is not a 11ub)ect of International 
Jaw, and the violation of a rule of international law does not involve tho individual in any 
responsibility. 

Similarly, u international Jaw imposes duties on Statea, only the individual Is Incapable 
of committing an offence against that law. 

Any other interpretation would be tantamount to reverting to univcl'llal rclatlona under 
· the ; ... fllllwtlle, which is contrary to the system of positive international law. 

Consequently in the present state of international Jaw, u it ought to be defined, we can no 
longer admit the expressions which are still commonly used-of "international rightl and dutiea 
of individuals" or "offences committed by individuals against the law of nations"-which are 
to be found in several treaties and legislations. The State is no more capable of violating the 
international rights of a foreigner-for the foreigner possessea no International rightl-tban tho 
individual is capable of disregarding international obligations. 

The error in question is due to an inexcusable confusion between national Jaw and Inter· 
national law; between the Jaw which governs the relations of the individual to tho State and that 
which governs the relations of the State to other States. It would amount to regarding Individual• 
u subjects whereas they are only objects. 

This enoneous interpretation is often met with In international practice when claims are 
made for damage done to foreigners. The State which make• the claim, instead of doing 10 on ita 
own behaU. comes forward as mandatory of the penon who has auffered the damage. 

The true rule should be that the individual may invoke the responsibility, under domestic law, 
of the State in which he resides; but that international responsibility may only be invoked by Statea. 

II. 

After thus briefly examining the foundations of international law and one of the difference~ 
between domestic responsibility and international responsibility, it will be easier for us to deal with 
the first part of the question raised in I. 

F irfl Question. 

WHETBER A STATE JIAY BE HELD RESPONSIBLE PO& DAMAGE DOll& IX ITS T.ER.RITORY TO THE 
PERSON OR PaoPEilTY OF FOREIGIIERS. 

The responsibility which we have to determine is international responsibility, i.e., responsi
bility resulting from the violation of international Jaw. We have teen that international law is the 



-94-

outcome of a collective will. We shall next seek to ascertain the circu_mstances in !"hich such a. 
collective will has been formed as regards the reciprocal rights and duties of States m the matter 
of the protection of nationals abroad. . . . 

This will, which is the creative force of internatiOnal law, was first marufested ~hen the mt~r
national community came into being.. States tJu:n r~alised ~hat they had c~on mterests w~h 
could only be harmonised by the rat1onal orgarusat10n of mter-State relations. The c~mm~ty 
once formed, new States are admitted to it by an act of high importan~, ~d the comm~ty. whic~ 
has already observed the pre-natal growth of the new State, exa~ Jts legal capac1ty, and JS 
only ready to grant recognition if the new State can in return offer satJSfactory guarant~. F_or 
its part, the new member, by the very fact of its recognition, is committed to the observation of 1ts 
international duties. 

To di'ICover these duties, and their conelative rights, we .must go ba~k to o'!e of th~ two 
sources of international law: treaties, or customary law. D!Xtnne only_ments ~el~tJ_ve cons1dera· 
tion as a meallS-tiometimes a satisfactory means-of throwmg further light on Jundical rules and 
rendering their fonnation easier. Doctrine as a creative source of law has even less force than the 
unilateral will of States. It has ~o power to 4ete~e wha~ is the ~nimous _will of nations. 
It may, however, become law by Its mcorporat1on m mtematJOnal pract1ce; but m that case the 
aource of such law is custom and not doctrine. · · · 

As regards the protection of fo1eigners, customary law lays down certain rules which ~!early 
express the definite will of States regarding the rights which they agree ~o. accord to foret~e~, 
the manner in which foreigners are to be treated, the method of detenrurung the State wh1ch JS 
rc~ponsible for their protection, and the means of ensuring such protection. . . · 

. It will be of interest to examine these rules because we shall have to revert to them every time 
we seek to establish the constitutive elements of an international responsibility. We shall sammarise 
the rules, briefly, in order to remain within the limits of our task. 

I. Rights. - Some rights are not rights created by States for the benefit of their nationals 
or of foreigners; namely, the right to life, the right to liberty and the right to own property. The 
community has simply recognised the existence of these rights and States have mutually undertaken 
to ensure the possibility of enjoying them. . . · · 

This undertaking Is so nearly universal that many authors have been unable to resist the 
temptation to regard these rights as international rights of the individual. But in so doing they 
have committed the fundamental errori>f attributing to the individual a character which he does 
not possess-they have made him a subject of international rights and duties. 

In speaking of rights, therefore, we mean that these individual rights ought to be recognised 
by all nations. In fact, wherever a man goes he takes his rights with him, and wherever he is it is 
the will of all States that these rights should be safeguarded. Before these rights, nationality 
sinks into the background, because they belong to the man as a human being, and are not, accord-
ingly, subordinate to the will of the State. , 

This, however, is not .equivalent to stating that the undertaking to safeguard these rights 
constitutes an &:bsolute guarantee against any action to the prejudice of such rights, or that the 
State is responstble for any infringement of such rights. Their recognition simply implies the duty 
of surrounding the individual, whether he be a national or a foreigner, with adequate means for 
defending them. . 

' . 

a. Tr~alnunl. - Here also the will of the community of peoples is clearly defined. It 
accepts the above-mentioned rights as being the minimum which a State should accord to foreigners 
in its tenitory, but it does not thereby recognise the right to claim for the foreigner more favourable 
tre~tment .than. is accc;>rded to na~ionals. The maximum that may be claimed for a foreigner is 
clvtl equality wtth nationals. Th1s does not mean that a State is obliged to accord such treatment 
to foreigners unles:' that oblif:ation has b~ embodied ~a treaty. We thereby infer that a State 
goc;s bey~nd the dictates of 1ts duty when 1t ofle!S foretgners a treatment similar to that accorded 
t? 1ts nationals. In any case, a State owes nothing mole· than that to foreigners, and any preten-
siOn to the contrary would be inadmissible and unjust 'both morally and juridically. . 

3· Th1 Protec~or State.- Nothing can be more logical than the desire of States to have it laid 
dow~ that protection must be afforded exclusively by the State in the territory of which the 
foretgner happens to be. 

This is easy to e_xplain. Prot~ction involves certain positive acts that can only be pedonned 
by the St&:te possessmg the soveretgnty. Any duality of sovereignty would be inconceivable, for 
one soveretgnty would exclude th~ other. The~ of the States, in this matter, may be adequately 
expressed as follows: No trespassing on the soveretgnty of another and no renunciation in however 
small a degree, of this essential prerogative. ' ' 

D~al p~tection woul~, moreover, const~tute !' twofold ~d unjust inequality - first, from 
the pot!lt of vtew of ~he natiOnals of the State m w~tch the. foretgner resides, who are only protected 
by t~e~ own State, and secondly, from the pomt of vtew of the foreigner's co-nationals, who 
remam 1n the home country: . A person leaving his country, and thus depriving it of his personal 
effort, W?uld possess the pnvtlege of being protected both by the State of origin and the State 
of adoption. 

4- M et'hods o/•1/or_di,.g ~okcliott.. - As to methods, the will of the international community 
hhas not been expressed m positive terms. Its duty is to protect foreigners but not to determine 
t e methods to be employed. • 

In other wo~s •. eve~ State is free to ~ect its own ~ys and means of affording protection. 
~e ~hn for ~his IS obv1ous. . The affording of protection is an element of national law, a field 
Ul w 1c the Will of the State ts the supreme arbiter. It admits of no intermediary. . 
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NewrtheJess. the general means emplo~ are almost e~rywhe1e the same: the laws and 
· organs of the State. Then: is no other -.-ay of ensuring the o~rvance of a duty involving a 

series of acts which are themsel~ subject to d~'«t'es of the State. 
Tbe State, however, remaiDS free to organise its internal existence as it thinks best. What 

is required of the State is the fulfilment of the international duty: bow it does so matters little. 
But, although the State is ~rfectly free to select -.bat methods It prefers for the rrot~>ction 

of foreigners within its territory, it is not free to restrict its l'l'sponsibility to ca~s o violation 
of the arrangements which it bas made. ' Responsibility may be incurred by failure to adopt 
methods wbi.ch should have been adopted or by the inadequacy of the methods actually adopted. 

Tbe above considerations will help us to formulate an answer to the lirst question asked. 
States are bound to conform to definite rult>S of conduct in l'l'spect of foreign nationals within 

. their territory. If these rules are violated, and if, in certain circumst ancn, damage Is then• by 
caused to such foreigners. the State in question may be ht.'ld responsible to the State of which 
the foreigners are nationals. · 

We say • in certain circumstances •, becaU!Ie damage dOt's not Itt u imply International 
responsibility. For international usponsibility to exist, the damage must be the result of a 
violation, by the State itself, of some international rule. Such violation may be positive or 
negative. It is positive when the State commits an unlawful act, contrary to international 
law; if, for instance, by a national law, it declares property owned by foreigners In its ll•rritory 
to be State property, without granting any compensation. It Is Df'gative when the State omits 
to fulfil a positive duty; for instance, when It fails to provide a judicial organ before which forl'ignt•rs 
may defend their rights. . 

In both cases, the State bas failed to fulfil an obligation which it voluntarily and fn•ely 
assumed as a member of the international community-the obli~ation to accord to the lntllvltlulil 
certain rights, including the means of defending these rights. The State of which that Individual 
is a national is wronged, in the first case by an act contrary to international law, and In the 
sec:ond case by an omission to fulfil an intemational duty. The rnponsibility Is, therefore, 
international, because the act, or the omission, Is to be laid at the door of the State itself. 

Nevertheless, in order to establish international responsibility beyond doubt, care 1hould 
be taken to ucertain that an international right does exast, and that it ill not merely a case of 
some damage-no matter what-haviR¥ been 1ulfered by a foreigner. 

The same act may, according to circumstances, be contrary to Inte-rnational law, or quite 
unconnected with international law. For instance, if a State were bound by treaty to grant 
to the nationals of another State treatment u favourable u that which 1111 dome-stic lt•glalntlon 
accorded to its own nationals, any infringement of this rule would involve the International 
responsibility of the former State. An illegal act would be imputable to that State. Hut, If 
no such treaty obligatioDS bad been incurred, no responsibility could be Invoked, because the 
other source of international law-customary law-does not impose this obligation. 
-. When we speak of an illegal act committed by the State, we mean an act done by the organ• 
through which the State performs its functions and which enable it to fulfil Ita International 
duties. 

Every one of these orgaDS, whether it be legislative, administrative or Judicial, can commlt 
an illegal act, contrary to the rights of another State, lmr.utable to the State to which the organ• 
belong, and consequently involving that State's rrsponsability. 

Should any act or omission, in the circumstances mentioned above, cause damage to forclgncn, 
international responsibility would arise, not by reason of the damage IUffered, but bt .. cau~e of 
an infraction of international obligations which the State was bound to fulfil. In the cue now 
under consideration the obligation arises from the fact that States are bound to alford protection 
to foreigners under their juriJdiction. 

We say " under their jurisdiction ", and by this we mean that protection must be afforded 
in all territories over which the State exercises its sovereignty, though It cannot be afforded 
outside these limits. · Consequently, a State is bound to fulfil this obligation In ill colonies and 
protectorates, but is not bound to do so in any part of ita colonit!l or territoril .. which may, 
temporarily or finally, have ceased to be subject to ita sovert.oignty. 

In the latter case, the dut:y of protection would devolve on the State occupying such territory. 
In composite States, the infraction of an international rule by one of tbe component Statt!l 

of the federation involves the responsibility of the central power, which reprt"'t:nta the State 
in its international relations. Tbe central pawn may not advance the argument that the com· 
ponent State is autonomous; it cannot, any more than a centralised State, plead the independence 
and autonomy of authorities of a member State in order to avoid responsibility for, ~ay, some 
legislative act. An argument of this kind, which might be admiMible in domestic law, is inadmiJ. 
sible in international Jaw, because, as regards relations between States, the community of nations 
only recognises the authorities which repretent a State in external affairs. 

M regards composite States, the question hal been Ntisfactorily lettled in Article 4 of the 
Regulations adopted by the Institute of International Law at its eession of September Ioth, 
1900. when: it is laid down that " the government of a federal State composed of a certain number 
of small States. which it represents from an international point of view, may not plead, in order 
to avoid the responsibility resting upon it, the fact that the constitution of the federal State 
does not give it the right to control the member States, nor the right to exact from them the 
discharge of their obligations·. 
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III. 

Secon4 Parl of the First Queslitm. 

JH WHAT CASES A STATE MAY BE HELD RESPONSIBLE FOR DAMAGE DONE IH ITS TERRITORY TO 
THE PERSON OR PROPERTY OF FOREIGNERS. 

The foregoing considerations will be of great help to us in determining th~ limits of inter
national responsibility in individual cases, without having recourse to obsolete 1deas or concep-
tions based on analogies derived from domestic law. · · · 

It is particularly important, in the codification of intem~t!~nallaw, to steer. resolute!~ cle~ 
of all conceptions which would tend to augment the resporiSlbility of States by mcorporatmg m . 
international law principle& drawn from dissimilar and even contrary sources. 

Such tendenc1e1 have prejudiced the cause of international law and have i!lcreased rather 
than reduced the number of international disputes. We must be _careful. to avo1~ all exag~era
tion, as this might constitute a lasting and serious menace to friendly mtel'f?atlonal. relatiOns. 
We must always consider the inter-State will, the only force that can create mtemationallaw, 
and must refuse to admit responsibility whenever international opinion is divided or doubtful. 

This will certainly be a prudent attitude to adopt, all the mor~ so because Sta~es, as at p~sent 
organised, possess in themselves the necessary means for rendenng the protection of foreigners 
effective. 

It is In the light of these observations that we shall now proceed to consider the valious 
circumstances which may cause damage to foreigners and which may or may not involve inter· 
national responsibility. 

'Political Crimes commiUed against Foreigners in 1/u Territory of a Stale. 

Political crime is the most serious case which can arise, since international law requires a 
higher form of protection for the foreigner who represents his State officially. 

This crime, however, would not in itself constitute a violation of international law. Men, 
whether they are public officials or not, will always be exposed to the risk of injury and damage. 
It was obviously not the intention of the international community that the representative character 
of an individual should render him immune from ordinary misadventure. · 

Nevertheless, States have undertaken to exercise greater vigilance over these persons than they 
do over private individuals. They are also bound to take special steps to forestall any assault 
against the persons of foreign representatives and to display particular energy in pursuing the 
criminals and ensuring the proper course of justice. 

Only if a State neglects these duties, or fails to act with all due diligence and sincerity, will its 
conduct involve an international responsibility. . . 

This question has already been examined and skilfully settled by a special Committee of Jurists 
appointed by the Council of the League of Nations on September 28th, 1924. 

The question was defined as follows: 

" In what circumstances and to what extent is the responsibility of a State involved by 
the commission of a political crime in its territory ? • . 

The reply of the Committee of Jurists was: 

" The responsibility of a State is only involved by the commission in its territory of a 
political crime against the persons of foreigners if the State has neglected to take all reason
able measures for the prevention of the crime and the pursuit, arrest and bringing to justice 
of the criminal. 

"The recognised public character of a foreigner and the circumstances in which he is present 
in its territory entail upon the State a corresponding duty of special vigilance on his behalf. • 

This method of definiitg the international duty of a State and deterrninirJg the limits of its 
responsibility is entirely in keeping with the criterion which we suggested in Part I of this report. 
It has never been the mtention of States themselves to guarantee the inviolability of individual . 
rights or to assume responsibilities which belong to others. They have simply undertaken to 
m~ such d~mestic arrangements .as will ensure .~t foreigners sh~ find in their territory the 
relative secur1ty afforded by good mternal orgarusation and the existence of appropriate organs 
for the repression and judgment of crime. · . 

This limitation of the obligation, and of the consequent responsibility, should impel the State 
which has suffered as a result of the crime to adopt an extremely prudent attitude towards the 
State in which the crime was committed or attempted. Responsibility cannot be established 
until a full enquiry has been conducted into the facts of the case. Therefore as regards political 
crimes committed against strangers, we propose the adoption of the text whi~ was given above. 

I Ue gal .d cis of Officials, 

We have said that officials, to ~hatever branch of the national administration they may 
belong, are organs of the State and the~r acts are consequently to be regarded as acts of the State, 
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.• ~ .It is indeed through its officials that the State exercises protection. The obliption to provide 
officak has not been contracted in so definite a form as we have stated it, since mternationalliLW 
bas created _the duty without laying down rules for its application. But, since the State is an 
~entity, it must, in order to fLnd expression. provide itself with orpns whm:~with to exercise 
itS powaL . 

. • Again. though it is perfectly true that the State is not bound to ~ any specified organ, 
1t ~ none th~ less under an obligation to set up all the organs which 1t requires to fuUU its inter
national duties. 

The first question which now arises is wheth~ all acts of officials should be regarded as acts 
of the ~tate. . ~ ~-is in the _negative. and we draw a distinction between ac~s ~omplished 
by official• Wlthin the limits of thett competence and acts which go beyond these limits. 

The form~ are truly acts of the State and, if they are contrary to international law and 
adversely affect the rights of another State, they must certainly lnvulve the l'e!'pOn!libility of the 
Stat.e to which they can ~e~nitely and indisputably be ascribed. If, in these circumstances, a 
foretgner suffers damage, 1t 11 for the State to make compensation for such damage. 

The reason for this is clear. When the official acts within the limits of his competence, he Is 
obeying a command of the State. If such command infringes a rule of international law, the St11te 
must .be responsible, since the infringement must arise from the command being wrongful, either 
as gomg beyond the rights of the State or as failing to satisfy a duty owed by the State. 

In either case, the act of the official, though lawful from the point of view of dome!itiC luw, 
is an illegal act on the part of the State. 

In order, however, for the respoDSlbility of a State to be really involved beciLU!IIl a foreigner 
had suffered damage through the fault of an official, and for the State of which the foreigner l.!i a 
national to be entitled to consider itself wronged and to claim reparation, certain conditions must 
be fulfilled. These conditions are as follows : (I) the act accomplished by the official within the 
scope of his official powers must be contrary to an international duty; (:~) the duty violllted mll!it 
be a legal and not merely a moral duty; (J) the right invoked by the injured State the violation 
of which has involved the damage must be a positive right created by treaty between the two 
States or by customary law duly recognised as emanating from the collective will of States; and 
(4) the damage must not be the result of an act accomplished by the official in defending the rights 
of the State. · 

When these basic conditions have been fulfilled, the international responsibility become• 
clearly established and the State cannot plead the inadequacy of ita laws. lt has, indeed, incurred 
responsibility precisely because it has not foreseen the need of adequate legislation to enable It to 
fulfil its international duties. That is the main rea110n fur the publication of treatiea. By their 
publication treaties become laws which officials are bound to know and observe. 

· 1/IIN IICI oJIIu ogicial i& 11cwmplishetl oulsitl1 1/u ~eop1 oJ hi• complle..u, that is to say ,If he 
has exceeded his powers, we are then confronted with an act which, juridically •peaking, is not 
an act of the State. It may be illegal, but, from the point of view of international law, the offence 
caunot be imputed to the State. 

Those who seek to render States responsible for auch actt are obliged to fall back on theoriea · 
which are often ingenious but which have no place in international law. We may quote, for 
instance, the theory of culp" ;,. lliglflllo or ;,. etutodietulo. This theory, like all the other faulty 
theories, is based on a presumptio furi• el dl fuFI, which cannot be applied in international law. 

Moreover, is any State so perfectly organised that it can be certain of never making an error 
in choosing its officials or supervising their acts 1 Can it even be atated that a man will alway• 
conscientiously fulfil his duties and be incapable of ever committing a wrongful act 1 

Some persons assert that the existence of this responsibility is supported by the numerous 
precedents to be found in the past history of international claims. It would be extremely dangerous 
to attribute any value to these precedents. Positive international law cannot derive tu atrength 
from sources which are so exiguous and 10 conllicting. · 

A practice which is based on the use of force cannot be delctibed as international prac!ice 
in the sense admitted by international law. On the contrary, for the sake of the law' a prettlge, 
we shonld be careful to include in customary law only that which undeniably represent• the 
definite will of all States composing the international community. 

It would be inconceivable that States should, in their anxiety to protect foreig!U:"s, go 10 far 
as to guarantee these foreigners against all abuse of poYter on the part of the authont1e1 and aub· 
stitute international responsibility for individual respollSibility. 

Just as the act of the official, accomplished within the limit of his competence, is, from the ~int 
of view of international law, an act of the State, because it constitutes an application of the national 
law-no matter whether such law be perfect or fanlty~ an irregularity OD the part of an offiCial 
is an individual act, which is not willed by the State and may even be the result of malice on the 
part of the official . 

Although such cases should not be regar~ as coming within ~he ~ of international 
law, the State is nevertheless bound to proceed ID IUCb a way as to obvta~ their ~UJTence as far 
as possible, and to enable the foreigner who has been wronged to take actwn against the offender. 

We shall therefore place these cases in a higher category than unlawful acts committed by 
individuals who are not officials. Acts of private persons and acts of officials who exceed thea 
powers are alike private acts, but we consider that the vigilance exercised by the State should be 
more strict in the latter case. 
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Thus with regard to acts of officials, inte~national responsibility arises i_f a Govemmc_nt, 
be' · f~d that an official is about to commtt an unlawful act agrunst a nattonal of a foretgn 
St~~ doet~not take timely steps to prevent it; or if, when the act bas been committed, the Go!em· 
ment'does not hasten to visit the official in question wit~ condi~;n puni~h.ment un~er tb~ nab~mal 
legislation; or,again,if it fails to give,effec~ to !he proceedmgs which the mJured foretgner lS entitled 
to bring in conformity with the State alegtslatton. · . . . 

Apart from these circumstances, a State cannot be held respoDStble under mtemattonallaw. 

Acts of Private Per-s. 
It is in this connection, more especially, that ~ mass oftheory bas ,bet;n. evolved with a .vi~w 

to proving that a State is intema;tion~y responsible for t~e acts of mdlVlduals subJect to ats 
junsdiction. None of these theones will bear careful scrutmy. 

In the first place an attempt has been made to resuscitate a medizval conception under which 
the body politic was'beld to be responsible for the acts of its m~mbers. This concep~on, which 
may have been of some service when all power was concentrated m the hands of soveretgns, would 
be uttetly inapt in the present position of the relations between the State and the individuals 
under its jurisdiction. . . 

Grotius took a step in the right direction by opposing to this theory the Roman concept!on 
of culpa, but his view was still far from meeting the requirements of international law and defirung 
the true function of modem States in their international relations. 

At the present time, the postulate that the State is not responsible for the acts of ~thers has 
become a basic legal rule: indeed, if it were not so, the very foundations of the commuruty would 
be shaken. • 

The sovereigns, who were formerly identified with the State, are no longer absolute mast.ers 
of everything within their territory. The individual as well as the soveteign has a sphere of achon 
proper to himself. He bas full liberty of action and is responsible for his acts. The relation of 
one State to otlwr States is the same as that of the individual to the State in which he resides. 
If one private person, be be national or foreigner, causes injury or wrong to another private person, 
be he national or foreigner, his act, being unlawful from the point of view of domestic law, entitles 
the injured party to take legal action in conformity with the law of the country. · 

We do not think it necessary to dwell at any length on this subject, as its intportance, from 
the point of view of international law, is slight. Should any doubt arise concerning wrongs due 
to the acts of private persons, it will be sufficient to refer to our definition of the violation of inter· 
national law and the nature and limits of the responsibility of States in their mutual relations. 

Acts performed in till Exercise of Judicial Functions. 
If there is one general principle concerning which there can be no discussion, it is respect for 

the majesty of the law. As between self-respecting States, there can be no greater insultthan to 
question the good faith of municipal magistrates in thfir administration of justice. · 

There are certain other principles as unquestioned and as widely observed as the above. 
For instance, the principle that all interference or claim to interfere with the regular course of 
justice in another State is tantamount to an attack on that State's internal sovereignty. 

Hure we have certain legal standards, as categorical as they are precise, created by the will of 
aU countries as rules of conduct to be observed in all circumstances of the life of the international 
cortununity. 

As regards the duty of affording judicial protection to foreigners, it is sufficient that they 
sh.ould be granted a legal status, which they can assert through appropriate laws and independent 
tnbunals to which they are allowed access on the same footing as nationals. Neither more nor 
less. 

The decisions of these tribunals must always be regarded as being in conformity with the law. 
N?ne but .a Judge of the country is entitled to interpret that country's law. Even if he makes a 
mistake hts udgment must be accepted; the dignity of justice and the character of modern States 
demand this. · 

The ~pinion tha~ a State.is not resp?nsible for a judicial error committed by its tribunals is 
so firmly amplanted m the mmds of nations that legal publicists in all countries have criticised 
-and often very harshly caiticised-the arbitial award under which De Martens declared the 
Netherlands to be responsible for the judicial error committed by its courts in the case of the 
Australian vessel Cosh~ Rica Packel. · 

This is equivalent to. stating that ~~e community of nations admits no appeal against judicial 
~rrors oth~r _thal_l that which the kx loe1atself may afford to foreigners as well as nationals, and that, 
1f no p~o~~on as made for appeal, both parties must acquiesce and cannot claim to invoke any 
responSlbality at !ill.on the part of the State in which the case was heard. · 

. The same pnnc1ple must apply to sentences which have been termed "wn1'ust" or "manifesllv 
NIIJIISt", . "' 

Nothing could be more ~~us ~~to admit the possibility of rehearing, ~where than in 
the courts of the country, a ludiC!al declSlon alleged to be contrary to justice. An opening would 
thus be afforded for abuses o every kind, for the most serious violations of internal sovereignty and 
for countless international conflicts. · 

As States are at present organised, each being bound to respect the institutions of the others. 
!"''Y. endeavour to create, at a given moment, a special court having power to overrule the national 
Judicature would be unthinkable. 
S Unless ~ are ready to overset the one true basis of international la-the collective will of 

tates-we Will not entertain the supposition that States, when they entered the community, 
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ever contemplattd an abridgment of the d~ity and authority of their own rourts of law. That. 
however. would be the final nsult of rehearing a case where no provision for appeal existtd under 
the legislation of the State c:onc:emtd; and yet the advocates of the theory of international respon· 
sibility, in connection with judicial decisions vitiated by _,.ifesl or ~"KN"' it~jNSiicl, would inevit
ably be led to provide for some such re-hearing. 

Where would they find a swper-/1111{1 competent to determine the existence of such injustice ? 
And, supposing that they could discover such a penonality, what would become of the princiJllo 
of the equality of States, a principle on which tlie international community is based. and wh1ch 
cannot be disregarded without shaking the whole edilic:e to its foundatiuns ? 

Moreover, to admit the possibility of international proceedings being brought in another 
country, in opposition to the original us l«i, would be contrary to the international rule under 
which nationals of a foreign State cannot claim more favourable treatment than nationals. This 
would, however, be the result if foreigners bad an international appeal open to them in addition 
to the remedies offered by the national law. -

We should not continue this reasoning any further had not a number of modern lrgal publicists 
unfortunately come forward in favour of this view of international responsibility. We must 
therefore persi_st in our argument. and we shall substantiate our contention-that no internntinnal 
recourse w admissible against munici~ judgments-by quoting certain ca~s. The110 Callel• 
demonstrate the repugnance with which requests for intervention on these lines have almo11t 
invariably been received. 

In I88S, when the Government of the United States of America received a rtquest of this kind, 
the Secretary of State, Mr. Bayard, sent a letter to tho American Minister In Mexico in which he 
said: "This Department is not a tribunal for the rehearing of dcc:isiona of foreign courts, and we . 
have always laid down that errors of Jaw and even of fact, committed by these tribunals, do not 
afford a motive for any intervention on our part •. 

Another American Secretary of State, Mr. Marcy, adopted a aimilar line in writin1 to tho 
United States Minister in Chile, Mr. Stark~atter: "lrr~gularitiea committed in the Cllllll of an 
American citizen in Chile, unless they amount to a ,./Ns(d oJ jNsliCI, afford no grounds for inter• 
vention by the United States. • . 

When Great Britain and Portugal submitted to arbitration the question of the alleged miiHifiSI 
ifljNSiiu of a decision given by tho Corte de Relaclo, the arbitration tribunalatated: "While we 
unhesitatingly admit that the decision wu erroneous, we cannot agree that it wu manife"tly 
unjust. It would be manifestly unjust to hold the Portugue~~e Government to account for faults 
imputable to the courts of that country. According to U1e Portuguese con11titution, th~!le court I 
are absolutely independent of the Government and therefore the Government can exert no lnftuenco 
over their decisions. . The British Government cannot disregard thil fact without at tho ~arne time 
disregarding the whole existence of Portugal as a civilised State, and that is obviouKiy not tho 
intention ol the British Government. • 

As these views were expressed in cases in which the party concerned happened to be a arnall 
State, we can well imagine the reception which a great Power would accord to a claim to hold it 
responsible for an unjust decision given by its magistratea. 

In every State the independence of the judicature and respect fur the law are recognised 
as such fundamental principles that even when tho courts are called upon to apply tho rules of 
private international Jaw, which, as a result of an international treaty, fall within tho acope of the 
State's own Jaws, they are not made aubject in doing 10 to the supervision of their Government 
(resolution of the Institute of International Law at its session at The Hague in 187'-). 

Another theory which il quite as inadmissible il that international responsibility Ia incurred 
through abnormal delay in the administration of justice. 

No State can claim to possess courts 10 efficient that they never exceed the time-limit laid 
down in the laws of procedure. The larger the State, the greater the number of CaleS brou~ht 
befdre its judges, and consequently the greater the difficulty of avoiding delaya, aometimea qmte-
considerable delays. · • 

· U we agree that the State is responsible neither for judicial errora nor for the manifest lnj Ulltice 
of judicial decisions, nor for abnormal delay in the administration of justice, are we to infer from 
this that the State has no responsibilities in regard to the manner in which It dispellllel justice? 
Certainly noL Its international responsibility may become aerioualy involved. 

We have already shown that the State owes protection to the natwnals of foreign States within 
its territory, and must accord such protection by granting fureignera the neceuary mea111 for 
defending their rights. But these means can only be auch u are made available by the law• and 
courts of the country and by the authorities responsible fur public order and aecurity. 

In the case in question the State would not be fulfilling its duty towarda other States if it 
did not allow foreigners to have access to its courts on the same terms aa its own nationals, or if 
these courts refused to proceed with an action brought by a foreigner in defence of the rights which 
are granted to him and through the means of recourse which are provided under the domestic 
laws. 

Such responsibility would arise aa the result of • letJial of furtiu. 
In saying "on the same terms aa its own nationals•, we desired to emphasise the ~i.ty 

of equality aa regards access to the means of recourse open to all persons under the same JUrillcbc
tion. Thus, if the nationals of a State are allowed to appeal from the decision of a court of first 
instance, the same privilege must be accorded to foreigners when their recognised rights are in 
dispute. 

The decision of a judicial authority, in accordance with the ks lo&i, that a petition aubmitted 
by a foreigner cannot be entertained lhould not. however, be regarded u a denifll of justiu. 
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The State has fulfilled its duty by the very fact that the local tribunal has been able to give a 
deci<Uon regarding this request. . . 

Dmuu of jNStiu is therefore a refusal to grant foreigners free access to the co~ts UlStl.tuted 
in a State for the discharge of its judicial functions, or the failu_re to gr!lllt free access, m ~particular 
case, to a foreigner .who seeks to defend his rights, although, m the crrcurnstances, nationals of the 
State would be entitled to such access. . . . 

In conclusion, therefore, we infer that a State, in so far as _it is bound t? affor~ j~dic1al protec- ' 
tion. incurs international responsibility only if it has been guilty of a denial of1ustue, as defined 
above. 

Damag' causd to Foreigners i" Casu of Riol•ntl Civil Wa,.. 

This problem has long been a source. of disputes ?f .every kind, and discussiofll! which ~ave 
.not ye~ led to the enunciation of any defirute rule. Thts IS not due to the absenc~ of m~ernatlon~ 
juridical standards b~ which the ptoblem ~ight be sol-..:ed. ~ut rather to a hab1t, w~ch certatn 
exponents of internauonal law have acqurred, o_f straytng mt~ fields whe_re no en~urry on t~e 
Jines of international law can be usefully earned out, and then evolvmg a senes of qutte 
unwarrantable conclusions, by means of analogies which at·e incompatible ~th that law. . 

Some authorities, in their desire to attain these results, have not hesttated to delve mto 
the remote past, and to explore both the individualist and collective conceptions of law. 

When these theories have crumbled away in the light of careful research, other theories 
have been advanced to replace them-new indeed, but equally futile. 

The latest of these were expounded during the discussion of the regulations drawn up at 
NeucMtel by the Institute of International Law, namely, the theories o! e"pyopyiatioff and Stau 
risk (risque etatif ). · 

We will examine these theories briefly, but will not of course approach the question from 
· the same standpoint as their authors. Our sole concern is to discover rules of international law 

capable of being codified; we cannot therefore allow ourselves to wander deliberately further 
and further away from international law in the search for some basis of international responsibility. 

Brusa has done so, and has openly avowed it. In his report to the Institute of International 
Law he states that foreign diplomatic intervention should be limited to cases in which justice 
is not accorded to a foreigner who has suffered damage in time of riot or revolution, or in \\hich 
the Government has violated the law of nations, in particular (he observes) by violating a treaty 
under which foreign residents are exempted from forced loans and contributions. · 

" In this case, n adds Brusa, " in addition to the correlative duty of affording compensation 
for the services rendered and returning the property received, the State has, it would seem, at 
the same time actually incurred responsibility towards the foreign State under the law of nations, 
and has thus afforded ground for direct diplomatic intervention." 

Unless we are mistaken, the !~cal outcome of Brusa's idea is that: 

L The obligation to compensate for damage arises from the fact that the State has received 
services; 

2. The responsibility of the State only becomes of an international character when the 
State violates the law of nations by the denial of justice or the violation of a treaty. 

. This would prove that the " responsibility " arising out of Brusa' s arguments is purely am . 
. In correlation y.ith his theory of compensation for benefits received by the State (and as 
if he purposely desired to break away from international law), he advances simultaneously his 
other theory of expropyiatitm in civil matters. · 
· Wha~ would become of international law if rules deriving from private law were thus trans
ferred to 1ts sphere on th~ sole ground !'f some sort of analogy ? And is there really any such 
analogy between the relations of States snter se and the relations between a State and individuals· 
between ~ ~~tional community and the national community ? In the first place, ther~ 
can be no Juridical analogy between two bodies of law which are different as to their source 
their content and their validity. International law and private law have been created, and ar~ 
moved, b:r t.wo sep~rate forces, which have absolute~y no kinship with one another. For the first, 
~~~out;h it JS su:penor, the concourse of many wills JS required; the latter is subject to no such 
limitative necesStty. 
. .Acc:ording to t~ principle, therefore, international law must keep itself pure from any 
infiltration of domestic law. 

Neit~ in the theories of ~rusa, nor in the. applicatio.n ~f the idea of risk (risque) proposed · 
by Fauc~ on t~ s_ame occ~on, d<! we percetve a'?y prmctples of private law which could be 
converted into prmaples of mternahonal law. It JS therefore jundically impossible to draw 
any conclusions therefrom, even of a provisional nature. 

In short, !t is.i~ to asse.rt that. the eleme!lts requin;d _to establish international responsibility 
can be found lD avilla\\< or m the 1deas applicable to c1villaw. · 

Apart from .t~ fundamental difficulty whic~ ~e have pointed out, these two theories are 
~ to other cntiClSmS. ~ theory of exf'!'oprsatson, for instance, ceases to be accurate when 
rt places all lou that a foretgner may suffer m the case of revolution on the same footing as the 
~ of pr~ for reasons of public utility. In the latter case we have a rendering of services 
wbtch ~ttutes an un~oubted ~itle to compensation, however the question may have arisen; 
~=: m other acta whtch may mvolve lo~s. we do not perceive a similar rendering of material 



- IOI-

The theory of State risk (risque l.tatif) tends to introduce into international law economic 
conceptions which are out of place in international relations. The arguments by which it has 
been sought to bring these conceptions into the sphere of international law neither enhance their 
val~e nor _justify their admi~on. ." Forei~ners ", said Fauchill~, "who come to. take up their 
res!dence m. a .country constltu!e, h~e nat.IOnals, a s~mrce of. gam for the State m which they 
res1de: therr mdustry and the1r SOJourn m the temtory brmg profit to the State. Is it not 
logical and just that, in return, the State should be bound to give compensation for loss which 
these persons-be they nationals or foreigners- may have suffered at the hands of other nationals 
or other foreigners ? " · 

Would it not be more logical toreverse the argument and say: Foreigners do not leave 
their homeland in order to be of profit to the State in which they take up their residence. On the 
contrary, they come to the country with the definite intention of availing themselves of its wealth, 
its hospitality and its institutions, hoping to .carve out for themselves a better position than 
that which they have left behind them. Their change of residence being voluntary, they must 
accept all the risks of chance happenings and unforeseen events. 

In this survey we should also reject all theories which base the responsibility of the State, 
in case of riot or revolution, on a presumptio juris et de jure or an obligatio ex delicto. 

International law itself provides the basis for the solution of this question. 
A riot is an act committed by private individuals, and not by the State. No loss occasioned 

to foreigners by a Iiot involves international responsibility unless the State has neglected to 
fulfil its duties of exercising vigilance, repressing disorder and providing judicial protection. 

Damage caused by revolution may be the result of acts committed by either of the opposing 
parties. If the acts are committed by the lawful authonties, whose concern it is to restore order, 
the State is not responsible for the fact that, in exercising its supreme Iight and duty, it has 

. caused damage to foreigners, since the interests of the community, of which foreigners as well 
as nationals form part, are higher than any private interests. The State, by taking steps to restore 
the well-being of the community, has simply acted as an entity whic}l is bound, both from a national 
and an international standpoint, to maintain order and security. The former duty arises under 
the constitution, and the latter under the obligation which the State has contracted to ensure 
normal conditions of life for foreigners, and these l"Onditions can only be secured if order and 
peace prevail. Although the claim of absolute irresponsibility may just conceivably be open to 
question when a State is exercising a right, it cannot possibly be questioned when the State is 
simultaneously exercising a right and discharging an international duty. 

We do not share the opinion of those who deny that revolution is a case of vis major. In 
general, neither wars nor revolutions are desired by the State-the latter, indeed, even less so 
than the former. They almost invariably occur because some blind force, against which the public 
authorities are powerless, has been set in motion. No State is immune from the evil. Revolution 
bursts upon a country with all the brutal force of some convulsion of nature. Foreigners as well 
as nationals have to partake of the consequences and share in the good or evil fortune which 
these undesired and unforeseen events may bring. 

· If it could be sustained that the protective role of a State renders it indisputably liable to 
grant compensation for all losses suffered by foreigners, we could not overlook the question of 
compensation for losses caused to foreigners by strikes. In this case the responsibility of the 
State would be even more directly involved, since, in almost all countries, the State recognises 
the right to strike, or at any rate tolerates strikes. It should not be forgotten that in the intensive 
modern life of great cities a strike may cause greater loss to foreigners and nationals than that 
occasioned by minor revolutions, which have often formed a pretext for inordinate claims. 

Loss occasioned by the acts of rebels or revolutionaries comes within the category of acts 
done by private individuals and therefore not imputable to the State. In this connection we 
should remember the rule that the duty of protection is confined to the territory .over which the 
State exercises its sovereignty. · · 

A State cannot be held responsible for occurrences in a territory no longer under its authority 
or control, when a case of vis major prevents it from fulfilling its duties as protector. 

Let us now refer to customary law in order to ascertain whether there is any rule which may 
be regarded as an expression of inter-State will in the matter of losses suffered by foreigners in 
civil wars. 

Customary law demonstrates with mathematical exactitude that States, wherever situated. 
have on all occasions absolutely rejected all international responsibility for such losses. 

Powerful States have invariably asserted this rejection of responsibility in terms so clear and 
precise that no doubt can exist as to their very definite views on the subject. Weaker States, when 
they have not been able to resist external pressure, have indeed paid indemnities, but always 
subject to the reservation that they were not bound at law to pay them, and were simply doing 
so as an acl of grace. · 

We will quote a few instances of States which, on various occasions, have pleaded the non
existence of international responsibility: Belgium, in 1830 and 1834: France, in I8Jo, 1848 ll:lld 
1871; Russia, in 185o: Austria, in 1865; the United States of America during the War of SecessiOn 
and in 185I, when a number of Spaniards were victims of the populace of New Orleans; and also 
all the States of Latin America. 

Treaties concluded between certain European States, and between several of the ~merican 
States, which contain provisions disclaiming responsibilitf in case of damage occasm~~ by 
revolt and civil war, have often been the subject of critiCism. We think that these cntiClsms 
ought rather to be levelled against the nations which, in defiance of all international ru~es. have 
sought to impose on other States a responsibility which the latter could never really have mcurred. 
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The States ~ Latin American have acted ~~y in endeavouring to secure protection for their 
legitimate rights by means of treaty provtSlons. 'bil't 

It shoUld be noted, moreover, that these treaties are careful not to exclude responst I Y 
arising from 11 tlettial of fustiu. . . . . · · · d 

In short, if international law ts to be codified-as tt cert;~mly sh?uld be-t~ accor ance 
with the will of States, as manifested either by treaties or by mte':Ilatlonal p~actlce, we ~ust 
conclude that the State is not responsible for loss suffered by foreigners m. cases of rto~ or revolution. 

We do not, however, include in this category loss of property sustan1:ed by fo~et~ers through 
the action of the State as a result of requisition, expropriation, confiscation,, spoliation or on any 
other arbitrary proceedings. Whether in peace, in war or in t!me of revolution, the State should 
be foren1ost in respecting and protecting the property of foretgners. . 

We have said that property, with life and liberty, forms part of the funda~e~t~ nghtsofthe 
individual. and that these rights must be recognised and protected wherever the mdivtdual ha:ppens 
to be. A state of war or revolution would in no way justify the violati?n of an_y of these ng~ts. 
and a State failing in the duty, which it has contracte.d with r~gard to the ~t~ational commumty, 
to afford safety and protection would also incur mt~ational responstbtlity. . . . 

The State is therefore bound to grant compensation for the property of foretgners which tt 
· has appropriated in time of revolution. . 

As regards the property of foreigners seized by revolution~ies or reb~ls - ~n ~~ whtch, as 
we have pointed out, falls within the category of acts commttted by prtvate mdtvtdual&-~he 
State must provide such foreigners with all-facilities for prosecuting the.offenders an~ recovenng 
possession of their property. If, on the contr~. 0e State. were to depr!v~_these foretgn~rs of all 
means of action, by passing a law of amnesty,_ tts mternatio~al re;;ponstbiltty W?uld be m\<Olved 
and it would be answerable for any damage which the revolubonartes or rebels nught have caused 
to the foreigners in question. 

v. 

Secontl Question. 

WHETHER AND, IF SO, IN WHAT TEIUIS IT WILL BE POSSIBLE TO·FRAME AN INTERNATIONAL CON
VENTION WHEREBY FACTS WHICH MIGHT INVOLVE THE RESPONSIBILITY OF STATES COULD 
BE ESTABLISHED, AND PROmBITING IN SUCH CASES RECOURSE TO MEASURES OF COERCION 
UNTIL ALL POSSIBLE MEANS OF PACIFIC SETTLEMENT HAVE BEEN EXHAUSTED. 

. We have shown that international responsibility does not arise by reason of any loss which 
foreigners may sustain but by reason of a failure to act, or the conunission of an act, contrary 
to international law and imputable to the State. Although in some cases responsibility clearly 
results from the existence or non-existence of a fact, it is often -we might say almost always
n~ to conduct a careful enquiry into the facts in order to ascertain whether they really 
pve nse to a question of international law and whether the State has incurred responsibility. 

At present, the best international method for conducting such enquiries is that of international 
commigqons of enquiry. · · . . · 

Let us summarise the advantages of these commissions: 
I._ !he time which elapses between the conunitting of the acts and the constitution of the 

comm,wons undoubtedly helps to abate the excitement and passions aroused; . 
2. The ~~?nalit~ of the persons appointed to conduct the enquiry, their standing and the 

mo~al respoDSibility which rests upon them afford a guarantee of the impartiality of their investi
gations; 

3· Since the conclusions of these commissions do not take the form of an arbitral award 
the_ co~ may be eliminated by the mere acceptance of these conclusions, without any judgment: 
which nught wound the SliSCeptibilities of the responsible State, having been pronounced; 
. + S_hould the conclusions produce no immediate result, the dispute may still be settled by 
other pacific methods. 

. In most cases the enquiry may be expected to end the dispute without creating any abiding 
btttem~ betweell: the two States concerned. Neither party has reason to regard itself as victor 
or v~q1!1shed; ne1ther ~_had to bow to the ~emptory dictates of a judicial sentence. The 
COmmtSSWn merely subm1ts 1ts report and the parties concerned are free to draw their conclusions 
therefrom and to order their actions accordingly. 

We should .~ot _for~et the iiJIIIlL'nse service which was rendered to the cause of peace by this 
met~ of conciliatiOn m the Dogger Bank affair between Russia and Great Britain. Never has 
~question of damage c~used to for~igners btought two great Powers so near to the brink of war as 
ID 1904. when the RUIIStan fleet on 1ts way to the Far East bombarded a British fishing fleet on the 
Dogger Bank. 

~ar w~ onJy avoidt:d by having recourse to one of the international commissions of enquiry 
provided for m the ~ue _Convention of x&)g. · a:;::. first result o thiS _Procedure w~ to allay the justifiable indignation which had been 

Bar .. h. Gm England and ~h~eb was gathmng volume as the discussion between the Russian and 
ntJS overnments contmued. 
each~ t;:m~ion wu composed of five members, one being chosen by the Government· of 
fifth b t nattoru1 COliC(:~, ~wo others by the French and· American Government a, and the 

Y ~ four members 11ttmg together. Four months later it submitted a report, stating, 
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amongst other conclusions, that the British fishing fleet had not committed any hostile act and that 
as there was no torpedo-craft among the trawlers or in the· vicinity, the Russian Admiral 
Rojestvensky had not been justified in opening fire. · 

I~ view C?f this very_conclusive stateme~t, the ~ussian Gove~ru_nent, without further procedure 
or act10n, p;ud the Bntlsh Government an mdemmty for the VIctims and the incident was defin
ite! y closed. 

Treaties, .with a compulsory clause, concerning international commissions of enquiry, have 
already been concluded between several States, in particular between France and the United 
States, between the United States and a number of Latin-American States, between the Central 
American Republics and between Argentina, Brazil and Chile. 

Consequently, we propose that an international convention should be drawn up under which 
the ~ignat?ry .States would bind _themselves to ~ntru~ to inter~at!onal c_ommi~io~ of enquiry 
the mveshgation of the facts whtch may have gtven nse to an mctdent, mvolvmg mternational 
responsibility, where it has been impossible to settle such incident by ordinary methods. 

Whenever a dispute should arise the parties concerned would be entitled to demand the 
appointment of a commi5sion of enquiry. . 

The Permanent Court of International Justice might be chosen to act as an intermediary 
organ between the States parties to the dispute. On receiving a request, the Court would invite 
each of the States concerned to appoint a commissioner and would at the same time request two 
Governments, selected by itself, to appoint two other commissioners each. The Court would fix 
the date and place at which the four members should meet to elect the fifth commissioner-who 
would be Chairman of the Commission-and to begin the enquiry. 

The procedure to be followed and the powers of the commission might also be defined in this 
Convention. 

Fmther, and most important of all, there would be a clause by which the States would under· 
take not to commit any act of violence either before or after the formation of the commission of 
enquiry, and to provide the latter body with all necessary facilities for carrying out its task. 

The commission should also ha"e the power to order measures for safeguarding the rights 
of each of the parties concerned until the commission has submitted its report. 

The report and all decisions and conclusions of the commission would have to be agreed to 
and drawn up by a majority vote. 

The report should merely establish the facts, without taking the form of an award, leaving 
the· parties free to act as they think best on the conclusions of the commission of enquiry. As a 
corollary to the undertaki!lf concerning the appointment of commissions of enquiry, States should 
also bind themselves, in the same convention, to submit to the arbitration of the Permanent Comt 
of International Justice any dispute not definitely closed by the report of the commission of enquiry. 

The convention might also-and this would be even more advantageous-lay down that 
permanent commissioners should be appointed for a fixed period from lists of names which each 
contracting State would send to the Permanent Court of International Justice. When a case 
arose an international commission of enquiry would be immediately formed consisting .of five 
commissioners, one appointed by each of the States concerned in the dispute, two other commis
sioners of other nationalities elected by the Court, and finally a fifth commissioner appointed by 
the four others. 

Should a dispute arise, whatever the nature or form of that dispute might be, States would 
undertake to abstain from all coercive measures. · 

This method of acting as judge in one's own cause has indeed become incompatible with the 
organisation of modern international society. To resort to coercion would be tantamount to 
returning to primitive times when reparation was exacted by force. 

The shock caused to the conscience of the world whenever coercive measures are employed 
in peace-time is sufficient to prove that the case of violence is no longer admitted in the present 
state of modern civilisation. 

The international community as represented at Geneva In 1924 condemned acts of force 
. and violence and placed them on a level with the crime of aggression in the Protocol on AI bitration, 
Security and Disarmament, which it dtew up and which, when all is said and done, will remain 
the finest effort ever made in human history to ensure world peace. The official comment on 
Article 10, which determines the aggressor, reads as follows: "The text refers to resort to war, but 
it was understood during the discussion that, while mention was made of the most serious and 
striking instance, it was in accordance with the spirit of the Protocol that acts of violence and fat ce, 
which possibly may not constitute an actual state of war, should nevertheless be taken into consi
deration by the Council". This official comment was unanimously approved by the 1924 Assemoly. 

VI. 

Conclusions 1• 

The conclusions we are about to draw are the logical outcome of the principles by whk.h we 
have consistently been guided in preparing this report-and which we hold to be the only possible 
basis for the elaboration of rules likely to secure the approval of all States. 

• AJJ reproduced here, the conclusions of the report contain amendmento made by M. Guerrero u a result ol the 
dilcusslon in tho Committ .. of Exports. 
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Were 11-e to depart from these guiding rules, were we to seek to codify principles re&'arding 
y,hich the collective will is uncertain or actually divi~ed, our en~eavours would be usel~ss; 1!1deed, 
we should be encouraging the establishment of a senes of.contmentalsystems~dcodificat!Ons_of 
law-which already exist in outline-the sole result be1ng to create unending sources of dis-

agr~~~'ould not lose sight of the fact that the object of our tas~ is to establish ~e~ whic~ may 
be e~nbodied in international conventions, and that these conventions, to be effectl_ve, require the 
consent of all, or neuly all,. the countries of the world. · 

These are our conclusiOns: 
x. Since international responsibility can only arise out of a wrongful act, contrary to inter-· 

national law, committed by one State against anothe.r Sta~e. damag~ caused ~o a fo~igner cannot 
involve international responsibility unless ~e State 1~ whic~ he re~ides has 1tself Violated .a duty 
contracted by treaty with the State of which the f01e1gner 1s a national, or a duty recogrused by 
customary law in a clear and definite fonn. 

2. The responsibility of a State is only involved by the commission in its territory of a 
political crime against the persons of foreigners if the State has neglected to take all reasonable 
measures for the prevention of the crime. and the pursuit, arrest !Uld bringing to justice of the 
criminal. 

The recognised _public character of a foreignm: and the circ~tan~~ in which _he is present 
in its territory entail upon the State a corresponding duty of Special Vigilance on his behalf. 

J. A State is responsible for damage incurred by a foreigner attributable to an act contrary 
to international law or to the omission of an act which the State was bound under international law 
to perfonn and inflicted by an official within the limits of his competence, subject always to the 
following conditions: · 

(a) If the right which has been infringed and which is recognised as belonging to the 
State of which the injured foreigner is a national is a positive right established by a treaty 
between the two States or by the customary law; 

(b) If the injury suffered does not arise from an act perfonned by the official for the 
defence of the rights of the State, except in the case of the existence of contrary treaty sti
pulations; 

The State on whose behalf the official has acted cannot escape responsibility by pleading 
the inadequacy of its law. . 

4- The State is not responsible for damage sufiered by a foreigner, as a result of acts contrary 
to international law, if such damage is caused by an official acting outside his competence as defined 
by the national laws, except in the following cases: 

(a) If the Government, having been infonned that an official is preparing to commit an 
illegal act against a foreigner, does not take timely steps to prevent such act; 

(b) If! l!ht:n the act has been ~o~tted, the ~vernment does not with all due speed 
take such disciplinary measures and inflict such penalties on the said official as the laws of the 
country provide; 

_(c) If_ there are n~ ~of legal recourse available to the foreigner against the offending 
official, or if the murucipal courts fail to proceed with the action brought by the injured 
foreigner under the national laws. 

. 
S· Losses occasioned to foreigners by the acts of private individuals whether they be nationals 

or strai~gers, do not in~olve the responsibility of the State. ' 

6. The duty of the State as regards legal protection must be held to have been fulfilled if it has 
allowed foreigners access to the national courts and freedom to institute the necessary proceedings 
whenever they need to defend their rights. 

It therefore follows: 

(a) That_ a S~~ has ful1!-lled its inte~a~onal duty as soon as the judicial authorities 
have given the1r decision, even if those authonbes merely state that the petition suit or appeal 
lodged by the foreigner is not admissible; ' 

does(b) !hat a judicial decision, whatever it may be, and even if vitiated by error or injustice 
not mvolve the international responsibility of the State. ' 

't . ~::f the.!'.~~~· ~wever, a State is responsible for damage caused to foreigners when 
1 11 Den-" o a ...,..._ o1 1usttce. 
th e!'ial of i';'stice co~ts in refusing to allow foreigners easy access to the courts to defend 
. ~~ts ~~h the_ natwnallaw accords them. A refusal of the competent judge to exercise 
)U ... ou..o•lOn ........, constitutes a denial of justice. 

i 8. _Damage suff~~ by foreigners in case of riot, revolution or civil war does not involve 
~~~ional res£'=hty ~or the S~te. In case of riot, however, the State would be responsible 
turv...;lla wasd ~amst foreJgllera, as such, and the State failed to perfonn its duties of 

~· nee an repress~on. 

belt~~~~~;! :t ~~e beferre4 ~in the precedi~ p~agraph does not include property 
1c as een se1ze or confiscated m time of war or revolution, either by 
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the lawful Government or by the revolutionaries. In the first case the State is responsible and in 
the second th~ State ~ust place at ~he disposal of foreigners all necessary legal means t~ enable 
the~ to obtam effective compensation for the loss suffered and to enable them to take action 
agamst the offenders. 

The ~tate w~mld bec?me directly responsible for such damage if, by a general or individual 
amnesty, 1t depnved foreigne~s ~f the possibility of _obtaining compensation. 

IO. All fuat has been said m regard to centralised States applies equally to federal States. 
Consequentl_y, any international responsibility which may be incurred by one of the member States 
?f a fed~rabon ?evolv~ upon fue federal Government, which represents the federation from the 
International pomt of VIew; the federal Government may not plead that under the constitution 
the member States are independent or autonomous. ' ' 

. !I· Any ~ispute which may arise between two States regarding damage suffered by foreigners 
Withm fue territory of one of fue States must be submitted to an international commission of 
enquiry appointed to examine fue facts . 

. If the report of th~ commissioners adopted by a majority vote.does not result in the incident 
bemg closed, fue parties concerned must submit the dispute to decision by arbitration or some 
other means of pacific settlement. 

I2. States must formally undertake not to resort in fue future to any measure of coercion 
until all the above-mentioned means have been exhausted. 

(Signed) Gustavo GUERRERO, 
Rapporteur. 

QUESTIONNAIRE No. 5. 

PROCEDURE OF INTERNATIONAL CONFERENCES 
AND PROCEDURE FOR THE CONCLUSION 

AND DRAFTING OF TREATIES. 

The Committee has the following terms of reference t: 
(I) To prepare a provisional list of the subjects of international law the regulation 

of which by international agreement would seem to be most desirable and realisable at the 
present moment; 

(2) Aft~:r communication of fue list by the Secretariat to the Governments of States, 
whether Members of the League or not, for their opinion, to examine the replie~ received; and 

(3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences for 
thPir solution. 
The Committee has decided to include in its list the following subject: 

"Whether it is possible to formulate rules to be recommended for the procedure of inter
national conferences and the conclusion and drafting of treaties, and what such rules should be. 
On this subject the Committee has the honour to communicate to the Governments a report 

prest•nted to it by a Sub-Comm1ttee consisting of M. MASTNY, as Rapporteur, and M. RUNDSTEIN. 
The report comprises a report presented by M. Mastny and observations thereon by M. Rundstein 

The nature of the general question and of the particular questions involved therein appears 
from the report. There i~ no question of attempting to reach by way of international agreement 
a body of rules which would be binding obligatorily upon the various States. The object of the 
suggested investigation is more modest. It would be sought to put at the disposal of the 
States concerned rules which could be modified a.q they chose in each concrete case but whose 
existence might save them much discussion, doubt and delay. 

It is in this spirit that the Committee ventures to submit, with the report, two attached lists 1 

indicating possible subjects for regulation, lists modified in some respects by the Rapporteur 
in consequence of the discussion in the Committee but continuing, in the view both of the 
Committee and of the Rappo1teur, to have the character of questionnaires. It is also understood 
that, at the present stage of its work, the Committee does not pronounce either for or against 
the opinions expressed on various points in the report. 

The Committee has felt that it should not limit itself to raising the gener.U question. It bas 
wished, by referring to the report and to the lists, to call attention to a number of de!ails ~th a 
view to tacilitating the decision as to whether regulation by international agreement lS dl'Sirable 
and realisable. 

In order to be able to continue its work without delay, the Committee will be glad to be put 
in JJOssessiOn of the replies of the Governments before October ISth, I926. 

The Sub-Committee's report is annexed. · 

Geneva January zgth, 1926. (SigMd) Hj. L. HAMMARSKJOLD, 
' • ChairflllaH of 1M C ommillu of Experts. 

a See A11embly Resolution of September und, 1924. 
• See pagtlll 114 and II$· · 

VAN HAMEL, 
Director of tlu Legal Secliott of 1M Secreluitd. 
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· Annex to Questionnaire No. 5. 

REPORT OF THE SVB-COMMITTEE .. 

M. MASTNY, Rapporteur. 
M. RUNDSTEIN. 

Whether it is possible to formulate ~ules to .be rec~mmended f?r the procedure oj 
international conferences and the conclus,on and draftmg of treat•es, atu:l what such 
rules sho11ld be. 

I. REPORT SUBMITTED BY M. MASTfoolY, 

[Tra11Slati011. J 
At its fust session held at Geneva (meeting of April 8th, 1925), the Committee of Exp~s 

for the Progressive Codification of International Law adopted, among others, the followmg 
resolution: 

"(g) The Committee appoints a Sub-Committee to ~amine the possibility of formul~t
ing rules to be recommended for the procedure of internatiOnal conferences and the conclusiOn 
and drafting of treaties, and what such rules should be." · 
The undersigned, having had the honour to be appointed Rapportem: of the Sub-Com!Dittee, 

got into touch with .M. Rundstein, the other member of the Sub-Committee •. and explamed to 
him his general ideas on the subject and on the method of work the Sub-Comnuttee should adopt. 

After an exchange of views, the two members of the Sub-Committee have come to the conclu· 
sion that the matter indicated in the resolution is suitable, subject to certain reservations, for 
regulation by convention, i.e., for codification in the broad sense of the term accepted by the 
Committee of Experts at its first session. 

The desire to formulate certain rules applicable to the procedure of international conferences 
bas often been observed in practice and has also found expression in theoretical writings (see, 
for example. L. OPPENHEIM, Die Zukunfl des Volkm-echtes, Leipzig, 19II, page 23). 

The writers on international law who deal with the special questions connected with the 
negotiation of treaties in most cases confine themselves to explaining in greater or less detail the 
ordinary organisation and procedure of conferences, and draw attention to disputed points, or 
give an historical account of past congresses and conferences (see P. PRADIER-FODERE, Cours dt 
droit diplomatique, 18<)9. Vol. II, pages 297 et seq; E. SATOW, A Guide to Diplomatic Practice 
1922, Vol. II; and R. GJLADY-GRUBER, lnternationale Staatenkongresse und Konfere_nun. 1919). 

Ludwig BTITNER, in his excellent book D~ I.ehrt von den volke"echtlichen Vertragsurkunden, 
dealing with the form in which treaties are negotiated and concluded, expresses doubts as to the 
pos<>ibility of systematically regulating procedure owing to the many different kinds of international 
conferences (political conferences, conferences for legislation by way of conventions, administra
tive conferences, etc.) and the endless combinations of the different types which, in his opinion, 
preclude any possibility of uniform regulation (BITTNER, page 104). 

While admitting the difficulty of the problem, the Rapp<lrteur is unable to accept this view 
in its entirety; he is convinced of the possibility of drawing up certain rules both for the procedure 
and the organisation of international conferences, provided that these rules are sufficiently general 

. to allo"' States and their representatives the requisite freedom in settling the details in each case 
acc~ng to circumstances and with due regard to the sPecial requirements .vhich may arise in 
practtce. . . . . 

Tb~ success of such rules .vould depend on the method employed in establishing them. · 
As it stands, the text of Resolution (g) would authorise the Sub-Committee to submit a preli· 

minary draft of such regulations forthwith. 
·An attempt to settle the problem in this way at the outset would seem, however to be pre-

mature, in the first place for purely formal reasons. ' 
. The r1!50lution adop_ted by the Assembly of the ~gue of Nations on September 22nd, 1924, 

whtch set up the Commtttee of Experts on International Law, provides for the execution of the 
work of codification in three stages. . 

In the first stage the Committee has merely to prepare "a provisional list of the subjectS 
of international law the regulation of which by mtemational agreement would seem to be most 
desirable and realisable at the present moment". 

In the RapPOrteur's opinion, i~ is only during the third stage that the final results of the work 
shoul~ be submttted, after the replies of the Governments and learned societies have been studied 
and~. 

This~ w~ also exPJ:~d in the resolu~ion of ~he Committee of Experts (meeting of April 
8th, I:JZS) whtch,_m entrustmg the Sub-Comm1ttees With the study of certain questions, observed 
that . the <:ommttte.e has ~ot at present gone beyond the preliminary examination of the fields 
to be mveattgated With a VIew to later elaboration of detailed proposals". 
• _But, apart from ~btSC _Purely f?"Jl~l reasons, there are others which necessitate caution and 
Juttlf£!.he Sub-Commtttee 10 confimng 1ts report to a general statement of methods and to indica· me t . character. . 
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The t17hnique of the organisation and procedure of international conferences has developed 
gradually smce the seventeenth century (the first foundations were laid by the Congress of West
phalia and the Congress of Vienna). 

· The p~edure of prl'.sent-d!'-y conferences has been based, in the ca.~e of political conferences, 
on the Berhn Congress of 1878; m the case of conferences relating to the codificatioq of law, on the 
two Hague Conferences of 1899 and 1907; and in the case of administrative conferences on the 
conferences of the Internati~nal Unions (postal, telegraphic, etc.) and their international bureaux . 

. As ~eg~ds. more especially ~he ~rel?aratory procedure. (preliminaries, preparation of the 
subJect, mv1tahons and convocation, 1t IS the London Mantlme Conference of 1908-9 which 
serves as model. 

A certain number of practices have grown up and these reappear·at each conference and are 
handed on from one to the other . 

. Som~t~es the !Illes in cdncre~o are supplemented as to detail.to meet special requirements 
wh1ch anse tn practice, and somet1mes the rules of procedure, particularly those of the meetings 

• themselves, are simplified. --
The process of evolution reached its culminating point in the proceedings of the Peace Confe

rences at Paris and in the activities of the League of Nations and its Secretariat. The latter has 
rendered immense services in connection with the problem with which we are dealing by working 
out all the details involved by the complexity of the international life of to-day. 

The process of evolution has not yet ceased, however. To realise this, it is sufficient to study 
the history of recent conferences and to observe that the procedure, while in general following 
established precedent, has been modified in detail by the application of special provisions in 
concreto. 

One of the objections urged against the codification of international law is that it is a serious 
drawback to give fixed contractual form to principles in process of evolution. The work of codifi
cation, however, is open to no such objection as far as the procedure of conferences is concerned 
provided that: 

(a) Codification is confined to the formulation of subsidiary rules of procedure (in the 
event of States not deciding to establish special rules); 

(b) Codification only gives concrete expression to principles generally recognised as 
forming part of the customary law. 

• • • 
The rules which usually govern the procedure of international conferences may be divided 

into two categories. 

I. The first category includes a series of nues which are left to the free choice of the States 
and their representatives taking part in the conference. 

As regards tbis category it is impossible to say that a custom exists in the legal sense of the 
term, as the rules are purely formal and can constantly be changed at the discretion of the parti-
cipating States. . . 

This category of rules is based on usage followed without "opinio necessitatis". 
2. The second category, on the other hand, includes certain rules which from the legal point 

of view are merely the application of certain fundamental principles generally recognised as 
forming part of existing international law (customary law, "opinio necessitatis"). 

It is in particular the questions coming within this second category which, haVing their origin 
in international customary law (substantive law), are not always interpreted and applied in the 
same way and offer difficulties which often hamper the smooth running of international conferences. 

Even a superficial discussion of the various questions in dispute from the point of view of 
practical application to international conferences would go far beyond the ·scope of a report 
the only purpose of which, at the present stage, is to demonstrate whether codification is possible 
and desirable. 

Clearly, the codification of rules the terms of which depend on the previous solution of a contro
versial question would in principle present greater difficulties than a simple codification of customs 
and practices which are universally admitted and uniformly interpreted. 

The utility of codification is therefore not always in proportion to its practicability. 
The Rapporteur, for his part, has no hesitation, however, in pronouncing in favour of a cadi· 

fication extending even to controversial questions, and he believes that a codification of this kind -
in the wide sense of the term would render the greatest service to international relations in connec
tion with conferences. 

It is tme that the subject-matter specified in Resolution (g) appears by its very nature to 
imply that the work of codification should be confined to questions relating purely to form. It 
follows that the discussion of questions of substantive law should be limited to problems which are 
directly connected with questions of form. 

Apart from this, codification must necessarily avoid trespassing on the domain of politics, 
which ~nevertheless often has an influence on the provisions in concreto. 

At the same time it should adopt formulas sufficiently wide to allow of any special measures 
being taken which may be required in particular cases . 

• • • 
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To answer the question "what such niles should be", it is necessary first of all to decide on _ 
what basis regulation should be established. 

Three solutions suggest themselves: 

(I) Regulation of procedure containing only rules common to all types of conferences; 
(2) Detailed regulation of the procedure of a certain type of conference; 
l3) Adoption in a convention of certain general principles which should be observed by 

States when conferences are held, irrespective of the special nature of such conferences. 

Sub 1: First Type. - The Rapporteur considers that such regulations, in endeavouring to 
provide for every poSsible combination of the different types of conferences, would have to be of so 
general a nature that the practical utility of codification would be doubtful. 

Swb 2: Seccnul Type. - Objections may be made to detailed regulations applying to certain, 
types of conferences. . . 

Owing to the variety of their objects and aims, no absolute classification of mternabonal 
conferences has been established. · 

For the purposes of codification, it would perhaps be necessary to establish certain dist~c
tions.. In the first place, a distinction migh_t be ma~e between conferences planned and or&arused 
by the League of Nations and held under 1ts ausp1ces, and all conferences unconnected w1th the 

~e.further distinction shottld be made between political conferences and non-political confer
ences (administrative, economic, social, etc.). 

From the legal point of view, a distinction should be made between conferences on international 
conventional law (codification conferences) and special conferences (conferences settling parti
cular relations between the contracting States). 

Lastly, according to the character of the representatives, a distinction should be made between· 
diplomatic conferences (diplomatic agents) and technical conferences (experts). . 

Which of these types should be considered for the purposes of codification ? 
As regards conferences held under the auspices of the League of Nations, the Rapporteur 

considers that, within the sphere of its activities, the Secretariat is the body best qualified to 
perform the preliminary work and to determine the procedure, while taking into account the 
special requirements of each particular case. Nevertheless, the practical experience gained at 
recent conferences shows that even the draft rules of procedure prepared with the greatest care 
by the Secretariat have not always been adopted m bloc. 

As regards political conferences unconnected with the League of Nations, the Rapporteur 
considers that the variety of objects and aims and the complexity of the questions to be discussed, 
together with the varying number of States taking part and the character of the representatives 
in individual cases, etc., do not permit of any uniform or universal type of rules of procedure; 
and this opinion is borne out by practical experience. • 

As regards non-political conferences, it should be pointed out that certain periodical confer
ences (those of the international unions and others) are already provided with rules of procedure 
adapted to their special needs. 

Lastly, the character of diplomatic and technical conferences is so different as to discourage 
attempts at codification of the kind with which we are now dealing. 

If we accept the idea that the organisation of and the regulations for the conferences held 
under the auspices of the League of Nations should be left in the hands of the Secretariat the 
types of conf~ences_ ~or which re~ation would be undertaken would be very limited in n~ber 
and the practical_ utility of regulating procedure would also be limited, especially as it is obvious 
that any regulations adopted wottld ouly be of a subsidiary character. 

S~b 3: Third 1)pe. -. If we recognise the objections put forward in I and z, there only remains 
the third. al~bve, which contetJ?plates ~e adoption, by means of conventions, of certain 
general prmaples of procedure for all mternabonal conference.~ irrespective of their special character 

Codification in this last sense should be confined: • 

(a) To the generally recognised principles of substantive international law (customary 
law); 

(b) To the general rules as regards form consecrated by usage; 

. (c) To ~he J>?sitive rules of conventional legislation with a view to obviating the diffi
Cillties to whiCh diSputed questions may give rise (conventional law) . 

• • • 
the In _detenn~ the ICO/Je of tlu eodificalicm to be undertaken, it would be well to consider 

vanous pomta enumerated m the following list. 
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LJST OF SUBJECTS TO BE EXAMINED. 

PROCEDURE OF INTERNATIONAL CONFERENCES. 

General princi pies. 
Definition. of International Conferences. 
Classification of International Conferences. 

A. Organisation.· 

• 

Qualifications for membership. 
Independent States. 
Composite States. 
States not enjoying complete independence and other formatiqm;. 

Right of representation. 
States concerned. 
Admission of third Powers. 

Rights of members taking part. 
System of representation. 
Delegations. 
Questions of competence. 

(a) Plenipotentiary delegates. Principal representatives. Assistant delegates. 
Substitute representatives. 
Secretaries of delegations. 
Experts. 
Technical assistants. 
Auxiliary staff. 

(b) Observers. 
Diplomatic privileges and immunities . 

B. Preparatory Procedure. 

Preliminary conventions. 
Initiative, invitation, convocation. 
Previous agreement on the subjtcts of the conference. 
Choice of place and date. 
Preparation of the subject-matter and drafting of agenda (method and form). 
Proposals and preliminary drafts (priority). 
Reservations .. 

C. Procedure_of the Conference (Rules of Procedure). 

Rank and precedence. 
Language employed (translation, interpreters). 
Chairmanship (provisional chairmanship). 
The Bureau: its competence. · 
Powers of the Chairman. 
Verification (exchange, deposit) of full powers. 

Unlimited powers. Full powers. 
Limited powers. 
Authorisation. 
Instructions. 
Credentials of diplomatic agents. 

Committees and sub-committees. 
Their members. 
Drafting committee. 
Rapporteurs; co-rapporteurs. 
Debates. 
Rules to be followed during the debates. 
Agenda. 
Proposals. Manner, initiative, priority. Placing of new questions on the agenda. 
Draft resolutions, amendments and motions. 
Previous question: motion for suspension. 
Voting: method and form. 

Unanimity. Absolute majority. Specified majority. 
Plurality of votes. 
Voice in the decision. 
Voice in the discussion. 

Right of a minority to withdraw. 
Right of protest. 



Declarations. Reservations. 
Minutes (records). 

-no-

Intrinsic value. Form. Adoption. 

Publicity. Public and private meetings. 
Press report. 

Final Act. 
Protocol of Closure. 

The extent of the codification to be undertaken would depend on which of the three methods 
referred to above was chosen. The first and second alternatives would involve dealing particu
larly with the subjects specified under B and C of the above list (Preparatory Procedure and Rules 
of Procedure). . . 

From the legal point of view,. such regulations would not offer very serious difficulties as far 
as drafting the rules in question was concerned, since this part of the subject-matter belongs to the 
domain of usage and of "form" and since, apart from this, the rules would have the character of 
strictly directive and subsidiary "model regulations", the States having full freedom to make use 
of them or to draw up special regulations according to the requirements of actual cases. . 

Codification undertaken on the third system. however, should also cover the more or less 
delicate questions indicated under A (Organisation). Such regulations would have to some extent 
an obligatory character as embodying positive rules based on the guiding principles of international 
customary law (concrete law). defining the limits of their application from the legal point of view. 
and endeavouring at the same time to provide a satisfactory solution for controversial questions 
coming within the competence of the organs and representativt's of the various States. The draft
ing of rules of the latter type would require special care (particularly as regards the application 
of the principle of the legal equality of States). . 

With a view to a full investigation of the subjects enumerated above, the Rapporteur has 
prepared two detailed and annotated questionnaires on the subject-matter of the questions 
entrusted to the Sub-Committee; these questionnaires also provide an analysis of the various 
questions from the point of view of the proposed codification. They should be annexed to the 
report if the Committee of Experts decides to recommend the regulation in guestion to the 
Governments. " 

• • • 
As regards more particularly the second part of the Sub-Committee's task, i.e., the problem 

of the codification of the rules to be applied with regard to the conclusion and drafting of treaties, 
the Rapporteur wishes to point out in the first place that all the subject-matter comprised by this 
problem has been recently dealt with at length by Ludwig Bn-rNER in the work quoted above 
(Die Lehre vcnJ den volkerrechtlichm V ertragsurkunden, Berlin, 1924). The author has endeavoured 
to deal with the subject in all its details and to consider all the aspects of the form of treaties, 
without neglecting the questions of substance which are intimately connected therewith. 

Among other works principally devoted to the study of the form of international treaties 
reference may be made to the well-known diplomatic handbooks of Charles B. DE MARTENs' 
Gllide diplomalique: P. _PRADIE~-FoDtRE, Cours de droit diplomatique: SA TOW, Diplomatic Practice~ 
J. W. FORSTER, Practace of Daplomacy, Boston, Igo6; and the special study by S. B. CRANDAL 
Trelllies: Their Making and En/orcerMnt, Washington, xyx6. • ' 

Having regard to the actual text of resolution (g), the Sub-Committee should confine its 
attention to the subject-matter summarised in the following list: · 

LIST OF SUBJECTS TO BE EXAMINED. 

CONCLUSION AND DRAFTING OF TREATIES. 
General I tleas: 

Definition of treaties. 
Classification of treaties. 

The following must be excluded: 

Gener.U ~eory of t~e v~Jidity of trea~ies, the effects of treaties, their execution. 
sanctions, termmat10n, prolongation, confirmation, renewal, etc. 

A. J!elhods of Conclusion. 

Subject-matter of treaties. 
Organs of conclusion. Questions of competence. 

1. Direct representation. 
Supreme executive power: 

Chiefs of States. 
Collective constitutional organs. 
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2. Delegated representation. 
Mandated authority: 

Minister for Foreign Affairs. 
Diplomatic agents. 
Special delegates. 

Methods of conclusion. 

I. Direct (immediate) conclusion (simple juridical act). 

2. Indirect (mediate) conclusion (composite juridical act). 

A. Mandate. 
B. Negotiation of treaties (preliminary draft). 
C. Ratification (colllpletion of the treaty). 

B. Forms of Conclusion (drafting). 

Nomenclature: -
Treaty, Pact, Convention, Agreement, Arrangement. 
Protocol, Declaration, Exchange of diplomatic notes. 

I. Mediate Conclusion. 

Diplomatic instruments. 
Intrinsic conditions, extrinsic conditions, essential conditions. 
Type of solemn treaty. 
Preamble. Subjects, organs, object of treaty (Narratio) . .. 
Description of mandatories. · 
Their authority to negotiate: 

(a) Full powers. 
(b) Authorisation. 
(c) Instructions. 

The body of the treaty (Dispositio). 
Stipulations: general clauses; special clauses. 
Principal articles, subsidiary articles, general and special articles 
Separate, additional and supplementary articles. 

Final part of treaty (Corroboratio). 
Special clauses: 

Ratification clause. . . . 
Clauses as to coming into force, duration, denunciation. 
Clauses allowing adhesion (accession). 

Place, date, number of copies. 
Signature, initials, seal, alternation of order of signature in the different copies 
Accessory instruments. Annexes. 
Reservations. 
Final Act. 
Protocol of Closure. 

Ratification (from the point of v ;·w of form).· 

Instrument of ratification. . 
Exchange and deposit of the instruments of ratification. 
Proces-verbal of exchange of instruments of ratification. 

2. Dired Conclusion. 

Simplified formulas. 
Declaration. 
Protocol. 
Diplomatic notes. 

Interpretation. 
Modification of treaties. 

C. Publication of Treaties. 

Registration (Article IS of the Covenant of the League of Nations). 
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ll. sp~u~Ys o/INierlfflliolf<ll La111 1111d Mrmicipal Law (constitutional law). 

Theories in dispute: 

(<~) Ratification. 

Refusal to ratify. 
Incomplete ratifi~tion. 

(b) Concunence of legislative bodies. 
. . 

This list, without going into details, gives an idea of the extent of gr~und to be covered •. 
The· Ra porteur on this occasion cannot do more than make cert~n g~neral observ.abo~s 

indicating ~ possibilities of methods which might be applied to the codification of the pomts m 

question. h · h h The different classifications of international treaties are as numerous as t e wn~ers w o !lve 
dealt with them, and vary with the individual point of view. Most of them are of little pract1cal 

value. · f h C · h Nevertheless, it is the duty of the Rapporteur to call ~e attention o t e omm1ttee to t e 
prevailing anarchy as regards terminology (treaty, convention, pact,. agree~ent, arra~em':nt, 
protocol, declaration, etc.). Up to the present, all attempts to .obt!lm a uniform classification 
based on principles which take due account of the need of co-ordinatmg nom.enclat~, form and 
contents, have failed. In practice, little attention is paid to the exact meanmg which should be 
given to terms customarily used. . 

The choice of nomenclature and form is governed by arbitrary considerations and depends 
upon the nature of the relations between States, the custo~ of th': ~pective chancelleries, and 
sometimes even upon the carelessness of those who draft d1plomabc mstruments. 

The Rapporteur sees no need to propose that these questions, which indeed are of no legal 
importance, should be regulated by treaty agreement, since in his opinion the remedy lies i~ the 
regular practice of registration as provided in Article x8 of the Covenant of the League of Nations, 
which is bound sooner or later to lead more or less automatically to the desired standardisation 
of nomenclature. At the same time, a certain elasticity in terminology is both inevitable and neces
sary in order that States may be left the freedom they require . 

• • • 
The exact sphere of codification within the strict meaning of the Sub-Committee's-mandate 

is indicated above under the headings "A • and "B • in the list of subjects (Methods of Conclusion, 
Forms of Conclusion). 

The codification of the points contained therein may be considered from various points of 
view: 

x. A codification relating solely to form, the scope of which is indicated above, particularly 
under "B" (Forms of Conclusion), would consist in establishing formulas for all existing diplo
matic instruments as "prescribed models •. This would result ·in a list of formulas generally recog
nised as being in "good and due form• for the purpose of concluding actual treaties. · 

. Such a compilation would constitute a valuable official diplomatic manual, particularly if the 
formulas were prepared in several languages. It would be of great practical assistance in preventing 
faulty drafting and would make for greater precision and clearness in treaties. From a practical 
point of view, codification of this kind would not necessarily require conventional regulation. 
The Rapporteur considers that it would be sufficient if such a manual were prepared and published 
by the League of Nations, provided it did not contain new elements. . 

2. It would be different, however, if it were proposed to introduce changes in the forms 
which have come to .be generally accepted. · 

What changes could or should be made ? 
The first aim should be to simplify existing forms. . 
The formulas of treaties and diplomatic instruments concluded by mediation (the typical 

solemn instrument, full powers, the instrument of ratification) have developed since the twelfth 
and thirteenth centuries under the predominating influence of the French and English Chancel
leries. These formulas date back to medizval times, long before the beginning of the constitutional 
life of modern States and, further, to forms of government which permitted no delegation of powers. 

It follows that the tenor of some of the inherited official formulas referring to ratification 
is no longer in complete accord with contemporary legal ideas. It would be well to make some 
~ to_ the~ SJ>i!it. bu~ that is not a subject which can be considered by the Committee, 
~~~ 1t 15 pnmarily a q~1on of mternallaw and therefore not a matter for international regu
Jatwn. ~oreover, the difficulty of any attempt at reform would be increased by the Tespect felt 
for tradition. · 

. :nm-e ~re! h~ever, other questions relating to the simplification of formulas which come 
witbm the bmJtl o~ the problem before us, without encroaching upon the province of constitutional 
Jaw. OJ_Ie uf these IS the intr?<luction of a uniform style in certam special clauses in the final part 
uf treatiel~ the fOI'JJII for wh1ch are often defective and even inexact, being sometimes too vague 
and tomellllleS too narrow. 
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3· As regards the points included in the above list under "A • (Methods of Conclusion), 
the question of regulation assumes a different aspect (as in the case of Group A of the list drawn 
up for the examination of questions of procedure at international conferences). 

These are, first and foremost, questions of the competence of representatives entrusted with 
the negotiation and conclusion of treaties. • 

These questions can only form the subject. of international regulation in so far as security 
and good faith in international relations require that the limits of the powers and capacity of the 
representatives entrusted with the negotiation and conclusion of treaties on behalf of the State 
should be defined from the point of view of international law. 

The Rapporteur is of opinion that conventional regulation of the questions in this group would 
meet with no serious obstacles, provided, however, that the aim in view was limited to a strict 
codification of generally recognised principles of international law and to the settlement of certain 
questions which are actually the subject of controversy . 

• • • 
· . The question of the importance of the publication of treaties after registration as laid down 
in Article 18 of the Covenant shou)d logically be considered along with problems regarding the 
conclusion of treaties, but as this question has already been included among those to be discussed 
by the League of Nations, the Sub-Committee decided not to deal with it. 

• • • 
It follows as a logical consequence from the general character of the powers conferred upon 

the Committee of Experts that their codifying work must not encroach upon the sphere of internal 
law. 

The Rapporteur has nevertheless included the problem of ratification and that of the concur
rence of legislative bodies in the list of subjects to be examined, for the following reasons: 

Among the questions dealt with by writers on international law these two problems are the 
. most discussed and the most highly controversial. All theoretical attempts to explain on uniform 
lines the relation between the two spheres of Jaw, in matters concerning the validity of international 
treaties, encounter an obstacle in the diversity of constitutional laws. The gulf created between 
the two spheres of law by the rapid democratisation of modern constitutions, on the one hand, 
and respect for the traditional forms of international law (which is a characteristic of all customary 
law), on the other hand, is too wide to be bridged. As a result, intercourse between nations some
times suffers from legal uncertainty and obscurity when the conditions governing the validity of 
treaties are not the same in the two spheres of law. 

Quite-recent practice appears to be in favour of first ensuring the internal validity of treaties, 
. but this treatment of the question can obviously only apply to particular cases and can provide 
no answer to disputed points of theory. 

Settlement by codification being excluded, would it not at least be possible to seek means of 
solving the problem in order to safeguard the legal relations between States ? 

The various kinds of constitutional clauses referring to these questions and the different 
interpretations given of them- interpretations which may in the future differ still further-make 
the legal position in the matter very vague. The Rapporteur thinks that legal relations between 
States would greatly gain both in security and clearness if Governments decided to notify such 

' clauses to one another together with the authentic interpretation which they give to them in 
practice. · · 

This idea is not entirely new and is akin. to the proposal formillated by the League Secre
tariat in Article 10 of its memorandum of May Igth, 1920. 

The Rapporteur has no doubt that such a list of the constitutional clauses of all countries, 
accompanied by their authentic interpretation, would greatly help in clarifying international 
relations. 

• • • 
CoNCLUSION. 

Sub-Committee G, having concluded its first preparatory examination of the matters with 
which it is instructed to deal, is of the opinion that the points specified in the terms of reference 
are suitable for regulation by the methods and to the extent mentioned in the report. 

The Sub-Cominittee proposes that the subjects specified under Question (g) should be placed 
on the list of subjects of international law the regulation of which by international agreement 
would seem to be desirable and realisable. 

(Signed) . Dr. A. MASTNY, 

R•pporte.r. 

S. RUNDSTEIN, 

Mtmbtr of 111, St~b-Commt"IIM. 
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II. REI\IARKS BY M. RUNDSTEIN. 
[T '""sl<lliOII. j 

1 am in genercil agreement with the views expressed by Dr. Mastny iu his report. In parti
cular, I think that action should take the fonn of suggestions to Governments; it is for the Govern
ments to make exact and definite regulations. The consent of Governments could be obtained if 
the regulations to be established were regarded as ius dispositivum without restricting th~ free
dom of States. In this matter, the principle of liberty must be observed. 

With regard to the problem of drafting and concluding treaties I should like to draw attention 
to the question of executing international conventions. Regulations established by international 
convention require executive measures in the fonn of decrees or even internal laws. Otherwise 
they are of no value, for the administrative and judicial authorities in the different countries 
would have no legal grounds for putting them into execution (for example, a convention requires 
the contracting parties to execute judgments given by a mixed arbitral tribunal, or to modify 
existing laws which remain binding until they are expressly repealed). It would be perhaps desir
able to recommend the introduction of a special clause whereby the contracting parties would 
undertake to notify the promulgation of laws or administrative regulations necessary in order 
to execute a convention which has come into force. 

Furthennore, I consider that the following problems should be examined: 

I. The question of adhesion. . 
2. The question of difficulties of interpretation in cases in which a convention is drawn 

up in more languages than one. 
. J. The question of converting duly ratified and internationally valid conventions into 
mtemal Jaws. . · · 

Geneva, January 12th, 1926. (SigtJed) 

S. RUNDSTEIN. 

III. LISTS OF MATTERS SUSCEPTIBLE OF REGULATION, 

Motlified by the Rapporieur in eo11sequence of the Discussion in lhe Committee of Experts. 

LIST I. 

A. Organisation. 
Procedure of International Conferences. 

Questions of competence. 

(a) Delegates plenipotentiary. Principal representatives. 
Assistant delegates. Substitute representatives. 
Secretaries of delegations. 
Experts. 
Technical assistants. 
Auxiliary staff. 

(b) Observers. 

Diplomatic privileges and immunities 1, 

B. Prejxlralory Procedure. 

Initiative, invitation, replies, convocation 
Previous agreement on the subjects of the ~nference 
Establishment of the agenda (method and fonn). ' 
Proposals and drafts. 
Reservations. 

C. Procedure oflhe Conference (Rules of Procedure), 
Order of delegations. 
language, translation, interpreters. 
Provisional chainnanship. Chainnanship. 
The Bureau: its composition; its powers. 
Powers of the Chairman. 
Exchange or deposit of powers, verification. 
Full powers. 
Limited powers. 
Pow~ of diplomatic agents as such, 
Committees and Sub-Committees: their composit1'on 
Drafting Committee. • 
DiscuMion and rules of debate. 
Pr~. ~t resol~tiont, amendments and motions. 
PreYlOUI question: motlOD for auspension, 
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The right to vote: · 
2:. Plurality of votes. Voice in the decision. Voice in the discussion. 
2. Necessity for unanimity. Absolute majority. Specified majority. 
3· Ballot. Method and form. 

Right of a minority to withdraw. 
Right of protest. 
Declarations, reservations. 
Minutes (records): form; approval. 
Publicity. Public sittings and non-public sittings. 
Final Act. 
Protocol of closure. 

LIST II. 

A. M ethotls of Conclusion. 
Conclusion and Drafting of Treaties. 

Capacity to conclude treaties. 
Organs for concluding treaties. Questions of competence. 

B. Forms in which Treaties may be CQtJC/utletl and drafted. 
Nomenclature: . 

Treaty. Pact. Convention. Agreement. Arrangement. 
Protocol. Declaration. Exchange of diplomatic notes. 

Diplomatic instruments: 
Intrinsic and extrinsic conditions. 
Essential conditions .. 

Type of solemn treaty: 
Preamble. Subjects, organs, object. 
Description of mandatories. 
Their authority to negotiate. 
The body of the treaty. · 
Stipulations: General clauses; special clauses. 
Principal, accessory, general, particular articles. 
Separate, additional, supplementary articles. 
Final part of treaty. · 
Special clauses. 
Ratification clause. 
Clauses as to coming into force, duration, _denunciation. 
Clauses allowing adhesion or accession. . 
Stipulations for the communication of laws or regulations necessary for the execution 

of a treaty. · 
Place, date, number of ·copies, by whom copies ·are to be delivered. 
Signature, initialling, seal, alternation of order of signature in the different copies. 
Accessory instruments. Annexes. 
Reservations. 
Final Act. 
Protocol of Closure. : 
The ratification. 
The instrument of ratification. 
Exchange, deposit of instruments of ratification. 
Proc~verbal of exchange of instruments of ratification. 

Simplified formulas: 
Declaration. 
Protocol. 
Diplomatic notes. 

QUESTIONNAIRE No. 6 •. 

PIRACY. 

The Committee has the following terms of reference 1 : 

(I) To prepare a provisional list of the subjects of international law the ~egulation of 
which by international agreement would seem to be most desirable and realisable at the 
present moment; 

(2) After communication of the Jist by the Secretariat to the Governments of States, 
whe!her Members of the League or not, for their opinion, to examine the rcplil's rcc!'ivcd: ami 

l See Alsembly Resolution ol September .. nd, 111•4· 
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(3) · To report to the Council on the .questions wh~ch are sufficiently ripe an.d on the pr<?
cedure which might be followed with a Vlew to preparmg eventually for conferences for their 
solution. · · 

Th~ Committee has decided to-include in its list the following subject: 
"Whether, and to what extent, it would be possible to establish by an international 

convention, appropriate provisions to secure the suppression of piracy. • 

On this subject the Committee has the honour to communicate to the Governments a report 
presented to it by a Sub-Committee consisting of M. MATSUDA as Rapporteur and M. WANG 
CuuNG-Hur 1• 

The nature of the general question and of the particular questions involved therein appears 
from the report. The report contains a statement of principles to be applied and of particular 
solutions derived from these principles. The Committee considers that this statement indicates 
the questions to be resolved for the purpose of regulating the matter by international agreement. 
All these questions are subordinate to the larger question set out above. · 

It is understood that, in submitting the present subject to the Governments, the Committee 
does not pronounce either for or against the general principles set out in the report or the solutions 
suggested for various particular problems on the basis of these principles. At the present stage 
of its work, it is not for the Committee to put forward conclusions of this kind. Its sole, or at 
least its principal, task for the present consists in drawing attention to various questions of inter
national law the regulation of which by international agreement would seem to be desirable and 
of realisable. 

In doing this, the Committee should doubtless not confine itself to generalities-but should put 
forward the proposed questions with sufficient detail to facilitate the decision as to the desirability 
and possibility of their solution. The necessary details will be found in the final conclusions 
of M. Matsuda's report 1• 

In order to be able to continue its work without delay, the Committee will be glad to be put 
in possession of the replies of the Governments before October I 5th, Ig26. 

The Sub-Committee's report is annexed. 

Geneva, January 29th, I926. 
· (Signed) Hj. L. HAMMARSKJOLD, 

Chairma11 of the Committee of Experts. 

VAN HAMEL, 
Director of the Legal Sectio11 of the Secretariat. 

Annex to the Questionnaire No, 6. 

REPORT OF THE SUB-COMMITTEE. 

1\f. MATSUDA, Rapporteur. 
M. WANG CHUNG-HUI • 

. Whether, a~ to what ~xtent, i~ 'fl'Ould be possible to establish, by an intef
national conventwn, approprtate provtstons to secure the suppression of piracy. 

[T raft.SUUiofJ. J 

. Auth~ of treaties on inter~~;&tionallaw o~ten differ as ~o y.ohat really constitutes this inter
~tiomi;l cnme. .In order to avotd any confuston, a clear distmction should be drawn between 
ptracy m the. strict ~nse of th;e word and practices similar to piracy. The former comes within 
~ope of mternabonallaw ~ general, the latt~r either under international treaty law in force 

een two or more States or srmply under a nattonallaw. We will examine each of these as cts 
of ~he pro~lem in turn, although the first alone is of real general impot tance from the internatlonal 
polDt of VleW. 

A. PIRACY lN INTERNATIONAL LAW. 

th I.. ~?X'rfding th i~ernationallaw, piracy consi~ts in sailing the seas for private ends without 
~~ ::c:;~ t .e 1 overnm.en: of any Sta~ wit~ the object of committing depredations upon 
______ o VJO ence agatns persons. e ptrate attacks merchant ships of any and every 

1 M. Wang Chung-Hoi oijpW!d the original text of the S J>.Co · • 
able to attend the -ion of the Committee of Ex . • u m~ottee • report. Having unfortunntely not heen 
doeu-Dt. tbio text c:ontaiDing certain amendmen=~ "'t:t;:ponsoble lor the actual text u annexetl to the prooent 

1 11.. pap Ill), Y pporteur aa a result of the discusoioo In the Committee. 
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nati~n ~thout makin~ any distinctio~ ex~ept in so far as will enable him to escape punishment 
for h1s nusdeeds. H~ 1~ a sea-robber, pillagmg by force of arms, stealing or destroying the property 
of .oth~ and com1~uttmg outrages o~ all kinds upon individuals. 

~Jracy has. as 1ts ~eld of operation that vast domain which is termed "the high seas". It 
co!lstltutes a crrme agamst the security of commerce on the high seas, where alone it can be com
nutted. . The same acts committed in the territorial waters of a State do not come within the 
scope of mt~rnationallaw, but fail within the competence of the local sovereign power. 

When pttates choos~ as ~he ~e'!e ~f their act~ of sea~robbery a place common to all men and 
when th~y attack all nations mdiscnmmately, therr pract1ces become harmful to the international 
commuruty of all States. They become the enemies of the human race and place themselves 
outside the law of peaceful people . 

. Certain authors take the view that desire for gain is necessarily one of the characteristics 
of p1rac:y. But the motiv~ of the acts of violence might be not the prospect of gain but hatred 
or ~ d~s1re !o~ vengeance. I_n ~y opinion i~ is p~eferable not to adopt the criterion of desire for 
gam, smce 1t IS both too restrictive and con tamed 1n the larger qualification "for private ends". It 
is better, in laying down a general principle, to be content with the external character of the facts 
without entering too far into the often delicate question of motives. Nevertheless, when the acts 
in question are committed from purely political motives, it is hardly possible to regard them as acts 
of piracy involving all the important consequences which follow upon the commission of that crime. 
Such a rule does not assure any absolute impunity for the political acts in question, since they 
remain subject to the ordinary rules of international law. 

By committing an act of piracy, the pirate and his vessel ipso facto lose the protection of the 
State whose flag they are otherwise entitled to fly. Persons engaged in the commission of such 
crimes obviously cannot have been authorised by any civilised State to do so. In this connection 
we should note that' the commission of the crime of piracy does not involve as a preliminary 
condition that the ship in question should not have the right to fly a recognised flag. 

Every enterprise for the purpose of committing robbery at sea is not necessarily piratical 
in character. A wrecker, for instance, unlike a pirate, has a nationality, despite the fact that 
he is indirectly a menace to safety at sea. In like manner, a mere quarrel followed by acts of 
violence or depredations occurring between fishermen on the high sea ought not to be regarded 
as an act of piracy, since such acts do not constitute a menace to the international maritime 
commerce for the protection of whose security every civilised State is to some extent interested in 
intervening so far as its power permits. 
1M' A ship may clearly be a pirate ship even if it was not fitted out for that purpose or if it began 
its voyage without criminal intention. If a mutiny breaks out on board and the mutineers seize 
the· vessel and use it to commit acts of piracy, the vessel ipso facto loses the original protection 
of its flag. 

Acts of piracy can as a general rule only be committed by private vessels. A warship or public 
vessel can never, so long as it retains that character, be treated as a pirate. If such vessels commit 
acts of depredation or unjustifiable violence, the State whose flag they fly demands reparation from 
them and has to inflict suitable penalties upon the commander and crew and pay lawful damages 
to the victims of such acts. If the crew of a warship or other public vessel mutinies and sails the 
seas for its own purposes, the vessel ceases to be a public one, and the acts of violence which it 
commits are regarded as acts of piracy. 

'The case appears more difficult when there is a civil war and the regular Government's 
warships take the side of the rebels before the latter have been recognised as belligerents. The 
regular Government sometimes treats such ships as pirates, but foreign Powers ought not to do 
so unless these ships commit acts of violence against vessels belonging to the Powers in question. 
Third Powers, on the other hand, may consider such ships as pirates when they commit acts of 
violence and depredations upon vessels belonging to those Powers, unless the acts are inspired by 
purely political motiveS, in which case it would be exaggeratedly rigorous to tr:eat the ships as 
declared enemies of the community of civilised States. 

II. Before taking action against pirates, it must first be ascertained that they really are 
pirates. The mere fact of hoisting a flag does not prove the right to fly it; and, accordingly, 
if a vessel is suspected of piracy, other means have to be used to establish its nationality. 

The two foiJowing principles are· recognised both by law and in practice: 

(1) Any warship has the right upon the high seas to stop and seize any vessel, under whatever 
flag it may be sailing, which has undoubtedly committed an act of piracy. 

(2) If the vessel is only under suspicion, the warship is authorised to verify its true chara~t~. 
It must, however, use this right judiciously and with caution. The commander of .t~e warsb1p JS 

responsible for any action taken. If, after inspection of the suspected vessel. the suspicion proves to 
have been unfounded, the captain of the suspected vessel is entitled to reparation or compensation, 
according to circumstances. . . . 

. If, on the other hand, the suspicion of piracy is confirmed, ~e comm~der.of the warshtp e1~er 
himself proceeds to try the pirates (unless the arrest took pla?e m the terntonal wat~ of a third 
Powc.>r) or he brings them into the port of some country to be JUdged by a competent ~bunal, !'-Dd 
the fate of the vessel and its crew is determined by the domestic law of the country m question. 
The attacks of pirates are directed against the interests of maritime trade th':Ough1_mt the world, 
and pirates are therefore justiciable in every civiliSl'd country. The State whtch se1zc.>s t~e pirate 
vessel and arrests the CJew is thtl obvious judge of tlle validity of the capture and the guilt of the 
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ies concerned. It should by preference be accord~ the right to i_nvestigate ~d to pass judgment 
~e case. unless the internal law or ~me internathional convention otherwise decides, or unless 
the case is that dealt with in the followmg paragrap . · . . . 

Ma a warship pursue and arrest pirates in the territorial waters ~f a foretgn Power With'?ut 
thereby ~olating the sovereign rights of that Power ? Under normal cll'CU!f!stances, ~he sove~eign 
of the territory alone has the right, in territorial water~, to pr~tect nabo!lal a~d mternabonal 
interests; but in the case of acts intended to safeguard mte~at10nal rela~I<?n~. tt w~uld ap~ 
reasonable to assume that the Government of the territory tacitly consents if 1t IS not m a position 
to continue the pursuit successfully; otherwise, if the coastal State could. ~ot take th~ necessary 
measures to carry through the pursuit in time, the result would be to factli~ate the flight o~ the 
pirate and enable him to escape punishment. In such cases, howev~, the nght t'? ~ for p1ra~y 
devolves upon the State to which the territorial ~aters. belong. It 15 the rec'?gntbon due to tts 
sovereignty The right to pursue attack and.setze a pirate belongs to warships. 

The eff~ts of the capture, the ~onsequences of the validity of the ~· the ~ht of recovery 
by the lawful owners and the reward to be given to the captors are quest~ons ~hich are governed 
by the law of the State having jurisdiction. Accordingly they are solved m a different manner by 
each State, either in its domestic legislation or ~ its speci:U conventions. The f<?llo'Ying four 
conditions must as a rule be fulfilled in the exerc1se of the nght of recovery and restJtuboll of the 
goods stolen: · 

(z) The owner must lodge hL<~ claim within a year after sentence of capture has been 
passed; 

(2) The claimant must vindicate his claim of ownership before the competent tribunals; 

(3) The costs of recovery are fixed by such tribunals; 

(4) The costs must be borne by the owner. 

B. PIRACY IN TREATIES AND SPECIAL LAws OF STATES • 

. In addition to piracy by the law of nations, StateS have occasionally, by treaty or in their 
internal law, established a piracy by analogy which has no claim to be universally recognised 
and must not be confused with true piracy; the assimilations in question can only create a sort 
of piracy under internal law and from the point of view of the countries which make them. The 
acts dealt with are of a grave nature, it is true, but they do not constitute a danger to the shipping 
and commerce of all nations indiscriminately. Legislators are justified in taking strong measures 
in such cases. but the classification of such acts as piracy is a fact which only concerns the State 
whose laws contain provisions to that effect. From the international point of view, the acts come 
within the competence only of the country in which they are punishable. No country making 
a capture can cite them as the basis of a claim to international competence nor can they justify 
actnal capture by a foreign State unless there is a convention which expressly provides otheJ1Vise. 

We shall now examine the salient facts and the commonest of these analogous forms of piracy. 
In the first place, there is privateering. · 

1. The immediate object of privateering is the use of violence for purposes of gain, and this 
gives it a certain resemblance to piracy. . 

· Although the object of the privateersJnan is to take the property of others, his acts are 
only committed against the national enemy of the country which has given him his letters of 
marque. This circumstance gives him a legal standing as regards nationality; at the same time 
it places responsibility upon the nation whose flag he flies, and thereby excludes any idea of piracy. 
Moreover, if a vessel so commissioned infringes the rights of other nations by acts of VIolence 
or irregularities which exceed the powers it holds, it cannot on that account be regarded as a 
pirate unless its intention is obviously piratical. In such a case, the State which commissioned 
it is responsible to other countries for any illegal acts it znay commit, and has the right to try 
and punish. . . ·. 

2. Vessels have also been regarded as pirates when, their own countries remaining neutral, 
they received a commission from a foreign belligerent State and captured vessels belonging to 
a Power which, while an enemy of that State, was at peace with the vessel's own country. 

This, too, is not piracy according to international law, but only according to the domestic 
law of one or more States. 
~in ~ters hold that, as a resu~t of the acts it commits, such a vessel is denationalised, 

and 11 not legibznately under the protection of any flag; such acts would thus be true acts of piracy 
according to international law. This view, however, is mistaken; such a vessel is not denationa
lised. It is cover~ in respect of third Powers by the commission it has received. It has a respondent 
ans!'erable to thrrd Powers, namely, the State which commissioned it and which becomes liable 
~or !ls ~~· Last!~. it should be borne in mind that the vessel does not attack all merchant shipping 
~~~tnately; 1t merely captures the ves!!Cis of the Power at war with the State which.commis· 
!llo~ tl. It !flakes war npon a ~'."rtain natin1_1. It i~ •.wt an en,•my of the human race. This, then, 
cannot he !laid to be a Calle of p~racy under mternahonal law, but such a ves~el can certainly be 
cta-d as a pirate by the domestic law of an individual State. 
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3· Then, again, the sailors forming the crew of a merchantship are generally treated as 
pirates if they mutiny against the commander during a voyage, murder him and the other officers 
and seize the ship. But this too is piracy only under the domestic law of individual States. 

. 4· Governments struggling to quell a rcbdlion have an incontestable right to describe as 
p1rates, or to announce that they will treat as pirates, rebels who sail the seas for the purpose 
~f seizing property belonging to subjects or citizens who have remained faithful to the duly estab
lished authorities. Rebellions are entirely a matter for the domestic law of the individual State, 
and a Government has every right to threaten to treat rebels as pirates, however widespread 
the rebellion may be. 

Foreign Powers, however, are not obliged to accept this description or agree to such persons 
being treated as pirates. 

C. CoNCLUSIONS. 
( . 

The confusion of opinion on the subject of piracy is due to failure to draw a clear distinction 
between piracy in the strict sense of the word, as defined by international law, and piracy coming 
under the private Jaws and treaties ofindividual States. In our view, therefore, it would be preferable 
for the Committee to adopt a clear definition of piracy applicable to all States in virtue of 
international Jaw in general. Accordingly, we have the honour to subinit to the Cominittee the 
following draft.· 

DRAFT PROVISIONS FOR THE SUPPRESSION OF PIRACY 1• 

Article I. -Piracy occurs only on the high sea and consists in the cominission for private ends 
of depredations upon property or acts of violence against persons. 

It is not involved in the notion of piracy that the above-mentioned acts should be cominitted 
for the purpose of gain, but acts cominitted with a purely political object will not be regarded as 
constituting piracy. . . -

Article 2. - It is not involved in the notion of piracy that the ship should not have the right 
to fly a recognised flag, but in cominitting an act of piracy the pirate loses the protection of the State 
whose flag the ship flies. 

Article 3·- Only private ships can cominit acts of piracy. Where a warship, after mutiny, 
cruises on its own account and cominits acts of the kind mentioned in Article I, it thereby loses its 
public character. 

Article 4·- Where, during a civil war, warships of insurgents who are not recognised as belli
gerents are regarded by the regular Government as pirates, third Powers are not thereby obliged 
to treat them as such. , 

Insurgents committing acts of the kind mentioned in Article I must be considered as pirates, 
unless such acts are inspired by purely political motives. 

Article 5·- If the crew of a ship has cominitted an act of piracy, every warship has the right 
to stop and capture the ship on the high sea. 

On the condition that the affair shall be reinitted for judgment to the competent authorities 
of the littoral State, a pursuit commenced on the high sea may be continued even within territorial 
waters unless the littoral State is in a position to continue such pursuit itself. 

Article 6. -Where suspicions of piracy exist, every warship, on the responsibility of its com
mander, has authority to ascertain the real character of the ship in question. If after examination 
the suspicions are proved to be unfounded, the captain of the suspected ship will be entitled to 
reparation or to an indemnity, as the case may be.' If, on the contrary, the suspicions of piracy are 
confirmed, the commander of the warship may either proceed to try the pirates, if the arrest took 
place on the high sea, or deliver the accused to the competent authorities. 

Article 1·- Jurisdiction in piracy belongs to the State of the ship making the capture, except: 
(a) in the case of pursuit mentioned in Article 5, paragraph 2; (b) in the case where the domestic 
legislation or an international convention otherwise decides. 

Article 8.-The consequences of capture, such as the validity of the prize, the right of recovery 
of the lawful owners, the reward of the capters, are governed by the law of the State to which 
jurisdiction belongs. 

Geneva, January 26th, I926, 
(Signed) M. MATSUDA. 

l Aa amended by M. Matauda as the n~~ult of tho discussion In the CoiiUilittoe of Esporta. . 
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QUESTIONNAIRE No. 7• 

. EXPLOITATION OF THE· PRODUCTS OF. THE SEA.· 

The Committee has the·following terms of reference 1: . 
(x) To prepare a provisional list of the subjects of intemation~ law the re~ation 

of which by international agreement would seem to be most desu-able and· realisable 
at the present moment; 

(2) After communication of the list by the. Sec~et_ariat to the ~vemme~ts of S~ates, 
whether MembeiS of the League or not, for theu opllllon,to examme the replies rece1ved; 
and 

(3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences 
for their solution. · 

The Committee has decided to include in its list the following subject: . 

"Whether it is possible to establish by way of international agreement rules regarding 
the exploitation of the products of the sea." 

M. Suarez was requested to examine this question with special reference to the treaties dealing 
with the subject. 

The Committee has the honour to communicate to the Governments a report submitted to it 
by-M. Suarez. 

The practical importance of the question appealS to be established by this report and is 
emphasised in the conclusions which are there reached. The Committee consideiS that the report 
indicates in broad ov.tline the problems which a conference including experts of various kinds 
might be called upon to solve, and feels it a duty to emphasise the urgent need of action. 

In order to be able to continue its work without delay, the Committee will be glad to be put . 
in possession of the replies of the Governments before October 15th, 1926. 

M. Suarez' report is annexed. 

Geneva, January 29th, 1926. (Signed) Hj. L HAmlARSKJOLD, 
Chairman of the Committee of Experts. 

VAN lLumL, 
· Direckw of the Legal Section 

of the SecretaritU. 

Anne:& to QuestioDDaire No ... 7. 

REPORT ON THE EXPLOITATION OF THE PRODUCTS OF THE SEA. 

Rapporteur: M. Jose Le6n SuAREz. 

(Translated from the Spanish.] 

At its_ private ~t~g on April 8th last, the Committee of which you are Chairman adopted 
the folloWing resolution m paragraph {1): 

"The <:A>mmit~ appoints a ~ub-committe~ !O enquire, with reference, inter alia, 
to~ treaties dealing With the s';lbJect, whet~r 1~ 1s possible to establish by way of inter• 
natwnal agreement rules regardmg the explo1tat1on of the products of the sea." 

The Sub-Committee appointed consis~ only of the author of the present report. 
1 S.. A_,.biJ ReeolutioD of September und, 1924, 
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I may recall the fact that my original proposal submitted at the meeting on April 6th read 
as follows: 

. "Should not a special technical conference be convened, to draw up immediately, 
Without regard to the extension or maintenance of maritime jurisdiction extending 
to the three-mile limit, uniform regulations for the exploitation of the industries of the 
sea, whose wealth constitutes a food reserve for humanity, over the whole extent of the 
ocean bed forming part of the continental shelf, i.e., the region along the coasts where 

• the depth does not exceed 200 metres ? " 

. . It ~ important "to remember this te~t bec~use, after studying the pro~~ as drafted by my 
d1stmgU1shed colleague M. Fromageot, m which he makes reference to extst~ng treaties dealing 
with the subject, I am bound to express the opinion that the p10blem, which, as I originally put 
it, was a simple one, has );leen complicated by the text adopted and that its scope has been greatly 
extended while no progress has been made towards its solution. Moreover, this way of putting 
the question has made it impossible for me to send my report earlier. Although I arrived at Buenos 
Aires at the end of j\me, or some five months ago, owing to the fact that the shipping companies 
organising the return service run only one steamer of the same class every month, I am still awaiting 
replies to the request for information regarding international maritime legislation which I sent 
from Europe to various legations and institutions in order to acquaint myself with all the available 
data. Owing to the delay in obtaining information and to the fact that correspondence between 
Europe and Buenos Aires takes at least a month, and owing also to all the business I had to neglect 
during my absence and my return to Europe to attend the January session, I have been unable 
to study the ten or twelve important treaties which, out of the twenty or thirty in existence, 
might be of value to me in carrying out the Committee's instructions. 

I am familiar, however, with their general purport, and know that they can be of little value 
except as forming precedents for the proposal, which originally, I repeat, did not aim at laying 
down international regulations for hunting and fishing at sea but at convening a committee of 
experts, representing as far as possible all the Governments directly concerned, to draw up regula
tions according to the carefully considered procedure of successive discussions which the Committee 
has adopted and which obviates any possibility of hasty decisions. 

There is therefore a difference between the principle I proposed and that adopted by the 
Committee. The former obviates the difficulty which is inherent in the latter. As international 
regulation has hitherto been of a limited and local character and has, except in two or three cases, 
been directed not solely to the protection of species from extinction but mainly to establish police 
measures and to ensure reciprocity and commerce, regardless of biological interests, which in this 
case are inseparable from economic and general interests, this regulation, though it has been of value 
on occasion, is no longer adequate. The result of pursuing the international regulation of hunting 
and fishing at sea in the restricted sense hitherto accepted has been the useful but by no means 
sufficient one of delaying, but not preventing, the extinction of some of the principal species .. And 
as, if we consider the life of all the species in the animal kingdom, biological solidarity is even closer 
among the denizens of the ocean than among land animals, the disappearance of certain species 
would destroy the balance in the struggle for existence and would bring about the extinction 
of other species also. 

The wealth constituted by the creatures of the deep is not fixed in the sense of being confined 
to one region or latitude but varies from year to year according to the biological, physical and 
chemical circumstances affecting the plankton among which they live. The majority of aquatic 
animals are essentially migratory, and it is this characteristic which creates the biologico
geographical solidarity of species, which should find its counterpart in a legal solidarity in the 
sphere of international law in which we are working. 

This urgent necessity for international regulation of the exploitation of the biological wealth 
of the sea· is a new phenomenon to jurists but is familiar to all those who are brought into contact 
with the creatures of the deep, either in the pursuit of gain or in the interests of science. The 
marine species of use to man wiU become extinct unless their exploitation is subjected to international 
regulation. -·It is this situation, Gentlemen, which must be considered, and not the existing treaties, 
which in their time were a palliative but never a cure and which to-day are no longer sufficient 
and even constitute a danger, either because the species in question migrate for natural reasons 
from" places where they are protected to places where they are uneconomically exploited or because, 
when they are hunted to excess in certain areas, they take refuge in other waters where they 
are less molested, thus constituting, in practice, a monopoly in favour of certain countries. 

The hU1Uan race is already begiuning to experience a shortage of food, and this shortage 
is likely to be accentuated, owi~ ~<?t only to the increase of _popula~on ~ut to the. gro~ of the 
average consumption of each. mdiVld';lai. As the democratic orga~s~t10n of society 1mprov~, 
so man increases his consumption, particularly of meat and corn. This IS due not only to a physJo
logical but to a psychological necessity - the craving to make up for past deprivation of meat, 
which has generally been regarded as a food r~rved for the rich. . Co~g as I do from. a country 
whose main export is meat and corn, I am not influenced by any 1mmed1ate apprehensions or by 
my own material interests, f<?r it is clear from the present tendency of the world meat ~ar:ket that 
the republics of the Plata enJoy great natural advantages, and that, as the ~ttle-rearmg mdustry 
exhausts the reserves of production, the greater the demand the greater will be th~ value of the 
supply. I am not considering, however, the interests of the moment or of any particular country 
but the general interest of mankind, which before lo~g will have to dra~ upon th~ reserves of the 
sea to make good the inadequacy of the food production of the land. It IS our busmess to see that 
this step is not taken too late. 
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Th~ exploitation of the products of the sea requires re~ation the most urgently in the wat~rs 
nearest the coasts, because it i.i in these regions, and particularly on the ~hoals, that the specieS 
most useful to man have their habitat. In the open sea away from the continen.tal shelf, where the 
de th exceeds 200 metres, only a few species ~ful tc;> :ID~ are to be fo~d m the upper levels 
of~ Apart from the waters in the immediate VIC!ruty of the beach, It ~ay be sa1d to be a 
nat~se~ that the intensity and variety of marine life is inversely proportional to the depth 

of the water. · . ·th • t (' b' " t th If we are to do work of real value to the commurut~: ere•or~, we ~nno. su JeC~ .o .~ 
necessary exceptions) make our enquiries with reference to the treaties de~g WI~ the subJe~t . 
In proof of this 1 may cite the opinion of all the experts I hav:e consult~d m var1ous <:ountnes, 
including the United States, whicli has been the most success£~ m regulatin~ the~e quest~ons, and 
whicli, owing to its geographical position, is the coll!ltrY w~~h least reqwres mterna~10nal co
o tion to reserve its maritime wealth. These var1ous oprmons may be summed up m that of 
: Argentin~ expert M. Luciano H. Valette, who has been most helpful to me on this an~ ot~er 
oocasions. Referring to proposal {J), with ~hicli. ~e p<esent ~port deals,, M. Valette, who IS cllief 
of the Fisheries Department of the Argentine M1rustry of Agnculture, sa1d: . 

• 
"you cannot fail to perceive the d~s~rep~ncy wlifch exists bet'l!'een the act~ biologi~al 

facts and the principia embodied in ex~_St!ng Jnternat•onal convent10~ and treatu;s, to .wh~eh 
YOII are asked to subordinate yot~r opm10n and adapt your report In conformtty w1th the 
resoluti.m ad.Jpted by the Codi.fica~ion Committee in para{fraph_ (j). I gather that your 
original proposal, which was conce~ved on the soundest possJble lmes, has been condemned; 
none the less I hope that, even if tile European members of the Committee at Geneva fail to 
realise its urgency, it will triumph in the na"ower but more congenial sphere of American 
interests." 

- There can be no political, economic or other objections to the recommendation. that all . 
Governments having maritime interests should hold a conference of experts to determme what 
species should be protected and in what districts, to decide what form this protection should take in 
order to prevent their extinction, and to draw up the main principles of international regulation. 
The United States, once they had prevented the extermination of the seal in the north-west by 
means of an agreement with Great Britain, Russia and Japan, which they later supplemented by 
uniform regulations governing hunting and fishing along the shores of the various States of th~ 
Union, appeared to be dispensed from the necessity of calling in the aid of international law. Now, 
however, that the sea is becoming replenished with species which were at one time almost extinct, 
experi.mce is showing that the work is incomplete; for animals, happier in this than men, are 
ignorant of jurisdictions and national frontiers and observe not international law but intemation-

. alism; the sea for them is a single realm, like Ovid's dream of a world forming a single fatherland 
for humanity'. The Conference of American Raw Fur Traders, which met at Washington under the 
au.spioes of the National Association of -the Fur Industry on October 1924; adopted the following 
resolution 5 a based on the international and inter-State considerations I have outlined above:" We 
deem it essential and recommend that the laws relating to fur-bearing animals be formulated by the 
various legislative bodies in pursuance of a uniform policy of conservation and with as full 
aHJperation as poss:i~le between States of a similar climatic or natural condition". The necessity 
for international co-operation is also stressed in the articles published in the National Association 
of the Fur Industry Year-Book, 1924. For instance, Mr. Henry O'Malley, Fisheries Commissioner 
of the United States, in his article OJ). the Alaska Fur-Seal Industry, reaches the following conclu- · 
sion: "From the foregoing it is plainly evident that the fur-seal industry is carried on by activity 
complex in character and broad in extent. It has features international in scope which must be 
handled through diplomatic channels ". 

In the Appendix will be found a list of the existing treaties. In order, however, to show how 
little value they possess, I shall go on to put forward a number of other considerations illustrating 
the force of my original proposal. ' 

I shall be obliged to go into some of the technical antecedents of the sea fishing and hunting 
industry in order to convince my colleagues of the expediency of adopting my suggestion. 
. If proJ><l?l (?) as it. stood were !imi~d to existing treaties, it ~o~d not cover the modem whaling 
industry, which IS rap1dly extermmatmg the whale. To-day It 1S carried out with the help of a 
perfected form of weapon and special craft; but the great increase in its scope is due to the manner 
in which the animal is treated once it has been killed. The extraction of the oil which previously 
had to be done ashore, is now done in floating factories, which accelerates the prpcess ten- or 
twenty-fold and renders national control impossible, since no action can be taken in the open sea, 
~ the ~rs ~ve no nee_d ~ tou~h land to extract the principal product from their quarry. 
ThU process IS carried out pnnopally m the southern waters of South America. · Here the whales 
~ued and almost ex~rminated in the North Polar regions, have taken refuge, driven by th~ 
1llStinct of ~lf-preservatl?n and a certain degree of rudimentary intelligence which they possess. 
~o ~a pitch of pe~o~ have_the Norwegian whalers brought their trade that one of the condi
tions Imposed by the maJonty of Insurance policies for this class of craft is that the harpooner and 
IOIIle of the crew should be Norwegian. 

H. Valette, to y;hom I had ~ion tc;> refer above, has described this process of extracting oil 
~rom whales, and 1t really seems impossible. that the Governments interested in preserving so 
!fDport&nt a soqrce of wealth should do nothmg to prevent its extinction which will be complete 
m fiv~ to ten years at the.mo:>t. "This class of fishing", he says, "has reacbed such a point as to be 
a ventable butchery, which IS the more deplorable when one considers the uniparous character of 
whaid and the length of their period of gestation ". · 
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Dr,- Charcot, ~n eye-witness of these practices in the Antarctic seas in the vicinity of the 
Argentine, wall so 1mpressed that he addressed a communication to the French Colonial Ministry 
drawing attention to the rapidity with which whales would disappear if they went on being exter
minate~ in a manner which he qualified as barbarous. Even fifteen years ago, Dr. Charcot 
empha;ased the urgent necessity of an international agreement seUling such important matters as the 
protectJon of young whales, the creation of reserves for adults, and the full industrial utilisation of all 
the parts of the captured whale. The Paris Academy of Science also unanimously recommended 
that an international committee should meet to settle the problems of fishing in the open sea, such 
as more-thorough exploitation and the preservation of species . 

. These examples, only two among hundreds which might be quoted, fully demonstrate that the 
crymg need for general international legislation has not been met by existing treaties on maritime 
hunting and fishing. 

The absence of such legislation accelerates the disappearance of these species year by year, 
not so much because they are decreasing of themselves as because their destruction is becoming 
more intensive. The products of the fisheVes are not fully utilised, and it would appear that, 
alth~ugh .all ~~e. ~ho carry on this trade l'!!alise the harm they are doing, each is unwilling to 
restr1ct his actiVIties for the benefit of the others, and they endeavour to kill as many whales as 
they can, realising that the total extinction of the species is approaching and that they must avail 
themselves of such opportunities as still remain. 

At the British Imperial Conference in 1923, one of the speakers, alluding to this wanton des
"truction, proposed that the British Empire should adopt regulations. This, however, is not/'os
sible, as the fisheries are carried on in the open sea, and the Argentine and Chile, as owners o the 
neighbouring coasts and. islands, could claim rights as least equal to those of Great Britain, while 
other countries which engage in whaling in the Antarctic, such as the United States, the three 
Scandinavian countries, the Netherlands, Russia, and various others, could easily put forward 
claims as well, since, with the modem system of floating tanks and rafts, there isno need of terra 
firma for the necessary operations, quite apart from the fact that on those uninhabited islands 
and coasts such operations could easily be carried out openly or secretly. The present system 
of control (of very doubtful legality) is quite inadequate; indeed, it defeats its own ends from the 
point of view of the preservation of species, the only one which in this report we need consider. 
It takes the form of a tax imposed by the Governor of the Falkland Islands, which belong to 
Great Britain, at the rate of ss. per barrel of whale-oil of approximately 170 kilogrammes. This 
fiscal system runs counter to the economising of. wealth and promotes its more rapid des-
truction. · · ' 

. The riches of the sea, and especially the immense wealth of the Antarctic region, are the patri
mony of the whole human race, ·and our Committee is the body best qualified to suggest to the 
Governments what steps should be taken before it is too late. • 

To save this wealth, which, being to-day the uncontrolled property of all, belongs to nobody, 
the only thing to be done is to discard the obsolete rules of the existing treaties, which were drawn 

·.up with other objects, to take a wider view, and to base a new jurisprudence, not on the defective 
legislation which has failed to see justice done but on the scientific and economic considerations 
which, after all the necessary data has been collected, may be put forward, compared and discussed 
at a technical conference by the countrieS concerned. In this way a new jurisprudence will be 
created of which to-day we have no inkling, owing to the fact that the necessity which now arouses 
our legitimate apprehensions was never contemplated. 

I have referred especially to whales; but other species of equal value are also in danger of 
extinction, such as the pinnipedes (with fin-like feet; from pinna and pes), to which belong various 
families popularly included under the generic term of seals, among them the fur-seals so highly 
prized by traders. · These animals, being amphibious, require p;rotection not only on land but 
in the sea. The rocks on which they live are often at a distance from the mainland and cannot 
be permanently occupied by man because they are constantly beaten and submerged by the 
waves. Only adequate legislation can protect these animals, which are almost extinct in the 
south, as they regularly migrate from the Antarctic (X;ean to the coasts of Brazil in the latitude 
of Sa6 Paulo. The Northern Hemisphere has been replenished _with seals to a certain extent, 
thanks to the effective measures proposed by the United States, to which is also due the 
re-appearance of these valuable animals in the Pribiloff and Kurile Islands. 
· With the help and guidance of M. Valette, I have sketched ~>n a ~I:l'• "!Vhich is attached 
to and forms an integral part of the present report, the geographical d1str1but1on of. some of the 
most economically important species which should be preserved for the use of humaruty. I have 
done this merely by way of illustration and as impartial evidence to convince my colleagues 
that we must accept the idea of holding a technical conference to draw up international regulations 
for the exploitation of certain species. I make no attempt to mention the cases of definite species 
but merely quote certain examples; there are many others which it would be tedious and un
necessary to enumerate here. The source of wealth which is most immediately threatened with 
total extinction is the whale, because its bulk prevents concealment, because its slowness of repro
duction makes the replacement of casualties impossible, and because the species, bei~ concentrated 
in the South Polar region after having been exterminated in the north, is attacked m these waters 
by fishers from every part of the world and is being exterminated with alarming rapidly. .The 
average number of whales killed in the Antarctic every year is not less than 15,000. and sometimes 
as many as 20,000. No other method than international regulation can ~ conce1ved to prevent 
the annihilation of whales, the total remaining number of which may tentatively be put at 100,000 

I Thia map is 11ot reproduced. 
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. . ' Wh t sh uld be the main points ol such regulation ? Without any more 
or ~20,000 a!w,the ~ostth ~my ~numeration of species, I would suggest the following: ~stablish-. 
drum t_o bee austlve f ~erved zones on the basis of what is known already or may be discovered 
m_t"nt (m the :iili:~~~i~t and migrations of whales; exploitation of each zone in tu~ and f?r 
"'1~ ·~ riod. uniformity of methods (without going into details of a nature to ha~per mdustnal 
fr!!:.m .~ order to ensure the full utilisation_ of the products of .the chase, which to-day ~re 
uande~ owing to the thirst for immediate gam at all costs; adoption of ge~eral rules regard~g 

tl!e ages at whi?t whales ~~ .seals should not be killed even when found m zones and dunng 
periods not subject to prohibition. , 

In conjunction with the facts I have adduced, particularly 'Yith regard to. the South Polar 
· should be taken others concerning quite different areas, which show that Isolated measures 

~gi':tection or measures taken by a single country are useles;;. and that they must as a rule be ce!ra1 and intemationl in character. Most of the whales are m the south, as ~ey are ruthlessly 
hunted in the north; but as their htmters have followed them, they~ now tendmg to return to the 
north or to disperse all over the world in search of thl peace they ~ never !ind. A report of .the 
Tronsberg Whaling Company, which opera~ in the South Amencan latitudes of ~~e P~c1~c, 
mt"ntions in a memorandum for 1924 that 1t made a net profit of 2,958,r2o crowns, 1t prud Its 
shareholders so per cent on their capital, and the balance of 1,038,120 C';'O~ went to the reserve. 
This net profit at present (December 1925) represents S?me .fourteen nullwn ~rench francs -.an 
enormous sum if Wt' take into acount the amount of cap1tal mvested. There IS also an Argenti~e. 
company which, I believe, makes similar profits, although I have not been able to obtam 
details. 

Encouraged by these results, and knowing that the soo~er it kills the whales the r_nore it will 
prevent from falling into the hands of others, as they constitute a ~orm ot wealth .":hich soon be 
exhausted, the Tronsberg Whaling Company ordered the construction of four additional-whalers 
for the 1925-26 season. 

On our chart of marine wealth we show the herring (clupea lra"engus), whose preservation 
is of particular importance to Great Britain, Norway, the Netherlands, Germany, Belgium, and 
Denmark. It is also of some concern to Spain, Portugal, France, the United States, Iceland, etc., 
because when other kinds of fish become scarce or disappear (as has occurred on the coasts of 
Galicia) the fisherfolk return to their old habits and go to places often at a great distance from 
their coasts. They do not wait for the fish to come to them but go and seek it in its own haunts. 

The salmon of the Atlantic lives in the seas and rivers of North-Western and Western Europe. 
Its migrations extend as far as the United States, between Cape Cod and Ungava Bay (this is as 
reg;Jfds the Northern Atlantic). As regards the salmon of the Northern Pacific, the five exploited 
Species of the genus oncllorhynchus are found in the rivers of Asia and in those of Alaska and 
California. No one can foresee the migrations to which they may be subject in future, but it can 
be confidently anticipated that, within the vast areas indicated, their rational exploitation will 
be impossible without an international agreement on an economic and biological and not on a 
political or commercial basis. · 

Another typical species shown on the map is the cod (gen. gadus), which is found throughout 
the Northern Atlantic from the extreme north as far as the Bay of Biscay on the European side, 
and Cape Hatters on the American side, but is chiefly concentrated in the Newfoundland banks. 

Another fish which is much sought after is the" caballa" (scomber scombrus) whose migrations 
extend from the Black Sea to the Canaries, Scotland, France and Norway, as far as Euro~ is 
concerned, and to the north-east of America. 

The ichthyological life of the South American waters has been little studied as regards habitat 
and migrations, but among other species may lie mentioned the hake (cynoscion striatus), which 
migrates to the wate~ of Bruil, Urugi~ay and the Argentine . 

. The map also shows th~ distribution· of aninlals of the seal tribe, indicating the principal 
habitats of walruses, sea-elephants and other species belonging to this genus. 

A line on the map indicates to the southward the principal area in which whales take refuge, 
but there are also a number in the north and in the Picific in process of migration from one Pole 
to the other, as has already been explained. 

Until recently, equilibrium existed between the production and consumption of the greater 
part of jish; the same cannot be said of animals which are hunted, whose numbers began to decrease 
IOille t!Ille ago. But the improvement of modem appliances and the constant progress of what 
Ber~ might term our" age of machinery " has also had its effect on fishing. Thus, for example 
heJ:rings were previolbly fished at certain periods of the year and not at others. The fisherme~ 
wru~ for them to form shoals and to approach their meeting-grounds which became the traditional 
fisln!'g-zones. This practice in itself constituted a restriction; but 'now, with modem methods, 
herrings are fished througlwu} ~he y~r, and the fishers. do not .wait for the shoals to approach bu11 
go and look for them. If this mtenstve method of fishing contmues the numbers of herring which 
are already falling off, cannot fail to decrease rapidly. ' ' 

I have ~en~ with regar~ to the hunting of whales and seals, but it is worth mentioning 
that~ ~WlSI ~logu;t Paul ~azm stated, before the International Commission for the Protection 
of~ildLifewhic~ metatBemem 1913, that, with the invention of floating grease-and oil-factories, 
which are becoming more and more numerous on the high seas and are stimulated by investments 
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of cap.ital seek!ng a higher return than can be obtained in any other industry, the most important 
source of marme wealth would mathematically be exhausted within a short period. 

In view of t~e considerations .I have outlined above, I venture to submit, in my capacity of 
rapporteur on pomt (J), the folloWing conclusions ': · 

I: 'l?tat it is possible, by means of adequate regulation, to secure the economical 
exploitation of the products of the sea. . 

2 .. That s~ch regulation could not fail to be in the general interest; since, if the present 
conf~1SI0';1 persists for a few years longer, the extinction of the principal species will be 
the IneVItable consequence of their unrestricted exploitation. 

3· That the treaties dealing with the subject apply to certain species and are 
fo~ the most part regional in character. They have not always taken into account the 
pomt of greatest importance to humanity, which is to find means to prevent the disap
pearance. of species, and not infrequently they concern measures of police or purely 
commercial measures, without considering the biologico-economic aspect, which is the 
essential aspect. · 

4· That the attention of all maritime Powers should be called to the urgency of 
establishing regulations by holding a conference including experts in applied marine 
zoology, persons engaged in marine industries, and jurists. 

5· That, without prejudice to other matters, the general technical programme of the 
conference referred to in the previous paragraph ~ght include the following: 

(a) General and local principles for the organisation of a more rational and uniform 
control of the exploitation of the aquatic fauna in all its aspects; 

(b) Creation of reserved zones, organisation of their exploitation in rotation, close 
periods and fixed ages at which killing is permitted; 

(c) Determination of the most effective method of supervising the . execution of 
· the measures adopted and for maintaining the control . 

• 
Buenos Ayres, December 8th, 1925. Jose Le6n SuAREz. 

LIST OF INTERNATIONAL TREATIES ON THE. REGULATION OF MARITIME INDUSTRIES. 

·I. International Convention for regulating the Police of the Northern Sea Fisheries outside 
Territorial Waters. The Hague, May 6th, 1882. · 

Declaration modifying Article 8 of the Convention of 1882. February lst, 1889. (Great 
Britain, France, Germany, Denmark, Belgium, Netherlands.) ·. 

2. Convention on the Liquor Traffic among Fishermen, signed at The Hague by the same 
Powers. November 16th, 1887. 

3· Convention between the United Kingdom, the United States, Japan and Russia for the 
Preservation and Protection of the Fur-Seals in the North Pacific Ocean. July 7th, 1911. 

' · 4· Treaty regarding Spitzbergen, between the United States, Great Britain, Denmark, 
France, Italy, Japan, Norway, Netherlands and Sweden. Paris, Febru~ 9th, 1920. (Article 2.) 

5. Great Britain and Belgium. March 22nd, 1852; May 2nd, 18g1; August 26th, 18g1. (North 
Sea Fisheries.) 

6. Great Britain and Derul\ark. June 24th, 1901. FarOe Islands and Iceland. 

7· Fisheries Convention. France and Great Britain. August 2nd, 1839· 

8 .. Declaration concerning th~ Obligations of Fishermen in the Seas between the CoaSts of 
France and Great Britain. June 23rd, 1843. 

l Printed aa modlDed b:y tho Rapporteur aa a reault ~tho cll~~:usaion iD tho COIDIIIittee of EzpertL 
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: 

g. Convention concerning Newfoundland and West and Central Africa, London, April 8th, 
II)04. (France and Great Britain.) · • 

IO. Declaration by France and Great Britain: Oyster Fisheries. September 29th, I92J. 

~I. Great Britain and Netherlands. Allowances to Witnesses in Fishery Cases. April 26th, , 
IIJOZ. 

u. Convention between France and Italy on Reservations in the Fisheries between Corsica 
and Sardinia. Rome, January I8th, Igo8. · 

IJ. Great Britain and Nicaragua: Turtle Fishery. May 6th, I916. 

I4- Great Britain and Sweden. July I7th, I856 (~de Io). 
' 

IS• Great Britain and the United States: 

(a) Convention of April nth, Igo8, respecting Fisheries·in the United States and Canada, 
signed at Washington. · : . 

(b) Convention of Octoler 2oth, I8I8, signed in London, regarding Fishlng Disputes. · 

(c) North Atlantic Fisheries: Arbitration. January 27th, I909· 

(d) Treaty: Preservation of Fur-Seal_s, Washington, February 7th, Igii. 

(e) Agreement: North Atla.Iitic Fisheries. July 2oth, I912. 

(/) Treaty with Canada for Preservation of Halibut Fishery. Washington, October ·21st, 
I<J24-

I6. Treaty: Great Britain-United States, Behring Sea Arbitration, February 29th, I892; 
and Convention. February 8th, I8g6. 
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Annex II. 

REPLIES BY GOVERNMENTS TO THE QUESTIONNAIRES Nos. I to 7.• 

LIST OF GOVERNMENTS HAVING REPLIED TO THE QUESTIONNAIRES. 

QUESTIONNAIRE No. 1.- NATIONALITY. 

Page Page Page 
Australia • • • • 136 Finland • • • • 161 Salvador • • • • • • 225 
Austria. • 137 France • • • . • 165 Kingdom of the Serb~, 
Belgium • 140 Germany • • 129 Croats and Slovenes 225 
Brazil • • . . 142 Greece 166 Spain. • . . • • 153 
British -Empire . 144 India . • • 169 Sweden . . . . . . 226 
Bulgaria . . . 146 Italy. . ... 170 Switzerland • . . • . 241 
Cuba. . • . . 147 Japan • . 171 United States 
Czechoslovakia 254 Nether lands 180 of America 160 
Denmark • • 150 Norway • • • 172 Venezuela • • • . • 255 . 
Egypt • • • • • • 152 Poland • • • • • • 186 
Estonia • • 155 Roumania. • • • 196 

QUESTIONNAIRE No. 2. - TEB.B.ITORIAL WATERS, 

Australia • • . • 136 France • . . • • • 165 Roumania. • . • • 198 
Austria. . . . • • 137 Germany • . . . 129 Salvador . . . • 225 
Brazil • . . . 143 Greece • . . . 166 Kingdom of the Serbs, 
British Empire 145 India- . . . . • . 169 Croats and Slovenes 225 
Bulgaria . . . 146 Irish Free State • 170 Spain • • • . • • 153 
Cuba. . . . . 148 Italy • • . . • 170 Sweden . . ... . • 230 
Czechoslovakia 253 Japan . . • • 171 Switzerland • . . . . 240 
Denmark • 150 Netherlands 180 United States 
Egypt . • • . . 152 Norway 172 of America 160 
Estonia 157 Poland . . • 186 Venezuela . • • • • 255 
Finland . • 162 Portugal .• • 188 

QUESTIONNAIRE No. 3.- DIPLOMATIO PRIVILEGES AND IMMuNITIEs. 

Australia • • 136 Estonia • • • • 157 Poland . • • . • • 186 
Austria. • •. 137 Finland • 163 Roumania. . . . • • 200 
Belgium • . 141 France • 165 Salvador • . . . 225 
Brazil . . . . . ~ . 143 Germany 129 Kingdom of the Serbs, 
British Empire • . 145 Greece • 167 · Croats and Slovene~~ 225 
Bulgaria . • • 146 India • 169 Sweden . • • • • • 234 
Cuba. • . . . 148 Italy • . • 170 Switzerland • . • • •• 241 
Czechoslovakia • 254 Japan . . 171 ·United States 
Denmark • 151 Netherlands 181 of America 160 
Egypt • • • • • • 152 Norway . . 175 Venezuela . • . • • 255 

QUESTIONNAIRE N 0. 4. - RESPONSIBILITY OP STATES. 

Argentine. • • • • • 136 Estonia • • . 160 Roumania. • • . . . 201 
Australia • 136 Finland • 163 Salvador • . . . . • 2.25 
Austria • • 138 France • 165 Kingdom of the Serbs, 
Belgium • 141 Germany • 129 Croats and Slovenes 225 
Brazil . • • . 144 Greece • . ' • 167 Spain. • • • • • 153 
British Empire 145 India . 169 Sweden . • • • • • 236 
Bulgaria • • . 146 Italy •• • • • 171 Switzerland • • . . . 249 
Chile • . • • • 146 Japan · . . 171 United State~~ 
Cuba. • . • • 148 Netherlands • 181 of America 160 
Czechoslovakia • 254 Norway • 177 Venezuela . • • • • 255 
Denmark • • • • 151 Poland • • • • 186 
Egypt • • • • 15.2 Portugal .• • • l95 

• In order to correspond with the French edition of thia documen$, the ooontrie1 an arranpd iD ~ 
alphahetical order of the namea iD French. 
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QUESTIONNA.mlil No.(),- hOOEDURlil OJ' INTERNATIONAL CONFERENCES, ETC • 

Page • Page Page 

Australia. • • • • • 136 Finland . . . .. • • 163 Roumania. . • • • • 201 
Austria, • • • • • • 138 France • • • • • • • 165 Salvador • • • • . • 225 
Belgium • • • • • • 141 Germany • • . • 129 Kingdom of the Serbs, 
Bruil . • • . • • • 14' Greece • • • • 168 Croats and Slovenes 225 
British Empire • • . 145 India • . • • . ' . 169 Sweden • • • • • • 238 
Bulga.ria • • • 146 Italy. • 171 Switzerland • ·- . • • 252 
Cuba.. • . • . • . • us Japan . • • • • 171 United States 
Denmark • . • 151 Netherlands • • 181 of A~erica 160. 
Egypt • • . • • 152 Norway • • • 178 Venezuela • . • • • 255 
Estonia . . • 160 Poland • • • 186 

QUESTIONNA.mlil No. 6 •. - PIRAcY. 

Australia • • • . • • 136 Finland • . • • • • 16, Roumania. • . . . • 201 
Austria. • . . • 137 France • • • • 165 Salvador • ; . . . • 225 
Belgium . 141 Germany 129 Kingdom of the Serba, 
'Bruil . . . . 1U Greece • • 168 Croats and Slovenes 225 
British Empire • U5 India . • • • 169, Spain . • ... • 15, 
Bulga.ria • • • 146 Italy. • • • • 171 Sweden . . . . . • 239 
Cuba • . • . . . • . us Japan . . • • • 171 Switzerland • . . . . 2,0 
Czechoslovakia · 253 Netherlands • • 181 United States 
Denmark • 152 Norway • • • • • 178 of America 160 
Egypt . . • • . 152 Poland . . • 186 Venezuela • . • • • 255 
Estonia 160 Portugal . . 194 

-, QUESTIONNAIRE No. 7. - PRODUCTS OJ' THE SEA. 

Australia • • • 136 Finland • . • . 164 Roumania. . • • 222 
Austria. 137 France • • . • • • 164 Kingdom of the Serbs, 
Belgium 142 Germany • 129 _Croats and Slovenes 225 . 
Brazil . ·- . . 1U Greece • . • 168 Spain. • • • • 154 
British Empire 146 India • • • • 170 Sweden • • • • . • 239 
Bulga.ria . • . 146 Italy • • . • . • 171 Switzerland • . . . . 240 
Cuba. . • . • • . . 148 Japan . • • • 171 United States 
Czechoslovakia • • • 253 Netherlands • • ' 181 of America 160 
Denmark . . • • • 152 Norway • • 178 Venezuela • . . • • 25!) 
Egypt . • • . . • 152 Poland . • • • • . 186 
Estonia • • . • • . 160 Portugal • • • • • 192 

• 
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Germany. 

QUESTIONNAIRES Nos. 1 TO 1: 

[Translation.] 
Letter of December 8th, 1928. 

The German Government has examined the questionnaires of the Committee of Experts 
for the Progressive Codification· of International Law transmitted with your letter of March 
22nd, 1926, with a view to determining whether the regulation of the subjects treated 
therein is desirable and realisable in the near future. The German Government considers 
that the following subjects could be so dealt with : 

1. Territorial Waters; 
2. Diplomatic Privileges and Immunities ; . 
3. Responsibility of States for Damage done in their Territories to the Person 

or Property of Foreigners. 

Questionnaire No. 2. - Territorial Waters. 

1n the first place, as regards the question of Territorial Waters, the German Government 
starts from the principle that the extent of the territorial sea should continue to be three 
nautical miles as at present. This is also the view expressed by the Council of the Deutsche 
GesellBcha.ft fiir Volkerrecht in the re&olution given in Annex l(a). The German Government 
further accepts the remainder of this resolution, which corresponds in all essential respects 
with the principles embodied in the draft convention of the Committee of Experts. The 
German Government accordingly considers that the draft in question provides a suitable 
basis for a first attempt to regulate by international agreement the question of territorial 
waters. Subject to a final statement of its views, the German Government desires to draw 
attention to the remarks on certain points of detail in the draft which are given in the 
attached observationR. 

Questionnaire No. 3.- Diplomatic Pri,dleges and Immtmities. 

Before the question of Diplomatic Privileges and Immunities can be regulated, 
agreement must first, in the opinion of the German Government, be reached on the principle 
that diplomatic representatives are amenable· to the laws and regulations of the State in 
which they reside, although at the same time no coercive measures of any kind may be taken 
against them which could in any way react upon their penon. l:'!ubject to this reservation, 
regulation could be undertaken on the basis of the drafts prepared by the Institut de Droit 
international and the American Institute of International Law. Provisional conclusions in 
regard to the questions submitted by the Committee of Experts will be found in Annex 2. 

Questionnaire No. · 4. - Responsibility of States. 

A very full report on the question of the Responsibility of8tatesfor Damage done in their 
Territories to Foreigners was submitted by bl. Guerrero, a member of the Committee. This 
report arrives at a series of conclusions which it is suggested should be embodied in a convention 
dealing with this matter. These conclusions have been examined and the results are set 
out in the enclosed memora.ndum (Annex 3 ). As the subject is an extremely complicat-ed one 
and very frequently leads in practice to differences of opinion between States, the German 
Government in referring to this matter considers it important to affirm explicitly that the 
memorandum is not intended to represent its definitive attitude to this question or to any 
single point in the question. 

The German Government desires to make the following observations on the four 
remaining subjects : 

As the possession of German nationality is in principle conditional on the possession 
of the nationality of one of the German States and as the granting of nationality comes 
within the competence of the individual States, the questionnaire on the international 
regulation of the law of Nationality can in Germany only be examined in co-operation with 
the German State Governments. The consideration of this question has accordingly not 
yet been completed. 

As regards the ExploiMtion of the Products of the Sea, the German Government takes 
the view that the queRtion of the necessity of special measures of conservation to ensure 
the permanent maintenance of a profitable fishing and sealing industry and prevent the 
extinction of the principal species of the marine fauna must be carefully considered. It may, 
however, be pointed out that the questions discussed in the report have been dealt with 
for many years now by the international associations for the exploration of the sea. In 
particular, the Central Committee for the International Exploration of the S.ea at 
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Copenhagen has invariably considered these questions with a view to ascertaining whether, 
and if so to what extent, special protective measures are necessary in connection with the 
present method of exploitation. That being the case, the German Government would be 
glad if, in the first place, the Central Committee and the other international organisations 
for the exploration of the sea were given an opportunity to state their views on the subject. 

There ill, in the opinion of the German Government, no urgent need for at once 
undertaking the general international regulation of the question of Piracy. Nevertheless, 
Germany would raise no objections of principle to such regulations being attempted, should 
the League consider this step necessary. In that case, the German Government would 
reserve its right to submit its views on the various provisions in the draft of the Committee 
of Experts. . 

Finally, as regards the question of a uniform regulation of the Procedure of International 
Conference• and Procedure for the ConcZu1ion and Drafting · of Treaties, the German 
Government believes that it would be exceptionally difficult to regulate these matters by 
means of collective agreements. Conditions differ so greatly that it would appear to be· 
desirable to retain some measure of freedom in organising international conferences. As 
regards the formalities connected with the conclusion and drafting of treaties, special regard 
must be paid to the constitutions of the contracting parties and it will hardly. be possible, 
in view of the variety of conditions, to draw up uniform rules on the subject. Even if the 
difficulties of codifying these two subjects were to be overcome, it should be borne in mind 
that these formal questions of procedure can be deferred until those substantive questions 
of international law the regulation of which ill called for by the present international 
situation have been settled. The German Government would therefore suggest that the 
treatment of the questions relating to the Procedure of International Conferences and 
Procedure for the Conclusion and Drafting of Treaties should be postponed for the time 
being. 

(Signed) VON SCHUBERT, 

ANNEX l(a). 

RESOLUTION ADOPTED ON OCTOBER 15TH1 19261 BY THE COUNCIL OF THE DEUTSCHE 
GESELLSCHAFT FOR Vt)LKERRECHT WITH REGARD TO THE SETTLEMENT OF THE QlJESTION 

OF TIIRRITORIAL WATERS. 

I 

The Deutsche Gesellschaft fur Volkerrecht has examined the question whether the law 
concerning territorial waters ill capable of codification. It holds that such codification ill 
possible on the following lines : , 

1. The sovereignty of the riparian· State extends over the territorial waters, with 
certain exceptions based on universally recognised international law or on treaties. 

2. The territorial sea should extend for three nautical miles from the mean low
water line. 

The low-water line should be marked on marine charts. 

3. Rules regarding fishery rights shouid remain as embodied in existing 
agreements or as they may be defined in future agreements. 

I. Vessels of all countries should have the right of free passage through territorial 
waters. 

5: BeY:ond ~he zone of three nau!ical miles, administrative zones may be 
establL,hed m which a country may exerclSe Customs control and supervise shipping. 

ANNEX 1 (b), 

OBSERVATIONS ON THE AMENDED DRAFT CONVENTION ON TERRITORIAL WATERS. 

Ad .Article 1. -In defining the rights of riparian States in the coastal zone care should 
be tak~n to ~voi~ any ~mplication, by such definition, of a possible acceptance' in this zone 
of specu~l obli~at:Ions with reg~rd to the protection of shipping and other matters. In so far 
as ao~e re~tnct1oll: of sovereignty has to be allowed, in accordance with universally 
recogrused mternahonallaw or under existing treaties it would be desirable to include in 
the Convention a definite list of the exceptions, and co~sequently to select a formula which 
would make it ~lear that the right of sovereignty ill only restricted to the e:x:t.ent laid down 
in the Convention. 
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Ad Arlicle 2.- In order to render the accurate limitation of these zones possible, it is 
proposed, in the resolution of the Council of the Deutsche Gesellschaft fiir Volkerrecht, 
that the mean low-water line should first of all be marked on the marine charts. When 
internal waters are traversed by the frontiers of States, the external limit of these inland 
waters shonld also be marked. This is indeed the only way to dispel, from the outset, all 
doubts aR to the actual line of the three-nautillal-mile limit and the limits of the
administrative zones. The marking of State frontiers on marine charta will therefore be a 
matter of extreme importance. It would also be desirable to mark, parallel to the above 
limit, the limits of the three-nautical-mile zone and the administrative zones. When these 

- limits have been. marked on the marine charts, the latter should be published in suitable 
periodicals in which the changes in marine charts have usually been published hitherto (in 
Germany, Die N achrichten fijr Beefahrl!f') and the contracting parties should place themselves 
under an obligation to do so. 

As regards the exercise of administrative rights outside the three-nautical-mile zone, 
it would seem necessary, first of all, to define the grounds on which auch administrative 
zones may be demanded, and the ext.ent of the zones, instead of making the exercise of 
administrative rights depend, in a general fashion, on cust.om or an essential need. 

The admislli.on of administrative zonea for Customs control and the supervision of 
shipping- without the establi&hment of any economic prero~rativea whatever - and a st.rip 
of sea for three nautical miles measured from. the external limit of the territorial water& 
should be sufficient to satisfy all legitimate requiremtlnts, except where more extensive 
rights have been expressly recognised in special treaties. Only such supervisory services as 
are solely intended to protect navigation, such as pilotage or buoyage sen·ices, or aerviceR 
for the clearing of obstacles, should be demanded by the riparian State, and they should be 
permitted to operate outside the administrative zone to the same extent as heretofore. 1t Is, 
moreover, particnlarly important that a claim to administrative rights should not eventually 
resnlt in hindrances to navigation and that the right of third States to lay cables freely 
through the administrative zones should be in no way affected. 

As regards fisheries, the German Government thinks it would be desirable to state 
. expressly that in future~ apart from existing customs and conventionR- fishery rights 
may not extend beyond the three-nautical-mile zone. If, as in paragraph 2, th~.>re is to be 
any reference to "exclusive rights to fisheries", it should be understood that this does not 
apply to private fishery rights which cannot be dealt with in the Convention. To avoid 
all doubts on this subject, it would be preferable to devise a more preciRe form of words. 

Ad Article 4. - It would seem to be simpler, in conformity with the Iniernational Law 
Association's draft, to lay down that the line of territorial waters follows the coastline of 
bays. . . 

Ad ArlicZe 5. - The regulation for islands, including archipelagos, might, fu conformity 
with the International Law: Association's draft, merely specify that each illland possl'sses 
territorial waters of its own. 

Ad Article 6.- If the three-nautical-mile zone is taken as a baais, the legal status of 
straits should depend solely on whether their width at the entrance is over or under six 
nautical miles, as the case may be. 

Ad .Article 1.- As regards warships, it wonld be preferable, in place of the detailed 
rnles set out in Article 12, to state in Article 7 itself - if indeed it be necessary - that 
special provisions might be laid down to govern the case of warships remaining for some time 
in t~rritorial waters. 

• 
Ad .Arlicle 9. -The riparian State cannot renounce ita right of criminal prosecution 

except in the case of offences in which no national of the riparian State baa taken part or in 
which the general interests of the riparian State are not affected. 

Ad .Anicle 10. - The question of the extent to which definite rules in the sense of 
paragraph 1 are necessary must depend upon the final form which Arti11le 1 assumes. · 

Whether agreement as to a right of prosecution can be established through a collective 
convention requires consideration. In any case, such a right could only be permitted when 
there existed real danger in delay. 

Ad .Article 12.- See Article 7. 

Ad ArlicZe 13. - The question of jurisdiction over foreign merchant veaaela in seaports 
is not, in the opinion of the German Government, so closely connected with the objects of 
the Connntion as to call for settlement therein. It wonld be preferable to solve this 
question as it has hitherto been solved, by consular, commercial and other treaties, or if 
necessary by a special collective convention. 
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ANNEX 2. 

OBSERVATIONS ON THE QUESTIONNAIRE CONCERNING DIPLOMATIC PRIVILEGES 
AND IMMUNITIES. 

Rejecting the so-called "fiction" theo!Y• the Committee ~f Experts re~omm~nds thl!'t. 
the sole guiding principle for the establishment of ~egulat10ns conce~mng dwlomat~c 
privileges and immunities ~h~uld be the .need o~ assurmg the free exerCise of diplomatic 
functions, preserving the digmty of the diplomat!~ a~ent and the State he represent.s,, and 
respect for immemorial traditions. These general pl'l~Ciples may be appr?ved, but tradit~o~al 
conceptions should only be included when there 18 absolutely no difference of opm10n 
regarding them, and when there is no likelihood of their causing doubt as to the juridical 
status of the diplomatic agent. 

With regard to the special points of the questionnaire, we may offer the following 
observations. · • 

.Ad A, I. ~ Bxtent of frivileges and Immunities. 

According to German opinion, the exemption from all measures of constraint to be 
accorded to diplomatic agents by the State which is their host extends to their person and 
everything that may seem necessary for the exercise of their functions, including objects for 
their personal use - particularly in so far as they are not themselves the owners of these 
objects- official premises and their private dwellings, archives and official or private 
correspondence. Consequently, the legation building and the private residence of diplomatic 
agents are expressly exempted by the Laws of June 27th, 18681 and February 13th, 1875 
(Reichsgesetzblatt, 18681 page 523, and 1875, page 52), from the obligation to billet and the 
obligation to furnish supplies in kind (see also Article 9 of the Qambridge draft). 

The exemption of the diplomat from all measures of constraint would seem to exclude 
enforcement against him of mort.gages arising by automatic operation of law, more 
particularly the lessor's mortgage. .As t.his question, which is probably nowhere settled 
by the municipal law, has often given rise to disputes and comes ultimately before the 
courts which are not bound to follow instructions from the Government, it would be 
desirable to settle the matter expressly. 

Although withjn the above limits exemption from all measures of constraint should 
be granted on the widest possible scale, the State which receives the diplomatic a.gent 
should he entitled to adopt such measures for its defence and security as may seem to be 
indispensable in urgent matters or questions of self-defence, to guarantee public safety or 
maint.ain public order. This principle should also be laid down explicitly in a general 
clause in the Convention; this clause would, of course, have to be carefully examined with 
a view to deciding whether and in what conditions missions should possess a right of asylum. 

Exemption from the jurisdiction of the courts is, in principle, accorded to diplomatic 
agents under §18 of the German Law on the Organisation of Justice (text of May 20th, 
18118, ReicAsgeaetzblatt, 1898, pages 371 et seq.), and no distinction is drawn between official 
and private acts. M. Mastny's proposal for conciliation procedure and arbitral jurisdiction 
would hardly, we think, be realisable in practice. ' . 

The sole exceptions allowable to the privilege of exemption should be : acts connected 
with special, professional or· commercial transactions in which the diplomatic agent may 
engage out4!ide his official capacity, and actions in rem, including actions for obtaining 
possession of immovable property (see § 20 of the German Law on the Organisation of 
Justice, taken in conjunction with § 24 of the Rules of Civil Procedure, Reichsgesetzblatt, 
1924, vol. 11 pages 437 et seq.). In such cases the Legation preinises and residence of the 
diplomatic agl'nt should also be subject to the forum rei Bitm. In matters governed by the 
forum rei Bitm, the question of execution should receive special consideration. The question 
of the so-called "forum hereditatia" might be left to be settled in special agreements between 
the various States. 

Apart from these exceptions, a diplomatic agent's express or tacit renunciation of his 
immunity from jurisdiction should be recognised. Tacit renunciation mostly takes the 
form of instituting proceedings in the national courts or submitting to such preceedings. 
Co'!nter-':laims are, in confo1·mity with a decision of the Reichsgericht (see Decision• of the 
Re~ehsgencht, vol. III, page 149), held to have the same effect when the counter-claim is 
in the nature of an answer to the claim of a privileged plaintiff. On the other hand to 
regard acceptance, under a special clause in an agreement, of a p~rticular place for perfo~m
ance as a tacit renunciation of exemption from the national jurisdiction would be going 
too far. If the question of renunciation is to be set.tled, it would also be desirable to include 
a provision defining the conditions of renunciation of his immunity by the diplomatic 
agent, and particularly of renunciat-ion by the staff of the legation. 
. . T.he. diplomatic agent is exempted not only from civil jurisdiction but from all othl.'r 
Junsdiction, particularly adini~trative and police jurisdiction, although, of course, he is 
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bound to give effect to all instructions issued by the administrative and police authorities, 
and to take their orders into account, parti<'nlarly as regards building regulations, 
communications and public health. 

In the matter of criminal jurisdiction, it should not be possible to in~titute oriminl\l 
proceedings against a diplomatic agent in the court.a of the country to which he ie accredited 
so long as he retains his official status; but this cannot mean that., 1n the eye of the law, 
he is not responsible for any criminal act he may commit. 

Exemption from the obligation of giving evidence should be rt>garded as in1plied in the 
agent's exemption from jurisdiction. In settling this question, it would be desirable to 
take into consideration Article 28 <>f the American draft, though it should be made quite 
clear that no obligation to give evidence exists. 

In the case of insult and abuse, the Publio Minister and Chargt\ d'Affaires enjoy special 
protection under the Criminal Code as a special privilege (~ee flO' of the German Criminal 
Code of May 15th, 1871, ReicAigueublaH, page 127). 

As regards the obligation to submit to social legislation, particularly in regMd to social 
insurance, it will be necessary to insist on the observance of the laws, at any rate 1n ao far 
as nationals of the receiving State are concerned. 

In the matter of fiscal privileges we shall be bound, in view of the variety of fiscal 
systems and the possibility of varied interpretations (particularly when we have to deal 
with the conception of direct and indirect taxation), to rely, 1n the future aa heretofore, on 
the bilateral agreements of which so many are already in existence. Germany, for instance, 
has concluded conventions with a number of States for the purpose of equalising internal 
and external taxation and, above all, avoiding double taxation in the domain of direct taxes 
(cf., the summary prepared by the Reich Ministry of Finance: "Agreements concluded for 
the Avoidance of Double Taxation"). Only when a greater measure of uniformity ha! been 
attained in the conceptions of intP.rnationn.l financial law can we hope to arrive at a collective 
agreement on fiscal privileges. In any case, it cannot be said that the regulation proposed 
in the Cambridge draft ana the American draft dispels all doubts. 

Customs privileges are based solely on an international usage which presuppoRes 
reciprocal treatment. In Germany, articles for personal use are exempt from interno.l 

· taxes and dues in conformity with the Ordinance of February 6th, 1926, concerning the 
Freedom from Customs and the Exempt.ion from Taxes of Articles intended for a legation 
(ReicAizollblaH, page 29). This regulation is aimilar to the proposals contained in the 
American and Cambridge drafts. It would not, however, seem to be necessary, aa suggested 
in the American scheme, to limit Customs exemption to a fixed amount • 

.Ad A, II.- Per1cm1 entitled to Privilege• and Immunilie1. 

In conformity with. I§ 18 and 19 of the German Law on the Organisat.ion of 
Justice, a distinction is drawn in Germany between the following catl.'gories: 

1. Heads and members of missions accredited to the German Reich. These include 
all persons possessing what is usually termed the diplomatic character, I.e., Ambassadors, 
Envoys, Minister~~ Resident, Charges d'Affaires, Counsellors of Embassy and Legation, 
Secretaries of Legation and Attaches, including lllilitary and Naval Attach«!" anrl other 
Attaches usually attached to missions - for instance, Press AttacMa, Commercial 
Attaches, etc., whose duties are of a general nature. To this category must also be added, 
if necessary, legation doctors and chaplains, when the latter are appointed by the 
Government of the State which has sent the mission and are attached as such to the mia~ion, 
provided they work entirely or mainly for the mission. 

2. Auxiliary staff ( GuclllJjtBperlcmal) of the persons mentioned in I 1. This 
class includes the Chancellor, the Interpreter, the Chancellery staff, the lady typists, 
telephone operators and domestics attached to the legation all 11uch, door-keepers, etc., and · 
in general all persona paid out of the official funds, either as officials or employeN. 

3. Private domestic staff in the service of the persons referred t.o 1ub 11 that is to 
say, 1;1rivate secretaries, major-domos, governe~~ses, children's tutors, etc. 

4. Members of the families of the persons enumerated 111b 1 • 

• The privileges extend (subject to t 104 of the German Criminal Code, to 
all the categories mentioned in Sections 1 to 4, apart from the fiscal and Customs 
privileges, which are entirely based on the principle of reciprocity and from which domestic 
staff is entirely excluded. Details concerning Customs privileges which are accorded e~en 
to office and chancellery staff will be found in the Ordinance concerning the Freedom from 
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Customs and the Enmption from Taxes of Articles inten~ed ~or a Legation, tog~ther with 
the additional Ordinance setting out the extent of the rec1proc1ty granted by foreign States 
(see the Reichlzollbla!! referred to above). 

German nationals employed as domestics are in all cases excluded from the privileges. 
Persons in the other categories can on no account be exemptt>d from the payment. of taxes 
and Customs • exemption from jurisdiction i.& possible if the Germa:n States of whi~h these 
persons are n~tionals waive their jurisdiction over them. In practice, however, this never 
occurs. , 

The above regulation which is at present in force in Germany, seems to be clear and it 
might be used as a basis' for experiment.s _in codification. It ~!ght be possible to agree 
definitely to exclude nationals of the receivmg State from all pnvileges; on the other hand, 
as, in many countries, the Chancellor is given a rank sinlilar to t_hat of. members of missions, 
the privileges he enjoys might be extended to the members of hl8 farmly. 

The question of the acceptance of special attacht\s - for instance, social, Customs, 
and other attaches - might be left for settlement by the conclusion of a special agreement 
in each particular case between the State which sends the mission and the State which 
receiveR it. A general regulation of the question of Customs privileges would be desirable 
from the point of view of the legal guarantees which may be required in view of the doubts 
and difficulties which are perpetually arising under present conditions, because it is necessary 
in every case to ascertain whether the State sending the mission accords the same 
privileges. 

Persona who, in the State which receives the mission, possess a special status midway 
between foreigners and nationals, and who, in this respect, have to be taken into account 
in the granting of privileges, are a category which does not exist in Germany. 

For practical reasons it is open t.o doubt whether, to avoid all abuses and uncertainty, 
the enjoyment of privileges can be subject to the condition that the persons' names must 
figure in a list transmitted to the Minister for Foreign Affairs of the receiving State. In 
any case, the principle should be laid down that the obtaining of prerogatives and privileges 
depends on the consent - which, of courae, will almost invariably be accorded - of the 
State which receives. Consequently, no privileges of any kind could be claimed for a person 
previously refused and again attached to a mission, or for a person who - as the appointing 
State has in view of the rircumstances good reason to suppose -is not persona grata, or 
who has not been atta<'.hed to the mission bona fide. In view·of the above, the German 
Government thinkR it is clear that, for special reasons, the receiving State may raise 
objections to the staff lists transmitted to it, and even refuse them. In practice, however, 
it would be impossible - and certainly undeAirable - to set out in the Convention in detail 
the reasons on which such action might be based, although these reasons should certainly 
include the case of an obviously exaggerated number of pt>rsons attached to a. legation. 

Ad A, liT. - Duration of Diplomatic Privilege• and Imm11nitie1 a1 regardB: 
(1) the Privileged Perso·n; (2) Premi.aes a·nd Archit>eB. 

1. The German Government ventures to suggest that say: Articles 5 and 14 and 
Article 29 of the Cambridge and American drafts respectively constitute a basis on which 
a ~ettlement could be reached. 

Where, and to what extent, judicial proceedings can be instituted after the privileges 
expire for acts committed while these privileges were in force is a question which will 
require special consideration. · 

2 . In the opinion of the German Government, the archives and pre~ses of missions 
enjoy intrinsic immunity as they are personally used by every head of the mission in 
turn. It would therefore seem clear that their immunity continues even after the decease 
of the head of the mission or after diplomatic relations have been broken off. 

Ad A, IV. - Position of a Diplomatic Agent within and more particularly in Tranrit 
throug~ the Territory of a State to which he 

1
i1 not accredited. ' 

. Ar?cle 29 of the Ameri~an draft _provid~s for the enjoyment of diplomatic privileges 
m a thir~ countr~ across wh:ich the diplo~atic agent is proceeding to take up his post, or 
when he 18 returnmg from his post, or durmg an occasional official sojourn in the country. 

An explicit settlement on these lines might be accepted for reasons of interiiational 
cou~sy, ~hough the problem ~s it. affects other privileged persons will need more careful 
eoruude~at1~n. Fu!therm~re, It will be necessary to deter1nine what treatment should 
~e ~ppbed if th~ diplomatic age.nt happe~s to _be staying in a non-official capacity in the 
erntory of a third State - for mstance, if he IS undergoing medical treatment. 
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.Ad B. - 111 tolt~ Seue afld lo tt>A~ Enem are Dipwmalio Pririkgu otul Itnmwttitiu 
_ enj&yabk by PerltrM otT•er tAatt thole d~all rritA tlttder .A obore r 

• 
Sections (a) to (c) of this question refer to the legal position of representatives of the 

Members of the League and officials of the League when engaged on the busine~s of the 
' League, the status of the Judges and staU of the Permanent Court of International Justice 

and that of permanent representatives specially attached to the J..eague of Nations by 
various States. -

In view of the special character of these que11tions (including the question of the legl\l 
status of officials of the International Labour Office), the German Government is of opinion 
that they should form the subject of a separate agreement. 

With regard to the status of members of international commiHsions, we might take aa 
our starting-point the premise that, if the commission in question has been established under 
a formal treaty in which diplomatic rights for members of the commission are not expressly 
mentioned, there was no intention of granting to these members full diplomatic privileges 
and prerogatives. That being so, the members of the commission could only lay claim to 
such protection as might be necessary to enable them to carry out their task, that is to 
say, exemption from measures of constraint against their person, and immunity for their 
archives and possibly their official premises ; they would not, however, be exempted from 
jurisdiction. 

The question, however, is connected with the position of representatives of States 
which are not members of a mission. The privileges to which these representatives are 
entitled must be decided in each particular case ; it would, however, be det~irable, in this 
instance also, to enuneiate general and definite principles. 

We do not think that there is any need to grant diplomatic privileges and prerogatina 
to members of international bureau. 

ANNEX 3. 

MEMORANDUM ON M. GUEBBEBO'S REPORT. 

It is satisfactory to note that the Committee and M. Guerrero have not considered tha 
entire problem of offences at international law, but have merely examined the case of damage 
caused to persons by acts contrary to international law. This latter question comes within 
a clearly defined sphere of law for which, in view of the many ra"es which hnve arisen 
in practice betwet>n State11, it is relatively easy to distinguish the general rules of existing 
customary law. The desirability, howevar, of linking up this particular aspect of aub&tantive 
international law with the procedure of pacific settlement of disputes is open to doubt. 
The result of such a connection would be that the international law of procedure - which 
it would be desirable to settle on a uniform basis -might, on the contrary, be split up into 
a series of contradictory provisions. We should also take into account the fact that the 
procedure for the pacific settlement of disputes has been considerably extended as " result 
of numerous bilateral treaties of arbitration. We do not think that it would be wise to 
interfere with a system which thus seems to be gradually growing up by making special 
procedural rules for particular provinces of the substantive law. With regard to Point 111 
moreover, we are bound to say that Commissions of Enquiry, although they frequently 
constitut.e an excellent method of settling a dispute in a friendly manner, do not 11eem 
necessary or even desirable in all cases, because it often happens that there il no difference 
of opinion as to the facts but only aa to the inferences to be drawn from ~ht>se facta from the 
point of view of international law. 

As regards the responsibility of Statea from a substantive point of view, M. Guerrero's 
conclusions call for the following general observations : 

1. M. Guerrero rightly takes as the starting-point of hil conclusiona the fact that 
a State can only be responsible when it has committed an act in violation of existing 
international law. He is equally right in stating that the sources of existing 
international law are international treaties and cul!tomary ju gentium, but in so doing 
he does not say what the latter includes. The moat difficult task of all, however, is to 
determine the cases in which an act causing damage to a foreigner may be regarded as 
an infringement of international law. It would be extremely helpful, from the point 
of view of the development of international law, if an attempt were made to define 
the principal rights of persona protected by the customary ju1 gentium, the violation 
of which rights would entitle one State to put forward claiml against another. 

2. There is no reference in the conclusions to the juridical obligations incurred 
as the result of damage caused to a foreigner for which a State is responsible at 
international law. Experience ahowa that thil question il of considerable importance 
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in practical international affairs. It has been elucidated in ~ s~nies of &!lards give? ~y 
international courts of arbitration, so that it should not be difficult to diScover definite 
general rules. , 

3. It is, moreover, necessary to co.ns~der whet~er, in .a~ cases, Stat.es. are only 
responsible in cases of wrongful act or onuss10n. Certam publi~1sts are of oprmon tha.t a 
State is also responsible, in certain conditions and to a rertam extent, for acts which 
are unlawful but for which the person who caused the damage cannot be blamed. 

4. Finally, in this connecti~m, it !"oul~ fall. to be .. considered whether, 
notwithstanding that it has COIJinutted a v1olat10n of mternat10nal la!", a State may 
be .exempted from responsibility on special grounds, such as :~ecess1ty (a _ground 
mentioned in Conclusion 3 in connection with acts of State oUic1als) or ·contributory 
wrongdoing by the injured State. 

Regarded from various Rtandpoints, I'll. Guerrero's conclusions might form the subject 
of further comment, but we think that at the present stage such comment is unnecessary. 
Such detailed criticisms are therefore deferred until a later occasion. 

Argentine. 

QUESTIONNAIRE N 0. 4. - RESPONSIBILITY OF STATES. 

Letter from M. Guerrero of December 'lth, 1926, addressed to the .Acting Director of the Legal 
Section of the Secretariat. 

[Translation.] 

I have the honour to forward you herewith a true copy of an official communication 
addressed to me by His Excellency M. Federico Alvarez de Toledo, Minister of the Argentine 
Republic in Paris. 

(Signed) J. Gustavo GUERRERO. 

Letter of November 12th, 1926, from the .Argentine Minister in Paris toM. Guerrero. 

/ . 
With reference to your book La Responsabilidad Internacional, which you were good 

enough to send me, I am pleased to inform you that the Ministry of Foreign Affairs, in 
acknowledging receipt of the copy, which I forwarded in due course, declares that it would 
view with satisfaction the regulation of this question, but suggests that the second paragraph 
of Article 2 should be deleted and that it should be stated in Article 11 that it will apply 
"only in cases in which the dispute is due to an act of violation committed by the State 
against which complaint is made". · 

(Signed) Federico ALVAREZ DE TOLEDO •. 

Australia. 

QuESTIONNAmEs Nos. 1 TO 7. 

Llltcer of .Augu.d 16th, 1926. 

I have the honour, by direction of the Prime Minister, to inform you that 
the ~ommo~wealth Goverl'_lment considers it .desirable to endeavour to secure the regulation 
by 1nternat10nal aJtTeement of all the subJects dealt with in the questionnairt>S which 
accompanied your letter, viz.: 

1. Nationality; 
2. Territorial W atera ; 
3. Diplomatie Privileges and Immunities; 
4. Responsibility of States in respect of Injury caused in their Territory to 

the Person or Property of Foreigners ; 
5. Procedure of International Conferences and Proeedure for the Conclusion 

and Drafting of Treaties ; 
6. Piral'y ; · · 
7. Exploitntion of the Products of the Sea. 
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To what extent. agreement ~ realisable can only be ascertaint>d by a conference for the 
purpose of formulating rnles which are generally a<>ceptable, but it would aplpear to the 
Com.monwealth Government that agreement on many points if not on all ought to be 
attamable. ' ' 

The Commonwealth Gonrnment i, of opinion that the subje<'t.a "·hich might be 
selected for immediate consideration are : 

1. Nationality; 
2. Territorial Waters ; and 
4. Responsibility of States in respect of Injuries to J.<'nreignera. 

.. 

Austria. 

QuxsTIONNAJRES Nos. 1 TO 7. 

l Trtan~lation.] 
Lelt8r of M tarcTt 1•1, 1927. 

(Signed) DEANE, 
Secretary, 

With reference to your circular letter O.L.25.1926. V, of March 22nd, 1926, concerning 
the Progressive Codification of International Law, I have ·the honou·r to transmit to lou 
herewith the observations of the Federal Government on Questionnaires 1, 3, 4 an 11. 

As Austria is not a maritime Power, the Federal Government refrains from giving 
- any opinion on the questions dealt with in Questionnaires 2 (Territorial Waters), 6 (Piracy) 

and 7 (Exploitation of the Products of the Sea). 

• 
(Signed) PETER, 

Secrettary· OenertJ~ 
Dl!ptarlmenl of Foreign Al/tairl, 

Queltionnaire No. 1.- NtJtiontJlity. 

The Federal Government agrees that it would be desirable to settle by means of a 
convention certain questions connected with the conflict of laws on nationality. It endorses 
most of the provisions contained in the preliminary Draft on this subject as drawn up by 
the Committee of Experts and modified by M. Rundstein following on the discussions 
of the Committee of Experts. · 

It feels bound, however, to raise certain objections with regard to Articles 3 and 4. 
The provisions of these articles are intended, by conferring on certain categories 
of individuals and subject to certain conditions the nationality of the State in which they 
were born, to reduce the number of stateless persontl: they are not intended to settle positive 
cases of conflict of national laws. These provisions would place heavy obligations on States 
which afford a very liberal right of asylum ·to foreigners, by forcing such States to 
recognise the children of these foreigners as their nationals, if the lawa of the State of 
origin of these foreigners refused to recognise them as nationals. · 

The Federal Government also ventures to state ita opinion that. the provision of Article 
13, to the effect that the certificate of nationality provided for in this article must be 
confirmed by the central authorities of the State in _question, is not very practical and 
certainly not indispensable. 

Queltionntaire No. 3.- DiplomtJtio Privikgu Gnd Immunitie1. 

The Austrian Federal Government agrees with the Cominittee of Experts that all the 
questions set out in Report 0. 45. M. 22.1926. V. might at present be usefully examined 
with a view to concluding a general Convention, which would, if neceftll&ry1 be completed 
by special or bilateral agreements. 

The Federal Government is also of opinion that the only solid ground on which the 
enquiry can be based is the need of securing complete freedom for the diplomatic 
representative in the exercise of his duties, the maintenance of his dignity and that of the 
State which he represents, and respect for century-old traditions. . 

As regards the various points on the list in the above report, the Federal Government 
ventures to offer the following observations : 

Re 8eclirm A, I. - It would be particularly desirable to consider to what extent 
privileged persons are bound to observe the administrative regulations of the country in 
which they sojourn, especially Police regulations, laws of Police registration and sickness 
insurance for members of the domestic staff not nationals of the country which the privileged 
person represents. _It woul~ ~o ~e desirab!e to discu~ the ques~on of _th~ application to 
the premises of a diplomatic llll8810n of Police regulat1ons regarding buildings. 
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Re Section ..4. II. _ When the question of the categories of persons. entitl~ . to 
'vileges and im~unities comes up for discussion, the Federal Government IB of oprmon 

r:at it would be desirable to examine the following points : . . 

1. The st~tus of heads of missions who are nationals of the country in which 
they are accredited. 

2. The status of persons holding a position in the consular departments of 
diplomatic missions. 

3. The status of the Chancellor and Chancellery staff in a diplomatic mission. 

4. The status of special delegates who, without b_e~g accredited, ~re sent by 
their Government to take part in conferences or n~gotiatiOns, 1!-nd _particularly the 
position of such persons when in tlie territory of a third State which 1s no~ a party to 
the negotiations. 

• 5. Possibly, the status of pe~sons attac.hed to .a diplomatic mission as 
representatives of the State in its quality as a subJect at pnvate law. 

Questionnaire No. 4. - Responsibility of States. 

The Federal Government ·agrees that this matter calls for · urgent settlement by 
international agreement. . 

It feels bound however, to state its view that the Sub-Committee has in certam respects 
departed from th~ principles of international law a~ rec?gnised in Europe. Bef~re we 
can contemplate the preparation of a draft Convent10n1 It would therefore be desirable, 
with a view to obtaining the accession of the greatest possible. number of countries, to 
examine anew, and with meticulous care, th~ fun_damental principles. of the problem: 

Moreover as this matter is at present bemg discussed by the Institute of InternatiOnal 
Law, it would perhaps be desirable to await the results of the work of this body, which " 
enjoys such high repute throughout the legal world. 

Questionnaire No. 5. -Procedure of International Conferences. 

The Federal Government shares the opinion of the Committee of Experts that the 
questions of international law set out in the questionnaire may be settled by international 
agrt>ement, provided the future rules are conceived as a jus dispositivum which would not 
limit the independence of States. 

With regard to the different points of the questionnaire, the Federal Government 
holds the following problems to be important : 

Re List I .A. - The privileges to be accorded to persons instructed by their 
Governments to take part in international conferences, or bilateral negotiations and, 
particularly, the position of these persons in the territory of a third State which is not a 
party to the negotiations (of. also the observations in connection.with diplomatic privileges 
and immunities). · 

Re List II .A. - The Federal Government prefers the list drawn up by M. Mastny 
(direct representation and delegated representation), in view of the fact that this point in 
particular calls for legal interpretation. 

Re List II B. - The list of questions under the heading "Type of Solemn Treaties" 
should also include under the item "Separate .Articles" additional twtes, and at the end 
of the list there should figure the item "Registration of Treaties at the Secretariat of the 
League of Nations". The Federal Government also thinks that it would be desirable 
to maintain the item in M. Mastny's list "Concurrence of Legislative Bodies", Bincl'l it is 
of the highest importance that this question should be thoroughly discussed. 
. There are two other problems which call for solution : incomplete ratification and, 
m particular, the juridical value to be ascribed to treaties ratified subject to reservations. 

The Federal Government thinks that it would be desirable, with a view to simplifying 
the exchange of ratification<!, to consider the possibility of laying down in a general 
convention that heads of diplomatic missions, charg~s d'affaires ad. int., and high officials 
of t~e Ministry of Foreign Affairs shall be authorised, as of right and without being granted 
spe01al full powers, to exchange instruments of ratification. 
. _The question of the validity of international agreements concluded orally is not included· 
m Ll8t II B. The Federal Government feels that, in view of its importance, this question 
"hould be added_~to the_._list. 



-139-

A number of annexes are appended for information, namely : 

A. The text of the provisions in the Austrian Federal Constitution whioh oonoern 
foreign relations. 

B. The resolution of the Federal President dated Deoember 31st, 1920, by 
which the Federal Government and the competent members of that 
G_overnment are authorised to conclude certain kinds of international agreements. 

C. A conRtituent law authorising the Federal Government to put into force 
p1"011i8ioftally the material provisions of certain international commercial agreements, 
the law in question to be used aa a standard type. 

Annexes to the Reply of the Auatrlaa Govemmeat concemiDQ Questionnaire No. 8. 

[Tran.tlatioft.] 

A • ...;_ TEXT OP THE Pli.OVIBIONB OP THE AUSTRIAN FED:P:IUL 00N8TITUT101( 
CONCERNING THE FOREJGl( RELATIONfll OP TUB REPUBLIC. 

Fedmll Ooutituem LHD of Oclober 1n, 1920, tm fl"bliiMd tt. lA• Bundeogeeet.blatt, No. &61, 192&. 

Arlick 9. - Tbe univenally recogniaed rulee of international law llhall be nogarded u fonning an 
integral pan of federal law. . 

. Arlicl<l 10. - In reapect of the following eubjeote, the Confederation 1ball enrolle 11•• l<lgilla!Wt and ·-""" , ....... ' 
1. • • e e I I I I I I I I I I I e I I I 1 I 1 e I I I 1 I 1 e I I I e I I e I I I I I I I 

2. Foreign affaire, including political and economic repreoentation in relation• with foreign countriee, 
in particular 'he .,.,..,jvlio" of aU lt'«H•••• the delimitation of frontiere, foreign trade (merohandile and liveetock) 
and Customa queatioDI. · 

a. I I I I I I I I I 
1 

I I e I I e I I I • I oo e I I • e e e I e e e • e e • I • I e e e I I 

. Amcl<l 60. - 1. No polilical treaty llhall be valid until it baa been~ by CAl Nau....al OOVMU; 
in the cue of other treatiee. auch approval ahall ouly be neoeaaary if the treaty IM<Ufiu 1/le lati>o in foroe. 

2. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Arliclto 66. - Tbe P~uUkm of Ute OonfedemtW,. ehall repreoent the Republic In foreign relation~. ahall 

receive and accredit diplomatic agents, accord exequatura to foreign coDiula, appoint thecon1ular repreoentative1 
of the Republic abroad and conclvde lt'ealiu. 

2. . . . . . . • • • . . . . . • 

Arlicle Btl. - 1. • 
2. TAe P..uUkm of '~e Oonf~on t11G1f emp010er the Federal Government or tht> eompetent member~ 

of that Government to conclude Clrlaftt defmit.e categoriu of lt'«Hiee other than thoee referred to in Article 110. 
(See .AD.Ilex B.) 

A~ticle 61. - I. Fail.inlr any proviaioDI in the CoDititution to the contrary, the Preeldent of the 
Confederation ahall ouly act on the propoaal of the Federal Government or Federal.Miniltere empowered by the 
latter •••• 

:&. Tbe acta of the Preaident of the Confederation llhall not be valid until they have been eountenlgned 
by the Federal Chanoellor or the competent Federal Councillor. 

B. - Rz~oLUTIOJI or TIIJI !'BMmEJIT or Tim Co•n:ozuno• DATED DECEKBza 3leT, 1920, 111: WRJCB 
TIDI FimJUUL Gon:BJIKBJIT .um TIDI CoKPBTBJIT llrlltxszltll or THAT Gon:aJIJfBJIT Alllll BlfP01nBED TO 
COJICLUDB CBI:T.oUll C.&.'I'BGOIIIBII or IJi'l'BIUfATIOJI.U. AGBZBifBJI'H {B ........ gu.,blaa, No. ,9, 1921). 

Under paragraph 2 of Article 66 of the Law of October let, 1920, B.G.B.L. No. I (Federal Con1titution), 
I grant ~on to conclude international agreements which do not require the approval of the National 
Council m conformity with Article 110 of the Federal CoDititution, except IUch u are exprMUy defined u 
State Treatiea or ~ncb u are coDcluded by the exchange of inetnlmenta of ratification : 

(a) To the Federal Gow.,.,....,_ in 10 far u ~nch international agreements take the form of 
aur-a""" b.,._ Go~ I 

(b) To the.,.,.,..., Fedmll 0~ adi11g tt. agrument vitA CAl Federal OI1V1fl'{llqr far Foreip 
Affair•, or to the latter ouly if the Fed<"''al .Miniatry of Foreign Affaire il tbe competent department 1 thil 
au~ori!"'tion ooly appli~ to inte!""'tional agreements in the> form of agreements betw- the _,..., 
•'""'"• of the Contracting Partiea 1 

(e) To the _,..,.,.,Federal OOUffl"illor in the cue of intematicDal agreements which are merel7 
agret>menta between Gdtnitlimlltiw depote-. 

(R;gtUd) B.unes. 
(Bi,-1) JUn. 
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C. - CoNSTITUENT LAW CONCZBNING TBII .AUTBOBIUTIO"ll GBA):TZD !0 ~~~;!~~ G<f:.:::= 
TO PUT INTO J'OBCII PROV1810NALLT THB MATERIAL PBOVI810N8 OJ' '-'.,BTAI . 
.AoBU:IlJUITII (TBB WW Ill QUZ8TIO.II TO 8ZBVZ AS A STANDARD TTPZ). 

Ftdnal 0.-Uttm.~ lAM of December 20th, 1924 (Bundi'Bge&et;"blatt ~a. 460), ~g 1M 
8.ttlemMt of OOfMIH'I'Cial RelatioN cmd Tratk todlJ. Ftwotgt> 8talee. 

Tbe National Coun~il hu decided u follows : 

AnicU. 1. - The Fefkral Goom>menl i1 a-uthtwiletl_ lo_ptJI i-nto f~ ,;..,.,;,iotoaUg_ by~~· upo ~r J'::!: 
30th, 1926, at the Ia teat, auhjeet to the consent of the pnnCipal <:omD1188lon, :h~ "';t~ ~':,Oh«/ Federal 
which come under the beading of the agreements referred to 1;11 parag;ap o 1 ~ • 8 • 
Conotitution, and concern the provisional regulation of commerCial rel_at1ons and tr~e With foreJgll tatfs • 
the Federa.l Government may take ouch action u 100n as the draft treaties havl' been stgned by the repreeenta· 
tivea of the Contracting Statl'a. Ml)reover, the Federal GoveJ'!lment may abrogate t~e. decreh promulgat~d 
under tbia authorisation aaeoon u any circumstance &riles whtch warrants the denuncmtton of t e agreemen • 

Af'licU. 2. - It aball be the duty of the Federal Government to ensure the execution of thia Federal 
Constituent Law, 

( l~; !f1l6d) 

Belgium. 

HAINrsB, R.uo:zx, WABEB, SCBNEIDza, 

RESCH, ABaEa, BucmNGEB, ScBUBFJ', 

VAUGOIN, MATAJA. 

QuEl!TIONNAIRJo: No. 1. 

Letter of October 20th, 1926. 
[ Translatiotl,] 

. I have the honour to inform you that the Belgian Government considl.'rs that, although 
an agrel.'ment on questionA of nationality would in theory present incontestable advantages, 
it is nevertheless impracticable. It would, in fact, necessitate the preliminary codification 
of the internal law of the contracting countries, at least of the law concerning the .basic 
questions of nationa-lity (adoption of jus sanguinis or jus soli). Political, social, economic 

. and geographical circumstances altf'r the complexion of these questions in every individual 
country. . , 

It would seem tpat the only possible solution is the conclusion of bilatt>ral conventions. 
In the light of this opinion, I would communicate the remarks of my Government 

on the text of the draft convention which you were good enough to forward to me : 

Article 1. This provision recognises that the . connntion cannot prevent dual . 
nationality, since it deals with the existence of such cases. As regards the substance of the 
question, it is difficult to accept the text because of the anomaly which it confirms. 
The rl.'sult would be the creation of two kinds of nationals of the same State a-nd to prevent 
a State from affording its protection as regards another State to one class of its national11. 

Article 2. No observations. 

Artir~e 3. The effect of this article would be to grant automatically the nationality 
of the 8tate in which they were born to children of parents of unknown nationality. This 
is in contradiction to the spirit of theBelgianLawregarding nationalityof:May15tll,l922. 
Further, it would compel a State to accept as nationals by right of birth foreigners who 
might be undesirable. 

Under Belgian law, such children have. the right of opting for Belgian nationality; 
such option is only valid after enquiry by the competent magistrates and confirmation . 
by the Court of First Instance. · -

Art~ 4. This article calls for the same remarks as Article 3. 
~-_, .. ~ . 

Artkle 6. Under this article a person would sometimes have one nationality and 
a~metimes anot~er attribut~d t-o him by third States:. IWltt>ad of removing causes of 
dispute, the art~cle would g~ve rise to complications li;r recognising officially as it were one 
perso~·~ pos.sess10n of severa~ na~-ionalities to on~ ,person. Without going into details of 
th~ cii!ficultlcs. that would !'rise, 1t is permissible <to point out the difficulties which would 
anse 1n quest10ns concernmg marriage, divorce, inheritance (especially if the decl.'ased 
leaves property in several countries), etc. 

Artirle 6. No objection. 

~rt~ 7. No objection. The period laid. do:wn for the validity of a 111·elease from ' 
alleg~anCI.' granted to a pe~~on seek~g naturahsat10n abroad should, however, be a fairly 
lengthy one, as the formalities reqwred for naturalisation sensu rtricto are genl.'rally 
protracted (sometimes lasting several years). 
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.Article 8. This article does not specify that the recovery of her original nationality 
by a widow or divorced woman should be t~olw~ttary, and the reault would then-lore be that 
she would lose, agaiMI 11er tciU, the nationality she had acquired by marriage. This would 
be opposed to the Belgian law, under which a widow or divorced woman 11·ho has acquiretl 
Belgian nationality by marriage retains this nationality until she acquire.~ - by a definite 
tlolu~ttary act and not automatically -foreign nationality, whether her original nationality 
or another • 

.Article 9. This article does not correspond entirely with the Belgian law. Article 
18, paragraph 3, of the Law of May 15th, 1922, amended by Article 17 of the Law of August 
4th, 1926, provides that a woman shall loRe her Belgian nationality "where her husband 
tlol1mtarily acquires foreign nationality, if she acquires the nationality of the husband 
under the foreign law", but, on the other hand, such woman may, unlt>ss she acquired 
Belgian nationality by marriage, retailt Belgia11 Ratio~tality by making a declaration in the 
form and within the period laid down by the above law. . 

.Article 10. This article refers to the granting of passports, and w.ould seem to be out 
of place in a convention for the purpose of removing disputes concerning nationality • 

.Article 11. This article concerns the loss of ita nationality of origin by an illl'gitlmate 
child "in consequence of the change in ita civil status (legitimation, recognition) 11, 

As regards legitimation, this provision is in accordanre with Belgian law in ao far as it 
affects fUm-emancipated minorr. Article 3 of the Law of May lllth1 1922, provides that 
"an illegitimate child, legitimised during its minority and before ita emancipation, retains 
the nationality of its father, if a Belgian or subject of a nation the law of which confers the 
nationality of the father on legitimised children". When the child becomes major or 
emancipated, its nationality is definitely settled and legitimation can no longer affect ita 
status. 

On the other hand, Article 11 of the draft convention attribute11 greater effects to 
recognition than is done by Belgian law, under which an illegitimate child recognised by 
a father of no nationality loses Belgian nationality. The law is not concerned with the 
point whether recognition by a non-Belgian (whether possessed of foreign nationality 
or no nationality) confers a foreign nationality on such a child : it merely consider11 that the 
child loses Belgian nationality . 

.Article 12. Under Belgian law, adoption is not a method of acquiring or loains 
nationality • 

. .Article 13. No objection. 
(Signed) V 4NDEBVELDiil, 

QUEsTiONNAIRES NOB. 31 41 31 6 AND 7. 

Letter of January 21t11, 1921. 
[ TraMlalion.] 

In continuation of my letter of October 20th, 1926, in which I replied to the 
questionnaire on nationality prepared by the Committee of EJ:perta for the Progressive 
Codification of International Law, I have the honour to inform you that the Belgian 
Government considers that the settlement by international agreement of the following 
subjects of international law would also be desirable and realisable at no very distant date. 

1. Diplomatic Privilegea and lmmunitie11. 

2. Ruponribi1ity of Statu for Damage done in their Territory to the Per1on and Properly 
of FQf'eigner• (particular attention should be devoted to .defining the grounds on which 
such responsibility reate to the specifying of the cases in which it il incurred); and to the 
ilettlemenl of dispute• tohic11 ·ma!l ariBe between two 8tate1 on aceount of damage done lo 
fQf'eigners in the lerrilor!l of one of lllem: 

3. Procedure of Inlemalional Conferencu cmd Pror-edure fQf' tile Oonclu1ion Gnd Drafting 
of Treatiu. - The opinion of the Government: is as follows : The preparation of a complete 
code on this subject may perhaps be impossible, but it should be possible to draw up a 
b.ody of rules regarding the form of treaties, full powers, signature, ratification, 
denunciation, etc. 

4. Pira.c!l·- The definition by international agreement of the rulea applicable to 
piracy seems to be possible if only actual piracy be considered, to the exclusion of 
privateering or other ventures of a •imilar political nature. 

The draft prepared by the Sub-Committee of Experts contains a aeries of suggestions 
which could be usefully considered by an international conference. 
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5. Exploitation of the Product• of the flea. - The Belgian. Govern!llent would have no 
· objection to participating in an effort to settle this ~atter by _mternaJ:fnal t atre~':::~~ct;J 
feels however, that an enquiry into this very-special question co no . e . h 
satisfactorily without the assistance of the International Counc!l for the Expl01~at~on ~f tt ~ 
Sea an organ which has been engaged for many years in ~tudymg from a practxca pom 0 

vic~ all the points mentioned in the report of the Commxttee of Experts. 

(fJigned) E. VANDERVELDE. 

Brazil. 

QUEO!TIONNA.IRES Nos. 1 TO 7. 

Letter of February 3rd, 1927. 

OPINION Ol' PROI'ESSOR Clovis BEVILA.QUA, 
Legal .AdviBer to the MiniBtry of Foreign .AffairB, 

Transmitted by His E:x:cel1ency the Minister of Foreign Affairs of Brazil. 

I. 

There can be no longer any doubt as to the desirability of the codification 
of international law. It is an admitted necessity: without it the nations can never feel 
secure. It must be founded on justice, embodied in definite, clear rules, and its ultimate 
aim must be to protect the major interests of civilisation. The democratisation of the world, 
the equality of States, the elimination of force as a decisive factor in international relations 
- these are the constituent elements of a new international order which necessitates the 
careful definition of reciprocal rights and duties • 

.America has long been engaged in a patient effort to solve this problem. Hardly 
had the .American nations proclaimed their political independence when a first attempt 
was made to establish their external relations on a juridico-political basis 111nd consolidate 
their international status. These efforts have been continued at various conferences, 
and it is not too much to say that the ground is now ready for the final work of construction . 
.At one of the~e conferences a distinguished Brazilian, Jos~ Hygino, boldly faced the whole 
problem of the codification of international law, both public and private. .Again; Rio 
de Janeiro was the city chosen for a meeting of jlll'isconsults to whom the task had been 
confided of systematising international law. This ideal, therefore, forms an integral 
part of .American civilisation and its attainment is one of Brazil's most earnest aspirations •. 
The seed sown by Jos6 Hygino has grown and prospered, and has produced Epitacio 
PEssOA'S Code of Publio International Law and LAFAYETTE's Code of Private International 
Law. 

The fact that Brazil has withdrawn from the League of Nations in no way implies 
.that she should hold aloof from the work of co-ordinating international relations. The 
codification which .America so fervently desires is at last, it would seem, nearing completion; 
but this should not deter her from co-operating in the similar -work now being undertaken 
in :Europe. .As stated in the Second Draft Convention prepared by the .American Institute 
of International Law, .America is not aiming at "creating an international system the 
result of which would be to separate the republics of this hemisphere from the rest of 
the world'', 

II. 

. _The questions selected as a commencement of the work of codification are, in our 
opi.Dlon, capable of settlement, and their settlement would be desirable. 

m. 
N ation~itv. - ~ticle 1 of the preliminary draft Convention as prepared by 

M. Rundstein _and !eVIsed by th~ Commxttee of Experts satisfactorily solves one questio!l 
of ~ouble n~tiona~ty. The artxcl~ pro';ides for the case of a person whom two States 
cl_aun a.s thexr natxona.l : the State m wh1oh he wa.s born (jus soli) a.nd the State of which 
hlS_par~n~ w~re nationals (jus ~anguiniB). With a view to harmonising these conflicting 
claims, ~t 18 bud down th~t the High Contracting Parties undertake not to afford diplomatic 
pro~tlon to ~d not ~o mtervene on behalf of their nationals if the latter are simultaneously 
oo~dered as xta nationals from the moment of their birth by the law of the State on 
which the claim would be made. ' 

• 
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The principle is a sound one, and it faithfully reflects modern interaationru opinion 
on the subject. The right of every State to decide what persons it regards aa its nationals 
is irrefutable : the nationality laws of one country, however, are often in conflict with 
those of another. The obvious solution, based on mutual consideration between nations, 
is that each should, in the territory of another, respect the latter'11 law in so far as it is 
political, including the law of nationality. The article of the draft Convention does nothing 
more than mention diplomatio protection ; it is therefore an expression of the broader 

. principle which we have enunciated above. 

••• 
Article 2 18 m conformity with paragraphs 1 and 3 of Article 69 of the Brazilian 

Constitution, which, although it gives preference to the ju1 1oli, recognises that the children 
of foreigners resident in Brazil in the service of their country possess their parent•' 
nationality, just as the children of Brazilian parents in the service of the Republic abroad, 
when born in foreign territory, are Brazilian • 

• • • 
There is no need to review separately the various clauses adopted. It may be said 

that they harmonise the divergent laws on nationality without in any· way impairing the 
intrinsic value of each. U free peoples are to live peacefully side by side, the sovereignty 
of each must be limited by the sovereignty of the others in the same field • 

• 
IV. 

Territorial Sea. - M. Schticking'a draft, aa revised by the Committee, realises 
a recommendation we made in 1911 : 

. "It would be highly desirable to fix the zone of the Jurisdictional sea 
by international agreement in such a way that States might, without conflict of 
sovereignty, supervise and police this area for the maintenance of order, the puniHhmcnt 
of crime, the regulation of fishing, the prevention of contraband and the establishment 
of such general rules as may be deemed neceBBary for navigation and commerce, without 
prejudice to the rights of international trade. " 1 

The draft accepts the traditional three-mile limit, but does not preclude a State from 
exercising administrative rights beyond the zone of ita sovereignty. If the breadth of 
the territorial sea could be extended, we should avoid the necessity of admitting that 
a State may exercise administrative rights outside ita territorial waters. 

We think that Article 5 of the Draft would be improved if it were drawn up on the 
lines of Article '1 of the American projel:'t No. 10. The idea is the same, but the American 
text expr888es with greater clearness the principle which it is sought to establlah. 

v. 
Diplomatic Immunitie1. - M. Diena, the distinguished international jurist, haR not 

embodied the conclusions of his learned report in the form of a Convention. The American 
project might therefore be adopted with two alterations. In Article 27 we might omit 
paragraph 3 concerning actions arising out of contracts concluded by a diplomatic agent, 
provided it be stipulated, in a special clause, that the obligation must be fulfilled in the 
country to which the agent ia accredited. It ia a case of the renunciation of diplomatic 
immunity without the authorisation of the Government of which the agent is an official, 
and the other parties to the contract should alone be entitled to invoke such a consideration 
against this form of immunity. When, however, the immunity derives from the 
representative character of the envoy, it cannot be subject to these contingencies, since 
they would invalidate it. 

The other alteration necessary is in that part of Article 30 in which immunity, or 
exemption from jurisdiction, is extended to the servants of the diplomatic agent. It 
is rea,onable, as a • matter of courtesy, respect and honour, that exemption should 
be extended to the members of the diplomatic agent's family. It is also necessary to 
extend it to the whole stafi of the legation or embaasy, because the staff conatitutes the 
administrative organ ~f the diplomatic mission. Servants, however, do not form part 
of the diplomatic personnel; they are not officials and have no right to enjoy a privilege 
which was created solely in order to facilitate the work and enhance the prestige 
of diplomatic agents. 

1 Direito pvblico i~, I, page 322. 
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VI. 

Reaponaibility of the State fM Injury Buffered by FMeignerB in_ itB Territory. - . 
M. Guerrero's conclusions, which have been accepted by. t~e Co~rruttee, a~e excell~nt 
on account of the principle they emphasise, namely, that It IS the illeg~ act It~elf w~ch 
in international relations creates responsibility, apart from any questiOn of mtent10n. 

I venture to observe that this is the point of view adopted in Direito 
1Jtl blioo internacional. The passage in question is as follows : , 

"In international matters the illegal acts which States, as legal entitie~, can 
commit are acts that may be defined as any offence committ~d by Of!e Sta!e aqainat 
the rightr or legitimate intereatB of another. Ther~ can be no mter!la~10n!l'l Illega! act 
unless that act is c!Jmmitted by the representatives of the State m Its mternat10nal 
relations (direct responsibility) or by the home authorities (indirect responsibility). 
Furthermore the act must be contrary to justice. The illegal act places the offending 
State under ~n obligation either to restore the right it has violated or grant adequate 
satisfaction : moral, when the offence is against the dignity of the foreign nation 
and cannot be estimated in material terms : monetary, when such compensation 
can be offered for the right or interests violated." 1 

The deductions drawn from this principle in paragraphs 29·44 are, in general outline, 
similar to those set out in M. Guerrero's report, and we have quoted the above passage 
merely in order to show that in this respect Brazilian doctrine coincides with the conclusions 
.reached by the Committee in the light of international usage. 

VII. 

I have no observations to .offer regarding the Procedure fM International Oonferenoer 
and the Drafting of Treatiea. · 

Although Piracy, which M. Matsuda has examined and defined as a question of 
international law, is at present of very limited interest, there is no reason why it should 
not be suppressed by international action. I must admit that this crime, which is extremely 
rare in the Western hemisphere, seems to me to be hardly worth consideration outside 
the penal codes of each country. 

vm. 

Exploitation of the ProduotB of the Sea. - The report of the distinguiahed Argentine 
professor, L6on Suarez, deals with this matter satisfactorily, without, however, proposing 
any rules for its settlement. He nevertheless defines the problem and indicates certain 
bases for its solution w.hich would be entirely acceptable. 

· Subject to the above observat.ions, I earnestly and sincerely hope that the work of 
codifying international law will make steady and continual progress. On such codification 
the peace of the world depends. · 

Rio de Janeiro, January 25th, 1927. (Signed) Clovis BEVILA.QUA. 

British Empire. 

QUESTIONNAIRE No. 1.- NATIONALITY. 

Letter of December 3Irt, 1926. 

· In ~ply to the enquiry contained in your letter (C.L. 25.1926. V) of March 22nd 
last, relat1ve to the report of the Committee for the Progressive Codification of International 
Law concerning nationality, I am directed by Secretary Sir Austen Cnamberla.in to inform 
yo.n t~at His M_ajesty;'s Governm?nt ~ Great Britain consider that the questions which 
arlB~ m con!lect1on With dual. nat1.~:1Dality and statelessness are subjects whose regulation 
by I;UternatloJ?-al agreement I~ nught be desirable to attempt, and that they do not 
consider that 1t would be poss1ble to regulate questions of nationality as a whole by this 
means or desirable at the present time to attempt to do so. 

(Signed) G. R. WARNE&. 

1 l.Jireik> l'"blico i"'maaci011al, I, pagea 179-180. 



-145-

QuEsTIONl'IADUi: No.2 • .:..._ TERRITORIAL WATERS. 

• Letter of Orlobet' 121A, 1926. 

I am directed by Secretary Sir Austen Chamberlain to inform you that His Majesty's 
GovE"rnment consider the amended draft eonvention on territorial waters on paaes 47·4~1 
of the report 11. useful basis for future disl'ussion. .. 

(Signed) G. R. WARNKR. 

Qv.ESTIONNA.IllE No. 3.- DIPLOMATIC PRIVILEGES AND IMMUNITIES. 

ulla of Oelober 11th, 1926. 

I am directed by Secretary Sir AnstE"n Chamberlain t.o inform you that llis Majesty's 
Government do not consitler that the question of diplomatic privileges and immunities 
i@ a subject of international law which it would be at present possible or desirable to 
regulate by internat.ional agreement. 

(Signtd) G. R. WARNER. 

QUESTIONNAIRE No. 4.- RESPONSIRILITY 011 STATES. 

Leltet' of N ovembef' 23rd, 1926, 

In reply to the enquiry contained in your letter (O.L. 211.1926. V) of March 22nd 
last in regard to the report of the Committee for the Codification of International J,aw on 
the subject of the responsibility of States in reRpoot of injury caused in their territory to 

. the person or property of foreigners, I am directed by Secretary Sir Austen Chamberlain to 
inform you that His Majesty's Government consider that this is a suhjoct of international 
law whose regulation, by international agreement, it might be desirable ti.l attempt. 

2. i'hey wish, however, to place it on record that the Report of the Sub-Committee 
to the Committee of Experts, while making many excellent suggeKtions, contains concluaiona 
with which His Majesty's Government are not in agreement. 

(Signe,l) Alexander CADOGAN. 

QUESTIONNAIRE No. 5.- PROCEDURE 011 INTERNATIONAL CONFERENCES. 

Leiter of Seplembet' 25111, 1926. 

I am directed by Secretary Sir Austen Chamberlain to inform you that Hill MajeHty's 
Government do not consider the procedure of international rouferencl's anti the procedure 
for tbe conclusion and drafting of treatiPB to be a subject of tnternatlom~l law 
whose rPgulation by international agreement is desirable and realiHnble. 

2. Thev note. that the Committee themHelves have pointed out that there is no 
question of attempting to reach by way of international agrt>ement a bo1ly of rnlE'II whirh 
will be binding obligatorily upon the various States. 

• 3. At the same time, the proposals in the report will no doubt receive careful atndy 
at the hands of those legal and technical advisers of each Government who are reKponsible 
for the preparation of the technical portions of any treaty which may be concluded by 
their Government. 

(Signefl) G. R. W ABI'ER. 

QUESTIONNAIRE No. 6.- PIRACY. 

Letter of October 7th, 1926. 

I am directed by Secretary Sir AuHten Chamberlain to inform you that Hie Majesty's 
Government consider that piracy is a subject of international law the regulation of which 
by int.ernational a.greemE"nt it might be desirable to attempt. 

(.'.Jignell) Alexander CADOGA!{. 

• See p. 72 of the p"""'nt document. 
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QUESTIONNAIRE No.7.- PRODUCTS OF THE SE.l. 

Letter of November 1Hh, 1926. 

In reply to the enquiry contained in your letter_(~.L:25.1926.V) of ~arch 22nd last in 
regard to the report of the Committee for the CodificatiO~ of ,Internat1onal La'!' on the 
subject of the exploitation of the products of the sea, I am dire~ted by Sec~et_a.ry Slf Au~ten 
Chamberlain to inform you that His Majesty:s Government c'!ntude~ that this 18 not a subJect 
the regulation of which by general internatiOnal agreement IS feasible, fo~ the reasons that 
the considerations upon which its regulation must depend are of a te?hmcal ra:ther ~han a 
legal character and that the information at.. present -~ the possession of. H1~ MaJesty's 
Government on the subject leads them to the conclusiOn that the explmtat10n of the 
products of the sea cannot be made the subject of any general convention, but sho~ld be 
attempted rather by particular conventions relating to particular products and particular 
areas between the countries interested. 

(Signed) Alexander CADOGAN. 

Dulgni·io. 

QUESTIONNAIRES Nos. 1 TO 7. 

_Letter of February 15th, 1927. 
[TranBlation.] 

In reply to your letter C.L. 25. 1926, I have the honour to inform you that, in the 
opinion of the Bulgarian Government, the regulation by international agreement of the 
subjects treated in the questionnaires is desirable and realisable. · 

Trusting that you will forgive the delay in forwarding this reply, 

(Signed) MnroFF1 

Chargd d' .AifaireB. 

Chile. 

QuESTIONNAIRE No. 4. -

Letter of October 15th, 1926. 
[ Tran,alation.] 

I am directed by my Government to inform you that it has first of all examined 
Questionnaire No. 4 concerning the 1esponsibility of States for damage done in their 
territory to the person or property of foreigners. My Government is not yet in a position 
to forward its replies to the other questions, but instructs me meanwhile to communica:te 
to you the following reply to Questionnaire No • .t, with the request that you will be good 
enough to transmit it to the Committee of Experts. 

The American doctrine has always been to restrict diplomatic disputes as far as possible 
and, since tile Fifth Pan-American Conference, conciliation has, in practice, been an essentiai 
part of American procedure in international affairs. The Chilean Government therefore 
accepts the conclusions of the report of His Excellency M. Guerrero on the responsibilitie~ 
of States f.or damage done in their territories to the person or property of foreigners, with· 
the followmg explanatory remarks : · 

To paragraph 7 of the Conclusions : For a denial of justice to be established the decision 
must have been influenced by the fact that the litigant was a foreigner. 

To paragraph 11 : Chile does not wish to enter into a compulsory arbitration 
agreement of a general nature_. 

(Signed) J. VALDES·MENDEVILLE, 

Chilean Minister in Switzerland 
Head of the Permanent Chilea~ 
Secretariat accredited to the League 

of Nations. 
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Cuba. 

' 
QUESTIONNAmEs Nos. 1 TO 7. 

Letter of January 26111, 1927. 
[ Tramlation.] 

I have the honour to refer to this Depart.ment's letter of December 31st last 
acknowledging receipt of your letter O.L. 147. 1926. V of December 3rd, concerning the 
replies to the questionnaire prepared by the Committee of Experts for the Progressive 
Codification of International Law, the various Governments being requested to send these 
replies before February 15th, 1927, in order that there might be time to examine them. 

I beg to inform you that the questionnaire has been submitted to the competent 
authority, who has now replied fully to the seven questions raised. I beg to commuuicate 
this reply to you herewith, and would request you to refer it to the proper Committee for 
such action as may be necessary, stating at the same time that it represents the considered 
opinion of the Cuban Government. · 

(Signed) Miguel Angel 0ArtlPiil1 

Under·Secretary of State. 

Questionnaire No. 1. - Nationality. 

There should be no diffj.culty whatever in reaching an international agreement on 
those questions which have not yet, either directly or indirectly, been settled under existing 
Constitutions. 

The Constitutional Charters of almost all the American Republics contain more or 
less absolute rules regarding nationality and naturalisation, and it can hardly be expected 
that any of them will alter its Constitution merely to comply with a treaty which is 
contrary to the principles embodied in that Constitution. 

Subject to this reservation, agreement might be reached, first of all, on the following 
points: each contracting State will apply ita own law in determining nationality of origin 
or the subsequent acquisition or loss of nationality within its territory or elsewhere when 
one of the nationalities in question is that of the State itseU ; problems regarding nationality 
of origin which arise in a State and in which that State is not directly concerned shall be 
settled according to the law of the country of which the person in question Ia, or was last, 
domiciled -Article 5 of the draft being modified accordingly ; failing such domicile, the 
principles followed in the State in which the matter is being decided shall apply ; questions 
connected with the acquisition by an individual of a new nationality shall be settled 
in accordance with the laws of the country whose nationality the individual Ia deemed 
to have acquired ; loss of nationality shall be governed by the law of the country of which 
the nationality is lost, but points arising after such loss shall be governed by the law of 
the country of which the nationality is acquired. . 
· The above observations do not apply to problems of collective naturalisation or the 
nationality and naturalisation of legal entities, since these problema are not dealt with 
in the Draft. • 

Coming now to examine the preliminary draft Convention itseU, we would suggest 
that, in view of the provisions of the Cuban Constitution, the expression "From the moment 
of their birth (by)", in Article 1, should be altered to ''By birth (under)", 

The provisions of our Constitution make it impossible for us to accept Article 3. 
We have already stated our reservations with regard to Article IS. 
As regards paragraph (ii) of Article 6, we fail to see why, in this case of double 

nationality, one State is not allowed to accord diplomatic protection while the other ia 
implicitly permitted to do so. The law should be the same for all. 

Neither do we see how the provisions of Article 9 and the subsequent provisions can 
be harmonised with existing Cuban Constitutional Law. According to Article 4. of _the 
present Constitution, Cuban nationality is acquired only by birth or by naturalisat10n, 
while Articles 5 and 6 of the Constitution define !imitatively the categories of persons 
possessing Cuban nationality by birth and by naturalisation respec~vel~. No one ~an 
become a Cuban national except in the manner laid down in the ConstitutiOn. As. Art1~le 
~ of the Con"'titution also defines !imitatively the grounds on whi~h C!lban . natiOnality 
IS lost, we could not subscribe to any treaty under which Cuban natiOnality rmght be lost 
in another way or for other reasons. 

We co~sider the last article of the Draft, Article 13, to be an excellent one and obviously 
moat practicaL 
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QueHtionnaire No. 2.- Territorial Waters. 

There would be no difficulty either, in principle, in ~reparing a convention on' territ~rial 
waters. The special usages and requirements of .Amertea must, of course, be taken. mto 
account; these are to a certain extent defined in Sections 2 ~nd 3 of D_raft No. 10 s~bnntted 
to the Committee of Legal Experts whicQ. is to meet at R10 de Janell"O nex~ .April •. Draft 
No. 12 also contains certain principles which are applicable, from the pomt of v1ew of 
jurisdiction. . 

. In the proposed Convention the final sentence of .Articl~ ~ ~ails for some com.me~t. 
Rights of economic jurisdiction which have their sourc~ and ongm.U?- the coast or terr1tonal 

. sea are often exercised far beyond the zone of sovereignty; proVIsiOn should therefore be 
made for this case. .Article 5 lays down that, if there are islands so far distant from the 
mainland as not to come within the zone of the territorial sea. the latter should be measured 
from the mainland. We think that measurements should be taken in both directions, from 
the island and from the rest of the territory, so ~hat, if the two zones meet, they can be 
unified. 

The article should also be drafted in such a way as to include cays in the same category 
as islands; that is to say, it should apply even when there is no mainland but only a large 
island surrounded by smaller ones, as is the case with Cuba. 

In .Article 7, the right of sojourn in territorial seas should be more clearly defined. 
Again, in our opinion, the provisions of .Article 9 concerning jurisdiction and the 

provisions of .Article 13 are not sufficiently clear. . 
We do not propose to refer to other provisions which might be included in the text of 

the Draft. 

QueRtionnaire No. 3. - Diplomatio Privileges and Immunities. 
, 

No draft has been prepared; generally speaking, however, the questions defined in 
this d?cnment might, and indeed should, be examined and settled internationally. 

Questionnaire No. 4. -Responsibility of States • 

.As this is another of the questions which will presumably be carefully examined by the 
Committee of Legal Experts at Rio de Janeiro (and later, in all probability, by the Havana 
Conference) and as it is of exceptional interest to .America, we feel that Cuba should not 
agree to its settlement by the Committee until the .American countries have expressed their 
final opinion at these Conferences. _ -

Questionnaire No. 5. -Procedure for International Conferences, etc. _ 

· · We feel that this question- which is only one of detail- hardly merits attention; 
iu the organisation of conferences, so much depends on .the object for which they have 
been convened, while procedure in the drafting of treaties is extremely varied. We do not, 
however, think there would be any objection to drawing up certain general rules. 

The list of points to be considered includes certain questions, such as the definition of 
internat.ional conferences and treaties, which set'm to be more suitable for theoretical study 
than for embodiment in a practical convention. 

Questionnaire No. 6.- Piracy. 

There can be no objection to the discussion and international settlement of this question 
which is of some importance in certain parts of the world. ' 

We think that the definition in .Article 1 is rather dangerous, and constitutes a departure 
from recognised international practice • 

.Article 2 goes somewhat far, in that it prevents discussion of the act of piracy itself 
and may lead to difficulties between States. . 

.Apart from the fact that .Articles 3 and 4 are slightly contradictory, and that e~cessive 
powers are accorded to commanders of warships in judging pirates the remainder of the 
Convention calls for no particular comment. ' 

Questionnaire No. 7.- Products of the Sea. 

. The general pri~ciples laid down. i~ ~o. 5 o~ the Rapport~ur's conclusions might be 
d1scussed by the varwus States; but 1t 18 1mposs1ble to enter mto details or make any 
proposals at present. 
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Denmark. 

QuEI:!TIONNATREs Nos. 1 To 7. 

Letter oJ J a1wm·g 22nd1 1927. 
[7'ranslation.] 

In a letter No.C.L.25.1926.V, of l\Iarch 22nd, 1926, the Seeretary-General of the League 
of Nations forwarded to the Danish Government several questionnaires and reports from the 
Committee of Experts for the Progressive Codification of International Law, with the requl'st 
·that the Danish Government would give its opinion as to whether the n•gnlation by 
international agreement of the subjects treated in these questionn1\ireg was desirable and 
realisable in the near future. 

The Danish Government has examined these documents with great interest and has the 
honour to submit herewith several obRervations on the valious points raised. In the first 
place, however, it would venture to offer a few comments of a more general nature. 

The Royal Government is aware that the Committee's main iask has been clefined by 
the Assembly resolution of September 22nd, 1924, and the Council resolution of December 
8th, 1924. It feels, however, that it would also be highly desirable to have a genernl 
statement setting out the Committee's own conception of its task as outlined in these 
resolutions. It would thus be possible to secure a certain uniformity in the Committee's 
proposals, while Governments would be able to submit their counter-proposals and 
additions with full knowledge of the facts. In particular, the DaniHh Government holds 
that it would be very desirable to know whethm: the main object of the Committee is : 

1. To draw up a list of the questions of international IILw which mil{ht be embodied iu 
a. code of international law. If so, the first step would be to make a list of questions already 
dealt with in the international conventions whic.h have been concluded between various 
~rroups of countries, such as the Hague Conventions on Civil Procedure, the Conventions on 
the Protection of Industrial Property, etc. A judicious selection would then have to be made. 
The questions would be dealt with from a new standpoint, and an international code of 
great importance and utility would then emerge. 

2. It might also be argued that the Committee should, as far as }JOsl!ible, avoid 
the examination of questions already dealt with in the form of bilateral or plurila.teml 
treaties: that it should, on the contrary, prepare a list of new questions which - though 
there is a certain amount of international agreement regarding them - have not yet been 
embodied in the formal rules of international law. Accepting these hypotheses, the 
object would be to discover hitherto uncodified questions which call for settlement by 
international treaty, the juridical views concerning them being already more or less uniform. 
This, to a certain extent, is the case with the Committee's proposals regarding nationality and 
territorial waters. Here, again, the work would be mainly formal, i.e., putting unwritten 
laws into writing. The most suitable subjects would be those len.st open to discUKIIion, . 
regarding which a recognised juridical conception has already crystallised but has never been 
clearly defined in any treaty. • 

, 3. Finally, it may be argued that the aim of the Committee is to draw up a list of entil·ely 
ne\V questions which could be regulated by international convention. That, of course, would 
be a totally different matter. In that case, the Committee would have to establish a new 
body of law and discover problems which have not yet received any legal solution, either 
because opinion has been too divided concerninl! them or because, up to the present, they 
h;n-e not attracted the attention of jurists. It may be pointed out that the Committee's 
<ruestionnail·e on the exploitation of the products of the sea deals with a problem of this 
kind. 

Th<-sc three tasks arc so very different in character that it is by no mean11 easy to reply 
to the Committee's questions without knowing which of the three objects the Committee 
has mainly in view. The Danish Government feels that, in any case, the results to be aimed 
at should be as practical as possible and should be limited to codification; otherw~e tbe 
Committee may, if it pursues too scientific or theoretical an ideal, discover that 1t h_a11 
laboured in vain. The Danish Government feels that the Committee 11hould devote 111 
attention to preparing a draft, on broa<l and succinct lines, for the codifi~ation of th~11e 
questions on which it may be possible to reach an agreement. As au iilust~twn, tl~e DamHh 
Government ventures to refer to the draft codification of American mternatwnal law 
submitted to the Pan-American Congress on March 2nd 1925 .. 

In this connection also, attention should be paid to the form in which the drafh are 
submitted by the Committee. Those hitherto ~ubntitted have been. prepared on very 
different lines. For instance, the proposals regarding nationality and puacy are pre~ented 
in the form of complete draft <·onventions with e'tplanatory note~ .. an~ . the •ln11t. WI 
territorial waterR is a very detailed study of the q aeation from a broad ementiftc etandpm.nt. 
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The draft on diplomatic privilllgea and immunities, however, is littl~ more than an abstract ~t 
of a number of problems which arise in this connection; no att<'mpt 111 made to offer a ~olut10n 
fn the form of a draft international convention. . . 

The observations regarding the responsibilities of Sta~es for damage .done m tbe.IT 
territory to the person or property of foreigners are also mamly o~ a theo~et1cal character; 
and the questionnaire regarding the procedure t~ be followe~ at. m~ernat1~mal conferences 
and the procedure for the conclusion and ~a~t~g of tre~t1?R 1s, m reality, a caref~~y
arranged list or index of subjects from wh1ch 1t 18 very difficult to extract any defrmte 
conclusions as to the desirability or possibility of solving any conc!ete problem~ by. means of 
international conventions. Finally,. Questionnaire ~o. 7 concernmg the expl?1tat10n of the 
riches of the sea deals with a new question of great mterest. At the present t1me, howev:er, 
this problem is of a political nature; it can hardly, therefore, be regarded as a mere questiOn 
of codification. . . . . . 

The Danish Government considers that each. document 18, m 1ts own way, mterestmg 
and instructive • but it desires to draw attention ·to the different nature of each problem and 
the consequent' difficulty which States experience in replying to the questionnaires. It 
would also observe that there may be some danger in submitting over-detailed"proposals at 
this preliminary stage of the Committee's enquiry. Such proposals might lead States to 
conclude that thev were bound even now to enter into details, and that their different views 
on these points of detail- for instance, with regard to the question of territorial waters 
and their juridical character - would prevent them ab initio from recommending 
codification in cases in which, to them, the general utility and need for such codification 
was not apparent. · 

It may well be conceived that such procedure would, from- the outset, evoke much 
comment and lead to misunderstanding on particular points, a fact which would hardly 
contribute, and might indeed be detrimental, to the attainment of the Committee's aims. 
The Danish Government is of opinion, therefore, that it would be desirable to attain some 
measure of uniformity in the first questionnaires sent out on each subject, so that each 
questionnaire might- avoiding detail- constitute a brief statement of the problem 
raised and its possible solutions. 

This would make it easier for the various Governments to form an opinion on the 
proposals ; it would then be possible, in the light of their comments, to draw up more 
detailed schemes. The above procedure would, the Danish Government thinks, be in 
keeping with the Assembly resolution of September 22nd, 1924, . which refers to a 
provisional list to be communicated to the various Governments. · 

Subject to the above reservations the Danish Government desires to offer the following 
provisional comments on the five questionnaires received .. 

Questionnaire No. 1.- Nationality. 

In view of the similarity of the laws of nationality in the three northern countries, 
Danish and Swedish experts are working together to prepare replies to the questions raised 
in this questionnaire. The Danish Government will send its reply later, after it has been 
informed of the results of these negotiations. . 

Questionnaire No. 2. - Territorial Waters. 

The Danish Government is of opinion that a settlement of this question by international 
- agree~ent is desirable a:nd rea~sable in the near future. It regards the memorandum 
subnutte~ by.t~e Comnuttee,. w1th the draft conve~tion attached, as an excellent piece of 
~ork w!llch nught ':ery swtably ~orm the baSls of. subsequent negotiations for an 
mternat10nal convent10n on the subJect. The Danish authorities to whom this draft has 
been shown have made the following observations: . 

T~e case ~ which the ~a pta~ of a .vessel ~sks the authorities of the riparian States 
for a.ss1stance 1s only ment10.ned m ~ticle ~3 m connection with maritime ports. The 
same ~u!e should a~so .be mse!t~d 1n Art1cle 9 with regard to the territorial sea. 
The Ministry of Just10.e 1s of ~prm~n that the criminal jurisdiction of the riparian State 
s~ould only ~~ allowed~ cases~ '!hich the offender has not been handed over in accordance 
Wlth cxtradit10n treat1es or ensting usage in this matter • this should ·also be the case 
~hen th.e courts ?f .the riparian State would be compet~nt to deal with the offence 
m quest10n, even if 1t had been committed abroad. 

The Ministry of Justice is, on the whole, opposed to the principle laid down in Article 9 
p_ara~aphs 2 and 3, o.f the d!aft. It finds itself unable to agree with the view that ~ 
!IP~n State sh~uld m no cucumstances be allowed to punish the offences referred to 
m ~his ~lanse, ~amly because States cannot, in every case, owing to the lack of appropriate 
leg~slatiOn, PUlllsh all offences committed on board their own vessels in foreign territorial 
wl!'te!s o~ P?rt~ .. Under the, dr&!t, however, thes~ offences would also be excepted from the 
cnmmalJurudictlon of the np.anan State. Even if appropriate legislation existed it would 
per~apa, o.n account o~ the distance of the locality in which the offence was cdmmitted, 
de 1mpos81ble to contmue proceedings to the point which would lead to a conviction. 
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Again, there is no guarantee that an offence committed in the territorial waters or ports 
of a State but exempt from the criminal jurisdiction of that State could be dealt with 
-or, at any rate, as effectively dealt with - in the other State to which the 
vessel belonged. . • 

The rule in Article 10, paragraph 7, that capture on the high seas must immediately 
be notified to the State whose flag the vesRel flies is, in the opinion of the Ministry of 
1\Iarine, too stringent a provision. 

The 1\Iinistry of Commerce suggests that it would be very desirable to insert in the 
draft a clear definition of the "internal waters" referred to in Article 4 of the draft, and , 
the difference between these waters and the territorial se.a from the point of view 
of sovereignty. 

The 1\Iinistry of Finance has raised the question of the possibility, under special 
conventions for the suppression of contraband and alcoholic substances, of extending 
the area of territorial waters. 

Que11tionnaire No. 3. ,-Diplomatic Privileger a11d Immunitier. 

The Danish Government is of opinion that a settlement of this question by international 
agreement is both desirable and realisable in the near future. In its view, the Sub· 
Committee's report attached to Questionnaire No. 3 raises many interestin~ points, the 
settlement of which on a universal basis would be highly desirable. It ventures, moreover, 
to draw attention to the following questions, which also appear to be of special interest, : 

(a) Loss of diplomatic privileges if the diplomatic agent engages in commercial 
transactions on behalf of his Government, which may itself engage in foreign trade, both In 
general and in special cases, and uses its diplomatic agent to conclude treaties of commerce 
or engage in commercial transactions. 

(b) Question of immunity from taxation, when the t.a.xes are really in the nature of 
payment for services rendered by the State or municipality; for instance, electric and water 
supply, light, broadcasting, etc. 

(c) Limitation of the number of persons who may be included as diplomatic members 
of the Legation. 

In the Danish Government's opinion, it would be desirable to secure, on all these 
points, as complete a documentation as possible with regard to the rules and customs already 
followed in inter-State relations. The Committee might therefore, as a first step, prepare a 
detailed questionnaire asking States for information regarding the practice followed by 
t.hem in various matters connected with this branch of codification. It might even be 
possible, in the light of the information thus obtained, to devise a better form of procedure 
which would respect existing traditions and at the same time satisfy modern requirements. 

Questionnaire No. 4. - Respomibility of Statea. 

· This question seems to be as far-reaching as it is complex ; the Danish Government 
is not quite sure whether the existing body of international juridical practice and scientific 
theory on this subject is as yet sufficient to allow of general codification. It would, however, 
be very interesting to make the attempt and see to what ext.ent the question could be 
settled by means of international conventions. It would perhaps be preferable for the 
present to refrain from exhaustive codification and confine attention to certain question& 
of a very special nature. The Danish Government therefore thinks that it would be highly 
desirable and practical, for the purpose of avoiding dangerous international disputes, to 
conclude international agreements to the effect that : 

(a) No State shall be held responsible for offences, even of a political nature, committed 
in its territory when it can, under its own legislation, adequately punish these acta and 
makes every possible effort to discover and punish the offenders. 

(b) A State shall be held responsible if, either directly or through ita officials, it 
disregards the personal or property rights of foreigners, provided such action be an infringe
ment of the personal and property rights at present recognised under the constitutions 
of most civilised countries, even if the measures in question have at the same time been 
applied against the nationals of the State itself or are authorised by that State's domestic 
legislation. · 

Quulionnaire No. 5. - Procedure of I nternalional Conference•, elc. 

The Danish Government is of opinion that the points mentioned in the lists 
accompanying this questionnaire are, as regards theory and systemisation,, ?f considerable 
interest. It is not, however, entirely convinced that present-day necess1~1es warrant an 
endeavour to codify these points in an international convention. The Dam~~h Government 
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il therefore of opinion that it would be sufficie~t, for ~he time being, to select certain 
questions of special practical importap.ce ~oncernu~g wh1ch the need .for a. settlement has _ 
on more than one occasion been manifest m practice. It would, for msta.nce, sugg~st the 
following points : 

- (a) The right of denouncing an international convention when the convention itself 
includes no express provision on the subject. • -

(b) Interpretation of the most-favoured-nation clause and clauses regarding treatment 
on the same footing as nationals. 

(o) The right to make reservations when signing or ratifying an international convention, 
and the effect of these reservations on other contracting States. 

(d) The validity of a convention between the contracting parties when legal questions 
arise in which there are also third parties (.Allbeteiligungsklausel). 

(e) Date on which international conventions become binding on the contracting 
parties, and date of ~heir coming into force (ver~a~ conventi~n, signat~e, ratification, 
regiltration under Artwle 18 of the Covenant, provlSlons regarding executiOn). 

(f) Right of the majority or ininority to make alterations without previous 
denunciation of the original convention, and the future validity of the latter as regards other 
contracting States. 

Questionnaire No. 6.- Piracy. 

The Danish Government has no observations t-o offer on this point. 

Questionnaire No. 7. -Exploitation of Products of the Sea. 

The Danish Government has read the excellent report accompanying this questio,nnaire 
with great interest. It considers that the question dealt with therein is of high practical 
importance and would be very glad if this question could be satisfactorily settled in an 
international convention. 

Egypt. 

QUESTIONNAIRES NOS. 1 to 7. 

Letter of September 29th, 1926. 
[Translation_.] 

' I have pleasure in expressing to you the sincere thanks of the Egyptian Government 
for the communication relating to the progressive codification of international law which 
you forwarded to me on March 22nd, 1926, and for the questionnaires, reports and letter 
which accompanied it. 

The Government, which haR been occupied with a late parliamentary session, has not 
yet been able to give t~ the many very impor~ant matters dealt with in these questionnaires 
and reports the attention they deserve. It IS therefore compelled for a time to postpone 
communicating the opinions asked of it. 

~he Egyptian Gov~rnment is ~?lig~ted to a~sist in the. discussion of the questions 
submitted to the Committee on Codification and w1ll forward 1ts reply as soon as possible.l 

[Translation.] 

Spain. 

(Signed) V. E. ABomssoUD, 
Minister for Foreign Affairs 

ad interim. 

QUESTIONNAIRES NOS. 1 AND 4. 

Letter of February 26tla, 1927. 

.~ ~ntinuation o~ my letter of January 29th last, concerning the Progressive 
Co~cat10n of InternatiOnal Law, I have the honour to forward the following observations 
aubnntted bJ: the ~ompetent Department of His Majesty's Government, on certain point~ 
in the quest10nnrure attached to your letter C. L. 25 of March 22nd last. 

l See Allll~ 11 '*· 
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Quutiotataaire No. 1.- Nalio"alily. 

The competent Department has carefully considered the important problems raised 
in ~his _doc~ment. Ayoitifng t~e more delicate questions in co~ection with nationality 
which, m VIew of thetr highly unportant character and the political considerations tht>y 
involve, are not suitable for immediate settlement, it agrees that the best method would 
be to endeavour to settle, by codification, certain conflicts of law for which the various 
courts have also been endeavouring to discover a satisfactory solution. It offers the 
following observations with regard to the articles of the preliminary Draft which is given 
in this questionnaire. · 

.Article 2. - Under Spanish law, every person born in Spanish territory of foreign 
parents, or whose father is a foreigner though the mother be Spanish, is a foreigner unless 
he or she applies for Spanish nationality. As regards the children of diplomatic, consular 
and other officials in the service of their Government abroad, we consider that it would 
be very desirable to enlarge the present concession of courtesy to all officials, by recognising 
that the children of such officials born in the country in which they are serving possess 
the nationality of the official in question.· · 

.Article .3. - In Spanish law, when the parents are unknown or are of unknown 
nationality, the child is presumed to be Spanish. We are therefore entirely satisfied 
with the concordant view expressed in the last clause of this article, when the child cannot 
claim another nationality and when the law in force at the place where it was found or born 
holds such evidence to be admissible • 

.Article 4. - Spanish law regards the children of Spaniards born abroad as Spanish 
so long as they remain under parental control (Bub potutate paternali) . 

.ArticleB 6 et seq., ea:cept .Article 6. - The competent Department states that it is in 
favour of the proposals as a whole, but would offer an opinion on the following points : 

.Article 9. - This article is oppo.sed to the principle of the Spanish Civil Code as regarcls 
a Spanish woman married to a foreigner, who t.hercby -whether Hho acquireH her husband's 
nationality or not- forfeits her Spanish nationality • 

.Article 13. - The provisions of this article are held to be very satisfactory. 

Questionnaire No. 4. - Responsibility of States. 

In general, we consider the conclusions in Part VI of the report to be excellent, 
particularly those in No. 6, "Legal Protection", and 7, "Denial of Justice". Spanish law 
accords legal protection on a very liberal scale and the law of civil procedure lays down 
that civil actions in Spanish territory, between Spaniards, between foreigners, or between 
Spaniards and foreigners, shall fall exclusively within the ordinary jurisdiction of the 
courts. As regards denial of justice, Article 27 of the Civil Code extends to foreigners 
the rights which the civil laws accord to Spaniards, with the exception of tho proviHions 
of Article 2 of the Spanish Con~titution. 

(Signed) Espinosa DE LOS MONTEROS. 

QUESTIONNAIRES Nos. :!, 6 AND 7. 

[Translation.] 
Letter of J anuaf!f 29th, 1927. 

With reference to your communications C.L.25 and C.L.147 of March 22nd and 
December 3rd last, concerning the Progressive Codification of International Law, I have 
the honour to inform you that the questionnaires which accompanied the fir8t of theRe 
communications were immediately referred to the various departments of His l\Iajesty's 
Government for examination. It is not, however, possible to reply to all these 
questionnaires at present on account of the complexity of the problems raised. 

The examination of the following questions has been completed. 

Quutionnaire No. 2.- Territorial Water8 . 

.Among the fundamental principles laid down in this questionnaire is one fixing the 
area of the territorial, or, to employ a more accurate term, jurisdictional, sea at three 
marine miles. This is contrary to Spanish law, which, after the abandonment of the 
doubtful definition under which a State could only exercise sovereignty over that part 
of the sea where it conld; by force of arms, render such jurisdiction effective, has adopted 
the unwritten principle that territorial waters shall extend for six miles (or 11,111 m~t_re~) 
from the extreme seaward limit of the coast-line or from low-water mark. The prOVISIOns 
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ia therefore of opinion that it would be sufficie~t, for ~he time being, to select certain 
questions of special practical importance concermng which the need _for a settlement has _ 
on more than one occasion been manifest in practice. It would, for mstance, sugg~st the 
following points : 

(a) The right of denouncing an international convention when the convention itself 
includes no express provision on the subject. _ • . 

(b) Interpretation of the most-favoured-nation clause and clauses regarding treatment 
on the same footing as nationals. _ 

(o) The right to make reservations when signing or ratifying an international convention, 
and the effect of these reservations on other contracting States. 

(d) The validity of a convention between the contracting parties when legal questions 
arise in which there are also third parties (.Allbeteiligungsklausel). 

(e) Date on which international conventions become binding on the contracting 
parties, and date of their coming into force (verbal convention, signature, ratification, 
registration under Article 18 of the Covenant, provisions regarding execution). 

(/) Right of the ma.jorit.y or ininority to make alterations without previous 
denunciation of the original convention, and t.he future validity of the latter as regards other 
contracting States. 

Questionnaire No. 6.- Piracy. 

The Danish Government has no observations t.o offer on this point. 

Questionnaire No. 7. - Exploitation of Products of the Sea. 

The Danish Government has read the excellent report accompanying this questio.nnaire 
with great interest. It considers that the question dealt with therein is of high practical 
importance and would be very glad if this question could be satisfactorily settled in an 
. international convention •. 

Egypt. 

QuESTIONNAIRES Nos. 1 to 7. 

Letter of September 29th, 1926. 
[Translation.] 

~ I have plea~ure in expressing to you the sincere thanks of the Egyptian Government 
for the commumcation relating to the progressive codification of international law which 
yo~ forwarded t? m~ on March 22nd, 19261 and for the questionnaires, reports and letter 
whiCh accompamed 1t. 

The Governm~nt, which hall been <?ccupied with a late parliamentary session, has not 
yet been able to gtve t~ the many very 1mpor~ant matters dealt with in these questionnaires 
and rep~rts _the attent~o!l they deserv~. It 1s therefore compelled for a time to postpone 
commurucatmg the opllllons asked of 1t. _ 

~he Egyptian Government is delighted to assist in the discussion of the questions 
submitted to the Committee on Codification and will forward its reply as soon as possible.l 

[Translation.] 

Spain. 

(Signed) V. E. ABomssoun, 
Miniater for Foreign Affairs 

ad interim. 

QUESTIONNAIRES Nos. 1 AND 4. 

Letter of February 26th, 1927. 

_I_n c:ontinuation o~ my letter of January 29th last, concerning the Progressive 
Co~~b of International Law, I have the honour to forward the following observations 
~u ~t [. the ~ompetent Department of His Majesty's Government on certain point~ 
m e ques IOnnBlre attached to your letter C. L. 25 of March 22nd 'last. 

'See~ II h.. 
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QvuCi011t1aire No. 1.- Nationality. 

The competent Department has carefully considered the important problems raised 
in this document. Avoiding the more delicate questions in connection with nationality 
which, in view of their highly important character and the political considerations they 
involve, are not suitable for immediate settlement, it agrees that the best method would 
be to endeavour to settle, by codification, certain conflicts of law for which the various 
courts have also been endeavouring to discover a satisfactory solution. It offers the 
following observations with regard to the articles of the preliminary Draft which is given 
in this questionnaire. · 

.ArticZil 2. - Under Spanish law, every person born in Spanish territory of foreign 
parents, or whose father is a foreigner though the mother be Spanish, is a foreigner unless 
he or she applies for Spanish nationality. As regards the children of diplomatic, consubu 
and other officials in the service of their Government abroad, we consider that it would 
be very desirable to enlarge the present concession of courtesy to all officials, by recognising 
that the children of such officials born in the country in which they are serving possess 
the nationality of the official in question.· · 

.Article .3. - In Spanish law, when the parents are unknown or are of unknown 
nationality, the child is presumed to be Spanish. We are therefore entirely satisfied 
with the concordant view expressed in the last clause of this article, when the child cannot 
claim another nationality and when the law in force at the place where it was found or born 
holds such evidence to be admissible • 

.ArticZil 4. - Spanish law regards the children of Spaniards born abroad as Spanish 
so long as they remain under parental control (sub poteBtate paternali) • 

.Articles 5 et seq., except .Article 6. - The competent Department states that it is in 
favour of the proposals as a whole, but would offer an opinion on the following points : 

.Article 9.- This article is oppo.sed to the principle of the Spanish Civil Code aH regards 
a Spanish woman married to a foreigner, who t.hereby -whether Hhllacqnire~ her husband's 
nationality or not- forfeits her Spanish nationality . 

.Article 13. - The provisions of this article are held to be very satisfactory. 

Questionnaire No. 4. - Reapon11ibility of States. 

In general, we consider the conclusions in Part VI of the report to be excellent, 
particularly those in No. 6, "Legal Protection", and 7, "Denial of Justice". Spanish law 
accords legal protection on a very liberal scale and the law of civil procedure lays down 
that civil actions in Spanish territory, between Spaniards, between foreigners, or between 
Spaniards and foreigners, shall fall exclusively within the ordinary jurisdiction of the 
courts. As regards denial of justice, Article 27 of the Civil Code extends to foreigners 
the rights which the civil laws accord to Spaniards, with the exception of the provisions 
of Article 2 of the Spanish Conijtitution. 

{Signed) Espinosa DE LOB MONTERO!!. 

QUESTIONNAIRES Nos. :!, 6 AND 7. 

[ Tramlation.] 
Letter of Januar11 29th, 1927. 

With reference to your communications C.L.25 and C.L.147 of .March 22nd and 
December 3rd last, concerning the Progressive Codification of International Law, I have 
the honour to inform you that the questionnaires which accompanied the first of these 
communications were immediately referred to the various departments of His Majesty's 
Government for examination. It is not, however, possible to reply to all these 
questionnaires at present on account of the complexity of the problems raised. 

The examination of the following questions has been completed. 

Questionnaire Nu. 2.- Territorial Waters. 

Among the fundamental principles laid down in this questionnaire is one fixing the 
area of the territorial, or, to employ a more accurate term, jurisdictional, sea at three 
marine miles. This is contrary to Spanish law, which, after the abandonment of the 
doubtful definition under which a State could only exercise sovereignty over that part 
of the sea where it could; by force of arms, render such jurisdic~ion !!ffective, has adopted 
the unwritten principle that territorial waters shall extend for BlX miles (or 11,111 m?t;e~) 
from the extreme seaward limit of the coast-line or from low-water mark. The proV1810lll! 
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of the Royal Decree of November 23rd, 1914, are the only derogation from this rule. The 
Decree lays down that, for the purposes of Spain's neutrality~ the Europe~n W~r, neut!Sl 
Spanish waters shall be those included between the water-line and an 1magmary line 
drawn parallel to the latter three miles out at sea. ·. . . . 

This precedent is certainly an important one. It 1s also of m~erest. to note t~at1 m 
the conventions concluded in 1924 by the United States of .Am~nca .Wlt~ the pnnc~pal 
European countries regarding alcoholic beverages· (page 67, Quest10nn~rre 2, Observat~ons 
by Mr Wickersham) the normal limit of the territorial sea has been fixed at three miles. 
This proposal might' therefore be accepted a~ ~ general_ and final so_lution of t~e mu~h
discussed problem of the territorial sea, and 1t 18 a solut10n that menta the cons1derat10n 
of the Spanish Government. 

Paragraph 2 of .Article 9 of the draft lays down that crimes committed on bo.ard 
a foreign vessel passing through territorial waters by persons on ~o~rd_su_ch vessels ~ga~st 
persons or things also on board shall, as such, be exempt from the JurisdictiOn of the npanan 
State. · 

This set~ms to be too categorical. Such a provision might clash with the fundamental 
sovereign rights of riparian States over their jurisdictional waters where merchant vessels 
are concerned: for the legal fiction that vessels form part of th~ State to which they belong 
applies with less force to merchantmen than to men-of-war. The second paragraph of 
Article 9 should therefore be amended and it should be laid down, as a general rule, that 
each State shall be competent to deal with all offences committed on board foreign merchant 
vessels passing through its jurisdictional waters or moored therein. The only exception 
should be that, when the diplomatic agent or consul of the country whose flag the vessel 
flies so requests, the State should hand over these offenders, if only the crew of the vessel 
is concerned, in which case the jurisdiction of the courts of the riparian State would cease. 

This observation is based on the principle laid down in our law regarding 
the organisation, powers and duties of Naval Courts, which is worded as follows:-

"In view of the place in which the crime was committed and apart from crimes 
which can only be dealt with at the instance of a party, Naval Courts may deal with 
cases arising out of the commission of the following offences and misdemeanours : 

"(3) Offences committed on board any merchant vessel, national or foreign, 
which happens to be in the ports, bays, roadsteads, navigable waterways or other 
parts of the sea-coast of the Kingdom. · · 

"Notwithstanding the provision contained in the preceding paragraph, whenever 
a crime is committed on board any foreign merchant vessel within the Spanish 
maritime zone and the matter affects the crew only, offenders who are not Spanish 
subjects shall be handed over to the qiplomatic agents or consuls of the country in 
whose waters the vessel lies. The agents in question shall file an official request 
to this effect should no treaty clause exist to the contrary." 

Queslionnai·re No. 6. - Piracy. 

The rules laid down in the eight articles of the draft Convention for the repression 
of piracy as modified by !11. Matsuda, following on the discussions of the Committee of 
Experts, are acceptable (pages 4 and 5 of the questionnaire)2; b•1t the first of these articles 
should contain a definition of the term "pirate vt>~sel". · 

. The deduction to be drawn from t_he text ?f Article 1 and tb.~ following art,icles is clearly 
this : So lo~g as no acts of depredatiOn or VIOlence have been committed, there has been 
no act of prracy. Consequently, the right of search and capture defined in .Articles 6 and 
1 may only be exercised in the case of suspected vessels after it has been proved that acts 
of piracy have been committed; conversely, vessels which have not committed acts of 
piracy, though they have been fitted out for the purpose, may not be searched. 

It would therefore seem desirable to add to .Article 1 a paragraph stating .that a. vessel 
flying ';1-0 flag, or not legitimately entitled to fly the flag of any State, shail be regarded 
as a puate. 

Questionnaire No. '!. - Exploitation of the Products of the Sea. 

The Spanish naval authorities have no objection to the proposal to convene a conference 
for the purpose of examining and establishing the basis of an international settlement 
of ~hese po~ts, whic~ have already been considered at former conferences and concerning 
whiCh c?rtam suggestiOns have been made. On the contrary, they consider these proposals 
to be highly opportune. 

~s soon _as _the other points referred to in the questionnaires and reports have been 
studied, I w1ll inform you of the Span}sh Government's views on the subject. 

(Signed) Espinosa DE LOS MONTEROS. 

1 See p. 119 of the prc8ent document. 
1 See p. 119 of the preeent document. 
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· Estonia. 

QuESTIONNAIRES Nos. 1 To 7. 

I,eUtt" of October 14tla, 1926. 
[Tr~m1Zation.] 

A careful consideration of the sugge11tions of the Committee of Experts has led me t.o 
the conclusion that the majority of the problems studied by it are suitable for solution by 
international agreement, with tho exception of one or two which, at any rat.e ns far as 
Estonia is concerned, are not capable of such solut.ion in the near future. 

I accordingly have the honour to submit to you in thi11 connect.ion a numhet• of 
observ3tions which I should be grateful if you would forward to the Committee of Expert~. 

Questionnaire No. 1.- Nationality. 

The preliminary draft convention on nationalit-y contains two art.icll's the adoption 
of which would encounter considerable difficulties. .As regards Article 4, In the first place, 
it should be pointed out that a eon~iderable number of persons Jiv(l in Est.onia whose 
countries of origin do not grant them t-he benefits of their nationality. Accorrling to the 
stipulations of Article 4, Estonia would be obliged to grant thf' children of auoh per~ons the 
benefits of E11tonian Rationality, which for reasons of domestic policy is not con~idorcd 
desirable. 

:Moreover, Article 9 of the same preliminary draft is in formal contrailiction with the 
legislation at present in force in Estonia. .Arti<:le 19 of the Law on Nat-ionality - a 
translation of which follows- lays down that a married woman does not lose' her orip;inu.l 
nationality when she marries if she makes a formal declaration of her do11ire to retain it. 

L.a.w or ALI:.J:oiAMCII .oU>OPTED BY THB EsToNIAN AesBIIBLY or STATE oM OeToBBB 27th, 1022. 

fl. - The right& and dutit'8 of a national of tho Estonian Republic shall bo accorded to all p1'1'10nl 
who: 

(I) Have been permanently domiciled within the territory of the Estonian Republic up to the coming 
into force of this law ; 

(2) Have been subjects of the former RUBI!ian St.ate up to. February 24th, 1918, and not naturaliaed 
in any other country before the coming into force of the present law ; 

· (3) Who have themselves or wb088 pArent& have been ineoribed in the rt>gistt>n of communal or 
corporate inatitutiona within the present territory of Estonia. 

§ 2. - Further, the following persona &hall be recognieed 88 nationala of the Eatonian Republic: 

(1) Pl'rsona admitted to Estonian nationalit-y under §2, paragraph (6), of the Regulation• of the 
National Coun~il relating to nationals of the democratic Republic of Estonia (OfliciaZ Journal, No. 4, 
1918); 

(2) Persona recognised 88 Estonian nationals in virtue of international treatiea concluded by tho 
Estonian Republic . 

(3) Children bom within the territory of the Estonian Republic or outaide &uch t...rritory if their 
father at the time of birth Willi an Eotontan national ; 

( 4) Illegitimate children of women of Eatonian nationality ; • 
(5) Wives and widows of Estonian nationals; 
(6) Children legally adopted or legitimised by an Eatonian national; 
(7) Minor children of foreigners, legitimate or illegitimate, up to the a~te of 18 years, from the date of 

naturalisation of their parente, with the exception of daugbten who are or have been marrier! ; 
(8) Children found on Estoni!ln territory until they are proved to have a diffl'rent nationality; 
(9) .All women, formerly Estonian nationals, whoae marriage with f<m'ign nationals i1 annulled in 

Estonia, 88 well 88 children bom of such marriage. . 

~ 3.-Penona covered byfl, paragrapluo (l)and(2) only, muot, in ordn to acquire Eotonian nationality, 
aubnut a proper declaration, accompanied by all the necessary certificatt.o, to the pr....,ident of the di•trict board 
or mayor of the town within a period of six months dating from the comin~t into force of thi•law, if they have 
been permanently domiciled within the territory of the Estonian Republic for aix yean at leut before making 
the declaration. • . 

' I 4. - Shonld all the conditiona laid down in 1 3 be fuUilled, a certificate of Estonian nationality ohall 
be dl'livered by the president of the district board or the mayor of the town. 

· Appeal may be made to the Court of Appeal of First Inatance againat lUI adverse administrative deciaion 
by the president of the district board or the mayor of the town. 

I 5. - Apart from the eonditiona laid down in 1 1, national• of the former Ru..Uan State may be 
naturalised in the Estonian Republic if they have not been naturalioed in an:r othrr country or are not 
reco~ aa aubj~te of any otb"!' country. Snch persona ahallaubmit, if they :reootdll wit~in the wrritory of tho 
Eatoruan Republic, to the preoudent of the district board or mayor of tho town, and, d they reonde abroad, 
to the nearest eonsnl of the Estonian Republic or to ita diplomatic replft8lltative, or to the Miniat<or of the 
Interior, within one year from the coming into force of this law, a aimilar declaration. A certificate of Estonian 
nationalit;y wm be given to them by the aforeeaid officiala. 
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f6. _ Nationala of the Eatonian Republic may not at the sa'me time be subjeete of another country. 

1 7. - Estonian nationality may be acquired by naturalisation. 

8. _All ersona wiahing to be naturali.Aed must have been _pe~maner.tly_ domiciled for at l~t two Yllll:rs 
befo! aubmitti~g their app!icationl and for one year afterwards l_l'lt~m the temto1; of t~e Est;;_n::: Republic. 
Knowledge of the Eatonian language ia required of all persons Wishing to become .atoruan na o a. 

§9. -The conditiona 81 to time and knowledge of the Estonian language Ia!~ down. in §:, -:: n~ ~~b~! 
compuloory 81 r•aarda the natura!ioation of persona who have rendered spec1 &~rvlces. Jd: jed • 
~ither 

1
ocially, or'rn the Civi) or m!l~tary services, or who are famous for their except1onnl gifts, ow ge or· 

works, or who are of Estoman ongm. 

110. -Persona wiahin~ to _he naturalia~d must ~e at le81t 18 years of age. All persona nuder 18 year& of 
age must aubmit an authorisatiOn from their guardians. 

fll. _Women married to foreigners and their children may! i,f they fulfil t~e ~ondition~ requireddfor 
naturalisation, declare their wish to become nationals without requmng the authonsation of their husban or 
father. · 

§12. -Applications for naturalisation should contain the following information: 

(I) N arne and surname ; 

(2) Age; 

·(3) Married or single; 

(4) Names of wifo and children; 

(li) Nationality; 

( 6) Domicile ; 

(7) Date since which the applicant has been living in the territory of the Estonian Republic; 

(8) Ooonpation; 

(0) Financial position; 

(10) Police record; 

(11) Knowledge of tho Estonian language. 

§13. -Applications for naturalisation, accompanied by all the necessary ce1-tifioatea or certified copietl 
attesting that the applicant fulfils the conditions laid down in § 12, are to be add1'1lsaed to the Minister of the 
Interior. , . 

If the applicant fulfils the conditions 1-equircd for naturalisation and if he ia not considered undesirable, a 
certificate of nat.ionality shall be delivered to him by authority of the Minister of the Interior. No appeal shall 
lie against the Minister's deoision. 

ObsM'f!ation. - Only persona mentioned in tho certificate of 11ationality are considered aa nationals. 

§ 14. -Any woman of Estonian nationality marrying a foreigner may re-acquire Estonian nationality 
if her husband dies, if she is divorced or if her marriage is annulled abroad, by sub.mitting, if she ia domiciled 
within the territory of the Estonian Republic, to the president of the district board or the mayor of the town, 
and, if she resides abroad, to the nearest consul of the Estonian Republic, to the diplomatic representative 
or to the Minister of the Interior, a similar declaration aooompanied by a certificate attesting the dissolution 
of her marriage. · . 

JIll. -1'he children of a widow or a divorced woman and children of a woman of Esthonian nationality 
roamed to a foreigner permanently domiciled within the territory of the Estonian Republic acquire Estonian 
nationality on attaining 18 years of age, unless they opt, aa provided in §14, for their father's nationality. 

§16. -Under the provisions of § 14, former Estonian nationals who have relinquished their 
nationality may re-acquire Estonian nationality, as also former Estonian nationals who, by virtue of 
being minors, relinquished their nationality at the same time aa their parent.. · . 

§ 17. - Naturalisation shall date from the delivery of tho certificate of nationality aa provided in this 
law. 

§18.- Allegiance to tl1o Estonian Republic terminates concurrently with 'Estonian nationality. 

I 19. -The following persons shall bo considered as having lost Estonian nationality: 

(I) Any woman of Estonian nationality who marries a foreigner and who does not within two weeks 
from the conclusion of her marriage make a declaration that she desires to remain an Estonian national 
to the presid~nt of the dist.rict board, or the mayor of the town, if she ia domiciled within the territory 

• of the Republic, or to the nearest Estonian consul or diplomatic representative or the Minister of the 
Interior, if she resides abroad. . 

(2) Any person who renounces Estonian nationality under the provisions of § 20. 

I 20.- Any national of the Republic of Estonia who desires to renounce his nationality shall submit a 
d<~Claration in the proper form to the Minister of the Interior; minors below 18 years of age must in addition 
P"'!i~ce aut!'ority from their pa!"'nte or guardians. The declaration must indicate the State .;f which th~ 
peht10ner Wishes to become a nahonal, and there must also be attached a certificate of acoeptance aa a national 
of ouch Stato . 

. If the petitioner is not on military service and if he has fulfilled all his other obligations as a national the 
llimoter of the Interior oball decide aa to his l't'linquishment of nationality. If the petitioner is on miiitary 
oervioe, an authorisation from the Miniotor of War must be attached to the declaration. 

An appeal may be lodged against an adverse administrative decision of the Minister of the Interior. 

121. -The withdrawal of nationality ceases to be in ferce if the person concerned oontinuea to be 
JN;rmanently domiciled within the territory of the Republic for one year from the pronouncement of th11 
Withdrawal of nationality. 
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122. - A decision regarding withdrawal of nationality dooa not appl;v to the t>bildren of the persons 
concerned nndf'!" 18 years of age, or to a wife unle1111 abe e-xprt'881'11 the dt't\ll'e to renounce- h~>r nationality. 
Children nuder 18yeara of age acquire the new nationality of the father if the mothl'r givl'l h..r consl'ut. 

§23.- The Jlfiuiater of the l~te~or io au~oriord to ennrt aupplrmN\tnry regulations and to i ... ur tho 
nooesaary instruction• for the applicat10n of thtB law. 

f 24. - With the con_llng into ~orce of. thio _law th~ ~olio wing will Ct'l\8<' to apply : the Rt'gulationa of the 
Xational Council concero.mg Estoman nataonalaty (0/ftcutl Journal, No. 4, 1918) and tho law ou]•plementiug 
paragraph 8 of the oaid Regulatioua adopted by the Government of the Rt~publit' 011 August 27th, 11120 (0/Jiriol 
JDNrNJI, No. 137·138, 19:.!0). 

Questionnai1·e 'K o. 2. - Territorial Waters. 

The draft convention drawn up by the special Rub-Committee and amendt>d by 
M. Schiicking appear~~ to me to be deserving of Estonia's adhellion. 

A slight modification should, howt>ver, be made in .Article 2, which, although it defines 
the r.one of sovereignty, does not give a prt>cise definition of tllfl zonc:> in which Stl\les may alHo 
exercise administrative rights. 

It is true that, in one of his notes, M. Schiicking obst>rves that he dot's not think suoh a 
definition to be possible. I consider, however, that it wonltl be preferable to try to reach 
a.n agreement in some way or other on the ba~is of the farthest line up to which any particular 
State has hitherto exerl'ised a speciaJ. right.. · 

I therefore propose that this limit should be fixed at 12 miles, which from the Customs 
point of view corresponds to the laws at present in force in Estonia.. 

Questionnaire No. 3.- Diplomatic Privileges and Immunities. 

I do not think there can be any doubt as to the dt>sirability of regulating the question 
of diplomatic privileges and immunit.it's by means of an international convention or as to 
t.he possibility of such regulation in the near futnre. In the latter connection, the two 
drafts drawn ·up respectively by the Institute of International I,aw at its Cambridge 
ses~ion, which is dated August 13th, 19251 and by the American Institute of International 
Law, which is dated March 2nd, 1925, together with the reports lmbmittc<l to t.he Committt>e 
of Experts, in my opinion are quite suitable as a. basis for this work, and allow an affirmative 
reply to be given to the question we are considering • 

. In approaching this question from the same standpoint a11 Professor Dienn, I can only 
· express my entire concurrence in the opinion expressed by him with regard. to the term 

"ex-territoriality". If this term is reta-ined out of respect for tradition in spite of tho 
criticisms to which it gives rise, it seems to me that no other meaning can be attached to it 
than that defined by M. Diena. This, however, could only be a sort of compromise, and, in 
order to make my opinion quite clear, I should like to emphasise that in principle I share the 
view expressed in Article 23 of the American draft. . 

The first point raised by the questionnaire is that of the inriolabililtJ attaehing to t.ht' 
persons under consideration. The solution given by the Cambridge draft in Articles 3 and 6 
is phrased in such a manner that in my opinion it eould be adopted without change. As 
regards what acts could be regarded as "reprehensible", I consider that the artides of .t.be 
American draft concerning the duties of dipl<>mat.ic agents make this snffi<:iently dear. If, 
for example, the stipulationR contained in the second Rentence of Article 5 and in Articles 
16 and 22 of the Ameriean draft were introduced in the preliminary draft convention, it 
would be easy to conclude that the diplomatic agent who failed to obsen·e them would 
commit an act which the local Government would be entitled to regard as reprehensible. 

All regards the succeeding points of the same part of the queRtionna.ire, I should like to
pronounce in favour of the wording adopted in Article 4 of the Cambridge draft on condition 
that it is supplemented by the first paragraph of Article 21 of the American draft. I advisedly 
do not speak of Article 9 of the Cambridge draft, as I consider t-hat it tends to solve the 
question on the basis of the principle ·of "exterritoriality". 

With regard to immu·nity from criminal jurisdiction, M. Diena- and in this I entirely 
agree with him - supports t.he solution given by Article 25 of the American draft. I need 
not, therefore, repeat the objections which appt>ar to me t.o exist against the Cambridge 
:wordin~, which is based on recognition of the idea of "ex-territorialit-y". With regar~ to 
1mmumty from civil or commercial jurisdiction, and particularly with regard to the exct>ptwns 
to be made to the principle of this immunitv, I again agree with ?rl. Dicna.'s proposals . .lam 
also of the same opinion as the Rapporteur· on-the que.jtion whether a. diplomatic agent can 
renounce his privilege of immunity with or without the previous consent of his. Government; 
it appears to me obvious that this is a matter solely for the Go\'ernment and Its agent, and 
that it in no way concerns the local authorities. 

With regard to the duty of a. diplomatic agent to give evidence in court, the principle. 
expressed in Article 17 of the Cambridge draft seems to me that most des~rving of a.pl!rov_a.l ; 
as M. Diena. rightly remarks, it is that which best takes account of the mterests of JUstice. 
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In reply to the last question in the first part of _the questionnaire, I t~ it would 
be quite correct to adopt the wording of Article 9 (first sentence) a!ld .Art1cle ~1 of the 
Cambridge' draft. With regard to point 2 of ~~icle 24 of the Am~ncan dfalt, 1t clearly 
does not come into the category of the immum~1es attached to. a dip~oma~ s ~wn person, 
but I think, nevertheless, that it would be adVIsable to deal Wlth this pomt m the same 
convention, although in another place. . 

For your · information I venture to send you hereWith 1 a few extracts . from 
the Estonian laws in fore~ regarding the points dealt with above. . 

The second part of the questionnaire deals with the p~rsons w~o are entitled to the 
immunities and privileges defined above. I entirely agree "!lth M. D1~na. t~~t they should 
only apply to the chiefs of mission and the persons belongmg to theu offiCla.l staff. The 
wording adopted by the Rapporteur might, ho":ever, lead ~o.the belief that ~nly me';ll~ers 
of the family of the chief of the mission should enJOY these pnvileges, whereas, m my oprmon, 
they should also be allowed to. the families of all •the members of the official staff. With 
regard to the privileges granted to the non-official staff in pra_ctice, Estonia. does not 
deHire their maintenance - at any rate, on the present scale. . 

The questionnaire also contains a certain number of points on which neither 
1\[. Diena nor 1\I. 1\Iastny has given an opinion ; the chief of these are points 1, 2 and 4 of 
the second part. The first proposal, regarding the number of officials, may seem contrary 
to the practice at present followed; in certain exceptional cases, however, it may 
be of genuine import.ance. No question of this kind has ever arisen in practice in Esthonia 
in connection with diplomatic agents ; but in another sphere, which, particularly 
nowadays, is closely connected with that under discussion, it has had to be definitely 
decided. On many occasions our consular conventions have stipulated that a. limited 
number of officials should be guaranteed exemption from certain taxes. 

The second question is also of great importance, particularly to-day, when the number 
of special representatives is continually increasing. In Estonian practice, this point 
has been settled on the broadest basis ; nevertheless, a precise definition of the rules to be 
followed in this matter appears to me to be very desirable. · 

With regard to the last question to which I have alluded, and which· is stated in point 
4 of this part of the questionnaire, it st!ems to me that there can be no doubt of the position 
of an agent who is a national of the country concerned or who aspires to rights of citizenship 
in that country. · 

The third part of the questionnaire concerns the duration of diplomatic privileges 
and immunities. .As regards, first of all, the persons entitled to these privileges, .Article 5 
of the Cambridge draft seems to me to be more happily worded than .Article 29 
of the .American draft, for it may happen that a diplomatic agent will not leav11 the territory 
in which he has performed his duties as soon as his official mission has come -to an end. 
Even the Cambridge draft, however, does not seem to cover all the cases which may ari~e 
in practice. The custom generally adopted in time of war might well be also applied in 
time of peace, for it seems quite logical to make these privileges last a. sufficient time for 
it to be possible to leave the country before their expiration. This right should, in my opinion, 
be extended not only to a diplomatic agent leaving his post but also to the family 
of a diplomat who has died in the country in which he was serving. 

Last.ly, there is the question dealt with by the Cambridge draft il). .Article 14 and by 
the .American draft in .Article 26. Without wishing to pronounce in favour of one or other 
of these draft~, as I consider that they both offer a satisfactory solution, I should 
nevertheless prefer, if I had to make a choice, the wording of the Cambridge draft which 
SPems to me to be more definite. ' 

·. Wit~ regar~ to _the duration of privileges concernirig archives, it seems to me impossible 
t.o Iu t~etr termmatlo~ at the ~ate of dect>ase of the agent to which they have been entrusted . 
.A detruled study of th1s quest10n seems to me to be most desirable. In particular it would 
be a good thing to .stipulate the me~sures to be taken in such a case by the local a~thorities. 
The latter should m any case refram from any measure not strictly necessary for ensuring 
the inviolability of the archives. 

The questionnaire also contains a second section on which I do not wish to make any 
~eparat~ pronouncement, f~r I consider ~hat th? essential problem has been dealt with 
m the first part. . When th1s has been ~atisfactorily solved, I am of opinion that it will 
~e easy _to determme the rules to be applied to the different categories of persons enumerated 
m Sect10n B. 

ExTRACTS FROII TilE CRtmNAL PROCEDURE CODE OF EsTONIA. 

I 360. - ~aroh warmnts. and attachments relating to premises occupied by foreign ministers ahall not 
he executed Without the prevJOna conaent of the Minister for Foreign Affairs. · 

. § 23f?. -Crimea and o_ffeuoos c'?mmitted by persona in the service of ambassadors env ys and th 
thpl~~atlc agents shall fal11~ th~ ordma~ manner within the jurisdiction of the criminal ~ourts~ unleaa 

8 
° ~ 

provuuon ~ the. contrary e.x~ts m treat~e~ concluded with foreign Powers; nevertheless, summonses, w&::her 
m connection With the ~~hmmary enqume' or the final proceedings in the court shall be t 'trod to h 
peroone through the 1\luustry for Foreign Affairs. • _ ransm1 auc 

1229. - Proceedings in respect of ~rimes or offences committed by pe b 1 · .to f · b · 
and mission• shall only be instituted after diplomatic communication with~h! i~ omnegd11!'a~- ffi~";~~n em !"'Blesf 
tJ1e aocuoed. . .., o cuw aupenor o 

• See below. 
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f 225. -The provisions of f 22• shall not apply in actioaa against penon• belonging to foreign legations. 
Rlll!8ian 1ubjects having money olaimo against aueh peraona may apply to the Ministry for l!'oreign 
Affairs, which ahall take the neoeooary a tepa for their settlement. . 

Obo.,..liott. - Peraona in the sen;iee of foreign ambaaaadora, envoya and other diplomatic aj!llllta are 
aubjeet to the juriadiction of the courts under the provisions of the ordinary law relating to jnriodiction; hut 
aummon- to appear before the eourta.in caaea where their domicile ia known muat be tmnomiUed to them 
through the Miniatry for Foreign Affatra. 

PRIVILEGES GRANTED TO DIPLOIIATIC REPRESENTATI\"ES. 

(OfficUJl Jovrnal, Nos. •1!·•6, 1923.) 

1 311•. - Head& of foreign State& and their suites when eroMing tl1e Estonian frontier are toxempt from 
Cuatoma auperviaion. · 

Repreaentatives of foreign State& aooreditt>d to Estonia, aa well aa ropl'l•sentativea &<."'r&lited to other 
States pa88ing through Estonian territory. such aa envoys, ministers reoident, chargee d'affairea, military and 
naval attaches, membera of legations With diplomatic status, their wivea and fnmiliea, are, when entering 
and leaving the country, entitled to paaa the Customs in advance of other ttavellen Dlld witJ10nt hh11lmnee or 
examination of their luggage. . 

§3116. -All packages and consignments from abroad closed with official aeals or lead aeall of foreign 
Governments addrell88d to the diplomatic representativea mentioned in the preceding paragmpb, or without seal• 
or lead aeala addressed to the head of the legation or to the legation, are admitted freely witl10ut aupervioion. 

Oba,..tioft. -Packages and consignments not closed with official aeala or lead aeala and not addreaaed 
to the legation or to the head of the legation but to a member or employee of the legation or of the deapatehing 
office are enmpted from auperviaion only if the Customs house reooivea from the head of the legation (or hilo 
repreeentative) information signed by him notifying that auch consignment or package ia ID fact intended fur 
the legation. 

§356. -All packages or conaignments sentabroad from Eatonia ahall be allowed to paaafreely and without 
aupervision if they are oloaed witli the aeal or lead aeal of a legation. 

' f 3117.- In addition to the facilities mentioned in the preceding paragrapha, the heada olloreign legationa 
in Estonia are entitled to exemption from the following Customs dntiea: In the first year of their atay in 
Estonia they are entirely exempt from Cuatoms dutiea, and in the followinlf years up to 600,000 Eaton ian 
marks annually. Other diplomatic representatives and members of legationa w1th diplomatic atatuaare entitled 
to Customs exemption up to 200,000 Eatonian marks per annum. 

Ob•-'itm 1. -If, under the proviaiona of this paragraph,Cuatomsdutiea are not impoaed, the oonoignmentM 
in question are also exempted from exciae and other fiacal taxes, except warehouse tas and opeeial taxea fur the 
pnrpoae of covering the expen- of Customs superviaion and payments to official• for overtime, but theae tasea 
are to be charged if the amount of uncollected tax would exceed the above-mentioned acale. 

Ob•nvatitm 2. - Goode exempted from Cuatoma duties under this paragraph are aloo exempt from the 
special conditions, such aa the affixing of marks by the Cuatoma or the Stamp Office, the aubmi11ion of opecial 
liceneea, eto.; in the same way, objects n1ay be ad witted the importation of which ia prohibited under tl1e ordin11ry 
regnlations. · 

§358. - Conanla of foreign countriea in Eathonia performing diplomatic aa well aa consular dntiM enjoy 
the same privilPgea aa membera of foreign diplomatic legation• ( § § 36•·367). Conaula who havo no diplomati« 
dutiea but who are conaula de CMrier• (00118ulu mu•i) of the State they repreePnt, are entitled to tranoport their 
luggage without hindrance or supervision when proceeding to their deatjnation in Estonia and when leaving. 
Other conaula of foreign countries, vice-consuls, and consular agents both nationals of the country they repreaent 
and nationala of another country or Eatoniana are entitled, nnl881 provision to the contrary io contamed In 
international conventions. to exemption only for the things that are n""""""ry lor their coneUiar clutica, such aa 
official printed matter, office booka, aeala, stamps; billa, flags, etc., and article• of uniform. 

1359.- Meaaengers of foreign Governments and legationo, when auch perB41no have no diplomatic atatua 
tbemaelvea, are only entitled to carry freely and without eupervision paekagea and conaignm .. nta cloaecl with 
official aeala or lead seals; aa regard& import, with the &Pale of foreign Government. and autboritieo; 811 regard• 
expert, with the aea1a of foreign legations in Estonia. All other paekag~• and consignment., M well aa the 
personal luggage of such messengers, are subject to Custollll oupervioion in the ordinary manner but are entitled 
to p181 firat. 

Obaen>ati<m 1. -Should a foreign messenger arriving from abroad at the frontier not be willing to oubmit 
to Cuatollll auperviaion paekagea, consignments and objects not closed with official oealo and lead aeala, they 
are not to be opened at the Cuatomo office but shall be closed with a lead aeal and given back to the m-nger 
to be presented at the Cuatomo house at Tallinn. Notice ahall be sent by the Customo house at the frontier 
by telephone or telegraph of the number of packages thuo aealed •. 

Oba.,..litm 2. - The facilities provided in 11 BM-359 are conditional on the eame privileg.,. being 
granted by the foreign countries. 

EXTRACT FROII THE LAW 0:11 INCOIIl!:·TAX ADOPTED BY TID! ESTONIAN GOVERNIIEKT OK APRIL 12th, 1920. 

(Official J016rnal, Nos. 63-64, 1920.) 

I 20.- The following peraona are not aubject to income-tax : 

(a) The accredited representatives of foreign eonntriM, the members of iheir famili.,., officials attachPd 
to their aervice, 811 well aa dom.,stie aervanta who are not Estonian nationalo ; eonaula-general, conaula, 
vice-eomnle and comnlar agenta if they are nationala of the country appointing them ~nd provided that ~be 
same p~vilegea aa regard& taxation are granted to persona in the eorreaponding &erVJ.- of the Eatonl&D 
Republic. 

Obaermtioto. - Income of anch persona derived from immovable property or nnclertakinxa within the 
territory of Estonia, aa well aa income derived from the State Treasury, whether in the form of maintenance 
grants, penaiona or aubaidiea, are anbjeet to income-tax on the ordinary baaia. • 
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Questionnaire No. 4.- Responsib,"litg of States. 

The principles laid down in the report concerning this question appear to me e~tirely 
suitable as the basis of an international eonvent.ion, provided that the text. of the latter 
expressly and clearly establishes t.he fact ~hat the treatmen~ ~cco!ded ~o foreigners should 
in no case, and particularly not in the c1rcumstancea spee1fied m po~nts 3 ~nd ~ of the 
r(•port's conclusions, be more fa,•ourahle than that enjoyed by nationals m vntue of 
domestic legislation. 

Questionnaire No.6.- (a) Procedure of International Conferencu. • 

I entirely agree with the Ra.pporteur's suggestion that _regulations should be drawn 
up, regardin~e the procedure of international conferences, wh1ch would have the charac~er 
of stri<>t.ly directive and subsidiary "model regulations", and would be regarded all 1tts 
diapositit·um wit.hont restricting the freedom of States. Such regulations would greatly 
contribute to the uniformity and simplification of the }Jrocedure of conferenc~>s. But at the 
same t.irne I nm not sure wheth~>r, among the subjects relating to the procedure of conferences, 
there are not a certain number for tlie regulation of which it wonld be preferable to 
recomm~>nd the form of conventional, and therefore compulsory,· eodification. The brief 
enumeration of these subjects '"hich appears in the first list of matters susceptible of 
r~>gulation (see page 11 of Questionnaire No. 5)1, under Heading A(Organisation),does not 
allow us to p>:onounre on the possibility of codification. The ta.sk would be materiaUy 
facilitated if detailed questionnaires were tlrawn up by the Rapporteur and included an 
analysis of the quest.ions from the point of view of the proposed codification, as is suggested 
on page 6 of Quest.ionnaire No. li. • 

(b). Procetl·~t~•o for the Conclusion and Drafting of Treaties. 

For the regulation of this procedure, the Rapporteur recommends a similar method, and 
divides the vario~s su!_:Jjects into two categories, those which seem to be susceptible of 
regulation by international. convention and those whose codification should be purely 
formal. The firRt group, which figures in the second li~t of matters susceptible of regulation 
under Uea.ding A, 1"ll1ethodA of Conclusion", compri8es a series of questions wttich should 
be definitely Rettl.ed by conventional regulation, a method to which I sec no objection. 

One of M. Rundst~>in's observations referring to the difficulties of interpretation which 
occur in cases in which o. convention is drafted in two or more languages seems to be 
deserving of special attention and should also be- con8idered at the discussions of the 
Committee of Expert.s. · 

Questionnaire No. 6. -Piracy. 

Estonia bas no observations to make on thi~ point, whieh, as far as she is coneerned 
is not a qnl'stion of primary importance. · ' 

Questionnaire No. 7.- Products of the Sea • 
• 

In view of the predominantly tedmical character of this question, we share the 
Rap_port.cur's opinion thnt a con£<>rence should he convened consisting of experts in applied 
manne zoology, p~>rsont~ engaged in marine industries, and jurist.s. Thi~ conference would . 
have to prononnce on the possibility, by means of adequate rt'"'ttlations of securing the 
economical exploitat.ion of the produrts of the sea. "' ' 

(Signed) Fr. AKEL. · 

United States of Am~>riea • 
• 

Ql'ESTIONNAIREs Nos. 1 To 7. 

Letter of Octo bel' 12th, 1926. 

It is the view ~f t.he Government of t.he Unite~\ States th11.t international arrangements 
on the gene1:a~ subJects <>f: (1). ~~tionality; (2) Territorial Waters; (3) Diplomatic Privileges 
and Immurut!Cs i ( 4) Respons!bili~y of States in respect to Injury caused in their Territory 
t.o the P~rs~!l or Property of ForNgners, which a.re the first four subje<>ts mentioned in the 
(lomml!mca .. !on of the R~>cretary-General, would serve a u~n.ful purpose and would therefore 
be dl's1rahle, and t.hat there would be no in~upemble obsta.Ples to the concluding of 
agreements on these general mbjects. The Government of the United StnteR is not preparl'd 

1 See page 114 of the prceent document. 
1 See pago 110 of the preaent documoot. 
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at this time to state whether all the points mentioned in the questionnaires on the subjects 
referred to would yield to regulation by international agreement, nor does it desire to exprt>ss 
an opinion regarding the desirability or possibility of regulating all the . points by 
international agreement until it has had opportunity to make a more intensi¥e study of them 
than it has as yet done. The detnils would seem to be proper mattt>rs for discussion in any 
negotiations which may ensue. 

With respect to the fifth subject, namely, Procedure of International Conferencf's and 
· Procedure for the Concluding and Drafting of Treaties, the Government of tbt~ United 

States perceives no real necessity for the regulation of these subjol'ts by interno.t.ion:\1 
agrt>ement. It will seem that the determination of the proct>dure of international 
confert>nces might well be left to the discretion of the delegates representing the Governml'nts 
participating in s'uch conferences and that the proc.cdure for the drafting and concluding 
of treaties might be left for determination by the partiE's negotiating them. 

With regard to the sixth suhje<'t enumerated in the communication of the Secretary· 
General, namely, Piracy, it is the view of the Government of the United States that firacy, 
as that term is known in international law, is so nearly extinct as to rend~.>r o little 
importance consideration of that subject as one to be regulated by internationnlagreemt>nt. 

With respect to the seventh subject, namely, Exploitation of the Product.& of the Sea, 
the Government of the United States is of the opinion: 

1. That international regulation of cert.ain fisheries, such as those for whal<~s, is 
desirable and should be realisa.ble; . 

2. That information as to the status of fisherie9 for most of the true fishes is not 
sufficiently complete to admit of the formulation of regulations at t~e present time; 

3. That in most cases particular fisheries may best be regulated by treaties between 
the nations most directly concerned; 

4. That investigations to determine the need for and character of regulat.ionR to 
11ustain the various fisheries should be encouraged; and 

5. That an int!lrnational conference is desirable to consider the probll'm of conser••ing 
the whale. 

Finl1nd. 

QUESTIONNAIRES Nos. 1 to 7. 

[Translation.] 
Letter of October 13th, 1926. 

With reference to the Secretary-General's circular of March 22nd, 1926, the Finni11h 
Government has the honour to submit herewith a few observations on the questionnaires 
and reports drawn up by the Committee of Experts for the Progressive Codification of 
International Law. 

As the Committee proposes to pursue· its enquiry with regard to the branches 
of international law which are suitable for codification, the Finnish Government will refrain, 
for the moment, from expressing an opinion as to which branches, in addition to those 
already examined, are suitable for codification and how far it is possible and adviHable to 
proceed at present to the codification of a particular branch without at the same time 
submitting certain other questions to a similar examination. 

Quutionnaire No. 1.- Nationality. 

With regard to Question No.1, Nationality, the Finnish Government baa much pleasure 
in -recognising the great merits of the preliminary draft convention drawn up by 
M. Rundstein. Of course, as long as the modes of acquiring and losing nationality remain 
subject in principle to the domestic legislation of each State, there must in the nature c.t 
things arise anomalies, conflicts of laws, points requiring interpretation, and even injustices. 
The present preliminary draft is therefore chiefly valuable in so far as it dra~s attentio~ to 
the defects which are inseparable from any regulations based on a system which recogmsea 
the supreme competence of individual States in this sphere. 

The Finnish· Government does not wish to imply that~ in preparing _the wa;r for 
codification, an opposite starting· point should be taken, viz., the supremacy of mtemat~onal 
law, whose competence would be recognised in principle and would_ only_ leave a subor~~te 
and supplementary character to domestic legislation on natiOnality. The Finmsh 
Government fully realises the opposition which would be aroused by &~Y. such proposal i 
a limited degree of codification on the basis adopted for the present prelirmnary draft may 
nevertheless be capable of subsequent development. The most that could at present be 
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ro oRed would be an alternative draft base~ on a more radic~l "internationalisation" of fbi! important branch, and capable of servmg at the same t1me &S a model for States 
prepared to go further in their relations with each other. . . 

It may be queHt.ioncd whcthel' the advantages of the undertaking not to _mtervene as 
formulated in Article 1 of the preliminary draft are in reality greate~ than the d_1sadvantages 
and injustices which may result from the abandoning of a States own nat10~als ~o _the 
legislation of a foreign State. Can all the consequences which may ensue from this prmCiple 
really be accepted f . · d 

. The stipulation contained in Article 2 appears to !ead to ~h~ co_nclus10n that a man:e 
woman has an even greater claim to the elementary nght of livmg m the country of which 

' her husband is a national. · .. 
According to Article 7, naturalisation will only b~ ~a~ted on condition that the 

applicant is released from llis allegiance by his country of ongm ; It ma:y _be sup~osed that the 
consequences would be the same if the legislation of the St.ate of o~gm proVIded that t~e 
acquiHition of anothe1· nationality had the direct effect of releasmg a person from h1s 
allegiance. · d "if th li t 

The condition laid down in Article 7, paragraph 2, by the wor s e. a~p can 
proves that he has been refused expatriation witholl:t just a~d reasona~le cause" IS lia~le to 
destroy practically all the force of the general rule laid ~own m t~e preVIo!ls paragraph if ~he 
applicant is authorised to prove not only that the law m force has been mcorrectly applied 
but also that the law itself is unjust of unreasonable; the terms employed, at any rate, 
lend themselves to this interpretation. · 

Paragraph 3 of Article 7 logically requires as a sequel to the condition ~xpressed l?r 
implied the words " ••. national, unless that State subsequently releases him from his 
allegiance". . . . . . . 

In addition to formal na.turalisatiOn, there can be other acts which directly or mdirectly 
involve the acquisition of a new nationality. Consideration should be given to the case 
of the employment of a foreigner in a public service, of tacit naturalisation by a kind of 
acquiNitive prescription, etc. , . 

It would be of interest to know why the preliminary draft does not deal with the loss 
of nationality. It is nevertheless of great importance to settle the position of the 
"heimatlose" (persons without nationality) in particular. A number of questions present 
themselves in this connection. Should a State be entitled, from the point of view of inter
nationRJ. law, tb deprive - let us say, for political reasons - its own nationals residing · 
abroad of their right of nationality either purely and simply, or subject to certain 
conditions - for example, if they do not ret.urn to their own country within a specified 
period (exposing themselves, it may be, to political persecutions) f Should a State refuse to 
receive on its soil a person it considered to be expatriated when this person is not recognised 
by any other State as its own national f .Are there caser in which the expulsion by a State 
of one of its own nationals can be considered admissible according to international law ! 
How is one to preclude the possibility of an individual not being recognised as a national 
by any State t · 

It may perhaps be said that some of these questions might be considered to be suffi
ciently elucidated in practice and consequently not to be open to discussion. This is not 
a reason for disregarding them in a draft aiming at the codification of rules on nationality, 
particularly as it canaot be claimed that the rules regarding nationality which seem to have 
become definitely established in international law are alway!!. scrupulously observed in 
international relations. 

Questionnaire No. 2. -·Territorial Waters. 

The Finni~h Government iR convinced ~hat the questions relating to territorial waters. 
should _be considered. as one of the n:t~st ~wt~ble ~ranches for general regulation. _f\,t the 
same t1me, the_pra~t!Cal need for ~~~~ation m t~s bra.nc~ is making itse~ felt more and 
more urgently m VIew of the multiplicity of the mterests 1t a-ffects in the lives of modern 
!lations .. Thus Finlan~ and many other countries consider the prevention of the illicit 
1mportat10n of _alcoholic beverages as a matter of great importance, which requires rules 
of conduct umversally .observed _and measures of supervision and repression taken by 
common agreement. Th1s matter 1s closely connected with more t.han one question relating 
to territorial waters . 

. Without going into a detailed examination of the questions dealt with by the Committee, 
W~!Ch 1!ould _cl~arly be premature, th_e Finnish Government will confine itself to expressing 
bnefly 1ts op1mon on the three quest10ns raised in connection with this problem on page 2 
of Questionnaire No. 2.1 

For pr~ctical reasons, it seems essential to a(lmit the possibility of several maritime 
zones of d1verse legal character. Whether the designation "territorial waters" should 
be reserved !or the zone "within which the powers of the· coastal State are most complete" · 
or wheth~r Jt sho~ld be used to indicate all zones, which, owing to a particular interest 
or a special f?nctlon or competence have a different legal character from the "open sea" 
("free sea"),_IS, of course, only of secondary importance. As it is only possible to speak 
of the so~ere1gnty of a State over the waters in question if the State is entitled to exercise 

1 See page 28 of the presPnt document. 
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a general ~mpttnaceregardfug ti;em, which i8 not the same thing as an unlimited· competence; 
and for that very reason may, subject to certain exceptions, be ext.ended according to 
requirements, it is necessary to distinguish· between territorial waters proper, which 
constitute a sort of annex to the dry land, and which are consequently conMidered as subject 
to the sovereignty of the coastal State, and the outer zones in which the State can only 
exercise strictly limited functions. Tire conception of sovereignty l'a.nnot be ap}llied to the 
latter category. 

On these conditions, the zone of three nautical miles may usefully be recognised as 
the "zone of sover&ignty" provided no exceptions to this rule are admitted other than 
those already stipulated in the preliminary draft. ~he extent of the other zones depends 

. on special circumstances, which we do not propose to examine here • 

• 
Questionnaire No.3. - Diplomatio Privilegea and Immunitiea. 

The Finnish Government also agrees with the Committee of Experts as to the utility 
of codifying diplomatic privileges and immunities . 

.Among other questions, the Committee has raised that of whether and on what grounds 
the list delivered to the Foreign Office could be refused or modified by the Government 
of the country concerned. It may also be asked whether and in what circumstances such 
an attitude could be justified by the fact that the duty of an official figuring on this list 
was to represent his country in another State, or at the League of Nations, for example, 
and that his principal l'esidence was in a foreign capital, for instance. 

It might be well to give particular attention to the situation of representatives on 
special missions or representing their country at a congress or conference. 

Questionnaire No. 4.- Responsibility of States. 

If, in regard to the subject dealt with in Questionnaire No. 4, emphasis is laid on the 
term damage, the legislative acts of the State may indeed, as the report assumes, remain 
outside the limits of the responsibility of States as contemplated in the questionnaire. 

Nevertheless, if we leave out of account the question whether according to domestic 
law a measure has been rightly or wrongly taken by the public authorities, we may be 
justified in speaking of the damage done to foreigners even in cases in which the acts of 
the State that cause this damage come within the province ol its legislative functions • 
.According to international law, should acts of expropriation in the widest sense of the term, 
i.e., acts which infringe an acquired right or render a definith·ely established situation 
subject to the effects of a law with retro-active force, be applied indiscriminately 
to foreigners or do they involve the obligation of paying full compensation to foreigners 
suffering from the consequences of such acts t The problem is one of tremendous 
importance and raises questions of great difficulty. This is sufficiently proved by cases 
such as the agrarian reforms in several countries, the ".Aufwertung" legislation in Germany, 

. etc., not to speak of the radical "nationalisation" of private property carried out in Russia 
under the Bolshevik regime. 

Until recent times, writers have maintained with remarkable unanimity that the 
State is obliged to pay compensation for damage caused by measure11 of this kind -in 
other word11, the State becomes responsible for damage caused by such legislative acts, so · 
that the State becomes guilty of a breach of international law it it refuse& to grant full 
compensation to fo!eigners whose interests are affected by a law of the category in question. 

It is only under the influence of a legislation more or less incompatible with these 
principles that certain authors have begun to question the duty of a State to accord foreigners 
more favourable treatment in this respect than its own citizens. Be that as it may, this 
is an extremely important question which deserves to be studied with the greatest care. 

Quutio11naire No.3. - Procedvre of Conference•, etc • 

.As regards Questionnaire No. 5, the Finnish Government ventures to emphasise a 
very important question- and its importance ~articularly evident in connectio!l w.ith 
any attempt to codify international law - namely, that of the necessity of cons1denng 
the admissibility, scope and other conditions of the reaervation1 by which a State, whe.n 
agreeing to sign or ratify a convention or to adhere thereto, may limit the scope of thlB 
convention as far as it iJ concerned, and thus escape certain of the conventi'?n'• effects. 
This practice is obviously liable to cause disturbances in international relatiOns. 

. Moreover, as certain branches of international law come to be codifi~, it becomes 
a matter of urgency and importance to know. whether, u regarth the parlW'IIlar branc_ll 
~ified, an amendment requires an absolute majority or whether departures from this 
strict principle should be allowed. 
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Questionnaire No. 6.- Piracy. Questionnaire No. 7. -Products of the Sea,. 
'· 

With regard to Questionnaires Nos. 6 and 7,. the. Finnish. Government has no 
observations to make. . 

The Finnish Government has taken note of the three .reports communicated to the 
Governments but not included in the provisio'nallist subnntted t!> them. In pu~suance 
of the Committee's wishes, the .Government of th.e Republic reframs from expressmg any 
opinion at present on the subJects they deal With. 

Franee. 

QUESTIO,NNATRF.S Nos. 1 TO 7. 

Letter of November 15th, 1926. 
[Translation.] 

In a letter dated March 22nd last, referring to the decisions of the A~sembly. ~nd !>f the 
Council which constituted the Committee of Experts .for the Progressive ~odi~cat10n of 
International Law, you were good enough ~o comn;tumcate to n;te the questionnaire drawn 
up by these experts on subjects capable of mternat10nal regulatiOn in the near future • 

. These subjects, seven in number, were as follows : 

' , 

(1) Nationality; 

(2) Territorial Waters; 

(3) Diplomatic Privileges and Immunities; 

(4) Responsibility of States in respect of Injury caused in their Territory to the 
Person or Property of Foreigners ; · 

(5) Procedure of International Conferences and Procedure for the Conclusion and 
Drafting of Treaties ; · 

(6) Piracy; 

(7) Exploitation of the Products of the Sea. 

. You expressed the desire to know the French Government's opi.hi.on as to the possibility · 
of the immediate regulation of these subjects by international agreement; and you asked 
me to inform you as to which of them were, in the French Government's opinion, sufficiently 
ripe to claim priority of treatment. 

• 

Questionnaire No. 7. -Products of the Sea. 

In conformity with the indications you gave me, I should like to mention first the 
question of the Exploitation of the Products of the Sea (the subject of Questionnaire 7) as, in 
the French Government's opinion, it Is desirable, practicable and urgent to regulate this 
matter by international agreement. It would seem, moreover, that every country must 
have the same interest as France in preventing the extinction of marine animals in the 
near future, and in putting an end to the reckless slaughter reported from different quarters, 
particularly in the South Seas and, more recently, on the coasts of Gaboon. The question 
is already under seriou11 consideration by our ministries concerned ; they agree that a. 
conference convened t-o study this question could without undue difficulty conclude a 
general convention, as indeed has already been done in Africa for the protection of the 
fauna of that continent, in Europe for t~protection of birds useful to agriculture, and in the 
Northern Pacific between the Powers concerned in regard to fur-bearing seals. · 

I should therefore be very grateful if you would inform the Committee of Experts that 
the French Government attaches special importance to this question, and would ask it if 
the preliminary procedure could not be accelerated in order that a conference may be 
summoned as soon as possible. 

~bile not considering that the necessity of their regulation is as urgent as in the above
mentlOned case, the French Government would see no objection to the international 
re~u!ation of the subj.e~ts of questionnaires 1, 3 and 5, i.e., Nationality, Diplomatic 
PnVIleges and Immumties, and the Procedure of International Conferences. 
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Quutioftnaire No. 1. - N alionalily. 

As regards Nationality, general conventional provisions- i.e., provisions open t.o the 
adhesion of every Power -· such as are contained in the proposed preliminary draft, 
would, except in a few points of detail, embody generally accepted views. The French 
Government approves the terms of this preliminary draft as a whole, apart from a few 
reservations which it will have to make with regard to certain articles (including Articles 6, 
7 and 10 of the preliminary draft). 

Questionnaire No. 3. -Diplomatic Privileges and I mmunitier. 

Questionnaire No. 3 deals with questions which ani undoubtedly complex, and the 
satisfactory solution of which presents more than one difficulty. Nevertheless, the interests 
of States in this matter do not seem so divergent as to preclude the possibility of a gener1\l 
agreement. On the contrary, it appears to be in the general-interest to draw up, by means 
of an agreement embracing as many States as possible, joint rules such as will prevent 
many disputes which arise solely through the indefiniteness of international law. Here, 
too, subject to examination of any preliminary drafts which may be submitted, the French 
Government would welcome a conference. 

Questionnair11 No. S. -Procedure of! nternationaZ Confllrllncrs, elc. 

The same observation applies to No •. 5. It appears desirable and practicable 
to draw up for the use of international conferences and Foreign Offices a body of rules which 
would serve as a guide except as otherwise agreed in some particular case. The document 
communicated· to the French Government by the Secretariat of the League of Nations, 
contains, however, no more than a fairly detailed table of contents; and before the French 
Government could give its final opinion it would require to receive a preliminary draft 
containing provisions drawn up with some degree of precision. 

On the other hand, the French Government thinks that an agreement on Questions 21 
4 and 6 : Territorial Waters, Responsibility of States, and Piracy would be premature or 
else would be hardly practicable • 

. Questionnaire No. 2. - Territorial Water~. 

The regulation of the question of territorial waters is eonditioned in the different 
States by such diverse requirements, due to the geographical, economie and political factors 
involved, that it would be difficult to regulate in a uniform manner. It has often been 
proposed to draw up general regulations with regard to territorial waters, and it has never 
yet been found possible to give practical effect to this proposal. It seems likely that in future 
difficulties will be encountered similar to those which have prevented success in the past. 

Questionnaire No. 4. - Ruponsibility of 8tate1. 

Questionnaire No. 4 too-closely affects the internal or the external policy of Btate11, their 
social life and the stability of their institutions for it to be possible, without serious daager, 
to propose to establish conventional or general stipulations acceptable by every State in 
its relations with the other States. · 

Quutionnaire No. 6. - Piracy. 

. Finally, Piracy, dealt with in document No. 6, would seem at first sight to be a matter 
on which a general agreement would be desirable and practicable. But if the question ia 
examined hom the practical and politica.l point of view, it will be found that the condition 
of establishing a general regulation on such a matter would be that every contra.ctin!f State 
should possess a police organisation and powers of supervision and jurisdiction over 1t11 own 
flag which could be recognised by the other States. No general regulation aeem11 de11irable 
until this condition is everywhere fulfilled. 

For the Minister· of Foreign Affairs, and by delegation : 

(Signed) BERTHELOT, 

Frenela .A mbu1ador, 8ecrlltary- General. 
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Greece. 

QUE~TIONNAIRES NOB. 1 TO 7, 

Letter of December 3rd, 1926. 
[ Tran1lation.] 

In reply to your letter of March 22nd last, I have the honour to t~ansmit to rou 
herewith the observations of the Technical Commission set up to examme the pomts 
raised in the questionnaire which accompanied your lette~. . . 

The opinion of the Commission does, not, in the mam, differ from the conclus10ns 
reached by the Committee of Experts. • 

The Hellenic Government is of opinion that the settlement of these problems by means 
of international agreement would, in principle, be desirable. . . · 

It reserves the right, however, to define, enlarge or modify, if necessary:. ~t the proper 
time and in the proper place, the ~pinions advanced by the above ComiDlSslOn. 

(Signed) P. A • .ARGYROPOULOB. 

Questionnaire No. 1. - Nationality. 
' . 

The Technical Commission adopts the opinion that, a.s questions of Rationality are 
closely correlated with the political views of each Government and .are. consequently a 
matter of domestic law, the problem has not yet reached a stage at which It can be settled 
on a uniform basis by means of an international convention. . . . . . 
• With regard to the questions for '!hie~ the Coll:lmittee of Exp~rt.s proposes oodificati?n, 
the Technical Commission has no obJectiOn to raiSe to the prelimmary draft convent10n 
drawn up by I1· Rundstein as a result of the discussions. of the Com~ttee of ~xper.ts, 
particularly as Articles 2, 3, 4, 8 and 9, paragraph 1 of this draft are 1n conformity With 
Greek law. 

Hellenic law differs from paragraph 2 of Article 9 in that it allows a married woman 
of foreign origin to keep her former nationality by making a declaration within one year 
from the date of her husband's naturalisation in the presence of the municipal authorities 
of her place of domicile. A certificate issued by the competent foreign authorities 
attesting that the married woman has not lost her former nationality by reason of her 
husband's naturalisation should be attached to this declaration. 

As regards the question of multiple nationality referred to in Article . 5 of the 
preliminary draft, the Technical Commission is of opinion that the psychological factor 
should also be taken into account (FRANKENSTEIN, Internationalel Privatrecht I (1926), 
page 92). It further proposes the addition of a final article worded as follows: "The above 
provisions shall apply unless the person in question has expressly or tacitly manifested 
his wishes with regard to the nationality he desires to possess". 

Questionnaire No. 2. - Territorial Watei'B. 

The Technical Commission agrees with the Committee of Experts that it is necessary 
to solve by means of an international convention the problems connected with the rights 
of the riparian State within its territorial waters. 

Without wishing to give a final opinion on the Committee's proposals, the Technical 
Commission feels that it may make the following sugges"tions : 

1. The question whether the territorial sea does or does not form part of the territory 
of the State seems to be a purely doctrinal point on which it would be difficult to reach an 
agreement in view of the divergent opinions held by various jurisconsults. It would be 
preferable merely to define as clearly as possible the rights and duties of the riparian State 
within the limits of its territorial waters. 

2. As regards the extent of the zone, Greece adopts in principle the three-mile zone. 
In the matter of the exercise of the rights ..arising out of security and Customs and health 
·supe_rvision, it would s~m necessary; to extend the zone, but a maximum limit should also 
be fixed for the exerCISe of these nghts. We might suggest for this purpose a distance 
of ten miles. In spite of the difficulties which arise when we endeavour to determine 
fi;shery rig_ht~, the Techni~al Commission is of o~inion that, even for the exercise of these 
nghts, a hm1t should be fued on behalf of the riparian State. The distance of six miles 
suggested by the 1898 Fishery Congress might well be adopted. 

3. M. Soh ticking's suggestion for the creation, under tlul regis of the League of 
Nations, of a Waters Office should be maintained . 

. 4 · The ~ights of the ripar~n ~tate in the matter of coastwise trade should be carefully 
defin~d. ~tl~le 22 of the ConventiOn on the Status of the Danube (1921) and the addition 
to thiS article m the same Convention might well serve as a basis for this definition. 
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Qvutio11naire No. 3. - Dip'lomalic Imm11nitica oml Privilcgea. 

The Commission agrees, in principle, with the conclusions reached in M. Diona's 
careful report. 

It considers, as the distinguished Rapporteur suggests, that the question of diplomatic 
privileges and immunities is one which is eminently susceptible of regulation in a 
convention. 

It agrees with him that the term "ex-territoriality", being derived from a fiction which 
is in direct contradiction with fact, may give rise to misunderstanding and lead to impossible 
juridical results. It should, therefore, be abandoned, or only used with extreme caution. 

The Technical Commission is, in principle, in agreement with the Rapporteur on the 
other points dealt with by the Sub-Committee of Experts. 

In particular, it agrees with the principle of the inviolability of diplomatic agents and 
the exceptions to this rule; the employment of precautionary and defensive measur0s in 
conformity with Number 3 of Article 6 of the Institute's draft, in the case ot reprehensible 
acts committed by the agent ; fiscal immunities, immunity from . criminal, civil or 
commercial jurisdiction, and the definition of those members of the staff who are entitled 
to diplomatic privileges. With regard to the latter point, the Commission agrees with the 
Rapporteur that it would perhaps be preferable to exclude non-official staff from the 
enjoyment of these prerogatives. 

The Commission reserves the right to define and discuss these various questions in 
detail at the proper time and in the proper place. 

. - . 
Quutionnaire No. 4. - Responsibility of States for Damage done in their Territorg 

to the Property of Foreigners. 

The Commission is of opinion that of the two rival theories on this subject- the theory 
of risk and that of culpability - the latter should be preferred, in conformity with the 
conclusions of the Rapporteur to the Sub-Committee of Experts. 

The theory of risk is based on the highly debatable principle that, as the foreigner is a 
source of profit to the State which receives him, he should, so to speak, be immune, and 
should be entitled to demand compensation for damages suffered by him, apart from all 

-question of culpability on the part of the State. 
On the contrary, culpability, that is to say, a negative or positive act of commission 

or omission, seems to be so essential an element in responsibility that it is hardly possible 
to conceive of responsibility apart from this fundamental cause and generative factor. 

Thus in the various concrete cases of responsibility submitted to it, the Commission 
will base its conclusions on the conception of culpability. It will insist that the "culpa" 
must exist, as carefully defined in the Sub-Committee's report. 

PoZiticaZ crimes. - The Hellenic Government has already had occasion, before 
the Council of the League of Nations, in the Italian-Greek dispute at the Council session 
on September 5th, 1923, to define its point of view (which was approved by the other 
members of the Council), namely, that States ought not to be held responsible for crimes 
committed in their territory, but only for the punishment of these crimes. It ill glad 
to note that the Sub-Committee, in its report, has confirmed this standpoint, adopting 
the formula of the report drawn up by the jurists of the Council of the League on September 
28th, in its general conclusions and intrinsic tenor. . 

In damage caused by officials, the formula to be adopted should take into account 
the line of demarcation which separates the adminiHtrative responsibility of officials 
originating in culpable acts which are also official acts, from individual responsibility which 
is involved when the culpable acts are not official acts. 

In the first case, the responsibility of the State should, in the opinion of the Commission, 
be generally and absolutely involved whether the agent has or has not acted within the 
limits of his. competence. The criterion of competence which the report adopts might 
become a source of difficulty and misunderstanding which it would be in the intereHts 
of alL States to eliminate. (See OPPENHEIM, International Law.) 

As regards personal culpability, when officials are alleged to have acted as private 
individuals, the responsibility of the State should be determined in the same manner and 
under the same conditions and reservations as are set out in the report. 

Since in this case administrative legal action is replaced by individual !~gal actio.n, 
it would be desirable to ask for the judicial protection of the foreigner on a ratwnal b~JH, 
conjointly with the administrative protection afforded by police and g~neral secunty 
legislation under which the foreigner benefits in the same way as the natwnal. . 

In the matter of judicial protection, and as regards questions conn~c~ed w1th. the 
enjoyment and exercise of private rights, and with jurisdiction, the Co~m~ssJon con_s1ders 
that all suggestions should be favourably received which tend to al!sJmJlate foreigners 
to nationals on a basis of reciprocity, both as regards private rights and _free a_nd easy 
access to the national Courts, which is a primary condition for the effective enJoyment 
of the rights conferred. . . . 

. In the case of damage caused by priflate indioiduals, the ComDUBswn agrees With ~he 
conception of non-responsibility admitted in the Sub-Committee's _report- a solutiOn 
which, it thinks, is the· natural outcome of the general principles la1d down. 
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The 1ame 1hould be the ca.e with judicial deciBionl wh~ch· are e:.:roneous or ma~estly 
un'ust. The principle of responsibility will therefore ag~ c_ome mto play, ev~n ~ the 
ca~e of decisions which have become re11 iudicatm if the VIolat10n of any clear pnnCiple of 
positive or contractual international law can be proved. . . 

we should refer in this connection to a decision of the Areo~ag~s gtven ~n 1896 ~reported 
in CLUNET, 1926, page 775), which· allows that undisputed prm~1.ples of mternat10nallaw 
should have the same force and authority in the Courts as mumCipa~ law.. . 

The Commission also agrees that the responsibility .of th~ ~tate will be mvolved In cases 
of a denial of justice, as laid down in the Rapporteur's conclusions. 

Second QueBtion. -Finally, ·the Coll_lmission ~~nsi~ers that 11: Stat_e should not resort 
to measures of coercion in the matter of disputes ansl!lg ~ connec~10n Wl~h damage suffered 
by foreigners before all ordinary methods of settling mternat10nal dispute.s have been 
exhausted, su'ch as commissions of enquiry and arbitration. Such p~ocedure 1s, moreove~, 
in entire conformity with the reply of the Hellenic Government "!l'h1ch was, by a Council 
resolution of September 23rd, 19231 invited ~o submit its observat10ns on the report of the 
Committee of Jurists. · . . . 

The Hellenic Government was unable to agree to the fourth. question of the JUriSts 
' concerning measures of coercion. It held that the absence of.any de!inite standard ~y w~ch 

it might be possible to distinguish between measures of coerc10n which are .compat~ble With 
the Covenant and prohibitive measures was likely to lead to misunderstandings which ought 
to be avoided. It argued that there were in such measures certain essential fa~tors of direct 
a<'tion which could hardly be reconciled with the text and spirit of the Covenant, and an 
arbitral procedure, the effect of which would be to deprive the parties to.the dispute of their 
right of action. · 

Questionnaire No. IJ. _.... Procedure of International Conferences, etc. 

The Technical Commission a~opts the Sub-Committee's report. 

Questionnaire No. 6. - Piracy. 

The Technical Commission agrees in principle with the Committee of Experts for the 
Codification of International Law regarding the necessity of establishing an international 
convention the provisions of which will ensure the suppression of piracy. It also approves 
the general outline of the Draft Convention drawn up by the Committee, subject to the 
following observations: 

The definition of piracy in Article 1 would be more complete if stress were laid 
upon the fact that piracy is only committed by a private vessel against another vessel, 
or by the crew or passengers in revolt against their own vessel. This would avoid all danger 
of including, in the definition, acts of violence which are not really piracy ; for instance, the 
murder of the captain of a vessel by the crew on account of the captain's cruelty (OPPENHEIM, 
International Law, 1920, I, page 435) . 

. The expression "for private ends" might, for clearness sake, be replaced by the phrase 
"without Government authorisation". 

As piracy is a crime committed against the international community, it should be 
r~pressed by all possible means. Consequently, it does not seem desirable tocon fine the right 
of pursuing nnd 1\l'l'estiug pirates to warships. Merchant vessels should also have the right 
to pursue. This, indeed, is the prevailing view of the publicists (OPPENHEIM, International 
Law, I, page 409). "The vessels of all the nations, whether men-of-war, other public vessels 
or merchantmen, can on the open sea chase, attack and seize the pirate" (LISZT 
V-'lkerrecht, 19251 page 300). Article 5 should therefore be modified accordingly. If every 
vessel, public or private, has the right to chase and seize, the right of punishment should in 
all ca_ses ~e reserved for the Courts of the Sta~~ lVh!ch ha~ made the ~apture, or, if necessary, 
the npar1an State. Consequently, the proVISion m Art1cle 6 allowmg the commander of a 
warship to try pirates should, the Commission thinks, be omitted. . 

~mong ·the results of capture referred to in Article 8 of the Draft, there is also the 
questlon of recovery of property by the legal owners, which is governed by the laws of the 
State to which jurisdiction belongs. · ·. 

Accordi~g t~ the Draft, nat~onal legislation ~ight recognise or refuse to recognise the 
lawful owners nght to recover h1s property. This, at the present time, seems inadmissible 
!or the _maxim Pirata non m11tat dominium seems by now to have become accepted in 
mtern~t10nallaw and s~ould not b~ c:ounteracted by any national legislation. 

Finally, the Techrucal ComlnlsslOn feels that it should make an express reservation 
regarding cases which may-from the point of view of their consequences-be likened 
to piracy under an international convention. · 

. We might, for instance, II!ention .the ~ashington Agreement of February 6th, 1922. 
Th1s Convention treats submarmes wh1ch VIolate its clauses as pirate vessels. 

Questionnaire No. 7.- Products of the Sea. · 

The Technical Commission adopts the opinion of the Oommittee's Rapporteur. 
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India. 

QUESTIONNAIR:S No. 1. - NATIONALITY. 

Letter of January 1tA, 1921. 

I am directed by the Secretary of State for India in Council to inform you that the 
Government of India consider that the questions which arise in connection with dual 
nationality and statelessness are subjects whose regulation by international agreement 
it might be desirable to attempt, but that they do not consider that it would be possible to 
regulate questions of nationality as a whole by this means, nor do they consider it desirable 
at present to attempt to do so. · 

(Signed) E. J. TURNER. 

QUESTIONNAIRE No. 2. -TERRITORIAL WATERS. 

Letter of October 8th, 1926. 

I am directed by the Secretary of State for India to inform you that the Government 
of India consider that the Amended Draft Convention on Territorial Waters on 
pages 47-48 1 of the Report is a useful basis for future discussion. 

(Signed) E •. J. TURNER, 

QUESTIONNAIRE No. 3. - DIPLOMATIC PRIVILEGES AND IMMUNITIES, 

Letter of October 18th, 1926. 

I am directed by the Secretary of State for Inclia to inform you that the Government 
of India do not considl'r that the question of diplomatic privileges and immunities i~ a 
matter which it would he at present either possible or de•irable to regulate by international 
agreement. 

(Signed) E. J. TURNER. 

QUESTIONNAIRE No. 4. -RESPONSIBILITY OP STATES, 
• 

Letter of December 6th, 1926. 

In reply to yolir letter of March 22nd, 1926, O.L.25.1926. V, in regard to the report 
of the Committee for the Codification of International Law, I am directed by the Secretary 
of State for India to inform you that the Government of India consider that the responsibility . 
of States in respect of injury caused in their territory to the person or property of foreigner• 
is a subject of international law whose regulation by international agreement it might be 
desirable to attempt. They are of opinion, however, that the Committee's conclusions 
require further consideration. 

(Signed) E. J, TURNER, 

QUESTIONNAIRE No.5.- PROCEDURE OP INTERNATIONAL CONPERENOES, 

Letter of October 18111, 1926. 
. 

I am directed by the Seerctary of State for India to inform. you that the GovP.rnment 
of India desire to ast~ociate themselves, as regarcts the Procedure of International Conference11 
anct the Procedure for the Conclusion and Drafting of Treaties, with the views expresHed 

. by Hi~ Majesty's Government in their Jetter dated September 25th. 

(Signed) E. J. TURNER. 

QUESTIONNAIRE No. 6. ~ PDUOY. 

Letter of October 19111, 1928. 

I am directed by the Secretary of State for India to inform you that the Government 
· of India con.clider that Piracy is a subject of international law the regulation of which by 

international agreement it might be desirable to attempt. 
(Signed) E. J. TURNER. 

1 See pp. 72-73 of the ~nt docnment. 
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QUESTIONNAIRE N 0. 7. - PRODUCTS OF THE SEA. 

Letter of July 28th, 1926. 

· · t t d "th reference to Questionnaire No: 7 
The Government of Indta. have now 8 a e ' WI ? y that there is no intensive 

(Exploitation of the Products
1 

of
1 

tdh.e Se~,t~~:;·~y·2t;;;6~0 'observation~ to offpr on the 
exploitation of such products n n ta an 
aubjllet. . (Signed) P. PATRICK, 

for Secretary, 
Econom.ic and Oversea~ Departn11-nt, 

India Office. 

Irish Free State. 

QUESTIONNAIRE No. 2. -TERRITORIAL WATERS. 

Letter of October 6th, 1926. 

1 have the honour to inform yon t.hat the Government of the Irish F~ee State, havi!lg 
examined the Questionnaire and Draft Convention on Territorial ~Taters mcl1;1ded th~rem, 
consider that it offers an acceptable ba.sis for discussion of the subJect by an mternatwnal 

conference. (Signed) ,f. P. WALSHE. 

Italy. 

QUESTIONNAIRES Nos. 1 TO 7. 

L6Uer of March 24th, 1927. 
[ nanslation.] 

Questionnaire No. 1. - Nationality. 

This does not seem to be a matter which can be settled by international agreement 
in the near future. The differences between the laws of the various countries, some of 
which follow more or less strictly the ·conception of the jus soli, while others are based 
mainly on the jus sanguinis, are so great and the interests involved are so considerable 
that it would be impossible to reach any· agreements of a general character. However 
desirable the uniform international settlement of this question may seem to be, we are of 
opinion that, for the present at least, the only practical method will be for countries having 
interest.s which can be harmonised to conclude special agreements on definite points. 

Questionnaire No. 2. - Territorial Waters. 

·. We are of opinion that, in this question also, it will be difficult to secure general 
international agreement on account of the widely different geographical, economic and 
polit ica.l circn mstances in the various countries, their divergent needs in the matter of defence 
and the fact that the requirements of countries which have an ocean seaboard are dissimilar 
from those of countries whose shores are washed by inland seas. The insuperable difficulties 
which similar efforts have encountered in the past are bound to re-occur in the near future 
and frustate all attempts to formulate uniform rules for this branch of the law •. 

Questionnaire No. 3. - Diplomatic Privileges and Immunit~s. 

In principle, the Italian Government: would willingly take part in a conference on this 
question, Mince general agreement appears to be not only desirable -particularly if a large 
number of States participate - but realisable in practice. Although the complex material 
presents some difficulties on account of the uncertainty and vagueness of doctrine itself, 
international usages are not so dissimilar nor are the interests of the various countries so 
divergent as to preclude the possibility of an agreement which would be accepted by all, or 
at any rate, most countries of the world. The adoption of uniform international rules 
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. 

would assuredly help to make intercourse between the various States through their 
representatives less complicated and more cordial, since many causes of minor annoyances 
and many trifling incidents would be eliminated. · 

Qweslionnaire No. 4. - RuponBibiliCy of Slates. 

We think that, in principle, and subject to certain reservations, it would be possible to 
lay down certain general rules in an international t'onvention, bf'aring in mind, however, 
the dist'ussions which took place at Geneva in the Council of the Lf'ague as a result of the 
report of the Committee of Jurists on the interrretation of the relevant Articles of the 
Covenant. 

Questionnaire No. 5. - Procedure of l nlernalional CotlftJrtJMes. 

The Royal Government sees no objection, in principle, but does not consider the matter 
to be of any urgency. 

Quest·ionnaire No. 6. - PirM,I/. 

The Royal Government agrees, subject to certain reservations, and pl'ovided no matters 
of doubtful analogy are discussed. 

Questionnaire No. 7. - Produt•IB of lhe Sea. 

We willingly agree with the proposal to lay down, in general convo'ntious, rule~ fm· this 
question, which is so closely allied to the protection of certain animal species of great 
economic value. In this connection, we would refer to the international organisations 
which already exist, such as the Permanent International Council for the Exploration of 
the Sea, and its special committees (for the Atlantic, the Mediterranean, etc.). 

Japan. 

QUESTIONNAIRES Nos. 1 TO 7. 

[Tramlation.] 
Letter of March 4th, 1927. 

In your letter C.L.25.1926.V, of March 22nd, 1926, to the MiniHter for Foreign 
Affairs at Tokio, you were good enough to enclose a letter from the Chairman of 
the Committee of Experts for the Progressive Codification of International Law, C. 96. N. 4 7, 
1926. V, together with the questionnaires and reports referred to in that letter, adding 
that you would be glad to ascertain the opinion of the Imperial Government on these 
questions. 

I have now received the Imperial Government's reply, which I have been instructed 
to communicate to you, with the request that you will be good enough to forward it to 
the Committee of Experts. 

1. The Imperial Government considers that the reports on Queations 1, 2, 3, and 6, 
referring to nationality, territorial waters, diplomatic privileges and immunities and piracy 

. respectively, might provide a satisfactory basis for discussion. It would observe, however, 
that these reports contain certain points which it could not approve in their preiUlnt form, 
and would add that the competent Japaneae authorities are at preaent engaged in a very 
careful study of these problems. 

2. With regard to the reports on Questions 4 and 5, which deal reapectively with 
the responsibility of States for damage done in their territory to the person or prope~y 
of foreigners, and with the procedure for international conferences and for the conclu~10n 
and drafting of treatiea, the Imperial Government is inclined to think that theae queat~ons 
are not yet sufficiently ripe to allow of the conclusion of an international conventl<?n· 
It feels, however, that it would be very deairable for representatives of the various countnea 
to examine these queations in common, with a possible view to preparing an agreement, 
wh!c;h sh~uld, however, contain nothing more than reco!Dmendations: It is of the same 

. oplDlon With regard to the report on the criminal jurisdiction of States m reapect of offences 
committed outside their territory. 
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. . . . . . ld be referable to settle question 
3. The Japanese Government 18 of opm10n that lt won seap b means of bilateral. or 

No. 1, concerning the exploitation of the ~rodu~ts of th~cer~el' The same applies to 
plurilateral agreements between the countnes directly. co however it would be desirable 
the problem of extradition. ~s rega~ds the latt~r qu~tiOn'ently sub;mtted to the various 
to draw up a model convention whwh could e su sequ . 
States for approval. (Signed) SATO, 

Director of the Imperial Japanue League 
. of N ationB Bureau • 

. Norway. 

QUESTIONNAffiE No.1.- NATIONALITY. 

Letter of September 15th, 1926. 
[ Transla.tion.] . 

With re ard to the question of Nationality (Questionnair~ No. 1)_, His Majest.y's 
Government fs of opinion that it would be desirable to conclude an mtern!"tiOnal.conlletntiOn 
with a view to solving problems arising out of the conflict of laws regarding nat10n~ .Y • 

The Government considers that the questions raised in the amen~ed prelmunary 
draft of a convention, with the exception, however, of the contents of Art1cle 6, would be 
capable of solut.ion in the way indicated. . 

Without examining more closely the various qu~stio~s su~~tted by the Comm1ttee 
of Experts I would observe that, in regard to certam pomts, 1t 18 ~oubtful whether the 
Norwegian' Government would find it . possible to accept the solutiOn proposed by the 
amended preliminary draft convention. -

(Signed) IVOR LYKKE. 

QUESTIONNAmE NO 2. -TERRITORIAL WATERS. 
' 

Letter of March Jrd, 192'1. 
[Translation.] 

In your letter of March 22nd, 1926, you were good enough to transmit to me a number 
of questionnaires, including Questionnaire No. 2 (C.44, M.21, 1926. V), adopted by the 
Committee of Experts for the Progressive Codification of International Law, in which 
the Committee expresses its desire to ascertain the opinion of the Norwegian Government 
as to whether there are problems connected with the law of the territorial sea, considered 
in its various aspects, which might find their solution by way of convention, and, if so, 
what are these problems and what solutions should be given to them, and, in particular, 
what should be the rights of jurisdiction of a State over foreign commercial vessels within 
its territorial waters or in its poPts. 

~ have the honour to transmit to you the following communication on the subject : 
The Norwegian Government considers it highly important and desirable that 

lnternationa.llaw, the relative vagueness of which in this matter has caused many difficulties 
in international relations, should be clarified and defined as far as possible. It feels, 
however, that the reasons which can be adduced in favour of such action vary so considerably 
from country to country that it is difficult for a State to reply separately and definitely 
to the main questions until sufficient data have been obtained regarding the practice 
followed in other countries and the light in which they regard their own territorial waters. 
In the opinion of the Norwegian Government, the questionnaire is a first preliminary 
step towards international agreement on these questions, and it gladly avails itself of this 
opportunity to set out in brief, and in the form of comments on. the draft Convention 
submitted to it, the.attitude of Norwegian law towards some of the questions dealt with 
in the draft Convention • 

.Article. 1. -. C,haracter and ~:vtent of the Rights of the Riparian States. -According 
to N orwegi~n ?PIDion and prachce, ~ orwa! possesses full sovereignty within the limits 
of _her . terr~torml sea •. For ten ~arme miles beyond these limits Norwegian Customs 
lPgiKiati?n 1s also apphed to foreigners, and Norway has ratified a Convention signed 
at ~elsmgfors on ~ugust ~9th, 1925, between the various Baltic riparian State~, under 
wh10h the Contractmg Parties grant each other the right to exercise supervision and control 
fol' the suppression of contraband to a distance of twelve marjne miles from the coast or 
extreme edge of the coastal archipelago (akjrergard). · ·· 
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Article 2. -Extent of the Right. of the Riparimt State. -The draft Convention proposes 
to fix the breadth of the territorial sea at three marine miles. The Norwt'gian Government 
desires to point out that Norway has from time immemorial claimed for her territorial 
sea a breadth which has never been less than one geographical league (one-fifteenth of 
an equatorial degree, or 7,420 meters). This limit was h\id down by Royal Decree in 1745 
and 1756. Since then it has always been fully maintained; it is therefore based on usage 
over a period of nearly two hundred years. The introduction of this limit was by no 
means an extension but rather a considerable restriction of the area over which the Kingdom 
of Norway had till then claimed to exercise sovereignty. The decision to reduce the limits 
of the territorial sea to one geographical league was from the outset inspired solely by 
considerations of neutrality, though it gradually came to be applied to fisheries. (It 
is therefore not correct to state that the Norwegian fiahery zone extends for one league, 
as indicated on page 31 of the report 1 ; similarly, the Customs boundary is inaccurately 
described as ten marine leagues instead of ten marine miles.) It is well known that the first 
occasion on which a three-marine-mile limit was applied was when the United States of 
America chose this limit as a provisional measure to -be applied solely for purposes of 
neutrality during the European war. As applied to fisheries, the three-mile rule was, 
as far as the Norwegian Government is aware, laid down for the first time in the Treaty 
of 1818 between Great Britain and the United States in connection with fishery rights 
in the British possessions of the east coast of Northern America, and it was also applied 
in the Anglo-French Treaty of 1839 concerning fisheries. It is by no means generally 
admitted that the subsequent adoption of this zone by certain States and in certain treaties 
in connection· with their fisheries has confirmed this distance as the universal limit of 
fishery rights, and still less as the limit for territorial waters in general. This limit has 
never been applied in Norway. Logically and without any derogation, Norwegian 
legislation has always been based on the ancient national limit consecrated by uninterrupted 
usage, regarding it as a minimum limit. The com!iderable interests which are bound 
up with this limit also preclude its abandonment in the future. It is above all a vital 
necessity for Norway to be able herself to preserve and maintain for the inhabitants of her 
long and· tempest-worn coasts, whose existence almost everywhere depends on fishery, 
the exclusive right to certain important fisheries which are carried on beyond the ancient 
national limit, a right which the population has enjoyed uninterruptedly throughout the 
thousand years and more covered by the history of the Kingdom of Norway, and with 
which its means of subsistence are so indi~solubly ·connected. 

In the opinion of the Norwegian Government, it would be unreasonable to fix a definite 
zone of sovereignty if, in accordance with the suggestions of the revised Draft, this could 
only be achieved by avoiding the discussion not only of all questions of neutrality but 
even of fishery. If these questions are left on one side, it is rather difficult to see what 
need would remain for fixing a limit by a general international convention or what arguments 
could be adduced in its favour. Failure to examine or discuss considerations connected 
with ruheries when an attempt is made to fix a normal rule for the extent of the territorial 
sea would, in the opinion of the Norwegian Government, be an intrinsically erroneous 

, procedure and would constitute a social injustice for a country like Norway by fixing a 
rule without regard for the vital interests of the State and its coastal population . 

. . 
As rti'gards the tracing of the boundaries, it should be observed that the series of fjords 

an,.d archipelagos (skjrergard) which are so characteristic a feature of the peculiar Norwegian 
coast-line, with its numerous fjords penetrating right into the heart of the country and 
with its countless islands, large and small, islets and rocks scattered in a wide band along 
practically the whole of the coast, has made it quite impossible for Norway to trace a 
boundary for her territorial waters corresponding to all the sinuosities of her coast-line 
and skjrerglrd. The boundary has therefore been drawn at a distance of one geographical 
league from the extreme edge of the coast at low tide or from straight lines drawn between 
the last outlying islets or rocks not constantly covered by the sea, while, outside the bays 
and fjords (which from the most ancient times have been regarded and claimed in exttlfl8o 
as internal Norwegian waters), the limit has been measured from a line drawn between 
the two farthermost seaward ends of the coast (mainland, isle or islet). 

The Norwegian Government considers that, in these circumstanceS, it would be 
desirable- and, if Norway is to adhere to the proposed Convention, necessary- so to draft 
the present article that, as regards the extent and delimitation of the zone of sovereignty 
itself, it should, like Article- 4, which relates to bays, take into proper acconnt a peculiar 
de facto situation which has been consecrated by continuous and century-old usage. 

In the opinion of the Norwegian Government, it would be neither natural nor reasonable 
. to fix an identical limit of territorial waters for all coa~ts without taking into account the 
various (lhara.cterutiCB of the latter and without making due allowance for the varying 
importance, from the point of view of national economy and the very existence of the 
inhabitants, of the question o_f maintaining f~r the coastal population an exclusiv~ right to 

• See page 57 of the preeent document. 
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· · 1 It would not even seem necessary to 
exploit the economic wealth of the tetrntonha s~t. ould be possible to obtain such a result 
fix a standard boundary and we do no see . ow I w 
on the lines laid down in the draft Convent1on. · . . t 't rial 

As regards the exercise of certain administrative rights outside Norwegtan ern ° 
waters, see the observations on Article 1. 

Article 4. _ Bays. - As we have pointed out in our observations with ~egard to 
Article 2 the Norwegian bays and fjords have always been ~egar~edd a!ldthclalmed by 
Norwa ~s forming part of the territory of the Kingdom. This attl~u e IS e n.ecessa.rr 
result ~f history, of local conditions along the very inde~~:ted ~orwegtan coa~ts Wltht~hel~ 
remarkable geographical peculiarities, and of the capital Importance ~ a ra: wna 
exploitation of the fjords and coastal archipelagos .(skjrergard) from the p~mt of VIew of 
living conditions for the coastal population, and nat~onal economy .. By fJords w:in m~a~ 
not only those sea areas which are bounded on both s1des by the contu;tental coas~- ~ u 
also areas bounded by a continuous series of islands or a coastal archipelago (skJ_rergard) · 
Norwegian law has always held from most ancient times that these bays and fJords are 
in their entirety an integral part of Norwegian territorial waters, even should ~he bread~h 
at the seaward end exceed the more or less arbitrary maxima. breadt~s which certa:m 
countries with a less characteristic coastline, have recently established for spemal 
purposes 

1
in view of their own needs and for very dissimilar reasons. · 

Article 5. - Islands. - As stated above, the boundary of Norwegian. territorial 
waters is according to Norwegian law1 traced at a distance of one geographical league 
from the 

1
islands islets or rocks farthest sea wards which are not constantly covered by the 

sea. The gener~l provision at present in force on this subject, ~o~tained in a Chan!lellery 
Memorandum of February 25th, 1812, does not stipulate a!ly limit as ~egards the d1~t~ce 
between these islands islets and rocks and the mainland ; 1t thus proVIdes for a terntonal 
sea extending in one' continuous band along the coast to a. distaace ~f one geographical 
league from the islands, islets or rocks farthest seaward Without taking account of the 
distance which separates the latter from the continental coast-line. 

In conformity with the observations it has felt bound to offer in connection with Article 
2 of the Draft, the Norwegian Government feels that it would be desirable to draft the 
passages of Article 51 which concern the delimitation of territorial waters around islands, in 
such a way as to bring them reasonably into line with Norwegian law on this subject, which 
owes its origin to the peculiar geographical conditions of the country and has been 
consecrated by continuous and century-old usage. 

Article 6. -Straits.- We would also suggest that, in drafting- Article 6, attention 
should be paid to the different laws of different countries, on the basis not only of special 
conventions but also of continuous and century-old usage. 

Article 7. -Pacific PaBBage. -As at present drafted, this article applies to "all vessels 
without distinction": consequently, to warships. The Norwegian Government has duly 
noted that, according to an observation in the report itself, the draft Convention is only 
intended to refer to questions arising in peace-time; but nowhere in the draft Convention 
is there any statement to this effect. In the case of Article 7, therefore, the Norwegian 
Government feels bound to point out that it could not agree to any interpretation which 
would mean that the right of peaceful passage also applied to warships in time of war. . -

Article 9. - JurisdiP-tion. -The Norwegian Government has no fundamental 
objections to the provisions of this article. It presumes that the provisions of paragraph 
2 are not intended to restrict the possibility of criminal courts applying the penal laws of 
the riparian State to acts committed on board foreign vessels when, according to the 
legislation of ~he coul!-try, the act ~omes with~n t~e jurisdiction of these courts. Presumably 
the sole meamng of th1s paragraph IS that the r1par1an Stat-e may not take penal proceedings by 
employing force against a foreign vessel during the latter's passage through the territorial sea. 

. Article 10. - Regulatio~. - The logical consequence of the provisions of Article 2 
~1th r.~gard to a zon~ extendmg beyond the zone of sovereignty in which "administrative 
nghts ~ay be exerCised woul~ seem to be that the rigbt of pursuit referred to in paragraph 
2 of A_rt10le 10 may be ex~rClsed not only when pursuit has begun within the zone of 
sovereignty .but also when 1t has _com~enced in the zone where "administrative rights" are 
allowed, or m any such zone of f1sh_er1es as may be established, supposing such a zone may 
ex~nd beyond the zo~e of sovereignty. It should be observed in this connection that 
~t1c!e 9 of t~e ConventiOn concluded on August 19th, 1925, between Norway and the various 
np~an Balt1c ~tates for the purpose of suppressing contraband traffic in alcohol accords 
a nght of pursu1t beyond the twelve-marine-mile zone within which it is recognised under 
th~ Con~ention tha~ ea.c:h Co~tracting Party may apply to the vessels of the other signatory 
Powera 1t1 own legtslat10n With regard to contraband traffic in alcohol. 
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.A~icle 11. - Ricllu of t1ae Sea, t1ae Bottom attd tle Sllbaoil. - This article does not call 
for any observations on the part of the Norwegian Government. 

Article 12.- Wara1aipa. -In the opinion of the Norwe-gian Government, it would be 
desirable to state that the provisions of this article do not apply to war conditions; see the 
observations in connection with Article 7. 

Article 13. - Juriadictio1a of Foreig,. Mercltanl VuaeU ita Maritime Porta. - The 
Norwegian Government shares the opinion expressed in this article that foreign merchant 
vessels should, in maritime ports, be subject to the civil jurisdiction of the riparian State, 
but feels that it would be desirable to exempt from such juri~diction disputes which may arise 
between a captain and his crew on points which concern the running of the vessel, unless, 
in some particular case, very special circumstances warrant a deviation from this principle. 

With regard to the second paragraph of the article, the Norwegian Government 
presumes that here, as in Article 9, there is no intention of restricting the possibility of 
criminal courts applying the penal law of the riparian State in the case of acts committed 
on board foreign vessels when, according to the legislation of the country, the act comes 

· within the jurisdiction of these courts. Presumably the sole meaning of this paragraph IM 
that the riparian State may not take penal proceedings by employing force against a foreign 
vessel during the latter's passage through the territorial11ea. 

The second paragraph of the article (which, doubtless through an oversight, mentions 
only offences and not crimes, a1 in Article 9) is too restrictive of the criminal juri11diction of 
the- riparian State. As it stands at present, this provision deprives the riparian State -
unintentionally perhaps.- of the possibility of punishing even one of ita own citizens who, 
when on board a foreign vessel in one of the country's own ports, commits a punishable 
offence against a member of the crew or a passenger (whatever the nationality may be) or 
their property. · 

In this connection, the Norwegian Government desires to point out that, according 
to present Norwegian law, Norwegian criminal law is applicable to all punishable acts 
committed on board foreign vessels in Norwegian territorial waters, apart from the 
exceptions allowed by international law. 'Ihe only punishable act~, therefore, which are 
ignored by Norwegian criminal law are those committed on board a vesael by a member 
of the crew against another member of the crew, or against a member of the crew of another 
vessel of the same nationality, if the matter is simply a question of discipline, if the assistance 
of the local authorities has not been sought and if the punishable act produces no effects 
outside the vessels (for instance, by disturbing public peace and tranquillity). 

(Signed) lvor LYKKR. 

QUESTIONNAmE NO, 3.- DIPLOMATIC PRIVILEGES AND IMMUNITIES, 

Letter of November 27t1a, 1926. 
[Translation.] 

In reply to your letter of March 22nd last concerning the Progressive Codification of 
International Law, Questionnair~ No. 3, Diplomatic Privileges and Immunities, C.41S. 
M.22. 1926 V, I have the honour to inform you that the Norwegian Government considers 
it desirable to conclude an international Convention, based on the generally recognised 
principles of international law, to settle various points of the general problem of diplomatic 
privileges and immunities. 

Without wishing to pledge itself in any way, the Royal Government is of opinion that 
tlie list of questions raised in the above-mentioned questionnaire is a very complete one. 

There are, however several questions which are, it is true, included in the above list 
but which are not mentioned in the Sub-Committee's report. As, in its opinion, these 
questions might be settled by means of a general convention, theN orwegian Government 
feels that it is its duty to recapitulate them 1• . 

The Royal Government holds that the codification of the provisions concerning the 
inviolability of domicile and official premises (I, 1 (b) and (c) of the list) should also include 
a settlement of questions connected with the application of national legislation on the 
subject of, for instance, health regulations, regulations concerning the construction of 
dwellings, expropriation, the fixing of rents and electric and radio-technical installations. 
It would also be desirable to draw up, if possible, provisions defining the extent to which 
the rules regarding inviolability of domicile shall apply when the persona enjoying diplomatic 
privileges live in hotels. 

In connection with letter I, 4, of the list (fiscal and Customs immunity), it would perhaps 
be desirable to consider to what eltent import prohibitions instituted on grounds of social 
policy should apply to diplomats. • · 

l Te:rt of paragraph 3 u amended in aeeordance with a requeet f1l the Norwegian Govemment in a 
lettlll" dated February l~h. 1~27. . 
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As regards sub-chapter III, 1, it would perhaps be desirable to define the exact scope 
of the rules for the inviolability of archives. . t anda explaining the 

For your information, I venture to t_ransnnt. to you wo memor .' the matter of 
fiscal system now applied in Norway to diplomatic (1!-~d ~1?-sula~ ageD:tr ~te that foreign 
tazu and cu~to1118 duties due to the Rtate or to mun~Clpa_ t1es. ou ~ if the ossess 
di lorna tic agents in Norway are exempt from taxat1on m personam • but, Y h P Th 
mfmovable property, they must pay the municipal tax ~evied on the property _as ;uc ieas;! 
1ue also to a certain extent exempt _from the comumptwn tax, tax on motor ca s, P 
boats dogs etc. . k f th estions in Reserving the right to revert to this questiOn later and rna e ur er sugg . 
connection with the report of the Committee of Experts, I have etc. 

(.'lignfd) Ivor LVKKE. 

ANNEX I. - MEMORANDUM. 

Concerning the Exe~ption from Tazation of Foreign Diplomats 
and OonsulB in Norway. -

[ Tranalation.] 
The provisions in force in Norway regarding the exemption from taxation of fore~gn 

diplomats and consuls are contained in the Royal Decree of January 17th, 1913, which 
provides: · 

I. The following are exempt from public and municipal taxes on capital and revenue I· 

• 1. Foreign Ministers and Charges d'Afl{},ires (permanen.tl;y accre<ii:t~d or 
accredited ad interim), counsellors, secretaries, attaches (both .Civil and milit.ary),_ 
and chaplains of foreign legations at Oslo, with their wives and children actually livmg 
with them. • · 

2. ConsulB de carriere (consulea mis.,i) and consular staff de carriere with their 
wives and children actually living with them. . 

3. Honorary conaulB (consules eleoti) and the minor staff of foreign legations 
and consulates at the head of which there is a consul de carriere, in respect of the 
salary which they receive in their official oapa_oity. 

4. DomesliiJ Blfl./t of foreign nationality in the service of the diplomatic officials 
referred to in paragraph 1. 

II. The exemption of capital and revenue from taxation shall not apply to any 
profession or industry exercised, or income derived therefrom, by the persons in question 
within the Kingdom, that is unconnected with their diplomatic or consular functions. The 
same rule shall apply to their wives, children and domestic staff in so far as the latter are, 
in virtue of the above regulation11, exempted from the payment of taxes. 

April1925. 

ANNEX II. - MEMORANDUM. 

. [Translation.] 

Oonr.erning Customs Privilege• enjoyed by Foreign Diplomats 
and OonsulB in Norway • 

,-
. The rules observed in Norway with regard to the Customs privileges enjoyed by foreign 

diplomats and consuls have not been embodied in a law, but have been fixed by a decision 
taken by the Ministry of Foreign Affairs in agreement with the Ministry of Finance and 
Customs. . · . · 

These rules, as set out hereinafter, continue to be legally binding until modified by 
further decision of the competent Ministries, by Royal Decree or by a law. . _ 

' 

I. Diplomats. 

. 1 •. H,adl of Miasfons (Ministers and Charg~s d'Affaires both permanently 
aec.redit~d and accredited ad interim) at Oslo enjoy in Norway - subject to 
reciproCity - freedom of Customs as regards : . . . 

·. . (a) ;r~eir ~rniture and baggage, and the baggage of their families (wife and 
children hvmg w1th them). 1 

. (b) Goods, etc., imported from abroad for their personal use or the use of 
the1r _household ; all such goods must be addressed to the head of the ll'gation in 
qnest1on. 

. (c) Office supplies (su.ch aR furniture, flags, shields, printed mat"ter etc.) 
Imported from abroad and mtended for use in legation chancelleries. 1 



/ 

-111-

2. Minor diplomatic official.s (coumellors, secr~>taries and attachlls) both civil 
and m~tary,. of fore!gn l~g~tions at Oslo, enjoy in ~orw~y the same pri~eges that 
Norwegian dtplomatic offi01als of the same rank enJOY m the foreign countries in 
conformity with the special reciprocal arrangements concluded with each individual 
State on this subject. · 

The above-mentioned minor diplomatic officials are, however - apart from all 
questi~n ~f recip~ocit~ - exempted from Customs duties as regards· their furniture 
on thetr first arnval m Norway and, on all subsequent occasions, 1\11 regards their 
baggage and the baggage of their families (wife and children living with them). 

- Requests ~rom foreign diplomats at Oslo for permission to import goods Customs 
free must be stgned by the head of the legation in question. Special forms are issued 
on request by the Ministry of Foreign Affairs. 

These form11 are numbered and bear· the stamp of the Mini~try. 

II. ComulR. 

1. Con.sula de carri~re (con.sulea mis~i), their wives and children if living with. 
them, are exempt - apart from all question of reciprocity - from Customs duties 
as regards their furniture and baggage on their first arrival in Norway. 

2. Honorary con.suls (consulea ·eleoti) do not enjoy any Customs privileges in 
Norway. 

3. Offit!e supplies (such as flags, shields, printed-matter, etc.) intended for the 
use of the consular offices may be imported into Norway Customs free- subject to 
reciprocity - by all foreign consuls, whether miBai or elrcti, on the submission by the 
head of the consulate of a statement to the effect that the articles are intended for the 
use of his ctJnsular office. 

January 1st, 1926. 

QUESTIONNAIRE No.4. - RESPONSmll.ITY OF STATES. 

[Tra-nslation.] 
Letter of .N ot·emb.r 24th, 1926. 

I have the honour to acknowledge your letter of 1\farch 22nd last, in which you express a 
desire to learn the Norwegian Government's point of view with regard to the questions. 
raised by the Committee of Experts for the Progressive Oodification of International Law 
in its Questionnaire 4 (C.46, M.23, 1926, V), namely: · 

1. Whether and, if I!O, in what cases a State may be held responsible for damage 
done in its territory to the person or property_ of foreigners ; 

2. Whether and, if so, in what terms it would be possible to frame an international 
convention whereby facts which might involve the respon.~ibility of States could be 
esta.blished, and prohibiting in such cases recourRe to measures of coercion until all 
possible means of pacific settlement have been exhausted. 

In answer to your request, I have the honour to inform you that the Norwegian 
Government agrees in the main with the general principles enunciated in Sertion VI of the 
Sub-Committee's report, which is attached to the Questionnairr, subject to the following 
observations with regard to certain paragraphs of the conclusions : 

Paragraph 1. -We do not consider it desirable t~ limit the responsibility of a State 
solely to ca11es of the violation of a duty contracted by treaty or recognised by customary 
law ; a State may also be under obligations which arise out of the general principles of 
international law and which cannot be said to be due to a treaty, or a precise and definite 
rnle of customary law. The violation of such a duty should also involve international 
responsibility. · 

Paragraph 2.- We think that the categories of persons mentioned in 'paragraph 2 
should be defined in greater detail. 

Paragraph 3.- (a) We are of opinion that a positive right may be invoked by a State 
not only if this right is based on a treaty or custom but when it arises out of a general 
principle of internationl\1 law (see the observation to paragraph 1). 

This provision of the paragraph in question would therefore seem to be confined within 
too narrow a limit. · 

(b) This provision as drafted is too vague, since not every act performed for the 
defence of the rights of a State exempts that State from responsibility. Nor is it certain . 
that the defence of a right of this kind can or should invariably involve exemption from 
responsibility. 

This provision might, as far as we can see, be omitted as unnecessary, because only 
an act performed in the defence of the rights of a State which is authorised by international 
law. should involve exemption from responsibility ; but then the act would not be an "act 
contrary to international law". 
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. Pa~agrap1t 4. - (b) The question arises whethec. it can. an~ shoul~ be d~fi~::!fr 
established that a State is in all cases bot~nd t~ punis~ the officla~ ~~ qu:twn "ty :th the 
words whether a State should forgo its nght, m speCial cases, an m co. ~rnn d 
gene~ trend of its legislation on the subject, either to prosec~te t~e o:g~~ or to par on 
hinl, or a.ga.in, for political reasons, to grant an amnesty -~ovenng t e o Cl · . · . 

Paragrap1a ·6.- (b) The text seems to be too categoric~l. .A.c~ording t? international 
Jaw, the State is responsible when-the decision of the court 1s manifestly unJust. 

Paragraph 8. - We presume that this provision ~ appl;r .only t~ the acts of priva~e 
individuals and that responsibility for the acts of public offic1als will be determmed m 
accordance with the provisions of paragraph 4. 

Paragraph 9. - This provision should not be taken to me~ that a State will be 
responsible if under a general amnesty, it remits the sentences 1mposed - a m~asure 
which" aft~r ~ternal disorders, might be desirable and necessary for the restoratwn of 
peace 'and the pacification of public opinion. 

Paragraphll.- This procedure constitutes a considerable pr~~ess. It should not, 
however, be substituted for, but merely run para.llel, . as a subsidiary ~ethod, .to the 
procedure already in force between the various States, which allows the part1es the f!~ht. to 
demand the settlement of these disputes by judicial decision, or by procedure for conciliatiOn 
first and judicial decision afterwards. 

Paragraph 12. - It seems somewhat excessive to prohibit a State fr?m emplo~g 
any measure of coercion, thereby forcing it to resort to acts. of pressure, w~ch are no~ m 
themselves contrary to law, such for instance, as increases m Customs dut1es, expulswn, 
refusal to grant concessions, etc. 

(Signed) Ivor LYKKE. 

QUESTIONNAIRE No, 5. - PROCEDURE OF INTERNATIONAL CONFERENCES. 

Letter of October 21st, 1926. 

In continuation of my letter of September -15th with regard to the progr_essive 
codification of international law, I have the honour to inform you that His Majesty's 
Government is of opinion that it would be desirable to conclude an international con_Yh!t.i!lll
or to frame international regulations relating to the Procedure of International 
Conferences and Proeedure for the Conclusion and Drafting of Treaties (Questionnaire 
No. 5), on condition, however, that the rules to be est-ablished should not in any way _limit 
the freedom of Governments. Even if such regulation~ are not binding upon the differe-nt 
States, they would, in the opinion of the Norwegian Government, tend to develop a correct 
and uniform practice in the matters at issue. · 

The GoYernment further considers that the subjects contained in the amended lists 
drawn up by the Sub-Committee of Experts are capable of settlement by international 
agreement. · 

(Signed) Ivor LYKKE. 

QUESTIONNAIRE No. 6. -PIRAcY. 

Letter of October 16th~ 1926 . 

. I have the honour tu acknowledge the receipt of your letter of March 22nd last in 
whteh you ask me, amo11:g other things, to inform you of the opinion of the Norwegian 
Gover~ment 01_1 the questwn. whether, a~d to wh~t. extent, it would be possible to establish 
by an mternatwnal conventwn appropriate proVIsions to secure tl).e suppression of piracy. 

In p~suance of your request, I have the honour to inform you that, as the question 
does not dire~tly ~~mcern the ~oy!l-1 Government, it does not feel c-alled upon to pronounce 
upon the desuability of establishing an international convention on the matter. 

(Signed) Ivor I.YKKE. 

·QUESTIONNAIRE N 0. 7. - PRODUCTS OF THE. SEA. ' 

[ TraMlatioft..] 
Letter of March 21at, 1927. 

I have the honour to acknowledge reoeipt of your letter of March 22nd, 1926 ·in which 
among other matters, you ask me to acquaint you with the opinion of the Ro o.l 
Government on the question asked by the Committee of Experts for the Progressive 
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Codification of International Law, in document C. 49. 1926 V. (:T!Iay 26th), namely, whether 
it would be possible to establish, by way of international. agreement, rules regarding the 
exploitation of the products of the sea. 

I have the honour to reply to your request as follows : 

The exploitation of the products of the sea- both as regards fisheries and the hunting 
of aquatic animals - is of the highest importance from the point of view of our national 
economy. Naturally, therefore, in the interests of ita own maritime industries, for which 
any scarcity of the species on which they rely would be fatal, His Majesty's Government 
would be prepared to give ita entire support to the establishment of regulations for such 
exploitation provided - and it would lay all possible stress on this point - that such a 
measure be preceded by adequate scientific research and experiment. The problems 
involved are so serious and of such great economic importance that the matter cannot 
be solved satisfactorily unless a very careful enquiry is conducted beforehand. This enquiry 
which, at any rate as far as fisheries are concerned, was begun several years ago bv the 
International Council for the Exploration of the Sea at Copenha.gCln has not. yet 'been 

· completed. This, we think, clearly proves the great theoretical and practical difficulty 
of the problem even if only a limited part of the ocean is considered, namely, the North 
Sea. If the problem were dealt with on a world basis, the difficulties would increase 
proportionately. The above-mentioned Council, of which thirteen European States are 
members, has also considered the possibility of protecting whales. It has- recently appointed 
an International Committee to collect and prepare the scientific data necessllol'y for the 
study of the question. This Committee will endeavour to supplement the material collected 
by a Bri~ish Committee- the "Discovery" -which is co·op~~ra.ting with Norwegian bodies 
interested in the subject. Finally, I would observe that the question of the protec-tion of 
seals is also being examined. The Norwegian Government and the Government of the 
Socialist Soviet Republics· have recently appointed a committee consisting of three 
Norwegian and three E.ussian experts to consider whether it is necessary to take steps 
to preserve the seals in the White Sea and to increase their numbers. . 

In view of the above considerations, the Norwegian Government doubts the propriety, 
at the present moment, -of adopting the proposal of the Committee of. Experts on the 
Progressive Codification of International Law that a conference comprising experts in the 
different subjects should be convened to examine the problem in question, for it would be 
difficult in the present circumstances for such a conference to secure results of really practical 
value. In the opinion of the Norwegian Government, it would be best to await the results 
of the researches of the International Council referred to above, and to regard them as the 
first stage in the investigation of a question which .covers ao wide a field. In view of the 
continually increasing importance of the question, we are justified in assuming that the 
Council. will spare no efforts to expedite the completion of its work. 

(Signed) Ivor LYm. 

The Netherlands. 

QUESTIONNAIRES NOS. 1 TO 7. 

Letter oj February Be~, 1927. 
[ 1 ramlalion.] 

In a circular letter (C.L. 25) of March 2l!nd, 1926, from the Secretary-General of 
the League regarding the work of the Committee of Experts for the Progressive 
Codification of International Law, the Netherlands Government was asked to give its 
opinion as to whether the regulation by international agreement of the subjects dealt 
with in a number of questio~es would be desirable and realisable in the near future. 

The Nether lands Government has the honour to inform you that it has examined 
the provisional result of the Committee's work with great interest. A country on whose 
soil two Peace Conferences have met, and which is proud to offer its hospitality to the 
Conferences on Private International Law, naturally follows with undivided attention 
all endeavours to secure the progressive codification of international law. From the 
point of view of world peace and justice in international relations, the Netherlands 
Government feels that the importance of developing such jurisprudence cannot be over·· 
estimated. · 

With regard to the first part. of the Questionnaire, i.e., whether a regulation of the 
subjects set out in the questionnaires is desirable, the Netherlands Government feels that 
it can .without hesitation, reply in the affirmative on all the points raised. The need 
for regwation, however, is not equally urgent in every case. Her Ma:jesty's Gove~ment 
is of .opinion that the points which most obviously call for international regulat10n are 
1 (Nationality), 2 (Territorial Waters) and 7 (the Exploitation of the Products of the Sea). 
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~ e>:\~ri:d~! ~t~mp~~!::c:ra~r~;!;t~ (~et~r~~~~rt~ ~~~t~teM:;l~::~~~~~~~!~s t;:~ 
em · · Last in this classification come points 6 and 5. Acts of Pl.l'acy. ~re ~o so 

Im~~~tl:~· to necessitate an immediate regulation on the subject ; the Unific~t10n of 
~~q Procedure of International Conferences and the Procedure for the Co:clu~10~ ~nd 
Draftin of Treaties would no doubt be desirable, but it should be . r~mem ere a a 
certain ~lasticity should always prevail and, that even should no defilllte rul~s ~e dra~n 
u on the subject, a certain degree of uniformity is sure _to be attame , owmg 
t~ the increasing number of treaties concluded under the auspiCeS of th~ League.. . 

The second part of the question, i.e., whether a regulatio~ of the seven pomts mentioned 
would be realisable in the near future, calls for the followmg comment. 

u the aim is to attain a comprehensive settlement which could be simultaneously 
accepted by all the Powers concerned, then the Netherlands Governme~t feels that the 
r 1 to all seven points would be in the negative. None of these quest10ns seems as yet 
t~Ph!ve reached a stage at which general, uniform and univ~rsa.Is.ettlem~nt could be sec.ured. 
If, however, no attempt is made to settle these quest10ns ~ thell' abs.o!ute ~ntl.l'ety, 
international conferences might suc.ceed, to a certain degree, m h~rmorusmg diverg~nt 
opinions and, as a consequence, diminishing the difficulties which modern practice 
occasions. 

The consideration, in this light, of the three questions which :S:er Majesty'~ Government 
holds to be of most immediate importance leads to the followmg conclus10ns. 

Questionnaire No. 1. - Nationality. 

There can be no doubt that nationality is a question the settlement of which will be 
difficult at the present time, because opinion is so divided on .a number of essential po~ts. 
MM. Rundstein and de Magalhaes' excellent report makes this absolutely clear. It rmght, 
however, be possible to proc~ed by stages, as the report suggests, and deal first of all with 
the less-complicated problems, in the solution of which no fundamental objections on 
the part of the States concerned are likely to be encountered. In this connection, the 
Netherlands Government would venture to point out that the Hague Conference on Private 
International Law (fifth session) requested it to prepare for the next session of the Conference 
a questionnaire covering the whole field of the problem which arises in connection 
with divorce and judicial separation when the husband and wife are of different 
nationality. Acting on this request, the Netherlands Government has come to the 
conclusion that it would be desirable to include, on the agenda of the Hague Conference, 
the problem of nationality in its wider a:;peut. It has therefore drawn up four 
questionnaires, which it has communicated to the Governments concerned and of which 

. copies are attached to this letter 1• 

Whereas the first of these deals with general principles, the second refers to the questions 
of double nationality, persons without nationality and various other matters connected 
with the status of persons and family rights which have not been touched upon in the 
Hague Conventions of 1902 and 1905. The third questionnaire deals with the same subjects 
in so far as they have already been settled in the 1902 and 1905 Conventions : 
this questionnaire, therefore, does not confine itself to the problems connected with divorce 
and judicial separation already settled in the Convention. The fourth questionnaire 
deals with the nationality of legal entities. The Netherlands Government is aware that 
the question of nationality invades in one direction the domain of public law, and in another, 
that of priva~ .law. But as it seems hardly possible to keep the two aspects of 
the problem ng~dly apart, the Government felt that it ought to include, in the points 
raised in the first questionnaire, certain general principles which, because they are very 
closely connected with private law, might be settled on uniform lines. Convinced as it 
is of the .impossibility of including the whole problem of nationality on the agenda. of the 
next s~s1o~, the Nethe~la.nds Government. has ~roposed that this session shall only consider 
Quest10nnaue III, leavmg the other quest10nnall'es to be dealt with by the seventh session. 

In these circumstances, Her Majesty's Government is of opinion that the Committee 
of Ex~erts might defer its consideration of the subject until such time as the Conferences 
on Private International Law have terminated their enquiry. 

Questionnaire No. 2. - Territorial Waters. 

. Territorial waters also constitute a problem which it would be difficult apparently, 
m the present state of law, to settle at once and in toto. Her Majesty's Government feels 
how~ver, that in this case also an international conference would be useful even if it did 
nothing more than define the questions on which agreement seemed possible. It would, 

' Tb- qulllltio~ are reproduced 111< an annex to the preeent memorandum. 



-181-

however, be highly desirable, before the conference met, to set up a preparatory committee 
which would clear the ground and define the precise scope of the conference's work. In 
this connec.tion, the Netherlands Government is unable to share the Rapporteur's opinion 
that attent1on should be confined solely to the status of the territorial sea in peace-time. 
The war-time limits of the territorial sea should also be defined ; it would be extremely 
inconvenient to adopt rules which would be applicable in peace-time but would not, as 
~hey_ failed to take into account the interests of belligerents and neutrals, be applicable 
1n t1me of war. 

Queatiom~aire No. 7. - Products of the Sea. 

The !Jil' stion of the products of the sea is, Her Majesty's Government thinks, on a 
somewhat different plane. As it has already stated, the Government is extremely anxious 
that an international agreement should be reached on this subject. M. Suarez, however, is 
quite right when he points out that, up to the present, international regulations governing 
sea fishery have been very limited, both in scope and number, and that, consequently, 
existing treaties will be of little help if the work is to be undertaken on broader lines so 
as to be of undoubted benefit to all mankind. The question, therefore, is not one of 
"codification" but rather of "legislation" in a practically unexplored domain of law. As 
the problem is not primarily a legal one, but economic and commercial, Her Majesty's 
Government wonders whether it would not be preferable to refer this question· to the 
Economic .Committee of the League, which might examine it in conjunction with the 
Permanent International Council for the Exploration of the Sea, at Copenhagen. In this 
connection, the Netherlands Government ventures to point out. the desirability of 
international legislation for the protection of the PleuronectidaJ. The Permanent Inter· 

·national Council has already taken up this question, but it does not seem yet to have 
obtained any tangible result. 

Questionnaire No.' 4. - Responsibility of States. 

With regard to the responsibility of States for damage caused in their territories to the 
person or property of foreigners, the N e.therlands Government feels that, in view of the 
wide divergence of views on the fundamental legal principles at stake, serious difficulties 
would be encountered in any attempt to solve the problem. 

Questionnaire No. 3. -Diplomatic Privileges and Immunities. 
Questionnaire No. 5. - Procedure of International Conferences. 

QueBtionnaire No. 6. - Piracy. 

As regards the three other questions : (1) Diplomatic Privileges and Immunities ; 
.(2) Piracy; and (3) the Procedure.to be followed at International Oonferences and in the 
Conclusion and Drafting of Treaties, Her Majesty's Government i.e of opinion that -leaving 
aside all consideration of the urgency of codification- these questions have now reached a 

. state at which it should be possible to reach an agreement on the main points. 

Annexea to the Reply of the Netherlamda. 

I. Qu&sTIONNAIBI!l CONCERNING A DRAFT CoNVENTION FOR TBB SETTLEIIENT or CERTAIN DuncuLTJ.ES 
ARISING OUT OF TBB DIVERSITY OF THB LAWS 01' NATIOII.ALITT IN V .&RIOUS COUIITRIEII. 

~di01lNo. L 

In case~~ of double nationality, should each of the Statee cone~med have the right to aooord diplomatic 
protection to its national! H so should a State refrain from according diplomatic protection ag.Unat another 
State when that State nlso regariliJ the penon as a national, on aomfl other grounds than mere residence in the 
country! · ed bel · Or should a penon p088888ing two nationalities be regardect, ""far as third Statea are concern , as ongrng 
to the country in which he ia domiciled or-failing a domicile in one of these countri-to that of the two 
countries in which he was last domiciled! , 

Q.uttitm No. 2. 

Ia a married woman entitled to the diplomatic protection of the State of which her husband ill a national 
if, by reason of h<>r marriage, ehe bas forfeited her original nationality without acquiring that of her husband! 

Que.tioto No. 3. 

Ia the State in which a penon without nationality ill domiciled entitled to afford that penon ita diplomatic 
prote<'tion! 

Should the case referred to in question 2 be regarded as an uoeption! 
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~No.4. . b • 
Are the children of officiala acnedited to a foreign Govemment to be regarded 88 havmg been om 1n 

their father's ~oun.tryt . h ld th be ntitled in every cireumstADce or in special circumstances only 
Notwithstanding th18, g ou ey e . t 

to claim the benefit of the !awe of the State in which they were bom 

QtiUfiml No. 6. 

Should lou of nationality : 

(a) By marriage i 't' 1 't' t' n t>te ) • 
~~l :~ :a~~~~1:..~o!\~h~~;!a;~~!a an~~~~!J:~ofn: ::':t' t:~ae ~h~

0 

h~ve ~~e the request (wife, 

children); 

only occur if a new nationality ia acquired by the selfsame act t 

Qwllitm No. 8, 
Should the incapacity of a person, according to the laws of hi.s co';l"try (b~cause .h~ .ia a minor,, ~88 been 

deprived of hia civil rights, etc.), ent.Ul, in addition .to loa• of nat10n~hty, t.he ImposRibility o: ahq~Ird'?g.de~ 
nationality on the ground that ch~nge of nationahty pres~ea an mtenhon on the part o t e m lVI u 
(naturaliaation, entry int_o the a~rv.'ce o_f ~other State, oph?n) t .. 

Should ouch incapacity be lintited m 1ta effects to eertam definite acta t 

Q""'""" No. 7. 
Should a convention for the regulation of the above points me.rely oblige the contracting States to bring 

their own laws into line with the solutions adopted t 

Qtulfitm No. 8. . 
Should the oonvention deal with the ease of an individual who changes his nationality in order to evade. 

the law, and should it determine the effects of such change of nationality t 

• 
II. QUESTJOSNAIRB REGARDING TilE DRAFT CONVENTION ON CERTAIN M.lTTEJI.S CONNECTED WITH 

TilE STATUS OF PERSONS AND FAMILY RIGHTS. 

A. General Capaeity. 
Quellitm No. 1. 

What law should govem general capacit;v- the law of the country of which the person ia a national or 
the law of the oountry in which he ill domiciled t . 

Quulimo No. 2. 

If the law of the oountry of which the person ia a national ia to apply, should reservations be made to 
protect third parties from entering into relations with a fort>igner whose incapacity ia unknown to them t 

Que•litm No. 3. 

Will the general capacity of a person who changes his nationality (domieile) be governed thenceforth 
by the law of hi• new country (the new z.., domicilii), except with regard to acquired rights t 

Quelfio" No . . 4. 

Doeo the capacity conferred by the law of which the person was a national (or the former !e:ll domicilii) 
continue after the change of nationality (or domicile) if the Jaw of the n£w oountry (or if the new 
Z., domicilii) does not grant it t 

Que•litm No. 6. 

Does the Jaw of the person'• new oountry (or new !e"' d<>micilii) have retro-active effect as rel!'ard& the 
validity .of an act of which the author, who has subsequently changed his nationality (or domicile), was incapable 
at the t1me of the act but capable according to the law C:f his new country (or new laJ domicilii) t 

Queelitm No. 8. 

flhould the oame principles be applied in special cases of capacity with which the Hague Conventions 
do not deal (the makmg of a will, the recognition of children. etc.) t 

Quelfi01a No. 7. 
B. Relnlionl between Parents and legitimate Children. 

What law.ohould govern relatiouo be~een parents and legitinlate children linclurling patemal authority, 
proof of filiation and naufruct of the child'a property), 

(a) When the three persona in question are all of the same nationality (aame domicile) 1 
(b) When they are of different nationality (domiciled in different places) 1 

the law of the oountry of which they are nationals or the le:D domicilii t 

Qt&Uito.. No. 8. 

Should any inlportance be attached to the fact that the legitimate child both parl'nta or one of them 
ehangea hi1 or her nationality (place of domicile) t ' ' ' 
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Quem"" No. 9. 
C. BtlatiOM btho- Parento Cl1ld IUegm-rte OAildreoo. 

What law should govern the relatiooa between parente and illegitimate children aa regard.e 1 

(I) VolUllt.aey recognition : 
(2) P~ure in oourt to obtain reoognition, and the proteotion of tht! child's intereate in oonrt: 
(3) Ahmony; and · · 

.(4) Affiliation after adultery or incest: 
(a) When the three persona are all of tbl! aame nationality (aame domicile) t 
(b) When they are of different nationality (domiciled in different plaeee) t 

Queditm No. 10. 

Should any importance be attached to the fact that the illegitimate child, both parents, or one of them, 
changea hia or her nationality (place of domicile) t . 

Question No. 11. 
D. Legititnalioto of llkgitimate OMidma. 

What law should govern the legitimation of illegitimate children : 
(a) When all three persona are of the aame nationality (aame domicile) t 
(b) When they are of different nationality (domiciled in different placea) t 

Should a distinction be drawn between legitimation peo- "'b'~ matrimonivm and legitimation by 
lt>tters patent t . 

QueB!itm No. 1~. 
E. Adoptitm. 

What law governs adovtion : 

(a) When"the persona in question. are all of the aame nationality (same domicile) t 
(b) When they are of different nationalitiea (domiciled in different places) t 

Queelion No. 13. 
F. Pere0111 ti'Sihout Natknwlity. 

In the case of persons without nationality, abould the "law of the OOUlltTy of which the peraon ia a national" 
(which might otherwise apply) be replaced by : · 

(a) The lea: domicilii ; or 
(b) The law of the State of which the person waa last a national t 

If on11 of these two laws is selected and prone inadequate in the cue of a penon without nationality 
should the other then be 11ubstituted t 

Should States of which the person without nationality baa formerly been a national be allowed to apply 
their laws to him t Or should this be allowed solely in the cue of the State whose nationality be last lost t 

Questitm No. 14. 

If it is impossible to lay down a gt>neral principle, should special rulea be drawn np to oover each of the 
points referred to in thia queationnaire t 

G. Double Nationality. 
Question No. 15. 

If it b agreed that the law of the State of which the person ia a national should apply in the above-
mentioned ioatancea, should express provision be made for the difficulties caused by double nationality f · 

It 80: 

(a) Should each of tbt> States to which the person with double nationality belongs apply it• own 
laW!!, in principle f . . 

(b) Should third States apply in principle: 

(1) The law oi the State of whieh the person iA a national and in which he ia domiciled f 
(2) The national law of the State whose nationality the person last acquired or first acquired t 
(3) Such laws of the coUlltriea of which the person ia a national aa most nearly approach the I• 

fori in the queation under oonaideration f 

Qumitm No. 16. 

If it ia impoBBible to lay down a ~eneral principle, abould apecial rulea be drawn up to cover each of the 
points referred to in thit questionnaire f . 

III. QUESTIONNAIRE CONCERNING Tmi: RBVIRION OJ' TJIB HAGUE CONVENTJOMI 01' 1902 AIID 1905, 
APART P'BOll! TJIB CONVENTION ON CIVIL PBOCBDUilll. 

A. 1902 Otml7flltitm for 1M 8eU1emem of OtmflicU of Lalli tt. 1M tnatter of MMritlge. . 

Qumitm No. 1. 
Would it be deairable to insert provisiona concerning persona without nationality in the 1902 ConvPntion 

for the Settlement of Conflicts of Marriage Lawa t • . . 
If so, what ahould be the solution of the problema raised in Queation 13, Quealionnaare Ill t 
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Q~~«licm N "· 2 · . f than 
Would it be desirable to insert in this Convention provisions applymg to persons o more 

one r;;;:n:l~?t :hould be the solution of the problems raised in Question 15, Questiounaire Ill t 

Qvt.dicm No. 3. · ff t 
Should there be added to this Convention ~n a~icle regulating declarations of absence, and thell' e ec s 

when husband and wife are of different nat1onabty t 

Qu•lfiOtl No. '· 
d d t the 1905 Convention on the Conflict of Laws in the mat.ter of the Effects 

of M~~~ !~e~ebRi;J!t: and Duties of HushBnd an~ Wife in thhe~ Phetrsont l:!ation:~~: :~~ ~Jf:~ 
of Husband and Wife a clause indicating the law applirable to t eng s an u 1es o 
have never bePn of the same natiouality t . b d · t' al 

If..,, what law should be applicable- the law of the country of whiCh the hue an 18 ana 10n • or some 
other law t 

Q,...ticm No. 15. 
Are you in favour of maintaining in this Conv.ntion the principle that the law of the last country: of w~ch 

husband and wife were both nationals should apply to a husband and wife who, in the course of theu miiiTled 
life have acquired different nationalities t . . 

' If not, what Jaw should be applicable - the law of the country of which the husband 18 a natiOnal, or some 
other law t · 

Q,..,.,io" No. 6. . 
Are ou in favour of maintaiuing in this Convention the princ.iple that the po!"'~bility of husband and 

wife concluding a marriage settlement (rontrat de maringe) aft;r mamage, an.d the validity of the same, should 
·be governed by the Jaw of thl' country of which husband and Wife are both natwnals or by the.law of the country 
of which they were last nationals in common t (See Articles '· 5 and 9 ?f the ConventiOn.) . 

If not, what law should be a.pplicable- the law of the country of which the husband was a natiOnal at 
the time the settlement was concluded, or some other law t 

Qtullitm No. 7, 

Would it be de•irable to insert in this ConventiOn provisions concerning persons without nationality t 
If so, what law should apply to them t Of. Question 13, Questionnaire III. 

Qutlli<m No. 8. • 

Would it be desirable to insert in this Convention provisions concerning persons posepssing more than 
one nationality t · 

C. 1902 Oon.vn&tion. for tht Setaemem of Oonflict• of Law and .Jurisdiction. in Question.• of Dil'MCe 
and Judicial 8tparation.. 

QUtotio" No. 9. 

Should arraneements be made in the 1902 Convention for the settlement of conflicts of law and jurisdiction 
in the matter of divorr.e and judi rial separation when husband and wife have never been of the same nationality t 

If so, must requests for divorce or judicial separation be allowable under the law of the country of which 
the husband is a national and also under the law of the couot.ry of which the wife is a national ' Or would 
the fact that they were allowable under one of these laws be sufficient t 

Q>i•eticm No. 10. 

Are you in favour of maintaining in this Convention, with regard to husband and wife who are not of 
the same nationality, the principle that, to be admissible, request$ for divorce or judicial separation should 
be allowable under the law of the country of which they were last both nationals. 

If hot, whBt law ebould be made applicable to the case t 

Qutwlicm No. 11. 

Are yon i4 favour of maintaining in this ('onvention the principle that the State of which either husband 
or wife is a national will neverthleas be bound to recognisP divorce or ju~icial separation granted elsewhere 
for reasona not admitted under its own laws ' 

If so, would it be desirable to make an exception . 

(a) When ~n•band and wife have !'ever bee~ o! the same n'!-ti•:mality and the decree was granted 
b,v a JUdge of the State of whieh thP plamtiff, or the plamtiff's spouse was a national at the 
time of the celebration of marriage t ' 

(b) When husband aud wife havP, in the course of their" married life, acquired a different nationality 
and the decree w:as granted b:y: a judge of the State of whkh the plaintiff, or the plaintiff a 
apon.'!6, was a nat10nal at the t1me of the celebration of marriage t 

Q1u.tior. No. 12. 

Would it be desirable to insert provi.si~u~ .concerning persons without nationality in this Convention t 
. If 10, undl'!' what law ~hould the admiSSibJhty of requests for divorce or judicial separation in connection 

With ouch peroona be decided t 
Of. Question 13, Questionnaire III. 
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QvesUm No. 13. 

his 
Would i~ be dPsirable to insert. provisions conoorning ptl180na pol!8et!lling more than one nationality in 

t Convention t 
. If so, under what law should the admissibility of reqneeta for divorce or judicial sepaTation in oonnootion 

With such penmna be d~cided t 
Cf. Question 15, QueRti~nnaire III. 

Qttestion No. 14 • 
D. 1902 Otmvm>titm __,.,.i,.g t~e Gtl<ardiaMAip of Mittorl. 

. Would it be desirable to inoert in the 1902 Coii'Vention concernin~ th" Guardianship of Minora a provision 
to the effect that thl'l guardianship of a minor who changes hia natiOnality shall then~eforth be governed 
by the law of the country of which the minor baa become a national (acquired righte remaining, of 
C0111'8e, unaffected) t 

Qum;,.. No. 111. 

Would it be desirable to insert. in tbia Convl"ntion provisions concerning persons wit.bout nationality t 
If so. what law ~bould govern the guaTdianship of a minor without nationality t 
Cl. Question 13, QueRtionnaire III. 

Qum;~,. No. 16. 

Would it be desirable to insert in this Comvention provisions concerning minora who have more than one 
nationality t · . 

If so, what law should govern the guardiaJl~hip of a minor possessing more than one nationality t 
Of. Question 15, Qutllltionnaire III. . 

E. 1906 l'otWtmt.'tm .,.,..,.i,.g DepriV<Jlitm of Oiflil Righll (1Rtmli.1""'l a..d Similar MtC~NrU of 
· · Protecti~m. 

Quest;,.. No. 17. 

Would it be desirable to in.oert in the 1905 Convention conrerning Deprivation of Civil Right• and Sinlilar 
. Measures of Protection a provision to the effect that, whPn a penon deprived of civil rights ehan~rea 
his nationality. the question of hia deprivation shall henceforth be governed by the law ot the country of which 
he bas become a national !acquired rightA remaining. of course, unaffected) ! 

Q11estion No. 18. 

Would it be deRirable to insert in this Convention provisions concerning persons without nationality t 
If so. what law •hould ~overn the deprivation of civil rights as applied to a penon without nation:ilit.y t 
Of. Que•tion 13. Quest10nnnire Ill. 

QuestiOR No. 19. 

Would it be desirable to insert in this Convention provisions concerning persona deprived of their civil 
rights who possess more than one nationality t 

If so, what law should govern the deprivation of civil rights as applied to a person posseMing more than 
one natio;.alit'f t 

OJ. Quest1on 15, Questionnaire III. 

IV. QuESTIONNA.IRP. CON('ERNING. DRAFT CoNVENTION 01' FOREIGN l.zGM. ENT1TDIS. 

Que•tioo No. 1. 

· 8hould the Convention refer Rolely to joint-stock companieo (Sooil'l• <rnonymea) or should ita provi•ione 
include all associations or corporations which constitute a legal entity, or all artificid persona of every kind t 

QvestioR No. 2. 

Should tho expreRSion "nationality of legal entiti~" be taken to mean intrinaio nationali~Y. '!f does. it merely 
refer to the law which is to govern the entity's capaCity to act, the competency and re•pon8lbil1ty of 1ta organa 
and all similar questions t . 

Qtlestitm No. 3. 
Should the nationality of companies, etc., be rletermined in accordance with formal rules. or according 

to circumstances making it possible to establish tbP nationality of the peraonB who control the company I 
In the first ease, would the nationaJity of a company depend : 

(1) On the fact that the company was founded under a deed given in a certain State t 
(2) That it was founded in conformity with thl" laws of that fltate t . 
(3) That, aocording to the company's articles, the official head otricea are to bl! tn that Fltate t 
(4) Or (when the laws of that State do not call for any mention of official head offices in a company'• 

articles) on the fact that its official bead offices are aituated in that State ! 
In the second case, should the nationality of the company be decided by the ns~on~~;lity of_ib sharehold~rs, 

its managing directors and members of ita Board. or by other r.ircumstancea making 1t po8111ble to detarmme 
the nationality of the Jlersone controlling the company t · . 

Questitm No. 4. 
If the Convention merely applies formal criteria, should it expreasly allow the State of origin to apply 

special rules to companies registered within ita territory, but controlled by foreigners t 

Q""•tiOR No. 5. 

As foreign companies possess an artificial personality in their country of origin, should U.ey be recognised 
aa legal entities in the other contracting countriPB t 
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Qv.-liml No. 6. 
· · iple · · Doea the recognitiOn of ouch a company mean,_ m pnnc . sued in the courts in conformity 

Ia) That it may engage in every s~>rt of busme•s and sue and be 
"th th 1 w l of the country m l which it wa~ founded t - . 

W1 e a under ! . . l of the country m j which 
(b) That it may be 11'prMented by its organs in conform1ty WJth the law under 

it was founded t 

Co) That the responsibility of ita director& and other organa Phall be governed by the law 

l of the country in l which it was founded ! 
under j 

Quufiml No. 7. 

Should the eontract.ing State& be entitled ' . . . f . 
· 1 d th powers duties and respon&bility o managmg 

(a) To declare their OW11 !awl ap~hcab 
1
e, haa regar " te all forelgn companies or merely to tho~e which 

director• and other representattvea o t e company, o . • 
establish brancbea, etr., within the State.' 

1 
. • "cia! filin of their articles 

(b) To obli~e !oreigu companies to r.omtpl~ Wlthth mRe•!'~80{·c~::!'~~~?e (?ne,t!ther meas~re.s of publicity) 
of asaomatwn and balance-sheet, en ry_ m e eg~• • . 
before allowing them to tran•act busmllllll t t t" 

(c) To aubmit foreil(ll companies to all the re•trictions they may consider necessary for the pro ec ton 
of their national interests t . . within their 

(d) To limit t.he number of branches; agencies, etc. to be established by a foreign company 

territories t . · d · th · t k hanges subject (e) Only to allow quotation& regarding foreign companies to be pubhshe 1n eu s oc exc 
to certain conditione t · . ank" d · 

(/) To apply apecial rules to foreign com1•anies which also transact, for mstance, b mg an msuranee 
businesa t 

Que•ti011 No. 8. . 
If a legal entity has fraudnlent official head offices, shall it be regarded as non-enstent : 

(a) In ita country of origin t 
(b) In the country contrary to whose laws it has been establi•hed t 
(c) In other countries t 

Questi011 No. 9. . 
What shonld be the juridical status of legal entities who, without b~ing ~ty of any fraudnlent practice, 

have their real and effective head offices in a country other than that m which they were founded t 
What would be their status : 
(I) In the country in which the fictitious official head offices exist t 
(2) In the country in which the real and effective head offices are situated t 
(3) In other countries t 

Quuliora No. 10. · 

Ought the expression "real and effective head offices'" to mean the place in w)lich the central management 
ia carried on t 

Qu.,liOfl No. ll. 

Should the Convention also deal with such commercial industrial or financial associations as may, in one 
or more contracting States, not po•sess artifirial personality t 

If so, should the above rules with regard to legal entities apply t 

Poland. 

QuEsTIONNAIRES Nos. 1 to 7. 

[Translation.] 
Letter of December 4th, 1926. 

The PoliRh Ministry for Foreign Affairs received in March of this year your circular 
letter of March 22nd, 1926, No. C.L. 25.1926. V, to which were annexed the letter dated 
January 30th, 1926, from the Chairman of the Committee of Experts for the Progressive 
Codification of International Law and the questionnaires and relevant reports drawn up by 
the aforesaid Committee at its session at Geneva in January 1926. 

·In compliance with your request, the Polish Government has given its most careful 
consideration to the questions treated in your circular letter and in the documents prepared 
by the Committee of Experts, and I now have the honour to co11:1municate to you the 
following: 

The Polish Government cordially approves the action initiated by the Swedish 
Gove11_1m~nt, _as the r~sult of which th~ League_ of Nations is _now examining the possibility 
of codifymg mternahonal law. Holdmg, as It does, that mternational relations should 
repose on fixed and definite rules of law, and that the existence and stability of such rules 
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would constitute a guarantee of international co-operation, the Polish Government is of 
opinion that the work undertaken by the League will help to regularise juridical relations, 
supply the far-too-numerous deficiencies in existing procedure, and establish international 
law on t_he solid basis of clearly formulated legal provisions. 

The Polish Government heartily approves the preparatory work commenced by 
the Committee of Experts, particularly because the method it has adopted is certain to 
produce definite and practical results. Indeed, the establishment of international norms 
on a juridical basis is only possible if the method adopted is strictly practical and takes 
into account the existing situation with all its consequences. Working on these lines, 
the object in view can be attained if codification is brought about by means of international 
conventions. Any attempt to establish a uniform system of world law must be re~arded 
as impractical and quite unlikely to succeed; nor would. parallel declarations by the 
various States to the effect that certain international rules exist and should be recognised 
as universally binding be sufficient for the purpose. 

The Polish Government would point out, however, that codification can only become 
effective if the conventions to be concluded are signed by as many States as possible ; 
otherwise they would not really be world conventions, and legal systems would still be 
contradictory and therefore unsatisfactory. Further, if the number of contracting parties 
were limited, the convention might lead to a whole series of fresh disputes on account of the 
divergence between the provisions in force in the signatory States and those still valid in 
non-signatory States. This, however, need not constitute an insuperable difficulty, 
because the creation of centres - small though they might be - where uniform law was 
applied might lead in time to the spreading of these ideas and the subsequent acceptance 
of rules the utility of which had been demonstrated in practice. 

As the work of codification will occupy some time, and as international conferences 
will no doubt be convened to consider practical means for carrying out the various proposals, 
the Polish Government ventures to put forward a suggestion which will, it hopes, receive 
most careful consideration. Seeing that the League of Nations has undertaken a vast 
work of codification, and that the realisation of this project will entail the convening of 
diplomatic conferences under its auspices, the Polish Government is of opinion that it would 
be expedient to set up, under the a>gis of the League, a permanent body of a purely technical 
and advisory character : 

(1) To prepare th,..documents for international conferences on codification; 

(2) To ensure continuity between the work of the different conferences ; 

(3) To collect information relating to the application of such conventions as may 
be concluded, particularly in the matter of judicial and administrative case-law; and 

(4) To furnish information to Governments and international bodies. 

This would mean not orily the creation of a very valuable technical organisation but 
a simultaneous extension of the League's sphere of action. It is important to discover 
some means of removing the present restrictions placed on the activities of the Committee 
of Experts, without impeding the efforts of individual States to attain codification
efforts which should undoubtedly be encouraged because their great utility has been 
demonstrated by the practical results obtained. The Polish Government considers it 
essential that all work in connection with the codification of international law should be 
centralised by the League. Such centralisation would help to settle difficulties and 
would avoid the inconvenience of sporadic efforts. 

With regard to the questionnaires annexed to your circular letter, the Polish 
Government desires to submit the following observations: 

The Polish Government learns with satisfa.ctl:on that the Committee of Experts is to 
consider other problems of international law in addition to the questions previously 
defined; the wider the range of subjects dealt with by future conferences, the easier it will · 
be to conclude world conventions. 

With reference to the questions defined in your note, the Polish Government regards 
nationality, diplomatic privileges and immunities, the responsibility of States in respect of 
injury caused to the person or property of foreigners, procedure of international conferences _ 
and procedure for the drafting of treaties, exploitation of the products of the sea, and, 
lastly, piracy, as _suitable for codification, and considers such codification both desirable 
and feasible. 

·As regards the problem of nationality, the Polish Govern~ent is of op_ini?n t_ha~ ~his 
question should be so regulated as t~ avoid ~ conflict of laws Without .estab_lishing J~'?cal 
rules which would lay down- by mternat10nal agreement- certam uniform_prmc1ples 
to be embodied in national codes. It would be inexpedient, for example (owmg to the 
difference between the various national codes), to introduce uniform regulations in the 
matter of the nationality of married women. It would be preferable to adopt regulations 
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, . S t be taken moreover, to settle 
for the avoidance of disputes on this subJect. .teps mus which are' connected with this 
questions concerning disputes at private internatwnal law f the Committee of Experts. 
problem but which have not been included in the pro.gramme o "d th t certain 

In the matter of diplomatic immunities the P~lish ~overn~ent consi ers . a 
difficulties may arise as regards uniform r~es _on fisca.limmuruty. nt holds that this 

With reference to the question of temtonal wa~e~s, ~he Goy~rnme. still 80 divided 
problem cannot, as a whole, yet form the subject .oicodif~atiO.n, 0§~~: :::rgwaters situated 
as to the extent of the "territorial sea" and the ng ts f ~pa~a.~ . di t"on in the matter of 
outside that zone. On the other hand, problems re atmg: 0 Jfun~ c If dification raise 
commercial ships in maritime ports do not, from the pomt ~ VIeW o . co ' 
any serious difficulty, and they might thus be solved on a uniform basis. 

[ Tranalation.] 

Portugal. 

(Signed) F. SoKAL, 

Minister Plenipotentiary. 

QUESTIONNAIRES Nos. 2, 6, 7. 

Letter of October '!th, 1926. 

I submitted these matters for examination by the competent authorities, but unfortu
nately they have not yet forwarded me their replies to all the questionnaires. 

I am, however, able to send you herewith 1 the opinion of the Permanent C~mmit~ee 
on Intt-rnational Maritime Law, which has studied Questionnaire No. 2, dealing With 
Territorial Waters, and No. 7, Exploitation of the Products of the Sea. This Portuguese 
Committee is meeting at the Ministry for Marine, and will submit shortly its opinion on the 
subject of Questionnaire No.6, Piracy, which I will forward to you as soon as I receive it . 

.As regards the other questionnaires, I have not yet had the opinion of the Portuguese 
experts, and I regret profoundly that I cannot at once give an opinion on these matters 
which could be in the hands of the Committee of Experts by the 15th of this month, in 
conformity with the Assembly's reRolution quoted in the letter from the Chairman of the 
Committee to which you refer. 

I forward you by this post seventeen copies 8 of the observations submitted by the 
Portuguese delegates of the Permanent Commission of International Maritime Law to the 
Vienna Conference in 1926, and I would ask you to be good enough to have them distributed 
to the members of the Committee of Experts for the Progressive Codification of 
International Law. 

(Signed) DA COSTA CABERU. 

OPINION OF THE PERMANENT COMMITTEE ON INTERNATIONAJ, MARITIME LAW (LISBON). 

Questionnaire No. 2. - Territorial Waters. 

Memorandum on the Limitation of Territorial Waters. 
[ Tranal.tztion.] 

Portugal has already explained her point of view in Admiral Vicente de .Almeida de 
E~a's .report, which was. approve~ _on July 28th, ~925, by the Portuguese Permanent 
CommiRsiOn of InternatiOnal Manhme Law, and m the observations recently made 
by the representatives of that Commission during the Conference of the International Law 
Association at Vienna. These views were also expressed in a detailed statement made by 
Dr. Bar~oza rle_ ¥ag!llhnes before ~he League of Nations Committee of Experts for the 
Progre_ssive CodificatiOn of In~ernatlonal L~w. Po.rt.uga.l, while valuing the report of the 
Committee of Experts most highly, and bemg of opnnon that it would be difficult to carry 

1 See below. 
1 

Tha document Ita. not been reproduced here. Copies were distributed to members of the Committee, 
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into effect any draft convention which did not conform to the usages and requirements 
of the different countries, considers that the draft convention on Territorial Waters should 
be framed as follows : _ · 

.Artie~ I. 

The States shall posse~s sovereign rights over the maritime zone which washes their 
coasts, over the air above that zone and the soil and subsoil beneath it . 

.Article II. 

The coastal maritime zone referred to in the preceding Mticle shall extend for 12 marine 
miles (60 to the degree of latitude) from low-water mMk along the whole of the coast (see 
Observations). 

With rega.rd to the sea within this zone, riparian States may occupy such area as ill 
necessary for the establishment of more or less permanent constructions, provided that 
these a.re exclusively intended for .any of the following public purposes; 

(1) As bases for non-military aeroplanes or dirigibles ; 
(2) For .wireless stations ; 
(3) For submarine cable stations ; 
( 4) For scientific research ; 
(5) To provide assistance for shipwrecked mariners ; 
(6) For searches for wrecks or treasures. 

Paragraph 1. - It shall be forbidden, for any reason or under any pretext whatever, 
to fortify the constructions refeiTed to above, or to use them even indirectly as bases of 
supply for warships or war aircraft or for submarines. 

Paragraph 2. - These constructions must be approved in advance by the 
International Waters Office, and shall be under its immediate control. 

· This Office shall order the immediate demolition of any works set up in contravention 
of the provisions of the present arlicle, and the State committing such infringement may 
further be sentenced to a fine to be determined by that Office or by the Permanent Court 
of International Justice. 

.Artie~ III. 

The States signatory to the Convention undertake to establish an International Waters 
Office. The duty of this Office shall be to regiRter the rights possessed by States in the zone 
of the territorial wat('lrs belonging to foreign riparian States, or by the riparian States 
themselves outside the zone of their own territorial waters. · 

The titles to such rights must be presented and registered. The cost of establishing 
proof of right shall be charged to the applicant. Applications must be communicated to all 
the States signatories to the Convention. 

Applications may be opposed within a time-limit to be fixed. If an application is 
opposed, the question shall be decided, in the first instance, by a mixed commil!sion of 
experts and jurists. Appeal may be made from decisions of this commission to the 
Permanent Court of International Justice. All States shall be informed of the registration 
of a right. The register shall be published. 

The same procedure shall apply in cases in which a State claims to have an urgent 
new need outside the sphere of its own territorial sea. The said State must apply to the 
International Waters Office, which may only grant a right after publication of the applica
tion, and provided that it is not opposed. In the event of opposition, the question shall 
go before a mixed commission, before which the State claiming the right must prove that 
it cannot forgo its claims. In this case, too, appeal lies to the Permaq.ent Court of 
International Justice. 

The International Waters Office shall also be responsible for publishing maritime charts 
showing the zon('s of the territorial sea • 

.ArticlB IV. 

In the case of bays which are bordered by the territory of a single State, the tcrritor!-al 
. sea shall follow the sinuosities of the coast, when the distance between the two extremities 

is above 30 miles, unless a greater distance has been established by continuous usage, or 
is indispen~able to the State in que11tion in ordel" to secure its defence and its neutrality, or 
to maintain navigation, pilotage and maritime police services. 

In the case of bays which are bordered by the territory of two or more States, the 
territorial sea shall follow the sinuosities of the coast (see Observations) • 

.Artie~ V. 

If there are natural islands, not continuously submerged, situated off a coast at a 
distance from the coast not above 24 miles, the zone of the territorial sea shall be measured 
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. ol f th coast is above 24 miles, the~e 
from these island~. When the di~tance of the 1slan s .rom e · art of the mainland. 
islands shall have a territo:ial sea for. themselves, afl r t:ey hwfir~! considered as forming a 

In the case of an archipelago, the component lE an 8 sd~ the islands most distant 
whole, and the width of the territorialsea·shall be.measure rom 
from the centre of the archipelago (see Observatwns). 

Article VI. 

. d 
The regime of straits at present subject to special conventions shall. re~am rese:veh~ 

In straits of which the shore~ belong to the same St.ate, the sea shal~ be terr~tonal, evendif J at 
distance between the shores exceeds 24 miles, provided that that £11stance IS not excee c 
either entrance to the strait. . R h ll 

Straits not exceeding 24 miles in width whose shores belong to dif~el'e!lt "~ates s a 
form part of the territorial sea as far as the middle line, when naVIgatiOn lS equa.lly 
practicable along either shore. When, however, navigation is advised to proceed along a 
fixed line owing to sand-banks, rocks, or other features natural to the botto!ll o.f the sea, 
the line of navigation shall be the line of demarcation between the terntor1al waters 
(see Observations). 

Article VII. 

The lateral limitation of the territorial waters between two neighbouring riparian 
States, when these States are not bound hy a special convention, shall be made as follows : 

' 
1. When the land frontier line between the two countries is situated on a. coast f:ee 

from obstacles, the territorial waters shall be determined normally, the coast-line passmg 
through the land-frontier line. 

2. When the frontier of the two countries is formed by a river with a well-defined 
interior channel, and when vessels of the largest tonnage can navigate this river and enter 
along eithl'r bank, the lateral limits of the territorial waters shall be formed by a line 
perpendicular to the river bar, passing through the point of intersection of the interior 
channel of the river and the bar. 

3. When the frontier between two countries is formed by a river with a well-defined 
interior channel, and when vessels of the largest tonnage, on l'ntering or passing out of this 
river, cannot proceed indifferently along either bank, but must, on the contrary, follow a 
certain definite line, owing to sand-banks, rocks or other natural obstacles, the lateral limits 
of the territorial Witters shall be the line which vessels are advised to follow from tho 
intersection of the interior channel and the bar as far as the point where navigation is no 
longer impeded by natural obstacles and min proceed indifferently along either bank; and 
there11fter, up to the limit of the territorial waters, a line perpendicular to the bar shall 
constitute the lateral limits of the territorial waters of the two States. 

4. When the frontier between two States is formed by a river which has no definite 
channel, the Ia.tera.llimits of the territorial waters shall be determined in the same way as 
that indicated in the foregoing numbers, the middle of the bar being substituted for the 
point of intersection of the interior channel a.nd the bar. 

Article VIII. 

All merchant vessels shall have the right of pacific passage through foreign territorial 
wate~s, hut th~y ~ust conf?rm to lo~allaws and regulations, particularly to the provisions 
relating.to navigation, the nght ~f SOJ~urn, Customs eontrol and maritime police regulations •. 
Submarm~ vesRels shall only enJOY this right whl'n they are navigating on the surface. 
. The nght of free passage shall include the right of passage for persons and goods, 
mdependently of the right of access to the foreign mainland, but not the right of sojourn. 

Article IX. 

Vessels of foreign nationalit.ics passina through territorial waters shall not thereby 
become subject .to the civil jurisdiction of 'the riparian State. _ 

. Fu:ther, enmes and offences committed on board foreign vessels passing through 
temtonal waters by person.~ on boar~ s!lc~ v~ssels again~t persons or things also on board 
shall, ~ sueh, be exempt from the Jnnsdictwn of the r1parian State. . 

Crime~ and offences the !JOnsequences of which are not confined to the vessel or the 
persoD8 on b~a.rd shall be subJ~ct t.o the cril;ninal jurisdiction of the riparian State, in so far 
u they conat1tute offences agamst 1ts established law and its tribunals are competent to deal 
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with them. Offences the consequences of which are not confined to the ves$el or the persona 
on board shall be understood to include all offences against public pea<'e or order on the 
territorial sea. 

.Artie~ X. 

Within its territorial waters, the riparian State shall establish its own legislation, 
and its administration shall extend to every field of public activity, subject to the restrictions 
embodied in the present Convention, and it may employ the necessary means to enforce 
its jurisdiction in dealing with offences and punishing offenders. 

The riparian State shall have the right to continue on the high seas the pursuit of a . 
vessel commenced within its territorial waters, and to arrest and bring before its courts 
a vessel which has committed an offence within the limits of its waters. If, however, the 
vessel is captued on the high seas, the State whose nag it rues shall be notified immediately. 
The pursuit shall be interrupted as soon as the vessel enters the territorial waters of its 
own country or of a third Power. The right of pursuit shall be extinguished as soon as 
the vessel has entered a port ~f its own country or of a third Power . 

.Article XI. 

The riparian State shall exercise in its territorial waters, for itself and for its nationals, 
the sole right of fishing and of taking possession of the riches of the sea, the bottom and 
the subsoil. 

.Article XII. 

The exercise by warships of the right of free passage in.foreign territorial~waters may 
be subjected by the riparian State to special regulations. Foreign warships when admitted 
to territorial waters must observe the local laws and regulations, pa.rticularly those relating 
to navigation, anchoring, customs and health control. If a serious and continued offence 
is committed, the commander of the vessel shall receive a semi-official warning in courteous 
terms and, if this is without effect, he may be requested, and, if necessa.ry, compelled, 
to put to sea. The same dispositions shall apply if the local authorities consider that the 
presence of the vessel threatens the safety of the State. Except in cases of extreme urgency, 
however, these stringent measures shall only be taken upon the instructions of the central 
Government of the country. 

In the case of minor offences, the diplomatic channel shall be used . 

.Article XIII. 

In maritime ports, foreign merchant vessels shall be subject without restriction to 
the civil and non-contentious jurisdiction of the riparian State. 

The criminal jurisdiction of the riparian State ·shall be restricted to the punishment 
of crimes and offences committed on board which are not directed against a member of 
the crew or against passengers and their property. Its criminal jurisdiction shall further 
be restricted to cases in which the captain of the vessel has asked the port authorities 
for assistance and cases in which the peace or public order in the port has been disturbed . 

.Artie~ XIV • 

.All disputes arising out of the application or interpretation of this Conyention sh.all 
be subject to compulsory settlement by the Permanent Court of Internat10nal Just10e 
or by a court of arbitration constituted by agreement between the parties. 

OBSERVATIONS. 

Portugal is unable to forgo a very much wider limit to her territo?al wa_ters t~an 
three miles, since it is absolutely necessary for her to preserve the specie& of fish w~ch 
inhabit her waters, these fisheries contributing largely towards the feeding of her populat10n 
and the employment of her industries. If these species become rare or disappear Portugal's 
economic crisis, which is already acute, will be considerably aggravated. . . 

What is true of Portugal is also true of many other countries and therefore this t;la.Im 
does not constitute a special case. This extended limit has indeed become an established 
usage in Portugal and in other countries, and is embodied in the legislati?ns of ·Portugal 
and various nations, as was first pointed out in detail by the distingmshed Profes~or 

• Schiicking in his masterly report to the Committee of Experts for the Pro,gres8lve 
Codification of International Law. Beyond doubt, the present needs of the nat10ns are 
of more importance than traditions and ancient usage, and therefore Portugal demands 
the extension to 12 miles of the limit of territorial waters, as being more in conformity 
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with resent practice a~d the ·present needs of the majority of St~tes. If, howeye_r, for 
one r~ason or another, this extension is impossible, Portugal con~1ders. that a mm1III:um 
limit of si:e miles should be fixed and that States s~ould hD:v~ the ?-1-ght, m order to sat1sfy 
their vital needs or those of their defence, ~o exerct~e admm1strative r1ghts over a further 
zone of six miles beyond the zone of theu sovere1gnty. 

The limits for islands; archipelagoes, bays and straits '!ere ~e~ OJ?- t.h~ suppositio_n 
that the limit of territorial waters was itself extended to 12 mil!l~ ; if th1s hnut 1s lowered, 1t 
will be necessary also to restrict the zones fixed for these spectal cases . 

. PERMANENT COMMITTEE ON INTERNATIONAL MARITIME LAW. (LISBON) •. 

Questionnaire No. 7. - Products of the Sea. 

Opinion on the Exploitation of the Products of the Sea. 
[Translation.] 

The report by the eminent jurisconsult, M. Jose Leon Suar~z, on the Exploitation 
of the Products of the Sea, which was submitted by the Comnuttee of Experts for the 
Progressive Codification of International Law to the Portuguese Govern~e-!1-t for 
consideration, was referred by the latter to the Portuguese Permanent Comnuss1on on 
International Maritime Law, which states its views as follows : 

M. Jose Leon Suarez's report deals with a. subject which is of the highest importance 
to maritime States ; indeed not only the States themselves, but all fishery experts have for a 
long time past been devoting considerable attention to the question. The report concludes :. 

"1. That it is possible, by means of adequate regulation, to secure the economical 
exploitation of the products of the sea. 

"2. That such regulations could not fail to be in the general interest, since, if the 
present confusion persists, the extinction of the principal important species will be the 
inevitable consequence of their unrestricted exploitation. 

"3. That the treatie! dealing with this subject apply only to certain species and 
are for the most part regional in character. They have not in any way taken into 
account the point of greatest importance to humanity, which is to find means to prevent 
the disappearance of species; they are solely concerned with measures of police or 
purely commercial measures, without considering the biologico-economic aspect, 
which is the essential aspect. · 

" 4. That the attention of all maritime Powers should be called to the urgency 
of establishing regulations by holding a conference including experts in applied maritime 
zoology, persons engaged in maritime industries, and jurists. 

"5. That, without prejudice to other matters, the general technical programme 
of the conference referred to in the previous paragraph might include the following : 

. "(a) General and local principles for the organisation of a more rational and 
uniform control.of the exploitation of the aquatic fauna in all its aspects ; 

"(b) Creation of reserved zones, organisation of their exploitation in rotation 
close periods, and fixed ages at which catching is permitted; ..., ' 

"(c) Deternilitation of the most effective ~ethod of supervisina the execution 
of the ·measures adopted and for maintaining the control. " "' . 

. . 
With all du~ respec~ for M. Jose Leon Suarez's excellent report, this Commission 

feels bo.und to pomt out first of all that the Conference mentioned in No. 4 of M. Suarez's 
conclustons ha:s already met on six occasions ; I refer to the six International Fishery 
Congresses wh1ch have a:Iready been held and all of which came to the conclusion that as a 
measure for the protect10n of maritime species, it was essential that the zone of territorial 
water.s should be extended, f~r purposes of ruhery, to 12 or 15 miles. In our opinion, this is 
practically the only step reqUired, and we base our opinion on the following facts : 

I. T~e theory_ of the extensive ~!Vatio~ ~f maritime species has been disproved by 
modern .sc~ence, which has succeeded m 1dentifymg local varieties or species formerly held 
to be IDlgratory, such as the variety of whiting called "pescada", and others. 

b t
2h· 

8
Nt otemethhods can be successful unless based on economic control and supervision 

Y e a w om such measures concern. 
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3. Except in special cases, such a11 that of the cetaceans, to which we make special 
reference, and that of the North Sea, which ia entirely a continental shelf, the point of 
interest for each State ia its own continental shelf, where the edible species dwell. 

4. If the zone of terntorial waters were, for purposes of fishery, increaaed to 12 or 
15 miles - a step which ha11 already been taken under the legislation~ of various countrie11 
for other, albeit less important, purposes - each State would have ita continental shelf 
included in its own territorial waters and would consequently be able in that area to adopt 
such rules as it might hold to be most desirable for the preservation of species. 

· · 5. Riparian States are alone able to exercise active, constant and efficient economic 
control over their coastal zones. 

6. Punishment for the infringement of fishery laws can only produce effective results 
when imposed by the riparian State within whose waters the offence bas been committed, 

Cetaceans are the species of which naturali!t~ kn(Jw least. Admitting, however, that 
restrictions are necessary in this case to prevent the extinction of tho species, we think 
it would be sufficient for the Powers concerned to conclude a 11pecial treaty or agreement 
for the purpose of preventing : 

(a) The catching of females with young; 
(b) The catching of young cetaceans; 
(c) The use of floating whaling stations. 

The Powers concerned might, of course, subsequently ad~pt such other measures 
a11 they held to be desirable or necessary . 

. The Pow11rs concerned might also consider the question of the catching of pinnipedia. 

The same observations might apply to the particular case of t.he North Sea., 
the riparian States of which have already concluded a convention among t·hemselves ; 
it should be noted that the Permanent International Council for the Exploitation of the 
Sea, which has its headquarters at Copenhagen, and includes among ita membera offirial 
representatives (Jf the States interested in the North Sea, has for some time past had this 
problem under consideration. 

This Commission therefore takes the view that, apart from special cases which should 
be dealt with by the States directly concerned, the only gP,neral measure necessary is the 
extension of territorial waters for fishery purposes to 12 or 15 miles. 

QUEBTIONN"-mE No. 2. 

Letter of October Btl&, 1926. 

With reference to my letter of yesterday'll date, I have the honour to trans~t to 
you herewith sixteen copiesl, in order to be distributed to the members of ~he Comm1t~et 
of Experts for the Progressive Codification of International Law, of t~e English translatiOn 
of the report dellling with Territorial Waters by the Permanent Comuuttee on luternatiunal 
Maritime I.aw, which is meeting at the Ministry for 1\larine. 

(Signed) DA Cosu CABE&&L. 

QUEBTIONN...mE No. 6. 

Letter of October 14th, 1926. 

With referenr.e to my letters of October 7th and 8th (S. d. N. 35), I hav~ the honour 
to tranRmit to you herewith the reply to Questionnaire No. 6, Piracy, estabhshed by the 
Committee of E.'l:perts for the Progressive Codification of International Law, referred 
to in your letter C. L. 25.1926. V, dated 1\larch 22nd last • 

. (Signed) DA CosU CABE&AL. 

• This document has not been reproduced llere. Copies W618 diatributed to the membera of tile Committee. 
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REPORT BY THE PERMANENT COMMITTEE ON INTERNATIONAL MARITIME LAW (LISBON). 

Questionnaire No. 6. - Piracy. 
[Translation.] 

The League of Nations Committee of Experts for the Progressive _co~ication of 
International Law adopted, at its session held in January 1926, Questwnnall'e No. 6, 
comprising among others the following question: 

"Whether and to what extent it would be possible to establish by an international 
' ' . f . " convention appropriate provisions to secure the suppresswn o pl!'acy • 

This question was referred to a. sub-committee, whose conclusions wert> embodied in 
a report signed by M. 1\Jatsuda.. The Portuguese Perma~ent Commission has very carefully 
considered this report on which it presents the followmg comments. 

The report shows a. thorough knowledge of the general doctrine on. t~e sub~ect •. There 
are, however, certain doubtful points to which the Portuguese Commisswn thinks It well 
to draw attention. 

The report (A, I) says that piracy bas a:s its field .of ~peration only the high seas; the 
inference is that the S!lme acts, committed m the territonal wat~rs of ~ Stat~, do. not fall 
under international law. But history teaches that the attacks of pll'ates m ancient times and 
in the Middle Ages were almost always commi~ted nea.! the coasts, a~d that, .genera~y, 
.the pirates landed and attacked villages plundenng, lootmg, and murdermg and kldnappmg 
the inhabit.ant~. It was thus that the pirates acted on the western coasts of Europe, 
and later the Barbary pirat.es in the Mediterranean, though the latter, it must be said, 
preferred to attack on the open sea. It is true that nowadays piracy in either form has 
become rare. But from time to time piratical acts are still committed, either on the high 
seas or on the coasts, especially in the Far East, and there appears to be no great difference 
in the gravity of the offence whatever the scene of the robbery. 

As regards the suppression of piracy, the report quite properly says (Article A, 11(2)) 
that, if a vessel is only under suspicion, a warship is authorised to verify its true character. 
But it adds that, if the suspicion proves to have been unfounded, the captain of the suspected 
vessel is entitled to reparation or compensation according to circumstances. This right had 
perhaps better not be established. It may be assumed that the commander of a. warship 
does not act without due consideration; though doubtless cases may occur in which his 
suspicions prove to be unfounded. Just as, in time of war, a belligerent searches a neutral 
vessel, and, that vessel's neutrality having been established, no reparation is due to it on 
account of the delay in the voyage, here also it would seem that the delay of the ship would. 
be sufficiently compensated for by the sense of security afforded by the navy's vigilance. 

The report goes on to deal (B) with acts which it classifies as piracy in accordance with 
treaties or the laws of individual States. 

Among these acts the report cites (I), in the first place, privateering. It seems to admit 
the legality of privateering in certain circumstances. But the Declaration of Paris of 1856 
expressly. Iars. down: "Privateering is and .shall. remain abolished". Accordingly, 
pnvateermg 1s illegal, at any rate for States whiCh signed or adhered to the Declaration. 
In perhaps the most-recent work on international law, International Law for Naval Officers 
published at Annapolis in 1925, we find (page 96): "Privateering was abolished by th~ 
Declaration of Paris, 1856". Moreover, the participation of merchantmen in operations of 
war is regulated by the 7rh Convention of the Hague Peace Conference of 1907 which 
lt.>galised the existence and action of converted ships. Such ships, which are placed on ~xactly 
the same footing as warships, were largely used in the late war, and therefore the theory of 
the legal existence of privateers is no longer admissible . 

. A fort!ori! it seems impossible to admit, as is suggested in the report (B, 2), that a. vessel 
wh1~h, while Its ow~ country remained neutral, had received a commission from a. foreign 
belligerent Statt>, nug~t capture vessels belonging to a P?wer which, while an enemy of that 
Rtat~, was at p~ace With the vessel's own count.ry. Obv10usly such a. ship would have to be 
considered a pll'ate. 

Quite possibly some of the above objections have already been raised in the Committee 
of Experts, as most of the points referred to do not appear in the draft Provisions. In a 
gener~l way, the Por.tug~ese Pe.rmanent Commi.ssion accepts the draft, subject to the 
followmg remarks, which It subnuts for the a.ttentwn of the Committee of Experts. 

Article 1. - Add after the words "the high sea" the words "or on the coasts". 

Article 2. - Add at the end: "and accordingly the right to continue to fly that 
flag". . 

Article 4, paragraph 2. - The application of the second part of this paragraph · 
"~nles~ these acts are. inspired by purely political motives", might give rise to awkwar;i 
dlllcnssiond ; perhaps It would be better to omit these words. 

Article 6. - Omi~ the words "if after examination the suspicions are proved to be 
~nfoun~ed, the captam of the suspected ship will be entitled to reparation or to an 
~ndemmty as the case m:"y be:•. If this omission is adopted, the words "on the contrary" 
m the paragraph followmg will have to be omitted. 
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QUF.STIONNAIRE No. 4.- RESPONSIBILITY OF STATES, 

[Translation.] 
Letter of M arclt 14tlt, 1927. 

The Faculty of Law at Lisbon has carefully studied M. Guerrero's report on the 
important problem of the responsibility of States for damage done in their territories to 
the person or property of foreigners. This report was communicated to the Portuguese 
Government by the League of Nations Committee of Experts for the Progressive 
Codification of International Law, and was forwarded by that Government to the Faculty 
of Law with a request for an opinion thereon; and the Faculty, having completed its task, 
desires to submit the following considerations : 

In communicating its report the Committee of Experts puts the following question :
"Whether, and, if so, in what terms, it would be possible to frame an international 
convention whereby facts which might involve the responsibility of States could be 

· established, and prohibiting in such cases recourse to measures of coercion until all possible 
means of pacific settlement have been exhausted." 

· The Faculty's reply to the first part of this question is in the affirmative, and - to 
use the terms employed in the circular letter of the Chairman of the Committee - it is of 
opinion that the settlement of this problem by means of an international convention is 
desirable and realisable. 

The main difficulty of the problem, namely, the definition of the general principle of 
the responsibility of States, may be regarded to·day as settled, in view of the work of the 
German and Italian schools and the repeated refutation of the work of the so·called 
Austrian school. · 

This principle, as evolved in these recent works, may be still comparatively unknown, 
and it is even yet possible that erroneous principles may be cited in support of diplomatic 
claims; nevertheless it is the principle which is undoubtedly predominant. to·day, and it 
may be regarded as having secured international acceptance. In point of fact, Article 
34 of the Statute of the Permanent Court of International Justice lays down that "only 
States or Members of the League of Nations can be parties in cases before the Court", and, 
according to the preparatory work on the subject, this provision is based on the principle 
that international law is concerned only with inter·State relations; in other words, States 
alone and not individuals have international rights and duties. 

As Lord Phillimore says, the individual is not civia mundi; he must always be a subject 
of a State, and his rights and duties are circumscribed by and relate to that State alone 
and are defined by its municipal law. International law deals with the mutual rights and 
obligations of States, and in consequence States alone are subjects at international law. 

This principle having been laid down, it is not difficult to deduce the logical and 
juridical consequences which ensue from it; this is what M. Guerrero has done, and, 
generally speaking, his conclusions may be accepted. 

The points that require to be modified or supplemented are only of secondary, though 
by no means of negligible, importance. 

Thus, the third conclusion fixes responsibility in the matter of political crimes. But 
what is a political crime t 

Theories and definitions of the subject are legion, and agreement is far from having 
been reached. Nevertheless, in order to remove the doubts, difficulties and disputes which, 
as the past history of the subject testifies, will inevitably ensue, it is essential that this 
definition should be given either in the Convention in question or in some other Convention 
dealing with political crimes, such as, for example, the Convention on Extradition. 

In point of fact, a report on the subject of extradition has been submitted to the 
French group of the International Law Association, containing a proposal to adopt the 
definition of a political crime given by the Institute of International Law at its Geneva 
Session of 1892 (Articles 13 and H). This definition is by no means perfect, but it is 

. nevertheless the definition which has secured the greatest measure of support, and that is 
a reason in favour of its acceptance. 

The sixth conclusion lays down that the duty of the State as regards legal protection 
must be held to have been fulfilled if it has allowed foreigners access to the national Courts 
and freedom to institute the necessary proceedings whenever they need to defend their 
rights. · 

In our view, this provision is inadequate, and ita lack of precision might give rise to 
abuses. We think that the right of access to the national Courts and the right to appear 
therein, as plaintiff or defendant, should be granted to foreigners on the same terms as to 
nationals, without restrictions and including the benefit of judicial assistance, which, if 
embodied in a convention, would ensure reciprocity for all the signatory Powers. 

A provision of this kind should be specially framed to prevent the possibility of some 
State subsequently, though not depriving foreigners of the right of access to the courts of 
First Instance or of Appeal, rendering the exercise of this right difficult, or so circumscribing 
it, as to render it valueless. . 

SimUarly, as regards the judicial protection which a State owes to foreigners, and as 
a consequence of the clause we have just examined, the sixth conclusion lays down that 
"a judicial decision, whatever it may be, and even if vitiated by error or injustice, does not 
involve the international responsibility of the State". 
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h th Portuguese (Constitution, Article 3, 
Under some sys~ms of law, however, steuc ·:tims e of J"udicial errors in crimina.l cases, 

No. 3,), the State 18. bound to c~mpensa. Vl 

whether they are na.ti~na.ls ~r fore~gners. f this kind should be included in an international 
We think it only n~ht t at a. .c a.use o ei era who are being tried for criminal 

tonvention on the subJect, pa.rtic~l~~ly as for ~ . d nsurin. g their defence than 
ofiences have as a. role, fewer facilities for orga.wsmg an e 
nationals of the country in question. .. • dis t hi h arise between 

two kt~t~~\!h!r~~~~e~~m~g!c~:;~:e~~; 1:~!!:St wft~fn th;~e~o~~ o~:~e of th~ States 
must be sub!utted to an international commission of enqwry a.ppolD:te~ to exa.mme the 
facts" and that "if the report of the commissioners adopted by a ma.J!>nty vot~ does not . 
result' in the incident being closed, the parties co~c~rned must ~~boot the dispute to 
decision b arbitration or some other means of pacific settlement • 

We y ee as regards the first part; but, as regards the secon~, we wo~d prefer that the · 
dis ute s~uld be submitted to the Permanent Court of Interna.twnal Justice at ~he Hague. 

p Since this Court is in existence, every oc~a.sion should be. taken to extend _1ts pow~rs, 
and thereby increase its authority and prestige: Moreover, if w_e a.cc.ord. to 1t exclum.ve 
jurisdiction in these qu_estions, we shall more easily secure that uniforooty m legal pract1ce 
which is so highly desrra.ble. . G ' 

Such are the observations suggested to the Fa.c~lty of Law at Lisbon by M.. uerrero s 
admirable report on a. very difficult problem, and 1t has the honour to suboot them for 
consideration to the Government. 

(Certified true copy.) 

March 14th, 1927. 

(Signed) .AI. Fr. d'ANDRADE1 

.Attac~, Secretary General of the Portuguese 
League of N ationa Office. 

Roumania. 

Letter of November 20th, 1926. 

QUESTIONNAIRE No. 1.- NATIONALITY. 
[Translation.] 

Rouma.nia. is prepared to sign any convention on nationality: (1) because the political 
side of the question has been settled by the Treaties of Peace concluded after the Great 
War; (2) because our population is ~ontinually increasing;_ and (3) because, as R~uma~ 
possesses sufficient resources to nourish her whole populatwn, the problem of eoogration 
gives no ground for anxiety. · 

The main point of interest at the present time is the case of foreigners living in 
Roumania. whom we cannot transform into Roumanians until we have assimilated the new 
Roumanian population which we received after the war. 

Faithful to the system of jua aanguinia, it is not in the interests of Roumanians to make 
any concessions to the system of "the place of birth" other than those imposed byJorce of 
circumstances ; we do not, therefore, think we can accept either Article 3 in its entirety 
or Article ' of M. Rundstein's preliminary draft. 

The Roumanian Law of February 23rd, 1924, on Nationality attributes Roumanian 
nationality to foundlings-rightly so, we think; for the solution is a. natural one admitted 
all over the world, and there is a very strong presumption that such children have been 
born of Roumanian parents, since the vast majority of the country's inhabitants are 
Roumanians. · 

Children born of parents without any nationality aJso continue to be foreigners, and the 
Royal Government could not accept them as Roumanians by reason ·of their place of birth 
in view of the fact that their parents ought themselves to have taken the necessary steps 
to acquire either Roumanian citizenship or a. foreign nationality. There is no connection 
between such children and foundlings. In Article 3, therefore, we feel that we can only 
accept the part in which it is stated that "a child born of parents unknown ••• acquires 
the nationality of the State in which it is found" - a principle which is also sanctioned by 
Roumanian law. · 
" Article.4 o~, t~e pre~mina.ry draft is.m~rely a case of the application of the system of 
p~ _of brrth (JUB '?ll), and ~s. such 1t 18 contrary to the principles of our legislation, 

which 18 based on the JUI 1angu1nu. The Royal Government is therefore unable to agree 
to this article. . 

~e have no objection t!l t~e.provisions of Article 51 which provide a fairly satisfactory 
solution for. th~ case. of an m~VIdua.l _possessing two or more nationalities. 

The pnn01ple laid down m the frrst part of Article 6 is absolutely sound. We also 
hold that the ~ec~nd part o.f ~t.icle 6 is acceptable, because we think that a State which 
grants naturalisa~wn to an mdiVIdual has no need to ascertain whether the foreigner's 
own lawa allow him to change his nationality or not.· 
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. A:r~cie 7 of the above-menti?~ed ~oumanian law has _adopted a contrary solution, 
smce It mcludes, among the conditions Imposed on the formgner, a proviso that he must 
hav!' lost or loses his original nationality. This condition gives rise to a whole host of 
difficulties and can only be justified on the ground of an urgent desire to avoid a conflict 
of nationalities. 

The granting of nationality by way of naturalisation is an act of sovereignty which 
need not in the least be influenced by the provisions of a foreign law ; that is a point 
which is almost universally admitted. 

Article 7 makes provision for a case which may arise under the terms of the Roumanian 
law (Article 71 paragraph 6), which lays down that a. foreigner may only become a Roumanian 
if he has lost his former nationality or loses it immediately he becomes Roumanian 
by naturalisation. It is possible, however, that, after obtaining his country's permission 
to change his nationality, the foreigner Inight, for some reason or other, be unable to 
acquire Roumanian nationality. He would then be left without any nationality at all. 

Article 7 of the preliminary draft puts a.n end to this situation : "A release from 
allegiance (perlnit of expatriation) shall produce loss of the original nationality only at a 
moment when na.turalisa.tion is actually obtained in one of the contracting States. Such 
release shall become null and void if the naturalisa.tion is not actually granted within a period 
to be determined". 

Articles 8, 9 and 10 refer to the situation of a woman who marries a foreigner, and 
Article 9lays down the principle, which is admitted in most legislations: "A married woman 
loses her original nationality in virtue of marriage only if a.t the moment of marriage she 
is regarded by the law of the State to which her husband belongs as having acquired the 
latter's nationality". Paragraph 2 of this article rightly extends the principle to cases in 
which "change in the husband's nationality occurs during the marriage" : "the wife loses 
her husband's nationality only if the law of her husband's new State regards her as having 
acquired the latter's nationality". 

This, of course, is logical, but the formula. does not dispose of every difficulty 1 since 
there are laws similar to ours, which allow a Roumanian woman who has married a foreignar 
to retain her Roumanian nationality and the wife of a. foreigner who becomes a naturalised 
Roumanian to retain her original nationality. 

As we are discussing the poRsibility of a convention, why should not the contracting 
States undertake always to accord to the wife the nationality of the husband, whether it 
be his original nationality on marriage or the nationality he acquires by naturalisation t 
Why, again, should not the wife be allowed to retain her nationality both in the case of 
marriage with a foreigner or the naturalisat.ion of the husband after marriage t It is in 
the interest of both husband and wife that they should be of the same nationality as long as 
they are married. . 

The solution proposed in Article 9 may cause some difficulty. Take, for instance, 
the case of a Roumanian woman who marries a Frenchman and thus acquires French 
nationality 1 both according to our law and French law. The husband becomes a naturalised 
British subject after marriage, whereas the wife does not desire or is unable to obtain her 
husband's nationality, so that she continues to be French. Why, in this case, should she not 
revert to her Roumanian nationality! She only became French in order to possess the same 
nationality as her husband. That she should continue to be French aft.er her husband 
has become British is quite illogiC'al ; the situation would be merely the fortuitous outcome 
of legal rules. -

Article 8 deals with the position of a woman who recovers her nationality after the 
dissolution of her marriage ; it lays down that in this case the woman shall ipao facto lose the 
nationality she has acquired by marriage. This is a perfectly just solution, against which 
no objection can be raised. 

Article 12 la.ys down that an adopted child does not acquire the nationality of the 
person adopting it but retains its original nationality. 

This solution is unanimously accepted. Even should the principles of law incline us to 
admit that an adopted child acquires the nationality of the person who adopts it, such a 
solution should be rejected in a convention, because any decision to the contrary would be 
making adoption a sort of clandestine naturalisation. 

Article 11 deals with the situation of illegitimate children who may subsequently be 
recognised and rendered legitimate by their parents. It lays down that these children 
shall retain tht<ir nationality of origin unless the law of their parent's country accords 
them their parents' nationality as a result of their recognition or legitimation. 

illegitimate children are always certain to possess some nationality, because either they 
are foundlings, in which case they acquire the nationality of the place in which they were 
born, or they are recognised by their mother, thus acquiring the latter's nationality, so that 
their recognition by the father or thE'.ir legitimation should rE>,sult in a change of nationality. 

In short, except for the second part of Article 3 and the whole of Article 4, which are 
only two applied instances of the application of the system of the place of birth which 
Ronmania, being favourable to the strict system of jtU •angumiB cannot admit, all the 
other solutions, which are dictated by the principles of law and practical utility, might be 
accepted by the Roumanian Government. 
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QUESTIONNAIRE No. 2.- TERRITORIAL WATERS. 

The uestion of the territorial sea. is a complex one; up to the prese~t, there~~eS~~~e~s 
not beenqpossible to establish uniform principle~ rec~fruse~t:t~~ o~~~~c~ysuch State~ 
The need for a portion of the sea along the coast o man ime ~ . · . 
may exercise c~rta.in rights is admitted th;roughout tlfhe world. t' hich forces States to 

It may be said that it is the very nght of sr, -pr.efte~a iO~. w 
appropriate this portion of the sea., known as the terntonal sea. • . . 

What is the nature of this right f In our opinion, it is the S~ateh's ~g~t 0~ sov~%.1~:1! 
which extends over this part of the sea.. We may therefore adnnt t e egmmng o 
1 of the modified draft Convention, which is worded as follows : "The State r:s~es::s 
sovPrl'ign rights over the zone which washes its coast". W~ thmk,, however, a. e 
second part of the paragraph might be modified, without altenng the idea and ~eanmg ~f 
tbe phrasl', by in~erting the follo~ng in place of the .present text : "e~,cept tn cases m 
which definitely established proVl&Ions or customs exist to the contrar;r : 

Thus a general principle would be laid down which would not be limited to the cases 
enumerated in Article 1 of the draft. . . , · ht f 

The second paragraph, as it ~s a consequen~e of :ecogrusmg the State s ng o 
soverl'ignty over its territorial sea, iS not open to discusswn. . 

But how far does this territorial sea extend! OPPENHEIM, m th~ Year-Boo1r ~~ the 
Institute of International Law for 1913, pages 404 et. ~qlf.·• says that the right of so"!ere1gnty 
which a State is recognised to possess over the territonal sea engenders not only nghts but 
also obligations in time of peace a.nd in time of war. 

This means that the right of a State over the sea shoul~ obvio~sly. ex~end as .far as 
that State can exercise its authority in the event of that nght bemg mfringed ; 1t has 
therefore been argued that the limit should coincide with a gun's range. Owing .to modern 
inventions, however, it is recognised tha~ such.an area: would now: ?e too extenSive; so~e 
therefore, have lilnited it to three nautical miles~ as m the modified draft ; others to s1x 
mill's, as in the prilnitive draft. · 

Another question which arises is whether. one ~in~le zone should be establis~ed ~r 
several. If States are to adopt uniform proviswns, 1t 1s to be hoped that the cho1ce wtll 
fall on a single zone - all contracting States exercising absolutely silnilar rights within 
their own zone. In the draft Convention, as in most treaties, this zone is fixed at three 
nautical lniles, and we think that this ought to be accepted. 

Outside this zone the draft provides for another, in which States may exercise 
jurisdictional and administrative rights, on the ground either of "custom or vital necessity". 
These expressions are somewhat vague. Almost any right may be regarded as an 
administrative right or as being of vital necessity. Where, then, are such right11 to end ! 

Had the proposal for creating an International Waters Office· been maintained, the 
latter lnight have 11upervised the application of these rights; but if the proposal ie dropped
as decided in the modified draft Convention- States will be left practically free to multiply 
their rights and privileges at will. 

The International Waters Office would have been very useful, becau11e it Inight have 
been instrumental in unifying the rights of States which derive from custom. 

As regards bays, Article 4 contains adlnittell provisions on this subject; no objections, 
therefore, can be raised on this point. It may be observed, however, that, according to 
established rules - and according to Mr. Wickersham also - the line from which the 
territorial sea begins to be measured is thR.t between the two coasts nearest to the opening 
from the sea where the distance is twelve nauticallniles, and not ten lniles, as in the draft-

Article 5, which defines the territorial sea around islands and archipelagos, may be 
accepted without any observation. As regards straits, the draft Convention lays down 
that: "straits subject to special conditions shall continue to be subject to these provisions; 
consequently, tbP. Dardanelles and the Bo~phorus, which interest us particularly, will still 
be governed by t.he Straits Convention which forms an Annex to the Treaty of Lausanne". 

Other straits are divided into two cl';l-sses according as to whether their shores belong to 
only o~~:e State or to several. ln the fust case, the sea is held to be entirely territorial 
water! m ~he second, each Stat~ bas. sovereignty over its side of the sea, which is regarded as 
a terntonal sea up to the median line. Thest> provisions are adlnitted if the !!trait a.t its 
two extrelnit.ies is not broader than ten nautical lniles even though at ct>rtain points 
within the strait, its breadth be greater than the above. ' ' 

The right of pagsage through this territorial sea is recognised in the case of vessels 
persoiiJI and goods. 1 

. Bonmania is obliged, .under existing treaties, to respect this principle. For inl!tance, 
m the Treaty concluded With the Allied and Associated Powers on December 9th, 1919 she 
underta~es .to accord thea~ ~owers the right of free communication and transit thr~ugh 
her. temtonal wat~ra. ~h1s 18 also the case under the Barcelona Convention on Communi
cation& and Transit, whwh Roumania has ratified. 
. In 11uch c~~o~~es, natur~lly, existing rights, such as that of the coast-wise trade which 
11 mually reserved for nationals, 11hould be respected ' 

. We think that at the end of the second parag;aph of Article 7 the foll~wing words 
Dllgbt be added: "existing rules being duly taken into account". 
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Ri~ht C?f passage includes the right of sojourn in so far as the latt.er may be nece~si\J'y 
for naVIgatiOn. 

. Submarin~s can only be accorded this right if they navigate on the surface, for other· 
w1s~ the secunty of the State might be endangered. Article 9 refers to the jurisdiction to 
which vessels navigating the territorial sea shall be subject. 

If the sea in question is simply a continuation of the territory of the StatE~ as 11ome 
publicists maintain, persons and things therein should be subject to the jurisdiction of the 
courts of that State, particularly as reg'ards criminal jurisdiction. 

Th~ distingui~hed Rapporteur for the draft Convention, however, regardP this juridical 
conception- whiCh Oppenheim, by the way, admits - as "mon11trous''. in view of its 
con11equences (see report, page 21) 1. 

.. In civil matters it would certainly be very difficult, in practice, to suhjcct veRsels 
passing through territorial waters to civil jurisdiction, so that the rule laid down in the 
first paragraph of Article 91 under which such vessels are exempted from l.'ivil jurisdiction, 
il! admissible. · 

As regards offences and crimes, a distinction is usually drawn between offences 
committed by or against the crew or personll who happen to he aboard and which do not 
affect public order, and offences again11t persons who are not members of the crew or who 
are passengers. The Rapporteur inRtanees the case in which a pilot might be murdered or 
paid with counterfeit money. In the former case suc.h offences are not subject to the 
jurisdiction of the local courts ; but in the latter case they are subject to such. jurisdiction 
whenever, of course, the acts committed are regarded as offences under the law of the 
State and the courts of that State are held to be competent. 

The same principles are applied in criminal proceedings in general (although they are 
not everywhere admitted in the case of merchant vessels in foreign port11), though somet.imes 
the courts of the State are competent to deal both with offences which distnrb publio order 
and with cases in which the captain of a vessel has requested the local authorities tu 
intervene. · · 

Contrary to the rule which holds good in the case of vessels pa~sing throu~rh territorial 
waters, merchant vessels when in port are subject to civil jurisdiction, for ports form n.n 
integral part of the territory of the State. This point is beyond aU dispute. 

This is the principle which the draft adoJ:ltS in Articles 9 and 13. 
The right of warships to pass freely through the territorial sea is recognist~d ; warships 

are, however, subject to certain special restriction!\. 
Warships are regarded as forming an integral part of tht~ sovereign State whose flag 

they fly; that, however, dol's not mean that they may act in any way they Jllease in the 
territorial waters of another State. In particular, they may not commit any acts which 
could detract from the public security and order of a State. They must also observe the 
laws and regulations regarding navigation, anchorage, health, etc. (see Article 12 of the 
draft). 

Naturally this list is in no way limitative. 
If the vessel does not comply with these provisions or respect the safety of the State, 

the State must be o.llowed the right to forc.'e the vessel into compliance; consequently the 
draft is right in defining the methods by which the local authorities may issue a semi
official warning in courteous terms, and, if this is without effect, request, and if necessary 
compel, the vessel to put to sea. 

But in order to avoid incidents of so serious a nature, the draft lays down that such 
measures, except in urgent cases, can only be taken upon the instructions of the Central 
Government. 

Concurrently with its right of dominion or sovereignty over the territorial sea, a 
riparian State also possesses the right to legil!late over or administer this part of the sea, 
subject, of course, to the restrictions laid down in this Convention. 

Consequently, a State may take the necessary steps to ensure respect f~r its laws n:nd 
administrative regulations, and may continue, in the open sea, the pursmt of offendmg 
vessels which it has commenced in its territOiial waters, but only up to the limit of the 
territorial waters of another State. Beyond this it cannot continue pursuit, heranse that 
would involve a violation of the territorial water1.1 of the other State. The first State may 
not therefore capturl' the offending vessel in these foreign waters. 

In the case of capture on the high seas, such capture shall be notified to the State to 
which the vessel belongs. 

In conventions between States regarding transit and navigation on international 
waterways, .it has become an admitted principle to treat all States on an equal footing and 
subject them to equal dues whenever these dues are levied solely for the purpose of meeting 
expenditure for supervision and administration. 

The draft provides for the adoption of the same principles in the territorial sea, with 
the exception of vessels which have been forced to enter it as the result of fJiB major. As a 
further consequence of the right of sovereignty of a State over its territorial sea, the State 
and its nationals are accorded priority rights over the soil, subsoil and products of the sea. 

I See '7 of the present document. 
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In view of the fact that the fishery problem is a very complicated one, we must devote a 
separate chapter to this question. · h h t nee 

The provisions of this draft Convention, which has been drawn up Wit su~ ~ompe e t 
and skill by the distinguished Rapporteur, could be adopted by the Roya overnmen 
subject to the observations set out above. 

QUESTIONNAIRE No. 3.- DIPLOMATIC PRIVILEGES AND IMMUNITIES. 

Towards the diplomatic and consular representati:ves at Bucar~st the Royal Government 
has always displayed an "international courtesy" hig~ly app~ecia~e~ by all. . .. 

Roumania has almost invariably accorded these diplomatic pnVIleges and rmmumti~B 
not only to the heads of diplomatic Inissions but also to other members of staff and thell' 

families. . h t bl h ll b It has carried "courtesy" so far as to arrange tha~, day and mg t, a cons a e s a e 
stationed before each legation and shall be at the serVIce of the legat10!1· It has granted 
legations first-class travelling permits on all the railways; has sometrmes .Placed s.aloon 
wagons and yachts at their disposal for travel !"nd pleasm:e, an~ has Cl~used Its factones to 
manufacture articles of a highly superior quality for foreign diplomatiC agents. . 

The Roumanian Government therefore can hardly be suspected of any desll'e to 
abolish existing customs and traditions. . - . . . . . 

It feels, however, that certain principles - esp?mally that of JUdima~ .rmmumty -
which are still scrupulously observed at the present time, ought to be modified to a very 
considerable extent. 

Law 1·eviews and summaries show that in most European countries, particularly 
since the war, there has been a tendency on the part of certain diplomats to take refuge 
behind diplomatic immunities in order to avoid civil and commercial obligatio!ls. 

Owing to this immunity, tradesmen, landlords and banks have expenenced vast 
difficulty in asserting their rights, which in several cases have been absolutely incontestable. 

Innumerable are the disputes which have arisen. These disputes have placed adminis
trative and judicial authorities in a most embarrassing position, and the Ministries of 
Foreign Affairs in many countries have had to struggle against serious difficulties. 

This unenviable situation of the Government in due time affects the position of the 
diplomatic and consular corps itself - the prestige and credit of the latter are lowered. 
As a result of certain notorious cases, diplomats have experienced difficulty in 
obtaining apartments, the landlords fearing that in case of dispute they may be confronted 
in their own courts with a plea of incompetence. In several instances diplomats 
have been obliged to offer bankers' guarantees before they could obtain a house or 
purchase goods on credit. 

For the above reasons, we are inclined to think that some modifications are required 
in the principle of immunity from civil and commercial jurisdiction which is granted not 
only to heads of missions but to other diplomats as well, and in the principle that heads of 
missions are to be accorded immunity in respect of acts other than official acts. 

The renunciation of these immunities by a diplomat upreasiB verbis in a contract of 
private law might also be taken into consideration by an international conference convened 
to settle these questions. The diplomat would be solely responsible to his Government for 
the legal effects of this renunciation should he not have obtained his Government's 
authorisation beforehand. The same would apply if the diplomat came forward spon
taneously before the judicial authorities and definitely expressed his desire to subinit 
to local jurisdiction. . 

• • • 
As regards the other questions considered, the Royal Government agrees to most of the 

Rapporteur's suggestions. 
In particular, and in agreement with the Institute and doctrine, it admits that a person 

on the staff of a f!'reign. legation who exercises a profession in the country - especially 
a person engaged m busmess - should not be accorded immunity in respect of acts 
performed by him in the course of business • 

• • • 
With regard to the persona who should be entitled to diplomatic prerogatives the 

R?Y~ Government is of. opini~~ that these privileges ought to be confined to heads of 
IDlBSlOn~, members of theu families actu'!'llY living with them, and their official staff. 

. This fo~m.ula, as the Rapporteur himself observes, would possess the advantage of 
bemg so definite as to exclude all further controversy • 

• • • 
It would ala? be desirable to consider the question of the servi~e of acts _ both in 

re~~~t of caaea m court and other matters - issued by Ininisteria.l authorities or local 
Dlaglltratell, euch as summonses, subprenas, etc. 
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These acta have sometimes been classified as acta the very issue of which can on no 
account be admitted : but it is quite surely conceivable that such documents might be 
served t~o~gh the Ministry for Foreign Affairs. This is the only possible method of 
commumcating these acts to the person concerned with any rapidity, seeing that no officer 
of t~e law can enter legation premises or the private dwelling of a diplomat, and that 
service through the diplomat's own Ministry for Foreign Affairs would be too expensive and 
lengthy a procedure. Another advantage of this system would be that the Government 
of the country wonld be informed of the dispute which had arisen between the diplomat 
and the national, so that it might sometimes offer to intervene and prevent the affair from 
assuming large proportions. 

• • • 

As regards the question of executing judgments delivered by the national courts 
against a member of a mission, it is clear that executory measures could not be taken inside 
the legation or the private residence of the diplomat. We might conceive of execution 
on the agent's private property situated elsewhere than in the above premises (railway 
stations, warehouses, banks, etc.), or by means of an order for the enforcement of a foreign 
judgment granted by the courts of the diplomat's own country. This question, which is 
by no means a simple one, shonld merit the particular attention of the international 
conference. 

QUESTIONNAIRE No. 4.- RESPONSmiLITY OF STATES • 
• 

In general, the Royal Government agrees with the Rapporteur's conclusions. It will, 
however, propose certain amendments when the suggested international conference 
takes place. 

With regard to illegal action on the part of officials, the Royal Government ventures 
to draw attention to the wide divergency which exists between the Latin and Anglo-Saxon 
systems. 

It is also of opinion that equality of foreigners and nationals in the eyes of the law 
shonld constitute an international dogma. It is also of opinion that the cautio judioatum 
11olvi should be abolished. 

QUESTIONNAIRE No. 5.- PROCEDURE OF INTERNATIONAL CONFERENCES. 

In principle, the Royal Government agrees with the Rapporteur's conclusions. Since, 
however, the character of international conferences may vary to an infinite degree as 
regards the body which convenes them, the reasons for which they are convened, the 
persons who take part therein and the time and place of their meeting, the only acceptable 
formuloo would be those which could be adapted to all circumstances.· 

Far from facilitating the work of international gatherings, too rigid a body of rules 
would engender numerous difficulties and, in particular, disputes regarding the application 
of the codified provisions. 

The Royal Government therefore reserves the right to make numerous suggestions 
on this subject when the proposed international conference takes place. 

QUESTIONNAIRE No. 6.- PIRACY, 

1. Present-day imponance of the problem of piracy. 118 uniTJerBaUy penal nature. 
2. Treatment of the problem of piracy with a TJiew to the codification of international law. 

. 1. Is piracy an important problem t<!·day I That is the essential question w_hich 
must be answered before we proceed to constder the draft prepared by the Sub-Committee 
for the Progressive Codification of International Law. 

If we simply adopt the traditional conception as accepted in most wor~s and 
monographs on the subject, we cannot help asking ourselves whether the Committee of 
Experts ought not rather to have dealt with other problem~ which a;e of gr~ter importa~ce 
to the world to-day but do not appear in the list of subJects of mternat10nal law whtch 
the Committee drew up with a view to their settlement by international agreement. 

If however we take a broader view of the question, we must admit that, in view 
' ' f . of future developments as regards the character of the measures o suppress10n, 

the Committee of Experts has shown great foresight in including piracy in this list. 
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.db1ol~M piracy (piracy jure gentium) J is regarded to-day as an offence o~ a special 
character, because it is punilhable wherefJer encountered. We already s~e here m em~~yo 
the principle- which, in future social relations will become the pract1ce- of penalismg 
throughout the world violations of laws which are common to every country. 

2. How ought we to treat the problem of piracy to-day in the light of the possibility 
of an international agreement for its suppression t · 

Ought we simply to give conventional form to international usage in the m~t~er, 
omitting any reference to theoretical controversies f Or ought we, within reasonable ~ts, 
to combine the principles of penal and international law and so prepare a draf~ sh.owmg 
the specific characteristics of piracy and, at the same time, by the strict application of 
univel8ally accepted principles, settling all controversies hitherto regarded as insoluble. 

U we can evolve, with reference to the suppression of piracy, a new combination of 
the principles of penal law with those of international law, we shall be able to bring to 
light hitherto-unsuspected aspects of this question which render an international 
convention indispensable. 

In order, however, to avoid departing from the subject of the present report -
which relates to the draft provisions for the suppression of piracy, as drawn up by 
M. MATSUDA. and M. W A.NG CHUNG-HUI and modified by the Committee of Experts- we 
shall reveal these new aspects of the question by analysing each of the provisions of the 
draft in turn and suggesting texts which will bring out the specific characteristic of this 
oUence. 

..Article 1. 

3. Comtituent element• of the offence. 

3. Artic.le 1. of the draft. d~fines pir.acy by stating that it occurs only on the high 
seas .and cons1st~ m the comnnss10n for pnvate ends of depredations upon property or acts 
of nolence agamst persons. 

I~ is not involved in the notion of piracy that the above-mentioned acts should be 
comnntted for the purpose of gain, but acts committed with a purely political object will 
not be regarded as constituting piracy. 

Thus the elements constituting the oUence relate to: 

(a) The.nature of the material actl (it is essential that they should be depredations 
or acts of nolence) ; 

(b) The pl~e where the actl of violence or depredation~ are committed (this place 
must be the h1gh seas) ; · 

(o) Th~ ab1ence of.any State authorisation for the commission. of the acts of violence 
or depredahom (the guilty party must have cominitted them for private ends); 

(d) The motive (the draf~ does no~ regard the motive as a constituent element of 
the oUence, but it states that, if the motive was a purely political one all the constituent 
elements of the offence will not be present, i.e., it will not be a c~se of piracy). 

FIRST CONSTITUENT I<LEHENT OF THE OFFEXCI!l. 

~· .dblects of vio_lence. J!hysical an.d moral violen-ce. 5, Exception-al cares where piracy iB 
conce~va even. wtthout vwlence. 6. Wreckin-g. 

th t 4.. AB regar~s the nature of the material acts, we agree with the authors of the draft 
a puacy usua Y presupposes the commission of .acts of violence or depredations 

i.e.,T!~~~:~~~~b;~~:::~· C:,P~:d:~; ;~!"ic~ ~{:;;~1 e~~t also to moral viol~nce, 
to st!t~~~::::~:~y% o;::r!o r~~~~~:\:!l &~s~~;~ ~~~!:~:~~nm· din1 gd, it wbotuhld bhe ~e~~able 
moral nolence. c u es o p ys1c ... and 

1
• In th_e preeen~ report the Mtabliahed cl&IIOification and ter · 1 · • 'j f'I'"!"'Y. JUr~ gentaum, and f"elalive pira<!y (piracy under the t mmo fgy are ret~med, 1.e., ah•olule pirtuJJI 

~ ~acat1on w doubtl- open to many objections. in our er~a o a convention or by analogy). Th1a 
mlringementa of law, be divided into three main categorise· =~w, ~teo~ piracy m~ht, like all other 
~ ~-· We decided, however, to omit coll8ide;.tiou of t~f"tuJy, 't~·•lalel f"f"tuJy a.nd pi'"tul!J ojtJ 

._ --..-• •• Ulll q uee 1on ae. ymg out111de the acope 
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We also think, as M. Matsuda points out in his admirable report, that a wrecker cannot 
be regarded as a pirate, because he does not employ violence. 

5. There are, however, certain acts which, in our opinion, are clearly acts of piracy 
despite the absence of violence. 

. Thus, on the high seas, in places where there are sandbanks or rocks, a band 
of malefactors might send false signals or information by wireless to mislead ships which 
are in the neighbourhood and so wreck them in order to plunder the wreck; such an act 
should obviously be treated as piracy and severely punished accordingly. 

In such cases, the guilty parties may not have committed direct acts of violence against 
persons or depredations against property in order to despoil their victims ; they would 
only have had recourse to fraud. Nevertheless, this act, by its very nature, is undoubtedly 
closely akin to violence and in any case cannot be placed in the same category as the theft 
of articles from wrecks. 

Property found in the possession of pirates must have fallen into their hands as the 
result of a positive act having as its object the dispossession of the lawful owner. 

Such an act may consist either in physical or in moral violence, or else in corteealed 
violence, characterised by the use of fraudulent devices to bring the owners of the property 
into a situation where they will encounter the violence of the natural elements or into any 
other circumstances whereby they are obliged to abandon their property. 

On the other hand, in the case of the mere stealing of articles from wrecks, the 
property stolen has not left the possession of its owner through a positive act committed 
by the person who appropriates it. A wreck or other accidental occurrence is not the 
result of an act of man but of certain circumstances qnite independent of the will of the 
person who appropriates the wrecked property. 

In order to avoid any controversy and to enable acts of concealed violence to be severely 
punished, we think a text should be drafted to the effect that the act of using fraudulent 
devices to cause ships to be wrecked with the object of despoiling the victims shall be 
regarded as an act of piracy. 

6. As we have been led to consider the question of the plundering of wrecks - which, 
as we have seen, can in no case be classed as piracy - we think that the Committee of 
Experts might also have to consider the preparation of a draft convention for the suppression 
of the offence of the appropriatiofl of articlu from wrecka. 

In the present position of criminal legislation, the conditions governing the punishment 
of this offence vary in every country ; they can, however, be brought under two main 
categories : 

(a) Legislation penaliBing the. act of appropriating an article lost or abandoned 
on account of via major (flood, fire, wreck, etc.). 

(b) Legislation inflicting punishment only on peraona who conceal arliclea found 
when the owner or authorities, knowing such persons, have asked them to return the 
articles. 

The texts of the laws punishing the theft of articles from wrecks generally come under 
one or the other of these main classes of legislation, and we therefore think that an 
international convention should be concluded laying down what fao!oTB should be 
commonly recognised as constituting an offence of this kind. 

Such a convention might also provide that persons who have found articles from a 
wreck are obliged, on pain of a specified penalty, to inform the authorities, who will take 
the necessary steps to preserve such articles or, if they are perishable, to sell them. 

If after a certain period the owner of a wreck did not come forward and claim it or the 
proceeds of its sale, the wreck or the corresponaing sum of. mo~ey ~ould be given to. the 
person who found it, while the State would be allowed the nght •n thu case only to cla1m a 
share - to be fixed by itself - for its Treasury. If, however, ~~e owner doe~ come 
forward, the only amount claimable by the State would be a specif1ed sum covenng the 
cost of transporting, preserving or selling ·the wreck. 

SECOND C'ON~TITUJ!NT ELEMENT OP THE OUENCB. 

7. Place where the aotB of violence are committed ; the high 1eaa. 8. Refutat~n of 
theoriu attributing an wclt~~ively maritime character to piracy. 9. The legal notwn of 
piracy iB bound up with Ike place where the aotB of violence are committed. . 10. Plao~B 
not Bubjeot to the wclt~~ive Bovereignty of any ·State (the high seas, unowned tfJT!llory and, Jn 
the future, the upper regiona of the air 011er the territory of the different countr~u). 

i. The second element of piracy as laid down in Article 1 of the draft rela~es to the 
scene of the acts of violence ; according to the draft, a piracy can onlg btl commdted on the 
high 1eaa. 
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On this point we entirely disagree with the authors of the draft. . In our 0 f::U0!it!i! 
international agreement on piracy will never be.o! a~y ~eal use unlwess It c~~e~~t t~ limit 
of the problem and deals with all the complent1es 1t mvolves. e oug . 
ourselves to the traditional conception of piracy (as a maritime offence) i we should .exa~e 
the reasons why piracy must, from the legal standpoint, be treated as an offence 81" generu. 

8. As criminal legislation stands at present, the ~unishment ?f ~ffences of t~ ki~~ 
is based on the principles of territoriality and personalit~. The cnn;::l .~aw j~idi~~ion 
all persons who have committed offences in the territory to w c I. s h 
applies (principle of territoria~t~) and in certa~ exceptional cases to subJects who ave 
committed offences abroad (prmClple of personality). . . . 

At the same time there is it is true, a tendency towards the internat10nalisation. of 
punishment; the offender suff~rs the penalties prescribed by the laws of the Sta~e ~hi~h 
apprehends him (irrespective of his nationality or of the place where he .comr_rutt.e t ~ 
offence). This tenden<'y may be observed in the propos~d internat1oll;a~sat10n o 
penalties in connection with the traffic in women, the drug traffic and th:e tra.ffic m. obscene 
publications. Nevertheless, there is to-day only one . offence whiCh IS uwversally 
punishabJel, i. c., absqlute piracy, or piracy under internatiOnal law. 

This fact that, unlike other offences, piracy is punishable under a~ international s~stem 
makes it an offence sui generis and shows how extremely important IS the work of mter
national codification which has been undertaken in this matter. 

9. It is thus quite untrue that the special legal notion of piracy is due to its maritime 
character. 

This notion is due to the fact that it iB an offence committed outside the excluaive · 
jurisdiction of any State. . 

There is no need to emphasise the elementary principle that the application of territorial 
criminal laws is governed by the notion of sovereignty. The crinlinallaws of a State are 
applicable wherever that State's sovereignty extends ; consequently no sovereign State 
can exercise its criminal powers in a territory subject to another sovereign State. 1 

From the territorial point of view, the basic principle in this matter is the reciprocal 
self-limitation ot criminal law. 

U the limitation of criminal law is contingent upon sovereignty, self-limitation 
obviously cannot be applied in places which do not come under the exclusive sovereignty 
of any State. 

In such places no State can assume the right to limit or exclude the application of the 
crinlinallaws of other States, and every State has a theoretical right of suppression if its 
own criminal laws expressly admit an extension of application. 

This theoretical right becomes operati1•e if the guilty party has committed the offence 
in a place over which no State has sovereignty and is apprehended by the commander 
of a warship or military aircraft or any other qualified representative of a State. 

The fact of the apprehension of the criminal transforms the theoretical right into an actual 
right and in principle precludes any other State from clainling thereafter to exercise its 
punitive rights over the criminal. 

. It is by reason of these principles that a universal right of suppression exists in regard to 
piraCy. 

This fact of the universally criminal nature of the offence is its specific characteristic 
and therefore there is no reason why piracy ahould not be made to cover all acts of violenc; 
when the other factors to which reference will be made are present and when the act is 
committed in a place which is not aubject to the exclusive aovereignty of any State. 

The fact that ~ithcrto certain acts of violenco~ which are universally criminal and have 
been classed. as P.uac~ haye alm~s~ al'!ays been committed on the high seas doea not 
mean that puacy IS pnmarily maritime m character. 

10. Besides the h~gh seas, there ar~ also. unowned territories, and though, of course 
they a;e always becommg rarer, th.ey ~till exist; an~ until some State acquires exclusiv~ 
sovereignty over them, every State, m VIrtue of the prmciples described above will naturally 
have a theoretical right of punitive jurisdiction over them. ' 

Supposing, for example, that a band of brigands in some unowned territory attacks 
and plunders a co~voy or ~aravan and es~apes capture by its victims, what is the difference 
fron;t the legal pomt of view between puacy on the high sen.s and pillage ·n d 
temtory f I unowne 

Although certain publicists maintain that in such cases the right of s · 
only be exercised by the State to which the victim belongR or by the S~prre~Io~ ~ay 
on the unowned territory, this theory is undeniably quite ~;bitrary and iaa est ~r erJna 
on any of the prinriples now underlying the app1ication of criminal law. no oun e 

1 la 1M firlel _,., of&M ,.,.,. (mutual right of eearch). 
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• 
If the ac~ w~ committed in unowned territory, it is universally punishable in toirt11~ 

of the same pn.n01plu as those which make piracy on the high seas universally punishable. 
It would therefore be most desirable to substitute for the term "high sea" the words "place 
not subject to the sovereignty of any State". 

By adopting this suggestion, which is based on the actual legal notion and specific 
characteristic of piracy (i.~., the fact that it is universally punishable), the Committee 
of Experts might succeed in drawing up a draft convention which would cover a wide 
field and would be of great importance in the future as regards acta of piracy wllicA n1a~ 
b~ committed in th~ upper region• of the air. · 

Already the question of the suppression of offences committed in the upper regions 
of the air over different territories is giving rise to much controversy, but we must recognise 
that there are two main conception• of this subject and that they are in conflict with each 
other. They are the conception of the absolute and exclusive sovereignty of the subjacent 
State, based on the Paris International Convention of October 13th, 1919, and the conception 
of the absolute freedom of the air. We must also recognise that these two conflicting 
conceptions may lead to an intermediate system, and indeed expert opinion generally is 
tending in this direction. 

Such a system would mean neither absolute sovereignty nor absolute freedom. 
As regards offences committed in the air, it may be held (and indeed certain publicists 

take this view) that, since these offences, by their very nature, in no way interfere with 
the interests or public order of the subjacent State, since they do not affect its security 
or harm its nationals, the subjacent State has no interest in claiming an exclusive right of 
suppression. 

Moreover, even though the theory of the sovereignty of the subjacent State seems for 
the moment to have been generally adopted in recent conventions and laws on this subject, 
there can be no denying the weight of the arguments in favour of the theory that the air 
(and particularly the upper regions) is not amenable to sovereignty. It is quite possible 
that, as the theories on this subject l are at present tending strongly towards the recognit.ion 
of the sole right of a subjacent State to take measures of self-preservation •, the outcome 
may be at the least an intermediate system by which States would agree to regard certain 
of the higher air zones above their territory as fre~ and e~mpt from aU 1overeignty. 

Acts of a piratical nature committed in these zones could, of course, be regarded aa 
absolute piracy. 

Further, this theory ~annot be regarded as likely to upset the present position or 
the existing rules for the suppression of piracy. 

Whenever an act of piracy is perpetrated in a place (at sea, on land or in the air) which 
is subject to the sovereignty of som~ State, it will be punished in virtue of the principles of 
territoriality and personality, and these cases of piracy will not come within the scope 
of the international convention. 

On the other hand, whenever piracy is committed on the high seas or in unowned 
territory, or in the upper regions of the air, assuming these to be universally regarded as 
free and not amenable to sovereignty, I cannot see any serious objection to making such 
acts universally punishable. 

The adoption of the term "plac~ not 1ubject to th~ sovereignty of any State" would also 
have the advantage of marking still more clearly the difference between absolute piracy 
and certain cases of piracy by analogy, as, for example, acta of piracy committed in 
territorial waters or on rivera or, again, piratical raids from the sea with the object of 
plundering territory belonging to a specific State. According to the principles at present 
covering the application of criminal law, cases such as these could not possibly be regarded 
as universally punishable. 

Then again, if the notion of piracy is combined with that of a place lying outsi~e the 
sovereignty of any State, the controversy regarding robbery with violence on board '"'P' on 
the high seas ia automatically settled. 

If a ship on the high seas is regarded as a floating part of the territo~ of the State 
whose flag it flies, such acts obviously cannot be regarded as committed m a place not 
coming under any sovereignty but as committed on the territory of a specific State,_ and 
they will be suppressed in virtue of the recognised principles of territoriality • .Accordingly 
such cases will not be recognised as piracy under the law of nations, and indeed this view 
is accepted by the majority of publicists. 

On the other hand, if the guilty parties succeed in seizing the vessel and overpowering 
the crew, the vessel will no longer be subject to any authority and will therefore be regarded 
as unowned territory, and accordingly it would be unanimously recognised that the 
principles of universal penality would apply. 

t 01. FAUCHILLB : Tro.iU tk droit iftUm<Jfiollal, Vol. I, § II, pagea 588-5811. Of. CHriTIBN : Priweipu tk 
droit ;,.~iollal p11blie, N° 119; RlVIBR: Priweipu dv droit dug..,., Vol. I, pagea lfO-lU. 

• OJ. reeolutiona of the Inatitute of International Law, ~ona held at Ghent (11106) and Madrid (1911). 
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The case is the same when the pe;p~trators ~f the ~rime, having committed rJbb:~ 
with violence on board a ship, succeed m escapmg. Smce they ~re no longer U-?- er e 
exclusive authority of the master of the ship attacked, they will clearly be liable to 
punishment by any other State • 

• 

THIRD CONSTITUENT ELI.:IIENT 011' THE OFFENCE. 

11. A baence of any State authorisation for the commiaaion of acta of.violen~e. I mport.ance, 
particularly aa regards the future, of drawing a diatinction be~ween pnvateer~ng and plracy. 
12. Poaaible revival of privateering aa a reault of the reductwn of naval armamentB. 13. 
Situations which may ariBe when privateering degeneratea into piracy. The draft doea not 
make any proviBion for theae contingenciea. 

11. The third element of the offence relates to the absence of any State authorisation 
for the perpetration of acts of violence. · 

The authors of the draft were very wise to retain th~ cl~use ~tinguishing ~e.tween 
pritJateering and piracy. This difference ought to be mamtamed, smce the abolitiOn of 
privateering is not a universal rule of international law. 

12. The retention of this clause may become particularly important in the future, as 
privateering may be revived as a result of the reduction of naval armaments. 

If a war breaks out in the future, States which have reduced their armaments will 
resort to every possible means of increasing their fighting power, and at sea they will resort 
to the use of volunteer naval forces and privateering. 

Difficulties arise, however, as regards volunteer naval forces, owing to the possibility 
of a shortage of crews and equipment for volunteer vessels, and it is clear that the more 
practical course will be to fall back on private initiative, i.e., privateering. The State will 
be able at little expense to transform its merchant ships, which formerly represented its 
economic strength in time of peace, into a destructive belligerent force. · 

Thus, if we fail to foresee all the consequences of the denunciation of a war of 
aggreBBion aa an international crime ; if we continue to reduce armaments without at the 
same time perfecting the present system of executing international police measures and 
measures of constraint and punishment directed against aggressOi' States; if war is unhappily 
still destined to remain a normal means of settling international disputes, then privateering 
will certainly acquire a new lease of life. 

Piracy, again, though it may only be of secondary importance at present, may become 
widespread in the future in connection with privateering. 

13. When in .Article 1 it specified that acts of violence must have been committed 
"for private ends", the Committee of Experts clearly had in mind the common case of the 
degeneration of privateering into piracy, i.e., attack without letters of marque. . 

Moreover, in a draft with general provisions such as those we are now analysing, it was 
not possible to go further. . . . 

Nevertheless, the problem of the development of privateering into piracy cannot be 
treated from this point of view alone. . . , 

There are a number of different situations in which privateering becomes piracy. This is 
the case when the attacker : · , . 

(a) Haa no lettera of marque·; 
(b) Haa letters of marque, which, however, do not fulfil the conditions neceasary 

for t~alidity ; 
(c) Haa a number of Zettera of marque. 

The Committee of Experts should not confine its attention to the first case ; it should 
also study_ the other two, especially as they have already given rise to a n'umber of 
controversies. · 

Thus, hitherto, in every singl~ case _ili which thes~ three categories have been involved, 
no agreement ~as been reach~d either m theory or m practice as to whether the acts in 
questiOn C?nBtit';!te absolute prracy or piracy by analogy. For example, in the case where 
the attac~g ship h~s letters of marque which do not fulfil all the conditions of validity a. 
whole sene~ of qu~sttons m';lst be answered before a sharp line of demarcation can be dra;.,n 
between pn'!ateenng and prracy. We will simply mention these questions and show in a few 
words how Important they are: . 

(a) What authority has power to issue letters of marque f 
(b) .Against whom can these letters be issued f 
(c) Who is entitled to receive them f 
(d) For how long are letters of marque valid and what is their nature f 
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Whal authority hGB p01.0er to i&ntJ ZetttJf'l of marqwe t 

The ~ht of any responsible Government to issue letters of marque may be undisputed; 
the ~a~e nght may be recognised even when the Stat.e's sovereignty is divided, as in the case 
of mvil war, for example ; revolutionary Governments may be allowed the same right, no 
matter whether they have been recognised by other Powers or not, and simply because they 
possess dtJ facto authority. But the problem becomes much more complex when Zeller• of 
marque are issued by person~ having none of the prerogatives of national IIWilf'eignty, such as 
dethroned sovereigns, claimants to the throne, or Governments which have been overthrown 
through a revolution. 

If such persons (who represent nothing at all) regard themselves as still at war with 
third Powers, even though the Government of their country (which, of course, they refuse 
to recognise) has made peace, and if they issue letters of marque, would attacks made in 
virtue of such letters be regarded as attacks jure belli or as mere acts of piracy t 

Could not the persons attacking in virtue of such letters claim at any rate that the 
attack was not made "for private ends" t 

.Against what Statu can letters of marque be i&sued r 
. It is universally recognised that letters of marque cannot be issued except against 

Powers which are at war with the State issuing them. · 
· If, !Iowever, letters are issued against a neutral Power- and such a case has actually 
occurred -it would be interesting to know what attitude would be-adopted towards acts 
of violence committed in virtue of letters such as these. 

We should, however, be careful not to place this case in the same category as that of 
privateers who have received letters of marque against an enemy Power but also attack 
ships of neutral Powers, either wrongly or, in exceptional cases, when the so-called "right 
of war" allows attacks upon neutrals. · 

Who is entitled to receive letters of marque r 
On this question also authors disagree. Many maintain that no ship can be 

legitimately and regularly commissioned except by the State to which it belongs, that is to 
say, the State whose flag it flies. 

In this connection, it may be observed that there is a strong tendency towards 
preventing the practice of privateering by the nationals of neutral Powers. 

Many States have, by special laws or private treaties, declared such acts to be acts of 
piracy. · 

Since there is no unanimous agreement among States to regard such acts as piracy, the 
controversy still remains unsettled, and these acts cannot be regarded as universally 
punishable. 

This question, however, raises another very serious problem regarding blank letter• of 
marque. These letters have led to a great deal of speculation, because they confer the 
right to wage privileged piracy. Purchased by unscrupulous neutral shipowners and carried 
out with the sole object of gain, these commissions extend naval warfare to seas far distant 
from the actual theatre of war. 

Some countries have tried to check this system by requiring that the ship should be 
equipped as a privateer at one of the ports ·of the belligerent States issuing the letters of 
marque, and that the captain and either two-thirds or one-third of the crew should be 
subjects of that State. _ · 

This regulation, however, has not received the approval of all civilised States, and 
accordingly this deplorable practice is still possible, and attacks by vessels carrying blank 
letters of marque purchased by the shipowner in order to wage privileged piracy are not 
regarded as acts of absolute piracy. 

There is, however, an even more serious and deplorable practice, whereby subjects 
receive commissions against their own country or its allies. 

This act, which is classed as piracy under the laws of a number of States, should be 
penalised by the draft international Convention whenever the letters of marque were not 
taken out for a purely political object but solely with the object of gain. The penalty 
imposed might be made the same as that for piracy. 

This question is !limply raised here, and it is recognised that it will not be settled by 
international agreement without some difficulty. Since it involves the relations between 
States and their nationals, it might be objected that the suppression of acts of this kind_ falls 
within the exclusive competence of the injured State. Nevertheless, an internatiOnal 
solution might be reached for cases where, the acceptance of the commission being 
determined purely and simply in a spirit of gain, the guilty party takes refuge in another 
country and seeks to escape punishment by pleading a pretended political object, since in 
present circumstances such a plea would prevent his extradition. . . 

Lastly, another question which should be studied relates to the period of valJddy and 
the nature of letter• of marque. 

- All letters of marque are issued for a limited period. If a privateer l:'ttacks a vessel 
after the expiration of the term of his letters of marque or after the conclus10n of peace, or 
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after his letters of marque have been expressly withdra~ or. during an armistice, shoul.d 
his tt k be reuarded as an act of piracy or not f We think 1t should. Nevertheless, this 
vie! :not una~ously held, and we think the problem must be solved by means of an 
international convention. ·· 

Then there is another point. All letters of marque, by t~eir very nature, a.r.e personal 
and not transferab~. If an attack is made by a vessel carrymg letters cede~ Without the 
approval of the State which issued them, should such an act be regarded as prracy or not ! 

Lastly, any act committed by a privateer outside the terms of his co!Dmission and in 
excess of the powers conferred upon him may be regarded as an act ~f prracy. 

They are treated as acts of piracy in some modern penal codes, e. g., the Argentine 
Code (Article 198

1 
Section 2)1 to quote one of the most recent. 

Hitherto as no unanimous agreement on this question has been reached by civilised 
States, this ~t, reprehensible though it may be, is classed as piracy by analogy. · 

We will now briefly review the last case, where the privateer holds a number of 'letters 
of marque. . 

The case of a privateer receiving letters of marque from his own country and a neu~ral 
country or from his own country and its allies may give rise to discussion, but the questiOn 
becomes much simpler when the privateer receives 'letters of marque from two enemy 8ta_tu 
and thus has the privilege of plundering in their turn the ships of the very countries which 
commission him. 

There can be no difference of opinion in this case. It would be most desirable that any 
future convention should contain a precise text to the effect that an attack by a ship carrying 
two or more letters of marque from two States or a group of States at war with each other 
constitutes an act of absolute piracy. 

We think that there can be no objection to classing·such acts as piracy. 

FOURTH CONSTITUENT ELEMENT OF TJIE OFFENCE. 

14. M otiva of acts of violenca. The system adopted in the draft. A purely political 
object in itself precludes qualification as piracy. 15. Objections to this system. 16. Piracy 
is an offence agai118t property. The desire for gain. 17. An independent convention 
might be concluded in regard to other serious olfencu which are universally punishab~, b1d 
they must not be included in the notion of piracy. 

14. The fourth constituent element of the offence, as shown in Article 1 of the draft, 
relates to the object for which the offence was committed. According to the draft, 
however, the object need not be precisely determined for acts of violence to be classed &s 
piratical. It simply stipulates that the object must be other than a political one. Acts 
committed with a purely political object will not be regarded as constituting piracy. 

15. In our opinion, there are serious objections to the system adopted in the draft. 
In the first place, the wording of the second paragraph of Article 1 is too vague and is 

not in accordance with the true spirit of a crinlinal clause. Precision is an essential condition 
of criminal clauses, which, by their very nature, must be interpretable with absolute 
exactness. 

A.ccording to th~ second paragraph of Article 1, it would appear that a.ll acts of violence 
com!llitted on the high Reas and without a purely political object fall into the category 
of prracy. 

Accordingl.y, pirac! w_ould cover ~ot only acts committed animo furandi but also 
other ac~s of viOJence msprred by a desrre for vengeance, by rivalry etc. and anarchistic 
acta of VIolence. ' ' 

However wrong we consider such acta to be, they cannot be regarded as piratical. 

16. Piracy, by its very nature, is a crime against property • 
. As rega~da etymology, the word is derived from the Greek peirates from the verb 

pe~ran, meamng "to venture", "to take risks", "to try to get rich". ' 
. Thu~ the de1ire for gain ~ an. essential element of piracy. This characteristic, indeed, 
1& recogmsed by M. Matsuda m h1a report, where he states that pirates are "sea-robbers" • 

. ~· Matsud~, however, maintains in his report that it is not necessary to remise 
explic1tly t~~ ex~tenc:: of a ~esire for gain, because the "desire for gain" is containea in the 
larg~~ qualificat1on: fo~ pnvate ends". In our view, the act of attacking "for private 
ends ~oea ~ot nec~sarily mean that the attack is inspired by a desire for gain. 

~t 18 qm~e poss1~le to att~ck without authorisation from any State and "for private 
ends , not With a desrre for gam but for vengeance or for anarchistic or other ends. 

If we ~opt as a negativ~ criterion "acts committed with a purely political object 
we necessarily mclud~ under prraey many acta which by their very nature can never be 8~ 
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classified, and, further, we are using an expression which will give rise to many serious 
disputes. 

Indeed, no precise definition of a political offence has ever yet been given in the theory 
of penal law. 

Thus, if a controversy arises even over the meaning of the term "political offence", 
it is obvious that a whole ~~eries of controversies will result from the application of a text 
such as the second paragraph of Article 1 of the draft. · 

In order, therefore, to avoid all discussion even as to the theory of the matter, we 
think it would be preferable to take the desire for gain as a constituent element of piracy. 

This view is consistent, too, with the essential characteristic of piracy as an offence 
against property, and it also avoids all disputes, because there is general agreement as to 
the meaning of the term "desire for gain". 

Other crimes committed in places not subject to the sovereignty of any State, such as 
murder, vindictive destruction, etc., might be made universally punishable by another 
convention defining their exact constituent elements. A convention might also be made 
the vehicle for the universal suppression of te1'Torism (vandalism, criminal syndicalism) 
employed in order to impose certain social doctrines by force or intimidation. It. is clear 
that a \_Vide formula has been used in Article 1 of the draft in order to bring under piracy 
acts of terrorism perpetrated on the high seas. 

We agree with the authors of the draft as regards the object in view ; in other words, 
we consider it absolutely necessary that act1 of te1'Tori.Bm should unfailingly be visited with 
severe punishment. But we cannot agree with the somewhat circuitous methods they 
propose fo~ the purpose of bringing about this universal penality. 

Terrorism is quite different in character from piracy, and its suppression should be 
brought about not by including it in a convention on piracy but by means of a 11pecial 
convention. 

Moreover, as tetrorism is not anti-governmental, but rather anti-social in character, 
and as it does not aim at subverting the political order of any specific country but the publio 
law and order of all civilised States, it is evident that the ubiquity of the danger inherent in 
such practices calls for universal suppreBBion, and this apart from the question whether 
the place where the acts were committed was or was not subject to the sovereignty of any 
State. 

All countries must act together in the struggle against the forces of social disruption, 
which find their outlet in criminal activities ; and this solidarity will never be effectively 
realised until all conntries agree upon a special convention quite independent of the 
convention for the suppression of piracy. • 

NECESSITY 011' .u>XITTINO .t.NOTRER CON~TITUENT ELEHEST OJr PIBA.CY. 

18. Under the system proposed in the draft, the Blll'Ve trade appearr to bll a11imilated 
to piracy. 19. Acts of violence must be such as to endanger traffic in place1 not lituated 
within the jurisdiction of any State. 

. 18. Before proceeding to analyse the other provisions of the draft, we think it ne~essary 
to draw attention to another question which appears to have remained a conti·overs1al one, 
even after the draft was drawn up. We refer to the slave trade. 

As legislation stands at present, some States have placed the slave trade in the 
same category as piracy. Other States, however, object to this assimilation because they 
do not wish to extend the right of search by warships on the high seas. 

According to the wording of the draft, it might be maintained that the slave trade 
is assimilated to piracy. 

Anyone who transports slaves renders himself guilty on the high sea.s of acta of violence 
against persons. What greater violence could be offered than to take away a person'a 
liberty and carry him, against his will, from one place to another f 

It constitutes continuous violence against persons, il iB committed on the high_ leas, 
for private ends, and is not inspired by any purely political object. It is a clear act of puacy, 
therefore, according to the definition ~<iven in Article 1 of the draft. This ~eans that, 
under the terms of the draft, if it is adopted, any warship may search the s~1ps of other 
States which may be carrying slaves and punish the captain and crew as puates. 

19. If, however, the Committee of Experts did not intend to assimila~e the slave 
trade to piracy, then Article 1 must be altered by stating that the acts .of vwlen?e must 
be 11'ch as to endanger traffic in places which are not aubject to the excltmt:tl sovereJgnty of 
any State. 

The i.Iltroduction of this new constituent element of piracy Will prevent any possible 
confusion between piracy and the slave trade. Indeed, so far from being pirates, who 
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attack ships' on the high c~eas, slave-traders or persons transp?rting coolies, although 
uilty of continuous violence against the persons they are carrymg, neverthe~es~ pursue 

fheir way peaceably and do not attack the ves~ele they ~eet or endanger traffic m places 
not subjeet to any sovereignty. Hen~ they are not pll'ates. · . 

It, on the other hand, the Committee of Experts ai~s .at th~ univ~rsal_suppressJon 
of the slave trade it would be preferable, instead of bnngmg t~s subJect _mto a ~aft 
convention on pir~cy, to state their intention ea;plicitly by _drawmg. up an mternat10nal 
convent.ion independent of the convention on the suppressiOn of pnacy 1• · · 

.Article 2. 

20. Piracy and the theory of denationalisation. The practice of piracy is not confined 
to ships. 21. U selessneBB of Article 2. 

20. The object of Article 2 is to provide a solution for the question of t~e 
denationalisation of pirates. It rightly shows that denationalisation is not an essen~1al 
characteristic of piracy but that the authors of piratical acts ipso facto lose the protectiOn 

' of the State whose flag their vessel flies. 
Although the idea. underlying this article is wholly unobjectionable, the article itsell 

seems to have been drafted on the assumption that piracy is only possible in connection 
with ships and is essentially of the sea. But, as we have seen, th(l specific characte~tic 
of piracy really lies in the nature of the locality where it takes place (i.e., a place lymg 
outside the exclusive sovereignty of any State). · 

As we have shown, such a. place may be situated in unknown territory or in the upper 
regions of the air. Thus piracy may conceivably take place elsewhere than in a ship. 

21. Further, taking into account the principles underlying the methods of suppression 
at pre"ent in force, we may affirm that the provimons of Article 2 are quite useless. 

A pirate is really an offender against ordinary law and order, and in the punishment 
of such offences nationality is of no importance. From the territorial point of view, the 
penal laws for offences against _law and order do not recognise subjects but only persons. 

The same argument applies to piracy. The pirate is not punished as a subject of a. 
State but as a man who is unsuited to the conditions of social life. . 

Just as an alien who commits robbery with violence in a. certain territory is punished 
irrespective of his nationality, so an individual who is guilty of robbery with violence on the 
high seas or in any other place not situated within the exclusive jurisdiction of any State, 
and therefore in a place where all States have the right of suppression, will be punished in 
virtue of that right of suppression by the State whose warships, war aircraft, or other 
forces have seized him. 

_Just as a. Sta~e cannot exte~d its protectio~ to any of its subjects who, being in a 
fore1gn country, VIolate the public order of a third country, so there can be no question of 
protection for pirates. 

A pirate ship may have a. nationality and keep it even after it has committed 
acts of piracy, but this nationality would make no difference, and would not affect the 
exercise of measures of suppression. 

. Moreov~r, ~it is intended. to prepare a convention for the suppression of piracy, and if 
~h~ conventiOn 1s _to s~cll!e umversal, or almost universal, approval; if it is to define piracy, 
if 1t lays d~wn the pnn01ple t~at. t~e State making the capture has a right of jurisdiction 
over the pll'ates taken, and if 1t 1s also to specify when another State has jurisdiction, 

' 

• 
1 Airoraft ~ and caravans, convoys, eta., if the notion of piracy ill connected not specifically with the 

b.gh seu but With any place not subject to individual sovereignty. 
. •. This problem ill ao important that a large number of congrea&e~ and conferenCBB have been held to deal 

. !f~h '\~d:f~Y have. drawn up _declarations, convention& and expert reports for submiaaion to the competent 
m ~a ton matttuttons. Ob!'oualy. th~ work done in this field, however valuable, does not always fulfil 
req~me~ta M ~arde the UIUversaliBat10n of th~ auppreasion of piracy. Nevertbelesa, the au eBtions the 
:n~ ':.:!bt prof~tably be used for the .Pn;.\}~atton of a 1eneral convention by which the slav~g trade wowa 

wo:.:'n a...,d ~u~'!. e:7 .~'ii!!" P:~ti:S, ~~~ fC:...rmJo~e:t~~dW::ri~~eB and c:ofeB• the traffic in 
In point of fact, behind all the differencea betw th · very, 8 e. • 

featuree, such as the method of oblait~ing slaveB (b; ;;~anb;~~c:,mps 0! the alave :radfe tcedhere are ~m~on 
.,.bcwkaliota: .......,porlatiotl and direct ra'- or •P•'*laliw P..,c~~a.e. re encea or Y or proatttution), 

Aooo~lf t_be convention should state explicitly that all tDMihiif;' 1aalltltll<l · hila 1 ,_ 1~" --~-' 
lo be '"'"11'"11 tlicl•JM of 1M olaw lradl!, tD/talewr flag Ill<! ""''"' ....,., be . ng rearc,. ""''" .. ..........,.. 

·- ~-h rial ~ ~ .._ regarwo t e mate to be used for the preparation of th al · · 
may be made of the following. prohibiliotl· Con 881 of v· e gener conventiOn which we propose, mention 
A~ of the African Conference.lield at Beriin in 'fss<& F •ennt_.: D1eclaratio~ of February. 8th, 1815; General 
1rbicb met at Berlin in 1885 • 888 also the BruBSels c';,nfe:""" 0 "'PP""'""": declaration by the Powera 
~ye of. September lOth, uiJ9. Ao ugardr Ill<! tralti<l .,.e~'i:Jf ~ 1890 ; Convention. of St.-Germain-en
Conventton of London, 18UI See more particular) re ' ' afl<i l1ae mutual nghl of '"'""'"· see 
of NatioDa, July 192!1). Tralti<l in tD""""' and :::I,..,. ~0:!, 0:h~P T!'"T.:rary Slavery ComDll88ion (League · 
lrlay 6th, 1910, and Geneva Convention of September' aOth, 1921a_na greement of 190<&; Convention of 
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why should there be any need to add in Article 2 that the pirate ship loses the protection 
of t~e State whose flag it flies ! . The States acceding to the convention for the suppression 
~f puacy and thereby recogwsmg the competence established by that convention would 
1pso facto refulle to protect ve/111el8 flying their flag if they were guilty of acts of piracy. For 
all these reasons we consider that Article 2 might be omitted altogether • 

.Article 3. 

22 • .Acceptance, in the pre11ent 11tage of international law, of the principle that prillate 
. Bhip~ ~e may c?mmit ~til of piracy. N eceBBity of co.mpleling .Article 3 by IJJ:tllflding itll 

appltcatum, to pnvate a•rcraft or to any other organ~aed group of pirate~~ operating ifl 
place11 not 11ubject to the 11overeignty of any State. 23. .Article 3 and modern developmentll in 
internati?»allaw. . Notion of a pirate State. Future punitive ~ower• of the Permanent Court of 
InternahonaZ Ju11~.ce at The Hague.. 24. Ca11e11 -:here warah•pa, war aircraft, eto., lou their 
character as pubho veuel8. N ece/111dy ·Of complehng the provilliona of the 1eoond part of 
.Article 3. 

. · . To the first part of Article 3, which lays down that only private ships can commit 
acts of piracy, we have no objection, in view of the present position of international law. 

Nevertheless, the word "aircraft" might be added, especially as it is quite possible that 
piracy may be practised in the future by means of hydroplanes. Though confined at 
present to the high sea11 and unowned territory, the notion of piracy by aircraft may find a 
new application in the future if certain regions of the air above State territory are ultimately 
to be regarded as free. Moreover, since acts of piracy may, according to the legal definition 
of that offence, be committed also in unowned territory, it is essential to add in Article 3 
the following: "· •• or any individual who, not representing the authority of any State 
and as a private person, is in a place which is not subject to the sovereignty of any State". 

If an expeditionary force or State army committed acta of violence animo furandi in 
such places, it would not be committing piracy, just as similar acta if committed by a warship 
on the high seas are not regarded as constituting piracy. If, however, a number of private 
persons organised a band of robbers and committed such acts, they could then be termed 
acts of piracy, just as acts of violence committed animo furandi by private ships on the 
high seas are classed as piracy. 

23. In another connection, and while not as yet calling for a modification of the 
principle contained in Article 3, we would raise the question whether, in the light of modern 
developments in public international law, which will bring about far-reaching changes in 
that field, it would not also be possible to conceive of a pirate State. An instance of this 
has already occu,rred in the past (the piracy organised by the Barbary States), and such a 
case may occur .again in the future. 

· What would happen, for inStance, if a State, ignoring the principles of international 
morality, organised piracy in time of peace, or at any rate allowed its warships to attack 
the merchant ships of other States f 

Could these warships be regarded as having committed acta of piracy f It would 
obviously be quite useless simply to claim reparations and indemnities from the State 
whose flag was flown by the warships guilty of the act. In the first place, it is hig~ly 
unlikely that a State which had committed such acts would agree to pay the compensat10n 
claimed; and in the second place, if the trial of the guilty parties were left to that State, 
they would surely acquire a somewhat dangerous inlpunity. 

Nevertheless, this question comes within the field to be covered by· t_he proposed 
codification, and we hope that if, in accordance with the various recommendat10ns adopted 
last year by the Inter-Parliamentary Union, and this year by the International Criminal 
Law ABIIociation and the International Law .Auociation, the Permanent Court of International 
Justice at The Hague is given punitive powers, the question of the pirate State may be 
solved by having the guilty parties arraigned before that Court. 

24. We have no objection to the second part of Article 3, except in so far as that article 
refers to Article 1. 

As regards drafting, we think that the text should be brought into line with the juridical 
notion of piracy as not being essentially maritime in character. It should state th~t, where 
the crew of a warship or war-aircraft, or even an expeditionary army or corps, being m a place 
not subject to any sovereignty, mutinies and conducts operation1! on ita own account and 
commits acts of the kind mentioned in Article 1, it thereby loses its public character. 
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.Article 4. . 

25. Modification of this article with the object of eztending_ its application·to aircraft 
and insurgent forces operating in places not subject to any so~eretgnty. 26 •. The need for a 
fundamental distinction between acts of piracy directed by •f!'urgents a_gatmt . the regular 
Government with whom they are fighting and acts of piracy dtreeted agatnst thtrd Powers • 

25. We have no fundamental objection to the first paragraph of ~ti?le 4. 
Nevertheless, ita wording should be complete~ b~ the extension .of 1ts applicatu:~n to 
aircraft and insurgent forces conducting operatiOns m places not subJect to the sovereignty 
of any fltate. . 

26. As regards the second paragraph, however, we think that the actualidea. ~bich it 
expresses should be modified, because it makes no distinction ~etween ~cts comnntted by 
insurgents against the vessels of third Powers and acts comnntted agamst vessels of the 
Got•ernment against whom they are fighting. · 

This paragraph is open to the interpretation ~hat insurgents should be. regarded as 
piratesl if they commit acts of violence against third p_arties. 'Ye must recogrus~, howev~r, 
that, unlike the text of the second paragraph of Art1cle ·i, wh1ch does not go m~o detrul, 
M. Matsuda's admirable report itself clearly shows that "thud Powers may regard msurgent 
vessels as pirates if such vessels commit acts of violence or depredations against vessels 
belonging to these PowerB themselves". · . 

'rhus the report only refers to acts of violence directed against ships of third Powers, 
tmd not against ships of the Government which is fighting the inRurgents. 

As regards acta of violence committed by insurgents against ships, aircraft, etc., of the 
regular Government with whom they are in conflict, we bold, contrary to the second 
paragra.ph of Article 4, that, even if such acts are not committed with a. political object, 
it is dangerou11 to regard them as acts of absolute piracy, otherwise the consequence would 
be to make such acts universally punishable, i.e., to allow other States to punish the 
insurgents as pirates because they have attacked the ships of the Government they are 
trying to overthrow. 

Such punishment might appear to be in the nature of interference on the part of foreign 
Powers in the domestic political conflicts of another State. If any foreign State were 
allowed to determine whether an attack caused by the action of insurgents against the 
regular Government were of a political nature or not, it would be tantamount to an 
infringement of the sovereil!"nty of the State itself • 

.Article 5. 

PUR~UIT OF PIRATES. 

27. Not only warahips but aircraft and any public authority of a State may pursue 
and arrest pirates. 28. Exceptional case of flagrant and quasi-flagrant piracy. Right 
which might be granted to private veBBels and aircraft or any private individual to place pirates 
under provisional arrest. 29. The special case of pursuit·begun on the high seas, continued 
in territorial waters and terminating in capture on the high seas. Reasons necessitating 
the alteration of the second paragraph of .Article 5 so as to give the littoral State jurisdietion 
only when the capture takes place in territorial waters. 30. The necessity of concluding 
an international agreement to solve the existing problem of bands of malefactors which are 
organised in the territory of one State and croBB the frontier to commit acts of violence 
or depredations Ieith the object of gain in the territory of a neighbouring State. 

27. ~e have _no fundamental. obj~ction to the idea underlying .Article 5. Since 
absolute plrac_y, by ~ts. verr nature, lmplies the commission of acts in llr place not subject 
to any sovereignty, 1t 1s evident that every State has the right by its vessels (or war aircraft 
or any other _authority representing th~ State. w~cb may be i!l such places) to take police 
mea~ures agamst persons who, by certam acts mspued by a desue for gain, have endangered 
traffic; For the sake of completeness, therefore, .Article 5 should grant similar rights to 
'!l'ar ·aJrcraft and _other authorJties, representing an individual State, which may be situated 
m unowned terntory, for example. . · · 

2_8. On the other hand, another question which may be raised is that of the right 
o~ pnvate veBBelB 1 to take urgent police measures in the case of flagrant or quasi-flagrant 
piracy. ' 

According to .Article 51 this right is held exclusively by public vessels • 

• 
1 

It ia onn8Ce8f!ary to reta!n_ the 11entence "~" ....,,. acll a~e impi~ed by pu~elg political moti1 e~" because 
Aallrtacle ~ of ~he draft, hJ: prem18~ that the obJect of gain ia an essential element of piracy implicitly' exoludea 

act. 1118pired by pohttcal mot1vea. ' 
• dirid•. Or pnin· vate aircraft on the high aeaa and, in the future, in the upper regiona of the &ir or even private 
111 uala un~ed territory. ' 
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· It is open to question, however, whether a merchant ship or private aircraft, if it 
sees ~noth~r ship _(or aircraft) a~tacked by _pirates (flagrant piracy) or if it sees pirates 
escapmg wtth thell' booty (quaSl-flagrant puacy), has not the right to stop the pirates 
on the open sea and place them under provisional arrest. We ourselves think that it 

·has this right, and in support of our view we may cite the system accepted in every country 
in regard to the pursuit of criminals for flagrant or quasi-flagrant crimes. 

No country denies that any private individual, if he detects another person in the act 
of committing a crime (flagrante delicto) or sees the criminal fleeing immediately after 
the commission of the crime (quad flagrante delicto), has the right to seize the culprit and 
bring him by force before the competent authorities. The recognition of this right is 
absolutely necessary in order to ensure that malefactors will always be arrested .. 

There are even stronger grounds for not refusing the help of private persona in the 
maintenance of public order in places which are not subject to any authority (especially 
the high seas), since the discovery and apprehension of pirates is a much more difficult 
matter than in State territory, where there are numerous central and mobile police forces 

. and gendarmerie ready to take drastic measures in any circumstances. 
- For all these reasons we think it ia necessary to draft a text by which, in cases of 

flagrant and quasi-flagrant piracy, any private al1ip (lr aircraft, when in a place not subject 
to any sovereignty, or any pri·l'ate person in unowned territory, will be empowered to atop 
pirates and place them under temporary arrest, provided that they are at once taken to the 
nearest port or handed over to the first warship or other representative of a State public 
authority which the captor meets. · . 

29. As regards the second part of Article 5, which deals with a pursuit commenced 
by warships on the high seas and continued within territorial waters, we entirely agree 
(subject to certain textual amendments to which we will refer later) with the solution 
which the authors of the draft have adopted and which allows the pursuit to be continued 
if the littoral State is not in a position to continue the pursuit and take the pirates itself. 
• Since pursuit of this kind by warships would in no way harm the littoral State, the latter 

will obviously have no reason to object to the principle underlying the second part of 
Article 5. 

Another reason for the acceptance of this solution is that it fully respects the principle 
of aot'ereignty in territorial watera 11.s regards the exclusive exercise of punitive jurisdiction, 
since, according to Article 5, the case would be tried by the competent authorities of the 
littoral State. 

Thus, even if that State were unable to continue in its territorial waters a pursuit 
begun on the high seas, it will still have the exclusive right of trying pirates pursued and 
taken in its territorial waters. 

We must not forget, however, one special case in which disputes as to competence 
in regard to the trial of pirates might arise between the State whose ship was pursuing 
the pirates and the littoral State. 

The case in point is that of a pursuit begun on the high seas, continued in territorial 
waters and terminating in capture on the high seas, after the pirates had succeeded 
in eluding pursuit in territorial waters and regained the high seas. 

According to the second part of Article 5, the littoral State could claim jurisdiction 
because the pursuit was continued in its territorial water.. 

On the other hand, the State whose 11hip pursued the pirate might claim that it alone 
was entitled to try the ph:ates, since it captured them on the high aeu. 

In order to avoid any controversy, we think it would be better to make competence 
contingent not on the facta of the purauit but on the place of capture. Article 5 would then 
have to be modified as follows : a pursuit commenced on the high seas may be continued 
even within territorial waters unless the littoral State is in a position to continue such 
pursuit itself. If the pirates are captured in territorial waters they shall be tried by the 
authorities of the littoral State. 

30. The examination of this special case of pursuit continued by the public authorities 
of one State in places subject to the sovereignty of another leads us to submit to 
the Committee of Experts a very serious question, which doubtless does not come within 
the legal scope of absolute piracy but nevertheless calla for a solution on an international 
scale in order to prevent any possibility of inter-State disputes. 

This question is that of the banda of criminal~ which are organised in the territory of 
one State cloae to the frontier and, croBBing the frontier, conduel their operation~ in the territory 
of G neighbouring State • 

.Acts of violence committed by theae banda are in many reapects 1imiZar to piracy. 
Like pirates, the membt-ra of these bands form robber communities. They are acting 

with the objeCt of gain. They commit acts of violence for private end1 and n~t for the State 
to which they belong. The feature that distinguishes acts of violence comiWtted. by these 
banda from true piracy is that their operations are not carried on in a place subJect to no 
sovereignty but in the territory of an individual State. 
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· t th b ds operating a.s they almost always do, 
What is to. be done supposmg tha t:!~ti:: ol the victim' State and retire within the 

close to a frontier, arefpursuehi~ bhyt~hey~~ve come if the authorities of the latter State are 
territory of the State rom w c e , 
unable t~ continue the cu~sui~thr:.~s:;;e:o' find an immediate solution for this question, 
beca!:eullia o;s::::;~~· to ep:; d:e ~egard to the exclusive right of a State to police the 
te "tory over which it has sovereignty. . bl t · 

m Wh h r it is a matter of international notoriety that a State 1s una e o exerCise 
its polic:nrlg:~e;:e~ bands of ~alefactors, the situation is very similar to that envisaged 
in the second paragraph of Art1cle 5. . . 1 It · rely arguable that if a pursuit is begun and contmued to defend the SOCla 
order ~!e~!ll and suppress such bands of evil-do~rs in virtue of the laws common ~o every 
count:y, it i/an act which equally renders serVIce to the State unable to contmue the 

pursuit itself. , d t hi If the strong arguments containe.d in M. Matsuda .s report are ada: pte . o t s case, we 
may affirm _ to echo his own words - that "otherWise, 1f the State m which the band of 
malefactors has taken refuge could not take the necessary measures. to carry through the 
pursuit in time the result would be to facilitate their flight and enable them to escape 
punishment. I~ such cases, however; the right to try the ~alefactors ~evolves _upon ,~he 
State in whose territory they were arrested. It is the recogrut10n due to 1ts sovereignty. · 

we do not propose, of course, that this question should be dealt with ~n the present 
draft,· though its settlement by international agreement is as much to b~ desl!ed ~s that of 
the piracy question. We would go still further, and, al~hough the sttuat10n· lB closely 
analogous to that envisaged in the second paragraph of ArtiCle 5 of the draft, we do not ask 
that the same solution should be provided. 

We merely propose that this problem, which ~s of. s11c~ gr~at importance ~-~?''!!• should be 
submitted to the Committee of Experts for examtnahon tn vtew of the posl'btldtes of grave 
international conflicts which may arise if a settlement is not found in the near future • 

.Article 6. 

THB SPECIAL CA~E OF PIRACY COMMITTED ON THE HIGH SEAS AND THE RIGHT OJ' SEARCH, 

31. .Acceptance of principles laid down in the first part of .Article 6. 32. Reservation 
regarding the absolute right held by the commander of a Bhip which has made a capture to try 
the pirates himself. Competence in this matter should as a rule devolve upon the permanent 
court1 of the State to which the vessel making the capture belongs.· 33. E.IJceptional case when 
the commander of the ship may try the pirates himself. Question of summary executions • 

• 31. We have no serious objection to the first part of Article 6. 
We quite agree with the authors of the draft that where suspicions of piracy exist, 

every warship, on the responsibility of its commander, has authority to ascertain the real 
character of the ship in question. 

If after examination the suspicions are proved to be unfounded, the captain of the 
auspected ship will be entitled to reparation or to an indemnity, as the case may be. 

32. If, on the contrary, the suspicions of piracy are confirmed, the commander of the 
warship may, according to the draft, proceed to try the pirates himself if the arrest took 
place on the high seas. 

We do not agree with the authors of the draft, however, as to the method of 
empowering the commander of the warship making the capture to try his prisoners. 

We agree that, if the. capture took place on the high seas, jurisdiction belongs to 
the State under whose fiag the warship is sailing. 

But w~ch authorities of that State will try the prisoners f It is essential that this 
question should be answered . 

. In o~r op!-Won, _the commander o~ the warship should as a rule simply act ·as a judicial 
police officer 1n ordinary procedure (t.e., he should collect evidence, subject the prisoners 
to a preliminary ~xamination, secure their persons, etc.). 

The actual tnal, however, should be left to the permanent criminal courts of the State 
which has jurisdiction in the case. In these courts the regular procedure could be followed 
and the accused would be assured of the right of defence. 

. ~3. The ~ght to. try prisoners should only be conferred upon the commander of the 
ship lD except10nal c~cu.mstanc~s. These e:ircumstances are generally accepted both in 
the theory of law and lD mternat10nal usage tn regard to the summary execution of pirates. 
In any case, the draft does not deal with these instances of summary execution. 

It should therefore be laid down that the commander of the warship may himself 
proceed to try the accused, and even sink the pirate ship if he cannot take it into port either 
on. account of distance or because he has not sufficient men to keep proper guard over the 
pnsonera. 
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Article '1. 

TRIAL OJ' Plll.LTX!. 

34. The serious controt•craiu and the possibili~y of i!npunity whic1& may arise thro!lgT& thl' 
~gal nature of the prt;~ent·day methods of ruppresstng ptra~y. The principle of nulla pallll\ 
Rme lege _and snte_rnahonal custom. 35. '!1&e c~tJ of Stat.es !01lic1& T&ave no apecial lawa for tAe 
suppresswn of pm1cy_ or hl!ve no clause tn tAetr own. cnmtnal code extending the application 
of that. code outBt~ theiT territory, i.~., to places not ~~b}ec! to.an!l a_overrignty. 36. The neMsaity 
ofl6ytng down tn the draft that, •I the ,()tatea T&avtng 1UNBdtchon T&at·e no law• of their own 
for thtJ 1uppression of piracy, they •hall apply to the piratu the penallier provided by their 
own latoB _for robbery with violence. 37. Mearurea of aecurity and pretoention of piracy. 
38. Quertton of competence. 39. Unity of jurisdilltion in regard to piracy. Presetlt possibilieiea 
of conflicting judgment~. 

3-1. We cannot approve of Article 7 unle~s certain clauses are added which are 
nece.ssary to avoid any dispute and also any possibility that pirates may escape 
pumshment. 

We would point out at once that there are three important problema connected with 
Article 7, namely : . 

(a) The right of the captor State to try the pirates and the circumstances in which iC 
may exercise that right. 

(b) The aettlement of any disputes which. may arise in regard to competenre. 

(c) Unity of jurisdiction in regard to the punishment of actB of piracy. 

34. As regards the right to try pirates, Article 1 of the draft simply confers this 
right upon the captors (except in the cases provided for in the second paragraph of Article 5 
and those where the domestic legislation or an international convention otherwise decides). 

As a rule, the State to which the captor ves1el belonga haa jurisdiction as a logical 
consequence of the fact that piracy by its very nature presupposes the commission of acta 
of violence in a place situated outside the exclusive jurisdiction of any State, and where, 
therefore, any State has the right to try pirates if it seizes them ; nevertheless, this right 
can only be exercised if another essential condition is fulfilled, namely, that the suppreuion 
of piracy iB authorised by the criminal lawa to which the captor veasel itaelf ia subject. 

It has been held that this condition is not necessary, because the suppression of 
piracy accords with international usage. 

It is quite wrong, however, to think that, even in the domain of international criminal 
law, an offence could conceivably be punishable on the strength of mere usage alone. 

Nowadays punishment can only be imposed in virtueof the principle nulla pmna sinll 
lege : we find this principle laid down in all the most important existing acts of crimina.! 
law, and it has even been embodied in certain constitutions. 
· According to this rule, which would appear to be a fundamental principle of 
contemporary public law, criminal laws can only be applied to offences provided for by that 
law and committed in places wh.ertJ that law iB expressly applinable. 

Thus, although there is nothing to prevent a State from declaring ita own criminal 
laws to be applicable in places not subject to the sovereignty of any other State, it is still 
necessary before such laws can be actually applied (a.s, for example, in the case of piracy) 
that they should expressly provide that they apply either to the offence of piracy or simply 
that ·they apply to any offence committed outside the territory of the State in question 
in any place not subject to the exclusive sovereignty of another State. 

35. Some States (including Roumania) have no special laws against piracy. The 
criminal codes of these States merely lay down that their criminal laws are only applicable 
to offences committed within their territory or territorial waters or on vessels flying their 
flag, and to certain offences committed by their subjects abroad. · 

Further, the codes of these States sometlmes contain limitative lists of certain punishable 
offences committed abroad, whether by alien~~ or by 1ubjecta of the country conecrned, such 
as crimes endangering the external or internal security of the State, counterfeiting coinage, 
etc. Thus the criminal law• ofsomtJ States do net apply to any crime or offence not included 

- in their limitative lists if committed by an alien outside the territory of the country or 
outside places assimilated to its territory. · · 

What would happen if a warship belonging to one of these States seized pirates on the 
high seas, supposing that these pirates had not attacked a merchant ship flying t~e same 
flag as the captor warship, since it could be plaimed that the offence was coiWDitted in 
a place assimllated to State territory t 

Whatever arguments were adduced, the captor State certainly could not. try the pirates, 
since its national laws would, according to their own text, be inapplicable to such offences 
committed by aliens outside the national territory. 
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The courts and indeed the commander of the ship attempting to apply the penal 
Jaws would therefore

1
even be ~ola.ting the principle of nulla prena szne lege, and a.n{se!lte_n~ 

they might pronounce would constitute a. flagrant Violation of a fundament~ pnnClp e 
of contemporary public law. In such a situation, the pirates would certainly escape 
punishment if the only possible course were that they should be tried and sentenced by 
the captor State. 

36 In order to avoid the consequences of this situation, it is essential that the text 
should 'state explicitly that "when·the State to which jurisdiction bel?ngs has no legal 
provisions of its own for the suppression of piracy, it will apply to the prrates the severest 
penalty provided by its laws for robbery with Violence". . . . · . 

This provision will make piracy punishable by any State, even if ~t has !lo laws of 1ts 
own on piracy or no legal provisions making its criminal laws applicable m places not 
subject to the exclusive sovereignty of any Sta~e. . . · · . 

It will also do away with the ana.chronous pract1ce of basl!lg measures of suppressiOn 
on legal usage, which is inconceivable in present-day public law. . . . 
· ·If then the Parliaments of the different countries were to ratify a conventiOn 

contaiiung the proVision we propose, the latter could be incorporated in the laws _of States 
which have no special laws of their own on piracy, and any measure~ of suppressiOn taken 
would always be in accordance with the principle of nulla prena stne lege. 

37. Our examination of the exercise of the right to punish piracy leads us to raise 
another important question which will help in the prevention of this crime. If the captor 
State applies its own criminal laws to pirates, it is essential t~ introduce into the dt!l'ft 
a mea~ure of security which does not exist in any code or any speCial laws on the suppressiOn 
of piracy. - . 

The measure in question is that person~ who have been punished for p~racy shall be 
prohibited acceBB to the sea I, · 

All modern draft criminal codes (see the German, Polish, Italian, Czechoslovak, 
Roumanian and other drafts) proVide, in addition to penalties, measUl·es of ser.urity to 
deprive guilty parties of any opportunity of repeating the offence for which they were 
sentenced. 

Just as many legislative systems still contain a clause "prohibiting sojourn"; just as 
pickpockets are not allowed access to large gatherings and are thereby prevented from 
carrying on their "profession"; just as, by forbidding access to public-houses to persons who 
have committed offences when in a state of intoxication (this clause is, in point of fact, 
suggested for certain draft penal codes), they are prevented from again committing 
offences in the same circumstances - so, by prohibiting access to the sea 1 in the case of 
persons sentenced for piracy, they will no longer bt1 afforded any opportunity to commit 
acts of piracy. 

This prohibition would be backed by criminal proVisions. A person who has served a 
sentence for piracy would be liable to a special penalty simply through the fact of his being 
found at sea, without prejudice to the application of still severer penalties if hll were also 
found repeating the offence of piracy. 

38. The second question connected with Article 7 of the draft relates to the solution 
of disputes as ~o cumpetenr.R which may arise in connection with the suppression of piracy. 

Thus, Article 7 lays down that the captor State has no competence if the pursuit is 
continued (or, as we prefer it, if the capture takeR place) in territorial waters. In this case, 
no dispute as to non-competence is possible. · 

The pirates will be tried by the authorities of the littoral State. 
But Article 7 goes on to say that the State making the capture has no jurisdiction "in 

the case where the domestic legislation or an international convention otherwise decides". 
. . The provision relating to the case of international r.onventions cannot give rise to 

difficulty, because under the terms of the convention one of the contracting States in 
certain circumstances, renounces its right to jurisdiction in favour of the other and' the 
punishment would be inflicted in any case. But the problem becomes much more Intricate 
where t~e captor State is prevented by its own laws from trying the prisoners. What is to 
be done if _the laws .o~ the ca:pt.or State _do not empower its own courts to try cases of piracy 
and cont_am no d~jlmt6 provu1ons vestmg such competence in another State ! 

Agam, what 1s to be done when the laws of a State grant jurisdiction to another State• 
and the latter refuses to accept competence ! 
. It ~mat be borne in mind that the domestic laws of a State in regard to the 
mternat10nal settlement of matters of competence are of a strictly unilateral character and 
can have no authority over other States. 

What will happen if every State refuses to accept competence t 

1 0~, if the piracy ~ connected with a place not subject to any eovereignty, the persona punished. would 
be prolubi~ /1"0111. entmng pia<>u no' IUbjoct "' Uw aOtHWeignty of any St..~. 

1 Or au routes, etc. ' . 
1 _B.g., the jurilldiotion of the State whose coaota are neareot to the place where th11 acts of piracy were 

:;m•tted, or the S~te of which the majority of the pirate crew are subjects or whose flag ia flown by the 
boarded b7 the puatee, eto. ' 
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Who is to settle a dispute of this kind regarding non-competence -
Among the different proposals for the creation of a criminal chamber of the Permanent 

Court at ~he Hague, it baa been suggested that such a tribunal might also be required 
to Bettie disputes as to non-competence in international criminal law. 

Pending, however, the creation of such a judicature, which would fulfil the ideal of 
?on~em:{lorary legal theory, we must solve the problem by the means afforded by existing 
mst1tutions. · 

If we retain the provision of Article 7 which allows any State capturing a pirate to 
renounce by its domestic legislation the right to try its prisoners, we might find that in 

. certain cases the whole convention for the suppression of piracy would become inoperative. 
It would be quite possible for a State to adhere to a convention for the suppression of 

piracy, but at the same time, profiting by the provisions of Article 7 -which would entitle 
~t, in vir~ue of its domest_ic le~slation, to reno~nce competence -:- to avoid ta~ng any part 
m applymg the conventiOn; m consequence, 1t would stand as1de from the mternationa.l 
work of suppressing piracy. 

In order to avoid any possibility of a dispute as to non-competence which might result 
in the pirates escaping punishment, we think it essential to delete from the last sentence of 
Article 7 the words "domestic legislation" so as to prevent any derogation from common 
principles regarding jurisdiction in matters of piracy except where laid down by 
international convention. 

39. The third question connected with the provisions of Art.icle 7 relates to the 
necessity of providing for unity of jurisdiction in matter• of piracy. · 

What is to be done, for example, if a band of piratesis pursued by a warship and some 
of the band succeed in eluding pursuit but are afterwards captured by a warship belonging 
to another State f · · 

In that case, there would be more than one captor but only one offence. 
A similar situation may arise when several warships belonging to different States 

collaborate in the pursuit of a band of pirates. 
If these cases (which, be it notect, are of frequent occurrence) are not taken into 

consideration, and if no settlement is found for them, they will give riRe to positive disptdeB 
a• to competence, or at any rate may be settled in a. number of different ways, since the 
pirates will be tried by different States. 

This will mean that a number of disconnected measures will be taken to collect evidence 
and - a more serious matter - a number of conflicting judgments may be passed. 

It is quite conceivable that the competent authorities of one captor State may severely 
punish one or more of the pirates, while others captured by a warship of another State 
will be acquitted by the authorities of that State. 

In order to prevent such a contingency, which would be prejudicial to the order and 
unity which should characterise the exercise of all criminal measures of suppression, we think 
it would be necessary to draft a text laying down that, when warships of more than one 
State are co-operating in the capture of a band of pirates, or when the members of one band 
of pirates are captured at different time• by a number of warships, the State whose warship 
makes the first capture shall be competent to try all the pirates accused of the same crime. 

We must point out that a text of this kind does not, as might be maintained, conflict 
with the principle of universal obligation to suppress piracy. 

Universality in this connection means that every State has a theoretical right to take 
police measures of its own in regard to acts, such as acts of piracy, whi!'h, by their very 
nature, disturb public order and the safety of traffic in places not subject to the sovereignty 
of any State. · 

This theoretica.l right, however, does not become effective until the pirates are captured, 
and at t)le same time it preclude• the right of other States, which can then no longer claim 
to try or punish the particular olfence in question. 

In the case referred to above, one State acquire• competence to try the offence solely 
by the fact that it was the first to capture any of the pirates. This means that its right to 
punish the offence becomes effective from that time and precludes the right of other States, 
even if those States capture others of the pirates or their accomplices in the offence. 

Priority of capture determine~ competence for the punishment of offence• and the trial of 
alZ per1ons concerned therein. 

This is the only possible solution at the present stage in the development of the theory 
of universality, and it is bound to remain so until the time- as yet far distant, no doubt
when the punishment of all offences against laws common to every country (irrespective 
of the territory in which they are committed or of the nationality of the criminal) is rendered 
universal, the sole determining factor being the actual nature of the offence. 

This general universality will naturally supersede the present universality as regards 
piracy, since the latter is not contingent upon the nature of the act constituting the offence 
but rather upon the characteristic of the place where it was comlnitted (i.e., a place not 
subject to any sovereignty)~ 
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.Article 8. 

COSSEQUENCER OP CAPTURE. 

40 N eceasity of settling by intl!f'nalional agreement the question_ of _the. Cl?n~equ~n;es of 
ca ture. This question cannot be decided solely by the State to w~wh 1unsd_wtwn e ongs. 4l Est~bliBhment of uniform conditions for the recognition and exl!f'etse of the rlght ?I res7'7y 
by. lawful ownl!f's. 42. Fixing of 11 maximum. r~te for the reward of the captunng a e. 
43. Question of the allocation of the corpus delicti. 

' 
40. The last article of the draft deals with the ~onsequences of capture. ~his is a_ 

highly controversial question, which urgently requires settlem~nt ; but a ~niform and 
eqUitable settlement can only be obtained by means of an international convention accepted 
by all civilised States. . . . . . 

The draft leaves the solution of this question to the State to which l.~sdictio~ belonl?s. 
In our opinion, it should be divided into two questions, namely, the valtdd¥ of1!n~es,, W~Ich 
should be left to the sovereign decision of the authorities of the State havmg JUnsdiCtiOn ; 
and the question of the right of recovery of the lawful ownl!f'B. 

41. If the validity of prizes is recognised, articles obtained by piracy must obviously 
be restored to their lawful owners. 

It is clear, then, that this right and the settleme.nt of the conditions in which it will be 
exercised cannot be left, as the draft prescribes, solely to the domestic laws of the State to 
which jurisdiction ·belongs. • . 

Every State is free to enact whatever do~estic laws ~t t~s fit, b~t ~t must n!l~ be 
forgotten that publicists have protested agamst the diversity of enstmg conditions 
regarding the recognition and exercise of the right with which we are dealing. 

We must remember that the principle pirata non mutat dominium, with all· the 
consequences it involves, must be recognised by all civilised States. 

If we ret.ain the system prescribed in Article 8, it will mean that a State, acting in virtue 
of its domestic laws, may quite conceivably - and, indeed, such a case has actually 
occurred- give the whole of the prize to those who capture it, in virtue of the principle of 
public utility. · 

We must also remember that, although the large majority of States genuinely 
recognise the principle pirata non mutat dominium, the domestic laws of other States 
practically nullify this principle. 

The laws of some countries lay down that articles obtained by means of piracy will be 
restored to their lawful owners only if the pirates hat•e possessed them for less than twenty· 
jour hours ; otherwise they are recoverable from the pirates by the persons effecting the 
capture (see DE MARTENS : Essai concl!f'ntJnt leB .Armateurs, Chap. 3, "Des Reprises" ; 
compare also ORTOLAN: Diplomatie de Za Mer, I, 269, and SENLY, LtJ Piraterie, page 132). 

The following example will show all the consequences which may ensu,e if the system 
provided for in Article 8 is retained. 

Suppose two persons have their goods carried by different ships which are both attacked 
and captured by pirates on the high seas. If the ships or the goods they are carrying 
remain in the possession of the pirates for more than twenty-four hours, the ultimate disposal 
of the goods will depend upon the nationality of the warship which captures the pirates. 

If the first owner is lucky and the pirates who robbed him are taken by a warship 
belonging to a State which recognises the principle pirata non mutat dominium and all the 
consequences ensuing therefrom, he may regain possession of his goods. 

On the other hand, the second owner will lose his property altogether if he is unfortunate 
enough to find that the pirates who robbed him have been captured by a warship belonging 
to a State whose domestic laws lay down the principle that the right of recovery from 
pirates lies with the captor if the pirates have kept the property for more than twenty-four 
hours. 

Inconsistencies of this kind, which are incompatible with the elementary principles of 
equity, might still remain if Article 8 is kept in its present form. 

Th~ same ~ficulti~s may arise. if a solu~ion is not a!so found for the question of the 
reatorat1on of arttcles whtch Wl!1'6 obtatned by ptracy but whtch are in the possession of pi!1'Bons 
who halle acquired them in good faith. 

This also is a controversial matter, and there is therefore a possibility that different 
solutions will be laid down by the laws of different States . 

. Thus so~e public.ists claim that persons who have bontJ fide acquired possession of 
articles obtamed by piracy have an unchallengeable right to them. . 

Others, again, claim (a!ld we ourselves fully a~ee with them) that an owner of property 
who haa been. robbed by pl.l'ates has an absolute nght to recover possession of the articles 
etolen from him, no matter where they may be. 
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Even if the third party acquiring the goods has acted in good faith and is unaware 
that they were obtained by piratical means, his title to them must necessarily be illegal 
and precarious. That he can never become their owner follows from the absolute character 
of the principle pirata rum mutat dominium. 

Thus the restoration or non-restoration to the lawful owner of articles stolen from him 
depends upon the settlement of the question provided in the laws applicable in each parti
cular country. Here, again, we find a dir:eraitg of 1yatems, a situation which it is eBBential 
lo abolish. 

Another question which may give rise to different systems and wholly unjust 
consequences relates to the period within which owner1 of property must lodge their claims 
lo articles which have been taken from them by piracy. Under some treaties this period is 
fixed at a· year, but States which are not bound by treaty may so shorten the period within 
which lawful owners must exercise their rights that the recognition of these rights is reduct>d 
to an absurdity. 

•2. The question of "rtacue rights" (droita tle rear.ou88e) (reward due to and 
re-imbursement of expense11 incurred by the captor) must also be settled by means of a 
general clause fixing a maximum rate that the authorities of the State to which jurisdiction 
belongs can never exceed. 

Unless this is done, lawful owners may indirect.Jy be deprived of the exercise of their 
right of recovery by the fixing of an exorbitant sum by way of "rescue rights" : the sum 

• fixed might even be equal to the value of the articles taken from the owner by the act 
of piracy. 

In view of the extremely variable conditions to which the exercise of the right of 
recovery by the lawful owner is subject in cases of piracy, and in view of the unjust 
consequences whioh may ensue on account of this very diversity of laws on the mbject, 
we think it highly desirable that the desiderata laid down by international juristr on thiB rubjeut 
rhould be given practical effect and that the ruler governing recovery Bhould be ?'cviBed. 

We ought to avail ourselves of the opportunity afforded by the Committee's draft 
to enable all States, by adopting it, to solve this problem in a uniform manner. 

43. Lastly, the draft does not contain any decision as to the disposal of the corpu1 
delicti, i.e., the things used for the commission of acts of piracy (the pirate ship, arms, etc.). 

The draft still leaves certain cases where competence does not devolve upon the State 
whose warships have discovered and pursued the pirates. As regards the disposal of the 
corpus delir.ti, therefore, a dispute may arise between the State which is given jurisdiction 
and the State whose warships discovered and pursued the pirates (e.g., cases where the 
dispute was begun on the high seas and continued in territorial water11). 

Accordingly, in order to prevent any dispute of this kind, it is essential to lay down 
that the corpur delicti shall belong to the State which has jurisdiction, except where the 
corpus dlllicti itself was obtained by previous acts of piracy 1, in which case it should be 
restored to its lawful owner. 

OONI"LUSIONS. 

These are the observations which we thinlt might be made on the draft provisions for 
the suppression of piracy, drawn up by the special Expert Sub-Committee of the League 
of Nations. 

We are among the first to apprec.iate the very real value of M. MATSUDA's learned report, 
which combines in an adlnirable manner the accepted principles which still govern the 
suppression of piracy. We also recognise that the Sub-Committee's draft ia an interesting 
attempt to codify international law on the subjllct, but we think that it is too timid. In 
concluding our report, we venture to submit our ideas in the concrete form of special draft 
regulations for the suppression of piracy. . 

In addition to this draft, we venture to enumerate the other questions whwh are more 
or less akin to piracy and which it would be highly desirable to settle by international 
agree111ent. · 

· We desire to affirm, with particular reference to our own draft provisio~s for. the 
suppression of piracy, that the draft is intended solely to serve as a baHis for dJscuss1ons 
and that accordingly the Com111ittee of Experts need use it only in so far aa they may 

• consider that it repairs the omissions which publicists have pointed out in this m~t~er. 
At the same time, we feel bound to say that we consider the draft we are ~ubnnttmg 

to be in absolute accordance with the legal notions of piracy which emerge f~om 
the combination of the principles of criminal and intewational Jaw. As regards the aolutJOns 
which our draft contains, we may say that they are all dictated by a spirit of prudenc.e. 
In order to solve this problem by agreement between civilised States, we have. b?rne .m 
mind all the possibilities of agreement, without, however, shutting our eyes to the diffi~ul~1es 
which to-day lie before the accomplishment of the complex and difficult task of codlfymg 
international law. 

• E.g;, when the ehip or arms which the pirates w;ed to commit their crimee were not obtained by lawful 
meana but b:y previoua acta of piracy. · 
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DRAFT PROVISJONS FOR THE SUPPRESSION OF PIRACY. 
' -

.Article• 1 _ All acts of violence against persons and depredations upon p~operty 
committed in· a place not subject to the sover~ignty of any State 1 by a person actmg for 
private ends shall be deemed to be acts of prracy • . . d 

The above-mentioned acts must have been committed with t~e obJeC~ o~ g~m. an must 
in themselves constitute a danger to traffic in places situated outside the JUrisdictiOn of any 
State . 

.Article 2. _The act of using fraudulent devic~s. in ?rder to cause a ship to be wrecked, 
with the object of appropriating its cargo or despoiling Its passengers, shall also ~e deemed 
to be an act of piracy. 

· .Article 3. - Acts of piracy can only be commit~ed by _private vessel~ or a!rcraft. · 
Individual persons shall also be regarded as prrates if they are guilty, m unowned 

territory, of the acts referred to in Article 1 • • 

.Article 4.- If any. warship, war aircraft or regul:u for~e of.~ State, after mut~y, 
commits on its own account acts of the kind mentioned m ArtiCle 1, It shall thereby lose Its 
public character and the immunity attached thereto • • 

.Article 5.- The fact that a regular Government regards as pirates. wa~ships,_ war • 
aircraft or insurgent forces which during a civil war operate in the places defined m Article 1 
shall in no way bind third Powers. 

If, however, the acts referred to in Article 1 are comrn!tted by insurgents against third 
Powers, the authors of such acts shall be deemed to be prrates •. -

. ..At·ticle 6 • ....:... Any warship or war aircraft or any public authority of a Sta~e shall have 
the right, in the places indicated in Article 1, to arrest persons who have committed acts of 
piracy and to seize vessels, aircraft or any other corpus delicti'· 

.Article 'l. - The pursuit of pirates begun on the high seas may be continued within 
the territorial waters of a littoral State if the latter is unable to carry on the pursuit itself. · 

If the pirates are captured in territorial waters, competence as regards the trial of the 
case shall lie with the authorities of the littoral State 5 • 

.Article 8.- Private vessels and aircraft, when in places not subject to any sovereignty, 
or private individuals, when in unowned territory, shall be empowered to .stop and 
provisionally to arrest pirates if taken in the cominission of any of the acts mentioned in 
Article 1 (flagrant piracy), or when fleeing with their booty (quasi-flagrant piracy), provided 
that such persons convey the pirates immediately to the nearest port or hand them over to 
the first warship or any other public authority of a State which they meet on their way • 

..Art~le 9. - Any warship or war aircraft shall be authorised, on the responsibility of its 
commander, to ascertain the true character of a vessel or aircraft suspected of piracy. The 
wrongful search of a suspected vessel or aeroplane shall involve liability for reparation or an 
indemnity, as the case may be. · 

If, however, the suspicions of piracy are confirmed,- the commander of the warship 
or war aircraft may immediately proceed to arrest the pirates 8• 

If the capture takes place in territorial waters, the accused shall be delivered to the 
competent authorities of the littoral State. • 

If the pirates are arrested in the open sea, they shall be delivere4 by the commander of · 
the vessel or aircraft which effected the capture to its own national authorities except 
in the cases provided for in Article 13. . ' 

Th~ ?ommander o! the ~arship or war aircraft may himself try the accused and take 
all reqmsite measures if he 18 unable to proceed in accordance with the provisions of the 
preceding paragraph, either on account of the distance he would have to travel or of the 
inadequacy of th~ forces at his disposal or on account of any other circumstance which 
would endanger h18 crew or afford the pirates a possibility of escape. 

. .Article 10. - Juris_dictio~ in. matters of p~acy shall belong to the captor State except 
m th~ cases o_f capt~re m terri_torial Wl,lters which are provided for in Article 7, in the cases 
provided for m Article 13, or m cases where an international convention otherwise decides •. 

1 See Article 1 of the draft of the Sub-Committee of Experts 
' 1 Of. Article 3 of the draft. · 

1 Of. Article f of the draft. 
• (ff. Article II, lot paragraph, of the draft. 
1 Of. Article 15, 2nd paragraph, of the draft. 
1 Of. Article 6 of the draft. 
' Of. Article 7 of the draft. 
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.Article 11.- n the laws of the State to which jurisdiction belongs contain no criminal 
provisions relating to the suppression of piracy or providing for the application of those 
laws in places not subject to any sovereignty. the pirates shall be liable to the maximum 
punishment inflicted by the criminal law of the competent State for robbery with violence. 

· .Article 12.- The competent authorities shall also be empowered, in addition to the 
imposition of the penalties prescribed in Article 11, to prohibit access to the sea or to places 
not subject to the sovereignty of any State. Such prohibition can be either permanent or 
temporary. 

The penalties in connection with this prohibit.ion shall be prescribed by the domestic 
laws of the individual States and shall be imposed without prejudice to the application of 
severer penalties in the event of a repetition of the offence of piracy • 

.Articl11 13.- Where, apart from cases in which an international convention otherwise 
decides, warships, war aircraft or other public authorities, collaborating in the capture of 
an organised band guilty of a specific act of piracy, belong to more than one sovereign State, 
and where the memb~rs of the pirate organisation are captured separately by the 
representatives of different States, all the persons implicated in the commission of the crime 
shall be tried by the authorities of the State which makes the first capture . 

.Article 14. - The validity of prizes shall be decided by the authorities of the State to 
which jurisdiction belongs. 

Property taken from pirates shall be recoverable by the lawful owners even if it is in the 
possession of a third party, under whatever title the latter holds it. 

Perishable articles shall be sold and the proceeds of the sale shall be placed by the 
competent authorities at the disposal of the lawful owners. . 

Article 15.- Claims for the recovery of property as indicated above must be lodged 
by the lawful owners with the authorities of the competent country within a period of •••• 
(e.g., 360 days) from the date tln which the property was produced or found. 

Lawful owners shall reward captors of prizes and shall reimburse expenditure incurred 
by them in taking the property. The sum in question shall be fixed by the authority 
appointed to give a decision in regard to claims for recovery provided for in the first 
paragraph of the present article, and may in no case exceed 20 per cent. of the value of the 
articles restored • 

.Article 16. - n, within the period provided in Article 15, the lawful owners make no 
claim for the recovery of property taken from pirates, it shall become the property of the 
State to which jurisdiction belongs. 

That State shall be obliged to reward the captors of the prize; the sum payable shall be 
fixed as provided in Article 15 • 

.Article 17.- The corpuB delicti, vessel, aircraft, arma and all other things used by the 
pirates for the commission of the acts of which they are found guilty shall become the 
property of the State to which jurisdiction belongs unless such things were themselves 
obtained by previous acts of piracy, in which case they shall be recoverable by their lawful 
owners or, in their absence, shall become the property of the above·mentioned State under 
the conditions laid down in Articles 14, 15 and 16 1• 

OTHER QUESTIONS 011' INTERNATIONAL LAW WHICH ABE MORE OR LESS DffiECTLY 
CONNECTED WITH PIRACY AND WHICH IT WOULB BE HIGHLY DESIRABLE TO 

SETTLE BY INTERNATIONAL AGREEMENT. 

1. Preparation of 11 convention annea;ed to the preBent convention for the 1uppre11ion of 
piracy, 11nd intended to provide for 11U contingencieB which may arile when privateering 
degenerateB into piracy. 

2. PreparatiOn of an internatiOnal convention for the purpoBe of preBcribing uniform 
conditiom for incrimination in regard to wrecking and for the purpou of enBuring the righe 
of recovery by lawful ownerB of property. 

3. PreparatiOn of an international convmtion with the object of making univerBaUy 
punilhable actB of viOlence againBt perBonB or property and other offenceB under the .law• 
common to aU countriu, other than piracy, committed in placeB not 1ubject to the Boveretgnty 
of any State. 

4. Preparation of an international convention to render terroriBm univer~ally punilhable 
in 10 jar a1 it iB a meanB of imposing certain 1ocial doctrine• by force or .intimidation, 
irreBpective of the place where Buch actB of viOlence or depredation~ are commllted or of the 
natiOnality of the guilty party. . 

6. Preparation of a convention for the tmiverBal 1uppreBBion of thll 1lave traffic. (If 
the Committee of Experts wishes to ensure universal suppression in this matter(a~~similation 

• Cf. Article 8 of the draft of the Sub-Committee of Expen;.. 
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of the transport of slaves by sea to an act of piracy), as it seems to do ~ccor~ing to Article·! 
of it~ draft, it would be much better to draw up a special draft on this subJect.) 

(For previous works on this subject which could be used, see note l, paragraph 19, 
of the present report). 

6. Preparation of an international convention for the suppr~ssion of ba'!"ds of crf ;:~=~ 
which art. organised in the territory of one State.and croBB ~he fronher. to ~mmd actB·i~r 

0 
a 

or depreciations against persons or property wdh the obJect of galn '"' the terr Y I 
neighbouring State. · 

How is the problem of punishment to be solved if such criminal ban~s, whe~ pur~u~d 
by the authorities of the State on -whose territory t~ey have be~~ opera.tmg, retrre Withm 
the territory of the State from which they came and lf the authorltles of that Btatc are unable 
to continue the pursuit themsel!·es r 

QUESTIONNAIRE No. 7.- PRODUCTS OF THE SEA. 

The League of Nations Committee of Experts for the Progressive Codi.f_i~ation _of 
International J,aw was certainly most happily inspired in including in the provisional list 
of subjects of international law the regulation of which b~ i~terna~ional agree~ent would 
seem to be desirable and realisable the qup,stion "whether It IS possible to establish by way 
of international agreement rules regarding the exploitation of the products of the sea". 
The need for such an enquiry has long been manifest. 

This is indeed a case in which action is necE>ssary, for the problem is a vast one, is of 
the highest importance for the future of mankind and can only be solved by international 
agreement. For certain countries, including some in a very advanced stage of civilisation, 
the products of the sea constitute the main source of food supplies and revenue, in that they 
exert a decisive influence on national economy and general prosperity. In other cases, 
the products of the sea constitute a great reserve of future food supplies. Abundant 
though they are, these resources are in certain respects threatened by man's rapacity and 
the destructive methods employed. Certain species of aquatic animals of great utility 
which provide the raw material for great industries have been almost entirely exterminated. 

The case of cetaceans, which M. J. L. Suarez has cited in his excellent report to t.he 
League of Nations Cominittee of Experts, is a conclusive one. Of the ten thousand to 
twelve thou~and whales alive to-day, fifteen hundred are being killed annually -
consequently, in ten years' time they will have been completely exterininated. No less 
conclusive is the case of the herring tribe (Olupea harengus), which is.also on the decrease 
owing to modern fishery methods. There can be no .doubt as to the importance of herrings 
from the point of view of food supply and the whole national economy of the Northern 
European peoples ; indeed, the herring industry is so important that years when the shoals 
do not approach the coasts of Norway are regarded in that country as years of national 
catastrophe. With a view to avoiding .the distress caused by the absence of shoals near 
the coast, scientists have carefully studied the question of Inigration and the general 
conditions under which these fish live, in order to ascertain the place and depth at which 
they are to be found and direct the fishing fleets accordingly. This intensive fishery, 
assisted by biological research and continual improvements in fishing apparatus, fishing
boats and the preparation of the products themselves, has now begun to produce results 
which may well prove disastrous; in any case, it is already causing a continual decrease 
in production. • 

The same dangerous symptoms are now appearing among other Inigratory species 
-such as the various kinds of cod, sardines, mackerel, tunny, etc., which form into shoals 
and are encountered at definite periods in certain localities- Newfoundland Bank, Iceland 
t~e _banks of .t~e North Sea., et~. As soon as ~hese shoals make their appearance, great 
fishmg expeditiOns set out, as Is well known, m which all the fishing fleets of seafaring 
fo_lk take part. The pre_paration of the catch affords employment for a powerful industry, 
With thousands of factories, c?ld-storage_ r~oms and cost~y apparatus of every kind installed 
along the ~oasts of every contment.. This mdustry proVIdes work for millions of workpeople 
a~d ~ontributes to the food supplies of populations in the interior even in the remotest 
distncts. ' -

. The same is. the ~ase with other migratory fish known as anadromes and katadromes, 
such as the SemiOnotl,_ shads, ~ullet, stur~eon (.Acipenser), eels, etc., which live in the seas 
or o~ns and enter nvers or mland contmental waters for the purpose of reproduction 
o! 11ace 11ersa. Here, ~lso, we note the progressive diminution of production which for som~ 
~nne now, has o.ccasiOned such alarm in certain countries that the latter have _.: at least, 
m . so _far _as m_ternal wate~s. ~e concern~d -embodied protective measures in their 
legtsl~tiOn, mcl~ding even a.~ti?cial. re-stocking. All seas have their characteristic species 
of IDigra~ory fish ; the actmty displayed in catching them is in proportion to their 
commercml value; consequently, t~ese species !'ore rapidly decreasing . 

. As a Roumaruan, I __ cannot re~am from quotmg the case of sturgeon in the Black Sea 
(.A~penser l!vso, .A. Guldenstaed~n, .A. Glaber, .A. Sturio, .A. Ruthenus and .A. SteZlatu8)

1 
which, in ap1te of all the protect1ve measures applied by Roumania in and at the mouth 

• 
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of the Danube- measures which, by special conventions, have also been made binding 
on the four other Danube riparian States -nevertheless display an increasing tendency 
to disappear. This is proved by the smaller weight and dimensions of the .individual 
fist caught. 

Sin~ caviare from the sturgeon of the Black Sea and the Caspian has come 
to be regarded as such a delicacy throughout. the world that no fashionable restaurant 
in Paris or New York would dare to exclude this article from its menu, the catching of this 
fish has assumed alarming proportions. Nowadays, fishermen are no longer content with 
the simple tackle of their fathers or to fish merely in the river estuaries where these animals 
are strictly protected by Roumanian law -fishing· vessels of other nations engage in 
the fishery, even in localities where the sturgeon breed. The young sturgeon are being 
exterminated, because the' open seas are international waters where there is no law to 
prohibit fishery. The result is that the full-grown fish, a single specimen of which may 
weigh from 400 to 600 kilos, and which were formerly very plentiful in the river estuaries, 
are becoming increasingly rare, while the old-established fishing colonies engaged in the 
sturgeon fishery are being slowly ruined. Consequently, fishermen are everywhere 
complaining that the number of sturgeon is decreasing, while whales, seals and several 
other aquatic animals have already been exterminated. Nature is therefore sending out 
a warning to the effect that the vandalistic methods of fishing now being applied can no 
longer be continued, and must be replaced as soon as possible by rational exploitation 
based on a system of international protective measures dictated by science In accordance 
with tlle results of oceanographical and biological research • 

. From all these facts and observations we are bound to draw the following conclusions: 

1. That the path now being followed in exploiting the products of the sea is a highly 
dangerous one and may soon lead to the destruction of the greatest natural wealth placed 
by Providence at the disposal of man- the greatest reserve of foodstuffs and other useful 
products of every kind which are required by the human race with its rapidly increasing 
populations. It is therefore in the urgent interests of all mankind to put an end to this 
state of affairs and discover a new, scientific and practical method of exploiting these 
products, which belong not to any one country but to the whole world. 

2. That the ma.in causes which have produced this disquieting situation are as follows: 

(a) The rapid increase of population in the various countries, which is out of 
proportion to the increase in the production of ordinary food supplies ; increased 
and improved methods of transport ; improvements in the refrigerating and preserving 
industries ; the perfection and multiplication of all industries engaged in transforming 
the products of the sea and rendering them more available for human requirement&; 
and, finally, all the other technical improvements which are perpetually stimulating 
the consumption of sea products and have led to a considerable rise in their commercial 
value; 

(b) The progress in technique and machinery whicli have, in a small apace of time, 
so improved fishery methods and apparatus aa to make poasible the capture and 
destruction of certain aquatic animals in such vast numbers that the natural forces 
of reproduction are incapable of repairing the loss; 

(c) The progress of biological research, which, by studying the whole migratory 
cycle of each species of aquatic animal, baa made it possible to determi~e the locality 
in which it is to be found at any given time of the year, so that it may be caught 
more easily. This has all happened without science- being able, up to the present, 
to suggest any practical methods for prohibiting fishery in a given locality when 
such fishery begins to endanger the existence of the species ; 

(d) Capitalism, which has realised that, by this vandalistic f~rm of exploitati~n, 
great profits are to be realised and which endeavours to orgaruse and deve1op Its 
activities. The example of shareholders' companies for the whale fishery, quoted by 
M. Suarez in his excellent report, is quite conclusive on this point; 

Finally: 

(e) The present state of intt>rnationallaw~ which has~ ye~ discovered no means. of 
safeguarding for the human race one of mankind'& moat VI~al ~teresta, from t~e po~nt 
of view of the future, or of applying - as in the case of nav1gatwn - a ~egulatwn ~th 
rules for the rational exploitation of the product& of the sea and the effective auperVIBion 
over the open sea. 

The few conventions on hunting and fishery hitherto conclud.ed betw~en the varioua 
States are not likely to solve the problem, since they refer to speCial questwna or matters 
of local concern rather than to the real problems of universal interest for the future. 

• • • 
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Admitting that this ie the present state of affairs and that these are its causes; _admitting 
alBo the ideal we have in view i we should ask ourselves what attitude, what practical means 
we are to employ. 

I. Above all, we must realise that our effor~s cannot be dire~ted so~ely_to preventing 
the destruction of certain species of animals - qmte apart from their relative 1mpor~an~e -
which man's rapacity threatens with extermination, such as t~e cetaceans and pmwp~ds 
(whales and seals). Our aim should be a wider one: to .!?reserve mtact the w~ole productive 
force of the riches of the sea, animal, vegetable and mmeral, and, by .a rational sy~tem of 
exploitation, to make the sea permanently p~ovi~e.the human :race ~th the qu~nti~y and 
quality of food and economic products of which It 18 ca~abl~. By ratiOnal explOitatiOn we 
mean an exploitation adapted to natural and economic cucu~stances,. to fu_nda~en~al 
factors which must never on any account be neglected. This prrmary stipulatiOn 1mplies 
previous and profound knowledge of natural and economic conditions throughout the world. 

Only on this basis can we subsequently establish a series of ~eas~e.s whi~h could be 
applied without any danger of producing untoward results or harming legitimate mterests or 
established conditions. 

Most of these scientific data are already available. Some are being studied by 
oceanographical institutes, biological stations and laboratories: they have even form~d 
the subject of great sc~ent~fic. expeditions. Othe~s aro scatt~red throug~ou~ ~he econo~c, 
legal, political and soCial bibliography of the vanous countnes. The sCientific da~a which 
are still missing, will have to be studied. All available data must be centralised and 
co-ordinated, the way must be prepared for such further research work as may be necessary 
and the results systematically dealt with by a special institute created for the purpose by 
the League of Nations. The problem is too vast and important a one to be treated 
empirically; it demands careful collaboration between the leading scientific institutes of all 
countries and the final definition of the problems by the central institute. 

II. The aim of world legislation must be carefully determined. In the first place, we 
have that vast area which is known as the mare liberum- that is to say, the whole ocean 
apart from those portions of the sea which constitute the territorial waters of riparian 
States. But it is those portions of the territorial waters which are often of decisive importance 
in the problem of protecting aquatic animals. Similarly, the great rivera and certain lakes 
along the sea-coast, the lagoons and harbours, are of paramount importance, particularly 
in the case of salmon, sturgeon, shad, mullet, etc., when it comes to applying a system of 
official protection at sea. In this connection we are fa!)ed with a fundamental question, 
namely, the system which should be applied on the high seas and in territorial waters, in 
straits, bays, great rivers, certain lakes along the sea-coast and harbours. These measures 
will require careful consideration in order to avoid any action derogatory to the great 
interests of the various countries and their sovereign rights. 

III. What measures ought we to adopt ! Such measures should, in the first place, 
supply definite requirements established by scientific investigation, such as encouraging 
reproduction amongst certain species, protecting fry, defining regions of seasonal 
protection, pr,ohibiting certain fishery apparatus and methods, prohibiting either absolutely 
or temporarily the catching of certain threatened species, etc. But these measures 
as indicated by science, could not be applied in certain waters unless the interest~ 
of the local population were absolutely safeguarded. Such interests, if legitimate, must 
on no account be sacrificed. · · 

' 

IV. What organisations should be set up to ensure the effective application of the 
~easures adopted ! What penalties could be levied on offenders and in virtue of what 
right ! ' 

. V. W~at are the obligat!ons to which the various States could subscribe by means of 
a~ mternat10nal ~greement Without, by so doing, sacrificing their legitimate interests, or 
witho_ut should~r~g a b~den too heavy for them to bear ! These, in our opinion, are the 
questiOns.of_prlllCIJll~ which th~ L~ague must solve before any measures can .be adopted 
for establishing a ratiOnal expl«;>ItatiOn of the products of the sea. 

This series of measures, which would be destined to cons~rve the productivity of a vast 
source of future. wealth and food supplies for mankind and which must at the same time 
respect the. var10u~ S_Pecial and legitimate interests df the various countries, would be 
adop_ted w1thout ~1fficulty as an international agreement concluded between all States, 
and It would constitute a new.body of law_. When, the.refore, the principles have been laid 
down ~nd have been harmowsed both w1th the requuements of science and the future 
and Wlth actual conditions and existing laws, their codification will present no difficulty~ 
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The stagei in the League of Nations work might be aa follows: 

1. A conference of experts in apfllied biology, economists and international law 
experts of all States possessing maritime interests should be convened. This conference 
would discuss and establish fundamental principles, the programme of detailed 
enquiries and means of application, the institution of the central research institute and 
the manner in which the latter should collaborate with exi..~t.ing institutions ~f all 
countries - that is to say, biological and. oceanographical institute11, zoologicl\1. 
stations, fishery services, institutes of social economy, etc. 

2. T~e o~ganisation. of ~he central ~esear.ch institute with a view to collecting 
and co-ordinatrng data, directmg the contrnuation of research work, stating problems 
and preparing all material for the final solution. 

3. A new conference should then· be convened to discuss and adapt the final 
solution. · · . 

4. The new body of law thus created would be codified. 

We think that in this way the League of Nations would be able, in a. relatively abort 
space of time, to solve one of the greatest· problems for the future of humanity and 
achieve, in this respect, the noble aim for which it was creat.ed. 

Salvador. 

QUESTIONNAIRES Nos. 1 :ro 6. 

Letter of JanuarJ 181'11, 1927. 

[Tranalation.] 

· . In reply to your letter C. L. 25. 1926. V. dated March 22nd last to this Department 
regarding the different questions discussed by the Committee of Legal Experts at the 
meetings held last January at Geneva,. I have the honour to inform you that the only 
questions in which Salvador is interested are the first six mentioned in the Note of the 
Chairman of the Committee of Experts for the Progressive Codification of International 
Law (document C.96.M.47.1926. V, dated February 9th, 1926) and especially the fouriA, 
concerning the "responsibilities of States in respect of injury caused rn their territories to 
the person or property of foreigners". As regards this matter, we are in full agreement 
with the ideas set forth in the report on the subject by the Sub-Committee consisting of 
Dr. J. Gustavo Guerrero and M. Wang Chung-Hui. In the opinion of the Government 
of Salvador, the regulation by international agreement of these subjects, both in their 
general aspects and as regards the specific points studied in the relevant reports of the Sub· 
Committees, is desirable in the near future. • 

(Signed) B. Arrieta Bossi. 

Kingdom of the Serbs, Croats and Slovenee. 

QUESTIONNAIRES Nos. 1 TO 7. 

Leltw of March 25th, 192'1. 
[ Tramlatilm.] 

With reference to the Questionnaire drawn up by the Committee for the Codifica&fon 
of International Law which you forwarded to the Boyal Government, I have the honour 
to inform you, on behalf of my Government, that it considers that the questions proposed 
by the Committee should be eodified. · 

Nevertheless the Royal Government considers that Question No. 5. (Procedure for 
International Cmrlerences) cannot be codified at present. . 

(Signed) FOTITCB. 
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• 
Sweden. 

QUF.BTIONNAil!.E No. 1. -NATIONALITY. 

Letter of March 5th, 1927. 

Arlicle 1. - This aJ•ticle, the object of which is to rest~ct, in.cases of double nationality 
the right of a State to take diplomatic action on behalf of Its nat10n'!-ls ~~o a:re at the ~arne 
time nationals of another State, has not, as now drafted, t~e same significl!-t~on as Article 1 
in M. Rundstein's original preliminary draft. Aceordmg to the ongma.l propo~al, 
intervention was excluded if the municipal law of the other State all~wed th~ ad~ucbon 
in support of the argument that the person iri qu~stion poss~s~e~ 1ts n.at~onality, on 
"grounds other than mere residence in the country • The defirut1ve prelimmary .draft, 
however lays down that a State may not intervene on behalf of persons who, ac~ording to 
the law ~f the State to which representations would be made, are to be cons1dered as 
nationals of that State "from the moment of their birth". This wording restricts very 
considerably the applicability of Article 1, nor does the rule thus laid down seem to be 
fully satisfactory. . . 

This can perhaps be best demonstrated by an example. A?cording to. the proVIsions 
of Swedish Law (Article 2 of the J"aw of May 23rd, 1924), a foretgner born m .sweden w:ho 
has been continuously domiciled in that country up to the age of 22 acqUU'es Swedis.h 
nationality unless he previously sig~es a. desire to the contrary. S~wpose now that th!B 
person is a national of a country which, like Germany or Great Bntam, does not adnnt 
that, by automatically acquiring another nationality, the individual thereby !orfeits ~is 
nationality of origin. In this case, as the article wn.s first drafted, the country m questiOn 
would not be entitled to take action in Sweden on his behalf ; but, 'With the present wording, 
such intervention is possible on the grounds that. the person does not pos~ess Swedish 
nationality from the moment of his birth. Conversely, in the case of a Swede born in Great 
Britain of Swedish parents and having consequently acquired, under the jus soli applied in 
that country, British nationality in addition to his Swedish nationality, Sweden could 
take no action on his b!lhalf in Great Britain. Such a provision seems to be all the less 
reasonable in that an individual who has acquired Swedish nationality under Article 2 of 
the Swedish Law will in many cases be attached to Sweden by much stronger and more 
intimate ties than those connecting with Grl'at Britain an individual born in that country 
who has acquired British nationality· under the jus soli. 

Other examples could be quoted ; for instance, the case of a woman a national of the 
Unitl'd States of America who, after the adoption in 1922 of the Law on American Nationality, 
has married a Swede and is now domiciled in Swl'den. By her marriage she has acquired 
Swedish nationality, but under the law of the Unitl'd States she retains her American 
nationality. Article 1, as now worded, would allow her- as she is not Swedish by birth
to clainJ the diplomatic protection of the United States, a consequence which can hardly be 
regarded as satisfactory. · 

In eases like the above, where the person concerned is rl'garded by the law of the country 
of his domicile as a national of that country and when his nationality does not depend solely 
on his residence in the country, it seems that the other State whose nationality he also 
possesses should not be entitled to intervene on his behalf. We therefore consider that the 
wording in M. Rundstein's original draft is to be preferred. 

ArHcle· 2. - No observations. 

. .A~icte ~· - The provision of 't~e Swedis~ Law on Nationality which corresponds 
WI~h this article ~nl! rl'fers ~o foundlings. Article 1 of this Law lays down that such 
children foun~ Withm the Kmgdom shall be regarded as Swedish subjects unless and until 
the co!Jtrary IS proved. Art~cle .~ of the preliminary draft, however, rl'fers not only to 
foundlings but also to any child born of parents who are unknown or whose nationality 
cannot be ascertained". Though the application of this rule to "children born of unknown 
pa.re;"ts "as well as. $o "chil~en found,'' does not give rise to any serious objection, we cannot 
poss1blf agree to It& extensiOn to children horn of parents "whose nationality cannot be 
as~rt3!"ed ". It could hardly .be admitted that the children of numerous foreigners who 
resule .Ill: the conntr;r temporanly or for short periods only and whose nationality cannot 
b? definitely. ascertamed should all be rega.rded, owing to the mere circumstance of their 
birth; as natio~als of the country. The consequence ol this would be that a child of this 
category, even if he left the ~ountry when ~till a.. minor, would retain the country's nationality 
for ever, or ~t any rate until. the rea.~ nationality of his parents was established, and might 
ther~f?re cbu.m ab~oad the di~lomat1c protection of the State in which he was born. The 
pro~1on of Swedish l.aw whtch makes the granting of Swedish nationality to children 
born m Swed.en of foreign parents depend~:nt on a. certain period of residence - up to the 
age of 22 - m the country, seems Lo be founded on a more equitable principle. 
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Consequently, the Swedish Government does not ieei ihat it can approvb an articie 
so worded as to make its provisions also apply to a child "born of parents whose nationality 
cannot be ascertained". It also considers this expression to be too vague, since it does 
not elrplain what action ill to be taken, if the Stat~essness of the parents at the time of the 
child's birth is duly established. 

Arliclll 4. - The observations regarding Article 3 also apply to Article '• which la:vlt 
down t.1at "a <'hild born outside the State of which its piU'E'nts are nationals bas the 
nationality of the S~ate where it was horn, if the State of origin does not give the parents' 
nationality to such child. " 

The prin<'iple contained in this provision seems to be a concession to the ver:v few 
countrie11 - one or two South A.meri<'an States - who still adhere to the rule of the jv• 
soli in its entirety. It is true that children of nationals of these States born abroad have no 
nationality, but the present proposal contains so many drawbacks that we think it would 
be preferable for the States in question to be good enough to contemplate a revision of their 
Ia.ws in such a way as to secure, lor the children of their nationals born abroad, the nationality 
of the parents. 

The Swedish Government therefore feels bound definitely to oppose the adoption of 
thi.R article. . 

••• 
While on this subject, we may mention a case of conflict of laws in oonnection with 

double nationality which the preliminary draft has not taken into account. As stated 
above, Swedish law lays down that a foreigner born in Sweden who has resided there 
continuously up to the age of 22 thereby acquires Swedish nationality unless he formally 
renounces it. 

In most other countriea the law does not recognise that this mode of acquiring 
nationality involves loss of the nationality of the person's country of origin. It may be 
asked whether a case of double nationality of this kind - in which the new nationality 
is based not only on the circumstance of birth but also on the person's absorption into the 
country of residence -is not a matter which might be settled in a convention. It would 
be extremely desirable to obtain such a settlement because at present there is every risk 
of numerous cases of double nationality being perpetuated from generation to generation. 
The Swedish Government therefore ventures to suggest that it might be well to insert in 
the Convention a provision to the effect that a person who has, by the circumstance of 
his birth and by a certain period of residence, acquired the nationality of another country, 
shall thereby forfeit the nationality of the State of which he was until then a national. 

A"iclll 5. - The provision in the first sentence of paragraph 1 is apparently in 
conformity with the law now in. for~ in all countries. With regard to the other provisions, 
it is not certain that the rules they embody are really satisfactory in all cases. When 
one o£ the two nationalities is anterior to the other, and has been acquired without 
the consent of the person concerned (ll.g., by reason of birth or of the fact that the individual 
has bad to follow the nationality of his parents), while the subsequent nationality is a 
result of the express desire of the person concerned to become a national of the State which 
eventually grants him its nationality (by option or naturalisation), it may be asked whether 
it would not be strictly incumbent on a third State to regard him as possessing the nationality 
of the second State rather than of the fir!t, even though he may latterly have been domiciled 
in the first for some time. 1 · 

We think that the provision in the last paragraph should, at any rate, be supplemented. 
It makes no provision fpr the case in which the person concerned has never been domitlUed 
in either of the States whose nationality he possesses. The hypothesis is by no means, 
however, an impossible one. A person mig~t q'?-ite well, by the. circumst~n~ of his b!r~h, 
have acquired simultaneously German nationality (under the '"' 1anguJ1U1) and Bnt18h 
nationality (under the j'UII soli) : domiciled ~.Fr~nc~ he may become t~e fathe~ of a c~ld 
in that country. Of what State would this child, if he never established hill domiCile 
either in Germany or Great Britain, be considered a national, either by !!'ranee or by any 
other country in which he may establish himself subsequently f .. 

Article 6 • ...:.. Since the Committee con11iders that the problems referred to in this 
article are not yet ripe for settlement, the Swedish Government will merely oUer a few short 
observations on this subject. . "" 

. It is not very clear whether the expression "na~urali.Ration " i~ here employed in ~ts 
ordinary and· restricted sense, nn.mely the act by which, after. enqwry, a State confer~ Its 
nationality on an individual, or whether it should be understood to have a WI.der 
significatiO"n so as to include the case in which, by mere action of the law, a person acqwres 
a n.a.tionality other than his nationality of origin. The wording of paragraph 1 would 
seem to indicate the latter interpretation. . . · . . 

If the rule laid down in paragraph 1 is also meant to apply to casea m w_h1ch a. person 
is to be regarded as having automaticaUy - by circumstance of birth, for: mstanr.e, or a 
certain period of residence- become the national of a given State, th~ Swedish ~ove!Dme!lt 
feels bound to point out that it would undoubtediy lead to senous complications m 
practice. 



- ~28-

Paragraph 2 of this article is not necessanly co~ne~ted ~th .the first. para~aph a;:• 
as far as we can see, there can be no objection to 1ts mc~\lluon ~ the Convention. e 
provision seems to be satisfactory and is in concordance mth Article 1. · . 

.Article 7. - There are no objectio~ to raise to this provision. The article should, 
however, be so worded as to apply to the.case in which the person who re.quests rel~ase 
from allegiance already possesses the nationality of another State. In th18 c~nnecti<?n, 
Article 10 of the Swedish Law lays down that, if a person requests release from his Swedis.h 
allegiance, this person, if he has n?t yet acquired another nationality, must show that he IS 

entitled to be regarded as the natwnal of another State . 
. 

Article 8. - Under. Swedish Law any person who - by naturalisation, . ma.rri~ge 
or in IWlY other manner - becomes a national of another State, loses his Swedi~h 
nationality provided he has, or establishes, his domicile in the territory. of the State m 
question. .Although the law in most countries lays down that a marned wo~~ can, 
after dissolution of marriage, recover the nationality of . her conn~~ of origm only 
when. she re-establishes her domicile there, Article 8 of the Preliminary Draft has 
been so worded that nationality acquired by marriage will be los~ even when the law of 
the country whose nationality the woman recovers does not stipulate that she mu~t 
again take up her residence in the country. In cases wh~re - as the law of o~r~am 
countries allows - a widow or divorced woman has the right to recover, by petition, 
her original nationality, the suggested rule will doubtless give rise to no objections, .even if 
the exercise of such a right is not bound up with residence in the country. But if, after 
dissolution of marriage, a woman thereby and without further formality is to recover 
her nationality of origin without being afforded an opportunity to express her wishes in the 
matter, we think it would be desirable to stipulate that the woman will only lose the 
nationality acquired by marriage if she has, or establishes, her domicile in the country 
whose nationality she recovers, or if at any rate she expressly states that she wishes to be 
released from her allegiance by the State whose nationality she acquired by marriage . 

.Article 9. - In order to make clear the Swedish point of view with regard to the 
matters referred to in this article, we must explain the provisions of Swedish Law concerning 
the nationality of married women. 

A. .A Swedish woman who marries a foreigner forfeits Swedish nationality provided, 
on the one hand that her marriage procures her the nationality of her husband and, on the 
other, that she already has at the tinle of the celebration of . the marriage, or does 
subsequently establish, her domicile in her husband's country (Article 8 of the Swedish 
Law of 1924 on Nationality). If either of these conditions is not fulfilled, she retains her 
Swedish nationality in spite of her marriage. .A Swedish woman who marries a citizen 
of the United States of .America and does not, according to .American Law (Cable .Act 1922) 
thereby acquire .American nationality, retains her Swedish nationality whether she 
establishes her domicile in Sweden, the United States or elsewhere. On the other hand, a. 
Swedish woman who marries a German for instance (and.thus under German Law a.cquiles 
German nationality by marriage), forfeits her Swedish nationality as the result of her 
marriage if she has at the time of her marriage, or does subsequently establish, her 
domicp.e in Germany. If, however, she continues to reside in Sweden or establishes her 
residence i!1 a foreign country other than Germany, she retains her Swedish nationality 
aft~r m~l&ge. In the latter case, therefore, she possesses, at least temporarily, a double 
natiOnality. . · · 

· B. .A foreign woman who marries a Swede alway1 acquires Swedish nationa.llty by 
her marriage (~ticle 3 of the Law of 1924 on Nationality). . 
. Here, agam, a case of double nationality may arise when, at the time of the celebration 
of the marriage, the woman in question.is 1\ national of a foreign country whose law disposes 
thl\t she sh~, even a~er her marriage with_ a foreigner, retain her nationality of origin, in 
all cases (as m the Umted States of .America) or in certain specified cases (as in Denmark 
and Norway). 

. 0. When a married Swede becomes a national of another country, the question of his 
wife'• loaa of Swedish nationality is settled according to the rule laid down in .A. 

D. .A married foreigner may acquire Swedish nationality in a. variety of ways -
automatically or by petition. 

"!Jnder Swe~h law, there are two main ways in which Swedish nationality may be 
acquired automatically: the first is when a. foreigner born in Sweden has been domiciled in 
t~e country ~p to. the age of 22 (Article 2 of the Law of 1924 )1 and the second, when a. person 
w_1thout natiOnality, who previously possessed Swedish nationality by circumstance of 
bu-th, establis~es his .do~cile. in Sweden (Article • of the Law of 1924). When a man 
acq~es. Sw.ed18h nationality m one of the above ways, his wife only acquires the same 
nat~o~lity if ahe has, or .does establish, her domicile in Sweden. In the case of a woman 
judi~lly aepara~ed from her husband, the law also lays down that the acquisition of 
Swedish natwnality by the husband shall have no effect on that of the wife. -
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In the above cases, therefore, the acquisition of Swedish nationa.lity by thfl wife is 
subject to the·condition that she shall be domiciled in Sweden. 

Finally, as regards the natura.lisation of foreigners, the Swedish Government is lEift 
entirely free, when granting naturalisation, to decide whether the wife shall be included or 
not. Naturally, the question of the wife's domicile has a paramount influence on this 
decision. As far as possible the wife's opinion is to be hel\l'd. The provision in question 
however,- is so worded that, unless the wife definitely e1:presses a wish to the contrarv' 
the naturalisation of the husband will lead to the natura.lisation of the wife. • ' • 

• • • 

The meaning of Article 9 ·is apparently this : when a woman marries a foreigner or 
when her husband during the course of married life acquires foreign nationality, the 
woma.n does not therE<by lose her nationality of origin unless, at the same time, she acquires 
her husband's nationality; but that when she acquires her husband's nationality she 
altoays loses her original nationality. · 

It is obvious that this rule would in several respects clash with the present provisions 
of Swedish law. This will be seen if we consider the consequences which would follow in 
the cases mentioned above in A-D, 

A. If a Swedish woman marries a foreigner·- the law of whose country lays down 
that, when one of its nationals marries a foreigner, the latter acquires the husband's 
nationality - she will, according to the preliminary draft and in cont.radiction to Swedish 
law, lose her Swedish nationality. 

The principle introduced into the Swedish Law of 1924 on Nationality to the eUect that a 
Swedish woman who marries a foreigner loses Swedish nationality only when she establisheR 
her domicile in the husband's country, was adopted after long and careful consideration. 
U was generally held that the drawbacks attendant on· the fact that the wom1m would, 

· teni.pora.Iily at least, possess a double nationality were considerably lesa than those which 
would attach to a system under which she would necessarily and ip•o facto for[eit her 
Swedish nationality even when she maintained her domicile in Sweden or resided in a 
country other than h('\r husband's. 

The Swedish Government does not therefore feel able to subscribe to this provision, 
which departs from the principles of existing Swedish law on the marriage of a Swedish 
woman with a foreigner. 

B. The rule of Swedish law under which a foreign woman who marries! a Swede 
always thereby acquires Swedish nationality is not in manifest opposition to the provisions 
of the preliminary draft. · 

. No exception to this rnle is allowed, nor was the acquisition of Swedish nationality 
made conditional on Swedish domicile because the effect of such a. r(>striction would, in 
practice, have been t.hat foreigners married to Swedes would lose all nationality if they bad 
previously been nationals of a country whose law laid down that, when a woman national 
married a foreigner, ehe thereby lost her nationality of origin even when she did not by 
marriage acquire the nationality of her husband. If most fltates accepted the principle 
defined in paragraph 1 of Article 9, the reason whioh has hitherto prevented Sweden from 
according to married women a more inclependent situation in this respect would disappear. 
It would then be possible to apply the rule suggested in various quarters when the Law of 
1924 on Nationality was being drawn up, namely that, when a foreign woman married a 
Swede, the marriage would not necessarily involve a(>qnisition by the woman of her 
husband's nationality, at any rate so long as she did not establish her domicile in Sweden. 
For the provision of pa.ragraph 1 of Article 9 to acquire this meaning, it would be sufficient 
to make it state that a woman married to a foreigner who does not thereby acquire her 
husband's nationality shall not lose her nationality of origin and shall not consequently 
remain without nationality. · 

C. As regards the case of a Swede who, in the course of his married life, acquires 
foreign nationality, we would refer to the observations above (Section A), the nationality 
of the wife being in this case Rubject to the rules set out in that flection. The objections 
to the proposed rule also apply in this case. · 

D. The suggested provision in paragraph 2 of this article, applied to the case of a 
foreigner who in the course of his married .life acquires Swedish nationality, is not, we 
think likely to conflict with Swedish law. In short, as regards Article 9, the Swedish 
Gove:nment feels bound to state that it cannot accede to the suggested provisions. 
It would however, be highly desirable, particularly with a view to avoiding cases of 
Stateless~ess, to define in an international convention the status of married women from 
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· G t hould he provided to ensure that a woman 
the point of view of ~atio~ahtyf . ~aran ;e:o~sequently be deprived of all nationality, 
Rhall not lose her nat~ona ty 0• ongm. an erebv ac uiring her husband's nationality, 
either when she mames a f?relgn~r ~thout ~h hi· ~ed life without there being any 
or when the man changes h1s nat10nality dunng s ~ 
concomitant change in the nationality of the woman. 

Arl' le 10 _ The onlv observation to be made in connection .with thi.s artiol~ is. that, 
if Articl: •we;e adopted, .Ai-ticle 10 would, we think, be pointless, smce Article 9 elimmates 
StateleRsness. 

Arlicle 11. _ In this article, the effects of legitimation are treate~ in. the same way 
a8 the effects of marriage in the case of a woman. Consequently, and m VIew oft~~ fact 
that the SwediRh l;aw on Nationality contains, with regard to. the .statui! of legitimate 
children provisions similar to tho~e which c~nce~n the nat10nality of women, our 
observations in connection with Article 9 apply 1n this cas~ also. 

Arl' re 12 - This article calls for no remarks as far as Sweden is concerned. Under 
Swedish iaw a' Swede who has been adopted by a foreigner does not for that ~ole reason 
lose Swedish nationality. It is only when, according to the law of the adopters country, 
the adopted person becomea a nationa~ of t.hat .eoun!ry and. h.as, or does subsequently 
establish, his domioile therein, that he loses his nat10nality of or1gm. 

Arlicle 13. - No observations. 
• •• 

' 
MM Sohiioking and Rundstein both state that the provisions of the preliminary draft, 

partioul~rly thoRe which apply to the nationality of married women, will not in any way 
prejudge the settlement of questions at privat~ law. M. Rundstein even p~o~oses that. a 
clause to this effect, which would refer to Articles 9, 10 and 11 of the prel~ary dr~.ft, 
should be included in the Convention. If these statements were open to the mterpretat10n 
that the rules for the n~~otionality of married women as proposed in the preliminary draft. 
would not apply to questions at private international law, the Swedish Government could 
not agree with this opinion. Obviously, the pr~visions of. the Convention could hav~ 1~0 
direct influence on the rules of private law applied by a s1gnatory State. But when 1t Ill 
necessary, in order to settle a question at private international law, previously to determi1;1e 
the nationality of an individual, it is equrtlly clear that nationality must be determined m 
accordance with the conditions laid down in the Convention. The adoption, so to 
speak, of two setH of rules one of which would be contained in the Convention, while the 
other would apply to questions of private law, would be most inconvenient and would 
greatly diminish the value of a Convention on tlle lines suggested in the preliminary draft. 

QUEBTIONNAillE No.2.- TERRITORIAL WATERS. 

[ Tr4n.Ylnlion.] 
Letter of November 18th, 1926. 

In a questionnaire dated .Tanuary 29th, 1926, the League of Nations Committee of 
Expl'rts for the Progressive Codification of International J,aw enquired of the Swedish 
Government whether it considered that there were problems connected with the law-of 
the territorial sea, in its various a.spects, which could he ~ettled by means of a convention, 
and, if so, what these questions were and how they might be solved, and in particular 
what should be the jurisdictional right of a State over- foreign merchant ve~sels in its 
territorial waters or ports. · · 

Tb Swedish Government considers that the concluRion of an international l'onvention 
on .qnestioJ?S connected with _territ.orial. wate~s would be highly d('sirable. The vagucne~s 
of mternat10nallaw on certam pomts 18 obVIously a source of much inconvenience. The 
proposed convention, moreover, need not necessarily constitute a schematic and uniform 
~ettleme.nt of all these questions. On the contrary, we should endeavour to produce an 
mternat10nal agreement so drafted as to take into proper account the acquired rights of 
and dissimilar co.nditions existing in th~ various countries. In any case, the Sweetish 
Go!ern!Dent considers t~a.t the opportumty afforded the various Govt>rnments of expressing 
the1r VIews on the subJect - so that the necessary conditions of an internat.ional 
eettlement m~y ~e more cltlarly.determined -is an excellent preparatory ~tep. It therefore 
ventures to mdicate below, With comments, the attitude of Swedish law towards the 
question~ dealt with in the Draft Convention which figures as an annex to the Questionnaire. 

Before proceeding to consider the various proposals in detail, tho Swedish Government 
fe('~ ~ound to oh11erve that the scope of the proposed convention is not perhaps defined with 
enffic1ent clearness. The commentaries which M. Soh ticking, the Rapporteur of the Sub· 
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Com~ttee, has appended to the draft seem to imply that the convention will not be 
applicable to war conditions, although the Convention itself is mute on this point. Possibly 
the scope of the draft in this direction, as in others, would have been more readily 
comprehended by the Swedish Government if the latter had been in a position to examine 
these documents in the light of the Committee's Minutes - which was not the case • 

.Article 1. - Chara.rler and Extent of thto Right. of the Riparian State. 

This article lays down that "the State shall have the right of dominion over the zone 
which washes its cc:>ast." The Swedish Government is also of opinion that riparian States 
poss~ss sov':reig_nty over their territorial waters ; it may therefore be Admitted, 
particularly 1D VIeW of the statements made by the Rapporteur in his commentary, that the 
Prift~iple which the Draft Convention would lay down is quite in .keeping with Swedish 
opmwn . 

.Article 2. - Extent of the Right. of the Riparian State. 

The draft fixes the extent of territorial waters at three marine milee, adding, however, 
that "e:cclusive rights to fisheries continue to be governed by existing practice and 
conventwns", and it reservefl to States the possibility of exercising administrative rights in 
certain circumstances beyond tb limit of their t.erritorial waters. · 

The Swedish Government feel11 bound to point out in this connection that for over a 
century the territorial waters of Sweden have been regarded as ntending for a distance of 
four sea miles from the coast. In claiming the four-mile limit, it feels that it has not departed 
from present-day international usage, and this view is supported by the survey of this 
qu11stion from the point of view of international law, which the Rapporteur embodies in his 
memorandum. The present Swedish four-mile limit is mentioned for the first time in the 
"Instructions" issued in 1779 to the Commander of the Fleet; shortly afterwards it was 
embodied in various official texts regarding neutrality, pilotage, Customs and fishery. The 
Customs Regulation o.f 1904, which is still in force, contains provisions to the effert that 
Swedish territorial waters shall extend for four sea miles from the coast. A similar Or(lJnance 
of 1R71, concerning fisheries on the west coast of Sweden, fixes at the same distance the 
extant of the internal waters in which fishery is reserved for Swedish nationals. 

From the statements made by various anthoritie~, it wonld seem that a considerable 
·number of interests ar11 bound up with the mllintenanre of this limit. .o\nother point in its 
favour is tltat Sweden's neighbours- Finland and Norway- also rega.rd their territorial 
watars as extending for a diPtance of four sea miles from the coast. 

The Swedish Government, has already observed that the concluRion of an international 
convention on territorial water11 would not necessarily imply a rigid settlement of all the 
related problems. The Draft Convention, which aim11 at establishing a uniform limit of 
territorial waters for all countries, etill lt!aves a loophole for e:neptions to be allowlld in 
certain important matters - fishery and adminiKt.rative right!! and the juri~<liction attaching 
thereto- which wonld obviously vary to an appreciable extent from country to country. 
ConRequPntly, the uniformity which the draft aims at establishing in principle, as regards 
the limit of territorial waters, need not, it would seem, be adhered to in practice. If that be 
so, the Swedish Government esteems that it would be prefer11ble so to word the provisions 
of the Convention with regard to the actual extent of the zone of sovereignty, as to allow 
some latitude, within reasonable limits, for the many acquired rights and interests which 
exist in the various countriel!. It would be particularly deRirable in this connection to take 
into account rights in favonr of which an uninterrnpted u~ago for centuries can be invoked. 

While on this point, the Sw~dish Government ventures .to observe that a reserva~ion 
regarding such rights is to be found, in the case of bays, in Art1cle 4 of the Draft ConventiOn. 

The starting-point from which the extent of territorial waters is ralculated is stat11d 
in the draft to be "low-water mark". In Swedish law this point is "the coast or outermost 
islets and reefs which are not permanently 11ubmerged". These two form'!llas are not 
nacessarily in opposition, because they both appear to mean that the calculation should be 
made from the last vestiges of the coast which at low water emerge from the enrface. 

The Convention, if applied literally, would mc~n that the territorial water.-limit would 
follow everv contour of the coast. The Swedish Government ventures to pomt out that 
it would be "difficult to apply such a method of calculation along coast-lines which, like those 
of Scandinavia, are d!'eply indented by numerou'J in!ets and fringe~ by many isles _an~ 
islets. Along such coasts it would perhaps he more ratwnal and pract1ral to dr_aw the ~nut 
of territorial waters parallel with the main coast-line- that is to say, to aPsign to 1t as 
limits lines parallel to other lines drawn from cme extreme coaRtal point to another. 

The Rapporteur's original draft contained an Article 3 with provisions fo~ tb~ creation 
of an International Waters Office. States possessing rights with respect to terntonal water11 
outsida their "fixed zone" (such a.s fishery rights in the territorial watere o~ other St.ates or 
-outside the national territorial waters, administrative rights of Yarious kinds outs1de the 
national territorial waters, etc.) might han them registered to ensure their rl!cognition. 
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· ttl t t a mixed commission, appeal against the 
Displ_ltes woul.d be su~~Itteld. fortoseth:;::ma:ent Court of Int.ernational Justice. In the 
deGiSIOnS of thiS COmiDlBSIOn YlD!I; _ . _ _ 
Rapporteur's final draft this article has been omitted. . . _ . 

Althon hit does not wholly endorse all the provisions of the ongtnal draft, the sw:edl8h 
Governmeni is inclined to think that an instituti~n. like the one suggested in Article 3 

· ht if it could be established unrler suitable condit10ns, possess a number of advantages. 
~~n 'under the terms of the Draft Convention, as it is ~ubmitte? to us to-d~y, many 
· t t t'ons might be made to the general rulesllud down m the draft With regard 
~!t~~'::rri~~~~ ~aters. This will still be the case if, as ~b~ Swe~ish Go~ernment proposes, 
the future convention allows more latitude as regards ex1stmg dn:ergenCies as to the exte.n~ 
of these waters. Even should it seem neither necessary ~or desua~l~ to crea.te aS sp~ah 
commission for the settlement of disputes, it would, m th.e oprmon of .the we s 
Go,·ernment, ·be useful if an internationa~ body wer~ to reg~ster and publish the facts 
regarding the territorial waters of the varwus countnes . 

.Article 4. - Bays. 

In the case of bays, according to the Draft Convention, the territo~a.l sea is measured 
from a straight line drawn across the bay at the part nearest to the openmg towards the sea 
where the distance between the two shores of the bay is ten marine miles, unless a greater 
distance has been established by continuous and immemorial usage. · 

It is true that conventions concluded between various European Powers lay down ten 
marine miles as a minimum breadth for a bay-line from which the extent of the external 
territorial waters is to be calculated, but it cannot be said that this method of calculation 
has acquired the character of a generally recogni;~ed _usage .admitted by interna~onal Ia w. 
In the opinion of the Swedish Government- which 18 confumed by.the declaratwns of t~e 
Harne Court of Arbitration in the statement of the gro·unds on which the North Atlantic 
Fisheries Arbitral Award was given in l!JlO- neither the rule fixing at ten marine miles 
the basic line from which, in t.he case of bays, the extent of territorial waters is to be 
measJJred, nor the twelve-mile rule, can be held to have become a rule of international law, 
and 'the method ordinarily followed of delimiting territorial waters as a zoue of three, four 
or six _marine miles in breadth following the contours of the coast is not applicable to· 
bayR. · 

According to Swedish law, the whole area of any bay which indents the coast to an 
appreciable extent is in every case to be regarded aR territorial water,· and the exterior 
territorial waters are measJJred from a line drawn across the bay between the two extreme 

- points where the bay merges into the general coast-line. During the Great War, therefore, 
the Swedish Government always maintained that the Bays of Laholm and Skelderviken, 
on the south-west coast of Sweden, were entirely Swedish territorial waters. 

In the case of the Bay of Laholm the Swedish argument was singularly strengthened. 
by the provisions of a fisheries convention concluded between Sweden and Denmark. 
The rule has al~o been adopted by Swedish jurisprudence. 

Of coJJrse, the ten-mile line mentioned in a number of fishery conventions as the basic 
line for calculating the extent of territorial waters in bays was adopted for practical reasons 
and because the extent of territorial waters had been fixed at three nautical miles. It was 
held that a free space less than four miles in breadth between two zones of territorial waters, 
each three miles broad, would be too narrow to allow of fishery without constant risk of 
fishermen penetrating into waters forbidden to foreigners (see the statement by Mr. John 
.llloore in the Year-Book of the Institute of International La.w, XIII, page 146): In the case 
of the bays along the Swedish coast, it would be necessary, in view of the above, to allocate 
to Swedish internal waters all bays of a width not exceeding twelve nautical miles and to 
fix the extent of the external territorial waters from a line drawn across the bay at the 
part nearest to the opening towards the sea where the distance between the two shores of 
the bay would be twelve nautical miles. 

The Swedish Government considers that a basic line of ten nautical miles for the 
measurement of territorial waters in bays is not sufficient in the case of Sweden, and finds 
no corroboration in current international law. · -

.Artide S. - Islands. 

. One observation is necessary with regard to the wording of this article. If the centre of 
an archipelago is regarded as the point for determining the isles from which the calculation 
of territorial waters is to commence, the provision regarding archipelagos would seem to 
apply only to those which are situated in the open sea ; it could not, for instance apply to 
group11 w~ich, like t~e Swedish coasta~ ~rchipelagos .<skiirgarrl), fringe the shor~line. To 
make Article 5 applicab~~ to the conditiOns of Swedish geography, it would therefore be 
necessary to add ~ pr~Vl810n to the effect that when.an archipelago fringes the coast, the 
extent of the temtonal waters shall be calculated as commencing from the islands and 
reefs furthest from the coast. 
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Article 6. - StraitR. 

_ The drafting of Article 6 also calls for an observat-ion on the part of the Swedish 
Gov~~ment.. In certain respects .this artic~e is not quite clear, as, for instance, the 
prOVISlO!l whic~ _lays down "th~ regune of straits at prese!It subject to spt~cial conventions". 
Does this proVIRIOn mean that if two States whose coast-line borders certain straits conclude 
an agreement dividing the whole of the straits between them, this agreement can be invoked 
against third partie~, even when, nnder the convention now propost~d, the straits al~o 
include international waters t According to the Rapporteur's original draft, which fixed the 
ex.tent. of t~e territorial waters at ~ nautical miles in general, straits not exceeding twelve 
rrules m Width were to belong entll'ely to the riparian StateR. The extent of territorial 
wa!ers having been reduced to three nautical miles in the Rapporteur's second draft, the 
logical consequence would have been to regard as entirely territorial waters oulv those 

· straits which are less than six nautical miles in breadth, or - when both shores' of the 
straits belong to the same State - those which are not more than six nautical miles wide at 
their opening towards the sea. The draft, however, fixes at ten miles the maximum width 
of straits which are to form part of the territorial sea of the coastal States. The meaning 
of the formula "straits not exceeding ten miles in width" is also somewhat uncertain, for 
there is nothing to show whether this formula. only a.pplies to straits which do not erceed 
ten miles in width at any point or whether it refers to those parts of straits where th.e 
width is ten miles or less, whereas in other parts their width is more than ten miles. · 

Moreover, as regards the Swedish standpoint in this mattt~r, the Swedish Govf'rnmc.>nt 
·would point out that, since the Treaty of Roskilde in 1658, one-half of the Sund has been 
regl\rded a'! a Swedish territorial sea. Similarly the Straits of Kalmar, of which both sides 
belong to Rweden, are regarded as entirely Swedish territorial waterR. .At their opening 
towards the sea. these two st.raits are both slightly over t.en nautical miles in wiilth. 

Article 7. - Par.ifio Passage. 

With regard to this .Article, the Swedish Government ventures to observe that Sw~>diah 
legislation for the suppres11ion of contraband in spiritnousliqnors includes certain restrirtions 
on the right of free passage, since it forbids access to Swedish territorial waters to veRsels 
and boats of less than 250 tons coming from international waters with a. cargo of wine or 
spirituous liquors. 

Article 9~ - J1'ri8diction, and 
Article 13. - Jurisdiction over Foreign Merchant Ve88ell in Maritime Ports. 

The Swedish Government shares the opinion expressed in these article11 that foreign 
vessels passing through the territorial sea. should not thereby become subject to the civil 
jurisdiction of the sovereign State. It hold!! that in ports the latter should exercise civil 
juri~iliction over foreign vt>ssels -as has hitherto been the ca11e under Swedish law -
subject to the re~ervation that disputes between thl' captain and crew regarding labour 
conditions are not within this jurisdiction. Offences committed on board foreign vessel1 
in Swedish ports which cannot be regarded as being of a purely disciplinary naturA are, 
accoTding to legal practice, within Swedish jurisdiction -a role which, in the opinion of 
the Swedish Government1 is entirely in the interests of public order. 

Article 10. - Reg"lations. · 
With regard to the provision in this article concerning the right of pursuit, it is to be 

noted that a. convention concluded at Hel11ingfors on August 19th, 1925, between Sweden 
and the other Baltic riparian Rtates, and Norway, with a view to suppressing contraband 
in alcoholic goods, includes a provision ~ccording the right of pursuit outside the twelve· 
mile limit within which the convention accords each party the right to apply to vessel11 
of the other signatory Powers its national l11gislation on contraband. 

Article 11. - Riches of the Sea, the Bottom t.md the Bub-soil. 

This .Article does not call for any observation on the part of the Swedish Government. 

Article 12. - Warlhips. 
In this connection the Swedish Government would repeat ita preliminary ob!erf'a.tion 

that it should be m11.de clear whether the Draft Conven~ion refers both. to war .conditions 
and peace conditions or exclusively to the latter. Accordmg to the rules m for~e m S~ed~n, 
submarines of belligerent Powers have no right of pa11sage ~hrough the. Swedish ~emtonal 
sea, whereas in peace time such right ill accorded to foreign submal'me& prov1ded they 
navigate on the surface. ( o· d) Eli 1 L otgne . e <El'GREN. 
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QUESTIONNAIRE. NO. 3. -DIPLOMATIC PRIVILEGES AND lluroNITIES. 

Letter of No1•ember 12th, 1926. 
! Translation.] 

In a questionnaire dated February 9th, 1926, the Committee of Experts far the 
Progressive Codification of International Law enquiy~d whether all or .any ?f the q~estio_ns 
connected with diplomatic privileges and immumt1es e~ume~ated m thl8 questim;ma.Jre 
appeared to thl' Swedish Government to. be questions which ~Ight usefully be stud1ed at 
the present time with a view to concluding a general conven~JOn. It was added that the 
convention might, if neceRsary, be completed by separate or bilateral agreements. _ · 

The Swedish Government considers that the question of ~plomat~c privileges !Lnd 
immunities is a matter which might well be set.tled by a _general mter11:att~n~l co_nventwn, 
It also shares the Committee's opinion that the conception of ex-terntonahty Is. not an 
adequate foundation for the practical solution of the problem as a whole, and that tt would 
be dillieult to find a better basis for an enquiry than "the nPcessity of permitting free and 
unhampered exercise of the diplomatic function and of maintaining the dignity of the · 
diplomatic representative and the State which he represe,nts and the re~pect properly due , 
to secular traditions" . 

. We do not propose at present to take up any definite position with regard to the special 
points mentioned in the Committee's Questionnaire No. 3, 11ince these questions are ~ot 
likely to give rise to profound divergencies of opinion at a future conference. The Swedish 
Government ventures to indicate the rules which are applied in Sweden and to draw from 
these rules certain conclusions with regard to the more important questions. 

A. I. 

1. ·The "inviolability of diplomatic agents" is recognised in Sweden in all the cases 
mentioned in 1 (a) to (e). 

2. As regards "immunity in civil or commercial matters", there are no special 
legislative provisions in Sweden, nor, as regards ca.se·law, are there any precedents from 
which a rule could be drawn. The Swedish Government considers that, in principle, it 
would be fair to impose by an international convention certain restrictions on the absolute 
immunity of diplomats from civil jurisdiction. It does not think that such exceptions should 
be limited a pri'lri to "real actions" and "actions connected with the exercise of a 
commercial calling". We think it would also be desirable to adopt some conciliation or 
arbitration procedure for disputes at private law to which diplomats may be pa.rties. · The 
right, which now seems to have been definitely accorded to diplomats, of exemption from 
giving evidence in court in civil tnatters should, we think, be maintained. 

3. As regards the immunity of diplomats from ·criminal jurisdiction and their 
exemption from appearing as witnesses in criminal cases, we do not think that existing 
rules need be changed. It may be observed that Swedish law contains only the following 
provision with regard to criminal jurisdiction : "In the case of the legations of foreign 
Powers the rules consecrated by uRagt- or provisions laid down in treaties shall apply." 
(Penal Code, Chapter I, .Article 4.) 

As for the special question of the right of granting asylum to persons threatened with 
penal proceedings, i~ migh~ I?erhaps ~? desirable to consider ~he possibility of including 
m a future convention defrmt.e provtstons to cover the case m which local authorities 
consider them~elves bound to conduct a search for persons suspected of offences committed 
in the country in premises enjoying immunity. 

4. Fiscal immunity : the attached memorandum 1 gives the rules which in Sweden -
govern the obligations of diplomats in the matter of taxation and Customs duties. Th~ 
S~e~ish Government agrees with the Sub-Committee's report when it says that "such 
pn~e.g~ do not lend themselv~s to detailed re~ation in the form of a collective treaty", 
and 'it 18 only by means of bt·lateral conventions based on reciprocity that Stateg can 
<'o':lclu~c any very ~eta~led agreements on ~his subj_ect." It does not, however, see any 
O~J':ction to em.b~dymg m a general convention certatn general provisions reaarding a fi:ted 
mmtmum of pnvilege.~. "' 

At _the ~resent. tilJ!e diplomatic a~ents in Sweden are not required to pay taxeR in 
connection With ~oc•a! tnllurance. It nnght, however,· be worth while considering whether 
the proposed conventiOn ought not to lay down that diplomats Ahould pay such taxes in 
re~pec~ of s~aff and domestics who are natives of the country to which the diplomats are 
accredited, if the laws of that country require such payment to be made. 

1 Printed below. 
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A. n. 

1. The Swedish Government holds that it would be desirable to adopt a provision to 
the effec~ t.hat, generall;r speak~g, only persons whose names have been duly communicated 
to the MiniStry of Foreign A~rurs shall enjoy ~plomatio privileges. This provision should, 
however, be so drafted that d1plomats proceeding to their posts, or J'e('ently arrived should 
not be exclude~ from the benefits of the protection afforded by diplomatic prerogati~es. As 
these prerogatives extend to the members of diplomats' families, it would seem logical that 
the members should also be included in the list of tho staff. 

. In the opinion of the Swedish. Government, the Government of the country concerned 
should be granted the right to refuse to admit an obviously exaggerated number of 
diplomatic agents. 

2. The Government of the country concerned should have the rlebt to refuse to 
recognise as diplomatic agents persons whose activities are essentially different from the 
ordinary activitieR of diplomatic officials. 

3. It does not seem that the personal servants of diplomat,io agents should p;enf'rally 
speaking, be accorded a privileged Pituation. At any rate, they should not rel\elve all the 
privileges they at present enjoy in various countries. On the other band, it would seem that 
the office staff of legations should be included in the plivileged class. 

4. Persons forming part of a diplomatic mission who are nationals of the country 
in which they reside should, we think, be granted prerogatives in respect of their official acts 
but not in respect of their personal statu~. 

(Signtd) Eliel L<EFGREN. 

Annex. 

Memora»dum concerning 

.A. Th6 C11stomB Exemptions accorded to Membl!f'~ ot Foreign Legation11 in Sweden. 

According to the provisions of Swedish law as to the exemption from Custom~ duties· 
accorded to foreign diplomats, only heads of missions enjoy this privilege. The exemption 
applies to all consignments of articles for their personal use provided they are addreMsed 
direct to the Ministers, Chargtls d'Affaires, or legations, and that the addressee claims them 
in writing from the Minister for Foreign Affairs. 

The othf'r members of legation staffs are accordingly not entitled to CustomR 
exemption, and consignments sent to them cannot 'be claimed by the head of the mission. 
Consignments addressed to heads of missions and sealed with the seal of the competent 
central authorities, and consignments the packing or other characteri~tica of which clearly 
prove their official nature, and which do not contain articles liable to duty, are, however, 
delivered direet to the addresses without Customs examination. 

The baggage of members of a foreign mission, permanent or extraordinary, who prove 
their status by producing a diplomatir. passport are also exempt from f.his formality. 
Exemption is also accorded on the above conditions when the person concerned, without 
being a member of one of ·the accredited legations at Stockholm, is merely crossing Sweden 
on his way to or from his post. 

In addition to these provisions, which apply only to diplomatic staff, the CuRtom• 
regulations allow aU persons arriving from abroad to take Ul) their permanent residPnce 
in the country, the right to import duty-free all their household good" (f~t.ure and 
clothing, if not new, etc.) on submitting to the Customs a declaration showmg the exact 
nature of the articlel!. • 

B. The Exemption from Taxation (I,(JC(}Tded to Members of Foreign L6f}atio11B in Sweden,. 

I. Income Tax. 

Members of foreign legations and their staffs are exempted in Sweden from this. tax 
to the following extent : if they are not Swedish aubJecta, o'!l all inco':Ile oth~r than t~at denved 
from immovable property situated in Sweden, from busmess earned on m the ~gdo~, or 
from emoluments, salaries and pensions of Swedish origin : if they are 8wedNJ11 BllbJ.Jctll, 
on the income they derive from the fareign Power. 

II. Tax on Capital. 

Foreign diplomats and their staff11, if they' are of f~reign nationality, are exempt from 
taxation on all capital except capital invested in Sweden. 
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· . t · ble-propertv situated in the Kingdom, 
By capital invested in Swe~en IS mean un~va funds of 'Undertakinas operating in 

capital invested in the estab~~~ent 0~ w~erra1-ings. Premises occup~d by a foreign 
Sweden, and shares .of every m .m s8utc tun e entirelY exempt from such taxation under 
legation and belongmg to the foreign a e ar .. 
special agreement~ concluded ill eacJ;t case. · 

III. Tax on Motm--ear.,. 

Accordin to the Ro a.1 Ordinance of June 2nd regarding the tax on motor:cars, ~icle 
2 the King m~y, subject~o reciprocity, exempt from this tax members of foreign legatiOns 
,.;ho are not Swedish subjects. 

IV. Dog Ta:r.. 

. Swedish legiglation includes a compuisory i!l'x on dogs.. ~here is no provi.sion un~er 
which foreign diplomats are exempted from th1s tax, but 1t lS assumed that m practice 
diplomatic agents of foreign nationality ~ be, exempted as a matter of courtesy •. 

• 
Stockholm, November 12th, 1926. 

QUESTIONNAIRE No. 4.- RESPONSIBILITY OF STATES. 

Letter of November 12th, 1926 .. 
[ Tranalation.] . ' 

On March 22nd, 1926, you were good enoug~ to as~ me to comm~nicate to you the 
observations which the Swedish Government m1ght Wish to offer Wlth regard to the · 
questionnaire of the (1ommittee of E-xperts for the Progressive Co<li!icati?n of ~nte~national 
r.aw on the subject of the responsibility of States for damage done m their te~ntones to the 
person or propert.y of foreigners. In reply, I have the honour to tra~snnt to you the 
following observations. . 

The Swedish Government considers that the question raised in the above questionnaire 
. is of high importance and that it can be settled by means of an intern.ational agr~eme!lt. 

In principle, it is quite prepared to support a convention defining, in str1ct conform1ty w1th 
the principles already consecrated by international law, the international responsibility 
of States for damage d!Jne in their territory to the person or property of foreigners •. 

The Swedish Government holds that the points referred. to in paragraph~ 11. and 12 
of the Sub-Committee's conclusions are of particular importance. Should the preparation 
of detailed rules regarding the extent of the responsibility of States, or the attainment of a 
general agreement wit.h regard to such rules, be fraught with difficulty, it is to be hoped that 
in any case disputes which may arise in this connection will be submitted to an impartial 
international enquiry or judil'ial settlement on the basis of the existing principles of 
international law. The Swedish Government is of opinion that the Covenant of the I.eague 
of N a tiona already constitutes an obstacle which may prevent States Members from resorting 
to measures of military coercion against another Member of the League before the dispute 
has been subjected to procedure with a view to 11ettlement in accordance with one of the 
methods laid down in the Covenant. From this point of view the provision in paragraph 12 
is only an expression of the principles of law which are already in force between the Members 
of the League. The Swedish Government has had occasion to explain its views on this 
point ill the observations - the text of which is attachedl - submitted by it in reply 
to an enquiry of the epecial Committee of Jurists referred to in the Council resolution of 
September 28th, 1923. But it would desire to point out in this connection how obviously 
important a matter it is that the above principle should also be accepted by Statel'l which 
are not at present members of the I.eague. 

The Swc.>dish Government feels, moreover, that it would be desirable to consider the 
extent to which the various States have already bound themselves to submit to commissions 
of enquiry and conciliation, as proposed in Article 11, all disputes which may arise between 
them on tht>Sl' points. It seems that commissions of enquiry and conciliation the institution 
of which has become incrE>asingly common in recent years, would, generally speaking, also 
be competent to deal with disputes concerning the responsibility of States for offences 
committed against the rights of foreigners. I ventme to transmit herewith a list of 
conventions• on the establishment of procedure for enquiry and conciliation which have 
been concluded by Sweden with other countries. · 

As regards the other conclusions of the Sub-Committee, the Swedish Governm~nt 
would, for the present, merely observe that it might perhaps be desirable to subdivide this 

1 Anne:s: I. 
I AllDe:s: ll. 
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problem int_o two questions: (a) damage done to the person of foreigners; (b) damage 
done to theJl' property. There would seem to be a greater possibility of reaching an 
agreement on the firs~ point than on the second. · 

After comparing the subject with several other subjects examined by the Committee 
-such as the pr~blem of. territorial waters and that of diplomatic immunity- the Swedish 
Government considers, however, that, from the point of view of reaching international 
agreement, it would be desirable to place the queRtion of the extent of the responsibility 
of States for damage done to foreignl'rs in the second rank until the Committee has caused 
it to receive more careful examination. As more and more States undl'rtake to resort to 
compulsory procedure for conciliation and arbitration, the principles of international law 
on this subject will afford a basis for the recommendations of commissions of conciliat.ion 
and the decisions of courts of arbitration, even before the codification of definite rules of 
international law has been effective. 

(Signed) Eliel LC&FGREN. 

Annex I. 

Obsenations of the Swedish Government on the Reporl of the Special Committee of Jurists 
referred to in the Council Resolution of September 28th, .1923. 

[Translation.] 
Stockholm, January 29th, 1926. 

In reply to your letter of October lOth, 1925, in which you asked the Swedish 
Government to forward to the Secretariat of the J.eague of N a tiona any observations 
which it might desire to make on the report of the Special Committee of Jurists appointed 
under the resolution of the Council of September 28th, 1923, I have the honour to submit 
to you the following consideration11 relating to the question dealt with under (4) in 
that report : 

At the meeting of the Council on March 13th, 1924, when the above-mentioned report 
was exami.D.ed, the Swedish representative, M. Branting, made the following statemt'nta : 

"As regards the reply to the fourth question, the Committee of Jurists has not 
indicated the cases in which coercive measures are legitimate and the cases in which 
they are not. It is evident that the reply of the Committee might cover different 
opinions as to the legal character of certain coercive measures. ·In these circumstances, 
my Government would have liked this question to be referred to the Permantmt Court 
of International Justice in order that a clearer opinion might be obtained on this 
extremely important and very delicate problem. 

"As, however, this suggestion has not been favourably received by my colleaguP&; 
I declare, in accordance with my instructions, that my Government maintains in 
its integrity the interpretation of the Covenant on this subject, an interpretation 
which was supported by me during a previou11 session of the Council, and 
that it therefore continues to be of opinion that the use of armed forces is not 

- compatible with the Covenant in the circumstances indicated in the fourth question. 
I aecept the fourth reply subject to this declaration." 

May I be allowed to add the following to these statements I The wording of Question 
4 as regards measures of coercion which are not meant to constitute acta of war obviously 
refers only to measures taken by one State against another in order to bring pressure to 
bear upon it. The point at issue appears therefore to be limited to what international 
law means by reprisalll. Reprisals include not only measures involving the use of armed 
forces but also other means of pressure, such as financial measures, etc. 

The report of the Committee of Jurists confines itself, as regards the fourth question, 
to stating that certain measures of coercion are consistent with the terms of Articles 12 
to 15 of the Covenant 1W1d that others are not. But it does not trace any line of demarcation 
between the two classes of measures, that is, between those which are legitimate and those 
which are not. It is, however, exceedingly important to draw as clear a distinction between 
them a.s possible. 

· It should be noted in this connection that opinions on this question held prior to the 
adoption of the Covenant are now of only limited importance in relations between States 
l\lembers of the I.eague of Nations. 

1. The question whether a State which resorts to reprisals is defending a jn11t cause 
is of no importance at all. According to the Covenant, attempts must in every case be made 
to ~ettle the dispute by peaceful means before any recourse is bad to acta of force. According 
to Article 12, the parties are bound not to re11ort to war or to take ~ny other measure 
constituting a rupture, or likely to be regarded by the other party as bemg of that nature, 
before applying to the Council or submitting to arbitration. 
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2. The question cannot be solved by any such purely subjective standard as the 
intentions of the Government which takes the measures in question. The system established. 
by the Covenant requires that the question should be,settled by an objective standard 
enabling the Council to determine which State it is that first resorted to acts of war and 
thus incurred the penalties provided by the Covenant. · 

3. Nor can the question be settled by a consideration of the attitude adopted by 
the State to which measures of coercion have been applied. If it were accepted that a 
pacific attitude on its part would remove from the measures in question their warlike 
character, it would follow that the State atta<'ked would have a reason for offering armed 
resistance, since the meas111'e of reprisal would thus appear as having created a state 
of war and as therefore entitling it to appeal for help to the League of Nations. Such an 
interpretation of the Covenant would, however, be directly harmful to the maintenance 

. of peace. · 
The conclusion which follows from the above arguments is that ¥leasures of coercion 

which involve the use of armed forces must be considered incompatible with the provisions 
of the Covenant in the circumstances indicated in the fourth question. This conclusion 
seems also to accord with the attitude adopted by the Council in 11ettling the conflict between 
Greece and Bulgaria. 

(Signed) Osten UNDtN. 

Annex II. 

[Tr1U18lation.] 

Convention~ concluded by Sweden with regard to Procedure of Enq11iry and Conciliation. 

Contracting State 
• 

United States of America 
Chile 
Uruguay .. 
Switzerland 
Denmark .• 
Norway . 
Finland . 
Latvia 
Estonia 
Lithuania 

.• 

Date of signature 

I. Treaties of Con(!iliation. 

October 13th, 1914 
· March 26th, 1920 
February 24th, 1923 
June 2nd, 1924 
June 27th,, 1924 
June 27th, 1924 
June 27th, 1924 
March 28th, 1925 
May 29th, 1925 
June 11th, 1925. 

Date of the exchange 
of ratifications 

January 11th, 1915 
May 3rd, 1921 
1 

February 14th, 1928 
March 7th, 1925 
August 30th, 1924 
September 13th, 1924 
September 24th, 1925 
February 25th, 1926 
October 29th, 1926 

II. Treaties of Conciliation anit A.rbit·ra!ion. 
Germany .. 
Poland . . . . 
Czechoslovakia 
Belgium 
Austria . . . 

August 29th, 1924 November 21st, 1925 
November 3rd1 1925 1 

January 2nd, 1926 April 29th, 1926 
April 30th, 1926 1 

May 28th, 1926 1 

QtJESTIONNA.IBE No. 5. -.PROCEDURE .OF INTERNATIONAL CONFERENCES. 

r TranBlation.] 
Letter of NO'Vember 12th, 1926. 

In a questionnai.Ioe dated February 9th 1926 th c · · 
Prog~~sive Codification of International La~ exp~esse~ ao~:r~;~o of E:x:per~s hfor the 
Swedish Government held that it was pos~ible to formulat earn. w et er the 
~:~~e~t~~!~i~s~he ~rocedure of international conferences S.:d ~~e~h:~~~lu~~~d a:~ 

As regards the procedure to be followed at inte t · z 
Go':e;~ent is_ not absolutely certain that it would at ~~:s~:ta b c~f~·e~l-ea, the Swedish 
codilicat10n of.,rules. As certain definite custoinR are now ~ esll'a. e to undertake a 
the conferences convened by the League of Nations th ~~wmg ~p m connection with 
1n an international convention, does not seem to b~ &.,II ~ ne~ t 0~ unifo~m rule~, embodied 

On.the other hand, the Swe<llilh Government hold rea. o- ay as It was lU the pa~~t. 
attain a greater measure of uniformity in the rules for s that It w~uld be highly desirable to 
It m.a~, however, be asked whether, at the present tf~~ c~~r.lttszrd ~nd dra:fting of treaties. 
o tauung such uniformity by means of an intern t·' 1wou e desirable to aim at 

. a lone. conference. The Swedish 

1 
The eJtehange of ratificatlona has not yet taken place. 
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Government is inclined to think that the bE-st method, for the present, would be for the 
Committee to prepare drafts which might then be used as models by th~ various States. 
There can be no doubt that the object in view would thus, to a considerable degree be 
attained. ' 

In the opinion of the Swedish Government, therefore, it would be desirable for the 
Committee to draw up a project concerning the drafting of intet·national conventions 
and a draft formula for the clauses which are usually to be found in these conventions as 
mentioned by the Committee in its list. These drafts would bE' submitted for examination 
to the various Governments, whose observations would then enable the Committ.ee to make 
the necessary alterations. Even after the final draft of the text and its communication 
to the Governments, the various States would still be free to employ these models or not, as 
they chose. 

In this connection the Swedish Government feels bound to observe that the 
Constitution of Sweden containA th~ following provision : 

"The King shall have the right, after consulting the Council of 1\Hnisters, to 
conclude agreements with foreign Powers. · When these agreements are concerned 
with questions which the Riksdag is, undE-r the terms of the present Constitution, 
entitled to decide either alone or in conjunction with the King, or when the questions 
are not such, but are neverthelePs of real importance, they shall be submittel\ to the 
Riksdag for approval, and must contain a reservation to the effect that they shall not 
come int.o force until such approval has been obtained. 

"If, in any particular case, the interests of the Kingdom require that an 
agreement of real importance, but unconnected with any question which it is within 
the domain of the Riksdag to determine, be concluded without the approval of the 
Riksdag, such agreement may be concluded provided the. Commission for Foreign 
Affairs has previously been afforded opportunity to giYe its opinion, as laid down 
in the Article in question." (Constitutional Law, Article 12.) . · 

(Signed) Eliel L<EFGREN. 

QUESTIONNAIRE No.6.- PmAOY. 

Letter of November 18th, 1926. 
[TrAnslation.] 

In a questionnaire dated March 22nd last, which you were good enough to communicate 
to me, the Committee of Experts for thu Progressive Codification of International Law ask 
to be informed whether the Swedish GovernQ'lent consil\ered that it would be possible to 
establish in an international convention provisions for the suppression of piracy. 

ln Teply to this request, the Swedish Government has the honour to state that it dol.'s 
not consider the question of piracy to be one of the most urgent matters requiring settlement 
by international agreement. Should othllr Powers, however, desire suoh an agreement, 
the Swedish Government would not have any objection to this question being dealt wit.h, 
with a view to the establishment of international rules. 

(Signed) Eliel J,<EFGREN. 

QuERl'IONNAmE No.1. -PxonuOTs OP TIDil SEA. 

Letter of November 18th, 1928. 
[ .7'ranalation.] 

In a questionnaire dated February 9th, which yo'u were good enough to communicate 
to me, the Committee of Experts for the Progressive Codification of International Law 
aske.l to be informed whether the Swedish Government held that it would be possible, by 
means of an international agreement, to establish rules for the exploitation of the products 
of the sea. 

In reply to this request, the Swedish Government would venture to point out that th~re · 
has been in existence, since 1902, a Permanent International Council for the Explorat10n 
of the Sea, and that fourteen European States, including Sweden, have adhered to this 
or~ariisation. This Council was created on the assumption that it would be impossible to 
establish international rules for the fishing or catching of certain maritime species until 
careful scientific research had shown that fishing or catching so seriously affected the 
.existence of these species as to warrant their protection by international measures. It is 
admitted that the decrease of l.'ertain species is not neces~al'ily due to excessive catching; 
it may be ascribed to purely natural circumstances which aff~ct their . ex!-Htence .to a · 
greater extent than any a~tion on the part of . man. The ~ of ~h11. mternat10nal 
exploration of the sea is preCllely to secure the rat1onal econom•o explo1tat1on of marine 
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fauna. At the present time, we do not t~ink it _can. be said, that, .on the 1!hol_e, t~e 
m~>ful maritime spedes are threatened w1th extmct10n unless the!! explo.1tat10';'- IS 
regulated hy international agreement. Such a danger "!l'ould se~m to ~x1st only m reg.ona 
in which fiRhery and catching are conducted on a. part1cularly 1ntena1ve scale. 

The enquiry of the Committee of Experts seems, however, t~ hav~-shown that a real 
· danger threat11ns whales in the Antarctic Reas- the only wa~ers .m which. these ~etaceans · 

are still encountered in ~onsiderable numbers. The extermmatu;m of th1s species would. 
certainly adversely affect t,he legitimate interests of ma.ny countnes. ~t won!d, there.fore, 
be desirable to regulate ita exploitation as soon as poRslble by convenmg an mtE>rnat10nal 
conference of experts as suggeated by the Rapporteur of the Committee for the Progressive 
Codification of International I.aw. 

Research work carried out by the Permanent International Council for the Exploration 
of the Sea would also seem to prove that plaice require prote-ction, in the North Sea, against 
over-intensive fishing. 

The data at present available on this subject do not enable us to determine with 
certainty what other useful maritime species are threatened with extermination by fishing 
or catching, ·and whether they should receive international protection. It might well, 
however, be desirable to afford wider and more effective protection to pinnipedia, though 
these are already protected to a certain extent. · 

Consequently, the Swedish Government holds that there are various reasons in favour 
of convening an international conference of experts to examine tbe question of the 
protection of the above-mentioned species in regions where they are threatened with 
extermination. In conformity with the conclusions of the Committee's Rapporteur, it will 
not be necessary from the outset to limit the programme of this conference to the above 
question nor, generally, to certain States, regions or maritime species. The SwediRh 
Government is of opinion that it would be desirable to lay down a general rule to the effect 
that the conference would only draw up -draft international rules in cases where such 
rules were shown to be obviously ann ·immediately necessary. It does not therefore 
think, as the Rapt>orteur suggests, that the conference should concern itself above all with 
preparing a draft the object of which would be to organise a system for the supervision of the 
exploitation of maritime fauna in all its aspects. The Swedish Government dot>s not 
consider thatsurh a draft is in any way necessary from a practical point of view. It would 
be r•referable for the conference to consider each individual species separately, in th~ 
manner indicated above, and study the various geographical regions separately. 

(Signed) Eliel L<EFGREN. 

Switzerland. 

QUESTIONNAIRES Nos 11 21 6 AND 7. 

[Tran.Y1ation.] 
Letter of November 4th, 1926. 

You were good enough to communicate to us, as an annex to your letter' of March 
22nd last, seven questionnaires prepared by the Committee of Experts for the Progrt>ssive 
Codification of International Law on the following subjects : 

(1) Nationality ; 
(2) Territorial Waters ; 
(3) Diplomatic Privileges and Immunities ;· 
(4) Responsibility of States in respect of Injury caused in their Territory to 

the Person or Property of Foreigners ; 
(6) Procedure of International Conferences and Procedure for the Conclusion 

and Drafting of Treaties ; 
( 6) Piracy ; 
(7) Exploitation of the Products of the Sea. 

In_ order to complY: with the desire expressed in your letter, we have the honour to 
tr:a.nsnut to you. hereWlth for the Committee of Experts a few observations giving the 
~ews o~ the SWL•s ~overDD?-ent ~oncerning the regulation by international agreement of 
t e ~UbJect treated m _Questio';'-Daue No. 1. We shall duly communicate to you as soon as 
P08Sl~le th~ observa.t10na which the Federal authorities may have to offer regardina 
Q;~t.10nnaues 3, 4 and 5. As regards the other questionnaires, we have noted their content~ 
: 

0
;:terest, but, as t~e problems with which they deal are of only very indirect concern 

to
country, the S~ss Governm~nt, at least for the present does not feel itself called 

upon e:xpresa a.ny VIews concernmg them. ' 
(Signed) MOTU. 



- 241 -~ 

Annez. 

Q11estiQf111aire No. 1. - Nationality. 

The fact that the laws of the different countries are very far from uniform in the 
matter of nationality leads too often to inextricableo difficulties, which mav in some cases 
become so serious &ll to disturb gootl relations between the States concerned. We therefore 
regard with every sympathy the proposal to regulate the problems of nationality by means 
of internal!iona.l agreements. 

As regards the possibility of fra.ming a. dra.ft convention likely to be a.ccepted by a 
considera.ble number of States, the Swiss Government shares the opinion expressed on pages 
Z and 3 1 of the report. In view of the fact that there exists practically no uniform interna· 
tional usage in this field, and in view of the reasons which impel most States to mainta.in 
their p~esent attitude towards problems of nationality, to attempt to conclude a ~ 
convention for the settlement of all or even the most important questions relatinj! to 
nationality would undoubtedly be prema.ture. Even codifiootion on a scale as limited as 

~ that proposed in the report will undoubtedly meet with serious difficulties, which it would 
be wrong to under-estimate and which appear to justify a certain scepticism. 

Switzerland could approve- at any rate, in their general outline- several provisions 
of the preliminary draft Convention in the form it has assumed after the discussions of the 
Committee of Experts. 

For instance, the Swiss authorities approve the principle that a State should refrain 
from diplomatic intervention on behalf of its nationals if the latter al~o happen to be 
nationals of the State in regard to which such intervent.ion would take Jllace. Arcording 
to the practice which they have always followed in this connection in conformity with SwiHs 
law, they hold that this idea. should be given a,n even wider application than it receives in 
Article 1 of the preliminary draft, by omitting the words "from the moment of their birth" 
and adding the words "and consular" between the words "diplomatic" and "protection". 

The Swiss Government is equally in favour of the principle on which Article 2 is based. 
It does not, however, desire to express an opinion on the option which the preliminary 
draft proposes to allow these persons to exercise ("Nevertheless, they shall have the option 
of claiming", etc.), because this part of the text does not seem to have been drafted with 
sufficient clearness. Does it mean that, when the ordinary conditions for acquiring the 
nationality of the State in which these persons were born ha.ve been fulfilled, the State in 
question will be bound, in spite of the special character of the ca~e, to recognise the person 
concerned as a national if the latter - or his legal representative in the ca~e of a minor -
so requests, and if the law of his State of origin allows him to claim the nationality of the 
other State f Should that be the intention of the author of the preliminary draft, the 
provision would not be in keeping with the principles on which the Swiss Government has 
hitherto always acted. · 

The rule of Article 3 concerning the nationality of children born of parents who are 
unknown or whose nationality cannot be ascertained has been given special consideration 
by the Swiss authorities. They feel that it would be premature at the present juncture 
to examine whether certain minor alterations would be necessary to bring this proviilion into 
entire harmony with the requirements of everyday life ; they merely note, for the moment, 
that the idea on which the rule is based seems to be satisfactory and that the· Federal 
Government would experience no legal difficulty in adhering, if necessAory, to a Convention 
containing a clause on such lines. 

In laying down rules to determine what nationality should prevail, from the point 
of view of a third State in the case of persons possessing double nationality, Article 5 deaiH 
with a very thorny and complicated question. The Swiss Government therefore suppose11 
that the short formula which the preliminary draft proposes on thi11 subject is not intended 
to solve the whole problem but merely to state a general princip~e, the ~~aptation ~f which to 
actual circumstaMes will be examined latter. So regarded, thts proVlston of Arttcle I) does 
not appear inacceptable. . 

The same applies to the first paragraph of Article 6, w~ch ~roposes that no foreigner sha.ll 
be naturalised without hiR being allowed to refuse naturahsat10n. The second paragraph of 
Article 6 would however seem to be superfluous in view of Article 1 of the preliminary dra.ft. 

Article lO 'appears 'to assume the existence of a situation. which it is prec~sely ~be 
object of Article 9 to abolish. The intention of the rapporteur IS perhaps tha.t th18 ArtJ.cle 
10 should only apply when the woman:s Stat.e of origin is no~ a. party to the Convent10n 
which will contain the rule laid down m Arttcle 9 of the prelimmary draft. It would be 
desirable to make this clear in the t.cxt of Article 10, in order to avoid even a semblance of 
contradiction between the two articles. Viewed in this light, the provision seems satisfactory; 
it would in fact remove in the case of one of the categories of persons who have no 
country,' one of 'the dr~wbacks attendant on their. anomalous ~ituation .. This . rule 
would not affect Switzerland directly because, under Swtsslaw, the wife .of a SWiss nat10nal 
acquires the na.tionality of her·husband by marriage. . . . 

The Swiss Government has, moreover, no fundamental obJection to Arttcles. 7 
(expatriation), 9 (ma.intenancl' of the original nationality of a woman who does not acqwre 

• See pp. 9 and 10 of the present document. 



- 242-

the nationallty of her hu~ban~), 11 and 12 (status of illegitimate and adopted children) 
and 13 (certificate of natwnality). . . 11 t th limi 

In addition to these rules, the underlying principle of w~~h IS exce en , e pre nary 
draft contains others which it would, on the contrary, be difficult to accel!t. . . 

Art' 1 4 in particular lays down a principle which is very open to dis~usswn when It 
ropos~ct:at a child born' outside the Sta~e of which it~ p~r~nts are nat~onals has th~ 

p r lity of the State where it was born if the State of ongm does not g~ve the parents 
~:t~~~:lity to such child. If this idea were pnt into practice the conse~uence would be 
that the State of origin of the parents of a child born a.broa~ won!d be q_w_te free to refuse 
'ts nationality to this child for any reason, thus at its own discretion ~blig~ng the State. on 
~hose territory the child was born to confer its nationality upon that chlld. Such a solutiOn 
seems to be contrary to all rules of equity. . . 

The rule set out in Article 8, according to whic~ a wo~an who has ~an'led a foreigner 
and who recovers her nationality of origin after the dlSsolutwn. of her mam~e, loses thr~ugh 
such recovery of the original nationality the nationa!-itY which ~h~ acqw;ed by mamage, 
certainly offers some advantages. It is, however, m contradtctwn With one of the 
fundamental principles of the Swiss law on nationality, namely, that a person cannot lose 
SwisH nationality unless he or she expressly renounces-it. As this principle is e~bodi~ in the 
Swisa Federal Constitution (Article 44, paragraph 2), it would seem to be Impossible for 
Switzerland to agree to this rule. 

Finally it should be observed that the draft Convention, which is the result of 
conscientio~s and careful thought, -would constitute - a very useful baRis for any 
discussion regarding codification of the law on: nationality. Switzerland will follow with 
the greatest interest whatever may be done in this field. 

QUESTIONNAIRE No. 3.- DIPLOMATIC PRlvn.EGES AND IMMUNITIES. 

Letter dated December 29th, 1926. 
( Tranalalion.] 

I. 
The Swiss Government shares the view of the Committee of Experts as to the 

desirability of se<'uring a greater degree of uniformity in the matter of diplomatic privileges 
and immunities. The status of diplomatic agents causes frequent difficulties to Ministries 
of Foreign Affairs. Owing to the personal factors involved and tbe representative character 
of those affected, these incidents are always of a delicate nature, and it cannot be denied 
that very many of them are primarily due to the uncertainty of the situation in this matter. 

Is it praeticable, however, to arrive at even a partial codification of diplomatic 
prerogatives t The Swiss authorities are inclined to answer in the affirmative and tha~ in 
any case it is worth while to attempt it. - - _ 

The Swiss Government is at one with the Committee of Experts in considering that no' 
detailed arrangement can be reached until the fundamental principle on which prerogatives 
should be based has been agreed upon. Even now certain writers still adhere to the theory 
of "ex4erritoriality", according to which the diplomatic agent is presumed never to have 
left his country of origin, and his residence is held to be situated in foreign territory. The 
general opinion seems, however, to be moving steadily towards the more modern theory 
that diplomatic immunities are justified by the necessity of securing the independence of 
diplomatic agents, and are therefore on:ly to be maintained so far as they are warranted by 
the functions of the official. It is desirable that agreement should be reached on this 
question of principle, which is at the root of all the rules governing practice. 

Further - still with reference to the fundamental principle on which diplomatic 
immunities should be based- an important distinction must be drawn between 
privileges and immunities arising out of international law and warranted by the nature of 
the official's functions, and those whose sole basis is the comitas.-gentium. This distinction 
is frequently neglected, but is essential, for the rules of pure courtesy are not rules of law. 
Governments have no legal tit!~ to insist.upon their observance, and in matters .of this kind 
the o~Iy ~nethod _open_ t? them IS the taking of measures of reciprocity. It is not disputed that 
cert~ dtJ?lo~atlc pnvileges are granted purely out of courtesy ; but in works upon the 
sub~ect aline IS not always ~!early drawn be~ween these ~ourtesy privileges and prerogatives 
derived from law. The SWlSs Government IS as careful m the performance of its duties of 
courtesy a.s in the disch~~ge of its legal obligations ; it appreciates at their true value the ' 
u~ag~s whic~, by a ~raditwn alre~dy of long standing, are observed in order to uphold the 
digDity_ of diplom.atlc representatives and to secure them that consideration to which they 
are entitled; but It. considers ~hat there would be every advantage in drawing a definite line 
between two questions that differ widely both in origin and in nature. 

II. 

Extent of Diplomatic Privileges and lmmunitie~. 

1. ~nviolability of Ike P~aon. - The "inviolability of ambassadors" is one of the 
mos~ anctent rules of diplomatic law, and the Sub-Committee is quite right in regarding it as 
undisputed. There appears to be general agreement as to the right of diplomatic agents, 
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implied by t.h~ rule, to have complete .~eedom of movement and to have their persons 
and personalities respected by the author1t1es. On the other hand, practice varies as regards 
th~ ~pecial protection ~o be_given t.o the official against .the acts of _priv.ate persons. The 
c~mal clauses on this pomt, which are to be found m most legtslations, display wide 
differences. In some cases only attacks upon the honour of the official (slander defamation 
and insults) are covered by the law; in others, common assault is also punish~ble. Here 
proceedings are taken by the authorities of their own accord ; there, only on a complaint: 
Such complaints ("requt"sts" or "demands") must come, in some cases, from the head of the 
State; in others, from the Government of the injured official; in others, again, from the 
official himself. ~'requently, also, the demand for proceedings must be accompanied by 
assurances nf reciprocity, or c.mnot be complied with unless reciprocity-legal or diplomatic 
- is assured. Certain legislation11 deal only with public insults, others only with outrages 
committed upon the diplomatic agent "in his official capacity", and so on. As regards 
inviolability, therefore, different States interpret their international obligations in very 
different ways. It would be desirable to eliminate these discrepancies. 

The obligation- imposed on the authorities of the country by the principle of in viola· 
bility -not to lay hands upon the person of the diplomatic agent (arrest) is not disputed 
in principle. There are, however, exceptions to the inviolability of ambassadors. 
M. Diena calls attention in his report to this point, and niakes reference to the list tentatively 
given by the Institute of International Law in Article 6 of its Draft Regulations, drawn up 
in 1895. The defect of this list is that it does not distinguish clearly betwel1n cases in which 
the diplomatic agent may not invoke the laws which protect him against outrage or 
objectionable treatment, and those much more serious cases in which the actual arrests of 
the Minister becomes possible. It would be well to investigate these two classes of exception 
separately, and at the same time to decide whether the list made by the Institute of 
International Law can be regarded as complete. So far as concerns the special protection 
due to diplomatic agents, the exceptions will, of course, depend on the scope given to that 
protection (e.g., cases of outrage not committed in public, assault not having the character 
of insult, etc.). 

2. Inviolability of the Premise• of Diplomatic MiBBiOflB. - The doubts which still 
subsist as to the inviolability of diplomatic premises are largely due to the fact that these 
premises, like ships (floating territories), were long regarded as portiona of foreign 
territory. In Article 9 of its Draft Regulations the Institute of International Law haa 
clearly laid down that the "ex-territoriality" of diplomatic premises confers on the diplomatic 
representative merely the right to refuse admittance to officers of the public authority ln 
the performance of their duty. If we take it that the basis of diplomatic prerogatives is 
the necessity of securing the independence of the public Minister, we must admit that the 
rule embodied in Article 9 of the Draft Regulations of the Institute of International Law 
- a rule which is observed in practice by the Swiss Government - is very reasonable. It 
might, however, be well to define certain cases in which an official should not be refused 
admittance to the inviolable premises of a diplomatic mission (e.g., inspections by the fire 
brigade, technical inspections by officials of the telegraph and wireless services, visits of 
examination in connection with serious offences committed on the premises by persona 
not possessing ex-territoriality, etc.). 

The current practice of the Swiss authorities is to extend inviolability to the private 
residence as well as the official premises. 

The right of asylum is not mentioned in the Draft Regulations of the Institute of 
International Law, It is expressly excluded, so far as concerns relations with the local 
authorities, by the Pan-American Project of Convention of March 2nd, 1925 (Article 22). 
The question of asylum is closely bound. up with that ~f the status of diJ?lomatic premises ; 
in practice when disturbances occur, 1t forms a delicate problem whtch can hardly be 
neglected. ' If the premises of the diplomatic mission are not to be regarded as sitna~ed on 
foreign soil, the harbo~g of criminals or politica! refugees see'!'s! generallf speakmg, to 
be an abuse of inviolabthty. On the other hand, 1t would be diffwult to Jmpose on .a 
diplomatic agent the obligation of promptly expellfng_a person who h_as taken. refuge on hl8 
premises to escape the violence of the mob ; and m tJmes of revolutwnary disturbances it 
is always possible that there ~ay, for the moment, be no "local ~uth?rit!'' (Article 22 ?f the 
Pan-American project) to whtch to surrender the refugee. On this pomt 1t mtght be desirable 
to seek a solution which would respect the principle of non-interference, but would not 
expose the refugee to assassination. 

The inviolability of the premises, like that of the Minister'& person, is subjec~ ~o excep· 
tiona. These special eases seem to have been contemplated - though not apecifie~.- m 
Article 6

1 
paragraph 3, of the Dra!t of the ~stitute of Intern~tional Law. !n ~d1t10n to 

the case of an ordinary offence bemg comrmtted on the preml8es, reference l8 .made to ~he 
contingency of a violation _by the. ?-iplomatic agent of t~e principle of non-mter_ventwn 
in internal affairs (harbourmg politwal refugees or conspuators, _etc.). 1:he ~D;&~ttute of 
International Law, jn its Draft, is quite right in not contemplatmg th_e possibility of.an 
entry into the premises except when other measures, such a_s the guarding or surrounding 
of the premises, have proved inarlequate, or when the case ts urgent. . . 

Granted that the inviolability of the premises is no longer based upo~ t~e fi~~wn 
of "ex-territoriality", it should have no influence on the personal status (mvtolability) 



.....,. 244 -

ol persons living· on those premises or en~ering them. It would ~e desirable to. d~fine 
clearly the position as regards this point, smce the Draft of the Institute of InternatiOnal 
Law, Article 2, paragraph 3, seems to leave some room f~r doubt. 

Where the diplomatic premises are owned by the foretgn Government, or ~y the ~ead 
of the mission privately, the further question arises whether measure~ of.exec~~wn (seiz?-re 
er sequestration) are allowable. This is a particular aspect of the mvwlability question 
which deserves consideration. -

3. Inviolability of Correapondencr-. - For diplomatic agents . the- .r~gbt of . free 
correspondence is indisputably essential to the performano.e of ~heU: offtCial funotwns, 
but only within certain limits. These limits should be defmed, u;t vtew of the ~nown 
abuses which take place in this connection. At ~he. ~arne time, ~be questwn of 
the superyision of mails is a. very difficult one ; for, w~ile 1t ts e~sy t.o verify th.e addresses 
on the envelopes, it is generally impossible to ascertam the destma.twns of the!~ conte~ts. 
It is conceivable that, where there appears to be a clear case of abu~e, protective 
or precautionary measures", such as the opening of th~ su~~eoted envelope m ~be presence 
of a member of the diplomatic mission, would be JUstified. In normal times, when 
ordinary correspondence is not censored and exports ar~ free, abuses sel~om oo~ur e;s:c~pt 
in regard to the Customs. A ~o8sible. oa~e, ~ow~v:er, lB t~a.t of t~e diplomattc mtssio? 
introducing, under cover of dtpl~matJ~ ~vwlability, seditwus literatur~, propag~nda 
pamphlets, etc. The post-war penod, w1th 1ts attendant our~enoy fl?-ctuatwns, has gtven · 
rise to a special case- the conveyance of correspondence by diplomatic bag from a country 
with a high to a country with a low exchange, the mail being posted in the latter country 
in order to take advantage· of the difference in postal rates. 

It bas not yet been established in practice whether a diplomatic mission can at any 
time possess and use a wireless station - either a receiving station only or a transmitting 
station. It would seem that this right can· hardly be admitted unconditionally and 
permanently, on account of the impossibility of ascertaining the origin and destination 
of messages. ' 

4. bwiolability of Property. - Both in theory and in practice it seems to be admitted . 
that measures of execution (seizure, sequestration) may not be carried out in the country 

. of residence upon property which is indispensable to the diplomatic agent for the discharge 
of his duties (the inviolability of diplomatic premises in this re~pect ·has been referred 
to above). This applies primarily to household furniture, "carriages" (motor-cars) and 
salary. On the other hand, opinions differ as to how far the private property of the 
diplomatic agent- particularly any immovable property which he may own~ the country _ 
- should be exempt from distraint. Is all such property indispensable to him for 
the discharge of his duties ~ On this point, the Committee of Experts will have to choose 
between the more restrictive modern tendency and the very liberal practice which has 
generally been followed hitherto. 

Whatever solut.ion may be reached, it would be desirable to avoid the coilfusion which 
bas frequently arisen in practice between the inviolability of property and the immunity 
of its owner u·om jurisdiction; Immunity from jurisdiction does not prevent the diplomatic 
agent from having judgments delivered and set in motion against him abroad- for example, · 
in his country of origin- the execution of which on goods indispensable for the discharge 
of his duties in the country to which he is accredited should not be allowable. 

5. Domicile and J,egi8lation applicable. - In' its list of questions requiring 
consideration, after "inviolability" the Committee of Experts places the question of 
"immunit.ieR" (jurisdictional and fiscal). Certain of the questions which arise in 
connection with the Rtatus of diplomatic agents can hardly be linked with inviolability, 
hut, at the same time, are not necessarily bound up with the question of jurisdiction. Amon a 
these questions, that of the definit.ion of the diplomatic agent's domicile, and that of th: 
legislation applicable to him, might with advantage be studied by the Committee of Experts. 

:J?~es the diplomatic agent retain his domicile for purposes of civil law in his country 
of ongm. f Now that the idea of ~'ex·territoriality" as the foundation of diplomatic 
prero!!'atn:es has been abandoned, this point is in dispute. It is, however, of considerable 
practical tmportance,. on account of the ~luence of domicile, in all legislations, upon a 
nu!llb~r ?f ~ega! relatwns. (persoi_~allaw, family law, law of succession) and upon the question 
of JUrlSdictwn. Leg.ally, m public law, domicile is an essential criterion, particularly in fiscal 
matters, as the bas1s of tax assessment. The Swiss authorities have recently had to decide 
wbe~h~r members of the Swis~ diplomatic service have retained in Swit~erland, a civil-law 
dollllmle, on the ground of which. they could be assessed for income tax. 

Apart from the question of jurisdiction, what is the legislation applicable to the 
d~plomat~c agent in civil and in criminal matters f If we fix the legal domicile· of the 
dJplo.matlC a~ent, we have at once answered this question so far as it concerns the legal 
relatwns subject to the lex domicilii. As regards other n:atters, is the diplomatic agent 
to .be regarded! ~or the purpose of specifying the legislation applicable, as an ordinary 
restdent f In ctvil matters, do the rules of international private law apply normally to his 
legal acts,. such a~ contracts (leases, contracts of employment, etc.) f Numerous disputes 
bet~een ~1plomat1c agent~ and other persons (trades-people, lessors, servants, etc.) would be 
avoided if the law applymg to contractual relations of diplomats were perfectly clear. 
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~ith reg~rd to criminal cases, the legislation applicable to the diplomatic agent is dealt with 
m a. spe~Ial cl~use of the ~ra~t of the Ins_titute of International Law (Article 13), which 
m~kes him subJect to th~ c~rm!n~lla~ of h1s own country. M. Dit;na, in his report, regards 
this clause as a rule for JuriSdictiOn, madequately formulated ; thiB view may be disputed 
inasmuch as the question of jurisdiction is dealt with and settled by thclnstitute in Article 12: 
The Pan-American project ignores the question, which deserves the attention of the 
Committee of Experta. The solution found by the Institute of International Law which 
would allow the diplomatic agent to commit with impunity acts which are rega~ded as 
criminal by the local law, if the law of his own country did not punish them, seems too hard 
and fast. Moreover, the Institute's rule refers only to "crimes"; what rule is to be followed 
in regard to misdemeanours or minor offences T Must we here also deny any binding force to 
local law T This solu~ion would be incompatible with the undisputed rule that a diplomatic 
agent must ~bserve, 1n the country of his residence, the regulations for the maintenance of 
public order and safety (regulations concerning fire, the maintenance of order in streets and 
public pl3fles, traffic, etc.). The limits of this special duty, however, are ill-defined. Does 
it refer only to police laws and regulations, or does it cover other laws concerning "public 
orde~'.'! whi~h would ~c.lude the entire body of criminal law and many statutes of civil and 
admm1strat1ve law (Civil status)T }f. Mastny seems to have had these difficulties more 
particularly. in mind when he said in his additional report that "it would be very useful to 
determine, more or less in detail, the duties of public Ministers, and eMpecially thoh• 
obligations in regard to local laws, and this would at the same time to some extent define 
the limits of their privileges". 

The question of the law applicable to the diplomatic agent arises also in the domain 
· of public law, particularly in connection with nationality. Are the laws governing the 

acquisition of nationality jure soli in the country of residence applicable to the diplomatic 
agent and his family T The old fiction of "ex-territoriality" gave a simple and definite 
answer to this question. Now that that fiction has been abandoned, guidance must be 
sought in the necessity for the independence of the Minister and in the practice commonly 
followed. The Institute of International Law interested itseU in the question in 1895 (see 
its Annuaire, Volume XIV, page 219, where there is a draft article on .the subject), but 
postponed consideration of it. It seems reasonable that, as regards nationality, the local 
law should have no binding force upon the diplomat. The question whether he should 
nevertheless be entitled to ii!voke that l"w requires consideration. The prcHent practice of 
the Swiss authorities is to ignore any years which an applicant for naturaliKation may have 
spent in Switzerland as an official of a foreign Power (see the Swiss Government's reply to 
Questionnaire No. 1). 

6. Immunity from Civil Jurisdiction. - When separated from the question of 
the law applicable, immunity from jurisdiction appears as a question of judicial competence. 
Just as he remains subject to a law, so the diplomatic agent must always be amenable. 
to a jurisdiction, and there can be no question of freeing him entirely from the authority 
of the courts. 

In ordinary law, judicial competence is, as a rule, determined by the nature of the 
case. In cases concerning personal or movable property, the competent judge is the 
judge competent in the place of domicile of the defendant ; in cases concerning immovable 
property, it is the judge within whose district the property in dispute is situated. The 
immunity of diplomat;c agents from jurisdiction is an uception to these principles, due 
to the necessity of the diplomatic agent being independent of the authorities of the country 
in which he resides. In accordance with these rules, the Swiss Government has hitherto 
recognised that immunity from civil jurisdiction gives the diplomatic agent a jurisdictional 
domicile in his country of origin for all civil actions concerning movable property. At 
the same time, both in theory and in jurisprudence, a tendency _to restrict the p~vilege 
of immunity from civil jurisdiction is making itseU felt. It is illustrated in Artwle 27 
of the Pan-American project, and in the Italian and South American jurisprudence of 
recent years. Concessions in this direction may, of course, be contemplated. It should 
not, however, be forgotten that the diplomati~ age!lt -.a~ also, in~eed, the c~n11ular age!lt ~ 
is not personally responsible for acts done m hlB offic~l _cap~ctty and Within t~e bmtts 
of his powers. This irresponsibility must be clearly distingmshed from immun~ty from 
jurisdiction, which is a diplomatic privilege. Thus the maintenance of imm_u!lltY from 
jurisdiction in respect of official acts only would amount to the complete abolitiOn of the 
privilege. · . eli 1 · t 

It ought to be possible to reach some agreement as to the nght of the P omatlc ~~en 
to waive his immunity from civil jurisdiction, and as to the consequences of such a decunon. 
The right of the defendant to make a counterclaim can scarcely be disputed. ~t the _sa~e 
time it should be made subject to certain limits ; for, generally speaking, Immumty Ill 
only' waived in respect of a specified legal act, and the ~efendant sh~uld not be allowed 
to bring other disputes before the Court by means of his counterclaim. 

7. Immunity from Criminal Jurisdiction. - Widely as it ha~ been dis~us11ed ~n 
theory, immunity from criminal jurisdiction- that is. t~ say, the. right of a cliplo~tlc 
agent to be tried before the courts of his country of ongm onl:r -. 18 generally ~ecogmse!I 
in existing practice. It would therefore seem possible to estabhsh 1t by co~vent10n. T_h111 
again is a question of jurisdictional domicile and must not be confused Wlth the question 
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of the law applicable, or with inviolability, which protects the diplomatic agent from 
arrest and imprisonment. . . . . . f · · 1 · · di t' 

The possibility of the diplomatic agent wa.r~mg his 1mmumtr ro~ crmJma Juns c ~on 
(with or without the permission of his Government) should b~ mvest1g~te~, to~e.ther WJt.h 
the question whether such an act could automatically ternnnate the mVIolability of h1s 
person. 

a. Giving of Evidence. - International pr~ctice ~eems uniform ~ rega~ds the 
necessity of applying for evidence through the diplomat.Ic channel, the diplomatiC agent 
having the right to depose in his own house before a ma~tra~e dele~ated for t~a~ p~~ose 
or in writing. These forms have perhaps less ~o do ~th un~uruty from. Junsdiction, 
in the true sense of the expression, than with the diplom~tJC agent s necessa:r~ mdepe~dence 
of the jua imperii. It is this same i:Dde~endence whiCh enables. ~he Minister t<! 1g.n~re 
any writs or summonses served upon him duect by the l<!cal auth~nt1es :-- whe~her Judic~al, 
police, administrative or fiscal. The right to refuse e~tirely to giVe eVIdence 1s a ques~10n 
in dispute and deserves the attention of the Comnnttee of Experts. It seems obVIous 
that evidence cannot be insisted upon -where official acts are concerned. 

9. Fiacal ImmunitieB (exemption from Taxes and Customs Duties): -:- ~~6 ~irst 
question that arises in connection with fiscal immunities is that Of their JUStificatJ~n. 
Are they legal privileges, or prerogatives granted out of pure courte~y ! . The ~WlBS 
Government would be gratified if the Comlnittee of Experts would define 1ts attitude 
on this point. The fiction of "ex-territoriality" formerly supplied a legal explanation 
of fiscal immunity. Since this explanation no longer holds, and since fiscal exemption 
cannot be said to be based on the nature of the official's functions, it can mean nothing 
but an immunity granted out of courtesy. Although it forms a portion of the comitu 
gentium, the immunity of diplomatic agents from taxation is established by general usage ; 
there is, therefore, no essential reason why it should not be recognised by embodiment 
in a convention. The extent of. the exemption would have to be clearly specified, an 
accurate definition being given of the criteria adopted. The present practice of the Swiss 
authorities is to. exempt the diplomatic agent from all direct taxes except impersonal 
duties on immovable property (land tax). The diplomatic agent is therefore required 
to pay indirect taxes and "dues" only. The expression "direct taxes" means, of course, 
taxes collected direct from the taxpayer. "Dues" means all payments for definite and 
specific services rendered by the Government to the person who pays, or payments made 
to meet special expenditure necessitated by the action of the taxpayer. 

The buildings used by diplomatic lnissions at Berne are exempted from tax as a purely 
exceptional measure, on a basis of reciprocity. · 

The Customs exemptions and facilities granted to diplomatic agents in different 
countries vary considerably in extent and form. It would seem difficult to reach a general 

. agreement on uniform principles ; but it Jnight be well to make it clear that these 
are prerogatives granted out of pure courtesy, and that their extent is in the discretion 
of the Governments concerned, subject to reciprocity. 

III. 

Perso111 entitled to Privileges and Immunities. 

The prerogatives designed to ensure the independence of diplomatic officials would 
~ most cases be useless if granted only to the official himself. Although this principle 
IS everywhere accepted, it is not applied consistently in practice- a fact that leads to 
frequent misunderstandings. On this point it is most desirable that international usage 
should be .mad~ more unifo~·m. As.~· Diena rightly observes in his report, the modern 
tendency m th1s matter pomts def1mtely towards greater restriction and in the search 
for a solution this tendency should be borne in mind. Inviolability a~d the various forms 
of diplomatic immunity do not constitute an indivisible whole, to be refused or granted 
en b!oc, under .the co~prehensive name of exterritoriality. They may be granted only 
partially, and m varymg degrees, to the subordinates of the official. . 

A fu.nda~ental distinction should be d;awn between prerogatives based on law, which 
are requued m order to meet the needs mvolved bv certain functions and immunities 
granted by courtesy, to. which there is in theory no 'necessary limit. ' 

_Th~ pr~~ent practice of . the Federal Government is to grant the privilege of 
full m_nolability to h~ds of diplomatic Jnissions only, and it is to them alone that the 
followmg clause of Article 43 of the Federal Criininal Code applies : 

"Outrage or ~pr.oper t~eatment o~ a representative of a foreign Power accredited 
to ~he Confedera~on 18 p~hable by Imprisonment for not less than two years and 
a fine not exceeding Frs. 2,000." . ' 

P~rs?n~l ~vio~b!lity in· t_he. narrower sense of the term; together with immunit 
::r'!J.~diction ( CIVd and cnmmal) and fiscal immunity, is granted to. the followin~ 

. (a) Members of a diplomatic agent's family (ascendants wife 
if they are living with him and have no occupation ; ' · and children), 
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(b) Members of the diplomatic staff of a. mission (if they are on the-list of t-he 
diplomatic corps) and their families (wife and children), and the head of the secretarial 
staff of the mission ; 

(o) The household servants of the head of a diplomatic mission. 

The rest of the staff (technical officials, office employees, archivists, copyists, typists, 
etc.) enjoy fiscal immunity. They also receive full facilities in regard to establishment 
(exemption from registration of papers, etc.). They are not, however, granted inviolability 
or immunity from jurisdiction. 

As regards Customs, exemption in the full sense of the term is granted to the head 
of a mission in respect of all articles for his personal use and that of his family. The other 
members of the diplomatic corps are only granted exemption in respect of their effects 
on their first installation. 

The Federal Council never grants diplomatic privileges or immunities to Swiss nationals. 
The system briefly outlined above for purpose& of information is not rl'garded as 

constituting a minimum. The Federal Government considers that it might be further 
restricted in certain respects, particularly as regards domestic staffs. 

The Committee of Experts rightly draws attention in its questionnaire to the importance 
of laying down principles to govern the preparation of lists of staff. In practice these 

· lists (diplomatic corps, ex-territorial personnel, technical and manual staff, servants, etc.) 
are drawn up by the Ministry of Foreign Affairs on the basis of particulars officially supplied 
by the diplomatic missions. The inclusion of a person in these lists would not seem to 
imply any legal consequences ; it is simply a formality connoting that the position claimed 
for the person concer)1ed is recognised. The category of personnel to which an oUicial 
or employee belongs should depend essentially on the actual nature of his duties; 
consequently, the Ministry of Foreign Affairs should have the right to question'the lists 
drawn up by diplomatic missions. The list of diplomatic personnel (diplomatic corps) 
should include only officials who share in the actual diplomatic work of the head of the 
mission or are concerned in inter-governmental relations. 

The recognition of diplomatic status being inseparable from the exercise of fnnctions 
which inherently necessitate personal dealings with a Government, the Government to 
which a. diplomatic mission is accredited should retain the right to refuse to recognise as a. 
member of the mission any official not ordinarily resident in the capital itself or its environs. 

IV. 

Duration of Diplomatic PrerogatifJel • 

1. · A1 regardl the PrifJilegetl Per1on and Hil Per1011aZ E/feotl. - The quest~on to 
be settled here is how far practical application should be given to the general pnnciple 
that diplomatic privileges and immunities begin and end with. the fnnctions for which 
they are granted. 

The Institute of International Law has already pointed out, at ita session held at 
•Vienna. in 1924 that where immunity in respect of any official act outlasts the act itself, 
it is not diplo~atic immunity, because it arises out of the ID;trinsic character of the act 
for which the diplomatic official is not personally responsible. 

_ In practice, a Minister is allowed diplomatic privileges and imm~ties immediately 
on his arrival at the frontier and before he has presented his credentials. Further, ~he 
privileged position of a Minister does not terminate immedia~ly he r~ceivealetters ~eca.lling 
him but is preserved until be leaves the country. If a. diplomatic agent rema.ma in a. · 
cou~try after the end of his mission, a reasonable period should be allowed to elapse be!~re 
he becomes a foreigner in ordinary residence. Similar rules might be applied to the official 
staff and the family of a privileged person. 

Nevertheless, the conclusion of a diplo~ati~ mission ~aises certa~ difficultiea to which 
the Committee of Experts might usefully gtve 1ts attent10n. The 1lllp~rta!lt question of 
the law and jurisdiction applicable to the estate of a deceased ex-terntonal person haa 
alread been referred to. A further question to be considered ill how f~r and how 
1 g tfviolability should continue after death to protect heritable property .either ag~st 
~:asures of recaution (taking of an inventory, affixing of seals) or aga.mst executive 
m asures (se:uestra.tion by creditors, right of retention by a lesaor or bonder, etc). ~ 
re:a.rds executive measures, a ''reasonable period" should be all!'w:: ; :s rega~ 

recaution measures, the local authority might be allowed to act .m e a sence o a 
p alified ~ea.gue of the deceased. . Eve:Q. when a diplomatic ag~nt 11 only reca}led, ~he 
q:estion of the duration of the inviolability of property also. ansea in connection With 
~ch movable property as he may have left in the country or any real estate he may possess 

there. 
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As re rds immunity from criminal jurisdiction there is the question what should be 
done if a rploma.tic agent commits an offence and his recal~ is .demanded. The fact t~at 
his functions have suddenly terminated can hardly affect. h1s nght to leave the com~ ry 
without interference. Again, what course may be ta~en If,, su~~eque~tly, n? ~rocee~g; 
are taken in his country of origin and he settles as a. pnvate mdiV1dua.l m a thir coun ry 
Could his extradition be demanded t 

2. AI regards PremiBeB and ArckiveB. - Since a Mi~ster i~ pe.rsonally inviola.b}e, 
the Government to which he is accredited is under a spema~ obligatiOn to afford hi~ 
protection. Although there is no explicit rille to that effect, It seems reas~m!'ble to adnut 
that this special protection should cover premises and archives! and th.at ~t rmposes upon 
the Government an obligation not only to respect a.rchi!es,. which. are mV1olable, bu~ also 
to·protect them from third pa~ties. This ~pee~ pro.tectJon 18 par~Icula.rl~ necessa~ m thd 
cases mentioned in the Comnuttee's questwn:nall'e, u., when a. diplomatic a.ge~t es a~ 
none of his colleagues is present to safeguard the ar~hives, ?r w.he!l a revolution brea s 
out in the State represented, and in consequence the diplom~t1c nuss1on of t~e Government 
which has been overthrown is no longer recognised. Thus, m 1918, the SWJBs ~overnm?nt 
felt bound to take measures to safeguard the archives of the ~ormer Impe~al ~uss1an 
Legation, the property of the Russian ~tate, as th~ former Russian charge d affall'es and 
the unofficial Soviet agent were disputing possession of them and they were threatened 
with destruction. These archives are still under seal and have, of course, . never been 

·examined. 

v. 
PoBition of a Diplomatio .Agent within the Xerritory of a State to whick He iB not 

.Accredited. 

Since diplomatic privileges and immunities are granted in order to. meet t~e needs 
involved by certain functions, a distinction should be drawn between diplo~atiC agents 
staying for pleasure in a country to which they are not accredited and those passmg throu~h 
such a country on their way to or from their posts. The practice adopted by the Swiss 
Government in the former case is to grant only a diplomatic visa when .required, and certain 
facilities in regard to Customs inspection. On the other hand, it would seem quite 
reasonable to grant diplomatic privileges and immunities to an agent passing through a, 
country on an official journey. 

Other Perron~ entitled to enjoy Diplomatio PrivilegeB and Immunities. 

(Section B of Questionnaire). 

In Section A of its questionnaire, the Committee of Experts appears to have had in 
mind only the status to be granted to diplomatic agents in the rtrict sense of the term, i.e., 
those permane11tly accredited by one Government to another. f1ection B calls for ·the 
examination of the question whether persons "other than those dealt with under A" may 
enjoy diplomatic privileges and immunities. In this connection the questionnaire relateR 
only to persons whose privileges are derived from treaties (Covenant of the League of
Nations, international unions, etc). In the Swiss Government's opinion, it would be 

. desirable, in examining these special cases, to study in addition the status to be given to 
a large number of foreign agents, who, though not actually holding permanent credentials 
like diplomatic agents, nevertheless have a diplomatic standing and may 'accordingly 
claim diplomatic prerogatives independently of any treaty. In regard to this class of agents 
there exists a little uncertainty, for which some Governments are themselves, perhaps, 
partly responsible through being somewhat liberal in the issuing of diplomatic passports. 
The first step should be to ascertain which of the persons entrusted with a mission to a 
forei~ countrr should be recognised as having diplomatic status (delegates of Governments 
to a diplomatic congress or conference, envoys on political missions, special negotiators, 
envoys sent on ceremonial occasions, Government delegates to non-diplomatic conferences, 
civil or .military .mis~ions of enquiry, missions for pnrp?s?s of purchase, etc., etc.). The . 
next pomt to be conSidered would be the extent of the pnvileges to be granted particularly 
as regards inviolability. · '· 
• .The proposals of the <::ommittee of Experts regarding the officials of the League of 

Nations and the representatives of the Members of the League will be examined by the Swiss 
authorities with particular attention, since the question is one which directly affects them. 
Although not in principle opposed to the conclusion of fresh agreements the Swiss 
Gover!Iment would be v:ery.glad to .know what priyueges may, in the Committ~e's opinion, 
be cla1me~ by t~e partie~ In questi~n on the basJB of the present conventional situation.
Th~ es~ntial pomt ~~ the mterpreta.twn to be placed upon Article 7 of the Covenant, under 
which 'representat~vea of the Members of the .League and officials of the League, when 
engaged on the busmesa of the League, shall enJOY diplomatic privileges and immunities". 
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. . . AI this ~ole. would appear to co~stitute a reference. to ordinary diplomatic usage, 
l~B m~rpreta_tion will be facili~ated, particularly as regards tmmunity from jurisdiction and 
~caltmmuruty,_by the «?omlDlttee's proposed study of the scope of diplomatic prerogativE's 
m general. It 18 also tmportant to ascertain what persons should be regarded as 
"re:presentatives of the Members" or as "officials of the League", within the meaning of 
Arttcle ~of the Covenant. A number of exchanges of view have taken place between the 
Secreta_nat of the League and the Federal Political Department on the subject of the League 
of Nations personnel of Swiss nationality, and on t.his question we would refer to the 
memorandum of February 16th, 1926, from the Head of the Federal Political Depart-
ment to Sir Eric Drummond. · 

As regards the existing dtJ facto situation in general, the Swiss Government would refer 
to the modt" flitJtmdi established in July 1921 by exchange of corrPspond,nce betwet~n 
the Federal Political Department and the Secretariat of the Lea~ e. The essential clauses 
of this modus flitJtmdi, supplemented and adjusted, were issued in September 1926 in a 
summary consisting of U articles. 

The position of the judges and staff of the Permanent Court of International Justiue 
raises, in the legal field, the same problems as those of the officials and staff of the League 
of Nations, and is equally deserving of consideration. In this connection the Swiss 
Government would refer to the observations at the end of the above-mentionM memo· 
randum of February 16th, 1926. 

It is possible that the term "representatives of Members of the League" employed in 
Article .7 of the Covenant should, strictly speaking, apply only to the Members of the 
Assembly and the Council mentioned in Articles 3 and 4 of the Covenant. If this is so, the 
position of "permanent representatives specially attached to the League of Nations by 
various States" will have to be determined in the light of the general principles of diplomatic 
law •. As the League of Nations possesses international personali~y, the status of 
"diplomatic official", in the strict sense of the term, would seem in this case to depend 
primarily upon the presentation of regular credentials to the competent organ of the League. 
That is a point which certainly merits the attention of the Committee of Experts. 'l'ho 
present practice of the Swiss Government is to grant permanent representatives accredited 
to the League of Nations the benefit of diplomatic prerogatives and immuniti~s, and to 
apply to their staffs the same rules as those applicable to members of diplomatic missionK 
at Berne. This practice, which is based on a liberal interpretation of Article 7 of the 
Covenant, does not prejudge the question whether these representatives actually possesH 
the status of diplomatic agents. Thus, the Customs exemption granted to heads · of 
diplomatic missions at Berne is not allowed in the case of representatives accredited to the . 
organisations of the League, unless they combine with these permanent functions those of 
representatives in the Assembly or Council, or unless they personally possess the title of . · 
Minister Plenipotentiary or Resident, or an equivalent administrative title. 

. The last position which, according to the questionnaire of the Committee of ExpertH, 
requires consideration is that of "members of international bureaux and commiRsion not 
invested by treaty with diplomatic privileges and immunities". In the absence of any 
conventional clauses conferring an exceptional status upon such persons, the Swiss 
authorities have always regarded officials of international bureaux aa subject to the ordinary 
laws of the land. That being so, the granting of diplomatic prerogatives does not apJ!eur 
to be necessitated by the functions of the official, since those fum•tions may be freely exer~ased 
in the countrv of residence, the latter being a member of the Union. Moreover, even if we 
reason de lege" ferenda, there does not seem to be any essential parallel between the po~it!on 
of the personnel of international bureaux, w~i~h are created for the sole. purpose. of ~rov1dmg 
an international service, and that of the officials of the League of Nat10ns, 'lfhich 1~ a legal 
person .1n international .law. The Swiss Government will b.e interested to ex~m~e a~y 
proposals which the Committee may make, but does not for the present comm1t 1t1elf 1n 

any way in regard to them. . . 

QuESTIONNAIRE No.4. UESPONSIBILITY OP STATES. 

Letter of November 8th, 1926. 
[ .7'ranslation.] 

Question 1: Wheth~ a!'d in tch~l C?B~ a. B_tate il re1pon1ible f1J1" damage Buffered bJJ· 
foreigners withm the lerrdorael under dB JUnsdlctJO~ t 

It would seem to ·be desirable that some rules as to the r~sponsibility of States !or 
-damage done in their territories to the. person or pr_oJ?erty of foreigners ~hould be embodiecl 
in an international convention.· The enstence of defnnte rules on the subject would doubtleHN 
help to lessen the possibility of international conflict. . 

Could such a codification be brought about f We think it might. True, the queKtiOn 
of the responsi~ility of States for damage done in their territories to ~he person or property 
of foreigners has given rise to much controversy. But at the present t1me ~t would seem t~at 
the fundamental rules applicable to the case have been accepted b_y. pr~~1ca~y all count~es, 

· 80 that there should be no insuperable difficulty in the way of theu codificatiOn. The pomts 
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• 
still open to discussion are on the whole. of sec.o~dary i!llportance ;. if they were examined 
in a conciliatory spirit, there should be little difficulty m formulatmg a body of generally 
accepted provisions to cover them. 

The report of the Sub-Committee established by the Committee of Experts f?r. ~he 
Progressive Codification of International Law to study the p~oblem of the responsi~ihty 
of States for the above-mentioned damage constitute~, we think, a ver:y useful basis for 
discussion. The Swiss Government is in agreement With most .of the VIews put forward 
therein; certainly it approves, in their main outline, the concluswns rea~hed. These l~tter 
will be extremely helpful when the moment arrives to prepare a. ConventiOn on the subJect. 

We think it is too early yet to discuss the report in detail. The Committee of E_xp~rts 
for the Codification of International La.w may, however, be. glad to learn the pnnmpal 
reservations which the various countries have to make r~garding the report. We therefore 
transmit those of the Swiss Government, set out very bnefly as follows : 

-

General Observation. - The starting-point of the report seems to be that the only 
rules which should be embodied in the Convention for the determination of the responsibility 
of States for damage caused in their territories to the person or property of ~oreigners. are 
those which are at present universally accepted by all me~b.ers of the c?m~u'?ty of natt?ns 
(see I of the report and the beginning of III and VI). This Is. rather a limita~Ive conception 
of the work of codification. The fact that a rule is not yet umversally recogmsed should not 
in all cases preclude the possibility of examining it, with a view to discovering whether it 
is in conformity with the ideals of justice and whether it might be embodied in the 
Convention. Surely one of the objects of codification should be to solve certain difficulties 
which have hitherto baffled us in practice ! 

• 
Re II, 2: Treatment of Foreigners. - The report says the "maximum that may be 

claimed for a foreigner is civil equality with nationals". This principle can only be defended 
as ju~t on the express reservation that certain rights, such as those to life, liberty and 
property, to the extent to which they are generally recognised, may be claimed for the 
foreigner even where the State does not accord them to its own nationals. 

Re III: Re Political Crimea committed against Foreigners in the Territory of a State. -
We would refer the Committee to League of Nations document C.212.M.72.1926.V. (Replies 
of the Special Committee of Jurists referred to in the Council Resolution of September 
28th, 1923 : Observations of the Governments of States Members of the League), wherein 
(on page 17), the Swiss Government's views on this point are explained 1• The report 
suggest·& that States, in case of possible assaults on the representatives of foreign States, 
should adopt special measures of protection and take strons action, both to pursue the 
criminals and ensure the proper course of justice. Thus formulated, the rule would seem to 
be too general. It is only when the official character of such persons involves special risk 
that a duty of exceptional vigilance can be admitted. · 

Re .Acta of Private Persona. - The report i~ too absolute in its exclusion of 
responsibility for. t~~ acts of privat~ p~rsons. It is admitted, both in ~heory and practice, 
that the responsibility of a State Is mvolved when damage caused m its territories to 
the person or property of foreigners is due to obvious negligence on its part in ensuring 
supervision B.Jld protection. . . 

Re Acta performed in the exercise of Judicial Fttnrtiona.- The principles laid down in 
the. report.- that the State is _not respon~ib_le for judicial errors committed by its tribunal 
- ts certainly ~orrect. T_here IS one r~stnctwn~ however, that should attach to this general 
rule: a State 18 responsible for manifestly unJust or erroneous judgm11nts if by its fault 
its tribunals are so organised that they do not correspond to what a civilis~d State may 
reasonably be expected to provide. 

~ith regard to ~bnormal delay in the administration of justice, the report is perhaps 
over-mdulgent. JustiCe must, of course, be allowed a certain margin for delay. But should · 
the delay exceed a reasonable limit and should there be any default on the part of the , 
State (inadequate legislation or supervision), the same rules should be applied as to a denial 
of justice- to which indeed such delay is practically equivalent. Naturally the reasonable 
measure or limit will vary according to the circumstances·of each case. • 

. Re _Dama_ge cat/.Sed to Fore~gnera in Cases of RitJt and Civil War.- The remarks made in 
conneet~o~ w1th the acts of pnvate peraons apply to this paragraph also. As a matter of 
fact, this Is. only a particular instance of damage caused by private persoqs. 

I The paaage io queetioo baa been inserted below by the Secretariat c- Annex on p. 261). 
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Q~t«m II : Whether, an~, if 1o, tit wAIII fermi it will be p01siblt1 to frame an international 
Convent"?".~her~by tlle facti wh1cA might i~tllolre the re1poMibility of Statu ooNld be utablidtd, 
and prohtbd1ng tit 1vcA CIIIU recovr1e to me111uru of coerci01t t~ntil aU po11ible m!'altl of pacifio . 
settlement Aatle been erliaVBted 1 . 

Th_e Swiss Govem~ent i:B convinct'd that the proposals in the report. for the 
a_scertamment of facts which nught involve the responsibility of States, and for the prollibi· 
tion of recourse to mea~ures of coercion until all possible means of pacific set.t.lement have 
been exhau~ted, woul~, if they could be put into practice, constitute one of tlle most effective 
guarant_ees for the mamtenance of world peace. It would therefore wholeheartedly support 
any senous effort to ensnr~ that all di~putes arising between two States with regard to 
dama~e suffered by the natiOnals of the one State in the territory of the other should be 

- sul nutted to ~he procedure recommended by the Sub-Committee. The suggestionR of the 
report ar~ entl!ely in keeping with. the policy which Switzerland bas now for many years 
followed, m this matter by concluding very numerous treaties of conciliation • 

. A slight amendment should be made in the fourth paragraph of page 16 of the report 
which shon!d be worded as fo~ows : "Should a dispute arise which it mtlY not be possible t~ 
11ettle b~ dip,loma~y, th~ parties conce~ned may demand the appointment of a commission 
of enqm!Y· It Ill. desirable to proVIde that t~e parties should, before appel\ling to a 
commtss10n of en~m.ry, endeavour to settle the dispute by diplomatic methods . 

• Annex. 

Extract from Document C. 212. M. 72. 1926. V. 

"Fifth Question. - · In what circumstances and Co what extent is the re1ponsibilily of a 
State involved by the commiBBion of a political erime in itr territory 1" 

"Fifth Reply. - Tlle ruponBibility of a State iB only inllolved by tht commiBBion in ita 
territory of a political crime againrt the perBoM of foreigner• if the State hal negleeted to take 
all rearonablt mearures for the preventi~ of the crime and the purnit, arrest and bringing to 
justice of the criminal. · 

"The recognised public character of a foreigner and the circumBtanceB in which 1te il 
present in ita territory entail upon the State a correrponding d11ty of rpeoial vigilance on hie 
behalf." 

The question and the reply refer to "political crimes" without Reeking to define them. 
It may be agreed that a political crime is. committed "when crimes again~t foreigners are 
obviously inspired by hostility to their nationality, in other words, when they are attacked 
as nationals of a certain country"; especially, therefore, when- the above conditions being 
fulfilled - the ''victim has a public character and when the attack is made upon him by 
reason of that character" 1. · 

Would it not be better to speak more generally of crimes committed against foreigners 
and not only of political crimes f It may be said generally that a State is in any case not 
more, but less, responsible for crimes that are not of a political nature. 

As regards the ''reasonable measures", the question whether tb'ey have or have not been 
taken can ouly be settled in concrete cases. At the 11ame timl', a few explanations seem 
possible. Thus, no State is required to grant to foreigners a greater measure of protection 
.than it grants to its own nationals, in so far at least all they are not obviously threatened 
by reason of their being foreigners. Nor is it the duty of the State to prevent or punish 
a crime by different methods according as it is committed against a foreigner or a national. 

It would appear obvious, although it may be worth stating so explicitly, t~at a State is 
not responsible for a judgment given against a criminal, but ouly for his purs~t, arrest and 
bringing to justice in conformity with existing laws. To quote M. Ch. De V18scher 1 : "If 
criminals brought before the regular courts have been judged according to the procedure laid 
down by the law of the country, the obligations of the State are discharged." 

As regards the cases dealt with in the second paragraph of the reply, the words. used by 
M. Ador at the plenary meeting of the Assembly on September 8th! 1024, agam 11eem 
perfectly appropriate. M. Ador said that "the only duty of the State IS to pr_e!ent, s~ far 
as possible, crimes against the official representatives of other States when on offim.al busmess 

"thin "t t "t " . • W1 1 s ern ory. . . di · · h tb 
Finally it would be well to mention certain circumstances which might m1ms e 

responsibility of States in the cases dealt with in paragraphs 1 and 2. For example, any 
fault committed by the foreigner himself would diminish responsibility. The. same wo!lld 
apply if the crime .against the foreigner had its origin in events of domestic policy occurnng 

1M. Ch. DB v1sscHI:R, in the Rev~telk dToiti111er11atwltiJl d do JI{/Ulation t:tnllf~t•l•, Vol. V (11124), page 390. 
• 1 bid., pages 393 and 394. 
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· h · own country The international responsibility of a State is clearly diminished if the 
~':un1! is th~ result' of political tension which has developed without the ~tate OJ?- wh?se 

. t~rritory the crime is committed having been in .aJ?-Y way conc~rned and Wl~hout 1t bemg 
able to exercise any influence with a view to reducmg or removmg such tensiOn. 

Any reply that might be given to the fifth question m~s~ necessarily be so general that 
its a Iication in concrete cases will lead to differences of opuuon. If ma.y be remarked hero 
that~1e question of the responsibility of States is clearly o~~:e of those whiCh lend the~selves 
to a judicial or arbitral settlement. Paragraph 2 of Art1cle 13 of the Cove~ant, 111: fact, 
expressly mentions as such "disputes ••• as to the existence of any fact which, 1f established, 
would constitute a breach of any international obligation, or as to the extent and nature of 
the reparation to be made for. any such breach." 

QUESTIONNAIRE No.5.-· PROCEDURE OF INTERNATIONAL CONFERENCES • 
• 

Leite~ of November 11th, 1926. 

r 'l'rall~latirnr.] 
The questions to which the members of the League of Nations are invited to reply seem 

to be the following : · 

A. Does the Government agree with the opinion of the Sub-Committee that it is 
possible to formulate rules to be recommended for the procedure of international conferences 
and the conclusion and drafting of treaties f 

B. If so, does it think that the list of subjects drawn up by the Sub-Committee 
constitutes a sat-isfactory basis for the attainment of this object f 

Re Queation'A.-Although at first sight we may wo~der whether codification of the 
rules for the procedure of international conferences and the conclusion and drafting of 
treaties is really a matter of particular urgency, it should be noted that in this domain a 
numb~>r of uncertain points do exist, the uncertainty being in some instances a result of the 
valuabl~> contributions which the League of Nations has itself made to international 
law. The settlement of these questions would facilitate relations between States. 

The uncertainty is due in some cases to points of principle, but more often it is due to 
questions of form, for which it would be desirable to propose solutions, and the Swiss 
Government will certainly support the efforts of the Committee of Experts in this direction. 

It is tmderstood - as the experts' report itself observes - that codification can only 
be undertaken in the broadest sense· of the term, that is to say, . by formulating 
recommendations rel!arding the rules for the procedure of international conferences and the 
conclusion and drafting of treaties, and that the adoption of this system in this one 
particular domain would not exclude the possibility of formulating imperative rules in those 
branches of international law where other methods ought to prevail. 

Re Question B. - 1'he Sub-Committee instructed to report on the question of tho 
procedure of international conferences and the conclusion and drafting . of treaties has 
drawn up a list of subjects which might he examined with a view to solving these two. distinct 
problem~. 

The two lists, the primary object of which seems to be to determine the extent of 
poHsible codification, also constitute a sort of summary of the work to be undertaken by 
the Committee of Experts. As such, the lists seem to be very complete. They might doubtless 
be ttRed aP a basis for very useful work. 

The Swiss Government would therefore, for its part, urge the Committee of Experts to 
follow the path it has traced, though it reserves the right, after a careful examination of the 
r~>sults obtained, to propose any addition or alteration it may deem necessary . 

. In addition to a statement of the rules to be applied to the various points mentioned in 
the list of matters to be examined, the Sub-Committee has suggested the compilation : 

(a) Of a collection of specimen-formulas of all . the diplomatic instruments 
elliJJlo~ed in practice; 

(b) Of a number of simplified formulas; 

· (c) Of a coll~>ction of the provisions of constitutions regarding the ratification of 
treat1es. · 

These suggestions merit special consideration. 
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(a) The proposal to establish a collection of specimen-formulas of diplomatic 
instruments is warmly recommended. A guide of this nature would be of great. practical 
use. There would doubtless be no objection to this guide bein!f, in conformity with the 
proposal of the experts, prepared and publil!hed by the Sl'Cretariat of the League, without 
any conventional agreement on the subject between the various States. The latter, however, 
should be previously invited to give their opinion on the draft because the examples provided 
by such a. manual would, to a. certain extent, constitute definite precedents for subseqmmt 
codification. • • · 

(b) An enquiry into the possible simplification of certain formulas or usages would abo, 
if conducted with prudence, give favourable results. The main endeavour should be to 
confirm certain simplifications, which are already partially admitted in practice, as, for 
instance, omission to affix: on the originals of international agreements the personal seal~ 
of the Plenipotentiaries, a formality which has no longer any real meaning, and whi11h i~ 
hardly ever resorted to unless the text of the agreement contains the somewhat archaic 
formula ''in faith whereof, the Plenipotentiaries have signed the presNlt treatv am\ have 
affixed their seals thereto". • 

(c) On the other hand, the Federal Council does not approve the idea of making a 
collection of the proviS;ions of the constitutions of tlw States Members of the League reJlarding 
the ratification of internat.ional agreements. A publication of this kind might - whatever 
the intention may be - be taken to imply that, in certain cases at least, a Government 
could plead the non-observance of some part of its Constitution in order to avoid an 
international obligation to which it had subscribed. The result would be that, in ordt'r t.o 
make sure of the absolute regularity of the undertaking to be concluded, each of the 
contracting States would have to ascertain whether the other State or States had proceeded 
correctly in accordance with their own constitutional law, and they would consequent.ly 
be entitled to raise objections if, in their opinion, some formality had been omitted. The 
security of international' relations seems to render it necessary for us to maintain the 
principle, which to-day is generally admitted, that agreements l'atified by the executive 
power of a State are .definitely binding on the latter. 

Czl'l!ho~lova kin. 

QUES'l'IONNAffiEI! No!!. 11 21 31 ( 1 6 AND 7. • 

Letter of November 24!h, 19:!6. 
r 1'ranslation.J 

Under cover of your Circular Letter No. 25, of March 22nd laRt, you were good enough 
to forward to the Czechoslovak Ministry of Foreign Affairs a letter from the Chairman of the 
Committee of Experts for the Progressive Codification of International Law, together with 
the questionnaires and reports referred to in tho letter and a request that the Czechoslovak 
Government would send you its opinion as to whether the regulation by international 
agrt>ement of the subjects treated _was desirable and realisable in the near future. 

The Government of the Czechoslovak Republic attaches very great importance to the 
work of the League undertaken in this field. The Government firmly believes that that 
work will unquestionably result in a very important contribution to the cause of pea<1e, . 
since it will permit of. clos~r collabor~tion. between. the c?untries and fo~estall many 
misunderstandings which m1ght otherWise disturb the1r relatwns. 

In the present state of the preparatory work the Government thinks that it can confi~e 
itself to a brief reply in the affirmative to the question enunciated a~ove and that there 1s 
no need to submit an extensive analysis of the different factors of w~10h the II!atters tw~ted 
are composed. The Government, howeyer, ':entures to offer hereWith certaJD sugge~tJons 
as to various points raised in the quest1onna1res and reports. 

Of the seven questions submitted for the opinion of the Governme~ts, three (No~. 2, 
6 and 7) belong to the field of maritime law. Their solution is acc?rdingly of no d1~e~t 
or immediate interest to a continental State lik~ Czec~oslovakia... Czt'Cho~lovak~a s 
interest in the codification of thill branch ?f the }aw 18 P.ractlcally .confined to the gen~ral 
interest felt in the clarification and regulatiOn of mternational re~atwns aK soon as possible 
and as far as practicable. Any work undertaken on these subjects shoul~ .therefore, at 
the present stage of the proceedings, conform, first and foremost, to the op1ruonK ba~~ed on 
th · d needs of ma.n·ti·me States Nevertheless, the Czechoslovak Government e expenence an • . · · · b th 
would venture to submit .herewith the folloWing suggestton for exalllllll\tlOn Y e 
Committee. 
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. h t' nnaires would perhaps be simpler, 
The solution of the questions referred to m t 6 q:es ;o difi ation contemplated were 

more systematic and more profit~ble ~ ~he ;~r t . 0 to ~~y ~the three questions and, if 
undertake!\ from a more general pomt o ~ew,, a 18 r erieral Convention, a sort of 
need be, '!'ny other q_u~stions, were dealt Wit,~ 1~\~~ ~h!se wider limits, the regulations 
"ConventJOn on Manttme Laws and Usag~s. . Jd b n to derive from certain general 
proposed for the different ~dividu~~ qtesJ:~~s :~t onl; :~~interpretation of these rules but 
principles of law, a fac~ whtch wo f t' a.c • ~e may take a concrete case: the Convention 
also their amendment m course o tme. . ~ t t b 1 ·ng down the principle 
which the Czechoslovak Government has m mmd would s ar l£ :fa sea. would invariably 

'of "mare·"'' rommuni~ omnium", so that the frbeed~~ of t:e :;e a statement of exceptions 
be presumed and thts general rule would e .o ~we d t f the sea etc.). 
(territorial waters, restrictions on the free explotta.tJOn of the prto ~~: :enalties 'These 
A general Convention of this kind could also include an agreemen a. h su . ression 
latter provisions would be followed in l?gic~l sequence ~~an agre~~~c~t~!e e of ~he sea). 
of piracy (police measures to be apphed m the speeta. case o . b . 
Finally the Convention might be concluded with a. revision of the conventJOns on su manne 
cables, 'on wireless telegraphy, and on assistance, life-saving and salvage at sea._. 

QuEsTIONNAIRE No.6.- PmAcY. 

. . 
With regard, in particular, to the draft provisions fo! the suppression of piracy, annexed 

to the Sub-Committee's report, it might perhaps be adVJsable, m order to prevent &:buse of 
the powers conferred on commanders of warships,. to stipul'!'te that the ~tate whtch. has 
effected the capture of a pirate s~all ~e bound to !1-ottfy !orthWith the State~~ whose r~g1ster 
the captured ship appears. ArbttratJOn proceedings IDlght be usefully proVIded for m case 
of disputes. 

QUESTIONNAIRE No. 1. -:- NATIONALITY. 

The Government has no observations to make on the report or ~he draft annexed 
to it. We may perhaps, however, express regret ~at t~e withdrawal of Articl~ ~ in 
M. Rundstein's preliminary draft. Again, it would be desrrable to complete the p~etpl_e 
formulated in Article 10 by a provision that, in the case contemplated, a wo~an will, if 
necessary, be entitled to public relief in the State of which her husband is a natJOnal • 

• 
QUESTIONNAIRE No. 3. - DIPLOMATIC PRIVILEGES A:im IMMUNITmS. 

The Government wishes to submit the following observations on the various points 
in this questionnaire : 

The inviolability of the official premises of the legation and of the diplomatic agent's 
private residence does not imply a right of asylum for a person threatened with criminal 
proceedings. If a criminal takes refuge in the building of the diplomatic mission or in the 
agent's private residence, he must be handed over to the local authorities and, further, the 
provisions of the international conventions on extradition will not apply in such cases. 

The building in which the legation is housed is subject like all other buildings to the 
police regulations regarding the safety of the inhabitants of the city, municipal health 
requirements, etc. Those regulations apply even in cases where the State represented is the 
owner. They also apply to the agent's private residence. · ' 

In countries where social insurance is compulsory, the diplomatic agent should, in the 
Czechoslovak Government's opinion, comply with the employer's obligations as regards 
local staff liable to insurance. 

Exemption from the obligation of giving evidence should always be granted in cases 
affecting the_ exercise of diplomatic functions, i.e., in cases where the giving of evidence. 
would make 1t necessary for the witness to obtain beforehand release from the obligation of 
offic~al secrecy. With this exception, however, a diplomatic agent should give evidence, if 
reqUJred, but should be empowered if he prefer, to do so in writing. This latter power 
would also be conferre~ on the _diplomatic agent's representative or deputy: we do not, 
howev~r, recommend 1ts extenston to the other members of the legation staff. 

_Wtth regard to immunity from criminal jurisdiction, the local courts should in a.ll cases 
be gtven power to take the neceRsary precautionary measures in case of emergency. 

The Czechoslovak Government agrees with the Committee's view that the details 
of the q~estion of fisc~l immunities should be left for the conclusion of bilateral agreements. 
lmmuruty coD:ld not lfi: any case be held to cover public taxes and charges on commodities 
or others whtc~ are m the nature of charges levied in respect of public services. or 
advantage11 furrushed by the community or by its undertakings. . t · 
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The exerclae of privileges should be eonditional upon the inclusion of the name of the 
person concerned in a list communicated to thE~ Ministry of Foreign Affairs in the country 

. of residence. The Government of the latter State should be entitled to reject the list, if the 
number of officials contained in it ll'a& obviously excessive. 

Official agents of a foreign ~tate who are not assigned to diplomatic posts in the strict 
sense of the term do not necessarily require diplomatic privileges and immunities in the 
exercise of their functions. Their case might consequently form the subject of a spt'oial 
study. 

The legation staff should only enjoy such privileges and immunities as 1\l'e indispensahle 
for the exercise of the diplomatic agent's functions. Here, ag&in. a special list similar to 
that mentioned above is recommended. 

Diplomatic privileges and immunities should be granted even in cases where the 
diplomatic agent is a national of the country to whose Government he is accredited. It a 
State has agreed to a foreign country entrust.ing diplomatic functions to one of its own 
nationals, there is no plausible reason for refusing the latter the facilities whi(lh he requirflll 
in the exercise of his functions. The situation is, however, somewhat different in the cMe 
of other members o.f the staff, as they can easily be replaced by nationals of tha State 
represented. 

With regard to the duration of diplomatic privileges and immunities, the Czechoslovak 
Government favours the principle formulated in Article liS of the draft adopted by the 
Institute of International I.aw. 

In the caRe of the decease of a diplomatic agent, the'immunity from jurisdiction ahould 
also include his property (as a general rule, movable property only) pending the liquidation 
of his estate. 

QUESTIONNAIRE No. 4. - RESPONSIBILITY OF STATES. 

In the view of the Czechoslovak Government, material irregularities, and, in particular, 
unreasonable delay as regards procedure in cases where such could be avoided by the 
intervention of the authorities responsible for the administration of justice might be held 
to constitute a denial of justice. 

(Signet!) P .\LI.JER. 

Venezuela. 

QUESTIONNAIRES Nos. 1 TO 1. 

Letter of October 6th, 1926. 
[Translation.] 

Attached to your letter dated March 22nd last (C.L.25.1926.V) you communicated to 
me seven questionnaires, which had been drawn up by the Committee of E~perts f<?r the 
Progressive Codification of International Law, and dealt with t~~ followmg ~u~~e()t& : 
Nationality, Territorial Waters, Diplomatic Privileges and Immurutles, Respons1b1lity of 
;States in respect of Injury caused in their Territory to the Person or Propertr of 
Foreigners, Piracy, Exploitation of the Products of the Sea, Procedure of InternatiOnal 
Conferences. 
. In your letter you ask whether the regulation of the subjects treated in the above-
mentioned questionnaires is desirable and realisable in the nea.,r future. 

This Ministry has given .due consideration to these qu~st10ns, and has .re~hed the 
conclusion that, in regard to the following subjects, there ~xl8t8 a bodY: of pnnmpl~s t~at 
have definitely secured international acceptance:- Territonal Waters,, Puacy, Eipl01ta~10n 
of the Products of the Sea, and Diplomatic Privileges and Immunit1es .. These questiOns 
would therefore seem to be sufficiently ripe to be considered by internatiOnal conferences. 

(Signed) P. Itriago CHACIN. 
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Annex II bia. 

REPLIES BY GOVERNMENTS TO QUESTIONNAIRES Nos. I To 7 

RECEIVED AFTER THE COMMITTEE'S SESSION. 

EGYPT . . . 
GUATEMALA 
NEW ZEALAND 
TURKEY • , . 

[ Ttan.q[alion.] 

Egypt. 

QuESTIONNAIRES Nos. 1 TO 7. 

Letter of .Apl'il JJtk, 19:?7. 

. . 
.. 

. . 

Page 

256 
. 260 
260 
260 

Referring to your last co~munication dated December 3rd, 1926,, regar~n~ t~e · 
questionnaires drawn up by the Committee of Exi?erts for the Progressive. CodifiCatiOn 
of International Law I have the honour to commuwcate to you the observatiOns on these 
questionnaires of the

1
Legal .Advisers of the Egyptian Government (Comite du Contentieux 

~e l'Etat). · 
I greatly regret that these observations could not be sent you before and within the 

period indicated in your above-mentioned communication. I hope, however, that they 
will arrive in sufficient time fol' consideration by the Committee of Experts. 

(Signed) .A. 8ARAIT1 

Minister for Foreign .Affairs. 

The COMITE DU CONTENTIEUX DE L'ETAT EGYPTIEN1 to which the Ministry of Foreign 
Afiairs has referred the various questionnaires drawn up by the Committee of Experts 
for the Progressive Codification of International Law, has the honour to communicate 
to that Ministry the following observations on these questionnaires. 

Questionnaire No. 1.- Nationality. 

The Egyptian State Comite du Contentieux agrees with the Committee of Experts that 
the solution of certain problems arising out of the conflict of laws by way of conventions 
could be envisaged without encountering political obstacles. 

Generally speaking, and subject to the observations set forth below, the Committee 
is of opinion that the preliminary draft Convention on pages 20 and 21 of the questionnaire.1 

would meet with the approval of the Egyptian Government. The observations are as -
follows : . 

(I) .Article 8. -The wording of .Article 8 is open to misunderstanding. Is the article 
meant to refer only to the case of a woman who is a national of the country concerned and 

·has married a foreigner, or does it also apply to a case of a foreign woman marrying a 
national f · · 

If the former, Egypt would have no objection to the text proposed. . 
In the latter case, however, it should be observed that, according to .Article 18 :of the 

Law of May 26th, 1926, on Egyptian nationality, "a foreign woman who marries an Egyptian 
become3 ~gyptian. If the marriage is dissolved she does not lose Egyptian nationality 
unl63s, bemg habitually resident abroad, she recovers her nationality of origin under 
the law g.overning that nat.ionality" •. This. being the Egyptian law on the subject, 
~he Egyptian Government might be obliged, if the second hypothesis is also to be included 
In .ArtiCle 8, to propose an amendment to the text in question. 

1 See pp. 27 and 28 of the preeent docume11t. 
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(2) .Artick 9, BecoM paragrapll.- As regards the seoond paragraph of thia article 
it s~ould be observed that Egyptian law confers Egyptian nationality on the wife of ~ 

. foreigner who has acquired that nationality unless within a year from its acquirement 
she declares her desire to retain her foreign nationality. Conversely, Egyptian law confers 
upon the wife of an Egyptian husband who has acquired a foreign nationality the right 

. to declare within a year her desire to retain her Egyptian nationality (Article 19 of the 
above-mentioned law). Apart from these cases, a married woman cannot acquire ·a 
different nationality from that of her husband. 

(3) .Artick 13.- This article, in its present form, does not take into account the 
fact that in some States there is no organisation competent to issue certificates of nationality. 
Moreover, under the special conditions existing in Egypt, a certificate of the kind referred 
to in the article. could not always be accepted as conclusive. In Egypt, the question 
of nationality is of a somewhat peculiar character as regards the competence of tribunals 
and the law applicable ; indeed, special diplomatic arrangements exist by which such 
a certificate would not be considered as affording sufficient proof. 

(4) Generally speaking, the wording of the preliminary draft might be made clearer, 
and it requires to be revised as regards form and precision of language. 

Quutionnaire No. 2. - Territorial W ater1. 

The Comite du Contentieux agrees with the Committee of Experts that some of the 
questions relating to the rights of States in territorial seas may be settled by means of 
conventions. 

Generally speaking, and subject to the observations set forth below, the Comite du 
Contentieux has no observations to make on the draft prepared by the Committee of Experta. 

· (1) .Article 2.- From the legal point of view, the Litigation Committee has no 
hesitation.in accepting the distance of three miles, with the reservations laid down in 
Article 2 of the final draft Convention. 

The extent of Egyptian territorial waters was fixed at three miles by the Decree-Laws 
of April 21st, 1926, on Fishing and Sponge-fishing, except in the Bay of El-Arab, the whole 
of which, according to the Decree-Law on Sponge-fishing, is included in the territorial aea. 

The extent of the Customs surveillance zone is at present ten kilometers (Article 2 
of the Customs Regulations), but, a.ooording to Article 2 of the final draft Convention 
States may exercise "administrative rights" beyond the zone of sovereignty on the ground 
either of custom or of vital necessity. The expression "administrative rights" is somewhat 
vague and should be re-drafted in such a way as to make clear beyond any doubt that 
it covers at least Customs supervision. · 

(2) .Article 5. -In order to avoid the possibility of a narrow band of free sea existing 
between the territorial sea of a mainland and the territorial sea of an island situated more 
than six miles from the mainland, the Litigation Committee suggests that, whenever the 
distance between the island and the mainland is nine miles or leas, the whole zone situated 
between the island and the mainland should be regarded as territorial aea. On the coasts 
of the island other than those facing the mainland the territorial aea would have 
the custom~y width of three miles. 

(3) .Artick 11.- This articre might be made a third paragraph of Article 1, which 
would then read as follows : · • 

"Subject to existing practices as regards fishery rights, the sovereign rights over 
the territorial sea shall include the sole right to the riches of the aea, the bottom and 
the subsoil": 

• (4) .A.rtick 13 second paragraph.- The Litigation Committee is of opinion that the 
wording of this p~agraph is ambiguous, and therefore proposes the following : 

"As regards offences committed on board, the criminal jurisdiction of the riparian 
State s\)all only be exercised in respect of offences which are not directed against a 
member of the crew or against a passenger who is travelling or hie property. Ita 
criminal jurisdiction shall apply, however, whenever the peace or public order in. t.he 
port has been disturbed or when the captain of the vessel has asked the port authontiea 
for assistance." 

Quutionnaire No. 3. -Diplomatic PrifJikgu and lmmtmiliu. 

The Comite du Contentieux thinks that the preparation o~ a draft ~nvention regnlat~ 
at least some aspects of this question should be given special attention by the Egyptian 
Government. 
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As regards the various points of the Expert ~omJn!.ttee's questionnaire, the Co~te d~ 
Contentieux desires to make the following observations With reference to the Sub-Committee s 
report: 

(ll If possible, ~he Comite du Co~tentieux would like the word "exterritoriality" to be 
avoided, as it is not in accordance With legal facts. 

(2) Aa regarda peraonal inviolability, the Committee approves t~e e~ceptions pr«?posed 
in the draft drawn up by the Institute of International.Law at Cam~ndge m ~895 ~Art1cle 8). 

The Committee would further suggest that, as m the American Institute s draft of 
1925 diplomatic agents should be under a specific obligation to surrender any persons 
wanted by the local authorities for crimes or offences. 

(3) A1 regarda fiacal immunitiea, the Committee sees 1:10 objection to the adoption 
of the proposals laid down in Articles 9 and 11 of the Cambndge draft. 

(4) A1 regarda immunitie1 from juriadict~n, t~e Committ~e agrees wit.h M. Diena 
that, as a general principle, the formula conta.med m the Washmgton draft 18 preferable 
to that of the Cambridge draft. 

A1 regarda exceptiona, ·the Committee thinks th'!'t the principles laid do":n in .A.J;ticle 
1 of the Egyptian Law of March 1st, 1901, governmg the legal status of diplomatic or 
consular officials and the personnel of consulates (this law was approved by the Powers 
holding capitulatory privileges in Egypt) might serve as a basis for the exceptions as regards 
immunity to be included in an international convention. 

These principles are as follows : 
.All diplomatic officials sent by foreign States (miaai) have the right to take action 

against third parties in the Courts of the State in which they are carrying out their 
mission without themselves being justiciable before those Courts as defendants except 
in the case of a cross-action in reference to the principal action. 

If they are engaged in trade or industry, if they possess or use immovable property 
in the above-mentioned State, they shall be subject to the jurisdiction of the Courts 

• of that State in all matters of trade or industry and in all real actions relating to 
immovable property in which they are concerned otherwise than in their official 
capacity. · 

(5) Aa regards tke duration of privileges, the Committee thinks that .Article H of the 
Cambridge draft might be adopted. , 

(6) .A1 regarda tmnsit tkrougk or sojourn in tke territory of a tkird State, the 
Committee thinks a rule could be laid down that in that State diplomatic agents are entitled 
to their prerogatives while proceeding to or returning from the country to which they are 
accredited. . . 

(7) Peraoft.l Co wkom diplomatic privilegea extend.- The Committee agrees that the 
whole official staff of the mission and the members of their families living with them should· 
enjoy these prerogatives (with the exception laid down in No. 10 of the present Note). 

~~e Commit~ee consi~~rs that the possession .o~ privHeges should be subject to the 
condition that a list contammg the names of the offimals of the mission should be officially 
communicated to the Government of the country receiving the mission. 

It should, of course, b13 possible to refuse such a list or to ask for it to be altered but it 
would be difficult to lay down any principle on which to base such a refusal or req~est for 
alteration. In these circumstances, it would perhaps be best not to attempt to lay down 
any regulations for this aspect of the question. 

. (8) . ~ommeroial attackea and attackea dealing with. aocial questions. - The Committee 
1s of op1mon that, apart fr_o~ persons having diplomatic functions, diplomatic privileges 
can _only _be gra~ted to military ?r naval attaches. Commercial attaches and attaches 
dea!ffig With somal or other questJO;nB are not, st~ctly speaking, carrying out diplomatic 
du_ti~, and therefore should not, m the Committee's opinion be granted diplomatic 
pn vileges. • 1 

. (9) A1 regarda an non-diplomatic personnel, whether office staff (clerks, shorthand
typlBts, messengers, etc.) or the_d?mestic staff (servants, cooks, etc.), the Committee thinks 
they should not be gr~!lted PriVIleges, for the same reasons as those which apply to 
attaches other than nnlitary or naval attach4!s. 

(10) Aa r~garda na~ionala of tke countriea concerned or persons already domiciled 
~~e;!iJ~e c::~;~: ~~dt~s tha: th~ ~;ate asked to admit them on a diplomatic misPion 
particular circumstances. gran prJVJ eges in so far as it may consider suitable in the 
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{11) The Committee haa no special suggestion to make either as ngards Question 
A 3 or Question B. ' 

Quutionnaire No. 4.- Rupomibility of Statu for Damage dotle '" ,,.eir Tm-itoriu 
to IM Per1on or Property of Forei9"1JT1. 

Subject to the two observations set forth below, t.he Comite du C'ontentieux hl\8 
no objection to the adoption of the conclusions laid down by the Rapporteur on pages H 
(foot of page), 15 and 16 of the questionnaire 1 in so far as the powers on which 
any responsibilities involved by the conclusions are based are not precluded in Egypt 
by jurisdictional immunities or by the absence of freedom of legislation as a result of the 
Capitulations. 

(1) CoMluaion 2.- The Committee is of opinion that no distinction should be drawn 
between a political crime and a crime under the ordinary law of the land except where 
the crime is regarded as a political one in view of the public character of the foreigner 
who is the victim of it. In other words, States are under a genera1 obligation to take suitable 
measures to prevent any politica1 or other crime and to pursue, arrest and try the criminals. 
Special vigilance, involving, if need be, international responsibility, is only required in 
the case of a foreigner having a recognised public character. 

(2) Concluaion 7, last aentence of the second paragraph. - In considering the 
responsibility of the State in the case of a denia1 of justice by a court, no account appears 
to have been taken of the special procedure of which private individuals may avail 
themselves in such a case under the municipa1 law of the State . 

. 
Questionnaire No. S.- Procedure of International Conference• and Procedure 

for the Concluaion and Drafting of Treatie1. 

The Committee considers that regulations such as those suggested on page 1 of. the 
report 1 may be contemplated for questions included in Group A of the two lists. 

As regards questions in the other groups - B, C and D - the Committee is of opinion 
that, if the proposed codification is limited to the formulation of subsidiary rules of 
procedure, the object which the Committee of Experts has in view, namely, uniformity 
of practice, would be attained if the Secretariat of the League of Nations were to draw 
up model regulations for the various questions under these groups without attempting 
to obtain the acceptance of such rules by the various States. States would always follow 
these rules unless they had any particular reason for departing from them; and in this 
way the mles would ultimately become established by dint of constant observance. No 
better result would be obtained if they were included in an international convention on 
the understanding that they were purely optional. 

As regards, in particular, the conclusion of treaties, we have thought it desirable 
to reproduce below the provision of Article 46 of the Egyptian Constitution governing 
the relations between legislative and executive powers in this matter : 

. -
"The King shall be the Supreme Commander of the land and sea forces. He 

shall appoint and dismiss officers. He shall declare war, make peace and conclude 
treaties and shall notify Parliament thereof as soon as the interest and security of 
the State permit, and shall add any further communications which may be desirable. 

"No offensive war may be declared, however, without the consent of Parliament. 
Treaties of peace, of alliance, of commerce and of navigation, and any treaties which 
entail either an alteration of the State territory or a diminution of its sovereign rights 
or a charge upon the public treasury, or which infringe the public or private r!ghta of 
Egyptian citizens shall not be valid until they have received the approval of Parliament.. 

"Secret articles of treaties may in no case invalidate the published articles." 

Questionnaire No. 6.- Piracy. 

The ComiM du Contentieux sees no objection to the provisions proposed by . the 
Rapporteur. 

Questionnaire No. 7. - Exploitation of the Product8 of the Sea. 

The Comite du Contentieux has no observation to make, as the questions dealt with 
in the report have no special interest for Egypt. 

• See pages 103 lfoot of page) and 104 and lOll of the present document. 
• See page 106 of the prt'tlent dO<"nment. 
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Guatemala. 

QUESTIONNAIRES Nos. 1 TO 7. 

Leeter of March 23rd, 1927. 

[Tramlation.] 

In reply to your circular letter 147.1926.V, of pece~ber. 3r<l;1 1926, I have .the honour 
to inform you that, owing to a change of personnel!~ this office, 1t was f:lOt poss1ble to send 
the reply to the questionnaire drawn up by the Chauman of the Comnuttee of Experts for 
the Progressive Codification of International Law. ·. . 

.A.a the meeting proposed for the present mo~th does not se~m to have been held1 1t IS 
proposed to continue the study of the· subJects treated m the above-ment1oned 
questionnaire, to which the desired reply will be forwarded later. . 

(Signed) Jose NATOS. 

New Zealand. 

QUESTIONNAIRES Nos. 1 TO 7. 

Letter of February 28th, 1927. 

I have the honour to acknowledge the receipt of your communications, C.L.25.1926.V, 
of March 22nd, 19261 and C.L.147.1926.V, of December 3r!i last, with reference to 
the Progressive Codification of International Law and, in reply, have to say that the New 
Zealand Government desire to associate themselves in this matter with the replies forwarded 
to the League on behalf of His Majesty's Government in Great Britain. 

Turkfy. 

' . 
QUES'l'IONNAIB.ES Nos. 1 TO 7, 

Letter of .April 14th, 1927. 

[ Tramlation.] 

(Signed) J. COATES, 
Prime Miniater. 

.. With refere':lce to a. ~ommuni~ation dated December 3rd, 1926, which you sent to the 
Minister for Foreign .Affairs regarding the Progressive Codification of International Law 
I have the honour to inform you that the Government of the Turkish Republic desires at 
present only t~ follow the course of the work carried out on this subject ; it would be 
grateful to reC8lve from you any further documents published on the subject. 

(Signed) Mehmed MUNJB.
1 

1'1Wkid. Miniater. 
/ 



-261-

Annex III. 

ANALYSES OF REPLIES RECEIVED FROM GOVERNMENTS 

TO QUESTIONNAIRES SUBMITTED BY MEMBERS OF THE COMMITTEE 

Questionnaire No. 1. - Nationality. 

ANALYSIS OF REPLIES SUBMITTED BY M. RUNDSTEIN 

The majority of the replies agree that the question of nationality is one suitable for 
immediate consideration. , Naturally, the object in view is codification by stages, by 
the elimination of problems which might encounter political obstacles and by giving 
preference to··the regulation of matters which are mainly of secondary importance. 
Generally speaking, there is approval of the view set out in the Committee's report 
postulating. the method of limited 1electio" as that best adapted in •talu quo Aodie. 

I. 
Nine countries are in favour of an immediate codification of questions relating to 

nationality, though they do not mention details. The first seven of the following countries 
have i" principle accepted the views contained in the preliminary draft : 

(1) Australia. ; 
(2) Brazil; 
(3) Bulgaria; 
(4) Czechoslovakia; 
(5) France (subject to reservations in regard 

to certain articles) ; 
( 6) Poland ; 
(7) .Salvador; 
(8) Kingdom of the Serbs, Croats and Slovenes. 
(9) United States (which suggests that the 

details should be considered 
in any negotiations which 
ensue). 

II. 

· Elet1M countries1, while recognising that the subject is suitable for codification and 
that international regulation may ultimately be undertaken, consider that certain clansea 
in the preliminary draft are at variance with the provisions of their municipal law •. 

Accordingly, these States, though not opposed to codification, would have good gronnda 
for reservations in regard to particular provisions. The difficulty is in reality only apparent, 
since the preliminary draft may be modified and cannot be regarded as a "ne varietur" 
document. It is therefore, reasonable to suppose that the States enumerated below should 
be included am~ng the supporters of codification, especi~lly. as some o~ t~em are an :tiona 
to extend its scope by including problems not dealt Wlth m the prelinunary draft. 

(1) Austria ; 
(2) Cuba; · 
(3) Estonia; 
(4) Finland; 
(5) Greece; 
(6) Japan (subject to further study, on which 

the competent authorities are at 
present engaged); 

(7) Norway; 
(8) Roumania; 
(9) Spain; 

{10) Sweden; 
(11) Switzerland. 

• See a lao the Egyptian reply, Annez II flU, p. 256. 
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III. 

Venezuela and Italy are the only countries which have given definitely negative replies. 
The British EmpirB and India do not consider that it would be _possible to regulate 

questions of nationality as a whole by international agreement, or des~able at the prese.nt 
time to attempt to do so 1. On the other hand, ~hese States constder tha~ the spectal 
questions of dual nationality and statelessness mtght be regulated forthWith. 

IV. 

Finally, it sh~uld be noted that three countries take up a special point of view, namely: 

(1) Belgium, which considers that an agree~ent. on questions. of nati?nality 
is impracticable and that the only possible solution IS the conclusiOn of bilateral 
conventions ; 

(2) The Netherlands, which considers that codificatio~ by stages, thou~h ~ot 
easy, nevertheless appears to be possible, and ~akes .the vtew t~at an exa~atwn 
of the question should be postponed to allow of Its bemg dealt With at the Stxth and 
Seventh Hague Conferences ; and 

(3) Italy, which, emphasising the difficulties arising out of confli.cts of the jus 
aanguinis and the jus soli, favours rather the settlement through pnvate treaties. 

v. 
It should be added that the following countries 

which, however, have not yet been received :. 
have promised to submit replies, 

(1) Denmark ; 
(2) Egypt; 
(3) Germany 

(4) Portugal. 

(which points out that the 
consideration of this question has 
not yet been completed) ; 

As you are aware, the Committee thought that Article 6 of the preliminary draft 
could not be included among the matters capable of forming the subject at present of 
international regulation. I must, however, state that the Committee's pessimistic view 
was not justified, for a number of States think that the provisions of Article 6 are acceptable 
and even desirable, (e. g., Roumania, Belgium, Switzerland, .Austria....;.... Sweden as regards 
paragraph 2 of Article 6 only). · 

Questionnaire No. 2. - Territorial Waters. 

ANALYSIS OF REPLIES SUBMITTED BY M. SCHUCKING • 
• 

I. STATES WHICH ADMIT THE POSSI1!ILITY AND DESIRABILITY OF A CONVENTION 
ON THIS QUESTION. 

The foUowing twenty-one StateB have replied affirmatively in principle 2 : 

G~many.- "The German Government has examined the questionnaires of the 
C?mmtttee of Experts for the Progressive Codification of International Law transmitted 
wtth your _letter of March 2~n~, 192~, with a view to determining whether the regulation 
of the subJects tr~ted therem IS des~able and realisable in the near future. The German 
Government considers that the followmg subjects could be so dealt with : 

" 1. Territorial Waters. 

" In the first place, as regards the question of Territorial waters the German 
Government star~s fro~ the principle that th~ e~tent of the territorial sea should continue 
to be three naut1cal miles as at present. ThlS 1s also the view expressed by the Council 
of the Deutsche Gesellschaft fiir Volkerrecht in the resolution given in the .Annex to the 
Ge~man reply. The_German Gov~rnment further accepts the remainder of this resolution 
which corresponds m all essential respects with the principles embodied in the draft 

! See alAo the repl.7 of New Zealand, Annex II IJU, p. 260. 
See alAo the repliee of Egypt and New Zealand, Annex II IJU, pp. 266-2611 and 260. 
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convention of the Committee of Experts. The German Government aecordingly considers 
~hat th~ draft in question provides a suitable basis for a first attempt to regulate by 
m~rna~10nal agreement the question of territorial waters. Subject to a final statement 
of _Its VIews, the German Government desires to draw attention to the remarks on certain 

· pomts of detail in the draft which are given in the attached observations. " 

· Australia.- "I have the honour, by direction of the Prime Minister, to inform you· 
that the Commonwealth Government considers it desirable to endeavour to secure the 
regulation by international agreement of all the subjects dealt with in the questionnaires 
which accompanied your letter, viz.: 

'' 1. . • . . • . . . • • • 
" 2. Territorial W a.ters. 
'' 3. • • • • • . • • • • • • 

· "To what extent agreement is realisable can only be ascertained by a conference for the 
purpose of formulating rules which are generally acceptable, but it would appear to the 
Com.monwealth Government that agreement on many points, if not on all, ought to be 
attamable. · 

· "The Commonwealth Government is of opinion that the subjects which might be 
selected for immediate consideration are : · 

'' 1. . . . . . . . . . -. • • 
"2. Territorial Waters. 
tf '· .. • • • • • • • • . . . • • " • 

B-radl.- ",M. Schiicking's draft, as revised by the Committee, realises a recommend&· 
tion we made in 1911 : 

• 
" 'It would be highly desirable to fix the zone of the jurisdictional sea. by 

international agreement in 11uch a way that States might, without conflict of 
sovereignty, supervise and police this area for the maintenance of order, the punishment 
of crime, the regulation of fishing, the prevention of contraband and tho establishment 
of such general rules as may be deemed necessary for navigation and commerce, without 
prejudice to the rights of international trade.' · 

"The questions selected as a commencement of the work of codification are, in our 
op_inion, capable of settlement, and their settlement would be desirable." 

. . 
.British Empire. - "I am directed by Secretary Sir .Austen ChambE>rlain to inform 

· you that His Majesty's Government consider the amended draft llonveution on territorial 
waters a useful basis for future discussion." 

Bulgaria .. _ .. In reply to your letter C.L.25.1926. V, I have the honour to Inform you 
. that, in the opinion of the Bulgarian Go.vernment, the regulation by international agreement 
of the subjects treated in_ the questionnaires is desirable and realisable." 

Cuba. -"There would be no difficulty either, in principle, in preparing a convention 
on territorial waters." 

Denmark. -"The Danish Government is of opinion that a settlement of this question 
by internati,ona.l agreement is desirable and realisable in the near fut.ure. It regards the 
memorandum submitted by the Committee, with the draft conventiOn attached, aa an 
excellent piece of work which might very suitably form the ·basis of subsequent 
negotiations for an international convention on the subject." 

Estonia.- "The di-a.ft convention drawn up· by the special Sub-Committee and 
amended by M. Schiicking appears to me to be deserving of Estonia's adhesiol)." 

United State• of .America. -"It is ·the view of _the Government of ~he ,United States 
that .international arranuements on the general subJects of: ••• (2) Terr1tona.l Waters ••• 
would serve a useful pu~pose and would therefore be desirable, and that there would be 
no· ilisuperable -ebstacles to the concluding of agreements on these general subjects. The 
Government of the United Stat.es is not prepared at this ·time to state whether all the 
points mentioned in the questionnaires on the subjects referred t~ !fOUid yiel~ to regula.~ion 
by international agreemel!t, nor does it d~ire to e_xpre~~s ~n.opm10n regarding_ t~e deslrllo· 
bility or possibility of regul~ting 1!-11 the pomts by mterna~10nal agreement until It has h';"i 
opportunity to make a more mtens1ve study of them than It has as yet done. ThA details . 
would seem to be proper matters for discll!lsion in any negotiations which may ensue." 
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Finland. - " The Finnish Government is convinced that. the questions relating to 
territorial waters should be considered as one of the m.o~t s~ta?le b;anches f~r gene.ral 
regulation. At the snme time, the practical need fo~ u.~catiOn ~ this br~nch 1s m.akmg 
itself felt more and more urgently in view of the multiplicity of the mterests 1t affects m the 
lives of modern nations." 

GTeece. - "In reply to your letter of Ma~ch 22nd l~st, I have the hono~ to trans.mit 
to you herewith the observations of the Techmcal ComnnsSlon set up to examme the pomts 
raised in the questionnaire which accompanied your letter. 

"The opinion of the Commission does not, in the main, differ from _the conclusions 
reached by the Committee of Experts. . 

"The Hellenic Government is of opinion that the settlement of these problems by 
means .of international agreement would, in principle, be desirable. 

"It reserves the right, however, to define, enlarge or modify, if necessary, at the proper 
time and in the proper place, the opinions advanced by the above Commission. 

" The Technical Commission agrees with the Committee of Experts that it is necessary 
to solve by means of an international convention the problems connected with the rights 
of the riparian State within its territorial waters." · 

India. - "I am directed by the Secretary of State for India to inform you that the 
Government of India consider that the amended draft convention on Territorial Waters 
is a useful basis .for future discussion." 

Irish Free State.- "I have the honour to inform you that the Government of the 
Irish Free State, having examined the Questionnaire and Draft Convention on Territorial 
Waters included therein, consider that it offers an acceptable basis for discussion of the 
subject by an international conference. 

Japan.- "The Imperial Government considers that the reports on Questions .... 2, 
.... referring to .... , territorial waters, .... respectively, might provide a satisfactory 
basis for discussion. It would observe, however, that these reports ·contain certain 
points which it could not approve in their present form, and would add that the competent 
Japanese authorities are at present engaged in a very careful study of these problems." 

Portugal.- "Portugal has already explained her point of view in Admiral Vicente· 
de Almeida de Ega's report, which was approved on July 28th, 1925, by the Portuguese 
Permanent Commission of International Maritime Law, and in the observations recently 
made by the representatives of that Commission during the Conference of the International 
Law Association at Vienna. These views were aiso expressed in a detailed statement 
made by Dr. Barbosa de Magalhaes before the League of Nations Committee of Experts 
for the Progressive Codification of International Law. Portugal, while valuing the report 
of the Committee of Experts most highly, and being of opinion that it would be difficult 
to carry into effect any draft convention which did not conform to the usages and 
requirements of the different countries, .... " 

(Opinion of the Permanent Commission on International Maritime Law, Lisbon.) 

Roumania. - "The provisions of this draft Convention, which has been drawn up 
with such competence and skill by the distinguished Rapporteur, could be adopted by the 
Royal Government subject to the observations set out above." 

. Sal~ador. - "In the opinion o_f; the Gov~rnment of Salvador, the regulation by 
mte~~atio~al agree~en~ of these subJects, both 1n their general aspects and as regards the 
specific pomts studied m the relevant reports of the Sub-Committees is desirable in the 
near future." . · ' 

Kingdom .of the Serbs, Croats and Slovenes: - "The Royal Government considers 
that the questiOns proposed by the Committee should be codified." 

Sw~n. - "T~e Swedish Government considers that the conclusion of an int-ernational 
conventiOn on questiOn~ connected with territorial waters would be highly desirable. The 
-yaguenes~ of mterna.t10nal law on ~ertain points is obviously a source of much 
mconve'!-lence. T~e proposed conventiOn, moreover, need not necessarily constitute a 
schematiC and uniform settlement of all these questions. On the contrary we should 
endeavo~ to ~roduce an int~r~at~onal agr~e.ment so drafted as to take into pr~per account 
the acqwred n~hts of and dissmular conditiOns existing in the various countries. In any 
case, the SwediSh Gov~rnmen~ c~nsiders that the opportunity afforded the various 
Gove~nments .of expressmg theu VIews on the subject -so that the necessary conditions 
~~~~.~nternat10nal settlement may be more clearly determined- is an excellent preparatory 
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Czechoslovakia.- "Czechoslovakia's interest in the codification of this branch of the 
laW: is pra~tically coi?iined to the general interest felt in the clarification and regulation 
of mternatwnal relatwns as soon as possible and as far as practicable." 

V~ezuela . .....:. "This 1\Iinistry has given due consideration to these questions and 
has· re.ac~ed the conclusion tha.t,. in regard to th.e following subjects, there exists a 'body 
of pnnctples that have deftrut.ely secured mternational acceptance: - Territorial 
Waters, . • • These questions would therefore seem to be sufficiently ripe to be 
considered by international conferences." 

II. STATES WJUCH DO NOT TffiNK THAT THE CONCLUSION OF A CONVENTION 
IS EITHER POSSIBLE OR OPPORTUNE. 

These are the foUowing thre6 States : 

Franre. -· "On the other hand, the French Government thinks that O.n agreement .on 
Question 2, . • . : Territorial Waters, . • • would be premature or else would be 
hardly practicable. • 

"The regulation of the question of territorial waters is conditioned in the different 
States by such diverse requirements, due to the geographical, economic and political factors 
involved, that it would be difficult to regulate in a uniform manner. It has often been 
proposed to draw up general regulations with regard to territorial waters, and it has never 
yet been found possible to give practical effect to this proposal. It seems likely that in future 
difficulties will be encountered similar to those which have prevented success in the past." 

Italy.- "We are of opinion that, in this question also, it will be difficult to secure 
general international agreement on account of the widely different geographical, economic 
and political circumstances in the various countries, their divergent needs in the matter of 
defence and the fact that the requirements of countries which have an ocean seaboard are 
dissilnilar from those of countries whose shores are washed by inland seas. The insuperable 
difficulties which similar efforts have encountered in the past are bound to re·occur in the 
near future and frustrate all attempts to formulate uniform rules for this branchofthelaw." 

Poland.- "With reference to the question of territorial waters, . the Government 
holds that this problem cannot, as a whole, yet form the subject of codification, opinion 
being still so divided as to the extent of the "territorial sea" and the rights of riparian States 
over waters situated outside that zone. On the other hand, problems relating to jurisdiction 
in the matter of commercial ships in maritime ports do not, from the point of view of 
codification, raise any serious difficulty, and they might thus be solved on a uniform basis." 

III. STATES WHOSE REPLIES ARE NEITHER DEFINITELY AFFIRMATIVE NOR NEGATIVE. 

These are the following two States : 

Norway. - 1'The Norwegian Government considers it highly important and desirable 
that intern'ational law, the relative vagueness of which in this matter has caused many 
difficulties in international relations, should be clarified and defined as far as possible. It 
feels, however, that the reasons which can be adduced in favour of such action vary so 
considerably from country to country that it is difficult for a State to reply separately 
and definitely to the main questions until sufficient data have been obtained regarding 

. the practice followed in other countries and the light in which they regard their own 
territorial waters. In the opinion of the Norwegian Government, the questionnaire is a first 
preliminary step towards international agreemen' on these questions." 

Netherlands. -"Territorial waters also constitute a problem which it would be difficult 
apparently in the present state of law, to settle at once and in toto. Her Majesty's 
Governme~t feels however, that in this case also an international conference would b!l useful 
even if it did nothing more than define the questions on which agreement seemed possible. 
It would however, be highly desirable, before the conference met, to set up a preparatory 
committ~e which would clear the ground and define the precise scope of the conference's 
work." ' 

IV. STATES WHICH REFRAIN FROM PROPOSING ANY SOLUTION OR WHICH HAVE ABSTAINED 
FROM REPLYING. 

These are the following three States : 

.Attstria.- "As Austria is not a maritime Power, the Federal Government refrains 
from giving any opinion on the questions dealt with in Questionnaire 2 (Territo.~ial 
Waters) • • • ". 
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Spain. - "Among the fundamental principles laid. do~n. in ~his que~ti?nnaire is one 
fixing the area of the territorial • • • sea at three manne miles .. This IS contrary .to 
Spani.Hh law. • . " · 

Switzerland.- "We shall duly communicate.to you ~s soon as.possi~le the observations 
which the Federal authorities may have to offer regarding QuestiOnnaires 3, 4 and 5. As 
regards the other que6tionnaires, we have noted. th~ir contents with interest, but, as t!Ie 
problems with which they deal are of only very md1rect concerl'!- to our country, the s:mss 
Government, at least for the present, does not feel itself called iupon to express any VIews 
concerning them." 

Questionnaire No. 3. - Diplomatic Privileges and Immunities . 

.ANALYSIS OF REPLIES SUBMITTED TO THE cm.ft.rrTTEE VERBALI,Y 
BY M. DIENA. , 

(Extract from the Minutes oi the Seventh Meeting of the Third Session, March. 26th, 19.Z7.) 

Professor DIENA was glad to note that the replie(to the questionnaire No.3 were very 
favourable and almost unanimous. Accordingly, the conclusion could at once be drawn that 
the question was capable of forining the subject of an international conference. There was 
only one exception, namely, the British Government, which had replied in somewhat 
discouraging terms. The Indian Government had replied in identical terms. 

It was not for the Rapporteur to criticise those replies. This would be a great error. 
He could not, however, help hoping that the British Government's reply was not final. · 

The Australian Government had replied in a sense favourable to the solution of the 
question by an international conference. Now, Australia was entitled to take part ·in an 
international conference on her own account, and to assume obligations by adhering to a 
convention, even though the British Government did not. For the moment, however, 
Au~tralia had no diplomatic representatives. This situation Inight be modified in the future. 
Her interests had been hitherto safeguarded by the British diplomatic agents, but, if the 
Australian Government were to take part in an international conference at which the British 
Government wa,s not represented, and supposing that a convention was concluded on the 
subject of diplomatic immunities and privileges, the diplomatic agents in Great Britain who 
represented coincidentally Great Britain and Australia would accordingly be in possession 
of different prerogatives according to whether they represented the one or the other of 
these countries. Diplomatic prerogatives related at once to the public and private life of 
the agent. It was difficult to imagine such a situation as this. It should, on the other hand, 
be pointed out that, in the matter of diplomatic privileges, Great Britain often conferred 
more than she obtained, and tl).at it could not accordingly be in her interest that such a 
situation should be permanent. . . 

Hence the reply from the .Australian Government, like that from the United States 
. Governmjlnt, Inight be considered as fayourable in principle. 

Favourable Replies. 1 

The great majority of the replies were favourable to the convening of an international 
conference on the matter in hand. Certain Governments had even discussed the question 
with great care and in detail. Among these Inight be mentioned Germany, Estonia and· 
Switzerland, which in their replies had provided extremely valuable information upon the 
legi.Hlation in force in their countries. . 

. Germ~ny, Austria, Belgi~m, Br'!'zil, and Cuba had given evidence of their good will in 
this questiOn. Denmark acqwesced In the summoning of a conference, and proposed that a 

· detailed questionnaire should be prepared in which the Governments would be invited to 
· define their views on the question. 

Estonia had also sent many detailed suggestions. 
Finland, too, .was favourable. · 

. The French reply was in point of form somewhat less encouraging, but it might be 
inferred th~t France would consent to take part in a conference. 

Bul~ar1a, .Greece, and Japan also were favourable although Japan had made 
reservatiOns With regard to certain points in the draft. ' . · 

Norway, while favourable, reserved the right to submit further suggestions later. 
The Netherlands Government did not think that a conference was urgently required 

but would consent to attend one if called. ' 
. Pol~nd was. fa.v:ourable to the Conference, but foresa"' certain difficulties in the matter 

of fiscalimmuruty. 

1 See aleo the reply of Egypt, Annex II bU, p. 257. 
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Roumania. was prepared to take part in a.n international confere~ce, and suggested 
certain restrictions to diplomatic privileges. Special attention was called to the difficulty 
experienced as a. result of diplomatic immunities by tradesmen, bankers, landowners and 
householders in securing their rights. . 

Switzerland accepted the proposal and made a large number of suggestions. · 
The replies received from Czechoslovakia., Salvador, the Kingdom of the SerUs, Croats 

and Slovenes, Sweden, and Venezuela. were also favourable. · 
To sum up, twenty-two 1 States were explicitly in favour of summoning a. conference ; 

two others, the Uni~ed States and Australia, were favourable in p1·inciple, while the British 
Empire and India. were opposed. 1 The great majority of States which had replied to- the 
questionnaire thought that the subject of diplomatic privileges and immunities merited 
examination by an international conference. 

• 
Questionnaire ~o. 4. - Responsibility of StatPs. 

ANALYSIS OF REPLIES SUBMITTED BY 1\1, GUERRERO. 

I. STATES THAT ADMIT THE POSSIBII.ITY AND DESIRABILITY OP A CONVENTION 

ON THE QUESTION. 

A. The following twenty-three States replied affirmatively and withotd reaervatio·na : I 

Germany.- "The· German Government has exalnined the questionnaires of the 
Committee of Experts for the Progressive Codification of International Law transmitted 
with your letter of March 22nd, 1926, with a view to deterlnining whether the regulation 
of the subjects. treated therein is desirable and realisable in the near future. The German 
Government considers that the following Aubjects could be so dealt with : 

. '' 1. 
'' 2. 
·'' 3. 

. . . . . . . . . . . . . . . . . . . . . . 
Responsibility of States for Damage done in their Territories to the Person 

or Property of Foreigners." 

.Argeatine.- "With reference to your book, La Reaponaabilidad Internacional, which 
you were good enough to send me, I am pleased to inform you that the Ministry of Foreign 
Affairs, in acknowledging receipt of the copy, which I forwarded in due course, declares 
that it would view with satisfaction the regulation of this question." 

.Australia.- "I have the honour, by direction of the Prime Minister, to inform you 
that the Commonwealth Government considers it desirable to endeavour to secure the 
regulation by international agreement of all the subjects dealt with in the questionnaires 
which accompanied your letter, viz.: 

• • ''1. 
"2. 
"3. 
"4. Respon~ibillty ·of· St~tes ·in I'espect of b;j ury c~us~d i'a their. T~nit~ry. to 

the Person or Property of Foreigners'; 
"5. 
,, 6 • 
•• 7. 

• • • 

"To what extent agreement is realisable can only be ascertained by a. conference 
for the purpose of formulatiing rules which are generally acceptable, but it would appear 
to the Commonwealth Government that agreement on many points, if not on all, ought 
to be attainable. 

"The Commonwealth Government is of opinion that the subjects which !night be 
selected for immediate consideration are : 

"1 . . 
"2. 
cc 4. 

.. . . . . . . . . . . . . . . . . . . 
Responsibility of States in r~spect of Injuries 'to Foreigners." 

1 The teplies from Egypt and Italy, received after the date of Professor Diena'a etatement, wen> also 
favourable. 

• See the reply of New Zealand, Annex II bY, p. 260. 
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Belgium.- "In continuation of my letter of Octob~r 20th~ 1926, in which I replied 
to the questionnaire on nationality prepared by the Comrmttee _of. Experts for the 
Progressive Codification of International Law, I have the _honour .to inform you that the 
Belgian Government considers that the settlement by _mternat10nal ~greement of the 
following subjects of international law would also be desrrable and realisable at no very 
distant date. · 

#I 1. 
"2. Respon;ibil'ity ·of 'states ior · Da"mage don; i,; th~ir • T~itdry to the P~r~on 

· and Property of Foreigners (part!cl!l.ar attention shoul~ ~e devoted to . def~g 
the grounds on which such respons1b1lity r~sts to the. specifymg .of the cases m which 
it is incurred) · and to the settlement of d~sputes whwh may ar~e between two States 
on account of damage done to foreigners in the territory of one of them." . 

Bra~il. - " The questions selected as a commencement of· the work of c!ldification 
are, in our opinion, capable of settlement, and their settlement would be desrrable. 

"Responsibility of the State for Injury suffered by Foreigners in its Territory. -
M. Guerrero's conclusions, which have been accepted by the Com_mittee, are excellent 
on account of the principle they emphasise, namely, that it is the illegal act itself which 
in international relations creates responsibility, apart. from any question of intention." 

British Empire.-" In reply to the enquiry contained in your letter (C.L. 25.1926. Y) 
of March 22nd last in regard to the report of the Committee for the Codification of 
International Law on the subject of the responsibility of States in respect of injury caused 
in their territory to the person or property of foreigners, I am directed by Secretary Sir 
Austen Chamberlain to inform you that His Majesty's Government consider that this 
is a subject of interna-tional law whose regulation, by international agreement, it might 
be desirable to attempt." 

Bulgaria. - "In reply to your letter C. L. 25.1926, I have the honour to inform you 
. that, in the opinion of the Bulgarian Government, the regulation by international 
agreement of the subjects treated in the questionnaires is desirable and realisable." 

Chile. - "I am directed by my Government to inform you that it has first of all 
examined Questionnaire No. 4 concerning the responsibility of States for damage done in 
their territory to the person or property of foreigners. My Government is no~ yet in a 
position to forward its replies to the other questions, but instructs me meanwhile to 
communicate to you the following reply to Questionnaire No. 4, with the request that you 
will be good enough to transmit it to the Committee of Experts. 

" The American doctrine has always been to restrict diplomatic disputes as far as 
possible, and, since the Fifth Pan-American Conference, conciliation has, in practice, 
been an essential part of American procedure in international affairs. The Chilean 
Government, therefore, accepts the conclusions of the report of His Excellency M. Guerrero 
on the responsibilities of States for damage done in their territories to the person or property 
of foreigners, with the following explanatory remarks . . . . " · 

Spain. - "In general, we consider the conclusions in Part VI of the report to be . 
excellent, particularly those in No. 6, 'Legal Protection', and 7, 'Denial of Justice'. 
Spanish law accords legal protection on a very liberal scale and the law of civil procedure 
lays down that civil actions in Spanish territory, between Spaniards, between foreigners, 
or between Spaniards and foreigners, shall faU exclusively within the ordinary jurisdiction 
of the courts. As regards denial of justice, Article 27 of the Civil Code extends to foreigners 
the rights which the civil laws accord to Spaniards, with the exception of the provisions 
of Article 2 of t.he Spanish Constitution." 

Estonia.-" The principles laid down in the report concerning this question appear 
to me entirely suitable as the basis of an international convention." · 

~nited B_tatea of .America.-" It is the view of the Gove~nment of the ·United States 
that mternat10!lal arra~ge~e1_1ts on the general.sl!bjects of: (1) Nationality; (2) Territorial 
Wate~s; (3) D1plo!Dat1c .Pr•vde~es and Immumt1es; (4) Responsibility of States in .respect 
to InJury caused m the1r Terntory to the Person or Property of Foreiuners which are 
the·first four subjects mentioned in the communication of the Secretary-Gen'eral would 
~erve a useful purpose and would therefore be desirable, and that there would be no 
msuperable obstacles to the concluding of agreements on these general subjects." 
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. _Finland.- "If, in regard t? th~ subject dealt with in Questionn1ilie No.4, emphasis 
Ishii~ on th~ term d~n1!'ge, the leg~slatn:e _a~ts of t,he St.ate may indeed, as the report assumes, 
rem~ Toutside the ~rmts of the responsibihty of States as. contemplated in the questionnaire. 

Nevertheless, if we !eave out of account the questiOn whether arcording to domestic 
law.~ m~asure h~s been rightly or wrongly taken by the public authorities, we may be 
justified Ill speaking of the damage done to foreigners even in cases in which the actll of 
the State that cause this damage come within the province of its legislative function!! • 
.According to international law, should acts of expropriation in the widest sense of the term, 
i.e., acts which infringe an acquired right or render a definitively established situation 
subject to the effects of a law with retro-active force, be applied indiscriminately to 
foreigners or do they involve the obligation of paying full compensation to foreigners 
suffering from the consequences of such acts ! The problem is one of tremendous· 
importance and ~aises questions of great difficulty .. This is sufficiently proved by cases 
such as the agrarian reforms in several countries, the '.Aufwertung' legislation in Germany, 
etc., not to speak of the radical 'nationalisation' of private property carried out in Russia 
under the Bolshevik regime. 

"Until recent time.~, writers have maintained with remarkable unanimity that the 
State is obliged to pay compensation for damage caused by measures of this kind - in 
other words, the State becomes responsible for damage caused by such legislative acts, so 
that the State becomes guilty of a breaclj. of international law if it refuses to gra.nt fnll 
compensation to foreigners whose interests are affected by a law of the category in question. 

"It is only under the influence of a legislation more or less incompatible with these 
principles that certain authors have begun to question the duty of a State to accord foreigners 
more favourable treatment in this respect than its own citizens. Be that as it may, this 
is an extremely important question which deserves to be studied with the greatest care." 

Greece. - " The Hellenic Government is of opinion that the settlement of these · 
problems by means of international agreement would, in principle, be desirable." 

India. - "I am directed by the Secretary of State for India to inform you that the 
Government of India consider that the responsibility of States in respect of injury caused 
in their territory to thl'> person or property of foreigners is a suhject of international law 
whose regulation by international agreement it might be desirable to attempt." 

Norway. - "In answer to your request, I have the honour to inform you that the 
Norwegian Government agrees in the main with the general principles enunciated In Section 
VI of the Sub-Committee's report, which is attached to. the questionnaire, subject to the 
following observations with regard to certain paragraphs of the conclusions. • " 

Poland. - "With reference to the questions defined in your note, the Polish 
Government regards nationality, diplomatic privileges and immunities, the responsibility 
of States in respect of injury caused to the person or property of foreigners, procedure of 
international conferences and procedure for the drafting of treaties, exploitation of the 
products of the sea, and; lastly, piracy, as suitable for codification, and conHiders such 
codifica.tion both deairable and feasible." 

Portugal. - "The Faculty of Law at Lisbon, having been consulted by the Portuguess 
Government, has replied as follows : 

"'The Faculty's reply to the first part of this question is in the affirmative, and- to 
vse the terms employed in the circular letter of the Chairman ?f the C?mmittee - i~ is ?f 
opinion that the settlement of this problem by means of an InternatiOnal convent10n 18 

desiPable and realisable'·" 

Roumanta. - "lA general, the Royal Government agrees with the Rappor~eur's 
conclusions. It will, however, propose certain amendments when the suggested 
inte,national conference takes place." 

Salvador.- "In reply to your letter C. L. 25. 1926. V, dated March 2~nd last to this 
Department regarding the different questions discussed by the Comnntte~ of Legal 
Experts at the meetings held last January at Geneva, I have t~e ho_nour to. mfor~ you 
that the only questions in which Salvador is interested are the frrst s1~ menti?~ed ~n the 
Note of .the Chairman of the Committee of Experts for the Progressive CodifiCatiOn of 
International Law (document C. 96.1\1.47.1926. V, dated February 9th! _1926) and 
especially the fourth, concerning the 'responsibiliti~s of States in respect ~f InJury caused 
in their territories to the person or property of foreigners'. .As ~egards this matter, w~ are 
in full agreement with the ideas set forth ill the report on the subJect by the Sub-Comnnt.tee 
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· t' f Dr J Gustavo Guerrero and M. Wang Cbung-Hui. Jn the opinion _of the 
COnS IS mg O ' • ' • 1 t f th b • t b th 
G t Of Salvador the regulation by mternatwna agreemen o ese su JeC s, o 

overnmen ' 'f' . t t di d . tb.. I t t in their general aspects .and ~ reg~ds the speCI IC ~o.'f s s u e m ., re evan repor s 
of the Sub-Committees, IS desrrable m the near futwe. -

Jlingd01n of the Serbs, Croats and Sl~venes. - " The ~~yal,Government con~iders 
that the questions proposed by the Committee should be codified. 

Sweden. - " The Swedish Government considers that the question raised in the above 
questionnaire is of high importance and that it can be settled by means of an international 
agreement." 

Switzerland. - "Tt would seem to be desirable that some rules as to the responsibility 
of States for damage done in their territories to the person or property of foreigners should 
be embodied in an international convention. The existence of definite rules on the subject 
would doubtless help .to lessen the possibility of international conflict." 

Czechoslovakia. - " The Government of the Czechoslovak Republic attaches very 
great importance to the work of the League undertaken in this field. The Government 
firmly believes that that work will unquestionably result in a very important contribution 
to the cause of peace, since it will permit of closer collabor~ttion between the countries and 
forestall many misunderstandings which might otherwise disturb their relations. -

"In the present state of the preparatory work the Government thinks that it can confine 
itself to a brief reply in the affirmative to the question enunciated above and that there is 
no need to submit an extensive analysis of the different factors of which the matters ·treated 
are composed." 

B. Four States have replied affirmatively, with certain reservations: 1 

Austria. - "The Federal Government agrees that this matter calls for urgent settlement 
by international agreement. 

"It feels bound, however, to state its view that the Sub-Committee has in certain 
respects departed from the principles of international law as recognised in Europe. Refore 
we can contemplate the preparation of a draft Convention, it would therefore be desirable, 
with a view to obtaining the accession of the greatest possible number of countries, to 
examine anew, and with meticulous care, the fundamental principles of the problem. 

"Moreover, as this matter is at present being discussed by the Institute of International 
Law, it would perhaps be desirable to await the results of the work of this body, which 
enjoys such high repute throughout the legal world." 

,_ 

Cuba. - "As this is another of the questions which will presumably be carefully 
examined by the Committee of Legal Experts at Rio de Janeiro (and later, in all probability, 
by the Havana Conference) and as it is of exceptional interest to America, we feel that Cuba. 
should not agree to its settlement by the Committee until the American countries have 
expressed their final opinion at these Confert>nces." 

Denmark. - " This question seems to be as far-reaching as it is complex; the Danish 
Gover~me';lt is not quite s~e wh~ther. the existing ~?dy of international juridical practice 
and sCientific theory on this subJect IS as yet suffiCient to allow of general codification. 
It wo.uld, however, be very interesting to make the attempt and see to what extent the 
questwn could be settled by means of international conventions. It would perhaps be 
preferable for the present to refrain from exhaustive codification and confine attention 
to certain questions of a very special nature. The Danish Government therefore thinks that 
~t woul~ be h~ghly desirable and. practical, for the purpose of avoiding dangerous 
mternat10nal diSputes, to conclude mternational agreements to the effect that ..•. " 

_Italy. - "We think that, in principle, and subject to certain reservations, it would be 
poss1ble to lay.dow~~: certai~ general rules in an inte~national convention, bearing in mind, 
however, the d1scuss1ons wh1ch took place at Geneva m the Council of the League as a result 
of the report of the Committee of Jurists on the interpretation of the relevant Articles of the 
Covenant." · - · 

• See aloo the reply of Egypt, Annex II l>i•, I'· 2511. 
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II. STATES WHICH DO NOT TmNJr TIUT THE CONCLUSION OF A CONVENTION IS EITHEJI 
POSSIBLE OR OPPORTUNE. 

Four 8tate1 : 

. Fran~e.- "Questionnain ( (Responsibility _of States in respect of Injury caused in 
thell' 'l'erntory to the Person or Property of Foreigners) too-closely affects the internal or 
the external policy of States, their social life and the stability of their institutions for it to 
be possible, without serious danger, to propose to establish conventional or general 
stipulations acceptable by every State in its relations with the other Stat~s." 

Japan.- "With regard to the reports on Questions 4 and 5, which deal respectively 
with the responsibility of States for damage done in their territory to the person or property 
of foreigners, and with the procedure for international conferences and for the conclusion 
and drafting of treaties, the Imperial Government is inclined to think that these qut>stions 
are not yet sufficiently ripe to allow of the conclusion ofan international convention. It fet>ls, 
however, that it would be very desirable for representatives of the various countries to 
examine these questions in common, with a possible view to preparing an agreement, whieh 
should, however, contain nothing more than recommendations." 

. 
Netherland&.- "With regard to the responsibility of States for damage caused in their 

territories to the person or property of foreigners, the Netherlands Govt~rnment feels thn.t, 
in view of the wide divergence of views on the fundamental legal principles at stake, serioua 
difficulties would be encountered in any attempt to solve the problem." -

Venezuela. - "This Ministry has given due consideration to these questions, and has 
reached the conclusion that, in regard to the following subjects, there exists a body of 
principles that have definitely secured international acceptance : -- Territorial Waters, 
Piracy, Exploitation of the Products of the Sea, and Diplomatic Privileges and Immunities. 
These questions would therefore seem to be sufficiently ripe to be considered by inter
national conferences." 

Reply promised but not yet received : Egypt. 

Questionnaire No. 5. - Procedure of International Conference'J nnd l'rocl'dure 

for the Drafting and Conclusion of Trt>aties. 

ANALYSIS OF REPLIES SUBMITTED BY M. RUNDSTEIN. 

It may perhaps be desirable to refer to the intentions of the Committee, as set out in its 
letter of January 29th, 1926, regarding the question of the procedure of conferences aud the 
conclusion of treaties. . _ 

The Committee pointed out that there was no question of attempting to reach, by way 
of international agreement, a body of rules which would be binding obligatorily upon the . 
various Sta tea. · 

The object of the Committee's investigation waa more modest. n was desired to put at 
the disposal of States rules in the form of ju• dilpoBitivum, which they could apply or modify 
as they chose in each concrete case and the acceptance of which might save them much 

-discussion, doubt and delay. 
The report submitted to the Governments did not accordingly contain any draft 

propos&ls. The Committee was of opinion that the two lists annexed to the report indicating 
questions for future regulation and possessing the character of questionnaires might prove 
u&eful for the preliminary stage of codification. . . 

· We shall now indicate $he opinions of Governments on the report wh10h was submttted 
to them for consideration. 

In the first place, the Committee has now receive~ twenty: five repli~s. In a~diti~n, four 
countries (Czechoslovakia, Egypt, Portug&l 1 and Spam), whtch subrmtted thell' VIews on 
other questions have not yet defined their attitude to the codification of the rules for the 
procedure of co'nferences and the drafting of treaties. 

Fourteen of these twenty-five replies are definitely in the affirmaliJJe. They frequently 
contain new and important suggestions, extending in some cases beyond the scope of the 
problems referred to in the report. . . . . . 
- Five Statest, while expressing a favourable opnnon! make certam re~ervattons, rela_tmg 
in part to the handling of a number of problems not swtable for regulatiOn by convention ; . 
at the same time, these States desire to put forward further amendments when an 

• See also reply of Egypt, Anner II bi•, p. 250. 
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international confere~ce is co~v~ned .. This headin~ includes rcrommendations regarding 
the necessity of frammg a. prehmtnary draft conventwn. 

Lastly aeven countries replied in the negative1
• 

A full ~nalysis brings out the following points : 

I. 

REPLIES IN THE AFFIRMATIVE AND WITHOUT RESERVATIONS. 

Australia. ; 
Austria; 
Bulgaria; 
Brazil; 
Cuba.; 

Estonia; 
Finland; 
France; 
Greece; 

Netherlands ; 
Norway; 
Poland; 
Salvador; 
Switzerland. 

The following countries declared themselves in favour of immediate codification, but 
do not make any detailed observations or criticisms: · . 

Bulgaria; 
Brazil; 
Greece; 

Netherlands (leaving . aside all consideration of the 
urgency of codification) ; 

Poland; 
Salvador. 

There is general acceptance of the Committee's view that the rules to be formulated 
can only he drafted as a jua dispositivum, which would not limit the independence of States 
(.Auatria, Estonia, France, Norway, Switzerland) . 

.Austria points out that it would be desirable to deal with questions relating to direct 
and delegated representation. The problem of imperfect ratification and, in particular, 
ratification subject to reservations has been dealt with in a report by M. Fromageot, which 

· has been accepted by our Committee. It is very doubtful if the question of international 
agreements concluded orally can f"rm the subject of regulation. 

Cuba points out very justly that certain questions mentioned in the questionnaire, such 
as the definition of intel'national conferences and treaties, seem to be more suitable for 
theoretical study than for E>mbodiment in a. practical convention. 

Estonia, while giving a favourable opinion, would desire more-detailed questionnaires 
since the brief enumeration of certain problems is inadequate. In addition, it believes that 
the difficulties of interpretatiofi which occur in cases in which a. convention is drafted in 
two or more languages should be settled in explicit terms. 

Finland draws special attention to the well-known subject of reservations, and desires 
regulation of the question whether an amendment to an international conference requires 
an absolute majority or whether departures from this strict principle should be allowed. 

The Government of the French Republic which considers that it is desirable and 
practicable to draw up a body of :rules for the use of international conferences and Foreign 
Offices, points out that it will be necessary to prepare a preliminary draft containing 
provisions drawn up with some degree of precision. · 

Switzerland states that the two lists prepared by the Committee appear to be very 
complete and makes very valuable suggestions regarding the collection of specimen formulas 
of diplomatic instruments and a.n investigation into the possibility of simplifying certain 
obsolete forms. On the other hand, the Federal Council does not approve of the idea of 
making a. collection of constitutional provisions governing ratification of international 
agreements. 

II. 

REPLIES IN THE AFFIRMATIVE WITII RESERVATIONS. I 

Belgium; 
Denmark; 
Italy; 

Roumania; 
Sweden. 

• 
. The Belgian Govern~ent c~msidera that the prepkation of a complete code on this 

subJect rna~ perhap3 be. 1mposslbl~, but that it should be feasible to draw up a body of 
rules regardmg the draltmg of treat1es, full po_wers, signature, ratification, denunciation, etc. 

. · De!'1nark is. of opi~on that it "!l'ould be sufficient, for the time bein~, to select for 
regulation certa.m queRtlOQ.S of spec1al practical importance, viz., the right of unilateral 

1 See aloo reply of New Zealand, .Annex II In•, p. 260. 
1 See aloo the reply from Egypt. Annex II 1»8, p. 259. 
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denunciation, interpreta.tio~ of the ~1ost-favoure~-nation clause and clanses regarding 
trea.t~e~t on t~e same !ootmg as na~10n~ls, the r1g~t to make l't'serv~tions when signing 
or ratifying an InternatiOnal conventiOn, mterpretatmn of the AUbete1ligungsklauael etc. 

The Royal Government of Italy thinks that it is possible to adhere to the Commi'ttee's 
suggestions, but it believes that this is not an urgent question. 

. Rou"!a~ia, considering that t~o rigid .a body of rules might engender difficulties and 
disp~tes, 18 m favour of the adoption of very b~oad formulas which could be adapted to 
all circumstances. She therefore reserves her right to make numerous suggestions on thi~ 
subject when the proposed international conference is held. 

The Swedish Government considers that a codification of rulrs for the procedure of 
international conferences is not at present necessary, as certain definite customs are now 
growing-up in connection with the conferences convened by the League of Nations. On 
the other hand, it would be highly desirable to attain a greater measure of uniforrait.y in 
the rules for the conclusion and drafting of treaties. . 

The Swedish Government is inclined to think that the best method, for the present, 
wo.uld be for the Committee to prepare drafts which might then be used ns models by the 
various States, and desires the Committee to draw up a project conot~rning the drafting of 
international conventions and a draft formula for the clauses which are usually to be found 
in these conventions. 

It is understood that such regulations should not be regarded as a body of obligatory 
rules, and that the various States would still be free to employ these models or not as they 
chose. 

' 

. British Empire ; 
Germany; 
India; 
Japan; 

III. 

REPLmS IN THE NEGATIVE, I 

Kingdom of the Serbs, Croats and Slovene~ ; 
United States of America; 
Venezuela. 

The following countries replied in the negative without giving reasons for their decision: 

Kingdom of the Serbs, Croats and Slovenes ; 
Venezuela. 

Germany believes tht it would be exceptionally difficult to regulate the matters in 
question by means of collective agreements. Difficulties may arise owing to differences 
in the Constitutions of the contracting parties. In addition, such r~>gulations would 
appear to be premature, as certain substantive questions of international law would first 
have to be settled. The German Government therefore suggests that treatment of the 
questions referred to should be postponed for the time. 

The British Empire (with whose views the Government of Indi-a associates itself) does 
not consider the question to be a subject of international law whose regulation by 
international agreement is desirable and realisable, especially as the Committee itself hns 
pointed out that there can be no question of a body of rules which will be binding 
obligatorily. 

The Government of the United States of .{ merica holds a similar. view and considers 
that the determination of the procedure of international conferences and the concluding 
of treaties might well be left to the parties themselves and to the discretion of the delegates 
representing the respective Governments . 

. The Imperial Japanese Government holds that these questions are not yet sufficientl_Y 
ripe to allow of the conclusion of an i';lternational co~vention. ~t feels, ho!"ever, that. 1t 
would be very desirable for representatr~es of the varlOUA countnes.to exa~me them With 
a view to preparing an agreement, which should, however, contam not1ung more than 
recommendations. 

Questionnaire No. 6. - Piraey • 
• 

ANALYSIS OF REPLIES SUBMITTED BY M. 1\IATSUDA 

The varied nature of the replies of the GovernmentR to Questionnaire 6 on Piracy 
renders the preparation of an accurate analysis somewhat difficult. Following the example 
of a number of my colleagues when discussing the replies from Governments regarding 
other subjects, I have proceeded by classifying the replies and indicating their nature. 

1 See also the reply of New Zealand, Annex II bi•, p. 260. 
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Twenty-nine 1 States J'eplied to the questionna~·e. Two S~ates -. Egypt and Chile -
promised to communicate their views on the questwn, but thell' replies have not yet been 
received. 

1 . Of these twenty-nine States, eighte.en recognised the possibility and desirability 
of an international convention on the questwn. . . . . . . . 

These eighteen States fall into two categones. Nme replied m the affirmative . tho 
British Empire, Bulgaria, Cuba, India, the Kingdom of t~e Serbs, Croat~ and Sl~ven~s, tho 
Netherlands, Poland, Salvador, and Venezuel~- The mne ~thers, ~hile replymg m t~e 
affirmative made reservation9 or observatiOns : Australia, Belgmm, Czechoslovakia, 
Greece, Itaiy, Japan, Portugal, Roumania, Spain. 

2. Three States did not think the regulation of this question ~as spe?ially m:gent 
or important ; they did not, however, object to its being deal_t With by mternat10n~l 
agreement should other States so desire. These three countnes are Germany, Brazil 
and Sweden. They may therefore be regarded as giving their assent. 

3. Six States refrained for various reasons from putting forward any opinion : Austria, 
Denmark, Estonia, Finland, Norway, and Switzerland. 

4. Finally, two countries- the United States of America and France- replied 
in the negative or what amounts to the negative. 

It should be pointed out that certain countries - Czechoslovakia, Portugal, 
and Spain- submitted highly interesting observations on the Sub-Committee's report 
on Piracy. I shall not discuss these observations in detail at present, but I should like 
to mention that Czechoslovakia, in addition to its observations on the report, put forward 
a definite suggestion. The reply to the questionnaire contains the following passage : 

"Of the seven questions submitted for the opinion of the Governments, three (Nos. 2, 
6 and 7) belong to the field of maritime law. Their solution is accordingly of no direct 
or immediate interest to a continental State like Czechoslovakia. Czechoslovakia's interest 
in the codification of this branch of the law is practically confined to the general interest 
felt in the clarification and regulation of international relations as soon as possible and 
as far as practicable. Any work undertaken on these subjects should therefore, at the 
present stage of the proceedings, conform, first and foremost, to the opinions ba~ed on the 

. experience and needs of maritime States. Nevertheless, the Czechoslovak Government 
would venture to submit herewith the following suggestion for examination by the 
Committee. 

"The solution of the questions referred to in the questionnaires would perhaps be 
simpler, more systematic and more profitable if the work of codification contemplated 
were undertaken from a more general point of view, that is to say, if the three questions 
and, if need be, any other questions were dealt with in a more generaJ convention, a sort 
of 'Convention on Maritime Laws and Usages'. Within these wider limits, the regulations 
proposed for the different individual questions would be seen to derive from certain general 
principles of law, a fact which would facilitate not only the interpretation of these rules 
but also their amendment in course of time. We may take a concrete case: the Convention 
which the Czechoslovak Government has in mind would start by laying down the principle 
of •mare res communis omni11m', so that the freedom of the use of the sea would invariably 
be presumed, and this general rule would be followed by a statement of exceptions 
(territorial· waters, restrictions on the free exploitation of the products of the sea, etc.). 
A general convention of this kind could also include an agretJment as to penalties. These 
latter provisions would be followed in logical sequence by an agreement on the suppression 
of piracy (police measures to be applied in the special case of illicit use of the sea). Finally, 
the Convention might be concluded with a revision of the conventions on submarine 
cables, on wireless telegraphy, and on assistance, life-saving and salvage at sea." 

In summing up the replies, it will be seen that twenty-one out of twenty-nine countries 
approve of regulation by international agreement, two do not approve, and six express 
no opinion.l . . . 

I beg to Rubmit the foregoing considerations to the Committee, which will decide 
whether it is desirable under the circumstances to recommend the question of Piracy 
to the Council aa being a subject suitable for regulation by international agreement. 

I. STATES WHICH ADMIT THE POSSIBILITY AND DESIRABILITY OF A CONVENTION 

ON THE QUESTION {EIGHTEilN STATES). 

A. States replying affil·matively (nine States) : 
· British _Emp!re. -;- "I am directed ~Y Secretary Sir Austen Chamberlafu to inform 

you that ~1s MaJest:y- a Gov~rnmen~ consider that piracy is a subject of international law 
the regulatiOn of which by mternat10naJ agreement it might be desirable to attempt." 

1 See &la9 the .repllea of Egypt and New Zealand, .AnneT II bi1, pp. 259 aod 260. 
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~ulgaria •. -: "In reply to y~ur letter C.L.25.1926, I have the honour to inform you 
that, m the oplDlon of the Bulganan Government, the regulation by international a.,.reement 
of the subjects treated in the questionnaires is desirable and realisable." "' 

Cuba. - "There can be no objection to the discussion and international settlement of 
this question, which is of some importance in certain parts of the world." 

India.- "I am directed by the Secretary of State for India to infot·m you that the 
Government of India consider that Piracy is a subject of international law the regulation 
of which by international agreement it might be desirable to attempt." • 

Netherlands.- "As regards the three other questions: (1) Diplomatic Privileges and 
Immunities; (2) Piracy; and (3) the Procedure to be followed at International Conferences 
and in the Conclusion and Drafting of Treaties, Her Majesty's Government is of opinion 
that -leaving aside all consideration of the urgency of codification - these questions 
have now :reached a state at which it should be possible to reach an agreement on the main 
points." 

Poland.- ''With reference to the questions defined in your note, the Polish Government 
regards nationality, diplomatic privileges and immunities, the responsibility of States in 
respect of injury caused to the person or property of foreigners, procedure of international 
conferences and procedure for the drafting of treaties, exploitation of the products of the 
sea, and, lastly, piracy, as suitable for codification, and considers such codification both 
desirable and feasible. " 

Salvador. - "In the opm10n of the Government of Salvador, the regulation by 
international agreement of these subjects, both in their general aspects and as regards the 
specific points studied in the relevant reports of the Sub-Committees, is desirable in the near 
future." 

Kingdom of the Serbs, Croats and Slovenes. - "With reference to the questionnaire 
drawn up by the Committee for the Codification of International Law which you forwarded 
to the Royal Government, I have the honour to inform you, on behaif of my Government, 
that it considers that the questions proposed by the Committee should be codified." 

Venezuela.- "This Ministry has given due consideration to these questions, and has 
reached the conclusion that, in regard to the following subjects, there exists a body of 
principles that have definitely secured international acceptance : Territorial Waters, Piracy, 
Exploitation of the Products of the Sea, and Diplomatic Privileges and Immunities. These 
questions would therefore seem to be sufficiently ripe to be considered by international 
conferences." 

B. Statu replying alfirmatiuly but with reservation• (nine States) : 

.Australia.- "I have the honour, by direction of the Prime Minister, to inform you 
that the Commonwealth Government considers it desirable to endeavour to secure the · 
regulation by international agreement of all the subjects dealt with in the questionnaires 
which accompanied your letter, viz. : 

"1. 
' "2. 

"3. 
"4-. 
"5. 
"6. 
,, 7. 

• 
Piracy. 

• • 
. . . . • 

• 

• 

"To what extent agreement is realisable can on1y be ascertained. by a conference for the 
purpose of formulating rules which are generally acceptable, but 1t would appear to the 
Commonwealth Government that agreement on many points, if not on all, ought to be 
attainable." 
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Bclg ittm. - "4. Piracy. - The definition by international a~eement of the ~es 
licable to piracy seems to be possible if only actual piracy be considered, to the exclusion 

app f · '1 lit' 1 t e · of privateering or other ventures o a s1rm ar po 1ca na ur . _ -

· · "The draft prepared by the Sub-Committee of Experts contains a series of suggestions 
which could be usefully considered by an international conference." · 

Spain. - "The rules laid down in the eight articles ?f the draft C~mven~ion for the 
repression of piracy as modified by M. Matsuda, followmg on t~e discussiOns of . the 
Committee of Experts, are acceptable; but the first of these art1cles should contam a 
definition of the term 'piracy vessel'. 

"The deduction to be drawn from the text of Article 1 and .the following articles is 
clearly this : So long as no acts of depredation or violence have been. com~tt~d, the~e has 
been no act of piracy. Consequently, the right of search and capture defmed m Articles 6 
and 7 may only be exercised in the case of suspected vessels. after it has been pr?ved that 
acts of piracy have been committed; conversely, vessels which have not comrmtted acts 
of piracy, though they have been fitted out for the purpose, may not be searched. 

"It would therefore seem desirable to add to Article 1 a paragraph stating that a vessel 
flying no flag, or not legitimately entitled to fly the flag of any State, shall be regarded as 
a pirate." 

Greece. - " The Technical Commission agrees in principle with the Committee of 
Experts for the Codification of International Law regarding the necessity of establishing 
an international convention the provisions of which will ensure the suppression of piracy. 
It also approves the general outline of the Draft Convention drawn up by the Committee, 
subject to certain observations." 

Italy. - "The Royal Government agrees, subject to certain reservations, and provided 
no matters of doubtful analogy are discussed." 

Japan. - " The Imperial Government considers that the reports on Questions 1, 2, 3, 
and 61 referring to nationality, territorial waters, diplomatic privileges and immunities, and 
piracy respectively, might provide a satisfactory basis for discussion. It would observe, 
however, that these reports contain certain points which it could not approve in their 
present form, and would add that the competent Japanese authorities are at present 
engaged in a very careful study of these problems." 

Portwgal. - "The League of Nations Committee of Experts for the Progressive 
Codification of International Law adopted, at its session held in Janua1y 1.9261 Questionnaire 
No. 61 comprising among others the followillg question: 

< . 
"'Whether, and to what extent, it would be possible to establish by an 

international convention appropriate provisions to secure the suppression of piracy'. 

" This question was referred to a sub-committee, whose conclusions were embodied 
in a report signed by M. Matsuda. The Portuguese Permanent Commission has very 
carefully considered this report on which it presents the following comments. 

"The report shows a thorough knowledge of the general doctrine on the subject. There 
are, however, certain doubtful points to which the Portuguese Commission thinks it well 
to draw attention. 

"The report (A, I) says that piracy has as its field of operation only the high seas ; 
the inferen~ is th~t the same acts, ~ommitted in the territorial waters of a State, do not 
fall under mternat10nal law. But history teaches that the attacks of pirates in ancient 
times and in th~ Middlfl Ages were almost always committed near the coasts, and that, 
gener~lly, t~e pua.t~s laJ?-ded and attacked villages, plundering, looting, and murdering, 
and kidnappmg the mhab1tants. It was thus that the Norman pirates acted on the western 
~oasts of Eu~ope, and later the Barbary pirates in the Mediterranean, though the latter, 
1~ must be sa1d, preferred to attack on the open sea. It is true that nowadays piracy in 
e!ther form ha~ become rare. But from time to time piratical acts are still committed, 
etther on the h1gh seas or on the coasts, especially in the Far East and there appears to 
be no great differenc~ in the gravity of the offence wherever the sc~ne of the robbery. 

"~s regards. the suppression o! piracy, the report quite properly says (Article A, II (2) ) 
that! if a vesselt~ only und_e~ susptc10n, a warship is authorised to verify its true character. 
But 1t ~dds t~at, if the susp1~1on proves to have been unfounded, the captain of the suspected 
ve"Kel 1s ent1tled to reparatiOn or compensation according to circumstances This right 
had perhaps better not be established. It may be assumed that the comma.n:d;r of a warship 
does. ~ot act without due consideration ; though doubtless cases may occur in which his 
8U"P1~1ons prove to be unfounded. Just as, in time of war, a belligerent searches a neutral 
Aesse' and, that vess~l's neutrality having been established, no reparation is due to it on 
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accoun~ ?f the delay in the voyage, here also it would seem that the delay of the ship would 
be sufficientll compensated for by the sense of security afforded by the navy's vigilance. · 

. "The !eport goes on to deal (B) With acts which it classifies as piracy in accordance 
With treaties or the laws of individual States. · 

." A~ong these acts the report cites (I), in the first place, privateering. It seems to admit 
the legality of privateering in certain circumstances. But the Declaration of Paris of 
1856 exll.ress~y .lays down: 'Privateering is and shall r<>main abolished'. Accordingly, 
privateenng IS illegal, at any rate for States which signed or adhered to the Declaration. 
In p~rhaps the. most r~ce~t work on international law, l11ternational Law for Na11al Officers, 
publishet;I at Anna:polis m 1925, we find {page 96) : 'Privateering was abolished by the 
Declara~10n of Par1s, 1856'. Moreover, the participation of merchantmen in operations 
of w~r IS regul~ted by the 7th Convention of the Hague Peace Conference of 1907, wbicll 
legalised the e~stence and ~ction of converted ships.· Such ships, which are plnced on exactly 
the same footin~ as warships, were largely used in the late war, and therefore the theory 
of the legal ·enstence of privateers is no longer admissible. 

"A fo;tiori, i~ se.ems impossible to admit, as is suggested in the report (B, 2), that a 
vessel. which, .while 1ts own country remained neutral, had received a commission from 
a foreign belligerent State, might capture vessels belonging to a Power which, while an 
enemy of that State, was at peace with the vessel's own country. ObviouAly such a. ship 
would have to be considered a pirate. 

"Quite possibly some of the above objections have already been raised in the Committee 
of Experts, as most of the points referred to do not appear in the draft Provisions. In 
a general way, the Portuguese Permanent Commission accepts the draft, subject to the 
following remarks, which it submits for the attention of the Committee of Experts. 

"Article 1. - Add after the words 'the high sea' the words 'or on the coasts'. 

"Article 2. -Add. at the end: 'and accordingly the right to continue to fly that !lag'. 

"Article 4, paragraph 2. - The application of the second part of this paragraph: 
'unless these acts are inspired by purely political motives', might give rise to awkward 
discussions ; perhaps it would be better to omit these words. 

"Article 6. - Omit the words 'if after examination the suspicions are proved to be 
unfounded, the captain of the suspected ship will be entitled to reparation or to an indemnity 
as the case may be'. If this omission is adopted, the words 'on the contrary' in 
the paragraph following will have to be omitted." 

. Roumania. - "1. Is 'piracy an important problem to-day f That fa the essential 
question which must be answered before we proceed to consider the draft prepared 
by the Su9-Committee for the Progressive Codification of International Law. 

"If we simply adopt the traditional conception as accepted in most works a.nd 
monographs on the subject, we cannot help asking ourselves whether the Committee of 
Experts ought not rather to have dealt with other problems which are of greater importance 
to- the world to-day but do not appear in the list of subjects of international law which · 
the Committee drew up with a view to their settlement by international agreement. 

· "If, however, we take a broader view of the question, we must admit that, in view of 
future developments as regards the character of the measures of suppression, the Committee 
of Experts has shown great foresight in including piracy in this list." 

Czechoslovakia. - "Of the seven questions submitted for the opinion of the 
Governments three (Nos. 2, 6 and 7) belong to the field of maritime law. Their solution 
is accordingly of no direct or immediate interest to a continental State like Cz~choslo':akia. 
Czechoslovakia's interest in the codification of this branch of the law 1s practiCally 
confined to the general interest felt in the clarification and regulation of international 
relations as soon as possible and as far as practicable. Any work undertaken on these 
subjects should, therefore, at the prel!el!t stage of the proce~~ngs, conform, first and 
foremost, to the opinions based on the exper1ence and nee~ of ma!'lt1me States .. N everthel~ss, 
the Czechoslovak Government would venture to Rub nut hereWith the folJowmg suggest10n · 
for examination by the Committee. 

"The solution of the questions referred to_ in the questionna.i~es "!Vould perhaps be 
simpler, more systematic and more profitable i! the wor~ of codif~catwn contempl~ted 
were undertaken from a more general point of VIew, that 18 to say, If the th~ee .questions 
and, if need be, any other questions, were dealt with in a more g.enera~ c?nventwn, a so~t of 
'Convention on l\laritime J,aws and Usages.' Within these Wider. lim1ts, the r~gulatwns 
proposed for the different individual questions would be seen to denve from certam general 
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principles of law, a fact which would facilitate not only the interpretation of these rules ~ut 
also their amendment in course of time. We may take a concrete. case: the conv.en~wn 
which the Czechoslovak Government has in mind would ~tart by laymg dowi1 th~ pru~ciple 
of • mare ru communis omnium', so that .the freedom of the use of the sea would mvaru~,bly 
be presumed and this general rule would be followed by a statement of exceptiOns · 
(territorial waters, restrictions on the free exploitation of the products of the. sea, etc.)· 
A general Convention of this kind could also include an agreement as to penalties. Th~se 
latter provisions would be followed i~ lo~cal seque.nce by an .aiP'~ement on the supp~ess10n 
of piracy (police measures to be applied m the special case of illicit. use of the sea): Finally, 
the Convention might be concluded with a revision of the conventiOns on subma.nne cables, 
on wireless telegraphy, and on assistance, life-saving ~~d salvage at sea. . . 

"With regard in particular, to the draft provisions for the suppressiOn of piracy, 
annexed to the Sub-Committee's report, it might perhaps be advisable, in order to prevent 
abuse of the powers conferred on commanders of warships, to stipulate that the State which 
haa effected the capture of a pirate shall be bound to notify forthwith the State in whose 
register the captured ship appears. Arbitration proceedings might be usefully provided 
for in case of disputes." 

• 
II. STATES WHICH1 THOUGH NOT OPPOSED TO THE SOLUTION OF THE QUESTION, DO NOT 

SE'E ANY URGENT NECESSITY FOR IT OR FIND· THE QUESTION ONE OF LIMITED 

INTEREST (THREE STATES). 

Germany. - "There is, in the opinion of the German Government, no urgent need 
for at once undertaking the general international regulation of the question of Piracy. 
Nevertheless, Germany would raise no objections of principle to such regulations being 
attempted, should the League consider this step necessary. In that case, the German 
Government would reserve its right to submit its views on the vs,rious provisions in the 
draft of the Committee of Experts." 

Brazil. - "Although Piracy, which M. Matsuda· has examined and defined .as a 
question of international law, is at present of very limited interest, there is no reason why 
it should not be suppressed by international action. I must admit that this" crime, which 
Ia extremely rare in the Western Hemisphere, seems to me to be hardly worth consideration 
outside the penal codes of each country." 

Sweden. - "The Swedish Government has the honour to state that it does not consider 
the question of piracy to be one of the most urgent matters requiring settlement by· 
international agreement. Shonld other Powers, however, desire such an agreement, the 
Swedish Government would not have any objection to this question being dealt with, 
with a view to the establishment of international rules." 

Ill. STATES HAVING REFRAINED FROM EXPRESSING ANY OPINION (SIX STATES) • 

.Atulria.- "As Austria is not a maritime Power, the Federal Government refrains from 
giving any opinion on the questions dealt with in Questionnaires 2 (Territorial Waters), 
6 (Piracy) and 7 (Exploitation of the Products of the Sea)." . 

Denmark. - "The Danish Government has no observations to offer on this point." 

Ealoflia.- "Estonia has no observations to make on this point, which, as far as she is 
concerned, is not a question of primary importance." 

Finland.-" With re~ard to Questionnaires Nos. 6 and 7, the Finnish Government has 
no observations to make.' 

Norw_ay. - "In p~suan~ of your request, I have the honour to inform you that, as 
the question does not directl_y c~~cern the Roy_al ~over~ent, it does not feel called upon 
to pronounce upon the desuabihty of establishmg an International convention on the 
mat~r." . 

~witzerland. -"As regards the olher questionnaires, we have noted their contents 
with lllterest, but, as t~e problems with which they deal are of only very indirect concern 
to our country, the BWllls Government, at least for the present does not feel itself called 
upon to express any view11 concerning them." ' 
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IV. STATES 'WHICH DO NOT THINK THE CONCLUSION OP A CONVEI'iTION EITHER POSSIBLE 
OR DESIRABLE (TWO STATE~). 

Uni~ed ~tales of America. - "With regard to the sixth subject enumerated in the 
commumc_at10n of the Secretary-General, namely, Piracy, i$ is the view of the Government 
of ~he Umted States that piracy, as that term is known in international law, is so nearly 
extmct as to render of little importance consideration of that subject as one to be regulated 
by international agreement." 

France.-" FiDally, Piracy, dealt with in document No.6, would seem at first sight 
to be a matter on which a general agreement would be desirable and practicable. But if the 
question is examined from the practical and political point of view, it will be found that the · 
condition of establishing a general regulation on such a matter would be that every 
contracting State should posse.ss a police organisation and powers of supervision and 
jurisdiction over its own flag which could be recognised by the other States. No general 
regulation seems desirable until this condition is everywhere fulfilled." 

' 

Questionnaire No. 7. - Produets ol the Sea • 

• 
ANALYSIS OF REPLIES SUBMITTED BY M. BARBOSA DE MAGALHAES. 

Before beginning to classify and co-ordinate the replies from Governments on t.he 
subject of the Exploitation of the Products of the Sea, we desire to refer to the conclusiuna 
in the admirable report which our colleague, Professor Suarez - whose absence we all 
regret - submitted to the Committee, and which the Committee transmitted to the 
Governments. 

His conclusions are as follows : 

1. That it is possible, by means of adequate regulation, to secure the economical 
exploitation of the products of the sea. · 

2. That such regulation could not fail to be in the general interest, since, if the present 
confusion persists for a few years longer, the extinction of the principal species will be the 
inevitable consequence of their unrestricted exploitation. 

3. That the treaties dealing with the subjeet apply only to certain speciea and are for 
the most part regional in character. They have not always taken into account the point 
of greatest importance to humanity, which is to find means to prevent the disappearance of 
species, and not infrequently they concern measures of police or purely commercial me&~~ urea, 
without considering the biologico-economic aspect, which iP the essential aspect. 

4. That the attention of all maritime Powers should be called to the urgency of 
establishing regulations by holding a conference including experts In applied marine 
zoology, persons engaged in marine industries, and jurists. 

5. That, without prejudice to other matters, 'the general technical programme of the 
conference referred to in the previous paragraph might include the following: 

-
(a) General and .local principles for the organisation of a more rational and 

uniform control of the exploitation of the aquatic fauna in all its aspects ; 
(b) Creation of reserved zones, organisation of their exploitation in rotation, close 

periods and fixed ages at which killing is permitted ; 
(c) Determination of the most effective method of supervising the execution 

of the measures adopted a~d maintaining the control. 

In transmitting these conclusions, the Committee, after stating that it had decided to 
include in the list of subjects the regulation of which by international !1-gr~ment w~ul.d 
seem to be most desirable and realisable at the present moment the qu~st10n whet~er 1~ 18 
possible to establish by way of international agreement, mles regardmg the expl01tat10n 
of the products of the sea", drew attention to the following considerations : · 

I 

"The practical importance of the question appears to be established by this report 
and is emphasised in the conclusions which are there reached. :t'he Comnuttee 
considers that the report indicates in broad outline the problema wh1ch !fo conference 
including experts of various kinds _mig,~t be called upon to s?lve, and feels 1t a duty to 
emphasise the urgent need of actiOn. _ 
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Generally speaking,- the replies from Governments approve t~e conclusions of the 
)'(' ort, and nearly all the replies, including even so~e of thnse '!l'hiCh are unfavourable, 
re~ognise the importance of the question and the necessity of regulatiOn by means of a general 
international convention. 

There are, in addition, a number of replies which are highly encouraging. 

Twenty-eight Governments forwarded replies 1• Of these f.wenty-eight_Governments, t_wo 
- the Austrian and Swiss Governments - stated that they would refram from expressmg 
their opinion since their countries were not maritime Powers and therefore were only 
indirectly interested in the solution of the problem. 

. Twenty-one Governments gave affirmative o~ favourable answers -. th?se of Australia, 
· Belgium, Brazil, _Bulgaria, Cuba, Czechoslovakia, _Denm~rk, Estoma, Fmland, France, 

Greece, India, Italy, Poland, Portugal, Roumama, Kingdom of the Serbs, Croats 
and Slovenes, Spain, Sweden, the United States and Venel!uela. _ 

Five• Governments gave replies which are unfavourable or opposed totheconclusions: 
the British Empire, Germany, Japan, the Netherlands and Norway. 

These unfavourable replies express different Views. 
The German and Norwegian Governments point out that t~e proble~ h!l's been dea:lt 

with for many years past by the international oceanographiCal assoCiatiOns, and_ m 
particular by the International Council for the Exploration of the Sea, at Copenhag-en. 
The German Government accordingly "would be glad if, in the first place, the Central 
Committee of the above-mentioned Council and the other international oceanographical 
organisations were given an opportunity to state their Views on the subject". In the 
opinion of theN orwegian Government, "it would be-best to await the results of the researches 
of the International Council referred to above." 

The British and Japanese Governments are opposed to any regulation by general 
agreement, and the former Government even considers that this is not a subject the.. 
regulation of which by international agreement is feasible. 

The Netherlands Government, while stating that it "is extremely anxious that an 
international agreem.ent should be reached on this subject", considers that "the problem 
is_ not primarily a legal one, but economic and commercial", and is not sure "whether it 
would not be preferable to refer this question to the Economic Committee of the League, 
which might examine it in conjunction with the Permanent International Council for the 
Exploration of the Sea, at Copenhagen". The Netherlands Government goes on to say: 
"In this connection, the Nether lands Government ventures to point out the desirability of 
international legislation for the protection of the pleuronectid,e. The Permanent Inter
national Council has already taken up· this question, but it does not seem yet to have 
obtained any tangible results." 

Among the affirmative replies, mention should be made of those from 'the Governments 
of India and Finland, which merely state that they have no observations to submit ; the 
reply from the Portuguese Government, which "takes the View that, apart from special 
cases which should be dealt with by the States directly concerned, the only general measure 
necessary is the extension of territorial waters, for fishery purposes, to twelve or fifteen 
miles", and has no objection to the summoning of the conference of technical experts 
suggested in Professor Suarez' report so that there is even reason to believe that it would 
give its consent, as the conference in question would be the body best fitted to advocate 
the measure contemplated in the Portuguese Government's reply, and also other measures 
which that Government, in its statement of reasons, considers might be taken on this 
question, the importance of which it fally appreciates ; the reply of the Belgian 
Government, which states that it would have no objection to participating .in an 
effort to settle this question by · international agreement, on the understanding, 
however, that an enquiry into this very special question could not be conducted 
satis~actorily without the assistance of the International Council for the Exploration 
of the Sea ; the reply of the United States Government, which considers : "(1) that 
international regulation of certain fisheries, such as those for whales, is desirable and 
should be realisable ; (2) that information as to the status of fisheries for most of the 
true fishes is not sufficiently complete to admit of the formulation of regulations at the 
present time; (3) that in most cases particular fisheries may best be regulated by treaties 
between the nations most directly concerned; (4) that investigations to determine the 
need for and character of regulations to sustain the various fisheries should be encouraged ; 
and (5) that an international conference is desirable to consider the problem of conserving 
the whale;" and_ the ~eply fro~ the Swedish Government, which, while pointing out "that 
there has been m existence, smce .1902, a Permanent International Council for the 
Expl?ration ~f t~e Sea, a_nd that fourteen European States, including Sweden, have adhered 
to thi~ or~arusati?n, whiCh was create_d ?n the assumption that it would be impossible to 
estabhHh ~nte~~atwnal rules for the f1shmg ~r ~atching ·of certain maritime species until 
careful scientifiC research had shown that f1shmg or catching so seriously affected the 

~ R<.e aloo the repli011 of Ezypt and New Zealand, Annex II bi•, pp. 2511 aud 260. 
&.. abo the reply and l\<'w Zealand, Annex II h~, p. 260. . 
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existence ot these species as to warrant their protection by international measures" 
holds that "there are various reasons in favour of convening an international conferenc~ 
of ~xperts to examine the question of the protection of the above-mentioned species ln 
reg10ns where they are threatened with extermination". 

It adds that: • 

"In conformity with the conclusions of the Committee's Rapporteur, it will not be 
necessary from the outset to limit the programme of this conference to the above question 
nor, geneJ~~ally, to certain States, regions or maritime species. The Swedish Government 
is of opinion that it would be desirable to lay down a general rule to the effed that the 
conference would only draw up draft international rules in cases where such rules were 
shown to be obviously and immediately necessary. It does not, therefore, think, as the 
Rapporteur suggests, that the conference should concern itself above all with preparing 
a draft the object of which would be to organise a. system for t.he supervision of the 
exploitation of maritime fauna in all its aspects. The Swedish Government does not 
consider that such a d.Paft is in any way necessary from a practical point of view. It would 
be preferable for the conference to consider each individual species sep1uately, in the 
manner indicated a.bove, and study the various geographical regions sepamtely". 

The reply of the Czechoslovak Government, in referring to the three questions of 
maritime law submitted to the various Governments (Territorial Waters, Piracy and 
Products of the Sea), put forward the following suggestion for the considerution of the 
Committee: 

"The solution of the questions referred to in the questionnaires would perhaps be 
simpler, more systematic and more profitable if the work of codification contemplated 
were undertaken from a more general point of view, that is to say, if the three questions 
and, if·need be, any other questions were dealt with in a more general convention, a sort 
of 1 Convention on Maritime Laws and Usages'· Within these wider limits, the regulations 
proposed for the different individual questions would be seen to derive from certain general 
principles of law, a fact which would facilitate not only the interpretation of the~e rules 
but also their amendment in course of time. We may take a concrete caMe: the convention 
which the Czechoslovak Government has in mind would start by laying down the principle 
of mare res communis omnium, so that the freedom of the use of the sea would invariably 
be presumed and this general rule would be followed by a statement of exceptions 
(territorial waters, restrictions on the free exploitation of the products of the sea, etc.). 
A general convention of this kind could also include an agreement aA to penalties. TheHe 
lattet provisions would be followed in logical sequence by an agreement on the suppreHHion 
of piracy (police measures to be applied in the special case of illicit use of the sea). Finally, 
the convention might be concluded with a revision of the conventions on submarine cables, 
on Wirele~~s telegraphy, and on assist.ance, life-saving and salvage at sea." 

In conclusion, the most encouraging replies are from the Danish, French and Roumanian 
Governments. 

The Danish Government states that it "has read the excellent report accompanying 
this questionnaire with great interest", and "considers that the question dealt with therein 
is of high practical importance and would be very glad if this question could be satisfactorily 
settled in an international convention". 

The French Government's reply should be examined in its entirety. The· letter in 
which His Excellency .the Secretary-General of the Minist.ry of Foreign Affairs transmitted 
his Government's reply is as follows : 

" You expressed the desire, etc. 
.. 

"In -conformity with the indications you gave me, I shou.ld like ~o m~ntioJ?- fir~t the 
question of the Exploitation of the Products of the Sea (the subJect of Questwnnaue No.7), 
as in the French Government's opinion, it is desirable, practicable and urgent to regulate 
t;hls matter by international agreement .. It would .seem, mor~ove~, that ev~ry CO';IDtry 
must have the same interest as France m preventmg the extmctwn of marme ~rumals 
in the near future and in putting an end to the reckless slaughter reported from different 
quarters particularly in the South Seas and, more recently, on the coasts of Gaboon. · The 
question' is already under serious consideration by our ministries concerned ; they agree 
that a conference convened to study this question could. witho_ut undue difficultY: conclude 
a general convention, as indeed has already been done 1tl. AfriCa for the p~otectum of t~e 
fauna of that continent, in Europe for the protection o! buds useful to agric_nlture, and 1n 
the Northern Pacific between the Powers concerned m regard to fur-bea.rmg seals. 

"I shonld therefore be very grateful if you would inform· the Commi.ttee of Experts 
that the French Government attaches special importance to. th.ia questwn, and would 
ask it if the preliminary procedure c?uld,not be accelerated m order that a conference 
may be summoned as soon as pos8lble. 
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The Roumanian Government concludes its long and very interesting statement as 
follows: · 

"The stages in the League of Nations work might be as follows: 

"1. A conference of experts in applied biology, economists and international law 
experts of all States possessing maritime interests should be convened. This conference 
would discuss and establish fundamental principles, the programme of detailed enquiries 
and means of application, the institution of the central research institute and the manner 
in which the latter should collaborate with existing institutions of all conntries -that 
is to say, biological an·d oceanographical institutes, zpological stations, fishery services, 
institutes of social economy, etc. 

" 2. The organisation of the central research institute with a view to collecting and 
co-ordinating data, directing the continuation of research work, stating problems and 
preparing all material for the final solution . 

.. 3. A new conference should then be convened to discuss and adopt the final solution. 

"4. The new body of law thus created would '!>e codified. 

"We _think that in this way the League of Nations would be able, in a" relatively shert 
space of time, to solve one of the greatest problems for the future-of humanity and achieve 
in this respect the noble aim for which it was created." ' 
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1. RESOLUTION ADOPTED BY THE COUNCIL ON Jl!NE 13th, 1927:.. REPORT 
PRESENTED TO THE COUNCIL BY THE POLISH REPRESENTATIVE 

AND MINUTES OF THE PROCEEDINGS IN THE COUNCIL. 

Transmitted to the Assembly under the terms of the resolution. 

No~ by 1M Secretary-General. 

On June 13th, 1927, the Council considered the reports drawn up for submission to it by the 
Committee of Experts for the Progressive Codification of International Law at the Committee's 
third session held at Geneva in March- April, 1927, together with a letter dated April 2nd, 1927, 
from the Chairman to the Secretary-General, and adopted the following resolution: .. 

" The Council of the League ol Nations, 

" Having considered the reports drawn up for submission to the Council by the Committee 
. of Experts for the Progressive Codification of International Law at its third session held from 

March 22nd to April 2nd, 1927, and the letter from the Chairman of the Committee to the 
Secretary-General dated April 2nd,:1927. 

" Decides to transmit the above-mentioned documents and the report thereon of the 
Polish representative, as adopted by the Council at its meeting on June 13th, together with 
the Minutes of that meeting, to the Assembly and to place the consideration of these documents 

· · · and report upon the agenda of the Assembly. " • 

. I 

The present document reproduces below the report of the Polish representative; as adopted 
by the Council, and the Minutes of the Council's proceedings. ~ 

The other documents referred to in the resolution of the Council were circulated to the Govern
ments of the Members of the League and other Governments at the same time as they were com
municated to the Council and will be placed by the Secretariat at the disposal of the delegates 
at the Assembly. The complete list of these documents is as follows: 

. . 

I .. Questions which appear ripe for International Regulation. 

2. General Report on the Procedure to be followed, 

. . 
3· Procedure to be followed with regard to the Question of the Procedure of International 

Conferences and the Procedure for the Drafting and Conclusion of Treaties. 
C.I98.M.72.1927.V .. 

. 
4· Procedure to be followed with regard to the_ Question of the Products of the Sea. 

C.I99·M·73·I927 .V. 

5· Recognition of the Legal Personality of Foreign Commercial Corporations. 
C.2o6.M.8o.x927 .V. 

6. Nationality of Commercial Corporations and their Diplomatic. Protection. 
C.207.M.8I.X927.V. 

7· · Letter dated April 2nd, 1927, from the Chairman of the Committee to_ the Secretary
General reporting on the Work of the Third Session of the Committee, held in March
April, 1927, and communicating to the Secretary-General various questionnaires and 

, a report for transmission to Governments. · · . · 
C.2oo.M.74·1927.V. 

The four questionnaires referred to in the section of the Polish representative's report entitled 
" Present Programme of the Committee " were communicated to the Governments by the 
Secretary-General with his circular letter No. C.L.s7.1927.V. dated June 7th, 1927. 
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REPORT OF THE POUSH REPRESENTAnVE, M. ZALESKI, APPROVED BY THE COUNCIL 
ON JUNE 13TH, 19271 

"Tmrss of Referenu of the Commi#u. 

" The Committee of Experts for the Progressive Codification of International Law was 
appointed by t~e Co~ncil in compliance ~ith, a resolution adopted by the Assembly on September 
22nd, 1924, which lrud down the Committees terms of reference. The resolution was as follows: 

"'The Assembly: 

. " ' Considering that ~e experience of five years has demonstrated the valuable services 
~hich ~e League. of Nations can render towards rapidly meeting the legislative needs of 
mte11_1ational relations, and recalling particularly the important conventions already drawn 
up With respect to. ~ternational conciliation, con;~munications and transit, the simplification 
of Customs formalities, the recognition of arbitration clauses in commercial contracts inter
nati~nal ~?our legislation, the suppression of the traffic in women and children, the proiection 
of m!~?nti~, as wel:l as th~ recent resol.utio~s concerning legal assistance for the poor; 

Desirous of mcreasmg the contr1bubon of the League of Nations to the progressive 
codification of international law; 

"'Requests the Council: 
• ." • T~ convene a Committee of Experts not merely possessing individually the required 

qualifications but also as a body representing the main forms of civilisation and the principal 
legal systems of the world. This Committee, after eventually consulting the most authori
tative organisations which have devoted themselves to the study of international law, and 
without trespassing in any way upon the official initiative which may have been taken by 
particular States, shall have the duty: . . 

· "• (r) To prepare a provisional list of the subjects of international law the regulation 
of which by international agreement would seem to be most desirable and realisable at the 
present moment; . 

" • (2) After_ communication of the list by the Secretariat to the Governments of States, 
whether Members of the League or not, for their opinion, to examine the replies received; and 

"• (3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences for 
their solution.' · 

. " Reports prmntBd by th6 Committee to th6 Council. 

" At its pr~nt session, the Council has before it a report from the Committee recommending 
seven subjects as being, in certain of their aspects, sufficiently ripe for discussion in international 
conference; a general report on the procedure which might be followed to prepare for such confe
rence; and two reports on special procedure recommended with regard to two particular subjects. 
It has also before it a letter from the Chairman of the Committee to the Secretary-General which 
shows the manner in which the Committee is continuing its work, and two reports explaining 
why the Committee is not proposing to consult Governments upon two subjects which it considers 
to merit attention. These seven documents have been communicated to the Council with the 
Secretary-General's memorandum of May 30th, 1927 1• -

" It is now for the Council to consider the Committee's reports and to form its conclusions 
as to further action. 

"Nature of the Initiative ~ken by th6 Assembly and of the Committee'• Mandate, 

"Before discussing the action which might now be taken in further execution of the Assembly's 
resolution, it may be desirable that I should say a few words as to the nature of the initiative which 
was taken by the Assembly in 1924 and the character of the work which has been entrusted to the 
Committee of Experts. There is a certain danger that the League's attitude in the matter, and 
the very interesting results achieved by the Committee, may be exposed to m~taken cr!ticism 
arising from misunderstanding of the nature of the problem towards the solution of wh1ch we 
are attempting to contribute and of the exact character of the contribution which the Assembly 
has considered it possible to make. . · · 

" In adopting its resolution of September 22nd, 1924, the Assembly desired to make a contri
bution towards meeting a demand, which is widely spread, for the progressive development and 
consolidation of written law to govern the relations between States. This demand commonly 
expresses itself as one for the • codification of international law ', and homage to this mode of 
expression is rendered by the title which has been given to the League's Committee; but the 
expression is not a strictly accurate one and it is liable to cause misconceptions. The actual terms 

' • Document C.254·1927·V· 
• Document C.253-•9•7·V. This memorandum. which merely informed tbe Council what were the documentl to 

be considered by it, is not reproduced. 



~f the Assembly's resolution furnish no justification for thinking that that body considere~ that 
any single initiative, or the work of any sin&le body of e~perts, .could b~ expected to result m the 
formulation of a corpus of written law governmg the more Important_re~hons between the ~embers 
of the international family. On the contrary, the resolutiOn recognises that th~ estabh~m~nt 
of positive rules of law in international relations must be ~ ~adual pr~cess, to whic~ contnbuhon 
is made from every side as the need is felt and the poss1b1hty of achon presents Itself. 

" The resolution calls attention in its preamble to a fact which is too often ignored in this 
connection, namely, the immense cont~bution ~hich the ~ea~ue has made :'lnd is continuing to 
make towards the end in view through Its techmcal orgamsahons and techmcal conferences, and 
which .in the field of labour legislation, is made by the International Labour Organisation. The 
establishment of the League and the Labour Organisation has in fact created a new and powerful 
machinery which in the words of the Assembly's resolution, renders enormous services • towards 
rapidly meeting the le¢slative n~ds o~ international ~elations '. ~he activitie~ of the League and 
Labour Organisation m connection ~1th the col?'clus10n of techm.cal conv~ntll;ms are, of co'!lr~, 
only a continuation, through a spec1ally convement and world-w1de orgamsahon, of an achv1ty 
which had been carried on since early in the last century, and which had already resulted in the 
regulation of many matters of practical international interest (communications, literary, artistic 
and industrial property, public health and so forth) through the formation of international unions, 
whose members co-operated in accordance with rules laid down by the convention establishing 
the union. 

· "I should add that the more fundamental general questions of international law, which 
underlie the graver international disputes, questions of the rules and the procedure which should 
be applied to settle conflicts between the vital activities and interests of States, are constantly 
under consideration and, I hope, are continually being brought nearer final solution, under the 
provisions of the Covenant, by the political work of the League, both in its treatment of .actual 
disputes and its discussions of such questions as pacific settlement of disputes and disarmament, 
and last, but not least, by the work of the Permanent Court of International Justice. 

" The resolution also expressly recognises the importance of the initiative taken by Govern
ments which are traditionally interested in some particular branch of international law. I may 
mention the activities of the Netherlands Government, which not merely enjoys the distinction 
of having convened the two great Peace Conferences of 1899 and 1907, of whose work the League 
is in some sense the direct continuer, but which, since more than a quarter of a century, has been 
c1_mtinuously active in the field of private international law and has to its credit the holding of 
a whole series of successful conferences, which, I now understand, it has converted into a permanent 
machinery for dealing with this branch of the law. I must mention also the long-established and 
fruitful activities of the Comite maritime international and the Belgian Government in the field 
of maritime commercial law. 

"One must not forget either. the great services which various Governments (I lnay mention, 
for example, those of Switzerland, France, Belgium and Italy) render through the organisation 
in their territory, and often with the assistance of their national authorities, of the central 
bureaux of the various international unions. · In this connection, too, one naturally thinks of 
the interest which has so long been displayed by the nations ot the American continent in the . 
development of common principles to regulate their mutual relations. This movement took 
concrete shape as far back as 1902 and is resulting, in the present year, in the meeting of a Committee 
of Jurists appointed by the interested Governments to consider a n~mber of draft conventions 
prepared by the American Institute of International Law at the request of the Governing Board 
of the Pan-Americ~n Union. 

" Finally, a tribute is paid by the resolution to the valuable work of the international scientific 
organisations, such as the Institute of International Law, the International Law Association and 
others, which have so long devo~ed themselves to the study and improvement of international law. 

" Since the date of the Assembly's resolution, the generosity of the Italian Government has 
placed at the service of the League and of the world a further institution - the International 
Institute for the Unification of Private Law - for the purpose of facilitating the treatment of 
questions relating to the unification, assimilation and co-ordination of private law as between 
States or groups of States. . • 

" The Assembly would no doubt have performed a popular act if it had disregarded the real 
nature of the problem presented by the aspiration for the codification of international law, and 
the importance and extent of the existing agencies through which the needs of nations for the 
development of rules governing their mutual relations are already being gradually met, and had 
sought to put the League in the position of an organisation which proposed forthwith to secirre 
the regulation of international relations in general by fixed and written rules, i.e., the immediate 
codif!.cation of international law: In fact, the Assembly took the much more modest decision to 
employ a Committee of Experts to advise as to whether there were any questions of international 
law, not forming the object of existing initiatives, in regard to which the conclusion of general 
agreements could be considered to be immediately desirable and realisable. The work of the 
Committee shows that this moderation was well judged. Although it has recommended seven 
subjects as ripe for the conclusion of international agreements, it will be seen that, in several 
cases, it is only certain aspects of the subject on which agreement is considered realisable and 
with so~e possible exc~ptions, the m~tters ~th wh!ch the Com~ittee proposes to deal are not 
matters m regard to wh1ch dangerous mternabonal disagreement 1s likely to result from existing 
doubts as to the applicable rules. 
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" Tribuu of T/u.,,ks to t/11 Commiuu.' 

"In the second place, l?efo~e co~sidering ":hat steps to take in regard to the Committee's 
reports, I am sure the Counc_il w~ deSlr~ to mamfest, _on behalf of the League, its appreciation of 
the great zeal, care and learmng wtth whtch the Committee has addressed itself to the difficult task 
entrusted to ~- The Lea~e owes a debt of gratitude to the Chairman, members and rapporteurs 
of th.~ Co~ttee to whtch I would wi~ to give t~e mos~ sincere expression. 

. I destre also to ~ank the C~mm1ttee for haVIng dec1ded to place its Minutes, which have 
httherto bee~ confidential and restncted to use by the members of the Committee, at the disposal 
of _the Council. I proi?ose. that in these circumstances the Minutes of this year's session should be 
pnnted, as the Council wtll then possess a full printed record of the Committee's proceedings. 

"Questions recomm8nded liS Rip1 for lntMnalional Agr88m8nl. 

. ·: Turning now to the proposals of the Committee, the Council has, in the first instance, to deal 
w1th 1ts recommendation that seven subjects are, in certain of their aspects, ripe for regulation 
by international action. 

"These seven subjects may be divided into two groups: · 
" There is, in the first place, a group of five important subjects which, according to its general 

report on procedure, the Committee considers might be the subject of an international conference 
or conferences after the necessary additional preparatory work has been performed. These subjects 
are the following: 

"I. Nationality. - Those aspects. of the subtect which are dealt with in the draft 
convention prepared by M. Rundstein and included m the Committee's Questionnaire No. I 
(Section V). · 

" 2. Te,itorial WatMs.- Those aspects of the subject which are dealt with in the draft · 
convention prepared by M,. Schilcking and included in the Committee's Questionnaire No. a 
(Section IV). . · 

"3· Diplom~~tic Privileges and Immunities. -Those aspects of the subject which are 
set out in the Committee's questionnaire and discussed in M. Diena's report. · 

"4· Responsibility of States for Damag11 don1 in their TMritory to th1 Pmon or PropMty 
oJ ForeignM:t. -Those aspects of this subject which are dealt with in the conclusions of 
M. Guerrero- Section IV 9f the Committee's Questionnaire No. 4· 

" s. Piracy. - Those aspects which are dealt with in the draft provisions for the 
suppression of piracy drawn up by M. Matsuda and printed at the end of the Committee's 
Questionnaire No. 6. 

·~Question of Procedure: Propostd Referen.~e to th# Assembly. 

· " It is necessary .to point out that the Committee, confining itself quite properly to the 
strict terms of its mandate, has not, on any of these.sub]ects, recommended specific proposals 
for inclusion in the contemplated international convention, but has merely reported that in its 
opinion various aspects of these subJects indicated by it are susceptible of being ultimately 
regulated by international conventions. The Committee has in fact most carefully guarded' 
against the supposition that it has given the weight of its authority to any of the detailed 
suggestions for the solution of particular questions which have been made by its rapporteurs. 
Furthermore, although the Committee has been remarkably successful in obtaining the views 
of Governments in reply to its questionnaires, and the various Governments which have replied 
have shown a most welcome desire to further in every way the success of the initiative taken 
by the Assembly, it is noticeable that, in regard to every subject, most Governments have not 
yet given any detailed expression of their views as to the provisions which might be inserted in 
an international convention to solve the various questions raised by the Committee. 

"It is clear, therefore, that we have not at present before us material which is ripe for 
immediate consideration in an international conference or conferences. 

"On the contrary, the Committee, in its general report on procedure, indicates that heavy 
preparatory work must be done, either on the basis of the Committee's own questionnaires alfd 
its rapporteurs' proposals or otherwise, before the actual conference or conferences can profitably 
be convoked. 

" In my opinion, the positive and satisfactory result which has been achieved is that it has 
been shown to_ be possible to conte~plate hol~ng successfully a conference or con!erence~ to 
deal with some at least of the questions to wh1ch the Comrmttee has called attention. Smce 
the active collaboration of all the Members of the League is necessary for this next step, since 
any expenses involved for the League must be met by a vote of the Assembly, and also for the 
formal reason that the Assembly has not asked the Council to convene conferences as the result 
of the Committee's work, it appears to me proper to regard the question of convening conferences, 
and the question of the methods by which their work is to be prepared, as questions for decision 
by the Assembly. The Counci~ will therefore~ on thi~ vi~, ~rans~if t~e Committee's recom
mendations to the Assembly w1th any suggestions which 1t thmks 1t desrrable to make. 
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" The first question which arises for decision is whether the attempt should be made to 
deal simultaneously with all of the matters recommended by the Committee of Experts and the 
closely related question whether one or more conferences should be contemplated. 

"There are many considerations in favour of holding a single conference to deal with as 
many subjects as possible. 
• " This is the proposal made by the Committee in its general report. It points out thl!-t 

attending international conferences imposes a certain burden upon Governments, and that It 
might be an economy from their point of view to hold a.single conference, which could ~vide 
itself into sections for the consideration of different subiects and would be attended by delegations. 
including the netessary experts for each subject. The Committee also points out that the holding 

• of a single general conference would give greater satisfaction to the public interest in the question 
of codification than the convening of a number of separate conferences ofamore limited scope. 

" If the solution of a single conference is adopted, however, it becomes a question whether 
the programme would not be over charged if all the subjects recommended by the Committee: 
were taken up. - . 

" It is also clear that these subjects are not merely different in character but are also not 
all of equal importance. 

" It is perhaps doubtful whether the question of Piracy is of sufficient real interest in the · 
present state of the world to justify its inclusion in the programme of the Conference, if the scope · 
of the Conference ought to be cut down. The subject is in any case not one of vital interest for 
every State, or one the treatment of which can be regarded as in any way urgent, and the replies 
of certain Governments with regard to it indicate that there are difficulties in the way of concluding 
a universal agreement. . 

" Somewhat similar considerations apply to the question of Diplomatic Privileges and 
Immunities, which is also hardly an urgent question. In any case, if this subject is to be dealt 
with, I feel doubt as to whether the topics mentioned at point B of the Committee's questionnaire, 
namely, the scope of diplomatic privileges and immunities under Article 7 of the Covenant and . 
in connection with the Permanent Court of International Justice,. is really suitable for consider
ation by an international conference which (it is hoped) will be attended by important States 
not belonging to the League of Nations. I venture to think that, while any general agreement 
on the subject of diplomatic privileges and immunities ought to be negotiated with due regard 
to its effect upon the application of Article 7 of the Covenant, the question of the application 
of the article ought not to be on the agenda of a general conference, but should be left to be dealt 
with by the Council and Assembly, the Permanent Court and the Governments whose interests 
are more particularly concerned in the proper application of the article; As a matter of fact, 
as regards the League, it will be remembered that, last year, the Council had before it certain 
difficulties between the Swiss Government and the organisations of the League established at 
Geneva and that a modus vivendi was negotiated, and was approved by it, which is working with 
satisfaction to all concerned. A satisfactory modus vivendi is, I understand, in operation between 
the Permanent Court established at The Hague and the Government of the Netherlands. There 
appears to be no need for x:eopening questions which have thus happily found a practical solution. 

"My conclusion is that limitation of the scope of the contemplated general conference might 
take the form of the exclusion of the subject of Piracy and possibly also that of Diplomatic 
Privileges and Immunities. 

"Method of convening Conferences. 

" I come now to the question of the method of convening the conference or conferences and 
of arranging for the necessary preparatory work. Some public disappointment will, I fear, be 
caused if action is too long postponed. It would be satisfactory if the Conference could meet 
not later than 1929. The course adopted may reasonably be influenced by this consideration. _ 

"There appear to be two possibilities. - · 
" One course would be for the Assembly to request the Council to convene the Conference 

under the auspices and at the expense of the League, when it was satisfied that the preparatory 
~ork was completed. It cannot be ignored, however, that the League's programme of work 
ts very full, more particularly in connection with the question of disarmament, which is one of 
the main duties allotted to it by the Covenant, and that there will be very heavy calls upon its 
resources in the immediate future. . 

. "The alternatiye would be for the Conference to be convened by a Government. Should, 
!or mstl!-nce, a parttcular Gov~rnment, possessing a traditional interest in the advancement of 
mternabonallaw and the spectal experience necessary for the task, desire to give its assistance, 
I see no reason why t.he Assembly should not invite it to convene the conference as the mandatory 
of the .League, th.at IS to say, a! the. express ~nvitation and with the full support of the League 
an~ wtth the asststance whtch It mtght reqmre from the Secretariat and the technical organi
sations of the League. I assume that at such a conference the various organs of the League could, 
so far as necessary, be represented in an appropriate manner, and that the Government concerned 
wfuld be happv to pay the fullest. regard to the views of the Members of the League on questions 
0 procedure. This course, by which one of its Members would act for the League at the League's 
request, could not be regarded as implying in any way that the Assembly desisted from the 



initiative taken by it in 1924 or that the League was ceasing to interest itself in the development 
of international law. - · · 

"The matter is one for decision by the Assembly, which alone can appreciate what work 
the existing engagements of the League and its resources permit it ~o assume in the near future. 

"Amntg1111M11s for Pr,Paralory Work. 

"The arrangements made for the preparatory work must depend largely upon the solution 
of the question who is to convene the conference. A Government which accepted an invitation to 
~o~vene a conference might naturally wish that the control of the preparatory work should be 
m 1ts own hands. ·. But the Assembly would doubtless desire the Secretariat and the League's 

· technical organisations to afford all the assistance in their power and would vote any credits 
necessary to enable this assistance to be given. Should, on the other hand, a conference be 
convened by the <;ouncil, that body should control the preparatory work. It would be necessary 
to consider whether this work could be entrusted to the Secretariat or whether it would not be 
desirable to set up one or more small committees of experts, possibly one for each subject, to 
perform the work with the assistance of the Secretariat. 

" Some valuable suggestions as to the nature of the preparatory work are made by the Com
mittee of Experts in its general report on procedure. I should like to lay stress upon two points. 
In the first place, the League's experience suggests that the work of a conference is most likely 
to be successful if the delegates have before them a draft convention, or at least a draft series of 
proposals, which appears f>rima facitJ likely to secure a large measure of general agreement and 
which can be dealt with by amendment, omissions or additions. It may, of course, be the case 
that on some subjects a general exchange of views and discussion of general principles is all that ' 
is attainable in the first instance. My second point is that it is prudent to aim in the first instance 
at an agreed statement of the existing law, i.e., at a codification of the existing views and practice 
of Governments, or at least that we should start by ascertaining what such views and practice 
are and make them the basis of the work of the conference. As I stated above, however, and as 
the Committee of Experts points out in its general report, we do not po!!Sess a considered statement 
ofthe views and practice of even the majority of Governments on anv of the questions recommended 
for consideration by the Committee. Accordingly, I venture to think that the .first stal'!'e in the 
preparatory work, whether it is undertaken by a Government or by the League, should be to 
inform the Governments that they will be invited to attend a conference and to request them to 
submit individually full statements of what. in their opinion, is the existing international law and 
practice on each of the points to be dealt with. The body charged with the preparatory work would 
have the task of comparing these statements and of seeking to present to the conference a draft 
convention or series of propositions which would embody in a suitable form the views generally 
accepted, would distinguish the divergent views on points on which such agreement was not 
apparent and would, naturally, set out any changes in the existing law which any Government 
thought it desirable to propose. 

"I feel that, in dealing with public international law, it is desirable to impose upon all the 
Governments the responsibility, and to give them the opportunity, of stating fully what they 
consider to be the present state of the law. The nature of the subjects to be dealt with makes 
me feel that this procedure is perhaps preferable to the alternative and more usual procedure 
of inviting replies from the Governments to a number of detailed questionnaires. Moreover, in 
the present case, having regard to the general interest and political importance of the questions 
involved, the framing of appropriate questionnaires, which would give the Governments full scope 
to express their views, would be excessively difficult, either for an individual Government or for 
the Secretariat or an expert committee. 

" SptJCial Procedu11 i11 regard to Two Subjects. 

" There remain two subjects which the Committee of Experts recommends as ripe for 
consideration but in regard to which it recommends a special procedure. These are: 

. -
" (a) ThtJ ProceduTtJ of International ConfertJnCes and Procedure for the Conelusio1f and 
Drafting of Treaties (Questionnaire No. 5); and · . · 
. " (b) Exploitatio1f of the Products of the Sea (Questionnaire No. 7). 

" On the first of these subjects the Committee does not propose that an obligatory. body of 
rules should be drawn up and, indeed, it is difficult to see how it can be possible.or desrrable. to 
limit in advance the method in which conferences conduct their business or to deal m a convention 
with methods of concluding and drafting treaties. · . • 

" The Committee proposes that the subject should be referred to a small comnuttee of experts 
and that, if the appointment of a special ~mmittee should 3:ppear to involve too great e"pense, 
the committee might be composed of officials of the Secretanat. The results of a study by such 
a body of experts might, it is suggested, be of assistance in the conduct of conferences and the 
negotiation of treaties. . . 

"As the matter is in no sense urgent, and does not apJ*lr of suffictent 1mportanc~ to warrant. 
asking the Assembly at the present moment to vote the credit necessary for the appomtment of a 

. . 
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special committee, I suggest that the Council might ask the Secretary-General to consider whether, 
in his opinion, the Secretariat could with advantage produce a study of the methods of conference 
and the methods adopted in making treaties, which might possibly be subseq~ently submitted. to 
criticism by international organisations and Governments having special e:cpenence of thehol~ng 
of general conferences. The Council will doubtless be prepared to reconsider the whole quest!on 
when the Secretary-General has had time to form his opinion as to the desirability of undertakmg 
this work. · · 

" The question of Exploitation of the Products of the Sea is the question of protecting val~able 
fauna of the deep sea against extermination by uneconomic . exploitation. · The Comrmttee 
of Experts has satisfied itself that there is, prima facie, a need and a demand on the p~rt of 
Governments for international protection of such fauna but, being a committee of lawyers, 1t h~s 
naturally not been in a position to advise as to the technical possibilities of international action 10 

this matter. . . 
" It recommends that an international conference of technical experts and jurists should · 

consider the whole question and the possibility of action by way of bilateral or general conventions, 
dealing particularly with certain points set out in the Committee's report. It proposes that the 
preparatory work for this conference should be done by the Economic Committee of the League 
of Nations or by the Permament International Council for the Exploration of the Sea at 
Copenhagen. 

" It is clear that the Council has before it very little information with regard to this subject, 
and I do not feel that we can at the present stage recommend the Assembly to take a decision in 
favom: of convening even a technical conference. The natural course, subject to the Assembly's 
approval, would in my opinion be for the section of the Codification Committee's main report 
which deals with products of the sea, and its special report on procedure in this matter, to be 

, referred to the Economic Committee of the League with the request to invite the collaboration 
of the International Council at Copenhagen and any other international organisations specially 
interested in the subject, and to advise the Council as to whether any action in the matter is 
possible and desirable. 

11 Subjects with which the Committee does not propose to proceetl. 

" I have now to mention the two reports by which the Committee informs the Council that 
there are two matters which it would have placed upon its_list of subjects meriting consideration, 
and have 'made the subject of questionnaires to the Governments, if it had not found that the 
Netherlands Government had placed them upon the agenda of the Private International Law 
Conference at The Hague. These subjects are: · · 

"(I) . The NationalJty of Commercial Corporations and the Determination of the Question 
to what State the Right of affording them Diplomatic Protection belongs; and 

" (2) Recogmtion of the Legal Personality of Foreign Commerci~.Corporations. 

. " ~he Co~cil can, I th!nk, only approve the Committee's action. Its reports containing the 
mterestmg stud1es made. by 1ts r3:pporteurs hav~ been communicated to the Members of the League 
as well as to the Council and w1ll be ·at the disposal of the Netherlands Government and of the 
o~her ~overnments to which it may be hoped they will be of service in connection with the 
diSCUSSions at the Hague Conference. · 

11 Present Programme of the Committee. 

"It remains, in conclusion, to consider the information as to the future ~ork of the Committee 
of ~xperts which is b~fore the Council in the letter adctressed to tl1e Secretary-General by the 
Chau:!"an o_f the Comnuttee under date April 2nd, 1927. 

It will. be observed that the Committee is sending questionnaires to the Governments on 
four new subjects, namely: · · 

"(a) Communication of judicial and Extra-iudicial Acts in Penal Matters· 
"(b) Legal __ Position and Functions of Consuls,· ' 
:: ((cd)) Revmon of the Classificat!on of Diplomatic Agents; 

Competence of the Courts m regard to Foreign States. 

r " The Committee asks that the replie~ of the Gover~ments may be sent in by the close of the 
P J!senthyear and proposes to ~old a sess10n 10 1928 to consider these replies and report to the Council 
as to;~ ether any_ of the subjects are ripe for international action. 

h' '!he Committee has also car;ied over to the programme of its 1928 session three questions 
~~~;~ has referred to sub-committees but on which it has not yet consulted the Governments, 

:: ((~) ~t Questi~ of the Application of the NotioJJ of Prescription in International Law· 
A .at. ndQ/uest~n of the L~gal Position of Private Non-profit-making International 

SS!JCt wns a o Prwate I nternattonal F ouridations · 
" (c) The Question of Conflicts of Laws on Domicile. 

two ~~~~~~t~\,~~ht~h~:~~-~ s~vent stubjects urn ~hich.it has recommended action, and the 
initiative taken by the Netherla~~s ~ 0 procete tohn Coe gro';lnd that they form the object of an 

overnmen • e mnuttee has already before it seven 
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further subjects of greater or 1 · rt hich . . . . . ·and which it m ultima el ess unpo anc~ w . 1t co~1ders, prima /4CII, to mer1t attention 
.. On th ~ h t Y recomm~d as npe for mternahonal agreement. • 

tion while e 0 '7 ~d. ~e Comm1ttee has abstained. from selecting new subjects for examina
desh-ed. express~ng lts willingness to resume the selection of new subjects at its next session, if so 

vot~· ~~a::C no doubt ~at ~e A~bly, ~th which ~e decision ~ts as it is a question of 
for 

1 
~8 f essary credit, will cordially desrre the Comm1ttee to hold the session contemplated · 

Co~tt: :l::J~se of completiiJ& the wo~~ whi~ it already has taken in hand. Whether the 
matt f asked to carry 1ts enqwnes still further at the present moment is equally a 
see wh tr ~e ~makbly. ~he Committee observes that it is natural for it to desire to wait and 

. a ac on 1S t. e~ on 1ts ~rst proposals, and also that the available resources will be fully 
~c~~~~ for some tune m .carrying out the work which it already has in view. It might, in fact, 

t' Slrable for the Counc1l and Assembly to take no immediate decision as to the continuance of 

C
ac ton .under the Assembly's resolution of 1924, but to await the results ~f the first work of the 

ommtttee. 
h' "In the present report I have endeavoured, as briefly as possible to set out the questions 

· Ex lch the Council has to consider in .dealing wi~ the documen~s prese~ted b~ the Committee of 
. perts, and have put forward vanous suggeshons as to thetr solution wh1ch are of course · 
mtended as b · f di · ' ' . . a as1s or scuss1on. I shall be glad if my colleagues will express their views on the 
vanous pomts. The most co!lvenient course would be, I think, for my report to be amended as far 
: fua~be necessary to ~!lake tt.expn;ss the general.sense.bf the Council and for it to be transmitted 

draf 
e ssem~ly as a baslS for discussiOn there. Wtth th1s object, I venture to. propose the following 

t resolution: . 

. Resolution. 

"'The Council of the League of Nations, 

".'Having considered the reports ·drawn up for submission to the Councii by the 
Comm1ttee of Experts for the Progressive Codification of International Law at its third session, 
held from March 22nd to April 2nd, 1927, and the letter from the Chairman of the Committee 
to the Secretary-General dated April 2nd, 1927: 

. " ' Decides t~ transmit the above-mentioned documents and the report thereon of the 
Polish. representative, as adopted by the Council at its meeting on June 13th, together with 
the Mmutes of that meetingl, to the Assembly and to place the consideration of these 
documents and report upon the agenda of the Assembly.' " 

EXTRACT FROM THE MINUTES OF THE 45TH SESSION OF THE COUNCIL, FIRST MEETING, 
HELD ON JUNE 13TH, 1927. 

!"'·ZALESKI submitted to the Council the following report: 

· (See text printed above, pp. 3-9.) 

Jonkheer BEELAERTS VAN BLOKLAND said that he had read with the very greatest interest 
M. Zaleski's remarkable report concerning the reports submitted by the Committee of Experts 
for the Progressive Codification of International Law. 

M. Zaleski had recalled the circumstances in which the Assembly adopted its resolution of 
September 22nd, 1924, a resolution which explicitly recognised the importance ofthe initiative 
taken by those Governments that were traditionally interested in a particular field of international 
.law. In this connection, M. Zaleski had been good enough to mention, inte' alia, the action taken by 
the Netherlands Government with reference not only to the convening of the two Peace Conferences 
held in 1899 and 1907. but also to the questions of private international law which had resulted 
in the well-known Conferences held at The Hague. He desired to thank M. Zaleski for the 
sympathetic terms in which he had referred to the initiative taken by the Netherland.~ Government. 
· He warmly associated himseH with the expression. of than~s in th.e report to the Com.mittee 
of Experts, which had shown the greatest competence m carrymg out 1ts work, and he des1red to 
support M. Zaleski's proposal for the printing of the Minutes of the present year's session.. From 
the Minutes of the previous sessions the Members of the Council had been able to apJ>rec1ate the 
great value of the Committee's discussions. · 

· The work of the Committee as outlined by the Assembly was restricted to questions .o~ 
international law regarding which no initiative had so far been t.aken in .oth~r quart.ers. In 1ts 
recommendation, the Committee stated that there were seven subjects wh1ch, m certam aspec~s at 
any rate, were sufficiently ripe for regulation by way of int~rnation~l a~eement. The Co~1ttee 
had further informed the Council that there were two subjects wh1ch 1t had placed on the hst of 
questions deserving examination and regarding which questionnaries would have been sent to the 
Governments but for the fact that the Netherlands Government had placed them on ~e agenda 
of the forthcoming Hague Co~erence on ?rivate International.~:&w. Th~ two questions .were: 
the Nationality of Commercial Corporations and the Recognition of the Legal Personality of 
Foreign Commercial Corporations. It mig:ht be enq~ired ~hethe~ the same procedure should not 
have been adopted in regard to the question of Nationality, wh1cb had also been placed on the 

1 The words "together with the Minutes of that meeting" -re added_ by tbe Council. 
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agenda of the Conference on Private International L~w, foll?wing. on a recommen~ation. made 
by the 1925 Conference. This was one ·of the,questlons whtch mtght perh.aps be m:vestJgat~d 
subsequently when the Assembly come to take a decision on the recommendations submttted to tt. 

As to the question whether one 'or more conferences should be contemplated, Jonkheer 
Beelaerts van Blokland thought this of perhaps less importance than that of the method of 
convening. · 

· · M. Zaleski had suggested that it might be possible for th~ Conference. ~o be co.nvened by_ a 
Government. If, for instance, any particular Government wht~ was tra?ittonally ~nterested 1!1 
the development of international law, and which had the spectal expenence re~mred for ths 
purpose, were prepared to give its assistance, the Rapporteur had stated that he did not see a.ny 
reason why the Assembly should not request such a Government to convene the conference Wtth 
the full support of the League. ·The Netherlands Government thought that the convening o~ a 
conference by a particular Government might have certain advantages - among others, wtth 
regard to the co-operation of States which were not Members of the League. , 

If the Assembly shared this view, the Government of the Netherlands, which was anxious ~o 
be as helpful as possible in giving effect to the Assembly's desires, would have very great p~easnre m 
carrying out to the best of its ability any such request, if made to it, and would not fail fully to 
take into account the extremely important work done by the Committee of Experts as well as the 
views of the Members of the League. ' 

M. SciALOJA said tliat, if the proposal-to convene a conference in the name of the League of 
Nations were to be adopted, he would have to make certain reservations on some of the points 
raised by the. Committee of Experts. He had,_ however, nothing to say against accepting the 
proposal of the representative of the Netherlands. It seemed to him that the Governments might 
be more readv to accept a proposal to hold a conference which came, not from the Council of the 
League, but from the Netherlands Government. Further, the work of such a conference would 
include the preparatory study which the problems submitted by the Committee of Experts appeared 
to him still to need. Before the League could itself take the initiative, it must be very nearly sure 
that such a conference would result, at any rate to a certain degree, in concrete proposals which 
could ~ ~ccepted by the Governments. International law was developing very rapidly, but he did · 
not thm.IC that the end was within reach. Progress must be made in that direction, however, and a 
Conference convened by the Government of the Netherlands would no doubt be a very important 
step in the right direction. · 

~e would therefore support the proposal of the Netherlands representative, for he was 
convmced that.it was the best which could be made. ' . · ' 

Jo!Jkheer BEELAERTS VAN BL<~KLAND proposed to amend the third paragraph of the draft 
resolution proposed by M. Zaleski by adding after the words " adopted by the Council on • · . • . " 
the words " together with the Minutes of that meeting ". 

M. ZALESKI accepted this amendment. 
!he molution was adopted as follow~: 

" The Council of the Leag;;e of Nations, 
" Having considered the reports drawn up for submission to the Council by the Committee 

of Experts for the Progressive Codification of International Law at its third session, held from 
.March 22nd to April 2nd, 1927, and the letter from the Chairman of the Committee to the 
Secretary-General dated April 2nd, 1927: · · · . 

. " Decides to transmit the above-mentioned documents and the report thereon of the 
Polis~ representative, as adopted by the Council at its meeting on June 13th, together with 
the Mmutes of that meeting, to the Assembly and to place the consideration of these documents -

·and report upon the agenda of the Assembly." 

II. EXTRACTS FROM SPEECHES MADE. AT THE PLENARY MEETINGS 
OF THE ASSEMBLY IN THE COURSE OF THE DISCUSSION OF THE REPORT 

ON THE WORK OF THE COUNCIL AND OF TliE SECRETARIAT .. 

SPEECH BY H1s HIGHNEss MOHAMMAD KHAN FoRo~GHI (PERSIA) AT THE AssEMBLY 
. ON SEPTEMBER 6th, 1927. 

. . . . . . . . . . . . . . . . . . . . . • • • • • 
inter~~i~re 1glad to no~ the progress made in regard to the progressive codificat~on of public 

. na law .. Persta feels that any effort to lend greater precision and unity to the rules 
!:~~m~~ the .relations between or~ani:red communities will contribute to a better understanding 
if theg def nations and to the ~onsoltdatton of peace. She is of opinion that codification is imperative 
Persia is ects and an~hroms'!ls of common law are to be eliminated from international law 

Qow engaged m frammg he~ own codes, in organising her courts and in reasserting he; 
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comp!ete jurisdiction over her own territory, and she realiS*)S that the rules adopted by the world 
con~ence for the gove~ent of international relations should be acknowledged by all nations 
and m respect of all nations. 

. . . . . . ' . . . . . . . . . . . . . . . . . . . . . . . . . . 

SPEECH BY M. URRUTIA (COLOMBIA) AT THE ASSEMBLY ON SEPTEMBER 7th, I92i. 

Mr. President, Ladies and Gentlemen, 
• One of the most important questions placed by the Council on the agenda of the present 

sesston of the. Assembly and appt'.arin~ in the Secretary-General's report is undoubtedly the work 
of the Cornrmttee of Experts for the Progressive Codification of International Law. · 

Owing to its intrinsic importance and universal interest, particularly at the present time, 
and by reason of its intimate association with the aims of the League as enunciated in the Preamble 
to the Covenant, this question of the codification of international law at present occupies a fore-
most position in the minds of the civilised nations. . 

At its last session in Paris, the Inter-Parliamentary Union drew attention to the urgent 
need for codification, being of opinion that it might serve to eliminate the flagrant injustice and 
the numerous ambiguities attaching to international law at the present day, and might offer a 
sure and geneyally accepted basis for the settlement of international disputes, thereby promoting 
the supreme mterests of peace. · 

The codification of international law may be described by some as an attempt to embody 
the principles of international justice in concrete rules, or as the perfecting of international law; 
or again it may _imply, in the view of certain authorities - and perhaps rightly so - the recon
struction of international law. However that may be, the fart remain'! that the movement 
answers to a universal need. . 

Tl>is need was made glaringly manifest during the tragic days of the World War, which seemed 
well on the way to destroy the material bases of an ancient civilisation and with them the essential 
principles of morality and international law. It is a need that is daily becoming more ingrained 
in the popular mind. A strong reaction has set in against methods of violence, and a firm conviction 
exists that nothing but a system built on law and order is proof against disruption. 

· One of the main obligations laid down in the Covenant is " the firm establishment of the 
understandings of international law as the actual rule of conduct among Governments ". Many 
of these "understandings", however, are ill-defined and have never been sanctioned by general 
acceptance; the Covenant therefore contemplated subsequent action by the League with a view 
to achieving this result. 

In setting up Ue Permanent Court of International Justice, the League has already realised 
one of the greatest ideals embodied in the Covenant, but this achievement has only served tO 
emphasise the need for establishing international laws. The Committee of Jurists which met at 
The Hague in I920 to frame the draft Statute of the Court rightly recommended the resumption 
of the work of codification begun before the war by the Hague Conference. International justice 
cannot hope to progress except by following in the steps and seeking the light of international law. 

In I924, the League Assembly, realising its duties and acting as the faithful interpreter of 
that universal aspiration to which I have referred, adopted a resolution, which some thought 
inadequate but which was undoubtedly very important, concerning the progressive codification 
of international law. 

Last June, M. Zaleski, the Polish Minister for Foreign Affairs, submitted to the Council a 
report setting forth clearly the scope and objects of the Assembly's resolution and the effect 
given to it in practice. as shown more particularly by the publication of the admirable reports 
framed by the Committee of Experts. The Council, at the same session, associated itself with 
M. Zaleski in praising the zeal, accuracy and competence with which the Committee had performed 
its difficult task. 

I also feel that I am doing no more than my duty in acknowledging our indebtedness to the 
'Committee. Its work was both scientific and practical; it kept in view the different aspects of the 
questions submitted to it; it availed itself of the important studies carried on outside the League, 
and in certain matters, such as the exploitation of the products of the sea, established the funda· 
mental bases for general and regional organisation. The Committee was, however, subjected. to 
criticism on the grounds of undue tirniditv and conservatism in regard to questions such as those 
concerning territorial waters and c;m account ?fits opposition to certain !"~?I'es alre:'-dy established 
in current practice and to certain tendenctes that .apparently prevailm mternatJonallaw. . 

On the other hand, it must be admitted that the Committee's sagacity and moderation are 
likely to inspire confidence in States which might view drastic reforms with some apprehension. 
· The Council saw fit to leave the Assembly to decide how the work begun in I924 could best 

be carried on. The Assembly is in possession of all the data.- incl~din~ the ':aluable pro~ls 
contained in the Committee of Experts' report to the Counctl - wh1ch tt requtres as a basts for 
discussion and for framing resolutions regarding this matter. . 
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Suggestions and definite proposals will certainly be submitted when the ~uestion c~mes ~p 
for discussion before the First Committee of the Assembly, and the Colombtan delegation will 
state its views in due course. For the moment, I will confine myself to a few general remarks. 

The problem before the Assembly is so vas~, so _co_mplex a~d of so uni~ers~ a character that. 
in order to estimate it and find a proper solution, tt ts essent~al to bear m ~mnd all the fa~tors, 
both within the League and outside it, which already contnbute or may m future contnbute 
towards the desired end. · · 

Even before the League took up the matter, and again later, w~ile this W?rk was proceeding. 
the question of the codification of international law had been extel_lstvely studied, and the League 
should be able to derive substantial assistance from these prevtous efforts. 

It would take too long to enumerate all these various studies, which were institut_ed by big 
scientific associations, by semi-political, semi-scientific bodies, such. as the !nter-Par~amentary 
Union, by distinguished private individuals versed in the science of mternattonal relations or by 
the collective official efforts of groups of States. -

As regards this last category, the efforts of the American States to secure the codification 
of public and private international law were begun more than a ~entury ago. ~ropos~ on the 
subject were outlined at the Congress summoned in 1826 by Bohvar, at that time ~estde~t of 
Colombia, to whom M. Villegas, the Acting President of the Council, paid a well-mented tnbute 
in his opening speech to this Assembly. 

These efforts have been pursued with energy and determination during the last five dec~des. 
They resulted in very important international agreements, such as the agreement on pn~ate 
international law signed at Montevideo in 1889, in the pacts and resolutions of the Pan-Amencan . 
Co~ference, in special conferences and studies such as those of the Amex:ican Instit?te of_ In.ter
nattonal Law, and, lastly, in schemes embodying the knowledge and expenence of emment JUnsts. 

The fifth .Pan-American· Conference, which met at Santiago de Chile in 1923, decided, in 
order to give a fresh impetus to the work of codification of international law, which had been 
suspended during the war, to reorganise the Committee of Jurists set up by the Third Conference 
at Rio de Janeiro, so that the codification of public international law should be gradual and 
progressive and based upon a draft submitted to the fifth International Conference by the Chiliah 
delegate, M. Alejandro Alvarez, and entitled " The Codification of International Law in America ". _ 

The meeting of the Congress of Jurists at Rio de Janeiro this year was thusthe immediate_ 
outcome of the decisions of the fifth Pan-American Conference. 

The work at Rio de Janeiro, however, was preceded by long scientific preparation. As far 
back_ as 1912, M. Epitacio Pessoa, the Brazilian jurist, submitted to the first Assembly of Jurists 
at Rio a draft on public international law, while his colleague, M. Rodriguez Pereira, presented 
a draft concerning private international law. On the same occasion, M. Alvarez submitted his 
work on the codification of international law. 

. These various efforts are evidence of a progressive spirit and a desire not only to codify 
mternational law but to reconstruct it and bring it into harmony with new international conditions. 

I may perhaps be allowed to outline the results of the last Congress of Jurists at Rio de 
Janeiro. Owing to its intrinsic importance and to the fact that the jurists taking part in its work 
were the official delegates of the American States, this Congress constitutes an -official collective 
effort in ~he interests of international law - an effort which, on the one hand, does honour to 
the_ A"?encan Republics and testifies to their progressive spirit and their devotion to the principles 
of JUStice and, on the other hand, represents the most important contribution hitherto made by 
any group of States to the work -of codifying general international law. -

- The Committee of Jurists at Rio adopted twelve draft Conventions on public international. 
law, as well as a draft general Convention on private international law. 

The Conve~tions o~ public international law related to the following questions:- the fund~
men~~ bases of 11_1ternattonallaw, States, the pacific settlement of international disputes, treaties, 
manttme ~eutrality, t~~ status of aliens, diplomatic agents, consular agents, asylum, the duties 
of States m case of ctvil war, the exchange of publications, the interchange of professors and 
students. 

The object of these various drafts, which will be submitted to the sixth Pan-American 
Conference at Havana in January next, is to define the fundamental bases of international law 
and to determine its sources and authorities and the rules for its interpretation. 

From this point of view, ~y far t~e most interesting drafts are undoubtedly those relating 
to th~ fundamental bases of mternatwnal law and States· the latter comprises certain vital 
questions, such as the recognition of new States and new Governments. -

In th~ main it may be said that the drafts on international law framed at Rio are based on 
the followmg great principles of international law, which have been proclaimed and defended 
fro!D a~ time by the .An:terican States and incorporated by most of those State.s in their internal 
legtslatton. Those pnnctples are the absolute independence and unrestricted internal sovereignty 
of ev«;ry State, subject to modifications arising out of voluntarily concluded treaties· political 
e~uaitty as between States; the du_ty of solidarity and special international co-operatio~ between 

- !he tates. of the New World, whtch, far from excluding the States of other continents implies 
I.e establishment of closer ties with them; the equality of civil rights as between natio~als and a tens, etc., etc. 
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T~e general draft convention on private international law framed by the Cuban furist, 
Antoruc;> Sanchez de Bustamante, was based on the following principles: the ius soli determines 
!he. n~tlonality of individ~als; ~heir "personal legal status" is determined by the test of domicile; 
Jundical pe~ns owe thetr exlStence solely to the law of the country sanctioning them and are 
therefore net~her nationals nor aliens; the recognised jurisdiction is that of the country where 
the c~mtract ts fulfilled, etc. The acceptance of these principles would, in the opinion of the jurists 
at R10, constitute a real reconstruction of private international law. 
. Although the Rio drafts were framed in an eminently American spirit and in the light of 

cm:_umstances and conditions peculiar to the States of the New World, this does not mean that 
thetr learned authors, or the jurists who discussed and adopted them, intended to establish a 
body of international law different from - still less conflicting with - that of the European 
States. On the contrary, I think I may say that the jurists at Rio, when voicing the ideas of the 
Governments they represented, were anxious to co-operate in the universal task of perfecting, 
cpdifying and reconstructing international law. Any new principles discovered in these Conventions 
should be regarded as proposals submitted by the States of the New World to other States, with 
a view to securing their introduction into universal international law. These ideas had already 
been enunciated by public men and eminent writers on international law in America and are in 
complete harmony with the categorical declarations made on the subject by the fourth Pan
American Conference at Buenos Aires. 

When speaking of the codification of international law before this Assembly, it is impossible 
to forget the eminent services rendered uninterruptedly for more than half a century to the cause 
of the evolution and progress of international law by the patient and enlightened work of the 
Institute of International Law, which was founded in 1873 and whose motto has always been 
"Pro justitia et pace". Experts on international law in the different continents have taken part 
in the work of this Institute, and some of its illustrious members have been heard at the Peace 
Conferences, the Hague Court of Arbitration and the Permanent Court of International Justice. 

The Institute's publications and recommendations are a valuable and trustworthy source 
of information to all who desire to ascertain what was, at any given moment, the reliable expression 
of the conscience of the civilised world on specific questions relating to international law. The 
work of the Institute has been, and still is, primarily scientific in character and, up to a certain 
point, is connected with international politics. It is, however, a valuable factor in the framing 
6f positive international laws. There is perhaps no single important question of international law 
that has not been thoroughly studied and discussed by the .Institute at its annual sessions, which 
now exceed forty in number. , 

Certain resolutions adopted by the Institute have had to be revised owing to changed condi
tions and the constant evolution of international law. A mere list of the Institute's committees 
and of the questions studied during recent years will suffice to show the vital character and the 
value of the Institute's contribution towards the codification and reconstruction of international 
law. Let me quote the following: the international responsibility of the State for damage caused 
on its territory to persons and property, nationality, conciliation procedure, the extension of 
compulsory arbitration and the compulsory jurisdiction of the Permanent Court of International 
Justice, navigation on the high seas, arbitral procedure, draft regulations relating to territorial 
waters, diplomatic and consular immunities, immunities to be granted to persons discharging 
functions of international concern, international air navigation, shipping regulations in maritime 
ports, the codification of international law. 

It will be seen that some of these questions, such as nationality, territorial waters, diplomatic 
privileges and immunities, the responsibility of the State for damage caused on its territory, 
were examined simultaneously by the League Committee of Experts, the Institute of International 
Law and the Committee of Jurists at Rio de Janeiro. Instead of regarding these various activities 
as isolated and independent endeavours, we must bring them into harmony with one another 
and use them for the attainment of one common object. 

The ·results achieved outside the League in no way detract from the high merit of the work 
accomplished at Geneva for the codification of international law, especially as the League is not 
only endeavouring t!' prom.ote, but has alr_eady pr?moted, with increasing success, the _progres~ive 
codification of spectal subJects, through mternat10nal conferences convened under tts ausptces 
and through the Conventions resulting from those conferences. 

· · The .Conventions on communications and transit, on navigable waterways of international 
concern, on maritime ports, on slavery and others I might name represent an important contribu
tion towards the progressive codification of internationall~w. The intern~tional conciliation and 
arbitration Conventions which the League encourages so vtgorously constitute to-day a valuable 
worldwide system of moral links so powerful that it is no exaggeration to say that the principle 
of international conciliation and arbitration has become a sort of universal law arising out of an 
international consensus of opinion. Nor must we forget international labour legislation, which 
protects the once neglected interests of the working classes and serves to consolidate the valuable 
progress achieved in the matter of social reform. . 

The League of Nations has successfully continued the fruitful work of the two Hague 
Conferences where to quote the words of our lamented and most eminent colleague, Uon 
Bourgeois, :, the h~art-beat of humanity was. ~t felt "·. The Hague Conferences will go d?wn 
to history as the first universal effort to codify mternabonal law. The fact that these glonous 

· acts, which instituted arbitration, condemned all barbarous methods of warfare, sought to protect 



-14-

defenceless populations, wounded combatants and prisoners, and re~erte~ the princ~ple of respect 
for the dead - the fact that on dark occasions those acts were abJured 1s of but httle moment. 
They will stand Ior ever as the expression of the thoughts and aspirations of the civilised world. 

This, then, is the problem before the A~embly: How is th~ Lea~e to carry ~n effect!vely 
and with universal approval the great work 1t .has undertaken m the mterests _of mtemat10nal 
law, work which has found its expression in its acts and in the studies .o~ the Committee of Experts, 
on which more than thirty States have already pronounced a~ opm10n ? . 

In the light of past achievements, inaction would be eqmvalent to retrogressiOn, a!ld for 
the League would mean a failure to fulfil its most imperative duty. The League has contnbuted 
towards the strengthening of international justice, and has created the Permanent. Co~t to 
administer it· as a natural corollary, it remains for it to define and perfect law, which IS the 
inseparable c~mpanion of justice, and to secure its application, wherever this is necessary to 
regulate the life of the States. . · 

The definition of law, the strengthening of justice and the maintenance of peace are the anl}S 
ot our institution, but the project is so vast that to carry it out we must avail ourselves of all t?e 
efforts made, even outside the League, to attain this end. To co-ordinate these efforts, to harmoruse 
and group them together, as is quite feasible in such a task as the codifying of international law, 
would be to render a greatservice to humanity. M. Briand, the eminent first delegate of France, 
when speaking a few days ago before the Inter-Parliamentary.Union on the need for educating 
the p11blic in regard to certain problems of international politics, said: "What we have to do is 
to establish the peace ofthe world on a legal basis, to make a legal reality of international solidarity, 
which is already appa,rent in fact as a physical reality. The task is sufficiently difficult to require 
the energetic co-operation of all concerned. " 

Endorsing M. Briand's words and applying them to the progressive codification of international 
law, we would repeat: "the task is sufficiently difficult to require the energetic co-operation 
of all.concerned ". ' 

It will be for the Assembly, in the course of its coming debates, to find some formula which 
shall ensure this energetic co-operation, and I 'am sure that, conscious of its world-wide mission 
of civilisation, the Assembly will find such a formula, if it seeks it in the lofty and generous 
conception of international solidarity and of the benefits to be derived from consolidating and 
extending the empire of law and justice and perpetuating the reign of peace. 
. . .. . . . . . . . . . . . . . . . . . . . . . . . . • • • • 

-· 
SPEECH BY M. MoLTESEN (DENMARK) AT THE AssEMBLY ON SEPTEMBER 7th,. 1927. 

. . . . . . . . . . . . . .. . . . . . . . . . . . .. . . . . . . . 

Denmark hails with special satisfaction the preparatory work of the Comniittee of Experts 
on the Progressive Codification of International Law. This work is essential if the activities of 
the League and of the Permanent Court are to . be established on a permanent and solid basis 
of unequivocal justice. It constitutes, moreover, one of the principal factors in the maintenance 
of peace. 

It is Denmark's ea~est ~esire that this work shall be pursued as vigorously as possible 
and we trust that the discuss10ns of this Assembly will ensure its being continued in the form 
best calculated to secure the attainment of the lofty aim in view. 

. . . .. . . . . . . . . . . . ~. . . . . . . . . . . . . . . . 

SPEECH BY M. HAMBRO (NORWAY) AT THE 'ASSEMBLY ON SEPTEMBER 8th, 1927. 

• • . . . . . . . . . . . . . . . _. . . . . . . . . o I 0 e . . 
Anot~er subject on which progress has been made is that of the codification of i~ternational 

!aw·. Vanous speakers have la1d str~ on this point, and the delegate for Colombia emphasised 
1t With gr~t warmth. The Norweg~an Government attaches great importance to the efforts· of 
the ~mm1ttee of Experts, and we should look with grave anxiety on any attempt to obstruct 
or hmder the work that has begun and already aroused so much interest. . . . . . . . . . . . . . . . . . . . . . . . . . 

SPEECH BY DR. LANGE (NORWAY) AT THE ASSJ>MBLY ON SEPTEMBER gth, 1927. . . . . . . .- . . . . . . . . . . . . . . . . . . . o t t o I • • 
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·never be_ compl_ete_ and which we shall never be able to complete, because international, no less 
than national, life 1S always and will always be throwing up new problems in the field of legislation. 

. . . . . . . . . . . . . . . . . . . . ' ~ . . . . . . 

SPEECH BY M. CABALLERO (PARAGUAY) AT THE AssEMBLY ON SEPTEMBER lOth, 1927. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
I shall confine myself to certain matters on which the League's influence might be brought 

to _bear to an even greater extent. Numerous difficulties are being caused by the diversity which 
~XJSts ~etween the v~ous systems o~ legislation, in a world where relations of every kind are 
mcreasmg and becommg more closely mterconnected. The work of co-ordinatjng the laws which 
govern these various questions coul~ ~eyond d?l:lbt be successfully carried out under the auspices 
of the League. Th~ League ~one 1S m a pos1tion _gradually to overcome t~e obst~cles, arising 
out of State sovereignty, which prevent freedom m the legal and economic relations between 
the nationals of different States. 

Such a work would be in keeping with the League's essential mission, which is to procure 
the maxinlum of security. The world looks to the League to complete the work of international 
co-operation, in matters of law, of which the foundations have already been laid. We might 
advance step by step and succeed, if not in unifying; at all events in bringing into line the legal 
systems of the different States. Thus, while leaving each individual State to settle the details 
of its national legislation, it would still be possible to crystallise the principles common to them 
all and to establish as it were a secondary legal system to serve as a guide to legislators in their 
constructive task, -and also to judges in their work of interpretation. 

The League might render signal service both in establishing a common legislative system 
and in urlifying or assimilating private law so far as this may be desirable and feasible. • 

Our grateful thanks are due to Italy for taking the lead in this direction and laying the 
foundation of an International Institute for the Unification of Private Law. 

No society can live without positive laws, without a recognised code of order applicable to 
all its members. Similarly, no League of Nations can live and prosper and become a truly inter
national community without some system of laws to govern its activities. Justice presupposes 
judges, and if the uncertainties of judicial administration are to be done away with, we m,ust 
have a positive system of law to apply. _ 

As you are aware, two methods, two conc;eptions, exist in regard to the codification of inter
national law. The first consists in the framing of rules for international relations, the ultimate 
object being the complete codification of international law. 

This is the method followed in America. The International Committee of American Jurists, 
which met for the second time at Rio de Janeiro, from April 17th to May 22nd, 1927, framed a 
draft for the codification of public international law, and this, if adopted by the Sixth Pan-American 
Conference, which is to meet at Havana in January 1928, will come into force in America. 

· The second method is the one adopted by the League Committee of Experts. It consists in 
examining the questions which, in the Committee's opinion, are already sufficiently ripe in the 

· legal conscience of the nations to form the subject of international conventions. This method 
results only in partial and gradual codification. I will not venture to choose between the two 
methods, both of which are excellent in their way. Considerations of expediency alone may 
decide as a temporary measure in favour of one or other.· 

It is important, however, in my view that, if a scheme for codification is adopted in America, 
the League should immediately set about framing a second scheme for the codification of inter
national law. The Committee of Experts should be instructed to submit to the League, quite 
soon, if possible, a draft scheme for general codification. . · . 

This is the only way to prevent a break .in international law as the result of the adoption of 
.. different systems of codification in the two continents. Law, once codified in America, might 

develop along quite different lines _from th~ internati?nal co~e, adop~ed later for the _rest of ~e 
world. It is no doubt necessary m Amenca to codify the mternatlonal law goverrung certam 
specific questions, but it is essential to prese~e the ~nity of international law: T~ere is n?thing 
to prevent the American States fl;o~ adopting a ~ed srstem;_ but they~ still remam free 
to settle this or that point of detail m accordance With the!I particular con~tlons .. 

The world has hitherto had a single systein of international law, and it would be truly 
regrettable if this should divide into two divergent currents. It seems advisa~le, ~erefore, when 
instructing the Committee of Jurists to prepare a draft plan fo~ ge?eral codi~cati_on, as I have 
just suggested, to recommend it to take into acco~t the work wh1~h 1S pr-:x:eeding ~ulta?«:<>~Y 
in the 1'1ew World. Thl) League of Nations, which has already giVen ev1dence of 1ts actiVIty m 
the field of international law, ought to take up this work of codification, since, if successf~y 
completed, it would not only be of great valuidrom the moral point of view but would establish 
legal unity throughout the world. · 

It would subsequently be quite feasible and comparatively easy to combine the two systems 
and thus ensure the universality of international law. 
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·· In view of these considerations the delegation of Paraguay has the honour to submit to the 
Assembly the following draft resolution: . 

"The Assembly, 
" Having in view the importance and urgency of preparing, for the use of all nations, 

a Code of International Law, - · 
" Invites the Council to entrust the Committee of Experts with the preparation of a 

general and comprehensive plan o! co~ficati~n o~ int~rnation:U law,. paying .du~. regard, as-
far as possible, to the work of codification wh1ch IS bemg earned on In. Amenca. . 

. .. .. . .. .. . .. .. .. . . . . . . . . . . . • 0 • • • 0 • • 

. . 
PROPOSAL ~DE BY THE PRESIDENT TO THE AsSEMBLY ON SEPTEMBER loth, 1927. 

M. Caballero to-day submitted the following res_olution: 

"The Assembly, . · 
" Having in view the importance and urgency of preparing, for the use of all nations, 

a code of international law, 
" Invites the Council to entrust the Committee of Experts with the preparation of a 

general and comprehensive plan of codification of international law, paying due regard, as 
far as possible, to the work of codification which is being carried on in America." 

When this draft resolution was submitted, I told the Assembly that, in order to expedite 
procedure, I would, before the end of the meeting, suggest the action to be taken in regard to it. 

My proposal will not, I think, give rise to any objection, as there are a number of precedents 
b~ - . 

I propose that this draft resolution be referred to the Agenda Committee, which will be 
requested to report on it as soon as possible. - . 

If no plenary meeting of the Assembly is taking place when I receive the report, I shall 
regard myself, with your consent, as empowered to transmit this draft resolution to the Committee 
designated by the Agenda Committee. • 

Is there any objection ? 
The proposal was adopted. 

SPEECH BY THE PRESIDENT TO THE AsSEMBLY ON SEPTEMBER 12th, 1927. 

The ASsembly will remember that it decided, at its afternoon meeting on September 1oth, 
to refer to the Agenda Committee a draft resolution submitted by Dr. Caballero, delegate of 
Paraguay, concerning the preparation of a code of international law. 

I do not think it is necessary for me to read this draft resolution, as the text was circulated . 
to the delegations. I will simply read the letter addressed to me by the Chairman of the Agenda 
Committee with reference to the resolution. It is as follows: · 

"At the close of the meeting held on the afternoon of Saturday, September i:otb, you 
proposed and the Assembly agreed that the draft resolution submitted by the delegate of 
Paraguay concerning the preparation of a general plan for the codification of international 
law should be referred to the Agenda Committee and that that Committee, of which I am 
Chairman, should be requested to report on the question as soon as possible. 

" I have consulted my colleagues, and am now in a position to inform you that the 
Agenda <:ommittee, after a preliminary examination 'of the draft resolution, proposes that 
the question should be placed on the agenda of the present session and should be referred 
to the First Committee. . · · ' . 

(Signed) DE BROUcd:RE." 

If no objections are raised, I shall consider that the Assembly is in favour of the ·proposal 
to place on the agenda of the present session, and to refer to the First Committee, the draft resolution 
submitted by the delegate of Paraguay concerning the preparation of a general plan for the 
codification of international law. (Approved.) 
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·III: EXTRACTS FROM THE MINUTES OF THE FIRST COMMITTEE. 

SECOND MEETING. 

Held on Tuesday, Septtmbtr 13th, 1927, at 10 a.m. 

Chairman: M. AI>ATCI Uapan). 

s. . . . . . . . . . ' . . . . . . . . . . . . . ' . ·' . 
6. • • • • • • • • • 0 • • • • • . . . . . . . . . .. . .• . 
7· Preparation of a General and Comprehensive Plan of Codification of International Law: 

Proposal by the Dele~ation of Para~uay. 

The CHAIRMAN read a letter from the President of the Assembly, informing the Committee 
that the Assembly, at its meeting of September 12th, had decided that the draft resolution for the 
preparation of a Code of International Law, presented by the delegation of Paraguay should be 
referred to the First Committee. 1 . ' 

. On the proposal of th11 Chairman, it was agred that he should suggest such methods 11s he tkemd 
most 11ppropriate for the discussion of the question. • 

8. • • . • • • • .• • . . . - . . . . . . . . . . . . . .. . . . . . . . 
g. Work of the Committee of Experts for the Pro~ressive ·Codification of International Law 

I 

The CHAIRMAN asked M. Fromageot to make the statement ~n the work of ·the Committee 
of Experts for which the First Committee had asked him. 

M. FROMAGEOT (France) said that the codification of international law was a question which 
engaged the attention of the public opinion of the whole world. It was a striking fact that in 

. many cases it was not clear what were the legal rules to. which States had to conf9rm in their relations. 
Codification, however, was a difficult task. It implied a written rule and this could only be the 
outcome of a convention. There was not, as in the national community, an imperative rule which 

· imposed itself on its members. . . 
Nevertheless, for some years past, first through the arbitral tribunals and to-day through the 

Permanent Court of lnternation!ll Justice, certain legal rules had been asserting themselves in 
the form of jurisprudence. It might therefore be said that up to a certain point the rules of 
common law laid down by the Court of Justice were assuming an imperative and compulsory 
character. It would be very difficult for States to evade them. 

The work of jurisprudence, however, differed from codification; it was an essentially elastic 
-work, the rules of which could be modified with the passage of time and with the evolution of 
international relations. 

The Assembly of 1924 had realised the difficulties which would be encountered, but it had 
·considered that, after five years of existence, it would be doing a considerable service by satisfying, 
at least in some degree, the need that was felt for the regulation of international relations. 

1 The draft resolution presented by the Delegation of Paraguay ruos as follows: 

" Tbe Assembly, 

· . "Having in view tho importance aod urgency of preparing, for fhouse of aU oatioos. a Code of Interoatiooal Law, 

"Invites the Council to entrust tbo Committee of Experts with tbe preparatioD of a general aod compreboosive 
plan of codification of Ioteroatiooal Law, paying due regard, as far as possible, to tbe work of codification which ia 
beiDi carried on in America. " 
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. This Assembly had ~gun by recalling !he ~mportant col!-ventions dra.wn up in t.he spher~ of . 
international conciliation, m that of commumcatlons and transit, those relatmg to the simplification . 
of Customs formalities, the recognition of arbitration clauses in comm~rcial contracts, intern~ tiona! 
labour legislation, the suppression of the traffic in women and chlldren and the protection of 
minorities. To these might be added the numerous conventions previous to the advent of ~he 
League, referring to industrial or literary property, trade-marks, posts and telegraphs, the protection 
of submarine cables, etc. 

The Assembly, at its session of 1924, after recalling all these i:onventi~ns, exl?ress~d the 
desire to increase the contribution of the League of Nations to the progressive codification of 

• international law. To this end it requested the Council to convene a Co_mmittee cOI!IJ?~sed. of 
Experts in questions of international law, and representing as a body the mam forms of civilisation 
and the principal legal systems of the world. After consulting the most authoritative organisatio!ls• 
this Committee was to prepare a provisional list of the subjects of international law, the regul~bon 
of which by international agreement seemed to be most desirable and realisable; the Committee 
was to communicate this list to the Governments for their opinion and on receiving their replies 
to report to the Council on the questions which were sufficiently ripe, and on the procedure which 
might be followed with a view to preparing eventually for conferences for their solution. 

The Assembly had therefore clearly indicated, that progress must be made by means of conven
tions, which was the only method making it possible to draw up written rules compulsory for all 
States. _ 

The first question with which the Committee had been faced was the following: Would it be 
advisable to make a single convention covering a mass of subjects ? Or was it better to examine 
each subject separately, and see if an international conference would have a chance of bringing 
about an agreement in the form of a convention, on each of them ? 

. The Committee had met under the chairmanship of M. Hammarskjold. A considerable list 
of subjects touching every branch of international law had been drawn up. This list had even been 
supplemented later by questions of private international law. Three times in two years the 
Committee had met to consider these various questions, after appointing two of its members to 
report on each of them. 

The majority of these reports were accompanied by a preliminary draft convention suitable for 
submission to the different States. All these reports were considered afresh by the Committee, 
which endeavoured, in connection with each one of them, to reply to the Council's question: 
" Is this subject ripe for a convention ? " 

M. Fromageot was obliged to admit that the Committee had found itself profoundly at · 
variance on many points; the views expressed had, however, been the personal ones of the members 
of the Committee, who were not representatives of the Governments, but had been appointed 
intuitu personQJ. 

The work of the Committee was then sent to the Governments, who forwarded their replies 
to the Secretariat. Those ~:eplies were far from being unanimous. As regards certain questions, 
they were on the.whole favourable to the drawing up of a convention; in certain other cases the 
majority were against such a course. . 

After examining these replies, the Committee presented a new report to the Council indicating 
those matters which, in the opinion of the majority of its members, appeared to be sufficiently · 
ripe for international regulation. There were seven such subjects and they were divided into two 
groups. 

The first group included the following matters: ' 
Nationality; Territorial Waters; Diplomatic Privileges and Immunities; Responsibility of 

States for Damage done in their Te"itory to the Person or Property of Foreigners, Piracy. -
The second group included the Procedure of International Conferences and the Procedure for 

the Drafting and Conclusion of Treaties, and, secondly, the question of the Exploitation of the Products 
o/ the Sea. 

As regards the first five of these questions, the report of the Committee of Experts declared 
that the need of an agreement was not equally urgent in the case of every one of these subjects, and 
concluded by stating that piracy, and possibly diplomatic privileges and immunities, might be 
temporarily left on one side. 

In the case of nationality, territorial waters and the responsibility of States, the opinions as 
to the solutions of these problems, which were often delicate, were far from being unanimous; 
nevertheless, whilst ·making certain reservations, the majority of the States consulted considered 
that something " might " be done in this direction. 

As regards these three questions, the Council considered that it would be preferable to convene 
a general conference which might be sub-divided into three Committees, one for each subject. 

With r~ference to the procedure of international conferences and the drafting of treaties, 
matters which were somewhat technical, the Committee did not propose that a hard-and-fast set 
of rules should be drawn up, but that certain provisions might be framed similar mutatis mutandis 
to ~ose laid ~wn in the Hague Conventions on the prodecure for arbitration, which were generally 
tonsidered Wise and equitable, ensuring the hearing of both parties to a dispute and enabling both 
to ~ forth their J?Oints of view. These provisions would constitute a sort of guide for States 
~rous of c;oncludmg conventions, enabling them to avoid divergent practices such as have been 
mdicated With regard to accessions subject to ratification. 

~· Fromageo~ added that, nevertheless, he thought that this was not an extremely urgent 
question Upon Which the peace of the world depended. 

It wu oth_erwise, h?Wever, with t~e question of the exploitation of the products of the sea, :t the ~!'11ttee comndcr~d th~t th1s ~~ a highly techn.ical matter handled by organisations 
eady m exiStence and dealing With manbme questions which were at the same time of economic 
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1nterest. lt might be referred to the Oceanlgraphical Commission of Copenhagen and th~ economic! 
organ of the League. 

The ~ommittee of Experts had not thoroughly investigated the matter; but he. wished now 
to recall his remarks to that Committee, namely, that there was urgent need to settle this question, 
f?r at the present rate, certain maritime fauna would be practically exterminated in a few years' 
tune. For example, new technical means enabled whales to be followed to regions hitherto 
considered inaccessible and in which they had sought. refuge, and they were there destroyed 
wholesale. • 

M. Fromageot added that the French Government had asked him to point out to the First 
Committee the urgency of summoning an international conference to regulate, as fai as possible, 
the hunting and fishing of marine animals, in order to prevent the disappearance of species of 
great utility to mankind. Hunting had thus been regulated in Africa. Birds useful to agriculture 
and seals in the Behring Sea had also been protected by the same means. 

The First Committee had to take a decision on the three questions he had mentioned (nation-
ality, territorial waters, and responsibility of States): . 

I. Was it desirable to pursue the investigation of these three questions ? 
2. How was that to be done ? Would it be best to hold a general conference to study 

each of these questions and perhaps draw up special conventions, or should special conferences be 
held? · 

3· Ought not the two matters he had previously mentioned, which called for a special proce
dure, to be recommended to the attention of Governments ? Would not a special conference have 
to be held on the question of the exploitation of the. products of the sea ? 

The Committee had also before it a proposal by the delegation of Paraguay for the preparation 
of a scheme for the codification of international law. An international code implied a body of 
concrete provisions covering, if possible, all the matters that concerned international law. Scient
ists and scientific societies had drafted codes which were of great scientific interest. In practice, 
however, would it be desirable to try to cover so many subjects in one convention ? If that were 
done, it was highly probable that many countries would object to the convention because one or 
another of its clauses did not suit them. It would be much easier for Governments to reach 
agreement on conventiom dealing with more limited subjects. Consequently it might be better 
not to try to cover the whole question at once. The idea of drawing up an international code to 
embrace all international relations did not seem to fit in with the actual facts at the present time. 
Some excellent codes had been drafted in America, but it was doubtful whether Governments 
could accept them, since such acceptance implied a common outlook which did not seem to exist. 

The CHAIRMAN suggested that as M. Fromageot had touched upon the question raised by the 
proposal of the Paraguayan delegation, the Committee might discuss together that question and 
the one now before it. 

• 
M. PoLITIS (Greece) regarded the two questions as entirely separate, and did not think they 

should be discussed together. 
. The material now under discussion represented the result of some extremely important work 
which ought to be continued. M. Caballero's proposal contemplated fresh preparatory work for 
an immensely more comprehensive scheme; for he suggested that a general plan of codification 
should be worked out. 

It would probably be easy to arrive at practical conclusions on the first of these two questions, 
whereas opinions might be sharply divided as to the expediency of undertaking at the present stage 
the considerations of a general plan of codification . 

. M.CABALLERO(Paraguay)agreedwithM.Politis. The question was one of meth?<i. There were 
some problems which, though not in sharp antithesis, must not be confused With each other, 
because they were not alike. 

• The Committee of Experts, which had done its work excellently, was quite prepared to 
undertake a fresh task; but the fact remained that it was bette~ to deal with the two questions 
separately. 

The CHAIRMAN, summarising the opinions that had be~n expressed, sai~ that the Committee 
appeared to be unanimous on the point that the two questions should be discussed separately. 

This was agreed. · 

M. GuERRERO (Salvador) said that after the very full statement tha_t had been. made by 
M. Fromageot he would content himself with emphasising what seemed t~ him the most ~port~nt 
question for the Committee to decide. It. was this: !Jow had the_Comm1~tee on the C~catlon 
of International Law come to its conclus10ns regarding the questions which must ultunately be 
regarded as capable of settlement by international agreement ? . . . · 

At its session in April 1925 the Committee of Experts had apphed 1tself m the ~rst place to 
drawing up a scheme of procedure, in accordance with its terms of reference, and definmg the scope 
of the international codification contemplated. . . . . 

After a highly important debate on what was to be unders~ood by c~catlo!l, the C?mm1ttee 
had decided that it should confine its work to drawing up a list. of qu~b.ons of mternationallaw 
capable of settlement by int~rnati?nal agreemen~. and forwardm~ th1s list to the Governll\ents, 
subsequently considering the1r replies and ~ep~rtmg to the ~ou.ncil. . . 

The members of the Committee were mVlted to subm1t lists of questions for study. The 
Committee then made a first selection of a dozen questions. 
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. In january 1926, the Committee again met to consider the Sub-Committees' reports. An 
extremely thorough discussion had taken place on both the form and the su~stance of the Rappor
teurs' statements and conclusions. The object was to make a further selection, from the ~:p~estions 
considered, of those which in the Committee's opinion had the best prospect of gammg the 
acceptance of Governments as being suitable for consideration by a _Conferen~e. . 

. The Committee decided to propose for consideration the follow1_ng ques~10ns: confii~t;S. of 
law regarding nationality, diplomatic privileges and immuniti~, the u~tematlonal respon~1b1~ty 
of States, the procedure of international conferences, the suppressiOn of p1racy, and the exploitation 
of the products of the sea. · 

Although after a long debate, more than once resumed, the Committee had reached a decision 
in regard to the proposed conclusions, it felt that it ought not to in~uence the Government~ by 
recommending any definite solutions. The Committee then decided to forward the list of questions 

-proposed, with the report on each, to the States Members of the League and others, but not to ask 
them for their views on the actual subjects mentioned. . ·· 

Nevertheless, certain Governments had given their opinions on some of the actual questions. 
The Committee had consequently had to contemplate reconsidering the questions to be included 
in the list. 

Thus, in regard to the international responsibility of States, the· Secretariat had received 
thirty-three replies, of which twenty-five were definitely in favour of the inclusion of these questions 
in the list of subjects to be dealt with by a convention; four were also favourable, but with reser-
vations; and four were definitely against. -

The Cuban Government was in favour of the inclusion of the question, but pointed out that 
the Pan-American Conference which was to' meet shortly at Havana would deal with that very 
point, and that it would be desirable to await the issue of its. discussions. The Cuban reply had, 
however, been classed as favourable with reservations. 

The Committee had continued the work of sifting the list of questions which might be regarded 
as sufficiently ripe for codification. Originally, the list had contained about sixty such questions, 
but the Committee ~!ad cut down this programme to eleven questions, later reduced it to seven, 
then to five, while the Rapporteur to the Council had settled on three. At the same time it was 
not desirable to prepare an unpleasant surprise for the public by giving it the impression that in the 
end there was nothing to codify. . . . • ' 

In spite of the work it had done, the Committee of Experts had not escaped criticism. It had 
been accused of not having given its opinion upon each of the solutions proposed by the Rappor
teurs, and it had also been charged with a certain timidity in the choice of questions to be studied. 

It could be replied that the Committee had sought to respect its terms of reference, both in tlle 
spirit and in the latter; owing to the numerous obstacles foreseen, it had been desirable to exercise 
some measure of circumspection in the choice of questions. _ · 

M. Guerrero passed next to the report approved by the Council on June 13th, 1927. He 
quoted the opinions o{ M. Zaleski. the Polish representative, who had explained the stage reached 
by the work of the Committee of Experts for the Progressive Codification of International Law and 
had formulated the questions to be placed before the Assembly. . 

M. Zaleski, replying to one of the points of criticism directed against the Cominittee of Experts; 
had emphasised the necessarily limited character of the action taken by the Assembly in 1924 -
a character to which the Committee had had to conform in order to keep within the terms of its 
mandate. _ · 

The Rapporteur enumerated the seven subjects of international law which the Committee 
of Experts had placed before the Council and then before the Assembly. These subjects were 
divided into two groups, as M. Fromageot had pointed out. . · 

Two questions in particular ought to be settled by the Assembly; first, whether it .was desirable 
to submit the-proposed subjects to the examination of one or more international conferences (the 
Rapporteur to the Council was in favour of a single conference); and, secondly, the question of the 
procedure to be followed (in this ~onnection the Rapporteur mentioned two alternatives: either t,he 
Assemb~y. as soon as the Council was satisfied that the preparatory work was completed, would 
request 1t to convene one or more conferences under the auspices of the League, or it would invite 
the Government of a State Member of the League of Nations to undertake the preparatory work 
and the convening of the conference). · . 

M. Guerrero pointed out that the second group of subjects was far less important; it included, 
on the one ~and, the ~roce~ure of international con~erences and the procedure for the drafting 
and conclusiOn <?f treaties, and on the other the question of the exploitation of the products of the 
sea. M. Zal~ki had proposed t~at t~e Secret~ry-General should be requested to submit a report 
to the Cou_ncil on the effect wh1ch m1ght be g~ven to the recommendations of the Committee of 
Experts With regard to the first ~f these .qu~stions, while he proposed that the second question 
s~ould be referred to the Economic Orgamsat10n of the League. These proposals reproduced in a 
slightly modified form the suggestions of the Committee of Experts. 

. The First Committee would consider whether it was desirable to make recommendations to 
this effect to the Assembly and also what effect should be given to the recommendations so far 
made by the Committee of Experts. 

The last question before the Committee was the question whether aild how far it was desirable 
for the_ Committee of Experts to continue its work or, .on the other hand, whether it was better 
to a~a1t the result o! the work al~eady_ done. At its last session the Committee of Experts had 
refra1ned fro~ enten!l~ upon a d1scus~10n of !lew subjects on the ground that it was evidently 
better to awa1t ~ deciSion oh the questiOns wh1ch had already been recommended to the Council. 

be
To sum up, 1t appeared that the questions upon which recommendations should be submitted 

to t Assembly by the First Committee might be formulated as follows: · 
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. I. Was it expedient to convene conferences for the examination of all or part ofthe five 
subjects the regulation of which by international agreement was thought by the Committee of 
Experts to be desirable and realisable ? 
• 2. . If so, what was the procedure to be recommended with a view to the convening of these 

conferences ? 
. 3· Should.M. Zaleski's suggestion be accepted as regards the procedure of international 

conferences and the procedure for the drafting and conclusion of treaties and as regards the question 
of the exploitation of the products of the sea ? . 

4· Should the Committee of Experts be requested to continue to exercise the mandate 
conferred upon it by the Assembly in 1924 and, if so, to what extent ? 

In conclusion, M. Guerrero referred to the importance attaching to any statements that 
M. Rundstein might make in the First Committee. · 

The meeting rose at 12.45 p.m. 

THIRD MEETING. 

Held on Wednesday, September 14th, 1927, at 10 a.m. 

Chairman: M. ADATCI (Japan). 

xo. Work of the Committee of Experts for the Progressive Codification of International Law 
(continuation of the discussion). 

. 
M. Rundstein (Poland), Member ·of the Committee of Experts, was invited by the Chairman 

to speak. . · 
M. RUNDSTEIN (Poland) said that the Committee had kept scrupulously within its terms of 

reference, which were expressly limited by the resolution of September 22nd, 1924. ·This resolution 
stated that it was not desirable for the Committee to trespass in any way upon the official initiative 
taken by certain States. Moreover, the Committee had adopted the rule to proceed cautiously 
at the outset of an enterprise which must be based upon solid foundations. Had it been bolder in 
contemplating vast schemes it would have stood no chance of being followed by the States. 

M. Rundstein illustrated his point with an example furnished by the question of nationality. 
It might have been proclaimed as a theoretical principle of great constructive importance that 
every person must have a definite nationality, and that double nationality was a pathological 
phenomenon which ought to be excluded from the sphere of international law. 

But the complication of the facts, the diversity of qualifications and the lack of common terms 
.vith the same meaning in the different legal systems were obstacles which complicated the present 
task. . 

General ideas were said to be generous ideas, but if it were desired to make effective progress 
the realities of the present legal position must be borne in mind. This was what had been done by 
the members of the Committee of Experts, who were modest and practical men. 

Twenty-eight Governments had replied to- questions on the problem of nationality. Nine 
States had advocated immediate codification and had, in principle, accepted as a basis the general 
outlines of the preliminary draft; twelve States, while recognising the advantages of codification, 
put forward various objections. These States might therefore be included among those who were 
in favour of international regulation; some of them had even wished to increase the scope of the 
proposed codification. Five States had replied in the ·negative and two others had adopted a 
rather special point of view. · 

Under these conditions the Committee must continue to seek to establish an agreement 
between the States. But the methods and procedure to be adopted were of great importance. 
A special preparatory organisation might be created, or the work of the preparation might be 
entrusted to a Government, following the eminently practical method already adopted by the 
Government of the Netherlands. 

M. RoLIN (Belgium) confined himself to the first point mentioned by M. Guerrero: the questions 
to be submitted to the examination of general or special conferences. 

M. Zaleski proposed to limit these questions to three; nationality, territorial waters and the 
responsibility of States. These three questions seemed, indeed, to be vitally important for peace, 
though this importance had not always been recognised by public opinion. 

The question of nationality would be considered next January by a conference summoned 
by the Government of the Netherlands. The work of this conference must be noted, but it was 
probable that it would not exhaust the question, the importance of which had been demonstrated 
recently by the dispute concerni.ng the m~tion~ty o~ Maltese n~tiona~ li~ng in Tunisia. . On ~is 
occasion great Powers ha~ been mvolved m ~ discusston concenung therr nght to ~t ~abonality. 
Elsewhere, in the success1on States of Austna-Hungary, hundreds of thousands of mhab1tants were 
without nationality · 

As regards this last question, would it be asking too much of the States concerned if they 
were urged to spare the present generation the continuation of such a situation, and to confer 
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full nationality by right of birth or residence on the children of parents who were u~nown or 
whose nationality was doubtful ? If codifica~io!l were to be progre;;siv': in one sense 1t must be 
progressive also in another. They must not lim1t themselves to. re~stenng cus~omary law; th~y 
must also improve it, when circumstances had begun to undermme 1t. A case m pomt wa~ that 
of territorial waters. If codification were effected not only in its narrow sense but also m the 
direction of international legislation, this would be an excellent thing. 

The responsibility of States was also an important question. ~rimes committed against 
foreigners might give rise to war when strong passions were aroused (J anma). 

M. Guerrero had considered two questions in his report: 
I. In what cases could a State be considered responsible ? 

:z. How could responsibility be established and sanctioned without recourse to force ? 
It was to be hoped that the second question would be most thoroughly examined, and that it 

should, if possible, even be mentioned in the title of the proposed convention. . 
It was necessary to consider not only the cases of harm done to foreigners, but also that of harm 

done by foreigners upon the territory of a State (Serajevo murder). 
The question of the responsibility of States had to be distinguished from that of the procedure 

for securing the repression of certain crimes. 
The Belgian delegate had the better reason for declaring himself in favour of the system of 

an international commision of enquiry in that Belgium had applied this system two years previously 
in the case of an incident in the Rhineland. When the Mixed Arbitral Tribunal which had been 
entrusted with this enquiry gave as its opinion that the persons condemned under Belgian 
jurisdiction were innocent, ·the Belgian Government had released them. All the same, such a 
procedure could not give complete satisfaction, in the first place, because when the Commission 
of Enquiry was summoned to verify whether the repression of an international crime was effectively 
assured by the Government of the territory upon which the crime had been committed, it was no 
longer the crime but rather repression which was the object of such enquiry. The real accused 
was no longer the criminal, but the judicial system of the country upon whose territory the crime 
had been committed. This gave to this tardy enquiry a special significance. On the other hand, 
one was faced by final judgments which could only be revised or rescinded according to the procedure 
in force in the country itself. The granting of a pardon was sometimes the only way to set aside 
the verdict. 

It was very often not immediately, but in the course of the proceedings, that suspicions of 
partiality in the jurisdiction of the country began to arise. Would it not be wise to accept, as a 
principle, that from the moment the crime had been committed and upon a request by the State 
concerned, the latter's judicial authorities could be present at the discussions without there being 
any need for the modification of the country's legislation, and that these judicial authorities should 
be allowed to suggest any procedure which might be useful, such as enquiries or expert opinions, so 
as to offer every guarantee to the foreign Government concerned. Unfounded accusations could 
not then be made against the State assuming the responsibility of the trial. 

The speaker considered that the suggested programme was interesting and capable of rousing 
public opinion; it would provide, not detailed solutions, but solutions which were of the greatest 
importance for the League of Nations. The latter, by obtaining definite results in regard to these 
points, would have made a notable contribution to the solution of the question which was in 
everybody's mind, that of security. 

M. LIMBURG (Netherlands) thought it advisable to recall a passage in M. Zaleski's report, as 
well as the first delegate of the Netherland's reply to it. This passage read as follows: 

" Should, for instance, a particular Government possessing a traditional interest in the 
advancement of international law, and the special experience necessary fot the task, desire 
to give its assistance, I see no reason why the Assembly should not invite it to convene the 

· conference, as the mandatory of the League, that is to say, at the express invitation and 
with the full support of the League and with the assistance which it might require from the 
Secretariat and the technical organisations of the League. " . 
To these words the first delegate of the Netherlands made the following reply: 

"If the Assembly shared this view, the Government of the Netherlands, which was 
anxious to be as helpful as possible in giving effec;t to the Assembly's desires, would have very 
great pleasure in carrying out to the best of its ability any such request, if made to it, and 
would not fail fully to take into account the extremely important work done by the Committee 
of Experts, as well as the views of the Members of the League. " 

The delegate of the Netherlands wished to tepeat what had already been said by M. Beelaerts 
van Blokland. His country was the faithful servant of the League of Nations and if the latter 
should ask the Government of the Netrerlands to summon the proposed conference as a mandatory 
of the League, his Government would be glad to assume this responsibility. 

I~ con':'ection with the three very important questions for which conventions were suggested 
- natwnality, territorial waters and the responsibility of States - the speaker wished to make 
an observation concerning the last. The question of the responsibility of States for harm caused 
upon their territory to the goods or persons of foreigners, was very difficult and complicated. 
M. Gu~ero had examined all the aspects of this question in his very substantial report. The 
Committee would, perhaps, be well advised if it restricted itself to considering those aspects of the 
question upon which it would be possi~le to come to an agreement. 

1 
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M: Pouns {Greece) wished to make some observations on the various points which the 
Comrruttee had to settle: · 

I. Questions to be sub"!itted to one 01' sev~ral Conferences. . 
~t seem~d that an agr~ment might be reached upon the following basis: Of the five questions 

men!1oned m the Co~1ttee's report to the Council there were three which were generally 
cSonsldered worthy of bemg retained - nationality, territorial waters and the responsibility of 

tates. 
M. Politis, like M. F"?mageot, would like the question of the procedure of international 

conference;; and the .conclusiOn of treaties and that of the exploitation of the products of the sea 
to ~ retamed. Th~s latter question, however, owing to its technical nature, would have to be 
considered by a special conference. 

Four questions would thus be submitted to a general conference. 

2. Place of Meeting of the Conference. 
. M. Politi~ thought that it would be advisable to choose The Hague, owing to its atmosphere, 
1ts resources, 1ts calm surroundings and the memory of its services to the cause of law. 

To choose The Hague would, moreover, in a sense, be to affirm the continuity of the efforts 
made by the civilised world to obtain a well-established law. Finally, and for various reasons, 
a conference meeting at The Hague might attain a larger, wider and more effective co-operation 
from States which were not yet Members of the League of Nations. The Greek delegate hastened 
to add that the meeting at The Hague of the first Codification Conference would in no way break 
or weaken the close bonds which must unite the Conference to the League of Nations. The 
Government of the Netherlands would be the authorised mandatory of the League of Nations, 
and of any States non-Members of the League which might wish to co-operate in the work. 

· To remove any doubt concerning this point and to avoid any misunderstanding, the Govern
ment of the Netherlands and the Council of the League of Nations, by common agreement, would 
determine the methods of their collaboration and would thus emphasise the close bonds uniting 
the Conference and the League. . 

Some persons might think of the material advantages there might be in holding the Conference 
at Tb~.Hague. He himself attached no value to this consideration. He thought, on the contrary, 
that 1t would be more advisable and more dignified if the League of Nations did not allow the 
mandatory State to bear the expenses of the Conference. 

3· Procedure. 
It was essential for the conference to be prepared with great care. It was not only the 

preliminary examination of questions and treaties which must very carefully be considered, but 
also the method to be adopted and its operation. 

The two conferences which had met at The Hague in 1899 and 1907 afforded, in this 
connection, valuable suggestions. In 1907, the nations represented had expressed the unanimous 
wish that the next conference should be most carefully prepared. The speaker hoped that the 
organisers of the first Codification Conference would fully realise the importance of such 
preparation. . · 

· Without wishing to examine the difficulties which might arise, M. Politis drew attention to 
certain particularly delicate points. . 

The first point was the unanimity rule. At the last Hague Conference tbe question had been 
raised, not whether the majority could bind the minority- that \\<as inconceivable.- but whether 
countries that did not wish to accept a convention agreed upon almost unammously by the 
Conference should prevent the other countries binding themselves among themselves at that 
conference. 

It was essential that before the first Codification Conference was held this important point 
. should be settled, and that it should be understood that, though no country could be direc~ly 

or indirectly bound against its will, the other countries could bind themselves by a convention 
concluded at that same conference. . 

Another important question was that of the extent of the obligations which countries 
consenting to a convention could assume. On this matter he found a general te~dency at 
diplomatic conferences, when difficulties arose, to restrict the scope of ~e convention to an 
increasing degree, in order to obtain the necessary accessions. In such an 1mportant matter. as 
that with which the Committee was dealing, the disadvantages of this method ~ould far out_w~~h 
its advantages. He had another method to propose. They might conce1ve th~ poss1b1lity 
of a comprehensive general convention embracing all the questions to be subm1tted to the 
Conference, this convention embodying only certain principles, and being consequently accept~ble 
to all parties. Then within the framework of this general convention there would be more hrruted 
and detailed conventions. . 

These two rules were necessary for the satisfactory progress of the work that had been 
undertaken, and for the success of the first Codification Conference. . . 

With regard to the subject-matter of these future conventions, he ag:eed w1tl_l M. ~olin that 
it would not suffice to write down the customary rules as they stood. Further sttpulattons must 
be added. In other words, they would not be content to record the existing law, but they would 
amplify it. . 

He had another observation to make which he thought was of some tmportance. The 
codification of law thus effected must not be allowed to ham~r th~subseq~en~ pro~ of law, 
which was an essential living organism, and could not be tmpnsoned wtthm a ~tgld frame. 
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.Accordingly, the conventions should be drawn up in a .liberal spirit, so t~at the judges w~~se 
duty it would be to apply the instruments adopted m1ght be able to adJust them to reahhes 
and practical needs. · 

Such were the guiding rules that might be outlined in the resolution which would be passed 
by the Assemblv and on which the Conference would base its work. lie attached great importance 
to these rules: ' because he hoped that the first Codification Conference would lead to 
definite and practical results, and also because, when the progressive codification of international 
law was-to begin in earnest, after the admirable work of the experts, a precedent would be created 
and a path entered upon that would be followed for generations. . 

It was essential, he concluded, that the first attempt at international codification should not be 
accompanied by difficulties and awkwardnesses that would seriously hamper future conferences. 
He therefore asked the Committee to give serious attention to the ideas he had put forward, and 
to consider how far, and in what form, they could be recommended to the Assembly. 

Dr. LANGE (Norway) felt it his duty to read the strict instructions the Norwegian delegation 
had received on the question of international codification. They were as follows: 

"The delegation is to emphasise the great importance attached by the Norwegian 
Government to the question of codification, and is to urge on behalf of the Government that 
the preparatory work in this field must be continued under the guidance of the League of 
Nations." 

Interpretin~ these instructions, he said that the admirable work already done by the Committee 
of Experts should be continued under the auspices of the League. It was obvious that the existing 
preparatory organisation created in I924 had become inadequate, now that the Conference was 
drawing near. ' 

The work should be continued "under the guidance of the League of Nations". That 
meant that an organisation must be evolved, having such a form and such a basis that it could 
work under the constant direction of the authorities of the League - the Assembly, the Council, 
and the Secretariat. 

He would, of course, be delighted that the Netherlands Government should co-operate in 
what might be called the material preparation for the Conference, but that did not mean that the 
actual-preparation for the Conference should be entrusted to any Government, however great the 
confidence which was olaced in it. .Moreover, it would be so delicate a task that no Government . 
would care to undertake the responsibility. 

Besides, the l.ea~e was already in possession of models for the preparation of the work. 
These were to be found in the Economic and Financial Organisations instituted by the Secretariat, 
which had grown into scientific departments in which research work had been quietly pursued for 
years, and when the time had come to undertake that preparatory work they had naturally 
obtained the successful results represented by the conclusions of the Economic Conference. 

The Legal Section of the Secretariat should contribute largely to the task now before the 
~e. It was conceived somewhat as a collective legal adviser on questions affecting the 
Leuue. Seinl! that preparations were to be made for a Conference on Codification, the Legal 
Section should be developed and anv necessary co-operation called in. In addition to the Legal 
Section, a permanent Committee constituted on the lines of the Permanent Economic and Financial 
Committees should, he thought, be set up. In view of the admirable spirit which prevailed in the 
Secretariat, they could be sure that such a procedure would lead to excellent results. 

Passing over problems which might be dealt with by the first conference, he wished to 
emphasise the words used bv M. Politis who, on several occasions, had said that what was in view 
was a first conference for the codification of international law. That codification would not be 
achieved in a few years; it was childish to imagine that a complete code of international law 
could be drawn up in two or three years. It would take generations and would involve interminable 
labour, as was the case with national legislation. • 

· If, therefore, that first conference was to be followed by others, it was indispensable that 
permanent organisations should be created to pursue the endless task on methodical and traditional 
lines. · • 

Even if the Governments' replies revealed some degree of hesitation and doubt in regard to 
the questions to be placed on the agenda of the first conference, even if negative replies were 
received, it was nevertheless indispensable that the work of codification should be undertaken. 
If the ~e of Nations were never to undertake anything except with the assurance of success, 
it would undertake nothing at all. • 

Amongst the questions included in the list were some for which a solution should be sought 
by every possible means: the question of nationality, for instance, which ruined hundreds of 
thou'!ands of people in Central Europe. With reference to that matter he would mention one case 
that was particularly suggestive. 

Durin~t the occupation of the Rhineland, a young German teacher married an officer· of the 
occuoyimt· forces. A few days after the wedding the officer disappeared. The young woman had 
lost her German nationalit~. She was unable to regain her post as a teacher. She had not the 
meam to trace her husband. She was left destitute. 
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. . This s}10we~ the .urgency of remedying a state of affairs which led to persons being plac~ 
m such pamf?~ Situa_tion~. If there was one task incumbent upon the League of Nations it was 
that of restonng nationality to the unfortunate victims who had lost it. . 

. He also wished to associate himself with the wise observations of M. Politis regarding certain 
pomts of procedure for the Conference- in particular the question of unanimity. At the Second 
Ha~e Conferenc~ he (Dr. Lange) had been called upon, with regard to compulsory arbitration, 
to ra1se the question wheth~r at a conference the rule of unanimity should be interpreted to mean 
that one or more Powers m1ght place an absolute veto on any action on the part of the rest. 

. T~e same question arose in connection with contraband, and it was then discussed whether a 
maJo~ty of States could be fou~d wi!lin~ to sign a qmvention on that subject. The Assembly's 
atten~10~ should be drawn to th1s pomt m the report, and some means might be found by which 
a mli;JO~ty of States could conclude a convention among themselves. To demand absolute 
unan1m1ty would condemn the work to sterility. 

The public interest in the United States in this question of international codification was well 
~nown. One reader of M. Zaleski's report had interpreted it as meaning that the authority 
m c~ntrol of the preparatory work - the Council or the Assembly - would have the right to 
r:es~nc~ the programme of the Conference. This undoubtedly was a false interpretation. The 
limitation contemplated in M. Zaleski's report was a restriction of the number of questions on the 
agenda;· that was not imperative. · 

It would be well to mention, either in the resolution or in the accompanying report, that, as 
these conferences were, so to speak, autonomous both as regards their procedure and even, to 
some extent, as regards their programme, States would be free to propose that other questions 
should be placed upon the agenda .. These questions, however, would have to be carefully prepared 
by the new organisation which he had outlined, and it was in order to secure this careful preparation 

· under the direction of the League that he was instructed to press the point. .. 
The place of meeting was a comparatively minor matter; the important thing was that the 

Conference should be prepared and convened by the League. They would, of course, be very 
grateful to accept hospitality from any country which cared to offer it. . 

M. PELLA (Roumania) hoped that what he was about to say would not cause him to be regarded 
as a Utopian, and he desired to state that he shared the views of M. Fromageot as to the methods 
of bringing about the codification of international law. From the scientific point of view, codifi
cation on the lines proposed by the delegate of Paraguay would make the whole work more coherent; 
but, from the point of view of early results, the progressive system had the advantage of allowing 
a start to be made i.rnmediately on certain problems which were considered to be ripe. 

It would be well, he thought, to define the method of codification. Was it sufficient to 
transform into positive law the customary rules of international law ? That would delay the work 
of codification by five or six centuries. Progressive codification must not stop at a mere 
registration of customary rules; it must go on improving those rules to suit the needs of international 
life. Draft conventions must be framed even if they had to undergo a large amount of revision. 
Thought must be given to the establishment of a general plan of codification, such as had indeed 
been proposed by important international associations, notablv, the Inter-parliamentary Union. 
The object of this plan would be to determine the essential conditions of peace in accordance with 

- present necessities, and to scrap certain principles which were no longer in harmony with the 
present-day conception of international law, the whole basis-of which had been tending to change 
since the war. In these circumstances, it was necessary to take a wide view. 

Contemporary international law was developing new aspects of which account must be taken . 

. The classic division between the law of war and the law of peace, which still existed in 
international public law, must surely be eliminated. In the unofficial schemes drafted in the 
New World that law of war was disappearing, and only one law remained: the law of peace. 
Modern ideas were incompatible with the existence of a law of international courtesy to be 
punctiliously observed in the perpetrati?n of wholesale massac~es .. Obvi~usly, so!De of the ~les 
derived from the law of war would contmue to govern the application of mternatlonal sanctions. 

On another important question he desired to express a purely personal opinio?. Th~ ques~ions · 
of extradition and the penal jurisdiction of States over offences committed outs1de the1r temtory 
bad not been regarded as ripe for codification, owing to the great diversity of penal laws. It had 
accordingly been proposed to w~rk in the directi?n o~ their un~fication, and for this purpose to 
create an institute like the Institute for the Umficatlon of Private Law. . Should. not work he 
undertaken to unify some of the principles of international penal law With a VIeW. to future 
codification ? And since the work of codification had to be carefu~y pr~pared, wonld ~t not also 
be well to consider whether the Committee of Experts for the Codification of International Law 
might not be established on a permanent basis ? 

It was impossible to exaggerate the importance of the progressive codification of intern~tional 
law. Even if delay did not directly threaten peace, it l'!everthe!ess threatened the. very ex1stence 
of universal international law, and, while the work done m Amenca was wel~omed, ~t was none the 
less true that the further codification advanced in America, the more d1fficult 1t would be to 
achieve universal codification. There was therefore no time to lose. 
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As the codification of international law become more. comp!ete, ~he obstacles in the 'Yay of 
international justice would disappear. Once effecte~. this codification would greatly bnghten 
the prospects of international solidarity and co-operation. 

M. LOFGREN (Sweden) hoped that the work of codifi~ation would continue not only under 
the auspices but under the direction of the League of Nations. · . 

He expressed his particular gratitude to the Netherlands Government for the offer of Its 
services, but, with regard to M. Politis' suggestion that the proposed conferenc~ should. meet at 
The Hague, he considered that the tranquil atmosphere of Geneva would be qmte as sUitable for 
the study of these questions. . 

In any case, the technical questions with which the Conference would ~ave ~o deal sho~ld be 
previously studied not only by the Committee, but also ~y the Sub-Committee It had appomt~d. 

Turning to the question whether the work of preparmg for the Con!erence sh~m_ld be c~med. 
out with the collaboration of a particular Government, he reserved his final opmion until the 
question had been examined by the Sub-Committee. · 

The discussion was adjourned to the next meeting. 

The mening rose at 12.45 p.m. 

FOURTH MEETING. 

Held on Friday, September 16th, 1927, at 3.30 p.m. 

Chainnan: M. ADATCI (Japan) . 

.. 
II. Work of the Committee of Experts for the Progressive Codification of International Law 

(continuation of the discussion). ... 

M. MoTTA (Switzerland) observed that it seemed to be generally agreed that the following 
subjects should be codified: in the first place, nationality, territorial waters and responsibility 
of States; in the second place, procedure of international conferences and exploitation of the 
products of the sea. M. Motta considered that the codification of international law should not 
escape the League of Nations; this task came essentially within its sphere and was implicitly 
provided for in the Covenant. He thought, moreover, that there were reasons of policy why the 
League should not surrender this work to any individual Government. The opponents of the 
League would not fail to emphasise its timidity and speak of failure. M. Motta saw no objection, 
however, to the Conference on Codification being called elsewhere than at Geneva. 

Sir Cecil HURST (British Empire) said that his delegation attached the greatest importance 
to the work on the codification of international law. The uncertainty of the law, which was a 
source of anxiety to international judges, professors and jurists, was still more troublesome to 
Governments. Anxious as he was not to hinder the work of codification, but desiring rather to 
render it more fruitful, Sir Cecil Hurst thought it necessary to indicate a danger. It was important · 
that the completion of the work should not create a worse situation than existed at present. 
An ordinary international convention only bound those who signed it. If rules of common law 
were embodied in such a convention, outside States might perhaps deny the value of these rules 
on the pretext that they were not parties to the convention. If this were the case, the rule of law 
would have lost ground. To obviate this drawback, Sir Cecil Hurst proposed to begin by noting 
the international law which existed and to deal separately with other rules intended to develop 
und supplement this law. 

It was inevitable that the present law, founded on practice, should lag behind more progressive 
and advanced conceptions of Jaw. The triumph of the latter should not be despaired of, but the 
essential thing was first of all to indicate clearly what was the present law, which alone provided 
a solid basis for future developments. 

M. URRUTIA (Colombia) thought that the work initiated by the Assembly in 1924 must be 
pursued and must remain under the direction of the League of Nations. • 

He regretted the p~o~l not to deal with the status of diplomatic and consular agents. 
He hoped that a certam latitude would be left to Governments to introduce new subjects 
into the programme of the forthcoming Conference. 

This work of codification should take account of every current and every tendency and 
should follow closely the efforts made in America with the same end in view. . 

He did not think Sir Cecil Hurst's objection was decisive, for the rules of law contained in 
an important international convention tended to find acceptance to some extent in the eyes of the 
whole world. · 

Sir William MooRE (Australia) thought that the codification of international law was an 
eMential task of the League, which 1t could not neglect or entrust to others. The world must not 
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be allowed to think that the League of Nations was only good for political work and that legal 
work must be done elsewhere. . · 

T~ere ~as no reason ~hy a Government should not incidentally lend its assistance to the work 
of codification, but, as th1s was a progressive and lengthy task, it should remain under the control 
of the League. 

~- Duz_MANS (Latvia) said that he would like to make a few observations in order to show that 
the difficulties sug~este~ by S~ Cecil ~urst were not s';lffici~nt to justify his anxiety regarding the 
~ffects o_f the codification of mternational law. Codification proper would merely note in the 
mt~rnational code the law which already existed and which was followed by the c1vilised world. 
Th1s would ~e the _essential and by far the largest part of the new code, or rather of the new code 
as a. whole, m wh1~h wo~d be included legal clauses which the jurisprudence of the League of 
Nations had established m order to fill up gaps in the law. 

The cod~ or the special codes would cover a vast field, for the law to be codified was not merely 
to be found m custom It was a mistake to think, as Sir Cecil Hurst and certain other speakers 
had remarked, that customary law alone would furnish the material for future codes. If this 
were so the field of codification would not be very great. To customary law, however, there must 
be added a number of other sources of positive law, e.g., judge-made law, precedent, rules drawn 
from conventional law, legal theses from more or less classical scientific works, communis opinio 
doctcn:um, etc. There would also be certain principles of international intuitive law- pure justice 
- Without any outward authorisation, but consisting in principles of a legal nature, which had 
been and always would be followed, without ever being rendered positive. 

This, then, was the great field in which were to be found the origins of the new international 
codes. As every one knew, even after codification all such law would remain as it had been before 
it was compiled in the articles of the code. Therefore, there would be no difference between the 
legal attitude of States signatories to the Codification Convention and the non-signatory States 
remaining outside the terms of the code. 

Only a minute part of the new codes could produce differences of opinion in legal matters 
between the two groups of countries, namely, the law newly established by the legal doctrines 
of the League in order to fill up gaps in the system in which that newly established law would be 
included immediately after its creation. Sir Cecil Hurst's misgivings could only apply to the 
codification of newly established law. But by analogy with the fractions used in mathematics 
and opposed to units, this minute part might be considered a negligible fraction, particularly since, 
as a source of difference of opinion, it would gradually tend to disappear. 
· In warning the Committee of the danger that codification might result in a situation worse 

than the present one, Sir Cecil Hurst had mentioned the crystallisation of international law 
resulting from codification, which would hinder its free evolution. M. Duzmans thought, too, 
that this danger was not a real one. In the first place, in the life of national (internal) law codifi
cation had never prevented its development, though codification had been a ruling principle 
during the whole history of law and of the State. It was true that codification was not dear to 
Anglo-Saxon minds and that the constitutional law of England had never been incorporated 
in the articles of a regular constitution, but though there existed in the country of his British 
colleague a firm and powerful legal mentality which rendered codification unnecessary, the 
position was unfortunately not the same in international life. It was the nature of all law to 
be conservative and crystallised through the permanent nature of its rules. The advantage of 
this conservatism in future codes of international law would be to introduce stabilisation and 
clarity in international legal opinions and would result in the stabilisation of peace, which in its 
social aspect was based on national codes. International law should therefore cease to take a 
second place when compared with the civil law in individual States. 

M. Duzmans concluded with the hope that a happy fusion would be reached between the two 
points of view prevailing in the Committee, which were held by members who were all warm 
supporters ·of the right. The Anglo-Saxon prudenceJ with its slow but sure evolution, might well 
be joined to the creative and vivifying boldness, so valuable for the prosperity of the League 
of Nations, which was shown yesterday in the words of the Norwegian delegate: "If th~ League 
of Nations were never to undertake anything except with the assurance of success _It would 
undertake nothing at all ". · 

M. RoLIN (Belgium), referring to Sir Cecil Hurst's remarks •. S&i:d that. codifi~tiqn_ mus~ not be 
confined to noting existing law; otherwise those very uncertau~ties which. co~hficatlon a1med at 
dispelling would subsist. ~e qu?ted as an example the !luestion of temtonal waters. Every 
country recognised that th1s subJect belonged to mternational law, and yet the law at present 
in existence was both variable and inadequate. . 

Speaking of the forthcoming conference, M. R_olin noted that _a number of members. were_ m 
agreement, on principle, with what M. Politis had Said, namely, that 1t would be the first Codification 
Conference and not the third Hague Conference. . 

It would be necessary to follow this idea both in the convening and the preparation for the 
Conference. It had been suggested that the Conference shoul~ be convened by the Netherlands 
Government· but this procedure would be contrary to that hitherto followed by the League of 
Natiops .. G~vernments offered hospitality to conferences, but the conferences were convened 

by the League. . . h"th f ll ed th U "ted · It could not be claimed that, by departing from the procedure 1 e~o o ow , e m . 
States would be encouraged to take part. That countryhad shown that 1t had no reluctance m 
coming to Geneva to take part in the conferences of the League. 
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The League of Nations, added M. Roli~. must do more than address a request !O the Gove~
ment of the Netherlands, as the Tsar had dQile in 1889 and President Roos~velt m 1907; ·If !t 
abdicated from its responsibility in favour of a State, a ~ection of opinion wh1ch was hos~tle t? 1t 
would interpret this withdrawal as a failure. It would not be sufficient to say that the Codification 
Conference was held at the League's invitation and under its patronage. Likewise, they-must 
not be content with preparatory work, the details of which would be difficult to settl~ and wo?ld 
probably lead to complications. M. Rolin therefore saw no objection to the Conference mee~mg 
at the Hague, provided that it was convened by the League of Nations itself .. The preparations 

. for the Conference might be made by a Committee of the Council of five members~ compris~ng 
the Director of the Legal Section, the Registrar of the Permanent Court of International Justice 
and three other members, including a Netherlands jurist appointed by the Council. · 

M. LIMBURG (Netherlands) said' that the Codification Conference should be confined to 
registering the rules of international law which were already generally accepted. It must fill in 
the gaps in the present law and settle the differences which, as regards certain matters, existed 
between the various systems. . . · 

Replying to the doubts expressed by Sir Cecil Hurst, M. Limburg stated that the codification 
of international law would not in any way alter the position of States which did not participate 
in this codification. -Law which, at the present time, was positive law would remain such for 
States which adhered or did not adhere to future conventions, whilst new law established by the 
Conference would not be legally binding upon States which did not adhere. 

In conclusion, M. Limburg thought it would be advisable to take as an example, from the 
point of view of preparation, the London Naval Conference of 1908. He asked for this last sugges~ 
tion to be submitted to the Council. · · 

M. FROMAGEOT (France) explained the method of preparation adopted at the London 
Conference, the object of which had been to make more certain the law which would have to be 
applied by the Prize Court, the creation of which was then being considered. In this conneclion, 
the British Government had sent a list of questions to the eight princip;U naval Powers, asking 
them what method they adopted in each case. A committee met to examine the replies. It noted 
the points on which the various methods agreed and those upon which they differed. The 
Conference registered the measure of agreement already attained and tried to settle the disagree-
ments which had been noted. The result was the Declaration of London. . 

The CHAIRMAN declared the general discussion closed. - He proposed the appointment of 
a Sub-Committee to examine all the points raise!! in the course of the discussion. -
- The proposal was adoptell. • 

The Committee chose as members of the Sub-Committee: 

M. RoLIN (Belgium), . 
Sir Cecil HuRST (British Empire), 
M. PoLITIS (Greece), 
M. LIMBURG (Netherlands), 
M. RoSTWOROWSKI (Poland), 
M. CABALLERO (Paraguay), 
M. GUERRERO (Salvador), 
M. LOFGREN (Sweden). 

The CHAIRMAN suggested that the work of this Sub-Committee would be to consider the 
questions indicated by M. Guerrero and all the points which had been raised in the course or' the 
general discussion. 

Agreed. • 

Dr.I:ANGE (Norway) ~id that ~he work !'f preparing th~ Conference i:night perhaps necessitate 
an ~xtens10n of the Secreta~t. Th1s would mvolve expenditure, and it was necessary immediately 
to inform the Fourth Committee when proposals of this nature were being made. · 

12. Preparation of a General and Comprehensive Plan of Codification of International Law: 
Proposal by the Deleaation of Paraauay (Continuation). 

' . 
delegM. CABALLERO (P~raguay) said that the Commission of American jurists, composed of official 

ates of_ the ;Amen~n Sta~, had drawn up, at its last meeting at Rio de Janeiro, a plan of 
gener~ cod1fica~10n of 1_nte!""lltJonal law, involving a series of draft conventions which were to 
cometo mto force m A!l'enca 1f they were adopted by the sixth Pan-American Conference which was 

meet at Havana m January 1928. . 
S M. CaJ;>ailero said that this fact altered the basis of the codification problem. The American 
t tar, whlC~ had preferred the sys~em of total codification, were nearing their goal. Without 
T?::;g to decide whether they we~e ng_h~ ?r ~rong, it was necessary to take this fact into account. 
reali!J~ a dang~ of the Amencan lmbil;bve threat~ning the unity of law. If the codification 
bei In _Amen? sho~ld precede. umv~rsal codification there was a risk of two laws 

ng estabhshed s1de by 111de. To obVIate thiS, M. Caballero wished the Committee of Experts or 
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any other organ to be asked to present, as soon as possible, a general plan of codification. No 
dou~t c~nditions peculiar to America justified the existence of special rules of restricted geographical 
ap~licatlon, but these rules must only be accessory in character. If the League of Nations remained 
indifferent to the American efforts to codify international law it would be false to its fundamental 
principle of universality. · · 

It was, moreover, to be feared that the method of gradual and fragmentary codification did 
not help forward the matter in the very least, and such a method had grave disadvantages. The 
problems of international law were interdependent, and it was very difficult to settle them 
separately. M. Caballero said that public opinion was not satisfied by the League of Nations 
codification proposals. It wanted something m,ore, it demanded complete codification. The 
Inter-Parliamentary Union, the most direct expression of the opinion and sentiments of the 
nations, had shown this quite recently in one of its resolutions adopted at Paris. 

M. Caballero did not wish to minimise the importance and the value of the work which was 
already in hand, but he suggested a new task which was more extensive and important, He did 
not believe that this general codification could be accomplished in a short time, but he wished the 
task to be considered immediately in its entirety and to be begun without delay. The problems 
which preoccupied the States of Latin America were those of their judicial relations; it was therefore 
in dealing with technical questions and the codification of law that the Legue of Nations could 
render the greatest service to these countries. Finally, if international jurisdiction was to function 
with more authority, there must be a positive international law applicable to all nations . 

• 
The CHAIRMAN proposed that M. Caballero's draft resolution should be referred for examination 

to the Sub-Committee which had just been appointed. 

M. MoTTA (Switzerland) asked that the Sub-Committee should submit a special report on this 
proposal. ·. · • · 

These suggestions were adopted . 
• 

The meeting rose at 7 p.m. 

EIGHTH MEETING. 

Held at Geneva on Friday, September 23rd, 1927, at 3 p.m. 

· Chairrnan: M. ADATCI (Japan) . 
. 

17. Preparation of a General and Comprehensive Plan of Codification of International Law: 
Proposal by the Delegation of Paraguay: Report of Sub-Committee No. l (Rapporteur, 
M. Caballero). 

' 
M. CABAiiERO (Paraguay) read the report of Sub-Committee No. 2 1• 

. M. PELLA (Roumania) was of opinion that, if it were desired by means of a general plan of 
codification to safeguard the universality of international law, it was necessary that the various 
legal systems of the world should be represented on the special Preparatory Committee. 

He added that it was this idea on which the constitution of the Committee of Experts was 
based. The Assembly's resolution appointing that Committee had provided that its members 
should represent the main forms of civilisation and the principal legal systems of the world. 

M. SciALOJA (Italy) stated that he was in agreement with the proposal of the delegation of 
Paraguay; although he fully realised the difficulties of the undertaking. The mass of codified 
law, both international public law and international private law, was enormous, and it might 
perhaps be best to begin with international public law. · 

He supported the Roumanian representative's proposal, but pointed out the complications 
that might arise, if the representatives of the various systems each desired his own to prevail, 
in which case no agreement would be reached. · 

He thought that the codification of international law which had been undertaken in America 
might be of great service to that continent. The danger lay, however, in the fact that it represented 
an obstacle to the unification of international law. It was always difficult to modify a system 
that had already been crystallised into a code, as both the susceptibilities of the author of the code 
and acquired customs were obstacles in the way of any alteration. 

In conclusion, the speaker said that the immense task that lay before the Lea~e sh~uld be 
begun with ·a full realisation of the difficulties which it presented, but at the same time wtth the 
necessary courage to overcome them. 

M. ZAHLE (Denmark) stated that he had received instructions from his Government to support 
the proposal of the delegation of Paraguay, and in doing so he associated himself with the observa
tions made by M. Scialoja. 

• The text of this report is not reproduced. The report as submitted to and adopted by the Assembly is to be 
found on page so. 
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, M. Caballero's r~ was adopted with a slight modification to the !irs~ sentence.o£ paragraph 7, 
which should read as follows: "The task might be entrusted to a spec~al ~c:'mmittee chose~ by 
th c unci!· the members of this Committee should not merely possess tndiVldually the reqmred 
qu~catio~s, but should also represent the main forms of civilisation and the principal legal 
systems of the world. " · · 

On the proposal of the Chairman, M. CABALLERO was appointed Rapporteur to the Assembly· 

1s. Action to be taken as a Result of the Work of the Committee of Experts for the Progressive 
Codification of International Law: Report of Sub-Committee No. 2 (Rapporteur 
M. Politis. 

The CHAIRMAN opened the discussion on M. Politis' report 1• 

M. URRUTIA (Colombia) stated that he was not in agreement with certain conclusions of the 
report. In the first place, he would have liked a certain amount of initiative to hav~ ~een left to 
the Governments in regard to the drawing up of the agenda for the Conference. At It was, the 
report made no provision whatever for this. 

He wished next to make some observations regarding the way in which the Committee was 
to be constituted. It was proposed to entrust the President of the Council with the task of 
appointing the members of th~ Committee, on the advice of th~ Secretaty-Ge!leral. .M. U~tia 
was of opinion that the Council could not be asked to delegat_e Its powers to Its President, smce 
this would be contrary to precedent. It was, moreover, desirable that all the members of the 
Council should be able to participate in the constitution of that Committee, which was to undertake 
extremely important work. He therefore proposed that the resolution should be amended as 
follows: · • · 

"To entrust the Council with the task of a,ppointing ",etc. 

To save time, the members of the Council might, if necessary, be consulted by letter. 
Like M. Scialoja, he foresaw a possible cause of complication in the work already carried out 

in America in ,regard to codification. He regretted that it was not intended to hold the proposed 
Conference at an earlier date than 1929. 

. M. PoLITIS (Greece), in reply toM. Urrutia, stated that the date given in his .report for the 
convening of the first Conference was only provisional, and anything that was provisional was 
necessarily, to some extent, uncertain. 

As regards the appointment of the members of the Committee, the Sub-Committee, in entrust
ing this right to the President of the Council, had done so not because it felt any lack of confidence 
in the Council, but solely in order to expedite the appointment of the Committee. It must not 
be forgotten that the Committee's task would be a very heavy and a very ungrateful one. Not 
only would the highest qualifications be required of the members of that Committee, but they must 
also be prepared to devote a considerable time to its work. If the choice were to rest with the 
Council as a whole, it was to be feared that it would be impossible to make definite appointments 
at the December session of the Council, in which case it would be necessary to wait until March 
1928. The consultation of members of the Council by letter might commend itself when a person 
was to be appointed to take a decision in a given matter, but there could be no question of such 
a procedure in a matter as important as the appointment of members of the Preparatory Committee. 
Nevertheless, in deference to the Council, and notwithstanding the loss of at least a month which 
this would involve, he accepted the amendment proposed by M. Urrutia. 

M. MoTTA (Switzerland) fully endorsed the views of M. Urrutia. He would even go further 
by proposing to suppress in the same paragraph the words: " on the advice of the Secretary
General". It was not within the competence of the Secretariat to advise upon such matters. 

M. URRUTIA (Colombia) agreed. with M. Motta upon this latter point. 

M. PoLITIS (Greece) admitted that, since the appointment of the Committee was to be made by 
the Council, the advice of the Secret~ry-General was unnecessary. . 

He remarked that of the Council could not make the appointments in December, there was 
nothing to prevent it !rom delegating that duty to the President. 

The "CHAIRMAN proposed an amendment, which was accepted by the Rapporteur. The 
beginning of paragraphS of the conclusions of the report was to be worded as follows: " To entrust 
the Council with the task of appointing at the earliest possible date . • . ". 

The proposal was adopted. · 

Sir Cecil HURST (Briti<;b Empire) observed that the difficulties to which he had referred at 
previous m~ings of t~e Committee had b_een given full consideration by the Sub-Committee and 
the best possible solution was to be found m the report, to which he gave his adhesion. 

Dr. LANGE (Norway) paid a tribute to the wi~ and prudent spirit in which the report had been 
drawn up. He would like, however, to say one thmg: The States, whether Members of the League . 

' The text of thia n:port Ia not n:produced. The report u aubmitted to and adopted by the Auembly 11 to bo 
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~r not, who were to be invited to take part in the Confere~ce, should receive an invitation couch~p 
m such terms as would induce them to give a favourable reply. He did not think it possible to 
.charge the first Codification Conference with the investigation of other questions than those 
conte~plat~ in the report, but it was important to put things in the right way, especially as regards 
countnes which were still prejudiced against the League. It had occurred to him that it might be 
possible for the Council to adressed a preliminary communication to all the States which were 
subsequently to receive an invitation, in which would be included a paragraph reading somewhat 
as follows: "We intend to convene a first Codification Conference. In view of the preparatory 
work already done, we anticipate that the programme of the Conference will include such-and-such 
a matter. We shall be glad if you will let us know whether, if possible, you would like other subjects 
to be considered by the Conference ". · 

He would accordingly ask the Rapporteur whether he would not agree to delete the second 
paragraph on. page 4 of the report. 

The CHAIRMAN read a letter which he had just received from the Chairman of the Fourth 
Committee, informing the First Committee that a supplementary credit of 8o,ooo frs. for the setting 
up of a Committee to prepare for the Conference for the codification of three questions of interna
tional law had been voted and that the credit ot 75,000 frs., allocated under Article 29 of the 
budget for 1928, to the Committee of Experts for the Progressive Codification of International Law, 
had been cancelled. 

M. PoLITIS (Greece) expressed the hope that this was only a temporary measure and that the 
credit of 75,000 frs. would be re-established next year, to enable the Committee of Experts to 
hold its annual session in 1929. As the result of this communication, an amendment should be 
made in the report and draft resolution. 

In the second paragraph of the chapter in the report entitled " Future of Codification ", 
instead of: " The Committee should hold the session which it contemplated for 1928 ", should be 
inserted the words: " The Committee should hold the session which it contemplated for the purpose 
of completing the work it has already taken in hand, so soon as funds are available". 

· In addition, under No.7 of the draft resolution the words: "To ask the Committee of Experts 
to hold a session in 1928 for the purpose of finishing the work which it has begun ", should read: 
"To ask the Committee of Experts, at its next session, to complete the work it has already begun ". 

Sir Cecil HuRST (British Empire) pointed out that the work of the Preparatory Corninittee 
might not perhaps entirely exhaust the credit allotted by the Fourth Committee. Would it not be 
advisable to request the Fourth Committee to word this item in a sufficently elastic way to enable 
the sums which remained available after the Preparatory Committee had completed its work to 
be assigned to the Committee of Experts ? 

M. PoLITIS (Greece) (Rapporteur) doubted whether a sufficient balance would remain. 
According to the statement of the Secretariat, the travelling and living expenses for a Committee of 
five persons for two sessions of three weeks each would amount to about 8o,ooo frs. Since the 
available balance could hardly exceed from five to ten thousand francs it would be insufficient to 
cover the expenses of an ordinary session of the Committee of Experts. They must not cherish any 
illusions; there would be no balance._ · 

Sir Cecil HuRST (British Empire) said that there might be only one session of the new Committee 
instead of two. In that case the sum thus made available might be allocated to the Committee of 
Experts. 

The CHAIRMAN proposed to communicate this suggestion to the Fourth Committee. 
This proposal was adopted 1. • 

The CHAIRMAN further thought that some of the members of the First Committee might with 
advantage communicate the view of their Committee to a Sub-Committee of the Fourth Committee. 

M. PoLITIS (Greece) (Rapporteur) thought that the question would not raise any difficulty and 
therefore did not propose any increase in the appropriation. . 

M. GuERRERO (Salvador), returning to Dr. Lange's suggestions, said that the Sub-Committee 
had thought it might be prejudicial to the suq:ess of the future Conference to su~mit to it subjects 
which had not been sufficiently studied and prepared. It had appeared adVIsable that every 
new proposal of the Governments should be submitted first to the Committee of Experts for 
study and preparation. 

Dr. LANGE (Nor\vay) said that he approved that portion of the report whic~ said that no new 
questions might be raised in the course of the Conference. It would be a mis~ake, ~owever~ to 
create in certain circles the impression that there was a strictly fixed programme m which nothing 
could be changed by any State. . 

It might therefore be an advantage to delete the beginning of the last paragraph of Chapter I 
of the report. . 

Dr. Lange said that the programme of the Conference must doubtless be restn~ted, but 
restricting need not mean fixing within prescribed limits especially when the right of fiXIng these 
limits belonged to an authority not recognised by all States, and particularly ~y a State whose 
collaboration was essential. He considered that the question was a psychologtcal one. 

M. PoLITIS (Greece) (Rapporteur) said that he did not believe in the psycholo~cal effect of 
which Dr Lange had spoken. Dr. Lange himself recognised that when the r~lutu~n had been 
passed by the Assembly it would be impossible for a Government to propose the mserhon of a new 

• As a result of discussion in the Assembly and in the Fourth Committee, arrangements were made to assure the 
possibility of a session of the Committee of Experts in 1928 without increasing the credit voted for the purpc.e of 
codification. · 
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item on the agenda of the Conference. If that had be~n ~aid in. the report it was to avoid any 
misunderstanding and in order that no proposal of this kmd nught be made. 

Dr. LANGE (Norway) said it was conceivable that a question should come under c~msideration 
in 1927 and be discussed in 1929, the date of meeting of the Conference. The Committee shoul<;l 
not dis~ss offhand the possibility of suggesting at the present time the discussion of a new question 
~~ ~ 

M. PoLITIS (Greece) (Rapporteur), after hearing Dr. Lange's further re~arks, pressed still 
more energetically for the retention of this passage in the report. The question was w~ether 
a State could propose the addition of a new item to the programme of the Conference wh1le the 
Preparatory Committee was already occupied in drawing up_ the difficult programme for that 
conference. Every new question would have to be referred to the Committee of Experts. No 
shorter procedure could be followed than that which had been adopted for the questions inscribed 
on the programme of the Conference. 

M. GUERRERO (Salvador) said that he hesitated no longer.· After these explanations he con
sidered the retention of the passage in question to be indispensable. The procedure which was 
being followed was slow, but it would ensure the success of the Conference. This procedure must be 
m~tained and the addition of any new unprepared questions to those which had already been 
prepared must not be admitted. 

Dr. LANGE (Norway) said that it was necessary to take into account public opinion in the 
various countries and to avoid anything that might prevent a State from taking part in the 
Conference. At least the terms of the passage in question should be modified .. 

• 
M. POLITIS (Greece) (Rapporteur), did not see what modification could be made. There were 

two possibilities- either the current of opinion mentioned by Dr. Lange would be followed by the 
Government concerned, which would propose a new question that would have to follow the course 
~dicated by M. Guerrero, or the current of opinion would not be followed by the Government and 
there would be no reason to take it into account. 

Dr. LANGE (Norway) proposed to add after the first sentence in the paragraph under discussion: 

" It is evident that this right still remains intact, but what will be said later as to the 
necessity for preparing the work of the Conference carefully and methodically will demonstrate 
the difficulties which would arise if such a procedure were followed. " . 

The CHAIRMAN put Dr. Lange's proposal to the vote. 
This proposal was rejected 1. 

The CHAIRMAN regretted that the Committee had been unable to comprise on a text which 
would satisfy Dr. Lange. . 

Sir William MoORE (Australia) pointed out some contradictions in the report. 
These related to paragraph (c) of Chapter III, which says: · 

"As these agreements are meant to define and fix the law, it is not to be supposed that 
they could be concluded for limited periods or with the option of denunciation. They must 
be perpetual ", 

and the following paragraph, which reads as follows: 

" Any convention drawn up by the Conference would be concluded for a period of 
ten years. " · . 

. The Australi~n delegate further criticised the expression " renewable by tacit agreement ", 
whic!I appeared m the same -paragraph. The word " renewable " was not suitable, since it 
was mte!lded to express the idea that the Convention continued whatever the agreement between 
the parties. He proposed the following wording: · • 

" Any c!'nvention ?-raw':~ up by the Conference would be concluded for a period of ten 
years and m_tg~t be rev1sed m the ten years following, if requested by a certain number of 
States. A srmilar rule would be followed in the revision and continuation of the Convention". 

· ~- Pouns (Greece) (Rapporteur) agree~. with the Australian delegate's remarks. It was 
certainly preferable to sa):" that the ConventiOn was not renewable, and that revision might be 
requested afte~ a first penod of ten years. Nevertheless, the Australian delegate's drafting did 
not seem to htm very good. He suggested another text in these terms: 

. " ~ny Con'":el_lt_ion d~awn up by th~ Conference would be subject to ~evision after the 
expiration o~ an m1tial penod of ten years 1f a request to that effect were received from a certain 
number of stgnatory States ". 

The rest to remain unchanged. 
The preceding paragraph should also be slightly modified. Instead of saying " they must be 

perpetual", the wording should be " they must be permanent " .. 

thie 
1 

The 'r1,ub adopted by the Aaocmbly and reproduced on page 45 contains certain mod~fications of drafting in 
of ~"::PC..:..::'ttee~re agreed upon between the Rapporteur and Dr. Lange with the approval of the Chairman 
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The CHAIRMAN put this new draft to the vote; 

Adopted. 

M. :f'ROMAGEOT (France) said that th~ English text of the terms used for paragraph (3) of the 
ConclusiOns were somewhat vague. Act1on and not study was required. The Economic Com-· 
mittee, in collaboration with the Copenhagen International Council, should state in its report to 
the Council whether, and if so how, it would be possible to establish international protection for 
marine fauna, for what species, and in what regions. The Council would then take a decision. 

He therefore proposed to draft this paragraph as follows: . 

" 3· To instruct the Economic Committee of the League to study, in collaboration 
with the International Council at Copenhagen and any other organisations specially interested in 
this matter, the question whether and in what terms, for what species, and in what areas, 
international protection of marine fauna could be established. This Committee will report to 
the Council the results of its enquiry indicating whether a Conference of Experts should be 
convened for such purpose at an early date. " 

M. Pouns (Greece) (Rapporteur) accepted this draft, which had the result of modifying the 
corresponding paragraph in the report, which should read: " indicating how far it might be possible 
to convene a conference ",instead of : " indicating how far it was possible to convene a conference". 

The CHAIRMAN put these two modifications to the vote. 
Adopted • . 

On the motion of the Chairman, M. PoLITIS was appointed Rapporteur to the Assembly. 

The CHAIRMAN observed that the Committee had concluded its agenda. 

M. FROMAGEOT (France) was sure he spoke for all the members of the Committee in thanking 
the Chairman for the care with which he had conducted the debates, and for his perfect courtesy 

_ and impartiality which had enabled the Committee to carry out its work. 

The CHAIRMAN thanked the members of the Committee for the indulgence they had shown him. 
He would retain the happiest memory of their collaboration, which had been crowned with such 
complete success. 

The meeting rose at 5.20 p.m. 

IV. DISCUSSION OF THE REPORTS OF THE FIRST COMMITTEE AT THE 
PLENARY MEETINGS OF THE ASSEMBLY. 

EXTRACT FROM TWENTY-SECOND PLENARY MEETING. 

Hell on Tuesday, September 27th, 1927, at IQ a.m. 

President: M. GUANI (Uruguay). 

97
. - Codification of International Law : Report of the First Committee : Resolutions. 

THE PRESIDENT: 

Translation: The next item on the agenda is ~e examination of the report of the First 
Committee on the Progressive Codification of International Law (See page 45). 

(On the invitation of the President, M. Adatci, Chairman of the First Committee, and M.Politis, 
Rapporteur, took their places on the platform). 

THE PRESIDENT: 

Translation: M. Politis, Rapporteur, will address the Assembly. 
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M. PoLITIS (Greece), Rapporteur: 
T ansUition · Mr President Ladies and Gentlemen - The Assembly has to· decide on the 

action' to be taken ht regard to the work of the Committee of Experts for the Progressive 
Codification of International Law. . , . 

The First Committee has examined most ca;efully the Co~mtttee s report~ and the suggestions 
made by the Council. An account of the work ts to be fo!lnd m ~e report wh1ch I ha~ the honour 
to submit to the Assembly. It resulted in the conclus!ons ~htch are summed u~ m the draft 
resolution now submitted to you for approval, so that m thts statement I neE:d stmply confine 
myseH to a study of the gener;U ~erne of arrangement~. . . 

First of all I should like to bnng the efforts made m thts matter by the League mto proper 
perspective by ;eminding you of the circumstances which existed an~ the in~enti?ns w~ich act~ated 
the League when it decided three years ago to undertake the progressive codification of mternatlonal 
law. . 

The necessity of making international law somewhat more fixed and of giving it greater 
precision and uniformity came to be felt more and more acutely as international relations developed 
and extended and became further complicated. In answer to this need, the idea was conceived 
many years _ago of codifying internat.ionallaw. . . . . . . . 

It is of mterest to note that the tdea of codifymg mternatlonallaw ongmated m England, the 
very country that has always shown herself averse to the codification of her own laws. That is 
peculiarly characteristic, for we find that the need for codifying international law is felt by peoples 
which until now have never considered it desirable or necessary to codify their own internal laws. 

The first manifestations of this movement appeared in England towards the end of the 
eighteenth century. Since then, the idea has gradually spread to all other countries. It has 
exercised a decisive influence upon the Governments, and during the nineteenth century a large 
number of diplomatic conferences were held and were attended by a continually increasing 
number of States. These conferences resulted in a series of international Conventions relating 
to the most varied matters and, as a result, one section of international law, what is called adminis
trative law and private international law, has now been codified. . . 

This fragmentary and intermittent movement towards codification attained its culminating 
point at the end of last century and about the beginning of the present century with the two Hague 
Conferences of 1899 and 1907. You all know, gentlemen, the tremendons influence exercised 
by their work. The most ardent hopes were based upon those conferences, especially as it seemed 
certain, after the Conference of 1907, that other conferences would be held at regular intervals . 

. A third conference had been fixed for 1914 at The Hague, and the idea was to convene similar 
meetings there every seven years. 

Unfortunately, the catastrophe of 1914 prevented the realisation of these fair hopes, but 
immediately after the cessation of hostilities - in fact, before peace had been re-established - the 
international movement towards codification made itself felt once again. When the Covenant 
was being framed, certain eminent persons conceived the idea of entrusting to the League of 
Nations, which was then under discussion, the task of directing the progressive development of 
international law, and the following year, that is, in 1920, when a Committee of Experts was 
convened at The Hague to draw up the Statute of the Permanent Court of International Justice, 
the eminent authorities who were members of this Committee expressed the view that it was 
highly desirable to define and stabilise the law which the new institution would be called upon to 
apply. With this in view they recommended that the work of The Hague, which had come to a 
standstill in 1907, should be resumed as soon as might be practicable .. 

The Assembly of the League of Nations during its first session did not see its way to complying 
with this recommendation of The Hague jurists. It thought that the war, which had caused such 
national upheavals and left so much unrest behind it, was still of too recent date to permit of 
pursuing work which, by its very nature, requires an atmosphere of calm and studied reflection. 

But although the .systematic codification of international law seemed premature in 1920, 
partial codification, restricted to certain specific questions, was found by the League to be a 
matter of immediate necessity, and from 1921 onwards, with the Barcelona Conference, this 
tendency manifested itself in a practical form. Since then, as the result of numerous conferences 
and of the work carried on here, international law has been enriched by the addition of new rules, 
~d the number of questions dealt with is increasing every year, including, for example, commu
mcations and transit, traffic in women and children, Customs formalities, obscene publications, 
co~ercial arbitration and other questions - the list is already a lengthy one. I might add in 
pas5l_Ilg that this ~O!!t valuable an~ produc~ive work of the League has not in the past received 
and lS not yet rece1vmg the attention that 1t deserves from the general public. That is because 
it i;l carried on, as it were, o.utside the League~s bigger political activities. But more than once, 
~ these -~~es~ though 1mportant eff?rts were proceeding, the League, in the course of its 
polibcal actlvtbes m ~ecent years, f~und ttself confronted by most embarrassing legal problems. 

It was then that tt began to realise what a serious menace to peace the imperfection and lack 
of precision in international law might be in certain c~s. Three years ago, therefore, the Assembly 
eagerly ~ted the proposal so opportunely submttted by the Swedish delegation and decided 
that defirute measures should be taken for the progressive codification of international law. 

The Assembly laid. down the methods to be adopted in the matter in its resolution of September 
~2~, ~924· A Co'!lm1ttee of seventeen members, belonging to different countries - all eminent 
Juristl- '!as aPP?mted t? determine what subjects of international law are now sufficiently ripe 
forbtar~tton by mtematwnal agreement and to indicate what procedure might be followed to 
o m thlSend. 
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. The C~mmittee of ~xperts he!d ~hr~e annual sessions between 1925 and 1927, under the 
chamuansh1p of that emment Swed1sh JUnst and statesman, M. llammarsjkold. 

It compl~ted the first stage of its discussions in the spring of this year and submitted a report 
to th~ Co.unc1l. ·It has p~';"formed the mission entrusted to it by the 1924 Assembly with a zeal, 

• con~c1enbousness a~d ab1lity and, I must add, a sense of reality deserving of the very highest 
p~a1se. The Council ~as alr~ady ~aid 3: well-merited tribute, and the Assembly, I am sure, will 
w1sh to add an expresswn of 1ts satisfaction and deep sense of gratitude. 

A~te~ examining the subjects of international law "which would admit of codification the 
Co~rrut~ee of E~pe~s. in its report to the ~o:u~cil, mentioned _five as being sufficiently ripe, na~ely, 
nabo~al1ty terntonal waters, the respons1b1lity of States, diplomatic privileges and immunities, 
and p1racy. . . _ 

The Col!ncil and, after it, the First Committee took the view that only the first th;ee q~estions 
were at all hkely at present. to form the_ subject of successful international discussion. As regards 
the other two, the conclusiOn of a umversal agreement seemed somewhat difficult and in any 
case neither was of very pressing importance. ' 

Two other questions were mentioned by the Committee of Experts as deserving of special 
study, namely, the procedure of international conferences and the procedure for the conclusion 
ami drafting of treaties and, secondly, 'the question of the exploitation of the products of the sea. 

. ~our_ Committee proposes that _both these questions _should be made the subject of special 
mvesbgabon, the first to be exammed by the Secretanat and the second by the Economic 
Committee in co-operation with the International Council at Copenhagen and other associations 
specially interested in the matter, with a view to convening in the near future a technical conference 
which would draw up a scheme for the international protection of marine fauna. 

The three questions which, in the opinion of the Council and of the First Committee, might 
fittingly become the subject of international negotiations at once should be embodied in the 
programme of a single conference, which might, we think, be known as the first Codification 
Conference. 

The Conference might be divided into several sections and, if it cannot complete its agenda all 
at once, might hold subsequent sessions. • . . 

When could it be convened ? It is difficult to say as yet. It will depend upon the work of 
preparation, to which I shall refer again presently; but this preparatory work should be pushed on 

- . as quickly as possible in order that the first Codification Conference may be convened some time 
in 1929-

Where is it to be held ? Your Committee is unanimous in proposing that the capital of the 
Netherlands should be selected as the place of meeting. The Hague merits this honour, offering, 
as it does, With its well-known atmosphere of serenity, the ideal setting for what must be the 
dispassionate work of the Codification Conft>rence. The best and most representative attendance 
may undoubtedly be expected if the first Codification Conference meets at The Hague. It should 
meet at The Hague because the choice of this seat would be symbolical in the eyes of the world. 
It would show our desire to associate our efforts with those made by the nations in the past, starting 
far back to invest international law with a little more stability. This work is to be continued, 
and, by the good offices of the League, is now to become more regular and more methodical. 

· Finally, ladies and gentlemen, not the least reason, in my view, for the choice of The Hague 
is that this would be a compliment to the Netherlands Government, which has rendered the 
most valuable service to the cause of international understanding and international law by its 
repeated essays in the matter of codification. 

But, while it is most desirable that the Conference should meet at The Hague, it is, on the 
other hand, absolutely essential that its convocation and preparation should be left entirely to the 
League of Nations. - • 

I can state, in all truth, that any other course would be interpreted by a section of public 
opinion as a real blow to the prestige of the League, and !o! ~hi~ re~n your ~ommittee is unanimous 
in proposing that .the League alone should take the 1mbabve m convenmg the Conference and 
that the League alone should supervise the preparation of its work. · 

The preparation should be most careful and methodical and this is a co~dition not only for. the 
success of the first conference but for the success of the work as a whole. This first conference IS to 
be the first of a long series, which I hope will meet for generations and will gradually complete the 
progressive co~fication of international law. A tradition will a~ once ~ established, whic~ will 
exercise a decisive influence upon subsequent conferences. Th1s tradition must be established 
from the outset on solid and unassailable foundations, so as to prevent difficulties later. 

The preparatory work will be especially heavy and your Col!lmittee i~ of opinion that ~t should 
be entrusted to the Secretariat of the League, ass1sted by a spec1al Committee! to be appomted by 
the Council of the League, and consisting of five persons possessed of a Wide knowledge, both 
theoretical and practical, of all the questions coming within the scope of the Conference. 



· In view of the urgency of the matter, it is desir~ble tl~at t~e Council should proce~d at once 
to appoint this small Committee, and if, ~n the ~h?rt ~lme.at 1ts dtsposal hefo~e the end of. Its present 
session, it is unable to arrive at a defimte dec1s1on 1t m1ght delegate th~ ng_ht of appomtment to 
its President, so that the nominations may be made before the next sess1on m December. 

As regards the work of this Committee, a famous precedent has been quoted, namely, the 
London Naval Conference of rgo8-og, the preparation of which ~onstit~tes a. model never yet 
surpassed in the annals of diplomacy. The method and care :With whtch thts Conference w~s 
prepared facilitated the proceedings t;normously. The ~omm1ttee urg~ntly recomme~ds t_hts 
same method to the Committee of Experts and the Secretanat when prepanng the first Codification 
Conference. 

' 
The Preparatory Committee will first of all ~evote its attentio~ t~ the work of the Com.m~ttee ?f 

Experts and to the resplutions passed by vanous le~rned assoc1~tions that have spe~1alis~d tn 
international law. It will also have to pay very particular attention ~ let me emphastse th1s -
to the immense and most noteworthy efforts at codification carried out during the last few years 
by the Pan-American Union. . 

After this preliminary survey, the Preparatory Committee will have to draw up detailed 
. schedules showing the various points which in its opinion the Codification Conference should discuss. 
These schedules would then be sent through the Secretariat of the League of the Governments of 
the Members and non-Members of the League with an invitation to furnish information on ea<;h of 
. the points indicated, with reference to the position of their positive law, their own practice at home 
and in international relations, and, finally, their 'wishes as regards the supplementing of international 

· law and the manner of making good present deficiencies. · 

. When the replies from the different Governments have come in, the Committee would be in a 
position, after comparing them, to establish the points on which there is agreement or any degree of 
divergency, and on these several points would draw up a report the conclusions of which might serve 
as a basis of discussion for the Conference. 

When this work is finished, it would remain for the Council, folloWing the .suggestions of the 
ordinary session of the next Assembly, to decide the date of the Conference, to send out the invita• 
tions, enclosing, in accordance with the First Committee's recommendation, a draft set of regulations 
and indicating a number of general rules, in order to make clear to the States the spirit in which 
the work of the Conference should be conducted and the scqpe of the decisions it may be called 
upon to take. 

Lastly, the First Committee proposes that you should ask the Committee of Experts at its, 
next session- which I hope may be held in 1928 -to complete the work it has already begun. 

\ 
These, ladies and gentlemen, are, in brief, the conclusions reached by your First Committee. 

With the approval of the Assembly the work already undertaken will at once enter upon a decisive 
phase. I cannot sufficiently emphasise its importance. Here, as in nearly all the activities of the 
~e. we find impatient people who criticise our methods, declare they are too· involved and 
too slow, and blame the Committee of Experts for having spent three years over their work and 
produced meagre results which are far too timidly conceived. 

I personally refuse to admit these criticis1ns. To anyone who understands the difficulty of the 
task they must appear quite unjustified. In such a matter it is infinitely better to be over-cautious 
rather than over-hasty. The path of codification is beset with obstacles and pitfalls. We must 
give proof of the wisdom already shown by the Committee of Experts and confirmed by the 
Council and the First Committee, in order to win over those States that are not yet equally prepared · 
to invest international law with the degree of stability and uniformity at which we are aiming. 

Over-hasty general codification is calculated to injure rather than benefit international law: 
Nothing is more deceptive than signing texts which in the end may not be accepted and, what is 
still ~ore serious, may not be respected. It is only when a law has actually become part of the 
consctence of the nations that it can be incorporated in a treaty with any certainty of being ob
served. That is why I for my part shall never regard prudence and circumspection in such matters 
as out of place. . 

. Doubtless the questions selected as subjects for the first Codification Conference are modest 
m th~lves; but a thorough technical study is really necessary, and they constitute excellent 
ma~ for the experiment we wish to make; and if, as I firmly hope, the first Conference achieves 
pract~ results, that will be the best way of giving an active impetus to the League's subsequent 
!'~~ m ~ matter of codification. · When the nations understand more clearly how important 
1t JS m the mterests of peace to invest international law with the stability and precision at which 
w~ are aiming, they will manage to bring pressure to bear on their Governments so that the League 
will gradually extend the scope of its programme. The main thing is to start, to create an atmo
sphere, to establish traditions. We must clear the ground in readiness for our work. · · -

Already what has been done and what is shortly to be done in pursuance of yo~r resolutions 
represents an imme!'5e advance after the tent~tive ~fforts of. the past. I n~ed only remind you that, 
before the foundation of the League of Nations, mternatlonallaw and 1ts codification were the 
sport of circu1nstances and improvised expt;dients. A Government had to take the initiative and 
summon the Conference, and this step was fo~wed by long a_nd complicated: negotiations regarding 
the date, place and programme. The conditions under whtch these negotiations were carried on 



-37-

were such that political influences always or nearly always obscured the real .issue. As a result, the 
work. of the conferences suffered very frequently from insufficient preparation. 

This defect ~as. particularly noticeable at the Second Hague Conference, ~much so, in fact, 
that on the termmabo~ of the Conference opinion was unanimous that the Third Conference, which 
was to have been ~eld m rgr4, should be very carefully prepared. A radical change in the situation 
~as occurred or w~ occur as a _result of the League, the appointment of the Committee of Experts 
m I924 and no~ ~~.th .the ~reat10n of. the Preparatory Committee. Henceforth the League Council 
~an tak~ the Irnba.bve 1!1 .co~vemng a conference, and this act, which will be invested with 
mternabonal authonty, will m 1ts essence reflect- the collective decision of all the countries repre-
sented here. · 

. Not o~y will this obviate the difficulties to which I have alluded, but these conferences, 
b~mg orgamsed by the League and forming part of a general scheme of international organisation, 
will stand a far bette~ chan~e of success; their work will be more methodically and carefully 
prepared; t~e proceedings will be conducted wifu a better comprehension of technical details; 
the St3:tes wpl come to fue debat~s better equipped and gradually, as conferences are convened on 
fuese lines, 1t should become eas1er to achieve results. 

Finally, and this is not the least advantage, when a conference convened in this way has 
framed texts and resolutions, the League's organisation and authority will be of fue utmost help 
in obtaining signatures and ratifications. 

Henceforth, the work of codification will possess its own organs. -If they perform their duties, 
as I ~rrnly hope, with mefuod and circumspection, fuey will lead the nations on, from question to 

, question and from chapter to chapter, to a connected body of written relational law, with facilities 
for revising and supplementing it according to circumstances and to suit fue fresh requirements 
of international life. 

That will be an immense advance. The work we have in view is bound to be a lengthy 
undertaking, but we can rest assured fuat it will lead to definite results. 

I cannot emphasise too strongly the importance of fuis work in fue organisation of peace. 
Three years ago, during our work on arbitration, security and disarmament, we realised clearly fuat 
the dangers of war would never disappear completely until legal rules had been established for fue 
solution of all disputes. The uncertainty and .the vagueness of law at present undoubtedly 
constitute a serious hindrance to the extension of arbitration. 

These defects makefue States hesitate to put their faith in justice in any serious matter, in the 
case of disputes where the interests at stake are too important to justify their accepting in advance 
a decision which a judge might give on his own personal conception of equity. _ 

Whatever confidence one may feel in a man's judgment in these circumstances, if the rules on 
which he is to base his award are not known beforehand, the risk is too great for it to be possible 
to appoint him to arbitrate on the so-called vital interests of the States. 

And now, ladies and gentlemen, I would ask you to consider the conclusion at which the experts 
have arrived. There can be no certainty in very serious matters, there can be no certainty in 
regard to pacific settlement, because we cannot always count on a legal solution. 

Peace will never be really assured until the defects in international law have been remedied 
by a wise regulation of the liberty, to-day absolute and indisputable, which is enjoyed by fue 
States in what is called their domestic affairs. 

It is only when international law has been sufficiently extended to permit of the legal solution 
of all disputes that peace will be assured and the peoples of the world will have a really adequate 
protection against the possibilities of war. · · 

· In a word- and this is my last word- the League of Nations will not really have fulfilled 
its task until, having created an atmosphere of confidence and peace, it has secured for the nations 
the reign of justice on earth. 

THE PRESIDENT: 

Translation: Jonkheer Loudon, delegate 1>f the Netherllinds, will address the Assembly. 

Jonkheer LouDoN (Netherlands): 

Translation: Mr. President, Ladies and Gentlemen.- As the representative of a country 
which counts it an honour to be especially connected with the growth and development of interna
tional law, I should like to say how much we appreciate the fresh impulse which the Assembly 
will, I hope, shortly give to the progressive codification of international law. That the .Assembly 
is taking this action is due to the initiative of Sweden and in particular of the great Swed1sh lawyer 
and statesman, M. Hammarskjold. -

The Netherlands Government did not ask that the proposed conference should be held at The 
Hague; but, as M. Beelaerts von Blokland, the Minister for Foreign AffaU:s, told t!Ie ~ouncil. 
it would be most happy to offer hospitality to the Conference should it be decided to hold It t!Iere. 

I wish more especially to offer my warmest thanks to M. Politis for t!Ie very courteous terms 
in which he spoke of my country and also for the high praise which he bestowed upon the Nether
lands in his report. The League proves, indeed, to be the heir of fue two Peace C~nferences held 
at The Hague, and the choice of t!Iat city as the sea.t ?f th.e proposed ~on~erence, which the Lea~ue 
will convene and prepare, accentuates, as M. Polibs sa1d, the contmu1ty of the efforts (which, 
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thanks to the League, are to-day being placed on a systematic basis) to give greate~ precision and 
finality to international law. I can therefoi:e assure the Conference of a most cordtal welcome by 
the Netherlands Government. 

The PRESIDENT: 

TramlatiOfJ: M. Pella, delegate of Roumania, will address the Assembly. 

M. PELLA (Roumania) : 
TranslatiOfJ: Mr. President, Ladies and Gentlemen - A famous English man of letters, 

Oliver Goldsmith once said that when a professor published a book his colleagues usually observed 
either that it contained no new ideas at all or else that such ideas as it did contain were incorrect. 
We should like, at the outset, to give the lie to this statement by saying that we are among the first 
to recognise the immense importance, the high value and the lofty purpose of the two reports 
on the codification of international law which have been submitted on behalf of the First Committee. 

We venture, however, to intervene in the discussion because we wish to be enlightened on 
certain questions which are still somewhat controversial, and also because we wish to make certain_ 
suggestions which are closely connected with the codification of international law and which 
might be taken up either by the Committee of Experts or by a future Assembly of the League. 

A!:, however, the suggestions we propose to submit concern the problem of the codification of 
international law as a whole, we shall endeavour, in order to avoid prolonging the discussion, to 
concentrate in a single statement our remarks on the reports submitted by M. Politis and M. 
Caballero respectively. 

All who have taken part in the work of the. First Committee and have heard the learned 
statements of Sir Cecil Hurst, M. Fromageot, M. Politis, M. Guerrero and M. Rolin must realise that 
even those jurists who are most eager and impatient to see the work of codification achieved -
amongst whom we do not hesitate to include ourselves -- are bound to recognise and accept the 
important results reached by the Legal Committee. · 

Faced with the two conflicting systems of codification - the full codification of international 
law and progressive codification - it must be recognised that, whatever the scientific value of the 
first system, it is. very difficult, from the point of view of practical realities, not to be entirely in· 
favour of the system of progressive codification, which the Legal Committee prefers. 

The problem, however, is more intricate than appears at first sight, when we think that the 
establishment of the actual system of progressive codification presupposes the adoption of two 
widely different methods, The first consists in determining what questions are ripe for codification, 
taking as sole criterion their degree of maturity, and the second involves the establishment of 
a general and synthetic scheme, including ·nomenclature and the systematic classification of 
the various codifiable questions. 

Nevertheless, the Legal Committee seems to have found a method of surmounting this difficulty, 
and accordingly two reports, both dealing with the problem of the codification of international law, 
are to-day submitted to the Assembly. · · . 

Whatever may be the practical results of the Assembly resolution concerning the preparation 
of a general and synthetic plan of codification, such a resolution, especially in the sphere of public 
internationalla>t, has in any case an importance which cannot be denied. In fact, this resolution 
confirms the necessity of establishing such a plan, although its practical utility has often been 
disputed by certain writers in the past. 

. Obviously this work covers a very wide field, and its achievement calls for perseverence and a 
wtde .k~ow led~e n~t only of the legal conditions but also of the political, economic, social and moral 
conditions which lie at the root of contemporary international life. 
. To ~ute the utility of such a scheme would be to deny the interdependence of problems of 
mter:nabonallaw and also to forget that the progressive transformation of the rules of customary 
law mto rules of positive law must be instinct with the same spirit. 

It is also a mistake to believe that the establishment of such a scheme necessarily means 
the full and immediate codification of all questions of international law, even those which all States 
are not yet ready to accept generally in conventional form . 

. This scheme should aim, as has been said, at determining the fundamental conditions of the 
regtme of peace. ~e irrational division of in~ernationallaw into the law of peace and the law 
of war must thus gtve way to the only law whtch can henceforth be conceived: the law of peace. 

The plan must also .aim a! tranforming certain vague and hitherto disconnected ideas into 
concr~ formula!. In thts way 1t affords a conspectus of all questions which ,are ripe for codification. 

Fmally, under such a scheme, future conventions would rest on a common foundation which 
would ~ring them i~to line with eac:h other.. So will the coping-stone be added to the temple which 
IUccesslve generations have labonously erected for the cult of international law. 

It now remains to ascertain what organisations are capable of drawing up this scheme. For 
0\11' part we do not conceal our preference for unofficial international associations In the atmo- . 
~here of such a:ssociations, with their purely scientific interests and their fre~dom of action 
unmune from political fears and !espon~ibilitie~, the jurist could, at his ease, by induction, conjectur~ 
or ev~ by tempo~ary construction, stnke out mto a new path and carry out original work, without 
any nsk of becommg a mere exegetist. . 

. Only in ~uch conditions can jurists forecast the future developments of international law. 
Wtthout fearmg to be treated as visionaries, they will be able to draw up a declaration of the 
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- rig:hts and duties ~f Sta~es; they will be able, too, to conceive of the existence of inter-Stat~ ' 
pnv.ate law ~overrung pn~ate relations between States which by their very nature do not concern 
the mternahonal com~~Ity at l~ge. Then, again, they will be able to form a conception of the 
true scope of ~e public mtern~t10nallaw of to-morrow, covering only the study of the relations 

· of each S~ate With the commumty of nations; finally, they .vill be entirely free to study measures 
for ensunng respect for international law. . 

Only i':l such an a~mosphe!e can the full scope of the general plan for codification be realised, or . 
the dynamic force of mternahonallaw be felt in all its intensity. 

When, and only when, this preliminary work has been completed and public opinion has been 
thus educated, t?e League's ~rgani~tion~ will be able to begin their part and, taking the work 
alrea?y accomplished as a bas1s of discussiOn, proceed on the same sound and cautious lines to the 
framing of a ~nal plan for codification. · • • 

'W_e therefore entirely approve of the draft resolution, because, instead of requiring the 
Committ~~ of ~xpe~s at the outset to draw up a scheme of codification, it merely asks it to study 
the conditions m which the work could be undertaken; the Committee will thus be able to propose 
that the preparatory work should be entrusted to unofficial international associations. 

In urging this method, however, we should not like it to be thought that we deny the urgent 
need for a general plan of codification; we are among the first to desire that international law should 
speedily become universal. 

Indeed, while recognising that it is impossible to prevent the formation in the New World of 
individual rules of international law arising out of needs peculiar to the American States, we our
selves stressed in the Legal Committee the danger which threatens the universality of international 
law- a danger arising from the fact that international law in America, when codified, will evolve 
along different lines. . 

. We must not delay, then, but at the same time we must adopt a course which will be sure to 
yteld the results desired. We do not, however, propose that, until such .a plan is realised, we 
must remain with folded arms. and let come what may; nothing really useful has ever done by 
such an attitude. · 

We therefore grant the ·i~portance of the First Committee's work, which is so admirably 
defined in M. Politis' report; moreover, that report deals only with the questions which are con
sidered ripe for codification, and does not attempt any general and synthetic plan. , 

· We pass over the parts of the report which concern the date and place of International 
Conference; what interests us is the preparatory work. 

. On this subject the draft resolution recommends the formation of a Preparatory Committee 
composed of five persons who,-besides possessing a wide knowledge of international legal practice, 
must be fully acquainted with the items on the agenda of the First Conference. 

We beg to point out that at least two American legal experts must necessarily sit on this 
Committee, in order that the work of the Conference may be brought into line with the important 
work already done in America. -

As the Conference will meet at The Hague, we must not forget that there must also be a Dutch 
legal expert oa the Committee. 

In these circ~stances, we may well wonder whether the principallegai systems of Europe, 
Asia and, in particular, of the Far East will be adequately-represented by the two experts who 
then remain to be appointed. · 

It must not be forgotten that each of these experts must also have a wide knowledge of the 
questions placed on the agenda - questions which, by their· very nature, are most dissimilar. 
Indeed, the fact of having a wide knowledge of the question of territorial waters does not necessarily 
presuppose the same degree of knowledge in the matter of nationality or State responsibility. 

We should therefore have preferred that the draft resolution, while recommending the forma
tion of a Preparatory Committee, should have left the Council to fix the number of members of that 
Committee. It should be remembered, moreover, that when committees of experts have been set 
up in other branches of the League's work it has almost always been the Council to which this duty 
was entrusted. · 

We venture to hope that the Rapporteur will be good enough to receive our proposal 
favourably or at any rate to denne more clearly the nature of t~e work to be ~ccomplished ~y this 
small Committee of five, in order to dispel the misunderstandmgs under which we have h1therto 
been labouring. • . 

Before dealing with the actual questions which will be submitted for exami'!ation by the fi_rst 
Conference, we cannot pass over in silence the passages in the report which deal w1th the alternative 
systems of unanimity or of a majority as regards the decisions to be r~ach~d.by the Conf~rence. 
We entirely agree with the arguments in favour of the latter system: smce 1t mvolves n? nsk for 
States wishing to reject individual conventions (for they are at fullltbert~ to do so), while at the 
same time it makes it possible for other States to accept draft conventions. . 

The special importance of the report as regards the scope of engagemen~~ entered mto an~ the 
flexibility of conventions must also be mentioned; we fully approve its pr?VIs1ons on ~at subject. 

We now come to the questions submitted to the first conference: wtthout dwellmg ~pon the 
great value of the reports of M. Rundstein and M. Schiicking, a~d. t?e letters accompanymg those 
reports, we should like to say that, in the matter of the respons1b1hty of St~tes, M. Guerrero h<;ls, 
in our opinion arrived at very sound conclusions and has succeeded in drawtng up a mos~ erudite 
report which has been favourably received by the majority of States, _although the quest10n dealt 
with is most delicate and is by its very nature extremely controversial. 
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In addition to these three problems, the Committee of ~xperts also considered t~e questions 
of diplomatiC privileges and immunities and of piracy as haVIng ~ow. re~ched a s~fficient _degre of 
maturity to be codified. We will not dwell upon the reasons which JUstified therr exclusion from 
the Conference agenda. · 

While recognising the theoretical importance of the reports by the Com~ittee o~ Exp~s 
on these two questions, we nevertheless think that the adjournmen~ of ~he question of diplomatic 
privileges and immunities will perhaps be advantageous, because It Wl~ enable the preparat<;~ry 
work to be completed and will also bring it into line with the recent desiderata ?f penal ~octnne 
as to the effective responsibility of diplomatic agents who fragrantly abuse their Immumty and 
openly flout international morality. , . .. 

Finally, as regards piracy, the problem might perhaps have been of ~urrent interest. if the 
universality characteristic of the methods of suppressing piracy had been linked up ~ot Wlth the 
"maritime nature of the crime but with the fact that it is committed in a place which does not 
come under the sovereignty of any State. - · 

An important part of the report is that which deals with the future of .codification. The 
. Committee proposed, in particular,· ~t a permanent legal Committee should be set up under 
the auspices of the League, with a view to strengthening anq ensUring the continuity of efforts 
to achieve codification. , 

Though on financial grounds we defer to the solution adopted, we cannot refrain from empha-
sising the great importance of this proposal. · · 

In America - to confine ourselves to the earliest proposals - the American Institute of 
International Law has ~!ready declared, at its session at Montevideo, that the work of systematis
ing international law urgently calls .for improved methods, to be brought about by the creation of 
technical organs permanently appointed to do this work. 

On this question of the future of codification we would again point out that in certain fields
and unfortunately in the most important - codification will never be achieved unless efforts 
are made to prepare the grounds by other methods than those hitherto employed. 

For example, no one, I think, would deny the great desirability of embodying the question of 
extradition in a general international convention .. 

It is true that, on the list of questions submitted to the Governments by the Committee of 
Experts, extradition and the competence of States in cases of crimes committed outside their 
territories were considered to be not yet ripe f<?r codification. 

We might go further and affirm that in ill questio~ of international penal law, that is to say, 
in a field where a united international front in the campaign against criminality is a categorical 
imperative, the necessary general agreements cannot be concluded, precisely because of the 
sovereign prerogatives to which every State holds in such matters. 

Moreover, if we remember that ordinary criminality, which takes little account of State 
susceptibilities, closely follows the changes and the constantly growing internationalisation of 
contemporary social life -- while becoming international itself too - we at once see the absolute 
necessity of seeking other methods of protecting society against international criminals. 

Foreseeing all these difficulties, the first international Congress on Penal Law, which was 
held at Brussels in 1926, passed a resolution suggesting that no agreement could be reached between 
States unless the method of unifying the fundamental principles for the suppression of crime, 
as contained in certain legal systems, were adopted first. . 

An unofficial international conference of representatives of codification committees will take 
place at Warsaw at the end of the year. This conference is obviously only a prelude to the 
formation of an International Institute for the Unification of Penal Law. 

Clearly such an institute should not aim for the moment at unifying the grounds for indictment 
and _the penalties which are specified in the various codes and which meet the special needs of each 
particular State for the protection of society. · · · · 

On the cont_rary. the institute should for the time being confine itself to subjects such as the 
contrast be!wee~ the systems of territoriality and personality, the solution- often difficult enough 
-of negaby~ disputes as to competence which lead to impunity, international questions relating 
to the repehtwn of offences or complicity,·and matters concerning the international execution of 
safety measures. 

. Only by the grad~ extensi?n over ever larger groups of States of the' same principles for the 
mternatwnal suppression of crimmal offences, especially in the spheres indicated, will it be possible 
to prepare the ground for the codification of subjects of international penal law. · 

In our opinion, t~e Leag~e, as has been said, is primarily a power which should help forward 
the great cause of the mternahonal campaign against evil. It cannot therefore remain indifferent 
to the growth of crime, which constitutes, especially since the war, ~ne of the 'gravest dangers to 
the world. . 

~in~ the.creation of the Ro"?e Institute, which enables us to envisage the ultimate possibility 
of umfymg_pnvate law, was unammously and enthusiastically greeted by legal oplnion throughout 
th~ wor!d, It does f!ot ~~ too bold to propose the formation of an international institute for the 
umficahon of certam pnnc1ples of penal law. · 

Undoubtedly, the solution of many of the problems which may in the future be submitted 
to the League wouW be facilitated by the formation of such an institute. · . · 
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_The L~ague has already been led to deal with certain problems connected with crime; -in 
particular, 1~ has worked to _ensure, from ce~ain poi~ts of view, universality in the suppression 
of the traffic m women and children, the traffic m narcohc dntgs and the sale of obscene publications. 

I~ cannot abandon these ~ctivities, or fail to recognise that penal law is a factor in the 
~stablishment of pea_ce. The a1m of penal law also is peace and order. As had often been said, 
1t has to co~b~t _hostile natural forces and the disastrous perverted passions which lead communities 
as well as mdiVlduals to the abyss of crime. · 

W,e will con~ne our~lves ~or ~he moment, on behalf of the Roumanian delegation, to the idea 
of settmg up an mternational mstitute for the unification of penal law. 

It_will be the task of~ future session of the Assembly and of the individu.il Governments to 
apprec1ate the scope of th1s proposal and contemplate the possibility of carrying it into effect . 

. In c~>nclus_ion, we :>hould like to say that Roumania is entirely in favour of the most extensive 
cod1fica~10n of mternatu:~nall~w. She considers this work to be one of the League's most important 
tasks, smce only by cod1ficahon can the reign of arbitration in international relations be effectively 
assured... · · 

. Like. mel!'be~s of society, States which form part of the international community do not 
rebel agamst ]ushce, but they want to know what the law is that they must obey. The nations 
sincerely desire arbitral justice; what they dread is arbitrary justice. 

It is therefore for the League to remove all obstacles to arbitration. A great speaker whom 
we regard with both admiration and affection has said in this Assembly: "Peace through arbitra
tion! " Let us·adopt this admirable maxim, completing it thus, if you will allow us: "Peace 
through arbitration, and real and effective arbitration through the codification of international 
law I" 

THE PRESIDENT: · 

. Translation: Sir Cecil Hurst, delegate of the British Empire, will address the Assembly. 

Sir Cecil HuRsT (British Empire): 

Mr. President, Ladies and Gentlemen- I am afraid that in the minds of many the codification 
of international law is not an enlivening subject, but if all the bodies which deal with such a question 
as this had had an opportunity of listening to the brilliant exposition of the subject which our 
Rapporteur gave us this morning I think that the opinion now so largely held about codification 
might change. After all, if the codification of international law is not a subject which excites 
popular enthusiasm, it is work that requires to be done and it is work which undoubtedly excites 
popular interest. You ·will have learned from the Rapporteur's statement, and also from the 
report, of the scheme which is now outlined and of the proposal to appoint this expert Committee. 
The reason for this course is as follows: after three years of work since the League of Nations first 
took up this question and although we have only a modest programme of three subjects to lay 
before the Conference which it is proposed to hold, we yet are in the position that there is much 
preparatory work to be done. If an expert Committee is appointed to frame questionnaires, 
the answers to those questionnaires can only come from the Governments, and therefore, as 
regards this preparatory work that still remains to be done, we must secure effective and adequate 
co-operation by the Governments. 

What is the codification of international law ? Is it much more than endeavouring to write 
down with reasonable precision what the rule of law is, the rule of law being founded, at bottom, 
upon the practice of States: and if questionnaires are sent out to Governments asking for infor
mation to be supplied, it is because it is only through action by the Governments themselves that 

· the Expert Committee will be able to obtain reasonably clear and precise knowledge as to the 
practice of Governments upon the various points. 

We have been listening during the last few minutes to a very interesting and eloquent speech 
from the honourable delegate for Roumania, in which he expressed some disquiet as to the smallness 
of the Expert Committee which it is proposed to set up, and he asked whether, as regards the two 
members who would alone be available for the rest of Europe in this small Committee of five, it 
would be possible to find men who would have the necessary knowledge of all the systems of 

Eurorthink, if I might venture to suggest to the Assembly, that the answer to that criticism is 
to be found in the fact that it is not to be the business of this Expert Committee itseU to supply the 
information upon which the codification will be based; their task is only to indicate the points 
upon which knowledge ~s req~ired, and it is for ~e Govern~ent_s themselv~ to provide ~at 
detailed information wh1ch will lead up to the ultrmate codification for wh1ch we are hop1ng. 
If that were not so, if would be necessary to have not a Committee of five but a c:<>mmittee of ~fty 
since if the intention is to obtain detailed knowledge of the laws and the practice of the vanous 
State's it is for each Government, or for a national representing each Government, to supply that 
inforo{ation, and we cannot trust merely to the intervention of the Expert ~mmittee._ . 

My reason for asking to be allowed to say a few words to the Assem_bly 1s that I th1nk that if 
the Assembly - as I trust it is going to do - accepts the report before 1t, that acceptance should 
be taken as a pledge that the Governments whi~h are repre~nt~d here w!ll co-operat~ in this_ work 
by supplying to the utmost of their power precise an~ deta~d mfo~a.hon ~ to therr p~chc~ on 
all these points. Do not let us under-estimate the diffi<:ulhes that he m thiS tas~ of codifi<:at~01~. 
This subject has been one which has attracted international lawyers for generations, and 1f 1t IS 
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now only, in the year 1927, that the League of Nations is approaching. th~s task, it i~ beca~se 
hitherto the e!lorts that have beenforthcoming have led rather to a realisatiOn of the d1ffic!lllies 
than to an adequate achievement of results. · . 

If upon the pl~n that is ~ubmitt~d to yo~ now w~ can secure. that essenhal elem~nt of Govern
ment co-operation m supplymg the mformatlon r~qmred, there 1s no reaso!l why th1s task sh~uld 
not be carried through with success. After all, 1f the progra~me for th~s first conference IS a 
modest one, may we not hope that if it is carried throug~ W1th success .1t may lea~ on, as our 
Rapporteur has suggested, to other conferen~es, f~arried Wlt_h the same skill. and havm~ the same 
task before them so that ultimately, they also m the1r turn bemg successful, will each add 1ts modest 
contributions to the whole, until at last the entire field of international law is covered by accepted 
and acceptable as well as clear and precise rules ? : 

That, ladies and gentlemen, is a great dream. But let me return to what 1s the fundamental 
issue before us now, namely, that, if we are to make this first conference a success, there must be the 
spirit of co-operation by the.Governme~ts .. We must not trust entirely to ou~ Expert Com~itte~. 
So far as we are concerned m Great Bntam, I can only say that that help w1ll be forthcommg m 
the confident hope that all other Governments will do likewise. 

THE PRESIDENT: 

Translatio~t: M. Politis, Rapporteur, will address the Assembly. . . 

M. PoLITIS (Greece), Rapporteur. 

Translation: I should like to add a few words to second Sir Cecil Hurst's very judicious remarks 
on the composition of the small Preparatory Committee for the first Codification Conference. 

I am afraid that Professor Pella's recommendation is due to a misunderstanding.. There is 
no question of again going over the ground already covered by the Committee of Experts, which 
has done such valuable work under the chairmanship of M. Hammarskjold, since it was formed in 
1925. It is merely a matter of compiling annotations which have been made, drawing up a 
questionnaire, and cequesting and awaiting replies from the different Governments. This work, 
of course, demands judgment and immense application, but is not a matter of personal opinion. 
If it is to be properly done it is essential that the Committee should be small, and so,. after careful 
consideration, the Sub-Committee and, later, the First Committee llmited this Committee to five 
members. 

I feel I must point out that geographical divisions and the various conceptions of jurisprudence 
and legislation need not be taken into account, as, I repeat, there is no question of creative work, 
but merely of compilation. If we fail to clear up the misunderstanding under which I fear Professor 
Pella is labouring, difficulties may arise when the Council comes to appoint this Committee. The 
five members to be chosen must have a thorough theoretical and practical knowledge of all the 
questions on the agenda of the Conference, but apart from that the Council need not concern 
itself with the nationality or the system of jurisprudence and legislation represented by the members 
of the Committee. It seemed to me necessary to say this in order that the appointment of the 
Preparatory Committee by the Council might proceed smoothly and as quickly as possible. 

THE PRESIDENT: 

Translatiolt: If no one else wishes to speak, I will put to the vote the resolutions of the First 
Committee, which read as follows: · 

"The Assembly: 
" ~aving considered the documents transmitted to it by the Council in conformity with its 

resolution of June 13th, 1927, and the report of the First Committee on the measures to be 
taken as a result of the work of the Committee of Experts for the Progressive Codification of 
International Law; . 

"Considering that it is material for the progress of justice and the maintenance of peace to 
define, improve and develop international law; · · 

" Convinced that it is therefore the duty of the League to make every effort to contribute 
to the progressive codification of international law· 
. "O~rving that, on. the basis o_f the work of th~ Committee of Experts, to which it pays a 
sm~e tnbut~, systematic preparations can be made for a first Codification Conference, the 
holding of wh1ch m 1929 can already be contemplated: 

"Decides: 

"(1) To submit the following. questions for examination by a first conference: 
" (a) Nationality; 
" (b) Territorial Waters; and 
" (c) Responsi~ility of States for Damage done in their Territory to the Person or 

Property of Foreigners; . 

~· (2) _To_ requ~t the Co_uncil to in.stru~t the Secretariat to cause its services to study, on 
the_lines md~cated m the F1rst Committees report, the question of the Procedure of Inter
nab~! Con~erences and Proced~re for t~e Conclusion and Drafting of Treaties; 

1 (3)_ To mstruc~ the Economic Committee of the League to study, in collaboration with the . 
n':~::t~~~~~~~:'lw~efhfre~~nw~~ ~ny othfer orhganisati?n spec!ally intereste~ in this 

n erms, or w at species and m what areas, mterna-
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tional.protection of !llarine !au~a ~ou~d be established. The Committee will report to th~ 
Counc1l the results of 1ts enqurry md1catmg whether a Conference of Experts should becon\'ened 
for such purpose at an early date. 

. "(4) To ~k the Council to make arrangements with the Netherlands Government with a 
VIeW to choosmg The Hague as the meeting-place of the first Codification Conference, and to 
summon the Conference as soon as the preparations for it are sufficiently advanced;' 

" (5) To entru~t the Council with the task of appointing, at the earliest possible date, a 
:r:reparatory. Comrruttee, composed of five persons possessing a wide knowledge of interna
tional practice, legal precedents, and scientific data relating to the questions coming within 
the scope of ~e first Codification Conference, this Committee being instructed to prepare a 
report co!llp~s1~g sufficiently detailed bases of discussion on each question in accordance 
w1th the md1catwns contained in the report of the First Committee; 

" (6) T~ r~o~mend the Council to attach to the invitations draft regulations for the 
Conference, mdicatmg a number of general -rules which should govern the discussions more 
particularly as regards: ' 

" (a) The possibility, if occasion should arise, of the States represented at the 
Conference adopting amongst themselves rules accepted by a majority vote; 

" (b) The possibility of drawing up, in respect of such subjects as may lend themselves 
thereto, a comprehensive convention and, within the framework of that convention, 
other more restricted conventions; 

" (c) The organisation of a system for the subsequent revision of the agreements 
·entered into; and 

" (d) The spirit of the codification, which should not confine itself to the mere 
registration of the existing rules, but should aim at adapting them as far as possible to 
contemporary conditions of international life; 

" (7) To ask the Committee of Experts at its next session to complete the work it 
has already begun. " 
The resolutions were adopted. · 

g8. Proposal by the Delel\ation of Paral\uay for the Preparation of a General and Comprehensive 
Plan of Codification of International Law: Report of the First Committee: Resolution, 

THE PRESIDENT: 

Translation: The next item on the agenda is the examination of the First Committee's report 
on the proposal by the delegation of Paraguay for the preparation of a general and comprehensive 
plan of codification of international law (See page so). 

(On the invitation of Jhe Presitlent, M. Caballero, Rapporteur, took his place on the platform.) 

THE PRESIDENT: 

Translation: M. Caballero, Rapporteur, will address the Assembly. 

M. CABALLERO (Paraguay), Rapporteur: 

Translation: Mr. President, Ladies and Gentlement- I trust the Assembly will permit me 
to offer a few remarks on the report and draft resolution which I have the honour to submit for 
your approval on behalf of all my colleagues of the First Committee. 
· The proposal by the delegation of Paraguay suggests a new programme of work for the League, 
an important and vast undertaking which will supplement and embrace the work it has already 
accomplished. Codification or, more exactly, the adoption of rules for such a large number of 
problems of international law is an immense and arduous task. Nevertheless, as all these questions 
are interdependent, it is essential to have a general scheme clearly planned in advance. 

It is also because we fear that legal particularism may hinder the work of codification of 
international law that this proposal has been made. 

We must eschew all rivalry between one system of codification and another, otherwise, instead 
of unifying law, they will merely accentuate the present differences. 

By adopting this proposal, the Assembly will once again evince its attachment to the universal 
principle which is the very basis of the Covenant. It is, indeed, the League's bounden duty to 
undertake this task, which, once successfully accomplished, will not only possess a high moral 
value but will go far towards creating universality in international law. 

The less we delay, the better. As M. Scialoja, who helped to draft the Covenant, very rightly 
observed in the First Committee, the greater the progress of codification in America - and codifi
cation is, of course, an excellent thing for that continent itself- the greater will be the difficulties 
in the way of the ultimate unification of international law. 

It is therefore necessary to maintain the closest possible co-ordination between the work of 
codification iii America and in Europe. As M. Rolin reminded us in his speech yesterday, this is 
one of the useful and necessary aims of our work, and if we make no attempt to establish contact 
we shall destroy the bridge that links our work with that which is being done in America. We 
should, by co-ordination, be able to modify our procedure and expedite our ~ork, if necessa:r. 

We fully realise that such a task cannot be undertaken and completed rap1dly, but we thmk 
the time has come to take a broad view of the question and begin our investigations. 
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We are quite prepared to accept the amendmeJ?t prop~sed by th~ Swedish delegation, in order 
to avoid delay in continuing the work in hand ~nd m carrymg out this. new plan. . 

Moreover, public opinion, that powerful mstrument of p~ce~ will not tol~rate delay .. The 
Inter-Parliamentary Union, which more than any other association. ca~ call1tself the di~ect 
representative of the opinions and feelings of the nations, drew attentiOn m o!le of the resolutiOns 
it passed at its last meeting in Paris to the.important an~ urgent nat~re of th~s work .. 

The problems most immediately engagmg the attention of the Latm-A~encan States !I;I"e th?se 
relating to the development of international law- and of course, too, techmcal pro~lefJ?s, m Which 
connection the delegation of Paraguay last year asked one of the League's orgamsations - the 
Health Section - to despatch a Mission. to South America. 

At the very first session of the Assembly in 1920, M. Pueyrredon, .the first delegate of the 
Argentine Republic- a country which we all hope to see again amongst us next year- pleaded 
for the codification of international law. . 

How could it be otherwise? As M. Raul Fernandes, the eminent Brazilian jurist, whose 
absence we all regret so deeply, very aptly pointed out in his remarkable speech to the Assembly 
in 1925, any international disputes which might arise between American nations would be legal 
rather than political in character. 

Consequently, it is in the legal sphere, and especially in that of the codification of international 
law, that the League could, by developing its influence render inestimable services to the American 
States. Thus will the bonds that unite them with Geneva be strengthened and tha prestige of 
the Permanent Cowt of International Justice increased. 

The outlawry of war is the most vital question of to-day. To enable respect for law to be 
forced, to render jurisdictional functions less hazardous, a positive law, applicable to all nations, 
must be established, to paraphrase with Mr. S. Brown Scott a celebrated dictum of Cicero. "Non 
eril alia lex Romae, alia nunc, alia posthac, sed et apud omnes gentes, et omni tempMe, una eademque 
lex obtinebit",let us say: "The same law will govern London and Paris, Berlin and Rio de Janeiro, 
Havana and Washington." ' 

THE PRESIDENT: 
. . 

Translation: If nobody else wishes to speak, I will put to the vote the resolution of the First 
Committee, which reads as follows: ' 

" The Assembly, 
"Having taken note of the First Committee's report on the proposal of the delegation of 

Paraguay for the preparation of a general and comprehensive plan of codification of inter-
national law, • 

" Desires to place on record the importance which it attaches to the spirit underlying the 
proposal of the delegation of Paraguay; · . . 

" Requests the Council to invite the Committee of Experts to consider at its next session 
under what conditions the work referred to in the said proposal coflld be undertaken; 

"And will decide later upon the course to be adopted after taking note of the suggestions 
of the Committee of Experts and the opinion of the Council in regard thereto. " 

The resolution was adopted. 
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V. REPORTS ADOPTED BY THE ASSEMBLY. 

(a) PROGRESSIVE CODIFICATION OF L~TER.~ATIONAL LAW. 

REPORT OF THE FIRST COMMITTEE TO THE ASSEl\ffiL Y. 

Rapporteur : M. PoLITIS (Greece). 

The First Committee appointed a Sub-Committee to study the various questions referred 
to the Committee by the Assembly in connection with the work of the Committee of Experts 
for the Progressive Codification of International Law, 

The Sub-Committee was composed of M. RoLIN (Belgium), Sir Cecil HuRsT (British 
Empire), M. PoLITis (Greece), Dr. LIMBURG (Netherlands), Dr. CABALLERO (Paraguay), 
Count RosTWOROWSKI (Poland), M. GuERRERo (Salvador) and M. LoFGREN (Sweden). 

The Sub-Committee adopted a report which was approved, with slight modifications, 
by the First Committee on September 23rd, 1927. 

The First Committee submits this report to the Assembly and recommends the adop
tion by the Assembly of the resolution proposed therein. 

REPORT SUBMITTED TO THE FIRST COMMITTEE ON BEHALF 

OF THE SUB-COMMITTEE. 

Rapporteur : M. PoLITIS (Greece). 

Your Sub-Committee has very carefully examined the documents forwarded by the 
Council to the Assembly, and it has reached the following conclusions, which it has the honour 
to submit for your approval. 

The Committee of Experts appointed by the Council in pursuance of the Assembly 
resolution of September 22nd, 1924, for the progressive codification of international law, 
having completed the first stage of its discussions, submitted a report to the Council on 
April 2nd, 1927. In its annual sessions of 1925-27, it has performed the mission entrusted 
to it with a zeal, conscientiousness and ability which deserve unqualified praise. The 
Assembly will no doubt wish to associate itself with the tribute of thanks already paid by the 
Council to the distinguished Chairman, and the Rapporteurs and members of the Committee. 

The Committee recommended to the Council five subjects of international law which, 
in some of their aspects, are, in its opinion, now ripe for regulation by international action, 
and stated what it considered to be the most appropriate method for carrying out the preli
minary work. It mentioned also two other subjects of a more particular character for which 
it suggested a special procedure. 

On the report of the Polish representative, M. Zaleski, the Council expressed a number 
of highly interesting opinions on the Committee's conclusions. . 

It is for the Assembly to decide what action should be taken in respect of the Com
mittee's proposals and the suggestions which the Council has made regarding them. 

-
I. QUESTIONS WHICH NOW APPEAR RIPE FOR REGULATION BY INTERNATIONAL AGREEMENT. 

The five questions which now seem to the Committee of Experts to be ripe for codification 
are the following : 

(1) Nationality ; 
(2) Territorial Waters; 
(3) Diplomatic Privileges and Immunities ; 
(4) The Responsibility of States for Damage done in their Territories to the. 

Person or Property of Foreigners ; 
(5) Piracy. 
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at pr~!e~~:st1!i~~~~f:!i~~di~f:~a~Y~;~ti;?~~~e~h=~:1~~~~\~f!~~!JEaJ:~u~~i~!r:~if~~=~ 
on one s1de Neither of these two ques Ions, on h t t •t · h t diff' It at the present time is important enoug o warran 1 s ment seems somew a 1cu • 
insertion in the agenda of the propo~ed Co~?-ference. . g 'th this view for it is essential 

your sub-Committee was unammous m concurnn WI . . . • nf h ld 
to the success of the work in hand that the agenda of the First Codification Co erence s ou 
not be unnecessarily overburdened. il' ti to the 

The Sub-Committee was further in agreement with the Counc s sugged bn as . I 
two articular uestions which the Committee proposed should be governe Y a specia 
procfdure, viz. ( (1) the question of the llrocedure of internatio~al c~nfhrencei~:tFo':C:l~~: 
for the conclusion and drafting of treaties ; and (2) the question o · t e exp . 
products of the sea. - . . f · · th t th A s mbly should As regards the first question, the Sub-Committee IS o opm10n ~ . e s ~ . 
ask the Council to instruct the Secretary-General to have the question mvestigatedG by hlB 
services. To this end, all available precedents on the subject.would ~e collected, }~e o;erbt 
ments being asked to give information as to the~r ow~r p~ac~c~, which t~er w?u no ~u 
be prepared to do; and research by an~ discussion With ~~~I VIdual specialists m t~e variOus 
countries should be encouraged by givmg as much publicity as may prove possible to the 
results of the enquiry. · . d · 
. As to the second question, the Sub-Committee wholly concurs m the reco~men atio~s 

of the Committee of Experts and of the Council. T_her~ is no. do~t that manne fauna !S 
exposed to the risk ?f early exte~mination ~y exploitation which IS opposed . to economic 
principles. International protection would fill a real need and at the . same time I_Ileet the 
wish of all the Governments concerned. It would be well worth while to establish such 
protection by means qf an international agreement framed. by a conference of experts. 
At the same time, it is quite certain that, at the present stage, there can be no thought 
of immediately convening such a conference, and we must be content fo~ the present to pa':e 
the way for it. For that purpose, it would be well to refer the question to the Econo~c 
Committee of the League for investigation, suggesting that it should seek the co-operation 
of the International Council at Copenh~gen and. of any other body particularly ~o~ce~ne<~: in 
the matter. This done, the Economic Committee would report to the Council, mdicating 
how far it was possible to convene a conference. In addition, the Assembly might pass a 
resolution urging that this investigation should be carried out as expeditiously as possible 
so that the meeting of the conference need not be too long delayed. . 

It has been asked whether it would be possible to propose that further questions in ad
dition to those mentioned above might be added to the programme of the First Codification 
Conference. What will be said below regarding the necessity of careful and methodical 
preparation for the Conference will show how difficult it would be to allow such· a possibility. 
At the Conference no right of initiative can be admitted. It will not even be possible 
for new questions to be put on the programme during the preparatory work. To do so 
would disorganise the whole scheme. Exercise of such an initiative can only be conceived 
in the form of submitting to preliminary enquiry new questions the examination of which 
would be reserved for a subsequent conference . 

• • • 

II. THE FIRST CoDIFI¥ATION CoNFERENCE. 

As the number of subjects now ripe for codification is limited to the three questions 
already stated; your Sub-Committee, following the example of the Committee of Experts 
and the Council •. debated whether th.ese questions ought to be dealt with separately at several 
con~erences, or Simullaneously.at a smgl~ ~onference, which might be subdivided into different 
sections. It was of the unammous opm1on that the second alternative was, for more than 
one reason, !he better. Not only did it present the advantage of a grea~ saving of time and 
money but It would also go further towards satisfying the interest taken by public opinion 
in the pn~blem of codification. . . 
. It sho~;IId. be observed, ho~ever, that, if it proved impossible for the Conference to finish 
Its .work w1thm the space of t1me which the Governments participating were able to devote 
to It, arrangements would have to be made to enable it to hold successive sessions at fixed 
intervals until it had completed its programme. 

It remains to consider the date, place and manner of convocation of the Conference. 

(a) Date of the Conference. 

The date depends essentjally on the preparation necessary for framing the agenda of the 
Conference, a matter which we shall discuss presently. It is impossible to foresee at all 
exactly how long this will take. All that can be said is that it is highly desirable that the 
prepar~tory work should be performed as rapidly as possible so that the Conference may meet 
some time m 1~29. It is to be hoped that the work will have reached a sufficiently advanced 
stage for the moth session of the Assembly to fix the date for which the Conference can be 
summoned. 
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(b) Place of the Conference. 

F?r the place of the Conference, the Sub-Committee, in accordance with the suggestion 
made m the Committee, proposes The Hague. This choice is good for many reasons. 

T~e Ha~e, on account' of its atmosphere of serenity, so precious to all who have stayed 
the_re, IS th~ Idea~ place for an assembly met to co-operate in a difficult task, the success of 
which calls m a h1gh degree for calm and reflection ; further, the First Codification Conference 
might rally more States if it met at The Hague than in any other town ; The Hague was the 
seat of the two Peace Conferences to the heritage of which the League of Nations may be said 
to have succee.de~ ; to convene the First Codification Conference at The Hague would demons
tra~e the contmmty of the effort - nn effort to-day rendered more systematic by the good 
offices of the ~eague- to invest international law with a little more precision and stability ; 
lastly, the choice of The Hague would be a compliment to the Netherlands Government, which, 
throug~ its repeated initiatives in connection with the codification of international public 
and pnvate law, has never failed to render valuable service to the cause of international 
understanding. · 

From the statements of the Netherlands representative at the Council, we may venture 
to hope that, if the Assembly accepts the proposed choice, the Netherlands Government 
would willingly accede to the Council's request and extend its hospitality to the First Codifi
cation Conference. 

(c) The method of Convocation of the Conference. 

Your Sub-Committee is unanimously of opinion that the convocation and preparation 
of the First Codification Conference should be left entirely to the League of Nations. When 
this point was discussed in the Committee, it was forcibly shown that any other course would 
be interpreted by a section of public opinion as a real blow to the prestige of the League . 

• 

• • • 

III. PREPARATION OF THE CoNFERENCE • . . 
Knowledge of the nature of the work to be undertaken, added to the experience gained 

from certain important conferences in the past, lead to the conviction that, in order to ensure 
the success of the First Conference on Codification, it is absolutely essential that the pro
gramme and organisation should be carefully and methodically prepared. This is all the 
more necessary as the coming Conference is to be the first of a long series of similar Con
ferences and will establish a tradition which, if it is to be fruitful, must be based on solid 
and unassailable foundations. 

The preparatory work will be specially heavy. It will demand from those who undertake 
it great sacrifices of time and considerable theoretical and practical knowledge. It must for 
this reason be entrusted to the Secretariat of the League assisted by a special organisation. 
Your Sub-Committee is of opinion that this organisation should be a Committee limited to 
five persons, possessed of a wide knowledge of international practice, legal pr~cedents and 
scientific data relating to the problems to be resolved. They should be appomted by the 
Council. · 

This special organisation must above all make use of the work of the Committee of 
Experts, taking into account at the same time the resolutions which have already been 
adopted or are in process of. being framed by such l~arned associatio!ls .of internationa.l ~aw 
as the Institute of International Law, the International Law AssoCiatiOn and other Simil~r 
bodies. Where necessary, it could apply directly to these bodies and request them to devote 
the work of their next session to the questions which will be dealt with by the First Conference 
on Codification. Lastly, in order to ensure the universality of international law, it should 
take into account the extensive and remarkable effort at codification made during recent 
years by the Pan-American Union. 

After this preliminary work, which would be in the nature of a gener~l survey of ~he 
subjects to be dealt with, the Committee would have to undertake an enqUiry, approachmg 
the Governments of the States Members and non-Members through the Secretariat, according 
to the following plan : . . . . . 

It would first of all draw up a schedule for each of the quest10ns commg within 
the scope of the programme of the Conference, indicating the various points V:hich were 
suitable for being examined with a view to reaching agreement thereon. T~~se pomts sho!lld 
be detailed as fully as possible so as to make them perfectly clear and facilitate th~ rephes. 
The States would be invited to furnish information on each point from the followmg three 
points of view : 

(a) The state of tbeir positive law, internal and interna?o~al, with, as far 
as possible, circumstantial details as to the bibliography and JUrisprudence ; 

(b) Information derived from their own practice at home and abroad ; 

(c) Their wishes as regards possible additions to the rules in force and the 
manner of making good present deficiencies in international law. 
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in drawing up the schedules, the C~mmittee sho!lld follow as far as possible the pre• 
cedent offered by the minute and methodical preparation for the London Naval Conference 
of 1908-1909. . · 

The schedules would' then be sent through the Secreta~y-Gene~al to ~he differ~nt Gover!l
ments, with an invitation to reply within a reasonable time, which m1ght be f1xed at SIX 

months. . · 'd d h. t 't 
If after examining the replies from the Governments, the Committee cons1 ere t a 1 

would 'be useful to make further enquiries of some of them, .it would ~tate in a fresh schedu~e 
the precise points upon which further particulars were desired. Th1s schedule would agam 
be sent to the Governments concerned through the Secretary-General. . 

At the end of its enquiry, the Committee would be in a position, after comparmg the 
information sent by the various Governments, to establish the points on which there was 
agreement or any degree of divergency, in respect of e3;ch aspect of the questions to ~e d_ealt 
·with. The result of this comparative study of each smgle aspect should be embodied m a 
report, the conclusions of which might serve as detailed bases of discussion.for the _Conferen_ce. 

In his report to the Assembly in 1928, the Secretary-General should g1ve full mformatlon 
concerning the progress made by the Committee. 

When the Committee's work was finished and the bases "of discussion for each item on 
the Conference's programme had been fixed, it would remain for the Council to decide 
the date of meeting and the form of the invitations. 

In your Sub-Committee's opinion, the Council, in sending the invitations, should not 
confine itself merely to enclosing the reports and bases of discussion prepared by the Prepara
tory Committee. The lessons taught by the experience of the Second Hague Conference 
and your Sub-Committee's anxiety to ensure the complete success of the First Codification . 
Conference lead it to think that the Council should also send the Governments invited to the 
Conference a draft set of regulations for the work, and that it would be highly desirable that, 
in this document, a number of general rules should be indicated with precision in order to 
make clear the spirit in which the work of the Conference would be conducted and also the 
scope of the decisions it would be called upon to take. · 

. Your Sub-Committee considers that these rules should include the four following : 

(a) Rule of Unanimous Vote or Majority. 

Although it is desirable that the Conference's decisions should be unanimous, and every 
effort should be made to attain this result, it must be clearly understood that, where unam
mity is impossible, the majority of the participating States, 'if disposed to accept as among 
themselves a rule to which some other States are not prepared to consent, cannot be prevented 
from doing so by the mere opposition of the minority. 

(b) Rule of the Scope of the Engagements entered into . 

. I~ .such matters _as may le_nd themselves ~o this, it would be use!ul to provide for the 
possibility of concludmg two kmds of conventwn: a very comprehensive convention on the 
general rules of the subject, likely to be accepted by all States ; and a more restricted conven
tion, which, while keeping within the framework of the other convention, would include 
special rules binding only upon such States as might be prepared to accept them . 

. (c) Rule of the Flexibility of the Conventions. 

As these agreements are meant to define and fix the law, it is not to be supposed that 
they could be concluded for limited periods or with the option of denunciation. They must 
be perf!lan~nt. B~t, with the double objec~ of facilitating their acceptance by all States and 
of makmg 1t possible to adapt the rules la1d down to the changing needs of life, it would be 
desirable to provide an organised system of revision, such as follows : 

Any convention drawn up by the Conference would be subject to revision after the 
expiration of an initial period of ten years if a request to that effect was received from a 
certain numb~r of signatory States. In that case, it would be for the Council of the League 
to summon a conference at ~he earliest possible opportunity to consider what amendments. 
were to be made in !he convention the revision of which had been demanded. 

(d) Rule of the Spirit of the Codification . 

. Cod!fication of international law can be imagined in several forms. It might be a mere 
regtstratwn of the _law i!l force. It might be something more if, instead of merely recording 
the rules already m eXIstence, an attempt were made to adapt them to practical needs 
~stly, it might be an entirely original work designed to make good the present deficiencie~ 
m ~he law or to replace the ~ld rules by new. Although it is very difficult to Jay down 
stnctly beforehand m what sp1rit the work of the First Codification Conference should be 
cond~cted, it can ~e stated that while, in order to lead to useful results, the Conference must 
~~fr~n fr?m. making too many innovations, it cannot limit itself to the mere registration 
. t e e~1stmg l~w. I~ must, !is .far as possible, adapt the rules to contemporary condi

~hoa~• t~f 1Sternatlo'!al life. It 1s m ord~r to avoid any misunderstanding on this matter 
. h" eh htates wh1ch are to take part m the Conference should be apprised of the spirit 
m w 1c t e work of codification is to be undertaken. 
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IV. FuTuRE OF CoDIFICATION. 

It was proposed to· the Committee that a fermanent organisation for codification should 
be formed, by constituting a permanent !ega committee and perhaps enlarging the Legal 
Section of the Secretariat. Your Sub-Committee is unanimous in thmking that these plans . 

·are, to say the least, somewhat premature. The experience of the Preparatory Committee 
and the proposals which it may formulate next year should first be awaited. 

As regards the continuation of the work of the Committee of Experts, your Sub-Com
mittee endorses the opinion expressed in M. Zaleski's report, which represents the views of 
the Committee itself. The Committee should hold the session which it contemplates for 
the purpose of completing the work it has already taken in hand, so soon as funds are 
available ; but it would be premature to ask it at present to carry its enquiries further. 
It would be better to await the results of the work which it has already accomplished. 

V. CoNCLUSION. 

As conclusion to the above observations, your Sub-Committee froposes that you should 
adopt and submit to the Assembly the following draft resolution : 

" The Assembly : 

" Having considered the documents trlfnsmitted to it by the Council in confor
mity with its resolution of June 13th,1927, and the report of the First Committee 
on the measures to be taken as a result of the work of the Committee of Experts 

·for the Progressive Codification of International ~aw. 

" Considering that it is material for the progress of justice and the mainten
ance of peace to define. improve and develop international law ; 

" Convinced that it is therefore the duty of the League to make every effort 
to contr.jbute to the progressive· codific"ation of international law ; 

" Observing that, on the basis of the work of the Committee of Experts, to 
which it pays a sincere tribute, systematic preparations can be made for a first 
Codification Conference, the holding of which in 1929 can already be contemplated : 

"Decides: 

"(1) To submit the following questions for examination by a first 
Conference : 

" (a) Nationality ; 
" (b) Territorial Waters ; and 
" (c) Responsibility of States for Damage · done in their Territory to 

the Person or Property of Foreigners ; · 

" (2) To request the Council to instruct the Secretariat to cause its services 
to study, on the lines indicated in the First Committee's report, the question of the 
Procedure of International Conferen-ces and Procedure for the Conclusion and 
Drafting of Treaties ; 

" (3) To instruct the Economic Committee of the League to study, in colla
boration with the International Council at Copenhagen and any other organisation 
specially interested in this matter, the question whether and in what terms, for 
what species and in what areas, international protection of marine fauna could 
be established. The Committee will report to the Council the results of its enquiry 
indicating whether a Conference of Experts should be convened for such purpose 
at an early date. 

" (4) To ask the Council to make arrangements with the Netherlands 
Government with a view to choosing The Hague as the meeting-place of the first 
Codification Conference, and to summon the Conference as soon as the preparations 
for it are sufficiently advanced ; 

" (5) To entrust the Council with the task of appointing, at the earliest pos
sible date, a Preparatory Committee, composed of five persons P.ossessing a wide 
knowledge of international practice, legal precedents, and scientific data relating 
to the questions coming within the scope of the first Codification Conference, 
this Committee being instructed to prepare a report comprising sufficiently 
detailed ·bases of discussion on each question, in accordance with the indications 
contained in the report of the First Committee ; 

1 This resolution was adopted by the Assembly on September 27th 1927. 
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. " (6) To recommend the Council to attach to the invita~ions draft regulation~ 
for the Conference, indicating a number of general rules wh1ch should govern the 
discussions, more particularly as regards : 

"(a) The possibility, if occasion should arise, of the States repres~n~d 
at the Conference adopting amongst themselves rules accepted by a maJOrity 
vote; 

" (b) The possibility of drawing up, in respe~t of such ~u~jects as may 
lend themselves thereto, a comprehensive convention and, w1thin the frame
work of that convention, other more restricted conventions ; 

" (c) The organisation of a system for the subsequent revision of the 
agreements entered into ; and · 

" (d) The spirit of the codification,- which shou~d not confi_ne itself to 
the mere registration of the existing r:u~es, but ~hould 11;1m at _adapting them as 

. far as possible to contemporary conditions of mternational hfe ; , . 

" (7) To ask the Committee of Experts ~t its next session to complete the 
work it has already begun. " · _ , . 

• 

(b) PROPOSAL BY THE DELEGATION OF PARAGUAY FOR THE PREPAIL\TION OF 

A GENERAL AND CO~IPREHENSIVE P:f.AN OF CODIFICATION 

OF INTERNATIONAL LAW. 

REPORT SUBMITTED BY THE FIRST COMMITTEE TO THE ASS~MBLY. 

Rapporteur : Dr. CABALLERO (Paraguay): 

The First Committ~e referred the proposal of the delegation of Paraguay to the Sub
Committee which it bad appointed to report on the various questions arising out of the 
work of the Committee of Experts for the Progressive Codification of International Law. 
The Sub-Committee consisted of M. RoLIN (Belgium), Sir Cecil HuRsT (British Empire), 
M. PoLITIS (Greece), Dr. LIMBURG (Netherlands), Dr. CABALLERO (Paraguay), Count 
RosTWonowsKI (Poland), M. GuERRERO (Salvador) and M. LoFGREN (Sweden). 

The Sub-Committee adopted a report which was approved with slight modifications by 
the First Committee on September 23rd, 1927. The First Committee submits this report to 
the Assembly and recommends the latter to adopt tbe resolution contained therein. · 

S MAi$dAI h 

-
REPORT OF THE SUB-COMMITTEE. 

Rapporteur: Dr. CABALLERO (Paraguay). 

The First Committee bas asked the Sub-Committee to present a report on the proposal 
submitted by the delegation of Paraguay at the plenary meeting of the Assembly on September 
lOth, 1927, inviting the Council to entrust the Committee of Experts with the preparation 
of a general and comprehensive plan of codification of international law, paying due regard, 
as far as possible, to the work of codification which is being carried on in America. 

It is unnecessary to mention the considerations which led the delegation of Paraguay 
to submit this proposal, as they were explained in detail both in the Assembly and at the 
meeting of the First Committee on September 16th, 1927. . 

The proposal was referred to the. Sub-Committee of the First Committee, for 
consideration m the light of the results already obtained by the Committee of Experts for 
the Progressive Codification of International Law, and bearing in mind the views and 
opinions expressed by the First Committee. · 

b
. The_ Sub-Committee considers that the proposal of the delegation of Paraguay is of the 
Jghest_mteres.t ~or the attainment of unity and universality in international law. 

It lS of opm~o.n t~at it !"ould b~ advisable to consider the possibility of framing a general 
dra!t plan of ~odifJcahon, With spec1al reference to nomenclature, and the systematic classifi
c~dbondof IU~J.ects, with a view to their progressive codification as and when they are con
I! ere sufflclen~ly ripe. 
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· In carrying out this task, regard should be had, as far as possible, both from the scientific 
and practical standpoints, to the advance of theory, to the work already accomplished by 
learned bodies and to the vast and remarkable efforts at codification which are being carried 
on in America. . . 

The task might be entrusted to a special Committee chosen by the Council : the members 
of this Committee should not merely possess individually the required qualifications, but 
should also represent the main forms of civilisation and the princ1pal legal systems of the 
world. The Sub-Committee, however, considered that it would be premature to appoint 
any spe<!ial organ for the purpose at the present time.· It is preferable to wait until the 
Assembly is in a position to draw up the future programme of work for the Committee 
of Experts. It would be sufficient for the moment to invite the Committee of Experts 
to consider at its next session the conditions under which the problem might be investigated 
and to present a report to the Council, which would communicate these suggestions to the 
Assembly. 

The Sub-Committee has accordingly the honour to propose that the following draft 
resolution be submitted to the Assembly for its approval : . 

' 

Draft Resolution.l 

" The Assembly, 

"Having taken note of the First Committee's reyort on the proposal of the 
delegation of Paraguay for the preparation of a genera and comprehensive plan of 
codification of international law, · 

"Desires to place on record the importance which it attaches to the spirit 
underlying the proposal of the delegation of Paraguay : 

"Requests the Council to invite the Committee of Experts to consider at its 
next session under what conditions the work referred to in the said proposal could 
be undertaken : 
, . "And will decide later upon the course to be adopted after taking note of the 
suggestions of the Committee of Experts and the opinion of the Council in regard 
thereto." 

VI. APPOINTMENT OF THE PREPARATORY COMMITTEE 
FOR THE CODIFICATION CONFERENCE. 

Note by the Secretary-General. 
On September 28th, 1927, M. SoKAL, the representative of Poland, submitted a report 

to the Council on the action to be taken on the following resolution, which was adopted by 
the Assembly on September 27th, 1927 : 

" The Assembly decides : .. . . . . . . .. . . . . I I I I I I I I I I I I I I I I I I I I I I o I • I 

" 5. To entrust the Council with the task of appointing at the earliest possible 
date a Preparatory Committee composed of five perso!ls ~~ssessing a ~de know
ledge of international practice, legal precedents and ac1entif1c data relatin~ to the 
questions coming within the scope of the first Codi~i~tion ~onference, ~h1s Com
mittee being instructed to prepare the report, compnsmg sufficiently detailed bases 
of discussion on each question, in accordance with the indications contained in the 
report of the First Committee. " 

· The Council, on the proposal of the Rapporteur, decided to authorise its Actin~ ... ..sfdent, 
in consultation with the Secretary-General, to appoint the members of the Comm1ttee m the 
interval between the forty-seventh and forty-eight sessions of the Council_. 

As a result of this decision, the Acting President, after submitting a bst of the proposed 
nominations to his colleagues on the Council, has appointed the following persons to serve 
on this Committee : 

Professor BASDEVANT, 
Counsellor Carlos Castro Ru1z, 
Professor FRANI(OIS, 
Sir Cecil HuasT, 
M. Massimo PILOTTI. 

• This resolution was adopted by the Assembly on September 27th 1927. 



[Distributed to the Council, 
the Members of the League . c. 44. ltf. 21. 1948. v. 
and ot~er Governments.] · 

Geneva, February 15th, 1928. 

LEAGUE OF NATIONS 

FIRST CODIFICATION CONFERENCE 

Schedules of Points drawn up by the Preparatory 

- Committee for Submission to the Governments 

· · The Preparatory Committee for the- International Law Codification Conferencet has 
cons~dered .each of the questions on the progra!llme of th~ forthcoming Conference and the 
studtes which have been made of these questions, and, m accordance with the resolution 
adopted by the Assembly on September 27th, 19271, the Committee requests the Secretary
General of the League of Nations to ask the States for information on the points enumerated 
below. 

In order to render the work to be undertaken possible and successful, States are requested 
:to furnish information as precise as possible from the three following points of· view : . 

(a) The state of their positive law, internal and international, with, as far as 
possible, full details as to the ~ibliography and jurisprudence ; 

(b) Information derived from their practice at home and abroad; 
(c) Their views as regards possible additions to the rules in force and the manner 

of making good existing deficiencies in international law. 
The points upon which information is desired are the following : 

A. NATIO~ALITY. 
• 

I. The general principle that the acquisition and loss of its nationality are matters which. 
by international law, fall solely within the domestic jurisdiction of each State. 

. It appears necessary to take as the point of departure the proposition that questions of 
nationality are in principle matters within the sovereign authonty of each State and that in 
'Principle a State must recognise the right of every other State to enact such legislation as 
the latter considers proper with regard to the acquisition and loss of its nationality. The 
consequence should be that any question as to the acquisition or loss of a particular natiOnality 
by any person is to be decided by application of the law of the State of which the person is 
claimed to possess, or not to possess, the nationality. -

Are there, however, limits to the application of these two principles 'l Is there no limit 
to the right of the State to legislate in this matter? Is a State bound in every case to 
recognise the effects of the law of the other State ? 

II. Case of a :person who possesses two nationalities. • 

It appears that three cases must be distinguished : 

1. The question may arise before the authorities and courts of a State which attributes 
its nationality to the person concerned. The first sentence of Article 5 of the preliminary 
draft drawn up in 1926 in the course of the discussions of the Committee of Experts for the 
Codification of International Law recognises the right of each State to apply exclusively 
its own law. 

• The Committee, which was appointed under the Council's resolution of September 28th, 1927, consists of 
Professor BASDEVANT, l\1. carlos CASTRO·Rutz, M. FRo\N(.ots, Sir Cecil HUR!IT and M. Pu.onr. It met at Geneva 
from February 6th to 15th, 1928, under tbe chairmanship of Professor Basdevant. 

I The minutes of the discussion of the question of codification by the Council and the Assembly or the League or 
Nations In 1927 have been published seperately In the document C.548.M.196.1927.V. 

S.d. N. 900 (F.) 830 (A.) 2/28, Imp. d'Ambilly, PubUcatlona of the League of Nations 

V. LEGAL 
1928. v. 1. 
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2. The question may arise directly between ~wo ~tates each ?f which. considers t~e 
rs n to he its national. The point to be determmed IS Whether e1ther Of these S.tates IS 

:~ti~ed to exercise the right .of diplomatic protection on behalf of the pers.on as agamst the 
other State (see Articles 1, 5 and 6 of the preli~nary_ d_raft of th!! Committee of ~perts). 
If no answer covering all cases can be giv!!n, certam _subsidiary questu~ns should be considered. 
Can such diploll)atic protection be exerc1sed a~ agamst a State of. which .the.per~on concerned 
has been a national since his birth, or as against a State of w~Ich h~ IS a natiOnal through 
naturalisation or in which he is domiciled or on behalf of which he IS or has been charg~d 

. with political' functions 'l Or, finally, is the admissibility or inadmissibilio/ of ~he exercise 
of diplomatic protection as between the two States governed by other considerations capable 
of being formulated 'l 

3. The question may present itself to a third State. ":hat principle ~ecid_es w~ch 
nationality is to prevail over the other? Should preference_ be_given to the. natlonaht)' 'Yhich 
corresponds to the domicile of the person concerned (the c~IteriOn adop_ted m the p~ebmm~ry 
draft of the Committee of Experts and by the InternatiOnal Committee of Junsts which 
met at Rio de Janeiro in 1927), or to the nationality which corresponds to the person's 
habitual residence (the criterion adopted by the Conference on Private International Law 
at The Hague in 19:l8), or to the nationality last acquired; or should account be taken of the 
person's own choice; or should preference be given as between the conflicting laws to the one 
most clossly resembling the Jaw of the third State itself; or should some other element of the 
case determine which nationality is ~o prevail 'l · 

Ill. Loss of nationality through naturalisation abroad and authorisation to renounce 
nationality. 

· Does the Joss of nationality result directly from the naturalisation in the foreign country? 
Or, on the contrary, is it the authorisation to renounce the former nationality which causes 
that nationality to be lost, and, if so, how and at what date 'l Is there an exact correspondence 
between the loss of the former nationality and the acquisition of the new nationality by 
naturalisation, especially as regards date? If such correspondence does pot exist, is it desirable 
to establish it by an international· convention 'l 

IV. Effect of naturalisation of parents upon the nationality of minors. 

V. Application of laws conferring the nationality of the State on persons born within its 
territory to the case of children of persons enjoying diplomatic privileges, and, in general, 
of persons exercising official functions on behalf of a foreign Government, such as consuls, • 
financial agents, members of a llJilitary or commercial mission, etc. 

If these laws are applicable to such children, should the cases of double nationality which 
result be treated in accordance with the rules ordinarily applicable or in accordance with 
different rules 'l · 

I~ t~ese Jaws do not automatically apply to such children, are they give1_1 the opportunity 
of cla1mmg the benefit of them 'l . · 

VI.: Application of laws conferring the nationality of the State on persons born in its territory 
· to the case of a child born in the territory while the parents were ~erely passing through. 

VII. Nationality of a child of unknown parents, of parents having no nationality, or of 
parents of unknown nationality. · • 

VIII. Nationality of a child to whom the parents' nationality is not transmitted by, operation 
of law. · · 

The Committee has in mind the case of a child born abroad the law of whose parents 
makes transmission of their nationality conditional upon their birth on the national territory, 
or, again, the case of an illegitimate child whose parents are of different nationalities and who, 
under the national law of the father, should possess the mother's nationality, and, under 
the natiooallaw of the mother, should possess the father's nationality. 

In cases of this nature, should the child be considered to possess the nationality of the 
parents, or one of them, or the nationality of the State of birth ? 

IX .. Is ~irth on b_oard a m!!rchant ship to _be assimilated, as regards acquisition of nationality 
· m virtue of buth, to birth on the territory of the State whose flag the ship flies: 

(a) When the birth occurs while the ship is on the high sea 'l 
(b) When it occurs while the ship is in the territorial waters of a foreign State? 
(c) Whenit occurs while the ship is in a foreign port? 

X. Option by a person entitled to. double nationality. Conditions governing such option 
~~there ~n option between the two nat!onalities or a power to renounce one of them and: 
If ao, Which ? Can the system of option be made general Of be extended and if so to 
what extent ? ' ' 
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XI. Loss ~f nationality by a ~om~n as the result of marriage with a foreigner. f. 
Assummg such loss of nationality to be the rule of the woman's national-law· is it 

eonditioJ?al on the n~tiona~ law of the husband ~onf~rring his nationality on the wo'man? 
In hke manner, 1f dunng the period of mamed hfe a change occurs in the nationality 

of the husband, is loss of nationality by the woman, assuming it to be the rule of her national 
law, conditional upon the new national law of the husband giving her the husband's new 
nationality ? . , 

XU. Status of a woman who, after acquiring the nationality of her husband in consequence 
of or during her marriage, recovers her original nationality after dissolution of the 
marriage. 

Does the woman in such a case lose the nationality which she acquired in consequence 
of or during the marriage? It seems necessary to consider separately: (a) the case where the 
recovery~ of the original nationality occurs automatically by operation of law; (b) the case 
where the recovery results from the decision of a public authority; and (c) the case where the 
·recovery results from a declaration of intention by the woman herself. 

XIII. Other effects of marriage upon nationality. 

XIV. Eftect of a change hi the status of an illegitimate child (recognition, legitimisation) 
· upon the child's nationality. . . 

In what cases and to what extent is there such an effect? More particularly, if the 
illegitimate child loses the former nationality, is such loss conditional upon acquisition of 
another nationality (that of the father or of the mother, as the case may be) ? 

XV. Effect of adoption upon the nationality of the adopted child. 

In what cases and to what extent is there such an effect ? More particularly, if the 
adopted child loses the former nationality, is such loss conditional upon acquisition of the 
nationality of the adoptive parent ? 

B. TERRITORIAL WATERS. 

I. Nature and content of the rights possessed by a State over its territorial waters. 

It would seem possible to take as the point of departure the proposition that the State 
possesses sovereignty over a belt of sea around its coasts. This involves possession by the 
State in the belt of the totality of those rights which constitute sovereignty, so that it is not 
necessary to specify that, for example, it has legislative authority over all persons, power 
to make and apply regulations, judicial authority, power to grant concessions and so forth. 
It is obvious that m exercising its sovereignty the State must respect the limitations imposed 
by international law. It has therefore to be determined what those limitations are (see points 
IX, X, XII, XIII). 

The breadth of the belt will be considered under point III. . 
The question arises wh~ther it is possible for spec~al rights belonging to anot~er ~tate 

to restrict or exclude the nghts of the coastal State m the belt. Are such specral nghts 
claimed by any State ? If so, what is the extent and the ground of the claim ? Is the 
claim admitted by other. States? · 

II. Application of the rights of the coastal State to the air above and the sea bottom and 
subsoil covered by its territorial waters. · _ 

III. Breadth of the territorial waters : 

(a) Breadth of the territorial waters subject to the sovereignty of the State (three miles, 
six miles, range of cannon, etc.). 

_(b) Does the State admit any claim by any foreign State to exercise sovereignty, in 
virtue of usage, special geographical co~ figuration, or any oth.er ground, ~vera grea.ter breadth 
of territorial waters than that over which the former State 1tself exercrses soverergnty along 
iis own coasts? 

(c) Does the State claim to exercise rights outside the territorial waters subject to its 
sovereignty ? If so, what. precisely are those rights ? On what are they founded ? Are 
they claimed within a belt of fixed breadth or within an indeterminate area of the waters 
adjacent to the coast but outside the territorial waters ? · 

(d) Does the State admit any claim by any foreign State to exercise such rights outside 
the territorial waters subject to the sovereignty of the latter State ? 

(e) Whatever be the existing law, is it consider~d possible ~nd desirable to embody 
in a convention an agreement upon one of the followmg alternatives : _ 

(1) . A uniform breadth for territorial waters would be fixed for all States and for 
all purposes; · 
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(2) A uniform breadth for territorial waters would be fixed fo~ all.purposes bu~ 
the breadth might be different for different States on the ground of special circumstances, 

(3) The territorial ·waters in which 'the State exercise~ sovereigntY would be 
delimited, but beyond such li.mits! within a~ area to be .determined, the State w~uld be 
entitled to exercise such special nghts as m1ght be specified ? . 

IV. Determination of the base line for calculation of the breadth of territorial waters. 

. (a) Along the coasts. Js th~ line tha.t of low tide follo~ng the. sinuosities oft~e coast'; 
or a line drawn between the outermost pomts of the coast, Islands, Islets, or rocks , o~ so~e
other line? Is the distance between islands and the coast to be taken into account m th1s 
connection ? 

(b) In front of bays. Breadth of the bay to be taken into account. Historic bays. Bays 
whose coasts belong to two or more States. 

(c) In front of ports. 

V. Territorial waters around islands. 

An island near the mainland. An island at a distance from the mainland. A group of 
islands; how near must islands be to one another to cause the whole group to possess a single 
belt of territorial waters? 

VI.. For the purposes of points IV and V, what is meant- by an island? 

VII. Straits. 

Conditions determining what are territorial waters within a strait connecting two areas 
of open sea or the open sea and an jnland sea : (a) when the coasts belong to a single State ; 
(b) when they belong to two or more States. 

VIII. Line of demarcation between hiland waters and territorial waters. A port. A bay. 
The mouth of a river. · 

IX. · Obligations of the coastal State in regard to innocent passage of foreign ships through 
its territorial waters. / · 

Rights of passage:. (a) of merchant ships; (b) of warships; (c) of submarines. 
Anchoring in territorial waters while exercising the right of passage. . 
Anchoring in case of distress. 
Rights of passage of persons and goods. 

X. Regulation of the passage and the anchoring in territorial waters of foreign warshfps. 

· Penalties for non-observance of the local laws and regulations. Right to require the 
ship to depart. · · . · 

XI. It is to be remembered in connection with points IX and X that the Committee of 
Experts for the Progressive Codification of International Law did not include in the 
scope of i_ts work questions relating to war and neutrality. . 

XII.. 1:-i~it~tioi!-S upon the exerci.se of. the s~vereignty of the coastal State as regards 
JUnsdJctlon m the case of a foreign ship passmg through its territorial waters. 

. ~s the coastal State precluded from exercising jurisdiction: (a) in civil cases; (b) in 
cnrtunal cases ? · · 

Is jurisdicti~n ?ill~ exercisable iii respect o! occurrences happenin!J during the passage? 
Art: th~re distmctlo~s to be made accordmg to whether the sh1p is passing· through 

the temtorial waters on Its way to or from a port of the coastal State or is merely passing 
through. such waters? · 

Are there distinctions to be !fi~de according to whether the effect of the ~ccurrences does 
or does not extend beyond the ship Itself or the persons on board or according to other criteria ? 

Arrest of a person on~ ship passing through territorial waters. · · 
• 

XIII. Limitations upon the exercise of the sovereignty of the coastal State in fi~cal ~atters. 

. M~y dues. be levied UJ:?~n foreign ships passing through territorial waters ? If so, is their 
collect!on .subJect t~ conditions : dues collected to cover expenses incurred in the interests 
of navigatiOn, equality of treatment, exemption for ships forced to take refuge in the territorial 
waters, etc. ? 
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XIV. Continuation on the high seas of pursuit of a foreign ship commenced within territ9rial. 

waters.· · · 
.· - .Is such pursuit p~rmitted 't If so, to what conditions or restrictions is it subject (zone 
cont1guous to the temtorial waters, entry into the territorial waters of another State, etc.) 't. 

XV. Jurisdiction o~er foreign merchant ships within maritime ports. 

Should this point form the obJect ·of a provision of the convention on territorial waters. 
To meet the eventuality of the above question being answered affirmatively, to what 

ex~ent may the coastal State exercise: (a) civll jurisdiction, (b) criminaljuris,diction, over such 
ships and the persons on board 't Measures of execution involved in the civil jurisdiction 
(arres~). Right of the authorities of the ·coastal State to make an arrest upon a foreign ship. 

C. RESPONSIBILITY OF STATES FOR DAIIAGE CAUSED IN TIIEIR TERRITORY . . . 
TO THE PERSON OR PROPERTY OF FOREIG~ERS. 

,. 

I. The responsibility of a State in international law for damage caused in its territo~ to 
the person or property of foreigners must be distinguished from the responsibility 
which under its laws or constitution such State may have towards its nationals or the 
inhabitants of its territory. In particular, a State cannot escape its responsibility under 
international law, if such responsibility exists, by appealing to the provisions of its 
municipal law. 

II. The juridical basis of the i~~rnational responsibili~ of a State. 

It seems possible to take as the point of departure the proposition that recognition of 
a political unit as a member of the community governed by international law indicates that 
the States by which it is recognised assume that such unit will_conform to certain standards 
of organisation and behaviour and will obey the standards and rules which in general govern 
the conduct of States. The community thus established between all such States implies for 

· each of them the obligation to conform to such standards and rules in their relations with one 
another. It will follow that: (a) a political unit which declines to admit the obligation to 
conform to these standards and to obey these rules cannot claim to be considered as a member 
of the community governed by international law; (b) that a State which fails to comply 
therewith, as regards the person or the property of foreigners on its territory, incurs 
responsibility and must make reparation in such form as may be approJ?riate. . 

It would be desirable to know whether the principle above stated IS regarded as correct, 
and, if not, on: what principle _the international responsibility of the State is based. 

III. Acts of .the legislative organ. 

Does the State become responsible in the following circumstances : 

1. Enactment of legislation incompatible with the treaty rights of other States or with 
its other international obligations 't Failure to enact legislation necessary for the purpose of 
implementing the treaty obligations of the State or its other international obligations? · 

2. Enactment of legislation incompatible with' the terms of concessions or contracts 
granted to or concluded with foreigners or of a nature to obstruct their execution ? . . 

3. . Enactment of legislation infringing vested rights of foreigners 't 

4. · Repudiation of debts 't 

IV. Acts relating to the operation of the tribunals. 

Does the State become responsible in the following circumstances ; 

1. Refusal to allow foreigners access to the tribunals to defend their rights 't 

2. Decisions of the ·tribunals irreconcilable with the treaty obligations or the 
international duti~s of the State ? • 

3. Unconscionable delay on the part of the_tribunals 't 

4. Decisions of the tribunals which are prompted by ill will against foreigners as such 
or as subjects of a particular State 't 

· 5. In what other circumstances may a State' incur responsibility on account of an 
· unjust decision given by its tribunals 't 
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v. Acts of the executive organ. . 
Does the State become responsible in the following circumstances, and, if so, on what 

grounds does liability rest : 
1. . Acts of the executive Government (higher authorities of the State) : 

(a)- Acts incompatible with the terms of concessions or contracts granted to or conciuded 
with foreigners or of a nature to obstruct their execution '1 

(b) Repudiation of debts '1 _ 
(c) Failure to exercise due diligence to protect _individu~ls, more particularly those in 

respect of whom a special obligation of protection IS recogmsed - for example : persons 
invested with a public character recognised by the State '1 

(d) Unwarrantable deprivation of a foreigner of his liberty '1 

2. Acts or omissions of officials : 

(a) Acts or omissions of officials w~en actil!-gwithill:, th~ limits of their auth?rity? . If 
such acts or omissions are contrary to the mternatiOnal obligations of the State or tamted With 
illegality under the municipal law or marked by culpable negligence, how far is this fact 
to be taken into account '1 Are there other factors which must be taken into account in order 
to establish responsibility on the part of the State '1 Do the same rules apply to damage caused 
.on the sea -for example : by a collision with a warship '1 

(b) Acts of officials in the national territory in their public capacity (actes de fonction) 
but exceeding their authority '1 · · 
. (c) Acts of officials in a for~ign country, ~uch as. diploma.tic agents or consuls acting 
within the apparent scope of, but m fact exceedmg, their authority '1 _ . . . 

(d) Acts or omissions of officials unconnected with their official duties '1 

(e) Where a rlght of recourse against the official in question is excluded : (z) by some 
act on the part of the State, e.g., an amnesty or act of indemnity; or (iz) by some rule of law, 
such as immunity from the jurisdiction of the courts '1 

VI. Acts or omissions of bodies hercising public functions of a legislative or executive 
. character (communes, provinces, etc.). . ' 

VII. Circumstances in which the 'acts of private persons causing damage to the person or 
property of a foreigner in the territory of a State may be the occasion of liability on the 
part of the State, and grounds on which such liability arises, if it does arise : 

(a) Failure on the part of the State authorities to do what is in their power to preserve 
ord~r and prevent crime, or to confer reasonable protection on the person or property of a 
foreigner. · 

(b) Failure to exercise reasonable diligence in punishing persons committing offences 
·against the person or property of a foreigner. 

(c) If the acts were directed against a foreigner as such, should this fact be taken into 
account '1 · . . 

(d) If the foreigner who has suffered damage had adopted a provocative attitude against 
· the persons who inflicted it, should this fact be taken into account '1 

VIII. Res_ponsibility of the State in the c.ase of damage done to the person or property of 
. a foreigner when the forces or officzals of the State were engaged in suppressing 

insurrections, riots or mob .~i~lence; property destroyed during the struggle; closing 
of a port to commerce ; requisitions, etc. 

IX. Da.mage done to the person. or property o_f foreigners by persons ~ngaged in insurrections 
or nots, or through mob VIOlence. Is, m general, the State hable, or .not liable in 
such cases ? · · · ' 

What is the position: 

(a) Whe~e negligence on the part of the Government or its officials can be established, 
or where conmvance on the part of the latter -can be shown ? 

(b) . Where the Govern~I_~ent pays compensation for damage done in such cases to its 
own nationals or to other foreigners '1 • 

. · (c) :wttere a rebellion is successful and the insurgent party which did the damage is 
mstalled m power and becomes the Government ? -

(~ Where _the ~ovement is directed against foreigners as such or against persons of 
a particular nationality ? 
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X. Responsibility:of the State in the case of a subordinate or a protected State, a federal 
State and other unions of States. 

XI. Circumstances in which a State is entitled to disclaim responsibility. What are the 
conditions which must be fulfilled in such cases : . 

(a) . When the State claims to have acted in self-defence? 

_(b) When the State claims to have acted in circumstances which justified a policy of 
repnsals 'l · 

(c) When the State claims that circumstances justify the unilateral abrogation of 
its contractual engagements 'I · 

~ (d) When the individual concerned has contracted not to have recourse to the 
diplomatic remedy 'l 

Xll. Is it the case that the enforcement of the responsibility of the State under international 
law is subordinated to the exhaustion by the individuals concerned of the remedies 
afforded by the municipal law of the State whose responsibility is in question 'I 

• XIII.. National character of the claim. 

It is recognised that ~h~ international responsibility of a State can only be enforced by 
the State of ')Vruch the md1v1dual who has sullered the damage is a national or which affords 
him diplomatic protection. Some details m1ght be established as regards the application 
of this rule. ' · · 

Is it necessary that the person interested in the claim should have retained the nationality 
of the State ma.IUng the cla1m until the moment at which the claim is presented through Ule 
diplomatic channel, or must he retain it throughout the whole of the diplomatic procedure, 
or until the_ clmm 1s brought before the arbitral tribunal or until judgment is given by the 
tribunal'/ Should a change occur in the nationality of the person making the cla1m, are there 
d1stmctions to be ma<le according to whether his new nationality is Ulat of Ule State against 
Whlch the claim is made or that of a _third State, or according to whether his new nationality 
was acquired by a voluntary act on his part or by mere operat10n of law 'I · 

Are the answers g1ven to the preceding questions still to hold good where the injured 
_person dies leavmg he1rs of a dillerent nationality 'l 

If in the answers g1ven to the precedmg questions it is considered that a claim cannot be 
upheld except for the Denetit of a nat1ona! 01 the State making Ule claim, what will be the 
pos1t10n lf some only of the individuals concerned are nationals of Ulat State 'l · 

XIV. Reparation for Ule damage caused. 

Should this point form the object of a provision of the agreement to be reached ? 
To meet the eventuality of Ule above question being answered atlirmatively, what answers 

should be given on the following points : 

• (a) Performance of Ule obligation ? 
(b) Pecuniary reparation 'I What factors are to be taken. into account i~·cal~ul!lting 

the indemnity 'I Actual proved losses 'l Loss of profits 'l lnd1rect damage : lf th1s 11 not 
admissible, how is it to be distinguished from direct damage 'l Moral damage'/ May an 
indemnity be claimed by way of a mere penalty for the wrong done 'I From what date may 
interest be granted 'I Is account to~ taken of expenses i.ncurred !or the purpose of obtaining 
reparation from the State responsible for the damage 1n quest10n 'I 

(c) Reparation other Ulan pecuniary'/ Apologies? Punishment ofthe guilty individuals? 
. (d) .When the responsibility of the Sta~ arises only from a fail!Jre to take proper meas~res 

after the act causing damage had been committed (for example: fallure to prosecute the gu1lty 
individual), is any pecuniary reparation due from it to be limited to making good the loss 
occasioned by such omission 'I · 

XV. Enquiry, conciliation. arbitration, judicial settlement. 
Should this p'oint form the object of a provision of the agreement to be reached ? 
To meet the eventuality of Ule above question being answered affirmatively, what 

· answers should be given on the following points : 
(a) To what extent have: (z) an international enquiry, (ii) conciliation. (iii) arbitration 

been employed to settle disputes between States as to responsibility for damage caused 
to foreigners in Uleir territories 'I 

(b) }low far is recourse to such methods of procedure obligatory under general or apecia 
treaties 'I 

(c) Is it desirable that recourse to such methods of procedure, or certain of them, should 
be made obligatory 'I · 

· (d) Should jurisdiction be given to the Permanent Court of International Justice in 
preference to any oUler jurisdiction ? . 
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C9MMI'{TEB OF· EXPERTS ~FOR THE·· PROGRESSIVE~~ . 
. CODIFICATION. OF .INTERNATIONAL LAW: . . ' .... 

,LE1T:ER i>AT~D ~UNE 28TH, 1928, FROMTH~ CHAIRMAN OF TJIE 
COMMITTEE TO THE SECRETARY-GENERAL, REPORTING ON 
THE WORK OF THlt FOURTH SESSION OF THE COMMl'J,'TEE, 

·HELD IN JUNE 1928, AND COMMUNICATING TO THE SECRETARY
GENERAL A, QUESTIONNAIRE t'\ND VARIOUS REPORTS,'· ' 

·Note by the $ecretary-Gentral: 
' ' 

· The Secretary-General has the honour to communicate to the Council· and to· the· delegates 
to the Assembly, as well as to the Governments of the Members of the League and other 
Governments, the letter reproduced below from the Chairman of the Committee of Experts -for the 
Progressive Codification of International Law, which gives an account of the work of the Committee 
at its fourth session and transmits to the Secretary-General a questionnaire and various reports 
adopted by the Committee. · · · - · · 

In accordance with the procedure laid down for the work of the Committee, the questionnaire 
. has been communicated to the Governments for their consideration(document C.J4J.M.Ioi.I928.V). 

The Committee's report on the recommendations of the Mixed Committee for the Repression 
of Counterfeiting Currency has been submitted to the Council (document C.344-'t928.V). 

- The other documents mentioned in the Chairman's letter, namely, the report to the Council 
on the questions which appear ripe for international regulation and the report on the proposal 
made at the eighth session of the Assembly by the delegatiQn of Paraguay, will be submitted for the 
consideration of the Assembly at its session of the present year in accordance with a decision of the 
Council which, on June 4th, 1928, authorised the Secretary-General to place these reports directly 
before the ~mbly. ' 

LETTER DATED jUNE 28TH, 1928, FROM THE CHAIRMAN OF THE COMMITTEE OP EXPERTS 
TO THE SECRETARY-GENERAL. 

The Committee, by its terms of reference, was required: 

(1) To prepare a provisional list of the subjects of international law the regulation of 
which by international agreement would seem to be most desirable and realisable at the present 
moment; · 

(2) After communication of the list by the Secretariat to the Governments of States, 
whether Members of the League or not, for their opinion, to examine the replies received; and 

(3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences for 
their solution. 

The Committee, at its fourth session, held at Geneva from June 22nd to June 28th, 1928, has 
decided to make a report to the Council on certain subjects which appear to have become 
" sufficiently ripe " and on " the procedure which might be followed with a view to preparing 
eventually for conferences for their solution :·. It further ins~ructs me ~o com~unic~te ~o yo~ the 
annexed questionnaire drawn up at the sess1on by the Committee. This questionnaire IS entitled 
·"No. 12-Domicile ". 

This is the third communication of the kind made under the Committee's terms of reference. 
In accordance with these terms of reference, the Committee will be obliged if you will be so 

good as to request the various Governments to send to you, within the period indicated: in th~ 
questionnaire, their opinion upon the question whether and to what extent the regulation, by 

S.d. N. J5oo (F.) 122S (A.) 7/>M.Impr. Kundig. Publications of tbe Leaaue of Nations 
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international agreement, of the subject treated in the questionnaire is desirable and realisable in 
the near future. · 

· If circumstances permit the Committee to meet at a sufficiently early date, you are requested 
to transmit the replies to it for examination, with a view to the preparation of a report to the 
Council under the Committee's terms of reference. Should this not be possible, the Committee 
requests you to transmit the replies direct to the Council in order that the latter may take such 
measures as may appear to it to be appropriate. 

In a letter of April 2nd, 19271, I had the honour to inform you that the Committee, at its 
third session, felt that it should abstain from submitting new subjects for examination by sub
committees. Accordingly the Committee has, on the present occasion, had before it only the 
three reports of Sub-Committees, examination of which had, for various reasons, been adjourned. 
One of these reports forms the basis of the questionnaire above mentioned. The two others, which 
deal with the question of the application in international law of the notion of prescription and the • · 
question of the legal ~sition of private non-profit-making international associations and private 
international foundatlons, have been examined by the Committee which, however, for variou&.·· 
reasons, has found that it was not desirable to send questionnaires to the Governments on the 
matters treated in the reports. 

· The reasons which, at its third session, induced the Committee to abstain from undertaking 
the study of new questions, still exist. · · 

Under these conditions, the Committee feels that, before resuming its activities with a view 
to pursuing the task entrusted to it, it should await new circumstances or instructions. 

I have the honour to request you, in the name of the Committee, to transmit the above 
observations to the proper quarters. ' 

The Committee begs to attach to the present letter two reports adopted by it, under special 
terms of reference, on lhe subject of the proposal made at the eighth session of the Assembly by 
the delegation of Paraguay and on .the subject of Recommendations VII and VIII which were 
formulated by the Mixed Committee for the Repression of the Counterfeiting of Currency. 

Geneva, June 28th, 1928. 

• Document C. 100. M. 74• 1927 V. 

(Signed) Hj. L. HAMMARSKJOLD, 

Chairman of the Committee of Experls. 
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Geneva, June 27th, 1928 

Committee of Experts forth~ Progressive Codification 
of International Law 

QUESTIONNAIRE No. 12 
Adopted hy the Committee at its fourth session, held in June 192~. 

DOMICILE 

The Committee has the following terms of reference : 

(1) To prepare a pro\isionallist of the subjects of international law the regulation 
of which by international agreement would seem to be most desirable and realisable 
at the present moment; 

(2) After communication of the list by the Secretariat to the Governments of 
· States, whether Members of the League or not, for their opinion, to examine the 

replies received ; and 

(3) To report to the Council on the questions which are sufficiently ripe and on 
the procedure which might be followed with a view to preparing eventually for 
conferences for their solution. . 

The Committee decided to submit for examination by a sub-committee the following 
question: . . 

" Are there any questions connected with conflicts of laws on domicile which might. 
without encountering obstacles of a political nature, be settled in conventions 'l H 
so, what are these questions, and how might they be solved 'l " 

The Committee has now the honour to communicate to the Governments the report 
submitted to it by its Sub-Committee, which consisted of M. Barbosa de Magalhaes and 
Mr. Brierly. This report comprises a memorandum presented by M. Barbosa de Magalhaes 
and comments thereon made by Mr. Brierly. . 

While it does not contemplate the possibility of dealing with the difference between 
the systems of nationality and of domicile, the Committee submits to the Governments 
the question whether and to what extent it is desirable and realisable to attain, for the 
solution of conllicts of laws regarding domicile, the establishment in a convention of a body 
of rules analogous to that contemplated by questionnaire No. 1 dealing with the question 
of conflicts of laws on nationality1• 

It is understood that, in submitting the present subject to the Governments, the 
Committee does not pronounce either for or against the solutions suggested for various 
particular problems in the report. · 

It would be desirable that the replies of the Governments should ..-each the Secretariat 
of the League of Nations before March 1st. 1929. 

The report of the Sub-Committee is annexed to the present communication. 

Geneva, June 27th, 1928. (Signed) Hj. L. RulMARSK.JOLD, 

Chairman of the 
Commillee of Experts. 

• Thb questionnaire was communicated to the Gowmments under No. C.43-M.18.1926.V. It Ia also reproduCO'd 
-~on page 8 of document C.t96.M.70.1927.V (Report of the Committee ol Experts to the Connell on the Questions which 

appear ripe for International Regulation, adopted at the 1e11lon of March-April 1927). 
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ANNEX, 

REPORT OF THE SUB-COMMITTEE. 

" Are there any questions connected with ~~e conflicts of laws on. domicile !"hich 
might, without encountering obstacles of a political nature, be settled m conventions ? 
If so. what are these questions. and how might they be solved '1 " 

Rapporteur : M. Barbosa DE MAGALHAES. 
Member: Mr. BRIERLY. · 

I. MEMORANDUM PRESENTED BY M. BARBOSA DE MAGALHAES 

[Translation.} 

Formerly in private international law, domicile was a matter of extreme importance. 
When th~ theory of statutes held undivided sway it was domicile that determined the 

law to be applied in matters coming within_th': s~ope of ~he statute personal, mainly quest~o!ls 
concernin" the status of the person and his CIVIl capacity. As LoiSEMJ observed, doiiDclle 
was the o~y safe test to determine the law applicable to the person; this was the test also 
applied to discover the law applicable to other legal relationships. . . 

In certain countries - notably in France and Italy - political unity was not followed 
by juridical unity, and so long as this state of affairs lasted the question of domicile maintained 
its full importance; conflicts of laws, arising generally between individuals who were of the 
same nationality but were subject to different laws, had almost always to be settled on the 
basis of their domicile; the law to be applied tn each individual from the point of vir.w of 
his juridical status. was decided according tn his domicile. 

When, however, juridical unity was attained and relations between the various countries 
developed, conflicts of laws assumed an international character. · Thereupon another theory 
has arisen which has gradually substituted nationality for domicile as a test for determif!ing 
the law to be applied. 

Nationality wa~ already of some, though subsidiary, importance in Roman law, but 
in the French civil code (whicb on· this point,. as on many otht'rs. was soon copied by the 
codes of other States), and as a first. consequence of the new Jdeas put forward by jurists 
(particularly the distinction drawn between domicile of origin and acquired domicile), 
nationality has become the main factor for determining the status and civil capacity either. 
ol nationals of the State who happen to be travelling or residing in another State or of foreigners 
travelling or residing in the State which has promulgated the code. These two theories
of domicile and nationality- haYe not only come to be the subject of unending and animated 
discussion but also to. constitute the line of separation between various publicists and various 
systems of law. 

Evolution, however, has pursued rts conrse, and the theory of nationality has progressively 
gained a firmer and firmer foothold, both in doctrine and in legislation. Indeed, at the present 
time it may be said' to be the dominant eonception in both .. Of course in- composite States 
conflicts of laws still occur as between the laws or the various component States. Such conflicts. 
however, are matters of purely domestie eoncern, the solution of which· haJ DO· bearing on 
international law, since the only question of importance to international law is : .. In what 
State possessing a distinct personality -·that is to- say; possessing rights and obligations 
in international law - is· the persolt' domiciled 'l ... 

But, though it is now a secondary consideration, domicile is still a matter of considerable 
inlportance, because the domicile of individuals has to be determined for the solution of 
conflicts or law on many and various points- e.g., the property of married persons, q,uestions 
of succession, movables, bankruptcies, contracts, jurisdiction, etc. 

Indeed, for the determination of nationality itself domicile has often to be taken into 
account, since domicile may be one of the factors governing the acquisition or loss of natio
aality, particularly i!l' the case. of legal entities. and it is always a necessary condition for 
the granting of naturalisation. In some countries also. as in. France, the law of domicile 
may, on occasion. replace the. law of nationality for the determination of the statute 
personal. · 

Domicile even affects the legal position of foreigners when, for instance only those 
foreigners wh~ are· domiciled in a State are required to pay certain taxes1. ' 

~JLLET, the!'lfore,. is su~ly rig_ht when he says that. the concept of domicile is a necessary 
one and: that It would• be Impossible to apply the law If there did not exist between a person 
and a _definite place, t~e ~Iac;e where that pet;~on is principally established, a relationship 
recogmsed by law and Justifymg the presumption that the person is always present in that 
place ~· an~, a~ DESPAGN~T puts it, :· in ou.r opinion, the th~ory of domicile, like the theory 
of nat1onahty, ~~ a prelimmary· questio!l' wh1eh hall' to be dec1ded before any problems arising 
out of the conflict of rawa. can. be solved "'. 

1 
W.utL :. "La notion du domlcUe au JIOint de vue fllcallntematlonal". Dar. 05, 80 (note on page 110 of VALAnv)· 
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At first sight we may be tempted to conclude that in this case we have neither to define 
the es~en~e nor elucid~te the theory of domicile, because, according to the resolution of the 
Com!ffittee, our task 1s to consider whether " there are any questions connected with the 
conflicts of _laws on do_mici~? which might, without encoul!-tering obstacles of a political nature, 

. be settled m conventions .• If so •. what are these questions and how might they be solved 't 

· If, however, we carefully consider the generic terms in· which our mission has been 
defined~ and examine, by way of comparison, the manner in which similar tasks have been 
dealt wtth by other Rapporteurs or the Committee itself, we shall perceivt> that it is our duty 
not me~ely to study the possibility of settling conflicts of laws on domicile by means of 
co!'-v~ntlons but a~so th~ possib~lity of avoid~ng such conflicts by embodying certain ideas, 
pnnCiples or rules m an mternational convention, or, in other words, by a measure of uniform 
legislation on the subject . 

. ~t is ~ortunat~ tha~ this should be so, b~cause in this domain differences of opinion and 
political divergencies Will be less acute, and It may therefore be easier to reach an agreement 
by convention on certain points. 

With a view to fulfilling our duty conscientiously we propose to examine first the concept 
and theory of domicile, and then the manner in which actual conflicts of law may be settled. 

There are two general points to be noted. 
The first may seem to be merely a matter of curiosity, but it is nevertheless instructive 

and has a certain connection with the other; we refer to the fact that domicile, in spite of 
its importanr.c, has never seemed greatly to interest international scholars, who havt' 

. devoted very little attention to the question. LOISEAU has already observed this fact With 
regard to the older .publicists, and it is the same with modern and contemporary writers. 

One or two authors devote a few pages to the subject, but there are no complete works 
on the question apart from those of LoiSEAU1 and DICEY1• For the rest we have only a few 
short articles in law reviews'. 

LOISEAU explains the fact as follows : " In every domain of thought, particularly in the 
domain of law, the ideas which people think least of analysing are the primary ones, because 
they are so common and so readily comprehensible. Reduced to its elements, the idea of 
domicile is not a difficult conception. The law of domicile, moreover, applied to everything 
connected with the statute personal; it was the only law concerned. This general and admitted 
fact rendered any discussion useless. or course the ease with which domicile could be changed' 
caused serious difficulties and many disputes. But all that the older authors could do was 
to complain of the extreme diversity of customs : they could not protest against changes 
of domicile, since one of the fundamental rights of man, as BouHIER points out, is " to go 
where he pleases and lllake his domicile where he will ". 

Is this explanation satisfactory? Or, if it was satisfactory for the period about which · 
LoiSEAU writes, is it so now, in whole or in part ? The potnt is not worth debating; we 
simply mention it because it leads up to our second observation. 

. Whereas some writers, like DICEY, refer to the divergence of opinion on this subject, and 
notably in regard to the very notion of domic.ile, both in legal systems and in doctrine, others1

, 

like Pu:..LET, point out the fundamental concordance existing in doctrine and in legal systems 
on this subject. The con.sideration which this distinguished and undoubted~y authorita?ye 
international specialist put forward are these : " It should be noted that the 1dea of doirucile 
as inherited bv us from Roman law, and as admitted in our days in all civilised countries, 
is eminently suited to serve as a basis for inte.rnationallaw. Domicile di!Te~ from nationality 
in that it is not a relationship of purely legal origin the elements of which depend on the 
very varied intentions of diffe~nt legislator:;. D.o~cile is based on. a ~act, and the fact on 
·which it is based is the same m all countnes; 1t JS always the prmcipal character of the 
establishment set up by a person in a coul!-try, and t~e intention of that _person. t~ es~blisb 
himself permanently there, which causes 1t to be sa1d that the person. IS doirnCIIed 1n the , 
country in question. This conception is absolutely t~~ sa.me in all countnes, and we theref~re 
obtain the highly desirable result that, so far as doirnc1le 1s concerned, the laws of all countnes 
are concordant. If, therefore, we confine our attention t? this el~menta!')' ide~, we ru_n no 
risk- as we do in the matter of nationality- of encoqntenng confhcts which no mternational 
theory can settle ". 

• Du domicile comme principe de compilence Ugi•lalillf) dan• Ia doclrine el dan1 Ia jurl•prudtnce lraiifdl"U dtpui• k 
Code Civil, Paris, 1893. . 

• The Law of Domicile. . · ·.J (Cl ) 2'th 
• CHAUSSET : .. Du role lntematlonal du domicile .. ' In the Journal de droll lnl~rnallonal P""" unet • ~ . YMr. 

1897, Nos. 1-lt, page 5.- Unsigned article. on" La Jol qui determine le domiciled apR~ lea Jurlsprudences am~ncalne 
et anglaise" In the Revue de droll inltrnal1onal priPi, Vol. 4, 1908, pages 392 el atq . 

• L AU (loc ell page 116) ... The existence or this legal' ant • (•I~~) or the person Is one or the (ll'neral and 
· 

01
:

8 henom~na ~r the Jaw The needs It meets are so elementary that In almost aU svotems or law the conceptloll 
~ro:.~~l1e fs practically tho sam~ as It was In Roman Jaw " ; and again, on page 134, " tho conception or domicile II 
the aame In the Jaw or aU countrlea ". 
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Where does the truth lie '! Are there really numerous. and acute difTere~ces of opini_on 
on this oint '! Or is there, on the contrary, a certain umty of ?utlo?k which c!ln J~sbfy 
the hopf that it will not ~e difficuJt to attain uniformity on certam pomts and With regard 
to certain rules at least, If not With regard to all '! · 
· In our opinion th~ divergencies which really exist are not serious; at any rate they do 

not refer to fundamentals. They are merely differences of terminology, due t~ the f!l~t t~at 
most writers, and even most legislators, have always been more concerned With or1gmahty 
than uniformity. 

. Even as regards the solution of conflicts of la~s on_ domicile, divecgences in doctrine 
are not on points of principle, so that a (:Omprormse ~1ght be reached. . . 

. Above all, we do not think that there are any serwus obstacles of a pohtical nature 
which would hinder the work. 

Both in legislation and in the works of the various writers on international and f!1Unicip~l 
private Jaw the definition of domicile varies greatly. In the well-known appendix to Ius 
treatise, D1~EY says that the o~j~ct of the lB;t~er " is to com~are the de.finition J?roposed in 
this work with some other defirutions of dormCile, and to consider what IS the weight due to 
criticisms made by high authorities on all attempts to define domicile ". 

For our purpose we do not need to weigh the value of every definition of domicile offered 
by authors or by legal systems, ancient and modern, by comparing .t~e d~finitions a!ld 
criticising them. On the contrary we shall endeavour to collect these defirubons mto categones 
and then draw a general inference as to their relative value. 

For instance, the French Civil Code, like various others which are based on it and have 
followed it on this point, lays down in Article 102 that " Ie domicile de tout Franc;ais, quant 
a l'exercice de ses droits civils, est au lieu1 oil il a son principal etablissement ". 

Article 16 of the Italian Civil Code contains an identical provision : " In domicilio civile 
di una. persona e nel luogo in cui essa ha la sede principale dei propri affari ed interessi ". 

Here, then, we have a first category of systems which regard domicile as the place in 
which the individual has his principal establishment - in other words, the centre of his 
affairs. 

l\lost French and Italian authors merely reproduce the definition given in their code,· 
adding a few comments thereto. 

Article 41 of the Portuguese Civil Code defines domicile as " the place in which the 
citizen has his permanent residence "; the definition given in the Spanish Civil Code 
(Article 40) is the same : " El hogar de su residencia habitual ". . 

We have here then another category, in which it seems possible to include the German 
Civil Code, for the latter, in Article 7, lays down that " where any person establishes his 
residence permanently (sich standig niederlasst), there he establishes his domicile ". But 
the word permanently (standig) ·means more than " outwardly permanent " ; it has been 
definitely interpreted to include the intention of prolonged or lasting commorancy•. 

We now have to see-whether or not there is any implication of "intention" in the 
wording of the Portuguese and Spanish codes. If there is, we have only one category; if not, 
we have two categories, the German code forming the basis of a new category which will 
also include the Swiss, Brazilian, Peruvian and other codes which expressly refer to 
" intention ". · . 

Doctrine -that is to say the publicists, both in Portugal• and in Spain'- has decided 
that intention to reside is implied in the wording of their codes ; that being so, we have only 
one.category including all these systems, and also, probably, English law, although the idea 
of " domicile ", according to the Digest of English Civil Law•, is rather vague. In this worlt 
it is stated that, under English law, domicile is the country• in which a person resides with 
the intention of establishing his home', and this conception corresponds to that already given 
by DICEY : " the place or country in which the person in fact resides with the intention of 
residence (animus manendi)• ". . 

We have, then, two categories of definitions; that of the systems which regard domicile 
as the place in which the individual has his principal establishment, or, in other words, the 

' In the Comell d'Etat's flnt draft, the text or Article 102 was worded: " Le domicile ile tout Fran~ais est le 
li~u ol'l n a lOR principal etablissement ". u These two texts 11

, says LoiSEAU (op. cit., PBRe 115), u which are not 
lnterchanl!<able, are both equally correct, because each Interprets one meaning or the word • domicile • " (cf PLAN L 
Traili ilimtnlalre do Droit Civil, Vol. I, page 665). • 10 : 

1 
" The determination of domicile • • • implies, In addition to a material state an Intention or remal In 

Indefinitely or for a long time. This Ia clearly shown by the wording ol Article 7 under 'which permanent (sit! d~ ~ 
re•ldence Ia required " (Code civil allemand, lraduil t1 annoli, published by the Co~lt~ de L~glslation ~trang~re np nr 
11104' Vol. I, page 6; cf. MEULENAERE: Code civil allemand tl Lol d'lnlroduclion lraduila el annoUa p 

7 3 ' ar 8' 
Dlao l'ERRERIA: Chllian Code, with commtnt., 2nd edition, Vol. I page 89: Guilherme MoREIR• •0 e ti't 1 d 

dlreilo elvll portuyuez, Vol. I, page 201. • • A • ns u coea • 
• GovENA: • Concordanclaa, motivoa y comentarioa del Codigo Civil Espaftol T L " page 5t 
1 The French text Is quoted from the French venlon by BAUMANN and GouT!\ · P~rl~ 1923 ' 
1 For the determination of domicile, Enllll•h low regard• as a counlr il t It ' ' . 

of private law, Thus It may be a question ol Scotch or lriah domicile but go~ Br7ii:hodryomgloclvleemexd byt Ia tdhlstinlcdt atystem 
of the tenn. ' , e cep n e w es sense 

' " The •tatement In the text lo ~enerally accepted • but th dim It 1 
ol' h~me' lo oontlnually changing with changes of oocl~l hobl~ ., (~~ Y1 o1 lnterp)retntion Is great, and the dcflnltlon 
are ~·l~ence and the anlmu. manendi (DICEY, op. ell. page 3321, U<~ • ""· ell. • However, tho elements of a home 

Op. cit,, pp. 1 and 42 tl ~eq., Appendix, Note I, p. 331. 
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~ntr~ of his _aff~i';S and inte~sts ;_ and that of those -which hold domicile to be the place 
m which ~he mdivtdual has his restdence, with the intention of residing there permanently. 

But 1s there no element of intention in the first conception '1 
We propose to consider this point. · . 
Basi~g. th~ir argu~~~:ents on Article 103 of the Code Napoleon, the French publicists assert 

~hat dollll_ctle IS determmed, as LoiSEAU has said1, " by tile fact that a person actually lives 
m .a c~rtam place and also intends to make it his principal establishment ". PILLET• shares 
thts vtew. 

. Se':era~ Italian publicists in~rpret Articl~ 16 of their civil codei in the same way, this 
vtew bemg m harmony not only With the requirement of " intention " laid down in Article 17 
of the same Code for a valid change of domicile but also with the conception of domicile 
which has been handed down to us by Roman law. 

Proceeding therefore with our endeavour to harmonise the various conceptions of donucile 
and refusin~ to be influen~ed solely ~y the di':ersity of the phraseology or words employed: 
let us constder what prectsely tile dtfference ts between the conception of domicile in the 
first group of systems and that in the second. 

Under the first group, domicile is the place in which the individual has his principal 
establishment or centre of affairs and interests. Under the second, domicile is the place in 
which the individual has his permanent or habitual residence. As we have pointed out, both 
categories include the animus manendi.· 

To these two conceptions in the field of law. correspond the same or similar conceptions 
in doctrine. For instance, some (Alberic RouN; PILLET, WEiss, etc.) adopt or develop the 
first view; while others, like V ATTEL, PHILLIMORE, KINDSLEY, STORY, ORTOLAN, DuDLEY-
FIELD, BUSTAMANTE, etc., adopt the second'. . 

But there are others again who combine the two conceptions: SAVIGNY, PoTHIER, FIORE, 
PLANIOL, etc. Do these authors claim to combine the ideas of " residence " and " principal 
establishment " ; or to explain one by the other '1 • · 

One of the first publicists to put forward this complex theory was SAVIGNY, and his 
theory of domicile has the merit of showing us what his thoughts were, so that we may 
reply to the above question. 

SAVIGNY considers "that the domicile of a person is the place which that person has 
freely chosen to be his permanent residence (and, consequently, the centre of his connections 
and affairs) ". 
- Other writers who have followed SAVIGNY have dropped the word consequently, and have 

reduced the conception to what they hold to be its simplest terms (for instance, PoTHIER : 
" the chief seat of his residence and affairs "). But the idea has survived, and FIORE has 
skilfully expressed it as follows : " A riguardo pero della nozione giudirica del domicilio tutti 
sono concordi nell'ammettere, che esso denoti Ia localita o il paese, nel quale una persona ha 
fissato Ia sede principale dei proprii affari ed interessi, di maniera che il concetto di domicilio 
corrisponde a quello di .dimora principale reale permanente " ; and more clearly still, in 
commenting on PoTHIER's definition, PLANIOL says : " Outre sa· clarte cette definition a 
un autre merite : elle fait apercevoir Ia double idee qui compose Ia notion du domicile; le 
domicile est considere tan tot comme Ia residence habituelle de Ia personne et tan tot comme · 
le centre de ses affaires. Ce dualisme apparait nettement quand on etudie les utilites pratiques 
que presente Ia determination du domicile : les unes concernant Ia personne, les autres ses 
biens ". 

Some authors hold, therefore, that one of the two simple notions of domicile includes the 
other by implication, and that between the two there is no difference of principle but only 

. a difference of form. In certain codes the equivalence of the two conceptions is expressly 
stated; thus the Civil Code of Soviet Russia contains the following definition of domicile : 
" the place in which a person, as a result of his function, his permanent occupation, or the 
situation of his property, has his permanent or principal residence "; the Italian Civil Code, 
after laying down in Article 16 that '' il domicilio civile di una persona e nelluogo in cui ha 
Ia sede principale dei propri affari ed interessi ", and that " Ia · residenza e nel luogo in cui 
Ia persona ha Ia dim ora abituale ", lays down in Article 17 that " il transferimento della 
residenza in un altro luogo coll'intenzione di fissarvi Ia permanente sede principale produce 
cangiamento di domicilio' ". Article 32 of the Brazilian Code lays down that " if a natural 
person possesses several residences in whic~ he resides at different times, ?r vari?~S h~bitual 
centres of affairs, one of these centres or restdences shall be regarded as his domicile • The 
Mexican Civil Code lays dow~ that" domicile is the plac~ in which a .perso~ habitual~~ resides; 
failing that the place in which the person has the mam seat of hts affa1rs; or, fathng that, 
the place i~ which he happens to be ". The Peruvian Civil Code, under which domicile is 
constituted by the physical fact and the in~ntion of residing, has it that intention may 

• Op. ell., page 116. 
1 Traili pratique de Droll lnltrnalional privi, Vol. I, page 300. . . 
1 FIORB: Dlrltto inltrna:lonale privato, 5th edition, Vol. l,f 58 ; II Dlntto in/erna:lonal• codi/fNJto, 5th edlllen, 

page 327 • BIANCHI • Corso di Codice Civile Italiano, 2nd edition, Vol. IV, No. 91, pall" 273. Opposed. to this view Ia 
BRUNkTT;: " Doml~illo civile, residenza, dlmora" In " II Fitangirrl ", XXXVII, 11112, pa~ 481 e/ "'9· 

• Many others again following WBSTLAKB, who holds domicile to be the legal eoneepuon of residence, !live an 
entirely doctrinal view or' domicile, regarding It as a legal link between a person and a given spot (AUBRY and RAU, 
ORTOLAN, Lord WESTBURY, etc.).· f I f d 

• BRUNBTTI, loc. cit., In drawing up a very Interesting table showing tho evolution o eoneept ons o omklle, &IliUM 
that the conception in Article 16 of the Italian Civil Code Is Independent beth of res1dence and of the intention of rentalnlna 
(animus manendi), and considers tha\ It cannot be reconciled with Article 17. 
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be proved by the following facts : (~) ~n express. declaration before the civil authorities: 
(2) two years of residence; (3) a prmc1pal estabhshment. 

That is doubtless why other writers say that " the conception ?f. d~micile is the sa.m.e 
in the law of all countries " (LOISEAU) or that the view taken of do~c~le m the. French C~v1l 
Code " is common to most systems: to mention only the more recent, 1t 1s found m the Itahan 
Civil Code of 1865 the Spanish Civil Code of 1889, the Swiss Law of June 25th, 1891, and t.he 
German Civi!Code'of1896; it was the conception of Roman law • • • "(WEISS): or a~am, 
as PILLET has it, " the idea of domicile, as inherited by us from Roman la:W and. as adlll!tted 
in our days in all civilised countries, is eminently suited to serve as a bas1s for 1nternatwnal 
I " 
aw in view of the above, is it over-optimistic to hope that it m~y be possible to secure the 
acceptance of a definition of domicile in a convention 'l 'Ye think not, because, after all, 
the notion of domicile is still fundamentally to-day that which has be.e~ hande~ do~n to us 
by Roman law : " In eo loco singulos habere domicilium non ~mb1g1tur, u~1 .q~s larem 
rerumque ac fortunarum suarum constituit, unde rursus n~n sit dis~ess1;1r_us, s1 ru~1l. ~v.?cet, 
unde cum profectus est, peregrinari videtur, quo si redilt, peregrman Ja~ destltit · · 

We therefore think that the common conception to be put forward.Img~t be worded 
as follows : " The domicile of a person is at the place where that person has hzs reszdence and the. 
centre of his affairs, with the intention of remaining there ,Permanently ". 

This conception is that of the .d.omi~ile of ch~ice (~omicile. vol?ntaire), b'!t. there is, ~lso, 
domicile by operation of law ( domzczle le!fal, ou 1!-ecessaz.r~), ~h1ch IS t~e doirucile de~erlll!ned 
by the law for certain persons; and besides this classJficatlon there IS another which IS of 
importance from the legal point of view : that of the domicile of origin and the '.' derived " 
domicile. The first is always by operation of law, because, as soon as ~ person 1s born, he 
has a domicile in the eyes of the law- that of the person on whom he IS legally dependent 
-- and this domicile is his domicile of origin. Subsequ_ently it may change, either because 
he establishes his domicile of choice in another place (or let us say in another country), or 
because the law for some reason or other imposes another -domicile upon him. 

Not all systems of law contain express mention of these various forms of domicile, but 
they almost all define the domicile of origin and give rules to govern a change of domicile, 
by choice or by operation of the law, and all define-in a greater or smaller number of cases 
- the domicile by operation of law. . 

As we have seen, the conceptions formulated by legal systems and by publicists only 
refer to domicile of choice ; this is a mistake, and it may cause - and indeed has caused -
a certain amount of confusion. · 

We do not, however, consider it difficult to formulate one single definition which would 
embrace both kinds of domicile ; it will be sufficient to say that " the domicile of a person 
is at the place where the law fixes it for him, or, failing a provision of law on the subject, at the 
place where he has his residence and the centre of his affairs, with the intention of permanence ". 

·The question now arises whether any person can be without domicile. Authorities are 
not agreed on this point; but to the general question there can be only one reply, viz., that 
such a case is possible owing to defective provisions of law. When the question is raised in con
nection with some particular country, it must be solved according to the laws of that country. 

Thus, under French law the hypothesis may materialise, because from this point of 
view the physical aspect of the domicile is inadequately defined (cf. LOISEAU; op. cit. page 119; 
PLANIOL op. et vol. cit., 596; RoLIN, op. cit., pages 663 and 664; LAURENT, Droit civil, Vol. 2, 
page_ 223, etc.). . · • 

The case may also arise in Switzerland, although the Civil Code of that country lays 
down (Article 24) that " every person shall retain his former domicile until such time as 
he has created a new one ", and that " the place in which a person resides shall be regarded 
as that person's domicile when the existence of a former domicile cannot be established or 
when the person has relinquished his domicile abroad and has not acquired a new domicile 
in ~witzerlan~ ", ~;>ecause it may happe~ ~hat a perso? does not possess a residence anywhere. 
It IS also possible m Germany, whose C1vll Code (Art1cle 7, paragraph 2) says that " domicile 
ceases when the residence is relinquished with intention to relinquish the same ". 

The case cannot arise in Portugal or Brazil, as the Civil Codes of these countries make 
spe<?fic provision for ~rsons y;ho. reside alternately in different places or who have various 
ha~Jtu~l centres. of an:a1rs (wh1ch IS at present a common occurrence), the various residences 
bemg Situated either m the same country or abroad. Furthermore, they provide for the case 
o~ a _person w~o has no permanent residence (Portuguese Civil Code, Article 45) or who spends 
h1s li~e travel!mg and has no ce!l~re of affairs (Brazilian Civil Code, Article 33); it is specified 
t~t m ,such mstances ~he. doJJUcJ!e of the person shall be wherever he happens to be at the 
t1me. ~?r can ~ case _anse m E~gland, ~or un~er the ,l~w of t~at country a person who acquires 
a domicile by m~.nbon o~ chmce r~tams th1s domiCile until he acqmres another; and, if he 
aba~d?ns a doJJUc1le acqmred by hrs own act without acquiring a new one, he reverts to the 
domJc1le he possessed at birth (cf. ~ICEV, op. cit., page 5; Digest of English Civil Law, page 4). 

E 
"!'e therefore .have two solutions offered us - one by Brazilian law and the other by 

nghah law. Wh1ch are we to choose 'l 

1 Cocl. X, 39, I, 7, De lncoll•. 
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We think there can be no dou~t that the former solution is easier to apply and is better 
aaapte~ to the f!-eeds of modern l~fe1; ~Ithout:lh it requires modification and impro"ement . 

. I~ 1s _often difficult, and sometimes ImposSible, to determine domicile of origin and such 
dormcile 1s ~enerally not of the slightest interest to the individual concerned. ' · 

To dec1de that, where an individual possesses various residences in which he dwells 
alterna~Iy or.s~ve!al habitual centres of affairs, the individual in question shall be held to 
haye his ?ormc1Ie m. ~ny one o_f these residences or centres may be satisfactory from the 
pomt ofv1ew of mumc1pallaw; 1t would not, however, be a suitable solution for international 
law, because the result o_f sue~ a plurality of domiciles would be that, according as one 
court or. another ~as d~ahng ":'lth the case, the laws of one or anotht>r foreign country might 
be apphed - .a s~t~ation wh1ch would ~ead to doubt and difficulty. 

When an md1V1dual has several residences or several habitual centres of affairs and 
when he resides in one place and has his habitual centre of affairs in another we should 
fix on one definite spot as his domicile. ' . . 

Let us consider the second case : ought we to prefer the place of residence or the centre 
o! a!fair;; 'l We think that there should be no absolute preference for one or the other and that 
distinction shou~d be drawn : when the matter is one of " family rights " (droits de famille), 
t~e pl~ce of residence ~hould ~e prefe~d; b~t when it is a matter of successorial rights, 
nghts m personam (dro1ts de creance) or rights m rem, we should prefer the habitual centre of 
affairs. · . · 

When the individual has several residences or several centres of affairs, he should, 
where " family rights " are concerned, be held to have his domicile at the place of his 
principal residence, and when the question is one of successorial rights, rights in personam 
or rights in rem, in the place where he has the main centre of his work or affairs. 

The determination of the principal residence or main centre of affairs may be left to the 
wisdom of the judge, or, for the determination of the principal residence, it may be decided 
that the individual shall be domiciled in·the place where he resides for the greatest part of 
the year; but we think that the former solution is preferable. 

Finally, when the individual has no habitual residence or is continually travelling and 
has no centre of affairs, we might adopt the solution of the Brazilian and Portuguese codes 
and hold such person to be domiciled in the place where he happens to be. 

At first sight it would appear that this solution would also solve another closely related 
question : whether an individual can have more than one domicile - a point Qll which laws 
and publicists disagree (we do not, of course, refer to the principle admitted by the law of 
almost all countries that a particular domicile for the exercise of certain rights or the fulfilment 
of cettain obligations may be chosen by special agreement; we will· revert to this point later). 

Plurality of general domicile, which was allowed by Roman law, and which for instance 
is expressly sanctioned in paragraph 2, Article 7, of the German Civil Code, will in effect 
be excluded from municipal law, as it already is in the law of most countries (Swiss Civil 
Code, Article 23, paragraph 2; Portuguese Civil Code, decisions regarding Articles 43 and 45 ; 
French Civil Code, Article 102; Italian Civil Code, Article 16; English Law : DICEY, op. cit., 
page 3, Article 3, Digest of English Civil Law, Vol. I, page 2, Article 4); but it will only 
disappear from international law when rules for the determination of domicile by operation 
of law have been rendered uniform, because at· the present time one and the same person 
may have a domicile of choice in one country under the laws of that country and a domicile 
by operation of law under the laws of another, or even possess two or more domiciles by 
operation of law, under the laws of various countries. · 

This fact of the plurality of domiciles can be avoided if we decide which shall be the 
competent law for the determination of the domicile by operation of law. 

This problem, it 'is true, comes within the domain of the conflict of laws, but we feel 
bound to examine it now, because on its solution will depend the solution of other problems 
which we shall have to consider presently. 

If it is asked, or if it has to be decided, whether an individual has his domicile by operation 
of law in France, what is the law which should furnish the reply 'l 

PILLET- the only writer, we believe, who has considered this problem- asks : " Should 
it be the relative clauses of that system of law from which the domicile by operation of law 
derives, and (as questions·regarding that domic;ile arise in con~ection with persons subj~ct 
to the authority of others) should it be the • statute personal of those concerned which 
should be taken into consideration 'l Or should it be the law of the territory in which domicile 
is established 'I " And he replies : " The second of these solutions seems to us to be the 
safer " and he adduces short, but we think conclusive, arguments in favour of this solution, 
which,' according to him, the French courts have adopted : " Domicile, like nati?nality, is 
one of the foundation-stones on which international private law reposes. In this respect, 
the law of every State must hold sole and undivided sway in its own territory. " 

But this leads us to the following conclusion : When, under the laws of a certain State, 
an individual has his domicile of choice in that State, and has, under the law of another State, 
hia domicile by operation of law in· that second State, it is the domicile by operation of law 
which should prevail. 

This conclusion indeed is the result of the conception of domicile proposed by us ab?':e• 
in which we consider first of all the domicile by operation of law and turn to t~e domiCile 
of choice only when the domicile by operation of law is lacking. That surely 1s the only 
acceptable doctrine in municipal law. , -

• This solution has been adopted by the Jaw of other countries, Including Me"lco. 
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· . We think that it ought also to be ad~tted. in international law, but in international 
Jaw the following possibility has to be consxdered : A person may ha:ve two or even more 
domiciles by operation of law, under the laws of two or more countries. What should be 
the solution in this case ? We do not think there can be any reason to r~gard one set of 
Jaws as having better claims than another; consequently there can be no q'!estloon of preferen.ce. 
Nor do we think it would be easy to take into account the Je$al rel:'ltlonshxps from whxch 
the various domiciles by operation of law derive, in order to decxde which of the l11.tter should 
be preferred. · . 0 

• 

But we think that, for the sake of ease and convenience, it may properly be laxd d?~n 
that when an individual has a domicile by operation of law in two different States, the domicile 
of the State in which he is residing shall be paramount. 

We have now to examine the question of change of domicile. 
First of all as no man can change his domicile unless he ·already possesses one, it is 

obviously neces~ary to determine the domic!l~ of origj.!l. 'o On?C that domic~le has been fix~d, 
a greater or less number of changes of domicile may successxvely occur, exther by operation 
of law (domicile legal) or by choice (domicile volontaire). 

Domicile of origin ought to be acquired by the mere fact of birth; but then, as there 
is no choice the child's domicile is " necessarium " because it is determined by the law. It 
might seem' at first sight that the domicile of the newly-born child is the place of its birth; 
but this rule could never be absolute, as derogations would have to be allowed in the case 
of children born at sea or when their parents were travelling, or in the case of children born 
in any unusual place. Indeed, for reasons which it is unnecessary to recapitulate (see 
LAURENT : Droit Civil II, No. 75), the domicile of minors has always been held to be that 
of the persons on whom they are legally dependent (French Civil Code, Article 108; Italian 

· Civil Code, Article 18, No. 20; Soviet Civil Code, Article 11, paragraph 2; English law : 
. DICEY, op. cit., page 4, Rule 6; Digest of English Civil Law, Vol. I, pages 2 and 3, Articles 8 

and 9; DUDLEY-FIELD Project, Articles 285 and 287; BusTAMANTE Project, Article 24, etc.). 
Of course, the various provisions referred to above and similar provisions in the laws 

of other countries are by no means identical; but all, succinctly or at length, in one form 
or another, say this; the domicile of minors is that of the persons on whom they are legally 
dependent. 

Alone, this rule is not sufficient; but it would be a difficult and complicated matter to 
make provision for all the circumstances which might arise, in which it is insufficient (as 
in the case, for instance, of a legitimate child born at the domicile of its mother, who is only 
separated de facto from the father, when, under the relevant law - e.g. Portuguese Civil 
Code, Article 49, paragraph 2 ~the domicile of a woman not judicially separated from her 
husband is not that of her husband. 

But although such cases may be fairly frequent in municipal law, they will be rare in 
international law; we therefore think that it would be sufficient - and desirable - to adopt 
this rule :the domicile of a minor who is still under authority (non emancipe) is that of the person 
on whom he is legally dependent. Further on we shall see that this provision can be enlarged 
to include persons who have attained their majority but are not sui juris. . · 

Having thus fixed the domicile of origin we have now to consider- change of domicile. 
In certain countries, as in Spain and Soviet Russia, the law makes no mention of this 

point; nor does the BusTAMANTE Project refer to it. . 
The laws in other countries, as in Germany and Switzerland, do not refer at any length· 

to the subject, and they do not state who may change his domicile and in what circumstances 
such change may be effected; but most of these laws contain some provisions on the last 
two points. 

As rega~d~ capacity to change _domicile, German law lays down, for instance,. that " a 
~rson who xs mcapable of contractmg or whose contractual capacity is restricted may not 
Without the assent of his legal representative, either establish or abandon a domicile .,' 
According 1? the Digest of English Civil Law (Article 10), English law is that " a mino; 
cannot by hxs own act effect a.change of his own domicile ",or according to DICEY (Rule 4) 
" a domicile once acquired is retained until it is changM : .' • . ; (2) in the case of ~ 
dependent person, by the act of some one on whom he is dependent ". 

But no one of these rules is adequate. Systems which are silent on the point are indeed 
pref~~bleo; ~ut frol_ll such silence the deduction should not be drawn that, in order to change 
domicile, xt IS sufficient t~ be un.d~r no geoneral ciyil disability. The rule to be deduced is that 
any p~r~on may change hzs domzczle prouzded he IS under no disability and has no domicile by 
operatzon of law (because the latter domicile exclude~ a domicile of choice). · 

Vfe ~hink that this rule migh~ be .adopted in an international convention, which would 
then In~icate the law ~~ be a~phed, m ~ase o~ conflict, to determine civil capacity~ 

0 It IS the only provision Y'h•c~ makes xt poss1bl~ to dispense with all other clauses on the 
aubject, such as those cont.amed m DuDLEY-FIELD s International Code, which in addi~ion 
to the fact that they are madequate, would not all be readily accepted. ' · 
· fhe. to the manner in which ~hange of do~icile can occur, the general rule is that there 

!JIUS an actual change of residence or habitat with the intention to reside ermanentl 
~~~ec"e; lAcal~ty (Fr~nch C!~il Co~e! Article 103

0

; Portuguese Civil Code Artie!~ 44; Italia~ 
o e, rt1cle 17, Braz1han CIVll Code, Article 34). But some laws make· change of 
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domic~le further depend either - as in Argentine law - on residence for a certain period or 
-as m Por:tuguese ~~~ -.comp!iance with a formality - a declaration of change submitted 
to the. public. authontles either m the place which the individual is leaving or in the place 
to. which he .Is proceeding (Portuguese Civil Code, Article 44). Under other legal systems 
~his declarati~n. merely constitutes a method of proving intention to change domicile, and 
m some cases 1t IS merely one method of proof among several (French Civil Code Articles 104 
and 105; Brazilian Civil Code, Article 34; Italian Civil Code, Article 17). ' . 

Obviously the latter system i~ better, in that it does not make change of domicile depend 
on the !ulfilment of any formality, and we think it may be adopted in an international 
convention. 

But we should obs~rve that it only settles the voluntary change of domicile ; rules to 
govern a change resulting from the determination of the domicile by operation of law are 
not necessary. 

T~ese questions of change of domicile, particularly those which concern domicile by 
operation of law, are clearly of less importance in international than in municipal law since 
domicile is more often changed in the same country than from one country to another. 

· . There are very few cases of change in the domicile ~y operation of law as a result of public 
duties abroad which are no~ embraced by the exception allowed in the case of diplomatic 
and consular agents who enJOY so-called exterritoriality. This exception will be dealt with 
in the conventions to be concluded on diplomatic and consular privileges and immunities, 
but there should be some reference to it in a future convention on domicile. · · 

In an international convention we should endeavour to facilitate proof of change. 
This aspect of the question was one of the items on the agenda drawn up by ZEBALLOS 

in 1908 for an international conference on domicile, and at the Conference of the International 
Law Association, Buenos Ayres, 1924, the following resolution was put forward for inter
national acceptance : " El establecimento del domicilio de las personas fisicas sui juris 
podra comprobarse mediante un certificado de residencia de Ia autoridad publica del Iugar, 
haciendo constar la intencion de hacer domicilio de dicha residencia. Que el certificado 
establesca la fecha en que commenz6 la residencia que causa domicilio, y que pueda· ser 
requerido en un plazo minimo de 90 dias desde que se estableci6" (that in the case of natural 
persons sui juris a certificate of residence issued by the public authorities of the place, 
containing a statement to the effect that the holder thereof intends to establish his domicile 
'in that place of residence, shall be evidence of the establishment of domicile. That the 
certificate shall mention the date on which residence commenced for the purpose of the 
determination of domicile, and that it may be claimed within not less than 90 days as from 
the date on which residence began). · 

This proposal, which provides not only for proof of change of domicile but also proof 
of the new domicile which the change renders necessary, was supported by several members 
of the congress and referred to the competent committee. No final decision was reached 
on the subject; but the proposal is really worth careful consideration. · 

As we have already observed, even persons sui juris cannot all freely choose their 
domicile or change it; persons who possess a domicile by operation of law are in this position. 
A decision would have to be reached as to the authority competent to issue such a certificate; 
that would not be possible, as there are so many different authorities in the different countries. 
One of the weak points in the proposal, however, is precisely the expression " the public 
authorities of the place ", for that would almost certainly mean that all public authorities, 
without distinction, would be entitled to issue the certificate. . . 

The text should be made to read as follows : " by the public authorities of the place who . 
are empowered to do so under the law of the country ", 

Again as we have already said, we do not think it necessary to stipulate that a definite 
period sho'u!d have elapsed before residence can be held to be fixed cum animo manendi, 
thus determining the establishment and change of domicile, though Argentine law requires 
a period of two years, which ZEBALLOS himself considers too long. The laws of most countries 
do not contain a stipulation of this kind, and, in view of the fact that intention may be 
proved by other circumstances, such a stipulation is unnecessary. 

In short. the rule should be worded as follows : " Establishment or change of domicile 
may be proved by a certificate to the effect that the person concerned has fixed his actual 
residence and centre of affairs •n a given place and intends to remain there indefini.tt;Iy; 
this certificate must be issued by the public authorities empowered to do so by the mumc1pal 
law of the place in which the person has established· his residence ". · 

It will be for the lex loci to determine presumption of intention· and the manner and 
· time of definite proof. · . . 

It is possible, of course, that the same person may produce two or more certificates 
of establishment and change of domicile; but here we should merely have. to apply the rule. 
formulated above for the case of an individual who possesses. several reside~ces. or several 
centres of affairs, or who ha~ his residence in one place and his centre of affairs m .another. 

It is in their conception of the domicile by operation of law that laws vary to the greatest 
degree. · . · · · thi ·b. t. Few are the countries whose laws do not contam one or more proVISions on s su Jec 
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the law of each country providing for different cases, according to the manner of l.if~, .habits 
and character of each people. There is practically no agreement on any one pom m any 

cons~~~bl~ ~~eu~~~~hwCivil Code (Article 108), the domicile of minors is held to be t~at 
the a~nts or guardian. in the Italian Civil Code, that of the father or mother or guardian 

(lm lp 18) In the Swiss Civil Code (Article 25), the domicile of children still under:· paternal 
auth~~ty ,; is that of their parents, and the domicile of min?':! who a~e wards .1s that ~f 
the guardian • the German Civil Code lays down that the legitimate child has his father s 
domicile the 'illegitimate his mother's, and the adopted child the domicile. of t~e adopter. 
It is further stated that they retain these domiciles until they abandon them m val~ d. manner, 
and that the legitimation and adoption after majority have no effect on the dom1C1le of the 

child. · h d · '1 f · h Article 47 of the Portuguese Civil Code lays down that t e . OffilCJ e o mmor~ w o are 
still " under authority " (" non emancipe ") shall be that of the1r f~ther or of the1r mother 
(according as they are under the authority of one or the oth~r), or, 1f. they have no par~~ts, 
or if their parents are under a disability, that of their guardi.a? ; Article 36 of the Br3;z~ha!l 
Civil Code establishes in a more general manner t~3:t the dom~cll~ of all ~ers.on~ non SUl]~rts 
is that of their representatives. Article 11 of the C1V1l Code of.SoVIet Russ1a Slmll~rly prov1des 
that the domicile of minors and wards shall be that of !Jte1r legal .repres~ntatlv~s, parents 
or tutors. The Chilian Civil Code is worded as follows : El que VlVe baJO patr1a potestad 
sigue el domicilio paterno y el que su halla bajo tutella o curadoria, el de su tutor o curador " 
(a person living under " paternal authority " follows t~e pate~al ,domicile, wh,Ue a P~':Son 
under the authority of a guardian. or curator !o.llows h1s. guardian s or cu~~tor s dom~cJ~e). 
According to English law and practice, the dom~clle of a m1nor, whether legitimate or legiti
mated is that of the father; the domicile of an illegitimate minor, or minorwhosefatheris 
dead that of the mother. As regards a legitimate orphan minor or an illegitimate minor 
who~ mother is dead, there is some doubt as to whether his domicile is in the first case that 
of the parent who died last, or, in the second, that of the mother, or whether in both cases 
the domicile is that of the guardian (cf. DrcEY, op. cit., Rule IX, sub-rule 1; Digest, op. cit., 
Articles 8 and 9, etc.). · 

In the Treaty of Montevideo it is laid down that persons non sui juris shall possess 
the domicile of their le"gal representatives (Article 7). In the Bustamante Project we find 
the following rule : the domicilium necessarium of the paterfamilias shall also be that of the 
wife and children, unless the latter have attained their majority or are legally free from 
parental authority, while the domicile of the guardian shall be that of the minor or of the 
persons removed from parental authority who are under his wardship, failing any contrary 
provisions of the personal law of those to whom the domicile of another is assigned (Article 23). 
The Dudley-Field draft contains provisions concerning original and secondary domicile. 
Thus, the original domicile of a child which is legitimate, or has been acknowledged by its 
father before its birth, is determined by the domicile of its father at the time of its birth; 
or, if its father is then dead or has no voluntary domicile, by the domicile of its mother. 
(Art. 285). The original domicile of an illegitimate child is determined by the domicile of its 
mother at the time of its birth unless previously acknowledged by its father (Art. 286). 
The original domicile of a child whose parents are unknown is the place of its birth, or where 
it is first found (Article 287); while the secondary domicile of the unemancipated minor child, 
if legitimate, or acknowledged by the father is that of the father, and, after the father's 
death, of the mother while she remains unmarried, except: (1) while another person than 
the parent is the guardian of the child ; (2) while the father (or after his death the mother) 
has a committee of his person ; (3) while the child has a voluntary domicile in a different place, 
pursuant to the provisions of Article 303, which lays down the rules to govern cllange of 
domicile (Article 290). · The draft also lays down that " the domicile of the guardian, or, 
if there are several jointly appointed, that of the one first named in the instrument of appoint
ment, is the secondary domicile of the ward " (Article 291), and that " the domicile of an 
unemancipated minor having no competent parent living may be changed by its guardian 
with a change of his own domicile, when acting in good faith and for its benefit" (Article 295). 

It will be seen therefore that certain laws contain general provisions which apply even 
• to persons who have attained their majority but are wards or non sui juris. But most laws 

make special provision for these individuals; Article 108 of the French Civil Code and · 
~icle 18 ~f t~~ Italian ~ivil ~ode ~ecide that a person who has attained his majority but 
11 under dJsabJ11ty (le maJeur znterd1t) shall have the domicile of his guardian The Swiss 
Civil Code stau;s ~hat " the domicile. of wards shall be the seat of the guardian ,; (Article 25). 
The Germa~ ~JVJI Code only conta.ms the provision we have quoted above, namely : " A 
l>f:I'!IOn who lS mcapable ~f contractmg or w~ose c~ntractual capacity is restricted may not, 
With.out the a~sent of h1s legal representative, e1ther establish or abandon a domicile " 
(A~Jcle ~). ~rt1cle 18 of the Portuguese Civil Code lays down that persons who have attained 
the1r ma_Jonty but are wards shal! have the domicile of their guardian. As for English Jaw 
~r practu;e, we q~ote from Dr~EY s. ~ook (Rule 9) the following rule, which is not, however, 
mcluded m the D1gesl of Engl1sh Cwrl Law : " the domicile of every dependent person is the 
s~me as~ ~nd changes (1f at all),with, the domicile of the person on whom he is, as regards . 
h1t1 do!'uc!le, lpg~lly dependent • In DuDLEY-FIELD's Project, in addition to the provision 
of Article 291.whJch we have quoted abo-.:e, we find the following: "The domicile of a person 
o~ u~und mmd~ or of one duly declared mcompetent, is determined by that of the committee 
0 hJJ pei'IIOn; or 1f there are several jointly appointed, of the one first named in the instrument 
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of appointment .. (Article 292): and .. The derivative domicile of an adult changes ~th a 
change .of t~e voluntary domicile on which it depends " (Article 294). 

It IS qmte clear that from this medley of provisions, which apply both to minors and 
ot~ets who are wards, one (te_neral rule at least could be evolved which might meet. with 
umversal approval : the dom1c1le of a person non sui juris is that of the person on whom he is 
legally dependent. · -. 

. We believe that, in spite of its simplicity and brevity, it includes all cases though it 
obVIo~sly leav~s to the relevant municipal law (which must be that of the statuie personal) 
to dec1de who Is to be regarded as non sui juris and on whom such person should be legally 
dependent. ·. ·. . . 

. F~rt~er on we ~hall consider not only this special point but the whole question of 
dorruc1le m cases wh1ch may be regarded as being a result of fraudulent practice. 

Laws for the determination of the domicile of married women are even more dissimilar 
and the dissimilarity in this case is one of substance as well as of form· in doctrine th~ 
dissimilarity is even greater. In this problem, as in all others connected ~th the rights of 
women, two absolutely contradictory currents of thought are opposed. It will therefore be 
preferabl~ to follow the course adopted by the Committee in its discussions on nationality 
and refram, at any rate for the present, from introducing into a draft international convention 
provisions whi_ch, on account of their novelty, would only be adopted in the face of serious 
objections, the objections themselves - though not strictly political - being of a nature 
to hinder, if not absolutely prevent, the conclusion of the convention. 

The law of many countries conta,ins no reference to the domicile "by operation of law 
of public officials ; in other countries, such as Germany, Portugal, Brazil, the Netherlands, 
France, the Argentine, Spain, and Mexico, the law contains certain provisions which are 

"really of no interest from the point of view of international law. 
In a general international convention, it will be sufficient to incorporate the following 

rules which could be accepted by all; " Public officials, civil or military, occupying permanent 
posts in a foreign country in the service of their Government shall be regarded as domiciled in 
that country; and the domicile of diplomatic and consular agents. enjoying the privilege of 
exterritoriality shall be their last domicile in their own country ". _ 

Both of these rules are in har:mony with prevailing ideas on the subject, and the second, 
which is to -be found in Article 40 of the Spanish Civil Code, has already been enunciated 
by BusTAMANTE in his Draft Code of Private Internqtional Law. Previous to this the Brazilian 
Civil Code (Article 41) contained a similar, though more complicated and far-reaching, 
provision : " Any Brazilian minister _or diplomat!c age~t. appoi~ted to !l p~st abroad who 
invokes exterritoriality without statmg where his dorruclle 1s s1tuated m his own country 
may be treated at"Iaw ~s do~c~led}n the federal district or locality in Brazilian territory 
in which he last had his dorrucile . · 

There are many other provisions re~ard~ng domicile by OJ?eration of law in. the yarious 
systems, but some settle certain cases m d11Terent _ways, V.:hile other~ deal w1th d11Te~nt 
questions according to the various _systems of public or pnvate law, customs, and soc1al, 
economic, political and other cond1tions. 

We feel that it would be difficult to secure the adoption of any one of these rules or to 
formulate any new rule on the subject. 

Before coming to the question of conflicts, another problem calls for our attention : 
that of the domicile of juristic persons. 

w need not discuss the question whether juristic persons are ~r are not capable of 
~ do~;c1'le · the point is of some theoretical but of no practical value : for all are 

possessmg a uu • • • f 1 h · 1 th a reed that in the case of juristic persons, as m the case o natura !'r p ys1ca p~~ons, e 

b
g d hi h 'te these persons with a mven place must be determmed. In addition, both 
on s w c um .,. · -1 f · · t' doctrine and law generally define the· dorruc1 e o ]Uns IC persons. 

Ge ll 1 
0 

doctrine and law identify the domicile of juristic persons with t~ei_r 
. n_era Y as ' 'sh Civil Code Article 41 · Swiss Civil Code, Article 56: German CiVIl 

ca~onsht~ (cf. 2SZ331Iast paragraph. Brazilian' Civil Code, Article 35: Argentine Civil Code, . 
0 .e. ec .0j~NKS. Digest Articles '19-20; DICEY, loc. cit., Article 12: LE PAULLE: De la 

!,~~~}io~d~s Societis etrangeres aux Etats-Unis d' Amerique, page .70; FxoRE, RoLIN, PAcmcr, _ 
M

1
c

8
ouo, MAzzoNI, BIANCHI, PrLLET, Cug, LEVEN, etc.). 

· a rule which might well be accepted by the .v!lri?us Governments. in. a df!lft 
Thr 18 P rticularly in view of the fact that when dorruCIIe 1s not made to comCide ":'lth 

con:ven •.on, a . rt itself is determined according to domicile. I~ would be subJ~Ct 
~t,1onhhtl~s:~r~~~:U~rcial companies only- to th~ diiTe~nces in do.ctnne or law rega~~ng 

lll t 6 'nation of the domicile of such compames which, a~cord1ng to some pubhCis~ 
the determl n the " seat .. of the company and, accordmg to others, on the mam 
and lawsf, 'tsdepefTn?rss oa. nd interests But latterly the first solution has made headway to the 
centre o 1 a a1 • 
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. detriment of doctrines which establish other tests·. for the. determination of the nationality 
of commercial companies. . . . . . . , . 

The concordance of domicile and nationality m the case of ]Unstic.persons, as proposed 
in the BusTAMANTE Project, Article -25, should be adopted, because 1t has no drawbacks 
and is capable of forestalling difficulties and conflicts. . 

The above rule has, as we have pointed out, been incorporated in the la.w of seyeral 
countries, and it might therefore, without difficulty, be included in the text of an mternabonal· 
convention. · 

If therefdre we say that the domicile of juristic persons, i)lcludin~ commercial comp~nies, 
is to concord with their nationality, it would seem that at the same time we solve, negatiye,ly, 
the problem whether such associations could, or even should, have mo~ than one domicile, 
that is to say, whether their subsidiary enterprises, branches, or agencies a~road could or 
:;hould have a domicile of their own in the country in which they are established. As they 
can have only one nationality, they can have only one domicile. 

But the same practical reasons which jnduce us to identify the domicile of commercial 
companies with their nationality may also be an argument in favour of endowing their 
subsidiary establishments, branches or agencies with a separate domicile when the latter 
are established abroad. · 

In fact, the argument holds good, not only from the point of jurisdiction but also as 
regards the substantive law to be applied, which should be that of the domicile, since it is 
highly desirable, from the standpoint of trade, that these subsidiary establishments, branches 
or agencies should be governed by the law of the country in which they conduct business 
in so far as their acts ill. that country are concerned. · 

This is the attitude adopted by the law of certain countries. For instance, it i~ laid down 
in Article 35, paragraphs 1 and 2, of the Brazilian Civil Code that " when a juristic person 
possesses various establishments in different places, each of these establishments shall be held 
to be a domicile as regards all acts accomplished therein ", and that "if the directors or 
managers have their seat abroad, the domicile of the juristic person shall, as regards the 
:obligations contracted by each of its agencies, be the locality in Brazil in which the agency 
in question is situated ". Similarly, the Treaty of Montevideo lays do.wn that " branches 
or agencies established in one State and having their head offices in another State shall be 
regarded as domiciled in the locality in which they transact business and shall be subject 
to the jurisdiction of the local authorities in the matter of all business transacted by them " 
(Article 6). · 

Several publicists, like PILLET and Cuo, admit plurality of domicile1 as regards subsidiary 
enterprises• and also as regards branches or agencies, but only from the point of view of 

. jurisdiction and procedure•. But for these purposes as well as for fiscal reasons and for the 
ful~lment of ~~in form~li!ies such as t~ose connected with pu~licity, we need not necessarily 
·assign a doiDlcile to subsidiary enterprises, branches or agencies, because laws and treaties 
make express provision for these cases when they define the conditions for the recognition 
of foreign companies (cf. LEVEN: De la nationaliti des sociitis et du regime des sociitis itrangeres 

·en France, pages 193 et seq.). It is not merely a question of subjecting these subsidiary 
enterprises, branches or agencies to certain municipal laws- that is to say,laws of the locality 
in· which they transact business : it is a question of applying to them these laws as the lex 
domicili when, in their international relations, this law and not the law of nationality is 
applicable. - · . 
- · It would therefore be desirable to add to the rule " The domicile of juristic persons includ

. in~ commercial ~~mpanies,, s~all conco_r~ with their !lationality and be det~rmined by the' latter ", 
~his other rule : The domrcrle of subsrdrary enterpnses, branches or agencies of foreign companies 
u at the place at which they transact business, and it is 'for the law of this place to determine 
whether. the establishment of these companies situated there is to be regarded as a subsidiary 

.enterprise, branch or agency. . · . . 

~therto we ~ave ~e~ referring·to general domicile. W~ now have to consider the 
election of a spec1al dom1c1le for the performance of certain acts. . . 

This domicile of election is not domicile in the true sense of the word · x{evertheless 
. the law of m?st countries (French Civil Code, Article 111; Italian Civil Code Article 19: 
Po~uguese Civil Co~e. Article 46; Chilian Civil Code, Article 69; Brazilian' Civil Code'· 
Article 42.: Dutch Civil ~ode, ;A!iicle 81; J~panese Civil Code, Article 24; Mexican Civii 
Code, Article 42; Argentme ClVII Code, Article 101 ; Uruguayan Civil Code Article 32 · 
Venezuelan C!vil Cod.e,, Article 6, etc.) regard it as such, and expressly allo~ persons t~ 
choose a special domicile for the performance of certain acts or for the application of the 
law in respect of all responsibility arising therefrom. 

,.._• .!]},I• whu alrelaad
1 
y 

1
ahdm

1 
ltted

1 
bby LAURENT: Droit Civil (Volume H, page 100) and by DaMoLO.MBB (Vol 1 No 375 ' 

r-.,.... 'U"'I'IJ , w o exp n e r v ew 1a In that a com a f ' • • • 
where It tran•aet. buoln ... with prl~ateylnSivlduals. FF.n~h :,~~~~~ 1~fr.::.:\,f~;.':Jv~1:'eh~~~~J~ ~'j,':,\ e!le In the plhce 
u "':'jl. d~mldleo •• It hao braneheo (cf. HAUDRY-LAcANTINI!RrE, Pricll de droll clot/ Volume I No 27~ompony as 

tnkr~l":~t'P.,1~;:1v~~~or,,~';eee79:~'C~~~'ia·~:rr.~!71~;1.~!:'S~~~1i,n~.~·~8'~"j see ~rLLET: ~:::~~~ ·prat?que de droll 
natlonallt.i d une """'eu anonyme" In the Journal de droll lnlernatl~nal I l 6a"d" Ennoun • Du ehangement de 

• PrU&T and l'JORIE .,.. In asreement on thll point. pr • • r year, 1926, page 661. 
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C3:n. such ~ provis~on be accepted in inte~ationallaw? We see no objection, and certain 
authonties on mternationallaw specifically mention special domicile'. But (as under Article 46 
of t~e Portuguese Civil Code) provision shquld be made for the case in which the law of a 
particular .State lays down that ~ given act must l>e performed in a stipulated place. 

- U~~er the law of some countries, this election of domicile is only valid when certain 
formali~Ies have been complied with, such as notice in writing (Italian Civil Code Article 19) -
or a wn~~n d~c~ment fulfil~ing certain conditions (Portuguese Civil Code, Arti~le 46), whil~ 
the Br~z1~n. Civil Code (Article 42) only allows it in written contracts. But we feel that such· 
a restnctwn ~s unnecessary and tl)at no formalities should be required. As there is no reason 
to allow .a stipulation ~o~ special domicile in certain contracts and not_ in all, so there is no 
need to ~mpose formalities, because, in effect, we should merely be saying that where the 
law required certain formalities for such a stipulation in contracts, these formalities should 
be complied with. 

If the rules we have proposed are adopted, conflicts in respect of domicile will disappear, 
for they will no_ longer be possible. -

Possibly, however, some only of these rules will be ·accepted ; in that case we shall have 
to endeavour to establish other rules for the solution of conflicts. 

It is by the test of domicile that certain legal relationships have to be regulated, and 
nume~ous conflicts of law settled in .applying the law of the State in which domicile is 
established ; but the determination of domicile itself may give rise to conflicts of laws. These 
are the conflicts we have to consider now. · -

Let us suppose that it has been decided - for the solution of a conflict with regard 
_ ~o success!on, for instance- that the lex domicilii of the deceased shall apply. If the deceased 

IS an Italian who' died in Brazil, by which law -- Italian or Brazilian -should his domicile 
b~ determined ? Supposing that the law of these two coun~ries determines domicile in a 

. different manner, the courts will be confronted with a conflict of laws on domicile, and, until 
· this conflict has been decided, they will be unable to settle the case itself. As such conflicts 
-of laws .in the determination of d9micile may arise in connection with every branch of private 
law, their solution by means of a c:onvention is naturally a matter of high importance ; it 
would ·constitute -considerable progress in the_ codification of private international law. 

- But although there is no difficulty in deciding tbat the solution of these conflicts by a 
convention would be desirable, it is by no means _easy to say whether it would be realisable, 

, for the present at least. · · _ 
Our fear5 that many obstacles would have to be overcome derive from the intense 

struggle now proceeding between the theories of nationality aqd domicile, and the influence 
which the determination of do!Jlicile still exerts in the international policy of numerous 
countries, particularly new States- which are forming and developing by means of immigration. 
Are these obstacles insuperable ? We think not; we do not see any strong motives of a political 
character -or serious legal differences ·;which could stand in the way. -. 

We therefore propose to study the problem of domicile in this light and endeavour to 
formulate a few rules to_serve as a basis for a draft convention.- - . 

· As we have _already' pointed out, it is often necessary, in order to solve a conflict of 
laws or even- a simple legal relationship at private international law, to revert to the law 
of domicile; but it may happen, when W!l_ seek to d~termine t~e domicile, ~hat we find 
ourselves faced with--two or more systems of law which can be mvoked, as 1n the above 
example. If- -the· hi.ws in questic;Jn define domicile in the same mariner, no conflict arises, 
since the solutic:m in each instance is the same whatever law be applied. But when the laws 
differ, it becomes necessary to decide which shall apply. - - ' 
- The conflicting legal systems may be : .the law of the country of which the person is 
a national; the law of the court in which the case is to be settled; or the law of another country, 
or countries, in :which the person is or may be held to be domiciled. . 

- This fact explains. the number and varie.ty .of proposals p~t forward for .the solution 
of these conflicts : (1) some hold that the temlortal law (lex loc1) s~ould apply; (2) ot~ers, 
considering that domicile forms part of the statute personal, urge that 1t should be determmed 
by the law of the ~;ountry of which the person is a national, subject in every cas~ to the princ~ples 

·of intctrnational public order; (3) others defend the independence of cho1ce. (autonom1e ~e 
la volonti) - that is to say they make determination of domicile depend solely on the will 
of the person himself; (4) a fourth group combines the lex _loci and the " national" law 
~~~ . · .. · . - . . . 

It is hardly necessary to say that those who hold that the ~tatut_e pe~onal s:ttould be 
governed by the law of domicile and not by the la:W o~ the persons nationality are In favour 
of the first system. It is therefore those who mamtam that the statute personal should be 
governed by _the national law whoSe views are divided not only as between the three last 
systems but. the- first as well. . · · . . . 
· In point of fact it is the fi~t w~ch obtains .most general approval, al~ho~gb all au~onties 
are not agreed as to the " terr1tor1al " law wh1ch should apply; the ma}or1ty, however, hold 
that the lex loci is . the lex fori. - - · · 

' RoLIN : Prlnclpes du Droll lnltrnatlonal prlvi, Vol. I, No. 439, page 662; PILLET : Traili pratique c!c Droil lnltr-> 
national prlvi, Vol. I, No. 147, page 304. . . 
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Before considering the respective merits of-these systems we sh?uld state our view that 
the problem, in the light of our observations regarding the la~ wh1ch should ~~ply for t~e 
determination of the domicile by operation oflarv, should ~e n:stncted to th~ ~omzcrle ?I chozce 
-that is to say, to the selection of the law for ~h~ determmatJOn ~f the dom1C1~e of cho~ce only. 

The " independence of choice " systeml 1s madequate, for 1t does not ~~ certau~ cases 
enable us to determine the domicile of a given person. A further drawback IS t~at It does 
not afford a sufficiently solid foundation, because " ch~ice ". (volontt!), although 1t exerts a 

• great influence on the acquisition a!ld change of dom1c!l~, IS not the_ only element .to be 
considered ; the law not only determmes all cases of domlcl~e by ~perat10n of law but ~t also 
intervenes to set certain limits even to the exercise of this chotce. 

In the system which proposes that either the law of _the co~ntry of which the person 
is a national or the "territorial " Jaw should apply according to circumstances~, a _necessary 
distinction is drawn. But this distinction cannot be used to warrant the apphcatJOn of the 
law of the person's country (a solution which, as we shall see, is in no case justifiable) .. 

'Ve have to choose then between two main systems: the law of the country of wh1ch 
the person is a national, and the " territorial " law. · 

At first sight it would seem that sheer logic should lead all who adopt the system of the 
" national "Jaw for the determination of the statute personal to follow this same law for 
the detennination of domicile: but, as we have pointed out, this is not the case. As a matter 
of fact, in order to be able to appeal to logic we should first have to prove that the domicile 
of the individual in included in his statute personal. 

In truth, domicile does not form part of the statute personal. Domicile is not an attribute 
of personality, and refers neither to a person's status nor his capacity: it is a fact, from 
which there derives a legal connection between a personality and a given locality: further, 
by its very nature, it is a territorial fact; 

In municipal law- that is to say, within a State -the domicile of a person established 
at a fixed point in that State creates a legal bond between the person and the organisation, 
administrative, political, military, judicial, etc., of the State in which that fixed point of 
territory is included. • · 

In international law, domicile established in a given· State creates a legal bond between 
the domiciled individual and that State; domicile is the source both for the individual and 
for the State of reciprocal rights and important obligations. 

That is why the detennination of domicile which results in the creation of this legal 
bond is obviously a matter for the St:rte with which the bond is established, since that State 
is far more intimately affected than the State of which the individual is a national. It is, 
therefore, the " territorial " and not the " national " law which should apply for the 
detennination of domicile•. · 

But. what " territorial " law ? 
Wt- have already seen that there may be conflicts between the laws of States which 

applying to the same individual, grant or refuse him domicile in their territory. ' 
In this case which territorial law should apply ? - . 
The territorial law which, according to certain publicists• should determine domicile is 

that of the State in which the Clluse is pending orin which the conflict has arisen- the lex fori. 
Con~9uently, i~. i~ ~n acti?n _,brought in the Portuguese courts, we have to determine 

the dor:mcile of an m.PIVIdual, 1t 1s according to Portuguese law that domicile should be 
determmed. 

This solution, how~ve~,. can on!y be warranted by the above considerations, if the 
~ortuguese. court;s take.JU~l?lal cogn~sance of the fact that the individual has his domicile 
m P_o~u~al, or 1f the md1V!dual cla1ms to have, or the other side admits that he has, a 
donucil~ m Portugal. In the above circumstances Portuguese law is the only law which 
can dec1de wheth~r an individual has his domicile in Portugal or not. If the decision is that 
he has, the question is solved absolutely; if it is that he has not a decision must then be 
reached as to. where he ~s d?miciled. ~n this case should Portugues~ law still apply ? Clearly 
not, for nothing would Justify the entirelv erroneous suggestion that this is simply a question 
of fact. • 

In support of the lex fori, PILLET and NIBOYET (op. cit., page 533) say : "·Here the 

: LOIBE4U Is In favour of this system (op. cit., pages 132 t1 atq.) • 
whose ~~':..'rc~l: 1~wt':, v.:'eri~~~.::,'1 !~~~ fl~~:b\;~~:J':.;"hic~ a ~ist~~ction ls tra-.yn according as to whether the Individual 

j!.':'!;ot'::eor 1~0t:.: !:,~'('ry of another country. The 't':,"rn~rl:lla~ "(i:': fo~~)1 \~r't, 8be t!';p~~~r~nwt;~~i~tt~a~."~1~:J t~: 
ncional prf.:'i v. Domicil'! ~~~t~ee;~~n·ddn~D method Is fo~o0e<kby VINCENT and PE~AUD:DiclionnairedeDroilinltr· 
t-io. 157, page'5fJO; thi!l is ai§o the view .;.ken by t~~~~n~h ~~ rts£ ltohECK h: PWrici• de droll inttrnational privt, 5th edition, 
and by the Belgian co rts Th th . .u • a oug Elsa says the latter display some hesitancy 
weare to ap I the lauw .;, eo er n;t•thod, accordmg to whiCh_ It Is the matters to he regulated which determine whether 
by Alberie k~w•: Prine/~~: !:'J'/.~1"/;S-:,~~D~no:, t,:'r~v~rr~t~rtjl ~w <-:;£21ch11n certain cases Is the lez fori) Is lolloW<>d 

1 In favour of the " national , law D • 0 
• • 

01
• t! •eq., pages 634 et aeq. 

droltlnltrnaJiolliJI rloi e . are . URo\ND : Enal de droll lnlunalional privi, page 373; VAI.ERV: Manuel de 
page 323. AA cba!plon'.~rgth! 1~.·t':,~~r\'~j~;1.i;a:~~~ortqh t1 PC~iq~e de droitlnlernallonal prlvi, 2nd edition, Vol. 111, 
pa~• ~2 tl uq.; PILLET:" Tralli praliqtU de drolllnle m 'Ue a,ve 1 i, ROCHER: Couro de drolllnlernallonal prim!, Vol. 1, 
prtoolo, Vol. J jaae 442 . rna ona pr " • pages 298 and 300; FIORE: Dirillo inlerna:ionale 

I p 0 
7 ' ILLET an )'\;IBOYET • MantUI de d lllnl all 1 ' Confli<l of IAwo, Vol. J •• i57. ro ern onu prlvo, page 533; DICEY: Conflict of Laws, f 113; WJJARTON, 

Tbl• •yatem - or the lez fori lo f llo d b A ri .,..., law, ""hich Ia not uniform be-;;;;u•e 0the':': ha~e .;:;'." can case law (though the cases are not numerou•) and British 
e~rea~y qu,.,~d on the" Law f~r the Detenninatlon of D'o~~~~~:e~!::lo'!t"t In a contrary Kenlle (cJ, the anonymous article 

.• .., on ..... td by thow ... ho con•lder conflicts ol law• r or DR to American and EnRII•h C••• Law"). It II 
In 1~J•llonal elrcum•tance•, It I• the lez fori which de:!ed:S::'~c~~ a• c'!rrlllct•1 ol quail lien lion, and maintain that, oavo 
pr • AaNn<JoJ<: l'rklo de droll tnlernallonal prlui, ete.)~ e qua cal on (cf. D4RTIN : Elude de drolllnlunallonal 



-15-

ap~licationof the lex fori on principle can easily be;ustified. When the legislator makes theappll
cabon ~f. a law depend on the existence of a domicile, it is naturally to his own conception 
~f domi?Ile that he, refers. The notion of domicile is a definition of one of the elements of 
mternat10nal ~octrme; as such.it forms part of the system of international law promulgated 
byb~he sovereign power. For mstance, when the legislator makes succession to movables 
su _Ject to the l!lw !lf the .d~micile, he delimits, in this respect, the empire of his sovereignty. 
It IS su~Iy qmte ~n.admiSSible that any foreign country should, because it has a different 
conception of don_ncile, be able either to extend or restrict the empire of French law in the 
matter of successiOn. " 

~his _argul!Ien~ in favour of the lex fori is a skilful one, but it only holds good when the 
ques~I~n I~ pomt Is whether the individual whose domicile is to be determined is or is not 
domiciled m. the country of the courts which have to take the decision· it is of no avail in 
other cases, m which the application of the lex fori may produce absurd ~suits such as that 
of a l:"rench court deciding, in accordance with French law, whether a Russi~n is resident 
~n Chma ~r Japan. It must surely be recognised that when the individual is not resident 
m ~ranc~ 1t can ~e of absolutely no interest to French law to determine what other country 
he lives m, and m any case French law is not in any respect qualified to settle the point . 

. Moreover, the lex fori might in such cases lead to the conclusion that a person who in 
reality has no domicile is domiciled in a certain country. 

If in the Portuguese courts the question arose whether an individual was domiciled in 
Portugal or Spain, and if the courts applying Portuguese law, decided that he was not 
domiciled in Portugal, it is Spanish law which would have to be applied. 
. But supposing the question is to decide whether the person is domiciled in Portugal 
Spain or France 'I . . . ' 

· Here again it may happen that under Spanish law the person has no Spanish domicile, 
and that under French law he does possess French domicile. In that case both systems 
of law can apply and the result is perfectly satisfactory. . 

But if, according to Spanish law, the individual has h1s domicile in Spain, and if, according 
to French law, he has his domicile in France, the matter can be settled by applying one of 
the rules formulated below in Articles 3, 4 and 6 of the second draft. 

But what is to happen if under both systems of law it is evident that the individual 
has no domicile in either of these two States ? As in this case there is no " territorial " law 
- or at any rate no such law is ascertainable - for the determination of domicile, the rule 
set out below in Article 5 of the second draft should be applied. 

From the above considerations we deduce the following rules: (a) it is the lex fori which 
is applicable to decide whether a per&on is or is not domiciled in the country of the court; 
(b) when it has to be decided whether the individual is domiciled in a country other than 
that of the court, the law of that other country is to be applied; (c) when it has to be decided 
whether the person is domiciled in two or more countries other than that of the court, the 
laws of these countries are applied, and if, when this has been done, the person is still found 
to possess more than one domicile, one of the rules set out below in Articles 2, 3 and 5 should 
be applied. If the conclusion is reached that the individual is not domiciled in any of these 
countries, his domicile shall be determined by the law of tbe court, or else, if necessary, 
the rulE' given below in No. 4 can be applied. 

ThuS) according to this system - which may appear complicated, though it is not so 
in reality - the law for the determination of domicile is the lex loci, which in certain cases 
may be the lex jori. · 

As it has not yet been incorporated into any body of law or even proposed by any inter
national publicist (doubtJess because the problem has hitherto not received all the attention 
it deserves), there is naturally some danger of its not being accepted by the various countries. 
But as there is no strong current of opinion in any direction which we can follow in seeking 
a solution, and as we can only suggest tha~ solution ":hi~h seems to ~s best suit;e~ for ~ur 
purpose - namely, that in the case of conflict of laws It IS the person s true domici!e which 
should be ascertained - we venture ~o submit this method to the Committee. 

There now remains the problem of the law which should be applied to decide whether 
there has been a change of domicile or not. . . . . 

This is a question distinct from that of the mere determination of domicile, whetller 
!fomicile of origin or acquired domicile, for possibly after. it. h~s heeD: established that an 
individual possesses his domicile in a given countcy:, the l!l?Ividual himself or some other 
interested· party may claim that he has changed his domicile. In .the case of change of 
"domicile we must take into consideration other circumstances of law and fact. 

In the first place we must distinguish between enforced change - that is to say, the 
change which results when a domicile by operatio!l of law is i~posed - and volun1B;ry 

. change - that is to say, change which has been deCided and earned out by the mere choice 
of the person concerned. · 

The rule to be laid down should apply only to voluntary change. 
Moreover in order to be able to change his domicile, a person must be under no disability 

which would prevent him from so doing, and he must also comply with other conditions 
which the laws of most countries generally require. . 

Under what law can we decide whether the individual has capacity to change his domicile? 
As we have seen, such capacity is both general - that is to say, the individual must have 
attained his majority and be sui juris - and special - that is to say, he must haYe no 
domicile by operation of law. 
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b · 1 b d termined under the law of the country of 
. General capac~ty sho~ld ~ 1:ousure i~ is e a question of his statute personal. Special 

which the person IS a na 1.ona • . eca . 'th the rule enunciated above, that when 
capacity should be ddter.~tegy' ~npecr~~{~~~{)a~ that domicile shall outweigh the domicile 
a pers?n poshsessetsha ol~ICl e 1" d 't WI'll be seen ihat an individual who possesses a domicile 
of ch01ce ; w en e ru e IS a pp Ie I . 

by o~~:~:~o~!:::fy~~~eo~f~~!~~~ ~:c~~mi;~~t ~~~n~~~ld gov~rn ~e other ~on1diti?ngs on which change of domicile depends - that of the country which t e person IS eavm 
or that of the country to which he is proceeding. . . 

Having thus defined the problem, we may look for a solut10n, m the firs~ place among 
those which have been proposed in draft international codes and t~ose which have been 
suggested by the few experts who have given an opinion on the ~ubJect. . 

BusTAMANTE's Project proposes the following rule : " Questions connected with the 
change of domicile of natural persons shall be settled in accordance ~th th~ law of the court 
should the latter be a court of one of the States concerned, or, failmg this, under the law 
of the place in which it is claimed that the last domi~ile !as a_cqui~d. " . .. 

The solution proposed in the DuDLEY-FIELD ProJect IS qmte _dlffe~ent. The l~ws 
then in force of the nation within whose territory a person takes up his. residen~~ determmes 
the age at which he may choose a domicile therein, the mental capacity requlSlte therefor, 
and what constitutes freedom and good faith ". · · . 

According to RoLIN (op. cit. I, page 667), " The opinion put. forward by Dudley-Field 
is very open to criticism, even as regards the principle that _capacity sh~u~d be. gov~rn.ed by 
the law of domicile; for it is the law of the previous domicile, t~e donn~lle stlll eXIstmg at· 
the time when the person desires to make a change, that we should mall logic consult. Du~ley
Field himself recognises that it is contrary to the principles admitted at the present tl!lle· 
His object, so he says, in formulating this.new rule i~ "to per~t ea.ch.n~tion t~ dete.~me, 
through its own laws, who may have capacity to acqmre a donnclle Within 1ts territory • We 
do not see any necessity for this, particularly as regards age. In this connection we do not 
think that there is any need to depart from the principle, which is steadily gaining ground, 
that capacity should be determined by the law of the country of which a person is a national ". 

VALERY (op. cit., page 116) suggests that the "national" law of the individual should 
govern the conditions of his change of domicile; but he also thinks that " the court in 
which the person concerned claims that he has transferred his domicile from one country 
to another is entitled and bound to decide whether such change of domicile is bona fide, 
whether it is not solely a pretext put forward to avoid compliance with a legal or contractual 
obligation, and whether it should be taken into consideration ". 

For ourselves, we prefer BusTAMANTE's rule, though, instead of restricting it to natural 
persons, we would suggest the restriction proposed by VALERY, namely, that the law which 
should determine the conditions necessary to enable a person sui juris and without domicile 
by operation of law to change his domicile is that of the State whose court has to decide 
the question, if that State is one of the States concerned; otherwise the proper law is that 
of the State in which the person had his domicile ; but in all cases the court in which the 
person claims that he has changed his domicile is entitled and bound, according to its own 
laws, to decide whether the change is bona fide, whether it is not solely a pretext put 
forward to avoid compliance with a legal or contractual obligation, and whether it should 
be taken into consideration. 

There have been several cases of " defrauding the law " in international law 'which 
have originated in or been carried through by change of domicile ; though it may not entirely 
eliminate the danger, the above rule will certainly help to diminish the number of these cases. 

We do not think there would be any objection - we think it would be even desirable 
- to extend this restriction by conferring these powers on the courts, not only in cases 
of change but also in cases of establishment of domicile. · 

We feel that we have demonstrated, though somewhat summarily, the possibility of 
the acceptance of the following: 

DRAFT CONVENTION FOR THE DETERMINATION OF lJNIFORM INTERNATIONAL RULES 
IN THE MATTER OF DOMICILE. 

Article 1. -· The domicile of a natural person is at the place which the law assigns to 
him, or, failing a provision of law on the subject, at the place where he has his residence 
and the centre of his affairs with the intention to remain there permanently. 

Article 2. - Should the person have several residences or several habitual centres of 
aiTai';S, he. sh~ll be ~garded as domiciled, for the purposes of " family rights ", at the place 
of hJS pnnc•I?al ~es1de?.ce; and for the purposes of " rights in personam, rights in rem 
and successonal nghts , at the place where he has the main centre of his work or affairs 

(Paragraph.j T~e determination of th~ p~incipal. residence or main centre of alTai~ 
shall be left to the w1sdom of the court wh1ch 1s cons1drring the case. . 

~rticle 3 .. - If the person has his residence in one place and the centre of his affairs 
~~d I?tere~ts m another, he shall be held to be domiciled, as regards " family rirrhL~ " in 
ri~~a~ .where he residef!, and, as regards " rights in personam, rights in rem and sn~cesso'rial 

• 111 the place where he has the centre of his work and interests. 
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. Article 4. -- When ~ person has no habitual resi~e!lce or spends his lift' travelling, 
Wit thbout any centre of affrurs, h.e shall be regarded as donuc1led in the place where he happens 

0 f'. 
A~ticle 5. - ~en, under the laws of two or more States, a person has a domicile by 

op~r~t10n .of law m both or all of these States, the domicile of the State in which he is 
res1dmg shall prevail. • · 

Articl~ 6. - The domicile of a person who is not sui juris shall be that of the person on 
whom he IS legally dependent. 

A!ticle 7. -.Public o~eials, civil or military, occupying permanent posts in a foreign 
State m .t~e semce of their Government shall be regarded as domiciled in that State; but 
~he do_nuclle of persons enjoying the privilege of exterritoriality shall be their last domicile 
m their OWll country. 

Articl~ 8. -.The ~omi~ile of juristic persons, in.cluding commercial companies, shall 
concord With their nationality and be determined by the latter. 

(Pf!Fagraph.) The domicile of subsidiary enterprises,. branches or agencies of foreign 
compames shall be at the place at which they transact business, and it shall be for the law 
of that place to determine whether the establishment of these companies situated there is 
to be re_garded as a subsidiary enterprise, branch or agency. 

Arltcle 9. - Any person may change his domicile, provided he is under no disability 
a~d has no domicile by operation of law. Such change takes place when the person transfers 
his residence and centre of affairs and interests to another State with intent to remain there 
permanently. 

Article 10. -Establishment or change of domicile may be proved by a certificate issued 
by the public authorities empowered to do so under the law of the Statt' in which the domicile 
is established. The certificate shall be to the effect that the person concerned has there 
fixed his residence and centre of affairs and interests, with intent to remain there permanently. 

Article 11. -When a special domicile has been chosen for the execution of a given act, 
or for the taking of action or the fulfilment of obligations arising thereunder, such domicile 
shall prevail, unless the law of the State ·in which the act was performed requires a definite 
place for the said execution or for the taking of the said action or fulfilment of the said duties. 
. . 

Should the above draft not be accepted, or should some of its provisions the object 
of which is to avoid conflict of laws on domicile be rejected, we have the honour to propose 
as a basis of discussion the following : 

DRAFT CONVENTION FOR THE SETTLEMENT OF CONFLICTS OF LAWS IN THE 

MATTER OF DOMICJI.E. 

Article 1. - The proper law for the determination of the domicile of a person is that 
ol the State whose courts have to ascertain the fact; but when it has to be decided whether 
the person is domiciled in a State which is not that of the court, the law of that other country 
shall be applied. and, when it has to be decided whether the person is domiciled in one of 
two or more States which are not those of the court, the laws of these States shall apply; 
if when this has been done the person is still found to possess more than one domicile, the 
provisions of Articles 3, 4 or 5 shall be followed according to the circumstances; if the eon
elusion is reached that the person is not domiciled in any of these States, his domicile shall be 
determined in accordance with Article 6. 

· Article 2. - Questions connected with change of domicile except such as concern a _ 
person's capacity at law or the existence of a domicile by operation of law shall be settled 
in l!onformity with the law ?f the court if the latter b~ that .of o.ne. of th~ States concerned, 
othf'rwise, in accordance With._the law of the place m which 1t IS claimed that the last 
domicile was acquired. · 

Article 3. - Article 2 of the previous draft. 
Article 4. - Article 3 of the previous draft. 
Article 5. - When under the law of two States a person possesses a domicile by 

operation of law and tw~ or more domiciles of choice, the domicile by operation o! law s.h~ll 
prevail; when a person is domiciled by operation of law in two or more States, his donuc1le 
in the country in which he resides shall prevail. 

Article 6. - Article ~ of the previous draft. . . · 
Article 7. - It shall be for the courts which have to ascertam estabhs~ment or. change 

of domicile to· decide, in accordance with their own law, wheth_er the ~Id esta.bhshment 
or change is bona fide, whether it is a pretext put forward ~o avOid ~omph_ance With a legal 
or contractual obligation, and whether it should be taken mto consideratiOn. 

(Signed) BARBOSA DE MAGALHAES, 
Rapporteur. 



-18-

II. COMMENTS BY MR. BRIERLY. 

Letter from Mr. Brierly of April 13th, 1928, addressed to M. Barbosa de Magalhaes. 

My dear Colleague, 

All Souls College, 
Oxford, April 13th, 1928. 

I have read your very interesting and learned report on Domicil and I think that I 
can perhaps state my own position most conveniently in the form of a letter to yourself. 

The opening paragraphs of :four report remind me very forcibl~ of the contrast between 
your general attitude to domicil as a Continental lawyer and mme as an A~glo-Saxon; 
and as I think that the main difficulty of a conventional settlement of the law wul be found 
in this contrast, it will be well for me to deal with it as clearly as I can at the outset of my 
remarks. 

You sav for example, that formerly "domicil was a matter of extreme importance "; 
but for us it is so still. You speak of " juridical unity " having been " attained " by States; 
but there is no juridical unity in the British Empire, or _even. between England a~d Scotl~n?. 
You go on to say that in the course of evolutiOn nabonahty, as contrasted With domicil, 
bas become the dominant conception both in doctrine and legislation, but this is not true 
of English law ; we regard the two conceptions not as rivals but as controlling different 
spheres, nationality being the test of political and domicil of civil status. In so far as 
domicil is tending to be of less Importance with us than it was, it is yielding, I think, not 
to nationality but in some cases to the lex loci contractus, and in others to what our law calls 
"ordinary residence ". Lastly, you say that the special problem raised by the existence of 
composite States raises conflicts of " purely domestic concern ", and that the only question 
of importance to international law is, In v.hat State is a person domiciled 'l This, again, 
is not our view ; an English court would not be satisfied to know that a person was domiciled 
in the United States; it would require to know, for instance, whether he was domiciled in 
New York or in Tennessee. · 

In insisting on the importance of the contrast between an Anglo-Saxon system of law 
and others in regard to domicil, I should like to make it quite clear that I am not contrasting 
the merits of the two views. Quite frankly I think that the English law of domicil lias important 
defects (e.g., the revival of the domicil of origin on the abandonment of the domicil of choice 
-to which you refer on page 6 of your report- is a very artificial doctrine), but it is not 
necessary for me to go into details on this point. I think, however, that my difficulties can 
be most clearly explained if I set out what I believe to be the place that domicil occupies in 
our legal thought. For convenience, I repeat a passage which I wrote on the subject for 
another purpose1 : . . 

" A person's domicil is that country in which he either has or is deemed by law 
to have his permanent home. English law determines all questions in which it admits 
the operation of a personal law by the test of domicil. For this purpose, it regards the 
organisation of the civilised world in civil societies, each of which consists of all those 
persons who live in any territorial area which is subject to one system of law, and not 
its organisation in political societies or States, each of which may either be co-extensive 
with a single legal system or may unite several systems under its own sovereignty. 
All those persons who have, or whom the law deems to have, their permanent horne 
within the territorial limits of a single system of law are domiciled in the country over 
which the system extends; and they are domiciled in the whole of that country although 
their home may be fixed at a particular spot within it. ' 

"Every perso!l at b!rth ~e~omes a member _both_of a politi.cal and of a civil society. 
The former determ,mes h1s poht1cal status or nationality, on which depends his allegiance 
to a sovereign; the latter determines his civil status. This means that the law v.hich 
~overns the civil society into which he is born, the law of the country of his domicil 
IS attached to his person and remains so attached, wherever he goes unless and untii 
he ceases to ~~a m~mber of that ~ociet,Y ; an~ t~is he can only do by b;coming a member 
of another CIVil soc1ety, or changmg h1s dom1cll, upon which the law of the new domicil 
becomes attached to. him in the same manner. · 

"E~e!"Y person ~as a domicil at every period of his life and no person has more than 
one dorn1cil at one t1me. " 

1 HAL&auay'a Lawt of England, Tille, "ConOict ol Lawa ", page 182. 
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My own conviction is tllat the rules by 'whicb domicil is to ~ deiermi'Ded cannot 
eonveJI!entiy_ be ~onsidered 1tithout any reference to the purpou for whicb domicil, when 
detemnned, IS gomg to be used; and for us the cardinal fact is that we use domicil for the 
determina!ion of the • s?tute personal •, whereas you, in general, do nat, Consequently, 
a Conventlo!l on the subJect, though on the surface and in its terms it would be the same 
for all the signatory States, would actually have different effects for you ud for us, for it 
would mean that we, but not you, were adopting certain rules for determining the " statute 
persona) ••. 

ACC?~dingly. when an Engl!sh lawyer comes to ask himself in what ways a Convention 
OD dom~crl would affect Enghsh law. lie must necessarily enquire how the proposed 
~nvent~on would operate in tl10se cases in which an English court is concerned to enquire 
mto the statute personal "of a party. What a~:e those cases 'l I think tlley may be grouped 
under two headings ~ ... 

(a) There a~:e certain eases in which the jurisdiction ol the eo~rrt W hear the case 
depends upoo tile • statute personal ". e.g .• iD English practice. it is the sole ground 
ol jurisdiction in divorce, and an alternative groUDd of jurisdietioa iD any personal 
actiGJII,. and in bankruptcy ; 

.. 
(b) There are certaiDI cases in. which it determines the substantive rules of law 

to be applied l>y the court. e.g., in English practice. the distribution. oJ the movable 
efkets oi an intestate, to some ex.ten.t the eapaGity to contract,. and to some: extent the 
liability to death duties. 

Now, I ca:!l' see that an internationaF Convention~ of whi'Cil the objed would be to 
secure tha~ uniform rules should be applied on one or other of these subjecfsi is possibly 
very desirable; it is obviously inconvenient, for instance, that it should be possible for the 
courts of one country to purport tO' dissolve a marriage which the- court:Si of another persist 
in regarding as still subsisting; but it is not clear that a Convention deftni,ng domicil would 
have any sucli: effect. What is clear, however, is' that it would affect Englisb practice ill 
such matters; and if that is- desirable, I think the change- ought t() be made ow Ill eGnsideration 
of itS' merits~ and not as arr incidental result ol a Convention aominally made for another 
purpose .. 

Prom this special point of view of rules which for us would determine the " statute 
personal ", I think that some of the proposals in the draft Convention which you suggest 
would be open to serious objections. May I give a few illustrations of inconvenient 
consequences which seem to me to be possible ? 

(a) An Englishman residing with his family in Engllind, but having his centre of affairs 
and interests in Portugal, dies intestate. Under Article 3 of the first draft, English law 
would be obliged to distribute his movable effects, even those situated in England, according 
to Portuguese rules of intestacy. 

(b) A Portuguese gives up his habitual residence in Portugal, and takes to a life ·or 
travel. He happens to die while in England, and therefore, under Article 4, while domiciled 
there. The English Treasury might claim legacy duty on his movable property even though 
situated in Portugal. 

(c) You say (on page 15) that "general capacity (i.e., ~o change a do.micil) s~ould 
obviously be determined under the law of the country of which the person IS a national, 
because it is a question of his "statute personal ". For English law this would introduce 
an anomalous exception to our criterion of the "statute personal ".· 

(d) I am in agreement with the first proposition of Article 1 of the second draft, i.e., 
that the proper law for the determi~ation of d.omic!l is the lex ~ori. But the later part of 
the article wo~ld produce a~ unsatis~act~ry .situation for English l~w. Suppose t.ha~ an 
English court IS concerned With the distribution of the e~~cts ~f an mtestate .. It decides. 
by applying English law, that t~e deceased was not domicile~ m Englan.d. If It '!ere not 
precluded from doing so by Article 1, the facts are such that It would v.Is~ to decide that 
he was domiciled in Portugal; but, after taking evidence of Portuguese law, It finds that that 
law would not admit Portuguese domicil. By what law, then, are the effects to be distributed 
if the deceased happen to have died, say, in France ? I cannot think that it would be a suitable 
solution to say that French law, which is really in no way interested, must be applied, yet 
this result would be imposed by the article on an English court in the case supposed. Contrast 
this result with the course that an English cour.t would i~ fact adopt i~ such a case under 
our existing rules of domicil. It would first decide, applymg the lex for~, that the deceased 
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bad been domiciled in Portugal, and it would then ask, not whether Portuguese law would 
regard the deceased as domiciled in Portugal but how Portuguese law wou!d distribute the 
effects of this particular deceased person if it were called upon to do so; and Jt !"Ou~d proceed 
to distribute them in the same way. Obviously, in such a case t~e real question IS whet~er 
it is more just to apply .English or Portuguese law; I cannot thmk that the best solution 
would be to apply neither. • 

(e) It would, I think, be difficult for English law to accept a certificate of a foreign 
public authority as proof of a change of domicil, as you propose in Article 10- at any rate, 
if I rightly interpret the proposal. I assume that you have in mind conclusive proof, and 
not merely evidence which the court should consider for what it may be worth. But the 
true value of the certificate will clearly depend upon the nature of the enquiry as a result 
of which it is issued. You say (page 9) that " it will be for the lex loci to determine 
presumption of intention and the manner and time of definite proof " ; but by what procedure 
will the lex loci judge the sincerity of an alleged animus mllnendi ? It seems to me that in 
a case of doubt a judicial procedure is alone competent to decide this point; but this would 
be altogether impracticable merely as a preliminary to the issue of a certificate. Such an 
act cannot, I think, be more than a ministerial act; and, while it might be good evidence of 
the factum of residence as regards animus, it could hardly prove more than that the applicant 
had declared an animus manendi to the competent authority. When one remembers ·that, 
according to our law, a change of domicil may affect liability to taxation, I do not think 
we could accept as conclusive proof that the change had taken place a document which, from 
the nature of the case, would really prove nothing more than that a person had made a 
declaration of the state of his mind to an official person. I am not necessarily supposing a 
case in which the certificate had been obtained by an actually fraudulent declaration; for 
even an honest declarant might well be mistaken in affirming that the state of his mind 
fulfilled the legal requirements of animus manendi, \\'hich, according to our notions at least, 
is a highly technical conception. 

I think I have said enough to demonstrate that a Convention on " questions connected 
with the conflicts of laws on domicil "; which our Sub-Committee is charged to examine, 
must necessarily, in spite of its apparently restricted purview, raise issues for countries 
which accept domicil as the criterion of the " statute personal ", probably wider than, and 
certainly different from, those which it raises for countries which accept nationality for 
that purpose. I do not venture to express any opinion on the question whether such a 
Convention would be possible or desirable for the latter countries, but I do not think it could 
conveniently extend to both groups, since its effects would differ greatly in the two· cases. 

(Signed) J. L. BRIERLY. 
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RESOLUTION ADOPTED (ON THE REPORT OF THE FIRST 

COMMITTEE) BY THE ASSEMBLY AT ITS MEETING HELD 

ON MONDAY, SEPTEMBER 22ND, 1924. 

The Assembly, 

. Considering that the experience of five years has demonstrated the valuable services 
which the League of Nations can render towards rapidly meeting the legislative needs of 
international relations, and recalling particularly the important conventions already drawn 

. up with respect to intemational conciliation, communications and transit, the simplification 
of Customs formalities, the recognition of arbitration clauses in commercial contracts, 
international labour legislation, the suppression of the traffic in women and children, the 
protection of minoritiea, as well as .the recent resolutions concerning legal assistance for the 
poor; · 

Desirous of increasing the contribution of the League of Nations to the progressive 
codification of international law; · 

Requests the Council : 

To convene a committee of experts, not merely possessing individually the required 
qualifications but also as a body representing the main forms of civilisation and the principal 
legal systems of the world. This committee, after eventually consulting the most 
authoritative organisations which have devoted themselves to the study of international law, 
and without trespassing in any way upon the official initiative which may have been taken 
by particular States, shall have the duty : , · . · 

(1) To prepare a provisional list of the subjects of international law the regulation 
of which by international agreement would seem to be most desirable and realisable at 
the present moment; 

' (2) After communication of the list by the Secretariat to the Governments of States, 
whether Members ol the League or not, for their opinion, to examine the replies received ; 
and 

(3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences 
for their solution. 
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of the Consell du contentieux diplomatique at the Italian Ministry of Foreign Affairs. 

Members: 
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Professor BRIERLY (Great Britain), Professor of International Law at the University of 
Oxford. • · 

M. FROMAGEOT (France), Legal Adviser to the Ministry of Foreign Affairs of the French 
Republic. . · 

His Excellency Dr. J. Gustavo GUERRERO (Salvador) ex-Minister for Foreign Affairs of the 
. Republic of Salvador. - · 

Dr. B.C.J. LoDER1 (Netherlands), former Member of the Supreme Court of the Netherlands; 
Judge and late President of the Permanent Court of International Justice. 

Dr. BARBOSA DE MAGALHAES (Portugal), Professor of Law at the University .of Lisbon; 
Barrister, former Minister for Foreign Affairs, Justice and Education • 

. His Excellency Dr. Adalbert MAsTNY (Czechoslovakia), Czechoslovak Minister at Rome; 
.- President of the Czechoslovak Group of the International Law Association. 

· His Excellency 1\I. MATSUDA (Japan), Doctor of Law; Japanese Ambassador at Rome. 

Sir Muhammad RAFIQUE (India), former Judge of the High Court of the United Provinces. 

Dr. Szymon RuNDSTEIN (Poland), Barrister at the Court of Appeal at Warsaw; Legal Adviser 
to the Ministry of Foreign Affairs. . 

• 
Professor Walther ScuOcKING (Germany), Professor at the University of Kiel. 

Dr. Jose Uon SuAREZ (Argentine)," Professor at the University of Buenos Aires; ex-Dean 
of the Faculty of Economic Science, etc. 

Professor Charles DE VISSCHER (Belgium), Professor in the Faculty of Law at the University 
of Ghent; Legal Adviser to the Belgian Ministry of Foreign Affairs. 

Dr. WANG CuuNG-Hin1 (China), Deputy-Judge of the Permanent Court of International 
Justice. 

Mr. George W. WICKERSHAM (United States of America), formerly Attorney-General of 
the United States; Member of the International Law Committee of the .American Bar 

. Association, and President of the American Law ln_stitute. 

· • Replaced at the Fourth Sesalon by Dr. Koaten, Member of the Supreme Court ot the Netherland. 
• Dr. Wan11 Cbun11-Hul wu unable to be present at the Fourth Session. 

• 
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REPORT TO THE COUNCIL OF THE LEAGUE OF NATIONS 

ON THE QUESTIONS WHICH APPEAR RIPE FOR 

INTERNATIONAL REGULATION. 

(QUESTIONNAIRE Nos. 8 TO 11.) 

Adopted by the Committee at its fourth Be8Bion held in June 1928. 

The Committee, by its terms of reference, was required : 
• 

(1) To prepare a provisional list of the subjects of internati?nallaw the re_gulation 
of which by international agreement would seem to be most desirable and realisable at 
the present moment ; 

(2) After communication of the list by the Secretariat to the Government of States, 
whether.Members of the League or not. for their opinion, to examine the replies received; 
and 

(3) To report to the Council on the questions which are sufficiently ripe and on ths 
procedure which might be followed with a view to preparing eventually for conferencee 
for their solution. 

In accordance with these terms of reference, the Committee addressed to all the 
Governments, through the Secretary-General, a second series of questionnaires on the 
following subjects : (1) communication of judicial and extra-judicial acts in penal matters 
and letters rogatory in penal matters (Questionnaire No. 8); (2) legal situation of Consuls 
(Questionnaire No. 9) ; (3) revision of the classification of diplomatic agents (Questionnaire 
No. 10); (4) competence of the Courts with regard to foreign States (Questionnaire No. 11). 

All these questionnaires, copies of which are attached to the present report (Annex I), . 
indicated by draft conventions or in some other manner the extent to which, in the opinion 
of the Committee, the above-mentioned questions lent themselves to regulation by 
international agreement. The Committee has been at special pains to confine its enquiry 
to problems which it thought could be solved by means of conventions without encountering 
any obstacles of a political nature. · 

The Committee is now in possession of a large number of replies made by the 
Governments to the questionnaires. The Committee has studied these replies in conformity 
witb its terms of reference. 

This examination has only confirmed the Committee's view that, in general, the second 
and fourth que.stions above mentioned are now, in the words of the terms of reference, 
sufficiently ripe. 

On the other hand, while noting that the majority of the replies received recommend that 
the third question above mentioned should be placed on the agenda, the Committee has 
found the contrary opinion to be so strongly represented that, for the moment, it does not 
feel it can declare an international regulation of this subject matter to be realisable. 

A3 regards the first question above mentioned, the examination of the replies, although 
the great majority of these is favourable, has not led the Committee to conclude that it is 
at this moment possible to secure international regulation of the whole of the subject. 

A multilateral convention establishing a general obligation for States to proceed in penal 
matters to.m~asures of preliminary judicial investigation, and to communication of judicial 
and extra-JUdicial acts (aux communications d'actes judiciaires et extra-judiciaires), at the 
request of other States, is not at present realisable. · . 

On the other hand, it is desirable and it would seem to be realisable that, in multilateral 
conve~tions dealing with crimes and offences of which the prosecution and repression are 
~C<!g.m~d to !'e ~~ internation!'-1 interest, collaboration between States in the preliminary 
JU.dicial mvestlgabon of such crimes and offences should be ensured to the extent compatible 
With the municipal laws of the contracting Powers. · 

It is in these circumstances and with these restrictions that the Committee feels able 
to !eC<!~end the fo~ul_a~ion of g~neral international rules concerning " the communication 
of JUdicial and extra-J!'dlcia.l acts m penal m~~:tters a~d letters rogatory in penal matters ". 

The procedure. wh1ch nught. be followed With a VIew to preparing eventually for con
ferences to deal With the questions recommended should. it would seem be the same as has 
2lredady been adopted for three questions mentioned in. the Committe~'s report of April 

n , 1927 (document C.196.M.70.1927.V, page 7). ' 
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The Committee begs to annex to the present report all the replies to its questionnaires 
which it has received. (Annex II), with the analyses of these replies prepared by the 
Secretariat (Annex III). The Committee further places at the disposal of the Council the 
Minutes of its proceedings containing material which may be of service in the preparation of 
eventual conferences and in the work of such conferences. . · 

The Committee also begs to annex, for information, the draft Convention on Consular 
Agents adopted on Fe]?ruary 20th, 1928, by the Sixth Pan-American Conference at 
Havana (Annex IV). 

Geneva, June 27th, 1928. (Signed) Hj. L. HAMMARSKJOLD, 

Chairman of the Committee of Experts. 
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Annex I 

QUESTIONNAIRES ADOPTED BY THE. COMMITTEE AT ITS 
THIRD SESSION HELD MARCH-APRIL 1927. 

QUESTIONNAIRE No. 8. 

COMMUNICATION OF JUDICIAL AND EXTRA-JUDICIAL 
ACTS IN PENAL MATTERS AND LETTERS ROGATORY IN 

PENAL MATTERS. 

The Committee has the following terms of reference : 

(1) To prepare a provisi~nallist of the subjects of international law the regulation 
of which by international agreement would seem to be most desirable and realisable 
at the present moment; 

(2) After communication of the list by the Secretariat to the Governments of 
States, whether Members of the League or not, for their opinion, to examine the replies 
received ; and · 

(3) To report to the Council on the questions which are sufficiently ripe and on 
the procedure which might be followed with a view to preparing eventually for conferences 
for their solution. 

The Committee has decided to include in its list the following question : 

" Is it possible to establish, by means of a general convention, provisions concerning 
the communication of judicial and extra-judicial acts (actes judiciaires et extra· 
judiciaires) in penal matters and letters rogatory in penal matters 'l" 

On this subject the Committee has the honour to communicate to the Governments 
a report submitted to it by a Sub-Committee consisting of M. ScaOCKING, Rapporteur, 
and M. DIENA. The report comprises a memorandum by the Rapporteur, to which is 
appenl!ed a draft of a convention. The text of this draft has been modified by the Sub-
Committee as the result of its discussion by the Committee of Experts. , · 

The nature of the general question and of the particular questions involved therein 
appears from the report. The latter contains a statement of principles to be applied and 
of the solutions of particular questions which follow from those principles. The Committee 
regards this statement as indicating the questions which require to be solved in order to 
deal with the matter by way of an international agreement. All these questions are subordinate 
to the larger question set out above. 

It is understood that, in submitting this subject to the Governments, the Committee 
does not pronounce either for or against the general principles set out in the report or the 
solutions proposed on the basis of these principles for various particular problems. At the 
present stage of its work it is not for the ·committee to put forward conclusions of this 
ach!'llcten Its sole, or at least its principal, task at present is to direct attention to certain 
subJ~cts of intemati~nal law the ~egulation of which by international agreement may be 
considered to be deSlrable and realisable. · 

In doing this, the Committee should doubtless not confine itself to generalities but ought 
to put forward the proposed questions with sufficient detail to facilitate a· decision as to the 
desirability and possibility of their solution. The necessary details· are to be found in t~e 
draft convention above mentioned (see page 35). · · . · 

In order to be able to continue its work without delay, the Committee will be glad to 
be put in possession of the replies of the Governments before December 31st · 1927. 

The Sub-Committee's report and the draft convention above mentioned ,;re an~exed 
to the present communication. 

Geneva, April 2nd, 1927. (Signed) Hj. L. HAMMARSKJOLD, 

Chairman of the Committee of Experts. 
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Annex to Questionnaire No. 8. 

REPORT OF THE SUB-COMMITTEE. 

Rapporteur : Professor ScHOCKING. 
Member : Professor DIENA. 

" I~ ·if .possib!e t~ .establish, by .me~'!' of a veneral convention, provisions concerning the 
commumcatzon ofJudzczal and extra-Judzczal acts m penal matters and letters rogatory in penal 
matters?" . 

[Translation.] 

CONTENTS. 

INTRODUCTION : . 

Definition of the Problem . • • • • • • • • • • . . • • . • . • • • . . • 
I. P'rinciple of the Obligatory Character of Judicial Co-oJ.>eration in Penal 

Matters and the Recognition of this Obligation in Treaties • 
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(a)· Requests for the Hearing of Witnesses, etc. (Measures of Enquiry) 
(b) Summoning of Witnesses and Experts, etc. • ••••••...• 
(c) Requisitions for the Transmission of Articles (Surrender of Exhibits) 
(d) Requisitions for the Official Serving of Writs, etc., upon Private 

Persons. . . . . . . . . . . . . . -. . . . . . . . . . . . 
(e) Reciprocal Communication' of Penal Sentences .•.•••• 

III. Channels of Communication in. Cases of Judicial Co-operation. 
IV. · Costs. . . . • . ·. . . . . . . . . . . . . . . . . . .. 
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At its second session, held at Geneva, the Committee of Experts for the Progressive 
Codilicatiori of International Law appointed a Sub-Committee·- of which I had the honour 
to be made Rapporteur - to consider whether and how far it would be desirable and J!OSSible 
to conclude a convention concerning " the communication of judicial and extra-Judicial 
acts and letters rogatory in penal matters". · 

The question was formulated in the same terms as those used for the titles of th~ first 
two chapters of the Convention on Civil P~ocedll!e concluded at The Hague on No,·ember • 
14th, 1896, namely: . . . : · 

· (1) Communication of Judicial and Extra-judicial 'Acts; 
(2) Letters Rogatory. ' · . 

It is truii'that the title of the Convention on Civil Procedure differs slightly from the 
terms in which the question' ·submitted to me was formulated : the Convention of 1896 is 
called a " Convention relating to Civil Procedure "• whereas the question on which I have 
been asked to report. refers to communications and letters rogatory " in penal matters ... 



-tO-

1 do not regard this difference between the two formulas as ~f 11_1~terial impor?n~e. I have 
assumed that the question under consideration is confined to J~diCial. co-op~rat10n m matt.ers 
of rocedure, and that the only difference between the. subJ_ect. w1th which I am dealmg 
and the subject of the above-mentioned Hague Convention lies m ~he fact that the latter 
deals with judicial co-~pe~a~ion in civil proc.edure, whereas the subJect I have been asked 
to consider relates to JUdicial co-operation m matters of penal ~rocedure. . 

It is in this sense, and within these limits, that the problem 1s usually treated m text-
books and monographs on the subject, 

VoN MARTITZ: Jnternationale Rechtshilfe in Strafsachen, Vol. 2; LAMMASCH: Auslieferungspflicht 
und Asylrecht, Appendix ; .MElLI : Lehrbu~h . des in_ternationa.len Strafrechts und Strafprozessr~ch!s ; 
MoNIER· Les Commissions rogatoires en droll mternatlonal (Pans, 1909) (see also, in the latter, biblio
graphy ~~ t>revious French works on the subject) ; L. G.E~Toso Y ~cosTA.: !'luevo Tratad~ de derecho 
procesual, cwil, mercantil; see also BREGEAULT: De l'audli10n en mat1ire cr1mmelle des temoms en Pf!-YS 
~tranger (Paris, 1878). Further lnfonna~ion may be fou!ld In tex~~ooks and m'?nographs on extrad1~1?n 
law, which deal Incidentally with questions of International judiCial co-operation. As reg~ds judiCial 
co-operation In international civil procedure, the only book of reference IS the comprehensive VfOrk of 
MElLI and MA.MELOCK! Das internationale Privat- und Zivilprozessrecht auf Grund der Haager Konvenl1onen. 

My examination of the problem was to a certain e!'tent restr!cted by the fact. th~t the 
Committee of Experts had previously decided that a ki!l~red subJect col!nected ~th m~er
national penal procedure, namely, the law of extra.ditlon; y;as no~ npe for Immediate 
codification. Accordingly, I have had to exclude certam q?-estlons.which are on the border
line of the two subjects, e.g., the question of the passage m transit of persons under ari:est 
across the territory of a third country (so-called " provisional " extradition). In the report 
of the Committee of Experts, this matt!lr was t_reated as ~ question .of extradition l~w .(~ee 
Report on Extradition, 4 (1)), whereas m techmcal works .It Is. often m~lu~ed u~der JUdiCial 
co-operation in penal matters, even when such co-operation IS taken. m Its strict sense as 
excluding the laws of extradition (see MEILI, op. cit., page 374, and, in particular, 
LAMMASCH, pages 702 el seq.). 

• 

I. THE PRINCIPLE OF THE OBLIGATORY CHARACTER OF-JUDICIAL Co-oPERATION IN PENAL 
MATTERS AND THE RECOGNITION OF THIS OBLIGATION IN TREATIES. 

The duty of States belonging to the comity of nations to help each other in the 
fulfilment of their judicial functions did not attain any degree ofrecognition until the nine- · 
teenth century. Since Hugo GROTIUS pronounced himself in favour of an obligation to grant 
extradition, a number of authors have advocated wider general co-operation in legal matters. 

No detailed historical account exists of judicial co-operation In the strict sense ol the word. There 
are at most a few accounts of the history of judicial co-operation to be found in works on the law of 
extradition; see LAMMASCB : Auslieferungspflicht und Asylrecht, pages 1 et seq. and 821 et seq. 

. It was not until. the second half of the nineteenth century, however, that detailed 
regulations on this subject were embodied in inter-State treaties. Since then, a large number. 
of inter-State conventions have been concluded, establishing reciprocal judicial co-operation 
in civil and penal procedure. Co-operation has, however, in two respects advanced rather 
further in the field of civil procedure. On the one hand, States have concluded a large number 
of special conventions with a view specifically or mainly to judicial co-operation in civil actions. 
and on the other hand the question of civil procedure has been made the subject of a collective 
convention- that concluded at The Hague in 1896. As regards penal procedure, the position 
is quite different in both respects. As far as I am aware, there is no special convention 
relating exclusively to judicial co-operation in penal affairs. It is true that an adiDinistrative 
agreement was recently concluded on December 16th, 1925 (Reichsge.setzblatt, 1926, II, 
page 89), between Ger~nany and Poland dealing exclusively with judicial co-operation in 
penal matters, but this agreement - which has not been promulgated as a Jaw - does not 
prescribe the conditions of such co-operation but simply the procedure by which it is to be 
carried out. The relevant principles of judicial co-operation in penal matters have, however, 
been embodied in inter-State treaties of the most varied character, more particularly extra
dition treaties, conventions providing for judicial co-operation in civil and penal matters, 
treaties of friendship and good-neighbourliness, treaties of peace, treaties of friendship and 
extradition and, lastly, treaties of friendship, commerce and navigation. No multi-State 
convention on penal procedure has been concluded on the lines of the above-mentioned 
Hague Convention on Civil Procedure. 

For the purposes of this report there is no need. to consider whether we should accept 
the views of those authors of works on international law who claim that there already exists 
a gener~ cu~tom in inte~nat~onal law ~y which every State, even when not bound by 
convention, -111 under obligation to assist any other State member of the international 
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community in its administration of just~ce by assisting it in penal matters; or whether, on 
the other hand, Yie ~hould accept the VIe~s of tho~e who refuse to recognise the existence 
of any legal obligation unless formally lwd down 1n an existing treaty. 

As regards the position· of this controversy In 1910, see MElLI : Lehrbuch dea lnlernalionalen 
~lraf~ und Strafpro~easr.echls, page 37~; see also von LISZT-FLEISCHMANN: ViJlkerrechl, page 353, who rejects 
m prmciple the obligation of judicial co-operation. · 

Even those authors who maintain that a custom exists in international law or those 
who prefer ~o ~ase their arguments upon natural law do not, as a rule, go beyond laying 
~o~n. the prmCiple of obligatory judicial co-operation in penal matters and leaving it to the 
md1v1dual State~ to formulate rules for the actual application of this principle. The mere 
acceptance of. this rule by States is not a matter of great practical importance. Unless bound 
by a convention! St!'-tes, even though they may not recognise the principle of a general and 
fundamental obligation, may nevertheless, in individual cases and within certain self-appointed 
limits, deny any obliga~ion to render assistance in judicial matters. Where no treaty exists, 
then, every State has m practice the right. to decide for itself how far it will recognise an 
internatio~al obligation to afford assistance in judicial matters. This luridical position, 
whereby, m the ab-sence of a convention, each State has the sovereign r1ght to decide for 
itself whether it will or will not accord its help in a specific case, is of particular importance 
to States which on principle refuse to conclude international treaties for judicial co-operation. 
It is interesting to note that certain States, though far from rejecting the principle of an 
obligation in international law as regards judicial co-operation, refuse on principle to conclude 
treaties on this subject, so that in practice they enjoy full freedom of decision as regards 
other States in all individual cases, despite the fact that they theoretically recognise the 
principle of an obligation under international law to afford their assistance to such States 
in judicial matters. This seems to be the attitude of the United States, for example. 

Nevertheless,. the practical needs of international life are leading States to afford each 
other assistance, even in penal matters. This fact is revealed in a large number of conventional 
provisions, even though, as we have already pointed out, no special convention yet exists 
relating exclusively to judicial co-operation in penal matters. If we study the history of 
conventional clauses of this kind, we find that they became more and more common durin~ 
the second half of the nineteenth century. MONIER (Les Commissions rogaloires en dro1l 
international, Paris, 1909) states that the first provisions regarding "commissions rogatoires 
et remises de signification" occur in the conventions concluded by France in 1844 and 1846 
with the Netherlands and the Grand-Duchy of Baden. It is possible, however, that a few 
conventions of this kind were concluded before 1844 between the various German States 
inside the German Federation. As I have already said, clauses of this nature became more 
and more common in conventions in subsequent decades of the nineteenth century, and deal 
with an ever-increasing number of special points connected with judicial co-operation in 
penal matters. It was not until 1869, however, that any treaties included a formal obligation 
m regard to the serving of writs in general, including the serving of writs upon accused persons. 
The first clause of this kind occurs in Article 13 of the Franco-Belgian Convention of 1869 
and the Franco-Bavarian Convention, which was based on the model of the former. The 
total number of conventions concluded since 1844 is, I believe, 128 (see list of these con
ventions annexed to the present report). The most recent and most detailed provisions 
are to be found in the following Conyentions: Convention of May 8th, 1922, between the 
German Reich and the Czechoslovak Republic on extradition and other fo~ms of judi~ial 
co-operation in penal matters; Convention of Ju~y 12th, 1921, ~etween Est?ma and LatVIa; 
Convention of April 19th, 1924, between Bulgana and Roumama; Conventio';l of Novem~er 
26th 1923 between the Kingdom of the Serbs, Croats and Slovenes and Bulgaria; Convention 
of J~ly dth, 1921, betweeen Latvia and Lithuania; Convention of February 12th, 1923, 
between Denmark and Finland; Convention of February 28th, 1915, between Paraguay 
and Uruguay. Unfortunately, I have been unable to obt:Un copies of a number of treaties 
on extradition and co-operation in judicial matters which, I understand, Italy has recently 
concluded but has not yet ratified. · 

The juridical notion of obligation to afford ~utual assistanc~ in the administratio';l of. 
the penal law also appears in the parallel proVIsions of the national laws of the vauo.us 
States which have adopted regulations in regard to judicial co-operation. S~ch r.ul~s extst 
in the general laws on judicial organisation and administration, ·as well as m special laws 
.on penal procedure. (It is a remarkable fact that Articles 914 el seq. of the Code of 
Civil Procedure of the State of New York contain provisions regarding judicial co-operation 
in penal matters.) Lastly, provisions of this kind are to be found in lninisterial decrees and 
circular instructions sent to diplomatic representatives and consuls abroad. 

See also the declarations regarding judicial co-operation exchanged between the Austrian Govern
ment and the Swiss Federal Council on the subject of correspon~ence between the lmpe~al and Royal 
Courts and Public Prosecution Offices of the kingdoms and countries of the Austro-Hunganan Monarchy 
represented in the Reichsrat on the one band and the Swiss judicial authorities on the other. :rhese 
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declarations Introduced modifications on certain very Important points In the Extradition Treaty 
concluded on March 10th 1896 between Austria and Switzerland. They are reproduced In Normen 
llber die inlernalionalen Rechlsbeziehungen auf dem Gebiete des Zivil· und · Slrafrechls und llber dem 
Rechlshilfeverkehr mit dem Auslande (Vienna, 1910). · 

It is interesting to note that in negotiations for the. co~clusion of conventions such 
clauses applying. to individual ~tates have often ~layed a part similar to .that of autonomous 
.Customs tariffs m the economic sphere; the tariffs are ~ken as .a basis or frame~?rk for 
subsequent commercial agreements. · A number of countries, haVIng no legal provtsic;ms of 
their own on the subject, have developed a certain judicial usage. This is the case m the 
Anglo-Saxon countries and in Brazil. · 

Clearly, then, the idea of international judicial co-operation, based on rules of law, 
is undoubtedly making progress even in regard to penal matters. It wo~ld therefore s~em 
particularly desirable to give this idea practical shape by means of a multi-State convention, 
as has already been done in the case of judicial co-operation in civil proced~re. As ~arly 
as 1812, Anselm FEUERBACH, the celebrated German professor of penal law, m preparm~ a 
draft treaty on relations between the judicial administrations of two heighbouring ~o~ntries 
(§ 103, No. 1), included in the third part of the special provisions a cla~se pr?VIdmg for 
mutual judicial assistance in penal matters. Although the only immediate aim was to 
draw up a typical inter-State convention, Feuerbach's idea nevertheless tended towards 
the unification of the rules of law relating to the question. 

The draft is worded as follows :. 

• The two States agree to afford each other judicial assistance both in civil and in 
penal matters in so far as the present treaty contains no special restrictions in those 
respects." 

. . 
Further, the Austrian jurist, Domin PETRUSHEVETZ. in his Precis d'un Code de Droit 

international (Leipzig, 1861), gave a number of explanations of the term " commission 
rogatoire ", the obligation to give evidence, and the costs of judicial co-operation in penal 
matters. Volume 13 of the publications of the International Association of Criminalists, 
which aims at securing the unification of large sections of penal law, includes an article by 
HoNORAT entitled " Etude sur les moyens de reprimer Ia criminalite internationale ". This 
article contains the following observations on judicial co-operation : 

" The magistrates and judicial police officials of the different countries would have 
to be given the right to send each other letters rogatory and communicate with each 
other direct without being obliged to have recourse to the diplomatic channel through 
various ministries, a process which always involves a.considerable loss of time " (page 266, 
No. 3). 

Lastly, MElLI, who represented Switzerland at the Hague conferences for the conclusion 
of the Convention on Civil Procedure, writes as follows in his Lehrbuch des inlernationalen 
Slraf- und Slrafprozessrechls : 

" The best method would be to unify the main principles and apply them to a 
fairly large territory (as in the Hague Conventions). This method would at any rate 
be preferable to that of bilateral conventions. " 

If we wish to regulate, on a collective basis, international co-operation in penal matters 
on the model.of the International Convention on Judicial Co-operation in Civil Procedure, 
the latter Convention would, notwithstanding the differences between penal and civil pro· 
cedure, prove a valuable guide to us on a number of important points. . , · 

Such a collective regulation of the subject will only be possible of course if the inter
State treaties and the different national codes and judicial usages re~eal a cert~in consensus 
of juridical opinion as regards 111ain principles. · 

I will now endeavour to show whether, and "if so how 'far this consensus of opinion 
exists. ' · ' ' 

Il. CASES IN WHICH JUDICIAL Co-oPERATION IS GRANTED, 

If w~ be~in by turning to the individual problems connected with the question of judicial 
co-op~rat1on 10 pel!al matters, we may adopt the classification which the Belgian Government 
estabhshed when 1t prepared the model conventions which it concluded in the sixties of . 
last ~tury. This classifi.cati!ln has been a~opted in most of the conventions relating to this 
question. VoN ~ARTI~Z, 10 _his comprehe~s1ve w_ork, lnternationale Rechtshilfe in Strafsachen, 
also adopted th1s classification as the bas1s of h1s study of the question According to him · 
the subject is divided on the following lines : · · ' 

(a) Requisitions in penal cases for the hearing of witnesses residing in the State 
applied to, irrespective of their nationality; 

(b) RC9uisitions in penal cases regarding the summoning of witnesses or experts 
.before a foreign tribunal ; · 
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(c) Requisitions in penal cases for the sending, under promise of return of articles 
believed to constitute important evidence and papers or documents held by the adminis
tration applied to; 
. .f d) . Requisitions in p~na~ ~ases r~g.arding the official transmission (notification, 

srgmfjcat10n) of sentences, JUdicial decisiOns, orders, decrees and instruments of all 
kinds relating to procedure, to persons who are under the jurisdiction of one of the 
two contracting States; 

. (e) The reciprocal communication of penal sentences passed by the courts of 
one p~rty upon a national of the other for a crime or offence of any kind, for the purpose 
of regiStration after the sentence has become res judicata. 

The disc?ssion of the subject in the present memorandum is based on this scheme. It 
should be pomted out at once, however, that in certain respects the scheme is incomplete. 
In the first place, the chapters arranged by von Martitz sometimes require elaboration ; · 
for example, the question of the communication of extracts from criminal records (Slraf
regisler) should be included under (e) " Reciprocal communication of penal sentences ". 
Further, certain questions which should have been allowed separate chapters do not appear 
in the scheme at all. Thus it omits the question -which is mainly of a technical nature -
whether, and if so. to what degree, judicial co-operation in penal matters should be effected 
through the diplomatic channel or by direct communication between. the judicial autho
rities (either the supreme authorities or those directly concerned), or by means of a procedure 
whereby the diplomatic representative of the applicant State would enter into direct com
munication with individual tersons subordinate to the judicial administration of the State 
applied to. The question o costs also requires consideration. Another question affecting 
judicial co-operation is that of the language to be used in the various forms of application 
for assistance. Lastly, consideration will also have to be given to the question of the obli
gation of States to send each other, when required, the legal information necessary to enable 
international judicial assistance to be granted. If, as a result of future legal developments, 
international courts of law with penal powers are eventually established, there will arise 
the problem of the judicial assistance which the courts of individual countries should afford· 
to such an international court. As, however, no such international penal judicature yet 
exists, we need not consider this question now, but will examine each of the other problems 
already mentioned on the basis of the scheme set forth above. 

METTGENBERO rightly states (" Recbtsbilfe, zwiscbenstaatlicb, In Strafsacben ", Handw/Jrterbuch 
der Rechtswissemchafl, voN ELSTER and STIER-SOMLO, column 1299 ; the author bas been kind enough to 
place the proofs of Ulis work at my disposal) Ulat the execution of a requisition for judicial co-operation 
comprises the following two stages : " First, measures taken In the home country, i.e., Ule wanted person 
is Interrogated and arrested ; the object sought for Is seized and placed In safe custody ; the witness Is 
summoned and his evidence taken; an enquiry Is instituted and the results duly recorded. Secondly, 
measures taken abroad: the wanted yerson is banded over to the foreign auUiorlties, who are also supplied 
wiUI the evidence and the record o the case. Each of Ulese Individual measures of judicial assistance 
presupposes a decision to grant the requisition made by the foreign authorities ". . 

TheJeneral arguments for and against codification cannot be examined until all the 
individu questions raised by the problem of judicial eo-operation in penal matters have 
been considered. 

(a) Requisitions in Penal Cases regarding the Hearing of Witnesses of any Nationality 
· . resident in the Stale to which the Requisition is addressed. 

This is the simplest ease of in~rnat!onal e«?-Gperation in pe!lal matte~s. .State A desires 
a person resi.ding in State B to give eY;Idenee .m p~nal proeeedi.ngs _pending m State A. ~t 
is a case which is covered by all treaties on JUdicial co-operation m penal matters, and It 
is a· typical instance where judicial eo-operation is in principle provided for. Even the 
earliest treaty I have found on judicial co-operation in penal matters - that of November 
7th, 1844- contains the following provision: · 

· "When in the hearing of a case which is of a penal but not of a political character, 
one of the t;.,o Governments deems it necessary to hear witnesses domiciled .in other 
States, letters rogatory for that purpose shall be sent through the diplomatic channel. " 

Another formula establiShing a similar obligation is to be found in the next old_est 
treaty- that of April 16th, 1846, between France and the Grand-Duchy of Baden. Article 
4 of this treaty reads as follows : . 

" The two contracting Governments undertake to cause writs to be served "and 
letters rogatory to be executed both in civil and in criminal eases, subject to any provi
sions to the contrary in the laws of the country." 

All existing treaties recognise this obligation. 
·Simple treaties of this kind on judicial co-operation were signed In the second. half of the past 

century, particularly bY. France. There are Ule treaties concluded by France With Wilrttemberg 
(January 23rd, 1853), w1th Hesse (January 26th, 1853), Portugal (July 13th, 1854), Austria (November 
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13th 1855) Chlle (AprU 11th 1860) Sweden and Norway (June 4th, 1869), the Swiss Confederation 
(July 9th, is69), Bavaria (No~ember '20th, 1869), Italy (May 12th, 1870), Belgium (August 15th, 187~), 
Peru (September 30th, 1874), Luxemburg (September 12th, ~875), Denmark (Mat;ch 28tl!, 1877)~ Sp!iln 
(December 14th, 1874). See also the special judicial co-operation clauses of the rev1sed Rh1!le NaVIJ!abon 
Act of 1869 and the Elbe Navigation Acts of 1821 and 1841. The more recent convent10ns wh1ch, in 
addition to letters rogatory for the evidence of witnesses, provide for judicial co-operation in regard 

· to other forms of evidence are mentioned elsewhere in tile present report. (See p. 18 et seq.) 

The same principle is applied in the laws of individual countries. 
Belgium. - Article 139 of tile Law of 1869 on Judicial Organisation reads as follows : " Judges 

may also send letters rogatory to judges of other countries, but they may only execute letters rogatory 
from otiler judges if authorised by the Minister of Justice, in which case they are bound to do so ' . 
See also the following extract from the memorandum sent by M. Verdussin (Public Prosecutor of 
Belgium) to tile Minister of Justice on October 18th, 1877 : " A judge who receives letters. r_ogatory 
from another country must hold, in regard to the witnesses whom he calls, all the pumbve an.d 
restrictive powers which he would hold if he were executing letters rogatory is.sued by one of his 

· colleagues of his own country ". . 

Italy. - Article 854 of the Code of Civil Procedure reads as follows : " When in penal cases 
measures of enquiry are to be taken at the request of foreign judicial authorities; such measures shall be 
taken by tile Court of Appeal (Chambre d'accusation) or by a judge delegated by that court. In s'!-ch 
cases the witnesses may, if required, give their depositions on oath ". · For special provisions relatmg 
to Italian consular jurisdiction, see Article 171 of the Italian Consular Law of January 28th, 1866. 

I am indebted to Professor Diena for a correction on the subject of Italian legislation. I quoted 
Article 854 of the Code of Civil Procedure instead of the Code of Criminal Procedure ; and I quoted the 
Code of 1865, which is no longer in force. The Code of Criminal Procedure now in force in Italy is t~at 
which has been in operation since January 1st, 1914. The provisions of Articles 635-639 deal With 
questions relating to the communication of judicial and extra-judicial documents in criminal cases and 
letters rogatory in criminal cases. 

Netherlands. - The Law of July 6th, 1896, authorises the 1iespatch of letters rogatol}' to other 
countries whenever the evidence of witnesses residing outside the Kingdom is required. This law also 
authorises Dutch consuls abroad to take the evidence of witnesses. 

Great Britain and Ireland. -Decision of the Ministl}' of Justice of December 12th, 1900: "The autho
rities in Great Britain and Ireland shall afford judicial assistance in penal matters to foreign courts by taking 
the evidence of witnesses, but not of accused persons and not in penal cases of a political character. 
The hearing of tile evidence of witnesses in penal cases shall have as its legal basis the Extradition 
Acts of 1870, 33 and 34 Viet. cap. 52, and 1873, 36 and 37 Viet. cap. 60. According to these 
Acts magistrates or justices of the peace are competent, on the requisition of a foreign court, to take 
tile evidence of witnesses. The giving of false evidence is a punishable act. The givin~ of evidence is 
compulsory. In order to enable the autilorities of Great Britain and Ireland to take act10n, the foreign 
tribunal must send through tile diplomatic channel a requisition which must in particular mention the 
maximum sum to be expended in costs, and must be accompanied by an order of the court, sealed with 
the court's seal, indicating tile nature of the case, the names and addresses of the witnesses to be heard 
and the general or special questions to be put to them. An English translation of tile order of the court 
and any documents attached tilereto must be provided .. The court's documents must be duly authen
ticated, and tile autilentication clause must contain an affirmation that the court making the requisition 
is empowered to order the taking of evidence ". 

Turkey.- Decree of the Court of Justice, June 16th, 1847: "The service of writs and execution 
of other official acts shall be facilitated and simplified as far as possible ". 

United Statu of America.- There are no laws or judicial usages'in the United States regarding 
the hearing of witnesses in penal cases pending in other countries, because the practice itself Is 'either 
quite foreign to tile institutions of Individual States of the Union or Is only admitted within certain 
limits for purposes of defence. In all criminal cases the American laws always specifically require that 
wiblesses for the prosecution shall give evidence only in court and In the presence of the accused ; tiley 
are allowed to do so elsewhere only in a few of the States of the Union. It is therefore questionable whether 
the courts in the United States would take any action to obtain the evidence of witnesses In criminal 
or penal cases pending before foreign tribunals. In any case, the evidence of such witnesses could be taken 
only In virtue of letters rogatory and not on the strength of a mere " commission ", and when 
necessary the letters rogatory must state the exact nature of the alleged offence and what the requesting· 
tribunal desires to prove by the evidence of the witnesses in question. Further, they must expressly 
state that the statement so obtained has legal validity In the country where the case Is being tried. In 
these circumstances, it might be possible, if a satisfactory account of the case were given, to cause the 
competent court in the United States to order the evidence of a witness to be taken, unless, of course, 
the oiience were of a political nature (extract from an advisory opinion given to the Imperial Austro• 
Hungarian Consul In New York and reproduced in Normen Uber die inlernalionalen Rechtsbeziehungen · 
auf dem Gebiete du Zivil- und Slrafrechts und Uber dem Rechlshilfeverkehr mil dem Auslande (Vienna 1910). 
See also Article 914 of the Code of Civil Procedure of the State of New York. This article' reads 
as follows• : " Either of the parties to an instance, process or procedure of any kind, civil or criminal, 
pen!!fng before a tribunal outsid.e the State, whether ln. the Umted States or In a foreign country, may 
obtain, by the procedure prescnbed In the above-mentioned sections, the deposition of a witness and. 
together with such evidence, may obtain books which are kept in the State (of New York) but are'to b~ 
nsed in the proceedings In the other country ". · 

Argentine and Uruguay. - According to a report prepared in 1877 by the Austro-Hungarian 
Minister to the Argentine and Uruguay, the courts of those two republics only oiier their assistance In 
judicial matters H the execution of the judicial acts In question Is applied for by a requisition from the 
requesting court sent through the diplomatic or consular representative In the country receiving tile 
requbltion. 

Awtrla. -Decree by the Ministry of Justice, June 16th, 1844, 1 38 : " The courts In the territory 
to which the present law 11 applicable shall execute requisitions for assistance received from foreign 
trlbunall except where there exist Instruments (treaties, governmental declarations ministerial decrees) 
laying down provisions to the contrary ". ' ' 

• T,.llllaUoa ; tile orlllllllll Ia not aYaUable In tbe Secretariat. 
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I ~~ : " In penal cases the courts shall also, on request, agree to assist the competent foreign 
authontu;s, except where special ordinances exist containing provisions to the contrary. If the court 
of lower mstance raises objections which are recognised as valid, the Ministry of Justice shall be asked 
for instru.::tions. " "Papers relating to cases of hi!lh treason, lese-majesty, offences against members of 
the Impenal House, breaches of the peace, forgenes of public bonds and the counterfeiting of coinage 
may not be communicated to foreign authorities except by permission of the Minister of Justice ." 

Spain. - See L. GEsToso Y AcosTA, Nuevo Tralado de derecho procesal, cl11il, mercanlil, pages 309 
et seq. Articles 193 and 194 of the Law of Criminal Procedure prescribe as follows: Article 193: 
" Letters rogatory addressed to foreign courts shall be transmitted through the diplomatic channel In 
J.he form prescribed by treaty or, in the absence of a treaty, in the form prescribed by the Government. 
In all other cases the principle of reciprocity shall be applied ". Article 194 : " The rules laid down In 
the preceding article shall also be applicable for the purpose of giving effect in Spain to letters rogatory 
from foreign courts requesting the execution of a ]udlclp.l act ". 

Sweden. - The exchange of letters rogatory provided for by extradition treaties Is governed by two 
Laws of March 6th, 1899. 

Brazil. -. As regards the methods of treating and executing In Brazil letters rogatory from foreign 
courts, the Brazilian Law of November 20th, 1894, No. 221, on judicial organisation has changed the 
previously existing legal position (except In regard to requests for the execution of sentences); letters 
rogatory from foreign courts will now always require the exequatur of the Federal Government before . 
they can be executed in Brazil. 

The above particulars afford sufficient evidence of a widely held legal opinion that 
requisitions from a foreign State for the evidence of witnesses should in principle be granted 
by the State to which they are sent. The nationality of the witness is quite irrelevant, so 
that the requisition is granted even where it relates to a person not possessing the nationality 
of the State applied to, but resident in its territory and therefore subject to its authority. 
Further; there is no doubt that the hearing of witnesses should be carried out in accordance 
with the laws of the State applied to. Its legal restrictions should be observed, the procedure 
it prescribes should be followed and the coercive measures it allows should be used. At. regards 
this last point, it would in any case seem possible to subpama a witness where the evidence 
is taken m execution of an inter-State treaty which has become law. Objections might be 
raised, however, in countries where there is no legal basis for the judicial assistance. In 
certain instances Lammasch recommends that depositions may be made compulsory by 
convention even where the laws of the State apP.lied .to do not allow a subprena. These laws 
do not, perhaps, allow a subprena to be served if the witness is not connected with the State 
either as its national or through being domiciled there, but is a national of the State making 
the requisition and is only staying temporarily in the State applied to. LAMMASCH (op. cit., 
page 864) cites the instance of a witness taking a short journey abroad and so evading the 
obligation to give evidence in a case iq which he might criminate himself. 

. · It is important to note that recent treaties of judicial co-operation apply to requisitions 
for the evidence of witnesses in penal cases the clear and simple principle that the State 
applied to takes such evidence on behalf of the State making the requisition. The favourable 
treatment accorded in penal cases to requisitions for the evidence of witnesses is extended 
to other measures of enquiry. The older treaties actually enumerate all acts of this kind for 
which judicial assistance should be rendered (expert opinions, constats, searching of t_he 
person, communication of commissions to obtain evidence) ; but the most recent treaties 
do not as a rule contain such lists. Thus, the Extradition Treaty concluded on April 19th, 
1924, between Bulgaria and Roumania declares in Article -19: 

" When either of the Governments deems it necessary to hear witnesses domiciled 
in the other State or to take any other measure of judicial enquiry in the p~osecution 
of a criminal case of a non-political nature, letters rogato!'Y shall be sent ~or th1s purpose 
through the diplomatic channel and shall be executed m accordance ":1th. ~he laws. of 
the country in which the witnesses are to be heard or the measures of JUdicial enqutry 
taken.... · 

This treaty shows that the principle of judicial co-operatio!l in penal matte!& is. extended 
from the hearmg of witnesses and kindred measures of enqmry to the exammabon of the 
accused themselves. The Treaty concluded on March 17th, 1923, bet\yeen. the Ki~gdom 
of the Serbs, Croats and Slovenes and Czechoslovakia is even clearer on th1s pomt. Article 59 
reads as follows : 

" They shall in particular notify each other of measures regarding penal procedure 
and shall carry out measures of enquiry such as the examination of accused _persons, 
witnesses and experts, judicial constats, searching of the pers~n and sequestration . • ;, 
and the communication of documents and articles connected With the penal procedure. · 

In order to illustrate the general obligation to carry out all measures of enqui~, ~his 
article cites certain examples, notably the examina~i~n of the ac~~sed themsel':es. A Similar 

. clause exists in Article 14 of the Treaty of Extradition and Judicial Co-operation concluded 
on November 26th, 1923, between the Kingdom of the Serbs, Croats and Slovenes and 
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Bulgaria Article 14 of the Treaty of Extradition and Judicial Co-operation concluded on 
July 12th, 1921, between L~tvia and Lithuania (this latt~~ employs the words "carry out 
any other enquiry ")and Article 14 of the Treaty of Extradition concluded on November 29th, 
1923, between Finland and Sweden ("to take the evidence of witnesses •.• or to carry out 
any other investigation"). It is instructive, too, to consult the Treaty of May 8th, 1922, 
between Germany and Czechoslovakia on Extradition and Other Forms of Judicial Co-opera
tion in Criminal Cases. Article 16 reads as follows : 

" Holding of enquiries : The Contracting Parties undertake at the request of t!te 
competent authorities to hold enquiries and in particular to hear accused persons, Wit
nesses or e~perts and to carry out judicial inspections or examinations and sequestrations." 

The use of the words " in particular " shows that the various measures of enquiry are 
only cited as examples, and that in principle judicial co-operation is promised for all such 
measures. Moreover, these texts do not stipulate that the measures of enquiry in question 
are confined to measures which could be accomplished only by the judicial authorities of 
the State to which the requisition is addressed. They may also mclude the seizure of postal 
correspondence, a police search for a person, or application to the civil status office (Stande
samt) for information. This position 1s the outcome of a very interesting process of develop
ment. Judicial co-operation in penal cases began with the hearing of witne~ses in the interest 
of the requesting State, and has eventually been extended to cover all measures of enquiry 
in penal cases generally. All these measures have to be carried out in accordance with the 
laws of the State to which the requisition is sent- as we saw, indeed, in regard to the hearing 
of witnesses. In this connection an important point is raised in Article 17 of the Treaty of 
Extradition and Judicial CQ-operation concluded on November 26th, 1923, between Bulgaria 
and the Kingdom of the Serbs, Croats and Slovenes. Under the terms of this article, the 
Ministries of Justice of the two contracting parties, if requested to do so, are to communicate 
to the competent authorities of the other State the texts of the laws in force in the jurisdiction 
of the State applied to. This measure is necessitated by the diversity and complexity of the 

· various national laws on procedure. 
It is true that the obligation of the State to which the requisition is sent to carry out · 

at the request of the applicant State measures of enquiry of any kind - which obligation 
we have shown to be the outcome of a process of historical development - is subject to a 
limitation which has not yet been considered. In certain cases the execution of requisitions 
of this kind may be refused not only in the case of political offences but also whenever the 
requisition relates to an offence which is not extraditable. This restriction. is. included in 
the most recent treaties on the subject. ; 

See, for example, the Treaty of Extradition and Judicial Co-operation ·concluded on July. 12th, 
1921, between Estonia and Latvia. Article 16 reads : " Whenever, in a criminal case in which extradition 
Is admissible under the terms of the rresentConvention, the authorities ..• ask .•• that a witness be heard .• :·. 
See also the corresponding clause o Article 19 of the E:~ttradition Treaty between Bulgaria and Roumania, 
Article 16 of the Treaty of Extradition and Judicial Co-operation concluded on July 12th, 1921, between 
Latvia and Lithuania, Article 16, In conjunction with Article 17 (1), of the Treaty of May 8th, 1922, 
between Germany and Czechoslovakia on Extradition and Other Forms of Judicial Co-operation in 
Penal Matters. This last article reads : " The legal assistance provided for in Articles 14 to 16 may be 
refused If the obligation to extradite as defined in the proVisions of the present Treatr does not apply 
to the criminal proceedings in respect of which such legal assistance IS demanded ' • 

Moreover, the most recent treaties leave no doubt as to the intention to extend the 
right of ~efu~al, wit.hin the s~pe in~cated, to all measures of enquiry :whate':er, whereas 
the practice m preVIous treaties, and mdeed the former theory, often limited thiS - excep
tiona_l- right of refusal to cerqun specified acts of enquiry, not including the actual hearing 
of Witnesses. 

See, for example, the Extradition Treaty concluded on May 18th/31st,1911, between Austria-Hungary 
~d Bul~aria, Article 16 <?> of which reads as fo~ows : " Ne~ertheless, when letters rogatory are Issued 
With a VIew to the searchmg of persons or prellllSes or the seazure of the corpu• delicti or of evidence of 
guilt, they may only be executed subject to the reservation laid down In Article 8 (3) (rights of third 
parties) and only with reference to one of the acts enumerated In Article 2 (list of extraditable offences)". 
As regards literature on this subject, see in particular VON MARTJTZ (op. cit., page 724) : .. If the object 
of the requisition is domiciliary visitation or sequestration, it cannot legally be executed except with 
reference to a crime or offence mentioned In the Extradition Law or the supplements thereto. " 

At. already mentioned, a different view is taken in the most recent treaties and the 
new theory that within the scope indicated the right of refusal extends to all m~asures of 
enquiry is also aet forth in th~ more recent works on the subject (see MElLI, op. cit., page 
378). As regards the scope of this reservatory clause, the older treaties attempted to enumerate 
all exceptional cases where the right to refuse any assistance existed. 

See, for example, Article 20 of the Extradition Treaty of September 29th 1911 between Germany 
and Bulgaria, Article 17 of the Extradition Treaty of November 21st, 1910, 'betwe~n Switzerland and· 
Greece. H&IU also adopta the method of enumeration (see op. cit., page 378). 
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In the most recent treaties, on the other hand, the exceptions only cover offences which 
are not extraditable; yet a careful examination of the lists given in the older treaties shows 
that the offences enumerated therein really correspond to the category of extraditable offences. 
An attempt might be made to draft a formula of a purely general character, such as, for 
example, that the carrying out of measures of enquiry may be refused where it would affect 
national interests; but a wide formula of this kind would obviously be open to serious 
objections from the point of view of international legal security in this matter. Lastly, even 
if a ge!leral cl~use were d~awn up to apply to non-extradi~able cases, this do~ not necessarily 
mean m practice that assistance would always be ·refused m sueh cases. It simply establishes 
a .right of r.e~u.sal, and there. is ~heref?re nothing. to prevent .a State from still complying 
With a reqmsitlOn and affordmg Its assistance (as mdeed certam States already do) in cases 
where the accused is in territory which comes under the authority of the requesting State. 
In certain circumstances, indeed, such action would be highly desirable - for example, 
where a national of the State applied to, lying under a charge in another country, could 
furnish proof of innocence. In negotiating a convention, therefore, the best course would 
be simply to take the general clause adopted in the most recent treaties and extend the scope 
of the right of refusal to those cases only in which extradition is not obligatory. 

In connection with the question of the obligation resting upon the State a~plied to 
to carry out measures of enquiry, it should further be noted that cases may ex1st where 
this obligation cannot be allowed even in the absence of the reservation referred to above 
(non-extraditable offences). I refer to cases where the requisition of the foreign State should 
be rejected on the ground of incompetence. It has already been explained that the enquiries 
are carried out by the State applied to subject to its own laws. But these laws also determine 
what authorities are competent to receive letters rogatory and carry out enquiries, and 
they may also require that the authority competent to carry out the enquiries shall ascertain· 
whether the foreign authority from which the letters rogatory came also possesses the necessary 
competence. In most States the laws on civil procedure probably establish this right to 
verify the competence of the requesting authority. It is also mentioned in national laws, 
jurisprudence and treaties. Thus a decree of the Austrian Ministry.of Justice, dated June 
18th,. 1854, states th,!lt: 

§ 38: "Judicial co-operation shall be refused if the act demanded by the request
ing court does not come within the competence of the courts as determined by the 
relevant internal laws. If the act requested comes within the competence of another 
home authority, the court applied to may forward the request to such authority. " · 

§ 39 : " ... In granting judicial co-operation no derogation from the existing internal · 
laws can be allowed unless the requisition expressly asks that a certain procedure 
prescribed in the law of the foreign country be followed in the accomplishment of the 
act in question and such procedure in question does not pr.ove to be prohibited by any 
of the mternal laws of the country. " · · 

§ 40: " If the court to which the requisition is sent refuses its co-operation, or 
if in a case of judicial co-operation differences of opinion arise between the applicant 
court and the court applied to in regard to the methods of rendering such assistance 
or in other respects, the Court of Appeal from the court applied to shall on demand 
by the applicant foreign court or other foreign public authority give, without preliminary 
oral hearing, a decision as to the validity of the grounds for refusal, or as to the other 
points in dispute. '' · 

Most of the treaties concluded by France with other States in regard to letters rogatory 
in penal matters contain the following general provisions : 

· " The letters rogatory shall be executed by the competent officials, due observance 
being paid to the laws of the country in which the witnesses are to be. heard. " 

See also a decision of the German Reichsgerlcbt, dated November 21st, 1912 (Journal de Droit 
international priue 1904 page 956). Compare also the Treaty between the German Reich an.d the 
Czechoslovak Rep~blic df May 8th, 1922, on Extradition and Other Form~ of Judi.clal Co-operat1on In 
Penal Matters. Article 16 of this Treaty reads as follows : " The Contr!lctmg Part1es undertake at the 
request of the competent authorities to hold enquiries •.• ". Se~ also Art.1cl~ ~ 9 : " The let.ters .rogatory 
(see Articles 14 to 16) shall be dealt with in the manner prescnbed for JU~I.clal acts of thiS km~. and 
with the employment of the necessary coercive measures, by those au~hontles of the ~arty appbe~ to 
who are competent under their national laws to carry out such official acts ln. criminal pro~eedings 
in their own country. " 

Even assuming that the right held by the authority applied to to d~ide as to .its own 
competence always implies the right to ascertain whether the requesting authority a~so 
is competent, this does not mean that the judicial authorit~ taking m_eas~ues of enqu1ry 
will in all cases be required to decide first whether the requestmg authon~y IS compete1_1t ~o 
ask the other State to carry out the enquiries in question. .s?me coun~r1es, ~.g., B~a~il, 10 
principle require the supreme judicial administrative authonties to dec1de th~s preh~mary 
question. There are two possible solutions : Either the laws of a country will reqwre the 
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s~preme judicial authorities to examine only whether. the request~ng authority is comp~t~rit, 
or they may also require those authorities to examme and de~1de whether the conditions 
in which the courts which are to carry out the measures of enqurry are competent have been 
fulfilled. In Germany, for example, all questions relating to the c~nditions g~verning the 
granting of judicial co-operation (e.g., the compet~nce of t~e requestmg aut~o~1ty, the form 
of the requisition and, where necessary, the question of reciprocity) come Within the compe
tence of the supreme judicial administration, unless an actual t~eaty. ha_s been cOJ)Cluded 
containing clauses to the contrary. All these, however, are qu~s~10ns which solely concern 
the laws of individual nations and, like the procedure of extradition and exequaturs for the 
execution of the sentence of a foreign court, are treated in entirely different ways in different 
countries. The decisive factor is how far the courts are independent of the supreme judicial 
administration - in: other words, how far their powers are separate. In practical co-opera~ 
tion in penal matters the infl~ence of _the s~preme judicial administration on_ the procedure. 
as a whole is particularly great m coun.tr~es w~1ch ~~:re not bound by any conv~ntion, a~d w~ere 
the assistance of tribunals and admm1strations IS only granted on a basis of reciproCity. 
If a judge is not thoroughly familiar with the law of a foreign country, he will often find it 
very difficult to ·decide whether the requesting authority is really competent. In cases where 
assistance is granted on a basis of reciprocity the supreme judicial authorities will be best 
able to ascertain whether this condition is fulfilled. Thus paragraph 38 (3) of the above
mentioned Austrian Ministerial Decree of June 16th, 1854, contained the following stipulation: 

" Assistance may be refused if reciprocity is not granted. If the tribunal applied 
to is uncertain whether reciprocity is granted or not, it must apply to the Minister of 
Justice for a decision on the point, which shill be binding upon it. " 

· Taking all the above into account and assuming that a general convention on these · 
matters were being drawn up on the model of the Hague Convention on Civil Procedure, 
the clause on this subject would be worded on the following lines: 

. ' 

"Article 1. - Measures of enquiry. - The Contracting Parties undertake, at 
the request of.a competent authority, to take measures of enquiry. Such co-operation 
may be refused, however, if the penal proceedings for which it is to be rendered do not 
involve an obligation to grant extradition. Requisitions for judicial co-operation shall 
be executed by the authorities of the Party applied to which under its laws are competent 
to make such enquiries. The enquiries shall be carried out in accordance with the pre
scribed forms and with application of the proper coercive measures. " 

(b) Requisitions in Penal Matters regarding the Summoning of Witnesses 

and Experts before a Foreign Tribunal. 

Treaties providing for judicial assistance in international penal cases ·often provide· 
also that the State applied to shall, when requested by the foreign authority, simply serve 
an official summons upon witnesses or experts whose evidence the foreign tribunal wishes 
to hear; In point of fact, however, this official summons simply consists of the forwarding 
of a communication and has the effect of authenticating the act of tommunication. :The 
receipt of the communication as such is not prejudicial to the witness or expert; sometimes, · 
indeed, it has the advantage of affording a witness an opportunity of helping in an enquiry 
regarding an offence in which he is in some way implicated. On the other hand, the foreign 
tribunal is more likely to obtain the evidence of a witness or expert in this way than if it 

· could do no more than issue a purely fictitious or public summons. It is noteworthy that the 
older treaties- such as, for example, the Franco-Swiss Treaty of 1803 (Article 18), the Franco
Swiss Extradition Treaty of 1828 (Article 6), the Austro-Swiss Treaty of 1828 (Article 5), 
and Article 28 of the Draft Treaty on Judicial Co-operation, drawn up by Feuerbach -
established a direct obligation to give evidence. But in view of the very great difficulties 
which would be involved by a journey to the seat of the foreign court trying the case and 
in view of the reluctance of modern States to compel their nationals to obey orders 'from 
foreign States, the treaties now in force, however wide the obligations they contain in regard 
to the affording of judicial co-operation, leave the individual when summoned entirely free 
to decide whether or not he will obey the summons to appear before the foreign court. The 
more recent ~reaties,.repeatedly stipulate that the person concerned shall decide for himself 

· whether he Will appear before the foreign court or not, and the State to which the requisition 
is sent only undertakes to invite the person concerned to appear if he thinks fit. 

Cf. Article 15 of the Treaty on Extradition and Judicial Co-operation concluded on July 12th 1921 
between Eslonia and Latv,ia : " ~hen the Courts ••• demand ••• the personal attendance of a wlt~ess •• : 
and If the latter, after havmg received through that channel a summons to appear signifies his consent 
1o do 10 ••• ";the Extradition Treaty between Bulgaria and Roumania dated April i9th 1924 Article 17• 
" If It Is considered necessary or desirable to summon a witness In a criminal case of a no~-political nature" 
the Gove~ment of the State ••• shall Invite him to ober the summons served on him for this purpose by 
the authonUes of the other State, but shall not be entitled to subject him to measures of coercion " • 
Article 61 of the Treaty on Judicial <;a-operation concluded on March 17th, 1923, between the Klngd_oni 
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of the Serbs, Croats and Slovenes and Czechoslovakia : " The witnesses and experts ••. who, upon receiving 
a s~~mons, appea! of their own free wUJ " ; Article 15, paragraph 3, of the Treaty on Extradition and 
Judictal Co-operation concluded between the Kingdom of the Serbs, Croats and Slovenes and Bulgaria 
on No-yember 26th, 1923: " No witness or expert of any nationality whatsoever, who appears of bis own 
free Will b~~ore the judg!ls of the State. making application ..• " ; Article 15, paragraph 2, of the Treaty 
?,f Extradttion and Judtcial Co-operation ~oncluded on July 12th, 1921, by Latvia and Lithuania: 

In case of voluntary attendance ... "; Arttcle 15, paragraph 2, of the Treaty of May 8th 1922 between 
Germany and Czechoslovakia on Extradition and Other Forms of Judicial Co-oper~tion 'in Penal 
~atters : " A wit1_1ess or expert who voluntarily appears before the authorities of the requesting Party 
m response t?, a wrtt of summons served upon him by the authorities of the Party to which the requisition 
was sent... . ~ 

Th.e req.uesting State cannot, on its own authority, subpama a witness or expert having 
th? n!lt10nahty of a foreign State and residing in his country of origin, because it is an accepted 
prmciple that all powers of this kind held by any State stop at its frontiers; neither can a 
State, when it receives a requisition to serve a writ of summons, compel its own nationals 
to .. Place themselves at the disposal of a foreign State as witnesses or experts unless its 
nationals have been rendered subject to this obligation by a treaty which has been given the 
force of law. As has already been said, however, treaties of this kind are now no longer con
c~uded. On this point, nevertheless, LAMMASCH interprets the treaties on judicial co-opera
bon to mean that the contracting Governments are bound to invite a witness, whose personal 
at~endance before the court of the other State is necessary, to go to the seat of the requesting 
!rib"!lnal, an~ to emphasise to him that this journey is necessary, in the general interests of 
JUStice (op. c1l., page 862). Unfortunately, he does not cite any authority for this assertion, 
and in my opinion no such sweeping obligation can be read into any of the more recent 
treaties which I have seen, although such an obligation might perhaps be desirable in the . 
common interest of States for the purpose of the administration of justice. From the purely 
legal point of view, moreover, there would be no appreciable difference between the mere 
communication of a summons and an invitation to obey the summons, because it is obvious · 
that the invitation cannot be accompanied by any threat of coercion; a mere formal invita
tion would thus have no more than ·a moral value. VoN BAR rightly says (Lehrbuch del 
lnternationalen Privat- und Strajrechts, Stuttgart, 1892, page 329) : 

· " In order that the person cited, if mistakenly apJ.>rehensive of coercion on the part 
of the requesting State, may not under this mistaken Impression comply with the sum
mons of the requesting State, the correct course would be to mention expressly that 
no coercive measures will be employed either by the authorities serving the summons 
or by those ordering it. " · 

Von Bar considers it particularly necessary to apply this procedure in cases where the 
summons of the requesting authority customarily includes comminatory formulas. Various
writers on the theory of international law have made suggestions involving the creation, 
on a more or less extensive scale, of power to compel experts or witnesses to appear in 
person before a foreign tribunal; but tliese proposals have not perceptibly influenced 
recent treaties. 

. See LAMMASCH, op. cit., pages 862 et seq. : " Although It Is desirable that witnesses should not be 
compelled to ·appear before the tribunals of a foreign State In cases where the States concerned are far 
distant from each other, or are, for example, separated by an ocean, nevertheless it Is going too far, In 
my opinion, to exclude its epplication altogether in relations between adjacent States, since the public 

. interest would be sacrificed to the individual interest; indeed, in some cases the highest conceivable 
· form of personal interest might be sacrificed, namely, the interest of a wrongly accused person in proving 

his innocence. 
· " Until science, the electrical transmission of signs and sounds, the telegraph, the telephone, have 

advanced so far as to enable the competent court to hear a witness not prt•ent, it will, in my opinion, 
. be necessary to adopt one of two methods of determining In this question the extent to which private 

interests should be protected, even to the detriment of the proper administration. o~ l!lstice .. Eit_ber 
it may be agreed that witnesses are to be compelled to attend in the event of the junsdtctlonal dtstncts 
in the two neighbouring States being adjacent, or the court which is asked to serve the summons may 
be left to decide in each case whether or not pressure should be brought to bear on a witness, taking 
account on the one hand, of the need for his personal attendance and the importance of the case itself 
and on' the other, of the loss which he might sustain through prolonged absence from his domicile and 
the ~xtent to which this loss would be reparable. Should the witness ultimately be compelled, the means 
of coercion used would obviously have to be the same as those applicable in the case of a writ served 
by the courts of the country itself, and he would have to be suitably indemnified. " · 

Whatever view be taken, it would be better, in order to facilitate the conclusion of a general 
convention in the near future, to avoid introducing in the draft any innovations so radical 
as these. If the person cited by .a foreign. State to a~pear as a witness or expert ~appens 
to be in custody in the State apphed to, neither the umlateral consent of the person Cited nor 
in the modern State the unilateral consent of the authorities who are in charge of him are in 
themselves sufficient to give effect to the summons (see on this subject the explanation given 
below on pages 20 et seq. in another connection). The question whether the State has the 
right to compel its officials to appear before for~ign tribunals and .giv~ evide!lce (LAM
MASCH, op. cit., page 866, says that the State obviOusly possesses th1s right) will depend 
primarily upon the State concerned. . 

The usual method by which the writ of summons on the witness or expert is served 
by the State applied to on behaU: of ~he appli~ant State is as follows : An. original docu~ent 
issued by the applicant State, which lS sent With the request for service, IS handed officially 
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_ to the person concerned in the. State applied to by the authorities of t~at State. Thu:', 
Article 17 of the Extradition Treaty of April 19th, 1924, between Bulgaria and Roumama 
reads as follows : . 

" If it is ••• necessary ••• to summon a witness ... the Government ••• shall. i.nvite 
him to obey the writ of summons served on him for this purpose by the authontles of 
the other State ... " · 

• The State applied to has the -right to examine the summons !lnd as~ertain. w_hether t~e 
requesting State has included in it any comminatory formulas which are madmissible, and m 
such cases the former State need not serve the summons. · Further, it need not do so if the 
offence is not extraditable. In any case, ~he rules applicable to ~he se'-:"~ng .of the ~urn
mons will clearly be those of the State applied to, and that State will fulfili~s .mternat10nal 
obligation if it serves. the summons in accordance with its own law. Ad.mittmg that per
sons cited before foreign courts are not bound to ·appear, States who reCIPr?cally a~ee to 
serve writs upon witnesses or experts .will endeavour to reduce as far as possible the ~~con
venience of attendance in such cases by taking steps to settle the question of the .expenditu~e 
which the persons in question will incur for the journey. The various conventiOns on this 
subject, however, differ from each other on_ points of detail. . . 

· Cf. Article 15 of the Treaty on Extradition and Judicial Co-operation concluded on July 12th, 1921_, 
between Estonia and Latvia : " When the courts or examining magistrate of one of the Contracting 
Parties, in criminal cases where, under the terms of this Convention, extradition is admissible ••. 
demand ••• the personal attendance- of a witness ••• and if the latter • • • agrees to comply with the 
request, the expenses incurred by him for travelling and maintenance shall at his request be reimbursed 
to him, in accordance with the taritJs of the requesting country, by the judicial authorities of his place 
of residence and at the cost of the requesting country •.. " Extradition Treaty of April 12th, 1924, 
between Bulgaria and Roumania (Article 17) : ~· The cost of the attendance of a witness shall in all cases 
be borne by the State making the application, and the request ... shallshowtheamountallowedtothe 
witness for travelling expenses and subsistence, together with the amount of the advance which the State 
to which application is made may pay to the witness subject to repayment by the State making applica
tion. This advance shall be paid as soon as the witness has declared his willingness to comply with the 
writ of summons ". Article 61, paragraph 3, of the Treaty of Judicial Co-operation concluded on 
March 17th, 1923, between the Kingdom of the Serbs, Croats and Slovenes and Czechoslovakia : "The 
writ of summons shall indicate the sum to be granted by way of travelling expenses and subsistence 
allowances. The person cited shall, If he or she desires, obtain an advarice to cover travelling expenses 
and subsistence in the territory of the requesting State ". 

See also Article 15, second paragraph, of the Treaty of Extradition and Judicial Co~operation con-
. duded on November 26th, 1923, between the Kingdom of the Serbs, Croats and Slc;>venes and Bulgaria; 

Article 15, first paragraph,· of the Treaty of Extradition and Judicial Co-operation concluded on July 
12th, 1921, between Latvia and Lithuania. See also Article 22 of the Treaty of Extradition and Judicial 
Co-operation concluded on May 8th, 1922, between the German Reich and the Czechoslovak Republic; 
this Treaty contains a general clause by which the expenses caused by judicial co-operation will be 
chargeable to the party on .whose territory the expenditure is incurred. On this point METT~ENBERO, 
in his notable work entitled Die Verlrllge mil der Tschechoslouakei tiber Rech/shilfe in Strafsachen (Berlin, 
1925), says : " What each party actually bears is not the cost of the judicial co-operation but only the 
expenditure incurred in the territory of that party for the examination of requisitions for judicial assis
tance ". See also LAMMASCH (op. cit., p. 864) : "The indemnity must be sufficient to cover the expenses 
of the journey and return, and subsistence at the place of trial. Where the witness in question obviously 
cannot travel alone (i.e., in the case of children,.invalids and, in some cases, women), the expenses of 
the person accompanying the witness must also be refunded. It is most important to calculate the 
exact amount and to make it fully adequate when the witness has no option as to appearing or not. 
Nllvertheless, it must not be so large as to place the witness under an obligation towards the party
plaintitJ or defendant - which has him cited ". The expenses of witnesses are regulated in full detail 
m the Supplementary Convention of July 22nd, 1868, between France and Switzerland, and the Franco
Italian Declaration of July 16th, 1873. · · 

As a rule, however, treaties concur at least on the pohit that the expenses occasioned 
by the witness's appearance before a foreign tribunal must always be borne ultimately by 
the requesting State itself, whereas -as will be further discussed below- every State is accus
tomed to defray the costs of the acts of judicial co-operation which it carries out in its own 
territory. The reason for this difference is that the expenses occasioned by the hearing 
~fa w~tness in a foreign col!-ntry result in reality from an act of judicial co-operation. Lastly, 
if. a w1tness or expert dec1des to .appear before the judicial authority of a foreign State in 
~tl!-e ~?f _a summons ~erved upo~ him by the State ll;PPiied to, it will still be necessary to consider 
hiS JUndical status m the foreign State. Both m theory and under the treaties, there is 
general agreement that ~e cannot be prosecuted in the foreign State for offences committed 
before the ~ummon~ was ISS?e~. The same ?bservation applies where the requesting tribunal 
suspects him of bemg a prmc1pal offender m the case under trial of being an accomplice 
o~ being ~ccessory thereto. or ~f having helped to promote the offer:ce. Indeed, the observa: 
tJon applies even where t~e Witness or expert i~ li~ble to ~rrest under a sentence pronounced 
be~ore he enters the terntory. Neyertheless, m mterJ?ationa~ practice there is some uncer· 
tainty as. to the exact sc?pe of ~his safe-conduct. or. Irnmumty. Some agreements clearly 
and defimtely. exten~ the Imm!-lmty to cover all cnmmal acts committed before the appear· 
ance of the WI~ness m the foreign court. Thus no penal prosecution would be allowed even 
for acta comnutted between the date of the summons and that of the witness's appearance 
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in cou~ i.e., on the journey or in the territory of the foreign State. In that case, however, 
t~e w1tn~ss~s or e:"perts .would ~e allowed a position involving the chief consequences of 
d1plomabc .1mmuruty. It 1s questionable whether such a step is really necessary, and whether 
the requesting .State should not be allowed the right to prosecute such persons for indictable 
offences coll?-m1tte~ by them after the~ entered the territory. Expert opinion in general 
agrees that Immurut_y can. nev~r b~ claimed if the witness or expert commits an indictable 
offence (such as perJury) m h1s evidence before the foreig11 judicial authority. 

Cf: VON MARTITZ,' op, cit., p. 724: " If th~ party concerned obeys the summons he shall enjoy 
lmmumty from any ~egal proc~edings in respect of his pa~tlcipation In the offence in qut'Stlon, or any 
other offences co,IJ'mttted preVIously. He has no immumty, therefore, If he commits perjury at the 
trial in question • See also TRAVERS, International Penal Law, p. 241. Many of the older treaties 
do not allow tmmunlty to be withdrawn even in ca•e of perjury. See Article 14 of the Spanlsh
ltali":n Treaty of 1868, and Article 9 of the Austro-Swiss Treaty of 1855 ; compare also LAMMASCH, 
op. ctt., p.- 865. 

The. immunity obviously guarantees the witness or expert against other restrictions 
of this liberty, e.g., compulsory discovery 011 oath. On the other hand, the immunity of 
a witness or expert appearing before a foreign_ court is necessarily subject to a time-limit. · 
It is universally agreed that a criminal prosecution or the execution of a previous penal 
sentence which has become res judicata is allowed, if the witness or expert prolongs his stay 
in the foreign country beyond the period necessary to give his evidence and return. In 
doubtful cases the principle adopted is that of tempus utile in Roman law, although in some 
treaties the limit is fixed even more narrowly. . 

. A,rticle 61, second paragraph, of the .Treaty of Judicial Co-operation concluded on March 17th, 
1923, between the Kingdom of the Serbs, Croats and Slovenes and Czechoslovakia reads as follows : 
" Such l?ersons may not, however, plead this privilege if they fall to leave the territory of the requesting 
'State Wttbin 18 hours from the time when the eourt no longer requires their presence ". Article 15; 
third paragraph, of the Treaty of Extradition and Judicial Co-operation concluded on November 26th, 
1923, between the Kingdom of the Serbs, Croats and Slovenes and Bulgaria reads as follows : " No wit
ness or expert ••• may be prosecuted or held ln detention • • • until the expiration of 30 days from the 
date when his presence in ~be territory of the requesting State ls no longer required ". 

Lastly, there remains the point whether and, if so, how far the State receiving the 
requisition may be bound to illform the requesting State whether the individual cited is 
willing to appear before the foreign court. In certain recent treaties a legal obligation of 
this kind is imposed upon the State receiving the requisition. It is certainly a convenience 
for the requesting State to have a communication of this kind attached to the notice of 
service of the writ, which would presumably have to be given in all cases; but the value of 
such a communication would be small, since the person cited mi~ht change his mind at any 
time, and no coercive measures could be brought to bear upon him. · 
· · If a general convention on judicial co-operation in penal matters should prove to be 
feasible and desirable, the juridical. principles considered above might be summed up as 
fol.lows (an attempt has been made to provide a suitable solution for controversial. points): 

- " Article 2. --'- Summoning of witnesses and experts. - The Contracting Parties 
reciprocally undertake, at the request of a competent authority, to serve writs of sum
mons upon witnesses or experts resident in their territory, irrespective of the nationality 
of such witnesses or experts. A witness or expert appearing voluntarily before an autho
rity of the requesting Party in response to a writ of summons served upon ·him by the 

... authority of the Party requested. shall in no ease, whateve~ his nationality, be subject, 
during his presence in the territory of the requesting Party, to criminal prosecution 
on a charge of having been a principal, an accomplice or an accessory or of having helped 

. _ to promote the act in respect of which the criminal proceedings are taken or any other 

. . act committed before he entered the territory of the requesting State. In like manner, 
no sentence passed upon him on account of acts committed before he entered the country 
may be executed on his person nor may he he arrested for any illfringement of the law 
which took place before his journey. The special position of the witness or expert as 
regards the jurisdiction of the foreign State shall be forfeited if he fails to leave the terri
tory of that State withiri a reasonable time after having been heard. This time-limit 
may be. fixed for him by the tribunal making the requisition. . ·. 

" The State applied to may refuse to ·serve a writ of summons : (a) if the o!'fence 
which is the subject of the proceedings in the apP.licant State is not an extra~ttable 
offence .in the State applied to; (b) if the person c1ted is threatened with coerc1':e or 
other prejudicial measures _.in the event of his non-appearance; or (c) if the applicant 
State does not provide _a suitablo indemnity for expenses. · 

'' The State applied to must illform the applicant State of the response which the 
person in question makes to the summons. " · · · . 

It would not seem desirable in a 11eneral convention to impose upon States to which reques.ts are sent 
an additional obligation to grant to the persons summoned an advanc!l to cover th~lr travelh!lg expen
ses to the venue of the trial, though It ls true that a few recent treaties. do establish an obligation ';'f 
this kind (see p·. 29); but in these cases the signatory States are conttguou~. Arrangements of thts 
kind should be made by the States themselves by means of special conventions (see also below). 
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(c) Requisitions in Penal Matt~rs regarding the Communication, ~nder Promise ?I their 
. Return, of Objects which are regarded as constituting Importan.t Evrdenc.e, and of Fries and 

Documents which are in the charge of a Publrc Authorrtg. 

In most treaties on judicial co-operation the assistance .to be w:anted for t~e adminis!ra~ 
tion of justice also covers another point. Very often treaties proVIde that. artrcles ~onsbtu
ting evidence, and files and doc~n.nents which ~~:re in the charge of a .public a~thorrty, shall 
be sent to the requesting authorrtles of the forergn State, under promrse of their return and 
provided there are no special objections to such action. 

See, for example, Article 16 of the Treaty of Extradition and Judicial Co-ope!ation concl.u!led on 
July 12th, 1921, between Latvia and Estonia : " When, in cri~i.n~ cases .•• jud1c~al au.thont1es · • • 
request • . . communication of exhibits or documents, such requ1s1tion sha!l be compiled ~1th, pr!'vided 
that no serious objections exist, and that such evidence or ~ocuments will .bo. ~~turned • Article .18 
of the Extradition Treaty of April 19th, 1924, between Bul_ga!la and Roumama . ,\Yhen the production 
of exhibits or legal documents is judged necessary in a cnmmal case of a non-political na.ture - • • the 
requisition therefor shall be made • • • and shall be complied with unl~ss ~.here a~e spec1al objections 
to this course. Such exhibits shall, however, be returned as soon as possible • Art1cle 62 of the Treaty 
of Judicial Co-operation concluded on March 7th, 1923, between the Kingdom of the Serbs, Croats ~nd 
Slovenes and Czechoslovakia • " Communication of exhibits. - The authorities of the two Contractmg 
Parties shall forward to each o'ther, when requested to do so, articles possession of which has been obtained 
through the punishable offence in question or which constitute evidence ; they shall be forwarc,led even 
if an order has been issued for their confiscation or destruction. 

" If these exhibits are asked for in connection with the extradition, either direct or In transit, of a 
criminal, they must be sent whenever possible at the time when the extradition, direct or in transit, 
takes place. If the accused dies or escapes after his extradition has been granted, the obligation to send 
the exhibits is not thereby nullified • • . The authority forwarding the exhibits may retain them provi
sionally if they are necessary for its own penal proceedings. The rights of third parties in regard to 
such exhibits shall not be affected. 

" The Party sending the exhibits may stipulate that they must be returned as soon as possible. 
In this event, and if third parties have acquired rights over them, they must be returned without delay 
as soon as they are no longer required for the penal procedure in the applicant State. " 

Article 14 of the Treaty between Germany and Czechoslovakia on Extradition and other Forms 
of Judicial Co-operation in Penal Matters. " Communication of exhibits. - The Contracting Parties 
undertake at the request of a competent authority to send each other exhibits or articles which the person 
who committed the act which Is the subject of the prosecution obtained by that act, or which are liable 
to seizure, destruction or confiscation • • • If the objects in question are sent upon condition of their 
return, they shall on request be sent back without delay. In any case, the rights of third parties shall 
remain unaffected". (C/. the. admirable commentary _of METTGENBERG, op. cit., pages 38 and 40.) 

In the first place, as regards the categories of objects which are sent as evidence, it 
is at once obvious that the formulas used vary considerably in different treaties. All treaties, 
without exception, grant judicial co-operation in regard to " exhibits ", i.e., actual objects 
used as evidence. Sometimes general terms, such as "document " or " judicial instrument '' 
are added ; nevertheless, many States make a rule of never parting with the originals of 
documents, but send, when asked, particulars as to the contents of such documents or copies 
of them. But if judicial co-operation is restricted in this way- and it might perhaps seem 
desirable to do so in a general convention - the action taken amounts to a " measure of 
enquiry", and the question need not be discussed further in a chapter on the communication 
of exhibits. On the other hand, it would seem desirable to add to the category of " exhibits " 
-as in the German-Czechoslovak Treaty- the category of "objects of which the accused 
has obtained possession through the indictable act he has committed, or which are liable 
to seizure, confiscation or destruction ". · . · 

The obligation to grant the temporary loan of exhibits lapses under two conditions. 
Firs~. we find .in this question als? the characteristic clause to the effect that the penal pro-. 
cee~n_tgs pendmg before the forergn court must relate to an extraditable offence ; and, in 
addrtron, Governments generally think it necessary to· reserve certain discretionary powers 
wh~re .the loan of the exhibit would in their view be particularly prejudicial. But such 
preJudrce can!'-ot cover the temporl!-ry infringement of the private rrghts of third parties ; 
the c!'m~on mterest of all St.ates 1~ ensuring the proper administration of justice should 
?Vemde mterests based on p~rva~e rr~hts.(cf. _METTG~N~ERG,.op. cit., pages 39 et seq.). It 
Is clear, however, that the obJect m VIew m tlie treaties Is simply the security of the State 
or rat~er, in 11: wider sense,. what is known in international private law as the reservatio~ 
re~arding pubh? ord~r. Artrcle 4 of the Hague Convention on Civil Procedure gives valuable 
gu1dance on th1s pomt : · · 

.. " The execution of th~ writ .Pr?vided for in Articles 1~ 2 a~d 3 can only be refused 
if the Sta~ on whose te~rto?.' 1t rs to be. executed considers it liable to prejudice its 
own sovereignty or secunty.. See the Interpretation of this Article by MElLI and 
MAMELOK on page 328 of the1r work entitled Das internationale Privat- und Zivilprozess
recht auf Grund der Haager Konventiontn. 

• The c~mprehensive na~ure of t~is principle clearly proves how import~nt it is for the 
Interpretation of a conventr~n of thrs ~md to have an international court of justice which 
can prevent the abuse of thrs reservation. . · 
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· d fj!· t;: admlrfable explanation of this point by M. PoLITIS (The Problem of the Limitation of Sovereiqnty 
aEnr e eordy o. theGAbuse of Rif?htS in International Relations, pages 77 et seq.) and LAUN (DiU freie 

messen un seme renzen, pass1m). 

. In .thi~ connec.tion there is another problem that requires consideration, namely, Does 
th~ obligation ~esting upon the authority applied to extend only to the temporary loan of 
thrngs, or does 1t cover th~ surre~der of persons as .well ? The persons in question would not, 
of C?urse, be. persons at lib~rty. m the State apphed to; gene~ally speaking, the latter has 
no r1ght and IS under ~o obligation to compel persons found guilty to appear before a foreign 
court, any. more than 1t can compel witnesses to do so. The only point at issue is whether 
the .State lS bound ~o surrender, provisionally and temporarily, persons found guilty in a 
fore!gn ~ountry or Witnesses in a penal case abroad, if that State happens to hold such pet sons 
(as 1t might have charge of things) through having them in custody. In such a case there 
would, of course, be no question of extradition in the true sense of the word, i.e., the sending 
of an !lccus~d person for trial abroad, but simply the temporary surrender of a prisoner to 
a fore1g~ tnbunal for purposes of confrontation with some person lying under a charge in 
~he applicant country. In point of fact, a reciprocal engagement of this kind is contained 
m a large number of inter-State treaties. 

· Cf. Franco-Austrian Treaty of November 13th, 1855 (Article 11); Franco-Bavarian Treaty of 
November 29th, 1869 (Article 14); Treaty between. France and Hesse-Darmstadt, January 26th, 1853 
(Article 12); Franco-Italian Treaty of May 12th, 1870 (Article 14); Treaty between France and Llppe
Detmold, Aprilll th, 1854 (Article 13) ; Franco-Luxemburg Treaty of September 12th, 1875 (Article 16); 
Franco-Portuguese Treaty of July 13th, 1854 (Article 12); Treaty between France and Saxe-Weimar, 
August 7th, 1858 (Article 12); Treaty between France of the one part and Sweden and Norway of the 
other, June 4th, 1869 (Article 11); Franco-swiss Treaty of July 9th, 1869 (Article 15); Treaty between 
France and Waldeck-Pyrmont, July 10th, 1854 (Article 12). Among recent treaties see the Treaty of 
Extradition and Judicial Co-operation between Estonia and Latvia, July 12th, 1921 (Article 16) : 
" When, in criminal cases • • • the judicial authorities or examining magistrates . . • ask for the 
surrender, for the purpose of confrontation, of an alien arrested In the territory of the other Party •.• 
such request shall be ~ranted, unless any serious objection exists, but on condition that such person 
shall be sent back • • • '; the Treaty of Judicial Co-operation concluded on March 17th, 1923, between 
the Kingdom of the Serbs, Croats and Slovenes and Czechoslovakia (Article 61, second paragraP.h) : 
" If the person cited is serving a term of Imprisonment In the State applied to, the temporary extradition 
of such person may be demanded of the supreme judicial administrative authority of that State, provided 
that he 1s sent back at the earliest possible moment. Such a request can only be refused for major reasons, 
and, In particular, If the prisoner himself objects to extradition ". Cf. also the Treaty of Extradition and 
Judicial Co-operation concluded on November 26th, 1923, between the Kingdom of the Serbs, Croats 
and Slovenes and Bulgaria (Article 15, 4th paragraph) and the Treaty of Extradition and Judicial 
Co-operation signed on July 12th, 1921, between Latvia and Lithuania; Article 16 of this last treaty 
reads as follows : " When, for the purpose of confrontation .•• the ••. authorities .•. request ; .• 
the surrender of an alien arrested in the territory of the other Party, this request shall be complied with 
unless there Is any grave obtection, provided that such person • . • Is duly sent back ". See, lastly, 
Article 23 of the Extradition Treaty of September 29th, 1911, concluded between Germany and Bulgaria. 

It is true that this application is contingent upon the absence of special circumstances. 
Unless States have settled by treaty this question of the temporary surrender of prisoners 

· to foreign courts, and unless such treaties have been given the force of law, it would seem, 
as we have already said elsewhere, that according to the positive public law of most modern 
States the· temporary surrender of a prisoner to a foreign court without his consent is a 
step of very doubtful legality, at any rate when the prisoner is a national of the State applied 
to. The question that arises is this : What are the rights of the public authorities over 
persons wliom they hold in de~ention ? Can they take such I!ersons temp?rarily abr~ad 
without their consent ? In my VIew they cannot. In some countnes, e.g., Belgmm, accordmg 
to the Law of Extradition (cf. voN MARTITZ, op. cit., pp. 723 et seq., and TRAVERS, op. 
cit., pp. 247 et seq.), the surrender of pri.soners to foreign auth.orities is .exp~essly fo.rbi~den. 
The question whether such a measure 10 regard to persons 10 detention IS constitutiOnal 
or not does not even arise in the case of countries which have concluded and given legal 
force to international treaties expressly excluding the obligation to surrender such persons. 
Indeed, there are a number of treaties which definitely give a negative reply to this question. 

In the model conventions which the Kingdom of Belgium concluded In the second half of the 
nineteenth century, It Is forbidden to send Imprisoned persons abroad for the purpose of confrontation 
(cf. VON MARTITZ, op. cit., p. 724). 

Thus no generally accepted legal opinion exists, and it would therefore be impossible 
in a general convention to bind States. to a juridifJll obligation of this kind. Since. in modern 
legislation the policy of every country is to place foreign residents as far .a~ pos~1ble on the 
same footing as nationals of the home country - except as regards political rights - no 
convention would be acceptable if, by prescribing an obligation to grant temporary surrender, 
it created a privilegium odiosum to the detriment of aliens. 

As regards the temporary surrender of exhibits for penal proceedings pending before 
a foreign court, all that should be included in a general convention would be the following 
provisions : 
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· " Article 3. - Surrender of exhibits. - The C«?ntracting Parties undertake, at. the 
request of a competent authority, to hand over reciprocall:y to one anot~er a'!-y articles 
which are in the charge of their public authorities and are behe':ed to constitut~ Import~n~ 
evidence, or of which the person w~o has comm~tted the. purushabl~ offence m qu.estwn 
has obtained possession through his act, or which are liable to seizure, destruction or 
confiscation. 

" If surrendered subject to their being returned! such e~ibits or .articles sh~ll 
on request be restored without delay. In all c~ses the nghts of third parties shall remam 
unaffected. 

" If the surrender of such articles is applied for in connection ~th· the extradition 
or passage in transit of some person, they shall, wh.enever possible, be surrendered 
at the time when the extradition or passage in transit takes place. · 

" The requisition for assistance may be refused : (a) if the pen~l t>roc~edings for 
which it is made do not relate to an extraditable offence, or (b) if, m view ilf ~~e 
interests at stake, there are special reasons for not allowing the surrender of the exhibit 
or articles in question. " 

(d) Requisitions in Penal Matters regarding the Official Communication ("Notification, •• 
" Signification ") of Decrees, Judicial Decisions, Orders, Ordinances, and Instruments of 

Procedure of all Kinds to Persons who are Nationals of one of two Contracting Parties. 

Certain treatie~ render judicial c<Hiperation obligatory not only in the cases men
tioned in the· previous chapter but also in regard to a number of other acts of proce~~re, 
such as the communication of sentences passed in the applicant State on persons residmg 
in the State applied to. Judicial co-operation is sometimes granted, too, for the notification 
of judicial decisions, e.g., decisions fixing the amount of the expenses chargeable to the 
person to whom the document in question is communicated, provisional penal sentences 
passed with the object of concluding a penal case by summary procedure, writs of summons 
served upon accused .persons-in short, all orders which may have to be. communicated to 
private individuals in the course of penal proceedings. 

. Whenever the notification of such acts of penal procedure normally produces certain 
legal consequences, these consequences cannot take place in the country applied to, despite 
the notification of the act, since the order emanates from a public authority of another 
country, and is therefore necessarily inoperative. In the jurisdiction of the State applied to, 
therefore, the significance of the notification can only be to give information to the party 
concerned, e.g., it may inform him that proceedings against him have been instituted or · 
terminated in the State making the requisition. Moreover, the serving of a notice does not 
involve the State receiving the requisition in any legal obligation any more than it does 
private individuals resident in its territory. Thus, the communication of a penal sentence 
passed in a foreign State could never have the legal consequences of a sentence passed by 
a court of the home country and having the force of res judicata; it could not, for example, 
have the effect of preventing the prosecution of the same person by the requested State 
if the other conditions necessary for taking proceedings were fulfilled. It has not yet been 
found possible to conclude in regard to civil procedure a general convention on the executory . 
force and recognition of the validity of judgments rendered in foreign courts, and it would 
therefore seem still less likely that such a convention could be concluded in regard to penal 
~~~ . . 
· In some circumstances, however, the position is quite different from the point of view 

. of the State making the requisition. If it has obtained judicial co-operation for the commu
nication of its acts of penal procedure to a national of another State, it cannot be prevented 
from attaching to the communication of the act the legal consequences which, according 
to its own laws, would follow the communication of the act in question. This position may, 
from the legal point of view, prove highly prejudicial to subjects of foreign States. Suppose, 
for example, that according to the laws of the requesting State a penal judgment rendered 
by default becomes res judicata in virtue of the notification after the expiration of a certain 
peri~d ;, the requesting S~te .could consider .the judgme'!t of which it had given notice as 
ru JUdicata after the expiration of that period. If the JUdgment ordered the confiscation 
of property belong.ing to the foreign national and situated in the territory of the requesting 
State, the latter might then proceed at once to confiscate the property. Indeed, if the foreign 
national were so rash as to enter the territory of the requesting State, that State could at 
once cause the penalty to be carr.i~d out on his person in virtue of the sentence, which, of 
course, would have become ru JUdicata. In such a case a State which never surrenders its 
nationals for penal prosecution by a foreign court would actually, by serving the notice of 
the penal sentence passed by that court, have helped a foreign State to prosecute one of its 
own nation~s. As has already b~e'!- pointed out, this would only happen when the laws of 
the requestmg State made the validity o~ the penal sentence contingent upon its notification 
to the party sentenced. LAMMASCH (op. c1t., page 844) rightly objects that a general obligation 
to grant internati~nal judicial C<Hiperation so wide in ~ope as that prescribed in Article 13 · 
of the Franco-Swiss Treaty of July 9th, 1869, and Article 14 of the Spanish-Swiss Treaty 
cou~d qu_ite conceivably admit of such consequences. These conventions stipulate that th~ 
notification of a sentence in a foreign country will produce the same effects as if notice had 
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been .served in 'the requesting State itself; indeed they expres5iy provide for th~ above
men~u;>~ed ~onsequences. which are so dangerous for nationals of the State to whom the 
requisition Is sent. In practice, moreover, these clauses have \>roved difficult to apply. In 
one case where the Court of Be~fort (France) sent~nced a SWiss national to imprisonment 
a~d paymen.t of_dal!'-ages, the SWiss Government notified the person concerned, in accordance 
ynth ~he obbgabon It had assumed under the Treaty, but at the same time drew up a protocol 
m which ~he person declared that he refused to receive notice of the sentence, as it had been 
rendered I.n ~rror: The Federal Council communicated this protocol to the French Minister 
at ~erne, mtimatmg that the execution of the French judgment would not be recognised in 
Sw1tzerl~nd (cf. TRA':ERS: If!terf!ational Penal Law, Vol. IV, pages 279 et seq.). But if 
there exists a conventi~nal obligation to s.erve notice of a judgment rendered by a foreign 
court, and to accept Without restriction the effects of such notification as laid down by the 
laws of the foreign country, the recipient of the notification cannot refuse to receive the 
d~cument on account of the nature of its contents, nor has the State applied to the right to 
disp~te, on a~count of the attitude adopted by its national, the legal effects of the notification 
a~ laid down m the laws of the requesting State. In view of undesirable consequences of this 
kmd which follow from a general obligation to notify acts of procedure, one of the most 
recent treaties - .the Extradition Treaty of April 19th, 1924, between Bulgaria and 
Roumania - contains (Article 20) the following clause : 

" If one of the Contracting Parties deems it necessary to give notice of legal 
proceedings to a person in the territory of the other Party, the communication shall, 

· be effected through the diplomatic channel to the competent authority in the State to 
which application is made, which shall return through the same channel a document 
certifying that the notification has been made, or give the reasons preventing such 
notification. Sentences passed by the courts of one of the Contracting Parties on nationals 
of the other Party shall not, however, be notified to the latter. The State to which 
application is made takes no responsibility in respect of the notification of such legal 

d. .. procee mgs. . · . · , . 
• 

It is very questionable, however, whether it is sufficient to make exceptions in the case 
of sentences alone in order to avoid the harmful consequences which may ensue for the 
individual when the State to which he belongs gives an undertaking to a foreign State to 
notify all the latter's acts of procedure, and to agree that the latter may attach to such 
notification all the legal consequences involved thereby under its law. The notification of 
acts ·other than judgments might also prove prejudicial to the parties concerned. Thus 
the validity of the confiscation of the accused's property in the course of penal proceedings 
might be conditional upon notification of the judicial order to that effect. It is clearly on 
account of serious consequences such as these that most treaties do not lay down any obligation 
to notify accused or sentenced parties of acts of procedure of any kind, i.e., decrees, judg
ments, orders, etc. It is in the interest of the private party concerned, as well as of the State 
applied to, to be officially informed of penal measures taken by a foreign State against such 
party or against one of the nationals of the State applied to. In these circumstances, States 
might after all be subjected, on condition of reciprocity, to an obligation to serve notices 
of this kind, but this obligation would have to be kept within proper limits. Besides the 
exc,eptions in regard t~ non-extra~itable offences (wh1ch would of course ap_ply here too) 
and in regard to " pubbc order .", It would have to be agreed that the requestmg State may 
not attach to notices served by way of. international judicial co-operation on a person who 
is charged or has been condemned the consequences to his prejudice which ordinarily would 

· {ollow in its territory from the service of such notices. It seems very doubtful, however, 
whether States could be induced to renounce explicitly, by a clause of this kind, t_he le~al 
consequences which, under their domestic laws, would normally follow from a notification 
of this kind.· · . · . . . . . · . . . 
· . · If the juridical effects of a notifi~ati?n .are renounced, ~ven .as regards O!JlY. notifica~I?ns 

made jn a foreign COUntry, the effect IS VIttually to place aliens 1~ a .more priVIleged position 
than nationals, which would be contrary to the fundamental pnn~Iple th~t all persons ~re 
equal before the law. For this reason, it would be preferable not to mclude m the ~onventlon 
any clause regarding the official notification of decrees, judgments, orders, ordmances, or 
acts of procedure of any kin<l emanating from a foreign State. . 
•· • • • I 

• 

(e) Reciprocal Communication, for Registration after the Sentence has beco_me Res Judicata. 
of Sentences passed in one State upon a National of the Other for a Crz11Je or Oflence 

· of ang Kind . . 

·. : Lastly, judicial co-operation may take the form of the exchange o_f com~unications 
relating to penal sentences. As ME1TGENBERG very rightly observes, t~Is act diiTe~ ~r~m 
other acts of judicial co-operation in that it does not require the I?resentation of a requisition 
in each particular case

1 
but is p~rforJ!led reguT~rly and auto~atically. l\le~tgenberg makes 

the following observation on this pomt (op. elf., col. 1302) . 
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" Notification of se~tences to foreign countries is not connected with any specific 
enal procedure, but is given solely for the information of the ~ov.ernment ~f ~he country 

~f origin and for the purpose of making the necessary entr1es 1.n the cr1mmal r.ec?rd. 
The kind of sentences usually notified are those which are entered m ~he Ger~an cr1m1!lal 
record. More recent conventions provide fo~ t~e exchange of other. 1nformat1on relatmg 
to the sentences notified for entry in the cnmmal record. Cf. Ar~u~le 20 of the '!-'rea~ 
between Germany and Czechoslovakia on Extradition and Judic1al Co-operation m 
Penal Matters: 

" 'The Contracting Parties underta~e t!l comm~nicate to eacJ:l.other decisions 
in penal matters which have become res JUdicata, .wh1ch the ~uthontles of one Party 
pass upon nationals of the other Party and which, accordmg to !he laws ~~ _the. 
country whose authorities gave the decisions, must be entered m t~e crlmi!Ial 
record. The Contracting Parties will communicate to each other all mformatlon 
relating to decisions of this kind entered in· the criminal record. 

" • The method of communication will be as follows : A copy of the penal 
decision or information to be entered in the criminal record is sent to the other 
Party, the exchange being effected through the Reich Minister of Justice and the 
Ministry of Justice at Prague .. ' · 

" The same clauses appear in the German-Polish Convention· on Reciprocity, dated 
December 16th, 1925, which has already been mentioned on several occasions. See also 
Article 17 of the Convention on Judicial Co-operation, concluded on March 17th, 1923, 
between the Kingdom of the Serbs, Croats and Slovenes and Czecho~lov11kia, Article _21 
of the Extradition Treaty of April 19th, 1924, between Bulgaria and Roumama, 
Article 18 of the Treaty on Extradition and Judicial Co-operation concluded on July 
12th 1921, between Estonia and Latvia, and Article 26 of the Extradition Treaty 
bet;een Germany and Bulgaria,. dated September 29th, 1911. According to this treaty 
no ·communications are exchanged in the case of mere contraventions." 

This last clause is interesting for the following reasons : In all the cases of judicial 
co-operation considered in the foregoing chapters, the authorities receiving a requisition 
examine the substance of the case in order to ascertain whether the crime or offence in question 
is extraditable or not and in the latter case judicial co-operation is refused ; but information 
is communicated in penal cases even where the offence for which sentence was passed is not 
an extraditable one. Consequently, contraventions ought also to be notified, and if they 
never are notified it is only for purely _Practical reasons and because they are regarded as 
too unimportant. The sallie principle- z.e., that cases are not specially examined to determine 
whether the offender can claw the right of asylum, but that judicial co-operation is afforded 
in all cases without exception - applies to cases where special information from the criminal 
record of the State applied to is asked for because the infonnation supplied by the notifi
cations nonnally given under the terms of a treaty is insufficient. . This procedure would 
always be followed when ·State A prosecutes a national of State B residing in the territory 
of B. The State in which the proceedings are being taken will not, as a rule, possess any 
criminal record of the person in question, since he is a national of a foreign State. Yet it 
might be very important for the prosecuting State to ascertain in the course of the proceedings 
whether the accused had already received a penal sentence in his own country. It is quite 
true that the requisition for such information only represents one special instance of the 
measures of enquiry referred to above; nevertheless, whether the requesting State asks the 
other State for particulars from the Civil Register (Standesregister) regarding the civil 
status (Personensland) of the accused, or whether it wishes to obtain information as to 
previous convictions entered in the public criminal record of the State applied to, the 
legality or otherwise of the act remains the same. Thus, although most treaties expressly 
lay down an obligation to furnish extracts from the criminal record in addition to the 
obligation to notify penal sentences, this stipulation is really superfluous, and is only due to 
the historical fact that originally the measures of enquiry for which States granted judicial 
co-operation were strictly limited. . 

In the cases examined so far, judicial co-operation has been the outcome of an under
taking given by the contracting States to communicate to each other information as to 
sentences passed by the courts of either State on nationals of the other State and, where 
necessary, to. suppl_y extracts from the criminal recor~ of persons of their own nationality 
wh? were bemg ~ned by a court of another contractmg party; nevertheless, some inter
nat.Ion~ conven!Ions pr~sc~e . for specific criminal cases of international importance an 
obligat~o~ to not1fy certam cnmmal sentences to all the States concerned, without necessarily 
ucertammg whether the person sentenced belongs to the State to which the notification is 
sent. It was thought necessary to provide a clause of this ·kind in the International 
Convent!on of May 4th, 1910, regarding the suppression of obscene publications. This 
Convention. lays do~n t~at in. every State special central services are to be instituted to 
collect all 1.nforma~10n (mcludmg sen~nces, therefore), and these. services are authorised 
to
1 
co~umcate. w1th the central serv1ces of other countries with a view to the exchange 

o thia Information. · 



-27-

will ~:t a~~e:~Bfl':dn~~os~~~~~e~~~d~dntvheanttithonesreeaJUre·st pthrovldlng'thtiat senthi~nces passed for contravention~ 
1 t 1 · o er conven ons w ch anl:y make notification absof ~Ji' n.;ces~ary In the c~se of sentence;s_by which the ollender Is deprived of hts liberty; see Article 16 
~h KI ~ea Y fof Extradttlon and Judtctal Co-operation concluded on November 26th 1923 between 

e ng om o the Serbs, Croats and Slovenes and Bulgaria. In view of the differences ~xlstin' between 
~~etCi:~i~~s~emt~ and laws o

1
t the dille~nt countries, it would seem undesirable to tntrodut"e Jstrictions 

m !' convent on. The stgnatory States to a convention of this kind should make the 
ne~ss!lry reservations· themselves at the time of signing. There are, of course certain fundamental 

/
Ok]eg}:ons to ~"!e Inclusion of reservations in such a general convention; cf. Max HuBI!I\ In the Feslgabe 

r o von terke, ~913; WEHBEI\O, " America and the Permanent Court of International Justice " 
ld~ bLba

1
• Re1uu~ de Droll international d de .Legislation comparee, 1923 • RAPISARDI-MIJ\ABELLI 1 limiti 

o 1ga orzeta delle norme giuridiche. internazionali, Catania, 1922. ' · ' • 

In the li_ght of the above, it would seem possible for States to agree to the !allowing 
clause on this matter : · . 

• 
"Article I. - Communication of penal sentences and of extracts from cri~inal records. 

-The Contracting Parties undertake to communicate to each other penal sentences which 
have been passed by the authorities of one of the Parties on nationals of the other and 
have become .r~ judicat~. and which, according to th~ regulat~ons of the Party by 
whose authorities they were passed, must be entered m the cnminal record. 

'.' The Contracting Parties reciprocally undertake to execute requisitions for the 
communication of extracts from cnminal records." 

III. CHANNELS oF CoMMUNICATION IN CAsEs OF •JuDICIAL Co-oPERATION. 

In the previous chapters, after a few preliminary observations, we have merely 
examined the cases in which international judicial co-operation is granted in penal matters. 
We have next to consider by what means the international engagements already in force 
are fulfilled. In the preliminary observations it has already been said that there are three 
methods of affording this co-operation, which not merely exist in theory but are also adopted 
in practice. The first is that of the " diplomatic channel ". By this term is meant the 
exchange of communications between one Government and another through their Ministries 
of Foreign Affairs and their representatives in other countries. The second method is that 
of the direct exchange of communications between the judicial authorities. This proceeding, 
which in ·some ways is more expeditious, can in its turn be carried out in three different 
ways. First, the supreme judicial administrative authority of the requesting State may 
negotiate direct with that of the State applied to: this method is very similar to that of the 
diplomatic channel. . Secondly, the international action taken may emanate from the 
judicial authority which is dealing with the case and which requires assistance from abroad. 
This authority, however, does not apply direct to the judicial authority in the other country 
which is competent to afford the required assistance: there are certain J'udicial authorities 
which are appointed to receive letters rogatory from other countries an have to ascertain 
in each case whether the conditions which, under international law, govern the granting 
of the judicial assistance are fulfilled. This method was laid down by the often-mentioned 
Treaty between Germany and Czechoslovakia (Article 18 in conjunction with Article 3 of 
the Additional Protocol). The same stipulation also exists in the German-Polish Convention 
of December 16th, 1925, on Reciprocity, by which letters ro~atory are to be sent to the 
public prosecutors of the State applied to. The third form m which the second method 
(direct communication between the judicial authorities) can be applied consists in allowing 
the judicial authority of the requesting State not merely to act itself but to apply direct to 
the judicial authority of the State to which the letters rogatory are sent. This authority 
then has to execute the act referred to in the letters rogatory. This method is, of course, 
the shortest and simplest. Lastly, the countries of Anglo-Saxon law have evolved yet another 
method. The diplomatic representa~ive of the requesting State acts on be~alf of his Govern
ment· he applies not. to the Foreign Office of the other State but drrect to the party 
conce~ned, the competent judicial authorities, the advocates and notaries. Historically the 
diplomatic method was that originally followed, and it is still the method normally and 
regularly employed. As has already been observed, this method is necessarily slow and 
cumbersome and burdens the services intended for the transaction of diplomatic affairs 
with a large' number of matters of trifling importance. For th~se reas?ns! !he Institute. of 
International Law at ZUrich in 1877, recommended that questions of JUdicial co-operation 
should be settled ~ot through the diplomatic channel but by direct commu_nication be~ween 
judicial authorities (meeting of September 18~h, 18?7}· N~verth~less, th1s .method 1s not 
entirely unobjectionable. As a rule, the Foreign Mm1stry IS anxious t~at It alone should 
represent the country in all international relations, that all State " servtc:e matters " of an 
international character should pass through the Ministry of Foreign Affarrs. or at any rate 
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that that Ministry should decide how far another State department should act ~n its .behalf 
in certain categories of international affairs. This view was clearly set forth m a Circular 
letter issued by the French Minister for Foreign Affairs on December 19th, 1891 : 

" It shall be the special duty of the Minister for Foreign Af~airs to .determine whether 
relations with the foreign State making the requisition, and· m particular whe~her the 
advantages of reciprocity coincide on this spec~al point, ~r whether Frenc~ mterests 
in the case in question are such as to authorise derog~~~~ns from th~ ordmary laws 

·and the immunities which may be granted to requtsttlons transmitted through 
ambassadors. " 

' There are indeed sound reasons in favour of this view. If the duty of executing treaties 
of judicial co-operation by direct communication is assigned to the judicial authorities, the 
latter will in that respect act as international organs; but, it is doubtful whether they possess 
all the qualifications necessary for that purpose, and a certain degree of control by the central 
authorities would seem desirable, if only to ensure that international treaties are interpreted 
in a uniform manner. It is interesting to note in this connection that even .in international 
judicial co-operation in matters of civil procedure the principle of authorising direct exchanges 
of communications between judicial authorities has not secured universal acceptance, despite 
the fact that a recommendation in that sense was made at the first Hague Conference for 
the Codification of International Private Law (1893). · 

According to· the Hague Convention on Judicial Co-operation in Civil Procedure, 
letters rogatory are to be transmitted through the agents of the foreign services 
(consuls), who, at the request of the competent judicial authorities of their country of origin, 
communicate with the judicial authorities of the country to which they are accredited. 
This Convention expressly stipulates, however, that the signatory States to the Convention 
may also require that letters rogatory which are to be executed in their territory shall be trans
mitted through the diplomatic channel. At the same time, any two signatory States may, 
if they wish, agree to have letters rogatory transmitted direct between their respective 
authorities (Article 9 of the Convention on Civil Procedure). It is remarkable that a State 
so democratically constituted as Switzerland should insist that all requests for notification 
and letters rogatory should be transmitted, not through the consuls, who would ordinarily 
be competent, but through the diplomatic channel, except in relations with certain States 
where provision is made in special conventions for direct communication (cf. MEtLI
MAMELOCK: Das internationale Privat- und Zivilprozessrecht auf Grund der H aager Konven- · 
tionen, page 331 ). 

In penal procedure considerations of public order. are naturally more important than 
in disputes which only concern the meum and tuum of private citizens. It ~as not even been 
found possible to conclude a general convention on civil procedure providing for direct 
exchanges of communications between judicial authorities; it would seem entirely out of 
the question, therefore, to do so in a general convention on judicial co-operation in penal 
matters. If a general convention is to be concluded at all, it must follow precedent and 
stipulate that the diplomatic channel is to be used for purposes of judicial co-operation. 
Jlut it might leave the individual States to conclude private agreements in regard to some 
or all categories of judicial co-operation, stipulating, for example, that the transmission 
of the communica~ion to the authority applied to or to the party concerned shall be effected 
not through the .diplomatic channel but through the consular representative of the requesting 
State. Such pnvate agreements might equally well organise a system of direct communi
cations either between the central judicial administrations of the two States or between the · 
judicia~ . authority requiring assistance from the foreign court and certain intermediary 
authonbes of the State applied to, or, lastly, between the judicial authorities themselves. 
The question as to which authority would, according to the method chosen, ultimately 
examme the form and con~n~. of the lette~s rogatory and give a decision thereon may be 
settled by the law of the mdtvtdual countries, and need not be discussed here (as regards 
the German law on this subject, cf. METIGENBERG, op. cit., column 1287). Here · too it 
woul.d c!early b~ most dE'~irable to stipulate that decisions of individual States a; to the 
application and mterpretatlon of the Convention, from whatever State authorities they might 
emanate, should be re-examinable by an international authority. . . 

. One important point which should be embodied jn the general Convention itself is that 
pnvate agreeme~ts !Day. be concluded simplifying the forms of judicial co-operation in penal 
matters; othe~l&e 1t mt~ht be argued that the general Convention marked not an advance 
but a ret~o~esston. For, al~hough, as we have seen, the employment of the diplomatic 
channel IS .m accor~an_ce Wit~ pa~t usage, nevertheless a number of private agreements 
already e~Jst estabhshmf( a Blmphfied· procedure, at any rate in certain specified cases. 
In fact .neJghbourly ~elatJons.or pa~icul~rly ~ctive traffic between two States may give rise 
to specJa! needs wh1ch reqmre a stmphficatJon of the procedure o[ international judicial 
co-operation. 

or J.t ~~tar1~6~h~ ~!dlfr I tr1~tles, see, fofr exaalmple, Article 12 of the Franco-Swiss Extradition Treaty 
that certal' • n e course 0 pen proceedings one .of the two Governments ••• considers 

n meuures of enquiry are necenary, letters rogatory (a requisition) shall be sent for that . 
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puryose through the diplomatic channel ••• ". Acco~ding to IIIEILI (op. cit., page 377), the Fre~ch and 
Sw1ss Governments, in ord~r to avoid the delay caused by the employment of the diplomatic channel 
h!lve concluded a modus ll!Vt!ldi as follows : "(1) The authorities of either of the two States may apply 
drrect for extra~ts from cmrunal records and penal sentences ; (2) in urgent cases correspondence may 
be exchanged direct, provided -that the requesting authority at once Informs In Switzerland the Federal 
Department of Justice and Police, and, in France, the Ministry of Just!~. But corresp~ndence may 
never .be exchanged direct in cases of a political character, however urgent. " 

D1rec~ communication between authorities is allowed In the Convention of 1856 between Switzerland 
and Austria-Hungary, and Article 3 of the Italian-Swiss Protocol regarding the Execution of the Treaty 
of 1868. According to this latter Instrument, the Italian Co~rts of Appeal, the Swiss Federal Court and 

. the su~re!'le court of ev~ry canton may correspond direct With each other In all matters relating to the 
transmission and .extcutwn of letters rogatory In civil and penal matters. The Settlement and Consular 
Treatr ~oncluded !n 1868 betw!'8n Italy and Switzerland expressly mentions citations, notifications of acts, 
depositions or evidence of Witnesses, reports of experts, papers relating to judicial Interrogations and 
in gen~ral all documents issued In regard to civil and penal matters In the territory of either country In 
executiOn of letters rogatory issued by the judicial authorities of the other country (Article 9). Bv a circular 
letter of July 18th, 1903, from the Swiss Federal Council to the Governments of the cantons, It was made 
permissible, in relations with the German Government under Articles 12 and 14 of the Extradition 
Treaty between Germany and Switzerland and the Convention of December 1st-10th, 1898, to transmit 
requests for extracts from the criminal record direct. According to MEII.I (op. cit.), correspondence 
also may be exchanged direct; (1) by the Agreements between Russia and Austria, between the Courts 
and Public Prosecutors of Lemberg and Cracow of the one part and Warsaw of the other (this arrangement 
has lapsed as the result of the political events which led to the formation of the Polish State); (2) between 
the judicial authorities in the jurisdiction of the Kiel Court of Appeal and the Danish authorities In 
urgent cases, but only on questions of fact to the exclusion of matters of principles (this arrangement 
also recently ceased to apply). See further Article 2, paragraph 2, of the Franco-Dutch Extradition 
Treaty, by which the colonial administrations of the two States may communicate direct In questions 
of judicial co-operation in penal matters; see also LAMMASCH (op. cit., pages 867 t1 atq,), who gives the 
following account of the former usage In this matter : " For the transmission of letters rogatory the great 

. majority of treaties prescribe the diplomatic channel: Nevertheless, the courts of a number of States 
quite oftf.n correspond direct, and this practice has not been entirely stopped despite all the ministerial 
orders prohibiting it. In many cases the diplomatic channel is so slow that recourse to It would be quite 
useless. In cases of this kind the courts are perhaps quite justified In corresponding with each other 
direct ; and frequently they obtain the required Information at once by this method. Gradually, as the 
restrictions to which the execution of !etten rogatory Is still subject In some countries are abolished 
and judicial co-operation becomes the rule, with only a very few exceptions, the objections to the direct 
exchange of correspondence between courts will disappear. " . ·· 

Some recent treaties, e.g., the Treaty on Extradition and Co-operation concluded on July 12th, 
. 1921, between Estonia and Latvia, prescribe the diplomatic channl'l as the medium for acts of Judicial 

co-operation. The same clause exists In the Extradition Treaty of AprU 19th, 1924, between Bulgaria 
and Roumania. Article 59, paragraph 1, of the Convention on Judicial Co-operation concluded on 
March 17th, 1923, between the Kingdom of the Serbs, Croats and Slovenes and Czechoslovakia, however, 
contains the following clause : " lf required, the Contracting Parties shall aOord each other judicial 
co-operation in criminal matters, as a rule by direct communication between the requesting judicial 
authorities and the judicial authorities to which the request is sent ". The use of the diplomatic channel 
Is prescribed in the Treaty of Extradition and Judicial Co-operation concluded on March 26th, 1923, 

. between the Kingdom of the Serbs, Croats and Slovenes and Bulgaria and the similar Treaty of July 12th, 
1921, between Latvia and Lithuania. Under Article 18 of the Treaty of May 8th, 1922, between Germany 
and Czechoslovakia on Extradition and Other Forms of Judicial Co-operation In Penal Matters, the 
letters rogatory provided for in Articles 14 and 16 must as a rule be transmitted direct from one authority 
to the other. Article 1 of the Convention on Judicial Co-operation concluded on February 28th, 1915, 
between Paraguay and Uruguay stipulates that letters rogatory must be sent through the diplomatic 
channel or through the consular representatives. The same rule is laid down in Article 17 of the 
Extradition Treaty of November. 21st, 1910, between Switzerland and Greece. 

In accordance with the above, the following article may be embodied in a general 
convention : 

"·Article 5 .. - Channel through which judicial co-operation may be effected. -
Requisitions for judicilil. co-operation between States and the replies thereto granting 
the assistance required shall be sent through the diplomatic channel, unless the States 
concerned· have mutually concluded special agreements providing a more convenient 
channel of communication for such judicial co-operation. " . . 
Finally, it may b~ observed that simplification of the process of judicial co-operation 

is particularly desirable in regard to the notification of penal sentences. 

IV. CosTs. 

. · The question of judicial co-operation in penal matters necessarily raises another point : 
Who is to bear the costs of the proceedings 'l The most obvious solution would see~ to be 
to charge the costs to the State on whose behalf and at whose express request ass1stance 
has been given. This indeed was the view which first prevailed, but it was soon ousted by 
other considerations. In judicial co-operation, as !n other spheres of int~rnational life~ the 
principle of reciprocity has come to the fore, parhcu!arly as the cal~ulation. of expend1ture 
mcurred in granting assistance in the State applied to would, . m certam cases, be a 
complicated process costing more than the operation would be worth. .METIGENBERG (op. 
cit., column 1301) enters into an interesting discu~sion of ~his question of costs_; ~I· also 
LAMMASCH, op. cit., pages 869 et seq. The followmg treaties pro.ve that t~e prmc1ple. of 
reciprocity soon became generally adopted; the most recent conventions con tam the followmg 
clauses: 
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See Article 17 of the Treaty of Extradition and Judicial Co-operation ~oncluded on July ~2th, 1921, 
between Estonia and Latvia : " The Contracting Parties mutually undertake to !org? all cl~tms for the 
repayment of expenditure Incurred by them within their territory • • . for the exam

1 
matt~n of Wttless~s • i · 

the surrender of fersons, exhibits and documents •• , ". Arttcle 19 of the Bu garo- . ouman an rea Y 
of Extradition o April 19th, 1924: "The respective Governments renounce .all clatms for .the refund 
of expenditure arising from the execution of letters rogatory with the exception of sums disbursed to 
witnesses and exrerts .. • b h Article 66 o the Treaty of Judicial Co-operation concluded on March 17th! 1923, . etween t e 
Kingdom of the Serbs, Croats and Slovenes and Czet;h?slova!'ia : " Tht; e~pendtture anslng from a 
requisition for extradition or some other request for judtctal asststance in cnmmal matters s~all be b.o!"lle 
by the Contracting Party on whose territory the expenditure has be~n. incurred. Expendtture ansmg 
from a request for the consultation of experts or the giving of an opmton •.• shall be repaid by the 
Party making the requisition". Cf.,lastly, the German-Czechoslovak Tr~a~y of May 8t~, 1922, on Extra
dition and other Forms of Judicial Co-ope"ration : " The costs of proVldmg le!!al asststance unrler the 
terms of the present Treaty shall be borne by the Party In whosE' territory they are mcurred. The costs : • • 
occasioned by an advisory opinion given by experts or )egal faculties. shall be fur~ded by the.Party maktng 
the requisition ". A similar provision is found In the German-Pob~h Convention on RectprocttY dated 
December 16th, 1925, to whtch we have referred on several occastons. · . 

Now it is precisely on the necessity for a uniform settlement of this question that the 
publicists have laid spepial stress ~ · 

Cf. MElLI, op. cit., page 397 : " Particular attention should be drawn to the desirability of an 
agreement between States concerning the costs of judicial co-operation; It Is not necessary, however, 
that such assistance should be entirely gratuitous ". 

If we take, as the basis for a general convention, the policy adopted in most recent trea~ies, 
then, in the cases of international judicial eo-operation which here concern us - excl~ding, 
that is to say, everything connected with extradition - we need make but one e~cept10n to 
the principle of reciprocal free assistance. This would be when the State appbed to was 
asked to obtain the advisory opinion of experts. 

Article 6 of a general convention might therefore be worded as follows : 

" Article 6. - Costs incurred in the course of judicial co-operation. - The costs 
occasioned by judicial eo-operation afforded under the terms of the present Convention 
shall be borne by the Party in whose territory the expenditure is incurred. Expen
diture occasioned by a request for an expert opinion shall be refunded by the Party 
making the requisition. " 

V. QUESTION OF LANGUAGE. 

As regards the language in which the requisition sent to the foreign State or to its autho
rities should be drawn up, it has now become customary in international relations for each 
State to use its own official language, attaching to the document a translation in the language 
of the country applied to, for the latter's convenience. International treaties, where they 
touch on this matter directly, contain in most cases only very brief provisions. . They all, 
however, adopt the standpoint that letters rogatory should be drawn up in the official 
language of the State making the requisition. . · 

Cf., as regards most recent treaties, Article 22, paragraph 2, of the Bulgaro-Roumanian Extradition 
Treaty, concluded on April 19th, 1924 : "Letters rogatory ••• together with documents to be commu
nicated . • • drawn up in a language other than that of the court to which the requisition is addressed, 
shall be accompanied,· in the case of Bulgaria by a Bulgarian translation and in the case of Roumania 
by a Roumanian translation ••• ". Article 63 of the Treaty of Judicial Co-operation concluded on 
March 17th, 1923, between the Kingdom of the Serbs, Croats and Slovenes and Czechoslovakia contains, 
on t~ subject, the following provision: "Requests for judicial aid shall be"drawn up in the national 
(omctal) language of the State milking the requisition ••• ". · . 

Detailed. provisions concerning the question of language are only, as far as I all\. aware, 
to be fo~~d m t~e German-~zechoslovak ~reaty of May 8th, 1922, concerning Extradition 
and Jud1c1al AssiStance : This treaty contams the following final provision : . . 

. . " Article 23. - Language to be used in requisitions for judicial co-operation.- Requi
Sitions and documents annexed thereto shall be drawn up in the national (official) 
language of the applicant Party. For the purposes of the present Convention, the term 
'national offici~llanguage' shall. be taken to mean the Czech or Slovak language on the 
Czechoslo':ak s1de a!ld the offiCJal German language on the German side. Documents 
drav.:n. ~p m the national _lan~uage of ~he applicant Party shall, except in the case of t~e 
requ1s1ti?ns and eommurucatJons proVIded for in Articles 9, 20 and 21 of the present 
Convention, · be accompanied by an official diplomatic translation or an authenti
cated translatio~ by a sworn inte~preter in the national language of the Party applied 
to. No ~ranslatJon need _be proVJded in the case of annexes to requisitions intended 
for a national of the applicant Party. In eases in which the claimant authorities have 
very great diffi~ulty in. obtai,!ling a translation, the authorities applied to shall afford 
them every ass1stance m the1r power. The costs incurred in procuring the translation 
•hall be borne by the applicant Party." 
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As t~is special provi~ion- that no t~anslation is required in the case of annexes intended 
!or a nattonal of th~ clalDlant party - IS a departure from general usage, its embodiment 
In a .general convention cannot be recommended. In the first place, any dispensation from the 
sendmg of translations complicates, both in form and in fact, the examination of the letters 
rogatory b~ the authorities of the State applied to. It is, moreover, possible that a national 
of the applical!-t party to wh?m an official com'l!-unication is to be sent in the territory of 
the ~t!l!e applied to may be Ignorant of the official language of the State which makes the 
reqms1ti.on. On the other hand, we think it would be desirable to include in a general 
conventto.n the clause of the German-Czechoslovak Treaty which, with a view to meeting 
any sp~Cial difficulty which a State may sometimes experience in having to attach a 
transla~10n to the letters rogatory, lays down that the authorities applied to shall afford 
the claimant State all possible assistance in obtaining a translation, subject to the repay
ment of the costs of such assistance. 

Article 7 of the Convention might therefore be drafted as follows : 

" Article 7. - Langupge to be used in judicial co-operation. - Requisitions and 
annexes thereto shall be drawn up in the official language of the party making the requisition. 

" A translation in the official language of the party applied to, and certified to be accu
rate by a diplomatic representative or sworn translator, shall be attached to documents 
drawn up in the official language of the party making the requisition. 

" Should the applicant authorities find it particularly difficult to 9btain a translation, 
the authorities applied to shall afford the!IL every assistance in their power. The costs 
incurred in obtaining the translation shall be borne by the applicant Party." 

VI. OBLIGATION TO FuRNISH INFORMATION oN PoiNTS oF LAw, 

It is interesting to. observe that modern conventions also deal with another point: 

Article 23 of the Extradition Treaty concluded on April 19th, 1924, between Bulgaria and Roumanla : 
" The Ministry of Justice of one of the Contracting Parties shall supply the Ministry of Justice of the 
other Party, on request, with the text of tbe laws in force In Its territory ". Article 17 of the Treaty of 
Extradition and Co-operation, concluded on November 26th, 1923, between the Kingdom of the Serbs, 
Croats and Slovenes and Bulgaria : " The Ministry of Justice of either Contracting Party shall commu• 
nicate to the authorities of the other, on request, tbe text of the laws In force In Its territory ". 

We have already referred above to another case in which the State applied to, before 
complying with the request contained in the letters rogatory, may need to consult certain 
laws of the State making the requisition, p&Iticularly laws regarding criminal procedure. 
Such will be the case, for instance, when the competence of the State making the requisition 
seems to be in doubt. Several modern treaties provide for this case by laying down that 
the State making the requisition must provide the State applied to, on request, with the 
text of all laws applicable in given circumstances. It would seem to be der.irable to establish 
the same obligation in a general convention. Naturally each State must be left to decide 
what authorities shall provide the foreign State with the information required; States will 
therefore be perfectly free to transmit such information through the diplomatic channel 
or through some other department- the Ministry of Justice, for instance. · · . 

· Cf. paragraph 86 of the Prussian Law putting into force the Reich Law on Judicial Organisation : 
.. The judicial administration shall be competent to provide Information regarding the law applicable 
In Prussia ", For this purpose the Administration of Justice has appointed the Ministry of Justice Itself. 

The Convention should therefore be completed by the following article : 

· "Article 8. - Communicaiion of information. - The Contracting Parties un'der
take to provide each other, in penal cases, with information regarding the laws in force 
in their territory. 

" They shall inform each other as to which authorities will supply this 
information." 

VII. Is A GENERAL CoNVENTION POSSIBLE 'l 

It is clear from the foregoing pages of this report that in the matter of international 
judicial co-operation in penal cases there is already in existence a large body of legal principles 
relating to many important questions which are commonly accepted and have found expres
sion in a large number of inter-State treaties. It would therefore seem possible to codify 
these principles in a collect!ve agreem~nt. In. the. genera~ interes~, ~or~over, such a 
codification is not only pos~ible but desir!lble, smce mternational. sohdanty ~s bound to.be 
strengthened if the present system of mter-State agreements IS merged m a collective 
agreement which would be tantamount m the establishment of a worldwide law. The 
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only cases not covered by this proposal would be thos~ where i~ter-State trea.ties differ from 
each other so far that the common rules which could be laid down m the C?lle.ctive agree!Uent 
would necessarily be far out-distanced by the more advanced l~gal prmCJples establlshed 
in the private agreemerrts of individual countrie~. Here cod1ficat10n would, from the 
standpoint of positive law, simply mean retrogress1~n. 

. -
: Cf. the noteworthy exposition of this point by Charles DB y1sscHBR .: ." La C~dillcation du Droit 

International ", Volume I of the Recueil des Cours de I' .Acad~m1e de Droll mternallonal, 192&, pp. 386 
el seq. 

· In the present instance, as the analysis of the individual se.ction~ of .the subje~t sh~ws, 
there is no danger in this respect. There. may, however, be spe?1al obJe?tio_n~ to cod1ficati?n· 
In this connection we should first consider whether the subJect of JUdiCial co-operation 
within the limits contemplated is so closely link~d v.:ith. ~he law of ~xtr~dition that the 
codification of the rules discussed here regardmg JUdiCial co-operation m penal matters 
should be abandoned on the ground that the Committee .of Experts has pronounced itself 
against the codification of the law of extradition. There are good reasons for replying in 
the negative. Most cases of judicial co-operation in penal matters have really nothing to 
do with extradition. If, for example, in a penal case abroad a witness has to be heard or 
a citation notified in the State to which the requisition is sent, the character of such an act 
is entirely different from that of extradition. There is only one connection between these 
acts of judicial co-operation and the law of extradition, namely, that judicial co-operation 
within the limits specified above may be refused if the penal procedure relates to a non
extraditable offence.- This is the only link between judicial co-operation and extradition; 
and wherever, in addition to the ·collective agreement, there exists a private extradition 
treaty between the requisitioning and the requisitioned State, this difficulty is at once 
solved. Only in the event of absence of legal relations in regard to extradition between 
two States could the reservation clause constitute an open door through which the State 
applied to could in the particular case escape from the co-operation promised in principle 
to the applicant State under the general Conve,ntion. But ought the attempt to conclude 
a collective agreement to be abandoned simply on account of this possibility '/ Moreover, 
even in the absence of an inter-State extraditio.n treaty, certain legal practices and usages 
are observed with the object of determining which offences are not extraqitable. The main 
difficulty here lies in the definition of a political offence - a very controversial point. 

Cf. the two principal publicists who deal with this very controversial subject : LAMMASCH : Obligatory 
Extradition and the Right of. .Asylum, and voN MARTITZ: International Judicial Co-operation in Penal 
Matters. 

If these difficulties gave rise to divergencies of view between States as regards the appli
cation of the reservation clause, there is nevertheless reason to hope that in view of the wide
spread tendency at the present time to submit legal questions, and particularly questions 
relating to the interpretation of international treaties, to an international jurisdiction, 
States will bring their differences before an international tribunal or, in the case of a private 
convention, will come to an agreement as to the cases in which they will or will not grant 
extradition. There is reason to hope, therefore, that the difficulties raised by the reservation 
clause will somehow be removed; and that further progress will be achieved 'in the field of 
international law. In any case there is no reason to regard the codification in question as 
unrealisable simply because this reservation clause is still somewhat. elastic. It is undoub
tedly possible from the technical point of view to settle by means of a special convention 
all ·questions relating to judicial co-operation in penal matters without touching upon the 
law of extradition. But as regards judicial co-operation in the strict sense of the term, 
as regulated by the older treaties dealing with a wider subject -·as already mentioned, 
most of them are extradition treaties - the question arises as to how the new rules laid 
down in a collective agreement will stand as regards the rules of the older treaties. The 
~rst principle which will have to be applied is : Lex posterior derogat legi priori. If, however, 
It happened that in a special agreement between two States engagements in regard to 
judicial co-operation had been undertaken which went beyond the obligations laid down in 
the collective agreement, the States in question might expressly retain these engagements 
by me31ns of a reservation on a reciprocal basis, made at the .time of accession to the 
collective agreement, or else by means of special supplementary clauses agreed upon by the 
parties. In this respect also, therefore, there could, in my view, be no objection to a 
collective agreement. · . 

It is most important that a way should - and it naturally will - be left open for these 
supplementary agreements. In practice the necessity for these .supplementary agreements 
will mainly arise between contiguous States, since their position as neighbours will render 
such special conventions desirable. It would conduce to the smooth working of judicial 
co-operation if, for example, the competent judicial authorities were allowed under these 
agreements to communicate with each other direct. -

Cf. the examples of the practice of States ci!ed on page 29. 

The practical needs of neighbouring State~ hav~ already led to the adoptio~ of arrange· 
ments intended to facilitate judicial co-opcratiop in penal matters; thus for· example the 
,forms for the communication of extracts from criminal records are somet~cs worded i~ two 
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languages .. At the same time, it must be pointed out that certain widespread practices have 
a~isen with t~e object ~f ~v.oiding tht: ':lecessity of applying to n~i~hbouring States for judi
Cial co-operation; the JUdictal authorities of one country use existing means of communica
tion to get into touch with the nationals of another country. Thus, since the Post Office, 
being an institution which under public law possesses certain privileges and monopolies, but 
fulfils its obligations by virtue of contracts of private law, carries and distributes correspon
dence for foreign nationals, what is there to prevent a foreign State from utilising this institution 
and posting to a foreign national communications of all kinds connected with penal procee
dings 'l The foreign judicial authority may also use this channel to try to induce a national 
of a neighbouring State to appear as a witness in its courts or to communicate in writing 
information in regard to proceedings pending before it. If these measures are not official 
and only eoQsist of the direct communication of information, and are free from coercion 
or threats of any kind, there is little to be said against them whether from the point of view of 
public law or of international law. Moreover, such action may sometimes be the quickest 
means of achieving the desired object. If, however, the judicial assistance of another State 
is still to be claimed, it would seem most desirable in the interests of justice that not only 
adjacent States but all States should conclude supplementary agreements providing a simpler 

·and more rapid procedure for especially urgent cases of judicial co-operation. 
It would seem, then, that there are no definite objections to the conclusion of an inter

national convention on judicial co-operation, and accordingly 1 venture to recommend 
to the Committee the draft convention appended hereto. . 

I trust that the Sub-Committee will consider the present memorandum a suitable basi~ 
of discussion. In conclusion, I desire to express my sincerest thanks to m:y Secretary. 
Dr. Paul Guggenheim, who has ·afforded me invaluable and zealous assistance m preparing 
this memorandum. 

Berlin, October 12th, 1926. (Signed) Walther ScHOCKING, 
Rapporteur. 

TEXT OF THE DRAFI' CONVENTION. 

Article 1 (J>ages 13-18). 

MEASURES OF ENQUIRY. 

The Contracting Parties un.dertake, at the request of a competent authority, to take 
measures of enquiry. Such co-operation may be refused, however, if the penal proceedings 

· for which it is to be rendered do not involve an obligation to grant extradition. Requisitions 
for judicial eo-operation shall be executed by the authorities of the Party applied to which 
under its laws are competent to make such enquiries. The enquiries shall be carried out 
in accordance with the prescribed forms and with application of the proper coercive 
measures. 

• Article 2 (pages 18-21) . 

SUMMONING OF WITNESSES AND EXPERTS. 

The Contracting Parties reciprocally undertake, at ~e req~est of. a cor~peten~ authori~y. 
to serve writs of summons upon witnesses or experts resident m their ternto~y, rrrespeeti_ve 
of the nationality of such witnesses or experts. A witness or expert appearmg voluntarily 
before an authority of the requesting Party in resp?nse to a writ of sum"!-ons s~rve~ upon 
him by the authority of the. Party re~uested shall m no ~ase, whatever ~IS. natlonahty,. be 
subject. during his presence m the temtory of the requestmg Party, to crimmal p_rosecution 
on a charge of having been a principal, an accomplice or an accessory, or of havmg helped 
to promote the act in respect of which. the criminal procee~ings are taken ~r any other act 
committed before he entered the temtory of the requestmg State. In hke manner, no 
sentence passed upon him, on account of acts committed b~for~ he entered the count~, 
may be executed on his person, nor may he be arrested for any 1nfrmgement of the law wh1ch 
took place before his journey. The special po~itio~ of the. witness or expert a.s regards the 
jurisdiction of the foreign State shall be forfmted if he falls to leave the temtory of that 
State within a reasonable time after having been heard. This time-limit may be fixed for 
him by the tribunal making the requisition. . . . 

The State applied to may refuse to serve a wnt of summons: (a) if the offence wh1ch 
is the subject of the proceedings in the applicant State is not an extraditable offence in the 
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State applied to; (b) if the person cited is threate.ned with ~oercive or other prejudi~ial 
measures in the event of his non-appearance, or (c) 1f the apphcant State does not proVIde 
a suitable indemnity for expenses. . · 

The State applied to must inform the applicant State of the response wh1ch the person 
in question makes to the summons. · 

Article 3 (pages 22-24). 

SuRRENDER oF ExHIBITS. 

The Contracting Parties undertake, at .the req~est of a. competent authority,_ to han_d 
over reciprocally to one another any articles wh1ch are m the charge of. the1r pubhc 
authorities and are believed to constitute important evidence or of which the person who 
has committed the punishable offence in question has obtained possession through his act, 
ot which are liable to seizure, destruction or confiscation. 

If the surrender of such articles is applied for in connection with the extraditioD; or 
passage in transit of some person, they shall whenever possible be surrendered at the time 
when the extradition or passage in transit takes place. 

If surrendered subject to their being returned, such exhibits or articles shall on request 
be restored without delay. In all cases, the rights of third parties shall remain unaffected. 

The requisition for co-operation may be refused: (a) if the penal proceedings for which 
it is made does not involve an obligation to grant extradition, or (b) if, having due regard 
to interests at stake, special reasons justify refusal to surrender the exhibits or articles in 
question. 

Article 4 (pages 24-27). 

CoMMUNICATION OF PENAL SENTENCES AND OF ExTRACTS FROM CRIMINAL RECORDS. 

'The Contracting Parties undertake to communicate to each other penal sentences which 
have been passed by the authorities of one of the Parties on nationals of the other and have 
become res judicatz, and which, accqrding to the regulations of the Party by whose 
authorities they were passed, must be entered in the criminal record. 

The Contracting Parties reciprocally undertake to ·execute requisitions for the commu· 
nication of extracts from criminal records. 

Article 6 (pages 27-29). 

CHANNEL THROUGH WHICH JUDICIAL Co-oPERATION MAY BE EFFECTED. 

Requisitions for judicial co-operation between States· and the replies thereto granting 
the assistance required shall be sent through the diplomatic channel, unless the States 
concerned have mutually concluded special agreements providing a more convenient channel 
of communication for such judicial co-operation. 

Article 6 (pages 29 and 30). 

COSTS INCURRED IN THE COURSE OF JUDICIAL ASSISTANCE. 

The costs occasioned by judicial co-operation afforded under the terms of the present 
Convention shall be borne by the Party in whose territory the expenditure is incurred ; 

. expenditure occasioned by a request for an expert opinion shall be refunded by the Party 
making the requisition. 

Article 'I (pages 30 and 31). 

LANGUAGE TO BE USED IN JUDICIAL Co-OPERATION. 

Requisitions and annexes thereto shall be drawn up in the official language of the 
Party making the requisition. 

. A tr.anslation in ~he official language of the Party applied to and certified true by a 
d1ploma~1c representative or sworn translator shall be attached to documents drawn up in 
the offic1al language of the Party making the requisition. 

Shoul~ ~he app!icant authorities find it particularly difficult to obtain a translation, 
~he auth~ntles ~~;pplied to shall afford them every assistance in their power. The costs 
mcurred 10 obtammg the translation shall be borne by the applicant Party. . 

Article 8 (page 31). 

COMMUNICATION OF INFORMATION. 

Tl_le Contracting Parties undertake to provide each other, in penal cases, with information 
regard1_n~ the lawa in force in their territory. They shall inform each other as to which 
authont~e~ will supply this information. 
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TEXT OF THE DRAFT CONVENTION 
AMENDED AS THE RESULT OF DISCUSSION BY THE COMMITTEE. 

Article 1. 

MEASURES OF ENQUIRY. 

The Contracting Partie~ undertake, at the request of ~n authority competent according 
to the law of that authonty, to take measures of enqwry. Such co-operation may be 
refused if the State applied to considers it prejudicial to its sovereignty or security or if 
the act furnishing the occasion for the co-operation is regarded by the State applied to as 

· a political offence. Requisitions for judicial co-operation shall be executed by the authorities 
of th~. Party applied _to whi~h under its la~s are competent to make such enquiries. The 
enqwnes shall be earned out 1n accordance With the forms prescribed by the law of the country 
and with application of the proper coercive measures. 

Article 2. 

SUMMONING OF WITNESSES AND EXPERTS. 

The Contracting Parties reciprocally undertake; at the request of a competent authority, 
to serve writs of summons upon witnesses or experts resident in their territory, irrespective 
of the nationality of such witnesses or experts. A witness or expert appearing voluntarily 
before an authority of the requesting Party in response to a writ of summons served upon 
him by the authority of the Party requested shall in no case, whatever his nationality, be 
subject, during his presence in the territory of the requesting Party, to criminal prosecution 
on a charge of having been a principal, an accomplice or an accessory, or of having helped 
to promote the act in respect of which the criminal proceedings are taken or any other act 
committed before he entered the territory of the requesting State. In like manner, no 
sentence passed upon him, on account of acts committed before he entered the country, 
may be executed on his person, nor may he be arrested for any infringement of the law 
which took place before his journey. 

Each Contracting State may declare that, subject to reciprocity, it will grant the 
temporary surrender of persons in custody who are required to appear before the Court of 
the State making the requisition. Such requisition may not be refused if the applicant State 
undertakes to return the person in question as soon as possible and the person raises no 
express objection to appearing. · 

The special position of the witness or expert as regards the jurisdiction of the foreign 
State shall be forfeited if he fails to leave the territory of that State within a reasonable 
.time ·after having been heard. This time- limit shall be fixed for him by the tribunal 
making the requisition. .-

The State applied to may refuse to serve a writ of summons :(a) if the offence is a political 
offence; (b) if the person cited is threatened with coercive or other prejudicial measures 
in the event of his non-appearance; (c) if the applicant State does not provide a suitable 
indemnity for expenses; (d) if the State applied to considers that the summons is prejudicial 

· to its sovereignty or security; (e) if the person cited is not regarded by the law of the 
State applied to as a competent witness or as a witness who may be compelled to give 
evidence in the matter at issue. 

The State applied to must inform the applicant State of the response which the person 
in question makes to the summons. 

Article 3. 

SURRENDER OF EXHIBITS. 

The Contracting Parties undertake, at the request of a competent authority, to hand 
over reciprocally to one another any articles which are in the charge of their public 
authorities and are believed to constitute important evidence or of which the person who 
has committed the punishable offence in question has obtained possession through his act, 
or which are liable to seizure, destruction or confiscation. 

If the surrender of such articles is applied for in connection with the extradition or 
passage in transit of some person, they shall whenever possible be surrendered at the time 
when the extradition or passage in transit takes place. 

If surrendered subject to their being returned, such exhibits or articles shall on request 
be restored without delay. In all cases, the rights of third parties shall remain unaffected. 

The requisition for co-operation may be refused : (a) if the State applied to considers it 
prejudicial to its sovereignty or security or if the actfurnishing the occasion for the co-operation 
is regarded by the State applied to as a political offence; (b) if, having due regard to the 
interests at stake, special reasons justify refusal to surrender the exhibits or articles in 
question. 

Article 4 (deleted). 
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Article 6. 

CHANNEL THROUGH WHICH JUDICIAL Co-OPERATION MAY BE EFFECTED, 

Requisitions for judicial co-operation between States and the replies thereto granting 
the assistance required shall be sent through the diplomatic channel, unless the States 
concerned have mutually concluded special agreements providing a more convenient channel 
of communication for such judicial co-operation. 

Article 6. 

CosTs INCURRED IN THE CouRSE oF JuDICIAL AssiSTANCE • 

. The costs occasioned by judicial co-operation afforded under the terms of the present 
Convention shall be borne by the Party in whose territory the expenditure is incurred; 
expenditure occasioned by a request for an expert opinion shall be refunded by the Party 
making the requisition. ·· · 

Article 7. 

LANGUAGE TO BE USED ·IN JUDICIAL Co-OPERATION • 

. Requisitions and annexes thereto shall be drawn up in the official language of the 
Party making the requisition. · . 

A translation in the official language of the Party applied to and certified true by a 
diplomatic or cons.ular representative or sworn translator shall be attached to documents 
drawn up in the official language of the Party making the requisition. 

Should the applicant authorities find it particularly difficult to obtain a translation, 
the authorities applied to shall afford them every assistance in their power. The costs 
incurred in obtaining the translation shall be borne by the applicant Party. 

Article 8. 

COMMUNICATION OF INFORMATION, 

The Contracting Parties undertake to provide each other, in penal cases, with information 
regarding the laws in force in their territory. They shall inform each other as to which 
authorities ·will supply this informati~n .. 

LIST OF THE MOST RECENT TREATIES. 

The present Annex contains a list of treaties on judicial co-operation concluded since 
1844, but the list is not exhaustive. It begins with the treaties given in the tables of contents 
of the various volumes of de Martens' Recueil, starting from volume 12 of the second series. 
In addition to the treaties enumerated in the second and third series (the latter is published 
by H. Triepel) of de Martens' Recueil, all the treaties on the subject given in the League of 
Nations Treaties Series have been included. 

The treaties concluded before 1844 which have been used in preparing the present work 
have been taken from the technical literature of the subject. • - . 

Nouveau Recueil general des Traites de DE MARTENS, 

SECOND SERIES •. 

Vol. 12. Argentine-Paraguay, Extradition Convention, March 6th, 1877, Articles 15--18, 
pp. 460 et seq. 
Argentine-Portugal, Extradition Convention, December 24th 1878 Articles 16-17 
pp. 460 el seq. . · ' ' ' 
Argentine-Spain, Extradition Treaty, May 7th, 1881, Article 15, pp. 486 et seq. 
Austria-Hungary-Monaco, Extradition Treaty, February 22nd, 1886, Articles 13-17 
pp. 509 et seq.. · ' 
Great Britain-Uruguay, Extradition Treaty, March 26th, 1886, Article 18, 
pp. 744 et seq. 



Vol. 13. 

Vol. 14. 

Vol. 15. 

Vol. 16. 
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Great Britain-Guatemala, Extradition treaty, July 24th, 1885, Article 12, 
pp. 492 et seq. 

· Great Britain-Russia, Extradition· Treaty, November 24th, 1886, Article 17, 
pp. 525 et seq. · 

Portugal-Uruguay,. Extradition Convention, September 27th, 1878, Article 16, 
pp. 4 et seq. . . . 
Roumania-Monaco, Extradition Convention, December 29th (N.s.), 17th (o.s.), 
1881, Articles 13-16, pp. 117 et ·seq. . 
Russia-Portugal, Extradition Convention, April 28th (o.s.), May lOth (N.s.), 
1887, Articles 12-13, 15-16, pp. 175 et seq. 
Salvador~osta Rica, Extradition Treaty of Peace and Friendship, October 8th. 
1882, ·Article 34, pp. 239 et seq. 
Salvador-Spain, Extradition Convention, November 23rd, 1884, Article 19, 
pp. 255 et seq. · 
Switzerland-Monaco, Extradition Convention, December lOth, 1885, Articles 14-17, 
pp. 312 et seq. , 
Switzerland-Serbia, Extradition Convention, November 28th,l887, Articles 14-18, 
pp. 387 et seq. . 
Uruguay-Brazil, Extradition Treaty, November 25th, 1887, Articles 11-16, 

· pp. 444 et seq. · 
Uruguay-Spain,·, Extradition Treaty, November 23rd, 1885, Articles 14-15, 
pp. 456 et seq. 
Belgium-Argentine, Extradition Convention, August 12th, 1880, Articles 14-15, 
pp. 736 et seq. · 
Bolivia...:Venezuela, Extradition Treaty, September 21st, 1883, Article 17, pp. 1775 
et seq. · 
Denmark-Spain, Extradition Treaty, October 12th, 1898, Articles 12-14, pp. 792 
et~ . . 
Belgium-Netherlands, Extradition Convention, May 31st, 1898, Articles 11-13, 
15, pp~ 546 et seq. 
Congo-Portugal, Extradition Convention, August 27th, 1888, Article 11, pp. 594 
et seq. · · . 

Vol. 17. Germany-Independent State of the Congo, Extradition Treaty, July 25th, 1890, 
Articles 13-17, pp. 39 et. seq. · 

Vol. 18. Great Britain-Orange Free State, Extradition Convention, June 20th, 1890, 
Article 12, pp. 161 et seq. 
Luxemburg-Russia, Extradition Convention, March 19th (o.s.), 31st (N.s.), 1892, 
Articles 14-17, pp. 607 et seq. 
Great Britain-Monaco, Extradition Treaty, December 17th, 1891, Articles 18-19, 
pp. 646 et seq. . · 
Italy-Bolivia, Treaty of Friendship and Extradition, Octobet 18th, 1890, 
Article 29, pp. 728 et seq. 
Portugal-Congo, Extradition Convention, April 27th, 1888, Article 11, pp. 803 
et seq. 

Vol. 20. Great Britain-Argentine, ~xtradition Treaty, May 22nd, 1889, Article 12, pp. 193 
et seq. 

Vol. 21. Netherlands-Russia, Extradition Convention, October 23rd (o.s.), November 
4th (N.s.), 1893, Articles 11-13,. 15,. pp. 3 et seq. · 
Denmark-Netherlands, Extradition Convention, January 8th, 1894, Articles 11-13, 
15, pp. 701 et seq. 
Spain-Netherlands, Extradition Convention, October 29th, 1894, Articles 11-13, 
15, pp. 707 et seq. 

Vol. 22. Montenegro-Italy, Extradition Convention, August 29th, 1892, Articles 14-17, 
pp; 302 et seq. 
Netherlands-Luxemburg, Extradition Convention, March lOth, 1893, Articles 11-13, · 
pp. 387 .et seq. . 
Netherlands-Denmark, Extradition Convention, January 18th, 1894, Articles 11-13, 
15, pp. 538 et seq.· · 
Netherlands-Portugal, Extradition Convention, May 19th, 1894, Articles 11-13, 15, 
pp. 568 et seq. 
Netherlands-Roumania, Extradition Convention, October 9th, 1894, Articles 11-13, 
15, pp. 619 et seq. 
Belgium-Orange Free State, Extradition Convention, November 27th, 1894, Articles 
10-14, pp. 627 et seq. . 
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Vol. 23. Netherlands-Liberia, Extradition Convention, February 2nd, 1895, Articles 12-13, 

pp. 16 el. seq. . 
Netherlands-Sweden, Extradition Treaty, June 26th, 1895, Articles 12-14. 
pp. 105 et seq. . · 
Belgium-Serbia, Extradition Convention, January 4th, 1896 (N.s.), December 
23rd (o.s.), 1895, Articles 13-16, pp. 195 et seq. 
Switzerland-Austria-Hungary, Extradition Treaty, March lOth, 1896, Articles 18-
23, pp. 244 et seq. 
France-Italy-Tunis, Extradition Convention, September 28th, 1896, Articles 13-

. 14, 16-17, pp. 375 et seq. 
Germany-Netherlands, Extradition Treaty, December 31st, 1896, Articles 12-14, 
pp. 423 et seq. · 

Vol. 24. Belgium-Peru, Extradition Treaty, November 29th, 1888, Articles 14-16, pp. 9 
el.~ . . . 
Luxemburg-Russia, Extradition Convention, March 31st (N.s.), 19th (o.s.), 1892, 
Al:ticle 16, pp. 145 et seq. 
Netherlands-Serbia, Extradition Treaty, February 28th (o.s.), March 11th (N.s.), 
1896, Articles 11-13, pp. 636 et seq. 

Vol. 25. Austria-Hungary-Uruguay, Extradition Treaty, June 25th, 1887, Article 15, · 
pp. 51 et seq. · 

Vol. 27. Spain-Colombia, Extradition Convention, July 23rd, 1892, Articles 17-18, pp. 171 
et seq. 
Orange Free State-British Bechuanaland, Extradition Convention, August 30th, 
1892, Article 12, pp. 183. et seq. · · . 
Netherlands-Orange Free State, Extradition Convention, . April 24th, 1893, 
Articles 11-13, pp. 207 et seq. , ' . • . 
Brazil-Netherlands, Extradition Treaty, December 21st, 1895, Articles 12-14, 
pp. 417 et seq. · 

Vol. 28. Italy-Bolivia, Treaty of Friendship and Extradition, October 18th, 1890, 
Articles 30-31, pp. 7 et seq. 
Switzerland-Netherlands, Extradition Treaty, March 31st, 1898; Articles 12-17, 
pp. 755 et seq. 

Vol. 29. Great Britain-Netherlands, Extradition Treaty, September 26th, 1898, Article 17, 
pp. 145 et seq. · 
Switzerland-Netherlands, Extradition Treaty, March 31st, 1898, Articles 12-14, 
16, pp. 153 et seq. . · . 
Great Britain-San Marino, October 16th, 1899, Article 18, pp. 426 et seq. 
Belgium-Honduras, Extradition Treaty, April 19th, 1900, .Articles 12-13, pp. 521 
ets~. ·. · · 
Spain-Peru, Extradition Treaty, July 23rd, 1898, Articles 13-15, pp. 574 et seq. 
Italy-Mexico, Extradition Treaty, May 22nd, 1899, Articles 14-19, pp. 392 et seq. 

Vol. 30. Great Britain-San Marino, Extradition Treaty, October 16th, 1899, Article 18, 
pp. 273 et seq. · . 
Austria-Roumania, Extradition Convention, June 27th (N.s.), 14th (o.s.), 1901, 
Articles 14-20, pp. 567 et seq. · . 

Vol. 31. Belgium-Chile, Extradition Convention, May 29th, 1899, Article 15, pp. 11 et seq. 
Belgium-Costa Rica, Extradition Convention, April 25th, 1902, Articles· 13-14. 
Ne!herlands-San Marino, Extradition Convention, November 7th, 1902, Articles 11, 
13, 15, pp. 428 el. seq. 
Belgium-San Marino, Extradition Convention, June 15th, 1903, Articles 15-18, 
pp. 565 et seq. . . 

Vol. 33. Cuba-Belgium, Extradition Treaty, October 29th, 1904, Articles 13-14, pp. 17 
et~ . . 
Spain-Congo, Extradition Convention, July 30th, 1895, Articles 17-20, pp. 36 et seq. 
France-Netherlands, Extradition Convention, December 24th 1895 ·Articles 12-13 
pp. 41 .et seq. ' • ' ' 
Italy-Argentine Republic, Extradition Treaty, June 16th, 1886, Articles 13-15, 21, 
pp. 47 et seq. . . 
Austria-Hungary-Uruguay, Extradition . Treaty, June 25th, 1887, Article 15, 
pp. 53 et seq. . . 
Spain-Venez~ela, Extradition Treaty, January 22nd, 1894, Article 19, pp. 58 et seq. 
Italy-Republic of San ·Marino, Extradition Convention, June 28th, 1897, 
Art1clea 22-24, pp. 67 et seq. · 
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Vol. 33. France-Liberia, Extradition Treaty, July 5th, 1897, Article 12, pp. 76 d seq. 
Mexico-Guatemala, Extradition Treaty, May 19th, 1894, Articles 14-17, pp. 567 
d~ . 

· Netherlands-Argentine, Extradition Convention, September 7th, 1893, Articles 
15-17, pp. 635 d seq. . . . . _ 
Peru-Spain, Extradition Treaty, July 23rd, 1898, Articles 14-15, pp. 92 tt seq. 
Congo-France, Extradition Treaty, November 18th, 1899, Articles 14-18, pp. 105 
d~ . 
Greec«;l-Belgium, Extradition Treaty, July 9th (N.s.), Jun_e 26th (o.s.), 1901, Articles 
15-18, pp. 115 et seq. . 

Vol. 34. Netherlands-Greece, Extradition Treaty, August 12th (o.s.), 26th (N.s.), 1905, 
Articles 15-19, pp. 693 et seq. . 

· · Belgium-Montenegro, Extradition Convention, December 8th, 1905, Articles 14-17, 
pp. 371 et seq. . . . · . 

• 
Vol. 35. Switzerland-Paraguay, Extradition Treaty,· June 30th, 1906, Articles 16-21, 

pp. 381 et seq. 

Vol. 1. 

Vol. 2.. 

Vol. 3. 

· Vol. 4. 

Vol. 5. 

Vol. 6. 

. Vol. 7. 

Vol. 8. 

Cuba-Dominican Republic, Extradition Treaty, June 2nd, 1905, Article 14, 
pp. 385 et seq. 
Spain-Cuba, Extradition Treaty, October 26th, 1905, Article 14, pp. 407 et seq. 

• THlRD SERlES • 

. . 
Belgium-Paraguay, Extradition Convention, November 5th, 1904, Articles 13-14, 
pp. 214 d seq. . , · 
France-Greece, Extradition Convention, Aprilllth (N.s.), March 29th (o.s.), 1906, 
Articles 15-18, pp. 343 ~~ seq. • · · · . · _ 
Greece-Austria-Hungary, Extradition Treaty, December 8th (o:s.), 21s~ (N,s.), 
1904, Articles 15-18, pp. 219 d seq. 

Denmark-Monaco, Extradition Convention, December 7th, 1905, Articles 11-14; 16 
· pp. 294 et seq. . · . 
Denmark-Russia, Extradition Convention, October 2nd, 1866, Articles 7-10, · 
pp. 772 et seq. 
Italy-San Marino, Convention of Friendship and Good Relations, Jupe 28th, 1897, 
Articles 22-24, pp. 794 et seq. . 

·Belgium-Bolivia, Extradition Convention, July 24th, 1908, Article 15, pp. 799 
et seq. . 

·. Belgium-Bulgaria, Extradition Convention, March 15th (o.s.), '28th (N.s.),- 1908,. 
Articles 12-15, pp. 782 et seq. · 

Greece-Spain, Extradition. Treaty, May 7th (o.s.), 20th (N.s.), 1910, Articles 11, 
16-18, pp. 143 et seq. · 

Switzerland-Greece, Extradition Treaty, November 21st,· 1910, Articles 17-20, 
pp. 696 et seq. · . · 
Colombia-Ecuador, Treaty of Friendship, Commerce and Navigation, August 
lOth, 1905, Article 2, pp. 856 et seq. 
Italy-Paraguay, Extradition Convention, September 30th, 1907, Article 16, p. 207. 
Sweden-Norway-France, Extradition· Convention; June 4th, 1869,. Article 11, 
pp. 687 ~t seq • • 

Mexico-Salvador, Extradition Treaty, January 22nd, 1912, Articles 14-19, pp. 456 
et~ . . . . 
German Reich-Luxemburg, Additional Treaty, May 6th, 1912 (Article 4, p. 463), 
to Extradition Treaty concluded March 9th, 1876. : . 

Austria-Hungary-Serbia, Extradition Convention, March 30th (N.s.), 17th (o.s.), 
1911, Articles 16-21, pp. 112 d seq. · . : · · . · . · 
Cuba-Venezuela, Extradition Convention, July 14th, 1910, Article 17, p. 357. 

Austria-Hungary..:.Bulgaria, Extradition Convention, May 31st (N.s.), 18th (o.s.), 
1911, Articles 14-20; pp. 575 et seq. · 
Belgium-Colombia, Extradition Convention, August 21st, 1912, Articles 13-14, 
pp. 728 e~ seq. 
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Bulgaria-Germany, Extradition Treaty, September 29th, 1911, Articles 19-26, 
pp. 237 et seq. . 
Germany-Paraguay, Extradition Treaty, November 26th, 1909, Articles 12-13, 17, 
pp. 388 et. seq. . -
Germany-Ottoman Empire, Extradition Treaty. January 11th, 1917, Article 19, 
pp. 717 et seq. 
Germany-Netherlands, Exchange of Notes concerning the Transmission of 
Letters Rogatory in Penal Matters, June 4th, 191.5, p. 261. 

League of Nations Treaty Series. 

No. 54. Greece and Germany. Extradition Treaty, February 27th (o.s.), March 
12th (N.s.), 1907, Articles 16-19. -

No. 393, Paraguay-Uruguay. Convention for the Purpose of Simplifying and 
Facilitating Procedure by Way of Letters Rogatory, February 28th, 1915, 

· Articles 1-3. · 

Vol. 18. No. 452. Denmark-Finland. Extradition Convention, February 12th, 1923, 
Articles 15-18. 

Vol. 23. No. 589. German Reich....,Czechoslovak Republic. Convention concerni~g Extradi
tion and Other Legal Assistance in Criminal Cases, May 8th, 1922, Articles 14-23. 
No. 575. Finland-Sweden. Extradition Convention, November 29th, 1923,
Articles 14 et seq. 

Vol. 25. No. 620. Latvia-Lithuania. Convention relating to Extradition' imd Legal 
Assistance, July 12th, 1921, Articles 14 et seq. 

Vol. 26. 

Vol. 30. 

No. 643. Kingdom of the Serbs, Croats and Slovenes-Bulgaria. Convention 
relating to Extradition of Malefactors and to Legal Assistance in Criminal Pro
ceedi!lgs. November 26th, 1923, Articles 14 et seq. 

No. 768. Kingdom of the Serbs, Croats and SloveneS....,Czechoslovak Republic. 
Convention concerning the Regulation of Legal Relations, March 17th, 1923, 
Chapter 15, Articles 59 et seq. . . ·. 

Vol. 33. No. 846: Bulgaria-Roumania, Extradition Convention, April 19th, 1924, Articles 
17-22. 

Vol. 34. No. 867. Italy....,Czechoslovak Republic. Extradition Convention. March tst, 
1924, Articles 12 et seq. • - . 

Vol. 36. No. 924. Latvia-Norway. Treaty of Commerce and Navigation, August 14th,1924, 
Article 26. · . 

Vol. 37. No. 964. · Estonia-Latvia. Convention relating to Extradition and to Legal 
Assistance, July 12th, 1921, Articles 14-19. 

Addendum. 

- ~ 
M. Rundstein kindly informs me that the following treaties concerning judicial 

assistance, of the existence of which I was unfortunately unaware when I drew up my 
report, have recently been concluded : 

(1) Treaty concerning Judicial Assistance between Poland and Czechoslovakia, dated 
March 6th, 1925 (Articles 32-59 and §§5-8 relate to penal cases). The Polish and Czecho
slovak languages are authentic. The text is reproduced in the Legal Gazette of the Polish 
Republic, 1926, No. 14/80.. -

(2) Treaty concerning Judicial Assistance between Poland- and Austria dated March 
19th, 1924 (Articles 55-81 relate to penal cases). The Polish and German 'languages are 
authentic. The text is reproduced in the Legal Gazette of the Polish Republic, 1926, 
No. 84/467. 

(3) Convention concerning Extradition and Judicial Assistance in Penal Cases between 
Czechoslovakia and Roumania, with Additional ProtOcol dated May 7th 1926 The 
French is authentic. The text is re~_>roduced in the Legal Ga,;etle of the Czechosl~vak R~public, 
1925, c. 172, pages 711-720. · 

February 14th, 1927. (Signed) ScHOCKING. 
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QUESTIONNAIRE Jt;o. D. 

LEGAL POSITION AND FUNCTIONS OF CONSULS._ 

The Committee has the following tenns of reference : 

(1) To prepare a provisional list of the subjects on international law the regulation 
of which by international agreement would seem to be most desirable and realisable 
at the present moment; . 

· (2) After communication of the list by the Secretariat to the Governments of States, 
whether Members of the League or not, for their opinion, to examine the replies received ; 
~d ' 

(3) To report to the Council on the questions whicll are sufficiently ripe and on 
the procedure which might be followed with a view to preparing eventually for 
conferences for their solution. · · 

The Committee has decided to include in its list the question of the Legal Position of 
Consuls. . 

The Committee reached_ this decision on the basis of a report submitted to it by a Sub
Committee consisting of M. GUERRERO, Rapporteur, and M. MAsTNY. This report was 
fully discussed by the Committee and, as a result of the discussion, _the conclusions were 
modified in certain respects in order to bring out more clearly those questions for which it 
is hoped a solution may be found. · 

The particular questions falling within the general subject of the legal position of consuls 
which the Committee thinks might advantageously be dealt with in a general convention are 
indicated in the report and in the modified conclusions, which contain a statement of principles · 
to be applied and of the solutions of particular questions which follow from these principles. 

The Committee has the honour to request the various Governments to infonn it whether 
they consider that these questions, or some of them, could advantageously be examined 
at the present moment with a view to the conclusion of a general convention, which, if 
necessary, could be completed by particular agreements between groups or pairs of States. 

It is unnerstood that, in submitting this question to the Governments, the Committee 
does not pronounce either for or against the general principles set out· in the report and 
the observations of the opinions expressed therein on the basis of those principles. At the 
present stage of its work, the sole, or at least the principal, task of the Committee is to direct 
attention to certain subjects of international law the regulation of which by international 
agreement may be considered to be desirable and realisable. 

· In order to be able to continue its work without delay, the Committee will be glad to. 
be put in possession of the replies of the Governments before December 31st, 1927. 

The Sub-Committee's report, together with the modified conclusions, is annexed to 
this communication. 

Geneva, April 2nd, 1927. (Signed) Hj. L. HAMMARSKJiko, 

·Chairman of the Committee of Experi8. 

Annex to Questionnaire No. 9. 

REPORT OF THE SUB-COMMITTEE. 

Rapporteur: M. GuERRERO. 
Member! M. MASTNY. 

· " Js it possible to establish by !Day of a general conv~~tion provisions as to the legal position 
and the functions of consuls, and, r/ so, to what extent ? 

[Translation.) 
The institution of consulates, which is. muc~ older than t~~t of e!fibassies, has passed 

through various phases in the course of 1ts history. Its ongmal a1m, however - the 
protection of nationals in a foreign country - has .never cha~ged. . . . 

In Egypt, so far back as 726 B.c., the Greeks enJoyed the nght of appomting magistrates 
to judge between them in accordance with their own laws. 
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At about the same time, there existed in certain parts of In~ia s~~cial judges for 
foreigners; it was also the duty of these judges t? watch over the foreig!lers mterests. 

In Greece, there were the proxenoi, who eXIsted ~s early. as the Sixth .century before 
Christ. The proxenoi possessed attributes and prerogatryes which were pr~~;ctical_ly the same 
as those possessed by consuls in countries where there IS a _system of capitulatiOns. :rhey 
entertained foreigners and decided disputes be~ween for.eign merc~~nts .. They enJoyed 
inviolability, exemption from taxation, and were giVen the rights of a citizen m the town they 
represented. 

There is however one essential difference between the modern consul and ;the proxenos; 
the latter co~tinued t~ be a private individual and was not regarded as holding public office, 
except in the case of the proxenoi magistr~tes at Sparta.. . . . . . .. 

In Rome, also, foreigners were subJe~t to a spe.cial JUnsd!ct~on: .. In. early times It 
consisted in the ins~itution of patron and client; later, It was .the JUriSdiction ~f th~ prt£tor~s 
peregrini; but when the latter were first created the proxenol had long been m eXIs!ence m 
Greece; indeed, the prt£tores peregrini were only appomted when Rome began to be mvaded 
by foreigners. . 

It was in the Middle Ages, owing to the development of international trade between !he 
West and the East, that the•institution of consuls assumed its present form. The Italian 
Republics were the first to establish consuls, and shortly afterwards the southern cities of 
France tollowed their example. . · . · · 

· The legal status of these consuls was, in almost every instance, settled by treaty. In 
Moslem lands, consuls were invested with wide powers and numerous functions. They 
enjoyed the same prerogatives as ambassadors : extra-territoriality; exemption from taxes · 
and tribute ; immunity, both civil and criminal; the right of asylum; the right to conduct 
religious services in the consulates, etc. · 

We do not propose to consider here the case of consuls in countries where there is a 
system of capitulations. - This system, moreover, may already be regarded as little more than 
an historical memory. . ·. . . . · 

The question to be examined is that of the legal po~ition of consuls. 
At first sight, this question would seem to be of minor importance from the international 

· point of view; but in past centuries it has formed the subject of controversy, and at the present 
time it is still often discussed. It is always a matter of stronger States claiming, on behalf 
of their consuls, privileges which they theinselves refuse to grant to the consuls of smaller 
States. Not so very long ago a great Power a9"ogated to itself the right to force the 
Government of a small State to cancel a decree revoking the exequatur granted to a consul 
who had become involved in a conspiracy. Even between . two great.· Powers conflicts 
regarding the legal position of consuls may occasionally arise. France and England have 
experienced difficulty in connection wifu the arrest of a British consul at Papai!te. Disputes, 
less serious indeed but always unpleasant in international relations, of tell occur in all countries. 

Consequently, a collective agreement regarding the legal ·position of consuls would 
indubitably be of considerable help in promoting those good relations which should exist 
between States. . · 

The question we first have to consider is whether the consul is or is not a " public 
"minister ". · · · 

The answer to this question is the point on which all the rights and prerogatives ·of 
consuls depend, and it is undoubtedly in the negative. · In giving this opinion, we are merely 
endorsing a standpoint which has long been that of the chancelleries and jurisprudenl:e of 
almost all countries. · . · 

. Between diplomatic agents, who 11re true public ministers, and consuls there are essential 
differences from their nomination to the time when their mission ends. 

The former are provided with credentials addressed by the head of their State to the head 
of the State to which they are accredited. They are entitled to certain prerogatives as soon 
as they arrive and enjoy all their prerogatives in full as soon as they have presented their 
credentials. . .. 

Con;mls, however, carry Letters Patent, signed, it is true, by the head of the State, but 
drafted m the form of a letter of attorney or mandate to transact business with the civil, 
administr~tive and judicial autho~ities. Unlike diplomatic agents, consllls are not recognised 
as such directly they present their Letters Patent, but only when they have· received their 
exequatur. · · 

The jurisdiction of 4iplomatic agents always extends over the whole country to which· 
they are accredited, That of consuls is limited by their Letters Patent and the exequatur 
granted them. · 

Diplomati_c agents have a representative character which consuls do not possess. The 
latter, except m a few cases, do not transact business with the Minister for Foreign Affairs, 
but only with the local authorities of their area. · 

Whereas. the former are political agents, the latter are only civil agents. · 
The attnbutes of diplomatic agents and of consuls differ to such an extent that it is hard 

to find any analogy between them, other than the protection which both diplomatic agents 
and consuls are bound to accord to their nationals. 
. Dip!omatic agents are responsible for the major interests of their nation, good 
mternatlonal .understanding, and the preparation of treaties which guarantee those interests 
and consolidate goodwill. · 

. Consuls are concerned with developing trade and watching over the interests of their 
nationals. . 



-43-

It is clea~, therefore,_ that the former must, if they are to carry out their mission properly 
P?ssess ~ertam prero~atives and privil~ge~ which originate in the representative characte; 
WitJ:t wJII~h ~hey are mvested, w~ereas 1t 1s suf!icient !or consuls to possess the legal status 
wh1ch 1s 1~d1spe~sable for the discharge of the1r Iess-mtportant duties. . 

· We Will consider $eparately each of the prerogatives which have given rise to discussion : 

. Exequatur . . -. Only when the exequatur has been granted may the consul communicate 
WI~h: the authonbes and, generally speaking, perform his other duties. He cannot claim any 
p~1vllege until. he has .r~ceive~ this document. The exequatur may be refused, or even 
Withdrawn, without gtvmg his Government a nght to demand .explanations from the 
Government of the country to which he has been accredited. 

Inviolability of the consular archives. -This privilege, which must certainly be accorded 
to c?nsuls, is indispensable to enable them to carry out their duties. The documents in the 
archives are the property of the foreign Government which installed the consulate with the . 
approval of the Government of the country. It would be a lack of courtesy to~ards the· 
former Government if the secrecy of the archives were violated on any pretext whatever. 
Moreover, all countries, except E~gland, recognise the inviolability of consular archives. 

Immunity from civil jurisdiction. - This immunity, and indeed all immunity from 
jurisdiction, depends on the fiction of extra-territoriality which can really only apply to 
diplomatic agents. Consuls, accordingly, are subject to local jurisdiction, and indeed a civil 
action would hardly prevent a consul from carrying on his duties. 

. As he possesses no immunity from civil jurisdiction, a consul should be subject to 
attachment of his property as security for his personal debts. 

Immunity from criminal jurisdiction. - It would seem that, as a consul could not carry 
out his duties if he were placed. under arrest, he should be allowed immunity in criminal 
matters. · Against this, it may be argued that as the consul and the consulate are' not the 

· same thing, the arrest of the consul would not mean the discontinuance of the work of his 
country's consular service. , 

Such cases have often arisen in various countries, and judicial decisions have answered 
the question in the sense of disallowing any immunity, either civil or criminal, for consuls. 
We may quote the decision of the Court of Aix of April 14th, 1829, that of the Court of Rouen 
of June 27th, 1849, and the judgment delivered by the Tribunal de Ia Seine on January 21st, 
1875. The last-mentioned judgment laid down that although consuls are entitled to carry 
out their duties without hindrance, they are; nevertheless, subject to the jurisdiction of 
the French Courts in all that concerns their private actions. 

The foregoing t>bservations, ·with respect not only to immunities but to all the privileges 
which should be refused to consuls, may be modified by bilateral treaties. 

Right of asylum. - This right is a prerogative which need not be discussed ; it is quite 
inadmissible. No State would admit such a privilege, and at the present time it ought no 
longer to exist, in however limited a form, even in the case of diplomatic agents. 

Taxation. - The custom is to exempt consuls from direct and, occasionally, indirect 
taxation. Where no treaty exists, however, this privilege could not be claimed as a right. 
It is granted subject to the principle of reciprocity. We would propose to lay down that 
"consuls· de carriere" not engaging in any form of trade in the country to which they are 
appointed should be exempted from taxation. . 

None of the foregoing remarks apply to consuls who are charges d'affaires, since the 
second .:haracter invests them with the privileges and rights which international law accords 
to diP.lomatic agents. · . 

· Although the question of precedence. is entirely unconnected with the legal status of 
consuls we must mention it in this report because it forms the subject of a question submitted 
to our Committee for the Progressive Codification of International Law. 

The rule applied to diplomatic agents should also be observed in the case of consular 
officials ; that is to say, they should take precedence in each class according to the date of 
their exequatur. . , 

Nevertheless we would draw a distinction between " consuls de camere and honorary 
consuls who are ~ot nationals of the country which appoints them. 

In the present stage of development of the institution of consuls an~ in the in~rest of the 
prestige of the career, the latter ·class o_f consuls sho!lld ~o lon&er ex1st. In J?OlDt of fa~t, 
most honorary consuls of foreign nationahty are far bus1er w1th the1r personal afTmrs than w1~h 
those of the country which has conferred the ~itle upon t~em, and as they generally engage m . 

. commerce in their con~ular area they occas1on appreciable. loss to ot~er merc~ants .. T~e 
commercial invoices submitted to them enable them to obtam valuable mformabon wh1ch !s 
of great use to them in their private afTairs. They are thus able to compete ~n an un_fa1r 
basis with the traders in their area.· Moreover, nationa~s of the .country wh1ch .appomts 
these foreign consuls do not obtain from them the p~tectlon to .wh1cJ:t they are entitled and 
which they would always obtain from a consul of the1r ov.:n nabonahty. . . 

Most of the countries in Europe have none but professional consuls, and 1t IS to be hoped 
that other States will follow this example. . . 

As honorary consuls of foreign. nationality are not really pubhc officials - for only 
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nationals can be that _we propose that " consuls de carriere " should ~e given pr~ced~nce 
over honora consuls of foreign nationality of the same class, Without takmg m~o 
consideration~he date of the exequatur. This means that honorary consuls-general Will 

always come after other consuls-general in the town. f 1 b 
From the above it may be inferred that the regulation of the. legal sta.tus o co~su s Y 

international agreement is not only desirable from every pomt. of v1ew but IS even 
indispensable, in order to avoid disputes which the absence of defimte rules on the matter 
must certainly cause. · · t' 

We do not think it necessary to define the functions of con~uls ~y way of a. conven wn, 
because these functions are perfectly well known and do not g1ve me to any d!sagreem~nt. 
and because the determination of such functions is rather a matter of domestic law, smce 
each State is alone able to determine the functions of its own officials. 

(Signed) J. Gustavo GuERRERO, 
Rapp()rleur, 

A. MAsTNY. 

CONCLUSIONS AMENDED AS THE RESULT OF DISCUSSION · 
IN THE COMMITIEE. 

-
E:uquatur. - Only when the exequatur has been granted may the consul communic~te 

with the authorities and, generally speaking, perform his other duties. He cannot claliD 
any privilege until he has received this document. The exequatur may be refused, or even 
withdrawn, without giving his Government a right to demand explanations. 

Consular archives and correspondence. -The consular archives are inviolable. The same 
rule should apply to official correspondence. 

Immunil,q from civil jurisdiction. - The immunity from civil jurisdiction which is 
accorded to diplomatic agents cannot be applicable in a general manner to consuls who should 
only enjoy such immunity in connection with the exercise of their functions. 

Immunity from criminal jurisdiction . ..::.._ Consuls do not possess this immunity. 
Right of asylum. - Consuls do not possess this prerogative. 
Taxation. - Exemption from direct taxes should be accorded to " consuls de carriere ", 

not carrying on any trade in the country where they exercise their functions. 
None of the foregoing remarks apply to consuls who are charges d'affaires, since the 

second character invests them with the privileges and rights which international law accords 
to diplomatic agents. 

Although the question of precedence is entirely unconnected with the legal status of 
consuls, we must .mention it in this report because it forms the subject of a question 
submitted to our Committee for the Progressive Codification of International Law. 

The rule applied to diplomatic agents should also be observed in the case of consular 
officials ; that is to say, they should take precedence in each class according to the date 
of their exequatur. 

Nevertheless, we would draw a distinction between " consuls de carriere " and honorary 
consuls. . 

We propose that " consuls de carriere " should be given precedence over honorary 
consuls without.taking into consideration the date of the exequatur, which means that 
honorary consuls will always come after other consuls in the town. 

· From the above it may be inferred that the regulation of the legal status of consuls 
by international agreement is desirable from every point of view, and is even indispensable 
in order to avoid disputes which the absence of definite rules on the matter must certainly 
cause. 

The question of consular functions is reserved for later examination. 

QUESTIONNAIRE No. 10. 

. 
REVISION OF THE <;:LASSIFICATION OF DIPLOMATIC AGENTS. 

The Committee has the following terms of reference : 

(1) To ~repare ~provisional list of the subjects on international law the regulation 
of which by mternatwnal agreement would seem to be most· desirable and realisable 
at the present moment; 

(2) After communication of the list by the Secretariat to the Governments of 
Stat;es, wh~ther Members of the League or not, for their opinion to examine the 
rephes rece1ved; and ' 
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(3) To report to the Council on the questions "hich are sufficiently .ripe and on 
the procedure which might be followed with a view to preparing eventually for 
conferences for their solution. 

The Committee has decided to include in its list the following questions : 

" Is it desirable to revise the classification of diplomatic agents made by the 
Congresses of Vienna and Aix-la-Chapelle 'l In the allirmative case, to what extent 
should the existing classes of diplomatic agents be amalgamated, and should each 
State be recognised to have the right, in so far as existing differences of class remain, 
to determine at its discretion in what class its agents are to be ranked 'l ". 

The Committee reached this decision on the basis of a report submitted to it by a 
Sub-Committee consisting of M. GuERRERO, Rapporteur, and .M. MASTNY. This report 
has been fully discussed by the Committee. It is to be understood that the Committee has 
not felt that it should at present pronounce upon the actual proposals presented in the 
report. 

The Committee has the honour to request the various Governments to inform it whether 
they consider that these questions could advantageously be examined at the present moment 
with a view to the conclusion of a general convention. · 

In order to be able to continue its work without delay, the Committee will be glad to 
be put in possession of the replies of the Governments before December 31st, 1927. 

The Sub-Committee's report is annexed to the presell.t communication. 

Geneva, April 2nd, 1927. (Signed) Hj. L. HAMMARSKJOLD, 

Chairman of the Commillee of Experts. 

Annes to Questionnaire No. 10. 

REPORT OF THE SUB-COMMI'ITEE. 

Rapporteur : M. GUERRERO. 

Member: M. MAsTNv. 

" Is it desirable to revise the classification of Diplomatic Agents made by the Congresses o 
Vienna and Aix-la-Chapelle 'l In the affirmative, in what form should this revision be made? • 

[Translation.] . 

The classification of diplomatic agents which has hitherto been universally accepted 
in international relations is over a century old. It was established by the Regulation signed 
at Vienna on March 19th, 1815, between the eight Powers signatory to the Treaty of Paris 
of 1814 : Austria, France, Great Britain, Portugal; Prussia, Russia, Spain and Sweden. 

This is the text of the regulation : 

. " In order to avoid the difficulties which have often arisen and which might occur 
again by reason of claims to precedence between various diplomatic agents, the Pleni
potentiaries of the Powers which have signed the Treaty of Paris have agreed to the 
following articles and feel it their duty to invite the representatives of other crowned 
heads to adopt the same regulations. 

"Article 1.- Diplomatic officials shall be divided into three classes: that of 
ambassadors, legates or nuncios ; that of envoys, whether styled ministers or otherwise, 
accredited to sovereigns; that of charges d'affaires accredited to ministers of foreign 
affairs. 

"Article 2.- Only ambassadors, legates or nuncios shall possess the representative 
character. 

"Article 3. - Diplomatic officials on extraordinary missions shall not by this fact 
be entitled to any superiority of rank. 

"Article 4. -Diplomatic officials shall rank in each class according to ~he dateo on 
which their arrival was officially notified. The present regulation shall not m any way 
modify the position of the Papal representatives. 
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"Article 5. - A uniform method shall be established in each State for the reception · 
of diplomatic officials of each class. 

"Article 6. -· Ties of relationship or family alliances between C~urts s~~ll not.confer 
any rank on their diplomatic officials. . The same shall be the case w1th pohtlcal alltances. 

"Article 7. - In acts or treaties between· several Powers which admit the alternat, 
the order in which the ministers shall sign shall be decided by lot. · 

"The present regulation ~as inserted in the Prot?col con?luded ~ythe plenipotentiaries~! 
the eight Powers which have stgned the Treaty of Par1s attheumeetingonMarch 19th, 1815. 

Three. years later (in 1818), A'!lstria, France, Gr.e~t Britain~ Prussia and Russia ~et in 
congress at Aix-la-Chapelle and la1d down that mmtsters res~dent should form an mter
mediate class between agents of the second ·and third categones .. 

The following is the text of the Protocol of November 21st, 1818, regarding ministers 
resident: 

" In order to avoid the possibility of unpleasant disputes with regard to a point of 
diplomatic etiquette for which the Annex to the Decision of Vienna, regulating the ques
tion of rank, seems to have made no provision, it is decided, as between the five Courts, 
that the ministers resident accredited to them shall take rank as an intermediate class 
between ministers of the second class and charges d'affaires. " 

The preambles to these agreements show that their authors had two aims in view : the 
first was a mere pretence, while the other was real. · 

The first was ostensibly a desire to prevent disputes regarding precedence, though these 
could have been avoided without drawing up a graduated classification based on a fiction 
as weak as it is illogical, since the question of precedence was settled by Article 4 of the same 
Regulation of Vienna, namely, according to the date of the official notification of arrival 
to the country to which the diplomatic agents were accredited. 

The other desire - which was certainly a real one - was to ensure a higher rank for the 
representatives of the great Powers. · 

As a matter of fact the plenipotentiaries, in conference at Vienna, first attempted to 
establish a classification of States and thus fix the order of precedence. When they saw 
how difficult a task this would be, they fell back on the classification of diplomatic agents. 

The real meaning of the scale drawn up by the plenipotentiaries in 1815 is summarised 
in Article 2 of the Vienna Regulation : " Only ambassadors, legates or nuncios shall possess 
the rep1esentative character ". · 

What was then meant by the representative· character 'I The right to represent the 
person of a sovereign and to have personal audience of the sovereign to whom the diplomat 
was accredited. · 

This definition, which, according to Pinheiro-Ferreira, defined nothing, was absolutely 
false, even at the time of its introduction, because, first, ambassadors did not represent 
the personal interests of their sovereign, and, secondly, it was only when they were accredited 
to one of the few absolute monarchies that ambassadors could transact business without 
the intervention of the Miriister of State. 

We might discuss this matter at some length, but since this is not a que)!tion of examining 
me opinions current at that period but of applying to modern international relations the. 
opinion which prevails to-day, we will not waste time in pointing out the errors of those 
who denied a representative character to diplomatic agents of the second, third or fourth 
categories. 

· In the present state of international law, the sovereign is no longer a crowned head 
placed at the apex of supreme power. The nation alone is sovereign, and only the nation's 
int~rests are entrusted to diplomatic agents. The latter, therefore, whether they are 
nationals of a great Power or a small State, a monarchy or a republic, or whether they be 
called ambassadors or ministers, all derive their mission from the same source. The 
interests which they have in their keeping are identical ; the aim which they pursue is the 
same. 

The crede!ltial~ by which a~b:~;ssadors and ministers plenipotentiary are accredited 
are absolutely 1denbcal, as are thet~ ng_hts a'!-d duti~s, the privileges and immunities granted 
them and the methods of commumcaboll wtth the1r own Governments and those to which 
they are accredited. • 

. . Therefore there is no longer any rea!lon to place ambassadors in a higher category than 
wmsters. · 

It may even be concluded that adoption of the classification of Vienna and 
Aix-la-Chapelle is unconstitutional in States in which the constitution recognises no other 
sovereignty than that of the nation. 

If the false conception of the representative character which established a difference 
bet'!ee_n ambassad?rs a_nd ~inisters led to ~uch criticism in the course of the last century, 
no fiction can possibly Justify to-day the mamtenance of different terms to designate persons 
who hold the same public ollice. 

All writers on the 1ubject share this view We will quote some of them. 
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· Kluber said in 1819 that, by reason of the matters with which he has to deal, a diplomatic 
agent must always be regarded as the immediate representative of his Government and that 
he consequently possesses the representative character. This quality, he adds is essential 
and the same for all ministers to whatever class they belong. ' 

. Pinheiro-Ferreira wrote in 1830 that there ought no longer to be any ambassadors in 
diplomacy, because under the constitutional form of government which existed in all countries, 
it was recognised that direct negotiations between sovereigns were no longer desirable. And, 
he added, " when once this class (ambassadors) has been abolished as unconstitutional, as 
well as the ceremonial attaching to it, which is no longer in keeping with the customs and 
ideas of our times, the appellation " ambassador " will naturally devolve on the ministers 
who are at the present time held to belong to the second class but who will henceforth occupy 
the highest diplomatic rank·". 

Pradier-Fodere, referring to this passage in Pinheiro-Ferreira, says " the fulfilment of 
this hope would be in keeping with the modern trend of thought. It is certain that at the 
present time there should be only one category of public minister, since ministers no longer 
represent a master but only the interests of their nation, and because nations alone are 
sovereign. " · . ' 

Our eminent colleague Jose Leon Suarez wrote in 1919 that, since the only source of 
diplomatic representation is national sovereignty, and since such sovereignty 1s absolute, 
it is clear that there can be only one " representative character " and that logically, there
fore, only one class of representative ought to exist. 

Albertini goes further and does not admit that there is any difference between a charge 
. d'aflaires and an ambassador. . . 
. Fiore wrote on the same subject : " As Calvo wisely observes, it is very difficult to define 
the difference between diplomatic agents of the second class and those of the first class. 
Both are accredited in the same manner by their sovereign or by the head of the executive 
Power. Originally there was some excuse for the distinction between ambassadors and 
envoys, because it was admitted that the former were entitled to treat direct with the sovereign 
himself, whereas the latter, though accredited to the sovereign, could only treat with the 
Minister for Foreign Affairs. It was accordingly supposed that a person having such high 
authority as to be able to deal with the sovereign direct must be superior in rank to a public 
minister. To-day any such distinction would be erroneous, because Governments are now 
organised on a different basis and sovereigns are unable personally to direct international 
affairs. Consequently the attributes of the secoJid categories of diplomatic agents are the 
same, the difference of title being merely hierarchic and honorary. As regards the privilege 
of treating with the sovereign direct, public ministers, to whatever class they belong, are 
entitled at the present time under all circumstances to have audience with the sovereign of 
the Court to which they are accredited on matters connected with political relations between 
the two States, though they rarely avail lhemselves of this privilege. " . · 

Baron de Szilassi, in his Manuel pratique de Diplomatie moderne, calls the ambassadorial 
system the ambassadorial "morgue'. "The difference of rank which still subsists at the 
present time between ambassadors and ministers plenipotentiary is due to historical tradi
tions rather than to the importance of the posts. Many a minister has a more important and 
more delicate task to carry out than his colleague who may be an ambassador in another 
capital, with duties merely representative. I think it would therefore be entirely logical to 
employ a collective term to designate all the diplomatic representatives belonging to this 
class, including the representatives of the Holy See. " 

All these writers, except the last, expressed their opinion long before the League was 
founded. Since the latter has inaugurated a system in which the equality of States is a fact, 
and since international law is developing a new spirit, it would indeed be more than strange 
if we continued to observe an obsolete tradition which has only survived through the 
negligence or complacency of so-called second-class States. 

It cannot be argued that it was the collective will of the States, in adopting the 
classification of Vienna, to transform this tradition into a rule of international law. The 
establishment of numerous embassies between small States, whether monarchical or 
republican, proves a definite intention to abandon the spirit which formed the basis of the 
1815 agreement. 

We therefore propose that ambassadors, legates or nuncios should be included in the 
same class and designation with envoys or ministers plenipotentiary, including resident 
ministers. These latter agents have, moreover, almost entirely disappeared from diplomatic 
nomenclature. It is very rare for a Government to give its representatives a title conferring 
on them the same responsibilities and the same duties as the other agents but placing them 
in a lower rank. 

Charges d'affaires should continue to form a class apart, not because they are. different 
from other diplomatic agents a~ r~gards the int.erests t~ey represent but because t~e1~ creden
tials are given them by the Mm1ster for Foreign Affairs and are addressed to Mm1sters for 
Foreign Affairs. 

We still have to choose a common designation to be given to the diplomatic representa
tives of the first of the two categories we propose. 

· The choice lies among the following terms: ambassador, public minister, envoy, and agent. 
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We can·straightway discard the expression "agent" which evokes an image of duties 
much less important than those entrusted to diplomatic representatives. _We are also in 
favour of rejecting the expression " envoy ", which could be kept as th~ title for " charge 
d'affaires ". The latter term is extremely ill-chosen because all representatives are "charges'·' 
with the public business pf their country: . . . . . , . 

The adoption of the term " public mimster " or " m1mster plempotenbary might 
appear to be somewhat derogatory to existing ambassa~ors, and our choice therefor~ inclines 
to the title " ambassador " to designate the representatives of the first three categor1es of the 
Regulation of Vienna as completed by. ~he Aix-la-C~apel~e Prot?col. . . 

Having shown the desirability_ of revismg ~he classification of ~Iplomabc representabyes 
established br the Congresses of V1enna and Aix-la-Chapelle, we thmk that the ~est soli!-bon 
would be to mvite all States, Members or non-Members of the League, to an mternabonal 
conference which would examine the question with a view to reaching a general agreement 
on some classification of diplomatic agents more suitable to the present general form of 
Governments and the spirit of the League of Nations. 

(Signed) J. Gustavo GuERRERo, 
Rapporteur. 

A. MASTNY. 

QUESTIONNAIRE No. 11. 

• 

COMPETENCE OF THE COURTS IN REGARD TO FOREIGN STATES. 

The Committee has the following terms of reference : 

(1) To prepare a provisional list of the subjects on international law the regulation 
of which by international agreement would seem to be most desirable and realisable 
at the present moment; 

(2) After communication of the list by the Secretariat to the Gov~rnments of 
States, whether Members of the League or not, for their opinion, to examine the replies 
received ; and 

(3) To report to the Council on the questions which are sufficiently ripe and on the 
procedure which might be followed with a view to preparing eventually for conferences 
for their solution. 

. 
The Committee has decided to include in its list the question of the Competence of the 

Courts in regard to Foreign States. 
The Committee reached this decision on the basis .of a report submitted to it by a 

Sub-Committee consisting of M. MATSUDA, Rapporteur, and M. DIENA and M. DE VIsscHER, 
and of observations by M. Diena, which remain annexed to the report. 

After full discussion, the Committee was of opinion that, even though the conclusion 
of a uniform agreement between the Powers might meet with serious difficulties, these 
difficulties were not the same for all parts of the subject, and it felt that it was desirable 
to ascertain, exception always being made of the case of acts of State : · 

" Whether and in what cases, particularly in regard to action taken by a State 
in the exercise of a commercial or industrial activity, a State can be liable to be sued 
in the courts of another State. ... · 

The Committee has the honour to request the various Governments to inform it whether 
they consider that this question could advantageously be examined at the present moment 
with a view to the conclusion of a general convention which, if necessary, could be completed 
by particular agreements between groups or pairs of States. 

The nature of the general question and of the particular questions involved in it appears 
from the report and from the observations mentioned above. . . 

It is understood that, in submitting this subject to the Governments, the Committee 
does not pronounce either for or against the general principles set out in the report and 
the observations . or opinions expressed therein on the basis of those principles. At the 
present stage of 1ts work, the sole, or at least the principal, task of the Committee is to 
direct attention to certain subjects of international law the regulation of which by international 
agreement may be considered to be desirable and realisable. 

In order to be able to continue its work without delay, the Committee will be glad to 
be put in possession of the replies of Governments before December 31st, 1927. 

The Sub-Committee's report, together with the observations above mentioned, is annexed 
to the present communication. · 

Geneva, April 2nd, 1927. (Signed) Hj. L. HAMMARSKJOLD, 
Chairman of the Committee of Experts. 
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Annex to Questionnaire No. II. 

REPORT OF THE SUB-CO::U:UITTE& 

Rapporteur : M. MATSUDA. 

Members: M. DIENA. 

M. DE VISSCHERl. 

" Is it possible to ~stablish, by WC!Y of a convention,. internat!onal rules concerning the 
~ompetence ~I the cour~s zn regard to forergn States, and, partrcularly, zn regard to States engaging 
zn COJ1!11lercral operatrons ( ~luding the qw;stions already dealt with in the report sent to the 
Counctl of the League of Natrons by the Commrttee of Experts at the Committee's second session) 'l" 

[Translation.] 

I. The question whether a State may, in any respect, be subject to the jurisdiction of 
the courts of another State is connected with the right of States to independence. In other 
words, are the courts of one State competent to decide disputes to which another State is 
a party 'l 

That the courts of one State are not competent with regard to another State is 
unanimously recognised when the foreign State is called to justice on account of acts committed 
by it, in the exercise of its sovereignty, to ensure the general administration of the country and 
the working of its public services. To weigh and judge the consequences of such acts would 
be to interfere in the internal policy of the foreign State and deny its right of independence. 
As regards acts of its Government and public administration, a State-ought to be- as, indeed, 
it is- entirely immune from the jurisdiction of another State. In almost all countries this is 
the decision which has been reached, and it is followed by most writers on the subject. 

There is, however, some difference of opinion when we come to consider acts accomplished 
by a State, not in fulfilment of one of its sovereign functions or governmental duties, but 
in the same way as a private individual, and, so to speak, in 'a private capaCity. A State may, 
for instance, have been engaged in commercial transactions; in many countries the State 
is responsible for transport by rail. If it fails to execute the contract of transport, may it not 
be sued abroad by the consignor or consignee who has suffered from the flon-fulfilment of 
the contract 'l 

On ~his point there are two conflicting views. 

· . II. An imposing body of case law, which has received the general approval of the 
French, German, British and American courts, renders exemption from jurisdiction an absolute 

. immunity attaching to the very person of the foreign State, independent of the character 
of particular acts and removable only by express or tacit waiver by the State itself. 

French practice has always been strongly opposed to the idea of such competence. Among 
the numerous decisions of the French courts the most important judicial ruling with regard 
to incompetence in civil proceedings directed against foreign sovereigns or States is that given 
by the Cour de Cassation on January 24th, 1849, in the action brought by Lambege and 
Pouget against the Spanish Government to secure payment for shoes supplied (Journal du 
Palais, 1849, I, 166; DALLoz, 1849, I, 9). This decision, so to speak, crystallised French case 
law on the subject, and it is generally quoted by all who have subsequently studied the 
question. The decision is based on the following considerations : (1) The principle of the 
reciprocal independence of States precludes that any State shall, by reason of its acts, be 
subject to that jurisdiction which every Government possesses for the settlement of disputes 
connected with such acts. This exemption is a right inherent in its sovereign. authority to . 
which another State could not lay claim without compromising the relations of two States. 
(2) Article. 14 of the. Civil Code refers only to private obligations incurred by private 
individuals.· (3) Any person whatsoever with whom a State enters into a contract agrees, by 
the very fact of entering into the contractual obligation, to abide by the laws 9f that State, its 
forms of accountancy and its judicial or administrative jurisdiction. · (4) A foreign 

· Government is not bound to recognise the decision of judicial or administrative authorities who 
have sanctioned the levying of an execution to its prejudice, but it can always claim repayment 
of the debt from its own debtor, so that the third party- the party who has actually been 

.-subjected to the ·execution -may have to pay twice over. . · . 

. States are "independent- i.l'., the sovereign power of a State cannot extend beyond 1ts 
own sphere·and intrude into the sphere of another State to be exercised over peryons and 

· th!ngs within the domain of the other State. Nevertheless, a State may to a certain. extent 

. • M;· Do Visscher has n~t •xpressed hla approval of this zePort; nor waa he able to be present at the ThlN. 
Se11ion of the Committee, 
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forgo its sovereign rights in favour of another's sovereignty. This, however, can only take 
place by means of an agreement between the two States freely consented to by both. Failing 
such agreements, or customary law which has become established de facto apart from any 
such agreements, there can be no question of admitting the claim of one State to regulate, 
in accordance with its own views, the affairs or interests of another State. It should be observed 
that the independence and sovereignty of a State may be over-ridden and diminished not 
merely by some act in the territory of that State committed without its consent but ~!so by 
the disregarding in foreign territory, without its consent, of any of its interests wh1ch are 
totally or partially situate in the foreig!l territory in question. . 

Far from leading us to· the conclusiOn that the courts of a State may take cogmsance of 
debts contracted by a foreign State or sovereign, the reciprocal independence of States tends 
rather to support the view that he who enters into a civil contract with a foreign State or 
sovereign implicitly agrees t? abide by the civil competence and jurisdictio~ of .th~ fore!gn 
courts. This argument wa!_!, m fact, put forward by the French Cour de Cassation m Its ruhng 
on January 24th, 1849. Is it probable that such State or sovereign, when creating such a 
legal nexus, can in any way intend to instal another State or sovereign in its place and abdicate 
its own sovereignty in so doing ? 

Among the German·decisions we may mention in particular that reached in the case von 
Hellfeld 11. the Treasury of the Russian Empire (Prussian Tribunal for Disputes, June 25th, 
1910). . 

At the end of 1904, the Russian Government purchased, at Tien-Tsin, from M. von 
Hellfeld, a retired German officer, certain guns and munitions which were to be transported 
to Port Arthur in a vessel that the Government was to provide for him. · After fruitless negotia
tions, M. von Hellfeld finally sued the Russian Empire in the German courts for payment of its 
debt, and even attached at the Mendelssohn and Company Bank in Berlin funds which the 
Tsar's Government had deposited there. Russia protested against this action. An attach
ment order having been granted on December 15th, 1909, by the Berlin" Amtsgericht ",the 
Ministry of Foreign Affairs opposed this decision on the ground of competence, and on June 
25th, 1910, the Berlin Court for Conflicts of Competence annulled the order. · 

British practice has also followed this doctrine since the decision of the Court of Appeal 
in the" ParlementBelge "ease (1880); and, since the famous decision reached by the Supreme 
Court in 1912 in the case of the ship Exchange, the. American courts have adopted an 
identical standpoint, i.e., absolute immunity from jurisdiction. These decisions are in keeping 
with the official attitude adopted by the majority of Governments, which have frequently 
pleaded the existence of an international usage sanctioning entire immunity from jurisdiction, 
even in the case of acts which are not, strictly speaking,. acts accomplished by the public 
authorities as such. · 

Among writers who accept "this theory we may mention: CHRETIEN, VALERY, Nvs. 
DE LoUTER, KoEHLER, l.ABAND, LtszT and ANziLOTTI. 

BLUNTSCHLI, in his Das moderne Volkerrecht (§ 139), observes that civil proceedings . 
cannot be taken against a foreign sovereign, even when they do not affect the public person 
of the sovereign but arise from private considerations. It is, he says, because the means of 
execution necessary to enforce the judgment, such as arrest, sequestration, declaration of 
bankruptcy and sale by order of court would indirectly derogate from the inviolability, 
independence and majesty Of the foreign sovereign, while the courts themselves would run 
the risk of seeing their authority disregarded abroad. . To this doctrine Bluntschli only admits 
the following exceptions (§ 140) : (1) actions in rem with regard to immovable property; 
(2) when the person enjoying ex-territoriality is a subject of the State- for instance, a mer
chant or employee ; (3) if the competence of the State authorities with regard to the foreign 
sovereign has been recognised and embodied in an international convention; (4) if the foreign 
sovereign brings the action, or if, being the defendant, he recognises the competence of the 
judicial authorities of the State. In no case, however, does Bluntschli admit that a foreign 
sovereign can be subject to personal service. . . . . · 

CALVO, in his Droit International Thlorique et Pratique (Paris, 1881, Vol. I, § 522);also 
shares the view that persons having c:laims on foreign sovereigns and Governments cannot 
serve pro~s on the l!ltte~ in t~eir (t_he cla~ma~ts') courts. He on_ly admits exceptions if 
(1) the fore1gn sovereign Js resident mcogmto m the State or (2) 1f the foreign sovereign 
expressly or tacitly accepts the jurisdiction of the State by a non-equivocal act.· Apart from 
these ~ses, CALVO says : " Th~ m~xim par in _parem non habet imperium is universally 
recogrused, and, generally speakmg, 1t may be sa1d that all sovereigns are immune from the 
civil and crimi~al jurisdiction of foreign States ". 

According to. voN HoLTZENDORFF, the judicial. authority is not even competent to render 
execu~ry an arb1tral award over property belongmg to a foreign State when the award has 
been. given as betw~en that s.tate and a private individual (page 183). To this rule he only 
admJ~ two ex~pt10ns :. (1) m the case of immovable property possessed in the State by 
a fore1gn sovereign; (2) m the case of counterclaims brought against a foreign sovereign or 
Government by a private individual who has been sued by them, . 

~ES11;-AKE, in his Treatise on Pri~ale International Law (London, 1880, § 181), stateR 
that fore1gn S~tes, and those persons m them who are called sovereigns, whether their title 
be Emperor, Kmg, Grand Duke or any other, and whether their power in their States be 
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anso~ute or limited, cannot be sued in England on their obligations, whether u contractu 
quas1 ex.col!tra~tu or ex delicto", and(§ 182) he adds:" He the (plaintiff) can no more pursu~ 
that clatm mdtrectly through the agent than he could do so directly ". To this general rule 
We~tlake only admits the following exceptions : (a) when the .whole subject-matter of the 
action is la!ld situate. within the juris?iction of the State; (b) in .the case of actions brought 
by .the foretgn sovereigns themselves m the courts of the State; (c) cross actions and counter

. clatms brought against foreign sovereigns by private individuals sued by them. 
I!!s~or.t, ~eryeminent authors adm~t certain exceptions to the general theory of immunity 

from JUnsdtctlon; some of these exceptions are already well known and defined, while others 
are still in a somewhat nebulous state. We should, however, observe that the case in which 
foreign States sue a private individual for a civil debt in the courts of his State is certainly 
not an exception. In point of fact, we have only heard the opposite case described, in which 
foreign States were defendants and not plaintiffs. 

In this latter instance, the national courts are competent solely because the foreign State . 
accepts their jurisdiction by laying the matter before them. 

Readiness to submit to foreign jurisdiction may, of course, be tacitly implied or actually 
expressed. The latter case is the less frequent of the two. . It may take the form of an inter
na~io!lal convent!on of a general nature concluded prior to the instance which recognisel! in 
prmctple the rectprocal competence of the courts of the two· States; or it may be a special 
agreement, drawn up between a foreign State and a foreign individual, who is the other party 
to the contract, and inserted in the contract. 

To hold or enjoy rights of possession or ownership over immovable property in a country 
constitutes, on the other hand, a tacit agreement to submit, as defendant, to the jurisdiction 
of the municipal courts. 

· All modern authors are, in fact, agreed that in all disputes in rem regarding immovable 
property, the judicial authorities of the State possess as full a jurisdiction over foreign States 
as they do over foreign individuals, whether as defendants or as plaintiffs. 
• A further instance is provided by contemporary practice. In a country where railways 
are State-owned, the State sends its trucks into the territory of a foreign State with which it 
has concluded a convention on railway transport. If the State establishes an agency in the 
foreign State for the transport of passengers or goods, any actions which may arise in the latter 
State with regard to transport operations must be brought before the local courts. · 

· Exceptions similar to those which we have mentioned are numerous, and their number 
is likely to increase in view of the fact that the present tendency of States is to extend their 
activities beyond purely political and national spheres. In any case, the exceptions are 
always based on the tacit consent of States or sovereigns. 

III. To the theory of absolute immunity from jurisdiction is opposed the Italo-Belgian 
system of immunity limited to acts that are true manifestations of sovereign authority and 
denied to acts in which the public power has no part and which should, therefore, be subject 
to the normal rules of jurisdiction. This theory of limited immunity has also been adopted 
by the Mixed Court of Appeal at Alexandria in the case of Captain Hale, commanding the 
Sumatra, versus Captain Bengoa, commanding the Mercedes (decision of November 24th,1920). 
The following authors are in favour of. this conception : PRADIER·FODERE, DESPAGNET 
and DE BoECK, WEISS, MERIGNHAC, DE LAPRADELLE, AUDINET, LAURENT, VON BAR, PAEPE, 
PASQUALE FIORE. 

It should also be borne in mind that, as far back as 1891, on the proposal of von Bar, 
the Institute of International Law adopted a draft regulation on the competence of courts 
in actions brought against foreign States, sovereigns and heads of State. According to this 

. draft set of principles, the only actions' which cannot be admitted are those brought as a 
result of acts of sovereignty or acts resulting from a contract concluded by the plaintiff in 
his capacity as a State official, and actions concerning the debts of a foreign State contracted 

. by way of public subscription. On the other hand, the following actions are declared to be 
admissible : (1) Actions in rem, including actions for obtaining possession of property whether 
movable or immovable, situated in the territory. (2) Actions based on the capacity of the 
foreign State as heir or legatee of a national of the territory or as having a claim to a succession 
opened in the territory. (3) Actions connected with a commercial or industrial establishment 
or railway exploited by the foreign State in the territory. (4) Actions in which the foreign 
State has expressly recognised the competence of the court. A foreign State taking proceed
ings before a Court 'is held to have recognised the competency of that court as regards both 
the adjudication of costs and any counterclaim arising out of the same matter. Similarly, 
a foreign State, if it defends an action brought against it without raising objection as to the 
jurisdiction of the court, is held to have recognised that court as competent. (5) Actions arising 
out of contracts concluded by a foreign State within the territory, if full execution in that 
territory can be demanded as a result of an express clause or by reason of the nature 
of the action itself. (6) Actions for damages for a tort or quasi-tort committed in the 
territory. · . . 

Thus according to this theory, the State possesses two aspects and practically constitutes 
two perso~s. From one point of view it is a person politic : from the other, a private person. 
What the State does jure imperii is one thing, and what it does jure gestionis is another. 
As a public person, the foreign State is not subject to the jurisdiction of the judicial autho
rities · but it may become subject thereto as a private person like foreign private individuals 
_indeed by analogy thereto- and in accordance with the principles of private international 
law which apply to private individuals in the matter of jurisdiction. 
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The rule of the ~utual respect of sovereignty cannot claim to go further than the recog· 
nition of sovereignty which is its basis .. The pos!tion of a Sta~e alters w~en, under cover of 
its civil personality, it enters into relat~on~ a~ ~nvate law which, by .th~I~ nature, nor~ally 
come within the competence of foreign JUrisdictiOns. Of course, the JUridical pe.rsonahty of 
the State is not really twofold, its mission always being to safeguard the general mterests for 
which it is responsible: but certainly the activities of a State do assume two separate forms, 
and it is therefore desirable to consider the intrinsic nature of the acts and not merely their 
political purpose. This seems to be all the more just and equitable in that the sovereignty 
of a State is only entitled to respect so long as it remains within its proper sphere. 

We must also be careful not to import into our discussion of this problem - which is 
an international one - certain provisions peculiar to the municipal public law of particular 
countries. The question is not one of the apportionment of jurisdiction between the various 
organs of a given State but of the relations of that State, which, under the jus gentium, is a 
person, with other States. We cannot, therefore, use against the distinction between sovereign 
acts and non-sovereign acts, which is the foundation of the theory of the limited immunity 

· of foreign States, certain objections of municipal law which have not the slightest bearing on 
- international relations. _ This point of view is accepted implicitly by the partisans of absolute 

immunity when they admit thevaJjdity of voluntary waiver in disputes which do not involve 
the political power of the State; since this can only be explained by the principle of limiting 
non-interference to acts of the public power alone. 

Indeed, if the exceptions to exemption from jurisdiction were based solely on the volun· 
tary renunciation of a personal privilege, what would prevent a State from applying to a_ 
foreign court for sanction for the exercise of a sovereign right and from agreeing to a discussion 

_ of substance as to the consequences of an act of government ? Case law, however, and most 
of the authorities on the subject, regard as inoperative any renunciation which tends to submit 

-to the court any question as to assertion of a sovereign right or recognition of a sovereign act. -
If, therefore, we adopt the theory of an immunity from jurisdiction limited to acts of 

-sovereignty. the following are some ofthe solutions proposed : 

Disputes may arise (a) between States or (b) between a foreign State and a private 
.individual. - · 

· (a) __ The courts will be competent whenever the dispute involves no question ·of sovereign 
rights, e.g., in a claim to an inheritance or an action in rem concerning immovable property. _ 

_ On the other hand, the court is bound to declare itself without jurisdiction in any dispute 
- ·in which one Government claims sovereign rights in opposition to another. _ · . . · -. , . 

. . -
(b) In disputes -between a foreign State and a private individual, whether the State · 

be plaintiff. or defendant;· itS submission to the municipal jurisdiction is only comprehensible . 
in matters of pure private Jaw"'- that is to· say, when it does not appear as a sovereign power. 

- asserting its rights as a public authority.- The refusal to consider the case is founded on the 
_general principle of the mutual respect of sovereignty .. Thus, any action brought by a foreign 
State to assert a sovereign right in the courts of another State must be disallowed, since the 
tendency of such an action would be to extend the exercise of the plaintiffs' sovereignty over · 
the territory_ of the latter State. A State cannot come forward like a private individual in
a matter which involves the confirmation of a sov_ereign right. - Nor can courts give a ruling 
with regar~ to the P'!lblic acts <?fa foreig9-_ S~ate appearing as de!endant, owing to the respect 
due to foreign sovereignty. It IS not pertmss1ble for the State which has been sued to renounce 

· its right, for one State cannot be permitted to confer on the courts of another. State a jurisdic
-tion V.:hich they sh_oll:ld be prevented. from exe~cising_(or reasons ~f international public policy. 
Only .m so far as 1t 1s subJect to pnvate law m a dispute at.private law can a State :validly 
submit, by tacit or expressed waiver, to the jurisdiction ofanother State. _· ·- · · · - . ., . _ 

_ - The inability of courts to exercise jurisdiction in 'regard to a sovereign act of a foreign -
Government may also apply in cases between private individuals, particularly when the right 
conteste~ by the ~e!endant is _based on !l public act of a ~oreign State and when the court 
cannot g1ve an opm10n regardmg the obJect of the plea Without discussing the merits of an -
~ct accomplished by a foreign Govern'!len~. -'!he sam~ rule should apply where the defendant 

, 1s sued per~onally for ac~ done by ~1m m hts capacity as a public official -though he no 
I~nger retams !hat capacity at the time of the proceedings - or under powers conferred on 
h1m by a foreign State. - - · : - ·· , ·- -- -

: In short, _it is the intrinsic nature of _the legal relations established liy tlii foreign State 
which. detel'fi!l~es tbe extent of its immunity from jurisdiction .. Outside· the limit of its 
sovereign activity ~he State s~ould be trea!ed. a~ a!l individual at priv_ate l~w and should 
consequently submtt to the !>rdmary rules of JUriSdiction. · · .... ··. · ' -- . _, . . . · - , _ 

. ~n.at~~p~ has a~cordmgly been made to solve the· problem by recourse to-the principles -
of civ!l JUriSdiction wh1~h !Ire. af?pli~ableto fo~eign ~ndividuals: . ~ut !hili_l!olution ignores the 
question whether su~h JUnsd!cbon IS ~mpat1ble With the reciprocal mdependence .of States. _ 
The ~atter problem IS not directly treated; endeavours ·are made to solve it indirectly by 
dray.'lng an analogy ~etween the State and the foreign· individual who is under a civil obh-· 
gabon towards a sub.Ject of the State.· The adversaries of the theory point out that such an 
analogy (e':en. were It proved, and they do not think it is) would not warrant .a departure 

. from the prmc1ple of the independence of States iJifer se. - · · 
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· In a judgment given on January 2nd, 1885, the Tribunal of the Seine decided that the 
.first obs!acle to jur!sdiction over a foreign Stat~ i~ the impossibility of serving any writ on 
1 t by which proceedmgs can be commenced. Thts 1s perfectly true, for on whom can the writ 
be served ? Not upon the foreign Government through the diplomatic channel, because the 
Government would, on the ground of its judicial sovereignty, refuse to accept service of writ 
by another State. Similarly, a judgment delivered against another State could not be carried 
out in that State. From a practical point of view, however, a judgment which cannot be 
rendered executory by the jurisdiction "hich delivered it or by any other authority is not 
likely to be of much use to anyone~r to fortify the prestige of the law. 

Secondly, States do not often possess property abroad, so that, as a rule, the judgments 
could not be executed. The agitation in favour of the jurisdiction in question is, therefore, 
on the whole, likely, in many cases, to lead to no practical results. 

But even in cases where States do possess property in the State of jurisdiction, there· 
will be other de facto obstacles in the way of the execution of judgments delivered against 

· such States as defendants. Thus the jurisdiction claimed over foreign States is illuso17 in 
countries where the courts admit that State property is immune from execution; while 1t is 
likely to become illusory wherever there is a tendency to admit this principle. What is the 
good of obtaining judgment against a debtor if you lack all legal means of compelling him 
~p~? . 

IV. Again, when does a State act in a public capacity ~nd when does it act in a private 
capacity ? Is there any hard-and-fast rule by which we can distinguish the acts of a State 
jur~ imperii from its acts jure geslionis? Seeing that the writers themselves hold most varied 
views on this subject, might it not be said that no such distinction really exists ? Some 
writers declare that the difference lies in the object which the State has in view when contract
ing civil obligations. In other words, the question is whether its object is political or not. 
ln their opinion, the purchase of horses by a foreign Government might be a business trans
action or an act of sovereignty according to whether the horses were intended for the army 
or for the personal use of the prince. But this argument has been refuted, and rightly so, by 
LAURENT. For it contains, among others, the serious flaw, from a practical point of view, of 
being extremely vague. It is often very <}ifficult, and at times impossible, to determine the 
ultimate aim of civil obligations contracted by foreign States. In these circumstances, would 
it ever be possible to draw a clear distinction between the imperium of a foreign State and its 

. purdy business activities, as a basis for asserting civil jurisdiction over that ~tate? 

. V. Naturally, immunity from jurisdiction can only be admitted in the case of a properly 
organised State which is a member of the community of nations. A new State which aspires 
to an international existence and consequently claims the prerogatives appertaining to a 
" State "as such must obtain recognition by other States. This question arose in 1920 with 
regard to Bolshevist Russia, which the civilised States had not recognised, on an application 
made in London by certain British creditors to attach the furniture of the Russian Bolschevist 
Mission to England ; there was no objection in law to the creditors taking such action in the 
British courts against the Bolshevist community. 

· : In short, absence of jurisdiction of the courts of one State over another State is univer
sally admitted where the foreign State is sued for acts accomplished by it in the exercise 
of its sovereign rights. But should the exemption from jurisdiction be raised to an absolute 
immunity attaching to the very person of the foreign State, irrespective of the intrinsic 

.' nature of its acts, arid incapable of being lost except by that State's express or tacit consent? 
Or should we, on the contrary, regard the immunity as limited and applying only to acts 

· which are true manifestations of sovereign power ? If we accept the first hypothesis, are we 
to consider as cases of tacit waiver : actions in rem, including actions for possession, concern
ing immovable or movable property held by the f~reign State which is the defendant; cross 
actions brought against foreign Governments by individuals whom such Governments are 

.-. suing; actions relating to a commercial or industrial establishment worked by a State or to 
a railway exploited in a foreign State with which the State in question has concluded a con
vention regarding railway transport; actions based on the foreign State's capacity of heir 
to an inheritance or beneficiary of a legacy within the territory; or,. finally, actions for damages 

: for a tort or quasi-tort committed in the territory 'l 

. . . But if We adopt the contrary standpoint, how can we dra~ a scientific and clear distinc~ 
tion between acts of sovereignty and ordinary business transactions ? By what method can 

·the foreign State be brought to court, or how can it be compelled to carry out judgments 
· .. delivered against it if the_ courts do not allow execution to be levied upon its property ? 

•' 

·· VI. Conclusion, - A. It is unanimously admitted that the courts of one State have 
no jurisdiction over another State when the foreign State is sued for acts accomplished by 
it-in the exercise of its sovereign rights. . · 
. -· ~ ' . . . . 
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B. Apart from this ease, the opinion of writers and experts in the various countries 
is divided. 

(a) Some hold that absolute immunity from jurisdiction attaches to the very person 
-of the foreign State; it exists independently of-the intrinsic nature of the acts done and can 

only be lost by express or tacit waiver by the State concerned. . . . 
But in this case, are we, or are we not, to consider as cases of tac1t wa1ver the followmg 

kinds of action : 

1. Actions in rem, including actions for possession, concerning immovable or 
movable property held by the foreign State which is the defendant; 

2. Cross actions brought against foreign Governments by individuals whom such 
Governments are suing; . 

3. Actions relating to a· commercial or industrial establishment worked by a 
State or to a railway exploited in a foreign State with which the State in question has 
concluded a convention regarding railway transport; · 

4. Actions based on the foreign State's capacity of heir to an inheritance or bene-
ficiary of a legacy within the territory; . 

5. Actions for damages for a tort or quasi-tort committed in the territory ? 

(b) Those who are most opposed to a'bsolute immunity from jurisdiction say that such 
immunity only applies to acts which are true manifestations of sovereign authority. 

But, if so, how can we draw any scientific and clear distinction between acts of sovereignty 
and other acts ? 

C. There can be no doubt that since the last century the activities of the State in the 
economic, financial and industrial spheres have developed to such an extent as to render. it 
an increasingly common occurrence for it to come into contact with private individuals, 
particularly in connection with large undertakings. · 

In these circumstanc~s it might be just to recognise that there are cases in which acts 
done by a foreign State and leading to a dispute ought to be treated by the law as acts of a 
private individual. 

Working on these lines, certain lawyers and judges have endeavoured to build up a new 
legal theory to provide what they hold to be a more rational solution for difficulties which 
are becoming greater every day. 

At the present time, however, it would be hard to extract from the above tendency any 
definite or precise conclusion which could be used as the basis for a uniform arrangement 
to be concluded between the Powers. 

Rome, October 11th, 1926. (Signed) M. MATSUDA, 

Rapporteur. 

OBSERVATIONS BY PROFEssoR Gruuo DrENA. 

At the end of August, His Excellency M. Matsuda was good enough to send me, as a 
member of the Sub-Committee on this subject, his report, accompanied by a courteous and 
friendly letter. · . 

. I felt it my duty to study this report immediately with the greatest care, and it has 
given me much pleasure to see that M. Matsuda has adopted the excellent course of examining 
the problem from all points of view. . · 

M. M,ttsuda's report is characterised by the absolute impartiality with which he states 
and weighs the various shades of doctrine and the many solutions adopted in different 
countries. I therefore think that this report, being of so highly objective a character, should 
constitute an excellent basis for the discussions of our Committee. 

I can only congratulate the Rapporteur and thank him - at any rate personally -
for his valuable contribution to the question. · 

Only with regard to the final conclusion of M. Matsuda's report do I feel bound to offer 
certain comments. • 

" In these circumstances ",the Rapporteur observes, "it might be just to recognise 
that there are cases in which acts done by a foreign State and leading to a dispute ought 
to be treated by the law as acts of a private individual. 

" Working on these lines, certain lawyers and judges have endeavoured to build 
up a new legal theory to provide what they hold to be a more rational solution for diffi
culties which are becoming greater every day. · 

" At _the presen.t time, ho'Yever, ~t would be hard to extract from the above tendency 
any defimte or precise conclusiOn which could be used as the basis for a uniform arrange-
ment to be concluded between the Powers.- " · 

We!e this merely an ~ca~emic discussion, I ~ight perhaps, with certain reservations, 
agree _with t~e Rapporteur a 'VIews, but I fear that, m our Committee, these conclusions may 
eontam a hidden danger. We should remember that we are at present engaged solely in 
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drawing up a list of questions regarding which it would be desirable and realisable to reach an 
international agreement. M. Matsuda's report clearly shows that an agreement on the question 
now under consideration would be desirable; but his report may give the impression that 
such an agreement may not be realisable. In that case a further conclusion might be drawn 
from his own conclusion - that it would be better to eliminate the question itself from the 
list which it is the duty of our Committee to draw up. I fancy- at any rate, I hope- that 
this is not the intention of our eminent Rapporteur; but I think it is better to make the point 
clear and state my reasons. 

In his conscientious study of the question in its present state, M. Matsuda has shown 
that even those who are agreed that in principle all States should be free from the jurisdiction 
of a foreign State admit that it is logical- ap11rt from acts ofsovereignty-toallowcertain 
exceptions to this principle. . . 

Now, in my opinion, these exceptions are the portal beyond which there opens out a 
vista of possible agreements between several States on the question now under review. 

In very recent Italian practice, there are certain decisions which can be quoted in support 
-of this opinion. A few months ago, the Italian Cour de Cassation had in two instances occasion 
to deliver judment (all sections meeting together) on the point we are now considering, in 
decisions dated respectively June 12th, 1925 (Rivista di Diritto Internazionale, 1926, page 249), 
and March 13th, 1926 (Rivista di Diritto Internazionale, 1926, page 252). 

· The second decision is the more important from the point of view of doctrine, for it quite 
explicitly lays down that a foreign State, in the matter oJ relations at private law, is subject to 
the jurisdiction of the Italian Courts in the same way as individuals of foreign nationality. 
But it is not his decision which need occupy our attention for the present, because it does not 
seem likely to facilitate an agreement between Italy and the States which, on this point, 
adopt an opposite policy. · , 

· The other decision of the Italian Supreme Court on June 12th, 1925, is far less categorical 
and better calculated to serve asap. indication of the path by which international agreement 
may be reached. In this decision, the court duly recognised that, according to a widely 
admitted doctrine, the courts of one State have not in principle any jurisdiction over a foreign 
State, though, the decision added, the same doctrine admits that this rule is not absolute, 
since it allows exceptions -for instance, when the foreign State itself waives the immunity 
from jurisdiction. The Court then pointed out that a foreign State renounces this immunity 
not only when it comes forward as a plaintiff in the municipal courts but also when it accom
plishes acts by which it engages in trade or in industry on Italian territory. On this ground, 
the Court held that Italian judicial authorities possessed jurisdiction over the State of 
Russia, having come to the conclusion that the latter,· through its agents, was engaging 
in trade in Italian territory. 

I cannot, of course, mention all the cases in which we should endeavour to agree to 
allow -if only as an exception -the jurisdiction of municJpal courts over foreign States. 
In this connection I can only refer to the excellent and very judicious proposals and suggestions 
contained in M. Matsuda's report. I would merely point out that the possibility of inter
national agreements on this subject is proved by the fact that one is already in ex.istence1• 

Quite recently·- on April lOth, 1926, to be precise- the text of a collective convention 
for the unification of certain rules with regard to State-owned vessels was signed at Brussels. 
Whereas Article 1 of this convention makes States possessing or operating vessels for the 
t.ransport of cargo and passengers subject to the same rules, as regards responsibility, and the 
same obligations as those incurred by privately owned vessels, Article 2 is worded as follows : 

" As regards these responsibilities and obligations, the rules concerning the competence 
of the courts, actions at law and procedure, shall be the same as for merchant vessels owned 
by private persons and for private cargoes and their owners. " 

This provision could not have been adopted bad there been invariable and insuperable 
difficulties in the way of serving a writ on a foreign State. . · 

A judgment properly delivered loses none of its legal and moral force, even if some 
difficulty is encountered in having it executed. It is quite conceivable, moreover, that it 
·may be lawful to levy execution on the property which a State possesses abroad if the property 
in question is not used for the public service. 

True it is occasionally - in fact, often - difficult to draw a clear distinction between 
acts don~ by a State as a sovereign power and acts accomplished by it in a private capacity. 
But difficulties. of this nature are often encountered in international law, and the fact does 
not of itself warrant the elimination of the distinction. · 

It is for example, generally recognised that consular agents are not subject to the local 
jurisdicti~n as regards acts accomplished in the exercise of their duties, bu~ that they do 

• Cf. Article 53, paragraph 2, of the lntematlonal Convention of Beme of October 14th, 1890, on lhe Transport of 
Good• by Rail, . 
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not enjoy the same prerogative in respect of acts done by them in a _private capacity. Does 
not this discrimination also cause difficulties in practice 'l It certa1nly does, but that does 
not prevent general agreement to admit the rule. • . . . . . . . . 

It has also been urged that the principle -of 1mmumty from mumc1pal JUrisdiction 1s 
founded in the case of States, on international custom. "Even if there were no doubt u to 
the existence of this alleged custom, that should not be an absolute obstacle to our making 
a suggestion which, if adopted, would constitute progress in positive internati~nalla~. (yYe 
should not forget that our Committee has been set up to work for the progress we codification 
of international law.) . . . . . 

But is it absolutely certam that such a custom really ex1sts 'l If 1t ex1sted, Itahan and 
Belgian legal practice would be an unfailing source of diplomatic incidents. In actual fact, 
however, unless I am misinformed; such incidents occur very rarely, if at all. 

In proof of the existence of this custom, certain Italian jurists, desiring to co~bat the 
legal practice of their own country, have quoted Article 281 of the Treaty of Versailles and 
Article 233 of t~e Treaty of ~aint Germain, which run as follows : 

" If the German (or Austrian) Government engages in international trade, it shall 
not in respect thereof have or be deemed to have any rights, privileges or immunities 
of sovereignty. " 

The jurists in question have asserted that this provision would have been unnecessary if 
any custom has existed to the contrary. I do not, however, think that this line of reasoning 
is sound. It seems to me that the true explanation is a simpler one. It is enough to point 
out that, since we are faced with an international rule (that of immunity) which is quite 
nebulous, the authors of the Treaty of Peace availed themselves of the opportunity offered 
of adopting, as regards the relations of one of the contracting States with the other parties, 
a thoroughly clear and definite rule, in favour of the latter parties for whom the question is 
not in any way prejudged by the Treaty. 

But apart from the Treaties of Peace, in the making of which it happened that one of 
the contracting parties had no opportunity to discuss in fiJll freedom all the clauses which 
were adopted, it will be found that quite similar rules were embodied in the Treaties concluded 
by Russia after the establishment of the Soviet Government, and it certainly cannot be 
alleged that these Treaties were imposed on Russia. 

For instance, in Article 13 of the Treaty of May 6th, 1921, between Germany and Russia 
it is laid down that, " As regards transactions and relations of private law concluded or 
-established in Germany and the economic consequences thereof, the .Russian Government 
submits to the jurisdiction of, and to measures of execution by, the German judicial authorities 
so far as regards relations resulting from contracts made with German nationals, firms or 
corporations ". Article 12 of the Austro-Russian Agreement of December 7th, 1921, is couched 
in the same terms. 

In Article 3 of the Halo-Russian Agreement of February 7th, 1924, the text is not so 
explicit as those mentioned above, but it can, nevertheless, be interpreted in the same manner.· 
According to this article, the Government of the Union assumes responsibility for all business 
transacted by its commercial representatives in Italy and merely stipulates that the goods 
concerned in these transactions shall not be subject to judicial measures of a preventive 
character. Thus, the Russian Government has implicitly admitted that, apart from the 
above, the Italian courts may exercise jurisdiction over it with regard to business transactions 
carried out by it in Italy. This is also, as we have pointed out above, the result reached 
by the Italian judicial authorities. 

I therefore think we can conclude (and I hope that our distinguished Rapporteur will 
agree) that the question of the competence of courts with regard to foreign States should 
be regarded by our Committee as a question concerning which an international agreement 
is not only desirable but also realisable. 

- -
Milan, October 1st, 1926.' - (Signed) Giulio DrENA. 
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Annex II. 

REPLIES FROM GOVERNMENTS TO QUESTIONNAIRES.tNos. 8 to II. 

LIST OF GOVERNMENTS HAVING REPLIED TO THE QUESTIONNAIRES. 

QUESTIONNAIRE 8. - CoMMUNICATION OF JUDICIAL ACTS. 

Page Page Page 
Australia. . • ss Germany • . • 69 Roumania. • 79 ~ Austria •• . . • ss Hungary . 70 Salvador • . • So Brazil •• ·• . 6r India. . . 73 South Africa. So 
British Empire •· . 63 Japan . . 74 Sweden. . • 83 Denmark .• · • 63 Latvia . . . 75 Switzerland • . 84 Egypt • . . . 6s Netherlands • 76 United States of 
Estonia 6s New Zealand 76 America • 87 Finland 67 ·Norway. . . 77 France. . .. 68 Poland • . . • • 78 

QUESTIONNAIRE 9· - LEGAL POSITION AND FUNCTIONS OF CoNSULS. 

Australia. . . • . 58 Germany 69 Portugal • • 7S 
Austria •• . . •. . 58 ·Hungary 70 Roumania. . 79 Brazil • . . . • 6r India •• 73 Salvador . . So 
British Empire · • 63 Japan • 74 South Africa. So 
Denmark 64 Latvia • . . 75 Spain. • • • So 
Egypt . 65 Netherlands. • 76 Sweden •• . • 83 
Estonia 65 New Zealand 76 Switzerland • • 86 
Finland 6] Norway. . . 77 United States of 
France. (,8 Poland • . . 78 America 87 

QUESTJONNAIRE IO. - REVISION OF THE CLASSIFICATION OF DIPWMATIC AGENTS, 

Australia. . . . ss Germany • 69. Roumania. • • • 79 
Austria . . . 5S Hungary~. 70 Salvador • . So 
Belgium • . . 6o India • • • 73 South Africa •• So 
Brazil • . . . 61 Japan . . 74 Spain. . • • 8o 
British Empire ' . 63 Latvia ; . . 75 Sweden. . . • !13 
·Denmark. . . 64 Netherlands • 76 Switzerland • • • 1\6 
Egypt • 65 New Zealand 76 United States of 
Estonia • • . 65 Norway. 77 America 87 
Finland . '67 Poland • . . 7S 
France •• 68 Portugal . . 78 

9UESTIONNAIRE II.-CoMPETENCE OF THE CoURTS IN REGARD TO FOREIGN STATES. 

Australia. . . sa France • . 68 Roumania. • 79 
Austria .•• 58 Germany • 69 Salvador • . 8o . 

South Africa. Bo Belgium 6o Hungary • 70 • . . • 
Sweden. 83 Brazil . . . . . 61 India •• . 73 . . 

British Empire 63 ~~·· . 74 Switzerland • . 87 
Denmark. 64 tVta • . . . 75 United States of 
Egypt • 65. Netherlands • 76 America • 87 
Estonia 65 New Zealand 76 
Finland 67 Poland • . . 7S 
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C.P.D.I. 107 (a). 
·Australia. 

QuESTIONNAIRES Nos. 8 TO II. 

Lt.tter of January nth, 1g28. 

In reply to your communication of June 7th last, relative to the codification of international 
law, and in confirmation of my telegram to you of to-day's date, I have to inform you that His 
Majesty's Government in the Commonwealth of Australia have given careful consideration to 
the subjects therein set out, namely: 

No.8. 

No. g. 
No. 10. 
No. II. 

Communication of judicial and extra-judicial acts in penal matters and letters 
rogatory in penal matters. 

Legal position and functions of consuls. 
Revision of the classification of diplomatic agents. 
Competence of courts in regard to foreign States. 

In respect to the communication of judicial and extra-judicial acts (No. 8), the Common
wealth Government are of the opinion that this matter is one which may be more conveniently 
dealt with by special agreement with those States with which some such arrangement is felt to 
be necessary than by a ·general convention. 

So far as the question of the legal position and functions of consuls is concerned (No g), 
the Commonwealth Government consider that this subject is one that hardly lends itseU at the 
present time to regulation by a general international convention. In coming to this conclusion, 
the Commonwealth Government have been guided by the fact that in Australia, where at present 
there are no diplomatic missions, consuls-general and consuls oftEn transact business with the 
Government which in countries where diplomatic missions exist is normally dealt with by the 
latter. This situation alone is sufficient to make it 'difEcult, so far as the Commonwealth is 
concerned, to regulate the legal position and .functions of consuls by a general convention. 

With regard to the revision of the cla~sification of diplomatic agents (No. 10), the Common
wealth Government have no observations to make on this matter. 

The question of the competence of courts in regard to foreign States (No. II) is one which, 
in the opinion of the Commonwealtli Government, could with advantage be considered by an 
international conference. 

fSigned) C. W. C. MARR. 

Austria. 

QUESTIONNAIRES Nos. 8, g, 10 AND II. 

[Translation.] 
Letter of January gth, 1g28. 

Wit~ refer~nce ~o your eire~ letter 'C.L.s7.Ig27.V of June 7th, 1g27, concerning the 
Progress~ve Codification of International Law, I have the honour to transmit to you herewith the 
observations of the Federal Government with regard to questionnaires: 

No. 8 (Communication of judicial and extra-judicial acts and letters rogatory in penal 
matters). . 

No. g (Legal position. of consuls). . 
No. 10 (Revision of the classification of diplomatic agents). 
No. II (Competence of courts in regard to foreign States). 

Questionnaire No. 8. . 

(Signed) PETER. 

. The Federal Goyernment shares the Sub-Committee's view that it is quite possible to define, 
m a gene~al convention, rules for the communica~ion of judicial and extra-judicial acts and letters 
rogatory m penal matters. 

The text of the draft Convention,~ amended by the Committee of Experts, suggests, however, 
to the Federal Government, the followmg observations: 

. Ad Arficle I. -In va~ous countries, including Austria, judicial co:.Operation in penal matters 
19 refused, m the case of nationals, ~hen the accused is not at the immediate disposal of the applicant 
State. The F~eral Gov:ern~en~ IS therefore of opinion that it would be desirable to insert an 
express declaratwn of thJS prmc1ple in Article I. 
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. . Th:e.term "political o~t;nces" which occurs in Articles I, 2 and 3 should obviously incluJ'l.' J. 
m addition to purely political offences, other offences concomitant therewith. The Federal 
Government bt;lieves that this is implied in the draft as it stands; but, if the ~atter is open to any 
doubt, concormtant offences should be expressly mentioned in these Articles. 

It should b_e definitely specified that the State applied to is alone entitled to decide whether the 
offence complained of is to be regarded as a political or concomitant offence. Article I of the 
amended draft establishes this competence clearly. In view, however, of certain comments on 
this point in document C.20I.M.75·1927.V, the Federal Government desires to state its opinion 
that this is a question which does not lend itself to arbitration. 

The Federal Government holds that judicial co-operation in penal matters should only be 
stipulated in the case of offences for which, under the laws of the State applied to, the Courts of 
that State can inflict punishment. Only in special circumstances do States, in ordinary 
international. practice, afford each other assistance in the case of acts punishable under 
administrative law. This principle should be definitely laid down in the text of the Convention. 
The State applied to might, for instance, be expressly authorised to refuse assistance in the case 
of an offence not punishable under its penal laws. The result would be the same if the original 
text of Article I were maintained, wherein it is specified that co-operation may be refused if the 
penal proceedings for which it is to be rendered do not involve an obligation to grant extradition. 
These amendments proposed by the Federal Government would not, of course, preclude voluntary 
co-operation in certain cases and for special reasons. . 

Ad Article 2, paragraph 4·- The list of reasons for which the State applied to may refuse to 
serve a writ of summons should be modified in the light of the proposed amendments to Article I. 

The Federal Government takes the provision in paragraph 2- "Each contracting State may 
declare that, subject to reciprocity, it will grant the temporary surrender of persons in custody 
who are required to appear " as witnesses or experts " before the court of the State making the 
requisition "-to mean that such a declaration once made by any contracting State which desires 
to. avail itself of this opportunity shall be binding for the future also. 

Ad Article 3· - The first paragraph of this Article. does not make it clear whether the liability 
of an object to seizure, destruction or confiscation is to be determined by the law of the applicant 
country or by that of the country applied to. 

·Ad Article 4· - The Federal Government would welcome the re-introduction, if possible, 
of Article 4 in its original form. . 

Ad Article 5· .-This Article provides that, in the first instance, judicial co-operation between 
States shall be sought through the diplomatic chann~. For the repression of international crime, 
however, it would, in the opinion of the Federal Government, be desirable, as suggested on page 5 
of document C.20I.M.75-1927.V, expressly to authorise direct communication between the judicial 
authorities of the contracting States in the case of enquiries and prosecutions connected with 
extraditable ,offences. 

Ad Articles 5 antl7.-The Federal Government is of opinion that it would be desirable to insert 
in both of these Articles a reservation to the effect that the provisions of these Articles shall apply 
only when the various countries have not, under special agreements, accorded each other wider 
facilities. . 

Instead of making the above reservations, a new Article might possibly be inserted containing 
a general reservation in favour of any provisions in special agreements which grant wider facilities 
for judicial co-operation in penal matters. 

Finally, the Federal Government ventures to point out that, during the last few years, the 
Austrian Republic concluded international treaties on judicial co-operation in penal matters 
with Italy on April 6th, 1922 (published in the B. G. Bl., No. 6I, ex. 1924), and with Norway 
on December 17th, 1925 (published in the B. G. Bl. No. 135. ex. 1926). These treaties, like the 
Treaty on Judicial Co-operation concluded with Poland on March 19th, 1924 (published in the 
B. G. Bl. No. 226, ex. 1926), define in considerable detail the reasons for which judicial co-operation 
in penal matters may be refused. 

Questionnaire No. 9· 
· The Federai Government is of opinion that the regulation of this. question by means of an 

international agreement is desirable and realisable in the near future. 
The Federal Government agrees in principle with the conclusions reached on this subject 

by the Committee of Experts for the Progressive Codification of International Law as set out in 
document C.202.M.76.1927.V. · 

The Federal Government therefore also. agrees with the proposed rule that only when the 
exequatur has been _grant~ may ~he consul comm~cate with t~e authorities and, generally 
speaking, perform his duties. It IS, however, of opm10n that thiS rule should not preclude 
Governments from provisionally authorisinl? foreign consuls to perform . their. duties . ~r from 
requesting another Government to allow therr own consuls to. perform therr duties proVlSlonally. 

Questionnaire No. 10. 

The Federal Government shares the view expressed by the Committee of Experts for the 
Progressive Codification of Inte!flational Law ~hat, owing to const!tutional changes. in the 
nineteenth and twentieth centunes, the conception of the representative character wh1ch was 
accorded to ambassadors, legates and nuncios under the Regulation of Vienna, March 19th, I815, 
is no longer justified. 
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, The Federal Government has no objection to the institution of a single class of diplomatic 
agents in place of ambassadors,le~tes, n_~cios, envoys andministe~s re~id~nt. It fears, however, 
that there will be some difficulty m obtammg general consent to this prmciple. 

QwsliotiMire No. II. 

The Federal Government believes that it will be difficult to discover any scientific criterion 
by which it would be possible to differentiate clearly between acts of rightful sovereignty and 
the acts which a State may perform in the conduct of a commercial or industrial enterprise. The 
Federal Government therefore agrees with the Committee of Experts that serious difficulties would 
have to be overcome before this question could be settled .by International agreement. 

Belgium •. 

QUESTIONNAIRE No. 10. 

Letter of August 2oth, 1927 . 
. [Translation.] 

The League of Nations Committee of Experts for the Progressive Codification of International 
Law, in its Questionnaire No. 10 sent out to the various Governments; put the following question: 
" Is it desirable to revise the classification of diplomatic agents made by the Congresses of Vienna 
and Aix-la-Chapelle ? In the affirmative case, to what extent should the existing classes of 
diplomatic agents be amalgamated, and should each State be recognised to have the right, in so far 
as existing differences of class remain, to determine at its discretion in what class its agents should 
be ranked?" · 
- The Belgian Government, having considered the question, is of opinion that the classification 

established by Article I of the Vienna Protocol should stand. In the principal capitals the rank 
of ambassador is a necessity; and another argument in its favour is that some countries may desire 
to confer a greater ~ustre on their diplomatic relations in order to mark such special bonds as there 
may be between them on account of historic relations, racial affinities, geographical position or a 
multiplicity of common interests. -

That ambassadors should have privileges as regards precedence- the only privileges they now 
possess - is in no way contrary to the principle that all States are legally equal and that their 
representatives should therefore be placed on an equal footing; there is nothing to prevent minor 
Powers from appointing ambassadors; and indeed several of them have done so. 

For the class of ministers resident, established by the Protocol of Aix-la-Chapelle, there seems 
less justification. In any case, however, this class is tending to disappear, a considerable number 
of countries having already abolished this rank in their diplomatic services. Such is the case in 
Belgium, where it was abolished at the beginning of 1914. · 

Rather than revise the Act of Aix-la-Chapelle on this point, it would, in our opinion be 
preferable to allow it to fall into desuetude. . ' 

The Belgian Government accordingly considers that there is no decisive reason for making any 
change in the traditional classification of diplomatic agents. . 

(Communicated by the Ministry for Foreign Affairs.) 

QUESTIONNAIRE No. II. 

[Translation.] 
Letter of July 23rd, 1927. 

Youweresogoodastosendme Questionnaire No. II, adopted by the Committee of Experts 
for the Progressive Codification of International Law and relating to the competence of the courts 
in regar~ to foreign States. In_that docum~nt the ~ommittee expresses a wish to know whether 
the vanous Governments consider that this question could be examined with a view to the 
conclusion of a general convention which, if necessary, could be completed by agreements between 
pairs of States. 

I have the honour to inform you that the Belgian Government is of opinion that this question 
could with adv~ntage form ~he subject of int~rnation:U agreell'l:ents. I would add, however, that, 
generally speakmg, the ~elgtan Government, m questions of this kind, prefers bilateral agreements 
to multilateral conventions. 

(Signsd) HYMANS. 
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Brazil. 

QUESTIONNAIRES Nos. 8, 9, IO AND II. 

[Transl'ation.J 
Letter of December uth, 1927. 

. I.have the honour to acknowledge receipt of Y?~r letter C.L.57.I927;Y dated June 7th last, 
m whic~ you were go?d enough to ask for the Brazthan Government's opmion as to whether the 
regulation of the subject;> treat«:d in. Questionnaires. Nos. 8, 9. 10 and u of the Committee of 
Experts for the Progresstve Codification of International Law is desirable and realisable in the 

· near future. . 
2: T~e Braz~ian Government is not yet in a position to give you its views ~n all these 

questionnatres, which are now under consideration by the competent departments. . 
3· Neve~hele~, I have the hono~ to forward. fc;>r your information the personal opinion of 

Professor Clovts Bevilaqua, Legal Advtser to the Mmtstry of Foreign Affairs and member of the 
Pe~ane.nt Court of Arbitration at The Hague, with regard to the said questionnaires. This 
oprmon JS attached. . . 

(Signed) 0. MANGABEIRA. 

[Translation.] 
OPINION OF PROFESSOR CLOVIS BEVILAQUA. 

. The subjects on which the Committee of Experts on the Progressive Codification of Interna
tional Law, appointed by the League of Nations, desire the Brazilian Government's opinion are as 
follows: 

(a) Communication of judicial and extra-judicial acts in penal matters and letters rogatory 
in penal matters. 

(b) Legal position and functions of consuls. 
(c) Revision of the classification of diplomatic agents. 
(d) Competence of the courts in regard to foreign States. 

I should like to submit the following observations with regard to these subjects. 

(a) Communication of" Judicial and Extra-Judicial Acts in Penal Matters and Letters Rogatory 
in Penal Matters. · 

M. ScHUCKING's report on this subject is comprehensive and full of available information 
which amply justifies the conclusions reached by him and mostly accepted by the Committee. 
The draft convention which embodies the result of these investigations in the form of contractual 
rules merits, generally speaking, our full approval. We should like, however, to suggest a few 
slight modifications which relate more to the form than to the substance of the proposed provisions. 

Atticles I, 2 and 3· - Under these articles the judicial assistance applied for will be refused, 
or may be refused, if the State to which application is made considers it incompatible with its 
sovereignty or dangerous to its security. In many cases, however, the assistance required will 
not have this character and yet will have to be refused by the State to which application is made. 
This will be the case whenever the assistance requested is incompatible with its constitution. 
It would therefore seem better, instead of the formula proposed in the draft convention-which, 
moreover, is somewhat vague and could be understood in various ways by the contracting parties 
in the absence of a definition-to make the refusal dependent not on infringements of sovereignty 
or attacks against the security of the State but on breaches of the constitutional law of the State 
or other laws having the same character. . · 

The notion of constitutional law is .wider and more definite than that of sovereignty and 
security if we consider the acts which are liable to transgress against the legal entity constituted 
by the State. · 

Another reason for refusing legal assistance is that the crime has a political character. It 
would be advisable also to exclude purely military crimes, although in the case of deserters from 
warships their capture by order of the local authorities on receipt of a written request from the 
captain or consul may be considered admissible. 

(b) Legal Position and Functions of Consuls. 

The question of the determination of the functions of consuls was left on 9ne side, although it 
would promote the harmony of international relations if it was regulated by convention. The 
Commission of Jurists which met this year at Rio de Janeiro drew up a number of general rules 
which might figure in agreements with countries in other continents than America, as they were 
not conceived with a view to the special situation of the countries which the jurists rep~esented. 

As regards the legal position, I consider the principles adopted by the Commtttee to be 
deserving of our support. 
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_-, In the draft convention drawn up by the Commission of Jurists which met at Ri? de Janeiro 
there are a number of clauses which might with advantage be added to the Comnuttee's draft. 
Such are Articles 16 and 17 of Draft VIII: 

"Arlich x6.- Consuls may only be an·es'ed or detained for a serious crime. 

"ArlicU 17.- Consuls shall not be obliged to appear as witnesses before the courts 
·of the State in which they exercise their functions. In conformity with the lez loci they 
must give their evidence in the consulate building or send it in writing to the authority 
appointed for this purpose. They must, however, give their evidence in person in the courts 
in criminal cases in which the accused are entitled to summon them as witnesses for the 
defence. If the personal appearance of the consul is indispem:able, the Government, in case 
of refusal, may have recourse to the diplomatic channel. " · 

. 
It should also be stated that no judicial or administrative official may enter the consulate 

building or the premises in which the archives are kept without the consul's consent, and that . 
the latter shall be obliged, on a simple request from the local authority, to give up accused or 
condemned persons taking refuge in the consulate. . · . 

Articles 20 and 22 of the draft prepared by the Commission of American Jurists contain 
provisions to this effect. . . · · 

Consuls may not grant asylum; but all possible steps must be taken to ensure that the 
consulate buildings are treated with respect. 

(c) Revision of the Classification of Diplomatic Agents. 

_ The Rapporteur on this subject (M. Gustavo GUERRERO) considers that all diplomatic agents, -
whether ambassadors, legates, nuncios, or plenipotentiary or resident ministers, should be included 
in the same class and under the same designation. There should only be ambassadors, all other 
classes of diplomatic agents being abolished except charges d' alfaires. 

It is quite true that the reasons for which a distinction has hitherto been made between the 
three classes of diplomatic agents no longer exist; but the great modem democracies, as 
M. CRUCHAGA points out (Derecho internacional, I, n. 593),'donot regard the precedencegranted to 
ambassadors over ministers plenipotentiary as incompatible with republican principles. 

M. GuERRERo's proposal seems, however, to be more in keeping with the equality between 
States and with modem democratic tendencies. · 

(d) Competence of the Co-urts in regard to Foreign States. • 

M. MATSUDA's exhaustive study and M. DIENA's observations may be regarded as the last 
word on this subject. · 

The true doctrine- that which respects the so~ereignty and independence of States-declares 
them exempt from the jurisdiction of foreign courts. This principle expresses the idea that 
jurisdiction is a manifestation of sovereignty, and that its authority extends only 'up to the point 
where the sovereignty of another State begins. · 

It is not contrary to the sovereignty of a State, however, for the latter explicitly or tacitly to 
accept the jurisdiction of the courts of another country in a case of a private nature; for what is 
incompatible with sovereignty is compulsory submission to an order emanating from another 
power and not the voluntary acceptance of a decision. · · _ 

Hence, the ordinary courts are empowered to decide questions to which a foreign State is a 
party: (x) when the latter expressly renounces the right to object to the jurisdiction of these 
courts; (2) when this State commences a legal action before one of these courts, which implies 
that it ~epts the court's jurisdiction; (3) when it owns immovable property in the country and 
the question relates to this property; (4) when, on being summoned to appear, it does not put 
forward the.plea that the court has no jurisdiction (declinatoria fort), since, by accepting a legal 
su~ll_lons wtthout objecting to the court's jurisdiction, it signifies that it will accept the court's 
dectsion. · 

Do the conditions of modem life demand the addition of another case of tacit renunciation 
of a Sta~e's jurisdictional immunity in the domain we are considering, namely, when one State 
engage_s m comm~rcial or ~dustrial operations in the territory of another?· I do not think so. 
There IS no necessity for gomg any further than the limits traced above. 

On the bas~ in~cated, it is possible and desirable to draw up conventions to give ·concrete 
fo':ffi to t~e aspirations of international justice and to dispel the uncertainties which exist in 
th!Sdomam . 

. ~ may add that the Brazilian constitution makes provision for the case of foreign States 
desinng to have recourse to the Federal courts. . 

Rio de Janeiro, November 26th, 1927. (Signed) Clovis BEVILAQUA. 
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British Empire. 
' 

QuESTIONNAIRE No. 8. 

Leite'! oJ January 14/h, 1928. 

With referenc~ to Y?ur letter (C.L.57.1927.V) of June 7th last, tam directed by Secretary Sir 
Austen Chamberlam to inform you that His Majesty's Government in Great Britain consider that 
question No. 8 is not suitable for treatment by a general convention in so far as this country is 
concerned. · 
• 2. His Majesty's Government in Great Britain prefer, in view of the systems of law in f~rce 
m England and Scotland, that, so far as they are concerned, questions concerning the communication 
of judicial and extra-judicial acts in penal matters and letters rogatory in penal matters should be 
dealt with by direct arrangement, where necessary, between individual States. 

(Sirmd) G. R. WARNER. 

QuESTIONNAIRE No. 9· 

Letter of December JISt, 1927. 

With reference to your letter (C.L.57.1927.V) of June 7th last, I am directed by Secretary 
Sir Austen Chamberlain to inform you that His Majesty's Government in Great Britain consider 
that it is not desirable that questions affecting the legal position and functions of consuls should 
form the subject of a general convention. . 

(Signed) G. R. WARNER. 

QuESTIONNAIRE No. 10. 

Letter of July 221111, 1927. 
. . 

I am directed by Secretary Sir Austen Chamberlain to acknowledge the receipt of your 
. C.L.s7.1927.V of the 7th ultimo enclosing a copy of a letter from the Chairman of the Committee 
of Experts for the Progressive Codification of International Law, together with the questionnaires 
and the report referred to in the latter letter. In your letter you asked to be furnished with 

. the opinion of His Majesty's Government whether the regulation by international agreement 
of the subjects treated in these questionnaires is desirable and realisable in the near future. 

, 2. In reply, I am to inform you, as regards question No. 10, that His Majesty's Government 
in Great Britain do not consider it desirable that the present classification of diplomatic agents 
should be revised. 

(Signed) F. E. F. ADAM. 

'QuESTIONNAIRE No. u. 

Letter of January 14/h, 1928 . .. 
With reference to your letter (C.L.57.1927.V) of June 7th last, I am directed by Secretary 

Sir Austen Chamberlain to inform rou that His Majesty's Government in Great Britain consider 
the question of the competence o the courts in regard to foreign States to be suitable for 
consideration by an international conference. 

(Signed) G. R. WARNER. 

Denmark. 

QuESTIONNAIRE No. 8. 

Letter o.f January 17th, 1928. 
[Translation.] . 

In your C.L.s7.1927.V of June 7th last to the Danish Ministry for Foreign Affairs at 
Copenhagen you were good enough to communicate Questionn~ No.~ (d~ument C.20I.~·7S· 
I927.V) prepared by the Committee of Experts for the Progress1ve Codification of International 
Law with regard to the following point: • 

. " Is it possible to establish, by means of a general convention, provisions concerning t~e 
communication of judicial and extra-judicial acts fn penal matters and letters rogatory 11\ 
penal matters ? " 



and requested the various Go-:ernme.nts to .inform it whether they consider that this questio, 
~ould advantageously be exammed w1th a v1ew to the conclusion of a general convention which, 
1f necessary, could be ~ompleted by particular agreements between groups or pairs of States. 

. I.n rep~y: the Damsh <;iovernment would request you to acquaint the Committee of Experts 
Wit~ Its opmwn that a umform re~latwn of this problem by international agn'emcnt would be 
desirable. The Darush Government 1s well aware of the difficulties which will have to be overcome; 
1t would, however, welcome the continuation of the enquiry into this problem. 

It ~ay be added that up to the present practically no case of this kind has come before 
the Damsh courts. 

Egypt. 

QUEST!O:-IS.\IRES :\o,;. 8, 9, IO ASD I I. 

[Translation.] 
Letter of Deceml•er 2ISI, I927. 

Further to my letter No. 87I36(1 of June 29th, 1927, and with reference to the four new 
questionnaires drawn up by the Committee of Experts for the Progressive Codification of Int<'r
national Law, I have the honour to inform you of the Egyptian Government's opinion on those 
questions: 

Questionnaire No. 8. 

The Egyptian Government considers that the settlement of this question hy international 
agreement is both desirable and comparatively easy of accomplishment. 

From the special point of view of Egypt, however, it is to be observed that such obligations 
as might derive from an international convention should be accompanied by certain rest•rvations 
which would remain operative so long as, on account of the privileges conferred by the Capitu
lations, the Egyptian Government remains unable to exercise unrestricted penal juriS<Iiction 
over certain classes of aliens. 

Questionnaire No. 9· 

The Eg:)'ptian Government likewise agrees as to the expediency and the possibility of settling 
the leg~! position of consuls by international agreement; it is, indeed, of opinion that this question 
should be the first to be dealt with by the Experts. 

Question11aire No. IO. 

The Egyptian Government must reserve its reply on this subject. 

Questionnaire No I r. 

The Egyptian Government agrees with the Committee of Experts that it is desirable that this 
question should be investigated with a view to settlement by international agreement. 

At the same time it would appear from the Sub-Committee's report, appended to the 
questionnaire, that the case of State-owned merchant vessels, having already been settled bv. a 
collective Convention signed at Brussels on August 1~th, I~26, .would be excluded. If such IS 
actually the intention of the Committee of Expe~ts, the mves~•gahons to ~e made would be !muted 
to other cases in which the competence of fore•gn courts m1ght be admitted. . 

I would take this opportunity of thanking you for the report of the Committee of Experts 
on the effect of the most-favoured-nation clause, which was forwarded with your letter above 
mentioned. 

(Signed) Morcos HANSA. 

Estonia. 

QUESTIONNAIRES :\os. 8, 9, 10 AND II. 

Letter of January 9th, 19~8. 
[Transi<ztion.] 

With reference to your C.L.57.1927.V and to my let~er No. 77· ~· of June 17th, 1927, I 
have the honour to communicate herewith the observatiOns of t~e Estoman Governnwnt on 
Questionnaires No,;. 8-11 of the Committee of Experts for the Co<hficatwn of lntt'rnatwnal Law. 
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and requested the various Governments to inform it whether they consider that this question 
~ould advantageously be examined with a view to the conclusion of a general convention which, 
if necessary, could be ~ompleted by particular agreements between groups or pairs of States. 

• . I_n rep~y! the Damsh <fovernment would request you to acquaint the Committee of Experts 
Wit~ Its Opimon tha~ a uniform regulation of this problem by international agreement would be 
~esirable. The Darush Government is well aware of the difficulties which will have to be overcome i 
It would, however, welcome the continuation of the enquiry into this problem. 

It may be added that up to the present practically no case of this kind has come before 
the Danish courts. 

(Signed) Gustav RASMUSSEN. 

Egypt. 

QUESTIONNAIRES Nos. 8, g, IO AND II. 

[Translation.] 
Lttkr of December 2xst, xg27. 

Further to my letter No. 87136{1 of June 2gth, 1g27, and with reference to the four new 
questionnaires drawn up by the Committee of Experts for the Progressive Codification of Inter
national Law, I have the honour to inform you of the Egyptian Government's opinion on those 
questions: 

Questionnaire No. 8. 

The Egyptian Government considers that the settlement of this question by international 
agreement is both desirable and comparatively easy of accomplishment. 

From the special point of view of Egypt, however, it is to be observed that such obligations 
as might derive from an international convention should be accompanied by certain reservations 
which would remain operative so long as, on account of the privileges conferred by the Capitu
lations, the Egyptian Government remains unable to exercise unrestricted penal jurisdiction 
over certain classes of aliens. 

Questionnaire No. 9· 
The Egyptian Government likewise agrees as to the expediency and the possibility of settling 

the legQ.). position of consuls by international agreement; it is, indeed, of opimon that this question 
should be the first to be dealt with by the Experts. 

Questionnaire No. 10 .. 

The Egyptian Government must reserve its reply on this subject. 

~~~nah~.II. . 
. The Egyptian Government agrees with the Committee of Experts that it is desirable that this 
question should be investigated with a view to settlement by international agreement. . 

At the sanxe time it would appear from the Sub-Committee's report,· appended to the 
questionnaire, that the case of State-owned merchant vessels, having already been settled by .a 
collective Convention signed at Brussels on August 1oth, 1g26, would be excluded. If such IS 
actually the inteqtion of the Committee of Experts, the investigations to be made would be limited 
to other cases in which the competence of foreign courts might be admitted. · 

. I would take this opportunity of thanking you for the report of the Committee of Experts 
on the effect of the most-favoured-nation clause, which was forwarded with your letter above 
mentioned. 

(Sigfled) Morcos HANNA. 

Eatonia. 

QUESTIONNAIRES Nos. 8, g, 10 AND II. 

Letter ~I J a11uary gth, 1g28. 
[Translation.] 

With reference to your C.L.s7.1g27.V and to my let~er No. 77· R. of June 17th, 1g27, I 
have the honour to communicate herewith the observations of ~e ~toman Govet;nment on 
Questionnaires Nos. 8-II of the Committee of Experts for the Codification of International Law. 
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1 should be grateful if, notwithstanding the fact ~hat they have been received so ~te, you would 
kindly submit these observations to the Cormruttee of Experts. . . 

With regard to Questionnaire N.o. ~· ~e Estonian 0>v.ex;nment c~msiders that the codification 
of rules for the communication of JUdiCial and ext~-]udict~ acts m J?E!Dal .matters an~ lett~rs 
rogatory in penal matters is !lot only desirable but q?tte realisable, and 1t entrrely agrees m pnn~ 
ciple with the draft convention prepared by the emment Rapporteur, Professor W. ScHOCKING, 
and subsequently modified by the Committee. The Estonian Government would, however, venture 
to suggest one or two amendments and draw attention to certain, provisions the text of which 
would not seem to be quite clear. . . . . 

. The Estonian Government would welcome the followmg addtbons to paragraph 3 of Arttcle 
2 of the draft: 

. " The special position of the witness or expert as regards the "jurisdiction of the foreign 
State shall be forfeited if, notwithstanding the fact that he is perfectly free to do so, he fails to 
leave the territory of that State within a reasonable time after having been heard. This time 
limit shall be fixed for him beforehand by the tribunal ·making the requisition. " _ 

That is to say, the Estonian Government would propose the insertion in this paragraph 
of the following words: "notwithstanding the· fact that he is perfectly free to do so" and 
" beforehand ". As to the first suggestion, the Estonian Government feels that it would be very 
desirable to state quite clearly that the reasonable time referred to in this paragraph sho~!l 
not be held to have lapsed if the witness is, for reasons beyond his control, prevented from leavtng 
the territory of the applicant State within the prescribed period. With regard to the second amend
ment, it seems necessary to specify that the period in question should be defined by the tribunal 
of the applicant State beforehand; the Estonian Government believes that this is the meaning 
implied in the text, though it is not expressly stated. · · 

With regard to the next paragraph of this Article, the Estonian Government would be glad, 
before giving an opinion, to learn precisely what is meant in the draft Convention by the expression 
"competent witness" employed in (e) of this paragraph; is it merely a questio!J. of the juridical 
capacity of the witness or does it mean that the State applied to has the right to determine whether 
the witness cited in any particular case is " competent ", in the strict sense of the term, to give 
evidence? · 

With regard to Article 6, the Estonian Government is of opinion that the expression " sur 
1e territoire de laquelle ces frais prennent naissance " is not absolutely clear and might give rise 
to misunderstandings. · 

If, for instance, following on a request, the State applied to surrendered a number of objects 
the despatch of which might in certain cases occasion considerable expense, this State should 
not in all fairness be called upon to bear any part of the expense occasioned by the application. 
If, however, this article only refers to the actual costs of the legal proceedings, ~e Estonian 
Government agrees with the principle, but suggests that the article should be so drafted as to 
obviate all misunderstanding on this point. · 

With regard to the language to be used (Article 7) -or rather the language in which the 
translation should be drawn up - the Estonian Government would suggest the recognition of 
French as well as the. official language of the party applied to, and would propose to add 
in paragraph 2, after the words "o! the party applied to", the words "or in one of the official 
languages of the League of Nations". · 

· Passing to Questionnaire No. 9. the Estonian Government agrees with the text of the 
conclusions amended as a result of discussion by the Committee, and it would only wish to offer 
one observation: . -

According to paragraph 6 of this text, exemption from direct taxation is to be accorded only 
to consuls de carriere. The Estonian Government holds that the question of the exemption of all 
con~ carriere or honorary-merits consideration, provided these consuls are nationals of the · 
State w~ch has appointed them and are not engaged in any trade, industry or profession in the 
country m which they exercise their functions. Similarly, it seems that mention should be made 
of .another privilege generally accorded. to consuls, namely, the right of placing their country's 
shteld over the entrance to the consulate. · 

. With regard to Questionnaire No. 10, the Estonian Government recognises that it would be 
desrra~le to revise the classification of diplomatic agents as defined by the Congresses of Vienna 
and Aix-la-Chapelle, and is quite prepared. to accept the proposals submitted to the Committee by 
the Rapporteurs, M. J. G. GUERRERO and M.A. MAsTNY. 

. As for the competence of courts in regard to foreign States, the Estonian Government agrees • 
wtth Profe~r Giulio DIENA's final conclusions to the effect that the competence of courts in 
regard~ foretgn States is a rnat~er regarding which an international agreement is not only desirable 
but realisable. Conseq~entl~, 1ts reply to the question of principle submitted by the Committee 
of Experts for the constderatlOn of the various Governments is in the affirmative. 

(Communicated by th• Ministry of Fo~eign Affairs.) 
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Finland.· 

QUESTIONNAIRES Nos. S TO II. 

[Translation.] 
Letter of February 21st, 1928. 

. In your le~ter C:L·57.1927.V of June 7th, 1927, you asked me to inform you, in accordance 
With the queshonnarres referred to therein, whether the Finnish Government considered both 
with regar~ to the questions in gen~ral and. the specific points raised in t~e qt•estionnai~~. that 
the regulation of these ,matters by mternahonal agreement would be desirable and realisable in 
the near future. 

In reply, I have the honour to communicate to you herewith the opinion of the Finnish 
Government on these questiof!.s. 

. (Sig~d) PROCOPE. 

I. Communication of Judicial and E.ltra-Judicial Acts in Pmal M alters and J.etlfrs Rogatory in 
. Penal M alters. · 

The Committee of Experts first considered whether the question of judicial co-operation in 
penal matters was so intimately conn~ted with the law of extradition that, because the Committee 
had decided against codification of the latter, the former also would have to be abandoned. The 
Committ~e w~ strongly of opinion that this need not be so, pointing out that most cases of judicial 
co-operaho!l ~ penal matters have, fundamentally, no connection with extradition. 

The Fmmsh Government agrees with this view. It is of opinion that the objections raised 
against the codification of rules for judicial co-operation in penal matters are not conclusive, 
and that the practical advantages which would result from a collective agreement establishing 
the main principles of such co-operation would be so considerable that a serious effort ought 
certainly to be made to attain codification. 

At the present time, of course, only such general principles could be codified; details would, 
in many instances, have to be settled in special conventions, particularly as between neighbouring 
States. · 

The Finnish Government does not propose to enter into a detailed examination of the two 
drafts attached to the report; it would merely state that it is quite prepared to adopt them as a 
basis for future discussions. It would also prefer to refrain from any comparison of the two drafts, 
and will -·at this juncture - only make a few general observations. 

It would perhaps be easier to secure a general agreement if, as in the original draft (Article 2), 
States were allowed to refuse to serve a summons when the subject of the criminal proceedings 
instituted in the applicant State did not constitute an extraditable offence in the State applied to. 

It must, moreover, be recognised that the exception admitted in the modified draft Convention 
(Articles 2 and 3) is distinctly vague, being worded as follows: • if the State applied to considers 
that the summons is prejudicial to its sovereignty or security " (Article 2), and • if the State 
applied to considers it prejudicial to its sovereignty or security" (Article 3). The Finnish 
Government thinks it would be desirable to consider whether the other reservations, with 
certain alterations and additions if necessary, might not be so drafted a5 fully to meet the 
eventualities foreshadowed in the above clauses. 

-11. Legal Position of Consuls. 

The general rules governing the position and prerogatives of consuls are clearly defined 
in the Sub-Committee's report. The Finnish Government has practically no objections to raise 
to the conclusions reached by the Committee; in particular, it agrees with the view that "consuls 
do not possess immunity from criminal jurisdiction ", although naturally it would be possible 
to grant them this immunity under special Conventions. In its report, however, the Sub-Committee 
expresses the opinion that, "in the interests of ~ prestige of the (consular) career, the latter 
(honorary) class of consuls should no longer exist ". The report also says that most of the countries 
in Europe have none but professional consuls, 

This last statement is surely not in accordance with the facts; nor can the Finnish Government 
subscribe to the Committee's views with regard to honorary consuls. In any case, there are 
doubtless many countries which will insist on the necessity, or at least the desirability, of 
maintaining this class of consul, because an honorary consul may render considerable services 
to a foreign country unable to afford a professional consul in a town where trade or shipping 
interests nevertheless make it necessary for that country to possess some sort of consular 
representation. 

III. Revision of th& ClassificatioN of Diplomat~ Agellh. 

The Finnish Government is of opinion that the Sub-Committee has submitted sound arguments 
in favour of simplifying the classification of diplomatic agents, and that it would be desirable to 
conclude a geneial convention on this subject. · 
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• If the present distinction between ambassadors and ministers plenipotentiary were t? be 
bolished as suggested by the Sub-Committee, it would perhaps be preferable to adopt a Single 

designati~n. "ambassador ", for all diplomatic agents accredite~ to Hea~ of States;, '!- furth~ 
point in favour of this title is that it originally possessed a Wld~r m~am!lg th~ dtplomatic 
representative of the first class ". In support of ·the Sub-Comrmttee s ~ews,. tt may . furt~er 
be noted that several States have raised Legations to the status of Embasstes Wlthout this bemg 
regarded as an act affecting the whole community of nations and requiring, as such, the assent 

of all. · · · f th 'd t' It should be borne in mind, however, that certam Powers, 1n sp1te o . ese c'?ns1 e~a 10ns, 
are· anxious to maintain the present classification. In other words, a certam practical difficulty 
exists. If there were no longer any difference between the foreign diplomatic agents accredited to 
the same Government - apart from the distinction caused by the inferior position of charges . 
d' aflaires (" envoys " as the Sub-Committee proposes to call them) - the functions of doyen of the 
diplomatic corps might, in the capital of some great Power, pass to the representative of a very 
small State, a situation which might in several ways prove a source of embarrassment to the 
official concerned. He might possibly feel that he was being excluded from certain consultations 
on questions of high policy, at which, as doyen, he ought to have been present. 

The Finnish Government desired to direct attention to this point, without going further into 
the matter. 

IV. Competence of th6 C01lrls with regard to Foreign States. 

The Committee has invited the various Governments to inform it whether they consider that 
this question could advantageously be examined at the present moment with a view to the 
conclusion of a general convention. · 

The Finnish Government recognises the excellence of the Sub-Committee's report and the 
importance of unifying the rules on this subject; it cannot, however, conceal from itself the fact 
that an attempt at codification in this sphere would meet with many difficulties, even if, as the 
Committee desires, the initial task were limited to certain special aspects of the question. 

The problem of determining in what cases a State ought to submit to the jurisdiction of 
foreign courts is intimately bound up with another problem, namely: What rules of law should . 
apply ? Disputes in this domain are often complicated by the fact that they possess two aspects, 
·one domestic, the other international. In such cases the relations between municipal and inter
national law have to be determined, and on this point legislators and courts may hold widely 
different views in different countries. There are certain countries in which, under the Constitution, 
the rules of international law generally recognised by civilised nations form an integral part of the 
municipal law.· Even so, various opinions may be held as to the scope or interpretation of a rule 
of law. The possibility of conflict between national laws and international law would therefore 
be even greater in countries with a Constitution which does not unconditionally recognise the 
binding force of international law, even in their own courts. 

When a point of international law is raised - as very frequently happens in a dispute one 
party to which is a foreign State -and this point is contested, purely national jurisdiction becomes 
inadequate and there should be a right of appeal, as far as international law is concerned, to some 
international organ. Only when the practice of States in this connection is clearly established 
will it be possible, with full confidence in the issue, to define and enlarge the jurisdiction of courts 
with regard to foreign States. This problem is therefore intimately bound up with that of the 
extent of the jurisdiction of arbitral tribunals such as the Permanent Court of International Justice.· 

It should perhaps be added that a certain connection also exists between the jurisdiction of 
courts with regard to a foreign State and the question of the extent to which a State is itself 
justiciable in its own courts, whether the petitioner be one of its own nationals or a foreigner. 

The Finnish Government offers these few comments with a view merely to demonstrating 
the extreme complexity of the problem as a whole. Even though the simultaneous solution of 
all these concomitant questions can hardly be hoped for, it would be a great gain if an international 
agreement could be reached on certain points of practical importance;in defining the cases in which 
a State should be justiciable in the courts of another State. 

France. 

QUESTIONNAIRES Nos. 8 TO II. 

[Translation.] 
Letter of February 17th, 1928. 

In a letter dated November 15th, 1926, I communicated to you the observations of the 
French Government with regard to the seven questions which the Committee of Experts for the 
CMification of International Law had decided at its earlier meetings might possibly be regulated 
by international agreement in the near future. . 
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At its later meetings, the Codification Committee added to this list four new questiond 

col!~g which, in a circular letter dated June 7th last, you were good enough to seek the 
opm10n of the French Government. The questions are: 

No. 8. Communication of judicial and extra-judicial acts and letters rogatory in penal 
matters. 

No.9· Legal position and functions of consuls. 
No. xo. Revision of the classification of diplomatic agents. 
No. u. Competence of the courts in regard to foreign States . 

. · ~he Fre~~h Government does n?t · th~ tha~ there would be any advantage at the present 
~rme m .retammg No. 10 as a question which nught be regulated by international agreements; 
mdeed, It does not feel that there is any need to revise " the classification of diplomatic agents 

· made by the Congresses of ~ienna and ~-la-Cha~e. " .. 
The same remark applies to Question 9. which concerns the legal position and functions of 

consuls.. In the opinion of the French Government, this question has been satisfactorily settled in 
a practi~ manner, according to the requirements of individual countries, in special bilateral 
conventions. · 

:rhe ~rench Government feels that Questions 8 and II ace certainly worthy of most careful 
consid~tion. Nevertheless it would prefer not to give a definite opinion as to whether general 
conve~tio!lS on t~ese questions ace at p~esent desirable and realisable until it has had occasion to 
acquamt Itself With the further enqwnes to be conducted by the Committee on these subjects. 

(Signed) CORBIN. 

Germany. 

QUESTIONNAIRES Nos. 8, 9, IO AND II. 

[Translation.] 
Letter of Decembe1' 28th, 1927. · 

. On behalf of the German Government, I have the honour to inform you of the following: 

The German Government has examined the questionnaires of the Committee of Experts for the 
Progressive Codification of International Law which you forwarded in your letter of June 7th, 1927 
(C.L.s7.1927.V), with a view to ascertaining whether the regulation of the subjects treated in these 
documents is desirable and realisabk in the near future. The German Government feels able to 
reply in the affirmative as regards the three subjects: " Legal position and functions of consuls", 
"Communication of judicial and extra-judicial acts in penal matters and letters rogatory in penal · 
matters ", and " Competence of the courts in regard to foreign States ". 

First of all, as regards the subject " Legal position and functions of consuls ", the consular 
and commercial treaties of nearly a.11 countries contain provisions in this connection which are 
in such close agreement that an international regulation of the subject could not be a matter of any 
great difficulty. Similarly, the German Government considers that the subject " Communication 
of judicial and extra-judicial acts in penal matters and letters rogatory in penal matters " is 
sufficiently far advanced to be made the subject of codification. Nevertheless, it reserves full 
freedom of action regarding the details of the draft convention drawn up by the Committee of 
Experts, particularly in view of the fact that a German bill regulating the question of letters 
rogatory in penal matters within Germany is at present before the Reichstag. As regards the 
German Government's attitude concerning the " Competence of the courts in regard to foreign 
States ", reference should be made to the attached memorandum. . 

On the other hand, as regards the "Revisiorr of the classification of diplomatic agents", the 
German Government is of the opinion that this question does not constitute a problem whose study 
from the point of view of codification may be described as urgent or desirable. 

(Signed) VON SCHUBERT. 

ANNEX. 

[TI'anslation.] 
The German Government is of the opinion that a foreign State is not amenable, in principle, 

to the jurisdiction of another State, irrespective of whether the ac~s in question ~e fur~ imperii 
or jure gestionis. An exception should, however, be made regarding the followmg pomts: the 
courts are in any case competent in regard to: 

(x) Actions in rem, including actions relating to the possession of land; 
(2) Actions based on rights arising out of the foreign State carrying on within a country 

a business or any other commercial enterprise, without prejudice, however, to the international 
regulations regarding the transport of goods by rail; . . . . . 

(3) . Cr~ss actions, in so far as their object is to rebut the claims of a pnvileged plaintiff. 

The German Government considers that an international regulation of the competence of the 
courts in regard to foreign States would be in keeping with practical necessities to the extent 
mentioned above. This applies in particular to the exception referred to in No. 2. .He~ce t~e 
German Government considers it desirable to endeavour to secure a settlement which m th1s 
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~ would probably not encounter any special difficulties. In this connec~on it woul~ be 
advisable to reserve for special examination the question whether the ex~ens~on ?f n~tional 
jurisdiction to foreign States also entails for the State concerned the o~ligat~on •Pso 1ure of 
submitting to the enforcement of decisions which may be ~~nounced ag~nst It. . 

It should be added that, in the German Government's op~'?n, the qu':5tions to be consi~ered 
in this connection are .not confined to the problem of the submiSSion of foreign Sta!es to a national 
jurisdiction, as dealt with in the questionnaire, but that it is also necessary .to take I~ to account the 
application of other national stipulations in regard to foreign States, particularly m the sphere of 
administrative law. · 

QUESTIONNAIRES Nos. 8, g, IO AND II •. 

[Translatian.] 
Letter of January r6th, 1928. 

. 
The Royal Hungarian Government is of opinion that the possibility of regulating the question 

raised in Questionnaire No. 8 by means of a general convention is not prima facie to be rejected. 
The following are· its observations on the draft Convention submitted by the Committee: 
Ad Article I. -The w'Ords "according to the law of that authority" at the beginning of this 

Article should be 01nitted, since any reference to the internal laws which govern the competence 
of the authorities of a particular country is out of place in an international convention; the 
authorities applied to do not, and could not, consider the question of competence from this· 
standpoint. International conventions do not usually contain indications of this kind. 

The wording of this Article is also unsatisfactory, because it would seem to exclude the right 
of the authority to whom the requisition is addressed to examine, in the light of the laws it will 
have to apply, the competence of the applicant authority, although it may undoubtedly refuse 
co-operation when any one of its authorities has jurisdiction in the penal question in point. 

To the term "political" should be added the words "or exclusively military" offence (and 
in Articles 2 and 3 also). · -. 

Article I should also include a second paragraph quoting the provisions in Article 12 of the · 
International Hague Convention of July 17th, rgo5, concerning Civil Procedure. 

Article I (and also Articles 2 and 3) should contain provisions to the effect that the authority 
applied to may, before executing letters rogatory, ask for additional information on specified 
points; it should then, according to the reply received, be free to give effect to the request or not. 

This provision is justified by the fact that certain judicial acts such as seizure, d01niciliary · 
search and searching of the person are dependent for their execution on special rules of penal 
procedure. In most cases the requesting authorities are unacquainted with these rules of 
procedure, which are_ nevertheless indispensable, because the authority applied to gives effect to 
the letters roga~ory in accordance with its own laws. . . · · · 

Ad Article 2. -There is an omission in Article 2, no mention being made of witness~· expenses 
(travelling and other costs, maintenance, etc.). It should at least be specified that these expenses 
will be repaid by the applicant authority. Failing such rule, it 'would follow from the general 
provisions of Article 6 that these costs would have to be borne - at least in part - by the State . 
applied tc. . 

It would even be desirable to stipulate that these costs should be advanced through the 
authorities who serve the writ of summons, on a basis of reciprocity, as in the second paragraph 
of this article. 

Ad Article J. - The provisions of this Article should, in the opinion of the Hungarian 
Government, also apply to the transmission of files and possibly- at the expense of the applicant 
party - to the delivery of copies. · · 
. . Paragraph 2 might be omitted, for it is more in the nature of a clause in an extradition treaty; 
It IS, moreover, hardly ever observed in practice, and, indeed, its observance is of no importance 
in bringing a criminal trial to a satisfactory conclusion. • · 

Ad Article 4· - The Royal Hungarian Government would be in favour of Article 4 of 
Professor ScHOCKING's draft (page 27) - which provides for the exchange of penal sentences 
and extracts from criminal records- if the end of the first paragraph were modified by the omission · 
of the words " and which, according . . . . . . . record ". The communication of these 
pe';lal sentences is not conditional on their entry in the Central Criminal Records of the State; 
It IS therefore unnecessary to mention the point. 

The Royal Hungarian Government would even view without disfavour a degree of judicial 
co-operation which would include the serving of notice of penal 5entences on· private persons. 
There could, of course, be no question of service with coercion, but in many cases it is entirely 
to the advantage of private persons that they should· receive notice of sentences which have been 
pronounced. · 

Vocuments which are intended to be served on private persons should in every case be 
~panied by a duly certified translation in the official language of the authority applied to 
(ArtiCle 7). 
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·"""' . The cases enumerated in ~cle I mig~t again be quoted as reasons for refusal to serve notice 
(t~ts would also exclude the servmg of notice on a national of the country applied to, because in 
th1s case the nght to take proceedings would lie with the authorities of that country). . 

· ·A~ 1-rtiCle 5· - The Royal Hun&arian Government is of opinion that this Article might contain 
aX!- additional rule to the effect that, m extremely urgent cases, penal authorities may communicate 
With one anuther, even when the general rule prescribes the diplomatic or some other channel. 

The Royal Hungarian Government believes that it would be desirable to set out in this Article 
the various m~des of communication possible, so that the Contracting States might, by a simple 
statement, notify the method they desired to employ - on a basis of reciprocity or otherwise. 
The Royal Hungarian Government has in mind a text similar to that of Article 3 of the Geneva 
International Convention of September 12th, 1923, concerning the Suppression of the Circulation 
of and Traffic in Obscene Publications. 
. .With regard to Article 5, it should also be pointed out that, when Professor ScHOCKING speaks 
m hts repott of the diplomatic channel, he refers to the method by which the requisition is sent by 
the Government of one country to the Government of another country (page 20). 
. . '!'he Royal H~garian Gove~~nt is of opinion that this is not the method to follow in penal 
]Udi~1al co-operation. The reqUlSition should be addressed by the competent authority of the 

. applicant State to the competent authority of the State applied to - and even if the applicant 
State is unaware of the proper title of the competent authority in the other State, the omission 
of such title should be no obstacle. · 

The requisition, together with the reply, would subsequently be transmitted from authority 
to authority through the diplomatic channel. 

It would be desirable to state this definitely in the Article. 
It would also be well to specify that-_ unless a special convention has been concluded on the 

subject - exhibits in penal cases must not be sent by post to nationals of the other State. 

Ad Article 6. - The Royal Hungarian Government would submit that it might perhaps 
be fair to oblige the applicant State - in conformity with Article 16 of the Hague Convention 
on Civil Procedure - to repay expenditure incurred on behalf of witnesses. 

. If it is decided that experts' fees, and possibly witnesses' expenses, must be paid by the 
applicant authority, it would be desirable, in order to avoid all misunderstanding, to specify 

_ that judicial co-operation must not be made contingent on the prepayment of these sums. 

Ad Article 7·-The question of the language in which letters rogatory and their annexes should 
· be drawn up is a matter to be determined by the internal law of each State. The Royal Hungarian 

Government is therefore of opinion that the first paragraph could be omitted. lt would be suffi
cient to say that- failing any other arrangement- a translation should be attached to the letters 
rogatory and their annexes if these documents are not drawn up either in the official language 
of the authority applied to or in some other language agreed to by the States concerned. 

· With regard to the certification of translations, the wording of paragraph 2 is not quite clear; 
is it the official interpreter (sworn translator) of the applicant State or the interpreter of the State 
applied to who is to certify the translation ? The Royal Hungarian Government is in favour of 
the second alternative, which corresponds to Article Io of the Hague Convention on Civil Proce
dure. At the san1e time, certification by the courts of the applicant State might well be accepted 
as sufficient. - · · 

The reply to the letters rogatory and their annexes should only be accompanied by a trans
lation at' the special request of the applicant authority and at that authority's expense. 

The third paragraph of Article 7 should be omitted, since it is not of a nature to remove any 
diJii,culties which might occur. 

It should be specified in a separate Article that, if the terms of any conventions which have 
been or may in the future be concluded between two or more States Members of the League. on 
judicial co-operation in penal matters are more favourable tha.n those of the general convention, 
the former shall apply as between these States. 

Finally, the Royal Hung~n Govelllll_lent would draw attention to the !act tha~ the draft 
contains no provision concemmg the ~rt!-IIg of accused persons who are J;>emg kept m cus~ody 
pending their examination or confrontation m the court of another State. lt IS, however, precisely 
in international criminal " affairs " on a large scale, when the courts of several States are simul
taneously taking proceedings ~ainst a number of J?CISOns accused of the ~me acts •. that con
frontation may become a necess1ty for the s_uccessful ;iSSUe of the ~· Certam conve~t~ons there
fore include provisions with regard to ~ort1ng-for Jnstance, Art1cle 15 of the ExtradttJon Treaty 
between Austria-Hungary and Bulgana, May JistfxSth, 19II. . . . 

This escort is essentially a different matter from the accompanymg of Witnesses already m 
custody referred to iD paragraph 2 of the Conventi~n, for !n the latter case .the consent of the 
witness is rightly a sine qu4 no!J . . No such consent 1s reqwred for !~e escor:tmg of a~used~ and 
judicial co-operation in this case IS dependent on the general conditions laid down m Art1cle I 
of the draft. . . lis f · 

The Royal Hungarian Government feels bound to pomt out that, m the t o treaties .on 
judicial co-operation given at the end of the questionnaire (page 29), the Hungaro-Roumaman 
Treaty of April x6th, 1924, on Extradition and Judicial Assistance ~ Penal Matters (League 

. of Nations Treaty Series, Vol ~UI, .Pa~e I45. No. IOJ8) h~. been Offi;ltted. 
Nor is any mention made m this list of all the extraditio~ treabes of the former Aust~o

Hungarian Monarchy concluded previous to 1886, nor- to men bon one of the most recent treaties 
concluded by the former Monarchy- the Treaty wit~ Paraguay dated Octo~r 16th, 1907· .1~ is 

· incorrect to show Austria alone as the other contractmg party to the Convention on Extradition 
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'iilith Roumania dated June Z7thfi4th, 190I, since Hungary was also a contracting party; finally 
the Trt'aty of Extradition between Austria-Hungary and Uruguay is shown twice in the list. 

' . . 
Question nair• No. g. 

According to the Committee's report, the only question which has to be considered at the 
moment is that of the legal position of consuls. The Royal Hungarian Government is of opinion 
that, as a result of long-established international practice, this question could also usefully 
be examined with a view to preparing a general convention. If such a conventio~ were eventually 
established, it should, of course, be made legitimately possible for two or more States, in their 
mutual relations, to add to or modify its provisions in many respects. 

To the conclusions set out on page 4 of the report the Royal Hungarian Government would , 
append the following observations: · · 

It accepts the conclusions with regard to the exequatur, with the proviso that, if the exequatur 
is withdrawn, the consul should be accorded immunity for a period sufficient to enable him to 
leave the country. 

The terms of that part of the report which concerns civil immunity are too general. In 
the opinion of the Royal Hungarian Government, the question should be dealt with in greater· 
detail as follows: 

L 

(I) If a consul (whether de carriere or honorary) is a national of the country which has 
appointed him, and is not engaged in trade or industry, he cannot be compelled to appear 
in the courts of the country in which he is performing his duties. If, therefore, he does not · 
choose to appear in court, his evidence should be taken in any place he may select; . . 

(z) A consul cannot be sued or prosecuted for an act performed as part of his offiaal 
duties. Any such proceedings would be derogatory to the sovereignty of the State which 
has appointed him, because, during the hearing of the case, the attitude and intentions of 
his country would have to be discussed. 

The Committee's opinion that, in penal matters, a consul has no right to any immunity seems 
to be in opposition to international practice and contrary to the treaties concluded by Hungary. 
Apart from the consul's prerogative mentioned in point (I) - the giving of evidence in criminal 
cases - a consul, if he is a national of the country which has appointed him, can in general only 
be arrested if the offence committed by him involves, in the locality in which it was committed, 
punishment exceeding one year's imprisonment. Nevertheless, criminal proceedings may be 
instituted against him even in the case of a less serious offence if this can be done without having 
resort to bodily constraint. · 

The conclusion with regard to the right of asylum is correct. 
The conclusions concerning the various privileges of exemption from taxation would also 

seem to be justified, subject to the reservation that these privileges only apply to consuls de carri~re. 
Even the latter, however, are only exempted when they are nationals of the State which has ap
pointed them and when they are not engaged, in the country to which they have been appointed, 
in any remunerative work outside their official duties. Such exemption does not extend to immo
vable property situated in the territory of the country to which they have been appointed. 

The Royal Hungarian Government suggests that consular privileges should include the 
generally recognised right to affix the shield of the appointing country outside the consular building, 
and _to fly that country's flag over the consulate. . 

It is of some importance that the question of precedence among consular officials should be 
regulated in areas where there are no legations, and where consequently consuls possess the 
representative character to a certain degree. The solution proposed in the amended conclusions 
as a result of the Committee's discussions is acceptable and satisfactory. . 

The Sub-Committee's report is very categorically opposed to the maintenance of honorary 
consuls; and yet the abolition of this system would, in the opinion of the Royal Hungarian 
Government, place the smaller States in a very difficult situation, as these States would not, for 
financial reasons, be able to provide regular consular officials in all places abroad. This 
observation applies with particular force to Hungary, which, as an agricultural country, has not 
sufficient interests in certain localities (which are important in the eyes of industrial and commercial 
~tates) to warrant her maintaining consuls de carriere, although she needs some consular representa
tion. In this ·case, honorary consuls are a very appropriate representative institution. The 
Royal Hungarian Government therefore most strongly recommends the maintenance of this 
system. 

Finally, the Royal Hungarian Government would state that it is not opposed to an 
arrangement for the definition of privileges due to consuls de carriere on a more liberal scale than 
at present, with a view to ensuring for consuls the· unhampered exercise of_ their official duties. 

Q!lestionnaire No. 10 •. 

The Royal Hungarian Government agrees with the Sub-Committee's view that there is no 
longer any practical reason to-day why the representative character should be confined to 
ambassadors; it approves the Sub-Committee's conclusion that at present the legal position and 
Jl:OWers and duties of all diplomatic representatives are essentially - apart from questions of 
t1tle - the same. . · 

The Sub-Committee proposes to include in one class the three higher categories of diplomatic 
representatives (ambassadors, legates or nuncios, and ministers plenipotentiary) and to accord the 
title of " anbassador " to all representatives in this class. The Royal Hungarian Government 
feels, however, that it would be inadvisable, for practical reason&, to raise this point. 
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If the. rank. of ambassador were conferred on the representative of a small State, th~ 
~epre~ntative might very well find himself obliged to assume wider representative obligations 
mvolvmg an expenditure which would not be justified in the case of smaller States. 

Questionnaire No. II. 

Th~ Royal Hungarian Government considers that the regulation of this question in a general 
~onvenbo~ would be ~esir~ble, since,. in this matter, as the Committee's report shows, practice 
m the vanous countnes diff~rs so Widely that disputes may well arise. For the same reason, 
however, there seems to be little chance of reaching an agreement. 
. Con.sequently, an effort should be made to discover the points regarding which an 
mternational convention could be established without great difficulty. 
. In Hungarian jurisprudence, it is quite clear that any action in rem the subject of which is 
Immovable property must, even if it is brought against a foreign State, be heard in the courts of the 
country in which the immovable property is situated. There can also be no doubt that, if a 
State ~xpr~ssly submits to the ju~sdiction of a foreign court, the latter may take action against it. 
On this pomt the Royal Hunganan Government feels that an agreement could be reached without 
difficulty. , . 

A problem which, of course, it would be harder to solve is whether, apart from express 
submission, tacit submission may also be recognised. 

The Royal Hungarian Government is of opinion that the utmost strictness should be exercised 
in determining whether there has been tacit submission. The latter should never be admitted 
unless there are facts to prove that the foreign State has actually agreed to submit to the jurisdiction 
of another State. According to the provisions of Article 12 (I) of the Convention between Austria 
and Hungary of May 1oth, 1914, for the Regulation of Judicial Co-operation in the Enforcement 
of .Civil Judgments, these cases are the following: 

(1) Actions brought against the State as heir or legatee. In this case its acceptance 
of the heritage proves the intention of the State to submit to the jurisdiction of the courts 
in the matter of succession. · 

(2) The case of a sum due deriving from a commercial undertaking which one State 
maintains in the territory of another State, the official headquarters (sug• social) of this 
undertaking being situated in the territory of the second State. In certain circumstances, 
submission might also be presumed when the undertaking possesses only a branch establishment 
in the other State. The standpoint adopted in the Convention is probably narrower than that 
which would be adopted in the question raised by the Committee, since the report of the latter 
seems to suggest that industrial or commercial activities carried on in a foreign country may 
serve as a basis for the determination of jurisdiction even when the undertaking has no 
silge social in the foreign country. This, in the opinion of the Royal Hungarian 
Government, would be taking matters too far. 

In accordance with the above considerations, the Royal Hungarian Government would 
therefore agree to a convention fixing the jurisdiction of the courts in respect of a foreign State in 
the following cases: 

(1) Express voluntary submission. 
(2) Actions in rem of which the subject is immovable property. 
(3) Actions brought against the State as heir or legatee in the case of a succession 

opened in a foreign country. 
(4) Actions connected with sums owing derived from commercial enterprises established 

in a forei~ country and having their s'i~ge social in that country. 

India. 

QuESTIONNAIRE No. 8. 

Letter of May 24th, 1928. 

With reference to your letter of June 7th, No. C.L.s7.1927.~. I an;' directed bf the Secretary 
of State for India to infonn you that the Government of India desrre to associate themselves 
with the view expressed by His Majesty's Government in the letter addressed to you from the 
Foreign Office, dated January 14th, 1928, No. T.IJ7I3/I96/377• that question No: 8 i~ not ~uit~~le 
for treatment by a general convention and that questions con~eming the commurucabon of Judic.lal 
and extra-judicial acts in penal matters and letters rogatory m penal matters should be dealt With 
by direct arrangement, where necessary, between individual States. 

{Signed) E. J. TURNER. 
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QuEsTIONNAIRE No. 9· 

Letter of January gth, 1928. 

In reply to your letter of June 7th, C.L.57.I927.y,jn regard to t~e work of. the Committee 
of Experts for the Progressive Codification of International Law, I am direct~d t? mfo~ ~ou that 
the Secretary of State for India, having consulted the Government of India, 1~ of opim<?n that 
questions affecting the legal position and functions of consuls would not be a swtable subject for 
a general international convention. (S. d) E J T 

1gne . . URNER. 

QuESTIONNAIRE No. IO. 

Letter of November 21st, 1927. 

With reference to your letter of June 7th, C.L.57.1927.V, ~nquir~ng whet~er the Gove~ment 
of India consider the codification of international law on certam subJects desrrable and realisable 
in the near future, I am direct~d by the Secret~ry of State for. In~a to i~form ~ou that 
the Government of India are not m favour of a revisiOn of the classification of diplomatic agents 
being attempted. 

(Signed) J. WALTON. 

QuESTIONNAIRE No. II •. 

Letter of February 2nd, 1928. 

With reference to your letter of June 7th, No. C.L.57.I927.V, I am. dir~cted by the Se~ret~ry 
of State for India to inform you that the Governm~nt of India see n? objection t<? the e~ammation 
of the question of the competence of the courts m regard to foreign States With a vtew to the 
conclusion of a general convention, but that, so far as they can see at pr~sent, the Government of 
India would only be able to sign such a convention if it were made subject to and dependent for 
its operation on particular agreements between groups or pairs of States. 

(Signed) E. J. TuRNER. 

Japan. 

QUESTIONNAI.RES Nos. 8, g, IO AND II. · 

[Translation.] 
Letter of January 16th, 1928. 

In your C.L.57.1927.V of June 7th, 1927, you were good enough to communicate to the 
Japanese Minister for Foreign Affairs a letter from the Chairman of the Committee of Experts for 
the Progressive Codification of International Law, together with the questionnaires and the 
report prepared by this Committee, with an invitation to the Japanese Government to give its 
opinion as to whether the regulation, by international agreement, of the subjects dealt with in 
these questionnaires would be desirable and realisable in the near future. - · 

I have now received the reply from the Japanese Government. I am instructed to inform 
you of its opinion, with the request that you will transmit these observations to the Chairman 
of the Committee of Experts for the Progressive Codification of International Law. 

I. With regard to Questionnaire No. 8 (Communication of judicial and extra-judicial acts 
in penal Inatters and letters rogatory in penal matters), the Japanese Government is of opinion 
that the conclusion of an international convention on the lines indicated in the Committee's draft 
w~ .be desira~le and r~alisa~le. The Imperial ~vernment could not, however, agree to certain 
proVlSlons of this draft m their present form, particularly those which deal with the temporary 
surrender of persons in custody (Article 2, paragraph 2) and the surrender of articles regarded as 
exhibits, etc. (Article 3). , . 

2. With r~ard to Q~esti?nnaire ~o. 9 (Legal po~ition and functions of consuls): the lmPe~ial 
Gove~~ be~v~ that 1t will be desirable and possible to conclude an international convention 
on. tlllS IUbject; 1t IS n?t, however, able to accept, as it stands, the Committee's conclusion with 
regard to the prerogatives of consuls, particularly that part which concerns a consul's relations 
with the judicial authorities of the country to which he has been appointed. 

3· In t~ o~inion of ~he ~mperial.Gove~nment, the revision of the classification of diplomatic 
agents- which IS dealt With m Questionnaire No. xo- would be fraught with difficulty in view 
of the present international situation. · . 
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4· Al~hough the co~~lusion of a general convention on the question of the ·competence'cl,.... 
the ~ourts m regard to for~1gn ~tates (Questionnaire No. II) would be desirable, it would obviously 
be difficult at the present time, m view of widely divergent doctrine and practice in this connection 
to reach a satisfactory agreement. ' 

!~~ Japanese ~overnment is, however, of opinion that it would be well to consider the 
possibility of C<?ncluding a convention under which foreign States would be subject to the jurisdiction 
of the courts m respect of acts accomplished by their organs in the conduct of business. The 
Government also thinks that it would be advisable to convene a conference of experts to consider 
this question in all its aspects, as set out in Questionnaire No. II. 

(Signed) N. SATO. 

Latvia. 

QUESTIONNAIRES Nos, 8 TO II. 

[Translation.] 
Letter of February 6th, I928. 

I~ Circulai- Letter C.L. 57, dated June 7th, I927, you transmitted to the Latvian Government 
Questionnaires 8, 9. IO and II, prepared by the Committee of Experts. for the Progressive 
Codification of International Law, and requested the Latvian Government to send its opinion as 
to whether the regulation by international agreement of the subjects treated in the above
mentioned questionnaires was desirable and realisable in the near future. 

The Latvian Government is fully convinced that the fixing of legal rules to govern international 
relations by means of collective conventions embodying full and precise stipulations in regard to 
reciprocal rights and obligations would, by eliminating force as a decisive factor and making right 
and justice the guiding principles in international relations, largely contribute to closer co-operation 
between nations and help. to consolidate the peace of the world. 

The Latvian Government ventures to make the following observations on the questionnaires 
adopted by the Committee of Experts at its third session: 

It has no objection to make to the report or to the draft Convention contained in Questionnaire 
No.8, asitisof opinion that the regulation of judicial co-operation in penal matters by means of an 
international agreement is desirable and realisable. The draft Convention, however, should 
provide that assistance may be refused in the case of offences justiciable by special courts set up 
under exceptional circumstances. 

The Latvian Government approves the conclusions of the report on the legal position of 
consuls (Questionnaire No.9), the regulation ofthis question by international agreement being highly 
desirable. It cannot, however, concur in the view that the category of honorary consuls should 
be abolished. It recognises, in principle, the force of the arguments for such a step, but thinks 
that it would be premature and impracticable, especially from the point of view of small States 
which would be compelled to reduce the number of their consulates if forced to dispense with 
honorary consuls. Such States could not for financial reasons, at least under present cond tions 
of economic instability, think of replacing honorary consuls- of whom incidentally Latvia has a 
very large number- by. consuls de carriere, as the cost would prove too heavy. 

The Latvian Government approves the other conclusions of the Committee of Experts in 
their entirety. It ventures to make the single suggestion that, if an international convention is 
concluded, it should state explicitly that the same person may exercise the functions .of consul 
and diplomatic agent. The report refers to " consuls who are charges d' ajjaires ", and thus appears 
to assume that the two functions may be exercised by the same person. This principle, however, 
is not yet universally admitted, and certain Governments insist absolutely on the distinction which 
should be made between the status of a diplomatic representative and that of a consul. 

We have no objection to the conclusions of Questionnaire No. xo (Revision of the classifica
tion of diplomatic agents). 

Questionnaire No. II (Competence of the courts in regard to foreign States) raises complicated 
and delicate questions. The Latvian Government, however, considers that the difficulties in th_e way 
of tl!e regulation of this matter by international agreement are not insurmo'-lntable. While the 
Latvian Government accepts the universally recognised principle of the immunity of States for 
acts which are the manifestation of sovereign power, it pronounces in favour of the principle_ that 
in certain cases, especially as regards acts performed by a State in the exercise of commercial or 
industrial activity, such State may be amenable to the jurisdiction of another State. 

The principles contained in the draft regulations adopted by the Institut de droit international 
in· 189I might usefully serve as a basis for future discussion. 

(Signed) G. ALBATS. 



Netherlands. 

QUESTIONNAIRES Nos. 8, 9, 10 AND II. 

Letter of ] anuary 9th, 1928. 
[Translation.] 

In a circular letter No. 57, dated June 7th, 1927, the Secretary-Generalof th~ Lea~e of Na~ions 
asked the Netherlands Government to give its opinion as to whether the regulatlo~ by mternatlonal 
agreement of the subjects treated in Q:uestionnaires Nos. 8. to II of the Co~mitt~ of Experts for the 
Progressive Codification of InternatiOnal L;lw was desrrable and realisable m the near future. 

Her Majesty's Government has noted with great interest th~ latest resul!s of the able work 
of this Committee of Experts and ventures to make the ·followmg observations: 

Questionnaire No. 8. 
The questions of the communication ·of judicial and extra-judicial acts in penal matters 

and letters rogatory in penal matters seems to have ~orne sufficiently ripe to be p~~ced on t~e 
agenda of an inte!-"llati~nal conference; it must~ re~d, how_ever~ that the de~mt10n of po~
tical offences, which will probably be necessary m this. connection, IS bound to mvolve certam 
difficulties. 

Questionnaire No. 9· 

In the opinion of the Netherlands Government, the question of the legal position and functions 
of consuls is not urgent, but if it were decided to deal with diplomatic privileges and immunities 
at an international conference, the legal position and functions of consuls should be considered at 
the same time. So far as this matter is concerned, the Netherlands Government desires to state 
at once that it dissents from the view of the honourable Rapporteurs (M. GuERRERO and M. MASTNY) 
that the class of honorary consuls should be abolished. 

'Questionnaire No. 10. 

With regard to the revision of the classification of diplomatic agents, the Netherlands 
Government takes the same view as with regard to Questionnaire No. 9, namely, that this question 
should be placed on the agenda of an international conference dealing with diplomatic privileges 
and immunities. The Netherlands Government would add that it favours the Rapporteurs' 
proposal to abolish the existing distinction between ambassadors and envoys of other countries. 

· Questionnair~ No. II. 

The Netherlands Government, holding it to be desirable that the much-discussed question 
of the competence of the courts in regard to foreign States should be discussed at an international 
conference, sh~res .the opinion expressed by Professor DIENA that an international agreement 
would be possible m regard to certain aspects of this· question. · A number of difficulties will 
however, be encountered in attempting to regulate .this matter. It will be necessary in particular' 
!O touch on th~ que~tion of_ the execution of judgments against the property of a' foreign Stat~ 
m the ~ountry ~n ~h!c~ the Judgment has been given. Even assuming that the majority of States 
~cceptmg the JUriSdiction of the courts are prepared to abide by the judgment of the court 
lt would neverth~less ~ desirable for this question to be settled at the same time as the subject~ 
matter of Questionnaire No .. II. 

New Zealand. 

QUESTIONNAIRES Nos. 8, 9, 10 AND II. 

Letter of September 22nd, 1927. 

I have the honour to acknowledge the receipt of your C L 57 1927 V f J th 1a · h 
Mf~re~~ ~ the Progr~ssive Codification of International La~ a~d in "repfy t~=t~te th~t 'Wis 

in alb~ ~~u::~~~~\~~j~:fs~~~;;!:!~~ :~ G~~~i~~if~~~selves with the attitude adopted 

(Si"gned) COATES. 



' 
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Norway. 

QUESTIONNAIRE No. 8. 

[Translation.] 
Lett-er of NovembM 3rd, 1927. 

With refer~nce to.you~ letter of June. 7th last (C.L.57. 1927.V) with regard to the question 
?f the Pr.ogresslv~ Codification of International Law, I have the honour to give you the following 

• Information: · 
In so. far as the communication of judicial and extra-judicial acts in penal matters and letters 

~ogatory ~n, penal ma!ters are concerned (document C.2ox.M.75-1927.V), the Royal Government 
IS of oprmon that 1t would be desirable to conclude an international convention on the 
questions mentioned in the draft of the sub-committee appointed by the League (document 
C.201.M.75·1927.V). -

The provisions of this draft are in no respect contrary to the actual Norwegian law, and the 
·Government would therefore be ready to accede to such a convention. 

· With regard to the different points of the draft, I would, however, point out that, in the opinion 
of ~he Royal Government, Article 2, paragraph 2, should not be drawn up in a manner to render 
obliga,tory the surren.der of a person in custody (wit~ his consent) when he is heard as witness 
by the court of a foreign State. According to the opinion of the competent Norwegian authorities, 
a draft would be preferable by which the surrender should take place if the special circumstances 
?f the particular case were not against such action. 

• (Signed) lvor LYKKE. 

QuESTIONNAIRE No.9· 

[Translation:] 
In reply to your letter of June 7th last concerping the Progressive Codification of International 

Law (Questionnaire No. g, Legal position and functions of consuls - document C.202.M.76. 
1927. V), I have the honour to inform you that the Royal Government is of the opinion that it is 
desirable to arrive at a regulation of these subjects by international agreement and that it is 
possible to frame such a regulation in the case of certain questions. 

The Norwegian Government is also of the opinion that the questions examined by the Sub
Committee of Experts are among those which could and should be regulated by means of a general 
convention. · 

It desires, however, to make the following observations: 
Any convention on these subjects should contain not only a clause stipulating the inviola-

·. bility of consular an:hives and of the official correspondence of consuls but also detailed rules 
on the conditions under which these prerogatives can be obtained. The inviolability of consular 
archives ought, inter alia, to be subject to the condition that these archives are kept separate 
from the private archives of the consul in question. 

Moreover, consuls belonging to the regular consular service should enjoy not only immunity 
from civil jurisdiction but immunity from criminal jurisdiction in connection with the exercise 
of their functions. · 

In addition to the exemption from direct taxes accorded to consuls in the regular consular 
service it should be stipulated that office furniture and effects intended for the use of consulates 
should enter the country free of Customs duty. . 

The Norwegian Government does not feel called upon to comment on all the conclusiOns 
submitted in the Sub-Committee's report; it desires to state, however, that it is una~le to endorse 
the criticisms. levelled by the said Committee against the practice of States employmg h?norary 
consuls. It considers this a_ very useful practice and could not accept any proposal armed at 
abolishing or restricting it. 

(Signed) lvor LYKKE. 

QuESTIONNAIRE No. 10. 

[Translation.] 
LettM dated March 24Jh, 1928. 

· · With reference to your letter of June 7th last, relating to the progressive codification of inter
national law, Questionnaire No. 10, Revision of the Classification of Diplomatic Agents (document 
C.20J.M.77·1927.V), I have the honour to inform you that the Royal Norwegi3:D Government 
cannot recommend that the classification of these agents should be modified m the manner 
proposed by the Sub-Committee of Experts. . 

The Norwegian Government considers, however, that the right to send ambassadors should be 
reserved exclusively for the great Powers, except when the Head of a State desires to b_e represented 
by an extraordinary ambassador (ad hoc) on any special occasion, such as the coronation or funeral 
of another Head of a State. 

(Signed) MOWINCKEL. 



Poland. 

QUESTIONNAIRES Nos. 8, g, IO AND II. 

Letter of December 31st, 1927. 
[Translation.] - . . 

In reply to your c~ular letter C.L.57.I927.V of ]1J!ie 7th last concernin~ the Progressh.:e 
Codification of International Law, I have the honour to mform you of the Polish Government s 
views. . 

I. The Polish Government considers that the questions relating to the communication of 
acts and letters rogatory in penal matters lend themselves to international codification, with t~e 
exception, however, of extradition procedure, which should only be regulated by means of special 
conventions (Questionnaire No. 8). Nevertheless, the Polish Government reserves the ~ght to 
state its views on certain modifications which might be made in the provisions of the prelrminary 
draft annexed to the report of the Sub-Committee of Experts. · 

2. The regulation of the functions of consuls and their legal position might, in the Polish 
Government's opinion, be usefully discussed by a diplomatic conference convened for this purpose 
(Questionnaire No. g). · 

3· As regards the classification of diplomatic agents, the Polish Government considers that 
certain drawbacks in the present system might be capable of removal by international action. 

Certain States which invoke the prins:iple of reciprocity refuse to allow others to be represented 
by ambassadors, or only grant this right" as a special concession. The result is a tendency to divide 
States into two ca~egories: those which enjoy the right of embassy and those obliged to acquire it. 

One of the three following solutions might remedy this state of affairs: 

(1) Appointment simply of ambassadors and charges d'affaires p.i. without intermediate 
classes; . 

(2) Appointment of ministers (envoys) and of charges d'affaires p.i. without intermediate 
classes; 

(3) · Appointment within the scope of the four existing classes of diplomatic· 
representatives •. but _their rank to be determined solely by the appointing State and without 
compulsory reciprocity. 

This last solution seems to be the most practical one. · .. 

4· . The Polish Governme~t considers the international regulation of the competence of 
courts i~ regard to States carrymg on commercial or industrial activities (Questionnaire No. II) 

· to be ~es~able. Such an arrangement could not, however, be introduced without at the same time 
establishmg a procedure 'Yhic~ would govern the seiz~re of the property of a foreign State and 
take acc?~t. ~f the sov~r~1gn nghts of States. . In particular the absence of provisions concerning 
the adiDISS!bility and linnts of seizure is liable to have consequences harmful to good relations 
between States. · 

(Signed) Th. GWIAZDOWSKI. 

Portugal. 

QUESTIONNAIRES Nos. 9 AND 10. 

[Translation.] Letter of December 31st, 1927. 

to s!~~inftoyour~:L·S7·.I927dVofJune7thlast,undercoverof which yo~ were good eno~gh 
Codificat· e our ques 1.onnarres rawn up by the Committee of Experts for the Progressive 
Portu :en of Internattonal Law •. I haye the honour to communicate herewith the views of the 

and f!::ctio~o;;:~:~; :dQ~e:t~~:s~::Sof t~dc~~sffi~~~~nr~p~t~velyt~th t~e legal position 

theseA~~:f:d:ot~= ~:g~J}si~ion and .functi~ns of co.nsuls, the Port~~:,~ ~o~~~~~~nt, believing. 
the conclusions formul~ted eb; t~:S:~~~!~~~:erna~~o~~ aftee~h~ has no objection to make to 
are in keeping with treaty law and practice ~f ~o;t ~~un::tes~lt e matter. These conclusions 

allow~::~:b~ot~~~~~~~~ ~:tf~~Jsc couche~ int som_etwhhaht inelasti~ ~erms which would only 
has been granted. ommumca e WI t e authonbes when the exequatur 

This formality usually takes so f · h 1 . . · · 
would be inconvenient in certain c~ :~· smce t e local authonbes have to be consulted, and it 

Usually thiS. difficult . b eave consu ar posts vacant for any length of time 
. Y IS overcome y provisional r ·r t h" h · 

seem desirable in the text which is finally adopted. ecogni Ion, o w ic some reference would 
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The .~cillty in question was avoided in the drafting of the·Treaty of Commerce betwee~ rw 
Great Bntam and Portugal. The relevant passage reads as·follows: 

" . 
• • · they [consuls] shall not enter upon their functions until after they shall have 

been. approved and admitted in the usual form by the Government to which they are sent " 
(Article I8). · 

. . The in"violability_ of c:onsuiar archives is an essential_pri~ciple, w!llch must always be recognised 
m t~e of war and m tune of peace, whether embodied m treabes or not. Some conventions 
proVIde t~at consular papers must always be kept apart from the books and papers relating to the 

• trade or mdustry in which the consul is engaged. The two principles are embodied in Portugal's 
consular conventions with other countries. 

As for immunities and exemption from taxation, the Sub~Committee's conclusions ~e judicious. 
The consular conventions signed by Portugal contain. however, a few exceptions to the rules laid 
do~. Thus, the Convention concluded with France on July nth, I866, provides that consular 
officials shall be exempted in both countries from the obligation to provide billeting accommodation 
for troops and from all kinds of direct taxation (except land tax) when they are not nationals 
of the country in which they exercise their functions. They enjoy, moreover, personal immunity, 
except for acts defined as crimes in the penal laws. · . • 

. Moreover, they are not hound to appear in court as witnesses. 
The Convention of September 30th, 1868, with Italy, the Convention of February ust, 1870, 

with Spain, and the Convention of December Ist, I88o, with the Netherlands, contain the same 
provisions. ,The agreements concluded at more recent dates merely provide that consular officials 

. shall, subject to reciprocity, enjoy all the privileges, exemptions and immunities granted to the 
representatives of the most-favoured nation. . 

In the event of a general convention being concluded between States, Members or non-Members 
of the League of Nations, on the lines of the Sub-Committee's proposals, these obsolete provisions 
would no longer hold. 

With regard to the questionnaire on the revision of the classification of diplomatic agents 
adopted by the Committee of Experts at its session in March and April of this year, I have the 
honour to inform you that the Portuguese Government is in agreement with the conclusions of 
the Sub-Committee's report, which differ in no way from the opinion of the Portuguese diplomatist 
and jurisconsult PINHEIRO-FERREIRA, who, as early as 1830, laid down the principles now 
under discussion as follows: 

" When once this class (ambassadors) has been abolished as unconstitutional, as well 
as the ceremonial attaching to it, which is no longer in keeping with the customs and ideas of 
our times, the appellation • ambassador • will naturally devolve o~ the ministers, who are at 
the present time held to belong to the second class but who will henceforth occupy the 
highest diplomatic rank. " 

I will communicate as soon as possible the ~ews o.f the Portugues~ G?vernm«:nts. ?n 
Questionnaires Nos. 8 and II, which deal respectively Wlth the commu~1cat1on of JUdi~lal 
and extra-judicial acts in penal matters and the competence of the courts m regard to fore1gn 
States. The delay in answering these questionnaires is due to the fact that the Government 
Departments concerned have not yet sent in a statement of their views, but I hope to receive 
them at an early date. 

I would request you to be so goo~ as to. COffi!Dunicate this !etter to the Chairman of the 
Committee of Experts for the ProgresSive Codificatlon of Internatlona.). Law. 

(Signed) DE BETTENCOURT RODRIGUEZ. 

Roumanla. 

QUESTIONNAIRES Nos. 8, 9• IO AND II. 

Letter of Decemb~ 23rd, 1927. 
[Translation.] 

In reply to your C.L.57 of June 7th last concerning the questions put by the Commi~tee of 
Experts for the Progressive Codification of International Law, I have the honour to mfonn 
you that: · · 
. I The Roumanian Government is of the opinion that the ~ification of the mode of 
comm;nucation of judicial and extra-judicial acts and letters rogatory m pe~al matte~ bY: means 
of an international agreement is an imperative necessity so as to ensure effectlve repression m penal 

matters. d f · t · · As the Committee of Experts o~y ask«:d the Go":~ents conc~rne o~ a succmc opm1on.on 
the possibility of achieving the mternational codificatiOn of this questlon, the Roumaruan 
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Government will confine itseH for the moment to stating that it is disposed to accept the principles 
contained in Professor ScHCCKING's report and in the draft convention whic~ was. annexed 
thereto, while reserving the right to discuss each text separately when the draft IS put mto final 
shape and is submitted to a conference on the codification of international law. 

Accordingly, the Roumanian Government considers that it would be well to continue the work 
in progress with a view to the elaboration of a general extradition convention and of a general 
convention for the unification of the mode of transmission of letters rqgatory, both these conventions 
being essential to ensure the effective application of legal penalties. . 

The Roumanian Government unreservedly approves the proposal to prepare a draft convention 
concerning the communication of judicial and extra-judicial acts and of letters rogatory in penal 
matters, and considers that this will constitute an important first step towards the elaboration 
of an international penal code. . 

2. As<£egards the question of the legal position and functions of consuls, and that of the· 
revision of the classification of diplomatic agents, the Roumanian Government considers that their 
discussion depends on the expediency and practicability of concluding an international agreement 
on these subjects. 

3· The Roumanian Government is of the opinion that, the questions relating to the 
competence of courts in regard to foreign States and the effect of the most-favoured-nation clause 
not yet being " sufficiently ripe " for the conclusion of an international agreement at the present 
time, theit discussion should be postponed until a later date. . 

(Signed) D. GHIKA. 

_ Salvador. 

QuEsTIONNAIREs Nos. 8 To II. 

[Translation.] 
Letter of ] -un6 6th, 1928. 

In reply to you.r C.L.57.1927, o~ June 7th, ~927, addressed to the Minister for Foreign Affilis 
of S~vado~, I am instructed to bnng to your notice my Government's opinion with regard to 
Quesbonnarres Nos. 8 to II. . 

I have. the h~nour to .inform you that my Government considers both desirable and realisable 
the regulation by mte~abonal agreement of the four questions investigated by the Sub-Committees 
formed by the Comm1ttee of Experts for the Progressive Codification of International Law. 

(Signed) Gustavo GUERRERO. 

South Africa. 

QUESTIONNAIRES Nos. 8, 9, IO AND II. 
' . 

Letter of December 21st, 1927. 
With reference to your C L 57 19 7 V f J · h 1a . 

His Majesty's Government in. the U .2 . • o une 7~ st, I have ~he honour to inform you tha 
in Questionnaires 8 9 xo and II ~:u~~ S~ut~hAfnca do.not constder the subjects mentionedl 
Codification of Inter'national Law desirable anyd reeali~obml~tteteh of Experts for the Progressive 

. . • sa e 1n e near future. 

[Translation.] 

Spain. , 

QUESTIONNAIRES Nos. 9 AND IO. 

Letter of ] a_nuary 31st, 1928. · 

(Signed) Stanley EALES. 

~ith reference to your communication C L 5 of J · . · 
murucate the !ollowing observations made b . fhe c une 7th last, I have the honour to com· 
Government wtth reference to certain of the qyue t' o~petent Department of His Ma]'esty's 

s . tonnatres annexed thereto. · · 
Questionnaire 9· - Legal Position and Functions of Consuls. 

After a careful · · · Dep exammabon of the question referred t . h' 
artment begs to state, with regard to the exequatur whi oh 1!1 tth ISfidoc~ent, the competent 

' c 15 e rst pomt dealt with in the 



-81-

~oncl~sions as ame~d~ after the discussions in the Committee, that, as there has been and s£1 ~ 
J(s a difference of oplDlon as to whether the consul is or is not a • public minister " it is desirable 
as recommende~ by the ~mmittee of E~erts) that the legal status of consuls shouid be regulated 

. or ~ended by m!~atto!lal agreement, m order to avoid difficulties which arise or may arise 
owmg t~ the co~fhctin_g VIews held ~y each nation in the matter of prerogatives and privileges. 

While agreemg ~th the Committee that, notwithstanding the extreme importance of the 
office, a consul's functiOns do not permit of his being regarded as a public minister the Depart
ment would add that the public minister is accredited by the head of his State, that is, by his 
Gov~rnment t~ th~ head of another. State, ~hat is, to another Government, and has recognised 
:pu~li~ and o~c1al status, corresponding to his full and absolute representation of the State as a 
]undic~l enttt~ .. He thu~ :po~~ the represent~tive character, fllhich is th1 essential quality 
reco~d by ]unst~ as d1stmgwshmg t~e d1p~omat~c agent, who is the im.mediate representative 
of his Gov~rnment. m all matters affectmg his nation. The consul also 1s accredited, but only 
after the diplomatic agent has presented the corresponding letters patent to the Government 
and th~ ~xequatur has been granted by the latter. Moreover, he is accredited to the various local 
authonttes (m order t~ tra~sact business with them) in a certain district only, which constitutes 
the consular area specified m the letters patent, and in which alone he may perform his duties. 

· The competent Department agrees that the consul should enter upon his duties as soon as 
the exequatur has been granted him. In places where a consulate already exists, however, it is 
a common practice for the successor to take up his duties before the letters patent have reached 
the Gove~ent. Although this practice in no way affects the above-mentioned principle, some 
reference IDJght be made to. it in order to avoid any undue rigidity in its application. 

The Department also agrees that the exequatur may be withdrawn without the right to 
demand explanations. 

As regards the second point, concerning the inviolability of the .consular archives and corre
spondence, this is highly desirable. The Committee's conclusion should, however, be amplified to 
some extent, as it might be said that this inviolability should extend to the consular office as a 
whole and not be limited to the archives. Even if it is possible to separate tht>se from the rest 
of the office equipment, it is only natural that in many cases documents should exist elsewhere 
than in the archives proper. Moreover, the principle of establishing a prerogative applicable to 
part of the office only, whereas the whole constitutes consular equipment, would appear to be too 
narrow. 

With reference to the third point, concerning civil immtffiity, the Department agrees with the 
Committee's conclusions provided they are liberally interpreted; that is to say, provided this 
immunity is established or recognised in r~pect of all acts conntcted with .the performance of 
consular duties. · 

The competent Department likewise approves pOints 4 and 5 of the text of the amended 
conclusions, denying criminal immunity and the right of asylum. 

As regards taxation, which is _the last point dealt with, the Department agrees that consuls, 
i.e., consuls de ca"iere, should be exempted from direct taxation. In the case of other taxes, 
the principle of reciprocity should be established in all cases, as is done in Spain, and they should 
also be exempted from certain taxes such as inhabited-house duty, and some other municipal 
rates. Moreover, it is desirable that the practice followed in this country with· regard to Customs 
duties should be made compulsory and general, subjec;t to reciprocity. Articles forming t~e actual 
.equipment of the consular office should be allowed mto the country duty-free, and th1s should 
also apply to furniture, with the exception of what might ~e te~ed luxuries, carriages, etc., 
brought into the country by the consul when he takes up hJS residence there. 

On the question of precedence, the Department also agrees both as regards its establishment 
according to the date of the exequatur and the precedence of consuls de ca"iere ?ver honorary 
consuls In this connection in view of the present stage of development of the functions of consuls 
and th~ many and varied f~rrns in which they are exhibited and exercised, we consider it advisable 
that the title of • honorary consul'' and • honorary vice-consul " should be abolished and sub
stituted by the term • first- and second-class c~nsular a~ents :·. In many c~, in order to meet 
a country's requirements, a regular consulate 1s e~tablish~ m a place 'Yhich _already possesses 
an honorarv consul. The latter accordingly feels himself slighted when hJS duties are .t~en over 
by an official of higher rank and he is thus deprived of his status. Moreover, recogrubon of the 
consul de carriere would mean the withdrawal of the exequatur ~om the honorary consul o~ the 
existence in the same place of two c~nsuls _equally accredi~ed, ne1t.her of them bemg subordinate 
to the other in administrative rank, m which case the seruor offic1al, although he may be called 
consul-general, is obliged to renounce _his functions in favour of the new, arrival. On the other 
hand if honorary consuls were known as consular agents, the presence m the same place c;>f a 
cons~ de carriere would not affect them in the same way, and they would be called and recogrused 
by a name more in keeping with their true status. 

Questionnair1 xo. - Revisio~S- of th6 Classification of Diplomatic Agents. 

After due examination of the matter dealt with in this questio_nnaire, ~d th.e proposal of ~he 
Committee of Experts that representatives of the fin:t three categones me~t10ned l!! the Regulati~? 
of Vienna as completed by the Aix-la-Chapelle Protocol s~ould be des1gnated a!Jlbassadc;>rs , 
th t t Department does not feel able to support the VIews expressed by the sa1d Comm1ttee. 

e compe en . . . 1 . t ti" d · d 
There resentative quality, .which is ~t1al m _dip omatlc repr~n a <?D• an m accor. ance 

with whicJf the public minister acts as the JIDmediate representab_ve of his_ Government m all 
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matters affecting his nation, is the same for all diplomatic representatives, from the amb!lssador 
d wn to the charge tl' aft aires. In this connec;tion, the view~ expounded by the Comnuttee of 
E~s represent the true legal doctrine admitted in diplo~at1c law. Neverth~less, as regards the 
presumption that the terms of Article 2 of the Pro~ocol of V1enn~, namely, that only ambassadors, 
legates or nuncios shall possess the representative ch~acter . , are .obsolete and should no~ be 
revived, the competent authorities are of opinion that, m making this statement, the Comnuttee 
may not have fully analysed its real meanin&"· . . 

The representative charact~r referred to 1!1 th~ a!bc~e m. no way detracts from t~e representa-
tive quality nor does it establish any essential distmcbon m the matter. It consists, as stated 
by PRADIE~-FoDtRt, in the fact that the ambassador, i? addition to representing t~e interests 
of the country like other public ministers, represents especially the person of t~e sover~Ign or Head 
of the State; and this is the reason why the great Powers _(as formerly the nations. w~ch po~ssed 
an absolute monarchy), in all their manifestations, especially th?se connected. With ~terna~onal 
relations, desire their strength and pow~r an~ !he positior;t they WIS~ to occupy~ the Ir;tt~rnat.IOnal 
community to be r~presented by public m1msters holding the h1gh and spec1ally distmgmshed 
rank of ambassador. · . 

It ·is true that all nations are equal in natural law, and, in stating this, the League's Committee 
of Experts merely reaffirms a principle laid down in all legal works and by all jurists dealing ~th 
the subject. This equality in the eyes of the law, however, in no way excludes the real inequality 
to be found both in nations and in individuals. In the former case, it is a consequence of the liberty 
and independence which each country develops to the best of its ability, in accordance with the 
means at its disposal and in harmony with its special aptitudes and conditions. Consequently, 
this inequality may'be said to be placed by law on the same footing as equality itself. Ndthers 
is the question affected by the form of government; a report by the French Ministry of Foreign 
Affairs, dated April 19th, 188o, states, with reference to the title to be given to ambassadors, 
that " to call them ambassadors of France instead of ambassadors of the French Republic would 
be an infringement of the principle followed since 1870 ". This statement is based on the represen
tative character given to ministers of that high rank at the Congress of Vienna in view of the fact 
that, in the case of monarchies, " the ambassador represents the person of the sovereign ", as 
stated in the report. · 

Moreover, the rank of ambassador is founded on the acts involved by international relations 
betw~n States. Diplomatic representatives are appointed to attend to foreign interests, and may 
be sa1d to act as mandatories of the Chief of State and the Governments; and as Governments are 
n~~rily obliged to get into touch with the agents of other nations in order to discuss and defend 
the1r nghts and interests and all matters concerning them, they are bound, in their negotiations, 
~o c~mform to certain. rules ~f etique~te and ceremonial, in order to avoid friction and umbrage, 
m VIew of the actual mequality mentioned above. Consequently, the need arises for a classification 
of ag:ents, and as any classification implies division into grades -higher and lower - there must 
be different grades of diplomatic ageflts. Diplomatic etiquette requires that officials of the first 
class, namely •. ambassadors, should be accorded a more elaborate ceremonial and a greater degree 
of representation. 

I! is therefore the opinion of the competent Department that the rank of amb~dor when 
est~~lished .bY one nation an~ reco~sed by another, .implies a recognition by the latter 'of the 
po~1b?n which the .former nation des1res to occupy, or 1ts esteem for the latter either on account 
of 1ts 1mportance or owing: t~ certain affinities of race, dominion, political or co~mercial interests, 
etc .•. and s~oul~ thus~ distmct from other ranks, without, of course, affecting the representative 
quality which 1s e~nbal to ~very class of diplomatic agent. 

. :s regard;! mm1~te!S res1de!lt• a term. rarely used for representatives, this is a category which 
!l11g t ~ abolished m mtematlonal relations, although it still exists as an administrative grade 
m certam countries. · 

~~Jefficoncluding .our remar~ in. ~eply to th~ questions. asked by the Committee of E2tperts, 
we s 0 e to mention the desirability of abolishing the term "extraordinary" which is ·ven 
t~a~~dor~. and that of ".envoy extraordinary " given to ministers plenipotentiary as n~her 
?. e~~ra~~ili~i~~!ed /:id that capacity, both beir;tg. accredited 'permanently to a post .. • The word 
definite objecC co then be reserved for mlmsters on temporary or special missions, with a 

We have no objection to make to the use of the term "envo "· a.i hi h. · 
of Experts desires to substitute for charg~ d' II . thi y m gener • w c the Committee 

In short in dan · h .a aJres, as s appears to be a sound proposal. 
into the follo~:~~~gori~~t the forego~r;tg observations, diplomatic agents might be divided 

I. A~~assadors, Legates and Nuncios. 
2. M1msters Plenipotentiary. 
3· Envoys. 

(Signed) ALMEIDA. 
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Sweden. 

QUESTIONNAIRES Nos. 8, 9• 10 AND II. 

[Translation.] LeUer of Decembtr 29th, 1927. 

_In a letter dated J~ne 7th, 1927, you were good enough to forward ~e a letter from the 
' Charrman of the Comm1ttee of Experts for the Progressive Codification of International Law 

document C.2oo.~·74-I927.V) t<?gether with the questionnaires and reports mentioned in this 
letter and concernmg the followmg, among other, subjects: 

(1) -C<?mmunication of judicial and extra-judicial acts in penal matter$ and letters rogatory 
m penal matters (document C.201.M.75-1927.V); 

(2) Leg~. position and functions of consuls (document C.202.M.76.1927.V); 
(3) ReVlSlOn of the classification of diplomatic agents (document C.20J.M.77.1927.V); 
(4) Competence of the courts in regard to foreign States (document C.204.M.78.I927.V). 

I_n pursuance of the wish expressed in your letter, I have the honour to state hereunder the 
Swe<ii:sh ~overn~ent's views regarding the subjects dealt with in the above-mentioned 
queshonnarres. · 

~I) It seems _both desirable and realisable to draw up, by means of a general convention, 
proV1s10ns conce.rnmg the communication of judicial and extra-judicial acts in penal matters and 
letters rogatory m penal matters. It is believed that the modified draft convention on the subject 
would be. very suit~ble as. a ba~is of discussion, especially as this draft takes into account the main 
r~ults already achie~ed m t~s sphere by means of separate agreements and extends their scope 
still further. The mam guesbon to be answered is what is to be the chief rule limiting the obligation 
of States to co-operate m this respect. A clause confining such co-operation to cases in. which 
extradition might be involved would restrict it more than is done in a number of separate 
agreements, including the majority of those concluded by Sweden. Apart from the general rule 
that the offence under consideration should not be a political one, the most natural solution 
would seem to be to confine the obligation to co-operate to offences punishable under the law of 
the State to which application is made. Generally speaking, it hardly appears desirable to seek 
to compel a State to give its assistance in punishing acts which it does not itself regard as calling 
for prosecution. 

Further, this obligation should, of course, not be imposed t>n a State in cases which affect its 
sovereignty or its security. · 

(2) As regards, secondly, the question of the regulation of the legal position of consuls by 
international convention, the considerations put forward in the Rapporteur's conclusions and 
modified as a result of the discussions of the Committee of Experts meet with general approval 
in Sweden. As regards exemption from direct taxes, we venture, however, to refer you to the 
annexed aide-memoire on the stipulations of the Swedish law in this connection. As regards 
the question of precedence, it would be necessary to examine whether the importance of consuls 
de carriere would not justify the adoption of a clause providing that consuls d1 carrier1 in charge 
of a consular area sh0uld have precedence over honorary consuls-general. 

· (3) The next question which arises is whether it is desirable or not to revise the classification 
of diplomatic .agents as established by the Congresses of Vienna and Aix-la-Chapelle. As the 
Rapporteur points out, the precedence accorded to ambassadors over ministers plenipotentiary 
was based on the idea that the former represented, in addition to their Government, the person 
of the monarch. Hence it seems evident that, since the recognition of absolute equality of rank 
between monarchies and republics, no less than between large and small States, this differentiation 
between diplomatic agents with identical functions has lost its raison d'4tre . . If the inequality 
still existing in this respect ~tween amb~dors and mini~ters plenipotentiary, which is ~herefore 
now an anomaly, were abolished, the arbitrary element m the present system would disappear; 
it does not seem fair that two States, whether large or small, should be able, by means of a bilateral 
agreement reciprocally conferring on ~heir rep~esent~tive~ t~e ran~ of ambassadors, t? place the 
representatives of other Governments m a pos1tion of infen_onty wh1ch, however formal1t may _be, 
nevertheless constitutes a real disadvantage. The Swedish Government would therefore Vlew 
with satisfaction the adoption of measures aiming at establishing a single class for all diplomatic 
agents accredited by one head of State to another. . . · . 

(4) Concerning the question of the competence of the court~ m rega~d to foreign ~tates, t~e 
Swedish Government is of the opinion that the conclusion of an mternational convention on this 
subject would be most desirable. . . . . 

The rules of law hitherto adopted m most countnes under which the. courts have gtven 
States the benefit of an extensive immunity from jurisdiction are beco~mg more an~ more 
unsatisfactory as States extend their activities in the industrial and commercial sphere and m that 
of transportation. . . . . . 

. Yet another consideration demands attention m this connection. In the ~t. few years, 
States have, to an increasing degree, concluded arbitral conventions based on the pnn~1ple that _all 
disputes of a legal nature should be referred either to the Permanent Court of International Justice 
or to special arbitral tribunals. 



The countries which have accepted arbitral conventio?s of t~i~ kind have thereby recognised 
the principle that any dispute arising out of the commerctal actlvtty of States may be referred 
to a court, even though the latter is of an international character. . 

As a general rule, however, it is better that these questions s~ould be referred to the ordinary 
courts which deal with disputes of the same nature between pnvate persons. . 

As regards Swedish case-law, there.is no precedent in the judgments of_the Supreme Court 
concerning the extent of the immunity enjoyed by forei~ S~ates. C?ther _Swedish cour~s. h?wever, 
have displayed a tendency not to recognise such immuruty m cases m which the lawswt. anses out 
of the commercial activity of a foreign State. This is a natural attitude for the Swedish courts 
to adopt, since the Swedish State is in this respect on a footing of complete equality with priv~te 
individuals and therefore cannot evade the obligation to plead before a Swedish court in connection 
with acts which concern the administration of business and are not acts of sovereignty. 

(Signed) Eliel LoFGREN. 

ANNEX. 

[Translation.] 
Fiscal b:nmunity. 

(A) Income tax. 

As regards fiscal immunity, all the members of the staff of the foreign consulates in Sweden, 
together with their servants, are exempt from income tax as follows: 

(r) If tMy are not Swedish subjects. - On income other than that which they derive from real 
estate situated in Sweden, from undertakings carried on in the Kingdom, or from emoluments, 
salaries and pensions of Swedish origin; if they belong to the unpaid staff of the consulate they are 
nevertheless subject to tax, together with their servants, in respect of dividends on shares of every 
description in Swedish incorporated companies, joint-stock banks or business companies. 

(2) If tMy are Swedish subjects. - On the income which they derive from their employment 
in the service of the foreign Power. · 

(B) Tax on capital. 

Foreign con~uls, as ":ell as their do~stic staff, are exempted from taxation on all capital 
other than !hat. mvested. m Sweden, provtded they are of foreign nationality. 
. By c:tPttal mvest~d m Sweden, t~e law means real estate situated in the Kingdom·, capital 
mvested 1~ th: establishment o~ workmg funds of undertakings operating in Sweden, and shares 
of every kmd m such undertakings. 

(C) Tax on motor~ars. 
\. 

. Under Art~cle 2 of t~e Royal Decree of June 2nd, 1922, concerning the tax on motor-cars, the 
Kmg rna~, sl.!bje~t to rectproctty, exempt from this tax the members of foreign consulates who are 
not Swedish subjects. 

(D) Dog tax. 

A Royal Decree dated May 17th 1923 imposes a compulso t d 1 . · 
protvtisionfexempting foreign consuls f;om tlrls tax; in practice, h~e~:r ofueyog~e e!e~pn~!r!sn~ 
rna er o courtesy. . ' 

Switzerland. 

QUESTIONNAIRE No. 8. 

[Translation.] LeUer of January 23rd, 1928. 

With reference to our letters of December 13th and 1 th . · . . 
Nos. 9 and roof the Committee of Experts for the Progres .9 C 13·6' c!>ncermng Quesbonnatres 
we hav~ the honour to transmit to you herewith a state stve o 1 cab~n of I~ternational Law, 
c~n.clu~t?n of a general convention on the subject of Questio~:t ~/ o8ur vtewls wtth regard to the 
0 judicial and extra-judicial acts in penal matters. e 0 • • name y, the communication 

. (Signed) MonA. 
1 · The Swiss Federal Council is not d t . 

~o conclude an international convention on fh:~~:mu~i:r out?~hdit. ~hat it would be impossible 
m ~>~;nal matters. As the Sub-Committee's re rt ton o JU ctal acts and letters rogatory 
~rtaub:mmon principles in this connection Ifwou;3~hs, ;nost Governments already follow 
o em y these principles in a general con~ention. It hr~drehappear to be possible definitely 

. s 0 
• owever, be noted that widely 
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di~erent concep~ions still exist, the divergency being such that complete agreement on. eve;y- , ~ 
po~t woul~ be difficult t<;> attain. At the present time there would be little chance of concluding 
an mternatlonal c~nve~tion ~ess the scope of that convention were limited to securing general 
agrhi~ehment on certam pomts which most countries now regard as accepted facts and on the principles 
w c govern present-day practice. 

2: It ~ay also be asked whether the proposed general convention is really necessary. In 
Qu~stionmure No. 8, frequent reference ~s made ~o the H~e Conyention of November 14th, 1896, 
reVIsed on .July 17th, I 90S, a convention, wh1ch deals, •n~r al1a, with the service of documents 
and compliance with letters rogatory in civil matters . 

. In framing its draft ~greement for the regulation, in penal law and procedure, of questions 
, wh1ch ~e-at any rate m part- analogous to those dealt with in the Hague Convention, the 

Cm.mmttee ~f Experts seems to a certain extent to have taken this document as its model. 
SWJtzerl~nd IS a ~a;tY to the Hague Conv~ntio~ on civil procedure and to the other Hague 
Conventions on c1villaw. Generally speakmg, 1t may be said that the Confederation had not 
concluded any- special treaties on this·s_u~ject, nor had the other States subscribed to any appreciable 
num!J:er of bilateral agr~ments on Civil law and procedure. The Hague Conventions therefore 
supplied ~ very perceptible omission. The same, however, hardly applies in the case of judicial 
c~-operat.10n. The twenty or so extradition treaties which Switzerland has already concluded 
With ':anous countries alJ?ost all contain provisions regarding the service of documents and 
regarding lette~ rogatory m penal matters, as well as rules on the following concomitant points: 
the confrontation of accused persons, the appearance of witnesses in foreign courts, the issue of 
deeds! the communication of judgments, the settlement of costs connected therewith and the 
question of t~e languages to be employed. The following treaties may be mentioned: with 
Germany (Articles 12 to IS), with the Argentine {Articles IS-17 and 21), with Austria (Articles 
I~-23), with Belgium (Articles 13-IS), with Spain (Articles 13-16), with.France (Articles 12-IS), 

.. With Greece (Articles 17-20)\ with Hungary (Articles 18-23), with Italy (Articles 13-16 and the 
annexed Declaration), with Luxemburg (Articles 14-17), with Monaco (Articles 14-17), with 
Paraguay. (Articles 16, 17 and 21), with the Netherlands (Articles 12-17), with Portugal (Articles 
IS-I!>), w1th the Kingdom of the Serbs, Croats and Slovenes (Articles 14-18), with Salvador 
(Art1cles 14-17), with Uruguay (Articles 18-21). The extradition treaties which Switzerland has 
concluded with the United States of America and Great Britain alone contain no express 
provisions on "_complementary" judicial co-operation. Switzerland may be said to have obtained 
by means of these numerous bilateral treaties a degree of judicial co-operation in penal matters 
sufficient to meet her requirements. Experience woves that the greatest need for judicial co-opera
tion arises in the relations between neighbouring States; it is of less importance in relations with 
other States. Switzerland herself has been able to appreciate this fact, since only in her relations 
with the four neighbouring countries does judicial co-operation in the matter of extradition and 
penal questions connected with" complementary" judicial co-operation occur with any frequency. 
She rarely has to co-operate with other European States, and hardly ever with States in other 
continents. Of the States. with whom Switzerland has concluded extradition treaties -
agreements, that is to say, which contain provisions regarding the service of documents and 
regarding letters rogatory- there are some which for years on end have not had occasion to submit 
any request for judicial co-operation; nor have they received any request from Switzerland. 

The other States have also settled in special treaties - most of them in their extradition 
treaties - the question of " complementary " judicial co-operation in penal matters. In certain 
respects, but not in all, the principles followed coincide with those which Switzerland herself ~as 
adopted: thatistosay, thattheirjuristicconceptionsarethesameasour own. There already e"_lsts 
therefore in the matter of judicial assistance a fairly comprehensive set of international rules wh1ch, 
though they are not uniform, would seem to. be adequate to the present situation. Bilat~ral 
treaties also possess this advantage over general conventions - they make it easier to take m~o 
account, if necessary, certain special conditions in the relations between two countries, due to the1r 
geographical situation and their similar legal and intellectual outlook. In view of the above 
considerations, it becomes impossible to say outright whether a general convention would really 
supply an existing need. 

3· The Rapporteur of the Sub-Committee says that there exists no intimate connection be~ween 
extradition and complementary judicial co-operation, and that the present attempt to am":e at 
codification should not be abandoned owing to the fact -recently brought out by the Co~ttee 
of Experts -. that extradition is a question which is not yet sufficiently ripe for so~~hon by 
international agreement. Though we would not go as far as to sa~ that «:xtradit1o~ and 
complementary co-operation could not be regulated separately on an mternational basiS, '!'e 
nevertheless feel that their close relationship should be borne in mind. Extradition, together WI~ 
other matters dealt with in most extradition treaties, does, in fact, constitute the whole of what IS 
meant by "international judicial co-operation in penal matters", though extradition is only a 
part, albeit a most important part, of judicial co-operation. Extradition, therefor«:, should not be 
separated from the other forms of judicial co-operation, nor should the latter be codified separately 
unless the need for such separation is really felt. As this does not appear to be ~e case, 1t would 
be preferable to wait until the law of extradition, in the strict sense of the term, IS also ready for 
general international settlement. . . 

4· With regard to the draft convention proposed by the Committee, the first article of th!s 
convention which concerns measures of enquiry would give rise to serious objections. Under ~his 
provision the contracting States would undertake to assist each other, in almost every vane~y 
of penal question, by conducting judicial enquiries. Such co-operation could only ~ refused m · 
the case of political crimes, or if the State applied to considered that such co-operation '!'o~~ be 

'prejudicial to its sovereignty or security. The degree to which Switzerland co-operates JUdicially 
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\<'aries considerably, according to the country concerned. The Confederatio!' ~variably. refuses 
to co-operate, not only when the offence is of a political charact~ but w_hen. 1! IS of a ~tary or 
fiscal nature, or when the act which has led to the request IS not Justi~ble at S.WISS ~w. 
Assistance il granted to some countries in all o~ences at ordinary law, ;;ometunes even. m police
court offences (contraventions); to other countnes, however, asslStance IS only granted.~ the case 
of offences which, under the provisions of the various treaties, give rise to extradition. The 
considerations which detennine the extent of co-operation are the special needs, and even ~he 
details of judicial procedure, in the other contracting State. The fact that the proposed convention 
would be open to all States might complicate matters, in that all the contracting Parties ~ght ~ot 
perhaps interpret in the same manner the obligations assumed by them under the reoproaty 
clau~. . • 

We need not dwell on the other provisions of the draft convention, though these might call 
for comment; our observations with regard to Article 1 concern the most important part of comple
mentary judicial assistance. 

In the~ circumstances it would perhaps be wise for the League of Nations to forgo, for the 
present, the preparation of a general convention, leaving the various States to reach agreement 
by means of bilateral treaties. . 

[Translation.] 

QuESTIONNAIRE No. 9· 

Letter of December rJth, 1927. 

In a letter dated June 7th last you were good enough to transmit to us four new question
naires drawn up by the Committee of Experts for the Progressive Codification of International 
Law on the followmg subjects: 

I, Communication of judicial and extra-judicial acts in penal matters and letters rogatory 
In penal matters; · 

2, Legal position and functions of consuls; 
3, Revision of the classification of diplomatic agents; 
4, Competence of the courts in regard to foreign States . 

• 
Questions I, 3 and 4 are still under consideration, the results of which we hope to be able 

to communicate shortly. 
As regards the legal position of consuls, we have the honour to inform you that the Swiss 

Government would contemplate with satisfaction the possibility of an international settlement of 
this matter. In its opinion it is unquestionably desirable that the various countries should arrive, 
by a general convention, at a certain minimum settlement in the form of agreed rules. Nor does 
it seem probable that difficulties would be encountered in carrying out this idea. 

The need of codification is, however, undoubtedly less pressing in this domain than in that 
of diplomatic rrivileges and immunities. Difficulties arise less frequently in connection with the 
legal status o consuls and consular agents, and when they do occur they are easier to settle. 
Moreover, the proper treatment of officers in charge of consular posts, and their subordinates, is 
already defined in numerous consular conventions and conventions of establishment. Recent 
agreements even contain detailed rules concerning consular prerogatives. The position in regard 
to the treatment of diplomatic agents appears to be quite different. In this matter, international 
practice has not attained the same degree of uniformity. As, however, in accordance with the 
conclusions of its First Committee, the Assembly of the League of Nations, at its last ordinary 
session, decided that the question of diplomatic privileges and immunities was not " important 
enough " to be included in the proposed codification, it is scarcely reasonable to expect that 
the question of consular prerogatives, which is obviously even less important, should be one of 
those to be settled forthwith by an international agreement. Accordingly, the Swiss Government 
considers it preferable to refrain from making any essential observations on the various aspects 
of the problem until fuller information has come to hand. 

It desires, however, to point out in this connection that it cannot subscribe to the views 
exp~ss~ by M. GUERRERO in his interesting st3:tement with regard to the desirability of 
~bolishmg hon?rary consuls. ~he system of placmg consular offices under honorary consuls 
IS very well su1ted to . the spec1al Circumstances of certain countries. Thus it has· enabled 
S~tzer.land, whose expatriated nationals form large and prosperous colonies in many countries, to 
~amtam a.nd enlarge her consular representation abroad without thereby incurring expenditure 
disproportionate to her resources. The results have been in every way satisfactory. · 

We would request you to be good enough to communicate the foregoing statement to the 
Committee of Experts, and we have the honour to be, etc. 

· (Signed) MoTTA. 

QUESTIONNAIRE No. IO. 

[TNIISWiott.) 

Following on our letter.of Dect:~~ IJth in reply!oQuestionnaire No.9 of the Committee 
of Experts for the Progressive Codification of . International La~ concerning the legal position 



of consuls, we have the honour to inform you that we have notN with int~rest Questionnaire 
No. Jo ~ting to the revision of the cl&ssilkation of diplomatic apnts. . 

~VIews expressed in the matter by the Sub-Committte would appur to be incontrovertibl11. 
~rdingl~. it ~ht be expedi~nt to convene an international tlmft•renl"e to prepare a cla:Wfi· 
cati~n of cli~mabc: ~~ts more in k~ping with the actual ch~tracter of their duties and more 
corwstent Wlth the pnnctpl~ of mod~rn int~rnationallaw. 

(SiciUtl) l'llllTTA • 
• 

QvunoNNAla& No. n. 

[TrnJWW..) 
Ia continuation of our lett~n of ~mber 13th and 19th lust, In n-ply to Qul'lltlonnalrea 

Nos. 9 and 10 sent out by the Committ~ of u~rta for the Prot.'1't"t-'ive Coo.Ulkation oflntt'rnatlonal 
Law, we have the honour to Inform you thllt we have a ~5o carefully con!lidenod Qutl!ltlonnaire No. 11 
concerning the competence of the Cowta In regard to foreign State'S. A• a re~ult of thia examination 
the Federal Council is of opinion that it would certainly be delirable to n-gulate thia queatlun 
of jurisdiction by International agreement. Moreover, there would nut appear to be any 
Insurmountable clifficultiea in the way of this propoeed coliif\catlon. 

Should the future Conveatlon be based on the prln('lple that the Jurl~<lictlunal Immunity 
of Statea caa only be withdrawn if it is uprnaly or tacitly waived, we are of opinion that there 
should be pr~umption of waiver In the live kinda of action lk't out on pAKI 7 oll'd. Matauda'a 
Report. The ease~ which may come under H action for damagea lor a tort or qu1.-l-tort committed 
in the territory • (No. 5 In the Matsuda Report) should, however, be dl'f\ned more exactly. It 
would perhaJ>! also be desirable to aupplement the li11t of ca~e~ of tacit walvrr by a«lding a now 
category of actions founded on contracts concluded by a foreifCn State In the trrrltury If thtlr 
complete execution In this territory can be demantlrd under a drflnite cluuMI In the contract or 
from the actual nature of the action • (compare Art ide II, No. 5. of the l>raft l<rl(ulutlunl adupted 
in 18c)1 by the H lnstitut de droit international • re~tardlnl the comJ1t'trnce of the Court• in 
easel against foreign States, Sovereig~a or Heads of Stat"'!· 

A5 regards the criterion to be employed in di~tinftUillh n11 between ada of aoverell(nty and acts 
of simple business administration ln the event of jurildictional Immunity beinte rtteol!niaed only 
for acts which are genuine manifestatlona of aoverei11nty, the aolution mmt In laurmony with the 
prlnciplea of juridical practice would be to conform entirely not to the definite pur(WitiCI of the act 
but to its Intrinsic: nature. Before an act can have the character which confera lulljuritwllctiunul 
immunity upon it, it must be of 1ucb a nature that It cannot be performed by a private lndivhlu11l. 

The Sub-Committee's report makes no formal pronouncrmrnt on the Important quMitlon 
whether property belonging to foreign Statea may be aubjected to mu•urea of IC«Jur•tratlun or 
compulsory execution. Cues of this kind not infrrquently ar!M In practice, ond h•ad to 
diplomatic incidents. An international a~~nt on thia matter al110 Ia thercfure d«••lrahlo, and 
would certainly be attainable. 

Sequeatration and compulsory execution, In view of their choracter u meu1urea of con•traint, 
should, out of consideration for the aovereignty of Statea and In the lnterl'!lt of sood International 
relations, be prohibited, or at leut reaorted to only In exceptional caliCI and 1ubject to reciprocity, 
A5 a general rule, 1uch meuurea would only be defen1iLie wh~n a State dcliLerately refu~~rd to 
execute a judgment given by a foreign Court whOle jurildiction it ha1l explicitly or tacitly 
recognjsed. It would, moreover, be ~irable to verify this refuaal by ditJiomatic: reprell!ntatlons 
designed to Induce the debtor State to fulfil its obligationa ollt1 own frN will. Only In the event 
of the failure of these negotiationa ought the question to arille whether the cue Ia actually one to 
justify sequestration or compulsory execution. 

A restriction of the.employment of meaaurea of aequntration or eomf.ut.t~ execution could 
be regarded. moreover, u a 1011 of corrective to the limitation of the rig 1t of Statea to object to 
the competence of foreign Courts. It would probaLiy maLic certain Statet more readily to over• 
come any reluctance they might feel u regarda aubmlttin1 to the compc.-tence of another State 
disputea to which they were parties • 

• 

VaJia4 Statee of America. 

Quuno:!UfAJaES Nos. 8, 9, 10 AWD u. 

Ldler of DIU1tlber 16th, 1~27. 

The Secretary-General of the League of Nations, with a communication dated June 7th, 1927, 
was good enough to trammit to the Secretary of State of the United Statea certain question· 
Dairea and reports prepared by the Committee of Experts for the Progr~ive Codification of Inter· 
natiooal Law and to request the opinion of the Government of the United Statea u to whether 



-88-

t~ regulation by international agreement of the subjects treate~ in th~ questio~aires ~aving 
regard to both the question of general aspects and the specific p01nts mentJoned tn the 
questionnaires is desirable and realisable in the near future . 

• 
Questionnai11 No. 8. 

With respect to the amende~ draft conventio~ on this subject submitted ~th the re~rt of 
the Sub-Committee of the Comnuttee of Experts, It may be stated that the taking of testunony 
relating to criminal cases in foreign countries by the use of letters rogatory, with which Article 1 
of the amended draft deals, is a process for which no provision has been made by the legislation 
of the Federal Government, and one which, under the system prevailing in the United States, ' 
can be employed, if at all, only pursuant to the laws of the several States. It is not deemed advis
able to make commitments by international convention to change the. existing practice in this 
regard prevailing in the United States. Moreover, evidence obtained in foreign countries through 
Jetter~ r~gatory could not be used in criminal ~s in the l!nited. States, since, under the 
ConstJtutJOn, the accused must be confronted by Witnesses agamst hun. · · 

With respect to the second article of the revised draft, it may be stated that the Government 
of the United States is not prepared to commit itself to serve summonses emanating from foreign 
courts on witnesses or experts resident in the United States, or to surrender persons in custody 
except through the rrocess of extradition. 

It is the view o the Government of the United States that the matter of the surrender of 
exhibits dealt with in the third article of the amended draft convention can be adequately 
provided for in extradition treaties. Indeed, provisions for the surrender of property in possession 
of fugitives are contained in some of the extradition treaties of the United States. The list of 
treaties appended to the report as examples of judicial co-operation indicates that the subject 
as heretofore treated is closely related to extradition. · 

While conventions on the subject of judicial co-operation doubtless serve a useful purpose 
among countries in close geographic proximity to each other, it is not apparent that uniform 
application of such agreements is necessary. • 

Questionnairl No. 9· 

The experience of the Government of the United States has not revealed any cause for 
uncertainty regarding the legal position and functions of consuls. Further, this matter has been 
the subject of numerous provisions in bilateral treaties. It is the view of the Government 
of the United States that no compelling necessity exists for the treatment of this subject by a 
general international convention. 

Qut~stionnairl No. 10. 

The Government of the United States does not consider it desirable to revise the classifications 
of diplomatic agents as proposed. No circumstances or conditions demonstrating the desirability 
of changing the classification have been revealed, nor is there reason to expect that their proposed 
change, if made, would affect any material improvement.. . 

The Government of the United States does not consider that a multilateril international 
agreement on Questionnaires Nos. 8 and 9 or the change of classification proposed in Question
naire No. 10 is desirable. or attainable in the near future. 

Qut!slillnnai,. No. II. 

The G~vernment of the United States is inclined to the view that an international agreement 
on the subject of competence of the courts in certain classes of cases against foreign States would 
serve a useful purpose and would therefore be desirable, and that there should be no insuperable 
obstacle to the concluding of an agreement on that subject. 

The Government of the U~ted States thanks the Secretary-General for the Report on the 
Effect of the Most-Favoured-Nation Clause forwarded with the communi~tion of June 7t}l. 
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Anna Ill 

A...~ALYSES OF REI'UES RECEIVED FROll GOVER..'\MEN1'S TO 
THE QUESTIOXNAIH.F.S. 

Qu.,.doooal,. No. I 

ANALYSIS OF GO\'ER~:\IE~'T REPLIES TO TilE QUESTIO~N.~IRE CONCERNING 
THE C0:\1:\IUNICATION OF JUDICIAL A~D E."UI\A.JUDICIAL ACTS JN 

PE.'lAL MATTERS AND LETTERS ROGATORY IN PENAL r.L\TTl-:HS. 

I. 

Eighteen Governments hne nplicd aec:eptlna the prlnc:II>Ie thnt rod I ncatlon Is dl·slrablu 
and n:alisable : 

Austria 
Brazil 
Denmark 
Egypt 
Estonia 
Finland 

France 
Germany 
Hungary 
Japan 
Latvia 
Netherland• 

Norwoy 
J>olnnd 
Roumunla 
Sulvador 
Swrdcn 
Switzerland 

It ahould be noted, however, that all thrae Govrrnmrnta, thou~tb thry nrt In Pll~tment 
with the principlea laid down, have made rrtervaliona, and In aorne CIIIK'I Important onra, 
We summarise below a few of thete ntervatlons, tevt'ral of owhlch allcct the very biiAll of the 
modified draft Convention. 

Austria explains her view with nj!nrd to the varloua artlclu of the modiONl dl'llft 
Convention, criticising aome of ita provision•. The AuRtrlan (iov .. rnmrnt ownuld "Wt•lcome 
the inclusion in the draft Convention of the principle that judicial co-oJlC1rallon In {>l'nul 
matters ahould only be atipulated In the caae of ollcnct'a for owhlch, und"r the lnowa oflhe State 
applied to, the courta of that State can ln111ct puniahment (r/. rrpllra from 1-'lnland and 
Sweden). 

Brazil has not replied officially but baa communlcatl'd a mt•monuulum from Profl'laor 
Clovis Bevilaqua which is favourable to Profcuor SchUcklng'a nport. 

Denmark would wish to tee Article 1 ao amended aa to ll\11ke It po•alble for eontractlnfl 
parties to refuse a request for eo-operation In penal coaea 'Which do not Involve an o!Jilg11tlon 
to grant extradition. 

Egypt makes reservations nerea!itated by the ayatem of Capltulutlona. 
Estonia proposes certain amendmenta on pointa of dl·tall. 
F'mland makea the aame reservation aa Au. tria, quo ltd above. 
France considl'n that thia quration Is worthy of careful conaideratlon, but prcfrn nut to 

give a definite opinion until later. 
Germany expressly reserves complete freedom as rcjplrdl the dct111ls of the modified 

draft Convention. 
Hungary criticises In great detail the modified draft Convention, but nevcrthl'lt·u arrlvra 

at the conclusion that "the reHulation of thia queation by mean• of 1 a•·neral Convention I• 
not prima Jacie to be rejected • 

Japan, while accepting the principle, rejecta paragraph 2 of Article 2 and Article 3 of the 
modified draft Convention. 

Latvia makes an expreu reservation with rraard to the ease of oiTences Ju•tlclable by 
apecial courta tel up under exceptional circumstancra. • 

The Netherland• consider that the definition of " political ofJ.,nC4·t, which will probably 
be necesaary in thil connection. Ia bound to Involve certain dilflcultin ". 

Norway criticises the provisions of paragraph 2 of Article 2. 
Poland ia of opinion that the pra«dure of extradition c:an only be regulaud by apecial 

conventions. 
Roumania agrees to the principles laid down In Profi'MIDr SchUcking'a report. but reserve• 

the right to clisc&W each text teparauly when the dr11ft Ia put into final ahape. 
Salvador baa replied in the affirmative. 
Sweden makes the same reservation as Auatria and Finland (see above). 
Switzerland agrees with the principle laid down, but draw• attention to the wide 

divergencies of opinion which would not be easy to reconcile completely; 1he explaina that 
thil question baa also been regulaud in teparate treaties, which make It euler to take into 
account various apecial conditiooa in the relatiooa between countriel. 
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II. 

Six Government. have replied in the negative ; 

Australia 
British Empire 

India 
New Zealand 

South Africa 
United States of America 

These aix countriea have given a definitely negative reply to the question raised by the 
Expert.. · 

Australia considers that the matter is one which may be more conveniently dealt with in 
bilateral agreement.. 

The British Empire also prefers bilateral agreement. to a general convention. 
India and New Zealand agree with the British Empire. 
South Africa does not consider the aubject mentioned in Questionnaire No. 8 desirable 

and realisable in the near future. 
The United States of America are of opinion that " conventions on the subject of judicial 

co-operation doubtless serve a useful purpose among countries in close geographic; proximity 
to each other, but do not believe that general conventions are necessary. " 

Questionnaire No. 8 

ANALYSIS OF GOVERNMENT REPLIES TO THE QUESTIONNAIF\E CONCERNING 
THE LEGAL POSITION AN..O FUNCTIONS OF CONSULS. 

I. 

Eighteen Government. have replied accepting the principle that codification is desirable 
and realisable 1 

Austria 
Belgium 
Denmark 
Egypt 
Estonia 
Finland 

Germany 
Hungary 
Japan 
Latvia 
Netherlands 
Norway 

Poland 
Portugal 
Spain 
Salvador 
Sweden 
Switzerland 

These eighteen States have been grouped in the same category, but it should be observed 
that, while accepting the principle, almost all these Governments have made reservations, 
some of which refer to important points (cf., for instance, the observations by the Netherlands 
and by Switzerland quoted below). _ 

Austria suggests that Consuls should be allowed to perform their duties provisionally 
before the exequatur has been granted (cf. Portugal). · 

Brazil has not replied officially, but in Professor Clovis Bevilaqua's memorandum, which 
she has communicated to the Secretariat, the author states his opinion that it would be 
desirable to determine the functions of Consuls (c/. the general rules laid down by the 
Commission of Jurists at Rio de Janeiro in 1927). 

Denmark oiTcrs certain observations with regard to exemption from direct taxation. 
Egypt agrees unreservedly. 
Estonia is of opinion that the question of exempting Consuls - de carritre or honorary 

-merits consideration, provided these Consuls are nationals of the State which has appointed 
them and are not engaged in any trade, industry or profession in the country in_ which they 
exercise their functions. 

Finland is opposed to the abolition of honorary Consuls : she considers these to be 
absolutely necessary. 

Germany does not foresee any great difficulties. 
Hungary criticises various points of detail in the modified draft Convention, and holds 

that, if a general convention were established, it should be made possible for two or more 
States in their mutual relations to add to or modify its clauses. · She is opposed to the 
Experts' suggestion that honorary Consuls should be abolished. 

Japan is unable to accept the conclusions of the modified draft Convention 11ith regard 
to the prerogatiV\'s of Consuls. particularly that part which concerns a Consul's relations with 
the judicial authorities of the country to which he has been appointed. _ 
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Latvia is unable to agrte that the rank of honorary Consul should bo abolish~d 
The Netherlands co.Wder that this matter is not Ul')\'\'nt (r/. Sv.·itJ:t>rlund). • 
No~y formulat~ several objections. She is opJlQM'd to the abolition of the practlre 

of employmg honorary Consuls: abe l't'gards it lndl't'd as a very usdul practice. Norv.·ay 
pro~ that Co.~uls ~J~nl;lng to the l"fgular eonsulu lt'fVI('(I should t'njoy, not only 
unmuruty from Cl\il jurisdiction, but also from pen~tl Jurisdiction in eonnrc:Uon with arts 
perfoFmt'd in the exerc:i!le of tht-ir offirlal dutlrs. 

Poland does not olltr any o~rvaUons 11'!:1\rdlnlt the de IIliis of the drart. 
Portugal makt'll the same comment as Austria with 11'!:1\rd to thetxrquatur. She aU!ll:\'llla 

that Consuls should be l't'COJPlised pro,·bdoiUIIIy. She points out. ntol't'ovtr, that et•rtuln 
consular. convei!tlons eoncluded by her eontaln t'llet"ptiona to the prhu:IJllea laid down. 

Spa~~ ~IWders that provbiona with l't'gard to the exequatur are too rlt:hl, and aubmlta 
other cntu:l5ms in !"fspect of details. 

Salvador has l"fplied In the affirmative. 
Sweden is on the whole in a~ment with the modified draft. 
Switzrrland acc:epts the draft Convention In prlnrlplr, but eon!lldt•rs that. as the 1027 

Assembly held that the question of diplomatic prlvllr~:~·a and hnmunltlt•a wna " not of 
sufficient in~rest • to justify codl ficaUon, It cannot lot:lcully be mulntulnt"d that the qul'ltlon 
of consular prerogativu, which is obviously of lt•aa Importance than the formtr qut•at.lon, 
should be .acc:ep~d as one of the points to be Mltll'd forthwith by lnttrnatlonal a11re~mrnt, 
(The Neth~rlands have expl't'~Md the aame opinion.) 

11. 

Eight Govemmenta have replied In the negative 1 

Australia 
British Empire 
France . 

India 
New Zealand 
Roumanla 

South Africa 
Unl~d Statn of Amt'rlr.a 

These ~lght countries have given a deftnl~ly nejlative reply, 
Australia says that the matter can be more convcnll'nlly dull with hl bilateral 

conventions. particularly In view of the fact that In Auatralla many Con•ui..Cwnt~ral and 
Consuls transact business which In other eountrlcs Ia normally dealt with by diplomatic 
missions. This aituation makes it difficult for the Commonwealth to accede to a at•neral 
convention. 

The British Empire eorullders that a general eonventlon on this qurstlon Ia not dealmble. 
France holds that. as this mat~r has been aatlafactorlly aettlrd In a practical manner, 

according to the requirementa of individual countries, In apeclal bilateral conventions, there 
might be certain disadvantaRe~ln al~rlng the pl"fffnt l)'l~m. 
. India returns a deOni~ly nrgatlve answer. · · 

New Zealand agrees with the British Empire. 
Roumania has not replied in the negative, but frorn the ~neral tenor of hrr reply ahe 

cannot be placed in the group of Sta~ which have replied affirmallvrly. 
South Africa eonslders that It would be neither desirable nor practical In the nur future 

to act oa the recommendation of Questionnaire No. II. 
The Uni~d Sta~• of America would appear to pref~r blla~ral treatlel. 

Quetdoaaalre N •. II 

ANALYSIS OF GOVER.'\'lU:."'T REPLIES TO TilE QUESTIONNAIRE ON TJJE 
REVISION OF TIJE CLASSIFICATION OF DIPLO:\IATIC AGF.NTS. 

L 

Twelve Govemmenta have replied aec:epting the principle that eodiftc:allon II dc:alrable 
and realisable : 

Austria 
Denmark 
Estonia 
F'll11and 

Hungary 
Latvia 
Netherlands 
Poland 

Portugal 
Salvador 
Sweden 
Switzerland 

These twelve countries have replied affirmatively to the queations formula~d by the 
Committee of Experta. They believe. therefore. that it would be desirable to modify the 
present c:I3Wfic:ation of diplomatic agent.. 

)fDst of these Sta~ have replied briefly. It should be no~ that the Austrian 
Govei'IUDfnt fears that there will be some diJilculty in obtaining geouaJ eo111ent to the proposed 
modi.fic:a lion. · 
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II. 

Four Governments have replied neither affirmatively nor negatively and must therefore 
be placed In a separate category : • 

Australia 
Brazil 

· Egypt . 
Roumania 

These four countries have adopted what may be termed an intermediate attitude. 
AuAtralia has no observations to make on this matter. 
Brazil (Profe~sor Clovis Bevilaqua's memorandum) considers that 1\L Guerrero's proposals 

are In keeping with the equality between States and with modem democratic tendencies, but 
docs not definitely support these proposals. 

Egypt states that she is obliged to reserve her reply. 
IWumania'a reply preclude• her inclusion in the group of Statea which have replied 

affirmatively. 

IIJ. 

Eleven Governments have replied negatively : 

Belgium 
British Empire 
France 
Germany 

India 
Japan 
New Zealand 
Norway. 

South Africa 
Spain 
United States of America 

Belgium does not consider that it would be opportune to revise the classification of 
diplomatic agents established under the Protocol of Aix-la-Chapclle. She adds that there 
is nothing to prevent minor Powers from appointing ambassadors and observes that several 
of them have done so. For the class of Ministers resident, she remarks, there seems to be less 
justification, In any case, however, this class is tending to disappear, a considerable number 
of countries having abolished this rank in their diplomatic services. Such is the case in 
Bdgium, where It was abolished at the beginning of 1914. Rather than revise the Protocol 
of Aix-la-Chapclle on this point, it would, in Belgium's opinion, be preferable to allow it to 
fall into disuse, . 

The British Empire is of opinion that a revision is not desirable. 
France does not think that there would be any advantage in retaining Questionnaire 

No. tO ;she holds that there is no need to revise the classification of diplomatic agents made 
by the Congresses of Vienna and Aix-la-Chapelle. 

Germany returns a definitely negative answer. 
India Is not In favour of the proposal. 
Japan Is of opinion that it would be difficult to secure revision in view of the present 

international situation. 
New Zealand agrees with the British Empire. · 
Norway does not accept the Sub-Committee's proposals. 

· South Africa docs not consider that it would be desirable or practicable in the near future 
to act on the suggestions contained in Questionnaire No. tO. • 

Spain is definitely opposed to the Sub-Committee's proposals and supports the 
traditional classification. 

The United States of America also returns a negative answer. 

QuNtionnaire No. II 

ANALYSIS OF GOVERNMENT REPLIES TO THE QUESTIONNAIRE CONCER.''H~G 
THE COMPETENCE OF THE COURTS I:-l REGARD TO FOREIGN STATES. 

I. 

Tv.':nty-one Governments have replied accepting the principle that.codification is desirable 
and realisable : 

Australia 
Belgium 
Brazil 
British Empire 
Denmark . 

.Egypt . 
Estonia · 

Finland 
France ~ 
Germany 
Hungary 
India 
Japan 

·Latvia 

Netherlands 
New Zealand 
Poland 
Salvador 
Sweden 
Switzerland 
United States of America 
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Some of th~ Go'-emments. though a~ing with the draft Con\-enUon as a who!~, 
have formu~ated ~ numbtr of Important ftWrvalions (we btlow). 
. Aus_traha hl'heVH that the quHtlon could, with ad\-antag\", be considered by an 
mternational conference. 

Belgi_um agreH, but would prert'r bilatt'ral a~mt'nts to multilatt'ral convt'ntions. 
BraZil (Professor Clovis Bevilaqua'a Dlt'morandum) thinks that a g\"nt'ral conVt'ntion 

would be desirable. . · 
• The B~tisb Empire is of opinioll that the quntJon ls a aultnble one for consideration by 

an mternational confch'nce. 
Denmark agrHs, but states that abe ls ~II a11-are of the difficultlt•a which will have 

to be overcome. · 
Egypt a~H In principle with the Committee of Expt'rtl. 
Estonia approvn the conclusions or the rrrort. 
Finland is on the whole disJIOI!oCd to ~!rome an attempt to ttcure Jnttmatlonal 

codification, but h'aliSH that the task will be a difficult ont. 
France ft't'ls that the question Is worthy of the moat carrful eonsldrrallon, but l't'atrves 

her final attitude. . 
Germany does not foresee any particular difficultlra: ahe pro(ICNIC'a that the confrrenct 

if convened, ahould take into account the application of othrr national atlpulatlona In h'llll~ 
to various States. particularly In the apht're of admlnlatrallve law. 

Hungary would acCt'de to a conVt'ntion for the conciliation of dlvrr""nt J!Ointl of VIeW, 
India agms, aubjcct to Ct'rtaln ft'lt'I'Vatlona. 
Japan declares that It would obviously be difficult at the prrArnt tlmto, In vltw of wldtly 

divergent doctrine and practice In this c:onntctlon, to rracb a aatlafactory asmmrnt. 
Latvia hl'litves that the difficultlrs can be ovtrcome. 
The Netherlands are of opinion that a 1ettlrment Is dealrable, but forriiHI a number of 

difficulties. She thinks In particular that it will be necruary to touch on the qut~tlon of 
the execution of judgments agnlnat the proprrty of a forrlan State In the country In whlcb the 
judgment has been given. · 

New Zealand agret's with the opinion nprellt'd by the Drltl11h Empire. 
Poland considen the International regulation of the comJlt'tt'nce of courta In re11ard to 

States carrying on commercial or lndu11trlal acUvltlrs to be dealrablt~, Such an arranlft'mt'nt 
should not, howevtr, be Introduced without at the aame time ratabllahlnaa prortdure which 
would govern the aeizure of the proprrty or a foreign Slate and t~akt account of the soveft'lgn 
rights of States. · 

Salvador bas replied in the affirmative. 
Sweden would aeem to agree and holds that, jlt'nerally spraklna. It would be deall'llble to 

submit these questions to the ordinary courts of the varioua countritl, 
Switzerland doea not foresee any Insuperable difficultit'S. 
The United States of America would agree to the reaulaUon ol certain claMea of ea~ea, 

II. 

Three Governmenta have replied negatively : 

Austria Roumanla South Africa 

Austria considen that terious difficulties would have to be overcoma before thla quaUoll 
could be ~ettled and refen In particular to the difficulty of discoverlnaanyadenUOc criterion 
by which it would be pouible to difJerentlate clearly between acts of rtllhtrul aovereiRnty 
and the acts which a State may perform In the condact of a commercial or inifuatrlal enterprlte. 

Roumania is of opinion that the queation Is not yet" aufficlently ripe "for the c:onclualon 
of an international agreement and that Its dlscu~Aion ahould be poatponed 11ntll a later date. 

South Africa does not consider that lt would be dealrable or prac:tlcallll the near future 
to act on the recommendatiou made in Quettionnalre No. II. 
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Annex IV 

CONVENTION ON CONSULAR AGENTS ADOPTED ON FEBRUARY 20m, 
1928, AT THE SIXTH PAN-AMERICAN CONFERENCE AT HAVANA. 

· ·(This document is reprodul'..ed for information. ~ the official English text was not 
available at the moment of publication, the text here given is the English text of the draft 
Convention which was submitted to the Conference, amended by the Secretariat to correspond 
to the Spanish text adopted by the Conference.) 

SECTION J. -- APPOINTMENT AND FUNCTIONS. 

Article 1. 

· States may appoint in the territory of othen, with the express or tacit consent of the 
latter, Consuls who shall there represent and defend their commercial and industrial interests 
and lend to their nationals such assistance and protection as they may need. 

Article 2. • 
The form and requirements for appointment, the kinds and rank of Consuls, shall be 

regulated by the domestic laws of the respective State. 

Article 3. 

Unless consented to by the State where he is to serve, one of its nationals may not act 
as Consul. The granting of an exequatur gives authority to a<!t. · 

Article 4. 

· · The Consul having been appointed, the State shall forward through diplomatic channels 
to the other the respective commission which shall contain the name, rank, and authority 
of the appointee. 

As to a Vice-Consul or commercial agent appointed by the respective Consul, where there 
is authorisation by law, the commission shall be issued and communicated by the latter. 

Article 6. 

States may reject Consuls appointed in their territory or reduce the exercise of consular 
functions to certain special duties. 

·Article ~. 

. The Consul can be recognised as such only after having presented his commission and 
obtained the exequatur of the State in whose territory he is going to serve. 

Provisional recognition of the Consul can be granted, upon the request of the Legation, 
pendin!l the delivery in due form of the exequatur. 

Officials appointed under the terms of Article 4 are like11ise suhjeet to this formality and 
in such case it rests with the respective Consul to request the exequatur. 

Article 7. 

The exequatur having been obtained, it shall be presented to the authorities of the 
oonsular distnct, who shall protect the Consul in the exercise of his functions and grant to him 
the immunities to which he is entitled. 

Article 8. 

The territorial Government may, at any moment, withdraw the Consul's exequatur but, 
exttpt in urgent cases. it shall not have recourse to this measure without previ~usly 
attempting to obtain from the Consul's Government his recall. 
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Arlide I. 

_In case ~r the Consul's death. inability to att or a~n~. one of his aMI~tants. whose 
offi~al capaaty bas prniously ~n brought to the knowledge of the Ministry of Foftlgn 
Affam or Secfttary of State, may provisionally discharge the consular functions and while 
~acting shall enjoy all the rights and pftrogaUvea belonging to the Conaul hlnudf. 

A rliclt l D. 

' . C'!nsuls shall e~erci~ the functions that the law of their State confrra upon thrm. without 
preJUdice to the legiSlation of the country In which tbt-y are srrving. 

Arliclt 11. 

In the exercise of his functions. the Consul shall be in official communiratlon with the 
authorities of his districL U his complaints are not taken care of, he may brinA thr1n to 
the attention of the Government of the State throuJlh the lnternltodlary of hla diplomatic 
reprewntative, it not being lnrfulln any case to communicate diftr.tly ..-ith tlw Govcrnmc:nt 
except In the absence or non~xiatence of a diplomatic ftpreacnl11tivt. 

Arllclt 11. 

In case of no~xlstence of a diplomatic ftprnentaUvo of the Conaul'a Slate, the Conaul 
may undertake auch diplomatic acta aa tho GOvrmment of the Stale In which he function~ 
permits In such casn. 

One person duly accredited for the purpo~e can combine diplomatic ftpn-acnlatlon and 
the consular function. provided that the State to which he 11 accl'\'dltcd glvrs Its conacnt. 

SECTioN IL - RloHTI or CoNauu. 

Artie: If 14. 

In the absence of a special convention between the two natlona, conaular a11rnta who an 
nationals of the State by which they an appointed may not be lmpriaoned or rroaccutcd 
unlesa accuaed of an act which Ia regarded as a mlAdcmeanour (dlltl) by the loca Jaw, 

Arlit" 16. 

In criminal proceedings, the prowculion and ddenee may call upon conaular a11enta to 
appear as witne56CI before the courL The aummons shall be enected with all poulble 
comideration for the dignity of the Consul and the dulles of his mlulon and encct to It shall 
be given by the comular agenL 

In civil proceedings, consular agents are subject to the juriadlrtlon of the eourta, provided 
always that. if the Consul Ia a national of the eountry appolntlnj~ him and 11 not enJillll!'d on 
his own account in a profit-making occupation, his evidence aha II be taken orally or In writing 
at his residence or office with all the conalderation which I• due to him. The Conaul may, 
however, volunteer to give evidence if hi. 10 doing does not materially Interfere with Uae 
exercise of his official functlona. 

Artkll 16. 

For acta done In their official character and within the limits of tht-lr authority, Conauls 
shall not be aabject to the local eourta. In such lnatancn, the Individual eonaldering hiJMelf 
injured shall address his complaint to the territorial Govemnvnt. which, if It conalden the 
complaint to be in accordance with Jaw, will urgr It through diploma tie ehanrw-la. 

Artkll 11. 

With respect to non-official acts. Conauls shall be subject. In civil AI well as In erlm1nal 
matten. to tbe courts of the State in which they exercise their funetlona. · 

Artkll 11. 

The official residence of a Conaul and the premises occupied by the eonaular officea and 
archives are Inviolable; the local authorities may not In any event enter thereon without 
the permi51ioo of the consular agrnt or examine or seize, on any pretext whatever, the 
documents or objects contained in the consular offlctl. No consular agrnt may be required 
to produce his official archives before the coarta or give evidence AI to their contents. 



-96-

' Where a comular agent engages in business i.n the territory of the S~te in which he 
exercises his consular functions, the consular arch1yes ~nd d.ocuments relatmg the!"Cto .shall 
be kept on premises entirely distinct from the premJsesm which the Consul keeps hill pnvate 
and bualness papers. 

Article 19. 

The Consul ia obliged to deliver, upon the simple request of the local authority, persons 
accused or condemned for ofTences who may have taken refuge in the Consulate. 

Article 20. 

All consular agents and all consular employees who are nationals of the State appointing 
them and do not engage In a proJit-making occupation in the State in which they perform 
their functions shall be exempt from all national, State, provincial or municipal taxation 
uron their persons or property, with the exception of taxation upon occupation or ownership 
o Immovable property situated in the State in which they exercise their functions and the 
revenue from such property. Consular agents and consular employees who are nationals 
ol the State which they represent are exempt from taxation upon the salaries, honoraria or 
wages received by them In payment for their official services. · 

Article 21. 

· The employee who substitutei for the Consul in his absence or for any other reason shall 
enjoy during his period in charge the same immunities and privileges. · · 

Article 22. 
. 

· Consuls engaf!lng In business or exercising functions which do not fall within their duties 
aa Consuls lll'e subject to the local jurisdiction in respect of all acts not connected with their 
service as Consuls. 

. 
SECTION III. -SusPENSION AND TERMINATION OF CoNsULAR FuNCTIONS. 

Article 23. 

. Consular functions are suspended by the Consul's illness or leave of absence. They are 
terminated : 

(a) By his death: 
(b) By his retirement, removal or resignation: 
(c) By the cancellation of the exequatur. 

Article 24. 

The present Convention shall not afTect obligations previously undertaken under 
international agreements by the Contracting Parties. 

Article 25. 

The present Convention shall, after signature, be submitted to the signatory States for 
ratification. The Government of Cuba shall send the Governments certified true copies 
for the purpose of ratification. The instruments of ratification shall be deposited in the 
archives of the Pan-American Union at Washington, which shall notify the deposit to the. 
signatory Governments: such notification shall have the efTect of an exchange of ratifications. 
The Convention shall remain open for accession by non-5ignatory States. . · 

IN FAITH WHEREOF the above-mentioned plenipotentiaries have signed the present 
Convention in Spanish, English, French and Portuguese at the city of Havana on February 
20th, 1928. . 



• 

• (Comruuniq~ au Co~il. 
a us Jlembrt's de Ia Sofiete 

"' aus ~~t1l'u~• rA-rublee.J 
A. 39. 1928. Y. 

Gt·n~ve, le 3 arpttmbre 19:.!/i, 

socn:r~o~ DES NATIO~S 

Deces de l\1. Andr~ 'Velss, Vlce·Prcsldcnt 
de Ia Cour permanente de Justice lntcrnatlonale 

f.o'olt du Strrtluirt gin.rul : 

Le Secretaire grn~ral a l'honnt'ur de conununlqu .. r au Con"«'il rt l I' A•\rmbltlt' Ia ll'llrt' 
cl-annexee re~ue du Gretrier de Ia Cour concernant le d~c~s du 1\1. Andr6 Wt•lu, Julie rt vil-e
president de Ia Cour permanente de Juatlce lntrrnutlunnlt', et dt•mnndunt que ha vnrnnro 
qui s'est produite au aein de Ia Cour snit port~e l Ia connulllllllncr dt~l aulurlli'a rt lnalnnrl'l 
competentes. 

LETrRE DV IORE .. I'Jt:R AU ~t:entTAIRK CtSI~:HAI. t:N I>UK lll1 :11 AIII'IT 1\I'.!H, 

J'ai J'honneur de vous confirmrr mon tt:·ll·grnnune dn ce jour, J>nr h••jllt·l j'nl I'U It• Jlrufmul 
rt'gret de VOUI Informer du dec~s. IUrvenu • lA I Jnyl', dnna Ia nult du ao 1111 31 aunt, cle 1\1. 
Andre WEISS. vice-president de Ia Cour permanrnte de Justke lntrrnntlonnlr. 

J'ai, en consequt'nce, le devoir de voua. r.rlrr de birn voulnlr prrndre lu ciiAJII"lllnnl 
n~ceuaires pour que lt•a autoritea et lnatancl'a ndiquers pnr le Statui de Ia Cour JH'rrnnnrnte 
cle .Justice internntionale aoient lnformet-a de Ia vacanre qui s'r•t produltl' au arln do Ia Cour. 

u GrrJJirr dt: Ia Cour : 
(Sign{) A. JIAIUIAHIIKJilw. 

h .. lll1ttlelltl H I• s-tl!ce • .,. N•tloM 

V. QV.EJTJOU IVRJDIQCEI 

1921. v. 5. 



• I Dlttrlbuled lo the Council, 
tlie )I embers orthe League and 
the Delrgateuttlle A11emhl7.) 

A. 39. t928. v. 

Geneva, September 3rd, J 928. 

• 
LEAGUE OF NATIONS. 

Death of 1\1. Andre Weiss, VIce-President . . . . -
of the Permanent Court of Internatlona~ Justice. 

Note bu tl1e Secrelai'I/·General: 
. 

The Secretary-General hal the honour to communicate to the Council and the Assembly 
the annexed letter from the Registrar of the Permanent Court of International Justice relating 
to the death of M. Andr6 Weiss, Judge and Vice.President of the Permanent Court of Inter
national Justice, and requesting that the vacancy thu1 arising on the Court may be brought 
to the knowledge of the competent authorities. 

Lll:TTEB FROM THE IIEGlSTRAR TO mE IEX:RETARY•GENERAL, D4TED 4UGVST 31ST, 1928. 

I have to confirm my relegram of to-day, in which I had the profound regret of informing 
you or the death at The Hague, during the night of August 30th/31st, of M. Andre WEISS, 
Vice-President of the Permanent Court of International JustWe. . . . · 

I bave in con~equenoe the duty of requeating you to be 10 good as to take the necessary 
atep1 and to cause the authorities and bodie1 indicated by. the Statute of the Permanent 
Court of lnwuationa! Justice to be informed of the vacancy which has occurred on the Court. 

(Signed) A. HAMJHR5KJOLD, 

Registrar of the CourL 

• 



[Commuuiqu6 au eons.u. 
lUI Kerubres de Ia S.Xi~t6 

etau1 Deteru~ l I'A-n•blo!e.J 
A. 42. t928. v. 

~nhe, le 4 atplembre 1928. 

SOCitTt DES NATIOXS 

Demission de M. John Bassett Aloore, 
Juge a Ia Cour permancnte de Justice lnternatlonale I 

Election de son successeur 

I 

CO~IliUNICATIO~ DE LA DtLtOATIO~ DU CANADA 

· Le Sec~taire g~n~ral a l'honneur de communlquer au Con~ell tt ' I'Aa~tn1blu Ia letlre 
ci-aprH, en date du 3 ~eptembre 1928, qu'U a rt~ue de Pol. l'oiACKENZI& KaNo, premlfr d~l,.llu6 
du Canada. 

Le 3 atplembrt 19'.ul • 
. . . J'apprenda que, dans le l'll de Ia major! It drs l'olembru de Ill Soc:IH• drs N•tlunl, kt 

groupes nationaux ont d~cid~ de d~aigner I' Honorable Churlt'l Evant llu11hr1 com me membrt 
de Ia Cour permanenle de Justice lnternallonale ju&qu'• l'txJilration du mundut de AI. John 
Bassett .Moore. 

Je suia certain que, dana cea circon•tancea, lea candida II priiM'nl~t pur le 11roupe national 
canadien, 1\1. le Juge Duff et M. Eug~ne Laneur, dhirerairnt que lr.ur tarulidalure 10lt rellr~e. 
Si cette d~cision pouvait contribuer • auurer Ia nomination de M. llul!hel • J'unanlmlt6, J• 
vous seraia reconnaissant de bien vouloir prendre In diApoaitlont n~ctnuiret pour falre rcllrer 
lea noms des candidata canadiena. 

• (Sign/) W. L lUACK&NZI& KaNo. 

hltllndeM 4e Ia lloriM-6 .... N•tt

V. OVESTJOn Jl1BJDJQl1P 
1921. v ... 



• I Dlatrllluled lo lbe Council, 
tlie )lemben orthe League and 
the Delegate• allhe Auembly.J 

A. 42. t928. v . 

Geneva, September 4th, 1928. 

LEAGUE OF NATIONS .. 

• 

Reslgnatl~n of !lr. John Bassett .1\loore, 
Judge of the Permanent Court of International J ustlce: 

Election of His Successor. 

COMMUNICATION FROlLTHE DELEGATION OF CANADA • 

. • ·:The Secretary-General has the honour to communicate to the Council and the Assembly 
the following letter, dated September 3rd, 1928, which he has received from Mr. MACKENZIE 
KINO, First Delegate of Canada. 

September 3rd. 19~. 

· I am Informed that, In the case of a majority of the Members of the League, the national 
11roups have agreed In nominating the Honourable Charles Evans Hughes a member of the 
1->ermnnent Court of International Justice, to complete the term of Mr. John Bassett Moore. 

I am certain that, under these circumstances, the nominees of the Canadian national 
11roup. Mr. Justice Duff and Mr. Eugene Lafleur, would desire that their names be withdrawn. 
lf it would help to ensure unanimity in the nomination of Mr. Hughes, I should be pleased 
if ,you would arrange to have the names of the Canadian nominees withdrawn. 

,· 
(Signed) W. L MACKENZIE KING. 



JDistrlbuted to the Coallcil, the 
emben ol lbe Ln,ue tnd lbe 

... Deleples llllle !tsembiJ.) . .. 
A. 56. !9:18: v .. ~ 

~nt\'a, Stptembtr Uth, 1928. 

· l\1~TII ORDJ~ARY SESSIO:'i OF TIIR ASSE~IRLY 

. OF TilE LEAGUE OF N.-\TIO~S. 

. . . 
PROGRESSIVE ~ODI_FICATION OF INTERNATIONAL LAW. 

RESOLUTIONS SUBMITTED BY THE FIRST COMMITTEE 

Rapporteur : 1\1. IIPnri lloLJN (lkliium), 

I. T11& FIRST CooJncATION CosnR~<:Nr.lt. 

· · J. The Assembly txprHHt Ill hiRh appreciation of the work alrtady aeeomplillhfd by 
the Preparatory Committee ol the Conference. · 
' 2. It congratulates illellalao upon the valuable ualataocelor the atudy of the quntlone 
to. be ~ealt ~t~ by the Conference whk• ts alrtady bein~ralforded by the \'lrloullnternnllonal 

11 ·~e~entific SOCieties and by the study groups which have btt'n formed. more partlc:ulurlyln the 
..,.. United Statea of America and in Japan. 
~ · 3. It once more calla attention to the lunda~mental importance, lor the lllliAftelary 
;;; operation of arbitrt.l and Judicial procedure, of codirlt-atlon of lntrrnallonal llw, anil 
~ emphasises the Uflltncy which attachea to the work to be done In thl1 flrhlln pre~enet oC the 
p, remarkable extension which baa been a11ured, by avery larJte number or lnteraallonal con•r• 
ca. . tion1, to pacific methodS" lor eettling International di11putee. 
oa 4. The Assembly accordingly expres~ea to the CouncU Ita deairt that the Conference 

· " ahould ~ be convened In the coune of lll'.l9, 10 that the lint practiCMI 
~ resulta may be aecured lrom an undertoking which hal for four yrara bun the 1ubjret uf 

methodical preparation. · 
: 5. The Assembly requesta the delegation• to communicate thrH vlrwl to the Ciovrrn• 

ment1, il necessary by telegraph, and to recall to their attention the Importance which the 
Preparatory Committee attaches to receiving. Mfore October 311t, their rflllil'l to the 
questionnBJrel aent to them. 

6. It aska that on thia occasion it may be pointed out to the Governmrnta that the 
detailed questionnaire• drawn up by the Preparatory Committee, In obedlc:nce to the 
fnstructiona given to it, have been prepared with the IUie object of renderina It more eaay fur 
the various Governmenta toaend the information for whlc:h thry are uked, and do not prevent 
them, il they ao wish, from reserving their opinion upon polnta which have not ariMn In thdr 
own experience or upon which they would at present prefer not to pronounce. ' 

7. The Assembly, considering that the question of nationality which Ia on the aaenda 
ol the Conference is of special Interest to women, and that Artlc:le 7 of the Cov.nant embodl«'' 
the principle that aU poaitiona under or in connection with the Luaue 1hall H open equally 
to men and women, npreues the hope that the llolemben of the Leoaue, when Invited 
to the forthcoming Conference, will conalder the dnirabWty of takina these conalderatlon1 
into account in composing their delegation~. 

II. PREPARATORY WoR& roll FuRTHER CoNFERENC£1. 

J. The Assembly, 
Having considered the report addreaaed to the Council of the League ol Nationa In June 

1928 by the Committee of Experts for the ProgrtMive Codilic:ation of International Law, 
thanks the jurilts who, under the enlightened guidance of their Prnident, have made thi1 
new contribution to the work of codification. 

It notes the conclusionS of the Committee, according to which two new quntion1 appear 
to be suffJ.cienUy ripe lor international regulation, namely : 

(I) Legal position and functions of Conauls; 
(2) Competence of the courts in regard to foreiga States. 

It decides to reserve these queationa with a view to aubaequent eooferenu.. 
2. The Assembly notes that a new questionnaUe dealing with the quntion ol Domicil 

bas been drawn up by the Committee of Experts and traumitted to the Governmenta by 
the Secretary-General. · 
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It adjourn• to ita session of 1929 the question '!"'~ether it is _necessary to convene- the 
Committee of Expert• again for the purpose of exammmg the replies from the Governments 
received in the interval by the Secretary-General of the League of Nations, and, eventually, 
of 1tucJylng other question• which may arise in connection with codification of international 
~~ . 

The Assembly recommends that the Committee of Experts should, when it next me~t;t. 
examine whether it would be P?Ssible and desirable to e_ndeavour, by_the rrocedure of COdifi
cation, to formulate a declaration of the fundamental nghts and duties o States. · 

Ill. EsTABLISHMENT OF A GENERAL PLAN oF CoDIFICATION. 

The Assembly : 
· Jlaving considered the opinion expressed by the Committee of Experts regarding the 

proposal of the delegation of Paraguay, 
Conrirms Its decision to make no change at present in the method of codification 

adopted by It In 1924 : 
Recognises, however, that there would be advantages in indicating the full extent of 

the 1ubjects which, without ·prejudging the order to be followed, the Assembly proposes to 
cover by the work of codification : 

And, In view of the character of the contemplated task, addresses to the Council the 
request that the establishment of a 1ystematic survey may be entrusted to a committee of 
three Jurists, to be chosen preferably from the memben of the Committee of Experts, and that 
the survey may be communicated to the Members of the League as soon as possible. 
. It suggests that it would be desirable at the same time to distinguish, if possible, the 
aubjecta which should be reserved for the technical organisations of the League, or the inter
national conferences which have already been initiated by particular Governments, and the 
subjects which appear capable of being dealt with by conferences of jurists. 
' The Assembly emphasises the great immediate practical value in this connection of 
assembling together in the form of a code, according to a methodical classification, the various 
general international conventions, i.e., those which are open to acceptance by States in general. 

It accordingly asks the Council to submit to examination by the above-mentioned 
committee of three jurists the question of publishing, as an accompaniment to the Treaty 
Series and In the form of a code, of which new editions would from time to time beo.produced, 
those general conventions which have the above-mentioned character, and to report to the 
·Assembly on the matter at its next ses~ion. · 

«~'/'r'"r "~'·'I J'/ ;·r 

• 



fDistrihuted to the~. tbe 
lilemben ollbe Leap IJid lbe 
De~les allbe AurmbiJ.I 

A. 59. t928.-v-: 

ISI~TII ORDI~ARY SF-"SIO:'i OF TilE AS..'\F.~IOLY 

OF TilE LEAliUE OF NATIONS 

• 

Question of the Revision of the Statute of the Permanent 
Court of International Justlc" 

DRAFT RESOLUTION SUBMITTED BY THE FIRST COMMITTEE • 
• 

Rapporltur: l\1, Red CAuJN (FraMe), 

The rll'llt Committee hal examined the dralt l't'IOiution COIItl'rnina the rnialun or the 
Statute of the Permanent Court of lntemallonal Juallce which waa auhmlllrd by the 
French delegation on behalf of a number of delrAn tiona (dOC'umrnt A.4M.IIrJH. V), 'J'ha 
Committee proposes that the Auembly should adopt the l't'IOiutlun In the fnllowinll form : 

Dra/1 Rravlulion, 
" The Assembly : 

" Considerinl! the ever-growing number or malten refemd to the Permanrnt 
Court of International Justice; 

" Deeminl! It advillllble that, before the renewal or the trnna or orrlre of the 
members of the Court In 1930, the pi'Ht'nt provialona of the Statute of the Court 
should be examined with a view to the Introduction of any arnrndmentl whJch 
experience may ahow to be neceaury : 

"Draws the Council'• attention to the advbabllity of prOC'redlnl!, bclure the 
renewnl of the terma of office of the members of the i>emaantnt Cuurt ''' lnternatlunnl 
Justice, to the examination of the Statute of the Court wllh a view to the lntrudue
tion of auch amendments aa may be judl(ed dralrable, and to auhmlltinll thl' 
nret'l58ry propoaala to the next ordinary ~e~~iun of the A•~~tmhly. " 



(Comrnunfquj au Consell, 
aul Membre• de Ia Soclelll 

et au1 Delegue• 6 I'A•semblee.) 

I 

A. 59. 1928. v. 

Geneve, le 15 septembre 1928. 

NEUVIEME SESSION ORDINAII\E DE L'ASSE~IBLEE 
DE LA SOCIETE DES NATIONS 

• 

Question de Ia n.evfslon du Statut de Ia C~ur permanente 
de J ustlce lnternatlonale 

PROJET DE RESOLUTION SOUMIS A L'ASSEMBLEE 

PAR LA PREMIERE COMMISSION 

' . Rapporteur : M. Rene CASSIN (France). 
La premiere Commission a examine le projet de resoiution concernant Ia revision du 

Slntut de Ia Cour permanents de Justice internationalc qui a He depose par Ia dt'Mgation 
rram,;aise au nom de nombreuscs delegations (document A.48.1928.V). Elle en propose 
I' adoption par I' Assemblee dans Ia rMaction suivante : 

Projel de resolution : 

• L' Assemblee : 

• Considerant lc nombre toujours croissant des arraires portees devant Ia Cour 
permanents de Justice lnternationale; . 

• Estimant utile que, avant le renouvellcment du mandat des membres de Ia 
Cour en 1930, lea disposttions actuelles du Statut de Ia Cour aoient I' objet d'un examen 
aux fins, a'il y a lieu, d'y apporter tels amendcments que I' experience ferait juger 
necessaires ~ 

• Attire l'attention du Conseil sur l'opportunite de procMer, avant le renouvel
lement du mandnt des membres de Ia Cour Jlermanente de Justice internationale, 
a l'exnmcn du Statut de cette Cour en vue d y apporter, s'il y a lieu, tels amende
menta juges desirables et de presenter ala prochaine session ordinaire de I'Assemblee 
les propositions necessnires. • 



I Diatributeod lo lhe r.:ucn. tile 
llemben ol tile LNne aDd 
tbe Deleptee at lbe 1-mbiJ.J 

LEAGllE OF NATIONS • 

• 

A. 80. 1928. VIL 

Plan for the Establishment of Armenian Refugees 
In the Republic of Erlvan. 

REPORT OF TilE SIXTH COlOIITTEE TO TilE ASSF.~IDLY. 

Rapporltur : Dr. W. A. 1\IDDI!.LL (Canoclu). 

At the Council meeting ht>ld on St>~tembt-r 22nd, 1!127, the lll11h CommiiiAlnnrr for 
Refugees. Dr. Nansen, allked the Counc:al 1rhethrr there waa any hn/'' thut cnntrlllutlnnl 
'towards the realisation of the sc:heme for the llt'lllement of Armrnbm rc Ullrraln the H••tmbllo 
of Erivan would be forthcoming. On the propot~~~l of the l't'J'II't'llt'nlallve of Hmnnnnl11, the 
Counc:il deCided to make a further appeal to all the Mrmbton of the l~njlue with a vlow to 
obtaining their financialaupport In favour of the IC.'heme In quratlnn. 

Thia decision was communicated to the varloua Governmt'nla by a letter from thd St•rre
tary-General of October 31at, 1927. Seventeen Government• have 10 far reJllled to thla 
appeal. 01 these the Govern menta ol Germany, Greece, Norway and Roumanla have declared 
themselves disposed to contril!ute to the reabution of the plan. The German Government 
ia prepared to give a deficiency guarantee to provide the organiaaUon, lt't up for carryinJI 
out the work, with a long-term credit for the purchaae In Germany of toola and marhinrry 
for the use of Armenian refugeesaettling In Erivan, up to an amount of one mliUon Helchl
marks, or £50,000. Thia offer ia made provided four other Govrrnmenla at le11t take part 
in the work, that the Armenian organiaatlons contribute !100,0110, and that the work of 
settlement of the refugeea Ia earried throuJih under the auaplc:ea of the. ual(ue. The Greek 
Government Ia prepared to contribute part of the cott of traMportinll the refugre1 from 
Greeee to the Caueaaue. The Norwegian Government Is prepared to contribute a r.redlt of 
£2,000 for the purchase in Norway of merchandise and materialt, which ean he ulliiled for 
the proposed eetUemenL 

The Rouman.ian Government Ia prepared to offer !1,000. 
Further, the Governmenta of Luxemburl( and the Netherlandt have Indicated that It 

may be pouible for them to make aome contribution. 
The question Wal again COOaidered by the Council on Sep~mber 17th, J!Y,UI, When Dr. 

Nansen alated that he had received from the Armenians In Europe the aum of !100,000. 
toward• the realiution of the echerne. In view of the help promiled by the Governmenta 
of Germany, Greece. Norway and Roumanla, and In view of the amount of money made. 
available by tbe Armenian• themaelves. be would be wiJJing to continue the work under the 
auspieet of the wgue on two c:ondiUone : 

(1) That the Council wu able to meet the conditione made by Germany, and Induce 
those Governmenta whicb have held out hopes of a11iatanee to turn thOH hopn Into definJll 
assistance: and 

(2) That the Council abould obtain from tbe Allembly the neUIINir)' monty for the· 
administrative part of tbe work. 

The Council decided to refer the whole question to the AMembly. · 
The Sixtb Committee, to wbicb the question wa1 referred by the Allembly for wnsidera· 

tion, adopted the following resolutione: 
• .. I. The Sixth Committee ia of opinion that the work of establiahment of 

Armenian refugees in the Republic: of Erivan ahould be carried on under the auspieet. 
of the Lngue of Nationa. 

.. IL The Council should be reques~d to continue negotiations with those 
Governmenta wbicb have offered to belp. in order that the conditions attached to 
tbe German Government'• offer may be fulfilled • 

.. IlL The Sixtb Committee requesta the Fourtb Committee to allot 65,000. 
SwiY francs to meet the administrative npenaes of the ~ettJemenL " 
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The Fourth Committee examined the question on September 21st and decided to recom
mend to the Assembly to approve the insertion in the 1929 budget of 50,000 Swiss francs 
for thlt purpose. . 

The Sixth Committee therefore has the honour to propose to the Assembly the adoption 
of the following resolution : 

" The Assembly : 
"Decides that the work of establishment of Armenian refugees in the Republic 

of Erlvan shall be carried on under the auspices of the League of Nations ; 
• 

" Requests the Council to continue negotiations with those Governments which 
have ortered assistance in thit work, in order that the conditions under which other 
offers have been made may be fulfilled ; · 

" Approves the inclusion ln the budget of the sum of 50,000 Swiss francs to 
meet the administrative expenses of this work. " . 
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I. Puss Ruons. RECEIVED raox TH& A<a:l«:& Ttl.tGUPHIQCI Svtsss, COloUil'SI<'ATED BY • 

THE 5ECRET.UY-G£lCEilAL TO THI CoUNCIL, IN THI (l(ll'ltSI OF m f'IFTY·THII!D 

S!SSIOit, AT LtrGAlCO, ON DECIMBU liTH, ·~8 . 

. JY"' Y~i. 9th.- From La Pu: It is offi~i~ly atattd that JOO Pa~tayans have tnl«'rt'\l 
Beli~ teJT";tory and that a lar&e num~r of BohVIiln toldtc-n hav. b«-n ktll~. The Mini>'tc-r for 
Foretgn Affaus hu handed the Paraguayaft Chari¢ d'Aftairn his pa!3ports, and he has ~n 
escorted to the frontier. , • 

• B-. ...tins, 9th.- Rrports from Bolivia state that, aftrr a Mn«'tinary rnc:ountl'r, 1\olivian 
fon:es have reoccupied the forts from 1Which t!M-y had h«-ft drlvrn by l~rquayan troop~. 

u l'a, C)th. - The Govemmmt has handrd the Paraguayan Minilltt'l' his paMporta and hu 
rrcalled the Bolivian .Ministrr. · 

u l'a, 9th. - It is announred that the Paraguayan t~f'l who attacktd Fort \'angual'\ailt, 
and 1rere at tint ftpUbed by the Bolivian garrl!M)n, h•v. retumf'd to the attack with ""P 1'\'ln· 
fon:ements. The municipal rlrctions have alre•dy b«-n po<~tponf'd. A ~«not mt't'tilll of fong~ 
bu been brld. 

• 
:1, FtntTHER Puss REPORTS COMMUl'IICAT£0 BY Till SICUTUY-Gil'IIUL TO Till CotrNrtL, 

llf THE COUISI! or ITS FtFTY•THlltD S!~!iiOl'l, AT LtJGAMO, Olf DICIMIIU IITII, IQA8. 

Ltntdott, loth. -The foUov.ing report hu ~n rrceivtd by Rrutl'r from La l'a1: The rupture 
between Paraguay and Bolivia Is complete. The Paragu•yan Govemmrnt hu handt!d the Uolivlan 
.Minister a note m which it declines aU nosponslbihty for the indl!ente that have ()(tutnd In 
Paraguayan territory. A spirit of 1Warlike enthg,ia5m ~vails at La Pa1, 

At Asunci6n, complrte calm reigns. 

u Pa, loth. -The Paraguayan Charg~ d' AITairrs here wu not rec•Ucd by hla C.ovttrnmcmt, 
as was suggested by a J>revious rrport, but left on bein~ banded hit paMporta by the Uollvlan 
GovernmrnL An official """"'""ifNI reganling the frontter lncido!nta and aani(Uinary encounten 
between the troops of the two parties atatra that the attack wu made by l'aral(uay, and 1Waa 
unanno~ced and unjustified, as in previ0111 cues. The Uolivlan Govrmmrnt ff'ICiflis thla attack 
as a serious breach of American peace and fraternity, and u an inault to theaoverc-ll(nty and diiCnlty 
of Bolivia. Bolivia has no intention of accrpting any procedure of conciliation that will not ~~ecure 
her the full reparation due for the infringement of her aovenoignty. The tllfltlltNNiq~ furtbrr 
states that a aecrrt tilting of Parliamrnt bu b«-n brld to consider mran1 of "mt't'tinc the crt.i1 ", 

In politic:al cin:Jes it it andrntood that a Commission of enquiry hu bfoton formed at llontrvhlt'O 
to investigate the incidents 1Which have taken place between &Iivia and Paraguay. The Mexican 
and Cbilian .Ministers at Montevideo are memben of this CommlMion. The Mexlc:an Mint.ter I• 
its chairman. The Commission'• lint act ,. .. to rrquett the Bolivian dlplmnatlc r•prrwntatlvci 
to appoint a delegate, but this invitation wu declined, u, through the 1ood offlcra of the Ar11entlne, 
diplomatic proceedings have already been begun and nc-gotiationl art In progrr~~ 1Witb a view 
to the settlement of the incident. . 

..4.-W., 1oth. -It ia ofticially announced that Dr. Gugglari, the Prnltknt oft he Nr.puhlle, 
has sent the following Jetter to the Preaidents of the American NrpuLiict: " In fullilmr.nt CJI the 
obligations of international solidarity, 1Wt bfog to lnlonn Your Excellency that,lullowinl( the Iron tier 
incidents 1Whicb have taken place between Paraguayan and Bolivian troop~, the BoLivian Govrm· 
ment has handed the Paraguayan Charg~ d'Aftlirea hil paMporU. notwithatandinl( the f..ct that 
the Paraguayan Government has ltated in a note that it Is P!rpared to carry out the prov!.iona 
for the prevention of conllicta between American Statra 1WhJCh wrre app(IWed at the Filth l'an· 
American Conference at Santiago de Chile and ucc-pted both by Paraguay and by Hf1livia." 

M. Xen:ada, the Bolivian .Minister, accompanied by bil family and by the M•litary Attach", 
hu left the capital for the Argentine. 

The Cabinet CouDCil brld yesterday di.~ the lntrmational •ituation. 
It is officially ai1D011Dced that no further incident hal occurred. The omen commanding the 

garri50n at Bahia Nrgra statra that the lituation ia unchanced. 

3- :ExTRAcT noM nm KJ•tJTU or THE Sacowo )(uTJ•G (PatVATE) t•P THE FlPTY·THJID 
SESSION OP TD CouJICll., HELD AT LVGA•o, o• TVltliDAY loiOJI"l"G, l>uliiiB£1 liTH, J~, 
AliD TEU!GUM. DATED l>&cEIIIIEI IJTB, ROM TilE Pa&IJDIJrT or THI CotJW(;JL TO THE 
Go\'EL'iJIEliTS OF BouYU 4!'11D P4L\Gti4Y. ' 

The CoaDciJ considend the litaation u it appeared from rrporta in the Prr~~ of Drcember 
gtb to uth .U MciMll 1t1 "~fl itl p,niJnrllil MfllliM followi"f Ulef"•"' ~ 1M IJI(J C011Un~~tent•: . . ' 

.. The Council of the ~.rape of Natiom, meeting at Lugano lor !t• tifty.-third seMion, 
espt 11 ! r its fuD eoo-rictioa that tbe iocideats wbicb baw occarred tietween two Xemberw 



of tl;e l.eague of Nation5 will not become more serious. It does not doubt that the t!'o States, 
which by signing the Covenant have solemnly pledged themselves to seek by pacific means 
the solution of disputes arisin~ between them, will have recourse to such methods as would 
be in conformity with their mtemational obligations and .would appear, in the actual 
circumstances, to be the most likely to ensure, together with the maintenance of peace, the 
llettlement of their dispute. - BRIAND, .A.cling Presidenl of 1M Council of 1M luff" of 
Nt:Uion1." 

• 
4• EXTRACT PROM THE MINUTES OP THE FOURTH MEETING (PRIVATE) OP THE FIPTY-TRIRD 

SESSION OP THE CoUNCIL, HELD AT LUGANO, ON THURSDAY MORNING, DECEMBER IJTH, 1928. 

The PRESIDENT read the following telegrams from M. Alberto Palacios, Bolivian Minister 
for Foreign Affairs, and M. Geronimo Zubizarreta, Paraguayan Minister for Foreign Affairs: 

• [Translation.] 

• 
(a) Telegram from the Bolivian Government • 

" La Paz, December uth, 1928. 

" I have the honour to acknowledge receipt of your communication of yesterday's date 
forwarding the unanimous resolution adopted by the Council of the League of Nations with 
regard to the dispute that has arisen between two Members of the League. 

"I have submitted the contents of this communication to the President of the Republic 
and I shall have the honour to reply to you very shortly. - Alberto PALACIOS, Boliviart 
Minister for Foreign A/lairs." 

(b) Telegram from the Paraguayan Government. 
(1'ranslalion.] "Asunci6n, December 12th, 1928. 

"I have the honour to reply to your telegram of yesterday which furnishes proof of 
the lofty spirit of peace governing the deliberations of the Council for whom you are authorised 
to speak. My Government has pleasure in informing you that it is animated with the same 
spint and that Paraguay, strong in the justice of her case, will accept and faithfully fulfil 
her international obligations. For this reason she asked for the summoning of the Commission 
provided for in the Treaty of May 3rd, 1923, and the purpose of which is to avoid conflicts 
between American States. Bolivia refused to participate in this procedure, which would have 
established the truth and determined the question of responsibility, basing her refusal on the 
mere statement of her alleged grievances. Paraguay does not refuse any conciliation procedure 
for the settlement of her disputes, still less the procedure laid down in Conventions to which 
she has given her solemn acceptance. -Geronimo ZUBIZARRETA, Parapaya,. MinisleT for· 
For~igff .A. !fairs." . · 

He added that the Council would perhaps have an opportunity of discussing the question . 
of sending a reply when it had received the communication from the Bolivian Government indicated 
in the above telegram. 

$. TELEGRAM I'ROM THE BOLIVIAN MINISTER AT PARIS TO THE SECRETARY-GENEILU.. 

Paris, December uth, 1928. 

In the name of the Bolivian Government, I have the honour to send a detailed account of 
the antecedents of the conflict between Bolivia and Paraguay with a view to explaining current 
events. The Bolivian Minister· for Foreign Affairs feels it a duty to inform friendly nations of 
the grave events which the Republic of Paraguay has brough.t about in the Bolivian Chaco, and 
of the position thus created between the advanced lines of the two countries- despite the wishes 
of the Bolivian people and the Bolivian Government. In accordance with the terms which delimited 
the jurisdiction of the A tuliencia of Charcas, Bolivia maintains and has always maintained that her 
territorial rights extend to the banks of the Paraguay river and its junction with the Pilcomayo. 
In a spirit of conciliation, three treaties were concluded between the two countries, the Quijarro
Decoud Treaty of October 15th, 1879. the Tamayo-Aceval Treaty of February 16th, 1887, 
and the lchazo-Bonite11 Treaty of August Jrd, 1894. These agreements, which were never 
completed, were used by Paraguay as an excuse for the continual assertion of further 
territorial claims, since each of these agreements increased the territory given to 
Paraguar. at .. the ~me ~ime reduci~ Bolivia's rights. This shows the spirit of compromise 
and paCification ammatmg the BoliVIan Government. On January 12th, 1907, the Pinilla
Soler Protocol \\"as concluded, which provided for arbitration and submitted the question 
to the decision of the President of the Argentine Republic. It traced the lines of an arbitral zone. 
At the same time both countries undertook not to extend their territory as it stood at that time, 
that is to say in 1907. Several factors, and particularly the resignation of the arbitrator caused 
the ~tocol to be a de~d-letter, and i~ was formally annulled by the Ayale-Mujio Aieement 
of ~pril 5th, 1915, which only lt;ft m force the clause forbidding any extension of the 
terttt~ry. held before 1907. In sp1te of her undertaking, Paraguay continued to advance 
st~~dily m the Chaco, thus constantly arousing Bolivian feeling. The only clause of the 
Pinilla-Soler Agreement in force referring to the territorial WIN$ ft'O was thus increasingly 



_,_ 
~Jated by ~y. Ia a friendly spirit, which was unfortlll\.\tcJy mi5COnstrued by h«'r" 
ne~ghbour, Bolivta confined berwlf to prottsts and fril'ndly owrtlln'S until at l<\.<tt' tM'.._ 
w~Je !If the Chaco was in the hands of Paraguay. A numbe-r of ~lntlnts or Protoetlls 
:amtained the st.JM po pt'nding IW'gotiations and until 6na.l arbitration prt>posals ahoul.d 
ex~ ~ IW'gotiations failed and the !I.Aittl po ciAihe la(l<K'd. Tb«-reupon, In 

order to chec:lt this undue ~yaa advance, Bolivia Ct>Ntructl'd a ft'W ft>rts, ainee 
she. had no other. way of protecting her ~tk-IMnts and territoriAl rights or ddt'n,Jing honl'lf 

Boli~~ savage tnt-. In fac:e of_ this attitude, Para«uay btgan to SJlffild falw ft'J"orts about 
. vta and acc:used her of violatmg the si.IIQ po which Potr.aguay h'l'nl'lf had viol&tt'd in an 
Inexcusable manner. .She .inftnted the strange argument that the aonrs whi~h had btt'n 1\xt'd 
for the_purpose of arba~hon and which sulwqUt'ntly lost tht'ir NiSCHe ~·,, Wt-re tht tt>rritorial 

' rrusessaons alluded to an the only cause of the Pinilla·Sult>r Protocol thAt remaint'd In fun-e. 
his means that Paraguay invoked and claimt'd ~inns which ~re nnt'r ht'fl, but which 

she ~s led by growing ambition to -n as hcot" own. It Is bt)'OIIll all doubt that, In It, lt>«.al 
m~ng, the term ~ ~OilS • refers to those which actually ni~tt'd In JQt•7 and not to the 
delinuted zonts, which include the whole of the Chaco, a distrid which Pllraguay dill nut ewn 
know and ~d n~ftr e~lored antillQ07. The same spirit of pacil\cation animatl!d Doli via durin~: 
t~e long di~aoa wh1ch preceded the Gutienea-Diaa-Leon l'rutucol of AJ,ril und, 11)17, which 
laid do~ that the two c~ntrits ahould ap1_10int plenipotentiarit'S to m~t at Huenos Aift'l umler 
the auspu:es of the Argentme Government an order to solve this rrolon~l and d111\cult di~puht, 
It was tntended, and the preliminarit'l of this Protocol lllf'ant, that a sulution of the •uh•tance 
of the question was to be loyally sought for and that direct arran!C"mt'ntl wtre to b.- ma•l• by a 
t~ty or delimitation of arbitration, the aone being ddined by the plt•ni)'otrntiaril'l, Tho l'rntocol 
did not even mention the clause concerning the territori&lll"l'" fllel. lnfortunately, the Jlohvi11n 
Foreign Office and its plenipotentiaries ~re L.tonillhed to ftnd thAt Pllrlll{liAY rdu!IC'd to cOilllltlar 
the fundamrntal aspects ol the case, but rai.wd the question of the ''"INa filii •• a J>n!vloua 
question. The whole of the early stages of the lluenoe Alrl'l Conft'l'rnce was «cupit'd by a atrrile 
discussion in which the Bolivian plenipotentiaries ckmon.•trated the truth andju•tke uf their 
case, until the Argentine Foreign Office, reali.•inl{ that the Confrrt'n~ wa~ duomt' to failuro, f'UI 
forward a friendly suggestion to the effrct that Paraguay should arcrpt arhitriltiun, tlud a drmili
tarised zone should be procaimed, that the forts ahould be withdrawn su kilumrtrt'S, and that 
possessions or advanced positions should not Kive the High Contrllctinl{ l'artit'l any right to 
preferential treatment by the arbitrator. In vit>W of what had happt'ned, It wu JM'rfrc.11y c:Jcoar 
that this suggestion could lead to no agreement and that It would be brtter to pAM on to the atlll(t! 
of arbitration and to conclude a rrwtl,. tliWfllli pending arbitration. Thia "",J"' llit•flldi wu the 
demilitarisation of the forts prior to asking for fresh instructions from the (iovernrncnta on the 
Argentinian suggestion. The latter was accepted by Doli via at the outlt't, with the 11olo rrwrvallnn 
that she could not consent to withdraw her forta but could only agree lo drmllltariution. The 
two delegations decided to adjourn the Conference for ninMy dAYJ. On mreting again In Mlly 
1926, Paraguay repeated her tactics of avoidinl arbitration and demande-d the with· 
drawal of the Bolivian frontiers, to which Paraguay gave the name of "dt!mliHilriaatinn ", 
Whenever an attempt wu made to discuJa arbitration, the Paraguayan plcnipotentlariet 
evaded the issue and sought to assert their own point of view, oatMly, the dl•m~&ntllnl of the 
Bolivian forts. It was impossible to reach any result on the linet of tloe Ar~tmtine propc~~~al and, 
in order that the two Foreign Offices might settle the diffacultil'l tbat had aritlrn, particularly 
regarding the arbitration zone, the meetings were again adjourned. The c•JOCJ off~ee~ of tloe 
Argentine Government, however, were not rejected and the liolivian J>lmiJ>Oimtiaries dr.c:Llred 
that the three points in the Ar~mtine pr~ were and would remain tl,. keystone of Uolivia'l 
policy. In spite of these negotiations, whach tuuested that a peaceful and mutually .. u.!actury 
solution was at hand, deplorable events occurred on the 6th ol thia month, owinl( to unju11t1fwd 
action by Paraguayan uoope- in the area north of the Paraguay river, where Uolivia eurcbell 
full sovereignty. According to the information received by the Uolivian Government, there 
is no doubt at aU that the Paraguayan army headquarters bave ldt their uffacml~nt at Atuncl6n 
and have recently been established at Concepci6n, in order, no doubt, to be near to the l'.ual(taayran 
forces distributed in the zone under di!lpute. TI1il circumstance, which was naturally caku.Llted 
to alarm us, did not, however, call forth any military action rm our put. since we were c:onvaw.ed 
that ow dispute with Paraguay, which wu the 1ubject of speciaf procedure laid dtiWII In the 
Gutier:rez-Diu-Le6n Protocol and in the Conferences of Bueno~ Aires, would find a peauful 
solution as the result of arbitratirm, ba5ed on certain concrete sugg~tiont. Our surJifiM wu 
therefore painful when we lramt that thil mobililation of the Paraguayan 1meral staff~ bad 
an immediate sequel in a 1uddm and unjustified attack by rr.~lar l'.u;,.gnayan for«:~ agatnat tbe 
Bolivian fort of \'anguardia. The small garrison was tahn by sorpriM and easily overcume by 
superi« forces. The latter killed and wounded many, took the remamder prilwmer• and ronducted 
them to the Paraguayaa fort of Galpon, after destroying and settin~ fire to tbe Bolivian "'!"· Out 
surprise was, howeftr, «Jeater still on learning that the P.uagua~n Go11ernmmt, after ttott attack 
in time of peace. and when there was every 00pe uf a peaceful .-,Jutit...n, had appealed to the 
Permanent Commission of )lont~ set up by the Con~ion of )fay yd, 1923, and bad a.~hd 
that a commissioo of enquiry §flould be establWoed to prevent and avert di<~putes Letwer.n Amencan 
nations. This procedure is quite incapable of leadin~ to any re~ult. It il impu!llible to~ 
anything so pteposterous as that an~ State lhlmld oot only commit tbe act of aggr'eMUJII 
but claim the interventioa of a conciliation tnDunal which il intended to prevent di!lputet and not 
to repair the effects afterwards. The Bolivian Go11ernmmt could oot lend ittelf to a pr~ure 
unsuited to settle aa existing dispute and aftct" sbe had already ben gratuitously and VKJiently 
attacked in a mann« to wound her national sovereignty by an attack on the life and liberty of her 
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citiuns. An inv~igation tribunal is intelligible enough w~en its ~ ~ ~o avo!d disputes 
• which have not yet come into being, when relations are. st.ramed.or l11hen it.lS Impossible for the 

reApective Foreign Offices to reach an agreement. It IS 1m~able to collSlder suc_b a procedure 
when forts are in ruins when lives are being sacrificed and soldaers conducted as pnsoners of war 
into the defences of the aggressor. What preventive or investigating _tri~unal can deal with an 
attack of this kind which compromises the sovereignty, honour_and digmty of a c~untry? ~o 
nation could subject, even to the highest tribunal in the world, 1ts most ~cred attnbutes, whach 
require that reparation should be made for outrages received before retummg to a s~a!e of mo.U 
equilibrium, which the laws of human dignity impose. The Govern~ent of BoliVJ~ recently 
acceded to the Cpnvention of May yd, 1923. On November 2oth last, 1t asked. the legtslat~r~ t.o 
give its constitutional ratification in ac;cordance with Art!cle 9 of the Conv~ntJ?n. As Bob~a s, 
acceHsion is not yet complete, the provisaons of the Convention could not constitutiOnally be earned 
out by our Government. Moreover, they are merely preventive and aim at se:tt~ing a mat~er wbic_h 
was prior to the present events. AJ h~ already been stated. when expl~mng t~e diplomatic 
history of the Chaco question, the latter 1s at the moment subject to certaan special procedu~es 
laid down In the Gutierrez-Diaz-Le6n Protocol, and the procedure governed by the Argentme 
Republic's offer of its good services. Bolivia is therefor~ faced with a juridical and diplomatic 
situation already existing and she could not disregard or run counter to it by submitting herself 
to any fresh junsdiction that had not been ratified by the legislature. In view of these considera
tions, the Bolivian Government has declined the honour of helping to establish the Commission 
which it considers in the circumstances unsuited to safeguard the sovereignty of Bolivia and her 
rights which have been brutally violated. Bolivia finds herself under the regrettable necessity 
of au~ pending diplomatic relations with the Government of Paraguay until she can obtain reparation 
for tlus assault and the satisfaction to which she is entitled. Under the pressure of these deplorable 
circumstances, which are none of her making, Bolivia has been compelled to break with a long 
tradition of tolerance towards Paraguay. She can no longer continue a policy of conciliation and 
constant sacrifices by continually agreeing to accept mediation, and on some occasions in enduring 
on behalf of peace, illegitimate advances by her neighbour. Unhappily this policy has only 
encouraged Paraguay to commit bellicose acts which the Bolivian Government now denounces to 
friendly nations. - PATI~o. Bolivian Minist~ in F'ance. 

6. EXTRACT FROM THE MINUTES OF THE FIFTH MEETING (PRIVATE) OP THE FIFTY-THIRD SESSION 
OF THE COUNCIL, HELD AT LUGANO, ON FRIDAY MORNING, DECEMBER 14TH, 1928. 

The PRESIDENT reminded the Council of the action which it had taken in regard to the dispute 
between Bolivia and Paraguay. . 

Since the despatch of the Council's telegram, replies had been received from the Governments 
of Paraguay and Bolivia. That from the Bolivian Minister for Foreign Affairs indicated that he 
had transmitted the Council's telegram to the President of Bolivia, and that a reply would be sent 
to the Council at a later date. That reply had not yet been received. The Council had, however, 
received frotl\the Bolivian Government a communication containing a statement upon the situation. 
The President assumed that that communication and the Council's telegram had crossed. 

The question now before the Council was whether it should not forward to the Bolivian 
Government the telegram which it had received from Paraguay and which expressed an opinion 
on certain points, and whether it should not also transmit to the Paraguayan Government the 
communication received from the Bolivian Government. The President thought that the latter 
course was advisable in order to clear up the situation. It was a question of simple good faith. 
It would be unfortunate if the Council laid itself open to a charge by either the Bolivian 01 
Paraguayan Government of having received a telegram from the other party referring to and 
explaining the situation .without giving. notice thereof to the other Government. He suggested. 
therefore, that the Counctl should authonse the Secretary-General to forward the two documents in 
question. 

Tla1 ~oposal of th1 ,P,esidlffll U'CIS atkfJicd. 

The PRESIDENT thought that, before dispersing, the Council should consider the procedun 
to ~ folio~ in this matt~r after the close of the session. Certain communications might. be 
~etved wh~ch would requare an urgent re_ply. If, the~efore, the Council had no objection il 
mtght _exan:une. the matter at ~he end of 1ts last m~t~g on the following morning. In th1 
mt-anhme, 1t nught perhaps rect>ave the further commtmlcatJon which the Bolivian Government hac 
announced its intention of sending. · 

Th1 Prt•pos.,l of the Prt.siJml u-.s adopkd. 

. . 
7· UTTER FROIII THE PAR.\GUAYAN (H.\Rlat D'AFFAIRES AT P.~ TO THE SECRETARY-GESERAL 

Paris, December uth, 1928. 

I ~a ~e the honour. to notify_ you, !or ~rposes of information, that on December sth. Ig28 
the Boliva.m troops haVIng made mcurstons mto the western territory of the Republic of Paraguay 
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~Rqllested to withchaw. lnstf~Ul of acadi~ to this frit-ndly r.qu~t. thfoy att.;kt'd thi",Q 
frmfUJ. troops. A ~ht ~· u the rw~ _of which the &livian troops •'t!ft nopu~. 
~~tely oa learni~ ol this sanguuwy IIIQdrnt, the Pa~)'lUl Gowmnlt'nt, in virtue 

of the_~ of the Traty for tbe Pacific Settl«-ment of Conftk-ts bt-t~o the American StatM, 
to ·~ BoliVl& ~ ~r &I! signat~ took ater- witb a ~w to the ronwnh~« of the 
In!emational ~ oll::nqwry provtded fur in Article 1 of the Mid Tre.ty, and with thh1 
ObJect ~~Y.DOtlfied the Pmn.arwnt Commisaion of Diplomats at Nontnidl"o.. . 
• BoliVIa 1 only ~ply wu to hand to the Parag\lllyart ft'Jl"'M'ntatiw at La Paa hi• ra-~"llOft 
and to ~fuse to agree to the propuaed J'"lCfl)ure. 

Tbe Traty in question (the Gondra Pact) wu registetfd with the Lellgue of Nations on M.u\'b 
yd. 1925· 

(Sicrutl) R. UllALLitltO, 
p,,,~,. Clutrp tl'.41/•irtJ, 

lhk,.U lo aAI LMfW of NMtcHIJ. 

8. E.nJtACT nox THI Mnnrru ortHI Sanna Mnttlu.o (PktYAn) or THI t'tnY·TIIIIIP Sas.'ltnN 
OP THE CoVNCIL, HELD AT LUGANO, Olf SAtURDAY AnlltNOON, 01CIIIIIIIR 1,5TN, 19Jll. 

Tbe PttzsrDUT read the two foDowin1 te~ms. cLatt'd ~ember J"tb and l)Mt'ntbcor uth 
nspectiwly, rec:eiftd from the Goftfllments of Bolivia and Parapay: 

(a) Tlllf"•"' fro,. 141 Bolitli•,. c.,_.,.,.,, 

• Have the honour to ~cr to the resolution forwarded to me by Your Exr•llenry In 
which the Counc:U of the League of Nations recommends and hope• that the inchtC'nta whkh 
have oa:urted between this country and Paraguay will not become aeriou. and In whkh 
Your Excellency also ~UggtSta In a lofty apirit of klrali..m that the partltot will continue 
to act in a peaceful manner in conformity with the obliptiona ent•red Into by the l:>tat•• 
signatories of the Covenant'. Tbe Council of the League and Your Excellrnry rnay rnt auur..d 
that Bolivia will not depart from tbe principl~ and obligations contaillt'd In the (ovenant 
of the League. From t~ report aubmitted by Bolivia to the Learue. the C'.oundl will be able 
to ascertain the antecedents of the question at !Jiue with Paraguay and bow a viulrnt aggre•inn 
was committed by that country against the tertitory and IOVf'l'•irnty of llolivia, a •m•ll 
garrison being destroyed by greatly aupmor fore~. twenty 10ldif'l'l and two ol!kt'l'l bc-in1 
killed, their dwellings bein1aet on lire and the remainder of the prriaon b..ln1 takrn pri!Mmf'l'. 
Paraguay has entered into obligations with Bolivia to submit bn difln•ncrt to judkt.l 
arbitration, to determine the aone of arbitration and to Iettie their varlotaa cl!Aputl!l by 
peaceful means. Nevertbelesa, by an inexctUable aurprile blow and In contradiction with u.., 
stipulations of Articles 10 and JJ of the Covenant of the ln«tJO, Paraguay hu committed 
an aggression which we solemntr denounce to the Cooncil, conltrmin1 our puvlou• de-nunda· 
tion, and we declare that Bolivia has no alternative but to demand the Mtiafac:tlon whlrh I• 
due in IUCb cues and to take military meuur~ of a drfcnslve character to Mfrguard hrr 
~eeurity, because, Paraguay having concentrated bn forcea and advanced hrr ~nrral 111&11 
to points very dole to the lines of contact of the military pwt• of the two countrltot, It II 
reasonable to auppote that.Jurther encounten will take place wltb which my Govnnmrnt 
must be prepared to deal. Until the lati.'daction due by Paraguay bas bwn riven, It dora 
not aeem poanble to my Government to allay the excitement of public OJrinlon •ulftdmtly 
to permit the resumption of peacefull!f1fotiatlons. I have no doubt that the Council In lt• 
impartiality will recognile the justice and sincerity of theM explanations and wiU take note 
of my Government's declaration of it• Intention to act on the Council'• recomllll'ndation• 
and to ob»a we the ltipulations of the Covenant. But Bolivia cannot &#{I'M that, undrr WVC!I' 
of conciliation proceedings, the agreement• providing for jud.idal arbitration on a cnncrete 
and definite basis shoald be invoked in ordrr to Iettie the tubltance Ill the d!Apute, or that 
an attempt llbouJd be made to evade the obligation to provide the jlllll Mtiafar.tlon r~ibt-d 
by intemationaJ law and practice in suc:h ca.te~. - Hernando SIU!I, l',.i4ntl o 1Jollvl11: 
Tomas Manuel Euo, Mittiller /tW FtWeip Al/•i,. of Bolillill. • 

(h) Tthrr•,. ,_ tJu p.,.,,.,., c;c,-n~.• 
[Tr•u.no...~ A~unciUn, December Jzth, I!JZ8. 

• I have the honour to reply to your telegram of yetterday, wbit:h funti•het proof tJI the 
lofty spirit of peace governing the delit-ations of the Council I~ whom you ar~ autlaori.ed 
to tpeak. )ly Government has plea.wre in infonnin( you that it is animated with the tame 
spirit. and that Paraguay. ltrong in the justice of hrr c:aAe, wiD I.CU'p_t and filithrully.f'!lfll 
her international obligations. For thit reason .be uked for the tummorung of the CommiMifln 
provided for in the Trntyof Kay yd. II)ZJ.and the parJJOMof which ittoavoidc:t.lfltlictl bet~~ 
American SLates. Bolivia refused to ~pate in thit procedure, which would have eatabhshed 
the truth and detenniued the questJoo of responsibility, basing her rdusal on the mer~ lltate
ment of her alleged grievanc:n. Paraguay does not ~dtBe a'!y coociliat~m proced!fre I~ the 
settJemmt of her disputes, stiD leM the procedure laid d(Jwn m Wr!ventJOM to whach the ha1 

I ltcpi I ...... 4(6j. 
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gi;en her solemn acceptance. - Geronimo ZuBIZARRETA, Pa1'aguayan Ministef' /01' F01'eign 
A/fait's." . . 

-
After some discussion the Council unanimously adopted in the following form. the text of 

two telegrams to be despat~hed to the Governments of Bolivia and Paraguay respectively: 

(c) Teleg1'am to the Bolivian Govemment. 

" The Council bas taken cognisance of the telegram of Decel!lber 12th from the Bolivian 
Minister at Paris, forwarding on behalf of his Government a deta~led statement of the antece
dents of the dispute between Bolivia and Paraguay. The C:o~ncil has also_ t~ken note of ~be 
telegram of December 14th, signed by the President of Boliv1a and the MIDlster for Foreign 
Affairs, ·which contains the following statement: • Your. Excellenc;v ma;v rest assured that 
Bolivia will not depart from the principles and obligations contamed m the Covenant of 
the League '. The Council has examined with th~ greatest care the s_ta~ement of .Y?~r 
Government's point of view. It was happy to denve therefrom a convu:~10n of BoliVIa s 
attachment to the principles and obligations of the Covenant. It accordinglr hoJ?es that 
the parties will carefully abstain from any act which_ might aggravate the ~1tuat10n a!ld 
render a peaceful settlement more difficult. In concluding to-day, at Lugano, 1ts fifty-third 
ordinary session, the Council expresses its firm conviction that the obligations of the . 
Covenant will be respected. It recalls that, when a dispute likely to lead to a rupture 
arises between two States Members of the League of Nations, they cannot, without failing 
in their obligations, and notably those contracted under Article 12, omit to resort by 
some method or other to one of the procedures of pacific settlement provided for in the 
Covenant. The Council also thinks it well to draw attention to the fact that the Covenant 
mentions, among others, • disputes as to the existence of any fact which, if established, 
would constitute a breach of any international obligations, or as to the extent and nature 
bf the reparation to be made for any such breach '. The Council wishes to emphasise the 
fact that in its experience it is most important to confine all military. measures of a defensive 
character to those which cannot be regarded as aggressive against the other country, and which 
cannot involve the danger of the armed forces coming into contact, as this would lead to an 
aggravation of the situation, rendering more difficult the efforts at present being made for 
the maintenance of peace. The Council has charged me, as its President, to follow events 
with a view to any action that may be necessary, consulting, if need be, my colleagues through 
the intermediary of the Secretary-General of the League of Nations. , I also have the honour 
to communicate to you for information the following telegram which I have received from 
the Paraguayan Government. " 

(Here follows the text of the telegram dated December 12th, 1928, from the Paraguayan 
Government quoted above.) 

(d) Tel~g1'am to the Pa1'aguayan Gove1'nment. 

" The Council has taken cognisance of the letter addressed to it on December uth for its 
information by the Paraguayan Charge d'Affaires at Paris, with regard to the dispute which 
has arisen between the Republic of Paraguay and the Republic of Bolivia. The Council has 
also taken note of your telegram of December 12th, which ends with the following declaration: 
' Paraguay does not refuse any conciliation procedure for the settlement of her disputes, 
still less the procedure laid down in Conventions to which she has given her solemn acceptance'. 
The _Council has examined with the greatest care the statement of your Government's point 
of VIew. It was happy to derive therefrom a conviction of Paraguay's attachment to the 
princi_ples and obligations of the Covenant. It accordingly hopes that the parties will carefully 
abstam. from any act which might aggravate the situation and render a peaceful settlemen_t 
more difficult. In concluding to-day, at Lugano, its fifty-third ordinary session, the Council 
expresses its fi~ convi~tion that the obligations of the Covenant will be respected. It recalls 
that, when a ~spute likely to lead to a rupture arises between two States Members of the 
League of Nations, they capnot, without failing in their obligations, and notably those 
contracted under Article 12, omit to resort by some method or other to one of the procedures 
of pacific settlement provided for in the Covenant: The Council also thinks it well to draw 
attention to t~e fa~t that !he Covenant mentions, among others, • disputes as to the existence 
of any fact which, 1f established, would constitute a breach of any international obligations, or 
as. to the extent a~d nature of the reparation to be made for any such breach •. The Council 
Wl;S~es to emphasise the fact . that in its experience it is most important to confine _all 
mili.tary measures of a defenSive _character ~o those which cannot be regarded as aggres;;1ve 
agamst the ot~er country, and which cannot mvolve the danger of the armed forces coming mto 
contact, as thi~ would lead to an aggravation of the situation rendering more difficult the efforts 
at p~esent bemg made for th«: maintenance of peace. The Council has charged me, as its 
~resident, to follow events w1th a view to any action that may be necessary, consulting, 
if need be, my colleagues through the intermediary of the Secretary-General of the League 
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~!l!!.ti.:!ns.hichi also
1 

h have t~e honour to communicate to you for information the followi!l · 
-o·- w ave recetved from the Bolivian Government. • ~ · 

Go¥ (Here follows the text of the telegram dated December 14th 1938 from the Bolivian 
ernment quoted above.) ' ' . 

!he. Council deddd. to communicate, by telegram, the text of the various telt'gr&mS relating 
• to thJs dispute to th~ Governments of. all States Members of the League of Nations. The Secretary. ~:a~~ w& authorised to se~d. cop1es to the Ministers of the United States of America and of 

at me an~ to the Mmisters of Costa Rica, Ecuador and Mexico at Paris. 

d 
The CouncJ1 inslructed its Acting President to follow the course of the dispute between Bolivia 

an . Para~y. and to keep in touch with the Secretary-General, it being understood that the 
Actmg Pres1dent would convene the Council to meet urgently in extraordinary session if events 
showed such a course to be desirable. · 

. 9· TELEGRAM DATED DECEMBER 15TH, 1928, FROM THE ACTING PRESIDENT 
OF THE COUNCIL TO THE MEMBERS OF THE LEAGUE. ' 

. This telegram transmits, for the information of the Members of the League, the communi
cations reproduced in the present document under Nos. 3. 4 (b), 8 (a) and 8 (c) and (d). 

10. LETTER FROM THE BOLIVIAN MINISTER AT PARIS TO THI! SECRETARY-GENERAL, 

[Translatio~t. j 
Paris, December 14th, 1928. 

· ~i~h reference to the information which the Charg6 d'Affaires of Paraguay at Paris hns sent 
you, it JS my duty to bring t~ your knowledge the following facts: 

I. Bolivia has for many years past been in peaceful occupation of the Vanguardia fort, 
situated in latitude 19• 35' South and longitude ss• II' West of Greenwich, where ahe maintained 
a weak garrison of twenty-five men. 

. 2. Paraguayan troops in superior numbers attacked this fort by surprise, set fire to it, 
killed the majority of its occupants and took the survivors prisoner. . 

3· The geographical situation of this fort is palpable proof, not only that Paraguay's 
aggression took place on entirely undisputed territory, but on a territory at a distance of approxi
mately eight kilometers from the frontier between Bolivia and Brazil. 

4· The Gondra Pact, to which allusion is made, and of which Bolivia and Paraguay are 
signatories, has not been ratified by Bolivia and is therefore not binding upon her. 
. S-· Bolivia, in adopting the line of conduct forced on her by circumstances, is In no way 

rejecting peaceful and conciliatory solutions, but only asks for reparation of the outrages committed, 
and she cannot consent to her aggressor's evading its obligation by taking shelter behind the 
provisions of a Pact more suitable for preventing conflicts than for solving them. 

(Sigmd) Sim6n I. PATIJ:lO. 

II. TELEGRAM FROM THE BoLIVIAN MINISTER FOR foREIGN AFFAIRS TO THE PRI!SIDINT 
OF THE COUNCIL. 

La Paz, December JSth, 1928. 
[T ra~tslation .J 
. In the communication which I had the honour to make to you on December 14th, I informed 
you that, as a result of the aggression committed against her by Paraguay, .Bolivia had been 
obliged to take military measures of a defensive c!w'acter to safe~ard her aecunty. Furt.hermore, 
owing to the fact that Paraguay was concentratmg troops at pomts wry close to the line along 
which contact at present exists, and that the Paraguayan General Staff has also thought fit to 
take measures, it was natural to anticipate that fresh conflicts would take place. 

In view of this possibility, it is my Government's duty to be prepared. Unfortunately, these 
apprehensions have now been sh<;>wn to be justifi«;<f. . . 

According to despatches received from the Ch1ef of the m1btary zone, two new detachments 
of Paraguayan troops prepared an attack against Bolivian forts, which led to f~esh engagements; 

. as a result the Paraguayans were repulsed and the Boqueron fort was occup1ed by our troops. 
• This f~rt was constructed recently by Paraguay in an area over which Bolivia has indisputable 
rights. · . hast • 1 
. In conformity with its international ob_ligations, my Govemme!lt has ened to In orm 
the Council of the League of Nations of this new development, which was the natural sequel 
of the attack directed against us last week. . . . . . 

Paraguay is now clearly responsible for a breach of the mos~ solemn mternabonal undertakmgs 
and has failed in the duties of all civilised nations for the mamtenance of peace. • 
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" 12. TELEGRAM FROM THE PRESIDENT OF THE CouNCIL TO THE BOLIVIAN MI.-.ISTER FOR FOREIGN 
AFFAIRS. 

Lugano, December 16th, 1928. 

. I have the honour to acknowledge receipt of your telegram· of December 15th, which w~ 
of course despatched from La Paz before the receipt of that sent by me to Your Excellency on 
behalf of the Council on the same date. · 
. The facts which you report to me show still more clearlY: the dangers to .peace created by the 
contact between military forces belonging to the two countnes on the frontier, and the urgency, 
to which the Council has drawn your attention, of taking measures to prevent further incidents 
capable of compromising .the success of any p~acefull?rocedure. . 

I venture to emphasise afresh the suggestiOns wh1c.h were made to you by ~he .Council on 
receipt of your Government's solemn assurances that 1t would respect the obligat10ns of the 
Covenant.'- Aristide BRIA"'D, Acting President of the Council. . 

13. TELEGRAM FROM THE PRESIDENT OF THE COUNCIL TO THE PARAGUAYAN MINISTER FOR 
FOREIGN AFFAIRS. 

Lugano, December 16th, 1928. 

I have. the h~nour to forward to Your Excellency the follo~ing communication which I have 
received from the Bolivian Government: 

(Here follows the text of the communication: see No. II.) 
The facts reported to me in this telegram, etc. (see No. 12). 

Aristide BRIAI\D, Acting President of thf Council . 

14. TELEGRAM FROM THE BOLIVIAN GOVERNMENT TO THE PRESIDENT OF THE COUNCIL. 

La Paz, December 17th; 1928. 

• 

I have the honour to refer to your telegram of the 16th of this month in which Your Excellency, 
on behalf of the Council, renews his recommendations with a view to avoiding further incidents 
that might compromise the success of pacific procedure in the dispute between Bolivia and the 
Republic of Paraguay. My Government, a<.cepting these suggestions, assures Your Excellency 
that it has ordered the commanders of military posts to refrain from any advance and any attack 
·as far as they are concerned, and to cohfine themselves to defen~ive measures. I notify the Council 
that Paraguay has decreed the mobilisation· of the classes from 18 to 28 years. Bolivia is confi.n~ng 
herself to the measures of precaution essential to her security. - Tomas Manuel ELio, Bolwtan 
Minister for Foreign Atfairs. 

15. TELEGRAM FROM THE PARAGUAYAN GOVERNMENT TO THE PRESIDENT OF THE CoUNCIL. 

[Translation.] Asuncion, December 17th, 1928. 
·-

I have the honour to acknowledge receipt of your telegram of yesterday's date, forwarding 
a communication from the Bolivian Foreign Office to the Council of the League of Nations, according 
to which its anticipations concerning further armed conflicts have proved to be correct and 
Paraguayan detachments have attacked the Bolivian forts, the result being that Bolivian forces have 
occupied the Paraguayan fort of Boqueron. In the name of my country and of my Government, 
I protest before the Council against the unheard-of distortion of the truth contained in the Bolivian 
Government's assertions. It was Bolivian troops who, taking us by surprise and without previous 
declaration of war, thus acting contrary to the practices in use between civilised nations, invaded 
our territory, attacked our military outposts and bombarded our positions from the air. The 
Bolivian Government's fears and anticipations referred to in your communication were nothing 
more than a calculated device under which Bolivia wished to cloak beforehand her deliberate 
intention of attacking Paraguay so as afterwards to pose before the public opinion of the world, . 
wh!ch detests war, as a victim of aggression on the part of my country. Paraguay, keeping 
stnctly to her international obligations, asked from the outset that an investigation should be made 
int~ the facts and has accordingly accepted without objection all the suggestions and modes of 
pacific procedure put before her. A country which acts in this way is not and cannot be an 
aggressor. Bolivia, on the other hand, rejects any enquiry as if she feared it. This alone shows 
on what side is the truth and reveals the aggressor. Bolivia refuses to follow this procedure. She 
d~ed in a note addressed to the Permanent Commission at Montevideo, set up in accordance 
With the Condra Pact, that " her position was unassailable "; she prefers to appear in the eyes . 
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hf ~e w~ld. rebelli~us to _peaceful suggestions rather than to accept formulas of pacification beror\? 
avmg o tamed s:atisf~cbon for_her alleged wrongs. It is impossible to believe that a State whlch 

speaks an~ acts m this way will confine itse~. to purel~ def~nsive measures. Bolivia is taking 
up the att1tude o! an aggressor country, desmng to satisfy 1ts rancour by its own action. My 
Gov':rnment has )Ust accepted the good offices of the Pan-American Conference and its attitude 
P~OVIdes fresh proof of its loyal desire for peace and of the action it has taken with this end in 
VIew. P~guay has d?ne nothing to aggravate the situation or to hinder conciliation proceedings, 

• and acc<?rdingly I notify Your ~xcellen~y of my Government's intention of submitting to the 
~etanat. of the League of Nations a Circumstantial report on the incidents 'Yhich, in spite of 
1ts good fa~th ~n~ the ~orrectness of its attitude, have taken place. -Geronimo ZURIZARRETA, 
Paraguay'"' M Jtllsler for F oreigtt A/lairs. 

16. AIDE-MtMOIRE HANDED BY M. BRIAND, ACTIXG PRESIDENT OF THE COUNCIL, TO THE 
CHARGts D'AFFAIRES OF THE ARGENnNE AND THE UNITED STATES OF AMERICA. 

_If •. in the !!ext few days, ~he two Govern~ents do r:-~t. in some form or other, accept such 
med1~tion as will affo~. a likelihood of the settling by pacific methods of the request for reparation 
subrrutted _by the Boliv1an Government-thereby excluding the possibility of further hostilities
the Cou~cil can hardly a~oid holding an extraordinary session. The Council will, in such an 
eventuality, have to consider what measures should be taken, either because war has broken 
out-or because it is on the point of breaking out-between two Members of the League, neither 
of which appears to recognise any common contractual obligation not to resort to war other than 
that arising under the League Covenant, by which they are both bound. 

The Council has reason to believe that highly influential efforts are being made in two different 
quarters with a view to avoiding war and settling the existing difficulties by pacific methods. 
This is the trend of the action now being taken by the Argentine Government and by the Pan· 
American Arbitration Conference, which is at present in session ·at Washington under the presidency 
of the United States Secretary of State. The Council has not, however, received any official 
information from either of these parties. 

The Argentine Government and the Governments represented at the Pan-American Conference 
are now fully informed of the action taken by the Council and of the replies received from the 
Governments of the two countries. The Council thinks it essential, In the_interests of peace, that 
the efforts of all those at present engaged in securing a settlement of this dispute by pacific means 
should be completely cCH>rdinated. 

The President of the Council of the League of Nations, who has been instructed by the 
Council to follow the development of the dispute, therefore feels that it would be of the greatest 
importance for the maintenance of peace-the supreme object which aU must have In view-that 
. Argentine Go h uld "nf h" h ld I I ' . be the vernment s o 1 orm 1m w at measures cou , n ta opm1on, 

United States 
the most advantageously taken by all who are working to bring about a pacific settlement of 
the dispute. 

Paris, De~mber 18th, 1928. 

17. TELEGRAM FROM THE SECRETARY-GENERAL TO THE MEMBERS OF THE COUNCIL. 

Paris, December 18th, 1928. 

M. Briand asks me to inform you that it is not unlikely that he may summon an extraordinary 
session of the Council towards the end of the week. Definite information regarding this meeting 
will be telegraphed to you as soon as possible, - DRUMMOND, Secretary-Geru1al. 

I8. TELEGRAM FROM THE PARAGUAYAN MINISTER FOR FoREIGN AFFAIRS 
TO THE SECRETARY-GENERAL, RECEIVED DECEMBER IgTH, 1928. 

l T1anslatiott.] Asunci6n (undated). 

I have the honour to acknowledge receipt of your cable of to-dar'• ~te .. It notified me of 
a fresh communication from the Bolivian Government to the wgue o Nat1ona. The Paraguayan 
Government frankly admits that it has cal_led up all citizens ~ween the ages of 18 .a~d 29, but 
this measure, which was provoked by the mvaston of our t~tory by numerous ~hv1~n troop5 
and by the attack directed against different Paraguayan m1ht_ary posts, was fully JUS.tlfied, and 
is of a purely defensive character. On one and the same day Bohv1an troops made surpr15e attacks 
on our forts of Boqueron, Marshal Lopez, Lieutenant Valois Rivarola an~ General_Genes. They 
dropped bombs on the Paraguayan garrison of Bahia-Negra and ~ther pomt~. Dunng the attack 
on our forts the Paraguayan Lieutenant Figari and aeveralsoldJers met theU' death. Before tbe 
attack, the Bolivians concentrated troops at Villa Montes, at the fort of M~noz, and at the ~rt 
of Suares, with full war material and transport. Th«: truth of th~ facts ~ ~y to estab~sh. 
Previous to tlie conflict, and on the pretext of appl:r'ng th~ penalties of mll~tary law aga~nst 
the insurgents, the Bolivian Government sent them m con5J(Ierable num~ mto the Chaco to 

... 
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r~inforce the garrisons. This same Government has - by mis_appropriatin~ the pr~eeds of. its 
loans - just devoted considerable sums quite beyond its financ~al means t~ 1ts defensive req~~ 
ments and to big purchases of war material, which can only 1M: dire<:ted aga~nst Para~ar. ~b~a 
has not ordered mobilisation, but has carried it out in practiCE!, With a secrecy which m 1tse~ IS 
suspicious. As Bolivia was penetrating into our territory wit~ !'umerous forces and attacking 
the forts, at the same time reJecting pacific suggestions and adm1ttmg that she preferred to ap~r 
before the world as deaf to all appeals for conciliation rather than to bury her rancour, nothmg 
could be more legitimate than for Paraguay to defend herself; If my Government had ~;~ot donee 
so - without ceasing on that account to explore every possible avenue of c~ncord - 1t would 
have incurred a grave responsibility before the nation. The I:eague of Natlo.ns ma~ be sur~, 
moreover, that Paraguay, adhering firmly to her traditiona:l policy of peace, will n?t mdulge m 
any act which might hamper or impede that policy and will confine herself ~o taking the steps 
necessary to safeguarding her legitimate· right of self-defence. - Gerommo ZUBIZARRETA, 
Pt~raguayan Minister for .Foreign Affairs . . 

19. TELEGR~M FROM THE BOLIVIAN MINISTER FOR FOREIGN AFFAIRS TO THE ACTING 
PRESIDENT OF THE COUNCIL. 

l TranslatiQn.] La Paz, December 18th, 1928. 

I have the honour to inform Your Excellency that, in accordance with the nobly inspired 
suggestions of the Council of the League of Nations, the Bolivian Government has now accepted 
the good offices of the Conciliation.and Arbitration Conference at present in session at Washington. 
Bolivia once more affirms that spe maintains her loyal observance of international treaties, and, 
in accepting the good offices of the Washington Conference, she asks that an investigation 
should first be made into the attack on Fort Vanguardia, independently of the essential questions 
in the dispute which are submitted to arbitration on concrete and specific points. My Government 
will not cease to declare and reiterate at every opportunity that Bolivia did not provoke the conflict 
and has throughout observed with the utmost strtctness the rules of international law. -Respect-
fully yours. - Tomas Manuel Euo, Minister for Foreign A/lairs. · . · . 

. 
20. TELEGRAM FROM THE ACTING PRESIDENT OF THE .COUNCIL TO THE PARAGUAYAN MINISTER 

FOR FOREIGN AFFAIRS, M. G. ZuBIZARRETA . 

• 
Paris, December 19th, 1928. 

I have the honour to communicate to you the following telegram which I have just received 
from the Bolivian Government (See No. 19). 

. . -

As yo:'u Gover!lme!lt has already informed n:e that it has accepted the good offices of the 
Pan-Amencan Arbitration Conference, the Council, all of whose efforts were directed towards 
preventing any aggravation of the dispute and facilitating a peaceful settlement by any possible 
me_thod, cannot but be gratified at the cessation of a conflict between two Members of the League 
~~~~ed_ by common bonds ~f race an.d tradition, and at the favourable reception given to the generous 
Imtla~Ive of the Pan-A!fiencan Arbitration Cpnference. The Council can but trust that the procedure 
t~ which the two parties_ have now agreed willle_ad to the speediest possible settlement of their 
d1spu~e ~nd the restoratiOn of a good understanding and of peaceful co-operation between them. 
- Ansbde BRIAND. • 

21. TELEGRAM FROM THE ACTING PRESIDENT OF THE COUNCIL TO THE BoLiVIAN MINISTER FOR 
FoREIGN AFFAiRs, M. ToMAS MANUEL .Ei.w. 

. Paris, December rgth, 1928. 
I hll:ve the honour to acknowledge the receipt of your telegram of Dece~ber 18th informing 

me that m accordance with the Council's suggestions your Government has now accepted the good 
offices offered by the Conciliation and. Arbitration Conference at present in session at Washington. 
As the Government of P3!aguay has mformed m~ that it has also accepted this offer, the Council, 
all of whose efforts were directed t?wards preventmg any aggravation of the dispute and facilitating 
a peaceful settlement by any possible method, cannot but be gratified at the cessation of a conflict 
between two Men:'bers. of the League united by common bonds of race and tradition and at the 
favourable. receptiOn giVen to the generous initiative of the Pan-American Arbitration' Conference 
The Council _can but ~rust that the procedure to which the two parties have now a eed will lead 
to the speed1est possible s~ttlement of their dispute and the restoration of a good ~nderstanding 
and of peaceful co-~perat10n between them. - Aristide BRIAND. . 
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• TELEGRAM FROM THE ACTISG PRESIDENT OF THE COUNl'IL TO THE MEMBERS OF TllE Cou;~J~. 

. Paris, December 19th, IC)28. 

I have received a telegram from th Boli · Go · · · with the Council' ti Boli . e Vlan vemment tnformmg me that, m accordance 
~b'trati Co 5 sugges ons, VIa has accepted the~ offices offered by the Pan-American 
offe; I h~~e se n!eret~ce. As t~aguay had already notified the Council of its acceptance of this 
on the fact tha~ a egramful o e two Go':ernme'!-ts ~n the Council's behalf, congratulating them 

a peaC:C method of settling the1r dispute, acceptable to both parties, has been 
{:~!ug~tt tthe same 

1
time

1 
I expressed our sincere trust that the future negotiations will speedily 

o a comp ete y successful issue. - Aristide BRIAND. 

23. LETTER FROM THE ~CTlNG PRESIDENT OF THE COUNCIL TO THI MI!MBI!RS OF THI COUNCIL, 

My dear Colleague, 
Paris, December nst, 19:18. 

The Council havhig asked me to keep abreast bf developments, I have the honour to !~form 
you of the steps I have thought it advisable to take in order to further the settlement of the dispute 
between Bolivia and Paraguay. 
· At its Lugano session, the Council reminded the two parties of their obligations under the 
~ovenant, and emphasised that it was their duty to • have recourse to such methods as would be 
m conformity ~th their international obligations and would appear in the present circumstanct.'S 
to be the most likely to secure the maintenance of peace and the settlement of the dispute ", 

. . On Dece~ber .xsth,'!'fter expressly calling the attention of the two Governments to the under· 
takings cont~med m Articles 12 and IJ of the Covenant, and pointing out emphatically that they 
could not, Without failing in their obligations, • omit to resort by some method or other to one 

-of the procedures of pacific settlement provided for " therein, the Council urged that military 
measures should be conJined to • those which cannot be regarded as aggressive again~t the other 
country", in order to avoid • an aggravation of the situation rendering more difficult the effort~ 
being made for the maintenance of peace ". 

After the close of the session, I received at Lugano another telegram from the Bolivian 
Government. 1 replied by calling the attention of the two Governments to • the urgency, to 
which the Council had drawn their attention, of taking measures to prevent further incidents 
capable of compromising the success of any peaceful procedure ". • 

On my return to Paris, I received a telegram from the Bolivian Government stating, in reply 
to my last communication from Lugano, that, • accepting the Council'• suggestions, It had ordered 
the commanders of military posts to refrain from any advance and any attack, as far as they were 
concerned, and to conJine themselves to defensive measures". At the aame time, I received a 
telegram from the Paraguayan Government announcing that It had just accepted the good offices 
of the Pan-American Arbitration Conference with a view to a peaceful settlement. 

In these circumstances, which offered.some hope that the effort1 exerted to maintain r.eace 
might fairly soon prove successful, I decided -after consulting the Secretary-General and notifying 
my colleagues that I might have to summon them to a meeting towards the end of the week -
to engage in a number of conversations in order to see how a settlement of the conflict might be 
facilitated. · 

On December x8th, I asked the Bolivian and Paraguayan Ministers, the Ar~entine Charg6 
d'Affaires (whose Government, it was semi-officially reported, was endeavouring to mduce the two 
parties to accept mediation) and the United States Charg6 d' AIJaires (whose Government' I 
representative was President of the Pan-American Arbitration Conference) to come and see m ~. 

In the course of my conversations with the Argentine and United Statea Chargl'l d'Affaires, 
I explained the significance of the steps so far taken by the Council, and suggested that, should 
the crisis be prolonged, we might try to co-ordinate the efforts which were being made from different 
quarters to preserve peace. 

I also received the representatives in Paris of the American States Members of the Council. 
I am happy to be able to inform my colleagues that I shall not need to 1ummon an extra· 

ordinary session to deal with this question. On the morning of the day before yesterday, I 
received a telegram from Asunci6n stating that the calling-up of citizens between the ages of 18 and 
29 was a measure • of a purely defensive character", and that • the League of Nations might 
be sure, moreover, that Paraguay, adhering firmly to her traditional policy of peace, would not 
indulge in any act that might hamper or impede that policy, and would confine herself to taking 
the steps necessary to safeguard her legitimate right of self-defence". The Bolivian Government 
also informed me that, • in accordance with the suggestions of the Council ", like the Paraguayan 
Government, it accepted the good offices of the Pan-American Arbitration Conference. 

The Council, all of whose efforts were directed towards preventing any aggravation of the 
dispute and facilitating a peaceful settlement by any possible method, cannot but be gratified at the 
cessation of this dangerous confiict between two Members of the League united by common bonds 
of race and tradition, and at tht favourable reception given to the generoua action of the Pan
American Arbitration Conference. The Council can but trust that the procedure to which the two 



parties have now ~eed will lead to the speediest pos.~ible ~ttlement of their dispute and the 
restoration of a good understanding and of peaceful co-operatiOn between th~m. 

1 therefore had no doubt that the Council would join me in c~m~atulatmg the two Govern
ments and in expressing our sincere trust that the future negotiations would be brought to a 
completely successful issue.. . . . . . 

· The entire documentation relatmg to th1s question will be transmitted to all the Members of 
the League a~ soon as possible. • • (Signed) Ari~tide BRIAND, 

Acting President of the Council of the League of Nations. 

24. NOTE VERBALE FROM THE PARAGUAYAN LEGATION IN FRANCE TO THE SECRETARY-GENERAL . 
. 

On behalf of its Government, the Paraguayan Legation in France desires to call the att~ntion 
of the Secretariat of the League of Nations to the bombardment of Paraguayan towns m the 
centre of the Gran Chaco by Bolivian aircraft without any preliminary declaration of war. 
_ Paraguay protests most emphatically against this violation of international law, which governs 

the relations between civili&ed States. 
- -

Paris, December x7fh, 1928. 1 

Annex I. 

REPLIES FROM THE MEMBERS OF THE LEAGUE TO THE TELEGRAM SENT .BY 

·THE PRESIDENT OF THE COUNCIL FROM LUGANO 

ON DECEMBER ISTH, 1928 (see No. 9 above). 

I. TELEGRAM FROM THE VENEZUELAN GOVERNMENT TO THE PRESIDENT OF THE COUNCIL, 

[Translations.j Caracas, December 17th, 1928. . . 

The Venezuelan Government has noted with interest Your Excellency's cable informing us 
of the action taken by the Council to bring about a friendly settlement, in conformity with existing 
treaties and the Covenant of the League of Nations, of the dispute which has arisen between the · 
Governments of Bolivia and Paraguay. Venezuela, which is bound to the two Republics by treaties 
and above all by historic ties, will hail with satisfaction the success of the Council's efforts and · 
ho~ that the action undertaken will have the happiest results. - Itriago CHACIN, Venezt4elan 
M•nister for Foreign Affairs. . 

2. TELEGRAM FROM THE NICARAGUAN GOVERNMENT TO THE PRESIDENT OF THE COUNCIL. 

[Translation.] Managua, December 17th, 1928. 

· Taken note of cable regarding measures adopted by Council to settle peacefully dispute 
between Bolivia and Paraguay in conformity with Covenant. - FoREIGN AFFAIRS. : 

3· TELEGRAM FR0!4 THE GOVERNMENT OF SIAM TO THE PRESIDENT OF THE COUNCIL. 

[Translation.] Bangkok, December 18th, 1928. 

His ~ajesty wishes t~ ~hank Your Excellency for your telegram of the xsth instant regarding 
the conft1ct ~{ween Bohv1a and Paragua_y. and to assur_e you that His Majesty's Government 
baa noted thJS carefully. - TRAIDOS, M•ntster for Foretgn Aflairs, Siam. 

1 Tbio DOte 'wu not fteeived in the Secretariat nntil December 22nd. 
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4· TELEGR.UI FROW THE GoVERNMENT OF COLOMBIA TO THE PRESIDENT OF THE COUNCIL. 
• 

[Tr1111slalicm.] Bogota, December 18th, 19:a8. 

The Govem~ent of Colombia is indebted to Your Excellency for the information regarding 
the.~ures which the League has taken from the beginning of the dispute to pre~nt war between 
&IiVIa and Paraguay .. It is gla~ to inform Your Excellency that it has aJ?proached the Go~rn
men~s of these countnes expressmg the hope that peace may be maintamed on the American 
contment. - Carlos URIBE, Colombia" Mi11isler for Fortig11 Affairs. · . 

S· TELEGRAM FROM THif GOVERNMENT OF HONDURAS TO THE PRESIDENT OF THE COUNCIL. 

Tegucigalpa, December 18th, 19:a8. 

Have taken note of the message concerning the Bolivian-Paraguayan conflict. -Auguste 
C. CoELLO, M injsler for Foreig11 A/lairs. 

6. TELEGRAM FROM THE PERSIAN GoVERNMENT TO THE PRESIDENT OF THE COuNCIL. 

[Tr11mlalio11.} • Teher~n, December 19th, 1928. 

I have the honour to _acknowledge receipt of your Excellency's telegram despatched from 
Lugano, and.lt!l assure you that Persia will support you in yo~n. efforts to appease the conflict 
between BohV1a and Paraguay. - PAKREVAN, Head of the Mm1Sity for Forrig11 A//11irs. 

7· TELEGRAM FROM THE CHINESE GOVERNMENT TO THE PRESIDENT OF THE CouNCIL, 

Nanking, December 2oth, 1928 . 
• I have taken note of all the communications between the League of Nations and the Govern· 

ments of Bolivia and Paraguay and I express my admiration for the untiring effort1 of the League 
of Nations to keep abreast of its ideals.- WANG, Minisl~r for Foreign Al/llifl. . 

8~ TELEGRAM FROM THE GOVERNMENT OF URuGUAY TO THE PRESIDENT OF THE CouNCIL. 

[Tr11mllllion.] Montevideo, December aut, 1928. 

I have the1 honour to acknowledge receipt of your telegram of December I ,5th, informing 
me of the communications exchanged between the Council and the Governments of Paraguay 
and Bolivia with reference to the deplorable incidents which have recently occurred on the frontier 
between the two countries. The Uruguayan Government is happy to possess this evidence of the 
CoWlcil's valuable action on behalf of peace which brings into prominence the exalted rOle of the 
League and the admirable spirit of co-operation and concord that animates the distinguished 
members of its Council, who have liO definitely, and by such well-chosen means, upheld the prestige 
and illuminated the lofty aims of the League of Nations, an institution of which Uruguay ha1 the 
hono~r of being a Member.- Rufino T. DoMINGUEZ, Minisllf for ForeigPJ Al/4ifl oj Ufugu•y. 

9· TELEGRAM FROM THE NETHERLANDS GoVERN~ENT TO THE PRESIDENT OF THE CoUNCIL. 

( Tramlalion.} 'Sgravenhage, December :z:znd, 1928. 

I beg to ackno~ledge receipt of .Your Excell~ncy'~ tel~g~am ~ the I5t~ instant; an~ to offer 
cordial congratulations to the Council, and espectally 1ts distmguJShed President, on the1r speedy 
and beneficent -action in regard to the incidents between Bolivia and Paraguay. At the same 
time I desire to express profound satisfaction that these two Members of the League have conformed 
to the Council's recommendations and declared themselves willing to seek a peaceful settlement 
of their dispute. - BEELAERTS, Minister for Foreign A/laifl of t/u Netherland•. 

10. TELEGRAM FROM -THE GoVERNMENT OP GUATEMALA TO THE PRESIDENT OP THE CoUNCIL. 

[Tramlalion.] G~temala, December :z:znd, 1928. 

Have takeri note of your telegram with reference to the resolution of the Council on the 
Bolivia-Paraguay incident.- SALAZAR. 



- r6-
• • 

TvLEGRAM FROM TilE BELGIAN GoVERNMENT TO THE PRESIDENT OF TilE COUNCIL. • II. ~ 

[Translation. J Brussels, December 24th, 1928. 

1 beg to offer, in the name of the Belgian Governme~t, our cordia~ ~ongrat~Iations on the 
happy outcome of your intervention and that of the Council o! the f:~gue m the di_spu~e between 
Bolivia and Paraguay. Your efforts have aroused a responsive spmt of moderation m the two 
States concerned, and have led them to submit their dispute to a procedure of peaceful settlement;. 
- HYMANS. 

Annex II. 

REPLIES FROM MEMBERS OF THE COUNCIL TO THE TELEGRAM SENT FROM. 

PARIS ON DECEMBER 19TH, 1928, BY M. BRIAND, ACTING PRESIDENT, 

AND REPRODUCED ABOVE UNDER No. zz. • 

• 
I. TELEGRAM FROMM. PROCOPE, MINISTER FOR FOREIGN AFFAIRS OF FINLAND. 

[Translation.] Helsingfors, December zoth, 1928. 

I beg to acknowledge receipt of your telegram of yesterday's date concerning the dispute 
between Paraguay and Bolivia. Please accept my cordial congratulations on the striking success 
constituted by the fact that the parties concerned have accepted a peaceful method of settling 
their dispute, in accordance with the recommendations made to them by Your Excellency on 
behalf of the Council. ---, PROCOPE, Minister for Foreign Affairs oj Finland. . 

Z. TELEGRAM FROM M. VILLEGAS, REPRESENTATIVE OF CHILE ON THE CoUNCIL. 

[Translation.] 'Rome, December 2oth,. 1928. 

I thank Your Excellency for notifying me of Bolivia's and Paraguay's acceptance of the good 
offices offered by the Pan-American Conference. I am delighted that your efforts have achieved 
the result which the Council desired. . 

I am very glad to inform you that my Government, for its part, has co-operated to the utmost 
of its power in bringing about this happy solution. 

Please accept my cordial congratulations. - VILLEGAS. 

3· LETTER FROM M. ZUMETA, REPRESENTATIVE OF VENEZUELA ON THE COUNCIL. 

[Translation.] Paris, December zznd, 1928. 

Your Excellency, 
Your notification that Bolivia, in accordance with the Council's suggestions and in conformity 

with the Covenant, has accepted, as has Paraguay, one of the procedures of pacific settlement 
provided for in the Covenant, establishes a most encouraging precedent for the maintenance. 
of peace beyond the Atlantic by the harmonious co-ordination of all the efforts exerted in 
the direction of mediation and arbitration. . 

Once more Your Excellency has rendered a striking service to the great cause of friendly 
international co-operation by your firm and unshaken determination to maintain peace and 
concord between the peoples of the world. 

(Signed) C. ZUMETA. 
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REPORT OF THE TECHNICAL COMMITTEE ON MARITIME TONNAGE 

MEASUREMENT 

on THE DIFFERENCES IN mE ExiSTING RULES FOR TONNAGE MEASUREMENT AND IN .. · 

mE APPUCATION mEREOF, AND ON mE ESTABUSHMENT OF A UNIFORM METHOD 

OF TONNAGE MEASUREMENT. 

. The Technical Committee on Maritime Tonnage Measurement, set up by virtue of a resolu· 
tlo!l adopted bf the Pe~anent Committee for Ports and Maritime Navigation in November 1925, 
at 1ts first session, held 1n Amsterdam in October 1926, after a general exchange of views on the 
rule~ no~ in force in various co~ntries for the measurement of sea-goin~ vessels, and on the actual 
appli~ati<~n of those ru!~· dec~ded to ent':'lst a ~ub-Committee of Experts with the technical 
examination of the eXISting difference, With a View to drawing up a detailed report and if 
possible to submitting recommendations for the unification of the rules for tonnage ml'as~rement 
and their application. This Sub-Committee, as originally appointed, was composed as follows: 

· M. A. VANDRIEL, Advisory Naval Architect to the Netherlands Navigation Inspection 
Service, The Hague, Chai,maft; 

Captain L. AALL, Principal Surveyor for Tonnage in Norway, Oslo; 

M. A. ROTTMANN, Chief Councillor to the Tonnage Measurement Department of the 
Reich, Berlin. 

The Permanent Committee for Ports and Maritime Navigation, at its third session, held in 
London in February 1927, after having taken note of the report of the first session of the 
Technical Committee on .Maritime Tonnage .Measurement, thought it desirable to define more 
precisely the terms of reference of the Technical Committee on Tonnage Measurement, taking 
into account the fact that it was desirable to pay particular attention to those a.~pecta of the 
problem which mlght have a direct influence on equality between flags and equitable treatment 
of maritime commerce, adopted in this respect the following resolution: 

"I. To ascertain the extent to which differences arise in the ascertainment of the 
tonnage assigned by the competent authorities of different nationalities to the same 
ship or to ships of substantially the same class or type under the existing systems. 

· "z. To suggest what steps can be taken to secure practical equality to ahips under 
all flags under the existing systems • 

.. If the Technical Committee should be of opinion that practical equality to ahips 
under all flags cannot be attained under the existing systems, it will so report, giving 
reasons with a view to the position thereby created being COllliidered." 

As a result of the deliberations at the third session of the Permanent Committee for Porta 
and Maritime Navigation, Mr. F. W. BICKLE, Principal Surveyor for Tonnage at the Board of 
Trade, London, accepted an invitation to serve on the Technical Committee on Maritime Tonnage 
Measurement and also to become a member of the Sub-Committee of Experts. 

The Sub-Committee, thus enlarged, held two sessions in London, the first from April 6th 
to 8th and the second from July 5th to 15th, 1927, At the end of ita second session the Sub
Committee thought it desirable that experts of some other nationalities should participate in 
the work of the Sub-Committee from the very be~ng of ~he preliminary discus~ions. of tech· 
nical details, in order that the work of the Sub-Committee m1ght profit by the qualifications and 
experience of those experts, and therefore decided to make use of the powers conferred upon 
it by the Technical Committee on Maritime Tonnage Measurement to co-opt one or more experts 
and instructed the Secretariat to take the necessary- steps in order to ensure if possible the 
collaboration of a French and an I_talian expert. 

Subsequently, the Secretariat, having been informed that the Uni~d States Government 
was willing to participate in the work of the Technical Committee on Mantime Tonnage Measure
ment the Secretary-General of the League at the request of the Chairman, invited the United 
Sta~ Government to nominate an expert to attend the meetings of the Sub-Committee. 
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· As a result of the various decisions referred to above, the following were appointed members 
of'the Sub-Committee: · · 

M. G. FALCETTI, Head of the Technical Department of the Italian Mercantile Marine, 
Rome; 

M. F. RICHARD, Head of Section of the Customs Department, Ministry of Finance, 
Paris; 

Mr. Charles SKE!iTELBERY, European Manager of the Maintenance and Repair 
Department, United States Shipping Board,- London. 

The Sub-Committee, in its new form, held a third session from October 27th to November 
Ioth, I927, and a fourth session from February ISth to February 23rd, I928, in London. At the 
end of its fourth session it adopted the present report, which contains a detailed statement on 
the work of the Sub-Committee, mentioning the differences in the existing rules for tonnage 
measurement in force in various countries and in the application of those rules, and indicating 
the various proposals which the Sub-Committee wi~hes to submit to the Technical Committee 
on Tonnage Measurement with a view to establishing a uniform method of tonnage measurement 
to be adopted by all seafaring nations, and to ensuring a uniform application of this method. 

The Technical Committee, at its second session held in London from October I8th till 23rd, 
I928, examined the report submitted to it by the Sub-Committee. This report, with the altera
tions resulting from the discussions in the Committee, was adopted in the following form for 
submission to the Permanent Committee for Ports and Maritime Navigation. 

• 



I. INTRODUCTION. 

The Committee made, on the basis of the British rules, a detailed examination of rules 
for tonnage measurement in force in the various countries and the different practice in existence 
in each country. In this examination it followed the programme established by the Permanent 
Committee for Ports and Maritime Navigation at its last session, held in London in February 
1927. The Co~ttee was unanimously of opinion that a direct investigation into the 
differences resulting from the measurement of one and the same vessel or of sister ships would 
involve a very considerable amount of work and would still not enable the Committee to 
answer completely the question contained in paragraph I of the resolution of the Committee 
on Ports and Maritime Navigation, whereby this Committee desires to be informed "as to the 
extent to which differences arise in the ascertainment of the tonnage assigned by the competent 
authorities of different nationalities to the same ship or to ships of substamially the same class 
or type under the existing systems ". It therefore decided to adopt the following procedure: 
(I) to ascertain what differences exist in the rules for tonnage measurement and in the instruc· 
tions to surveyors in various countries; (2) to ascertain what differences exist in the interpret a· 
tion and application of identical rules in various countries. 

In order to give effect to paragraph 2 of the above-mentioned resolution of the Committee 
for Ports and Maritime Navigation as to "what steps can be taken to secure practical equ111ity 
to ships under all flags under the existing systems ", the Committee was unanimously of opinion 
that it should endeavour to draw up proposals: (i) As to the rule to be internationally adopted 
in case of differences in rules at present existing in various countries; (ii) As to the application 
and interpretation of a rule to be mtemationally adopted in case there exist differences in the way 
that rule is at present applied or interpreted in various countries; and (iii) As to the modification 
of an existing rule in case such a rule is generally considered to give rise to difficulties owing to 
the fact that it no longer complies with up-to-date requirements of modem shipbuilding, or that 
it does not present a sufficient degree of exactitude. 

The Committee also unanimously agreed that it was essential to avoid as far as possible 
any alterations which might render the task of tonnage surveyors more difficult than at present. 

The results of the very detailed deliberations may be summarised as follows: 

II. GROSS TONNAGE. 

I. MEASUREMENT UNDER RULE L 

The gross tonnage consists of the sum of the following items: 

I. The cubical capacity of the vessel below the tonnage deck (under tonnage-deck 
space, see A). 

2. The cubical capacity of each space betl!een decks above the tonnage deck 
('tween-deck space, see B). 

' 
3· The cubical capacity of the permanent closed-in spaces. on the upper deck 

available for cargo or stores or for the berthing or accommodatioll of passengers or 
crew (see C (3)). · 

4- Excess of hatchways (see D). 
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A. Under Tonnage-Deck Space. 

I. DEFINITION OF TONNAGE DECK. 

The Committee agreed to the definition of tonnage deck contained in Section 8 of th: 
British Instructions, which reads as follows: · . 

"The tonnage deck is the upper deck in all ships which have less than three decks, 
and the second deck from below in all other ships. " • 

The Committee noted that in certain countries, in case of practical difficulties wi~ regard 
to the carrying out of the measurement the third deck from below has been constdered as 
tonnage deck. It was thought that the' pres~nt rule (Sectio~ 8, Bri~h Ins~ctions) sh<?uld 
be strictly observed. The Committee was mformed that m certam countnes regulations 
existed to the effect that, in case a deck extended over more than half of the length of the 
vessel it should be regarded as a deck when interpreting the definition of tonnage deck. The 
Co~ttee could not adhere to this practice, and was of opinion that a deck should be 
considered as continuous if it was interrupted only by engine-room, boiler. space, coffer-dams and 
peak tanks.' Although in most cases the -stringer pla!es will be continuous, it was _thou~ht 
nevertheless that this was purely a matter of construction and that therefore the contmuatlon 
or non-continuation of the stringer plates should not be taken into account. If a deck was 
interrupted by any other space, it should not be regarded as continuous and therefore not be 
counted as deck when determining the tonnage deck. In cases where the deck line is not con
tinuous, but broken, as may, for instance, be the case in passenger steamers for salQ.ons, swim
ming-baths, etc., difficulties may arise as to what line should be regarded as continuous deck 
line. 

In practice, it may be found that the solution of this matter is not always an easy one; the 
Committee has indicated under "General Remarks " a possible method by which provision might 
be made for meeting such difficulties. · · 

:2. MEASUREMENT OF TONNAGE LENGTH. 

The Committee noted that the determination of the length of the tonnage deck did not 
give rise to particular difficulties. · . · 

It agreed to the following provisions contained in Section I:Z of the British Instructions: 

"The length of the tonnage deck in all vessels of the usual sheer is to be taken on 
the upper surface of the deck at such parallel distance from the middle line of the ship 
as to clear the several hatchways and other obstacles that may present themselves. 
Having fixed upon the ends of this paralled line so far, both forward and aft, as may be 
found convenient, mark them on the deck, and square them into the middle line of the 
ship; then take the distances from the points thus determined on the middle line to 
the inside of the plank at the bow and stem respectively, or to the inside of the angle 
irons or frames in iron or steel ships if not celled at bow and stem, making the requisite 
deductions for the rakes .of the bow and stem; the sum of these two distances, added 
to the length of the parallel line marked on the deck as aforesaid, gives the whole 
length required." 

3· NUMBER OF TRANSVERSE SECTIONS. 

With regard to the suggestion made at the first session of the· Committee to the effect that, 
at the end of the vessel, additional transverse sections should be introduced half-way between 
the. two sectio~ taken at pre~ent, the Co~ittee, after having noted the results of compa
!'lltrye calculatiOns reprod~ced tn An_nex I, dectded not to make any proposal to this effect, since 
tt did not seem that the differences m the results obtained justified an alteration involving addi
tional work. 

4· ROUND OF BEAK. 

The Co~ttee noted that in some countries, according to established practice, the 
round of beam ts me~ured at thr~e transverse sections only, namely, at sections 2, 7 _and 1:2. 
In mo~t other countnes, howev~r, 1t seems that, for the large majority of vessels, the round of 
be~ 1;5 measured at five sections, namely, sections :z, 3, 7, II and I2. The Committee was 
of opuuon that to measure the round of beam at three sections only seemed insufficient in many 
cases. It therefore recommended that the round of beam should be taken at each point of division 
of the length except when the sides of the vessel at the level of the tonnage deck are parallel or 
almost parallel. 

1 It Ia obvious that a colfer-dam does Dot constitute a break iD the deck. It Ia also obvious that hatch-ys, 
lkyUgbb, ladderways, otain:- etc., are Dot to be coosidered aa breaD ill tha deck. 
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5· MlwiUREKENT OP TONNAGB DEPTB. 

(a) Gmeral. 

The Committee very carefl:illY examined all problems relating to the measurement of 
tonnage depths. 

• · With regard to double bo~toms it ~ _thought that. although in many cases the hei~ht of 
the. double bottom was excessive, the po51tion of the floors was the only criterion by whach to 
deade as t_o what level the tonnage depth ought to be measured. In the case of cellular double 
bottoms With full floors on every frame, the tonnage depth should be measured to the tank top 
and the double bottom thus be excluded from the gross tonnage. In cases, however, where th~ 
doubl~ bottom does not have floors on every frame, the situation is different and, gcnernlly 
speaking, the depth ought to be measured in those cases to the top of the ordinary floors. But 
there may be cases for which either of the two solutions may seem defendable. 

- The q~estion as to how to determine the level to which the tonnage depth ought to be measured 
was ex~ed very carefully. ~he t_ommittee urged that the basis of comparison ought to 
be the ordinary cellular constructaon With floors on every frame, and that any variation from this 
construction can only be considered as a cellular double bottom if equivalent to the standard 
mentioned. The principal difficulty proved, however, to be to find an adequate definition of 
the ordinary floors or the main floors of the vessel 

Finally, after very full discussion, the following text was unanimously adopted: 

"I tuliuliOII! /Of' SN1111j'Of'S, 

'
4 x. Tonnage depths are in all cases to be taken to the upper edge of the main floors, 

whether transverse or longitudinal, or to the upper surface of the tank-top, if a double 
bottom is fitted, constructed in conformity with regulations for strength and safety, 

"2. The bottom construction with solid transverse floors on every frame is to be 
considered as a standard construction and whenever such floors are fitted they shall 
be regarded as the main floors referred to above and the tonnagp depths ascertained 
accordingly (see Diagram I, Fig. x). 

"3. When a double-bottom tank of ordinary depth and equivalent to the standard 
of paragraph 2 is constructed on the top of ordinary transverse floors, the tonnage depth 
is to be taken to the tank-top (see Diagram I, Fig. 2). 

"4· If the bottom construction consists of solid floors of ordinary dL·pth two or more 
frame spaces apart and skeleton floors of same depth on the intermediate frames, such 
floors constitute the main floors referred to above (see Diagram I, Figs. 3 and 4). 

"s. If the bottom construction consists of solid floon of excessive dryth two or more 
frame spaces apart and skeleton floors of same depth on the intermediate frames, the 
tonnage depth must be measured to the upper edge of \he 1hell frame (see Diagram I, 

. Fig. s). 
"6. If the bottom construction consists of floon of different depth, the surveyor hu 

to determine whether the higher or the lower floors should be considered u the main floor!J 
referred to above. As a general indication, it should be noted that the lower floon are 
to be considered as the main floon : (a) when the higher floors are more than two 
frame spaces apart; and (b) in all cases where the higher floors are of excessive depth 
{see Diagram I, Fig. 6). 

~·7· In the case of a bottom construction with longitudinal framing of a ~iform 
depth, the upper edge of the longitudinals should be considered as the top of mam floors 
(see Diagram I, Fig. 7). 

"8. Should the longitudinal system consist of elements of different depth, the same 
provisions as given in paragraph (6) will apply (see Diagram I, Fig. 8). 

•• 9· Mixed constructions of transverse and longitudinal framing are to be compared 
with the various systems referred to in the preceding paragraphs for the purpose of deter
mining the depth of main floors." 

With regard to the question whether and to what extent double bottoms ~ould be included 
in gross tonnage, the Committee decided not to include the double bottom 1n the underdeck 
tonnage; the Commi~ee ~·however, w~ll aware that cases of une9.ual treatment as between 
ship and ship would meVJtably occur, for Instance, when cargo, fuel, oil or &tores, e.g., feed water, 
are carried in a double bottom. 
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. It should be noted that, in Great Britain, with a view to overco~g such difficulties, Article ~5, 
aragraph I of the Merchant Shipping Act of 1894 was also applied to cargo and stores earned fn a double 'bottom. This paragraph reads as follows: 

"Space occupied by Deck Cargo to be Liab~ to Dues.--:- If any ship, British o~ foreign, 
other than. a home-trade ship as defined by thJS Act, carnes as dec~ -cargo, ~at IS to s~y, 
in any uncovered space upon deck, or in any C'!f'ered spaces not Jncluded m the cubscal 
contents forming the ship's registered tonnage, t~ber, stores or other goods,_ ~ dU;e9 
payable on the ship's tonnage shall be payable as if there were added to the ships regJS
tered tonnage the tonnage o{ the space occupied by those goods at the time at which 
the dues become payable." 

In any event, the Committee would recommend that, in all ~ountries, the cubi~al conten~s 
of the various double-bottom tanks should be marked on the national tonnage certificate, as JS 
already done in some countries, and as is also required for the Suez Canal certificate. The capacity 
of such spaces should be ascertained by the formula: Le?~h X, breadth~ ~· mean dept!t, -· 
Simpson's rule to be adopted (see Second Schedule to the B~tJSh ~ercbant Sbippmg Act, Sectio~ 5, 
viz., Instructions to Surveyors, ed. 1927, page 71), and all dimensions to be taken between platmg. 
This means that the measurements of the double-bottom tanks should be taken up to the shell, 
the margin plate end and the tank-top plating, not considering frames and stiffeners. 

(b) Ceiling. - The Committee was of opinion that the prescription of Section 17 of the 
British Instructions, which says that, "From the depth thus ascertained, is to be deducted ... 
the average thickness of the ceiling on the floor timber", should be interpreted in all countries in 
such a way that the maximum thickness of ceiling to be deducted should be three inches in the 
case of iron and steel vessels. It was also decided not to include the transverse battens under the 
ceiling in the deduction. 

In the case of double bottoms the ordinary rule, of course, applies with regard to the thick
ness of ceiling, but differences of interpretation may arise in the case of ceiling fitted solely under 
the hatchways. Should they be included in or excluded from the under-deck tonnage ? In most 
countries they are at present included, although it must be recognised that their surface may 
be of considerable extent. For this reason, some countries allowed for the thickness of ceiling 
in such cases and therefore measured the under-deck tonnage to the top of the double-bottom 
tanks and reduced it by the cubical content of the bottom ceiling under the hatches. 'After carefully 
considering the matter, the Committee decided to exempt the partial ceilings under the 
hatchways. Consequently, these ceilings should be measured in the under-deck tonnage, their 
space should then be calculated separately and subsequently deducted from the under-deck 
tonnage. 

(c) Different Depth of Floor, in the case of Double BoUom or Partial Double Bottom. - The 
Committee was informed that in some countries, in the case of vessels with a double bottom 
constructed with a different depth of floor, the vessel is measured in one part as if the depth of 
floor was the same throughout the whole vessel. Corrections are then made subsequently with 
regard to the parts where the floor is of different depth, and the space contained between the 
ordinary floor and the floor of different depths is calculated separately and deducted or 
added as the case may be (see Diagram II, Fig. I). It was thought, however, that this method 
could not be recommended, because the system of corrections was liable to give rise to errors and 
seemed unnecessarily complicated. The Committee recommended the universal adoption 
of the method at present already followed by most of the seafaring nations, whereby in the case 
of different depth of floor the vessel is divided into an adequate number of parts, each part having 
only one depth of floor and being measured separately (see Diagram II, Fig. z). 

There might, however, still be differences of interpretation as to the number of parts to be 
taken. This was shown by the example quoted of an ordinary tanker with a cargo hold and a 
deep tank forward, with longitudinal framing under the tanks and a double bottom in the machinery 
space aft. In some countries such a vessel is measured in two parts, the forepart including fore
peak, cargo bold plus deep tank and cargo tanks, the second part including the rest of the vessel. 
In other countries, however, such a vessel is divided into three parts, whereby the cargo hold plus 
coffer-dams form the middle part. The Committee was of opinion that in the case mentioned 
a division into two parts was satisfactory. . 

Finally the Committee noted that in one country a different rule was followed, leading 
to a greater nu~ber of subdivisions, whereby in the case, e.g., of a vessel with raised quarter-deck 
t~e volume of thJS latter is treated as forming ~art of the under-tonnage-deck space (see Diagram II, 
Fig. 3~· The Committee recommends that m future one uniform ntle should be applied in all 
countries. · 

(d) Determination of Tonnage Depth i11 cas11 Cargo is carried betwUfl the Floors. 
The Committee e~pressed the view that the tonnage depth should always be measured 

to the top of the mam floors, even in the case when cargo (for instance oil) may be carried 
between the floors (see also Indications for Surveyors). ' 

(e) Tonnag11 Deptlt ifl cas11 of N011-horizontal Double Bottcm or Ncm-horiz011tal Top Litu ofOrdiftary 
Floors. . . 

. :xne Committee '!"as of opinion th.a~ the me~od introduced by the British Tonnage Com
mJSsion of 1881, and inserted m the Bntisb Rules m 1889, and subsequently in the rules of most 
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other countries, although constituting an improvement on the previous method still does n~t .,.;~ 
very accurate results. . ' ... 

The method generally employed was the following: 

th [irst of all, th~ w~ole depth in the centre line is measured and divided by 1 or 5 according as 
. te 

1
epth of the Dlldship area exceeds or not 16 feet; and, secondly, the lowest part is subdivided 

m o our equal parts • 
• 

. The breadths are measured at every point of division of the depths and the area of the section 
1S equal to the sum of the upper and lower areas (see Diagram III, Fig. x) • 

. In some .countries, in the case of vesseis where the. inner bottom rises from the middle 
~ne to the Wll!gs, the ~~verse area is not divided into two parts. The depths are measured 
m the centre line and diVIded by 6 or. 4 ~~o~ing as the depth of the midship area exceeds or not 
16. feet, whereafter the area of the section IS adJusted by means of the lowest breadth by measuring 
this as usual to where the ceiling begins to rise. Only two-thirds of this breadth is used for the 
calculation (see Diagram III, Fig. 2). 

As a result of a number of calculations made, the Committee considered that a correction 
of ~e tonnage depth simi~ar to the correction in depth on account of the round of beam would give 
satisfactory results (see D1agram III, Figs. 3 and 4). 

The Committee also noted that a few cases occurred of vessels with curved tank-tops. 
Alt~ough these cases were very rare. the Committee thought that provision should be made for 
theli' measurement, 1.g., by modifying the tonnage depths. 

The Committee agreed to the following provision: 

.. In vessels where the inner bottom rises or falls in a straight line from the middle 
. line to the wings, the depth should be taken at the middle line and decreased or increased 

by one-half of the rise or fall. In the case of a curved line, the depth should be decreased 
or increased by one-third of the rise or fall • 

.. The lowest breadth should be taken on the tank-top at the margin plate." 

The Committee recommended that the same method should apply to the measurement of 
tonnage depth in case the top lines of ordinary floors fall or rise from middle line to wings. 

Two members of the Committee could not adhere to this recommendation with regard to 
ordinary floors rising from middle line to wings on account of the difficulty of determining in 
many cases, and particularly in cases of wooden vessels, the level at which the lowest breadth 
should be taken. They therefore recommended that in this case the present practice of measuring 
tonnage depth and lowest breadth should be maintained. · 

(f) D~termination of Tonnage Depth in cas1 of Dijfermces in Depth of Doubu BoUom ;,. thl TraNs-
verse Direction or in case of a N~ontinuous Top Lin~ of Ordinary Floors athwarlships. 

In case the double bottom is partly lower or higher in the transverse direction, the depth should 
be taken to the top of the double bottom (see Diagram IV), and a correction made to the under
deck tonnage for the recessed or projecting part of the double bottom. 

The Committee recommended that the same method should apply in case the top-line of 
ordinary floors athwartships is broken by recesses or projections. • 

(g) Perforated Doubu Botlont. 
After full discussion, the Committee adopted the following text: 

.. Where the tank-top is perforated, the depth should be taken to the top of the floor1, 
but not necessarily to the tank-top. This depth will in all cases depend on the construction 
of the tank." 

(h) Tonnage-deck Bea~M rising in • Straight Line from Side lo Middle of Yeuel. 
The Committee was of opinion that the rule at present generally in force with regard to 

the measurement of depth in the case of a vessel with tonnage-deck beams rising in a atraight line 
from side to middle of vessels, and which provides that in such a case baH instead of one-third of 
the spring of the beam should be deducted from the total depth measured in each Jection, 1hould 

. be adhered to universally. 

6. :rdEAsUl!EKEJIT OF Bu.umr. 

(a) Lort1esl Breadti. 
The measurement of the lowest breadth in the case of a horizontal double bottom f!r of a 

horizontal top-line of ordinary floors depends, in the opinion_ of the Committee, on the eXIStence 
or non-existence of a ceiling o~er the frame-brackets (see Diagram V). 



. (TI) SPflf Ceiling. . . . 
The Committee was of opinion that Section 2I of the Bntish Instructions shout~ be 

universally adopted. The spacing between the battens or bars should not exceed one foot if the 
breadth is to be taken to the face of the battens or bars; otherwise, the_breadth should be taken 
to the inner edge of the frames (see Diagram VI). The uppermost spacmg should be taken from 
the under-side of the beam. When side stringers exist, they should not be counted as battens 
or bars for the determination of the spacing. • 

(c) Frames of Different Heights. · . . 
The Committee agreed lhat no attention ne~d be paid to the case of concrete vessels, smce • 

concrete seagoing vessels are out of date and are no longer construc~ed. . . 
As to the differences in height occurring with iron or steel frammg, the .Comnuttee was of 

opinion that the normal place of the cargo battens gives an indication as to the breadth to be 
measured. In case there are no cargo battens it should be considered whether the normal length 
of battens could be fitted. (The two examples given in Diagram VII illustrate the Com
mittee's views on this subject.) 

(d) Longitudinal Framing; 
In. the case of a vessel built according to the longitudinal system, the breadth is measured up to 

the imaginary line that joins the inner sides of the longitudinal frames (see Diagram VIII). · 

(e) Corrugated Vessels. 
With regard to corrugated vessels, the Committee recognised that the method recently 

applied in some countries (see Diagram IX) is only suitable for the particular construction shown 
in the diagram. In case the form of the bulges or other details are altered, some other rule should 
be adopted for measuring the breadth. It seemed hardly possible to lay down any general rule, 
and the Committee was therefore of opinion that each case should be considered on its merits. · 

B. 'Tween-Deck Space. 

I. MEASUREMENT OF HEIGHT. 

The Committee noted that the number of sections at which the breadth and the height 
are to be measured does not give rise to difficulties. This number will be the same as that taken 
for the under-deck measurement, but with regard to the aftermost sections several questions may 
ax:ise. Furthe':ffiore, the J?resent calculation of the mean height is not a very accurate one (see 
D1agram X, F1gs. I, 2, 3). . , . 

It was proposed to calculate the 'tween-deck space in the following manner: 

'Tween-deck space =- I/31 X (h0 bo 4- 4 h1 b1 + 2 h 1 b1 + 4 h. ba + ... 4 hu bu + h11 b11) 

It was explained that, for a certain type of v~ssel, the difference in sheer between the two 
decks was considerable. The Committee, while recognising that the method proposed for the 
purpose of measuring 'tween-decks in the case of different sheer in the two decks was very accurate, 
was yet of opinion that the application of this method involved too much work. On the other hand, 
it was suggested to take as mean height the arithmetical mean of all the heights taken. Several 
members objected, however, that this method was not satisfactory in the case of different sheer in 
the two decks owing to the fact that the height at the two ends carried too much weight. Investi
g~tions 'Yere carried out, in particular with regard to the mean depth as effected by excessive sheer. 
Fmally, 1t was proposed that calculations should be made in order to ascertain whether satisfactory 
results could not be obtained by taking the mean of the various heights, starting with No. 3 and 
ending with No. 12, or by taking the mean of heights Nos. 4, 7 and Io. 

As a result of the calculations made (see Annex II), it was decided to take the arithmetical 
mean of all the heights except the first and last. 

. The ~eights should be measured in the middle line of the vessel, except when there exists a 
di~erence m the round of beam of the two decks between which the spaces are to be measured. In 
th~ latter case, it was recommended that all nations should adopt the practice of measurin~ the 
hc1ghts at one-fourth of the breadth of each section (see Diagram XI). The Comnuttee, 
making ~ recommendation, was well aware of the fact that the method proposed was not quite 
~orrect; 1t was thought, nevertheless, that the actual error was only of minorimportance, whereas 
1t was felt quite essential that the prescribed method of measurement should be simple and easy 
to carry out. 

2. AFIERMOST BREADTH. 

The Committee discussed at great length at which place the aftermost breadth should 
be measured. On this occasion, an amendment was suggested for the calculation of the 'tween
deck space to the effect that the last height and breadth should be taken at the transom. The 
part of the 'tween-deck behind the transom should in this case be measured separately. With a 
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stern of ordinary form, the !11llowing method might be adopted (see Diagram XII). The addltiooal ~ 
measurement and calculation would amount to the following: b,. has already been measured so' 
the only new m~ure to be taken would be a. The volume of the space behind the ~ 
would then approxunately be: 

t/6 h,. X b.. (o + 4& + o) - 2/3 a X hu X b. .. 

&. a resul_t of the calculations made (see tables in Annexes lila and Ill 6), the Committee adopted 
the followmg text: 

"In all cases the aftermost breadth of a 'tween-deck should be calculated or the 
capacity of the aftermost part of the 'tween-deck should be computed by separat~ calcu· 
lations and added to the main portion.'' 

. ~ text leaves the possibility of the app~cation of either the method now in use in Great 
Bntam or of the proposed method. The Bntish method requires the use of a planimeter and 
therefore might not so easily be applied in countries where the tonnage surveyors have no 
technical education. 

c. Superstructures and Shelter-deck Spaces. 

I. PRINCIPLE OF OPEN AND PERMANENTLY CLOSED-IN SPACES. 

The question if and to what extent superstructures should be included in the gross tonnage 
gave rise to lengthy discussions. Three alternative solutions were examined: 

(I) To include all superstructures in the gross tonnage. The adoption of this 
principle would lead, of course, to considerable alterations in the practice at present 
followed by the overwhelming majority of seafaring nations. 

(2) To exempt all superstructures, whatever be the means of closing, from inclusion 
in the gross tonnage. The adoption of this principle would be fairly in agreement with 
the common practice for the large majority of cargo vessels whose structures are always 
"open ", but for passenger vessels it would introduce an immense advantage u compared 
with present-day practice. 

(3) To establish a discrimination between cargo and passenger vessels by only 
measuring in superstructures available for the berthing or accommodation of passengers, 

The Committee, after very carefully examining point (3), came, however, to the conclusion 
that it was not practicable to fix a limit which was not to a large extent open to abuse. It 
therefore found that the only possible solution was a clear definition u to what would be regarded 
as an "open" space. 

The Committee unanimously adopted the following conclusions with regard to the treatment 
of superstructures and shelter-deck spaces: 

I. There was no possibility of finding a system which would satisfy all possible 
contingencies. 

2. The present system had become an internationally accepted fact, and any 
alteration in the principles governing it would entail a very large amount of work 
for the various authorities concerned. 

J. Nevertheless, it was considered that cases of unequal treatment u between 
ship and ship would inevitably occur. In this respect, the Committee desires once more 
to refer to the solution provided in Article Bs of the British Merchant Shipping Act 
of 1894, to cover cases of cargo carried in open spaces. In any event; the Committee 
would recommend that the dimensions and the capacity of the various open spaces 
should be marked on the national tonnage certificate. 

4- Taking account of the above considerations it was agreed that the existing 
principles laid down in Sections 32 and 33 of the British Instructions for Surveyors 
should be retained, subject to the following provision: 1 

"The spaces referred to in Section 32, British Instructions, if available and 
fitted and used for the berthing or accommodation of crew, must be measured 
and included in the gross tonnage. " 

When discussing the questions relating to the measurement of ~ shelter-deck vessels, one 
of the members of the Committee pointed out that, according to his experience, all the trouble, 
both for tonnage authorities and for shipowners, with r~pect to this~ of vessel~ ca~ by the 
requirement of scuppers. Persoila.lly, he was of opinion that the Withdrawal of this reqwrement 

I 'lbe Committee adopted this additioaal proYilloll after ~ tbe WOI'cliDJ of the nlltinJ PRDCh 
regulatiou, wbicll .... foiUid to be ....,.., precUe. 

Esampl.,. of tbe measurement ~ the -~ putiallT ue4 I« - ACCOIIUIIOdatioa ue ebowa lA 
I>iqram XllJ, Fip. I IUid :lo 
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.ought to be considered. At the same time, he drew attention to the,advisabilit:y of keeping the 
'freeing port and scupper on each side of the lonnage well. He thought that this type of vessel 
would not thereby be unduly favoured, since such an arrangement would, as far as he knew, have 
no influence on the freeboard. Moreover, it was well known that scuppers must be close~ on 
loaded vessels in any case. He furthermore pointed out that formerly scupper~ ~~re reqwred 
even in an ordinary bridge with tonnage openings in the front bulkhead and ad]ommg a break. 
This requirement had been withdrawn long ago. o 

Other members observed that the question of scuppers was in the main a question to be dealt 
with by the freeboard assigning authorities. 

The Committee thereafter examined various details with regard to tonnage openings and 
their closing appliances. The following conclusions were unanimously adopted: • 

"OPEN SPACES. 

"Detached Superstructures and Shelter-leek Spaus. 

"I. Openings in Bulkheatls .. 

(a) Superstructures on or above the upper deck may be exempted from inclusion 
in gross tonnage if the openings in the bulkheads are of the prescribed dimensions and 
closed by weather boards only, fitted in channel bars, the latter being riveted to the 
bulkheads. Therefore plates, or covers of other materials, secured by hook bolts or by 
any other means are not allowed. 

"(b) In order that detached superstructures on the upper deck may be regarded as 
open spaces there should be a permanent opening in the bulkhead on each side of the . 
middle line of the vessel, the height extending from deck to deck but being in no case less 
than 4 feet, and the breadth being at least 3 feet. If coamings are fitted, their height 
must not exceed 2 feet. Instead of two openings, one on each side, it is permissible to 
have one opening in the middle line of the vessel. 

"(c) No coamings are allowed to any tonnage openings in bulkheads within open 
spaces. · · 

•.• (tl) Furthermore, the second paragraph of Section 34 of the British Instructions 
was adopted. This paragraph reads as follows: . 

" • A single opening at one side of a bulkhead is not considered sufficient to 
entitle the space thus partitioned off to exemption, unless, in addition to this, there 
are a number of freeing ports and scuppers fitted on each side of the space claimed. 
In such cases, the owner's application for exemption and also a sketch of the space 
drawn to scale must be forwarded to the Principal Surveyor for Tonnage for 
examination, and exemption must not be allowed without the Board's approval. ' 

"(e) The above rules as regards tonnage openings in bulkheads apply equally to 
bulkheads in open shelter-deck spaces. 

"2. Deck Openings. 

' "(f) When exemption from inclusion in gross tonnage is claimed for superstructures 
or for the space between upper and shelter-decks on the ground of a permanent middle 
line opening in the deck overhead, the length of this opening must not be less than 4 feet 
clear and the width must be at least equal to that of the after cargo hatch upon the same 
deck, but the clear surface of the opening should in no case be less than 64 square feet. 
In the case of shelter decks, the distance between the after-coaming of the deck openings 
and the aft side of the stem post must not be less than one-twentieth of the registered 
length of the vessel, or, if the opening is placed forward, the foreside must not be less than 
one-fifth of the length of the vessel from the foreside of the stem. 

" (g) The coamings of the deck openings must not exceed 12 inches mean height 
above the deck; the stanchions around the tonnage openings in the deck must be riveted 
or socketed to the upper edge of the coamings in such a manner as to prevent any 
battening down of the openings. If portable wood covers are fitted, the lashings beneath 
for holding them in place are to be of hemp. · 

"(h) The tonnage openings in the deck must in all cases be open to weather and sea 
at sides and overhead, and must not be enclosed within a structure (open or otherwise) • .. , 

"3. SitU Openings.• 

· "(1) If exemption of a space is claimed on account of openings in side plating the 
following rules shall apply: ' 

.... 
1 

Tluo dimellllona indicated gl" the clear aurfaco of the opening. In detenDining those dimensions, however, 
.... tram. uctea will DOt be taken into &CC011Dt. 
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" I. If one side opening only is fitted, it must not be less than 20 feet long and 
3 feet high. • 

"II. If more than one opening is fitted, each opening should not be less than 
10 feet long and 3 feet high, and in this case the total area of the side openings should 
be increased by so per cent. 

"III.· All openings must be in corresponding positions on both sides of the vessel. 

"(k) In the case of wells between closed thwartship bulkheads, the openings in the 
shell must have a length of 20 feet if possible, and in no case less than three-quarters • 
of the average length bet.ween the thwartship bulkheads. 

'' (l) Side openings should not be closed by plates or any permanent means of closing. 
Channel bars for the fitting of weather boards are not objected to. 

"(m) The side openings should not be enclosed by bulkheads or otherwise. 

"4. Means for Clearing llu Tonnage WeU. 

"(n) Suitable means must be provided both in cases of deck openings and side 
openings for clearing the tonnage well by means of at least one freeing port and one or 
more scuppers on each side. 

"s. Scuppers. · 

''The existence or non-existence of scuppers within open spaces will have no influence 
on the treatment of such spaces from the point of view of tonnage measurement." 

The Committee· considered that it was not possible to prohibit all methods of closing 
openings, for the captain of the ship is responsible for the security of the vessel under his command, 
and consequently he should not and could not be forbidden to take all necessary measures in order 
to assure at all times the safety of his ship. The Committee therefore indicated what closing 
appliances it considered permissible for the closing of "open " spaces. It was further of opinion 
that tonnage openings should constitute the only means of access to spaces for which exemption 
was claimed on account of such tonnage openings. 

One of the members of the Committee proposed that portable wooden bulkheads without 
tonnage-openings should be allowed within open shelter-deck spaces. Such portable wooden 
bulkheads may be required, e.g., in the case of spare bunkers. The large ~ajority of the 
Committee was, however, of opinion that ~here was no reason for making a distinction between 
portable and fixed bulkheads and that therefore such portable wooden bulkheads should be fitted 
with tonnage openings as prescribed for bulkheads within open spaces. 

The Committee was of opinion that the last paragraph of Section 3.5 of the British 
Instructions dealt exclusively with a matter of safety, and, as questions of this kind fall, in many 
countries, within the competence of other authorities than authorities for tonnage measurement, 
the clause was not proposed for international acceptance. 

With regard to side openings, the Committee unanimously agreed that only the shell 
flanges of the frame angles should be allowed to encroach on the free surface of the opening. 

The Committee recognised that the above rules still left open the possibility that nearly 
two complete erections situated one above the other would be exempted, as is the case given in 
Diagram XIV. It was thought, however, that, although such cases might occur, it was never
theless impossible in practice to draft the rules in such a way as to prevent such cases. Moreover, 
the freeboard requirements would in general induce shipowners to close permanently the lower 
"open" shelter-deck space. The principal object which the Committee had in view by drafting 
the above rules was to limit u jar u possibu the evasion of tonnage rules. 

The Committee discussed various details of questions that might arise as to the applica
tion of the aforesaid rules. 

2. SHELTER FOJl DECK PASSENGERS,· 

British legislation relating to tonnage measurement provides that no addition shall be made 
to gross tonnage in respect of any building above the upper deck erected for the shelter of deck 
passengers, and approved by the Board of Trade. 

It was pointed out that the regulations with regard to shelter for deck passengers (see Section 37, 
British Instructions) originated from the desirability, in the case of cattle transport, of providing 
a shelter for cattle-drovers. Such shelters were exempted from measurement for humanitarian 
reasons. 
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Later on similar shelters were constructed on ferry-boats and som~ other passenger boats for 
short journey;. They may be completely closed, but they may not be provided with any accommo
dation. Separate shelters are prescribed for male and female passengers. No provision is to be 
made for serving meals in such shelters. The installation of water-closets is, however, compulsory. 
It is to be noted that the crew should have no access to such shelters for deck passengers, except 
in cases of emergency. Moreover, it was pointed out that every case has to be considered by a 
central control office. The members of the Committee, after taking cognisance of the pre
ceding explanations, had no objection to recommending this rule for international applicatio!f. 
It was agreed, however, to add to the conditions for the exemption of such spaces contained in 
the British Instructions the provision of the French regulations which stipulates that no additional 
charge should be made for the use of such spaces by deck passengers. The capacity of the shelter 
for deck-passengers should be marked on the national tonnage certificate . 

• 

3· PERMANENT CLOSED-IN SPACES ON THE UPPER. DECK. 

(a) General. 
The Committee discussed at great length Section 30 of the British Instructions, which 

stipulates that permanent closed-in spaces on the upper deck" available for cargo or stores or for 
the berthing or accommodation of passengers or crew must be measured and included in the gross 
tonnage". The proposal was made to measure and include in the gross tonnage all closed super· 
structures and to allow for the subsequent deduction of all spaces not available for the storage 
of cargo and stores or the berthing and accommodation of passengers. Furthermore, the point 
of view was expressed that it did not seem logical and desirable to have two different principles 
governing the measurement of the hull under the upper deck and the measurement of superstruc
tures. The present regulations only allow for deduction from the tonnage under the upper deck: 
(I) for machinery and fuel spaces (allowance for propelling power); and (2) for space necessary for 
navigation purposes (master's and crew's spaces, helm-house, chart-room, etc., and water-ballast 
spaces). The principle adopted, however, as to superstructures is one of "exemption". Only 
spaces available for certain specified purposes are to be included in the gross tonnage. In practice, 
this leads to a different treatment of spaces, dependent on their situation under the upper deck or 
in a superstructure, in the following cases: 

(i) Spaces for accessory machinery situated above the upper deck do not count in the gross 
tonnage and therefore not in the net tonnage. Such accessory machinery space situated under the 
upper deck is included in the gross tonnage and may count in the net tonnage. 

(ii) Lavatories and water-closets for passengers situated above the upper deck do not count 
in the gross tonnage and therefore not in the net tonnage, whereas such spaces situated below the 
upper deck are included in the gross tonnage and count in the net tonnage. 

On the other hand, it was urged that an alteration of the existing rule might lead to consider
able difficulties, since any alteration in the gross tonnage would in many cases affect the allowance 
for propelling power. 

After ~ving this matter very full consideration, the Committee finally unanimously 
agreed, subJect to the observations, amendments and additional provisions indicated below to · 

· retain Sections 30 and 38 of the British Instructions, which read as follows: ' 

"Section 30. - The Act provides that if there be a break, poop, or any other per
manent closed-~ space on the upper deck available for cargo or stores, or for the berthing 

· or accommodation of passengers or crew, it must be measured and included in the gross 
tonnage." 

"Section 38. Closed-in spaces· which may be exempted. - The following exceptions 
to the general rule of measuring all closed-in ·or weather-protected spaces are 
allowed: · 

".(a) Any closed-in space or spaces solely appropriated to and fitted with 
machinery. · · 

"(b) The wheel-house for sheltering the man or men at the wheel; 

"(c) The cook-house and also the bakeries when fitted with ovens and used entirely . 
for such purposes. 

:· (d) The condenser space! provided always that the spaces are not larger than 
reqwred for the purposes mentioned. 

"(e) Wlller-dosets or privies for the officers and crew: and in the case of vessels 
fitted particularly for passengers, an additional one may be allowed for every fifty 
persons." 
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0bsenHdions presenhtl by 1M Commitlu au Amntdmlftls au Addititmal Provisions proposeJ.' 
· re Sectiott 38 (a). - During the discussions on the details of machinery in deck-houses, 

it was pointed out that cases had occurred in which factories were fitted in superstructures (1.g., on 
whalers). It was considered that these spaces should be strictly limited in extent, as was already 
expressed in the existing Section 38 by the clause: "provided always that the spaces are no larger 
than required for the purposes mentioned ". · 

• Spaces exclusively used for the fitting of coils for refrigerating purposes are to be considered as 
machinery space, but it should be carefully. examined whether the space is not available for the 
storage of goods or stores. · 

Spaces for storage batteries should equally be considered as machinery spaces. 
Spaces taken up by ash-ejector appliances in superstructures should equally be exempted, 

·being not appropriate for the storage of goods and the berthing or accommodation of passengers. 
Passenger and baggage lifts when situated above the upper deck are to be exempted from 

· inclusion in the gross tonnage on the grounds that the spaces occupied are fitted with machinery 
- and, moreover, that such lifts may be considered as auxiliary staircases. 

, Sectiott 38(b) au {c). -No observations. 

,. SectiQn 38 (d). - It was noted that this item would find no application as far as modern 
ship construction was concerned. 

New Items.- It was agreed that Section 38 should be completed by the insertion of new 
iteins (e) and (f), the existing item (e) becoming item (g), these iteins being copied from Article 20 (/) 
iLild (g) of the United States Rules {ed. 1925, page 17). . ' 

SectiQn 38 (new (e)) would read as follows: 

(e) Skylights and domes affording ventilation, light and air to the erection served, 
but none ol the space below the roof or covering of such erection is exempt, except where 
an opening is left in the floor of the superstructure directly under the skylight to give 
ventilation and light to the dining-saloon, etc., below the said floor. This additional 
exemption,. however, is to be approved by the controlling office. The request for such 
approval is to be accompanied by a blueprint or sketch of the said space. 

SectiQn 38 (tiN (f)) would read as follows: · 

(/) Companions, except the portion of them used as a smoking-room, and booby
hatches used exclusively to protect companion-ways and ladders leading to spaces below, 
whether such spaces are exempt or not. · 

re Sectiott 38 (e) {tiN g). - The Committee considered that the pr~isions of this item 
were not in complete agreement with modem practice. It therefore proposed the following text: 

"SediQn 38 (g). Water-closets or privies for officers, crew and passengers, unless a 
charge is made in the case of the latter. '! 

It may be, as a matter f)f fact, that in the case of ferry-boats, for instance, a charge is made for 
the use of water-closets or privies, and this is also considered to be the case with suites de luxe with 
private bathrooins and water-closets. . 

Lavatories may be exempted only when the space occupied by the lavatory is of no importance 
as compared with the water-closets in the same place. · 

The Committee noted that, according to the rules in force in one country, sundry spaces 
set apart exclusively for passengers, and constructed entirely above the first deck, which 
is not a deck to the hull, are exempted from gross tonnage. This question was considered an 
important one owing to the amount of tonnage involved, which is sometimes considerable. It 
was felt that this practice, being contrary to the principles goveming tonnage measurement, 
could not be recommended for universal adoption, and therefore the Committee unanimously 
expressed the wish that the above rule should be altered so as to correspond to the general practice. 

Measurement of Superstruchlres. 

As to prescriptions in detail concerning the carrying out of the measurement, the Committee 
agreed to the following provisions: 

• 

. In all superstru~es. the measurements shall be taken to the inner edges of the 
normally spaced stiffeners of the bulkheads, or to the linings, if fitted. The same is to 
be applied in the case of the round-house. 

As to the panelled decks, the height is measured to the upper side of the deck beains, 
the panelling being entirely neglected . 

• If different thicknesses of deck covering (concrete, rubber, insulating material, etc.) 
have been applied in parts of a superstructure, the excess in thickness is neglected if the 
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. surface of the deck covered by a layer of greater thi_ckness is smsll in comp~n _with the 
whole deck surface. In other cases, an avera~e thickne~ of ~e deck cove~g 1S ~aken. 
As it is impossible to fore~e all questions whtch may anse With regard tt> this pomt, no 
hard-and-fast rule .can be g~ven. 

(b) Forecastles of all Descriptions. . 
The Committee unanimously agreed that the present method of me.asurmg su~x;;truct';'I'e~ 

with three breadths only was very unsatisfacto!Y· The Commi~tee exammed the eXISting I!mted 
States Rules on this subject, which were considered more satisfactory, but rather complicated 
(see Diagram XV). The following proposal was put forward: 

If 1 < so', divide into 2 parts (3 breadths); , 
If 1 >< so •, divide into 4 parts (S breadths); 

22S . 

If 1 ? 22S'. divide into 6 parts (7 breadths). 

(1 being the length of the superstructure.) 

After examining the results of the calculations carried out (see Anne":es _IV and V), the 
Committee unanimously agreed to lay down that forecastles of all descnpbons should be 
measured according to the proposed rule. 

' 
(c) Poops and Breaks of aU Descriptions. 

The same grievances exist with regard to the present measurement of poops. The following 
proposals were made for calculating the aftennost part (see Diagram XVI Figs. I and 2). At present, 
a stmilar practice as that shown in Fig. 2 is followed in several countries, but the position of 
Section A is not a fixed one, but is chosen by the surveyor. The Committee thought that the 
same solution as adopted for the measurement of 'tween-decks might be applied in this case; 
consequenUy, the following text was adopted: 

"In all cases the aftennost breadth of a poop should be calculated, or the capacity 
· of the aftennost part of the poop should be computed by separate calculation and added 
to the main portion." 

With regard to the number cif breadths to be taken, the Committee adopted the same rule 
as for the measurement of forecastles. _ Therefore the following rule will apply: . 

If 1 ~ so', divide into 2 parts (3 breadths); 
I 

• If 1 ~ 2~~~ divide into 4 parts (S breadths); 

If 1 522s'. divide into 6 parts (7 breadths) 

(1 is the length of the superstructure.) 

·(d) Tumt-deck Vessels (see Diagram XVII). 
The Committee was of opinion that, as this kind of vessel is not at present constructed 

it was not necessary to pay much attention to it for the time being. If a similar type should be 
constructed in future, any superstructures like turrets should be measured according to the 
method that has been recommended for the measurement of forecastles. The Committee has 
indicated in "General Remarks" a possible method by which provision might be made for meeting 
difficulties which might arise. . 

(e) TNink-deck Vessels. 
The Committee was of opinion that trunk-deck vessels very seldom gave rise to difficulties, 

as there was always a forecastle and a poop at the ends of the trunks. 

D. Excess of Hatchways. 

It was realised that the present method was not altogether logical; nevertheless, it w~ felt 
that the reasons for alteration were not sufficiently strong to justify a recommendation that the 
existing and long established practice should be modified. It was therefore decided to maintain 
the existing practice of exempting hatchways up to one half per cent of gross tonnage. 

An example was given of hatchways built on a kind of trunk but not connected with the 
superstructure (see Diagram XVIII). The Committee unanimously agreed that only the part 
hatched in the diagram should be considered as hatchway; the other part should therefore be in-
cluded in the gr~ tonnage for t~e purpose of calculating the half per cent. • 

~e Comnuttee also exammed the case . of steel. corrugated hatch-covers - for instance, 
~rding to the Hogg-Carr system of construction. This form of hatch-cover is very seldom used 
m other countries than Great Britain. The Committee noted that the practice of the British 
tonnage authorities was to include the bulges in the gross tonnage (see Diagram XIX). 
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2. MEASUREMENT UNDER RULE II (GIRTING MEASUREMENT). 

· . ~ule II, as modifted by the Board of Trade under Section 77 (7) of the British Merchant 
Shippmg Act, contains the following provisions: 

I. MeasMremem of Ships fJOl reqNiriflg Registry U!Uh Cargo Ofl board afld Ships which 
Ctlflflol be mt~~SUred Nnder Rtde I.- Ltt~gt}l.- Breathh. - Girting of th1 Ship. -Measure 
the length on the uppermost deck from the outside of the outer plank at the stem to the 
aft side of the stern-post, deducting therefrom the distance between the aft side of the 
stern-post and the rabbet of the stern-post at ~he point wher~ the counter plank crosses it; ~ 
measure also the greatest breadth of the ship to the outside of the outer planking or 
wales, and then, having first marked on the outside of the ship on both sides thereof 
t~e ht;ight of the ~pper deck at the ship's sides, girt the ship at the greatest breadth in a 
direction peryendicular t~ the keel from the height so ~arked on t~e outside of the ship 
on the one side to.the height so marked on the other side by passmg a chain under the 
keel; to half the gtrth thus taken add half the main breadth; square the sum; multiply 
the result by the length of the ship taken as aforesaid; then multiply this product by the 
factor .0017 (seventeen ten-thousandths) in the case of ships built of wood and 
.0018 (eighteen ten-thousandths) in the case of ships built of iron, and the product ~hall 
be deemed the register tonnage of the ship. 

2. Poop, Deck-hoNse, Forecastll, afld other Closed-if! Spaces Ofl Upper Deck. -If there 
be a break, a poop, or other closed-in space on the upper deck, the tonnage of that srace 
shall be ascertained by multiplying together the mean length, breadth and depth o the 
space, and dividing the product by IOO, and the quotient so obtained shall be deemed to 
be the tonnage of the space, and shall be added to the tonnage of the ship ascertained as 
aforesaid." 

The Committee recommended that this rule should only be used in exceptional cases, and, 
in conformity with actual British practice, should only be applied after authorisation by the central 
control office. The Committee noted that in some countries a somewhat different rule was in 
force, but it was thought that there would be no objection as to an international agreement on 
the basis of the British rule. 

III. NET TONNAGE. 

A. Deduction for Propelling-power Space. 

I. GENERAL. 

The Committee discussed this question very thoroughly. Various objections against the 
method now in force were raised in the cours~ of the discussion. Several members advocated 
the adoption of the so-called Danube rule, although they admitted that this rule was also far 
from ideal and showed great anomalies with regard to modern ship construction. On the other 
hand, they pointed out that, in their opinion, the principal defect perhaps of the existing British 
rule (Section ·78, British Merchant Shipping Act, 1894) was the very considerable difference in 
the deduction to be granted for vessels whose engine-room space is not above 13 per cent of the 
vessel's gross tonnage. · 

Other members of the Committee admitted that the method now in force showed certain 
anomalies and that therefore they could in theory sympathise with the desire to find a 
better system. In their opinion, however, it was very doubtful whether it would be possible to 
work out a rule which could be considered to be entirely satisfactory. Every percentage was, of 
course, arbitrary, and this would naturally be the case with any new rule. Moreover, they thought 
that it would prove impossible to make any reasonable discrimination between vessels for long 
trade and for short trade, for slow and fast vessels, for motor vessels, turbine vessels and vessels 
with reciprocating steam engines, for the use of coal, liquid fuel, etc. With regard to the limit of 
13 per cent, one of the members expressed the view that, according to his experience, there were 
no difficulties in the case of modern motor vessels in arri"ing at this percentage, as it happened 
that modem motor vessels were constructed for greater speed than cargo vessels in former days. 
Moreover, the auxiliary machinery plant had been considerably extended. He therefore came to 
the conclusion that the aforesaid percentage at present still constitut«:d a fair limit between 
mechanically driven vessels and those with auxiliary propelling power. · . 

It was stated on the other hand, however, that for some types of motor vessels it had been 
found difficult to reach an engine-room space of more than 13 per cent of the gross tonnage. 
Some members therefore proposed to introduce a sliding scale or one or two grades in the percen
tages below 13 per cent (e.g., from 13 to 20 per cent, 32 per cent deduction; from II to 13 per cent, 
27 per cent deduction; and, if desired, from 9 to II per cent, 22 per cent deduction). Other memben 
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inted out that the introduction of new grades wo~ld lead to still more difficulties of the ~d 
ihat the original proposal had intended to do away With. These members declared that an .e~tirely 

. new rule, provided t~at i~ were possible to draw up such a rule, would seem to them distmctly 
preferable to alterations m the present rule as proposed. · . 

Another proposal was made by one of the members with a view to removing certain hardships 
in the case of vessels with a small engine-room: to replace the factor I. 75 by the factor 2.4 for those 
vessels whose machinery space does not exceed 13 per cent of the gross tonnage. It was thought, 
however, that no general agreement as to such a modification of the existing rules seemed possible, 
at least at present. · · · · . 

Finally, the Committee came to a un~ous agreement on the following statement: 

"The Committee thoroughly examined the question of propelling-power allowance, 
·and unanimously agreed that the existing percentage or British system presented 
certain anomalies. 

"It was, however, agreed that the substitution of any other system would also present 
difficulties. · 

"Taking into consideration the fact that the existing system is adopted by practically 
all maritime nations, that a very large number of vessels have been dealt with accordingly, 
and that considerable confusion would result from the adoption of a new system, the 
Committee decided to recommend that no change should at present be made in the existing 
practice of determining the propelling power allowance." 

The Committee also discussed Section 78 (b) of the British Merchant Shipping Act. In 
reply to objections raised as to the possibilities of abuse to which the provisions of this Section lead, 
it was pointed out that Section 78 (b) had never been applied in Great Britain for the purpose of 
allowing a deduction of 32 per cent where such deduction would not have resulted from the capacity 
of the engine-room space, and in practice the Board of Trade has never agreed to an allowance of 
32 per cent if this was not in accordance with Section 78 (a). The object of Section 78 (b) was, 
however; to give the Board the power of decision, and thus it was of great practical value in all 
doubtful cases. 

The Committee unanimously agreed to the adoption of the existing British provision as 
to the restriction of deduction for space occupied by propelling power (British Merchant Shipping 
Act, 1907) by which it is stipulated that the deduction for the space occupied by the propelling 
power of a vessel shall not in any case exceed 55 per cent of that portion of the vessel's tonnage 
which remains after deducting from the gross tonnage any deductions allowed for as master's and 
crew spaces or spaces for navigation purposes. It was understood that this section should not 
apply to tugs exclusively employed for the purpose of towing vessels, or to vessels constructed 
and intended exclusively for ice-breaking. Salvage tugs should not fall under this exception, 
nor should fire floats be considered as tugs, but the limitation of propelling-power allowance 
refer-red to should not apply to tugs equipped with a fire pump or extinguisher. 

2. MEASUREMENT OF PROPELLING-MACWNERY SPACE. 

(a) Spaces under the Upper Deck. 

~he Committee note~ tha~ in gene~ the rules. for the measu~ent of the main part of the 
machinery space do not differ m the vanous countnes. It was pomted out that in most modem 

. ships the omission of th~ com;ction for ~he round of beam leads to incorrect results. The present rule 
which does not prescnbe this correction was probably based on the assumption that the side
bunkers extended over a very considerable part of tlle length of the machinery space, which 
formerly used to be the case. · At present, in many cases, especially in large vessels, the boundaries 
of the machinery space at the sides are formed by the shell and tllerefore the main portion has the 
full breadth of the vessel. In such cases, a deduction of one-tllird of the round of beam would seem 
fully justified. The Committee, however, realised that it was not possible to draw up a 
detailed rule to meet all cases but proposed that it should be laid down that the depth taken 
for th~ machinery space should not exceed the tonnage depth in way of same. · 

Diagram XX gives an example of the measurement of the main portion of the machinery 
space in the case of a machinery space situated between bunker bulkheads. 

The Committee was of opinion that the provisions of the Second Schedule of the British 
Merchant Shipping Act, Rule III (i) and (ii), presented no difficulties and were sufficiently accurate. 

These provisions read as follows: 

"Measurement of AUowance for Engine-room Space in Steamships. - (i) Measure the 
mean dep~h of tlle space from its crown 1 to the ceiling at the limber strake, measure also 
~e. or If necessary more than three, breadths of the space at the middle of its depth, 
takmg one of those measurements at each end, and another at the middle of the length; 
take the mean of those breadths; measure also the mean length of the space between the 
foremost and aftermo~t bulkheads <?r limits of its length, excluding such parts, if any, as 

__ ___;a::.re~not actually occupied by or reqwred for the proper working of the machinery, multiply 
1 

Tbe Committee agreed to replace the word ••crown•• by the words '"top of the maiD space". 
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together these tll.ree dimensions of length, breadth and depth, divide the product by zoo- ~ 
and the result shall be deemed the tonnage of the space below the crown•; then find the 
cubical contents of the space or spaces, if any, above the crown• aforesaid, which are 
framed in for the machinery or for the admission of light and air, by multipl};ng 
together the length, depth and breadth thereof; add such contents to the cubical contents 
of the space below the cro1i'm1 ; divide the sum by Ioo; and the result shall (subject 
to the provis,ons ht>reinafter contained) be deemed to be the tonnage of the space. 

"(ii) If in any ship in which the space for propelling power is to be measured the 
engines and boilers are fitted in separate compartments, the contents of each shall be 
measured severally in like manner, according to the above rules, and the sum of their 
several results shall be deemed to be the tonnage of the said space." " 

The Committee agreed that this rule could be recommended for international adoption, 
subject to the following provisions: 

I. When measuring the depth of the main portion of the machinery space, this 
depth should not exceed the tonnage depth in way of same, and be corrected, if necessary, 
as to the rise or fall of the tank-top in the same manner as laid down for the measurement 
of tonnage depth. 

2. The main portion of the machinery space should be divided into a number of parts 
which would be most suitable for practical measuremen~. 

3· The Committee agreed to the indications given in Section 55 of the British 
Instructions with regard to restrictions to be applied in certain cases as to the measure
ment of the length of the machinery space. 

4· The Cornnrittee was, however, of opinion that the application of the restric· 
tions referred to in Section 55 should be clearly limited to certain categories of Vl'ssels and 
therefore decided to propose the following text to replace the first paragraph of Section s6 
of the British Instructions: 

"The restrictions of the machinery space referred to in Section 55 of the British 
Instructions shall only apply to screw or paddle steamers in which the actual machi
nery space exceeds 20 per cent or 30 per cent respectively of the gross tonnage. No 
such restrictions should, however, be applied to fishing vessels, tugs or yachts, 
whatever be the size of the machinery space." 

5· In the case of motor vessels, the following indication is given for the purpose of 
determining the length of the actual machinery space: 

"The actual machinery space should be the space occupied by and necessary 
for the working of the main engines and of the auxiliary machinery necessary for 
saDle ... 

6. In the case of turbine vessels, the indications given in Section 55 as to boiler 
spaces shall be followed subject to the provision contained in 4· Other machinery spaces. 
in turbine vessels are to be dealt with in the manner laid down for motor ':_essels in 5· 

(b) spaces above t1u Upper Deck. 
The Committee agreed to Section 59 of the British Instruction.'!, which stipulates that, 

at the request of the owner, engine spaces above the upper deck may be measured and their con
tents added to the gross tonnage as well as to the actual engine room, provided they are: (a) 
reasonable in extent; (b) safe and seaworthy; and (c) so constructed that they cannot be used 
for any purpose other than for machinery or for the admission of light and air to the machinery and 
boilers of the vessel. For the purpose of interpreting the words"reasonable in extent", it should 

· be noted: (I) that the length should not exceed the length of the machinery space, and, if any 
portion is plated over, the length of the plated part should be deducted from the full length; and 
(2) whatever the breadth of the casing may be, no greater breadth is to be allowed for the purpose 
of machinery-space deduction than one-half of the extreme tonnage breadth of the ship anudships. 
It should be noted, however, in this respect that the spaces added to the gross tonnage should be 
the !>&Dle as those added to the machinery space. The Committee thought it necessary to 
complete Section 59 of the British Instructions by the following provision: . 

"A portion of one or more light and air spaces may be included in the gross tonnage 
and in the propelling-power space for the purpose of obtaining the necessary percentage. 
It is understood that the decision as to inclusion of light and air spaces is in all cases to be 
left to the owner." 

I The Committee agreed to replace the word "crown " by the worda "top of the maiD apace ". 
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The Committee agreed to the indications to surveyors· contained·~ Section 59, according 
to which the surveyor should be careful to report whether the extra er~ct10ns are ne~ary at all, 
and whether light and air could not be safely admitted to the machinery space Without these 
erections being carried above the upper deck, and, if such is. th~ case! he.should not regard _the~ 
as reasonable in extent. Furthenr.ore, the surveyo~ should md1cate m h1s report whether, m hiS 
judgment, the spaces are safe and seaworthy. 

The Committee unanimously agreed. tl_J.at th~ erectio~ have. in the past greatly _eJ_tceeded 
all reasonable requirements for the admission of light and arr, and 1t wastherefore_ofop1n1on that 
it was necessary to insist on the condi.tion that ~hese spac;es sh~uld be reasonable m extent. No 
restriction should, however, apply to light and arr spaces m fishing vessels, tugs or yachts. 

Funnels are not to be regarded as light ·and air space since they are considered unreasonable 
in extent. 

The portion of a break or raised quarter-deck above the machinery space i~ to be considered 
as light and air space and may only be added to the gross tonnage at the owners request, but the 
limitation as to breadth is not compulsory in these cases. 

(c) Shaft-Tunnels or Trunks. 

The Committee adopted Section 6o of the British I_nstru~tions. · . . 
It was pointed out that the second paragraph of th1s section was only applicable to twm-screw. 

vessels with a large space or recess from side to side aft of the machinery space. 

(d) Escape Ladders from Shaft-tunnels or Trunks. 

The Committee adopted Section 6I of the British Instructions, it being understood that 
the part of such a ladder-way situated above the upper deck may be considered as light and air 
space. 

3· DETERMINATION OF THE AcTUAL MACHINERY SPACE. 

The Committee adopted the following general provision: 

"Should be regarded as actual machinery space: the space occupied by and necessary 
for the working of propelling machinery and auxiliary machinery necessary in connection 
with the main propelling machinery." 

Consequently, the cubical contents of the machinery space having been ascertained as described 
above, the cubical capacity of cabins or store-rooms which may be fitted in the machinery space, 
and also any space occupied by and necessary for the safe working of machinery not used in pro
pelling the vessel, should not be included in the propelling-power space. The Committee thought 
It useful, in order to facilitate the application of this provision, to give the following indications: 

. (1) Engineers' Stores and Workshops. - Some members were of opinion that these spaces 
·should be considered as part of the machinery space. Other members strongly opposed this 
proposal, it being against established principles to allow for deduction of store-rooms. Moreover, 
m many cases the inclusion in the machinery s\'ace would result in a deduction considerably larger 
than the actual space occupied by the engineers stores and workshops. Those members considered 
that such a measure w~s not justified with: regard to the harbour and dock authorities. 

On the other hand, 'it was pointed out that those stores and workshops were indispensable and 
were undoubtedly far more necessary in the case of modem motor machinery with numerous 
auxiliary machines than in the case. of the old-fashio~ed steam-engine plant.. A proposal was 
m.ade to the effect that those spaces IDlght be deducted m the same way as boatswain's stores, i.e., 
Without the extra percentage for machinery space. After a careful study the Committee came 
to the following conclusion: · ' . 

"Spac;es for en~eers' sto~ and workshops of moderate dimensions and necessary 
for ~e daily opera~10n and reparr of the propelling machinery if situated v.ithin the boun
danes of the ~achinery space below the upper deck are to be considered as forming part 
of the propelling power space.'' 

The Committee considered that a maximum of three-quarters of one per cent of ~ tonnage 
was sufficient to meet reasonable requirements in this respect. · 

The Committee considered that engineers' stores were exclusively used for storing spare 
gear; thou&h, of course, there was~<? objection to the storage of some cotton-waste, petrol, etc.· 
The, Committee was further of op1n1on ~at large workshops which were sometimes located in 
the tween-deck were not for the exclUSive use of repairing propelling machinery and therefore 
the space could not be regarded as part of the propelling-machinery space. ' · 
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(2) SeUling Tanks jOI' Flld-oil. - The Committee recognised that fuel-oil settling· tanb
were necessary !o! the proper working of ~e propelling machinery of oil-burning vesse]st, and was 
therefore of op1ru?n that the spa~ occup1ed by the settling apparatus should be considered as 
part of ~e machine~ space, pro~ded tha~ the fuel-oil settling tanks are situated within the 
boundanes of the machinery space, m the casmgs above same, or directly adjacent to such space or 
casings. However, no part of such settling apparatus which constitutes bunker space showd'be 
allowed for. · 
• (3) D)"141moS. - It w~s pointed out .that dynamos are very often used for mixed purposes 
according to modem practice: they are, m general, connected parallel to the main rails on the 
switchboard and the electric current from these main rails on the switchboard feeds both the 
propelling machinery and the machinery for navigation purposes and also the machinery for all• 
other purposes. The Committee agreed to the following provision: . 

' "Spaces ~cupied by the dynamos necessary lor the proper working of the propelling 
machinery and of the auxiliary machinery necessary for the operation of same may be 
dealt with as part of the propelling-machinery space. A spare dynamo for the same ust 
is to be treated in the same way." 

(4) A donkey~boiler jOI' starling purposes mar. be regarded as part of propelling-power machi
nery; if several of such donkey-boilers exist, and, If they serve at the same time for general purposes, 
one donkey-boiler may be regarded as part of the propelling-power machinery.· 

Spaces occupied by the following apparatus, machinery or appliances are also to be regarded 
as part of the propelling-machinery space: 

(5) Silencers, wherever situated (including silencers in funnt>ls). 

(6) H <*wells. 

(7) Ash-ejectors, wherever situated. 

(8) A ppuatus jDI' jOI'ced, draft to boilers. 

(9) Oil-refiners and oil-coolers, for fuel-oil and lubricating oil .. 
Spaces occupied by the following apparatus, machinery or applianct.s may be considered as 

part of propelling-machinery spaces provided the special conditio~ mentioned are fulfilled: 

(Io) Feed-water heating apparatus and other similar plant necessary for the working of the main 
machinery. 

(II) E vapOI'alOI's solely jOI' boilerjeed water. 

(12) PumpsjOI' lubricating oil, but not space occupied by tanks for lubricating oil. 

(IJ) Vent~ting plant situated in, and necessary for, the ventilation of machinery space. 

(I4) StOI'age batteries, if such batteries are used solely in connection with the main propelling 
power. 

(IS) Steam and electric compressOI's and air-reservoirs, if used in connection with the propelling 
machinery. 

Spaces occupied by the following apparatus, machinery or appliances are not to be regarded as 
part of propelling-machinery space: 

(I6) Auxiliary rondenser plant. 

(I7) Fire-extinguishing plant. 
(IS) Refrigerating engines and machinery jDI' ventilation and jDI' heating crew'• and passenge,.• 

guarters. 
{I g) Sanitary pumps, bilge pumps and ballast pumps. 

B. Sail Room. 

The Committee agreed that Section 73 of the British Instructions and Article 33 of the 
United States Regulations sho~d be replaced by the following provision: 

"In the case of a vessel propelled wholly by sails any space not exceeding 4 per cent 
of the gross tonnage used exclusively for the storage of sails shall be deducted from the 
gross tonnage, provided that such spaces are properly and efficiently constructed for the 
purposes for which they are intended and that they are marked as required by the 
regulations." 

The Committee was of opinion that sailing craft were in an unfavourable_ position with 
regard to tonnage as compared with mechanically propelled vessels. The Co~ttee therefore 
thought it justifiable to increase the rather low percentage at present allowed for sail room (21/a per 
cent) to 4 per cent of the gross tonnage of the ship. 

• Oil-bami!ll -.-Ia do aot iaclad• motor -.-Ia with interaal-combaatioa mochiaery. 
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Some of the members proposed that sailing ves~els with ~n auxilia:ry xnotor sho?ld be allowed, 
be.oides the deduction for propelling power, a certam deduc~1on for sail room (for _mstance, up to 
:z per cent of the gross tonnage), at least for those vessels ofthlS category whose machinery space does 
not exceed 13 per cent of the gross tonnage. 

These members expressed the opinion that the ~ailing vessel with an auxiliary motor :was a 
type of vessel that was becoming more and more frequent, and they th~refore thoug_ht that 1_t :was 
necessary that the regulations for tonnage measurement should contam some speaal proV1Sl011Sr. 
with regard to thi!! type of vessel. . . . .. 

The other members of the Committee, however, could not agree to this proposal, on the 
, ground that such vessels with auxiliary motors were already in a !avoured positi?n with regard 

to vessels solely propelled by sails. Moreover, these me~bers pomted out that 1~ many steam 
v~ssels (e.g., in steam tr~wlers) sails were used. for ste~~mess. Af~er very ~ull d15cuss1on, the 
Committee decided that m the case of vessels With auxiliary propelling machmery no allowance 
for sail room should be given. Therefore the sail room should always be included in the vessel's 
net tonnage, but the capacity of such sail room up to :z per cent of gross tonnage migh~ be n~!ed 
separately on the tonnage certificate. One member, however, could not agree to thlS declSlOn 
and maintained that a deduction for sail room up to :z per cent of the gross tonnage should be 
allowed in the case of vessels partly propelled by sail and partly by mechanical means, the capacity 
of the machinery space not exceeding 13 per cent of gross tonnage. 

C. Spaces used exclusively for Working of Helm, 
Capstan and Anchor Gear. 

The Committee agreed that Section 74 of the British Instructions should be replaced by the 
following provisions: 

"When situated above the upper deck, these spaces are not included in the measure
ment and therefore will not be deducted under ~his section, but, when situated below the 
upper deck, such spaces are to be deducted trom the gross tonnage, if reasonable in extent, 
and if marked as required by the regul?-tions. Spaces occupied exclusively by chain lockers. 
if above deck, should be exempted from measurement, but if below deck, they shall be 
dealt with as a deduction.' · · . 

"Spaces for submarine signalling and sounding apparatus are to be considered as 
spaces required for navigation purposes, and consequently deducted as such. 

"Spaces for automatic-steering compasses are to be considered as part of the steering 
gear, and deducted as such. 

"Spaces occupied by gyro-stabilisers or similar apparatus may be deducted on the 
ground that such apparatus are to be considered as aids to navigation. · 

"In cases where the helm,· capstan or anchor gear are situated in large rooms the 
actual space occupied by each of these installations has to be measured, and in addition 
an allowance will be made on every side of the apparatus for the space necessary for its 
working (in general, not more than two feet on all sides); the height to be allowed should 
in general not exceed that of a 'tween-deck. Space necessary for a change in the working 
should also be taken into account, as, for instance, the change from steam steering to 
hand steering." 

D. Chart-room, Boatswain's Store and Space for 
Wireless Installation. 

The Committee exarni~ed the provisions .of Section 75 of the British Instructions. It 
agreed to allo~ f~r a deduction for lamp-rooms if such rooms were solely provided and used for 
lamps for naVIgation purpose.~. but for no other lamps. Signal lockers for rockets etc may be 
deducted as space for navigation purposes. ' ., 

The Co~ttee .consid~red that, in small vessels where the steenng-house is also used as a 
chart-room, an 1magmary ~e should be dra":ll, one part being allowed as a chart-room and the 
other as a space used exclUSively lor the working of the helm. 

As a result of an exchange of views as to boatswain's stores it was agreed that the following 
should be reg~ded ~ boatswain's stores:" All stores necessar-Y for working and upkeep of the 
vc;ssel and wh1ch are m charge of ~e boatswain." In general, the boatswain's store will contain 
Wlres, hawsers, tar, some petrol, pamt, blocks, shackles, awnings, tarpaulins, etc. With regard to 

1 The Committee co.,.;dued that the chain locker if abo deck ld be 
oa the I(I'Ouad that it ia not available for cargo or stores or ior the .:Omm~~n ex~pted from measurement 
~ the ehaia 1

1
ocker ia situated under deck, the allowance for deduction ia based on O:h=::!J.:":!:':"~! :-epa:; 

u-.y or the worki111 of the anchor sear. 
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the allowance for boatswain's-store space, one of the members of the Committee was of opinion 
that the maximum of 75 tons was too small in the case of very large liners. His proposal to fix 
a higher limit for vessels over 20,000 tons gross was, however, not supported by the other members, 
but the Committee unanimously agreed that the scale at present in use by most of the seafaring 
nations was not entirely satisfactory- in particular, in the case of small vessels (see Annex VI). 

With regard to wireless installations, the Committee noted that, according to the existing 
flile, wireless-installation space is only to be deducted if such an installation is required. However, 
in practice, a deduction has been granted in every case where a wireless installation has been fitted. 
The Committee, being of opinion that it was highly desirable that all vessels should be fitted 
with a wireless apparatus, decided to propose an alteration in the present rule in order to bring it 

· into line with the existing practice. 
· Consequently, as a result of the discussion, the Committee agreed that Section 75 of the 
British Instructions should be replaced by the following provisions : • 

"Any spaces used exclusively for keeping signals, navigation-lamps, etc., and for 
keeping and using charts and instruments of navigation, and boatswain's-store space, 

· wherever situated, are added to the gross tonnage and are therefore to be deducted, 
provided they are reasonable in extent. 

"In small vessels, where the cabin or saloon is the only space available for chart 
purposes, and the surveyor is satisfied that charts are req_mred, one-half the cabin 
or saloon, but not more than 3 tons, may be allowed for this purpose. 

"The allowance for boatswain's-store space should be made according to the following 
scale: 

Grou tonnage 

Over 2,000, , 
I,ooo to 2,000 
soo to r,ooo 
ISO to soo •. 
Under ISO •• 

Deduction not to exceed 1 
Percentage of 
groaa tollll&ge To1111 total 

7S 
20 

~~ 
10 

3 

"In the case of sailing ships in which sail-room and boatswain's store are combined, 
the sail-room space shall first be deducted up to 4 per cent of gross tonnage and a deduc
tion for boatswain's store shall then be made in accordance with the above scale in 
respect of the remaining space. 

"In small vessels below ISO tons gross where boatswain's stores are kept in a space 
not solely appropriated for such purpose, the allowance for boatswain's store must not 
exceed 3 tons. 

"In fishing vessels and whalers that have no separate boatswain's-store room, a 
deduction not exceeding 3 tons may be allowed for the boatswain's stores carried in the 
room for fishing gear. 

"Where a wireless installation is fitted in a vessel, the space occupied by the instal
lation shall be deducted, provided such space is reasonable in extent. The waiting-room 
for passengers should no~ be included in this deduction." 

E. Spaces occupied by Various Machines and Appliances for aeparatinf Oil 
from Water. 

The Committee noted the recommendations contained in the Final Act of the preliminary 
Conference on Oil Pollution of Navigable Waters held at Washington in June I926, which deals 
with machines and appliances for separating oil from water. These recommendations read as 
follows: 

. "7· That no penalty or disability of any kind whatever in the matter of tonnage 
measurement or payment of dues be incurred by any vessel by reason only of the fitting 
of any device or apparatus for separating oil from water. 

"8. That dues based on tonnage shall not be charged in respect of any space rendered 
unavailable for cargo by the installation of any device or apparatus for separating oil 
from water. 

"9. That the term 'device or apparatus for separating oil from water', as used in 
Recommendations Nos. 7 and 8, shall include any tank or tanks, of reasonable size, used 
exclusively for receiving waste oil recovered from the device or apparatus, and also the 
piping and fittings necessary for its operation." 

The Committee recognised that, if an International Convention on Oil Pollution of 
Navigable Waters, as contemphrted by the Conference held at Washington in June 1926, were 
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n rally accepted it would become necessary to insert in the rules for tonnage measurement a re e • . . f h t' provision with a view to giving effect to the stipulations o sue a conven 1on. , 

• 
In the Committee's opinion, such a provision might read as follows: 

"Spaces occupied by various machinery and-appliances for separating oil from water 
when s1tuated under the upper deck. and outside the double bottom may be deducted 
from gross tonnage provided they are reasonable in extent." ' 

The Committee thought, however, that the insertion in such a convention of 11: clause 
corresponding to paragraph (9) of the Washington Resolutions would present v~ry considerable ' 
difficulties from the point of view of tonnage measurement, and might lead to senous abuses. It 
therefore strongly deprecated the adoption of such a clause. _ 

F. Donkey-boiler Space and Pumping Installations. 

Section 76 of the British Instructions dealing with donkey-engine and boiler space was very . 
fully discussed. _ 

The Committee noted that, although donkey-engines no longer exist, donkey-boilers are 
used frequently. Various questions arose with regard to the place where such donkey-boilers are 
situated and with regard to the connection with the main pumps of the vessel. 

The Committee also examined the question of pumping installations and more particularly 
paid attention to oil-fuel' pumps and to cargo pumps in vessels carrying liquid cargo in bulk. The 
Committee came to the conclusion that in many countries the deduction for pump-rooms is too 
large. This deduction should not exceed the space necessary for the working of the pumps, j,e., 
the floor space occupied by the pumps and sufficient space around them for efficient working and a 
height of not more than that of the pump or 7 feet, whichever is the larger. The case of a large 
tanker where only one-fifth of the pump-room had been deducted was shown as an example. 

It was not thought advisable to measure in the deduction every space around a valve in the 
oil-pipes in pump-rooms, or the space giving access to such a valve. The question of access to 
pump-rooms should be treated with great care. The Committee was of opinion that for ladder- -
ways an allowan!:e not exceeding the product of the breadth of the ladder by 3 feet (but in no case 
more than 3 feet square) should be given. 

The investigations carried out (see Annex VII) resulted in the Committee's unanimous 
agreement to propose that, in vessels carrying liquid cargo in bulk, an allowance for pump-room 
space might be granted according to the scale given hereafter. 

As a result of the discussion- that took place, tl!e Committee agreed to replace Section 76 
of the British Instructions by the following provisions: 

"I. If the donkey-boiler is situated within the boundaries of the machinery space or 
the casings above it-, and if it is used in connection with the main machinery for propelling 
the vessel, the space forms part of the actual engine-room, and therefore should not be 
the subject of a separate allowance. 

. "2. If the donkey-boiler is situated outside the boundaries of the machinery space, 
1t can only be included in the latter for tonnage purposes if connected to the main 
machinery, and, in the case of a steamship, if of the same working pressure as the main 
boilers of the vessel. · · 

· "3· When the donkey-boiler is in a house above the upper deck, it is not subject to 
measurement in the gross tonnage of the vessel, and therefore must not form a deduction. 
If connected with the main machinery, the space may, at the request of the owner, be 
regarded as light and air space. In such cases, it must be measured in the gross tonnage 
as pa1t of the machinery space . 

. "4· In all other cases, the space occupied by the donkey-boiler, if connected with the 
mam pumps of the vessel, is to be allowed as a deduction from the tonnage, if reasonable 
in extent and properly and efficiently constructed. 

"~- If the donkey-~iler is not connected with the main pumps of the vessel but serves 
exclus1vely for the working of the helm, capstan and anchor gear, the space occupied is to 
be treated in the same manner as space exclusively reserved for navigation purposes, and 
deducted as such. 

"~· Spaces occupied by and necessary for working of bilge-pumps and for 
excluSive access to same are to be deducted from gross tonnage. The same shall apply 
to pumps for water ballast if available for pumping out the vessel. 

. :·7· Oil-fuel p1;1mps can ?nlY be considered as part of machinery space if situated 
w1thm the bou.nd~es of or directly adjacent to such space and used solely for oil-fuel 
puryoses, and If Situated elsewhere, they can only be deducted if they are available as 
mam pumps of the vessel. ' 
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.. ~- In vessels ~g liquid cargo in bulk, deduction may be made for space~ 
occ~p1ed by an~ stnctly necessary for access to ~d for working purposes of pumps 
available as mam pumps of the vessel. The deduction should be made according to the 
following scale: 

AUowanc1 for Pump-rooms. 

Grooa toDDage 

Over 3,000 •• 
I,5oo to 3,000 
5oo to I,5oo • 
Under 500 •• 

Deduction Dot to uceed: 
Percentage of 
(lrooa tonnase Tooa total 

0.9 6o 
I.2 27 
2 IS 
4 IO 

"9· Tunnels exclusively used for or r,arts of tunnels wholly occupied by pipes for 
general purposes are not to be deducted. ' · 

G. Water-ballast Spaces. 
I. GENERAL. 

' These spaces include water-ballast tanks in the double bottom and all water-ballast spaces 
outside the double bottom, wherever situated, including forward and after-peak tanks above the 
top of the doubt~ bottom or floors. 

No exemption from gross tonnage shall be allowed in respect of water-ballast space other than 
a double bottom. 

No deduction can be allowed for water-ballast spaces outside the double bottom unless it is 
certified that they are adapted only for water ballast. They should be entered by an ordinary 
sized manhole only. The dimensions of this man-hole should not exceed 22 inches diameter when 
circular, or 24 inches by IS inches when oval. 

The question was raised whether a part of a tank could be allowed as a deduction. It was 
decided that this might be agreed to, provided the whole tank was fitted, constructed, caulked and 
tested for water-ballast purposes. Peaks and other tanks having at their upper limit a platform, 
the sides being made watertight by cement round the frames, are not to be considered as adapted 
for carrying water-ballast. Nor are tanks which are not sufficiently strengthened by stiffeners. 
The Committee was of opinion that, in the present practice, the allowance for water-ballast 
spaces was often far beyond all reasonable limits. It therefore adopted the following provisions: 

"(I) Water-ballast tanks, other than a double bottom, may only be allowed wholly 
or partially as a deduction if properly constructed and tested as a ballast tank. 

"(2) Double-bottom tanks if connected witb the ballast-pumping system will be 
considered as water-ballast spaces for the purpose of determining water-ballast allowance. 

"(3) The total capacity of water-ballast spaces which are exempted or deducted, 
including whole or partial double bottom, peak tanks, coffer-dams, and all other types of 
bona-fide water-ballast tanks, must not exceed the percentages of gross tonnage or the 
total number of registered tons indicakd in the table below: 

"W ater-baUast Spaces. 

Gron toDDage 

Over IS,ooo • • 
10,000 to IS,ooo 

7,000 to 10,000 
4,000 to 7,000 
2,000 to 4,000 
1,000 to 2,000 

Under 1,000 • • 

Ded uetiooa and exemptions 
Dot to exceed: 

Total 
Percentage of regiatere<t 
grou toDDage tou 

6.5 
7·5 
9·5 

II 
12 
13 
14 

975 
750 
665 
440 
240 
130 • 

It was agreed that, for the application of paragraph (2), it should be noted that parts of the 
double bottom which do not constitute water-ballast spaces are not to be counted in. The scale 
for water-ballast spaces W'\5 drawn up by taking into account the results of investigations made 
with respect to the various water-ballast spaces in a number of vessels. The results of these 
investigations are shown in Annexes VIII and IX. 

Difficulties which had occurred in the case of certain vessels carrying liquid cargo in bulk were 
also brought to the notice of' the Committee. These vessels had originally been built as 



ordinary freighters, but had been reconstructed as tankers by fitting cylindrical tanks in the holds 
and by perforating the double bottom. The spaces between the tanks and the shell had b€;en 
claimed as water-ballast spaces. The Committee unanimously agreed tl_lat the spaces outs1de 
these cylindrical tanks could not be considered as adapted, fitted and ava1lable for water ballast 
and consequently deductions should not be allowed in respect of same. 

2. CoFFER-DAMS. 

The attention of the Committee was drawn to the fact that in the most important maritime < 

country serious objections had been raised by harbour and dock authorities against the deduction 
of coffer-dams as water-ballast tanks in vessels carrying oil in bulk, since such coffer-dams are very 
rarely used as water-ballast tanks. On the other hand, the Committee noted that the Suez 
Canal authorities prescribe that tankers p~sing through t~e. Canal sh?uld have the~ coffer-dams 
filled with water. Moreover, the Committee was of opm10n that 1t was not desrrable to put 
oil-tankers at a disadyantage from the point of view of to~nage ~ ~ompared with ordinary 
freighters. Consequently, the Committee adopted the followmg proVISIOn: · 

"Coffer-dams fitted and adapted as water-ballast spaces and used for this purpose 
will be dealt with as deductions. It is to be noted, however, that they should not be 
connected with the pumps for liquid cargo." , 

3· MEASUREMENT OF PEAK TANKS (see Diagrams XXI and XXII). 

Peak tanks are to be measured according to the prescriptions for the measurement of the 
under-deck tonnage. The cubical capacity of the peak tanks is to be measured by dividing into 
two parts and measuring in three sections, the number of breadths to be taken in each section being 
five. The breadths are to be measured up to the average depths of the hold frames, but care should 
be exercised npt to include in the measurement any portion which has not been included in the gross 
tonnage. The length should be measured on the top of the peak tank. 

If a portion of the tunnel recess is situated in a peak tank, it should be measured separately 
and deducted from the capacity of the tank. . 

4· MEANS OF FJLLING AND EMPTYING wATER-BALLAST SPACES. 

Means of filling and emptying water-ballast spaces must be of a permanent and satisfactory 
character and independent of the installations for water for feed or domestic purposes, oil-fuel or 
cargo. If portable pumps or hose connections constitute the only means of filling or emptying, 
this is not considered satisfactory. . 

-
I_n sailing ships and_ in vessels und~r 200 tons gross where hand-pumps constitute the only 

practicable means of fillmg and emptf1ng water-ballast spaces, such hand pumps will not be · 
objected to but the installation must be of a permanent character. • · 

_In all t;ases. the pumping install!ltion must be of suitable type and dimensions for d~aling 
eftic1~ntly WI~ the. water ballast; suction and delivery pipes should generally be of not less than 
2 1/o mches diameter. 

H. Master's and Crew Spaces. 

T~e Committee very fully dis~ussed the_ existing ~ri~ Instructions ~ to the surv~y of 
master sand crew spaces, together With regulations con tamed m the rules of several other countries .. 
It adopted the following provisions: · 

"The ship's perso~nel consists of master and crew. The expression 'crew' includes 
eve_ry ~rson (ex~p~ pilots) employed or engaged in any capacity on board a ship. The 
em1grat1on Comm1ss1oner on board a ship may be considered as member of the ship's 
crew .. 

. "The space~ for the accommodation of the master and crew must conform with the 
national regulations governing the manning of vessels, and before deduction will· be 
granted for such spaces they must be certified as for the exclusive use of the ship's 
personnel. 

-~ n;: c:"' ": mentioned of omall craft with the machinery aft and having ill many cases rather large fore-peak 
• c ano practice pnerally liUed and emptied by meons of a hand-pump. 
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"Such space& should in no case be used for the berthing or accommodation of 
passengers or for the stowage or caniage of caTgo or stores. • 

"Any space used exclusively for the accommodation of the master, provided that it is 
reasonable m PXtent, may be deducted from gross tonnage. 

"The deductibl~ master's space may include a sleeping-room, with a iiving-room 
and a bathroom adJacent thereto. In case the master's quarters are not adjacent to 
the wheel-house, a master's watchroom, if existing adjacent to the wheel-house may 
also be included in the deductible master's space. ' 

"Any space occupied by the crew and appropriated exclusively to their use may be 
deducted from gross tonnage. , 

·:The deducti~le ~rew space may consist of sleeping-rooms, mess-rooms, bathrooms, 
washmg-places, ollskm or .overall r~ms or lock~rs. pantries, food lockers •, drying
room, smoke-room, recreation-room, libraty, hosp1tal, galleys and bakeries. 

"The deductible chief-engineer's space may include a sleeping-room with a living-
room and a bathroom adjacent thereto. ' 

_ "The purser's office is not to be deducted, nor the doctor's consulting-room on a 
passenger vessel. On a cargo vessel, where no hospital exists, a dispensary-room may 
be deducted. 

"Space occupied by drinking-water filtration or distilling plant for the exclusive 
use of the crew may be deducted. 

"Water-closets and privies for the exclusive use of the master and crew when situated 
under the upper deck may be deducted as part of the crew space. 

"Spare rooms will not be deducted. ThE' existence, however, of not more than two 
spare rooms (including pilot's cabin, if any) fitted with berths, the number of which should 
not exceed four (sofa-berths included) for the two cabins together, will not be considered 
as rendering the vessel a passenger-vessel and thereby reducing the allowance for 
mess-room and other similar crew spaces, provided that no paying passengers will be 
carried in those spare rooms. 1 

"No deduction can be allowed in respect of any space which has not first been included 
in the measurement of gross tonnage. " 

Some members proposed that, in the case of vessels exclusively carrying cargo, any spact• 
actually used for the storage of food for the crew's requirements should be deducted in full. They 
pointed out that the legislation of certain countries prescribed that rations should be provided 
for the crew of a character which made it necessary for more space to be used for storage of food 
than in the case of ships whose crew was of a' different nationality. The extra space had to be 
taken from space available for carrying cargo. Therefore the earning capacity of the ship was 
lessened. Tonnage dues were, however, still levied on such space, although it was no longer avail
able for carrying cargo. Vessels of certain nationalities were therefore placed in an unfavourable 
position. They considered that the principle laid down "that any space appropriated exclusively 
to the use of the crew should be deducted " would cover the case of provision rooms. They pointed 
out that a number of deductions had already been authorised on the basis of that principle, and 
that it was somewhat illogical that, although provision was made for intellectual nourishment, 
i.e., the library, no allowance should be made for material nourishment, i.e., space in which food 
was kept. In the case of passenger ships, it might be impossible to make such a deduction, in view 
of the difficulty of separating food intended for passengers from that intended for the crew, but 
such a deduction seemed logical and .fair in the case of ships only carrying cargo. 

After giving the matter very full consideration, the majority of the Committee was of opinion 
th~t. as such an allowance might lead to ab~, no_ deduction s~?uld be made for provision room. 
It IS to be noted that at present no allowance 1s made for proVIsion rooms except m the Japanese 
regulations. 

One member suggested that, in the case of ships not carrying passengers, a room for the 
berthing of a pilot should be allowed to count as part of the space used by the crew and be deducted 
in full. The Committee did not, however, see its way to authorise such a deduction, and decided 
that the pilot's cabin is not to be deducted except in pilot vessels, and then only for those pilots 
who are members of the crew. 

Measurement of Master's and Cret11 Spaces. 

When ascertaining the cubical capacity of spaces to be deducted, it should be noted thai 
m no case should the capacity deducted exceed the capacity included in the gross tonnage. 

• Deduction for food Iocken is ollly to be allowed in cuea where the crew provide their own food. 

• One member could not agree to UU. provision and tberdore wished to make a reservation ia tbit respect. 
He was, however, prepared to accept the following provision: " T Joe u;s~""· ~"· of tnU lf>are '"""' for 1/oe ..,. 
of a tu"' or Ulra offiur will aot be co81idered, etc." 
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' -
. In general, the. heig~t of such: spaces is to be measured according till the rules for the measure-

ment of deck erections mcluded m the gross tonnage (see II, C. (3) (a), Measurement of Super-
structures). · 1 be th · 

The horizontal measurements must be taken for every space_ separate Y. . tw~n e parti-
tions and linings, or to the inner edges of the bulkhead stiffeners m case no lining IS fitted. 

1. Access to Deducted or Exempted Spaces .. 
The Committee discussed at great length the question of the access to deducted spaces. ' 

Some of the members were of opinion that all spaces necessary to give access to de~ucted or o 

exempted spaces should be allowed as a deduction. Other members thought that deduction should 
only be allowed for spaces exclusively giving access to master's and crew spaces. Several me~~rs 
saw no objection to adopting the criterion that deductions should only be given for spaces g~vmg 
access to master's and crew spaces, but theS>. were of opinion that the deduction should still be 
allowed in case such space should serve at the same time as access to other deducted or exempted 
spaces. . . . . 

Finally, the Committee adopted, With a reservation on the part of one mPmber, the folloWing 
provision: · 

"Passage ways exclusively serving as access to master's and crew spaces, whether 
deducted or exempted, may be deducted from gross tonnage. 

"Ladder-ways and staircases are to be treated in the same way as passage-ways.'' 

An amendment to insert in the provision adopted, between· the words" passage-ways " and 
"exclusively ", the words "and parts of passage-ways " was not adopted. Therefore parts of 

_passage-ways, even when those part~ are serving exclusively as access to master's and crew spaces, 
are not to be deducted. 

K: Marking. 
All the above-mentioned spaces, referred to under A, B, C, D, E, F, G, H, and I, if deducted 

from the tonnage, must be indelibly marked, their proper designation being stated in each case 
and the volume in tons (cubic metres) of the space deducted being indicated. 

IV. MEASUREMENT UNDER RULE IV. 

The Sub-Committee unanimously agreed that the application of Rule IV for the measurement 
!>f !>pen ~~ats, thc;>ugh no~ inte~ationally accepted, never gave rise to complaints, and was not, 
m 1ts opwon, of mternabonal1mportance. 

V. REGISTERED DIMENSIONS. 

These dim~nsions, '!l'l_llch serve to identify the vessel, should be as invariable as possible. 
The folloWing proVIsions were adopted: . 

•.• (a) Registered Length. 
"The registered lengt~ .should be measured from the forepart of the uppermost 

end of the stem to the aft s1de of the uppermost end of the stem post, it being understood 
that measurements sho~d never be taken Qeyond the afterpart of the rudder post. 
Should no stem post ex1st, the length should be measured to the foreside of the rudder 
trunk." 

" (b) Registered Breadth. 
"The re~stered breadth should be the greatest . breadth of the vessel measured 

over the platmg or planking. Rubbing pieces should not be included in this breadth." 
"{c) Registered Depth. 

"The ~gistered depth should be measured at the middle line of the vessel and at 
half the reg~stered length fr?m th~ under .s~de ?f the tonnage deck to the tank-top or the 
top of _the floors. In c~~s m which a ceiling IS fitted, this measnrement should include 
the thickness of the ceiling." . . . 

· . I_t is to be noted ~hat, in the determiilation of the registered depth, difficulties might 
anse m the case of a partial double bottom or higher floors being fitted in the middle of the length. 

Two .~embers suggested that, as the question of registered dimensions was also of interest 
to authonties. ot~er than th_ose d~aling exclusively with tonnage measurement, it might be advis
ab~e _that the1r VIews on thiS subJect should be ascertained. Most of the other members were of 
optmon that such a procedure did not appear to be necessary. 
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VI. GENERAL REMARKS. 

The Committee, in terminating the present report, wishes to emphasise that it has 
by no means endeavoured to formulate at present the precise text of new international rules for 
tonnage measurement. Neither has it dealt in its present report with all qut'stions relating to 
tonnage measurement and which are dealt with in national regulations, but only with those ques-

. tions which to its knowledge have given rise to difficulties. In the idea of the Committee, it 
, would be necessary, that a small drafting Committee be entrusted with the task of drawing up 
complete instructions to surveyors. Such draft instructions would, in the opinion of the Com
mittee, form a suitable basis for discussions at a Conference to which representatives of aU 
seafaring nations should be invited. It should be noted in this respect that it would seem desirable 
that those international instructions should contain a definition of "registered ton" and should 
also define the degree of exactitude of the measurements to be carried out. 

The Committee also unanimously expressed the opinion that it was essential for the 
purpose of ensuring a uniform application of the rules for tonnage measurement that such uni
formity should be secured in the first place with regard to the various districts in one and the same 
country, and for this reason it strongly recommended that in each country the surveyors for tonnage 
should be under the control of a central office where the calculations are checked and the tonnage 
certificates are issued. 

Naturally, it will be impossible to provide in the new regulations for every possibl~ case 
that might arise in the future. Furthermore, it is probable that difficulties with regard to the 
application or interpretation of the new regulations may be met with in practice. It might there
fore be advisable, with a view to ensuring as far as possible a uniform application of tonnage 
measurement rules, for the Conference or the Permanent Committee for Ports and Maritime 
Navigation to provide some means for solving such difficulties.• 

In the course of its deliberations, the Committee's constant preoccupation was not to intro
duce any substantial changes either in total gross tonnage or in total net tonnage. It is obvious, 
however, that a modification of the rules for tonnage measurement might have an influence on 
gross and net tonnage of certain vessels and even of certain catt'gories of vessels. The Committee, 
however, was unanimously of opinion that, should new regulations for tonnage measurement 
be introduced, such regulations should only apply to the measurement of new vessels measured 
for the first time after the coming-into-force of the new regulations, and which had been put 
under construction after a certain date, to be fixed internationally. Consequently, are-measure
ment of existing vessels in accordance with the new regulations should only be undertaken at the 
request of the owners. The Committee noted that some transitory measures would be necessary, 
particularly in the case of re-measurement of existing vessels changing flag, and in the case of 
re-measurement of existing vessels after modifications in construction. The Committee thought 
that aU provisions regarding transitory measures to be adopted were very intimately connected 
with the question of the coming-into-force of new regulations, and therefore considered that the 
international Conference itself would be best in a position to deal with such provisions. 

Annex XI contains the results of comparative calculations on the basis of existing and pro
posed rules for a certain number of British, Dutch, German and Norwegian vessels. 

Finally, the Committee considered the advisability of establishing a uniform type of tonnage 
certificate and of the various documents used in preparing the certificate. It thought, however, 
that it could not usefully draw up such a uniform type of tonnage certificate before the Conference 
had come to a decision with regard to the principles governing the measurement of ves~ls. 

October 23rd, rg:z8. 

J. ROMEIN, 

~ecretary. 

A. VAN DRIEL, 

Chairmat~. 

L. AALL. 
F. W. BICKLE. 
G. BRETON. 
G. FALCETTI, replacing A. PALANCA. 
A. LINDBLAD. 
F. ROBINOW. 
Y. SAITO. 
C. SKENTELBER\'. 

1 With regard to this par&graph, Mr. Bickle .Dade the followiDIJ. otatemeDt: . . 
"I am IUillble to CODCDr iD this par&l!l"&ph, U the possible ntablilhmellt of a DeW aDd perm&DeDt IDt~tiO~! 

body tD deal with toDDage measuremeDt ni- a qaeotioD of policy, OD which I am auble to expreu aDy opnuoD. 
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Annex I. • • 
COMPARISON OF UNDER-DECK TONNAGE AS 

MEASURED UNDER BRITISH MERCHANT SHIPPING ACT 1894 WITH UNDER-DECK TO~NAGE 
MEASURED WITH ADDITIONAL AREA AT EACH END. 

I Under· ·under- I 
Percentage 

. 
No. Registered 

deck · deck 

of Ship Dimensions 
Tonnage Tonnage Increase Decrease 

of M. S.A . ' ( 1 
Trade M. S • .A. 1894 Remarks 

with Tona Tons ' 
1894 and Under-deck ' I 

~) (Feet) • Additiona ' 
Number Tonnage 

• Areas r 

of Areas 
( 

I 630,7 X 73,$8 Passenger 12.123,84 J:I.IIO,OS ,_ \ 13,79 0,11 ' 

X 41,.51 13 1.5 I 
-! 

2 630,.5 X 78,.5 Passenger 12.387,84 12.386,.52 - 1,]2 o,ot I 
- X40,.5 . 16 20 

Vessel measured in two parts: 
' ut - 3 areas and 5 areas. I 

and-. 13 .. .. 15 .. -
16 20 . 

-
550,25 X 67,3 Passenger 9·487,76 3 9·449.78 - 37·98 0,4 ' 

X41,1 13 15 "l 
4 485,65 X 62,3 Cargo· 6.505,37 6.soa,os - 3-3•· o,o.s 

X35,8 

I 

13 15 
I 
I 
' 

5 46o,5 X 62,7S Cargo 6.235·S3 6.a46,6s 11,12 0,18 -
I X35,2 13 IS 
I 

6 459,6XS8,4 Passenger 6.591,18 . 6.612 17 21 - 0,32 : 

X3&,6 and cargo 13 15 I 
_I 

Tanker 6.788,81 7 440,4 X .59,3 6.78S.94 - 2,87 0,044 I 
X 32,7 • 20 ... Vessel measured in two parts. I 

ISt - 13 areas and IS areas. 
2Dd * 7 .. . .. 9 .. - -

\ 

20 2.f 

8 3S6.3 X 48,7 S Cargo 3·324,.52 3·320,26 - 4,26 o,J] 

X23,9 13 IS 

9 390,1 X SJ,O Cargo 4·781,17 4·779.53 - 1,64 0,0] 

X 27,7 13 IS . d 
10 329,5 X 45,1 Passenger, 1·532 • .54 '·S37.40 4,86 - 0,32 - I -

X 17,1.5 Cross· 13 IS I 

Channel 
I 

II 406,.5 X .54,1 Cargo 4·207,87 4 209,47 1,60 - O,Of. 

)( 24.7.5 13 IS 

za 200X]2,.1 Cargo 4S9.58 4S7-S9 - 1,99 o,s 
X 10,6.5 II 13 . 

13 220,7 X 37,1 Passenger 8os,78 8ot,Sz - 3.96 o,s· ~ 

X 12,4.5 II 13 

'4 138,1 X 24,3 Cargo 26.5.7l 26S.43 - 0,32 0,12 

Xro,o 12 16 
Vessel measured in two parts. .~~ rst - 1 areas and 9 areas. . and- 5 7 .. .. .. -

IZ 16 

15 122,0X 24,1 Cargo 229,gli 230,8S o,8g - 0,4 I xg,t coaster 9 II 

16 173,7X32,1S Hopper 564,8.5 S6),81 - I,Oof o,a 
)( 12,8 9 II 

17 140,25 X 23,7 . Cargo 276,26 278,01 1.75 - 0,6 
)( 11,0 coaster 9 .II 

18 124·5 )( 22,. Cargo 187,62 .J88,.57 o,95 - . 
0.5 

xa.a 9 II 

19 100,3 )( 20,1 Cargo 134.9.5 13S.96 1,01 - o,8 
X 8,8.5 7 9 " 20 . 97·3 )( 20,1 Cargo 122,37 uo.6o - '·77 I xa.a 

IM 
7 9 

Incnue of work due to m • For technlcel easun~ extra. areas ranges from z8.a per cent ID 13·&re& vessel to 40 per cent in ?·area vessel 
pllDctuatloD: i .•. , the::=::;! :.t~.~.;·~wy :::economy. the tables thro11ghout tha &lln......, follow the French ~m of 

e comma and thousands bJ the wll atop. 



• 

Annes 11. 
MEASUREMENT OF 'TWEEN-DECKS. 

A. Ac:cordins to the present British resuJatiou. 
B. Tonnase of 'tween-deck opace - 1/31 X (h, b 1+4 b 1 b 1+2 b1 b 1+ ...... a hu bu+4 b11 b 11+b11 b11). 

C. Accordins to method A, but by usins the mean of 'tween-deck heishte h 1 - h 11• 

D. According to method A, but by usins the mean of 'tween-deck heishte h 1 - h 11• 
E. Accordins to method A, but by usins the mean of 'tween-deck heishte h., h, and h, .. 

Meaoure- Meaonremento taken at the Sectiou (Metra) 
Reptered Dimeusio11.1 

mente of Tonnase in Cubic Metr• 
~weeG· r--,--~--~~--.---,,--,---T,--,---~--r--.---.---1-----~--~~--~--------__j Remark• 

deck I I 3 4 5 6 7 8, 9 10 II 1:1 .13 A B C D E 

I ~6.t".s•x sg'a•x 14"1o•. • • • • • • • • • Height 
Grou ton.: 1.405,58 "'I· tono. , , • , • • Breadth 

• 454"9•X,s9'1o'Xa7'8• • ••••••••• Hei.J:ht 
Grou ton.: 6.493,42 res. tono. , • • • • , Breadth 

S 450'6'X 6o'4 • X 37'o• • • • • • • • • • • Height 
Grou ton.: 8.4ao,os res. tou •• , , •• , Breadth 

4 448'g'X57"•••xa6'9•• •••••••• , Height 
Groa ton.: 7·978,8o res. tou. , , , •• , Breadth 

5 a6,s'11'Xs9'3'Xt4'9•• ••• ~ ••• :- • He.isht 
Groos ton.: 1.415,44 res. tou. • • , , • , Breadth 

6 42o'6•x,s6's•x26',s•• • ••••••••• Hf'ight 
Grou ton.: 5·431,94 res. tou •• , , • • • Breadth 

7 441'a•x6a'g'xso'a'• • .......... Height 
Grooa too.: 6.944,12 res. ton•. , •• , , • Breadth 

I soo'1•X63'9'X31'3•• •••• , • , , •• Height 
Groa ton.: 10.835,79 res. tou • , , • • • Breadth 

9 419'11•x 59'2•x •7'•o• . . . • • . • • . Height 
Groa ton.: 7·905.51 res. tou. • • • , • • BrMdth 

10 400"7•xs8'4~X26"4'• • ••••••• , • Heia;ht 

II 

Grou teftl.: 5·48o.61 reg. tons. • • • • • • Bradth 
474's•x 65'7•x 32'1' • . • • • • • • • • . Height 
Groos ton.: 8.66g,g6 res. tons. • • • • • • Breadth 

12 341'l•X48',1•X2,5'11•e • • • 

Groa ton.: 3·981,oc res. tons. 
• • • • • . HeiJ:bt 
• • • . • • Breadth 

13 347'a•x 48'3'X 18'4• • ...... . • • Height 
Breadth GJ'OSS ton.: 2.667,25 reg~ tou . •.••.. 

264'6'X 39'2'X 14'10' • ..•• • •••. 
Grou ton.: 1.385.77 re~r. tons .•••••• 

• Open shelter-deck. 

Height 
Breadth 

s.6o s.ao •·73 •·43 1,28 2,17 2,12 2,14 2,1« 2,17 2,1,5 2,13 1,16 
o,o,s 7·04 10,16 11,26 11,3.5 11,35 11,3.5 11,3.5 11,)5 ll,oo 10,13 8,1,5 ),OO r.g8o,ro 1.1192,63 1.846,24 r.gog,48 1.139.67 Di11. iD obeer. 

2,30 2,)2 2,31 1,]0 2,30 Z.30 1,30 2,]0 2,30 1,3< 2,32 •·34 •·43 
o,o8 12,50 16,32 16,8o 16,84 16,86 16,88 16,g6 16,88 16,)6 15,ot 12,74 4,00 4·936.34 4·917.95 4-91,5,04 4.917,17 4-900,13 Dill. iD obeer. 

•·43 1,55 1,66 2,68 1,68 2,68 :1,68 2,68 1,68 2,68 2,64 a,55 . 2,45 
o 1:1,73 16,92 17,61 17,61 17,61 17,61 17,61 17,55 17,14 r6,oo 12,70 8,,so 5-714.26 5·853,83 5·879,27 -'·857,17 .S-921,25 Di11. iD obeer. 

2,,50 2,48 2,48 1,48 2,48 2,49 ··49 2,4~ ••• 9 2,49 2,f8 2,4,5 .... 
o 12,22 16,3o 16.73 16,78 16,8c 16,8o r6,8c 16,8c 16,67 16,o5 14,23 a,oo 5-ZJO,oa 5·273.73 -'·274•27 5-274,27 5.284,9< 

3,27 a,g8 a,6.s 2,42 2,29 a,:ao a,17 2,13 a,12 a,12 2,12 a,u 2,04 
o,o6 8,o2 1o,S. 11,22 11,)4 11,34 11,34 ll,lf 11,28 10,95 9,12 7·73 3·00 1-943·51 1.8g1,74 1.842,09 1.8g8,19 I.S.6,2o 

2,43 1,48 2,45 2,43 2,44 2,42 2,42 2,42 2,42 2,45 2,44 2,48 2,4~ · 
o 12,47 1,5,6t 16,1~ 16,26 16,2t 16,26 16,2t 16,:14 1,5.9< 14,74 12,1c 6,cc 4·662•1~ 4.66o,3S 4.652,65 4.66o,28 4-64,5,01 

-'·13 _,,,. ),12 •.a. 2,,59 2,49 2,42 2,42 2,42 2,42 2,43 :lo43 ••• 3 ' -· 
o,o8 12,41 16,92 18,oa 18,15 18,17 18,17 18,17 18,1; 17,97 16,1t 12,92 3,00 

6·04°.4' 5·866·•• 5·701·6o _,_Sg_,,,2 5·7o6,.,.. Dill. iD obeer. 

).,56 3·4• 3·04 •.78 2,,56 2,f6 2,f0 2,40 2,f0 2,f0 2,4< 2,30 2,28 
o 12,47 16,93 18,23 18,42 18,45 18,45 19,

45 1a,45 1s,10 17,2c 14,70 7
,oc 6.743,81 6.s6J.78 6-429,25 6.610,83 6-46z.5o Dill. in obeer. 

2,29 2,28 2,31 2,35 ao4c :1,41 :1,41 2,4 1 2.41 2.37 s.32 2,27 2,28 8 •• -• 
o 11,44 16,1c 17,53 17,61 17,61 17,61 17,61 17,61 17,32 15,81 13,15 a,oc 4·75 ··~ 4·787,18 4·797.38 4·781,h 4.819,6g 

3,6g 3. 79 :S.S.5 3.09 a, 73 2,,52 2,44 2,,52 2,6f 2,87 3,1t 3.48 3 3! 
0 12,73 16,~ 17,17 17,17 17,17 17,17 17,17 17,11 16,87 1,5.71 12,94 4:0C 5·888·14 5-694.45 5·570·00 5·725·58 5-3n.93 Dill. in obeer. 

3.83 3.48 3.14 2,&4 a,68 2,6c a.57 2,54 2,51 zo48 z,44 z,36 
o,o8 13,.52 17,67 18,84 19.14 19,18 19,18 19.14 19.04 18.93 17,70 14,36 
3.8o 3-39 2,91 2, 72 2,,51 ··43 2,38 .... '-4~ 2of3 Z.38 2,27 

o,oc 11,91 13,74 13.93 13,~ 13,g8 13.91 13,g8 13,1' 13,86 12,~ 9.9' 
4·04 3,65 3,12 2,92 2,54 2,37 2,~! 2,2~ 2,28 2,28 a. 2,34 
0.07 11,11 1).63 1).8,5 13. 13.94 13.94 13.94 13.94 1).57 12,3 9.38 
3.32 ],rc 2,78 2,,s z,3 2,23 1,18 2,1 2,2 2,25 2,23 2,15 
o,o6 7,12 10.11 11,23 11.37 11,34 11,34. 11,34 11.34 11,05 1o,12, 8,og 

6.gog.~ 6 733.48 6.573,07 6.771.5~ 6.6o8,2f Dill. iD sheer. 

3·436,47 3-291,9.5 Dill. iD sheer. 

1-9s8.2f 1.907.42 Dill. iD oheer. 

• 
• 

• 

• 



• 
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Annes Ill a. 

'TWEEN-DECK TONNAGE. 

Tons u meaaured by 
. Dilference 

Registered between A 
No. Dimelllions Proposed 

udB 
Remarks 

(Feet) 
Prt~~ent Rule 

Planimeter System 
A per cent - • 

B 

I 

l 630,_, X 78,_, X 40,_, 3·838.38 3·837 3·839 Nil Pointed crui~er stem. 
--

" 268,lX39,1 X 16,8 733·.59 - 726,48 723.36 1,4 Counter stem. . 

Proposed ayatem: Length of 'tween-deckl divided into same number of parta u under-deck plua one; with 
the aftermoat part aubdivided into four parta and· Simpson'• multipliera adjulted accordingly. 

CALCULATION FOR. ASSESSMENT OF Al'TERMOST BREADTH 
oP 'TwEEN-DECK oR PooP. 

I 

I 
I 
I 

i ~ i 
·-L-~-·-·-"- -·•o· -·-· "' tod• - lll 

~-~.~~ ! r-·-·.1&0' -·-· 
I . 

~~~ ! 
II ! 

I 

llleuurementa taken by the Surveyor on the 
ahip, and aubmitted to the Central Ollice for purpose 

of calculating the aftennoot breadth. 

.. .. 

Area by planimeter - 1.667 aq. ft. 
L - 46,o1 (length poop); h- 7,61 (height poop or 

'tween-deck). 

Area - 1/ 1 L1 X (b1 + 4 b 1 + ba). 
. L 

L1 - Common interval - _ - 23,ol • 
b,- ..... 8 
4 bl - 4 X 38,3 - 153,2 
b1 - X 

zgS,o+X 

Area- 1/1 X 23,0 X (1g8,o +X)- 1.667-

Tonnage of poop: 

lgS,o +X - 217,3 
X- 19,3 

(aftennost breadth) 

1/a X Lz X (b1 +4 b 1 + ba) x h. 
1/a X 23,0 X 217,3 X 7,6- 12667 -cub. ft. 

- 126,67 tons. 
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Annex Ill 6. 

'TWEEN-DECK TONNAGE. 

• ;.--------- L 

~~-~~~:!~~~;~~~~=::-::..:L~·-======;:=::==i: The tonaap of ABCD and EFCD calculated 

- _ "'"' *I!W!9' __,.- D bre.adthl dependlq on Ye11el'1 we. Aftermoet A'(::::'el· ~ <ft·--- ~· 0 
ill the u1ual lll&llner by IDe&DI of a number of 

breadth of ABCD taken equal to the breadth at • 
trauom plat• (forepart of 1tern poet). After-

: mOlt breadth of EFCD equal to breadth at tran· 

' · The tonaa,. of ABEll' calculated by formula: 
' 

7 
IOID plate, 

... '-"'t.--.1:==-=;:;-:-=:::--- L. • cubic conteot1- 1/lXL1xbxh. 

PLAN AT 'TWEEN-DECK BALJI' HEIGHT 

• 

Height By Method DOW 
By Propueed Method. Dillorenoe 

Registered at ill u ... In the two 
J. No. Dimensiona Tr&ll· Method• 

(Feet) IOID- To~~~~&ge Tonnage Ton nap 
Sum- -T-

h. L ofABCD La ofEFCD L, b oiABEF 
T1+T1 

(T1+T.I 
-T - T, - Tl 

M-4900 4.52,0 X 59,5 X;~:: 7·9.5 463,8 1-921,05 448.7 1.869,8o 15,1 ,.,1 ,0,57 1.900.37 + 10,68 

M-4837 
- 27,6 .s., 431.95 431,65 435,9 X 56,1 X 6 1.729,33 3 ,o 1-709·73 7·3 16,1 6,9.5 1-7&6,68 + 11,6, 

M-4902 ,s8o,5 X 54,7X 1.5,7 9,0 l91,1 1.670,45 378·4 1-617.99 11,8 ,SI,9 15,27 1.6,,,16 + 17,19 
M-4717 37.5,6X 52,5X 24,7 a,, 383.4 1-471,11 l71,1 1-433o71 ll,l 19,7 10,70 1-454·41 + 17.71 
B-4990 36o,7 X 52,1 )( 23,5 M 367,8.5 1.195.45 3.58,0.5 1.171,11 9.8 13.5 11,36 1,183,49 + 11,96 

M-4892 269,ox 37,6X 14' 7 
11,9 7·1 169,4 .567.41 11>5.4 '61,93 4·0 11,0 1,17 56.5,10 + I, II 

B-5635 
14 I 225,9 )( 3.5,1 )( • 
21,3 

7·1 117,1 471,84 221,6 461,15 ,,6 14 • .5 6.49 467,64 + 4,10 



Annex 1~ • 
• 

FORECASTLES. - TABLES SHOWING THE DIFFERENCE IN THE TONNAGE WITH VARYING LENGTHS AND MEASURED 
WITH THREE, FIVE AND SEVEN BREADTHS RESPECTIVELY. 

TABLE I. 

(L - length before the tonnage well.) 

Total length - 182,1.5 ft. H - 7,4 ft. .B- 52oa. 

L Three Breadtluo Tons Five Breadths Tons ·Seven Breadths Tons Diilerence 

' 

75' o,o 30,7 32.3 143·47 o,o 23,7 30,7 32,2 32.3 146·7.5 + 3.28 
100 o,o 32,0 32,3 197·74 o,o 27,2 32,0 32,3 32,3 206,07 + 8.33 
125 o,o 32,3 32,3 248·94 o,o 29,4 32,3 32·3 32,3 26,5,02 + 16,o8 

32.3 298,78 • + 23,95 1,50 0,0 32,3 o,o .30·7 32·3 32,3 32.3 322,73 -

175 0,0 32·3 31,1 346,02 o,o 31,7 32,3 32,3 31,1 379.46 + 33·44 
182,1,5 o,o 32.3 30,6 359,01 o,o 31,7. 32.3 32.3 30,6 394.51 + 3.5 • .50 

TABLE 2. 

Total length- 206,8 ft. H = 7,6.5 ft. B l. .5617. 

L Three Breadtluo Tons Five Breadths Tona Seven Breadtluo ( Tons . Difference 

+ 2,15 ' 75 o,o 31,:1 33.1 ·1so,99 0,0 23,2 31,2 33,0 33·1 1.53.14 
100 o,o 32,6 33.1 2o8,5o o,o 27·4 32,6 33,1 . 33·1 216,85 + 8,3.5 
125 O,P 33,1 33·" 263,88 o,o 29.9 33,1 33.1 33·2 280,11 + 16,23 
1,50 o,o 33,1 33.1 316,,52 o,o 31,2 33.1 33.2 33·1 341,29 + 24·77 
175 o,o 33,1 32,8 368,64 o,o 32,2 33.1 33~2 . 32,8 .f02,20 + 33 • .56 
200 o,o 33.1 31,6 418,16 o,o 32,6 33,1 33.1 31,6 459.86 .+ 41,70 

I zo6,8 o,o 33.1 30,6 429,82 o,o 32·7 33.1 33.1 30,6 474o.51 . + 44.69 
. 



. TABLE 3· 
Total length - 249,5 ft. H - 8,3 ft. B- 5464, 

L Three Breadtha Tona Five Breadtha Tons Seven Breadtha Tou Difference 

75 ' o,o u.o 39,0 177·4' 0,0 u.s 33,0 37,0 39,0 177,93 I + o.s~ 

100 0,0 3s.a 39.6 .,2,92 o,o •7·1 ,,,a 39.0 39.6 259.69 + 6,77 
us 0,0 38,o 39.6 331,26 0,0 30o7 ,s,o 39.5 39.6 342,83 + 11,,57 
150 o,o 39,0 39.6 405,87 o,o 33,0 39,0 39.6 39.6 423o30 + 17,43 

175 0,0 39.4. 39.6 477-44 o,o 34·6 39o4 39.6 39.6 502,4.5 + 2,5,01 

tiOO o,o 39.6 39.6 547.7.5 o,o , .. 39.6 39.6 39.6 581,67 + 33.92 .. , o,o 39,6 39.5 615,96 o,o 37,0 39.6 39.6 39.5 661,57 + 4,5.61 

tl49oS 0,0 39.6 s8.• 6?8.49 0,0 54·' 39.3 39.6 39.6 39.5 38,2 746·37 + 67,88 

TABLE 4· 
Total length - 321,5 ft. H - B,o ft. 14- 4284- 1 

L Three Breadtha Tona Five Breadtha Tou SeYeD Breadtha Tou DiftereDU 

75 0,0 36,4 46.5 192,10 0,0 aa,o 36o4 ..... 46.5 192,05 - 0,0.5 

100 0,0 4•·4 4M a8g,a6 0,0 •7·7 4•o4 46,5 47·3 .. , ... - 3·44 
125 0,0 45·3 47o5 382,44 o,o 3•·4 4.S.5 47·• 47oS 3Bo,87 - '·57 
150 0,0 46.5 47·6 467,:10 0,0 36.4 46.5 47o4 47.6 47S.8o + 8,6o 

175 o,o 47,1 47·6 550.73 0,0 39.1 47.1 47o5 47.6 512·70 + 21,97 
aoo 0,0 47o3 47,6 631,40 0,0 4•·4 47o3 47.6 47.6 669.74 + sB.33 .. , o,o 47.4 47·6 711,6o 0,0 ..... 47·4 47.6 47.6 764.40 + ,52,8o 

a so 0,0 47·5 47.6 79tloo6 o,o 38.6 46,9 41·5 47.6 47.6 47.6 8,57,18 + 6,s,u 

•75 0,0 47.6 47.6 87t1,6o o,o 40·7 47·2 47·6 47·6 47·6 47·6 9.54·45 + Br,Bs 

300 0,0 47·6 46,3 946.8o 0,0 42·4 47·3 47·6 47·6 47.6 46·3 1.048.83 +ro2,o8 

su.s 0,0 47.6 41:,1 996..59 0,0 43.6 47·4 47.6 47.6 47.6 42.1 1.124.8g +u8,3o 



TABLEs. 

Total length - 342,2 ft. H - g,o ft. M - 4902. 

L Three Breadths To11.1 Five Breadths To11.1 Seven Breadths To11.1 Dillenonce 

- -
75 o,o 41,9 51,6 246,6o o,o 26,6. 41,9 48.7 51,6 24.5·.59 - 1,01 

100 0,0 47·0 52,5 36o,82 o,o 33·0 47·0 51,6 52,,5 363 • .53 + 2,71 
125 o,o 49.9 52·5 472,61 o,o 37·9 49.9 '"·4 52.5 481,56 + 8.95 
150 o,o 51,6 52,7 .582,98 o,o 41,9 51,6 52,5 52,7 6oo,l9 + 17,21 

717·38 ' . 
175 o,o ,52,2 52·7 686,,52 o,o ...... 9 52,2 52,5 52,7 + 30,86 
200 o,o 52,5 52·7 788,02 o,o 47·0 52,5 52,7 527 834.92 + 46.90 
225 o,o ,52,,5 52,7 886,61 o,o 48.7 52,5 52,7 52·7. 950,57 + 63.96 
2,50 o,o ,52,,5 5"·7 98,5,20 o,o .... o ,52,0 ,52,5 5"·7 5"·7 52,7 1-073,71 + 88,51 
275 o,o '"·' 52·4 1.082,32 . o,o 45.8 52,2 5"·' 5"·7 ,52,7 5"·4 1.1g1,20 +1o8,88 
300 0,0 ',52,7 ,50,8 1.177,20 o,o 47,0 52·5 52.7 5"·1 ,52,7 50,8 I 1.3o6,46 +129,26 
325 o,o 52,7 48,6 1,26of,65 ' ' o,o 48,2 52.4 ,52,7 5"·7 52,,5 48,6 1.418,00 +1.53.35 
342,2 o,o 52,7 46,1 1.318,59 o,o 48,8 52·4 . ,52,7 52·7 ,51,8 46,1 H87o53 +169,04 

• 
TABLE 6. 

Total length - 346,15 ft. H - 7,75 ft. M- 4764. 

L l"bree Breadths Tons . Five Breadt~ To11.1 
' 

Seven Breadths To11.1 Dillerence 

• 

• 75 o,o 38.? 48,2 196,66 ' o,o 23,8 ,38,7 45.6 ' ' 48,2 1,36 195.30 . -.. 
100 o,o 44,0 49.5 • 291,33 o,o !19,7 .... o 48,2 49.5 289.93 - - 1,40 
125 o,o 46.7 49.7 381,79 o.o- 34.8 46.7 49.4 49.7 . ·387.54 + 5·75 
150 o,o 48,2 49.8 . 470,04 o,o 38.7 48,2 '49.7 49.8 484,1& I + 14,14 

' 17$ o,o 49,2 49.9 557·71 o,o ••• a 49,!1 .49.7 49.9 581,13 + !13,42 
200 o,o 49.5 49.9 6of0,34 o,o 44·0 49.5 . 49,8 49.9 677,10, + 36.76 
225 o,o 49.7 49.9 722,78 0,0 45.6 49.7 49.9 49.9 772,05 + 49,27 
•so o,o 49.7 49,8 8o2,83 o,o 40,8 4a,a 49.7 . 49.9 49.9 49,8 870,65 + 67,82 
275 .o.o 49,8 49·4 882,98 o,o 42,6 49·4 49,8 49.9 49.9 49·4 967.73 + 84.75 
300 o,o 49.8 49·3 962,94 0,0 4of,O 49·5 49,8 49.9 49.8 49.9 1.062,61 + gg,67 
325 o,o 49.9 4M 1.039,05 0,0. 45.1 49,6 49.9 49.9 49·4 47·9 1.154,01 +114,96 
346,15 o,o 49.9 45.3 1.094.94 o,o ·4s.8 49.7 49.9 49.9 49·4 45·3 1.229,37 +134.43 
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Allnu: v. 

VESSELS WITH FORECASTLE AND BRIDGE COMBINED 

• 
Registered Leqth aDd Tooa, u ..... ,.red by 

No. ·Dimelllioaa Heisht of . 
(Feet) 

Erection Pt.eot Plalllmeter Propoaed Dillon nee 
(Feet) Rweo Sy.tem be t-Il 

A B AandB% 

I .5+9.5 )( 'f0,2 )( 40,2 492,5X I 2.1]9.]3 1-331,88 1.3•7,10 8,8 

• 230,5 x s•.7x 16,35 149.9)( 7 a63,86 a86,88 a88,43 9·3 

. VESSELS WITH FORECASTLE ON~ Y • 

• 

I 491,0)( 57.8 )( ,.,, h,7X7,4 219,04 W20,5 u1·,6o 1,a --
2 491,0 )( 57.8 )( ]2,5 61,4 )( 7·4 144·31 l·tl·" 14],11 o.s 

Propooed .,.tem: -To ,so ft. in leugtb . • .. • • . • • . 
A'llove 50 ft. to 22.5 ft. in leQth • , 
Above ui ft. ill leosth , • , , • • 

. . . . . } . . 
• • 

Alina VI. 

• • live .. .. 

MEASUREMENT OF BOATSWAIN'S STORES. 

(two puto) 
(four .. ) 
(eta .. I 

' 

During the year June 1921 to June 19:z:z, in the port of Rotterdam, :zoo seagoing vessels 
have been measured. 70 of them (fishing vessels, small tugs, lighters, dredgers, hoppers, etc.) 
are not to be used for estimating percentage of gross tonnage taken in by boatswain's stores. 
From the remaining 130 vessels 53 had boatswain's stores exceeding the maximum allowed, and 
in 11 vessels these stores proved to be smaller. 

The said 53 vessels are to be clas•ed as follows: 

43 vessels measuring 
2 

4 
4 

.. .. 

.. 
.. 
.. 
.. 

J:.ooo tons gross and over (maximum deduction 75 tons); 
from 500 tons to I.OOO tons gross (maximum deduction 10 tons); 
from 150 t9ns to 500 tons gross (maximum deduction 2 per cent); 
under ISO tons gross (maximum deduction 3 tons). 

[Few list of rJeuels, ue foiJqllli"g page.) 
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I.IST OP VESSELS. 

Real Capacity Deduction allowed -
Gr0111 Tonnage of Boatswain'• for Boatswain'• Remarks 

Store~ In TODI Storel ~ 

1. y,,,,, of 1.000 T0111 Gt-ou ••• Ovw. C! 

0 

8.811,54 ·4·45 
, 

75 
6.Bs3,69 73.35 68,54 
8.854,10 84,98 75 
'·398.69 20,40 :10,40 
7·242,00 113,65 72,42 
1.057·43 10,84 10,57 ' • 6.872,6, 75,03 68,73 
1.184,08 26,90 11,84 
3·311.73 45.76. 33.12 
1.809.69 36,54 z8,zo 
z.810,33 36.36 18,:ro 
4·938,17 ,s6,42 49,38 
4.166,,51 59o35 41,67 
8.123.35 81,1, 75 
6.872,65 75,03 68,73 
:1.42!1,86 • In 33 per cent of theie nosels the boatswain's 39.52 24,23 
1.392,54 42,11 13,93 store~ exceed 1 per cent of the gt'OIS tonaage, 
2.6g6,22 30,64 26,96 
,s.g18,97 69,6o 59,19 
4·929,75 56,42 • 49.30 
5·792,57 .59o39 57o93 
,.618,09 4ofo21 36,18 
6.86o,.51 72,66 68,61 
6.8s5,19 74o93 68,55 
,.112,49 32,70 31,12 
1.995o98 22,93 19.96· 
1-341·47 :14,87 13.41 
1.877,25 28.53 18,77 
4·1130,10 s6,4a 

. 
4!lo30 

4·536,80 6o,20 45o37 
6.Ss6,1g 7P7 ·68,s6 
5.6s2.sll 5!),12 56,53 -
6.869,06 72,66 68,69 
4.86o,59 66,80 48,61 
2.007,06 . 22,of4 - 20,07 
8.8s6,g2 85,33 75 
1.415·44 26,34 lof,l5 
6.8s6,1g 74,17 68,56 

' 2.1of2,81 22,22 :ll,of3 
. 3·809,18 44·05 38.09 

1.182,56 21,17 11,83 
6.872,of2 73,24 68,72 
6.872,4:1 75,24 68,7:1 . 

a. V•~•ll.t fro• soo lo 1.000 2"0111 c;,.o.,, 

.515,81 I 16,2g I 10 I 7s8,4o 10,22 10 

3· y,.,,;. fro• zso 1o sao :r.,., Gt-N~. 
481,09 35.14 9,6:1 
479.11 34.68 9.s8 . 
479.01 , ... a. g,s8 
292,ofl 13,8!1 5,85 

4· v-~a of iiiiUr i:5o 2"0111 c;,.o.,. 

100,70 5.94 3 
116,66 3o04 3 
116,6o 3·04 3 
116.57 3·04 3 •• 
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Annex VII. 

MEASUREMENT OF PUMP ROOMS. 

l.JST OF TANKERS • 

• hrc:entage of 

Grou Tonnage Pumproom Pumproom 
Rema.ru deductiOD in Tou deduction 

to G1011 Tonoage 

I. Sllipa of J.OOO T0111 Groll ·aNII 0Hr. 

3·809,18 32,94 0,87 
5-789.48 39.66 0,68 
5·792,12 39.66 0,68 
5·788,88 39.66 0,68 
5·'3'·45 40,76 0,79 
S·477o52 61,50 1,76 

. 
I 

4-609,26 8o,29 '·74 
4·646,88 ao,34 '·73 
5.214,00 36.37 0,70 
•. 668,26 80,37 1,72 
8.967,85 346,25 3.86 Sum of deductlou (1.714,4 tone) to eum of 
8.970.82 346.70 s.87 1f0N tonoagee (126.157,13 tono) It 1,36 per cent. 
3-110,12 22,73 0,73 
5-17,5,88 46,13 0,89 
5·873,20 32,64 o,s6 
7·408,33 97,0.5 I,JI 
6.ur,85 33,16 o,ss 
5-304,37 47.8o o,go 
3·125,98 16,43 0,53 
4·401,51 so,82 0,70 

) 
5·723,18 36,o6 o,63 
1·4"·S1 9.5o74 1,29 
5·535.35 31.34 0,57 . 

It 2, Sllipa fro• 1.000 lo J.OOO TOlll Groll, 

/1 
ofl,g6 y 2.702,44 '·54 

/ 2.697.73 38.89 '·44 I I 2.698.49 38.89 '·44 • 

2.046,65 12,88 0,63 
2.681,02 s8,go 1,45 
2.681,91 s8,go '·45 
2.702,14 ••·sa '·53 
2.700,68 ofl,38 '·53 
2.69s.sa 38,89 '·44 
2.69s,84 ••• 69 r.ss 
2.6oo,8J 34.86 '·34 Sum of deductlou (726,43 tou) to eum of 1ro111 
2.0of6,ro 17.42 o,85 tonoag .. le 1,26 per cent. 
2.683,03 39.18 '·45 
2.679,19 38.90 '·45 
2.678.95 s8,go '·45 
2-S79.S5 29,86 1,16 

2.6ro,81 23.33 0,89 
2.6or,s8 34.95 1,34 
2.6oof,21 34.24 1,]1 

2.~.43 23.33 o,89 
2.769.76 18,85 0,68 
2.770,44 18,85 0,68 

3o Sllit• fr- 500 lo r.ooo T0111 Groll. 

g6o,l7 I JJ,8o I 1,2] I 
4• S4it• of 500 TOfU Groll au U.. . 

rr6,57 •• 67 4 . 
rr6,6o ... 67 .. 
116,66 •. 67. .. 



Anaes VIII. 

WATER-BALLAST SPACES. • 
TABLES SHOWING CAPACITY OF DOUBLE BOTTOMS AND PEAK TANKS AND THE PERCENTAGES 

OF GROSS TONNAGE TAKEN IN BY THOSE WATER-BALLAST SPACES. 

Namo of Ship 

20.000 to.. 1114 
llloYI; 

JfqNJllltltll , , 
ll .. tU-l'rii'IIU. 
ROlli• . . I • • 

M ,,.,,,,.;, 

B•IB"''""" . . . . • 
Duilio • • 
Rollntla• . . . 
E-tw11• oj C•t~•d• 
MIIIDJ• • • • • 
Cllriflllli• . . I • • 

20.000-15.000 tona: 

. . . 
..Cor••Bi • • •.• 
EM/Will of ..Cis• • 
M011lro11. • • 
c.,..,,OJI;• . . . 
Orllw•• . . . . . . . . M•,..lnlri• 
Yoll•d•'" • • . • 
MIIU• • • 

15.000-10.000 to•: 

Etwipi4u •••. 
Plllw COf'll. 611.Hoojl. 
..CIIIotoill • • • • • 
M Of'IIOJI B11y • 
MDIIfoltll ••• 
v ..... ,..,. . . . 

. . . .f.vila I I 

Noord••· •• r ... __ 
Fi•llld . • • • 
L•J•y•U•. • . . 
Sibiri• M,,,. • • 
Llllu"""Y c ... u. . 
R....U • • • . ~ . 

10.000-7.000 to•: 

H.u;, O'- . . 
Matti • • . . . . . 
Kil.lo...• CIISI/4 
..Clllboo- M.,., •• 
A•lolitud R • . 
... ,.... . ... 
B~ • . • . . . • 
M•~w. • 
P,., Mll&owu. . • 
A•1lll CAw•• .. 

Built 
In 

1914 
1926 
1926 
1907 
1917 
1923 
1908 
1922 
1923 
1925 

1931 
1924 
1924 
1913 
1932 
1920 
1914 
1904 
1922 
1918 

1914 
1925 
1921 
1921 . 
1904 
1921 
1927 
1902 
1932 
1902 
1915 
1901 
1925 
1925 
1932 

1903 
1917 
1899 
1920 
1903 
1907 
~914 
1921 
,1914 
1916 

Grooa 
Tonnage 

45-647 
43·548 
32-583 
30.696 
27.132 
24.281 
24-149 
21.517 
20.837 

. 20.277 

19·597 
17·759 
17-491 
16.909 
r6.402 
r6.365 
15-503 
15-445 
15-434 
15.183 

'4·947 
14,642 
13.867 
13.855 
13.638 
13.232 
12.86+ 
12.528 
ra.354 
12.223 
12.220 

11.790 
10.6og 
10.602 
10.138 

9-939 
9.8o1 
9-688 
9.617 
9·481 
9·372 
9·272 
9·237 
9·152 
9-097 

Water Ballast in Eng. Tons 

Double I 
Bottom 

5·555 
2.848 
4.622 
4·389 
3·533 
2-755 
3·073 
3.020 
z.6r5 
2-578 

a.623 
562 

·1.653 
1.,48 
2.361 
a.u8 
1.898 
2.270 
2.254 
2.053 

1.966 
•·395 
1.796 
2.228 
2.270 
1.745 
1.770 
1.847 
1.822 
a.oo8 
1.126 
a.85o 
1.237 
1.298 
1·372 

1-315 
1-695 
1.64] 
1.66of 
1.839 
1.447 
1.129 
a.or8 
1.645 
1.610 

Fore
peak· 
Tank 

. 240 

90 
145 
202 
108 
182 

~97 
109 
182 
llll 

122 
108 
151 
160 
181 

71 
211 

1~3 
190 
106 

125 
161 
108 
ra8 
123 
18o 

97 
147 
175 
167 
30 

225 
n6 
57 
90 

125 

137 
103 

186 

Aft
peak 
Tank 

40 
IS5 
53 

141 
uS 
92 

228 
254 

So 

160 
102 
125 

S9 
245 
51 

152 
167 
49 

142 
S9 

IS5 
86 

75 
158 

51 
s5 

Total 

.5·795 
•·97S 
4·952 
4·644 
3·782 
3·055 
3·362 
3-357 
3·051 
2.770 

2.831. 
752 

1-971 
I.?OS 
2.702 
•·391 
··•34 
••• S2 
ll.689 
2.216 

2.243 
•·723 
1-953 
2-498 
2.4Sa 
a.uo 
1-953 
•-o69 
:i.l55 
2.175 
1.156 
3-346 
1-493 
1-457 
1.5S2 

1.366 
•·097 

-1.643 
1-752 
2.027 
'1·447 
1.237 
··•39 
1-715 
1.849 

Water 
Ballast 
in Reg. 

Tons 

2.259 
1.072 
1.?83 
1.672 
1.362 
·1.100 
1.210 
1.209 
1.098 

997 

Water I 
Ball &at 
in Per
centage 
of Gross 

Tons 

s.o 
2,5 
5.5 
5·4 
5·0 
4·5 
·s.o 
5,6 

5·3 
4·9 

average % 4,9 

1.019 
271 
710 
615 
973 
861 
So4 
S94 
968 

• 798 

5.2 
1,5 
of, I 

3·6 
,5.9 

5.3 
s.a 
5,8 
6,3 

5·3 

average % 4,S 

8o7. 
g8o 

7°3 
899 
Sg4 
76o 
703 
745 
776 
7S3 
416 

1.205 

537 
525 
570 

.M 
6,7 
5.1 
6,5 . 
6,5 · 

5·7 
5·5 
5.9 
6,3 
6.4 
3·4 

10,2 

5.1 
5,0 
5.6 

average % 6,o 

492 
755 
.591 
631 
730 
521 
445 
8o6 
617 
666 

5,0 

1·1 
6,1 
6,6 
1·7 
5,6 
... a 
8,7 
6,7 
7oS 



_...,_ 
' Water 

Built G.._ 
Water Bal1ut iD Enc. Toaa Water Ballut 

Name of Ship Ballast iD Per-in ToDD&p Double Fore- Aft· iD Reg. eentage . 
BottoJD peak peak Total Tons of Grooa I Tank Tank Tons 

10.ooo-7.- tons: ·---·---
• («HHIi•w4): 

• 

TrojatuJ• • . . . . 1!116 !1.001 1.501 101 7.S 1.678 6o4 6,7 
M"'f'"'" . . . . . 1!118 8.97!1 1.178 47 131 1.sn 48!1 5·4 Cily of Loruloro • . . 1!107 8.9.56 1.433 - - 1.4SS 516 .s.a 
C•-••" • . . . . . 1924 8.1!18 586 - 51 637 ug 1,6 
N IIVtUoliJ • . . • . 1!117 8.m 919 . 86 139 1.144 411 4·7 
H•rry Lwmok&". . 1919 8.713 1.831 281 171 1.383 8.sl g,8 
Bolluyo M11rM . . . 1924 8.603 1.651 84 67 1.803 649 7·6 
Rlwi,.Jm. . . . . . 1!118 8.579 1.39.S 117 41 •·554 559 6,.s 
Mitl ... lao Mtilru • . . 1911 8.511 1.16!1 91 77 1·344 484 5·7 
A "IIQ Coloml>i•• . . 191.S 8.407 1.573 87 h •·741 617 7-4 
<ffiKOlll . . . . . . 1911 8.305 1.301 88 43 •·433 516 6,1 
H Nfllnllllfl . . . . . 1921 8.196 1·554 101 49 •·704 ISIS M 
W .U.r Jf. Lwli••btUia 1918 8.101 1.626 us 445 1.196 Ba7 IO,a 
Dille . . . . . I!IO.S . 8.097 1.191 - - 1.191 429 s.s 
Mia Or•. . • . . 1!107 8.031 I.JOS - 54 •·559 489 6,1 p,,,. . . . . . . . 1921 8.016 1.524 - 31 1.556 56o 7·0 
~6 •. . . . . . . . 1918 7·937 1.140 93 44 1.177 460 , .. 
K•m-fltliu • • . . . 1924 7·837 1.16o .S9 43 1.361 490 6,3 
Pori Viuoria • . . 1913 7·784 853 6!1 6.S 987 355 ... 6 
CiU~ tli Gmw• . 1!103 7·728 1.414 70 117 1.611 . .sao 7oS 
M altlllafltl . . . . . 1919 7·649 1.61.S 100 96 diu 651 l,s . 
Ra.p"' • . . . . . . 1914 7·563 1,084 161 a 1.25] 451 6,0 
HiKAI•fltl Pri.U. . 1!110 7-46!1 1.113 100 .so 1.363 491 6.0 
K ,.,.,. N llsoro . . 1926 7·468 1-333 116 na •·S77 S61 7.6 
N6pOASII. . . . . . 1918 7-43S 1-355 117 76 r . .s41 557 7oS 
Pori Piril • . . . . 1910 7·316 1.378 - 40 1 .• 11 SIO 7·0 
Paris M,. .. . . . 1921 7·197 1.347 108 S9 1.494 538 7oS 
TA6otlor1 Roosovlll . 1920 7.116 1.266 !10 8a 1.438 511 7oS 
Dj••blr • . . . . 1914 7·058 1.734 79 sa •. a., 664 9.4 
La M vs1iU11i11 • 1921 7·030 1.659 181 43 1.884 678 --~·~ 

averaa• % 6,1 
7 .000..5.000 to .. : 
Tsuya•• M11rv. . . 1916 6.963 •·338 sa 62 1.4.sl 52S 7oS 
KIJri-• . . . . 1911 6.939 1.157 86 - 1.143 447 6,4 

T .,.,o M "'" • . . 1!105 6.893 1.376 114 28 1 . .sal 546 1·9 
Bw1.rtlijA • . . . 1921 .6.8,53 1.028 139 149 I.SI6 474 6,9 
N ov• Seoli11 . . . . 1926 6.796 1.041 71 u6 1.138 446 6,6 
Claouso Pri•u • . . 1926 6.734 1.386 130 156 1.671 6oa g,l 

. Mlllor.U•. . . . 1917 6.6!10 1.498 101 33 1.631 sas ... 
s;,.,,.,p . . . . . 1922 6.66!1 1.177 - - 1.177 424 6,4 
S•irslatl . . . 1921 6.6J2 1.715 116 145 1.076 747 11,2 

Plrov • . . . . 1!107 6.599 761 - - 761 174 4.1 
T•ifv• . . . . . . 1920 6.594 1-571 !10 • 126 1.787 64) 9.1 
Ri11ra • . . . 1!101 6.s8o 1.367 48 IS 1·440 Jll 7-9 
Roslllli . . . . . 1!100 6.,540 1.092 53 51 1.1!16 . 431 6,6 
P111flljllPIJfli1Jfl . . . 1913 6.499 1.234 125 51 1.411 .sol 7.1 
..f.,.,.;, . . . . 1899 6.496 1.167 - - 1.167 420 6,5 
Mororos• . . . . 1920 6.485 1.287 IJI 87 1.50S 541 a •• 
Dal-ri• . . . . . 1920 6 ... 68 1.482 97 119 1.6!11 611 9.4 
Ulis#, . . . . . 1920 I 6.458 1.482 97 119 1.6!11 . 611 9.S 
D~~t~isi•" • . . . . . 1923 6.433 963 123 30 1.116 401 6,3 
sp,; .. ,,,..,;,.. . . . 1911 6.381 1.181 - 31 1.212 436 6,1 

NorloiiU.11 • . . . 1913 6.367 !164 123 30 1.117 401 6,J 

M•U.•ptu. . . . 1924 6.336 1.3o8 61 40 1.409 507 B,o 

PtUijie Sla•PP•r . . . 1924 6.J04 1.284 120 126 1·530 551 a.7 

Ro•"" . . . . . 1920 6.278 1.412 97 119 1.6!18 611 9.7 
G~lfll. Voyroro. . 1!105 6.267 au 101 113 1.036 373 6,0 

Pori H tUiai"l. • . . 1!100 6.22S 1.287 - 9S l.Jh 498 a,o . 
Slullflllll.r • . . . . . 1920 6.187 1.512 187 175 1.874 615 10,9 

I'VIro c ... p .... u. lgo6 6.140 1.111 - 75 1.186 427 1·0 
Trieolor • . . . . 1925 6.119 1.276 149 125 I.SJO 558 9.1 

Kaislao M••· . ... 191a 6.071 l.o64 Jo6 25 1.195 430 1·• 
Nirva"". . . . . . 1914 6.044 1.812 113 30 1.9, 704 11,7 

A,.._, . . 1897 6.019 326 100 - 426 ISJ 2,5 . . 
R•tll SOMIS • . . . 1900 6.003 922 - - 922 332 5.5 

Tdtulai- M .... . 1913 5·976 1.243 - 97 1.275 4.59 1·1 
Matlly. . . . . . . 1925 .5·943 1.181 103 32 1.381 497 8,4 



,. -44-. • 
• Water 

- Water Ballast in Eng. Tons Water Ballaat 
Built Grota Ballast in Per· 

Name of Ship In Tonnage Doable Fore- Aft-

I 
in Reg. centage 

peak ,peak Total Tons of Grooa 
Bottom Tank Tank Tons 

7·--.5·000 tons: 
( eOfllinwtl) • 

Suo Marti • • . . r898 .5-898 . r.r,so !1.5 45 1.2!10 464 7.!1 
S••i•ol• • . . . . . 1925 5-896 1147 58 136 J.Jof'J 411 7·0 
BDrfllo Marti. . . . 1917 5.864 1.11 .. 126 Ill '·331 4711 8,:a 

Ylift~lttl Mut1 • • . 1!118 5.861 r.u8 126 !18 1-34~ 483 8,:a 

M ailflj!D , • • . . . 1!118 5.8rg r.r8r go 31 1.302 469 8,1 . 
6o .r.6o5 578 ro,o T•l#•f· D1 Larrinag• 1920 5·780 '·452 113 

A,.,;,;., . . • • . '1!101 5·731 1.207 170 6o 1-437 517 !1,0 
Ptlrl .Aib•ny • • • . rgr .. 5-714 1.033 - 27 r.o6o 382 6,7 
Gl~tdllltwllo , • • . . 1920 5-677 1.31g 133 70 1.522 548 !1.7 
F•ntu. • • . • . . 1920 5-663 1.2!10 6o 6o 1-430 515 g,l 
L1Jt~eMI4r O•sll# . . 1!11!1 . 5-625 1-2!10 6o go 1-440 518 9,:& 
V~r• RIMleli/fl . . • 1!125 5-587 . 1.581 113 147 r.841 663 11,9 

B•re•lon• • . . . . 1!108 5·574 877 roo 34 1.011 364 6,5 
Oonw. • • . . . . Jgl!l 5·551 1.139 132 143 1.414 50!1 9,:& y,,.,,., . 

• . . . . I !II:& 5.528 1.213 - :a6 1.23!1 446 8,1 
O•lrnro11 • . . . . 1!121 5-4!14 1.301 185 81 1.567 564 10,3 
Clll• A lpi111 • . . . 1!118 5-485 1.221 - 45 1.266 456' 8,3 
o"""'"" w;,.,.,. . 1!120 ,.,.sa r.o26 '1411 131 1.306 470 8,6 
Widing Gtllf . . . 1!118 5·430 1.832 220 201 2.253 8n 14,9 
Mlig111 M•rt~ . . . 1920 5-435 !141 - aS !16!1 3411 6, .. 
Ki11111• • • 86o ·163 7·6 • . . . . 1!123 5-415 Jill 1.142 411 
H•kt~loo M1Jrt1 • . . 1!100 5-397 1.087 234 1711 1.500 540 10,0 

StlltUO, • •• • . . . 1!126 5-38!1 Soo - 21 821 2!16 5·5 
sa~;,.. . . • • • . . 1!115 5·345 1.2!15 105 226 1.626 585 10,9 · 
Oily of GZ...go111, • . 1!120 5-321 1.:&43 . - - 1.243 447 8 •• 
Bill• • • • • • . . 1!118 5-2!18 1.067 135 198 1.400 504 9.5 
l1111wl011 • • • . . . .191!1 5-276 1.072 131 214 1-417 510 9.7 
T"'""''ll . . . . . 1!11!1 5-272 1.035 125 210 '·370 4113 !1.4 
Ftwlo.,._D0....t~lfiD1II . 1!118 5.266 1.0!12 133 204 1.4211 514 9,8 
H•IJIIoji•lll , • . . . 1919 5.263 1.072 131 214 . 1.417 510 11·7 
Dullllru• CMII# . . 1!11!1 5-25!1 1.051 132 220 1.403 505 !1.6 
Barr~Je&D. • • . .. . 191!1 5-234 1.057 137 213 .1-407 507 g,7 
Dri•bwg111, . . . 1923 5-231 705 :uS 139 1.o6:a 38::1 1·3 
JaP•• • . . . . . 19n 5-230 990 82 25 '·0!17 3115 7·6 
01•• Si~telair, . . • 1!107 5-215 1.00!1 - 40 1.049 377 1·• 
VsUtwle , • . . . . 1920 5.187 957 - ·no r.o67 384 7·4 
"'lyllb•nAI • . . . . 1925 5-151 1.121 ro6 132 1-35g ,.sg 9.5 
Wlirb1111lo . . . . . 1925 5-150 1.121 ro6 132 1.3sg ,.sg 9.5 
Ellie Rielo....,s . . . rgo6 5-149 1.113 99 34 1-246 449 8,7 ,If,.;,,. . . . . . . 1!102 5.106 969 104 32 r.ro5 398 7.8 
K•Palo • • . . . . 1917 5-074 r.l5:& 113 r66 '·431 515 10,2 
Berll•l# • • . . . . 1925 5-072 1.034 J6o 200 1-394 502 11.11 
Evw111, . . . . . . 11107 s.o6s • 1.383 280 143 1.8o6 6so 12,8 
l•v•ll•. • • . . . • 1924 s.o26 1126 129 ro6 r.rs1 418 8,3 
Br•fll OOIIIIIy. . • . I !liS 5-000 1.:&46 67 12 1.325 477 9.5 

I.OG0-4.000 tons : 
average% 8,4 

Flor111u Lwlllllbell , 1910 4·953 994 141 265 1.400 504 10,2 
D•r• . . . . . . • 1915 4-922 105 66 29 200 7:& 1,5 
Will#stl111, , . . . . I !IDS 4.88r 1.208 143 ss 1-40!1 507 IO,f 
Set1 Git~~.ppo. . . . 1!117 4.8sg 1.106 uS r8s 1-40!1 507 10,4 
R11t1pool . . . . 1924 4·838 1.059 J6:a 1!14 1.415 509 10,5 

"''""· . . . . . . 1910 ... 835 795 - - 7115 286 5.9 
SalM011pool. . . . . 1924 ...8o3 1-0!17 120 146· 1.363 4111 10,2 
Glltlil11t10, . . . . . 1893 4·750 as a - - •sa gr 1,11 
Bredbtlrfl • • . . . . I !II:& 4-707 1.126 186 215 ·1.5•7 sso 11,7 
Kolllli M~~rt~. • . . 1!114 ...6811 !161 68 154 1.183 426 9,1 
.AIIIoll • . . . . . . 1!101 4-647 1.o59 -· 38 1-0!17 395 8,s 
N1wlofl A1ll . . . . 1925 4-6111 1.064 131 283 1-478 532 11,5 
M rurilllliu • . . . . 1!117 4·576 1.033 138 271 1-442 51!1 11,4 
A fllitiOIJ$. ·- . . . . 1!125 4-563 96o - 125 1.oss 391 8,6 Or•- . . . . . . 1926 4·5511 654 54 55 763 275 6,• 
Kol» . . . . . . • 1!101 4·535 830 188 59 1.077 388 8,6 
T••l"'•"'· . . . . . 1924 4·530 1-031 - 20 1.osr 378 8,3 
Bowbofi...U . . . . 11114 4·484 1.003 - 105 r.1o8 399 8,11 
Buro Pi- . . . . 1!106 4·482 r.u5 - 123 1.238 446 10,0 
E14w Br~~t~<ll, . . . 1!105 4·476 !103 - 46 948 341 7·6 • 
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Built 
Water Ballast in Enc. Tons Water Ballut 

Name of Ship Groos Ballut ill Per-in Tonnage Double I Fore- Aft· in Rec. centage 
Bottom peak peak • Total Tona of Gross 

Tank Tank Tona s.ooo-•. ooo tons ,_,,,...,,)1 
~ ortl4wlll • • . . . 1924 4·473 1.076 97 119 1.292 46$ 10,4 Ollna , . . . . . . 1914 4·46o 778 u ., ha 196 6,6 
SI•PA•• . . . . . . 1910 4·444 736 6o 31 a. a 298 6,7 
Nf•to.r. . . . . • . 1908 4·390 1.048 - 38 1.086 391 8,9 
GafltU MuM . . . 1918 4·387 1-09$ 115 19 •·•39 446 10,1 
M1tljntla . . . . . 1924 4·380 1.12, 159 132 1-416 JIO 11,7 
L • ..t. CAris,.,..,. . . 1925 4·361 1.100 131 171 1-403 505 11,6 
LltiUf>i • . . . . . 1904 4·349 630 31 ·- 661 138 5·5 ..... & .... ,_ . . 1920 4·299 700 Bo 143 1.023 368 1,6 
TtorAisla• . . . • . 1917 4-292 98o 110 90 1.180 425 9.9 
KifltSIIJOOtl • . . . . 1914 4·174 1.017 75 61 •·•53 415 9·7 
Ta~Wt&~ . • . . . . . 1905 4-262 817 - ,a 875 315 7·4 SAiou1111 Muu • . . 1900 •·••B 448 135 40 6•s 121 5.2 
Carrit•• H•ad • . . 1901 4.2o8 835 - - 835 SOl 7,0 
Mayumb. . . . . . 1917 4·'93 934 143 53 1.130 407 0.7 
Proi1MS . . . . . . 1906 4·170 021 - 32 953 343 8,2 
Lt~Jrmi, . . . . . . 1924 •·••a 1.121 ua 95 •·344 484 11,7 
OAildu . . . . . . 1926 4·•38 1.028 ao8 100 •·336 481 11,6 
Li"tfidd. . . • . . 1910 ... 082 882 67 108 1.0, ,a, 9.3 
Harlintlotl , . . . . 1907 ... ou 1.051 •sa 191 •.• 00 304 U,.f 

average 
4.000-3.000 toaa: . % 8,8 

GilllftO. . . . . . . 1921 3·956 712 50 ., 777 aBo 1·' u .. ,.,, •• ,..,. • . . . 1901 3·951 895 180 159 1.234 444 11,21 
Norllo PIICijie. . . . 1913 3·938 •·•39 63 8o 1.282 462 11,7 
BlfiWOOd . . . . . 1910 3·931 1.010 149 98 1.2, 453 ... , 
w llilooU4ili • • . . . 1914 3·926 940 8o a 1.028 37° 9o4 · 
Porll&i11 . . . . . . 1919 3·919 1.140 40 47 1.227 442 II,J 
I oannu Palwlll . . 1907 3·874 905 - 65 •no 349 9,0 
B11flkdal1, , . . . . 1907 3·Bs• 915 97 ,, 963 347 o.o 
.d fllonios Slal4111o.r 1920 3·836 94a - 63 1.011 364 9oS 
Duttau • • . . . . . 1903 3·836 846 - 53 899 324 a,, 
..tllas4i M11ru. . . . 1897 3·832 575 - - 575 207 5.4 
Sllifl·i·M11ru , . . . 1920 J.812 793 56 29 a78 J16 8,3 
Is• M11ru . . . . . 1902 3.8oo 763 - so 793 •Bs 1.5 
H•r<wlls. . . . . . 1903 3·789 651 - 14 735 •65 7,0 
J altWijaya , . . . . 1918 3·756 1.077 115 a, 1.277 46o 12,2 
Ellndalo. . . . . . 1913 3·754 8o8 - 127 935 337 9,0 
C11bo V ilia no • . . . 1920 3-754 870 63 175 1.108 399 10,6 

Pacific • • • . . . . 1914 3·731 1.138 74 53 1.265 4H 12,2 
Lu,.dy Lig41, . . . 1909 3·7'7 887 - 93 98o 353 0·5 
N11oigalor . . . . . 190$ 3·700 813 as 96 997 359 0·7 
Ct~nadi•• Fulln . . 1921 3.687 674 95 73 84• JOJ 8,2 
VilU-~M •i""l" • . 1901 3·657 8oJ - •7 s.a 098 8,1 
Heltln, . . • . . . 1920 3.623 929 a, 127 •·•4• 411 .. , ... 
Spar . . . . . . . 1924 3.616 909 98 128 1.135 409 "·3 
Cit allow . . . . . . 1925 3·$64 829 105 Ill 1.045 376 10,5 
s ..... ls.eo . . . . . 1920 3-545 827 Ill 69 1.007 363 10,2 

Di,.ilrios N. Ralli111 • 1899 3·534 732 92 17 a,, J06 8,7 
Roltn., . . . . . . 18gB 3·499 8"6 - 64 910 328 9.4 
M us111plla 11 • ' 1913 Ho6 331 - - 331 119 Jo4 . . . 
Y~lli Maru . . . 1919 3·461 674 95 73 s ... J03 a.7 
Carlslool,. . . . . . Jgo6 3·422 765 19 17 au 192 1,5 
Buow Ogiloy. . . . 1926 3·391 98o 121 183 1.285 465 '3·7 
Marg.,ol. • . . . . 1916 3·352 69• 7a 2g6 a.o65 383 I 1,4 

ur-;,.&org • . . . 1922 3·300 •·007 46 85 1.138 .flO 12, • 

Rodl>irtl •• . . . . 1921 3·•86 844 Ill 71 1.026 369 11,2 

Rlltldsjjortl • . . . . 1914 3·158 673 - 87 76o 174 a •• 
CIIIMtlia M. . . . . •899 3·249 945 - .sB J,003 361 I J,J 

Sinr11Liowo. . . . 1920 3·222 9.51 101 1,56 1.1o8 43.5 IJ,5 
.dut~vionl •• . . . •89s 3·197 579 - ... 621 .... 1·0 
Latly Br.,.,. • . . . 1918 3·•67 833 101 110 1.044 376 11,9 
PolltiJr, • . . . . . 1905 3.161 745 - 92 8J7 301 9.5 
..c .. ,.w . . . . . . 1913 3·••9 846 - 163 1.014 365 11,7 
T Ifill IIi M .,,. • . . . 1917 3·125 611 ,58 42 712 256 a •• 
..tlgnill .. p,;.,.. . . 1919 3.08g 749 113 ••• 984 354 11,5 
JIM 0111piD • . . . 1919 3.o8o 725 IO.f 49 a7s 316 IO.] 

• • 
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Water • Water Ballaat in Eng. Ton. Water Ballast 
Built Grose - Ballast iD Per. 

Name .,, Ship iD Tonnage Double Fore- Aft- iD Reg. centage 
peak peak Total Tou. of Gross Bottom Tank Tank Tons 

4·ooo-3.ooo toDI: 
(eMIIinw4}: .. 

SyritJtt p,;,.., . • 1919 3·072 727 
' 

109 49 ass 319 10,4 0 

H•.ultluu. . . . . 1920 3·071 699 110 121 930 33S 10,9 

Mida~l • 1905 3·071 695 - 92 787 283 9,2 . • . . 
S~11ttdOtJ • . 1919 3-069 699 110 121 930 33S 10,9. 

Df1Yblllm. . . . . 1920 3-024 679 105 42 8:i6 297 9.8 
average % 9.8 

a.ooo-2.000 tons: 
U moolod • • . . . 1902 a.g8Cl 524 - 21 545 1g6 6,6 
Mld411,_ . . . 1915 •·955 784 - - 59 843 - 303 10,2 

Mu1Uomo . . . 1916 •·948 768 78 ag6 1.142 411 13,9 
Dl•ilritn G. Tllwmil 1907 •·944 717 - 56 773 . 278 9.4 . . 
BrosllfUI • . . . . 1916 2-939 519 76 20 615 221 7oS 
Rltlljll • . . . . . 1920 2.921 B.s6 - 66 922 332 11,4 

Bour111 • . . . 1919 2.910 710 66 sa 834 300 10,3 
Pou .... • . . . . 190\l 2.886 535 - - 53S 193 6,7 
Nillli MMU • . . . 1900 2.876 64s 

. - 137 782 282 g,8 
M11,d1tt . . . . 1924 2.874 793 12S 230 1.148 413 •1·4 
StJtPoroM.,..N•u. 1903 a.86.S 1802 - 110 912 328 11,4 
S11iltio M ""' • • . . 1888 2.849 447 12 12 - SOl r8o 6,3 
Mi11wo11 , 2.821 526 sa6 189 6,, I . ,I • . 1909 - -
MMIIVi . . . . : . 1921 2.802 S91 30 29 6so 234 s .• a . ..c. s,.;,u, . . . . 1917 2.784 568 74 108 7SO 270 9.7 
p"'""""' . . 1925 2.762 372 s6 70 498 179 6,s 
WISICOVI . 1912 2-734 8oo •170 145 1.115 401 14,7 
N1111 L11111blo11. . . 1924 2.709 7SS 163 130 1,048 317 13,9 
Bllu11dlfl . . . . 1887 2.687 480 So - s6o 202 1·5 

1898 2.676 -.H""' M11rw - S49 - 2S 574 207 1·1 
Uly1111 . . . 1918 a.655 838 122 81 1.041 37S 14,1 

19o6 2.624 .s87 671 
. Koloflill • . 25 59 242 9,2 

B1111or• H•tJd. . 1922 2.6og 670 1S 65 780 281 10,8 
Jalisco. . . . . . 1916 2.585 6os 108 148 861 310 12,0 
Cltarlwb&MI • . . 1920 a.s68 677 87 193 9S7 34S 13·1 
COIIU111orllt , . . . . 1919 •·555 669 7:1 170 911 328 12,9 
..t fl4oriflltll • . . . 1911 .., .. 8 400 46 37 4S3 174 6,S 
OiiiU . . . . . 19Q.S 2.5•5 702 75 15 792 as.s 11,3 
Polrtn No111i/ttn. . . 1893 2.522 54 93 52 199 72 2,9 
Robm S11ubw . . . 191~ 2.,515 625 u6 132 S73 314 12,.5 
M- .. • . . . • 1903 ..... 96 618 - - 61S 222 S,g 
co.-.,;j,., . . . . 1907 a,4sa 467 20 .5 49:1 177 7.1 
T•uoAo M ""' . . . 191S • .• 68 197 74 34 305 •110 4·5 FII1111Y g,..,....,. . • 192.5 .. ... 64 548 - 10 .ss8 201 8,1 
CUy of S.Fr•fllli•co • 1924 • ... 61 ,561 10,5 .51 717 asS 10,,5 
Sl. P•wl. . . . . . 1908 a.4s6 400 6,5 so 515 185 7oS 
Billy • . . . . . 1919 :1-449 ,521 104 43 668 •4o g,8 
TAotlo4u Tracy . . . 1916 .. .• 36 .59S I So .so S25 297 12,2 
SydfoU . . . . . 1918 :1.433 636 Bs 120 841 303 12,4 
:Z:Mtu .. i M.,.. N• • • 1926 2.423 620 65 95 78o 281 11,6 
Ruji,... . . • . . . 1893 2.41:1 . .519 - 35 .554 199 8,) C......,;.,,. F.-r • . 1_920 .... 10 ,516 77 7:1 66.S 239 .9.9 IWiUio • • • . . • ' 1909 2.398 66g - 163 832 300 u • .s z .... . . . . . . . 1926 :1.38.5 36o 72 - 43:1 1,56 . 6,s RiM • . . . . . . 1903 :1.365 7o6• - 62 768 276 11.7 J-w- . . . . 1918 2-349 538 59 92 68g ,...a 10,5 
.o-tA• • . . . . . 1922 2.328 295 41 86 422 IS2 6,5 
L....,..,.,_F""""'w4 1901 2.)17 33.5 - - . 335 tal s.• Albr. W. S.l-. . . 1900 ··•97 6,58 - 56 714 257 11,2 
Nllly Limy • • . . 1920 !1.275 523 .55 42 62o 223 g,8 c • .u.. . . . . . . 192:1 !1.268 6o8 43 37 688 248 10,9 B-...., • . . . . . 1911 2.2,55 300 - - 300 loB •• a Oaur Midli111 . . . 188g ll.a37 .534 - - .534 192 8,6 B..oor . • • . . • 1909 .. ... , 547 ll3 177 837 301 13,6 
IIMI"""• . . . . . 1888 2.199 .521 - 103 27 6,51 234 10,6 ... ,. MMM N• 2. . 1917 ··176 .503 112 74 68g 248 11,4 C•llo B"'-. . . . 1909. :1.163 346 - 33 379 135 6,, Bll.fri •• . . . . . 1921 2.1 •• 6o3 54 75 313 1121 10,3 ... _, . . . . . 1921 2.114 4S. loB g8 1.197 431 Z0.4 K-w• • . . . . . rgo6 a.n:a 991 - .53 6,55 1136 •••• 

' 



• 
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• 
Name of Ship i Built Grou 

i ill Tollllage 

3.ooo-2.ooo tollS: 
(_i..,H}: 

ll....U• Mofllli . . 11194 2-098 
Cloo:t.• • . . . . . 1917 2.o86 

• Noollte . . . . . 1919 •-o69 
Slli_, Par,..ltwi. . 1889 1.0,6 

• Olrefllo . . . . . . 1906 2-056 
er .... . . . . . 1904 I.OJ3 
H.,_,ia. . . . . 1918 2.019 
Bo...mo. . . . . 1918 2.012 

DlpvU Clarl. N orli" 1920 2.012 

x.~. . . . . 1906 1.00) 

Z.CI00-1.000 to111 : 
s..,... Yislo. . . 1925 1.999 
Sloi- Mo"'. 1920 1.1)82 
cw,..,,.u... . . 1918 lo979 
Soi...ClaMI>tld 0 1909 lo977 
x,;,...u. • . . 1899 1-970 
Polo. . . . . . . . 1919 lo950 
Fa ra . . . . . 1879 1-940 
L...,olp#wl . . 1922 lo935 
Rolf Jeri . . . . 1920 1,917 
Ia . . . . . . . . 1924 lo912 
M; .. , •• . . . . . 1918 lo905 
M-110011 . . . . . 1924 loa92 
Eliselutl MOir&lt . 0

1925 lo892 
El,o •• . . . . . . 1918 loaaa 
Silv,liflol • . . . 1904 l.aa, 
Zurriolo • . . . la99 loa74 
H nt.slroom . . 1921 loa 57 
c .. -u . . 1917 loa53 
Mirror •• . . . . 1923 1.850 
llopuce . . . . . 1909 t-849 
Mt~rt~florll • . . . 1919 lo843 
KIIOld. . . . 1917 1.837 y,.,. . . . . . . . 1907 lo&JS 
To...si ..... . . . . . 1903 lo828 
Guro • . . . . . . 1aas lo814 
Dt~~. . . . . . . 1921 1-795 
Tulollju Mara . . . 18a3 lo784 
1,111 ........ . . . . . 1909 lo777 
Orwbor,. . . . . . 1919 lo715 
.ifr1o . . . . . . . 1921 lo775 
/tntll Mt~ritl . . . 1920 lo768 
Edrllia T. Dou1181 . 1923 lo749 
HGdriGa. . . . . . 1923 lo736 
Dt~mpfi"o . . . . . 1923 1-734 
Cloitn • . . . . . . 1911 1-731 
Drulo151rootll . • . . 1918 lo717 
c~;. . . . . 1913 1.702 
p, .. RoeiM • . . . 1889 1-697 
Tlliua M- No 10 • 1915 lo677 
s,.,; •. . . . . . . 181)6 1.652 
I_,_. . . . . . 1915 1.631 
EM:ndido. . . . . 1917 1.618 
N,.,_. . . . . . 1925 1-604 
l'eralot11 •• . . . . 1921 lo599 
D_... . . . . . 1aa3 1-595 
Wul Marsl . . . . 181)6 1-594 
Cyrilll D•••Uis . . 1924 '-5a5 
P.a_fi&. • • . . . . 1903 lo$70 
Edouarl s-- . . 1922 1.,2 

Sir- . . . . . . 1925 lo347 
1-. . . . . . . 1919 1-.543 
x..; ... . . . . • . . 1898 lo,SJI 

.41-• . . . . . 1927 1.5J6 
Sbisl . . . . . . 1909 lo536 
SiM • • . . . . . . 1901 1-.535 

• 
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Water Ballast in Eq. Tons 

Doubi;J__r .... i Aft· I 

Bottom peak peak 
Tank Tank 

394 - u ,.a 67 77 
589 87 66 
)00 - -
161 17 9 
.oa 71 •• 
••• 34 71 
567 - -
668 69 137 
.,a - II) 

6o7 - 50 
431 6o 104 
628 So 105 
5o6 8J 41 
590. - 45 
501 31 39 
225 - -
549 44 42 
489 •• 74 
428 - 73 
244 - -
374 70 65 
541 ,a 79 
471 - 41 
.as - 55 
569 - 112 
JIO 55 55 
490 6o so 
2JO 9 44 
116 30 ,. 
so6 - 62 
437 51 -
350 - -
340 - 65 
IJJ - -,a, 74 lo6 
57 21 17 

535 36 54 
fBI - ofO 
355 14 31 
405 63 •• 
6s& 131 7 
r8o - 35 
•eo 49 47 
390 78 •• 
333 54 19 
3411 37 33 
378 - -

. 389 fl 37 
351° - 65 
]50 - so 
350 - so 
249 17 12 
372 32 31 
365 120 75 
393 114 51 
392 61 86 
2a8 15 36 
119 19 ,a 

374 - 147 
231 41 33 
335 - 21 
470 45 8o 
210 43 35 
434 53 45 

Total 

416 
671 
741 
300 
a88 
soa 
547 
567 
174 
487 

637 
595 
113 
630 
635 
571 
U5 
6JS 
604 
501 
244 
509 
658 
511 
543 
6al 
420 
6oo 
aa3 
171 
s6a 
4aa 
350 
405 
133 
765 
102 
625 
521 
400 
.a6 
796 
115 
576 
•a• 
4o6 
••6 
378 
467 ... 
400 
400 
271 
441 
s6o 
,.a 
539 
339 
216 
521 
305 
356 
.595 
2a8 
.532 

. • 
Water 

Water Ballast 
Ballast ill Per· 
ill Reg, centage 
Toi\J of Gl'OII 

Tons 
--~-. 

150 7ol 
141 11,6 

267 13,9 

108 5.1 
104 ,,I 
183 9,0 
197 9,7 
104 10,1 

315 15.6 
173 8.7 

avoraco % 9.1 

137 11,9 
U4 10,8 
29) lf,l 
127 ... , 
U9 11,6 
206 10,6 

•• ••• 
129 11,8 
117 II,J 
rio 9.4 
88 •• 6 

183 9.7 
137 IJ,J 

184 9·7 
195 10,4 
145 IJ,I 

151 8,1 
u6 11,6 

102 5·5 
6. ,,, 

20-f 11,1 

176 11.6 
1211 6,11 
146 l,o 
41 a,6 

175 .,,, 
37 1,1 

aas 12,6 

188 10,6 
144 8,1 ., 11.9 
287 11!,4 
11 ••• 

107 11,11 
174 10,1 

1411 .. , 
150 a.a 
1311 l,o 
168 10,0 

159 1),6 
144 ... 
144 1,9 
100 6,2 
159 9.9 
202 12,6 

la3 II,, 

194 12,2 

122 ,,a 
78 5,0 

1a8 12,2 

110 7.1 
128 a,, 
214 13.9 
104 6,8 
191 12,5 I 

4 

I 
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' • Water 
Water Ballast ill Eng., Tons Water 

' 
Ballast 

Built Grou Ballast ill Per-
Name of Ship 

I 
Fore- Aft-

I 
ill Reg. centage In Tonnage Double peak peak Total Tons of Groos 

Bottom Tank Tank Tons 

2.0oo-1.ooo tons I ( etlflltttWtl) I • Primul11 • • . . . . 1896 •·531 93 22 35 150 54 3·5 
Brilllttttill 1885 1.525 201 - - 201 72 4·7 . . . . . 
K11iAo M "'" • . . ~ 1922 1.515 325 90 86 SOl 180 "11,9 

Jf ,,.,,,. . • . . . 1921 •·494 450 48 73 511 2o6 13,8 
Bro~~~Jill . . . . . . 1882 •·469 337 - - 337 121 8,2 

H"""'tl • . . 1919 •·444 465 - - 46.5 167 11,6 . 
Borlil• . . . . . 1910 •·434 343 - 44 387 139 9.1 
MarlcAIII-Foclt . . . 1882 •·4•6 371 - - 371 134 9 • .5 
Lwftll • • . . • . . 1922 '·4'5 416 ss 44 s•S 186 13,2 
Slllifl•w", . . . . . 1920 1.414 355 So 83 518 r86 13,2 
ViUI-tii·Dunll"f'" . 1889 '·396 186 - - r86 67 ..a 
GtJ#IIIicA • • . . . . 1924 1·379 358 67 6o 485 175 12,7 

Krlllittfltt , . . •. . 1917 1.379 366 6o 34 46o 166 . 12,0 p,;,..,, Etta. . . . 1907 1.368 268 66 - 334 120 8,8 
.LYHM . . . . . . . 1925 1.366 281 32 13 326 117 8,6 
Samo1 . . . . . . 1903 1.361 90 - 35 125 45. 3·3 
Cily of Ll1tll. . . . 1903 1.361 254 - 6 26o 94 6,9 
Bvrrlatt/1. • . . . . 1906 '·359 414 - so 464 167 12,3 
Slllllaa~ • . . . • 1918 1-358 395 63 27 ,.a, 175 12,9 

Svtttllborf • . . . . 1877 •·339 238 - - 238 86 6,+ 
Stlllllrlatttl , . • . . 1920 1-330 257 31 32 320 n.s 8,6 
MattttU • • . . . . 1906 1.326 392 6o 31 483 174 13.1 
a_,.Biattc-Nu, . . 1918 1.324 267 6o 14 361 130 g,8 
KittfiWOOII . • . 1921 1.317 266 g:i - 378 136 10,3 
SvtltllaiJib • . . . . 1918 1.311 237 18 18 273 98 7.5 
Effit MtUr&IJ , . 1925 1.308 407 50 22 479 172 13,,. 
H11111 Gvtl1 . . . 1920 1.298 300 45 41 386 !39 10,7 
Lattrlcll , . . . • . 1920 1.2S3 297 aS 36 361 130 ' 10,1 

y ""'""' • • . . . . 1915 r.aso as6 - 20 276 99 1·1 
CllleO. . . . . . 1916 1.270 259 32 35 326 117 9,2 
ljutl • . . . . . . 1920 1.259 327 - 22 349 126 10,0 

Vilsvtttl . . . . . 1920 1.249 42.5 36 20 4SI 173 13,8. 
Rom11 , . • . . . 192f 1.230 347 68 43 45S r6s '3·4 
E111il R.Bolllatt. . . 1901 1.223 351 - 29 3SO 137 11,2 
H mri G"littflr . . 1906 1.219 317 - 12 329 118 9.7 
I OIJIJIIIIIJ LtiJIIIIJttll. . 1904 1.214 ' 358 44 71 473 170 14,0 
Lu-Fils-41-P.-Dou"''' 1922 r.a07 305 61 28 394 142 11,7 
Mull•tlo • . . . . . 1925 1.203 155 32 10 197 71 5.9 
HIJ)'Ior. . . . . . . 1925 1.189 276. 75 52 4°3 145 12,2 
511•14 • J8Sa • . • . . . 1.173 317 - - 317 114 9.1 
VioZ. . . . . . . . 1882 1.169 365 - - 365 131 11,2 
Mulw• . . . . . 1925 1.16S 247 38 56 341 123 IO,,S 
Otltllwltl .. . . . . IS83 1.163 323 - 36 359 129 II, I 
GvttAiltl • . . . . . 1918 1.142 355 - 48 403 145 12,7 
Glicllauf. . • . . . 1874 1.134 ass - - ass . 97 8,6 
Bo111-slatl. . . . . 1915 1.115 29.( so 40· 3S3 138 12,4 
K .. z, •. . . . . . . 1910 1.110 310 - 15 . 325 117 10,5 
FuiiOtt • • . . . . • 1905 1,109 314 38 52 404 145 -~3.1 . 
K .. l Gvtlt~l . . . 1910. l.ogl 136 17 8 162 58 5.3 QuiU.bt.wf. . . . . 1921 J.o6s 331 137 l40 6oS 219 20,6 
Kylt . . . • . . . 1913 1.oss 125 II IO 146 53 s.o I 

s, ... ,,., . . . . . . 1891 1-047 ISO - 25 '205 74 ,,I I 

v ... n;,,..,.. . . . . 1926 1.030 31S 29 28 315 135 13,1 E,.e I . . . . . . . 1894 1.025 255 - - 255 92 9,0 BitoiOIAIIII .• 1922 1.018 ' . . . 45 37 23 105 3S 3.7 

1.000-500 tou average % 9.8 

Fr- . . . . . . . 1924 999 138 15 u 175 63 6,3 Mttltllubro' . . . . 1924 9S9 15S - .._ zss 57 ,,a Cabo Prior. . . . IS91 gS6 145 - 34 179 64 6,5 Porlie. . . . . . . 1904 978 141 31 a3 195 70 1·• N•-i...ur . . . . 1925 967 168 - 168 6o 6,2 -s ....... . . . . . . 1922 g6a 240 47 22 309 Ill 11,5 E-li•. . . . . 18go 958 171 12 12 . 
Aru • . 195 70 1·3 . . . . . . 1911 957 358 
.lfU.t~. - - 358 129 13,5 . . . . rSS3 948 :no H.....,. - - 210 76 8,0 . . . . . 1919 942 234 76 31 341 123 13,1 -• 
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I 
- • ' I Water 

I Built Gross 
Water Ballast ill Ens. Tons Wator Ballast • 

Name of Ship Ballast in Per-
i in Tonnage 

Double I Fore- Aft· 

I 
in Ros. centage 

I Bottom i poalt peak Total Tons of Grou 
Tank Tank Tona 

. 
" 

·---1.ooo-5oo tons 

• ("""'i•w4): 
A rd111U11 • • . . . . j 1920 933 . 205 17 13 135 a, 9,1 
K0111 Bj~rw . . . . 1921 931 199 19 31 159 93 10,0 
wutto . . . . . . 1925 920 299 26 31 356 uS 13,9 
Glowusln Coo . . 1913 919 203 JO ... 247 8g 9.7 s.,, . . . . . . . 1904 919 282 - 10 192 105 11,4 
Bro. . . . . . 1901 goB .. , 30 .. 267 9«1 10,6 

• 

Glea Gairw . . . 1922 904 227. 46 46 )19 115 11,7 
Iril. . . . . . . . 1920 899 267 31 II )10 IU u ... 
Samlwo . . . . 1909 888 223 31 20 274 99 11,1 
Norllo Sloore . . . 1896 88o 99 - I) .... 45 J,l 
Glew Taaar ... . . 1920 876 16& 102 ' 273 g8 11,1 
A. K. Ferwslr""' . 1902 868 204 - - 104 73 e ... 
Broom jl11l • . 1915 854 16& IOJ )I 300 lOS 1:1,6 

H.J.Kyvig . . . 1921 849 140 - .. 162 J8 &,8 
Ardgla .. .. . . . . 1919 845 220 6o 49 J29 us 14,0 
T""rmaliw. . . . . 1898 835 186 26 - Ul 7& 9,1 
Carter lid• . . . . . 1917 824 r66 49 28 143 a7 10,6 
Kora . . . . rgo6 817 163 - 38 101 72 a,l 
Smndis. . . . . . 1920 81.5 171 ., & 232 84 10,3 

DyftaMo • . . . . 1920 Bog 162 40 - 101 73 g,r 
Elviwglow . . . . 1900 8oo r8r 62 - 143 87 JO,g 

0...... . . . . . 1909 793 84 20 22 u& 4S J,7 
Kowloai . . . . . 1910 792 1.58 39 9 2o6 74 9.3 
Ell,. . . . . . . 1907 786 237 39 26 302 109 13.9 cz,... . . . . . 1908 783 157 25 32 .... 77 g,l 
Re111U1 . . . . 1925 771 13 9 19 41 ., 1,0 
Pllldoris. . . . . 1913 770 r6g 30 .5 004 73 9., 
A lfris1011 • • . . . . 1919 763 136 37 - 173 62 I, I 
C""'bnlaa4 CoiiSI. . 1922 758 193 28 4 025 81 10,7 
Albwrw . . . 1904 758 190 23 19 232 84 11,1 

Bn"""' . . . . . . 1919 756 72 43 4 119 43 5o7 
El Ami•. . . . . . 1926 746 152 40 16 208 75 10,0 

Zagr1b. . . . . rgoa 732 95 - - 95 34 ...& 
W illlllmi114$>oldn . 1917 731 138 59 ' 202 73 JO,O 

New Pi011- • . . 1905 722 164 35 28 227 82 ..... 
K0111 Fro41 . . . . 1916 713 147 63 6 ••<I 78 10,9 

Blue Gal16011 • . . . 1924 712 149 55 31 235 a, 11,9 

um• . . . . . 1924 703 140 '' 28 22.5 8J 11,, 
Palria . . . . 1923 6g6 146 63 7 016 78 11,2 

Knri• . . . . . 1921 69• 140 27 - 167 6o 8,7 

SaMlw• . . . . 1917 683 170 ... .. a o6o 94 13,8 
Al,._4er. . . . 1918 674 151 25 30 2o6 74 11,0 

Trlflli11o . . . r883 671 225 - - 22.5 81 12,1 

Delplli•,.. . . . . . 1919 1>63 Jo6 3• 42 r8o 6.5 9.8 

Ro•afr•4. . . . . . rgo8 651 187 - - 187 67 JO,J 

c.""""'. . . . 18go 64.5 6& 26 r8 110 40 6,2 

Vl>rild • • . . . . r889 6J6 JO 10 10 50 18 2,8 

Ro&&...orl. . . . . 1907 627 150 .53 12 .. , 77 13,3 

Till Pri..uu • . . . rgoa 623 139 59 9 207 7.5 1:1,1 

Kloalifa . . . . . . 1903 6og 101 19 - 120 43 7,0 

M awdrall1 • . • . • 1919 6o6 20 12 - 32 12 2,0 

M t~rrll"""' • . . . . 1910 6oo 37 46 15 g8 3.5 ,,s 
Sltllll1illl Foru . . . rgol 592 120 38 - 158 57 9,6 

G,.,_,. • • . . . . 1915 ,a, 123 38 - r6o ,s 9.9 

Top.. . . . . . . 1920 577 125 44 19 188 68 11,8 

Pial Di1111n1. . . . 1919 .573 152 30 20 202 73 12,7 

Kiltloy. . . . . . . 1904 565 151 39 36 226 81 14.3 

04o11u. . . . . . . 1924 555 68 as 5 101 36 6,5 

A...W • . . . . . . 1919 549 136 43 7 r86 67 12,2 

JoUy K411. . . . . 1918 538 104 30 .. 138 50 9.3 

I.My Gmr. CoeloftW. 1904 .530 u6 40 10 176 63 11,9 

Wltllllplaiw. . . . . 1924 .523 99 33 22 154 " 10,5 

AlfrNHarrisow. . . 1920 518 ,. 70 - ... .... 8,6 

A- . . . . . . . 1903 5o6 88 18 20 126 4.5 8,9 

Wlullolllll/ • . . . . 191.5 500 102 34 30 16& 6o ~a.o 

-

• averase % 9,6 
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Ships buiU in I927· 

Water 
Water Ballast in Eng. Tons Water Ballast 

Groos Ballast in Per-
Name of Ship Tonnage Double Fore- Alt- in Reg. centage 

peak peak Total Tona of Gross 
Bottom -

Tank' Tank Tona 

11.000-10.000 tona: -
' 

A. PlltntiJ , . 12.SS7 1.710 97 S6 1.953 703 s.s . . . ( 

A. ran4or• 12.S3S r.S2l 117 s .. 2.022 728 5·1 . . . . . . . 
Clu•loi., • IO.j6o 1.724 54 113 1.891 6SI 6 ... . . . . . . . 

average % 5.9 

10.000-7.000 tona: 
Ciiri•lian 9·119 310 2SO 165 725 261 2,9 . . . . 
B111jami11 Franlilin • . S.513 l.of21 123 101 1.645 S92 1·0 
Pori H11011 . . S.2of3 I.S69 - 104 1.673 6o2 7·3 . . 
Pori Gi1b0r111 . . . S.22S loS69 - 104 1.673 6o2 1·3 
Kola Ra4ja . 7.166 1.342 54 S7 l.ofS3 534 1·5 
Riallo • . . . . . . . 7·098 1.245 121 ofO l.of06 so6 7.1 

Full.,. . . . . . . 7·057 1.245 121 ofO . 1.4o6 so6 7.2 

average% 6,6 
7.000-1.000 tona : 
Taronr• • . . 6.732 1.192 133 16o 1.4S5 535 7·9 
Pacific R1lia"u . . . 6,717 1.4So 154 147 1.781 6ofl 9oS 
SloaUJIIII • . . . 6.210 769 so So S99 324 ,,2 

lrogvoil • . . . . . . 6,210 769 so So S99 324 ,,2 

0~ 1111 N oorl . . . . . 6.076 9S6 So 133 1.199 432 7,1 , 
A.llli••,.4ar 1 . . . . . S·948 1.2ofl 32 1.273 of5S 1·1 s.,..,,."' . . . •· . 5~920 l.lofS - . 32 1.180 of25 7·2 
PIG.Uw . . . . . . . s.S87 1.170 63 z6 1.2S9 453 7.6 
Olym~• Marv. • . . ,5.612 1.215 126 33 1·374 495 s,s 
Colvmbi• Marv . . . . ,.612 1.21S 126 33 1.274 495 8,8 
s ...... . . . . . . . . .5·529 1,175 106 66 1·347 485 S,8 
Boi!IOOf' • . . . .5·41S 1.17S 106 66 - 1.347 .. ss S,9 
Cily of Woru11w . . . H69 1.073 rr6 96 1.285 of63 s.s 
A. •rio Jl 111lralia11 • . . . . 5-456 1·340 S9 18,5 1.614 5SI 10,6 
Siluwbul • . . . .5·302 l .. fl6 24of ,328 1.988 716 13.5 
SiiUWfii"OG . . . S·294 1 ... 16 244 ,328 1.988 716 13·.5 
A.r•bi•l•• • . . . . . .5·236 1.210 122 .33 1.36.5 '491 9.4 
144ullitli . . . . . ,5.205 l.of22 210 147 ' 1.779 640 12,,3 
D.ZVIIII . . . . . . . 5·193 1.009 8s 166 l.z6o 4.54 8,7 
Cily of Hor•for4 . . . ·S•IDI 976 92 - 1.068 384 1·5 
Willlillirlt • . . . . . ,.100 1.213 135 185 1 • .533 552 10,~ 

average % 8,9 

1.000-4.000 tona : 
11ap4 . . . . . . . . 4·978 7S2 71 61 884 318 6,4 
Umbwlligli. . . . . . 4·950 1.131 220 21.5 1.566 564 11,4 
Rom•" bY . . . . . 4.887 1.041 180 179 1.400 S04 10,3 
Trovlpool . . . 4.886 1.041 .180 179 1.400 .504 10,3 
K,,..;,.,lotl CoNrl • . • . . . 4.863 1.220 108 181 1.,5Dg S43 11,2 
Gr..Ullyliall . . . . . 4·761 1.4of0 91 126 1.6s7 .597 12,,5 
Tr.Z.-y . . . . . . . 4.689 1.199 110 166 1.47S 531 ll,3 
My10Ja • • . . . . . . . 4.6oz 1.001 108 155 l.z6.f 455 9.9 
0ri10fl . . . . . . . . . . 4.6ol 1.001 108 15.5 1.264 455 9.9 . 
R••iUiu . . . . . . . 4·.553 1.o5i - 129 1.180 42.5 9.3 
B111..U T-. . . . 4-4i4 1.072 126 209 1.407 507 U,j 
Roy.Z Cro- • . . • . . 4·364 1.188 120 lg8 1.,5o6 .542 12,4 cu-... . . . . . . . 4·364 1.188 120 lg8 1.,5o6 S42 12,4 r-iri• . . . . . . . . . . 4·337 1.07.5 13.5 rrs 1.32.5 477 11,0 
Td•o M-. . . . ; . 4.282 711 37 18 766 276 - 6,4 
Kooii•• M- -. . . . . 4·271 7o6 39 16 761 6,4 
PrHCUMIIUey 

274 . . . 
' . ... 212 994 12.5 247 1.366 492 U,7 1..., 5. E111birie01 . . . . . ... 16.f 1.347 171 318 1.836 661 15,8 BdiiJ. . . . • . . . . . . 4·117 1.0 .. 6 89 101 1.230 

T.Z.. 4·o83 
443 10,7 . . . . . . . . . . 401 81 32 i8,5 .514 4o.5 

average% 10,3 



-51-

Ships buill i" :19~ (continued). 

Water Ballast in Ens. To01 
\\'atcr 

Grou 
Water Ballast 

Name of Ship Ballast in Per-
ToDD&p 

Double Fore-

I 
Aft· in Reg. centage 

Bottom peak peak Total TODI of Grou 
Tank Tank Tone 

4.000-3.000 toaa: 
HiBkliff• . . . . . . . . . .s-847 987 59 170 I.U6 438 11,4 
CoUiUl, . . . . . . . . . . 3-Soo .S87 .ss 24 646 23) 6,1 • 
D""h111. . . . . . . . . . 3-789 778 97 100 97S 331 9.1 
H uelr~~ootl • . . . . . . . 3·744 900 So IJS 1.115 401 10,7 
Alee . . . . . . . . . . 3·711 581 71 129 781 281 7.6 
Jalabala. . . . . . . . . 3·610 8so as .so 96s 347 9.6 
Baro• Twud""'.Uit . . . . . 3-3.57 1.001 u.s 16o l.d4 461 13,8 
BrediSII , . . . . . . . . 3·3.52 973 83 140 1.11)6 431 12.9 

avrrago % 10,1 
3.000-2.000 toas: 
Mallaraja . . . . . • . . 2.89.5 742 62 a6 I .so 299 10,3 
Rot1do. . . . . . . . . . 2-7.50 747 164 100 1.011 364 IJ,I 
Mal~~~ro•. . . . . . . . . 2.699 8&8 130 1.54 1.102 397 14·7 
Klolli • . . . . . . . . 2.6.so 702 5• 16 770 277 10,4 
Cllollo Marv • . . . . . . . 2.613 378 24 II 414 149 5·7 
Clloet1 M~~~r•. . . . . . . 2.6o7 464 24 14 ,502 181 7,0 
Tlldo . . . . . . . . . 1.,519 444 - 59 503 181 1·• 
.lfr'""' . . . . . . . . 1-496 467 21 42 530 191 7o7 
.If tldrl M 'Yf'llltld . . . . 1-471 425 39 67 531 191 7o7 
Gro1ory Zit~IIVioff . . 1-418 s•.s 43 91 6,59 137 9,8 
Twtwislell Slali• • . . . . . 1-417 .525 43 91 659 137 g,l 
MU:IIeol TotiiSlry . . . 1-414 s•.s 43 91 6sg 137 9,8 
Twerill<lo Kreui• . . . 1.414 S2.S 43 91 6s9 137 o.s , ..... . . . . . . . . . . . 1.190 141 16 41 191 107 4o0 
GoutN . . . . . . . . . 2-110 542 62 S4 66o 238 11,2 

PtJIJutl . . . . . . . . . 2.061) S37 46 41 624 us 10,9 

Palra . . . . . . . . . a.o6s 537 46 41 624 u.s 10,9 
Willa""'. . . . . . 2.047 146 17 34 297 107 Sol 

averas•% IJ,:I 
2.000-1.000 toaa: 
KoyiiS&tl Mart~. . . . . . . 1.9'}8 456 44 36 536 193 9o7 
Kuraltllll&ll Meru . . . . . 1.996 456 44 36 536 193 9o7 
Mi••iP• . . . . . . . . ··977 193 . 57 6g 419 1,51 1·· 
Dr0t111i111 Aloxet1dri.., . 1.8S4 177 49 10 336 Ill 6,, 

SiiHwool • . . . . . . . . 1-799 369 52 17 438 lSI 8,8 

Sit~ab••B . . . . . . . . . 1-799 369 .sa 47 468 16a IJ,3 
Hoollef . . . . . . . . . . 1.630 211 12 ra 311 Ill 6.9 
Bruerf .. s . . . . •. ,7 340 22 II 371 134 a,s. 

Eddysla... . . . . . . . 1-571 304 45 7 3S6 ua 8,1 

Bri- . . . . . . . .. . . .. , . 347 84 68 499 &So 11,6 

Al•esor• . . . . . . . . . 1-,536 470 45 8o 59S 214 13,1J 

Lissa . . . . . . . . . . . a.,.a 390 - 130 sao la7 II,,S 

Aslau1 . . . . . . . . 1-509 405 29 19 463 167 I 1,1 

.Disllo. . . . . . . . . . . 1-496 116 26 9 lSI 54 3·6 
Rafl4 . . . . . . . . . . 1-322 351 - ... 399 144 10,9 

ROIIIIIIIA • . . . . . . . . 1.a8g 240 46 31 317 114 8,9 

Sir Dllflitl . . . . . . . 1-275 323 ISO 22 I 495 178 13,1J 
.• 

Ri•B . . . . . . . . . . . 1.249 3.51 - ... 399 144 11,5 

o.w- . . . . . . l.o63 232 70 53 355 ua 12,0 . . . . 
averaa•% 9o7 

l..ooo-500 foal: 
CASU. G.U.0t1 . . . . . . 8,52 171 64 37 271 g8 u.s 

TltaB_., . . . . . . . . 820 177 sa .so 265 9.5 11,6 

TltaDulta . . . . . . . . . 82o 177 sa 30 26.S 9.5 11,6 

KitlHI . . . . . . . . . . 775 197 31 21 249 90 11,6 

NIJSfiMart~ . . . . . . . . 6?3 lo8 17 8 133 4a 7·1 

Moylllle • . . . . . . . . 6.f2 165 26 20 211 76 u,a . 
so.ulllau . . . . . . . . . .525 54 30 33 117 42 8,0 

avnage% 10,,5 
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Annes IX. 
WATER-BALLAST SPACES IN GERMAN CARGO VESSELS. 

Fore- and After· Water-Ballast Spaces All Water-Ballast 
German Cargo Ships Spaces peak Tanks in Double Bottom . 

I 
Percentage of Percentage of 

I 
Percentage of· 

Grou Tonnage Gross Tonnage Gross Tonnage Gross Tonnage 
•' 

RJtOI&TRRRD Toxa: 

> 6.ooo. . . . . . . o,64 5.90 6,5-f 

... 000- 6.000 • . . . . . . . o,81 6,1-f 6,95 

J.OOO- ... 000. . . . . . J,O.f 6,gs 1·99 

1.000- 3-000- . . . 1,78 8.47 10,25 
~ 

< 1.000. . . . . . . . 1,9-f 9.76 11,70 

> 6 000 REGISTERED TONS GROSS (- + 17 000 cubic metres). -
Water-

Gross Peak Percentage Ballast In Percentage . 
No. Name of Vessel Tonnage. Tanks. of Gross Double of Gross 

Cub. m. Cub. m. Tonnage Bottom. Tons. 
- Cub. m. 

I L11h11 . . . . • 2of.074·4 106,5 O,of4 1.2gB ,5.39 

2 H~hll . . . . . . . . 19-415,8 95.5 0,49 1-139 5,87 

3 Hillll111bur1 . . 22.323,2 t8o,o o,81 1-342 6,01 

4 HfiUIIIIUill. ... 22.,588,2 1,53,1 . o,68 1.505 6,66 

5 Oliu11 . . . 22-336,8 t80,2 o,81 1.310 ,5,86 

6 a,,., Ill M ilr1 28.0ofi,O 201,3 0,72 1-341 4·78 

1 ou ... bur1 . . •·f-185,8 143·0 0,93 1.120 ... 63 
' 8 Ludlllllorlf • . . . 22.35.5·7 180,0 o,St 1-342 6,00 

9 LiPP• . . 22.236.3 70,,5 0,32 1-316 5.92 
10 M11i11 . . . . 21-,598 ... 136,0 0,63 •·54.5 1·'' 
II .CII~r . . . . 21.60,5,7 136,1 o,63 •·54.5. 1·'5 
12 Od~r . . . . ••·•••·s 107,0 O,of4 1.2g8 5.38 

-
0,64 ,5.90 

4-000-6.000 REGISTERED TONS GROSS(= + II.300-I7.000 cubic metres). 

Water-
Gross Peak Percentage Ballast In Percentage 

No. Name of Vessel Tonnage. Tanks. of Gross Double of Gross 
Cub. m. Cub. m. Tonnage Bottom. Tons 

Cub. m • 

. 
I G1rwi11 . . . . . . . u.Sog,o 45·0 0,38 769 6,51 
2 H•dd,.Aii•" . . '3·998,, 233.8 1,67 773 ,,, . 
3 llrt1M , . . . 15-496,7 93,2 o,6o 966 6,23 
4 G,_, . . . . 13.261,0 98,2 0,74 903 6,81 
5 Cia"' Ric/trtllrS • . . lof.632,8 79,2 0,,54 1.083 7·4° 
6 S••o•lris • 11-371·.5 Sof,O 0,47 46-f. 4,08 
7 Willl/tilld . . . ll.ofl3,3 94,0 o,82 846 7 .... 
8 V..,.,.m . .. 11.925,8 to8,o 0,91 498 of,l8 
9 u'"'"">' . . 16.,562,1 •63·4 1,59 899 5.43 

10 B""'l"' . . 13-726,1 59·3 0,43 780 5.68 
II G,m,.,,,. . . . • 15-576 ... 112,0 0,72 1.004 6 ... 5-
12 G~rfri4 . . 13-434·5 125,0 0,93 963 7·17 
13 B1rlr11rt1 Ri•lt-• . . 11.865,1 77-4 0,65 -917 7-73 
I of .c ... ,;. . . . . . 16.628,2 263·4 1,58 751 4·5• 
15 .Ciri<A • . . . . 14.100,3 231,8 1,6-f 748 5.31 
16 POIIi4oll. . . . . . r6.494.8 45·3 0,27 r.o56 6,of0 
17 R. 0. Rult-• . . 14-726,0 79,0 0,54 1.160 7.87 
18 Olylllpos • . . . . . 11-393,1 r66,o l,of5 Sof3 7·4° 19 M"""'" . . 1,5-501,,5 133·4 o,86 688 4·43 10 Bilbao • . . . 13·.591,1 ,56,8 0,42 &fo 4·7• 21 .c.,;. . . . 12,746,8 142,0 1,11 838 6,57 
u EU.....A. . . 11.780,9 42,0 0,36 766 6,so 
23 Niltoburl . . . . . 11.767,6 42,0 0,36 766 6,,50 
24 Milldlll . . 11.799.3 42,1 0,36 766 6,so 
2,5 .D.IIdwu . . . 12.020,9 74·4 0,62 ?66 6,37 26 R•l>o' • . . . . . 16.83s.o 144,0 . o,86 1.031 6,12 
27 Wi4o . . . . 16.8o6,5 144,0 o,86 1,031 6,13 28 z.w.n,, .. ,,. . . . 16.765.9 143.9 0,86 98of s.a7 -- --

0,81_ 6,14 I 
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3-0<>0-4.000 REGISTERED TONS GROSS ( = + 8.soo-II.JOO cubic metres). 

I 
I 

Water-
Gross Peak 

I 
Percentage Ballut ill Percentage 

No. Name of Vessel Tonnage. Tanlu. of Groos Double of Groos 
• Cub. m. Cub. m. 

I 
Tonnage I Bottom. Ton1 

I Cub. m. 

I I 
2 Mii"' . . . 11.235·4 ra6.o 1,13 815 7·•5 
3 Escltns~•i• . 9·356.4 82.3 0,88 6.f0 6,S,. • 
4 Desi . 9.610,4 49,0 O,JI ]20 7.49 
5 Cl111U Hone . . 9-540·4 92.5 0,97 475 4·98 
6 I N01'4 Sc~Z.slllit . . 9-543.2 92,0 0,97 475 4·98 
7 Trw4• • . . . . 10.671,6 47·0 0,44 866 8,11 

Wi,.frie4 . 
' 

10.625,6 102,0 o,g6 81)0 8,38 
8 Witbnl . . . . 10.333.9 93,0 0,1)0 196 8,6] 

9 oz1,. s; ....... . 9-482,1 1]2,0 1,81 696 7·34 
10 Ursulll su-s • . 9-482,1 171,0 1,8o 696 J.l4 
II Ilon11 Sie"'"s . 9-187·4 170,0 1,85 696 ].58 
12 s .... ,,. TltniSII . 10.995.3 8o,o 0,]3 7o6 6,42 

13 N01'4su . . 10.807·4 12,5,0 I,IJ , 931 1,61 

14 Mari11 Hor11 . 9.086,5 75.0 o,83 553 6,01) 

15 Arvcu. . . 9.515,8 61,7 o,6s 398 p8 

--
1,04 6,QJ 

1.000-3.000 REGISTERED TONS GROSS {== + 2.goo-8.,500 cub!c metres). 

Water-
Grooa Peak Percentage Ballut In Percentage 

No. Name of Vessel Tonnage. Tanlu of Grooo Double of Groao 
Cub. m. Cub. m. Tonnase Bottom. Tone 

Cub. m. 

I Tltnesi11 L. M. RIUs . 4·799.7 93.7 1.95 ,..a 9.33 

2 Tilly L. M. Russ • . 4·532.3 93.7 2,06 48o IO,J9 

3 WIJllw L. M. Russ . . 4·356.9 93.9 2,1, 407 9.34 

4 Ils1 L. M. Russ . . . 4-532.3 93.7 2,o6 462 10,19 

5 Helg11 L. M. Russ . . 4·840,0 94·1 1,96 435 8,911 

6 Clar11 L.M. Russ • . . 4·J31,9 IOJ,J 2·37 510 11,04 

7 Hel6111 Huto Sli1111U 14 . 4·916,0 126,0 2,56 391 ].95 

8 VetesiJCJJ . . . . . . 4·436.3 3··4 0,8] 2911 6.74 

9 A besri11i11 . . . . . 4·434·9 38·4 0,86 298 6,]1 

10 A lex•11rlri11 • . . . . . . 4·463.9 38.4 o,86 298 6,68 

II Arlw x,.,..,...,.,.,. . . 8.4¢.7 16],0 1,1)6 617 ],26 

12 Arlll . . . . . . . . 6-947.1 100,0 l,of4 609 a,,, 
13 ArCIIrli11 . . . . . . . . 3-91],6 2],0 0,59 314 1,02 

14 A .... el. • 3-01],3 37·0 1,2] 281 9.31 . . . . . . . 
15 A"'bri11 . . . . . . . . 3-910,8 23,0 0,59 314 8,03 

16 Ali-Heitlelbert . . . . 3-313·4 9J,O 2,8] 3o6 9.24 

17 AMpd TJJysslfl. . . . . 6.633.9 191,0 2,81t 524 7·90 

18 Astllr4 . . . . . . . 6.J6J,tf 123,0 J,lt 442 6,53 

19 Eu• • . . . . . . . . 4-259.9 62,0 1,46 411 9,6, 

20 £ ........ s .... ,.. . . . 7-21],2 186,o •. ,a so& 7,01 

21 £4rrtu114 HMto Slit~tul 4 . 6.202,4 lo6,o 1,71 415 6.69 

22 £4"'"114 HIJI• • . . . . 3-Jo&.o 71,0 1,1)2 327 • ••• 
23 Diotu • . . . . . . . . 3·136,8 72,0 2,30 285 9.09 

24 Deicu Ric.._, . . . 4·395.9 46,0 r,o5 393 8.94 

25 Difler Hvto Slit111U 12 . 7.210,0 174·0 2,41 647 ..97 

" 1,]8 •• 47 . 
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< I.OOO REGISTERED TONS GROSS (= + 2.900 cubic metres). 

' Water-

Grooa Peak Percentage Ballast in Percentage 

No. Name of Veuel Tonnage. Tanks. of Gross Double ·of Gross 

Cab, m. Cab. m. Tonnage Bottom. Tona 
Cab. m. 

I Alllli,.. Ru11 • . . ' . . :1.798.9 66,0 :1,36 312,6 ·JI,17 

<I NQrflbll'l . . . . 2.780,4 66,o 2,37 . 31Z,O 11,22 

3 CArisllo R..,, . . 2.761,9 so,o 1,81 313,0 11,33 

4 A., ... . . . 2-730·3 2,5,0 0,92· 270,0 9.89 

5 As11Jrl1. . . . 1.792,7 10,0 o,5·6 132,0 7·36 
6 A rflol4 Ko.pA• 2.126,5 33·0 1,55 188,o 8,84 

7 A"t'l" . 1.445,2 23,0 1,59 , 148,0 10,:14 
8 F 1hmtJrfl . 2.716,8 82,0 3·~ 200,0 7.36 

9 Gi11ltJ 5&11r~tl~r • . .. 2.716,8 82,0 3,02 200,0 7.36 
10 Albalro11. . 2.789.9 61,0 - 2,19 313,0 - 11,22 

II c,.,,,,. R..,, . :~.816,3 69,0 :1,45 303,0 10,76 
ra Carl Gortls . . . . . 2-554·8 75,0 2,94 270,0 10,57 
13 BQrg•mllslll' ES<hlflburg 2.072,5 14,0 o,68 '217,0 10,47 
14 Marga,ll . . . 2.796.3 56,o 2,00 286,o 10,23 
15 BusstJrtl • :1.793,5 56,0 2,00 286,o 10,23 
16 Bralr1 • . . 1-748,0 53,0 3·03 142,0 8,12 

17 c,,.Dfl . . . 2.6.8,5 45,0 1,70 284,0 10,72.. 
18 Cofllul Cortls . . 2.693.9 37,0 1,37 248,o 9,21 
19 M;,.,.,. Cortls 2.693·7 37·<! 1,37 z48,o 9,21 
20 5<1tllswil . . . 2-450,9 83,0 3·39 21g,o 8,94 
21 Olio Cortls • :~.566,1 75,0 2,92' 36o,o . I 14,03 

DoUtJrl 
. 

22 . . . . . 1.51,.,5 67,0 4·42 147·0 9,71 
23 51111<1 w.,,. . . . .. . . Z-450,4 32,0 1,31 2ra,5 8,67 
24 PrimtJ, . . . . . 2.450,7 32,0 1,31 21:1,5 8,67 
25 E,.,. . . . . . . Z-450,7 32,0 1,31 212,5 8,67 
26 ElistJbll . . • . . 1.657.6 . 2,5,0 1,,51 134·0 8,o8 
27 EII~~~Jrtl . . . . :1.824,2 Ig,o 0,67 193,0 6,83 
:zB Gotlt~fltl . . . . :~.805,0 70,0 2,50 286,0 10,20 
29 S&ltWtJfl . . . :z.i8s,6 • 20,0 0,72 287,0 10,30 
30 HtJimslall . . . . :1.305,6 zS,o 1,21 l03,0 13,14 

( .. 
1,94 9.76 



Allnex X. 

LAWS AND REGULATIONS IN FORCE IN FRANCE CONCERNING THE RATIONS 
CARRIED ON BOARD SHIP. 

(a) Altncut 31 OF THE 1..\w OF APRIL I1fH, 1907. 

Ralimaiflg of Ships' Cr~Ws. 

A shi~v.:ner is prohibited from contracting with the master or any of the ship's officers 
for the ratiorung of the crew for a fixed sum. 

The food ~ed for the crew must be sound, of good quality, sufficient in quantity, and suit· 
able to the conditions of the voyage. 

The ingredients of the rations issued must be equivalent to those laid down for seamen of 
the Navy. ~o enable this regulation to be complied with and its execution to be checked a sche
dule of eqwvalents will be published· in a ministerial decree; this schedule will also l~y down 
the maximum r~tions of alcoholic liquor which may be carried and distributed. 

The a~oresa1d schedule of equivalents and the ingredients of the rations must be permanently 
posted up m the quarters of the crew. Whenever rations are issued the deck hands and the engine
room hands will alternately select one of tbeir number to check the amounts. 

Whenever a reduction of the rations is ordered by the master- except in case of fore• ffl4j6t4rf 
or of ~e liquor. ration being cut ~s a punish~ent, under the Decree of 1\lnrch 4th, 185a - the 
crew will be entitled to compensation proportiOnate to the amount of the reduction. 

The circumstances constituting fore. majetll'l must be recorded in a minute to be signed by 
the master, the ship's doctor if any, and two representatives of the crew, as Indicated above. 

(b) EXTRACT FROM TBE REGULAnONS OF MAY I7TH, 1909, ARTICLE 71. 

RaJi0111 aflll Supplies. 

It is the duty of the Inspector of Maritime Shipping to satisfy himself as to the condition 
of food carried on board and of its packing. 

He must see that articles made of dried flour, and biscuits, are kept in hermetically sealed 
tins or water-tight barrels, that wine is kept in the tuns in which it. was shipped, and that the 
latter are put in well-ventilated storerooms, in as cool a place as possible. 

If he has any doubts regarding the quality of any articles of diet - meat, tinned foods or 
liquor - he may order samples to be taken and analyses or other tests to be carried out, as he 
thinks fit. 

Live cattle carried as food must be inspected before embarkation and must fulfil all the 
conditions necessary to enable them to yield good meat. The supplies of fresh vegetables mu.~t be 
made up, or renewed if necessary, whenever the ship touches at a port; the in.~pector must satisfy 
himself as often as possible that this regulation is being complied with. 

:rhe inspector must see that the schedule of equivalents, as laid down in the decree concerning 
rations, and the ingredients of the rations are permanently posted up in the qunrtera of the crew 
as laid down in paragraph 4 of Article 3I of the law. 

When proceeding to satisfy himself that the supplies carried are sufficient for the .Passage, 
the inspector must bear in mind that the circumstances and contingencies of navigation may 
always lead to a voyage or passage (the word "passage" being understood to mean the voyage 
from one port of call to anothe~, or to the final destinatiod) being prolonged far beyon~ the n_ormal 
period. He must therefore reqwre that, apart from the amounts necessary to comply Wlth Art1cle 3I 
of the law for the normal duration of the passage, the ship should also carry a reserve of aupplies 
which should be, speaking generally, on the following scale: · 

In the case of a stenrnship Ute additionai reserves should be equal to: . . 

For passages of less than S days, the amount of the normal rations; 

For passages of S-IS days, one-half of the normal amount, with a minimum of 
S days' rations; 

For passages of more than IS days, one-half of the normal amount, with a minimum 
of 8 days' rations. 

In the case of a sailing vessel the additional reserves must be equal to: 
For passages of less than IO days, the normal amount of rations; 

For passages of Io-30 days, one-half the normal amount, with a minimum of IO days' 
rations; 

For passages of 30 days and upwards, one-third of the normal amount, with 15 daY!'' 
rations as a minim11Dl. -



,, 
. Wh~n the ship;s course will lie through waters north of Latitude 5«?0 ~· or south. of Latitu~e 

5oo S. sufficient reserve of food must be carried. to ena~le ~e normal ration;; to ~ mcreased m 
the proportion laid down by the Decree concernmg Rations JSsued under Article 31 of the above-
mentioned law. · 

In calculating the amounts of food carried, provision must also be made for the extra rations 
allowed to firemen and stokers for every watch in the stokehold. . . ' 

In passenger ships the crew must receive bread rations on the same scale as the p~engers. 
The daily ration of sailors carried as passengers must be exactly on the same scale as that 

of the crew. · 
The inspector must also satisfy himself as to the condition of the mess utensils and that 

measures are taken to ensure that in the daily issue of rations, which must be made in the presence 
of one of the ship's officers, the correct quantities are delivered. · 

The inspector must also make sure that the various receptacles used for drinking-water are 
thoroughly cleaned at least every three months, as laid down by paragraph 10 of.Article 31 of 
the Regulations, that they have not suffered any damage or deterioration which would make 
them unsuitable for the purpose, and that the water tanks, butts, barrels, etc., are kept in good 
order and perfectly clean. . 

In the case of outward-bound vessels he must see that the drinking-water tanks contain a 
.supply of 5 litre~ per head per day, and that the water has been obtained from a satisfactory 
source. · 

He will have the plant for distilling sea-water - which has to be carried under Article 32 
of the Regulations in vessels making long voyages, equipped with a boiler and carrying a crew 
of more than 30 men - periodically taken down and inspected . 

. If he is satisfied that it is in good working order he may authoriSe the'supply of fresh water 
carrie~ to be reduced to ~seal~ of 31/ 1 litres per head per day. · 

Fmally, he must satlsfy h1mself that arrangements are made to allow of 10 litres of fresh 
water being issued at every watch to all engine-room hands for personal cleanliness, and the same 
amount once a week to aU men of the crew for washing clothes (as provided for in paragraphs 5 
and 6 of Article 17 of the Regulations). 



Annex XI. · 

RESULTS OF COMPARATIVE CALCULATIONS ON THE BASIS OF 

THE EXISTING RULES AND OF THE PROPOSED RULES. 

< 

A. · Foa FoRTY-TilllEB BRITISH Vassai.a. 

B. FOR TEH NETBER!.AHDS VESSELl: 

C. FoR Foua. GERIIAH VESSELS. 

D. FoR FIVE NoRWEGIAN VusJU.S. 

Ezpl4nalicm of Abbrm.tionl: 

E - According to existing ru1ca. 

. P - · According to propoaed rules. 



A. FORTY-THREE'. 

Item• of Grotoe ToDDage · . • 
Poop 

Light 
Type Rate . Fore- HDa-. . Hatch- and 

UDder- 'Tween Bridge or air 
dec:k decb cutle break etc. -ya 

spaces 

• • .. 
E 3 .. f32,63 4o14 - 49.90 92,33 149.94 -I Cargo eteem -
p 3-f32.~3 4o14' - 49.90 92.33 149.94 -- • - - -- - -- 6,68 Pluenger and E 962,26 - 29,46 - - 148.69 23,19 3 

cargo eteam p g63,26 -. 29,46 - - 148,69 6,68 23,19 

- - - - - - --· -- -
3 Pluenger eteam E 13.829.30 24.204,05 420,30 9.088,20 - 7-185.34 - 1.823,89 

p 13.829,30 24.204,05 420,30 9.088,20 - 7-J85.34 - 1.823,89 

- - - - - --· --· -
4 Pueen~er eteam E 17.996,64 10.411,25 4·655.41 6.6 .. 2,35 79,66 4·368,48 - 1-493,20 

p 17-996,64 10.411,25 4·897,29 . 6.642,35 79.66 4-368,48 - 1-493,20 

-- - --· - - - - -
5 Pusenger steam E 1,164.59 - 362,43 353.56 111~00 130,13 - 169,17 

p 1.164.59. - 366,14 353.56 111,00 130,13 - 169,.17 

--· ·--· - . . . - - -
6 Pauengereteam E :ng,02 - - - 5,20 61,81 - 30,32 

p 219,02 - - - ,5,20 61,81 - 30,32 

-· ·-· . - . - -
7 Cargo(ollin E 15.664,79 - 54.38 89,51 - 469.45 - rs8,25 

balk) Iteam p 15.664.79 - 54,38 89,51 - 469.45 - 125,02 

···-. -· . . - - . - - . . 
8 Cargo (oil in E 6.760,65 - 127,88 1og,o8 203,73 202,61 - -

balk) steam p 6.760,65 - 127,88 109,08 203,73 202,61 - --· ·-· -· . -
9· Cargoaall . E 174·73 - - - - ..... 14,58 -

p 174·73 - - - - ..... 14,58 --- ·-· - - . - -
IO Cargo (oil in E 5·772,33 - 57-78 79,26 256,67 61,15 9.14 -

bulk) 1team p 5·712,35 - 57·78 79,26 256,67 61;15 9,14 --· ·-· -. -- - - - - - . 
II Cargo (oil in E 6.343.62 - 92,03 169.37 13·59 - 102,30 - r68,8o 

bulk) Iteam p 6.343.62 - - 92,03 169.37 73.59 102,30 ,- 138,51 
-· - . - - --

12 Pusenger steam E u.u9,75 - 2.366,83 3,227,14 r68,95 2.058,83 - -
P· 12,119,75 - 2.463,67 3·227,14 168,95 2.058,83 - --- . - - . 

13 Passenger steam E 7.667,69 5·700,21 198,25 1-492,15. - r.142,25 83,15 316,81 . 
p 7.667,69 5·700,22 198,25 1.492,15 - 1.142,25 83,15 316,81 

-· ·--·---- . . . . ----· 
14 Pusenger steam E 8.362,12 6.096,97 2.184,01 1.239,13 - 2.240,84 - -p 8.362,U 6.og6,97 2.444.34 1.237.89 - 2.240,84 - ---- . . . - -
15 Passenger and E 6.306,32 - 129,13 6n,16 191,17 2Dg,62 35·54 103,66 

cargo1team p 6.3o6.32 - 131.79 6u,r6 191,17 209,62 35.54 94.56 - - -
16 Cargo steam E 4·831,19 - 83,20 - 29,61 158,67 •3.50 -·P 4·831,19 - 83,20 - 29,61 158,67 23.50 -- - . -
17 Cargo steam E 4.465,76 - 6o,l2 3.78 97.71 141,40 56,10 35.45 p . .,.65,76 - 6o,Ia 3.78 97.71 141,40 56,10 29,61 - -· . . 
r8 Cargo steam E 4·036,84 1.358.511 - - - 130,69 311.55 50,09 

p 4-036,84 1.358,511 - - - 130,69 311.55 50,09 -- - -Ill Cargo (oil in E 6.190,21 - 52.71 - - 663,61 - -balk) Iteam p 6.190,21 - 52,71 - - 663,61 - -- ·-- -
20 Cargo {oil in E ]80,73 - 23,30 - - 50,36 29,56 14;ao 23,66 bulk) 1team p 380,73 - 23.30 - 25,03 29,56 14,8o 46.36 : - . - . -. . . . 
21 Cargo (oll in E 4-715,74 - 16,69 107,03 158,05 6oz,04 5.46 I -balk) Iteam p 4-715,74 - 16,69 107,03 158,o5 6o2,0of . 5.46 -

I - . . - -21 Passenger motor E 6.155.66 s.B81,67 2.173.23 3·787.77 320,18 
I 

.. _ 
767.90 -p 6.155,66 s.881,67 2.295.07 3-787.77 - ?67.90 320,18 



IIRITISH VESSELS.: 

. 
DeductiODa from Grooa T011up • ' Per- . l"w- Muter'a 

c-. c:entqe Net ~tap AUowai.ce IICCOIIIIO. 
TOIUI&p in~ to~U~Ap lor Crew Charta. Boea. Remarb or or propelliq •tan.. d d apace 

Chain locbr, po-
etc. Water • ballut, etc. .. 

'. a.7z8,9i .t.68j,j8 - 173.26 110,65 59.45 0 
•728,9i 1.6,1,24 o.u 173.26 uo,6,s 66,79 

~ 

1.1,o,aa 653 • .S2 - 443.29 64.17 9,30 Bit. chain locker. 0 
l.l,o,z8 645,26 1,:&6 443.29 64.17 17 • .s6 P. P. allowaace 1% timeo Eftllne Room. - . 

.s6.551,o8 26.369.$7 - :&6,093.88 3·548,6.s .538.98 P. P. allowance 1% tim .. E. R. 
56.5,s1,o8 

0 
26.148,62 o,S. :&6,093.88 H41,6,s 759.93 Lar .. chain locker. 

- •••4-·-

4$·646.99 + 2o.8oo,35 + 21.318,48 3·1.52,12 376.04 P. P. allowance 1% tlmea E. R. 
4$.888,87' 0,53 20.888,26 0,42 21-373.15 3-1.52,12 47'-34 Lon1 forocaatle. 

Lar .. chala locker. - -:&.290,88 + 916,63 '+ 1.115,.56 149.81 lo8,88 
:&.294.59 . 0,16 9ar,8o 0,56 1.10,,10 149,81 llj,88 P. P. allowance 1% tim .. E. Jt. - --316,3$ 133.64 - I.S4.95 18,20 9.56 P. P. allowance 1'/• tlmoa E. R. 0 

316,3.S 133.39 0,18 152,22 18,20 11,54 . -·-16.436.38 - 9.642.90 - 5-2,59.64 .sn., I.Oat,og 
16.403,15 0,22 9-.56,5,83 o,8o 5-279,- 511.7$ 1.076.$7 

7·403,9$ 4.:&82,82 - •-369.:&6 367,00 384,87 ' 
0 

7·403,95 4·270,76 0,39 •-369.:&6 367,00 • 401,79 

. J89.7.S I,S7,JI - - 22,15 10,09 0 
189,75 1$.5.93 1,00 - 22,15 11,67 . 

6.236.3.5 
. 

3-9.51,46 1-99.5.63 . - 1,50,,57 138.69 0 
6.:&36.35 3-939.91 0,28 1.99,5.63 1,50,,57 1,50,24 . . 
6.949.71 - 4.183 • .57 - 2.:&:&3.91 278,81 263.42 
6.919,42 0,43 4·138.90 l,o6 2.214,21 278,81 287,jO 

~ . 
19.9fi,JO + za.oa7,.50 + 6.381,:&8 1.309,81 122,91 Lon1 foreea~tla. 
20.038,34 0,48' 12.0,53.23 0,21 6.412,27 1-309,81 163,03 Eot. cbala lockll'. -- - -" 
r6.6oo,,s2 9-278,88 - 6.034.79 1.046,89 239.96 Enlinoor'o ator•room rutricted. 
16.6oo,,S2 

0 
6.10,.78 1.o46,8g :&6g,6o Eot. cbala locker. 9-17$,25 1,11 

P. P. allowaace 1'/6 tim .. E. R. 

20:123,07 + n.881,44 +' 6.439.38 l.4.s6.36 34.5.89 1..0111 fonc:utle. 
20.382,16 1,28 J2.01f,of3 1,1:1 6.522,29 1.4J6,36 )Bg,o8 -
7·.S86,6o 

. 
4·794.87 :&.427.71 294,86 69,16 Hipped tank aad larso chain locker • - -

7·JBo,l6 o,o8 4·756.92 0,84 :&.425,6o 294,86 102,78 

5-126,17 3-144.14 - 1.640,37 195.09 146,57 
j.l26,17 

0 
3-132.38 0,37 1.640,37 195.09 158,3J 

-
4.86o,32 2.gg6,14 - •·.SS5.30 149 • .!14 1.!19.34 
•. 86o,32 

0 
2-977,67 o,61 •·.55.!1·30 149.54 177,11 

- -
j.61J,76 

.. 
4·277,29 - 1.0,57,89 1$7-I.S 123.43 P. P. allowaaca 1% tim11 actaal E. H. 

j.61.S,76 
0 

4·273.78 o,o8 1.o.so,88 .1$7,15 133.95 
. 

6.9o6 • .S3 4 •• 38,6.s - 2.210,09 295.86 161,93 
0 

4-:&12,44 0,61 2~210,09 29.!1.86 188,14 6.9o6 • .53 

j22,41 - 183.39 - 223.72 ••. a. 73.46 P. P. allowaJiu reetrtcted u per U.S.A • 

218,77 41,84 82,?:& 1907· -$19.78 o • .s 176,45 3.79 

j.Cioj,OI 3·444·o6 - 1-793.6o 23:&,0.!1 13.!1.30 
0 

j.6o.5,ol 3·428,84 0,44 1-793.6o 232,0.!1 lj0,.!12 

11,281,19 + • 6.10,,6.!1 t-t37,18 26o,39 1..0111 fDrocutle . Jg.o86.41 + - 6.t.f6.64 1 .. f37,18 303.93 19.2o8,25 0,64 11.320 • .50 0,3.5 
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Items of Gross Tcnmage 

I Light 
Type Rule Fore-

Poop Houses, Hatch- and 
Under- 'T- Bridge or air 
deck decka castle break etc. ways . spaces -

- • 
Cargo motor E .p63.79 29,96 - 73-55 268,81 - -23 - -p .p63.79 29,96 73-55 268,81 - -- - -- ---- - - - • 
Puaenger and E 9,093,89 3.o62,o6 f4•1.874o55 f.562,3o - 825,20 - -24 

cargo ateam p 9.093.89 3,062,06 2.062,42 1.562,30 - 825,20 -
- - - - ---- ...... _ .. - -

Cargo steam E 89.43 26,13 - 215,13 80,07 -25 .5-440,53 -
p .5-440,53 89,43 26,13 - 215.~ 80,07 -- - --- ---- - - -

26 Cargo (oil in E 2.298,29 - 25,14 52,84 173.6o 557,61 - 55,81 

bulk) ateam p ::1.298,29 - 25,14 ,52,84 173,6o 557,61 - 55~81 
--- ---- - - -

27 Cargoateam E ... 207,87 - 23,98 - .IO.f,37 182,22 - 89,11 
p ... 207,87 - • 23,98 - 104,37 182,22 - 89,11 

--- --- - - - -
28 Passenger and E 6.768,82 2.192,5.5 

' 
65,76 707,67 34.!1,13 488,45 15,07 ~ 

cargoateam p 6.768,82 2.192,55 65,76 707,67 344·53 4ss,,., _15.P7 -
--- --- - - - - -

29 Cargoateam E 4-827,94 - 106,50 - - 364·78 - -
p 4-827.,94 - 106,50 - - 364·78 - -

- --- - - - -
30 Cargo (oil) E 6.4oo,u - 93.75 170,73 131,62 104,31 - 42.39 

a team p 6,-fOO,II - 93.75 170,73 131,25 104,31 - 42.39 

- -- - - -
31 Passenger ateam E 5-498.53 2.072,73 1.281,53 982,96 469,25 68o,38 - 532,70 

p ,5.498.53 2.072,73 l-393.90 982,96 469,25 680,38 - 532,70 

-- --- - - -
32 CargoatPam E 4.285,34 . - - 63.S7 •3.72 - ...... so 11,19 -

p 4.285,34 - 63.57 13.72 - ...... so 17,19 --- --· - - - - - .. 
33 Cargoateam .E 4-636,65 - 67,13 5,06 17.13 103·76 36.3.5 -

p 4-636,65 - 67,13 5.o6 •7·73 103·76 36.35 -- -- - . -
34 Cargoateam E 1-390,61 - 4·57 2,65 38,70 49.71 31,96 -

p 1.390,61 - 4.S7 2,65 38.70 49.71 31,96 ---- -- - -
3S Cargo steam E 5.66 .. ,8 .. 1.818,98 - 1.Jo8,70 - 358.84 27,87 -

p 5.664,84 . t.818,g8 - z.1o8,7o - 3$8,84 - --- --- . - - -. 
36 Tra wier a team E 308,96 - I,S4 - •7·44 7-48 - 13,98 

p 308,96 - I,S4 - u.s .. 7-48 - 19,58 - - -- - -
37 Cargoateam E . 570,38 - 27,17 19,81 94.S9 - 3?.33 32,99 

p S70.38 - 27,17 19,81 62,94 - 37.33 64,64 -- - ----
38 Cargo steam E 2.13S.s5 - s6,o8 - - 26o,4s s . .c• 21,,56 

p 2.13.!1.55 - s6,o8 - - 26o,45 8,42 2z,s6 

.. 

- - - - -
39 Cargoateam E 3·403,77 - 7.6 .. - 271,02 94·.54 138,26 -p 3·403,77 - 7.6 .. - 271,02 94·.54 138,26 -

. --- -- . - - -
40 Cargo ateam E 1,723,12 - 75.37 - 83,68 563,89 - -.. 

p 1.723,12 - 75.37 - 83,68 s63,89 - -
-·- --- -

41 Catgoateam E •·742,83 - s.6o - 53.94 ,526,39 - 65,58 p 1-742,83 
.. . - ,,6o - 53·94 526,39 - 65,69 - - . 

4'~ Catgoateam E 1.638,04 - 43·9• - 1,51,46 82,28 10,37 -p 1.638.a,. - 43.92 .. - U.f,3.5 82,28 10,37 41,25 - . -- -
43 P-gerand -E 7,887,91 ·2.307.96 143.99 838,21 141,7.5 999.99 13,23 -cargo •team p ,.887.91 2.307,96 143.99 838,21 •41.75 999.99. 13,23 
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• " Dedactiou from Grooe Toau.p 

Per- • Per- I Muter .. 
~ ..... centage centap • 

Net Allowance ac:com•. 
Tonnage inc:reue 

. tonnage inc:reue f« Cnw Cbarts. &... Remarb or or propelling ·-d decreue 
apace 

Cbaia loebr. po- etc. Water 
ba1lut, eto. 

l, • 
4·536,11 1.694,20 - •·4.SI,,S6 a36.37 153.98 0 
4~6,11 2.672,29 0,81 '·451.56 •36·37 175.89 

• -
16,18,00 + 9.789.45 + 5·253.76 z.n8,,s7 a.s6,u • 
z6.6o,s,87 1,14 . 9.884.49 0,97 5-31.),88 1.ua,57 a88,93 Lone for.eaatle. 

-
,s.8s•.29 3·645.76 - 1.871,41 138,ao 94.91 0 
,s.851,29 3-623.94 o,6o 1.8,a,ofl 238,ao 116.74 

·-
3-163,29 1.671,45 - 1.012,1..5 199.!'6 a8o,53 Special type eacMAI" water-ballp.~t 0 
3-163,29 •-575.31 5.75 1.012,:1' 199,o6 376,67 arrllnsemenbo. 

4·6o7 • .S.S 2.810,04 - '·474·4• 191,64 131.43 0 

~ 
4·6o7 • .S.S 2.797.8o 0,44 '·474·4• 191,64 143.69 

·I---
1o.,s83,45 - 6.527,24 - 3·386,70 494.91 17of,6o 
1o.582,85 o • .s7 6.,SI0,21 0,2.5 3·386,41 494.91 191,91 
--- - -

5-299,22 3 091.44 - 1.695.75 279,00 2JJ,03 0 
5-299,22 3·070,19 o,68 1-695.75 179,00 2!!7.97 

- . 
6.9of2,91 - •. 100,20 - 2.221,73 277.53 343.45 
6.9of2,.S4 0,00,5 ... o68.7.s o,,. 2.221,73 277.53 374.90 

- -
u.518,o8 + 6.013.76 + 4-004.72 76o,1o 139.50 Lone foncutle. 
11.630,45 0,96 6.059,15 0,75 ... 648.70 76o,ro 16a,;o P. P. allowance 1% tamee E. R. . 

4-52of,32 2.8oS,O. - ...... ,.,a 167,23 101,27 0 
4·5'lof,32 •. ,86,16 0,78 1-447.78 167,23 123,15 

- . - - .. -. 
.of.866,68 2-999,26 - 1-557.34 139.58 170,50 

~. 0 
... 866,68 2.990.97 0,27 •·557.34 139.58 178,79 

- - . - -
1.518,20 0 893,00 - 485,82 ,, .. 62,17 
1.518,20 + 885,75 o,81 485,82 77,11 69.5• 

. -
8.979,23 5.6o3,93 - 2.873.35 4o8,58 93.37 0 
8.979,23 5·591,98 0,21 2.873.35 ofo8,,s8 105,31 

-
349.40 145.91 - 172,25 16,35 14,89 Propolllne power allowance 1% timet E.R. 

0 
349.40 142,30 2,47 170,64 16,)5 ~0,11 

782,27 391,98 - 331,15 49.53 27,61 P. P. allowance 1% tlmeo E. R. 
0 

782,27 388,34 0,93 313,15 49.53 31,25 
. 

2.of82,o6 0 1.813,45 - 4s5,66 13,14 1,59,81 Spacial type- oelf·dlocharalna colller wltb 

2.482,o6 + 1.688,77 6,87 481,29 23,14 288,86 esceuln water· ballut arraosemento. 
Service on Canadian Lakee. 
P. P.allowance 1% timeo E, R. 

- . 
3·915,23 1.969.59 + 1.252,87 218,36 474.39 Special type with win1 water· ballaat arranse-

0 
2.J99.46 21,82 1.252,87 218,36 4of,52 menu. The water· ballaat allowance Ia 3-915,23 

reotricted by extent of ullular double 
bottom • 

. 
2.4of6,o6 ..... 6.48 - 782.74 153.87 262,97 Special type - oil-carryine with eaceoaive 

0 
1.158,83 ,82,74 153.87 350.59 water-ballaat arrangemenb at aidee. 2.4of6,o6 7·00 

Senilce on Gull of Maracaibo . 
. -

2-394.34 0 1.243.33 - . 766,19 J29,05 25J,77 do. 

2.394.45 - 1.185,57 ... .so ?66,21 129,0.5 313,5Z 

r 
1.926,07 + 1.149.38 + 616,34 91,29 69,o6 Water ballast limited by extent of r.ellular 

1.930,17 0,21 1.200,12 4.41 617,65 91,29 1,5,4) doubla bottom. No Boauwaln'e etore. 

12.333.04 0 7.~04.32 - 3·946 • .57 737,0~ 34 .•• 10 -

12.333.04 + ,.2go,69 0,18 • 3·946.57 i 731.0S I 358.73 I 



E 
p 

Under-
deck 

711.95 
7U,95 

-·.sa- . • 

B. TEN DUTCH VESSELS. 

1. P.uaJnlon .um CARGO STJUK&a roa IJIDUW SaaV&ca. 
Registered dimensions: 70,13 X 11,64 X 3,18 fll!#t'H. 

Groll TIJfl111i181 (registered tons) . 
'Tween- Fore- Poop or Hou- Hatch-

- decka castle 
Bridge break etc. ways 

-- 37-45 - 112,73 J6o,j9 7,08 

- S?-45 - 111,30 J6o,59 7.09 

Light and 
airspace 

102,43 
102,43 

Sp•eial 1101111 1. Under-deck tonnage measured in one part. 
2. Capacity double-bottom tanka fitted for cargo or atorea: 33,89 tons. 
3· Capacity double-bottom tanka fitted for water ballast: 78,37 tons. 
4· Extended poop with openings in aide-plating: 210,38 tons. 

D•4uctio•• (Registered tons) 

Total 

' Z.ZJfi,•J 
Z.ZJ0,8Z 

Machinery Navigation Master's .t Total I Net tonnage 
apace spaces crew spaces 

E 473.60 31,00 192,42 
p 467.51 46.90 191,44 

Under Above Shaft 
Escape ladder 

upper-deck upper-deck tunnels 
way from 

abaft tunnel 

E 127,64 102,43 
p 12f,16 102,43 

I Engineers' 

E , Included 
Excluded 

p Included 
Excluded 

Chain 
locker 

E -
p 9.53 

D1laila MasiW'I ato4 Ct'IW 1/>·""· 
1 . .Master'a apace: 

a. Crew apace: 

Ch. Eng-
Ch. Off. 

illeer 
sleeping-

al • .t liv.• 
room 

room 

E .So92 5,92 
p 5.92 5.92 

atores 

-
5.53 

2,83 
2,70 

Chart-
room 

s,oi 
s,ol 

E 
p 

i 

Ch. Oft 
living-
room 

3,26 
-

40,48 o,o8 
40,48 o,o8 

Dynamoo I Bilge 
pumps 

- 0,35 
1,27 -
- -
1,27 0,35 

I Signal Boatswain's 
locker atorea 

- 10,30 

3.,51 12,38 

Sleeping~ and 
Bathroom living-room 

9.71 r,6a 
9,71' 1,62 

Other I Mesa. 

ofticera Crew room 
spacea Off . .t spacea _ 

Eng. 
-

21,70 117,92 18,63 
21,70 ll7,92 18,63 

• 

-

697,02 435,u 
70,5,85 4/14.96 

Total Deduction 
capacity allowed 

270,63 I 473.6o 
267,1.5 467.51 

Tanks for j ·Ballast 
lubricating oil 1 pumps 

- 0,43 
0,23 -
- -
0,23 0,43 

Pumping W.B. outside 
installation D.B. pe~ks 

- 15,69 
0,78 15,69 

Bath- Wash· 
Pantry rooms places 

... Sa 2,92 -
4,8a 2,92 2,38 

I c 
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a. ~oo STIIAlln. 

Registered dimeaaiou: 70,10XI0,4SX4,Dl -lru. 
Grou r ...... ~ (Regiotered tous). 

I UDder- 'Tweea:~ Fono- Rused Huuoeo, Hat<h· Ll11ht .t 
deck decb castle deck etc. air apace Total .. ,.. 

E 878.44 - S9,05 IOI,Ia 47,83 6s,6• JJ,SII l.lj$,6j 
p 878.44 - 29,0J 119,81 47,83 6s,6o 311,80 1.160,6J 

SP••ull -.: 1. Uuder-deck tou""'e meuured In one part. 

E 
p 

E 
p 

E 

p 

I 
E 
p 

a. Capacity of doubl.,.bottom cargo aod atone: 16,47 tooL 
3· Capacity of doubl.,.bottom water ballaat 8s.u tone. 

Machinery Navigation Master'a and Acceq to 
opace opac .. CftW 1pace1 deducted apaceo 

369.81 5$.59 71,79 j,IO 
371,37 68,78 75.91 2,1 'I 

Total Not 
tonnage 

501,311 6,U,16 , .•..• 6fi,JJ 

I U odor upper-deck Above upper-deck 'l'otal capacity lkoducllon ollowod 

116,79 33.511 lj0,]8 369.81 
11,14 39.80 lji,04 )71,37 

Enginene' 1tore. Dynamoo llolgo pumpa llallut pumpe 

• 
Included - - o,8o o,, 
Ezcluded 2,20 l,lj . - -
Iocloded 2,20 - - -
Ezcladed - 1,1$ o,lo 0,75 

CbaiD Chart- S1goal BoatowUD'a 
Pampo 

W . .U. ou too de 

locker room locker atoree D.B. paaka 

- 3.69 - J,J6 - .. 6.34 

7·00 3.69 1,64 8,j6 1,5J .. 6.34 
(paint-room) 

D•IIJils Mtuln'l ...., cr•• •pt~~:u. 
1. lllaster'a apace: 

Sleep;ng and Bathroom 
living-room 

E ... oo 1,61 

p 4·00 1,61 

I 

a. Crew apace: 

)1-- Meaa-
llatb· Waah· Cb. Eng· Ch. OJ!. 

zod and Crew room• placea Pantry ineer al.·.t al..t liv.· room room 
(OJ!. "' En gin. 011. apace (OIIicen) (Engin.) (crew) Jiv.·room . room Ens.) 

-
E 2,87 3.48 2,87 3.61 33·74 6,20 s.ao 5,20 2,41 -
p 2,87 3.48 2,87 3,61 33·74 6,20 5,8o ,5,20 2,ofl 4,12 

• 



3· SAILIWG S•••· 

Registered dimenaiou: 8o,78 X u,23 x 7,18 -~~••· 

Gfoou TMIUfl (registered tons). 

I Under· Fore- I Round· I Side- I Hatch· 

deck castle 
Poop 

houaea houses ways 

.E r.84o,67 12,53 77.09 50,13 3,20 -
p r.840,67 12,53 71,94 ,1,24 3.20 -

(panelling) 

5/Jietl!.l ftDIIII Forecastle exempted: 36,89 tone, 

Sailroom 
Navigation 

.E 11,49 
p . 

11,49 

Chain 
locker 

E -
p 10,00 

D•l•il• M11.1lor'1 "'"" erow '~'"'"'· 
r. Master's space: 

E 
p 

2. Crew space: 

Ch. 011. 

spaces 

25,25 
39,24 

Chart· 
room 

5.41 
s.4r 

Sleeping-
room 

8,16 
8,16 

D•dueli0111 

. Master's a: Acceas to I Total 
crew spaces deducted •pace 

97,04 1,25 135,03 
99,62 1,25 1!11,60 

I Signal Boatswain's 
locker stores 

- 19,84 
3.83 20,00' 

• \ 

Living· Batlr-
room room 

6,15 3.13 
6,15 3.13 

2nd Crew 
Messroom 

·I 

I Total 

'1.983,611 

'~·919.$8 

Net 
tonnage 

z.848,59 
'1.8117,98 

Water . 
ballast 

-
-

sl. a: liv,· 3rd Bath· Wash-
011. Off. for Pantries Hospital space places room Officers 

rooms 

I 
E 3.97 3,81 3.76 46,or 13,02 2,75 3,16 . 3,12 -· p 3.91 3,81 3.76 46,or 13,02 2,75 . 3,12 2,58 3,16 



• 
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4·· SIUI.LOW·DUVGBT Sru11 TANK·Vassu.. 

Resiftered climeDSioaa: 93."4 X 13,33 X4,59 •o~PN. 
GNU r-,. (registered toal). 

I Under- Font- I Raioed Round-
deck c:utle Bridp 

dec:.lt Trunka 
houaea 

E 1.8o9.8t .ss.6a 104,86 104.79 .184.96 3.),16 p 1.8o9,8a .s.s.6a 149,12 IOJ,79 ]84.96 .)],26 
(ton nap 
ope Ding) 

Spu;.J •otu: 1. Under-deck tonnap measnred Ill ODe part. 
a. No double bottom. 
3· No uempticma. 

Machinery Navigation Master'a ot Ace- to 
apace apacee crewapaoe deducted opace 

E 797.86 361,96 IS.S • .S7 •• 51 
p 811,41 .so6,.so 16o,74 43-71 

(tonnap 
opening) 

Hatch· 
-yo Total 

- •·f9J,Jl - •·JJS,67 

Total .Not 
tonn•R• 

1 . .)17.90 l.l7S.ft 
1.5U,.)6 I.OIJ,Jl 

Under upper-deck Above upper·df'Ck Total capacity ~duction allowttd 

E 337.8.5 - 3l7.8.S 
p 332,74 - 331.74 

(round of beam) 

. 

I Dynamoe I l"anka for 
lubrlcatinl( on 

E Included - -
Excluded 1,00 o,t.s 

• p Included - -
Excluded 1,00 0,25 

Chain Chart· Signal l:loatewain 'a Wueleaa 
Pumpo 

locker room 

E - 6,17 
p 11,47 6,17 

D I "I tllw ballllsl ,.,,., . 
Peak a . I Cofferdams 

E 30,82 I 
p 

Dl14ils M tUI#'o •fill w•• •t•::.o. 
1. Master' a apace: 

2 Crew space• . I Cb. E~g. Cb. 011. 
sl • .t liv.- sl .t liY.· 

room room 

E 8,36 8,99 
p 1,36 8,99 

' 

35.56 

E 
p 

Otber 
011. 

llp2COII 

51,o8 
jl,o8 

locker atore11 inotallation 

- 2.f,9l 4.2.) •4·36 
2,71 •.s.l6 4-23 16,,6 

• 

I Wing-tank Wing-tank Winll·t&nk I 

I 94,14 94.14 47.61 I 
• Maximnm, 440 tona. 

Sleep. ot JiY.• Batb· 
room room 

10,27 3.13 
10,27 3.13 

MeMroom 
Batb- Waab· cr .... 

for 011. 
•pace room• placeo 

.t Eng. 

.f8,21 9.69 l,oa ,,sa 
••• 21 9.69 8,02 ,,a. 

797.86 
811,41 

lltlse 
Pumpa 

o,15 

-
-

0,13 

Water 
ballaat 

.)02,27 
440,00 

' 
"J"otal 

302,27 

. 
Pantries 

-
5.17 



I Under- I deck 

E 6.207,61 
p 6,207,61 
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Regatered dimelllions: 1.54,44 X 19,16 X 10,73 -r••· 
Grou To"""'' (registered tons). 

'Tween· I Fore- I I Round· I Side-

deck castle 
Poop houoes bon-

2-394,07 I l<f4,61 .514,32 2,740,3.5 38.72 

2.397.,58 144,61 ,511,91 2-7~0.3.5 38.72 

I Hatch-
ways 

--
Sf'ltial ""'": 1. Under-deck tonnage measured iD one part. 

I 
E 
p 

2. Capacity double-bottom fuel, cargo, stores: 317,70 tons. 
3· Capacity double-bottom water ballast: 183,91 tons. 
4· E:o:empted forecastle: 56,35 tons.~ 

DedueliMII 

Machinery I Navigation I Master' a I Accesa to I space a paces .t crew apace deduct. space 

. 
3.8,52,70 279.39 76,5,70 55,31 
3.8,,0.5 337,27 741,16 40,]0 

Total 

4·953,10 

4·973·78 

Dtlail• "'aeltiiii'Y •fJae~ 

Under Shaft I Escape ladders I Total 
upper-deck tunnels from shaft tunnels ·capacity 

E 1-533.42 . 172,33 2,22 1.707,97 
p 1,486;44 172,33 . 2,22 ~.66o,99 

(round of beam) 

Settling Pumpa Tanks 

I 

I Total 

I z:l.039.68 
z:I.040,78 

I Net 
tonnage 

7.o86,s8 
.,.067,00 

Deduction 
allowed 

3·852,70 
3·853.0.5 

Eng. 
Engin. 

work· 
tanks 

Dynamos 
lubri-. lubri- Sanitary · Bilge Ballast 

otores 

I 
E Included -

E:o:cluded 56,2.5 
. 

p Included 30,10 

Excluded 26,1,5 

Steering Chain 
gear lockers 

E 42,12 -
p 42,12 ,51.73 

D1laill M asl,'r a"d cr•w sf'aell. 
1. Master'o apace: 

E 
p 

2. Crew space • . 
Ch. 
Eng. Ch. Other 

al., Uv.- Oft. Oft. 
.t bath- calrina spaces 
rooms 

E 17.$7 10,41 86,44 
p 17.57 10,41 86.44 

ohops 
for 

fuel oil 

10,59 15,60 

- -
- -

10,,59 1,5,6o 

Chart-
room 

9,03 
9,0] 

Sleeping· 
room 

Meaa-
Crew room 
apace Oft . .t 

Eng. 

468.75 1 24,74 
468.75 24,74 

eating eating pumps pumps pumps 
oil oil 

- 1,25 - - - -
21,31 - - 16,24 1,20 1,51 1,8o 

- 1,25 - - - -
21,31 - J6,24 1,20 1,,51 1,80 

Signal 
l'loats-

I Water 
lockers 

wain's Wireleaa Pumps 
ballast stores 

- 48,80 5.92 I - I 173.52 
2,42 51,22 5.92 3.31 173.52 

Living- Bath-
room room 

Meaa- Oilaldns Doc-
rooma Bath- .t Purs- tor's ..... Wash- overall Pan-·room er's consult-vants, places rooms tries 

seamen, crew or Office lAg 
oilen Iocken room 

66,43 7.78 17.76 ~211 0,]7 ,,,2 
66.43 7-78 

11,,51 
17,76 0,]7 10,70 -.. 



E 
p 

I Under- . 
deck 

1.892,47 
1.892,47 
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6. Cl.aGO STUMSBIP. 

Reptered climensious: 85,73 X IJ,OII X .5,88 -lrl$, 

Crou T011ro•p (n.&istered tons). 

Fa...,. Bridge I I Hound- I usht .t Poop castle hou .. I hou- air •pate 

2,90 - 66,79 86,08 -
z8,1o _ 114.90 6o,og 9J,o6 11,61 

(tonnage (tonnap (trunks on 
opening) opening) tba open 

bridM~) 

sp.<ial Boi6SI J. Under-deck tonnage measured iJl one part. 
11. Capacity double-bottom cargo atorea: Jl,o6 tono. 
3· Capacity double-bottom -ter ba.llaat: 137.41 tona. 
4· Under preaent ruleo ezempted forecastle: 23,20 tona. 
5· Under p~nt rulea exempted bridge-houaa: 114,90 tono. 

Hatcll· I 'lutal ways 

68,0 .. •. ll6.•6 
68., .. •·•6S,j6 

6. Di1rerence iJl grnu tonnage due to minor modiftcationa ao to tonnage open ina•. 

I Machinery I Navigation I Master'a It I Acccu to I Total apace opace crew space• deducted 1pacr• 

E 680,20 6o,s6 114.44 5.67 s,s,s7 
p 725,94 80,75 116,76 1,85 f)Z ••. 10 

I Under I Above I Shalt I Total I upper-deck upper-deck tunnel capadty 

E 245.87 - J8,40 •84,27 
p 245.34 11,61 J8,4o •<~~.H 

I I Engioeen' I lanko lor !Jtlge 
' Dynamo• 

atoreo lubricotlnr oil pumpa 

E Included - - - I,IJ 

Excluded ,,10 0,61 0,20 -
p Included ,,10 - - -

Excluded - 0,61 0,20 I, I 5 

D I ·u • 111 fltJr11f • 

I Chain I Chart- I Srgnal- I Jioauwarn'al Wuele•• I l'umpa 
locker locker 1torea lnatalldion room 

E I - ,,07 
p 13,98 

. 
5,07 

D1lllih M ..ur• • •"" ~- •P•u•. 
1. Master'• •pace: 

:a. c rew space. 

Other 
Ch. . Ch. 

Ollic:er't 
011. Eng. 

I 
E I p 

Donkey--oteward, 
cook. 

wirelea spa.cea 
op., boata-

wam 

E 5.78 ... 53 11,70 14.34 
p s.78 4.53 11.70 14.34 

- 21,16 2,b6 -
2,58 22,6<) 2,1>6 2,1, 

-
Sl • .t liv.• I llatb· 

room room 

6,1, 2,88 
6,1$ 2,88 

M-
rooms 

Batb- Wasb· Overall Crew 
(Engi.....,... 

roo1111 places Iocken apace 
.t 

Ollicen) 

. 
16,19 2,10 2,26 0,31 45,05 

16,19 2,10 2,26 0,31 45,os 

-

I Net 
tonnai(O 

I.IJ1,JV 
I U.t.•6 

Uroduchua 
alluw~:~tl 

~Ho,iolo 

7•V>4 

lJ•Ilaot 
pump• 

0,11.5 -
-

0,1), 

I llall .. t 
pumpt 

Jl,b7 
)1,67 

I 

Pan· Hoe-
trieo pi tal 

- ),IS . 
2,32 3.15 

• 
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7· CARGO STitA .. •HIP. 

Registered dimensione: 129,50X 16,46X 10,6g melrll. 

Groll T011nage (registered tons). 

Under• I 'Tween- I .Round- I Hatch-

·deck deck houses ways 

E 4·823,66 1.609,20 210,64 24,99 
p 4·823,66 1-598,27 215,84 25,02 

-
Sp~eitJI 110111: J. Under-deck tonnage measured in one part. 

2. Capacity double-bottom fuel, cargo, storea } 
3· Capacity double-bottom water ballast • . 

I 

Machinery Navigation Master's a: I Acceso to I 
space spaces crew spaces deducted spaces 

E 1-436.33 78,o6 175.34 54,23 
p 1.430,06 101,89 178.46 40,41 

. 
Dtlaill fllachifllt}' •Pact. 

Under Above Shaft 
Escape-ladder 

upper-deck upper-declr tunnels 
from shaft 

tunnel 

E 681,05 64,3-f 13.71 t,6o .. 
p 677.47 64,34 73.77 1,60 . (round of beam) 

Light a: Total 
air space 

64.34 6-732,63 
64.34 6.727,13 

• 

Total 
Net 

tonnage 

1-743.96 4·988,87 
1-750,82 4-976.31 

Total I Deduction 
capacity allowed 

820,76 1-436.33 
817,18 1.43o;o6 

Nol•: Machinery space (13 per .cent of gross tonnage. The vessel has a closed shelter-deck, formerly open). 

E Included 
Excluded 

p Included 
Excluded 

Chain I locker 

E -
p 17,16 

Dllai/1 M a~ln's a11<1 .. ,. $/J«CI8. 
1. Master's apace: 

E 
p 

~. Crew space· 

. 

\ 
• Ch. Ch. 

Eng. 011. 

E 9.48 5.49 
p 9.48 5.49 

Dynamos I Bilge pumps Ballast pumps 

- r.zs 1,30 
1,42 - -
- - -
1,42 1,25 1,30 

Chart- - I Signal I Boatswain's I I room locker stores 
Wireless Pumps 

of,92 - 67.33 5,81 -
4.92 4,18 67,27 5,81 z.ss 

Sleeping- I ·Living- Bath, 
room room room 

-
5.32 s.67 2,09 
5.32 5,67 2,09 

. . 

Other Messrooms 
Officers' Crew (officere a: :Hath-
spaces spaces engin. a: Pantries Hospital rooms 

petty oil.) 
I 

31.93 72,44 .I 
I 

25,97 12,66' - 4.29 
30,83 72-44 25.97 12,66 •• 22 4.29 
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8. C...aGo MoTOa-SRtP. 

Registered dimei:wons: IJ7.04Xt8,,HX9,04 - ... 

. Grou T011 .. ~ (re!(istenod tons) 

I U nder-I'Tween-1 Fore-- I Bndge I I Hound Sa de Hatch· l.lgbt « 
deck deck castle bouse 

T'oop 
houstos houws W&)"' a1r JflAre 

E 4-707·4' 1.817.37 79.56 lr2,n8 84.78 247.6o u8,74 IJ,J4 -p 4-707,41 1.826,27 79.56 473.8J 84.78 •47.6o n8,74 14,28 48,Jl 

. Sp,r;i,U RoUS: 1. Capacity doubl&-bottom fuel, c:&riO, I tOftS! 309,17 toni. 
2, Capacity doubl&-bottom water ballaat: 149,62 to111. 

E 
p 

E 
p 

A I I CUll 

E 

p 

. 

I 

3· Under pftSent rules part of bridge-bonae exempted 361,75 tona. 
This explains difl'erence in bridge-bonae capacity under 1rou tonnage. 
Difl'erence b due to minor modi6cationa In rulea u to tonnase openlnp. 

Machaoery I Navigation Master's a: Accest to 
Total space a pates crew space1 deducted apac«-~ 

2.Jot,o8 83.97 •48,61 7.73 a.641,39 
•·435.75 . 117,7J ., •. s, 7·7l a.8tJ,o8 

Under. Above Shaft 
Escape· ladder 

Total 
upper-dock upper-deck tunnel 

from 
capacity 

shaft tunneol 

824,74 - 114,61 0,72 940,07 
826,69 

' 
.. 8.31 114.61 0,72 9QO,JJ . 

•. .., p u "'tiC .,.,. s a 

Setthns lanko 

Ens. tanka for Sanitary Oils• 
stores for fuel 

Dynamoa 
lubn· pumpo pumpo 

0 oil catinR oil . 

Included 9,92 - - - --
Excluded 16,87 - •• ,4 1,39 0,28 0,42 

Included· 16,87 - - - - -
Excluded - 9,92 

I 

•. ,. 1,39 0,28 0,42 

·n,tails flar•ittlliOfl 1/JII&es. 

Chalo locker Chartroom 

E - 7,11 
p '4·"'l 7·11 . 

D•loils M ,..,.. s ••4 cr•• spaus. 
• 1. Master'• space: 

2. Crew apace: 

Ch. Ens. Ch. 
Other 

Boote-
Signal locker wain'• Wirelesa Pumpo 

atorea 

I -- 54.22 7-94 
7-48 61,51 7.'14 s.ol 

(paint-room) 

Sleeping• LaVlns· 
room room 

E 8,04 12,29 

p 8,0of 12,29 

M...,_ 
Mesa-

Batb- Waoh· Overall Pan· Crew room 

l'otal 

7·190,68 
7-611,7• 

.Net 
tonnnMtt 

4-549-49 
4798,64 

Deduction 
allowed 

J.,sot,ol 

•·4JS.75 

Dallaat 
pumps 

-
•• ,9 

-
... 59 

WaiCr 
ballaot 

In peakl 

14.70 
14.70 

Doctor'• 
sl. a: Oflicero' room placea locker tries room 

Oil. spaces (Oil . .t room• 
liv.·room spacea Engin.) 

crew 

16.74 7·40 11,68 4.55 0,24 - 8,72 
E lJ,83 10,54 57.95 94.63 

0,24 ],24 8,72 
p 15,83 10,54 57.95 94.63 16,74 7·40 11,68 of,SS 

• 



I. 
E 
p 

I 
E 
p 

' 

I 
E 
p 

-70-

9· MOToa TANK-Vuur.. , 
Registered dimensions: 143,2~ X 19,29 x 10,76 ""''"· 

Groll T011flag• (registered tone). 

Under- ·I Fore- I Bridge- I Round• I castle 
. 

house houses deck 

I 8.476,63 42,61 55.82 313,45 

8.476,63 42,61 55.82 3'3·45 

x, Under-deck tonnage measured in two parts. 
:z. Capacity doubl&-bottom fuel, c:axgo stores } 
3· Capacity double-bottom water ballast 

. 
Machinery I Navigation I Master's and I Acceaa to I 

apace spaces crew apace deducted spaces 

2.867.70 434.52 405,25 46.44 
2.875.79 367.25 417,54 36,20. 

Under I Above I Total 
upper-deck upper-deck capadty . 

1.092,89 73,04 / 1.165,93 
1.070,90 98,33 1.169,23 

Light and 
air space 

73,04 
98.33 

Total 

3-753.91 
3-696,78 

I 

A rlual macAint., spar.t. 

I Total 

• 8.g6z,ss 
8.g86,84 

I Net 
tonnage 

5-207,64 
5-290,06 

. 

Deduction 
aU owed 

2.867.70 
2.875.79 

I I Engineer's I Engineer's Donkey I Oil refiners I Bilge 
atorea workshops boiler and oil coolers pumps 

E 
Included - 4·49 63,14 26L6s 0,28 
Excluded 31,90 - - . - -

p Included 22,47 - 63,14 26,65 -
Excluded 9.43 f,49 - - o,z8· 

Nautical Steering- Steer-
Chain Chart- s· a1 I Boats- I 

W.B. W.B •. Wir&-lnstru- gear ing 
locker tgn I wain's Pumps peaks coffer· room locker less ment pumps gear . stores aft dam aft 

E I I 
1,90 12,28 57.74 - 10,94 2,78 75,00 5·24 155.80 66,43 46.41 p 1,90 12,28 57-74 I 28,53 10,94 2,78 75.00 5.24 6o,oo 66,43 46.41 

D11ail.s Masl1r'1 •ntl ,,., spae~. 
t. Master's space: 

• 
Sleeping- Living- Bath-

room room room 

E 8,84 8,94 1 3.33 
p 8,84 8,94 3.33 . 

2. Crew apace· 

Chtef 
Chief Messrooms 

I Engineer'• Other I Messrooms 
Oflicor'a Officers' 

Crew (Oflicers' Bath- Wash-
room' and 

spaces I spaces and 
(potty 

room a places Pantries Hospital 
bathroom room oflicers) Engineers) I 

E 23,o8 
. 

7-79 s6,o7 220,9.5 2',03 11,80 ]0,84 13,20 8,8] p 2],o8 -7-79 s6,o7 220,95 22,03 11,80 . ]0,84 13,20 12,29 8,83 . .. -. 
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10. Oas-c.a.aaYn<n V&ssu.. 

Registered dimensions: IJ8,6s x t8,33 x a,46 -'ru. 

•• 
I Under- I 'TweeD- I Round- I I Ltght and deck deck houses Hatchways 

a.ir •race Total 

Gro .. T011ao~• (registered ton ) 

E .s.8J.s • .so 373.30 I.SI,U .59,18 6.41Q.41 -p 5·876.•5 1.641,9.5 151,43 18J,89 t.s•.og I.O<>.j, .5 I 
(shelter-deck) (sbelter:deck) 

S/>f&~lll tiOUs: I. Under-deck tonnage, measured in one part. 

2, Difference in gross tonnage due to modiftcation of rut .. for o~n opacea. 
3· Capacity double-bottom - fuel, cargo, atorea: .59,.58 tons. 
4· Capacity double-bottom - water-ballast: 619,.51 tona. 
S- Exempted abetter-deck space. E.R. 1.292,.54 tona. 

P.R . .52,20 tona. 

' I Machinery I Navigation I ldaster'a and I Access to I Total Not 
space spaces crew apace deducted space tnnnaMe 

E 2.0.54.21 640,14 
(water ballast) 

2o6,4o 19,72 2.920,47 '498·94 

p 2 . .S61,<f4 224.8.5 211,95 19.72 ].017.96 4·9/ld,_u 

Under Above Sbalt Esca~·ladder 
Total Doductlun 

upper-deck upper-deck ' tunnela from abalt 
capacity allowed tunnel 

E I 8o2,.S4 - 89,62 0,47 lg2,63 I.OH,21 
p 799.36 152.09 89,62 0,47 1.041.H I. ,111,44 

I I Engineer'• 
Dynamoa li•lge .Uallaot 

ltOrM pampa pumpa 

E Included - - 0,35 O,JS 
Excluded 10,1,5 1,84 - -

p Included 10,15 - - -
Excluded - 1,14 0,35 O,H 

Not•: Prop. rulea max allowance, W B no tona, lncludln• double-bottom (6tQ,,, tono), 

I Chain I Chart- S•gnal I Boatowa•n'al w . .u. W.H. 
Wirelou Pampa locker room locker atord In peaka other tanka 

E 
. 

1,98 .s.s.36 - 9.52 6,o8 - 86,t8 I 481,02 
p 15,34 9 • .52 1,98 6o.54. 6,o8 o,go 1)0,49 

(paint-room) (oee note) 

D,..ils MUIM'• 11114 er .. •I'II&U· 
•• Kaster'• ip&C8: 

I SleepiDc- aDd I Bathroom 
Ji't'ing-room 

E I 10,12 I 2,53 
p 10,12 2,53 

2 Crew space· . . 
Chief ,. Chief Other 

Crew Messrooms I Meurooms I Bath- Wash-
En gin. Officer' a Officers' (Ofticen a: (seamen a: 

plaea 
Pantrioe Hoapital 

•paces 
engineer~) fir•men) 

rooms 
room room apaces 

E I 8,og 7-64 I 6o,S9 I ss.a7 I 19,45 2j,95 I ... 65 6,30 - ,,21 

p 8,og 7-64 6o • .sg ss.s7 19.45 25.95 4,65 6,30 5.55 .s.•l 



Under-
deck 

E 16.099,116 
p 16.099,116 
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C. FOUR GERMAN VESSELS. 

r. PAll&liMOlla AND CAaoo MOToa Vas~aL. · 

Registered Dimensions: 139,76 X 18,57 X 10,40 _,,,. 

Groll Ttm1111fl (cubic metres) • 

'Tween· 
., 

Forecastle Housel, etc. Hatchways 
decb . 

5·471,202 215,699 5·561,187 17,630 
5·471,202 215,699 6.015.300 1,5,100 

Total 

27·364,83 
27.876,41 

. Sp1~lal not1: Dit!erence in capacity ol auperotructuret due to modification in rule req1 
to top of deck beams. 

D•4uellotos (cubic metres). 

Master'• and 
Machinery Navigation crew spaces, 

Total 
Net 

apace spaces Incl. access to tonnage 
' deducted space 

. 
E 8.756.747 580,109 2.510,430 u.847,286 15.517.548 .. 
p 8.920,453 614,358 2.232,057 11.766,867 16.109,550 . 
Sp1t:iGI tooll: Dit!erence In deduction allowed for Master's and crew spaces due to new rult 

deducted spaceo which allows for passage-ways only in case they serve ezcl 
Master's and crew spaces, deduction of parts of passage-ways not being pt 

DIIAIU IIIIUiflllioll •P•u• (cubic metres), 

Helmhouse, Boatswain's 
Water ballast chartroom, etc. stores 

E 223,751 137,205 279,153 
p 258,ooo 137.20.5 2~9,153 

DIIAils M.,,,., •1111 .,,. spae~s (cubic metres). 

Master'• space Officen' spaces Crew spaces .. 

E 67,085 882,37.5 l.s6o,97o 
p 67,08~ . 729,555. 1.43So416 
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s. STa.uoaa. 

Registend dimensioas: 149.58 X 18,97 X 9.84 -lru. 
G••ss Ttnt••t• (cubic metres). 

Under- Fore- Bridg.,._ Round Hatch- Grou tonnagfl 

deck castle bouse f'oop 
hOUS8 Total (ngistered ways 

tOI\ll) 

E I ... 01),8 146.5 I 24•-3 •60.7 1.070,2 I 19S,o >J.on.s '4J7,00 p 22.01),8 146.5 •••• J >66.7 1.070,2 19~.0 •J.on.s l.4n.oo 

Sptcilll t&OUS: 1. Under-deck tonnage mea•ured in .,., .. n pans, on account of dii!<'T't'nce in lowl of doul>le llnttun1. 
2. Capacity double-botto~fuel, cargo, atorea: 144 cubic metna. 

I 

I 
E 
p 

3· Capacity double-bottom-water-ballast: 1.34>.s cul>ic metres. 
4· Exempted bridge-hou!e: 3.108,7 cubic metres. 
5· CIO!ed-ill spaceo In exempted bridg.,.house: 24J,3 cubic n•etno. 
6. Exempted fon-part of poop: 454.9 cubic metno. 

D•fi1Uiiot11 (cubic metres). 

Machinery Navigation I Ma•ter'o and 
Access to 
deducted Total 

space space I crew spllco apace 

7.666,5 466.3 t.oot.J Ill,] g .•• , •• 
7.666,5 507.3 1.001,1 

. 
57-3 9 •3•.• 

Net I .Not tonna11 
(r•Kl•tond 

tonnage 
. tono) 

I 14·7"·3 J.lpJ.44 
14·7•,.3 j.IQ8.0.J 

D1laib 111acAit1ery spau (cubic metres). 

Machinery 
Shaft tunnels 

upper-deck 

. 

E 3·527,1 3'7·S 
p 3·587,0 317,5 

Aetwl machinery sfJtJU (cubic metre•). 

I EDgiDoer'o 
stores 

E Included -
Excluded 73-3 

p luclud;d 59.9 1 

Excluded 13.4 

D•ltJils ttaoig!Jii<>fl sptJcos (cubic metres). 

l Chain I Chart- I Electric I 
locker room search-ligbto 

E I 27,3 l 19.0 -
27.3 . 19,0 p 41.0 

Escape-ladden 
from 

ohaft tunnel 

2,9 
2,9 

Dyuamoo 

-
36,0 

-
36.0 

Awningo-1 S&gnal 
room Iocken 

7.6 14,8 

7.6 14,8 

Total capacity Deduction ollowod . 

3·847.) 7.6611,, 

3 007.4 7.6116., 

I Included up to •t, per cent of 1'011 
tonnage. Accordlnl to rule finally 
proposed, the E.nalneet'l atoret moy 
be iucludeclln the machinery opace up 
to •;. per cent of 1r011 tonn•r•· 

I Hoauwam'e w . .li. 
Wlrelooe 

a tore In peako 

t80,C) 14,6 J :102,1 

180,9 14,6 202,1 

· DtlaUs M Min's .,.4 .,. •• 1/JGUI. 

1. Master's space • 

2. Crew spaces: 

Chief 
Eng. 

sloep.
room 

and bath-
room 

Chief 
Officer's 
sloep.
room 

E 
p 

Other 
Officers' 
spaces 

2JJ,O 

211,0 

I Sleeping-room I Living-room I 
13,9 I 24,0 

1],9 24,0 

Crew 
spaces 

Officers' Officers' 

l :~::: I 
mess- bath-
room room 

.fl,l 

4J,I 
29.0 1 
29,0 

I 
Offiun' 

wash 

places I 
20,3 

20,3 

Bath-room 

10,2 

10.2 

Bath-
room• 

ODd 
waoh· 
placa 

Over· 
all

roomo 
or 

Iocken 

2,3 
2,3 

Pantr* Hoopitol 

23,8 197.7 
23.8 197.7 
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Registered dimensiODa: 93,43 X 14,58 X 7,16 "'"""· 

Groll T011ttiJK6 (cubic metres) 

Under- Fore- Bridge 
Poop 

Round· I Hatch· 
Total I Gross tonnage 

deck caatle houoe houses ways (registered tons) 

E 7·734-4 83,5 449.1 172,a 571,0 92,7 9·113.5 3-%17,08 
p 7·~34-4 83.5 449,1. 172,8 571,0 92,7 9-113,5 "3.217,08 

s~1&itJJ •ou.: r. Under-deck tonnage ia meaoured ill oeven parts, on account of dillerence in level of double 
bottom •. 

a. Capacity double-bottom - fuel, cargo, 1toreo: 51,6 cubic metreo. 
3· Capacity double-bottom - water-ballut: 623,:1 cubic metres. 
4· Exempted part bridge-houae: 373,5 cubic metres. 

Dl4tUiiottl (cubic metrea). 

Machinery Navigation Muter's and Access to 
Total 

apace space crew space dedur.ted sp. 

' ' E 2.916,3 237,3 398,6 96,3 3·648,, 
p 2.916,3 261,1 398,6 25,3 3·591,3 

Dlldl1 "''"~;""" ,~,.., (cubic metres). 

Under Above Shaft 
upper-deck upper-deck tunnela 

E r.rar,a - 93.5 
p 1.196,a 22,81 93.5 

'· '/, per cent of gross tonnage for workshop • 

.d<4""' "''"_.;,..,_, •fJIIIU (cubic metres}. 

Escape-ladders 
from shaft 

tunnel 

2,0 
2,0 

I 

Pumps Tanks 

Net I Net tonnage 
tonnage (registered tons) 

5.465,0 1.929,16 
5-522,2 1-949.34 

Total Deduction 
capacity allowed 

1.277,2 2.916,3 
1.315,1 2.916,3 

Steam and Engineers' Engineen' Ballast 
storeal workshopS 

Dynamos (lubricating (lubricating electrical 
pumpa 

oil) oil) compressors . 

E Included -· - 140,4 lo4 - 46,a 16,2 
Excluded a6,9 26,9 - - r6,9 ·- -

p Included - 22,8 140,4 3o4 - I .. 6.a -
Excluded a6,9 4.1 - - 16,9 - 16,2 

1 Calculated for proposed rule• with deduction for •torea and workshops up to 'J, per cent of gross tonnage 

Dt!Gils .. vitlllio• •fJ..,,, 
Steering Chain Chart· 

gear lockers room 

E 35o4 - ao,5 
p 35.4 13,a 20,5 

DI!Gm MMin's """ CH• '~''"" (cubic metres). 
1. Muter'a space: 

Sleeping-
room 

E 10,6 
p - 10,6 

a. Crew opace: 

Ch.Engineer Ch. Officer's Other 011. 
sloep.-room sleep.-room ct Eng. spac. 

E 19,7 18,9 91,7 p 19,7 18,9 91,7 

Signal Boatswain's W.B. 
lockers store 

Wireless 
in peaks 

1·4 ,a,s 9,0 a6,s 
7o4 78,5 - 9,0 86,5 

Living-
room 

"3·4 
23.4 

Crew Engineer's I Bathrooms 
spaces Measroom ct washplacea Pantries 

zai,B z8,o 26,0 a,, 
zar,a z8,o 26,0 a.s 

• 
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4· S•.u.&. Cuoo Sn.u&n. 

R,.;.sterecl dimeasiont: u5.7 X lJ,,t X n,g f"'-
Grou r.,...,.~ . 

Under- Rluoed I I Fonocastle I Bridge- I Rouad- I deck ... house deck hou--. Hatchways Total 

E I . 
• 8.f7,90 10,84 102,o6l 78.44 34.17 36.19 1f.l09,67 p 847.90 10,84 101,59. 78,88 34.27 J6,19 1.1()9,67 
• l Less light and a>r spaces. 

• Less light ud air spaces ud part of steeriDS sear. 

SpuitJJ lloles: r. Under-deck toaaase measured in ... part. Space beaeatb the t.u.liae 'Ia measured 

E 
p 

separately. 
:a. Capacity double-bottom - fuel, cargo, atora (feed wat..-): 7,74 tona. 
3· Capacity double-bottom - water-ballast: 77,34 tona. 
4· Exempted part forec:utle: 17,84 tona. · 

Machinery I Navigatioa I Master'• and Acceu to de· 
Total space apace crew apace dueled spacH 

355-09 37.90 95.54 1,24 490.87 
355.09 ••-59 99.9r 1,14 499,8] 

Net toanap 

6rl,lo 
60f,lf 

I Uader upper-deck I Shaft tunaelt I Total capacity Deduction allowed 

E 13r.39 a6,o3 
p 128,68 26,03 

. . 
. I Engineers' otoreal 

. 
-

E Included -
Excluded 1,11 

p Included 1,18 
Excluded -

D I "/ e at s •avtga ' s · I ·- pac .. 

I Steering- I Cbaln I Chartroom 
engine Iocken 

E 0,47 - 1,6] . p 0 ... 48 1,6] 
- (exempted) 

D1lails M asln' s "'"' "'"" •I>""'· 
r. Master's space : 

Sleeping-
room 

E $.6? 
p $.67 

. 
3· Crew space: 

Chief Chief Other Crew 
Engin. Officer' a Officers' Sp&Cd 

sL-room sl.-room spaces 

29,66 E ..... 6 4.46 12,39 

4.46 12,39 29,66 p ..... 6 
• 

137.41 3H.09 
1]4.71 ,,,09 

• 

Dynamo& 
Tanka lor 

Ballaat pu m po 
lubricatln1 oil 

- 1,00 o,.so 
0,40 - -
- - -

0,40 1,00 o,so 

Sigoal I lloat.awaon 'a I W.JI. 
Pumpo In peaka Iocken 1torea 

1.63 r6,6s - 17,6o 
t,6J 16,73 o,so 17,6o 

Livtnl• .Bathroom 
room and w.c. 

1,$3 J,41 
1,$3 3.41 

I Pantries 
I M.... I Messrooma Wash-

room ( liremen and Hospital 
pi&Cd 

1 (Officers} oe:amen) 

s.so .... 88 2,74 - 3·77 

s.so r 4,ss 2,74 4·37 3·77 
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D. FIVE NORWEGIAN VESSELS. 

1. Lnraa. 
Registered dimensions: 532,2 X 64,2 X 29,5 feol. 

I Under• I 'Tween ... I For~- I Bridge- I .Round· I Side- I Hatch· I Total 
deck deck cutle I house houses houses W"f" • . I I 

E 7·531,05 2.299,89 1.383,05 135.63 . 1-797.68 8,82 - :C3.:C$6,ZII • 

p 7-HI,OS 2.27~.6o J • .f27,34 135,63 . 1.783,50 8,82 - I Z3.Z58,9.,- . 

• 

Gfoo11 Tot~nag• (registered tons) 

Sp1eitJI t~olu: 1. In the existing certificate all engine casings have been exempted. This explains differences 

in forecutle space. · 

Machinery 
1-

Navigation I Mastor's and I Access to I Total I Net 

spac. a paces ·.crew opaces deducted space• tonnage 

• 
E 4-209,96 269,07 940,68 39,29 5-463,00 7-693,12 
p 4.uo,86 307,99 . 891,69 . 39.29 5-449.83 7·709,1I 

. 

I Undes I Sha(t I Eocape-ladder I Total I Deduction 

upper-deck tunn•ls from shaLt tunnel capacity allowed 

E 1.849,05 172,25 o,64 2.021,94 4-209,92 . p 1.857·74 17l,25 o,64 2.030,63 4-210,86 
. 

Auxi· Fire· 
Ref.rig· 

Eng. 
Eng. Asb liary eztin· 

Pump• 
Sani· 

work· 
Dyna-

ejec· conden- guisb· 
erating (lubri· Bilge Ballast 

etores mot 
tary 

. shops tora ling ing 
engines. eating 

pumps 
pumps pumps 

plant plant 
etc. oil) 

. 

' 
E Included - - - 2,49 1,28 - 1,65 

-- 1,20 1,20 1,68 
Excluded 36,8o 25,07 11,88 - - 3.36 9,28 • ·- - - -

p Included 32,97 - - •·49 - - - - - - -
Excluded 3.83 25,07 11,88 - 1,28 3.36 - '9,28 r,6s 1,68 

' 
1,20 1,20 

.. 

. 

Steam I Chain I Chart- I Signal I Boatswain's I I steering-gear Wirelen 
Water 

lockers room lockers stores ballast 

E 51.51 - 9,06 4·4• 62,23 •• 96 p 51.51 26,78 . g,o6 
136,go 

• ••• 74.37 4·96 136.90 
' . -

' 
DMill M .. ,.,., • 1111 .,,. •P-•· 

1. Master'• apace· 

Sleeping-room Living-room Bath-room 

E 8,01 11,78 2,87 
p 8,01 

' 
11,78 2,87 
-

2. Crew space· • . 
Cb.Eng. Cble( Cb.Of. 

Messroom 
aleep.-
room Ollicer living-

Other (OIIicers, ·Mess- we, I 
&lid sleep.• Ollicers' engineen, room Crew . Bath- Wash- Pan• Hos-

room annals, 
living room (ollice) 

spaces petty (crew) apace etc. ~ooms places tries pita! 
room ollicen<) 

E 13.36 8,os 3·44 148,17 
. . 

p 13.36 &,os 
26,84 .57.89 511,86 73.16 31,33 32,16 

148,17 26,84. 57.89 - 11,76 
511,86 16,41 31.33 32,16 11,20 -

• 



:a. Moroa OIL· T AH~<Ka. 

Registere<l dimeosions: 4ll,:l x ,56,:1 x 31,4 /•d. 

G•os1 Tn•••• 

I Under- I Fore- I Hridge- I I I Hound· I Llgbt and I deck castle house 
Poop Trunk 

houSH l'utal air space-

• 
E s-b9s.66 12,]0 ]6,j8 41],981 1]1,8,5 1¢,91 6.6(1,49 -• p s-69s.66 ll. 70 76.j8 249.6o Jjl:,85 1<>6.91 1>6,JI 6.5]0,41 

1 . 
, • Accordmg to OXISting Nonregtan rule, light and atr spaces ar. included . 

. 

sp .. ial notes: J. Under-deck tonnage measured in ""' rart. Double-bottom above baH· line Dl<uun-d 

E 
p 

I 
E 
p 

separately. 

2. Capacity double-bottom - fuel, cargo, atoree (feed water): 83.38 tona. 
3· Exempted forecastle: 40,37 tons. 
4· Exempted bridge-bouse: 46,46 ton•. 

DrdHtliotu 

Machinery I Navigation Mast~r·a and Accen 

I to deducted Total space spaces crew apace 
space 

2.13,5,20 3.59-39 25.5,8J I 1,5,25 2.76,5,67 
2.102,53 ]31,04 256.54 · O,QI a.6Qt,o~ 

Net tonuaa• 

J.Qo6,81 
~ 8tu,ao 

Under upper-deck I Above upper-deck I Total cap:tcity Deduction •llowed 

786. 5s 9.5.49 882,07 a.IJ5.1o 
]89,]6 66,j1 8,56,07 ..lo•.n 

Actual marhintrv spatl. 

I Heir& II••· 

Engineers; Engineers' 
Settling 

Donkey 
atin1 Tanke for 

tanka for Dynamos ena:lna1; lubricatin1 
stores workshop 

fuel oil 
boiler 

ventliatlns. oil 
beatinr, etc. 

E Included - - - - Included - -
Excluded 2,5,09 20,64 8,941 1,,50 - 1,6J 1,00 

p Included 16,29' - - - one included - -
Excluded 29.44 6.7? 1,,50 2,,0 1,61 2,00 

I Up to 1f• per cent of gross tonnage. • One in poop. 

I Spaces for I Signal 
Hoat· 

Wire- Donkey 
.l'umpms W.H. W. ll.ID 

working of 
Chain Chart· awain'a inotalla· Ia c:.otler· 

lockers room Iocken leu boiler 
helm, etc. I atores tion pr.akl dame 

I 
E I 44.20 - 9.63 9.ss 66,]2 4·41 I - 48.48 29,07 14],33 

p (exempted 10,04 9.63 9.S5 6,5,84 4-41 2,50 52,67 29.0] 147,]] 

Dllails M ~In's .,.4 &rer spae11. 
1. Master's space: Sleeping-room, Living-room, Bathroom. 
2 Crew space • . 

Cb. ... ..... M .... I Over· Eng. 
Ch. rooms rooms 

sl.- Cb.. Other 
(Offi· (motor· 

w ... aU. Offi-
Offi- Offi- Crew room w.c·. Bath- Waab Pan• H-room, 

eer'a cen men room• 
liv.- eer'l c:en' spaces (sea- rOOID8 placee me. pi tal 

ol.- and &lld or 
room office spaee:a engi- auil-

men) Iocken room 
and neen) tan b) 
office 

E 9.55 4-07 2],13 101,421 24.42 9,11 10,26 6.49 9,22 7-45 7-73 - ,,10 
12,45 

p 12.45 9.55 27,13 101 ... 2 24.42 9.11 10,26 ol 9,22 7-45 7.73 11,27 j,IO 

I Now exempted. 

• 



. 3• C.uoo AIID PAUaJioaa MOToa-SRI,.; 

Reptered dlmeuiou: 43.5.9, M ,56,2 X 27,6 fen. 

Gf'o11 TD1Sflll#l· 

I Under-deck I 'T~een-deck I _Forecastle I -Poop I Round-hoaseaJ' - Total 
0 

E 5.223,9a 1.58,47 32,33 132,o3 298,5.5 ,5.845.36 ° 
L.--~P:_ __ L__l.5~··~·~3~,9:8~-l--~·~~!9,~3~,----L---~3~·~·3~3~--J---~·~·~·~·~~8----!----2~9~8,~s~s----~~'~·7~9~6~,8~S~~· 

' 

E 
p 

1. Under-deck tonnage meuared in - pan:. 
2. Capacity double-bottom - fuel, cargo, stores : l 
3· Capacity double-bottom - water-ballut : S 
4• Exempted ahelter-deck space: 1.287,86 tons. 

· 479,33 tons. 

5· Exempted well : 19,03 tons. 
6. Exempted part forecastle : 48,24 tons. 

D•tlueliotu. 

Machinery Navigation Master's and I Acces• to I Total 
apace apace crew apace deducted •pace 

1.870,,52 1,59,81 216,38 1,5,71 2.262,42 

1.8,54.99 148.71 211,6o 1,5,71 2.231,1\1 

I Net tonnage 

. 
3-5811,94 
J.s6s,81 

Under apper·deck Shaft tunnels I Total capacity I Deduction allowed 

E 778,o6 
p· 778,16 

Engineen' 
at ores 

E Included -
E:o:cluded •7.96 

p Included 14.54 
E:o:cluded 13,42 

D•lails 11avitolio11 $f>ae.,. 

Spaces for 
Chain 

working of 
locker 

helm, etc. 

E 27.39 -
p (e:o:empted) 6,8s 

D•lails Masin'• aN c11• $f>ae.,, 
1. Muter'• apace: 

~· 

E 
p 

:a. Crew apace: 

Chief Chief 
Ens. Of6cer'a 

Chief Other 
Of6cer's Of6cers' aleep.- aleep.-

office spa~ I room room 

E 10,11 1 10,00 4·7' 27.33 
p 10,11 10.00 - •7.33 

I E:o:emptecl. 

131,60 909.66 . 1.870,52. 
IJI,6o 909.76 1.854.99 

Settling 
Refrigerating Sanitary, 

tank fuel Dynamoa 
engineA, ven- Tanka for bilge and 

oil 
tilation, lubricating ballast. 

heating, etc. oil pumps 

- - - .f,OO 2:,00 

4,68 0,30 o,5!J - -
- - - - -. 
4,68 0,20 0,55 .f,OO 2,00 

Chart- Signal I 
Boat-

aWain's W.B. 
room locker Wirele11 Pumps 

stores in peab 

9,68 3·61 44.75 4·14 - 70,21 
9,68 3.64 52,69 4·14 z,so 70.21 

Sleeping- Living- Bathroom 
room room and W.C. 

S.48 1·35 3·47 
8,48 ?.35 3·47 . 

' MOll- Mesa-
Crew room rooms Overall 

(Officera (seamen W.C.'s Bath- Wash- Pan- Hoe-rooms or spaces and .tmotor- rooms places tnes pi tal 
Eng.) mea) lockm~ 

98.•9 9,18 15.39 2,18 3,11 6,95 3,10 - 6,73 
98.•9 9,18 15.39 ol 3,11 6.95 3,10 2,1J 6,73 



. 

• 

-19-

4- Sc:uw STUMaa. 

Registered dimeusiou: 103,24 X 14,45 X 7,98 -'ru. 

Grou Toa_,. (cubic metres) 

G..-
Under- Fore- Bridpo Round- Hatch- tonoap Poop Total deck castle houee boa- _,.. (resiatered 

ton•) 

E 9·455.5 245,6 313,6 :118,2 8oo,l u8,7 11.161,6 H7J.J4 p 9-455.5 245.6 313,6 2J5,0 800,1 .... 7 11.171,, J.g&I,JI 
(by plaiD-

metal) 

Spuilll f!'<M•: r. Under-declr. tonnage meuund lo oeven para. on account of dillennc.lo level of doubl•bottom, 
2. Capacity doubl•bottom-fuel, C&IJO, sto .. : 186 cubio metres. 
3· Capacity doubl•bottom--ter-bellut: Sl' cubic metres. 
4· Exempted part bridge-houee: 559 cubic metnoa. 

Do4wliortl (cubic met..), 

Machinery Navigation Master'aaod Ace- Net Net tonnap 
to deducted Total (re(iatfted space apace crew apace 
~ 

tonaap tou) 

E I J.6oJ,7 1.279.9 551,1 100,6 ,.,, ... S-7•3·• •. 010,11 
p J.6og,l 846,6 551,2 H.8 5·04•.7 11.1,.,8 1.101,1. 

Noll: Dillerence in deduction for navigation epa- mainly due to modllcetlon In rule concerolnl deduction 
for -ter-ballut apacoe. 

Dolaill IIIIICAi.....,. 1/>IICI (cubic metre.), 

I Under upper-deck Sbaft tunnela Total capacity Deduction allowed 

E 1.61,,6 198,1 1.813.7 J.6oJ,7 
p 1.643,8 198,1 1.141 J.6o41.1 

• 
Aclfllll macli...., •f>IICI (cubic metres) . 

.Eng;neer's 
atorea 

E Included - l Included np to '/• per cent of If- tonna1e. 
Excluded 44,9 

p Included 28,:zl 

Excluded 16.7 

W. H. w.~. W.ll, 
Chain 

Charttoom 
Boatowain'a 

Wireleu In otber two toolr.a . loc:kera atora pealr.a tanlr.a belowT. D. 

E - ~ 22,f 87,8 9.5 229,8 313,6 619,1 
p 15.4 22,4 87,8 9.5 Maximum 711,5 (440 re,Potared tono) 

D.U.ill Ma.,..s ••4 eru• spac,., 
1. Muter's space (cubic metre.)• . 

Sleepulg· LiVJDg- llatA-

room room room 

E IO,f 16,, ••• p 10,4 16,, 8,8 

2 Crew space (cubic metrM) • . 
Chief Chief <>ther :u:- Batb- Bath-

Officers' Crew roomo Pantries Hoopital Eo gin. Oflicer'o aocl Eng.. room JOOIDI aocl waob-
11.-room 

lpacel 
(Oilicen) (OIIlcen) placs 11.-room spa<:a 

I 
1.9 16,0 E 22,9 2J,5 I 131.4 240,4 J0,2 15,2 27,0 

p 22,9 2J,, IJI,4 240.4 ]0,2 15.2 27,0 8,9 16,0 



-So-

5· liLAlfD CARGO MOToa-SBIP. 

Registered dimension!: 368,5 X 53,7 X 24,9 {111. 

· Grou T""""'' 

I Under- I For._ I Bridge- I I Round- I Hatch- I Li~ht and I Total 
deck cast!~ bouse 

Poop 
houses ways atr space 

E 
r 

E 
p 

E 
p 

E 

p 

E 
p 

' 

3-989,78 20,21 30,90 115,87 192,92' 34,15 52,10 

3·989.?8 20,::11 30,90 8?,6o 192,92 34.15 49.89 

1. Under-deck tonnage measured in OM part. 
2. Capacity double-bottom - fuel, cargo, stores : I 
3· Capacity double-bottom - water-ballast: 
4· Exempted part forecastle: 71,22 tons. 
5· Exempted part bridge-bouse: 500,89 tons. 

Dedueli0111 

378,38 tons. 

Machinery I Navigation I Master'• &nd I Access to I Total 
apace a paces crew space" dedncted spaces 

1.419.50 160,38 171,85 I :zo,os 1.771,78 
1.409,74 146.97 176,61 I 11,86 ·1.745,18 

Under I Above I Shaft tunnels Total capacity 
upper-deck upper-deck 

463.35 52,10 6.f,03 579.58 
461,70 49.89 64,03 575.62 

I 

Refrigerating 
Pumps !or Engineers' eng., ventila-

atores 
Dynamos 

tion, he<>:ting, 
lubricating 

etc. 
oil 

. 
Included • - - - -
Excluded 6.99 3,29 1,21 .. -· .. 

I Included 6,99 - - -
Excluded - 3.29 I 1,21 I 2,00 

Spaces for 
Chain Chait- I 

., 

workin~t of Signal 

I 
Boatswain's 

Wireless locker room Iocken stores helm, etc. 

29,31 I I 4.13 . 4-53 I 
21,n 3.72 

1,04 I 11,68 I ,...of,13 
(exempted) 

4-53 24,35' 3-72 .. 

D•ill M..Ur's a•4 """ •t>•us. 
1. Muter'a apace: 

Sleeping- Living- Bath-
room room room 

E 3-53 .6.73 .. - •.. 2,64 
I' 3·53 6.73 2,64 

2. Crew opa~· . 
I 

I Chief Chief Mess- M._ 
Eng. 011. Chief Other . Overall 

011. Crew rooms rooms Bath- Wash aleep.• aleep.- 011. (eeamen rooms 
office space space (011. and mo. rooms .plate! or room room a: eng.) tormem) lockers 

I 
• 

E 6.•s 6,18 •.as 20,87 70.•9 I r 
2,09 ., 2J,J3 14.78 p 6,., 6,18 20,87 

2,93 4.ss - 70,29 2],3J 14,78 2,93 4.58 2,09 I 

4-435.93 
4·4•5-45 

I Net 

I tonnag~ 

:1.664,I5 
:1.66o,117 

-'Deduction 
allowed 

1,419,50 
., 

1.409.74 

Sanitary, 
bilge and 

ballAst pump• 

. 

2,00 

·-· 

-
I 2,00 

W.B. 
in peaks 

-~-
97.52 
97.52 . ... __ ,_ ·-

Pan- Hos-
tries pi tal 

I - •• so 
7,61 •. so 

' 



• 

Diagram J 
Tableau 

MEASUREMENT OF TONNAGE DEPTH 
MESURAGE Df LA HAUTEUR DU VOLUME PR.INCIPAU.KAuT'fvR orT(JIKAo;t"! 

1tCll 

TONNA6E DEPTH 
,HAUTEUR OE TONNAGE' 

SOLID FLOORS ON EllERY FII ... Me.. 

hbl 

1/AR ... NGUES PLE.INE.S " Ct1"0Uf ME.MBI\UIIE. 

2 

Ol'lDINAny TANI\ DEPTH 
HAUT~UI\ NORM ALE 11 DOUDL[ FOliO 

I 
;- -· 

v I 
/ 

r-
ORDINARY fLOOD· DEPTH 
HAUT'f.UA NOnMit.Lf Of ~ADA.Ht.JUf. 

TONNAGE DEPTH 
HAUTEUR DE TONNAGE' 

I 

TONNA6f O~PTI1 
,HAUTEUR DE TQNNA6(" 

' 

TONNAI:J! DEPTH 
,HAUTEUR Dt TONNA6t' 

TAN ... TOP ORDINARY DfPTH 
HAUT!UR NORMAL! / PLAPOND 0V OOUBLt POND 

\ l. 

.J .l .l j 

SOLID FLOORS ON E.VE.AII SECOND FRAME., SKELETON FLOORS ON INTtRMEDI.lT[ PRAMf5 
VARANI:JUES PLEINE.S "' CHAOUE OEUXItME ME.M8RURE., 1/ARANI:JUES CAORtS IWX MEMBRuREI> ltiTfRMfOIAIAfl>. 

4tQJ 

T0NNA6f DEPTH 
,HAUTEUR DE TDNNAI:JE' 

• 

ORDINARY 0EPTI1 

41bl 

TOHN ... 6f OE.PTI1 
,I!IWnUR De TONNACoe '. 

• 

' • HAUTEUR .. ORMAL[ 

.. .. d .. d .. ~.----.... '1 ,--..:..-..-J-.... ~-~..-....-.... ~,..... ..... ~-
. SOLID FLOOR& ON EVERY THIRD FRAME SIIELETON FLOORS ON '"'TERME.OtATE FRAME~). • 

vAA""bUES Pl[INf~ A (HAOUf TR0151£ME ME.MBRURE, VARANbUE& CADRE.& AUlt. MEMBRURE& IIITfRMfOIAIR[l;, 

'- ' ) 

• 



• 
Oiagrem 1 contlmlftl 
Tableau ~~~d~ · 

MEASUREMENT OF TONNAGE DEPTH 
MESURAGE DE LA HAUTEUR OU VOLUME PRINCIPALtHAUUUR•TONN.6bc1 

OROINAR' DePTtf' 
HAUTEUR NORMAL[. _ 

. '·' .... 

. 

- 5 <al 

TOIINA6f DEPTH 
,HAUTEUR DE. TONIIA6E' 

61111 

TONNAGf DePTH 
,HAUTEUR Ot TONNME' 

HIGHE~ FLOOIIS MORE THAN TWO 
PRAMt ~PACES APART. . 

EKCl551Vl DEPTH 
HAUTEUR EXCESSIVE 

HAUTE~ VARANGUES A UNE OIST,.IICE OE 
PLUS 0E oeux ESPACEMENTS Of MEMSRURES. 

7 

.. 
I 
• 
I 
0 

I 

5 Cbl 

TONNA6l DePTH 
,HAUTEUR OE TONIIA6E' 

TANKTOP 
PLAFOND OU DOUBLE POND 

6 Ill! 

TONNA&e DfPTH 
.HAUTEUR Of TONNAGE' 

HIC'>HER FLOORS OF EXCESSIVE DEPTH, 

• 
HAUTES VARANfJUES Of H"UTEuR 
EXCESSIVE. . .... · ... 

' 

\.. -- - - I 
'.... ·-·-·-·-·-·-·-·-.·-·-· r 

TONNAGE OEPTH • 
JiAUTt.UR DE TONNA.bt' 

.....--;-- ---

6 18) 

COMP,.RE; WITH\ 6 
COMP,.Rf.R AVEC ( ca> 

' 

-·-·-·-··-

6 ( bl 

_ COMPARf WITH }6 ( bl 
COMPARER AVEC 

0 I 
0 

I 
\:. 

TONN,.bE DEPTH 
,HAUTEUR Dt TOI<N"f>E' 

I 
0 

I 
. . I 

TONNAGE DEPTH 1' 
·-·-·-·-.. - ... 

,HAU=~ TO~= ,! 

·~ 

• 



• 

Diagram II 
Tatioeau 

• 

. METHOD OF MEASUilEMENT IN CA&E OF DIFfE!lENT DEPTH OF fLQOil 
METHODE DE MESUilAC,E DANS L~ CA$ DE VAAANC3UE~ DE ttAUTEUR. DIFfti\ENTE . . 

A--s; 8 · -IJ 
3 

CUrlllllllll ~Ill ~~111111111111111111111111 J ,J, 
{
UNOtR •Dftl\ TONNAC>t If iNlAND l 

A·S·C·D+£·f·D·6+f·H·J·I\ 0 Y0LUMt PrliN(IPAL lfiNLA~O[) 

Diagram m 
Tableau TONNAGf OEPTH IN CASE OJI NON· HORIZONT/\L DOUBL! DOTTOM 

HAUTEUR DE TONNAGf 01\NS Lf CAS D'UN OOUBL.t fOND NON·HORIZONTAL 

/ / ! 
I 

I 

\(.....____.J.--___ .Y 
1 2 

3 4 

• 

• 



• 

Oiegrem TrT 
Tableau .u. 

• 
DIFP'ERENCE IN ·DEPTH OF DOUBLE BOTTOM. IN THE TRA~SVERSE DIRECTION 
DIFFERE.NC~. DE . HAUTEUR DU DOUBLE FOND DANS ·Lf SENS TRANSVERSAL . . ' 

TONNAG! O~PTH 
,HAUTEUR De TONNA6E' 

AS THE CA5E MAY DE PART a. b, c.d, IS 
TO DE ADDED TO OR DEDUCTED FROM THE 

11! 1 
UNOf.A-OE.CK TONNA6E CALCULATED ACCorlo 
-lNG TO THE OftOINA.RY METHOD • 

1b 

. 

z 

Oiegram Ti
)obleou ...L 

• 

1 

w 

A. 

. I 

I 
I 
I . 

I .. 

•. 

I.E VOLUME a. b, <.d. DOoT ErRE SELOII 
LE CA& AJOUTEE AU OU OEDUIT DO 
VOLV!"I! PI\INCIPAL, CALCUL~ D'APOES 
LA METhOD!! MABoTUELLf •. 

.·-·-

~ 

\ 

.LOWEST BRE~DTH 
LAP.GEVR DU. FOND 

2 

I 
I 

w' I 
I. 

w, .i 
8. 

. . 

3 
.. 
I . 

' ' .. · I 
• 

w I 
I 

.C • 1 

W ,' l .. C~t '"E.Rif. IS NO .CE.ILIN6 OVER rtte. PRA.ME, &nACKETS 
DAM~. l!. CAS OU L M'b.I~Te: llli\5 Dr..~ SUQ 1.£$ GOU$SETS Of '"I!P1~UAf 

" 
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• 

Diagram -ut 
Tableau .LL SPI\R • CEILING 

VAIGRAGE A CLAIRE·VOIE 

UPP~AMOST Sl'ot.CIN6 
lSPACEMENT SUPtRIEUA .L 

Diagram T71T 
Tableau ~ 

1 

BAEAOTH 
( MO SPAR.R.ING) 

LAR.GEUR. 
I SANS Vl'>i6ow;E l 

Diagram "fl'T1T 
Tableau ~ 

. I 

I 

d < ,._ o· 

fAAMES OP DIFFERENT HEIGHT 
MEMBRURES DE HAUTEUR OlffERENTf 

11 l ] ... 
SPAARINI!t 
YllolbAAbl!: 

BREADTH GRP~DTH 
( &PI\AAIN6 f 11 Tl.D) (NO &PAR RING J 

LAA.G!.UA L"A.(,!UA 
C LOASQut VAibAA6! Dl5f!.) ( ~~ YAI&A.A6!) 

LONGITUDINAL FRAMING 
MEMGRURES LONC':IITUOINALES 

2 

d ) 1'0' 

] ] l -
'-.&PAilatN' .. 

V~l<o.RAUl 

eRtADTH 
( ,P-.AR.tNb ,l1ff.0) 

lAA6f"lllil 
( t.OA6aUt -'~<JA.t(Jl U•lt t 



Oiegrem JX 
Tableau 

-86-

• 

MEA~URE.MENT OF THE UNOER-OECnONNAGE OF A CORRUGATED SHIP(M'?~;:-~'" .. ) 
MESURAGE ou- VOLUME PRINC.IPAL. D'UN NAVI~ A CARENE. ONDUL~E( MOT .. ';~~ ..... ) , -

I 
. r . 

. 

! . 
I -. . 
I 
I 2/3 ROUND OF BEAM 

~ 'I> DU DOU~E DE OAR.RO'... 1 
I II 

I . r· . ·-, v 
I ' ""~ <--

I - I 

I 
I 
II . . 

I ..,, 
OrtEAOTH MOULDED TO LINE OF OUTSIDE FRAMIN6 II 

! LAR6EUR PORTEE JUSQU'A LA UUIIIE OU OOR;Of E,XT[Il.IEUQ. ,, 
I I 

~~ I ' . A&SUMEO FI'\A.ME. LINE 
li~NE fiCTIVE DU OORDE I 

I II . ~ I S'IL EXI&TE. UN R.E.vfTEMENT Of VOUUfS WHfJrrl &PAA.RIN6 16 fJTTE.O, THE 
lEUR f.O"ISSEUR DOlT ETil.E OEDUITE ' THICKNESS IS DEDUCTED fROM I 1•3' 

I Of LA lA!lUE.UR.. ME.t;Urtf.E COMMe, IL - THE BREADTH MEASURED "S I 
f51 IN ClOUt, 'INDICATED. ., I 

I 
I 

I 

I 
I . 
I 
I 

I I • 

I . ~ i 

• 

~========~==~====~ 
-· 



• 

Diagram :x:· 

Tobleeu 

' TWE.E.N -DECK SPAC.E • 
ESPACE D'E.NTRE.PONT. 

1 

. - b_ .. _· . b, 

t 
'\ . 2 
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Diagram XI 
Tableau 

'TWEEN-DECK SPACE 
. ESPACE D'ENTREPONT 

• 

~ ,. . f-· 

i B B 

I 
4 4 

I-

PLACf WHfRit TO H!ASURl THt ttei6HTS 

/ 

rh7 

• 

IN CAS~ f7 OIP'P'I!.IU~ .. 1H!. ROUNO 0P DfAM or 
Tttf. TWO OE.CKft • 

E:NOR.OIT AUQUeL LA HAU'TeUR DOlT -
! T R e Mf:SUA.EE ~ Le CA$ 0 UN e. 
o•PFEReNce DANS LE eOUGe oe DARADT 
DE& Oe.ux PONTS. 

MEASUREMENT OF HEIGHT. 
MESU!lA~E De LA. HAUTEUR • 

I . 

t 

Ins Ins ln. 

' . 

O•egrem XJI 
Tableau 

-

lhs h2 

. I 

./ 

n, 

'TWEEN ·DECK SPACE. -.FTER.MOST BREADTII 
ESPACE O"E.NTREPONT. LAR~EUR A. \:EXll\tt\1! 

' AMIEI\! • 

la 
I 

........ ~ ....... -'e-+,;~h~ 
l'lh~ 

&OM • 1).\flfl!. D"ntA66! 8 
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OiGgr&m xm · 
Tableau 

CAEW.;SPACE. IN OPE.N SPACE. . 
ESPACI!. AFFECTE A L: EQUIPAGE DANS UN ESPACE OWE~i 

, 
' 

-

-

. 
. ONLY THESE CABINS ARE TO DE MEA-

CREW CABIN~ ~ 5UREO IN THE 6~055 TONNAUf ANO, 
- ' • .- SUDSEOUENT~Y. TO DE DEDUCTED AS 

- CA.IliN~IS DE CREWSPACeS. · . · 

L'EQUIP GE '"' CES CABINS SEULES SEIIONT COMPRISES 
DANS LE TONNAGE DRUT ET OEVRONT Elt • 

v \1 SUITE f:.Til.e OfOUITE& AU TITRE 0'f5PACe 
AFFECTE "' L'EOUIPA<"oE. 

CASING FOR ACCESS FOR LJ()HT 
.. AND "Ill IN THE MACHINERY 

' SP,CI:., 
O~N SUPER-STRUCTURE ' 

e-.--··---·----~- ---'• --· --·--' ---------------
SUPERSTilUCTURE OWERTE PUITS D'ACCES O'ECLAIIIAGE ET 

DE VENTILATION DE LESPACE 
POUR APPAREIL. MOTE,UR • 

. - --

OPEN· SUPE~STnUCTun~. 
$UPERSTQUCTU~E. OUVE~TE.~ ' 

' ' 
' -

IN THIS CASE THE e.ANGWAYS AND C~EW·SPACES AnE MEASUrlEO· IN 
THE- Gn05S TONNAGE AND SUBSEQUENTLY DEDUCTED. 

DANS CE CAS LES COULOIRS ET LE.S E.SPACES AFFE.CTES 0. (EQUIPAGE 
SONT ME.5URE.S OAN5 LE TONNA6E BRUT ET OE.OUITS ENSunE • 

. .. 

. . 

' 

. . 

2 E.XCLUSIV ELY cru:w - SPA.CE 
ESPACES eXCL..U51VE Mf.NT ot>.FFE Tf.$ " L'f:O tPA.GIE 

' 

N PIISSAGE MORE THAN ~· o• WIDE }-
OUVERT DE PLUS DE 3 PIEOS De U\RC:.EUR 

OPE 
PASSA6E 

-

' 

---.----··-·-.-·-
. 

N P,.5SAGE MORE TH"'lol 3' o• WIDE }--
OUVEilT Ill:. PLUS Ill:. 3 .PIEOS DE LARt:.EUit 

OPE 
l'ti.SSAGf. 

/ 

. -

v v v ' v v 
.. 

-
_ CASINC.:. IROfl ACCESS FO~ LIGHT .... D AlA 

IN THE t;JA.ChiNE.rlY SPACE., ·--- -----------· --. --
PUITS D'ACCE5 o'f.CU\I~AGE ET DE VENTILATION 

DE L'ESPACE POUR APPAREIL MOTEUR 

f-., .(\ t-.,' ~ 
-

EXC USIVELY' Cll W -SPACE END OF 5UPE.It5TitUCTUilE } 
FIN DE LA SUPI:.RSTilUCTUilf · ESPAC:E& AF ECTE EXCLU IVft'IEloiT A ( QJ)IPAC.E 

Diagram ;vriT 
Tableau AUl 

OPE.N SPACES 
E.SPAC.ES OUVERT& 

OUVErtT 
OP~"t OuvEil,T , 

OUVER.T 
OPEPM ouvern 
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-
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Diagram VU· 
Tableau .L!f.J._ 

• 
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LONG FOI'lECASTLE 
L.ONC:! (jAJLL.ARO 

,,----,---~----r----r---.-----

7. &. ~ $._ • 4. - i)._ . 

. • 
!"' f • 250' • LENbTH &,UPETlSTRUCTunt 

~~~~-----~ 

EX ... MPLE. OF' U.S Prii'ICT1CE:} 

EXEMPLf Of LA MA.TIQUE SUIVIE Aux tTA.TS ·UMI!>: 
L• 080' f'• -lt•OO' f• Z~' 
7 ) w) 6 Jtf.~~Rt 7 6tCTIOH& , 

Diagram vur . 
. Tableau All POOP 

OUNETTE 

. ..L. 
3 

, 
2 

·t· 

ONf Of' THE Pll0POSI'IL5 MI'IDE "& TO Ttl~ 
MeASUREMENT OF GrlEAOTHS IN A POOP. 

USUI'ILLY "T Ttl!! T~80M. 
<h<trii'ILeMeNT l. ~ BI'RRI. 0'"1\<A16C , 

UNE DES. Pl'l.OPOSITION5 FAIT!.& AI!L..ATrveMENT 
AU MeSUAA<31! DE.S LARc::r.euru:, ~S. UN!. DUNeTTf. •. 

Diagr11m XVII 
Tableau .. _ ... _.....__.__ 

\ 

MEA5Uil:ED 
MES.UR:e. 

TURI'lET·OECK. VESSEL 
NAVIRE A-TURRET-DECK• 

fft¢14 
NOl INCLUDED IN THE. TONttAbf. 
ttOP4 COMPI"U& o--N~ Lf: TONNAUe. • 

MEA$UnE-0 ACC.OnOIN6 TO ME THOO 
NOW 1,.. USf IN MOST COuNTRIES. 

Mr:SuA.t! U)NFOilMEMENT lt. LA f"''ETt-tOOE. 
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Diagram V1V 
Tableau .AJA. 

Do11gram VV' 
Tobleau L!!!.A. 

-go-

HATCHWAYS CONST~UCTED ON T~UNK .. 
ECOUTILLE~ CONSTRUITES SUR UN .• TRUNI\ 

CORRUC'JATED HATCH· COVEll · 
PANNEAUX D'ECOUTILLES EN TOLE ONOULEE. 

'· . 

SECTION OF A PAilT OF THE MAc.HINEilY SPACE 
COUPE D'UNE PARTIE DE L'ESPAc:.E POUR APPAREIL MOTEUR 

IS MEA&UREO IN PnACTICE IN 3 PARTS 

EST MESUilf. DANS Ll'l PRATIQUE EN 3 SECTIONS 
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-
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MEASUilEMENT OF DEPTH IN PEAKTANKS 
MESURACJE. DE LA HAUTEUR DANS DES CALES O'EAU DE COQUERON 

• 

TANK -TOP • PlAf'ONO O 
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. 
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l r--...,. 
' 'I 
'• :· 
•' 

r 
,, 
" -" ' ' ' ' ' y 

' 

. .... ~ uY .. ·-·-
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IN THIS EXCEPTIONAL CASE iHE. FOrtEPEAK 15 MfA5U17E.O A$ A. &ePAI1Alf 5HtP WHfN M!!A&UniNG TH!. 
U,..OEROECK. TONN ... 6E • FOrt. ME.M)Uil!N(; T11e. fiOilEPEA.K~TAf\11\ A& A WATe.R~\.LAST •TANK THe De.PTH$ AAI 
HEASUREO A6 5HOWN lN THE OIA.CJR.AM. ' 

DANS CE CA.& !!XCEPTIONNEL LE. COOUe.RON O"AVANT EST MESUI'\e_ COMMI! UN NAV111t Ot!!oTINCT LOR& OU 
MESURA<:lE DU VOLUME PRtN(IP.A.L • POUR Lf Mt;SURAC:Ie De. LA. (.ALe O'f.A.U De COQUf!lON COMM! CITI!RNt 
De. LEST O'E.A.U. LE$ HAUTEURS 50 NT Mf.&UI'\I!ES Te!L OU "II. e&T INOIOUt. DAN& &.e TA.()LeAU, 
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• 

IN THIS CASE THE FOREPEAK IS MEASun!.O TOGETHf.fl WITH THI!. RES.T OF THe, V!'~SI!.L IN ONI! LI!.NC,TH -
WHEN MEASUrliNQ THE. UNOER·DECI'\ TONNA(£. FOil ME.ASUI'l.INC:, THe, fOI'l.EPE.-...c.•TANM. AS A W~TER.BALLA&T• 
TANI< THE DePTHS A~E MEASURED AS SHOWN IN THE DIA(',It,O.M. 

DANS CE C .. S LE CO<lUErlON o· AVANT EST MESUrlE ENSEM!lLI! .. VfC LE flEST .. NT OU NAVIrll! EN UNE &EULE 
FOIS EN VUE Oe LA O£TEr\MINATION 0U VOLUME PAINCIPAL. POUR Le MESUrtA6f. DE LA CALl! O'E"U 0! 
CO<lUEilON COMME CITer:I.NE DE LEST 0 EAU LE& HAUTeUrlS f>OHT Me5Url~ES TEL QU IL ES.T I"'DIQUf OMfl I.E TABLEAU. 
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C.138. M. 31. 1928. VIII. • 
Erratum 

SOCIETE DES NATIONS 

Cen~ve, le 10 f~vrier 1929. 

COMMISSION CONSULTATIVE ET TECHNIQUE DES 
COMMUNICATIONS ET DU TRANSIT. 

Erratum au document C.l38. M.31. 1928. VIII. 

L~s tableaux figurant aux pages 75 et 79 ont 4t& 

intervertis par erreur, le tableau "4· Petit cargo 1 vapeur" 

devant figurer 1 la page 79 et le tableau "4· Vapeur a deu~ 

hHices", ala page 75· 

LEAGUE OF NATIONS 

Geneva, February 1oth, 1929. 

ADVISORY AND TECHNWAL COMMITTEE FOR 
COMMUNICATIONS AND TRANSIT. 

Erratum to document C.l38. M.31. 1928. VIII. 

The tables shown on pages 75 and 79 have been reversed 

in error. Table "4· Small Cargo Steamer" should appear on 

page 79 and the table "4· Screw Steamer" on page 75· 



[Distributed to t\e Council 
• the Members of theeLeagu~ .• 
an~ the D~egates at the .;\~embly.] 

A. 23. 1928. VIII. 
• • 

Geneva, August 8th, zgzS. 
• 
LEAGUE OF NATIONS 

Radio· '{elegraphic Station for the Purpose 
• Independent Communications 

for the League of Nations at Times of 

. I 

of ensuring 

Emergency. 

SUPPLEMENTARY REPORT OF THE ADVISORY 
AND TECHNICAL COMMITTEE FOR COMMUNICATIONS 

AND TRANSIT. 

The Chairman of the Advisory and Technical Committee for Communications and Transit 
has the honour to forward herewith to the Secretary-General of the League, fur transmission 
to the Assembly in conformity with the Council resolution dated June 8th, zgz8, the supplementary 
report adopted by the Committee of Experts, which met for the purpose of considering certain 
aspects of the problem of the establishment of a radio-telegraphic station capable of meeting the 
requirements of the League of Nations, particularly in times of emergency. With a view to 
facilitating the task of the Assembly, which has already received the general report of the Advisory 
and Technical Committee on this subject (document C.I4I.M.32.1928.VIII), the Chairman of the 
Committee feels that he should draw attention to the conditions under which the Committee of 
Experts met, and should explain broadly the situation with which the Assembly has 'to deal, 
taking account both of the general report and of the supplementary report. 

When the Advisory and Technical Committee for Communications and Transit drew up its 
general report, it had only considered, either at its own meetings or at those of the organisations 
dependent on it, one solution of the problem of providing independent means of wireless 
communicatiop. for the League of Nations at times of emergency, which problem had been submitted 
to it for 'technical examination. The terms of the Council resolution on which its work was based 
suggested that the League of Nations should have a "radio-telegraphic station of its own 
sufficiently powerful to enable it to communicate independently with the greatest possible number 
of Stat~ Members of the League". The Advisory and Technical Committee accordingly confined 
itself to an examination of the means by which practical effect might be given to the idea of a 
radio-telegraphic station established by the League of Nations, belonging to it and permanently 
operated by it. The general report of the Advisory Committee describes such a station on the 
lines indicated in the unanimous report of a committee of technical experts in wireless telegraphy 1, 

and explains the manner in which such a station would work in normal times and in times of 
. emergency. In order to ascertain the manner in which the station would work, certain experts 

in questions of telegraphic operation were consulted individually, but since one of these experts 
expressed doubts as to whether the efficiency of the station in normal times would be such as 
to guarantee satisfactory results in times of emergency, the Advisory and Technica{ Committee, 
while forwarding its general report, decided to convene a Committee of Experts in questions of 
telegraphic -operation which would be requested to clear up this point, and thus supplement or, if 
neoessary, modify the part of its report relating to the conditions under which a League of Nations 
radil>"telegraphic station would be operated. 

Furthermore, the Council, having been informed at its last session of the meeting of this 
Committee of Experts by the Advisory and Technical Committee's report, not only emphasised 

l The Committee consisted of the following: 
General FBRIUt, Member of the Paris Academy of Sciences, President of the International Union of Scientific 

Radio-ulegraphy, c~.,;,,.a... . 
Dr. P. J lGER, Adviser to the German Ministry of Posts. 
Dr. KooMANS, t:hief Engineer of Posts and Telegraphs, Head of the Radio I.aboratory at The Hague. 
Lt.-Colaoel A .. G. l.BE, O.B.E., M.C .. of the British General Poot Office. 
Professor VALLAORt, of the Royal Naval Academy at Leghorn, General President of the Italian Electro

tec;hnical Association . 
• 

,S .. d .. N. l.iuO (F.) J.ioO (A.) 8/28. Imp. ltUDdlg. Publications of tbe Lea~ue of Nations 

VIII. TRANSIT 
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. . . rt of the problem of estt.blishing a L~llgue ra~o-
the duirability of definitely elucidatmg this pa ommittee of Exper\s in telegraphiC operat~n 
telegraphic station, but also request~d that th~h~t of the creation by the League of a radiO·• 
should consider whether other solutions than d b 't hould l)e taken into account so long as 

d tly operate Y 1 s f t 1 hi telegraphic station owned an permanen . e ndence of the League's means o e egrap c 
such solutions also gilaranteed the absolute md. ~t. f m' stance at times of emergency of a 

. f - the utihsa Ion, or ' . 1 b t Ul communication at times o emergency th League In the mterva e ween e 
station which would not normally be oper~ted br E e t the 'secretary-General"of the League 
meeting of the Council and that of the Committee 0 xper s, n arrangement of this ~haracter. • 

h S · G emment intended to propose a 
was informed that t e WlSS ov th tended It was thenceforward its. 

h C ·u of Experts 1 was us ex . d . 
The task before t e omm1 ee 'sf f the operation, in normal times an m 

duty, not only to re-examine the genera~ chara.cten ICS o ently owned by the League of Nations, 
times of emergency; of a radio-telegraphiC stati~n perman h a5 that provided by an offer from 
but also to consider whether possibly other so ubti~n~, s~c dependence of the League's wireless 
the Swiss Government, would ensure the a so u e m . 

communications at times of emergency. . . f . . that both 
C . t f E perts was unammously o opm10n 

After consideration, the ommit ee 0 x h L f Nations and that of a station 
solutions - that of a station permanently owned by t e eague ·0 • bl 
only passing under the exclusive authority of the League at 'times of emergency- were concelVa e 

I 

.and practicable. f h Co 'tt · 
As regards a station permanently owned by the League, all the members 0 t e d ;~. eei 

with one exception, agreed merely to refer to the general report o~ ~he Advisory an . ec . iC~ 
Committee for Communications and Transit, since they were of opm10n that the. workmg of th 
station in normal times provided for 1n that report would make it possible for it to be operated ~t 
times of emergency under the conditions laid down t?erein. . The Co~rnittee only suggested certam 
alterations in the details of the programme of operation and m the estlffiates of revenue. . 

As regards the altei-native proposal of a station not permanently o~ed by the League of 
Nations but coming under the exclusive authority of the League at tlffies of emergency, the 
Commit~ee, after studying this question with experts appointed by the Swiss Governme~t, 
explained in detail how, in their unanimous opinion, an agreement might be contemplated which 
would take account of the requirements laid down by the organs of the League as regards the 
complete independence of the means of communication of the League at times of emergency 
and of the views of the Swiss experts .. 

.. The Advisory and Technical Co~ttee thus lays before the Assembly two solutions, both 
of which have been considered to be practical from a technical point of view, and both of which 
meet the requirements as to the independence of the League's communications at. times of 
emergency. The choice between these two solutions is governed by considerations either of a 
political or of a financial character with which the Advisory and Technical Committee is not called 
upon to deal. The solution consisting of a station only coming under the authority of the League 
of Nations at times of emergency presupposes in normal times a complex form of co-operation and 
a community of interest under conditions to be defined by agreement between the Swiss authorities 
and the League of Nations. This solution can only be properly appreciated when the proposals 
which the Swiss Government has expressed its intention of making are known, and when those 
proposals can be examined by the Assembly in conjunction with the observations submitted and 
the plan drawn up by the Committee of Experts. The solution provided by the establishment 
of a station operated at all times by the League of Nations does not entail such complicated 
co-operation. On the othei' hand, particularly since it would not deal with commercial traffic 
and would only receive revenue from official traffic, it would undoubtedly be more costly. 

Both solutions place at the disposal of the League of Nations at times of emergency a wireless 
station enabling the League by its own resources to _ensure, as far as is technically possible, 

· independent communication with the largest possible number of Members of the League in Europe 
and outside Europe. The plan providing for a station permanently owned by the League includes 
a short-wave post capable of communicating with all parts of the world, and which should it not . . ' 
be found adequate for certam short-distance European communications, could be supplemented 
by a m~um-wav: post to communic~te with ~uropean countries only. The plan providing 
for a station established by agreement With the SWISS Government and coming under the authority 
of the League of Nations at times of emergency includes a medium-wave post providing, in general, 

.. • The Committee of Experts_ ~n questions ~f telegraphic operation consisted of the follo..ring: M. ARBNDT 
MIIU51enal Director m the Postal Mirustry of the Re1ch; M. BoULA.NGRR, Director of Telegraphic Operation in the Fl"'" _-r 
Ministry of Posts, Telegraphs and Telephones; M. GNEMB, Director and Head of Division in the Italian Ministrv ,_.eoch 
and Telegraphs; Mr. PHILLIPS, Assistant Secretary of the General Post Office of Great Britain· and M STALINGR;1 . .of Posts 
Head of Division in the Polish Ministry of Posts. ' · \'Engineer, 



-3-

tor .t;uroJ:'Can communications and a short-wave post for extra-European co~unications~ and f~ 
~ch European communicat~ons as might, in exceptional cases, not be possible by means of the 
medium-wave post. _.. · 

Both solutions alike would give the League of Nations considerable facilities in normal times 
and in times of emergency. In normal times, apart altogether from the new direct traffic relations 

. which would be established with certain countries outside Europe, particularly with Asia and 
!louth Ainel'ica in connection with the ordinary exchange of telegrams to and from the Secretariat, 

• delegations and Governments, both alternatives would permit of the general transmission of news 
• by wireless telegrapny, and eventually by broadcasting, not only in Europe but outside Europe 

as well, and would make it possible, at a very low cost, to transmit messages by radio-telegraphy • 
. to non-European countries desiring the text of important and urgent documents which at present 
have to be sent by post. 

-
At times of emergency, both solutions would make it possible to establish continuous direct 

relations between the League of Nations or delegations at Geneva and the Governments of the 
States mainly concerned, without any distinction between an emergency ·affecting Europe and an 

. emergency affecting other parts of the world, or between European and non-European Members 
of the League. · 

. As the two_proposed methods would make it possible in these cases to avoid the re-transmission 
at present necessary in the case of extra-European communications, they would ensure the 
independence of the League's communications at times of emergency not only in relation to the 
authorities of the country in which the League has its seat, but also in relation to private or public 
wireless or cable concerns and, in case of mobilisation, in relation to the national military 
authorities of the countries which would otherwise be called upon to provide for re-transmission. 

These two solutions therefore meet the requirements of the Council, which bad in view a 
wireless station "·sufficiently powerful" to enable the League to communicate "independently 

. with the greatest possible number of States Members of the League ". 
Since the meeting ·of. the Committee of Experts, an additional suggestion bas been· made by 

one of the experts to the effect that, should the solution based on an agreement with the Swiss 
· authorities be adopted, the League might consider only the establishment of a medium-wave post 
· (for European communications), which is necessary in any case for the requirements of Swiss 

commercial traffic, and that provisions might not be made for a short-wave post (primarily intended 
for extra-European communications) so long as the requirements of Swiss commercial traffic 
do not lead the Swiss authorities to provide for the construction at Geneva of such a post. 

It bas not been possible to accept this suggestion. Even in the case of European commu
nica~ions, it would appear from the opinion of the technical experts that such a station, consisting 
only of a medium-wave post, could not be regarded as absolutely reliable. Moreover, in the case 
of extra-European communications, the information received is to the effect that it is highly 
improbable that the 'requirements of Swiss commercial traffic would warrant the construction 
by the Swiss authorities at their own expense of a post at Geneva for extra-European communica
tions, and the station which would under these conditions be placed under the authority.of the 
League of Nations at times of emergency would not be in a position to provide directly for any 
extra-European communications and would therefore not give the facilities referred to above, 
or satisfy the conditions laid down in the above-mentioned programme of study resulting from the 
Council resolutions, as approved by the Assembly. 

The Advisory and Technical Committee, in submitting to the ,Assembly the two above
mentioned solutions of the problem laid before it, is glad to say that it has supplied the forth
coming Assembly, in accordance with the desire expressed by the Committee on Arbitration and 
Security t, with all information calculated to make a final decision possible. 

• " The Arbitration and Security Committee: 
M Considering that, in case of emergency, rapidity and security in the matter of communicatiODS be~ the 

Secretary-General, the Members of the Council, the States concerned or the special missions of the Council are of partia11ar 
importance with a view to ensuring efficacious action by the League; 
. " Noting that the importance of this was recognised by the last Assembly in Resolution No. IU. adopted oa 

September 26th, 1927, on the proposal of the Third Committee; ' 
" While gratified at the results of the initial efforts of the Committee for CommunicatiODS and Transit to make 

the best possible nse of existing means of communication: 
" Directs attention to the following passage in the report of the Committee for Communications and Transit dated 

March 1927, which was submitted to the Council and the Assembly: 

" • ••• That, at a time of general emergency - for example, immediately before mobilisatioa and. abo"" 
all, during the actual period of mobilisation - the total or partial taking over by the State of the ....,..ns of com
munication must inevitably mean that, in many cases, communications of importance to the League qht be 



• 
The 'Secretary-General of the Committee has further been instructed.to supply the Assembly, 

if pecessary, with any additional infonnation which may appear ~o ~ ~seful. He. has alreadl 
been requested to give details, in a note drawn up after consultation wtth the Chatrman of the 
Committee of Radio-telegraphic Technical Experts, of the financial-consequences of the proposed 
arrangement suggested by the Swiss experts. This note is attached to the report as an appendix. 

• 
reDdered Jess rapid or Jess certain despite the successful application of the measures laid down in the report approved 
by the Council at its December session, unless some special means, indepen<tent of the general system of national 
communications • . . • . •; • 

_ " Considers that the systematic study of the means to be employed by the organs of the League to enable Members 
to ~-out the obligations devolving upcn them in virtue of the different articles of the Covenant requires that com
murucations for the purpcees of League action in case of emergency should have every guarantee of independence and 
aboul~ be as little affected as possible by the disturbance which a state of emergency will necessarily produce in the regular 
working of the communications controlled by the different Governments; . 

·: Trns~ that. the supplementary technical studies undertaken by the Transit Committee at the request of the 
~neil and '':' con1unct!on _with all the authorities concerned, with a view to providing the League of Nations with 
";dependent atr commurucations and a radio-telegrspbic station enabling it to communicate direct with as many Members 
o the,League as ~ible, may be rapidly completed; -
. to 

11 
And emp~ the desirability of enabling the Assembly at its next session to take steps to put these schemes 

m e ect, more particularly as regards the establishment of a radio-telegrsphic station." 

I 
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REPORT OF THE COMMitTEE OF EXPERTS ON TELEGRAPHIC 
OPERATION. 

Geneva, July 8th, 1928 . .. 
As a result of the discussions of the Advisory and Technical Committee for Communications 

and ~ransit and of the Council, at its last session, the Committee of Experts was requested to rv 
examme. the general ~hara~teristics of the operation, both in normal times and in times of emergency, 
of a radio-telegraphic statlori permanently owned by the League of Nations, and to see whether 
other so~uti?ns might not possibly ensure the absolute independence of the radio-telegraphic 
commurucations of the League in times of emergency. It submits the following conclusions on 
this subject. . 

The absolute independence of a radio-telegraphic station, so far as the radio-telegraphic 
c?mmunicatio~ of the League of Nations at times of emergency are concerned, may be provided 
either by a station permanently owned by the League of Nations or by a station owned, if situated 
in Switzerland, by a Swiss administration or company, and only coming under the control of the 
League at times of emergency. Both solutions are conceivable and practicable . 

• 
I. STATION PERMANENTLY OWNED BY THE LEAGUE OF NATIONS 1. 

The working of the station in normal times would ensure its working at tim~ of emergency 
under the i:onditions laid down in the report of the Advisory -and Technical Committee for 
Communications and Transit. - _ 

It is neither possible nor desirable at this stage to consider in quite such a definite manner 
as is done in the text of Annex B to the Transit Committee's report (doc. C. 141.M.32.1928 VIII) 
the detailed programme of working, which could only be drawn up when account is taken of the 
agreements which would be concluded with the various administrations, and of the facilities 
obtained for the exchange of communications. The Government telegrams referred to in para
graph (c) of that Annex, would certainly not be· exchanged in as many directions as is 
apparently expected. For this reason, the estimated revenue would very probably- at least 
in the early period -. be less than that estimated. . 

2. STATION PASSING UNDER THE EXCLUSIVE AUTHORITY OF THE 
LEAGUE OF NATIONS IN TIMES OF EMERGENCY. 

The Committee, having taken cognisance of an offer expected from the Swiss Government, has 
examined this alternative with the experts appointed by the Swiss Government, and it has been 
found that, without touching on political questions (which do not concern the Committee), an 
agreement taking account of the requirements insisted on by the organs of the League and the 
observations made by the Swiss experts might be contemplated on the following bases, which 
would involve the establishment and operation in normal times of a station by the Radio-Suisse S.A. 
under Swiss Government supervision, such station to pass at times of emergency under the 
authority and management of the League of Nations. 

(a) Technical Installations. 

The technical specifications of the proposed station should be fixed by agreement between 
the Swiss Administration and the Technical Committee of the League of Nations on the basis 
of the plan already prepared by the Technical Committee, subject to fresh examination of that 
plan by the Committee, with the assistance of a Swiss expert. In the final examination, regard 
should be had in particular, so far as the medium-wave post is concerned, to the undertakings 
which the Swiss Administration or the Radio-Suisse has already entered into, so far as the 
maintenance of these undertakings would not impair the efficiency of the station. 

The measures taken for the supply of the material necessary for the posts should give the 
main engineering firms fair opportunities of securing orders, subject to what has already been 
said regarding the undertakings entered into by the Swiss Administration or the Radio-Suisse 
in respect of the medium-wave post. This would appear absolutely necessary, not merely by 
reason of the grant from the League of Nations referred to below, but also in order to secure the 
benefit of any fresh improvements on the most advantageous terms. The short-wave post which 
is intended specially to meet the requirements of the League of Nations would be acquired in 
accordance with the proposals of the Secretary-General of the League after the competent organ 
of the League and the Radio-Suisse had been consulted. 

, The station would be equipped with all the improvements which might be found to be practical 
and to be adaptable to its service, and would always be kept up to the highest technical standard. 

• For reservation made by Mr. Phillips on this point, see Annex 1. 

• 
.... 
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• . 't If or the Commi#sioner providecrfor belo'Y 
Th~ competent organ of the ~eague ~f NahonJ 1 se king of the station on taking delivery ant!, 

would be able to verify the techrucal.effictency an wor . 
thereafter,. at any time. 

(b) Operation. 

. · d th station and be responsible for its operation~ 
In no~ times ~he Radio-Smsse~o~ t o;n f fue fact that its operation is of internation!ll 1 

When nammg the station! ac~ount sho . a en ° t d 'th the station would be 'lanned m 
importance. The orgamsahon of the services coGnec e .wt it should have to work indepen
such a manner that it should have on the s~t at eneva, m case el ents and services necessary 
dently of the other Radio-Suisse organs at t~mes otemerge~~Y· ~ffic:%ight be placed in premises 

~~r j~ecs:~:~~~c:~f:nin!it~~~o~~n~~~= ~~~~ C~~fr~a ~;~graph ~:r~~ U:,f ~:=;'g~n~;tait~ 
separate from that office. Furthermore, an auxiliary cen re or use a tral T 1 h Offi 
direct communication by wire with the station and with the Geneva Cen e egrap . ce 
would be established, at the seat of the League or near it, whenever the League of Nations so 

decid;~ programme of working in normal times would be drawn up by 3:greement betw~en t?e 
Radio-Suisse and the Secretary-General of the League of Nations .. The station would be pnm~y 
intended for the despatch and receipt of official communications of the. League 1 and for non-o~~1al 
communications connected with the League, such as Press messages, m so far as the tra~smtsston 
of such communications by wireless is practicable. It woul? also be o~n to commercial traffic 
so long as the despatch and receipt of official traffic was not mterfered With thereby. 

The Swiss Administration and the Radio-Suisse would tak"e all necessary steps to ensure t~at 
the station should be operated with the maximum efficiency. They wo~d endeavour to esta~lish 
as many radio-telegraphic connections as possible by me~ns of the s~ahon. Sh?uld undertakings 
of any nature which might restrict the number of radio-tele~aphtc connections have. already 
been entered into, or be at present contemplated, such undertakm.gs should be commurucated to 
the Secretary-General of the League ?f N~tions befor~ the conclusiOn of the agreement, and such 
undertakings could only be entered mto m future With the consent of .the Secretary-General of 
the League. · . . 

The following measures in particular might be provided for in t~e programme of operation: 

(I) The establishment, as an experiment, of direct radio-telegraphic connection. on o~e 
occasion with each of the corresponding stations designated by the League of Nations, m 
so far as the Geneva station and the corresponding stations have suitable technical equipment 
and are capable of being used for that purpose; 

(2) Weekly exchange of traffic, at an hour fixed beforehand, with the stations designated 
by the League (call and acknowledgment), in order to· ensure that radio-telegraphic 
communication with the stations in question can be established from Geneva at any moment; 

(3) Daily broadcasting of one or more League communiques by means ·of suitable 
transmitting apparatus in order to establish contact daily with the stations intended to 
receive m-:ssages from Geneva; 

(4) A "listening-in" programme. Every day, at a time agreed upon, the Geneva 
station would listen to the stations designated by the League and receive any messages 
intended for the latter. 

·. 
It would be understood that, if necessary, special facilities might be granted, by agreement 

between the League of Nations and foreign Administrations, to League official telegraphic messages 
without such facilities being ipso facto extended to general commercial traffic. This would 
particularly apply to transmission of the texts of documents' and circular letters between 
Governments and the League of Nations under conditions to be fixed later. 

Government telegrams sent to and from the station might be allowed the reductions in rates 
granted to Government telegrams sent by other means. . 

The S~retary-General of. the· ~eague would be repres.ented in an advisory capacity on the 
Boar~ of Drrec:tors of the Radi?-Sut~. He could the~e raise !1-ny question the solution of which 
~e might co~Sider nee~ With a vie~ to safeguarding the mterests of the League of Nations 
m the o~ahon of t~e station. If so desrred! arrangements would have to be made for summoning 
extraordinary meetmgs of the Board of Drrectors. Should he consider that a decision of the 
Board of Directors might prejudice such interests, the said decision would not be acted upon if 
he so requested, and the matter ~ould be considered by the Swiss Government and the Secretary
General of the League of .Nah?ns. All questions of this character which come within the 
competence, not of the Rad10-Swsse, but of the Swjss Federal Administration and to which the 
attention of t~e S~i'!5 Government had been drawn by the Secretary-General ot'the.League, would 
also be exammed Jomtly by the Secretary-General of the League and the Swiss Government. 

• M ... ageo from or to th~ Secretariat of the League of Natioua, the International Labour Office and the delegatio11.1 
to the League of Natio11.1 w1U be regarded as official communicatioua of the League of Natioua (Note by the Committee of Experu). • 
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In ortier to facilitate ¢e transition from conditions in normal times to those prevailing ;t times 
eX emergency and to enable lhe Secretary-General of the League and the competent organs of the 
League to carry out the duties incumbent upon them in normal times, the Secretary-General 
wo~d be represented _by a commissioner. The latter would be a permanent official specially 
designated and accredited to the Director of the Radio-Suisse and to the head of the Geneva 
station. Every facility would be given to this commissioner to carry out his duties. 

As ~on as the Secretary-General of the League officially notified the Swiss Government 
that a penoq of emergency had commenced, the station would come under the exclusive authority 
and management of the Secretary-General of the League. The material of the station would 
'be taken. (\Ver by the League and regarded as League material. Thl,! staff of the station would be 
at the d_isposal of the Secretary-General of the League, and be regarded as League of Nations 
Secretariat personnel. This would apply even in case of mobilisation. The Secretary-General 
of ~he Lea~e would be authorised to take any measures relating to management and organisation 
which h~ might re~ard as desirable; in parti.cular, he mighf make any change or increase in the 
staff which he con!idered necessary and appomt any person or persons he desired. The Secretary
General would be bound to compensate any member of the permanent staff of the station whose 
contract he found it necessary to suspend and for whom other employment could not be provided 
by the Radio-Suisse or the Swiss authorities. The station would continue to handle commercial 
traffi? in so far as this did not interfere with the increase in the League's communications. During 
the trme of emergency, the cost of the station, including the amortisation and interest charges 
on the capital invested, would be borne by the League, whicn would on its side collect the revenue 
from the station. The Swiss Administration,.however, would receive the share of the receipts 
to which it was entitled in respect of commercial traffic (the terminal charge). The Secretary
General of the League of Nations would ·have no obligations to the Swiss authorities save those 
distinctly and explicitly provided for in the agreement to be concluded. The termination of the period 
of emergency would be notified in the same manner as its commencement. There would be an 
equitable settlement, if necessary after consulting experts ·or after arbitration, between the Radi<>
Suisse and the Secretary-General of the League, account being taken of losses sustained or 
advantages secured as a result o_f the period of emergency. · 

In order that at times of emergency the necessary additional or replacement staff might be 
available, and in order that such staff might in normal times be familiar with the working of the 
station, the Radio-Suisse would give reasonable facilities in respect of the admission, as temporary 
staff, for purposes of training or, preferably, as additional staff in times of heavy traffic, of the 
specialis~s whom foreign administrations might have placed beforehand at the disposal of the 
Secretary-General of the League of Nations in order that, if necessary, they might assist in the 
operation of the station at times of emergency. Any additional expenditure thereby incurred 
by the Radio-Suisse would be chargeable to the budget of the League of Nations. 

Tlie Swiss Government would give the station and the installations connected therewith, 
at all times, the same protection from the point of view of general security as the Swiss Government 
gives the buildings of the League. It would also be entitled, should it consider such a measure 
necessary to facilitate such protection, to ask the Secretary-General to bring into operation the 
measures provided for in respect of the station at times of emergency. 

(c) General Financial Agreement. 

The following financial agreement is suggested by the Swiss experts 1 : 

In view of the fact that, in the opinion of these experts, the medium-wave post is in any case 
necessary for Swiss commercial traffic, whereas the short-wave post is designed to meet the 
requirements of the League of Nations, the latter would be responsible for the amortisation and 
interest charges on the capital invested in this post together with the operating expenses. 

An annual grant from the League of Nations to the Radio-Suisse would be calculated on this 
basis, taking into account, in addition, any special services that the League might think fi~ to 
require from the medium-wave post (extra "listening-in", for instance). ·The League of Nations 
would, however, only pay go per cent i>f the grant thus calculated. On the other hand, the rev~ue 
from the short-wave post would be divided as follows: For o1_Iicial traffic, the I;eague <?f .Nati?ns 
would receive all the charges collected; as regards commeroal traffic, the SWiss AdmlDlStrati?n 
would, in all cases, receive the terminal -charge; the transit charge would be paid to the Radi?
Suisse up to the 10 per cent referred to above. . Over and above this 10 per cent, the transit 
charge would accrue to the League of Nations, minus a certaiQ percentage sufficient, but not more 
than sufficient, to make it worth while for the Radio-Suisse to send commercial traffic through the 
post. . . 

The Committee of Experts would prefer the following.arrangement: 
The League of Nations would be responsible for part of the interest and amortisation charges 

and the operation costs of the Geneva station as a whole, no distinction being made between the 
medium-wave post and the short-wave post. The League would receive a proportionate share of 
the revenue which the Radio-Suisse derived from the traffic of the Geneva station as a whole 
(revenue 'derived from transit charges, excluding the terminal charge, which would be payable 
to the Swiss Government even in the case of official messages). The League of Nations would 
furthermore provide a grant to meet supplementary unproductive outlay which the station was 
obliged to incur in view of its special requirements. 

• The financial consequences of this arrangement are set forth in a note by the Secretary-General of the Advisory 
and Technical Committee, drawu up at the request of tho Chairman of the Committee (see Appelldix). 
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- . d Technical Commjttte for CommuniCations ~9d. 
The Secretary-General. of the. Advisory tn 'th' the sphere of telegraphic operation quest!6ns. 

• Transit pointed out that t!lls .que;;t!On was hno w~ m hich the Assembly of the League of Nations 
and that he could give no mdicat!On as to t e sys em. w 
might eventually prefer: 

(d) General Note. . 
· . f ethod of settling any differepces regardi'ng 

Provision should be ~I_~ad~ m the agreement ~r ah'l!l h might arise between the various parties 
the interpretation or application of the hagreLeemen w f 1~ t · ns the Swiss Governrnsnt and th~ 
concerned, the Secretary-~eneral of t e ague o a 1o • . • 
Radio-Suisse. · d f · d f ten years Thereafter it 

The agreement might advantageously be conclude or a pe:~o So . Govern'ment or by the 
could be renewed by tacit consent, but ~ight be denoudi~c~d by h'~ ;ssuld be defined with due 
Secretary-General of the League of Nations under con tlons w 1. . o 
regard to the problems which would arise as a result of such denunciation. . 

• Annex 1. 

RESERVATION BY MR. F. W. PHILLIPS, REGARDING SECTION I: STATION 

PERMAN'£NTLY OWNED BY THE LEAGUE OF NATIONS. 

1. I find myself unable to agree with the view expressed in Section 1 of this report that a station owned by the 
League of Nations would be able to carry out" the work contemplated for it in time of crisis. 

2. The programme of working proposed in the report of the Advisory and Technical Committee for Communications 
and Transit (document C.1 41.M.J2.1928.VIII) envisages the establishment during normal times of direct communications 
between the League wireless station and a large number of countries in all parts of the world, with which connection would 
be made one after another throughout the day in accordance _with a pre-arranged time-table. Experience shows that it 
would be extremely difficult to carry out a programme of working of this character; and, even if it were practicable, 
the delay involved in holding messages over until the next scheduled period of working would be so great that the service 
would be unsuitable for most classes of telegrams. No commercial wireless station in the world conducts a service of this 
kind with a large number of distant countries and, if an attempt were made to carry out the scheme, it would probably 
be found necessary in practice to coniine the service to a relatively small number of countries. 

J. The station would deal with League traffic only and not with commercial traffic. The maintenance of a service 
with a large number of countries would necessitate the provision in those countries of transmitting and receiving stations 
for the League service during certain periods each day, an arrangement which might involve difficulty and expense. 
The amount of traffic available during normal times would be smaU; and it seems unlikely that the station would work 
weU at a time of crisis, when there would doubtless be -great pressure of traffic on. aU wireless routes, and the difficulty 
of establishing communication with one distant country after another would be exceptionally great. 

4· For the reasons indicated in paragraph a above, the traffic receipts of the station during normal times would 
probably be much smaller than the amount estimateil by the Advisory and Technical Committee. Moreover, the cost 
of working the station would probably be greater than the estimate; for example, the estimated cost of staff represents 
an average rate of remuneration per person which is stated by the Swiss Government to be much lower than the averag~ 
.rate at present applicable in the service of the Swiss Company. It seems clear that the cost of the scheme for the provision 
of an indet>endent station would be considerably greater than the amount estimated by the Advisory and Technical 
'Committee. 

. 5· The Swiss Government's scheme described in Section 2 of this report, under which the League would take over 
in time of crisis complete control of a wireless station established at Geneva by the Swiss Radio Company, would involve 
much less expense to the League. During normal times such a station would deal with both League traffic and commercial 
traffic, and there is a better prospect that it would work well in time of crisis, although the difficulty at such a time of 
e;tablishing direct communication on short waves with numerous distant countries wouid be very great. . 

Annex 2. 

OPINION, COMMUNICATED BY M. ARENDT, ON THE RESERVATION MADE BY M p R. HILLIPS 
ON SECTION I: 

STATION PERMANENTLY OWNED BY THE LEAGUE OF NATI~NS . . . 
Should the League of Nations establish at Geneva a station of its own, I am of opinion that it w'll th 

'nd pend h' h · d · b . 1 possess e 1 e ence w 1c 1t es1res to o tam to the same extent as any other administration belonging' t th 1 t . al . . h . . . . o e n ernabon 
TelegraphiC Umon or tot • International Rad1o-telegraph1c Un10n. The League would have toconclud 'al . . . . . . espec1 agreements 
With a VIew to the transnuss10n of 1ts messages, e1ther bv the establishment of direct connect1·0 ns 'th · 1 ., Wl var10us p aces 
throughout the world or by the use of those already established by the Swiss Telegraph Administr t' th Ra · 
S · and her ad .. . . . a 10n, e diO-

u....,, ot mml8tratlons or pnvate undertakmgs. In theory, it makes absolutely no difference h th the. G . . . . w e er enova 
otation ,. the mdependent property of the League of Nations or whether it belongs to tho Radio-Su1· d d th •-- . . . . -an~~• .....,.ue commercial MrV~cea. I aloo think that League of Nations messages sent in normal times to a · 1 _ g1ven persona 
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addressee in OJie part of the wor~ or another will, at least at first, be sent by the best and 111011t reliable route if entn..te.s 
to ~· S":iss ~elegrap~ A~ministrttioh and transmitted as telegrams entitled to priority on the world telegraph •Y•tem. • 
.the orgamsatJon of which IS perfect. But I can also imagine that the commercial work of the telegraph companies concerned, 
~nd particularly the Radio-Suisse, would result in the hampering of the establishment of service connections of great 
Importance for the League of Nations and in their development being checked by commercial considnationo. Should 
it be desired to use a short-wave station for commercial purposes, preference will be given to the use of aerials 
turned in a given directioa, so that traffic may be carried on during the greatest poesible number of hours and 
that transmission may be as speedy as poesible. But, according to the programme before us, the object of the 
League station ;; to maintain direct service with the greatest poesible number of countries. In many cases, this 
i" only feasible• if we regard the commercial interests of the station as secondary. Furthermore, we depend on the 
goodwill of foreign stations participating in traffic of this character. These two points arise whether it be the League 
f>f Nations station or the Radio-Suisse which operates at Geneva. I understand the establishment of direct commnnicationa 
from that town to mean that experiments should be made to ascertain which are the hours most favourable for operation 
in each of the directions contemplated and that, according to the results obtained, agreements will be made with the 
corresponding stations in respect of a time-table for transmission. I would imagine that the traffic would be regulated 
in such a way that, at the hours thus fixed, the Geneva station would send out call-signs. These calls would be picked 
up by all stations concerned at the hour agreed upon. On the other hand, only the station whose own call-sign had been 
sent out would reply - that is to say, the station to which the telegram had been addressed. 

I regard this method of organisation as the best if we take account of the special duties of the station as laid down 
in the League of Nations memorandum (document C.I41.M.32.1928.VIII), of March 14th, 1928. I think that, froin 
an economic point of view, the question of the construction and the commencement of operations of such a station should 
be estimated on a different scale from that suitable for a commercial station; so far aa this point is concerned, the 
reference made in the memorandum in question to the similar conditions in respect of police and military stations 
appears to be perfectly justified. 

I am therefore convinced that a radio-telegraphic station owned by the League of Nations would be fully capable 
of carrying out ~e work expec~ froJXI. i~ by ~t ~rga_nisation. 

The same point of view was expressed during the deliberations of the· Committee by 
M. Boulanger and M. Gneme. 

Appendix. 
NOTE ON THE FINANCIAL CONSEQUENCES OF THE ARRANGEMENT 

SUGGESTED BY THE SWISS EXPERTS, 

The Secretary-General of the Advisory and Teehnical Commi~tee for Communications and 
Transit has requested General FERRIE and M. JXGER, representing the Technical Committee 
for the Establishment of a League of Nations Wireless Station, to consider to what el[tent the 
conditions regarding the establishment of the station provided tor in the report of the Technical 
Committee would be affected, both from a technical and from a financial point of view, by the 
arrangement suggested by the Swiss experts. 

The attached text gives the results of this consultation, and makes it clear what the nature 
-of the financial liabilities of the League of Nations would be if the suggested arrangement were 
adopted: . 

" At the request of the Secretary-General of the Advisory and Technical Committee for 
Communications and Transit, General FERRIE ami M. JXGER, representing the Technical 
Committee for the Establishment of a League of Nations Wireless Station, took cognisance of the 
fact that the Committee of Experts on Telegraphic Operation, which recently met at Geneva, not 
.only considered the case of a station permanently owned by the League of Nations, and at first, 
at any rate, only involving a short-wave post, but also contemplated the possibility of the accept
ance of a Swiss proposal that there should simultaneously be established a medium-wave post, . 
necessary for Swiss commercial requirements and working at the cost and for the profit of the 
Swiss administration concerned, and also a short-wave post, in accordance. with the programme 
previously prepared, by the Technical Committee for the Establishment of a League Wireless 
Station, such station to be established at the cost o'f the League of Nations and the profits from 
it to go to the League.. They have considered to what extent the conditions for the establishment 
of a short-wave post, as previously laid down in the report of the said Technical Committee, would 
be affected, both from a technical and a financial point of view, by such a scheme. During their 
work, they have had the advantage of the information kindly placed at their disposal by M.ANSELMI. 
of the Radio-Suisse Company. . · 

" From the technical point of view, they were of opinion that the proposed scheme involved 
no alteration in the programme for the establishment of a short-wave post - provided for by the 
Committee - consisting of two transmitters. and they considered that to meet the requirements 
of the League of Nations, particularly at times of emergency, such a post would form the essential 
part of the proposed station, the post using medium-wave-lengths being by itself not absolutely 
reliable even for certain European communications. · 
. " From the financial point of view, the only alterations, so far as expenditure is concerned, 

which should be made in the information already given, would consist of the following: 

'' (I) A slight decrease in expenditure on construction, from the fact that, in view of the 
existence of the medium-wave post and of the receivers which would in any case be necessary 
for the working of that post, the number of receivers chargeable to the short-wave post could 
be reduced; · 
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c • m the fact that n? money would be requirlld 
" (2) A decrease of expenditure resultm.g f~o ration office, since there would be a jotnt • 

for the establishment of a cen~ral telegraphic pet and therefore there would not be any 
centre for the medium-wave and short-wave ~~:t-wave post; 
additional financial burden to be bor!le by the 5

• diture on staff, since part of the personnel 
• (3) A considerable decrease m the ~xp~~ rsonnel would be on the strength of 

previously provided for, particularly the direc ~!!uid unde;·any circumstances be required 
both the medium-wave and short-wavfe postst a~ chargeable to the short-wave. post. o 
for the medium-wave post and there ore no e . 

. Is taking into account the fact th~t the SWISS' 
• The expenditure for the short-wave podis~, a 0 land and buildings could be estimated 

authorities would be responsible for· expen ture on · ' . o < 

approximately as follows: 

• Expenditure on Construction of the Station (Capital): 

Transmission: 

Receiving: 

Unforeseen: 

High-frequency apparatus 
Generators . . . . . . 
Accessory apparatus. . 
Expense of construction 
Wireless masts . . . 
2 short-wave aerials . 
5 or 6 receivers . 
Accessories . 

. . . . . . 

·. 

Total . .. 
Yearly payments on a basis of 13 pe~ cent of the capital (amortisa

tion in ten years and 6 per cent mterest) • . • • . . . • • · 

• Expenses of Upkeep and Operation: · 
Additional stall over and above the staff necessary for the medium-

wave post . . . . . . . . . . . . . . . ·. . . 
Electric power . . . . . • . . . . • . • • ~ . • . . . 
Renewable material . • . . . . . . . . . . . . • . . . • . · 
Annual expenditure on connecting lines between transmitting and 

receiving stations and the telegraph operating centre. 
Unforeseen . . . . . . . . . . . . . . . . . . . . · . . 

Francs 
• 

500,000 
200,000 
50,000 
30,000 
20,000 

. 1,500 
150,000 
6o,ooo 

1,0II,500 
. 88,500 

1,100,000 

140,000 

Francs 

. 65,ooo 
20,000 
25,000 

• . 12,000 
8,000 

- Total . • 130,000 

• The cost of electric power and renewable material have been calculated on a basis of three 
hours per day of actual expenditure of electric power, a figure which would appear to be absolutely 
adequate, account being taken ~f the traffic on which calcu).ations of rece~pts are based. Should 
that traffic increase to any considerable extent, the expenditure on electric power and renewable 
material would increase, although in a proportion much less than the increase in revenue. 

• The general total of approximately 270,000 francs would be reduced by 10 per cent on the 
basis of the expected Swiss offer, as indicated in the report of the Committee of Experts, so that 
the nominal yearly payment by the League of Nations would be about 240,000 francs 1• 

• In order to arrive at the actual yearly payment to be made, the receipts should be 
deducted from this sum." 

Receipts credited to the League of Nations would, under the proposed arrangement, if we 
· take as our basis traffic in two or three main directions towards the Far East and South America, 
and even if at first we only reckon one-third of the transmission and one-fifth of the receiving 
traffic, and without taking account of other categories .of revenue, amount to approximately 
2oo,ooo francs. This figure has been arrived at after consideration of the statistics of traffic in 
these directions in 1927, which the Swiss Administration has very kindly communicated. It is 
possible that it might be exceeded. It is possible that it might not be reached. It is extremely 
probable that it would not be less than about 125,ooo francs •. 

• The. budget of the League. of Nations should also incl~de about 20,000 francs for tho aa1ary of tho League 
representative attached to the statton, and for payments made tn respect 9f the staff undergoing training or the super-
numerary staff provided for in the proposed arrangement. · 

· . • We calculate according to the same method: that is to say, basing our calculations on the payment of capital 
by means of~ yeariy payment for. amortisation and in~est at 6 ~cent, that a station permanentiy owned by the 
League of Nations wtthout there bemg any arrangement wtth the Swtss Government and consisting soieiy of a short-wave 
post would invoive about the following expenditure: , . 

Amortisation and interest charges on a capital of 1,250,000 francs . • • . • 
Operating expenses • . • • • • • . • . • • • • • . • • • • • • • • • . • 
(An increase of 30,000 francs being made in the ligures previousiy contained in the 

report of the Committee of Technical Experts, which after fresh consideration 
have been found to be insufficient.) 

Francs 
170,000 
230,000 

' . . Total . . . • . . . . .. . . . .. . • 400,000 
In accordance w1th the report of the Commtttee of Experts on Teiegraphtc Operation, it will be prudent at first 

only to estimate a revenue delioiteiy Iess than that provided for in the first report of the Advisory and Technical Committee 
nsmely, about .so,ooo francs. • ' 



[Distriouted to the Council, 
the Members of th~ League and 
the Delegates at the Assembly.) 

A. 22. "1928. VIII. 
[C.141.M.32.1928.VIII.1 

• [C.C.T.35~.) 

Geneva, March 14th, 1928. 

LEAGUE OF NATIONS 

, ESTABLISHMENT OF A· LEAGUE OF NATIONS 
RADIO-TELEGRAPHIC STATION 

At the request of the Chairman of the Advisory and Technical Committee for 
Communications and Transit, the SecrE!tary-General has the honour to forward to the Council 
the following report adopted by the Advisory and Technical Committee on Mar~h 2nd, 1928 . 

• 

REPORT BY THE ADVISORY AND TECHNICAL COMMITTEE 
FOR COMMUNICATIONS .AND TRANSIT 

At its session of December 1926, the Council requested the Advisory and Technical 
Committee for Communications and Transit " to institute immediately, ~ .. with a view to 

· submitting a report to the Council at the earliest possible date, the necessary enquiries in 
order that the League may have at its disposal a radio-telegraphic station of its own, sufficiently. 
powerful to enable it to communicate independently with the greatest possible number 
of States Members of the League ". . 

This resolution was referred to the Advisory and Technical Committee, which, in March 
1927, requested its Secretary-General, with the assistance of experts. appointed by the 
Chairman of the Committee, to undertake a preliminary study of the question. These experts 
could be consulted either individually or collectively. The first consultations related mainly 
to the conditions governing the erection of the proposed station and its characteristic features, 
with a view mainly to ascertaining whether a station of sufficient power could be established 
at a cost which would not be altogether prohibitive. After having noted the result of these 
consultations, the Committee submitted to the Council a preliminary report - which the 
Council forwarded to the last Assembly -indicating very generally what the characteristic 
features of the station would be, the main programme of operation and preliminary estimates 
of the cost of construction and of annual upkeep. The Committee also stated in this report 
that it proposed to convene a Committee of the various experts consulted to draw up the 
specifications for the construction of the station and to give an approximate estimate of the 
cost; it proposed also to complete the study of the questions of operation which would have 
to be examined. 

The Council, ·having received this preliminary report, together with the report on certain 
questions similar in some respects relating to air navigation, requested the Committee " to 
hasten ... the examination of the questions relating to communications independent of 
the general system of national communications, in order that the Council may acquaint 
itself in sufficient time (before the next Assembly) with all the Advisory and Technical 
Committee's proposals on this subject ". The Council referred this preliminary report to 
the Assembly, which took note of it, congratulated tbe Council on having_ promoted the 
study on this question and adopted the following resolution : 

" The Assembly, 
· " Being desir9us of adopting all measures likely to make possible the prompt 

applieation of the system contemplated by the Covenant for the maintenance of peace, 
and of giving to States Members of the League of Nations a greater feeling of security; 

" Convinced that, in this connection, it is of the utmost importance to ensure the 
rapid working of the organs of the League of Nations at times of emergency; 

" Considering that their intervention in the shortest possible time may proYe to 
be an essential condition for the prevention of ·war: 

•: Trusting that greater facilities for the immediate operation of the machinery 
of the League of Nations will assist the work of disarmament; 

" Inspired by the spirit and provisions of the Covenant: 

S.d. N. 540 (F.) 385 (A.) 3j28.+1,12i(F.)875(A.)(rev.) 8/28. Imp. d'Ambllly. 
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. · bl' r n of the States Members" of the League of Natio.n's 
" Reasserts that 1t 1s the ? 1gha .10 the rapid meeting of the Council in times • 

-to facilitate by every means m t elr power -
of emergency: S t M b of the League of Nations to take in advance all necessary 

" Invites the ta es em ers 
measures for this purhosC; .1 having studi~d· the question, to which the Assembly 

" Congratulates t ~ ouncl on nd re uests the Council to continue_ ~ts studieS, 
attaches the. greatest lmportan~~ :stablis%ment of a radio-telegraphic station at the 
particfulahrly m regard t<Y.n·d· mtore generally provisions enabling the League t>f Nationso 
seat o t e League · · · · a • ' · h th t t 'ble r p'd't " to be prepared at any momentto meet any emergency w1t e grea es poss1 ~ 1 I y . 

. 1 d 'th the Com-nu'ttee's decision mentioned in the preliminary report to n accor ance WI . d h · r t' I d the Council the Secretary-General of the Committee complete. ~ e mves Iga I.ons a rea y 
be un. H~ received from the Committee of ~xperts exa~mi?g the questiOns o_f th~ 
co~struction and operation of the station a detailed report, which IS attac~ed (A~p~ndix.A), 
and he consulted a number of highly competent experts at.tached to teleg~aphiC adm!mstratiO.ns 
with reference to those questions regarding t~e opera bon of .the. statiOn ?n which de.fimt.e 
information seemed necessary; all such questions are dealt With m a spectal note, which IS 
also attached (Appendix B and footnote on page 1112). -

. As the Committee has now at its disposal, .through its .secretary-General, .the resu.lts 
of these investigations, it submits to the CounCil th.e follow~ng ~eneral c?nclus10ns, whtch 
would appear to provide the Council and Assembly wtth suffictent mformat10n at the present 
stage. · 

• • • 
When adopting the resohition quoted at th~ beginnin~ of lhis repo~. which defined 

the work to be done by the Advisory and Techmcal Committee, the Councd clearly meant 
that it was or might be important for the working of the League's organs in case of emergency 
that direct telegraphic communications should be available at such times between the 
Secretary-General and the Members of the League (more particularly the Members of the 
Council and any special missions sent by the Council to carry out investigations on the 
spot), without resort to administrations under Governments other than that to be 
communicated with. 

The Advisory Committee was asked to make a purely technical study and is therefore 
certainly not competent to form an opinion as to what is required to enable the League to 
act in time of emergency or what value may be attached to a certain guarantee that the 
League will be' able to work independently. Any opinion on this subject must be governed 
by views on political or military questions, which do not come within the Committee's 
competence. In a resolution adopted at its session of March 1927 and already communicated 
to the Council, the Committee merely noted that, " in time of general- emergency, more 
particularly in the period immediately preceding mobilisation, and most of all during 
mobilisation, the taking over, wholly or in part, by the national authorities of the means of 
communication would in many cases unquestionably tend to make communications of 
importance to the League slow or uncertain, in spite of any progress which might have t>een 
achieved through the measures advocated in the report approved by the Council at its session 
of December 1926 (measures of priority, etc.), unless it has been arranged for such 
co~munications t.o b~ maintai~ed by special ~e~~:ns, independent of the general system-of 
n~t10nal com~umcat.10ns. Article 8 of the. eXIst~ng International Telegraphic Convention 
stipulates, w1th a v1ew doubtless to contmgenctes of this kind that each Government 
:· res~rves the right to. suspend the international telegraphic servic~ for an indefinite time if 
1t thmks necessary, etther as a whole or only on certain lines and for certain classes of 
correspondence, provided that ft immediately informs each of the other contracting 
Governments ". . 

~he. political organs of t~e League are alone able to give an opinion on these questions 
of prmc1ple, and .mo~e parttc.ularly on the importance of independence for the League's 
means of ?ommumcatu~ns .at hme~ of emergency; consequently they alone can finally decide 
the ques.t~on of esta~hshmg a wuel':ss telegraph station for the League, after examining 
the cond1b~ns govermng the ?on~trucbon and operation ofsuch a station. On the other hand, 
the ~~mm1ttee for Commumcabons and Transit is now in a position t t t h t th cond1bons would be. o s a e w a ose 

• • • .... 
ThestationdescrihedinAppendixAfulfils fromthetechni'calp · t: f · th · d't' · 

I 'd d · th c '1' 1 · ' om o VIeW, e con 1 1ons · a1 own m e ounc1 s reso ut10n.- It comprises a short wave t 'tt h' h d 
t t · · t 1 . - ransm1 er w 1C can sen ou ransmlSstons on wo wave engths Simultaneously and would b 1 d ·r by d' t 'tt . e supp emente 1 necessary a me tum-wave ~ansmt. er, and the experts are unanimously f · · th t 't ld 

be able from a techmcal pomt of view t 'd o opm10n a 1 wou 
station~ throughout the world. ' 0 provt e very good communications with all other 

In times of emergency the number of receivers ld bl · · · · 
permanent or semi-permanent to be 0 g . d . d' wou ena e d1rect commumcat10n, 
the States more particularly 'concern~dan~~ed u:;me la~ely w!t~ the Members of the Co~nc!l, 
addition to relayed communications w·t'h th a Y lsdpectal mtsstons sent by the Counctl, m 

' e wor as a whqle. 
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•. Th~ staff, which is reduced to a- minimum, would be sufficient to cope with the period 1 

of contmuous and perhaps intense activity which would arise at the beginning of a crisi§. 
If the crisis were protracted, the staff would be supplemented by " mobilising " similar 
experts from a list of persons placed at the League's disposal by various Governments in 
advance. This supplementary sta,_ff might also, for practice' sake, carry out similar services 
at the station for certain periods at normal times (at meetings of the Assembly or Council 
f"r example). -

• As regards the receiving service provided and organised in normal times, there would 
be two p~fmanentlistening-in shifts, so that, without prejudice to the ordinary communications 
referred to below, the League's station would, by means of a time-table drawn up in advance, 
be sufficiently in touch with the stations of the countries concerned to enable an unexpected 
call for League action from a Member of the League to be heard without delay, even before 
the spec~al receiving services provided for emergencies were organised . 

• 
• • • ·. 

The object of the station is to provide for communications at times of emergency or 
at times when a crisis is developing. According to the terms of the question as defined by 
the Council, therefore, the use made of it in normal times would only be of secondary 
importance. The creation of such a station has not been considered primarily for the purpose 
of meeting normal requirements of traffic· from an administrative and commercial point 
of view. The same considerations would appear to weigh in the case as have led a number 
of States to establish military, naval and police wireless stations independent of commercial 
stations, and instituted in normal times doubtless as I! precautionary measure in the event 
of disturbances either at home or abroad, for reasons of nat~onal defence or public safety· 

At the same time, arrangements should be made for good use of the League's station 
in normal times, both because the smooth working of the station in times of emergency would 
be ensured if its operation and its communications with various other stations were constantly 
checked and the staff given sufficient practice, and also in order that the Members of the 
League and the League itself (as regards its own working and development in normal times) 
may receive the best return for the financial sacrifices necessarily incurred by the establishment 
of a station which cannot be justified on commercial grounds alone; and, lastly, in order ,to 
obtain some revenue to lighten the burden placed on the League's budget. 

The general scheme of operation set forth in Appendix B answers these requirements. 

In the first place, the station would have, particularly at certain periods, a fairly large 
traffic in circular telegrams. It could telegraph information on the work of the League, in 
accordance with a plan which would be drawn up in full co-operation with the Press and 
Press agencies, with a view not to duplicating but to supplementing the existing information 
services. It might also be used in the interest of relations between the League and extra
European States, to telegraph circulars and important documents, which, if sent by post 
as at present, involve long delay in delivery and reply. Possible progress in photo-telegraphy 
may render this service of iJJ.creasing importance. Lastly, information of interest to the 
various Governments could be sent by this means (epidemiological information, etc.). 

' . -
The station might further be used to promote in another way relations with countries 

which are distant or relatively distant from the seat of the League by the institution of 
telegram-letters, such as already exist in certain countries, whereby messages - even other 
than those included in circular letters -- could be sent and received by radio-telegraphy 
which at present are sent by post on account of the excessive cost of telegraphic transmission. 

Lastly, a considerable proportion of the telegrams now exchanged between the Secretary
General of the League and the different Governments and between the Governments and 
their delegations would certainly be sent through the League's wireless station. 

_ The traffic referred to in the two previous paragraphs would be charged for, and revenue 
could also be 9btained from the circulation of information. The general traffic in normal 
times would be effected on the terms fixed by the telegraph and radio-telegraph conventions 
now in force. • 

The uses to which the station would thus be put in normal times, to which would be 
added telephonic broadcasting transmissions, would ensure the entirely satisfactory working 
of the station at all times. 

Apart from the question of circular telegrams, radio-telegraphic traffic could, of course. 
only be carried on with stations which would agree to work with the League's station for a 
sufficient period daily, and in order to enable full use of the League's station to be made for 
this purpose, adequate facilities would have to be given in as many countries as 
possible. The necessary facilities, however. can certainly be provided if all or most of the 
Governments attach general importance to the working of the League's station. No technical 
difficulty need be anticipated in this matter (see Appendix B. page 1112). It will be remembered 
that the last Assembly "reasserted that it is the obligation of t~e States l\ll'mbers of the 

• 
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• · · · · th ir powlft' 'the rapid meeting of t~t! 
Leagu~ ~f ~ations to facilitate ,bY edve~.Y i~:i~~J \~e States Members of the League of 
0>unc1l m bmcs of emergency , an . ,. . 
Nations_ to take in advance all necessary measures for th1s purpose • 

• • • • 
· As re ards the. financial aspect of the erection of a League station, the C6mmitte~ of 
Ex erts h~s, rovisionally and subject to reservat~ons, estii?ated the cost of con~trucb~n, • 
incfudin the pprice of land, at an inclusive figure m. the nmghbou~hood ?f 1,2?0, 00 Sw1ss , 
francs. g If it were found necessary (thoug~ certam experts ~hmk th1s .unhkely), after 
experimenting with the short-wavelength station, to supplem~nt It by a mediUm-wavelength 
station the extra cost would be something like 800,000 Sw1ss francs. . . -

D~finite prices can only be obtained by tender from firms capable of domg t~e. work, 
and such tenders could not be invited until the Assembly had .reached a first ~eclSlon on 
the principle. The cost of construction could most probably be paid off by annual mstalments 
if this were thought necessary. · . ~ 

The working expenses of the short-wavelength stab?n have be~n estimat~~ at 
200,000 francs a year. The. medium-wave!ength station, if estabhshed, would mvolve ad~Itlonal 
working expenses amountmg to 30,000 francs a year. Ifi!-portant replacements of eqUipmen~, 
necessitated by changes in technique, are not included m the annual expenses, and for this 
purpose special credits would have to be asked for when nece~sary. . 

The station's receipts during the. first few· years of working have been estimated at 
from 100,000 to 150,000 francs per annum. · · 

• • • 
As soon as the Assembly has reached a final decision, the Advisory and Technical 

Committee will, of course, be ready to take any steps that the Council may think necessary 
to carry it out. The report of the Committee of Experts in itself embodies specifications, 
which could, if necessary, be supplemented. On these specifications, tenders would be invited 
from firms experienced in the construction and operation of stations of this kind. After 
receiving and discussing the tenders, the Committee of Experts would be able to make 
prpposals to the Secretary-General of the _League regarding the contract for the erection 
of the station. Steps would also be taken to acquire land, after selecting sites and consulting 
the authorities concerned. The transmitting and receiving stations would both be outside 
the city of Geneva and not'less than 15 kilometers apart. At the same time, preparatory 
steps should be taken in order to make it possible subsequently to start the construction of 
the station without delay. All necessary arrangements would be made with the various 
telegraph departments, in consultation with a committee of experts from those departments, 
to regulate the detailed work of the station in ordinary times and the conditions for exchange 
of traffic. . · ' . 

The Committee feels that it can forward the present general report to the Council 
immediately, in order that, in accordance with the wishes of the last Assembly it may be 
~ubmitted to Governments in time to be exam!ned by the next Assembly. Nevertheless, 
m or~e! that the. Assemb~y may hav~ all poss1ble s'!pplementary explanations and be in 
a position to avo1d all m1sunderstandmgs, the questions of· operation which have already 
been submitte~ to experts indivi~ually (see Appe'!-dix B, and footnote, page 1112) or other 
relevant. questions wlll be. exammed by a special committee, whose views will be duly 
commumcated by the Cha1rman of the Communications and Transit Committee before 
the next -Assembly. 

Annex A. 

REPORT OF. THE COMMITTEE OF EXPERTS. ON THE PROPOSED 
CONSTRUCTION OF A RADIO STATION FOR THE USE OF THE 

LEAGUE OF NATIONS, FOLLOWING THE MEETING HELD AT GENEVA 
FROM JANUARY 26TH TO 28TH, 1928. 

The Committee consisted of the followin-g : 

General FERRIE, Member of the Paris Academy of Sciences Pr · d t I th I · 
Union of Scientific Radio-telegraphy, Chairman. • CSI en o / e nternatlonal 

Dr. P. JA.GI,;ll, Adviser to the Ministry of Posts of th G R · h · . c ~rman c1c . 
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Dr. KooMANS, Chiet E'ngineer of Posts and Telegraphs, H~ad of the. Radio Labora.tory 
at The Hague. . . . 

. .. 
Lt.-Colonel A. G. LEE, O.B.E., M.C., of. the General Post Office, London. 

·' 

Professor VALLAURI, of the Royal Naval Academy at Leghorn, General ·President of 
the Italian Electrotechnical Association, 

Secretalg of the Committee : M. METTERNICH. 

· The Committee is of opinion that for financial reasons the idea of a long-wave station 
' must be· entirely dismissed. . • 

Communication with stations outside Europe would be satisfactorily assured by a short
wave station of the type proposed below. In the opinion of the Committee, it is also possible 
and, according to some members, very probable that such a station would ensure adequate 
communications with Europe, but it is impossible to be absolutely certain of this until 
experiments have been made after the completion of the station. . 

. On the other Iiand, if the short-wave station were used for broadcasting, it could not 
under present conditions be heard by the majority of listeners-in in Europe. 
· Accordingly, the Committee considers that, ·unless the l..eolgue of Nations attaches· 

particular importance to being able to broadcast in Europe immediately by its own means, 
the short-wave station only might be constructed to start with. . · 

However, if experiments made immediately after the short-wave station comes into 
use show that this station cannot be heard at all times by all European capitals, it would 
have to be supplemented by a medium-wave station, which would be certainly. capable of 
providing wireless telegraphy and broadcasting throughout Europe. 

The Committee has therefore given the following indications as to the conditions of 
establishing ·a short-wave station and a medium-wave station. · 

' 

I. GENERAL TECHNICAL PARTICULARS. 

The plant would include a, transmitting-station, a receiving station and a central office 
At the. outset, and in order to reduce working expenses, the central office would be 

attached to the receiving station, but it could be separated from it later if it was found 
necessary. In that case, the. central office would be established in the buildings of the League 
of· Nations. 

Communication by telegraph, telephone, messengers and, possibly, by pneumatic tube 
would be established between the League and the central office and receiving station. 

The transmitting and receiving stations would be at least 15 kilometers apart, the receiving 
station being nearer to the League and, if possible, outside the town, in order to avoid 

· disturbance. 

II. SHORT-WAVE STATION . 

• 
Aerials. - Details concerning the aerials will be settled later in accordance with the. 

proposals of the builders. The only stipulation is that two masts of about 75 meters in height 
will have to be built-to support the aerials. The site chosen for the transmitting station 
must allow of directed aerials being installed later if required. 

It is regarded as necessary to erect at least two non-directed aerials, each for a different 
wavelength. 

Transmission. - Two complete transmission plants will have to be furnished, both 
for the radio-telegraphy apparatus proper and for the supply of power. Moreover, it must 
be possible to obtain energy either from the electric-power mains .or from a self-contained 
power unit. The transmitting power will be 20 kilowatts in the primary oscillating circuit. 
These plants must also include all the appliances necessary for radio transmission. 

The plant must include all appropriate devices for maintaining the constancy of the 
frequencies selected at about 1/100,000 and for avoiding the radiation of harmonics. 

The contractors will have to indicate the efficiency of the different oscillating circuits._ 
Each high-frequency transmitting apparatus must permit of the use of any wavelength 

between 15 and 50 meters. 
The rate of keying must be such as to allow of the transmission of anything from 10 to 

200 words a minute. 
The contractors will have to furnish all accessory parts necessary for transmission. 

in particular measuring and controlling apparatus, and also a suitable number of spare 
sets or parts for which a se~arate estimate will be submitted. 
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Receiving - The receivers will number eight for radio-telegraphy sodas t~. cover tbl 
whole wavele~gth band from 21 kilometers to 10 meters - fou~ for long an me IUm WaVeS 
and four for short waves. It must be possible for two of thte receive~f t~fh:pa!r~~rn;:;~e:.fe~hd 

The plant will comprise. two Morse recording appara us, capa ~ . . 
of between 10 and 200 words a minute and of being connect~d up With any Wirel~ss receiver. 
The number and type of the frames and aerials must be suffi~Ient to ~How of the simulta~e~us 
operation of all the apparatus mentioned above, and to provide as h1gh a degr~e ~f ~elecbvit:t 
as is possible with the technical appliances at present available for counteractmg disturban.ce, 
and atmospherics. 1. • - Qf b t 

The plant will also include three radio-telephone receivers, two for waves o e ween 
, 2,000 and 200 meters and one for short waves. · . 

It will also comprise all accessories necessary for the ~mooth working of the whole 
receiving apparatus, including two complete sets for chargi~g the accumulators, one of 
them fed from the mains and the other from a separate engme. 

Buildings. - The contractors will have to furnish all requisi~e .Plans !In~ particulars 
for the construction of the transmitting buildings and of the receivmg bu1Idmgs a~d. the 
central office, and must indicate the area which they consi~er necessary·for these bulldmgs . 
and their aerials. 

Miscellaneous. - The plant will also include -cables to connect the League of Na~?ns 
with the central office ana the receiving station, and also cables to connect the receivmg 
station and the central office to the transmitting station. These cables should contain ten 
circuits. The price will be quoted per kilometer both for air lines and underground lines. 
Two of t!te circuits will provide for satisfactory broadcasting (speech and music). · 

Special tenders may be invited later as regards the supply of transmitting and receiving 
apparatus for transmission of photographs. Various contractors may be asked to submit 
material for comparative trials. 

These tenders will have to include all necessary information as to the time required to 
construct the apparatus, to erect the masts and instal the transmitting and receiving stations 
and the central office. r 

It will be understood that the construction and installation of all the parts mentioned 
above will be carried out in Geneva and its immediate vicinity. A guarantee must be given 
that the apparatus will work efficiently for one year. / · . 

Prices will be quoted in Swiss francs, and must give the fullest possible details in respect 
of each item supplied. 

The Committee of Experts reserves the right to determine~- having regard to the proposals 
of the c~ntra?tors, the tr!als and tests to which .the equipment supplied is to be subjected . 

. Engmeenng fi~ms Will be allowed to submit any proposals they think desirable with 
a VIew to e'!l~odymg the l.atest tec~~i~al ~nd. practical improvements in the equipment, 
and to provid~ng the maXImum facilities m Its operation, more particularly as regards 
automatic callmg apparatus. -

The y~rious supplies must satisfy the conditions laid down by the Swiss Association 
of Electncians. . . · 

Receiving Service. 
Stall Number or persons 
Two permanent receptions, including three radi.o op~rato~ a.t the · receiving 

apparatus, to ~arry out .a double gay-and-mght hstemng-m service (each 
operator working an eight-hour shift). . . . . . 

2 operators for the automatic and reserve apparatus 
1 cleaner for the receiving station . . . . . . . . 
1 electrician for charging the accumulators, etc. . . 

Central Office. 

6 
2 
1 
1 

A day-and-n!ght serv~ce at the centraloffice (~ight hours per operator). 3 
A day-and-mght service at the League of Nations (eight hours per op_erator) 3 

Transmission Service. 
Two shifts only; each consisting of: 
1 me?hanic for the power plant. . . . . . . · . 
1 radio-electrician for the radio generating plant. 
1 operator (at the central office) . . . . . . . . 
I cleaner . . . .. . . . . . . . . . . . . . . 
1 person for the maintenance of the masts . . . 

Direction. 
1 director· of service . . . . . . . . . . . . . . 
1 secretary . . . . . . . . . . . . . . , . . . 
1 head of the receiving station and central office 
l head of the transmitting station 

Total • • : . 
' 

. . 

.. 

1 
1 

28 

• 
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• £ This staff would I1ot be sufficient to cope with the work in a protracted crisis 
I could only ~vork at high pressure for one or two days. Arrangements should therefore bi; 
hade to prov1de. supplementary staff if necessary .. The various countries will be asked for 
t . e names and addresses of persons who could be summoned by wire in case of need. 

A!Jnual Working Exf!enses. - The operation of the short-wave station will entail the 
f.ollowmg annual expenditure : 

• 
Staff, . .. • . . ." . . . . . . . . . . . . . . 
Elec~ic energy . ·. . . • . . . . . . . . . . 
Equipment requiring renewal (including valves) . 
Upkeep of buildings and equipment . . • . . . 
Unforeseen expend_iture . . . . . . . 

Total 

Swiss francs 

125,000 
25,000 
25,000 
10,000 
15,000 

200,000 

This figure will only apply if the total length of time during which transmission takes 
place is ~ept do~n t~ two hou~ a day on the average.· 

Special cred1ts Will be required for any extensive renewal of equipment. 

, III. MEDIUM-WAVE STATION. 

Aeria?s.- It is proposed to erect three 150-metcr masts to carry the aerials of the mcdium
wa~e station. The contractor will, however, be entitled to make any suggestions he thinks 
desirable as to using these masts in conjunction with those of the short-wave station if the 
two stations are to be erected simultaneously. • . 

.J 
Transmission. - It is proposed to erect a radio-telegraphic and radio-telephonic 

transmitting station. . 
For purposes of radio-telegraphy, the wavelength selected will be between 2,725 meters 

and 5,000 meters. 
The wavelength selected for radio-telephony will be betwecri 1,340 meters and 

1,875 meters, but will only be finally settled after--agreement has been reached with the 
Union internationale de radiophonie. 

For purposes of radio-telegraphy, the power of the station will be 50 kilowatts on the 
aerial when transmitting a long dash. . 

The high-frequency transmitters will be provided separately for wireless telegraphy 
and wireless telephony. 

- The power plant of the radio-telegraphy station, including rectifiers, will be used for 
radio-telephonic transmission, which should have good modulation without distortion. 
Firms making tenders must state the estimated percentage modulation. 

One complete set of the radio-telegraphy and telephony plant shall be supplied, but 
the radio-telegraphy and radio-telephony stations must be able to be fed either from the 
mains or from a self-contained power set, which can be combined with that of the short
wave station. The self-contained power set shall be divided into two equal parts. 

, The keying of signals must be such as to allow of the transmission at any speed of between 
10 and 200 words a minute. 

Apparatus must be supplied with all accessory equipment and necessary spare parts 
- in _particular, measuring and control instruments. Special estimates shall be prepared 
in respect of the supply of spare parts. . 

The engineering firm must provide all necessary arrangements to stop the radiation 
of harmonics and to prevent any variation of frequency exceeding one ten-thousandth. 
The engineering firm shall indicate the efficiency of the different oscillating circuits. 

The radio-telephonic transmitting apparatus must be capable ·of being tuned to any 
wavelength in the 1,340-1,875-meter wavelength band, and the telegraphic transmitting 
appa!'atus to any wavelength between the 2,725 and 5,000 meters. A suitable form of 
adjusting device will be provided to enable a permanent modification of approximately 
5 per cent to be effected smoothly and on either side of the mean frequency after either 
apparatus has been tuned to a given wayelepgth. ·- -- -

Receiving ·Apparatus. - No modificati()ns shall be made in the proposed apparatus 
for the short-wave station. · _ 

Buildings. -The contractor shall supply all necessary particulars regarding the extension 
of the buildings proposed for the. short-wave station, so as to provide accommodation ~or 
the medium-wave station equipment, allowing at the same time for the possible doubhng 
of that equipment as set forth above. · 

Miscellaneous. - Tenders must give full particulars of the time required to construct 
the apparatus, erect the masts and instal the whole plant. 

The tenders shall be based on the assumption that the construction and installation of 
all the proposed items of equipment a~ carried out in Geneva or in the im~nediate 
neighbourhood. They must be accompamed by a guarantee that the apparatus wlll work 
efficiently for one year. 
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. . d t «ive the fullest possible details in respoc·t · 
Prices will be quoted m Sw1ss francs an mus e;• _ - , 

of each item supplied. - tl 'ght io determine having regard to. the 
The Committee of E~perts reserves Ie ~\ u lies are to be subjected. . 

contractors' tenders, the tnals an db te~[s t; ;~~~os~l;~hey think desirable with a VIew to 
Firms making tenders .may su mi ~n . vements in the equipment, and providing 

embodying the lat~s~ ~e_ c~mc.al and pr~cticalimprpo articularly as regards auto111atic callirl'g 
the maximum fac1hhes m Its operatiOn, more . 
apparatus. . . - ~ • t" r the conditions laid down by the Swiss Associatfon• 

The vanous appliances mus ..... a IS Y 
of Electricians. • 

Staff. - No extra staff. 
·Annual Working Expenses. - The oper~tion of the medium-wave station will entail 

the following supplementary annual expenditure : 

Electric energy . . . . . . . . . · ·. · · · · · 
Equipment requiring renewal. (mcludmg valves) 
Upkeep of buildings and equipment 
Unforeseen expenditure. . . • . . . 

-
Total supplementary expenditure 

Swlss_francs 

6,000 
15,000 
5,000 
4,00~ 

30,000 

_ This supplementa~y expenditure has also been c;alculated on the assumption that the 
total length of time during which transmission (mediUm-wave and short-wave) takes place 
is kept down to two hours per day on the average. 

Annex B. 

NOTE ON THE WORKING OF THE WIRELESS STATION IN ORDINARY TIMES.1 

In the text of the report full details are given of the various classes of traffic that.would 
be_ dealt with by the station in ordinary times. They are as follows : · 

(a) General distribution,_ by circular wireless telegrams, of ~ress ne":s and Governm~nt 
information, circular letters, Important documents, etc., accordmg to a time-table of which 
all stations would be notified. · 

(b) Organisation of a letter-telegram service for the exchange of letters and documents 
between the Secretary-General or delegations and any distant countries that may desire it. 

(c) Exchange of State telegrams between the Secretary-General or delegations and 
as many Governments as possible, either direct or by relay, according to a prearranged 
time-table. 

Classes_ (a) and (b) call for no comment. 
With regard to class (c) (use of the station for forwarding an important proportion 

of the official telegrams passing ~etween the Secretary-General or delegations and the 
Governments), it is important that an adequate number of stations, and if possible one station 
in every Member country, should agree to keep in touch with the League station for reception 
and, wherever possible, for transmission also, a reasonable number of times every day in 

• The main programme of operation in ordinary times was submitted to the opinion of the experts whose names 
are given below, In order ihat this or an cquivalent programme might be put Into execution under conditions which 
will allow of the smooth working of the service In times of emergency. In particular, the experts were asked the two 
following questions : -

"1. Supposing that the Government of a country was In favour of the station's working properly, and was 
therefore Inclined to furnish all possible facilities for communications with Its country, would there be any serious 
difllcuttles, from the point of view of the working conditions of stations In that country, which would prevent such 
station from establishing communication with the League station a sufficient number of times a day ? 

"2. Will the use of the station In ordinary times be sufficient and the stafJ sufllclently tralneclto assure an 
adequate service In times of emergency ? " 

M. Arendt, Ministerial Director at the German Ministry of Posts; M. Boulanger, DlrectorofTelegraphicOperatlon 
ln the French Ministry of Posts, and Commander Pesslon, Director General of Posts and Telegraphs at the Italian 
Mlnbtry of Communications, who were consulted Individually, were of opinion that the programme of operation could 
be appllrd without any .. rtous dllllcultles provided that Governments wished that It should be. They replied In the 
affirmative to both questlono. The text of the report Is based upon their opinions. 

Mr. Phillips, Assistant Secretary of the General Post Ontce of Great Britain expressed doubts as to the possibility of 
applying a programme of operation In ordinary times which would sufllce to ensure the efficient working of the station 
in Urnes of emergency. He found It Impossible, In his Individual capacity, to answer the questions asked of him d 
thought that they required to be considered collectively by trafllc experts. '.an ,. 
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!lccordance with a time!table to .b~ ~rawn up later. Satisfactory direct communicatio~,,and, 
if necessary, relayed. commumcatlon, _could thus be secured, apart from any special 
~rrangements ~at m1ght ~e ·made durmg the Assembly and Council sessions and other 
Important meetmgs. .In View of. the intermittent and fluctuating character of the normal 
traffic between the vanous cou.ntnes a~d the Leag~e, such arrangements could not, of course, 
be reco~m~nded from ~he pomt o~ VIew of a stnctly commercial operation or of the best 
eco!lom1,c y.eld ~f the _dlff~r~nt ~tatlons -except in the case of distant countries which have 

• a d1rect mteres~ m m!lmtam!ng mdepend~nt telegraphic communication with the headquarters ' 
of the_Leag~e m ~rdma~ times -particularly since receiving from and transmitting to the 
League s~atlons m add1~10n to the1r normal programme might compel certain' stations to 
alter the1r present workmg arrangements or to incur additional expenditure (though tliis 
would not be great). However, according to the highly competent experts consulted there 
seems no _doubt that all necessary steps can be taken in every country whose Gover~ment 
attach_es 1mporta!lce o~ grounds of public interest to the· working of the League station; 
ther~ 1s n~ ~~chmc~l difficulty to prevent Members of the League from giving the' League 
station f~c1htles _which some of them would certainly, and quite properly, refuse to ordinary 
commercial statwns. . 

• • • 
The proposed programme for the station ensures its satisfactory operation even if the 

exchange of State telegrams is reduced to a minimum. The station would be used very 
much more than military or naval stations maintained in peace-time, and as much as, or 
even more ·than, a number of existing civil stations under normal conditions. Moreover, 
frequent calls would be made to the various stations in correspondence, during the period 
of the agreed time-table, to make sure that they were in touch. Lastly, the intensity of 
the traffic has nothing to do with the question of ascertaining whether the station is technically 
in proper working order;· and as regards the staff, the only section .of it whose training would 
to some extent depend on intensity of traffic is the staff of the central telegraph office. This 
staff could quite easily and perhaps advantageously be recruited on short contracts from 
persons seconded from their departments for that purpose. 

The volume of traffic has been approximately estimated on the basis of the Secretariat 
telegraphic expenses for one year and on the number of telegrams despatched by the 
Secretariat, the delegations and the International Labour Office between October 1st, 1926, . 
and September 30th, 1927. It was assumed that almost all the telegrams despatched by 
the Secretariat would go through the station, but that only half the telegrams from delegations 
would use that route - at all events, at the beginning; also that, in any case, telegrams 
despatched by delegations of countries bordering on :>witzerland would not be sent by 
wireless. On these assumptions, we have an estimate of about 300,000 words per annum. 
The traffic in classes (a) and (b) has been estimated very roughly, account being taken of the 
nature and length of the communications likely to be sent, the number of countries affected, 
etc. ·It seems certain that at least 1,200,000 words will be despatched annually when the 
station is in full operation. 

The receipts in respect of State telegrams have been estimated on the basis of statistics 
supplied by the Swiss authorities and on the telegraphic eitpenses of the Secretariat. Assuming 
that three-quarters of the telegrams are sent direct and only one-quarter relayed, we obtain 
a figure of about 55,000 francs for transmission. re.ceipts. The reception traffic has been 
provisionally taken as aboute9ual t<? the transm1ss1on traffic so far as State telegrams .are 
concerned. The reception rece1pts Will also be about 55,000 francs, so that the total y1cld 
from official telegrams in both directions should be roughly something like 100,000 francs. 

Class (b) traffic will yield transmission an~ _reception r~ceipts which cannot .easily be 
estimated as the rates will have to be very low m order to stimulate the traffic, wh1ch would 
otherwise' go by post. The receipts fro!D- class (b) traffi~, to~ether with any miscel.laneous 
receipts from class (a) traffic, may be estimated at somethmg hke 50,000 francs! and, m. order 
to be on the safe side, the receipts that can be reckoned upon have been esbma~d m the. 
text of the report at between 100,000 and 150,000 francs per annum.. The rece1pts have 
been estimated by the Secretary-General of the Committee on the bas1s ~f the programme 
of operation laid down. 
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Geneva, August 23rd, 1928 .. 

LEAGUE OF NATIONS 

• 
· Ra4io .. Telegraphic Station for the Purpose of ensuring 

Independent Communications 
for Jhe League of Nations at Times of Emergency. 

• NOTE AND MEMORANDUM 
FROM THE SWISS FEDERAL GOVERNMENT. 

Berne, August 21st, 1928. 

The Federal Political Department has the honour herewith to send the Secretariat of the 
League of Nations confirmation of the fact that, being anxious to facilitate League communications 
both in normal times and at times of emergency, the Federal Council is favourable to the proposal 
to establish in the neighbourhood of Geneva a radio-telegraphic station, to be placed at the League's 
disposal under the conditions set forth in the attached memorandum (see Appendix). 

As that document shows, the Federal Council would be prepared, in nonnaJ times, to grant 
the League of Nations priority in the use of this station and, at times of emergency, to place it 

.under the management of the League, • 
As regards the operation of the station at times of emergency, the Federal Council desires 

to make the following observations and reservations. · . 
In virtue of its territorial sovereignty,. a State is responsible to the other members of the 

international community. for certain acts which may take place in its territory. The consequences 
involved by this responsibility may be very serious, and might even imperil the State's own 
security. Hence no sovereign State can possibly allow acts in which its responsibility towards 
other nations may be engaged to take place in its territory entirely outside its control. . 

This axiom applies to the case of a radio-telegraphic station, and no State can therefore 
disregard the activities of an establishment of this kind in its territory, since in certain circum
stances these activities might have effects the nature and scope of which could not be foreseen. 
The League of Nations very legitimately feels the need of having an absolutely reliable wireless 
station at its disposal at times of emergency, but it is equally legitimate for the country in which 
such a station is established to require the guarantees essential to safeguard its sovereignty. 

Nor is sovereignty alone at stake. The operation of radio-telegraphic stations directly affects 
the interests of national defence and, in view of these interests, it will readily be realised how 
difficult the situation would beco~ in the event of a general mobilisation, or of war, if there 

·existed in the territory of any country a station whose activities might not always be strictly 
compatible with military necessity. 

To these considerations, which apply to any State, must be added those regarding the inter
national status of Switzerland herself and the special position she occupies within the League 
of Nations. 

. As is generally known, Switzerland was only able to join the League on the basis of Article 435 
of the Treaty of Versailles and as a result of the declaration made by the Council of the League 
on February 13th, 1920. This latter document, the effect ~f which was to reaffirm her neutrality 
within the framework and under the regime of the League, is of fundamental importance to her. 
Moreover, it was recognised that her scrupulous fulfilment of her obligations as a neutral State 
is as much in the interest of the League as in that of the Confederation itself. Switzerland, therefore, 
may assume without discussion that the League could not possibly intend to place the proposed 
wireless station under a regime incompatible with the obligations arising out of t!te Declaration 

· of London and of the Hague Convention of October x8th, 1907. regarding the rights and duties 
of neutral Powers and persons in time of war. But although, according to Article 8 of the latter 
Convention, "a neutral Power is not called upon to forbid or restrict the use, on behalf of the belli
gerents, of telegraph or telephone cables or of wireless telegraph apparatus belonging to it or to 
companies or private individuals", it was unanimously agreed at the Hague Conference that the 
recognised freedom of neutral States in this matter " does not connote the right to use or allow 
the use of [such apparatus] for the clear purpose of assisting any of the belligerents", In the 
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same c~nnection .Article 9 of the above-mentioned Convention ~ays ~o~ th~t every measur~ 
~ Q{ restriction or' prohibition taken by a neutral Power regarding, •nter aha, ~~~ use of a 

radio-telegraphic station ·established in its territory, " must be impartially app te by it to 
both belligerents ". · F d 1 c ·1 h o int f Important though the above considerations may be, the e era. ounct. as n en ton 
of using them as a bar to the proposal to provide the L~gue of Nations ~t times of emergency 
with a radio-telegraphic station enabling it to carry. on 1ts work ~ore ~asily.· On the. contrary~ 
the Federal Council is prepared to do all in its pow~r to enable t~s pro~ect to be ~amed 0 ';1t on 
as satisfactory a basis as possible. Nevertheless, in vtew ?f the duties entailed by S'_'l'lss sov;tdgnty, 
and Swiss neutrality, and in view of the needs of national defence, the Federal C~ur.c eems 
it indispensable to have at Geneva, during times of el_Ilerge~cy, an observer able to keep 1t constantly , 

< informed as to the activities of the radio-telegraphic station. . . 
Further, it is most important for Switzerland that her attitude shou~d. not. be m an~ way 

misunderstood in the future. The Federal Council would accordingly esteem 1t of great valu~ if the 
Assembly would pass a formal resolution recognising th~t. the use to be made of the station by 
the League at times of emergency and under th~ ~~nditlons ~ontemplated cannot be adduced 
in any way as involving the international responsibility of SWitzerland. . 

The Political' Department requests the Secretariat to be good enough to transrmt the present. 
cormnunication and the attached memorandum to the Assembly, and has th~ honour to be, etc. 

Appendix. 

MEMORANDUM oN THE EsTABLISHMENT AND OPERATION OF A RADIO-TELEGRAPHIC STATION AT 
GENEVA FOR THE USE OF THE LEAGUE OF NATIONS • 

• 

I. Technical Equipment. 

The technical specifications for the station to be constructed would be fixed jointly by. 
Radio-Suisse, a wireless telegraphy and telephony joint-stock company,and the technical Com
mittee of the League of Nations, on the basis of the plan already drawn' up by that Committee, 
which may be reconsidered by the appropriate organ of the League with the assistance of Swiss 
experts. In making a final investigation, account would be taken, in connection with the medium
wave post, of .the commitments already assumed by Radio-Suisse with the object of completing 
as quickly as possible the installations required in particular for Press traffic in Geneva. This 
medium-wave post, for which the order was placed as long ago as last autumn, will have a power 
of 50 kw. on the aerial, as specified in the proposal of the League technical Committee, and will 
make direct radio-telegraphic cormnunication possible between Geneva and any country in Europe, 
North Africa or the Near East. As regards the short-wave post, which is primarily designed to 
meet the special needs of the League, particularly for oversea communications, this would be 
purchased in the manner proposed by the Secretariat of the League after consultation with the 
appropriate technical body of the League and with Radio-Suisse. 

The station would be equipped with all such improveme• as might be found useful for its 
purposes, and would always be abreast 'of the latest technical developments. 
· On taki~g over. the st.ation, an~.thereafter at .any time, the ~ppropriate organ of the League 
could supefVlse the techmcal condition and working of the statioh, etther in person or through 
the delegate referred to below. 

The station would be established on Swiss territory in the neighbourhood of Geneva .. 

(a) In Normal Times. 
II. Operation. 

The station, which would be ·the full property of Radio-Suisse, a company under Swiss 
Gov~rnrnent control, would be operated by that co.mpany in normal times. When naming the 
station,_ account should be ~aken of the fa~ that 1ts operatio~ is of i_nternational importance. 
Its servtce would be so orgamsed as to ensure 1ts full workmg efficiency With a vie~ to its operation 
independently of the r~t of the Radio-Suisse system in an emergency. 

. The central operatmg office would be housed in separate premises in direct communicat" 
Wit~ the Central Tel~graph Offi_ce at Geneva, which is already connected with· the League Se !on· 
tanat by a pneum~tic tube which ensures rapid communication. It is essential that the wire~~= 
and telegrap~ ~rv1ces. sh~uld work together; this is made easier by their being both housed in 
the same b~1~ding, which IS also, fo~ technical reasons, the only rational solution. 

_An auxt~ary centre for use at t1mes of emergency, in direct communication b wire with the 
stahon and With the Geneva Central Telegraph Office could be established at yth s · · 
whenever the League chose. ' or near e ecretanat 

The working programme for normal times would be dra b · 
Suisse and the League Secretariat Th . wn up Y ~greement between Radio-

. · e pnmary purpose of the statiOn would be to despatch 
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:~i recei'lle official ~a~e_ ~ommunications (~essages from or to the Secretariat, the Inteclational 
.l..f- our Office, an~ delegah~s to the ~ou!lcil, Assembly and Conferences of the League) and to 
despatch ~nd receive _unofficial. commumcati,on~ connected with the League, such as Press messages, 
so far as It was feasible and 1~ the senders mterest to transmit them by wireless. The station 
W';mld also b~-open to commercial traffic as far as the despatch and receipt of official communications 
m1ght permit. 

~he Swiss ~eneral Post O~ce and Radio-Suisse would take all necessary. steps to secure 
lhe !lighest ~ffic1~ncy at the .station. T~ey. would do all in their power. to establish, through the 

.st.f.tion, any radio-telegraphic commumcations that the League might require. . 
The tbllowing measures might in particular be provided for in the programme of operation: 

(I) '!he ·~tablishment, as an experiment, of direct radio-telegraphic connection on 
one occasiOn With each c;>f the corresponding stations designated by the League of Nations, 
so far as the Geneva station and the corresponding stations have suitable technical equipment 
and are capable of being used for that purpose; . 

(2) A weekly exchange of traffic, at an hour fixed beforehand, with the stations designated 
by the League (call and. acknowledgment}, in order to make sure that radio-telegraphic 
communicati.on with the s_tations in question can be established from Geneva at any moment; 

. (3) · Dail~broadcastmg of one or more League communiques by means of suitable broad
castmg transmitters, in order to establish contact daily with the stations intended to receive 
messages from Geneva; . 

• . (4) . A "li~tenffi:g-in" progra~me. Eyery day, at a time agreed upon, the Geneva 
station would listen-m to the stations designated by the League and would receive any 
messages intended for the latter. ' 

• 
It would be understood that, if necessary, special facilities might be granted by arrangement 

between the League of Nations and foreign administrations, to League official telegraph messages 
without such facilities being ipso facto extended to general commercial traffic. This would parti
cularly apply to transmissions of the texts of documents and circular letters between Governments 
and the League of Nations under conditions to be fixed later. 

Government telegrams sent to and from the station might_ be allowed the reductions in rates 
granted to Government telegrams sent by other means. 

The Secretary-General of the League might be represented in an advisory capacity on the 
Board of Directors of Radio-Suisse for all questions affecting the Geneva station, with a view to 
safeguarding the interests of the League in the operation and use of the station. Whenever such 
questions arose, the Radio-Suisse administration would inform the Secretary-General's dele
gate, who himself could also raise questions of this kind. If he considered a decision of the Board 
of Directors likely to prejudice the League's interests, the question would be examined by the 
Swiss Government and the Secretary-General. All questions of this nature which come within 
the competence, not of Radio-Suisse, but of the Swiss Federal Administration, and to which 
the attention of the Swiss Government had been drawn by the Secretary-General of the League, 
could also be examined jointly by the Secretary-General of the League and the Swiss Government. 

To facilitate the necessary co-operation between Radio-Suisse and th~ competent organs 
of the League of Nations in regard to the Geneva station, the Secretary-General might be repre
sented by a delegate accredited to the Director of Radio-Suisse and to the head of the Geneva 
Station. Every facility would be given to this delegate to carry out his duties as liaison officer 
between the Secretary-General and the Radio-Suisse. 

In order that at times of emergency the necessary additional or replacement staff might be 
available and that such staff might in normal times become familiar with the working of the 
station, the Radio-Suisse would give reasonable facilities for the admission, as temporary staff 
in training or as additional staff in periods of heavy traffic (Assemblies, etc.), of any specialists 
whom foreign administrations might place beforehand at the disposal of the League Secretariat, 
to assist,. if necessary, in the operation of the station at times of emergency. Any additional 
expenditure thereby incurred by Radio-Suisse would be chargeable to the budget of the League 
of Nations. 

(b) At Times of 'Emergency. 

• As soon as the Secretariat of the League officially notified the Swiss Government that a period 
of emergency had commenced, the station would come under the management of the League. 
-The latter would, at its own risk, take over the material of the station, which would be regarded 
as League material. The staff of the station would be a~ the disJ?Osal of the Secret~ry-General 
and would be regarded as League Secretariat staff, even 1f the Sw1ss army were mobilised. The 
Secretary-General of the League would be authorised to take an_y measures ~elating to man~gement 
and organisation which he might deem desirable •. ~nd, in particular •. he might make any mcrease 
or change in the staff. In order, however, to facilitate the resumption of no~mal wor~mg at the 
end of the period of emergency, the perrnan4M!t staff would only be changed m exceptional cases. 
The Secretary-General would be bound to compensate any member of the permanent staff of the 
station whose contract was suspended and for whom other employment could not be found by 
Radio-Suisse. · · 
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. Tlr~ station sh'buld continue to han~e :Ul other traffic in ~f far :aifi~h:~o~~~n~:r;:er1~ 
the increase in the League~s commumcations, but on con Ion . . . . , . . . • . 
Switzerland was applied to such traffic. · . · ' f :th · t tion including th~ amortisation a~d 

During the time of emergency, the expenses o e sa • . which would also collect 
interest charges on the carital invest~d. woul~ ~e bo?te tr the Leagucl.~:i-receiveihe~hare of the 
the revenue from the station; the SWISS AdmlillStration, owever, wo. h ) An. t · fit 
receipts to which it was entitled in res~ct of com~ercial traffic (termm~d ~ge · ben~r~~ d 
from. the . operation of the station durmg the penod of erner9ency sho • ow~v~r • . - 0

. e. 
to Radio..-Suisse, as the ~older of the concession from t~e SwiSS Telegraph AdmhiS~r~tton, Jmce, 
the sole object of the League's management of the station would ·be to ensure t e m oepe~ e¥:e 
of its communications. · h ld be t b · · t 

It would 1>1; for the Secretariat to decide which of its oWn telegrams~ ou sen Y ~e ess 
and which by the line5 of the SwiSl! Administration. In any c~, the S~ Telegraph AdmmiStra
tion .would take all necessary steps to despatch by wire, ~rapidly~ possi~le, such Le~~ai tra:c 
as for any reason could not be transmitted f~~ the rll:di?-telegraphic ~tation. The o CI tra . c 
·of the League sent py telegraph would also be gtven pno~ty o~e~ all pnvate mess:'-&es. · Th~ SWiss 
Administration has already stat~d that. it would be. qUite w~lmg to draw up ]omtly Wit~ the 
Secretariat a detailed scheme enumeratmg the routes by which telegrams could most_ easily be 
desplltched at periods of emergency. . ·. . · . · · · · . · · · · · ·. · ' · · · · . , · di 

. ·The Swiss proposals are calculated to ensure complete mdependenc«: fol"the League s ~a . o
telegraphic traffic at times of emergency, and, further, ;wheneverf~r t~hnical reasons transmi~Ion 
could not be effected by wireless, to enable the League s commumcattons to be despatched rapidly 
by telegraph, in co-operation with the Swiss Administration. · · . . · . 

Reference may also be made to the Memorandum _which the F~deral Political pepartme~t · 
sent to the Secretariat on January I 3th last 1, 4~mumeratmg .the techmcal benefits which the SWISS 
proposal .would offer both in normal times and at times of eme~gency. . . . 
. ·. . The, termi.Ration of the period of emergency would. be notified m the sa.me manner as 1ts 
commencement. There would be an equitable settlement, if necessary after consulting experts 
or after arbitration between Radio-Suisse and the Secretary-General of the League, as regards 
losses sustained or ~dvantages secured as a result of the operation of the station during the period . 
of ·emergency. · . . . · · · · · · . · 
, · ··: ... ·The; Sw.iss, Government would give the ·station and the installations connected thereWith, 
at all times, the same protection from the point of view of general security as it gives the buildings 
of the League. It would also be entitled, should it consider such a measure necessary to facilitate 
such protection, to ask the Secretary-General to bring into operation the measures provided for 
in respect of the station at times of emergency. · 

(c) Financial. Scope of the Swiss Proposals. 

These proposals would impose upon Switzerland a considerable financial sacrifice, to which 
she is prepared to consent in view of her privilege of housing the League of Nations. According 
.to these proposals Switzerland_would at the outset meet all initial expenditure on land and buildings 
for the transmitting and receiving stations, and also the cost of installing a powerful medium-wave 
transmitter, including the aerial, the commercial receivers, and the equipment of the central • 
operating-room. The new medium-wave transmitter is, it is true, necessary for private traffic, 
particularly for the international Press traffic connected with the League. Nevertheless, ,Radio
Suisse would incur a very considerable annual expenditure on account of the fact that, contrary 
to the first proposal, the new installation would not be incorporated in the station situated near 
Berne, but, in accordance with the League's wishes, would be erected near Geneva. The League's 
telegrams despatched from this medium-wave high-power transmitter would only pay the inter-
national charge. . 

In order to cover the costs of establishing and operating the short-wave post recommended 
by the League's experts, the receivers for a special listening-in programme for the League of Nations, 
and the necessary aerials, an annual payment would be required, the amount of which would 
have to be fixed. This amount would depend primarily upon the cost to Radio-Suisse of these 
trans~itt~g ~nd receiving instal!ati?ns; in the s.econd place, upon the ~xtent of the t~smitting 
and hstenml?-m programme, ":hich m normal times ":ould be carried out by arrangement with 
the S~ct;.etanat of the League m order to enable ~satisfactory service to be ensured at times of 
emergency; and, lastly, upon the extent to which these installations could be used by Radio-

> Suisse for the transmission and reception of paid messages. 
The following general financial arrangement might be contemplated: 
The short-waye post being. designed to meet t~e srecial requirements of the League, the latter 

would be respon~Ible for the I_nterest and amortisation charges on the capital invested in this 
post, together with the operatmg expenses. An annual grant from the League· to Radio-Suisse 
would be calculated on this basis. The League would, however, only pay go per cent of the grant 
thus calculated .. On the other hand, the reven?e from the short-wave post would be divided as 
follows: for o~cial tra~~· the _League w~uld receive all the charges collected; as regards commercial 
traffic, the S-:viss Admi_nistr~tiOn would m all cases receive the terminal charge; the transit charge 
would be paid to ~adio-Suisse up to the Io per cent referred to above. Over and above this ro 
per cent the transit charge .would acc~e to the League up to the amount of its contribution to 
th~ short-wave post, bu~ mmus a certam percentage sufficient to make it worth while for Radio
Swsse to send commercial traffic through the post. · 

1 See document C. 142. M. 33· 1928. VIII. 
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Any .•urplus receipls, over costs of operation, amortisation and interest charges on thcl"capital 

t~vested m the.short-wavl! J.'Ost, from the operation of that post, would be paid to Radio-Suisse, 
smce such recerpts could only be obtained from the use of the station for the commercial traffit 
dealt with by Radio-Suisse . 

. A spec.ial grant would be paid to Radio-Suisse by the League of Nations for any special 
semces whrch the League might think fit to require from the medium-wave post (extra listening-in, 
for example). · · 
• · There is every reason to believe that the annual sum fixed on this basis would, during the 
experimental period, reach a specified amount, which would gradually be reduced with the increa.s
'in~ possibjlities of making practical use of the transmitting and receiving installations for paid 
messages. • 
. If the Swiss offer were accepted, the League of Nations would certainly incur less expenditure 
than if it built and operated a station itseH. The running costs of a station belonging to the 
League and comprising two short-wave-length transmitters and one medium-wave-length trang.. 
mitter would very probably amount to not less than 300,000 francs a year, to which must be 
added amortisation in respect of premises and equipment, calculated at a mean rate which could 
hardly be less than 10 per cent. The total annual expense to be borne by the League would thus 
amount, in round figures, to baH-a-million francs. . 

To offset this expenditure of not less than baH-a-million, there would be receipts from the 
i>fficial traffic of the-station~ Without entering into details as to the financial yield from a station 
the actual property of the League, the receipts may perhaps be estimated at 6o,ooo or Bo,ooo 
francs. An autonomous station belonging to the League would therefore involve an actual annual 
expenditure of at least 400,000 or 450,000 francs, and this apart from the interest on the capital 
invested in the installations. · 

It is scarcely possible al present to give precise details as to the amount of the annual payment 
which the League would be required to make if the Swiss offer were accepted. Obviously, however, 
this payment, if calculated on the basis of the Swiss grants and the possibilities of using the Geneva 
station for Swiss commercial traffic, would be much less than the annual cost of a station attached 
to the League itseH. . 

To sum up: if the League of Nations accepted the Swiss offer, it would obtain, at very small 
cost, a means of radio-telegraphic commll!lication which would afford it excellent service in norn:tal 
times, and which at times of emergency would ensure it direct and independent connection wrth 
the maximum-number of States Members. 

(d) General 0 bseroation$. 

The agreement which the League would conclude should contain provision for a met~od 
of settling any differences regarding the interpretation or application of the agreement whtch 
might arise between the various parties concerned - the Secretary-General of the League-of 
Nations, the Swiss Government, and Radio-Suisse. · 

The agreement might be concluded for a period of ten years. Thereafter it would be renewed 
by tacit consent, but might be den~u!lced b~ the Swiss Governmen~ or by the Secretary-General 
of the League of Nations under condrtlons which should be defined wrth due regard to the problems 
that would arise as a result of such denunciation. 
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LEAGUE" OF NATIONS 
.. 

RUSSIAN, ARMENIAN, ASSYRIAN, ASSYRO·CHALDEAN 

\ND TURKISH REFUGEES. 

Repor~ to the Ninth Ordinary Session of the Assembly . 

• 
Note by the Secretary-General: 

• 

. The Secretary-General has the honour to communicate to the delegates at the ninth ordinary 
sess10n of the Assembly: . 

I. A letter forwarding the Report of the High Commissioner for Refugees to the 
Assembly; . 

II. A letter from the Director of the International Labour Office forwarding his Report 
on the Work of the Refugee Section of the International Labour Office. 

LETTER TO THE SECRETARY-GENERAL FROM THE HIGH CoMMISSIONER FOR REFUGEES. 

Geneva, August 14th, 1928. 

In conformity with instructions received from Dr. Nansen, I have the honour "to enclose, 
for transmission to the ninth ordinary session of the Assembly, the English and French texts 
of the report on refugee questions by the High Commissioner for Refugees: . 

(Signed) T. F. JoHNSON, 

Assistant High Commissioner for Refugees. 

PART I. 

REPORT BY THE HIGH COMMISSIONER OF THE LEAGUE. 

I. INTRODUCTION. 

Part I of this report covers the activities of the High Commission for Refugees concerning 
the political, legal and financial aspects of the various refugee problems since the meeting of the 
eighth ordinary session of the Assemb!Y· Part II .o~ ~he report, submitted by ~he Director of the 
International Labour Office, deals w1th the actiVities of the Refugee Sect10n and refers to 

. the technical work of placing refugees in employment. 
For the purpose of convenient reference, the resolutions on these subjects adopted by the 

. Assembly at its last session, on the recom~enda~ion m~de to th~ Fifth Committee by its Rapporteur, 
the British delegate, and by the Council at 1ts fift1eth sesswn, are reproduced hereunder. 

The resolution passed by the eighth ordinary session of the Assembly was ls follows: 

"The Assembly: 
" Having carefully examined the reports of the High Commissioner and of the Inter

national Labour Office on the refugee questions; 
'! Recognises the progress that has been made towards the solution of a problem that 

at one time constituted a very serious danger; 

.-
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. · h · t" f the important work that ha:; been accomplished on ( .. Expresses ItS hlg apprecia IOU 0 r 
r • 

behalf of the refug~; . . mall Confe;ence, on the lines indicated 
" Invites the H1gh CommiSSioner to co~v~ne a s ·1 · ard to the legal status 

in his report to formulate proposals for submission to the Counci m r~g t" f th . "d" I 
of refu ees ' This should be preceded by a fdtl and careful ex~mma 10~ 0 e ]Un Ica 
situatiogn of the refugees in the different countries, the necessary mformahon to be commu-
nicated to the respective Governments beforehand; ' d t 1 t d 

" Congratulates those responsible for the meas':lres already tak:~ an c~n emp a e • 
for the permanent settlement of Armenian refugees m the Near bEas h• H" h C . . 

"Ex resses the hope that, as a result of the efforts described. Y t e _1g ommiSSIOI~r, 
in his rep~rt, the necessary funds will be secured for the e-':'ecuhon of th1s workoand that, 
with the continued co-operation of the mandatory Power, this aspect of the problem may be 
successfully liquidated; S · · ddif t th 

" Approves the provisions in the bu!lget for th~ Refugee e~~e m a . 10n o e 
supplementary credit of 7,500 Swiss francs for the services for establishmg Anneman refugees 
in Syria. 

" Further, the Assembly: 

•• Notes with interest the offers of employment now available for refugees in overseas 

countries; · <d· · t t bli hrn t 
" Recognises that the execution of these schemes requires the 1mme 1a e es a s en 

of an adequate revolving fund; . · . . . . . 
" Urges the Governments concerned to inform the H1gh CommissiOner as soon as poss1b~e 

what measures they are prepared to take for financing the settlement of refugees from their 
territories; . · . · 

" Requests the Council to invite the Gove~ing Body of the Int~ahonal Labour Office, 
in examining the budget of the Refugee Service for 1929, to consider whether adequate 
funds for settlement have been thus provided." . · 

The resolution adopted by the Council at its last session was in these terms: 

" The Council invites the Governments which have adopted the Arrangements of 
July sth, 1922; May JISt, 1924; and May 12th, 1926, in favour of R?ssian and Annenian 
refugees to extend the benefits of those Arrangements to the Assynan, Assyro-Chald~an 
and Turkish refugees mentioned in the High Commissioner's report, and requests the High 
Commissioner for Refugees, in consultation with the interested Governments, to take the 
necessary steps to extend the measures in favour of Russian and Armenian refugees to the 
above refugees. · . 

" The Council also invites the Inter-Governmental Conference on the legal status of 
Armenian and Russian refugees, ·which has been convened for June 28th next in conformity 
with the resolution adopted by the Assembly at its last session, to consider the possibility 
of making appropriate recommendations concerning the issue of passports to the analogous 
categories of refugees and for the regularisation of their legal stat~." 

II. LEGAL STATUS. 

In accordance with the resolution of the last Assembly, an Inter-Governmental Conference 
was held in Geneva from June 28th to 30th;1928. Seventeen Gpvernments more directly interested 
in the refugee problems were invited to send representatives. The Governments of the following 
fifteen countries were represented at that Conference, which elected M. Delaquis, the Swiss delegate, 
as its President: Austria, Belgium, Bulgaria, Czechoslovakia, Egypt, Estonia, Finland, France, 
Germany, Greece, Latvia, Poland, Roumania, Kingdom of the Serbs, Croats and Slovenes and 
Switzerland. ' 

The Conference accepted as the basis for its deliberations a memorandum on the legal status 
of the refugees, prepared by a Committee of Russian and . Annenian refugee legal experts in 
consultation with the High Commission for Refugees. That Committee also assisted at the 
Conference in an advisory capacity. 

The information thus placed at the disposal of the Conference enabled it to form an opinion 
as ~o the serious disabilities from which over one million Russian and Armenian refugees suffered 
owmg to the absence of a stable and clearly defined legal status, and resulted in the adoption 
of an Arrangement and Agreement (document C.392.1928) which, if generally applied, will 
mark an irnJ?Ortant step towards regularising the situation of the refugees, and thus confer not 
only appreciable benefits on those refugees but on the nationals of the various countries 
with whom they have daily intercourse. . · 

The following are the most important provisions of that Arrangement: · 

I. '!he High Com_missione~ is reco~mended to appoint representatives in the various countries 
vested wtth. the followmg functions, wh1ch should be given the largest possible official character, 
and for wh1ch moderate fees may be charged: •. 

(a) To certify the identity of the refugees. 
(b) To certify their civil status. 
(c) To attest the regularity and legality of documents issued in their country oi origin. 
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~) To certify the signatures of the refugees and of documents drawn up in t~ir own 
language. • • · 

. (e) ~o attest vis-a-vis the authorities the character and good conduct of the refugee$, 
their previOus records of service, their professional and. academic qualifications. 

(f) To recommend the refugees to the competent authorities, particularly for obtaining 
visas, permis de sejOl4r, admission to schools, libraries, etc. 

• 
2. De~nition of the personal status of the refugee. 
3· EnJoyment of certain rights usually granted to foreigners on conditions of reciprocity. 
4· ]3enefit under certain conditions of free legal assistance. 

. ;;. I{ecommendation that restrictive regulations. concerning foreign labour be not rigorously 
' applied to the refugees. . · 

6. Relaxation, in certain circumstances, of expulsion measures. 
1· Taxation equality with nationals. 
8. Facilities for oblaining and prolonging passports and visas and for freedom of movement. 
9· That the formula in the refugee identity certificate; "The present certificate is not 

valid for the return", etc., should be replaced by the words: "The present certificate is valid 
for return into tll.e country which has issued it during its validity ", etc . 

.This Arrangeiflent has already been signed by the delegates of the following countries: 
Austria, Belgium, Bulgaria, Estonia 1, France, Germany, Greece 1, Latvia 1, Poland 1, Roumania, 
Kingdom of the Serbs, Croats and Slovenes and Switzerland. 

Ill. EXTENSION TO OTHER CATEGORIES OF REFUGEES OF THE MEASURES TAKEN IN FAVOUR 
OF ARMENIAN AND RUSSIAN REFUGEES. 

. 
In conformity with a resolution adopted by the Council on September 15th, 1927, the High 

Commissioner submitted ~o the Council, at its meeting in June· last, a report concerning the 
position of the Assyrian, Assyro-Chaldean and Turkish refugees, with proposals as to the steps 
which might be taken to improve their situation. 

The High Commissioner pointed out in that report that it had been necessary to rely, in a 
large measure, on the information at the disposal of organisation!! interested in the welfare of 
these refugees in order to avoid, by means of more direct enquiries, raising hopes among the refugees 
concerned until the Council had arrived at a definite decision on the subject. 

The following table summarises the information thus obtained by the High Commissioner 
regarding the distribution and number of the refugees mentioned in his report: . 

• 

Assyrians. and Assyro-Chaldeans. 

Greece ...• 
Iraq • • . . . 
South Russia . 
Syria. • • . . 

·Total 

Turkish Refugees. 

Albania 
Bulgaria 
Cyprus. 
Egypt • 
France • 
Greece • 
Iraq . . . : 
Roumania 
Syri,a. . . . . . . 
Other countnes . 

Total . 

6oo 
12,000 
15,000 
1,500 

2 

3 
3 

14 
5 

37 
5 

32 
30 
19 

. ISO 

The Assyrian and Assyro-Chaldean refugees, most of whom :were reported to be agriculturists, 
wished, it was understood, to be settled as Assyrians in colonies in Syria, the Lebanon ~?d Iraq, 
under the direct protection of the respective mandatory Powers of those States. Fa1hn_g that 
solution of their difficulties, they asked that steps might be taken to settle them as colomsts _on 
similar lines to those adopted by the High Commissioner and the International Labour Office 
for the settlement of the Armenian refugees in Syria or in other countries. 

I With certain reserves. 
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Th<>.resolution adopted by the Council in this connection is quoted in ehapterf I ~Qj! _Presen~ I 
report and requested the Inter-Governmental Conference on the ler;oal"hstaHt~shoCo .e~an ant" 

' · d f J 28th I928 and t e Ig mnuss10ner o Russian refugees which had been convene or une • • t k · f 
take the necessary steps to extend to the above-mentioned refugees the me_asures a en m avour 
of Armenian and Russian refugees. . f h f t hi 

· The Conference considered that the most urgent reqmrements o t ose re ugees~ no a Y 
the provision of passports•and of facilities for settlement, w~uld be met by the. adop~o~ of. an 
international Arrangement similar to that of May I2th, I926, m favour of Armeman an ussian. 
refugees. The Conference therefore prepared an Arrangement (docum~nt C.392.I§28) r~com
mending that the provisions of the Arrangements of July sth, I922, May .JISt, IJ124, aittl 
May 12th, 1926, should be extended to. the Assyrian, Assyro-Chal~ean and. ~urkish refugees. 

The Conference also recommended the adoption of the followmg defimtions: 

"Assyrian, Assyro-Chaldean and a~sin;dl~ted refugee. - Any.J?erson of A~yria~ .or 
Assyro-Chaldean origin, and also by assimilatiOn any_ person of Syrian or. Kurdish ~ngm, 
who does not enjoy or who no longer enjoys the protectiOn of the Stat~ to ~hich he preVIously 
belonged and who has not acquired or does not possess another nationality. 

" Turkish refugee. - Any person of Turkish origin, previously a subject of the Otto~an 
Empire, who under the terms of the Protocol ?f Lausan~e of July 24th, 1,1123, d~s not enJOY 
or no longer enjoys the protection of the Turkish Republic and who has not acqurred another 
nationality." 

As regards the legal status of these refugees, the Confere!lc~ came to the con~lusion that, 
whilst recognising the necessity of recommending measures similar. to tho~ proVIde_d .for the 
Armenian and Russian refugees, no definite steps could be taken until the High ~omm~IOn had 
had an opportunity of collecting the requisite information as a basis for a full consideration of the 
q!Iestion. 

IV. REFUGEE SETTLEMENT. 

(a) Settlement of the Armenian Refugees in Syria. 

It is very gratifying to report that, in spite of the difficulties experienced in securing adequate 
funds, very notable progress has been made dtiring the last year towards the solution of the most 
acute portion· of the Armenian refugee problem in Syria. 

It will be remembered that, at the request of the mandatory Power, the seventh ordinary 
session of the Assembly invited the.Intemational Labour Office and the High Commission for 
Refugees to consider the possibility of making an effective response to the appeals for their 
co-operation in the permanent settlement of these refugees. In conformity with that request, 
the undermentioned International Armenian Committee was formed, which includes representatives 
of the most important relief organisations interested in the welfare of the Armenian refugees: 

Dr. NANSEN, Chairman. 
M. Albert THOMAS, Vice-Chairman. 
Senator Victor BERARD 
His Excellency M. VANDERVELDE 
Senator CIRAOLO 
Dr. Umberto Z. BIANco 
M. L. PACHALIAN 
Miss PYE 
Mr. BACKHOUSE 
Mr. L. B. GOLDEN 
Mr. John HARRIS 

French Phil-Armenian organisations. 
Belgian Phil-Armenian organisations. 

} Italian Phil-Armenian organisations. 
· Armenian organisations. . · 

I United Bri.tish Committee, representing the 
"Save the Children" Fund, Armenian 

, (Lord Mayor's) Fund, Friends of Armenia
and the Society of Friends. 

Captain G. 'GRACEY, D.S.O. 
A representive of the Comite international de la Croix-Rouge. 
Mr. G. L. BERRY Near East Relief. 
M. KRAFFT-BONNARD International Near East Association. 
1\~. A. HACOBIAN British Armenian organisations. · 
His Excellency M. THIEBAUT Comite central de la Croix-Rouge fran~aise. 

A close liaison with the situation on the spot was established by means of the creation ·of a 
Refugee Settlement C~m~ittee at Beyrouth, cons.is~ing of representatives of the High Commissioner 
for t~e manda~ed temto~u~~. of the local authonties and of M. Burnier, who acts for the Refugee 
Section, th~ H1gh Commission for Refug~es. and the_International Armenian Refugee Committee. 
Sub-ComJ?llttees o_f the ~eyrouth C'?mnuttee superVIse. the work in the Aleppo and Alexandretta 
areas. Fmally, With a VIew to secunng the closest posstble co-operation ot the refugees themselves 
the act~al settlement operati?ns are placed. under t~e control of an outstanding Armeni~ 
~rsonahty! Mos~s der Kalousttan, who has enJoyed a Widespread influence and popularity among 
~ e =eruans sm.ce the war, in which he. gained distinct.ion in organising the exodus of large 

urn. of Armeruans to Cyprus. Under him has been placed at the head of each colony a mudir, 
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who~ the powers and> the duties ol the mayor of a native village~ He, in tvm, is assisfid by a 
£Oun~ of"thiee members. el~ed by the villagers. The mudir and council are responsible for the 
establishment and orgarusation of the colony and for the maintenance of discipline and orde,. 
They are like~ charg~d with the c~mtrol of applications for advances and wit~ their recovery. 
As each colony IS. collectively respollSible for the advances made to the populat10n forming part 
of it, the most economical administration of the Settlement funds is assured by the 
refugees themselves. · In this way, all the interests of the various parties have been safeguarded 
and the most harmonious collaboration has been ensured. 
• A thornugh investigation of the situation of the Armenian refugees concentrated in the 
.B~uth, Aleppo and Alexandretta camps showed that the problem which demanded the most 

u;gent a~!lention consisted of some 40,~ refugees who were e~isting in those camps ~nder condi-
• bons which the mandatory Power considered should be termmated as soon as poss1ble. It was 

ascertained that 28,000 of those refugees belonged to agricultural catt'gories and that the remaining 
12,000 were of the artisan classes. The problem therefore resolved itself naturally into one of 
transferring these refugees as soon as possible into agricultural colonies and urban settlements. 
The first experiment of settling refugees as m~tayers at Ras-ul-Ain, in the region of Tyre and Sidon,· 
although productive of satisfactory material results, was eventually liquidated, as the Armenian 
refugees found it difficult to adapt themselves to the m~tayage systems, which did not offer them 
the possibility of eventually owning their own farms. . 

Profiting by th: experience gained at Ras-ul-Ain, a thorough search was instituted to find a 
really suitable region which would serve as a centre for the establishment of an Armenian agricul
tural colony. Good land was necessary which could be obtained at a reasonable price on estates 
large enough to receive thirty· families at a time, some of which estates would be suitable for 
the mountain folk from Anatolia and some for the peasants from Cilicia. The region had also to 
be sufficiently sparsely populated to allow for the mtroduction, of some thousauds of Armeni~ns 
without prejudicing the interests of the inhabitants. A choice was finally made and the SandJak 
of Alexandretta has been selected as fulfilling all the necessary conditions, and as having the 
additional advantage of an indigenous Armenian population whose presence would prove an 
encouragement to the refugees. 

The following colonies have been established on those lands:· 

Colony Area: Hectareo Rofug.., famllieo Approximate coot 

I. 
Ikiz-Keupru • • 6oo 6o 2,450 
Sooug-Sou • • . 100 so 3.350 
Kirik-khan • • . . • 40 36 I,II6 
Kirik-khan • • • • • • • • 20 20 I6o 
pre militaire .• • • • 6oo 209 9·049 

Totals • • • • • 375 £I6,I25 

. If such important progress ~a~ been made with ~hose agricultural, schemes, it is .?ue to the 
British United Committee; cons1stmg of the Arme!l1an (Lo~d Mayors) Fund, the Save ~he 
Children " Fund, the Friends of Armenia and the Soc1ety of Fnends, who! thanks to t~e generositY 
of their subscribers in Great Britain, Australia and Canada, have pro_m1sed to prov1de the funds 
necessary for the establishment of these colonies. The Friends of Armenia have generously agreed 
to adopt the colony of Sooug-Sou (see ~ppendix 1). 

Urban Settlements. 

To meet the needs of the artisan refugees, the following settlements have been established 
in Beyrouth, Aleppo, Kirik-khan and Alexandretta: 

Settlement 

Beyroutb (I) 
Beyrouth (2) 
Aleppo (2) • 
Aleppo (I) } 
Kirik-khan 
Alexandretta 

Totals 

• • • . . . - -

• 

Houses in course Refugee familiee 
of construction to be accommodated 

208 208 
soo soo 
200 200 

x8o x8o 

70 70 

I,IS8 I,ISB 

Approximate 
toot 

I. 
25,000 1 

6,500 
2,000 

2,000 

225 

The cost of the construction of the second Beyrouth and of the A!eppo and Kirik-khan .ur~an 
settlements is being met largely from funds subscribed by the In~ernat1onal Near East 1ssoc1at1ond 
the Union arm~nienne. de Bienfaisance, an ~nonymous subscnber and the Nansen tamp an 
Private Funds (see Appendix I). h f ·1· bo t 

It will be seen from the foregoing particulars that no fewer t. an I ,533 ami 1es, or a u 
66o refugees are already being settled for the modest total expenditure of £SI,Bso. 7· , . 

• The sam.of ),ooo,ooo francs for the creation of tbe first Be)Touth urban quarter was made available by the 

Lebanon Government. 
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~ rt th f ds tiliSed for the selitlement work have to be 
· ,..., As~xplainedin.lastye~~~m~repo .' g :r= fi:e to ten yeys. As and when "refunded. 
refunded by the refugees Wit m pen varym 1 t f further groups of refugees • 
¢e sums thus advanced will be employed ~ori!t :t e;nfu :evolving fund are outright guts; in 

othe:=: :u!~~:~~~o~~fett:~n~s h~ to ~ re~umed to the subscri\>ing organisations 
on the termination of the settlement work. · M B · has drawn up 

In addition to the settlement schemes already in course ~f execution, · urruer •_ 
· in consultation with the mandatory authorities, the foll?Wing plans for the ~ttlement of furthe! 
groups of refugees when the nece.!Sary funds become available for the purpose. . " 

Colony .Refugee families to be settled Approximate cost 

Djebel-Moussa • -. 
Ras-ul-Ain • • • . • 
Alexandretta (Urban) 

• 350 £14.300 
'200 8,500 
250 2,500 

Totals . • • Boo 
(b) Other Settlement Work. 

0 

In addition to the important refugee colonisation in Syria, the High Commission~r has, during 
the past year, placed funds at the disposal of the Refugee Section of .the Internatl?nalLabour 
Office for the settlement in employment of no fewer tha~ 7,578 Arme~an an_d Russian re!ugees 
in various countries. More detailed information regarding these placmgs will be found m the 
report of the Direct<_>r of the Int~mational Labour .Office, but reference shou!d be II?-ade to the 
important development of the placmg of the refugees m France as metayers and mdustnal workers, 
thanks to the extremely benevolent attitude of the French Govemme~t and. to the most valuable 
administrative co-operation of M. Paon and M. Pouillot, the respective chiefs of the competent 
Services of the Ministries of Agriculture and Labour. 

(c) Settlement of the Refugees from Constantinople. 

The attention of the last Assembly was drawn. to the extremely critical situation of the 
remaining Russian refugees in Constantinople. Those refugees, approximately 2,500 in number, 
had been required by the Turkish Government to leave Turkey before August 1st, 1927. Thanks 
to the intervention of the International Labour Office, the Turkish Government consented to extend 
the final departure date until February 6th, 1929, on condition that active measures were taken 
for the transfer of the whole of the refugees to other countries before that date. The Office and 
High Commission were thus confronted with a formidable problem, not so much because of its 
numerical dimensions, but on account of the categories to which the refugees remaining in 
Constantinople belonged. Many of those refugees had established themselves in various capacities 
in Constantinople, and did not possess the technical or physical qualifications to enable them to 
take advantage of the contracts for industrial or a~cultural workers mostly available for the 
refugees. Moreover, a large number of the refugees were invalids, old people or children, who 
could not in any case be placed in employment. It was obvious that such a difficult problem 
would require for its solution a large fund much beyond the small funds collected from the issue 
of the Nansen stamps. .It was in this emergency that American philanthropic organisations once 
more came to the assistance of the High Commission. Dr. Anson Phelps-Stokes, Canon of 
Was~ington <:athe~~al, who, in. the early days ~f the Const_antinople ~ef~gee problem, had taken a 
leading part m ra1smg funds m Amenca, mv1ted the High Comm1ss1on and the International 
Labour Office to submit a constructive plan for the final liquidation of the Constantinople ..refugee 
problem. .Such a plan was drawn up and submitted to Dr. Phelps-Stokes who in the space of a 
few weeks, succeeded in remitting to the revolving fund no less than $10~ ooo ~ubscribed chiefly 
by the following organisations: ' 

American Jewish Joint Distribution Committee, New York. 
Near East Relief, New York. · 
Russian Refugee Relief Society, New York. 
Laura-Spelman Rockefeller Memorial, New York. 
Catholic Near East Welfare Association, New York. 
American Red Cross, Washington. · 

f'~at fund (see Appe~dix II), administ~red in consultation with a local Advisory Committee 
cons1stmg of. representatives of the American donors and of interested refugee organisations, 
has &:l~ady enabled zso refugees to be evacuated {rom Constantinople, and it is hoped that the 
remammg refugees will be enabled to becom~ self-supporting or settled in other countries ·before 
February 6th, 1929, the date fixed by the Turk1sh Government for their final depart fr T k 

Th H.gh Co · · h . . ure om ur ey. 
e . 1 mmlsslon . as o~ce more to ~ord, m thiS connection, its gratitude for the valuable 

co-operation afford~ by ~ISS M1tchell an~ M1ss Ruggles, who during the last few years, at great 
personal and finanCial sacrifices, have contnbuted so largely to bringing the Co t f 1 ef 
problem withi~ reasonable distance of a final and satisfactory conclusion. .ns an mop e r ugee 
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V. PASSPORTS. 

- Impo~ant progress has been made in connection with the provision of passports to the 
refug~ smce the last Assembly. The Cuban and Paraguayan Governments have notified their 
ad.h~10n to the passport Arrange~ents for Russi~n and Armenian refugees respectively, thus 
b£ngmg the total number of adhes1ons to the RuSSian Refugee Arrangement up to fifty~one and 
t e total nu';1\~ of adhesion~ to the Armenian Refugee Arrangement to thirty-eight. 

• • In additiOn, the followmg Governments have notified their adhesion to the important 
Arrangem~t of May 12th, 1926, thus increasing the number of Governments applying that 

.Arrangement. to a total of twenty: Cuba, Germany, Kingdom of the Serbs, Croats and Slovenes 
and Roumarua. ' 

. It will be. rem~mber~ that, a~ t~e last Asse_mbly, the .British Government anno~nced that 
1t would put mto rm!Ded1ate a.pphca~10n the art1cles of th1s Arrangement concerning the issue 
of the Nanse_n stamp m the Umted Kmgdom as soon as five of the Governments of the following 
seven co~ntnes had ad_opted the Arrangement: Czechoslovakia, Germany, Japan, Latvia, Lithuania, 
Roumama and the Kingdom of the Serbs, Croats and Slovenes. The German, Roumanian and 
Serb-Croat-Slovene Governments have already adopted the Arrangement, and the Czechoslovak 
delegate announced co the last Assembly the intention of his Government to take the necessary 
measures to apply the terms of the Arrangement in Czechoslovakia. 

· As the application of the articles of this Arrangement concerning the issue of the Nansen 
stamp constitutes an i~portant source of revenue for the placing of refugees in employment, 
a most earnest appeal1s made to the Czechoslovak, Japanese, Latvian and Lithuanian Govern
ments to enable advantage to be taken of the promise of the British Government, and to the 
Governments which have signed that Arrangement but have not yet put it into force to consider 
the possibility of doing so in the near future. 

VI. REVOLVING FUND. 

It will be remembered that the Arrangement adopted by the Inter-Governmental Conference 
of May 12th, 1926, recommended the creation of a revolving fund of at least £xoo,ooo to provide 
for the cost of transportation and settlement of indigent refugees. The Conference recommended, 
to that end, that States which desired to diminish the heavy annual charge imposed on their 
national budgets by the existence of large numbers of unemployed refugees on their territories 
should make contributions or loans to the revolving fund. 

The German Government immediately responded to this recommendation by opening a 
credit of Ioo,ooo Reichsmarks. Since the report to the las't Assembly, the Czechoslovak Govern· 
ment has, in spite of the enormous sacrifices it has already made on behalf of the refugees, and 
which have been mentioned in previous reports, most generously agreed to open the substantial 
credit of £12,500 per annum for three years for the transfer to employment in other countries of 
the unemployed refugees in Czechoslovakia. Furthermore, it will be remembered that the 
Lebanon Government set aside a grant of J,OOo,ooo French francs for the construction of an 
urban quarter to relieve the congestion in the Armenian refugee camp in Beyrouth. Needless 
to say, these credits are being administered in conformity with special arrangements made 
with the interested Governments. 

The Polish Government has also notified that it is considering the possibility of making a grant, 
in lieu of the issue of the Nansen stamp in Poland, to provide for the evacuation to employment 
elsewhere of unemployed refugees in Poland. 

The Conference moreover recommended that self-supporting refugees should be required to 
make a contribution of 5 gold francs per annum to the revolving fund by the purchase of a stamp 
which would be affixed to their passports or permis de stjo11r. An audited copy of this account will 
be found in Appendix III. _ 

The total funds raised from the issue of the Nansen stamps now amount to more than £8,ooo, 
and, thanks to the increasing number of countries which are putting this system into operation, 
there is every reason to hope that it will constitute an important source of revenue in the future. 

A credit of I ooo ooo French francs has been obtained from the Credit Agricole in France, on 
guarantees agai~t ~ks offered by the revolving fund, for the development of the important 
settlement of refugees as metayers in France. 

Finally, it is a pleasant duty to record once mor~ the gratit~de of th~ High Commis~ion for t~e 
continued and increasing support of th~ most Important m~ernahonal and nahon.al relief 
organisations forming the Advisory. Com~1ttee for Refu&ees, wh1ch hav~ red~mble~ the1r ~ffo~s 
in view of the refugee emergencies m Syria ana Constantmople. A spec1al tnbute 1s due m th1s 
connection to the British United Armenian Committee, consisting of the Armenian (Lord Mayor's) 
Fund, the • Save the Children" Fund, the Friends of Armenia and the Society. of Frien~. to the 
International Near East Association and its branch Committees, and to the Umon .armemenn~ de 
Bienfaisance for the substantial contribution set forth in the audited accounts formmg Appendix I 
to this report and to the American organisations which responded with a grant of $100,000 to 
the ap~ fo; funds for the final solution of the Constantinople Russian refugee problem (see 
Chapter IV(c) and Appendix II). · 
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-- r 11 · ·ayments or eredits have been made 

Thanks to this-widespread co-operation, the •0 owmg P • • • • 
available for refugee settlement: Credt't opened • ~rant or. • 

Grant made cred1t promised 
£ '· 4. £ s. 4. I. $, 4. 

German Government. • • • 
Czechoslovak Government: 

1928 . . . . . . . 
1929 . . . . . . . . . . .. 
1930 . . . . . . . . . . 

CrMit Agricole, France. • . • ·· • • 
Nansen Stamp Fund (less transfer of 

£x,ooo to Armenian Settlement 
F1Jt1d) . . • • • • • . . . • • . • 

Armenian Settlement in Syna: 
Lebanon Government (for con

struction of Beyrouth quarter) 1 

Anonymous loan • . . • • . . 
Private organisations (see Appen

dix I) • • • • • • . 
Allocation from: 

Nansen Stamp .Fund. 
Nansen Private Fund 

Constantinople Account: 
American donation 

Totals .. 

7,000 0 

24,000 0 
I,OOO 0 

x6,073 5 

1,000 0 
3.094 6 

20,000 0 

£72,167 II 

5_,000 0 0 

u,soo 0 0 a 12,500 0 
• 12,500 0 .,o ' 

8,ooo 0 0 $ -

0 

0 
0 

5 0 
J,OOO 0 0 

0 
2 

0 

7 [28,ooo o o 

In addition, there is a sum of [9,ooo in the H~gh ~om~issioner's Private Fund, from which 
he makes settlement or compassionate grants at h1s discretion, or a total of [134!66{ us. 7d. 

The credits on which the revolving fund can now draw represent the substantial ~ncrease of 
more than £8x,ooo on the credits which were reported to last year's Assembly, or an mcrease of 
no less than 150 per cent. · 

VII. CONCLUSION. 

An attempt has been made in the foregoing pages to give a general outline of the present 
political, legal and financial aspects of the refugee problems, and of the steps taken or contemplated 
by the High Commission to deal with t~em. - • . . 

It should be emphasised that, of the original problem of some 1,3oo,ooo Russian and Armeman 
refugees, most of whom were indigent, there still remain approximately 2oo,ooo who are able 
to work but are unemployed, including some 18,ooo in China. The situation of the remaining 
70,000 Russian refugees in China is, moreover, very prec~rious in view o_f th~ unsettled.sta~e of 
affairs in that country, although recent events tend to Improve that Situation, and especially 
the arrangements made by the representative of the High Commission with the Chinese authorities 
for the issue of the refugee passports to the Russian and Armenian refugees in China. There are, 
furthermore, some thousands of invalids, old people and children, who look to the High Commission 
for assistance. To these must now be added some thousands of Assyrians, Assyro-Chaldeans, 
Syrian and Turkish refugees to whom the refugee measures were extended by the recent recom
mendations of the Council and of the Inter-Governmental Conference of June 1928. 

In addition to the continuation of the work of transferring the unemployed refugees to 
countries where employment is obtained for them, the experience gained by the International 
Labour Office during the last four years has, as explained in the Director's report, demonstrated 
the necessity of creating training centres and agricultural colonies for large numbers of the l;'efugees 
who are not technically equipped for agricultural and industrial contracts. The success which has 
attended the settlement efforts in Syria shows that large numbers of refugees can be ·so settled, 
even with the modest funds available, given the co-operation of interested Governments and of 
international and national relief organisations. 

The increasing recognition of the lnter-Govern!lle?-tal Arrangements of July 5th, 1922; 
' May 31st, 1924; and of May 12th, 1926, has resulted m Important passport facilities which have 

enormously improved the situation of the refugees; whilst the far-reaching Arrangement adopted 
by the Inter-Governmental Conference of June 28th to 30th, 1928, opens up at last the prospect 
of providing t~~ large mass of the. refugees with a regular and stable legal and personal status. 

. The pro~s1?ns of ~hose vano?s ~geme1_1ts either recommend definitely or imply the 
ex1stence of an mternatlonal orgamsatlon_for. the1r execution. In particular, the Inter-Govern
mental Conference of June 1928, after cons1dermg carefully the disabilities from which the refugees 
~s ~ whole suffered in ~~e absence of a clearly defi~ed legal and personal status, considered it 
md!spen~ble that provision should be made ~or service;; s_imilar to those rendered by consuls to 
the1r n3:t10nals, an~ recommended that the High CommiSSJOn~r should appoint representatives in 
the Vatlous countnes for the purpose. Many of those services are already so rendered in an 

1
. All reimbursements efl_ected on advances made from this grant are to be applied to the ttlem nt bf furth 

ArmeDJaD relug- at present m the Lebanon. se e er 



-g-

~~~i~=~:.Y· but'i~ w:s considered essential that they should be given "the largest~ssibleJ 
• 
caref~; ~~~~;:d:~io~~ff mad: by successive Inter-Governmental Conferences, which ha~e 

d . . . e eren aspects of the refugee problem, ha~ shown that the pro 
::y: mpartpl~~ng F tmpl~~ent thbosl e of the refugees .who were suitable for manual labour pro~ 

. 1 so u !On o e pro em. There remams much to be done even before this material 
ass1:5t~nce can be regar~ed as completely effective, seeing that there are not 0 nin in the 
~aJont~ of.the occupatl~ns to ":hich the remaining 2oo,ooo unemployed refugees belo: 

, • Therr set~lement will ~equu:e the establishment of re-adaptation centres such as that 
contemplated m France, which Will nece~itate, in addition to the requisite fund~. the execution 
of ~mil~efulldy _prepared cow:ses and a ~ons1derable lapse of time before the refugees can be finally 
ass1 ate m the occupations for wh1ch they are trained. 

t . ~ith-that end in view, ~he ~igh Commission is negotiating for the establishment of agricult~ral 
Erammg centres :md colomes m France and South America, and for smaller centres in other 

uropean countnes. 

It is estimated that such a centre could be established in France, which could train and place 
annually 500 refugees, and that a centre in the Argentine could give similar results for 25o refugees 
at a total a~solut~ cost of £z5,?oo. . The~ ~timated results may at first sight appear. to be small, 
but countne~ whicl9 are batt~ng w1th. Sl!llll!lr proble~s of the r~education of workers will be the 
first to adrmt ~hat progr~ss m re-aSSlmll~bon of th1s nature 1s necessarily slow and that the 
cost pe~ head IS necessarily e:c:~remely h1gh. As, however, it may be reckoned that, at a very 
low ~trmate, the refugee fam1lies average at least three persons, it will be seen that the above
~enboned schemes would provide for the settlement of no fewer than 750 x 3 x s= u,250 refugees 
m five years at an absolute capital cost of less than [2 per head. 

During the same period it is reasonable to expect that the 40,000 Armenian refugees in Syria 
can be settl~d for a total working capital of £I2o,ooo, that s.ooo refugees can be settled 
as ~etayers .m France for £4?·ooo, and that, if the present demand is maintained, it should be 
poss1ble dunng the same penod to place xoo refugees per month, or 6,ooo refugees in all; on 
contracts for ~n average ~dvance of £3 per head, or for a total sum of £x8,ooo. 

'f!lese estrmated placmgs may 1;>e summarised as follows: 

Num~r qf refugees 

40,000 Armenian refugees in Syria . 
s.ooo metayers. • • • . • . • • 
6,ooo contracts. • . . . • • • • 

12,250 from re-adaptation centres • 

. \' 

• • 

Total, 

or 63,250 refugees for an average advance of £3 7s. 4d. per head. 

• • 

Eatimated coot 

£uo,ooo 
40,000 
x8,ooo 
25,000 

[203,000 

It should be noted that, in addition to the placings outlined above, a CO!Isiderable number 
of individual placings may be expected to continue, given the assistance of the refugee services, 
of refugees who are in a position to supply a portion or the whole of their transport expenses, but 
~ho require the passport, visa, transport and other_facilities afforded by the refugee services. 

Parallel with this material assistance, the High Commissioner is called upon, as a result of the 
Arrangements of the various Inter-Governmental Conferences, to ensure for the refugees functions 
of a political, legal and consular nature after their economic situation has been more or Jess stabilised. 

It is obviously impossible to foresee the length of time during which those functions will be 
necessary. It is clear, however, that they will be indispensable until such time as the refugees can 
return to their own countries or obtain some other nationality. There is little indication that the 

-first-mentioned solution will materialise in the near future; and, for reasons which are compre
. hensible and which it is difficult not to respect, the vast majority of the refugees do not des_ire to 
accept another nationality. -

In addition to the functions referred to in the preceding paragraphs, which render necessary 
the existence of an international refugee organisation, it will be remembered that, at the instance 
of the Inter-Governmental Conference of May 1926, and with the approval of the Assembly and 
Council, the High Commission has obtained credits from Governmen~s and relief organisati?ns 
amounting to about £IJO,ooo, or an increase of 1~0 per cent on last year 1 ~u~d, for the prosecution 
of the various settlement schemes. That tang1ble proof of the apprec1at10n of the competent 
service is a tribute for which it has every reason to be proud. The High Commission is responsible 
not'only for the proper administration of those funds but for their due reimbursement, in whole. 
or in part, to the subscribers within periods ranging from three to ten years, in much the same 
way as the Greek Refugee Settlement Commission, on a much larger scale, is responsible for the 
administration of the Greek refugee loans. 

· Since 1920, the League has recognised consistently that inasmuch as t~e refug_ee probl~ms 
owed their origins to international causes, so also their solution called for mte.rnatlonal. acbon. 
Moreover, when at the seventh ordinary session of the Assembly the ge':l~ral quest10n was d1scussed 
as to the problems with which the League should deal, both the Bnhsh and ~rench deleg~tes, 
although for different reasons, emphasised that the refugee problems were_p~e-emmently questions 
for League action. It was possibly for those reasons that the Council m June 1927, on the 
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· · - rt d b th President of the touncil and ?!{. Briand, 
·recommendation of M. T1t~lesco, suppo. e Y e b d his efrorts for the settlement of 
unanimously urged the H1gh Conumss10ner not to a an on . • • _ . • 
fhe Armenian refugees in the Caucasus. · f t th · hth 

Furthermore, the British delegate, who was Rapporteur for t~r qld :~:ce~ f~~ the 
ordinary session of the Assembly, stated that for some years to come I wou . 
Assembly to take account of these refugee pr9blems. 
. The contention has sometimes been advanced that the League o'!ght not. to be called·upon to 
meet ermanently the budget necessary for the maintenance of an l~ternation~ r~fugee organ!
satio!. Apart from the arguments to the contrary which h~ve been g~ven above, It 15 n~ pert%!'~ .. 
enerally recognised that the alternative would throw still further charges _on co~ . es w IC 

fave already incurred heavy expenditure on be~~ of ref~gees who are on t~elf temtones largely, 
OWing to the accident of their geographical pOSitiOn. It IS not always realised }h~t th: rague 
refugee organisation is called upon the ensure the welfare of a number of un o u!la. e . uman 
beings in excess of the total population of certain States Members of the ~ague, nor IS 1t difficult 
to imagine what would result if the refugees were deprived of the. prot_ect1on at present. affor:e.d 
them. If intelligent human beings are forced to bro<?d. ov~r a s1tu~t10n so much ~gamst t err 
wishes and efforts that they come to regard it as an mJust~ce, an~ if they ~re demed the m~st 
elementary forms of protection, there is the danger that the1r .phys~cal ~nd mtellectual e!lerg~~. 
instead of being turned into constructive channels, rna~ be expl?1ted m ot.Jter ways wh1ch wilr 
exact a heavy re~oning out of all proportion to the shgqt sacriD.ce they now ask. 

It is not perhaps inappropriate, in this connection, to recall the words. addre;;sed to the 1924 
Assembly by the British delegate, who was the Rapporteur o~ refugee questions: Is there anyone 
who is likely to be a better friend of the League, a better child of the Lea~e, than he or she who 
has its international passport ? " By the man in the street the refugees are m fact regarded ~ the 
League's children, and it would certainly be considered by the Lea~ue's greatest sympath1sers 
as inconsistent with its high ideals for them to be abandoned to therr own resources. 

In spite of the additional difficulties imposed by the lack of a country, the dispersal of the 
refugees throughout the whole world and their indigence, this large and complicated administration 
only costs the League the sum of £u,ooo per annum. M. Hanotaux, who acted as Rapporteur to 
the Council at the time it decided to accept responsibility for the Russian refugee worJc,· after a 
most exhaustive examination of the whole refugee problem, foreshadowed the creation of a per
manent organisation with funds estimated at that time at not less than £4,000,000. It must be 
admitted, in view of that estimate, that the funds with which the work has so far been effected 
are modest in the extreme. --

It has already been remarked that the non-indigent refugees themselves are, by means of the 
purchase of the Nansen stamp, providing funds for the settlement of their less fortunate brethren. 
At the recent Inter-Governmental Conference, the Committee of Armenian and Russian refugee 
legal experts intimated that the refugees are prepared to pay for the services of a consular nature 
which are to be rendered to them by the delegations of the High Commission under the Arrangement 
adopted by that Conference. When that Arrangement is applied in the countries where there 
are the largest concentrations of refugees, it is hoped that considerable economies will be effected 
by the High Commission. It would, however, be most undesirable, for reasons which will be obvious 
from a perusal of this report and from a superficial knowledge of the refugee problems, for a course 
to be contemplated which would be tantamount to an abrogation of the authority of the 
Lfague in these important questions. ·· 

These, ~pparently, were the c~nsiderations _that influenced· the Governing Body of 
the International Labour Office at tts last meetmg, and after an exhaustive examination 
of the refugee problems, to make the unanimous recommendation that the time had arrived to 
centralise the whole of the refugee work under the High Commission, which should be consolidated 
and its authority strengthened for the purpose. The Governing Body, after recalling that, in 
respo1_1se to the reques~ of the Assembl_y of 1924, it assumed tempo~ responsibility for the 
techmcal work of placmg the refugees m employment, came to the conclusion that the major 
portion of that work ha~ been completed by th? placin~, since 1925, of some 50,000 refugees 
m empl<;>~ent. It cons~dered that the work wh1c~ remamed to be performed consisted mostly 
?f colomsahon, preceded m some case.s by the e~t~blishment of training centres, in addition to the 
tmportant aspects of the work relatmg to political, legal and financial questions, all of which 

. belonged more properly to the competence of the H~gh Commissio~er. The Governing Body 
therefore recommended that, after the year 1929, and m order to avotd duality of functions the 
whole ~f the ref_ug:ee work should r~vert to the High Commission, assisted by a mixed Advisory 

. C~mmtttee const~tmg of representatives of the Council of the League and of the Governing Body. 
The Governmg Body al~o made a strong ~ecommendation to the effect that due recognition 

should. ~ made of the servtces ren~ered dunng the last seven years by the staff of the High 
Commtssto~ and of the Refugee Section. The Assembly is well aware of the enormous volume 
of ~ork which has been performed by that _staff un~er extremely difficult and delicate conditions. 
Tht~ work could not have been accomplished wtt_h the comparatively extreme! small bud et 
availa~le had not the whole o~ the staff worked consistently under the maximum ~ssible press~re 
~nd wtth the greatest enthustasm. That stress; however, has resulted in the invalidit , which 
m some cases may unfortunately prove to be permanent, of certain membe f th t d 1 
therefore glad to learn that the Supervisory Commission is conSl"denn" gth rs ?bili"te sfa ·t d~ 
t th t t ff t . f th "vii . epossi yo ex en mg o a .s a cer am o e P~ eges enJoyed by the permanent members of the staff of the 
Secretanat and of the International Labour Office and would express th t d t" th t t 1 1 t th hers . . ' e eames recommen a ton 

a • a ong as • ese mem of the mternatlonal Secretariat may be afforded the full benefits . . 
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~f the c?pditions of se~ce considered as indispensable for the members <1f the intersational 
,.,ecretanat. • • 

• •. Needless to say, I welcomed the recommendations of the Governing Body which when adopte4 
will_ go a long way towards relieving me of the very heavy personal responsibility' I have carried 
dunng_ the last seven years. For that reason, I venture to suggest that the mixed Advisory . 
Committee should~ cre_ated by the present Assembly, with immediate functions . 

. As to the constitution of the Adviso!Y Committee, the Assembly will probably consider it 
llesrrable to afford ~dequate represen~abon to each group on the Governing Body, and to 
recommend \h; appol!ltment of a_ suffiCient number of members for that purpose. The Assembly 

•wti.J. do~b~less also Wl~h to _appomt a~ members of the Committee representatives of countries 
• most c;fuectly a~d actively _mterested .m th~ refugee problems and thus "drawn from among the 

followmg coll!ltnes: Argentme, B~na, China, Czechoslovakia, France, Germany, Great Britain, 
G~eece, Lat~a, Poland, Rouman!a and the Kingdom of the Serbs, Croats and Slovenes. · This ' 
mi~ed Committee could meet at mtervals of three months and indicate the general lines of the 
~hey to. be followed by the High Commission in conformity with the resolutions adopted from 
tune to ~rme by the Assembly,_ Coun~il and Governing Body, to whom it would report and make 
appropnate budgetary reeommendatlons. It would also be desirable in order to preserve the 
necessary close liai_son with the Secretariat a~d the ~nternational Labou~ Office, that the Secretary-

-- General and the Director of the Office, or their nommees, should be entitled to attend the meetings 
of the Committee i11tan advisory capacity. · 

Finally, the Committee could have recourse to the Advisory Committee for Refugees for 
information on specific questions concerning the welfare of the refugees. 

In this way, the closest co-operation could be ensured of the Assembly, Council and Governing 
Body, of the Governments interested in the refugee questions, of the international and national 
organisations. working for the weUare of the refugees and of the refugees themselves. 

LETTER TO THE SECRETARY-GENERAL FROM THE DIRECTOR OF THE INTERNATIONAL LABOUR OFFICE 

Geneva, August 16th, 1928. 

I have the honour to forward to you, herewith, the French and English texts of a Memorandum 
on the work of the Refugee Service, for transmission to the Assembly of the League of Nations. 

(Signed) Albert· THOMAS . 

• 

PART II. 

REPORT _BY THE DIRECTOR OF THE INTERNATIONAL LABOUR OFFICE. 

The Governing Body of the International Labour Office had under careful consideration 
at its fortieth session, held in June 1928, the question of the development of the Refugee Section, 
its present position and its future prospects in the light of the reports which were then before the 
Governing Body. 

Those reports dealt with the results which had been achieved by the Refugee Section since 
the transfer of the technical part of the refugee work to the Office on January xst, 1925, with 
the present state of the refugee problem, and with the plans contemplated for bringing that part 
of the work to a successful conclusion. 

-Those reports are brought up to date in the following chapters. 

I. PLACING AND SETTLEMENT MEASURES. 

At the time when the technical part of the relugee work was transferred to the Office, it was 
estimated that there were approximately 400,000 Russian and Armenian refugees unemployed 
though able to work. In spit~ of the economic crises throug~ which Europe has passe~. whi~h 
resulted in the increase of unemployment in general and considerably aggravated the difficulties 
which-already existed to obtain work for the refugees, the number of refugees unemployed has 
been reduced during the period under review to approximately 200,000. Of the number of 
·2oo ooo refugees who have thus become more or less self-supporting, the Office can claim direct 
credit for over so,ooo. Particulars regarding the placing of 38,000 of the refugees have been 
given in the reports submitted to the three preceding sessions of t~e Assembly. As regards the 
remaining refugees who have been transferred to employment dunng the past year, 7.578 haye 
been secured employment on industrial, agricultural and metayage cont~cts in France and Tur;us, 
or transferred to situations procured for them in Canada, South Amenca and other countnes, 
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and o~~ 7,ooo havt! been plaC:d in the va~ous settlei_Ile?t schemes in.s:rfa. 
group of refugees came from the followmg countnes. 

The first-!Jlentioned 
0 

• • • 
Austria. I2 Latvia • . . • . . . 520 . • . • *Poland. . . • • • 837 Bulgaria . . • 552 Kingdom of the Serbs, China . • . . 316 

655 *Czechoslovakia 264 Croats and Slovenes • 
Estonia ·• 647 Switzerland .. • • e 

France. n8 Turkey. . . . '53 . • *Germany . 659 
Total 7.578 Greece . 2,243 • . . 

It should be emphasised, however, that the figures, quoted above do not represent the ~ll 
results Qbtained by the Office since the subJ_IIission of t_he last report to the Asse~bly, seeuhg 
that the returns for the territories marked w1th an astensk only relate to the first e1ght mon~ s 
of the period in question. In addition, however, to these important results, th~ Office .~~d ~.1gh 
Commission are entitled to claim credit for a large number of what may be d_esc;:nbed as mvlSlble . 
placings " due either directly or indirectly to the act~vities of the High ~mrmss1on and the Refugee 
Section but for which no accurate records are available. Those placmgs are: however, reflected 
in the ~ubstantial reduction in the total number of unemployed refugees since the Office took 
over this work. · . · . . 

Without entering into the details of the steps taken by the Refu_gee Section 3:nd 1ts delegab~ms 
in various countries which have led to the above-mentioned results, 1t may be of mterested to grve, 
by way of illustration, an outline of the methods employed for the transfe~ and settleJ_IIent ?f 
refugees in France, which has absorbed by far the largest number of refug:ees m ~he past! m Syna 
and in South America, which, as shown in Section (d) of this chap~er, IS considered, if careful 
precautions are taken, to be in a position to offer a future to an appreciable number of the refugees. 

(a) France. 

In conformity with arrangements entered into with the Office de la Main-d'reuvre etrangere 
and the Office de la Main-d'reuvre agricole, the Refugee Section obtains from its delegates from 

. time to time lists of refugees who have expressed the desire to obtain employment in France. 
On the basis of these lists, the competent Fre~ch authorities send contracts to the Refugee Section 
and intimate whether the prospective employers are prepared to advance the transport expenses 
to enable the refugees to proceed to France, or whether it will be necessary to have recourse for 
that purpose to the High Commissioner's revolving fund. In the case of metayage contracts, 
the Office de Ia Main-d'reuvre agricole also indicates the amount of the advance, which ranges 
from x,oooto2,ooo French francs per head, to enable the refu.gees to take advantage of the metayage 
contracts. These contracts are then transmitted to one of the delegates of the Refugee Section, 
either with the transport expenses advanced by the employer or with a corresponding advance 
made from the High Commissioner's revolving fund. 

On receipt of the contracts, the delegate invites the refugees for whom they are intended 
to call at his office and submits them to a careful examination, generally with the assistance of 
an advisory committee, to ensure that they are technically, physically and morally suitable 
for the employment offered to them. 

As soon as the selection work is completed, steps are taken by the delegates to secure 
passports, exit, transit and entry visas for the refugees and to fulfil various formalities which 
may be required by the country of their residence. As a result of negotiations with the various 
European Governments, many of the visas are now obtained either free of charge or at reduced fees. 

When the above-me~tioned formalities are completed, arrangements are made for the transport 
of the refugees by the qmckest and cheapest land or sea route. Here, again, the cost to the refugees 
has been considerably reduced thanks to special facilities which have been obtained from State 
and private railways and from shipping companies. . . 

In the ca~ of those refugees wh?se tran~port and passport expenses have been advanced 
from the _revolvmg _fund, they are reqmred _to s1gn an authority to their future employer to deduct 
from the1r wages, m favour of the revolvmg fund, the percentage allowed by French law until · 
the advance made to them has been fully redeemed. _ 

As a rule, the refugees are transported by convoys of about twenty persons in charge of a 
c~nvoy leader, who is responsible for their good conduct and who also ensures that the transit 
VIsas are n?t abused or. that the transport advances are not employed for other purposes. 

0~ !irr1val at Marsedles, Toulouse or any other concentration centre indicated by the French ' 
auth~nhes, .the refugees report to the competent services, which transfer them to the employer 
mentioned m the contract. . _ 

In _order t~~t the refug~~ who accept metayage contracts may be protected as far as possible . 
from f~dure ansu~g from th~1r 1~norance of the French language and French agricultural conditions,' 
a s~rvr~e of RuSSl~n-speakir:tg mspectors has been arranged, in agreement with the Office de Ia 
Mam-d reuvre agnc?le, w~1ch affords them the necessary advice and guidance for the good 
management of the1r holdmgs. · 
. It is most ~ratifying to report that this system of settling refugees in France has with a few 
ISOlated excephons, afforded complete satisfaction to the French authon't' d ' 1 d - 1es an emp oyers, an 



- IJ--
.~~s{~1ulted in a stea_dyedemand for refugee workers for I•rance. It should, however be em,rhasised 

a . e success which_ bas. atten<~:ed those efforts is due, in a very important ~easure, to the ~ 
tceedin~ly 6~pathet~c co-operation extended to the Office by the French Government and W 
t e_ad

1
miruStrative serv1ces of M. Paon and M. Pouillot, the chiefs of the Office de la Main-d'reuvre 

agnco e and of the Office de Ia Main-d'reuvre Hrangere respectively. ' 

(b) ArmeniaN Refuge~ Settlement iN Syria . 
. 

Verr considerable pro~ess has been made with the technical part of the work for the settle
ment of the 40,000 Arrneman refugees who have to be removed from the refugee camps in Aleppo, 
Alexandretta and B~yrouth. Th~nks to the energy of M. Burnier, who acts as the representative • 

. of the Refugee Section of the H1gh Commission and of the International Armenian Committee 
and to the wholehearted co-operation of the mandatory authorities, a careful registration of th~ 
refugees to be evacuated from the camps has been effected, and plans drawn up for the settlement 
of n? fewer than I2,J?O of them in six agricultural colonies in the Sandjak of Alexandretta 
and m urban quarte~s m Alexandretta, Aleppo, Beyrouth and Kirik-khan, at an average figure 
of about £40 per f~mlly. Of that number, 7,66o refugees are already in· course of settlemt>nt with 
the amo~nts con~~ijlut~~ to th~ revol~ing fund and referred to in the High Commissioner's report, 
and no difficulty IS ~nhc1pated m settlmg the remaining refugees as soon as the additional necessary 
funds become available. (Fuller details of these settlement operations are given in the High 
Commissioner's report.) 

It is a matte~ !or re~et that, _so f~, i~ has not been possible to take advantage of the generoul> 
offer made by Bnhsh p~llanthrop1c societies to obtain a loan of £x:zo,ooo, the minimum sum consi
~e~ed necessary to prov1de for the settlement of the most indigent refugees in Syria. Those societies 
mhmated that th_ey could obtain a loan for that amount if the French Government would agree 
to afford a covenng guarantee for the securities offered by the High Commission for Refugees 
for the p~ose, in the shape of the land'! purchased for the refugee settlements, the revenue derived 
from the 1ssue of the Nansen stamp in the mandated territories and the reimbursements of advances 
effected by the refugees. It was considered that the securities thus offered would be sufficient for 
the redemption and service of the loan within a period of ten years, and that the mandatory 

· Power would therefore incur little risk in giving a covering guarantee which would enable the loan 
to be raised forthwith. 

A statement made by M. Bastid at the last Assembly that the French Government would 
afford favourable consideration to that proposal encouraged the expectation that it would be 
possible to secure the necessary funds on that basis. 

That expectation has not up to the present been realised, but there is reason to hope, as a 
result of recent measures taken by the French Government to study the situation on the spot, that 
the negotiations_ in this connection may be brought to a favourable conclusion. 

(c) Constantinople. 

The attention of the last Assembly was directed to the crisis arising at Constantinople in 
view of the.decision arrivod at by the Turkish Government that the Russian refugees in Constan
tinople, numbering some 2,500 persons, should leave Turkey before August 1st, 1927. In deference 
to urgent representations made by the Office to the Turkish Government that, for technical and 
financial reasons, it would be quite impossible to secure the evacuation of an appreciable number 
of refugees by that date, especially in view of the fact that many of the refugees belonged 
to categories for which no demand existed, or were invalids, old people or young children, the 

. Turkish Government agreed to adjourn the final departure date until February 6th, 1929. !.he 
-problem with which the Office was thus confronted would, in view of the restricted opportumhes 
of obtaining employment and of the claims of unemployed refugees in other countries, have been 
a sufficiently formidable one had the refugees belonged to categorieswhich were capable of manual 
labour. Its 11olution was, however, rendered infinitely more difficult by reason of the fact that a 
large proportion of the refugees were only fit for special occupations or were unfit for any form 
of employment, and would require for their settlement funds far in excess of eve~ the tota~ at. the 
disposal of the revolving fund. It was in this emergency that the American relief ~rgamsaho!ls 

. came to the assistance of the revolving fund in tlie circumstances outlined in the H1gh CommiS
sioner's report. Thanks to the grant of $Ioo,ooo thus made by the American organisations ~nd to 
some hundreds of contracts and of visas most generously placed for the emergency at the disposal 
of the Office by the French and Tunis authorities, and by the Bulg~n and Ser~roat-Slovene 
Governments respectively, it seemed reasonable to hope that the ch1ef obstacles m the way of 
the departure of the refugees within the specified time had been removed. A new and ~!together 
unexpected difficulty, however, arose, The refugees, the majority of whom bad been 1~ Turkey 
for some six years and had succeeded in obtaining some sort of livelihood, elected to believe that 
they would be allowed to remain in Turkey indefinitely and refused either to ~ccept the contract.s 
offered or to register for their transfer to other cou_ntries. :rhe. Office h_ad obVIously not the poSSI
bility of forcing the refugee;; to _leav~ Turkey a~a1nst t~e~ Will, but _It w~ equally clear that a 
delegation could not be mamtamed m Constantmople if It had outl~ved 1ts usefuln~~: On the 
other band, it appeared to be necessary to give the refugees a fair warnmg that the facilities offered 
by the Office could not be kept open indefinitely. 
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It J'as in these. circumsta~ces that the Office. ~ecided to issue. a com~nuniqul to th~ _refug~ 
in Constantinople calling theil:.attention to the d~ISlon of the Turkish.<?•vernment reqwnn&' therr• 
~parture before February 6~h, 1929, 3:nd pointmg out that the servrces o~ the Constantmopre 
Delegation would be at the diSposal unbl May 31st of tho~ ref~gees who regiStered the necessary 
information for their evacuation before a given date. It~ satlsfac~ory to note th~t, as a result 
of tliat communiqut,the large majority nf the refuge~ registered wrth the Del_!!gabon ~efore t~e 
date in question, and that material has thus been furniShed for a final constructive solution of this 
problem. - ·- . . . . . . r 

An Advisory Committee has been formed at Cons~an~inople, ~onststlng_of repr~n.tatlves o 
the American donors and of interested refugee orgamsatlons, whtch subiiDts ap~tcatlons fro111 
refugees to the High Commissioner for the use of the funds and generally assists in facilif'ating the 
evacuation of the refugees. · 

Although the Governing Body endorsed the Director's decision to_ ~lose t~e Stamboul 
Delegation on May 31st, it is, of course, understood that the Refugee St;etlon ~ contmue to afford 
all assistance in its power in order to secure the departure at the earliest possible moment of the 
refugees remaining in Constantinople. 

. 
(d) South America. 

In order to acquaint the Assembly with the progress made with the settlement of the refugees 
in South America, with the great difficulties encountered and with the steps taken to overcome 
them, the following extracts are given from the reports submitted by the delegate of the Refugee 
Section in Buenos Aires and presented to the Governing Body at its last meeting: 

It was hoped that South America would receive important numbers of refugees, and that the 
measures successfully taken as regards refugee transfers in Europe could be successfully duplicated 
for South America. · 

The difficulties inherent in the situation were, of course, realised from the outset and were 
summed up in the following extract from the report of the High Commissioner for Refugees 
to the sixth session of the Assembly: . 

" The experience gained and the results accomplished in the seven months now under 
review seem sufficient to enable a clear estimate to be formed of the exact nature of the 
problem. They suggest that it can be solved; but it would be misleading the Assembly to 
Imply that the refugees who a~e now out of work, or even the major portion of them, could be 
tr~nsferred t? overseas countnes next year or the year after. An operation of this character 
Will necessarily be slow. 

·: Colonisation c_annot be rapid, however ~lif!g the r~eiving countries are to obtain • 
colo'?Ists, and ever:t m t.he c~se ~f employment m mdustry or agriculture, which does not 
require an outlay of capital, It will obVIously be more difficult and more expensive to arrange 
for t~~nsfer overs~as than. for transfer within Europe. _ 
. .Moreover, m t~e VIew of the Office, it would be a mistake to undertake any scheme 
mvolvmg overseas migration unless it was possible to see ahead and to lay out plans over 
several years. . · . 

. " Arrangements would probably have to be made which would extend over longer 
penods than twelve months if they were to be effective. " ·-

This point of vie:W was'reiter~ted iri the report to the subsequent Assembly. · . -
The. South ~m~ncan De~egahons be_gan to work i'? the e~rly part of 1926 and, after relimin 

tours of mspect~on m the vanous countries of the contment, 1t was decided that th ~ - · ~ 
field for the maJor effort was Argentine. . . e mos promiSmg • 

Difficulties. 

When the Delegation in Buenos Aires was ready to start 0 f · - . · 

~a~~ \'h~~~hl~~~e~t :~i ~~:~~~: i~h~:~y tnos\ infii!r~b~=· J~c~~~=. :~;;:t:~h! 
it clear that the programme outlined in the report byr~o~~ee I ~tr. A further study soon ~ade 
for many reasons. These difficulties may be briefly descrlbed as foe~o~ not completely realisable. 

(a) Difficulties connected with visa .and entry forma:lit · . 
(b) Financial difficulties; · _ tes • 
(c) D!fficult!es as regards the finding oT employment; · 
(d) Dtfficulhes as regards the ~stablishment of an agn'cultural ttl 1 se ement or co ony. 

As regards (a), it is a general rule in most South A · 
wish to proceed to South America must produce a c rt'fi mencan countries that emigrants who 
bearer has not been before the judicial authoriti~s ~f 1 h ~ate of g?od. conduct, certifiing that the -
period of five years, and that he is of good conduct g alllS countnes of previous residence for a 

The bt . . I h ener y. . o ammg o sue a certificate is not unduly diffi ult · th . 
who have not, through force of circumstances been com t d dm . e case of ordinary emigrants • pe e urmg the last five years to reside 
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• in a nd~ber of difle~t countries. In the case, however, of th: ~fugees, many of w~om had 
passe fiom Constantm•p~ through Bulgaria, Czechoslovakia and the Kingdom of the Serbs, 
€roa~ and_ Slo~enes, to France and Germany and had resided in each of these countries for a 
certam penod, ~~ became ~ matter of almost complete impossibility for them, or for the Refug~e 
Del~gahon workmg on th~1r behalf, to produce from the competent authorities the complementary 
~ertificates that ar_e requrred to cover the whole period. Many of the provincial functionaries 
mvolved were not .m possession of the material which would allow them to issue such certificates 

.and othe~ had not. the n~essary authority. ' 
In VIew of th1s pos1t1on, efforts were made to obtain from the countries of reception their 

qgreement to•~n arrangement by which, when such difficulties occurred, a certificate provided 
by the Delega~10ns of the Refugee Service might be accepted as sufficient by the various consuls 
abroad. _Cons1dera):>le progr:ss hil:S been made in this direction and it is hoped that complete 
succ~ss ~ be obtamed. It IS obv1ous that the previous contact of the Delegations of the Refugee • 
Ser~·1ce With the refugee masses renders them the most qualified of all organisations to produce a 
valid guarantee conc~rnin~ the character of this class of applicant. 

The effect of th1s regulation was to restrict the possibility of emigration to the Argentine 
to those ;ef'!-gees who had been settled in one country for a considerable period, or to those for 
whom this difficulty could be overcome by the institution of laborious negotiations of an inilividual 
nature in each case. 

Another !flatt-.r which_ reacted very unfavourably as regards the question of refugee emigration 
to the Argentme was the position brought about by the partial, instead of the complete, recognition 
of the Nansen Passport System by the Argentine Government. Briefly, the situation in this 
connection is as follows: 
. It is I_>Ossible for a Russian or Armenian refugee to obtain admittance to the Argentine when 
m possessiOn of a Nansen passport 'Provided that he can fulfil the visa regulations in force, but 
it is impossible for him, supposing that he wishes to leave the Argentine after a year's residence, 
to obtain either the renewal of the passport with which he came or its substitution-by a similar 
document issued by the Argentine authorities. The standard period of validity of the Nansen 
passports is one year. The position, therefore, is that it is possible to come into the Argentine 
but it is not always possible to get out, and this very naturall;r makes prospective immigrants 
hesitate before committing themselves to what is apparently an Irrevocable step. It is true that 
the passports issued by the ex-Russian diplomatic agent in Buenos Aires do serve for certain 
countries in cases of emergency, but many countries which have adopted the Nansen Passport 
System are unwilling to visa any other type of passport in the case of Russian and Armenian 
refugees, and consequently in many cases refugees who wish to leave the Argentine for certain 
countries as a result of urgent private affai'rs or for business purposes are unable to do so. Efforts 
are being made to remedy this position and it is hoped that success will shortly be achieved. , 

(b) Financial Difficulties. - The most serious obstacle of all, however, was, as usual, of a 
financial nature. Before the reductions recently obtained by the Refugee Service as regards 
fares to South America, the standard steamship fare from Europe for an emigrant going to the 
Argentine was [20 per head. At this figure, the transatlantic fares for a family of average size 
very nearly approached the sum of [Ioo sterling. In addition to the money for the voyage, a 
minimum of £zo per head to cover incidental expenses and the cost of maintenance during the 
period between arrival and the finding of employment is necessary. In making this calculat.ion, 
the period of free lodging at the Immigration Hotel in Buenos Aires has been taken mto 
consideration. 

The efficient use of the revolving fund to remedy this state of affairs_ presented certain 
difficulties in view of the following facts: (1) The Argentine immigration authonties have adopted 
a policy of free immigration, that is to say, that they do not demand that the immigrant shall ha.ve 
work waiting for him of a definite nature; (2) the Argentine law regarding the payment of salanes 
forbids an employer to make any deduction from the wages of workmen or employees. . 

It is obviously very difficult to obtain contrac~s for workers in Europe and re~am _places 
for them until they arrive, when every week or mdeed almos~ every day some 1m~tgrants 
arrive and come on the labour market. The natural reaction of any employer m such 
circumstances is to do his recruiting on the spot and not bother with an organisation which 
promises to bring selected immigrants from Europe after an interval which is necessarily somewhat 
long. Also the local employer who recruits in the Argentine, as opposed to the European, la_bour 
market can see and test the candidates personally, whereas, if he recruits them throug~ a natiOnal 
or international organisation in Europe, he must o{ necessity depend upon the chmce of other 
people. Furthermore, his obligation towards those whom he recf!Jits_loc~lly is obvio'!-sly less than 
would be the case had he furnished labour _contracts to an orgamsabon m E~ro~ w1th the result 
that his workers decided to cross the ocean m order to take up employment wtth him. 

The result of these difficulties was that it became practically impossible, except in very r~re 
cases, to obtain anything in the nature of a labour contract, an~, in consequen<:e, goo~ secu~ty 
for an advance on travelling expenses in the case of refugee candidates was practtcally 1mposs1ble 
to obtain and had to be provided by the country of emigration. This difficulty, therefore, made 
the effective use of the revolving fund extremely hard to arrange. 

- (c) Ditficnlties as regards the Finding of Employment. -The Russian refugees are no~ in the 
happy position of the Italians or Spaniards, who possess two great advantages over other emigrants, 
namely, the absence of the language difficulty and the presence in the Argenti!le of la~g_e and 
powerful collectivi_ti~ containing many impo~nt em~loyers of labour, per~ns ~ a _position ~o 
facilitate the obtammg of employment for therr co-nationals and well-orgamsed 1mmtgrants, a1d 
societies of long standing and good local connections. 
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· TQP.language difficulty w~ very noticeable i~ the case.ofthe Russian"refugees who ~d come,, 
and experience showed that most emigrants required a penod of ~:m~ t?<thr~ months before thel 
obtained reasonably permanent employment. As· a result of this, 1t IS obVIous. tllat only those 
could come who were in a position to put up the necessary funds to cov:e~ that penod, or who could 
obtain a loan from the revolving fund with which to meet such a posttJOn. 

(d) Ditfu;ulties as regards the Establishment of an Agricultural Settlemetd or Colony. - In 
view of the demands made by many refugees for an opportunitY: t.o settle on the land, and of the 
desire of the Argentine authorities to avoid congestion in ~he Cities, many efforts were ma~e tc5 
find a possible solution and certain small experimental nucl~t were actually f?rmed .tnd estabhsh;d 
as colonists. The Delegation, however, came to the conclusiOn th~t th~ Russtan.refugees~annot be 
transferred from Europe and placed immediately after thei~ amval m an agncultural colony as 

.. self-supporting colonists by means of a scheme by which credits _to cover all ~he necessary eleJ?ents 
for their establishment are supplied by the revolving fund Without runmng very grave nsk of 
failure. 

The reasons for this state of affairs are briefly as follows: The sum requi~ed t<! tak~ an indige~t 
refugefi from Europe and place him on the land in the Argentine, after supplymg hn~ wtth all that ts 
necessary for him to commence agricultural operations, a house and possibly mamtenance for. a 
year, is very large. The Railway Colonisation Consortium, an organisation recently formed m 
the Argentine in the one colony that they have so far established, incurred a total outlay of [2,000 
for each family colonised and the assistance credits alone, without taking into consideration the 
cost of the land, which amounted to [560 per family. It is obvious that no refugee revolving fund 
could contemplate such large expenditure per family. 

A search was made for schemes which provided credit for colonisation supplied from other 
than revolving fund sources, and voyages were made to Peru and Bolivia to inspect schemes which 
presented, on paper at any rate, many advantages. After long and careful consideration, however, 
the Delegation was forced to decide that there was nothing to be gained by the adoption of any 
of these schemes in view of the grave risks of failure to which they were subject. In some cases, 
the conditions did not seem suitable for the refugees, and in other cases the refugees did not seem 
suitable for the conditions. . 

As a general principle, it became fairly obvious that, when advantageous terms· were offered to 
the refugees, there was usually some grave disadvantage which prevented them from being 
generally !lccept~ble. \Yhen re~l and possible colonisation opportunities were found to exist, it 
was yractically tmposs!ble to mt~oduce ref:uge~s to them because of the capital expenditure 
reqUired to be put up, etther as a. direct contnbut10n by the refugee or as a loan from the revolving 
fund, and also because, for such schemes, national em!krants were also available in large numbers 
and the refugees could not compete with them for preference. . 

. ~he scheme proposed for. the settlement of a large number of families near Lake Gaiba in 
Bohvta •. seemed to promise a s_olution of this difficulty. If it could have been carried out, a l;rge 
and satisfactory movement m1ght have been started. It had to be abandoned after much time 
!lnd trouble had been _spent on the preliminary details, because the arrangements of the company 
m the proposed colomse~ area seemed t?tally inadequate to cover the execution of the plan that 
~ad been proposed. Th1s was a great misfortune, because the promising appearance of the scheme 

ad led to the postl?o~ement of other plans and also of decisions of a general nature. It was 
thought that the BolJVJan scheme had provided the solution of our difficulties Cl b t" 
showed that it had not. . . ose o serva ton 

General.· 

Dele!~t:~~t~~i!~1 ti~e s~~~~e~~r~~an~~u~~~r:~~~s i~n~~~a1~~es, one must not for~et that. ~he 
towards the idea of receiving refugee immigrants. T~s was pro~!b7ya~ a ~efu d~fimte ~.oshbhlityd 
been formed as to the nature of our operaf d t h . . ue o ustons w tc a 
still exist, but gradually they are bein a~~~:ned as To t etr Impact on South America. They 
exercised a most unfavourable influence gupon atl th~ negh~f 7-ere, fhowevelr, very preval~nt 3;nd 
conducted by the Delegation. ta IOns or sett ement and emtgrabon 

In spite of these very serious and formidable diffi ulf th. D · · 
create a small but satisfactory movement ·of refugees ~ t~s, A e ~legation ~as been able to 
degree to Brazil and Paraguay. 0 e rgentme, and m a much lesser 

Results o btainetl. 

Some 450 persons have been placed in various countries · · all · · 
On the whole the result though all . . • pnnctp Y m the Argentine. 
I d •. • sm • ts very satisfactory and th · 

~mp oye refugees m the Argentine are generall more • ere I~ no doubt that the 
m ~urope or elsewhere. There is no doubt b!t that fb"0~Pfr~us than those m a similar position 
the1r economic situation will improve gradually as th etr . u ure p~ospects are bright and that 

Al~eady the persons settled are beginning to attrac?r!tat~ expenenc~ of local conditions. 
the amval and absorption of these latter is already a ~t~~ns and fnends from overseas and 
improved position of the pioneers. pprecia Y easier than it was, owing t~ the 

The _Process, however~ is slow an~ sometimes painful.· · · · 
At times ~he pressure m Buenos Atres is extreme! hi h ' 

of the Delegation the case of a firm which had advertlself • and rec_ently there came to the notice 
_ or an asststant book-keeper at a salary 
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of 12o ~os per monthl'which may roughly be calculated at £uo per annum, and for w~ich no 
_..r:wer t~an 154 persons pr~nted themselv~s in one day. 

I~ IS, ~Q'Yever, very. satiSfactory to thmk that a prosperous refugee collectivity has been 
~tablis~ed m the Argentine and, to a lesser extent, in the neighbouring countries, in spite of the 
difficul~1es that haye previ?usly bee'? referred to. It is hoped that the result obtained will do 
some~hmg to proy1d~ a bnght spot m _the ~enerally difficult refugee situation, will continue to 
exercise a. benefic~:W ~uence on that Situation and will redress the general .level by acting as a 
~ounterp01se to Situations such as Constantinople . 

• 

II. PRESENT STATE OF THE REFUGEE PROBLEM. 

T~e table whic~ appears in Appendix IV affords a general idea of the present state of the 
Armeman and Russian refugee problen:ts. It should be emphasised, however, that in a large 
number of cases _the figures are approxmlate, as both the Governments and the Delegations of 
!-h~ Refug~ Secho~ have to rely largely on a voluntary registration of the refugees, seeing that 
1t IS only m exceptional cases that the latter are entitled to unemployment benetits, and cannot 
the!efor~ be reg~stered. under. a syst~m of 1_1nemployment payments. Even this voluntary 
registration has to be accomplished w1th considerable prudence, in order not to raise hopes of 
employm_ent amon~ th~ refugees which it may be impossible to satisfy. For these and other 
reasons, 1t would be Wise to regard the figures of unemployed refugees now reported as erring, 
if anything,- on the conservative side. For instance, although the last returns received from 
China indicate.only 15,700 Russian refugees as unemployed, urgent appeals have recently been 
received from Russian refugee organisations, which have called attention to the {act that the recent 
unsettled state of affairs in that country has placed the remaining 73,000 refugees in a precarious 
situation which renders imperative the assistance of the League. 

Reference has already been made in previous chapters to the magnitude of the Armenian 
refugee problem in Syria, which calls for the settlement of a further JJ,OOO indigent refugees, 
and to the urgency of the acute, though limited, refugee crisis in Turkey. 

Since the last Assembly, the seriousness of the Armenian and Rllssian refugee questions 
in Bulgaria and Greece has been grievously aggravated following the disastrous earthquakes 
which have visited those countries, and which have brought in their train destitution to nationals 
and refugees alike. Finally, both Czechoslovakia and the Kingdom of the Serbs, Croats and 
Slovenes are still carrying heavy burdens for the maintenance of some thousands of refugee 
students and invalids, which they have the right to ask should not be prolonged indefinitely. 

III. FUTURE SETTLEMENT WORK. 

As has been shown in previous reports, the Office has not confined its activities to forming 
estimates of the degrees of indigence and unemployment of the refugees or to the prosecution 
and development of placing measures which were already in operation. It has, on the contrary, 
initiated enquiries in practically every country in the world conceivably capable of offering 
employment to refugees, or developed opportunities of settlement in the countries where the 
refugees already lived. That policy has been fully justified by' the substantial progress made 
with the settlement of the Armenian refugees in Syria, by the important development of the 
settlement of refugees as metayers in France and by the refugee. emigration currents which have 
been created to South America. · 

If the majority of the 200,000 refugees at present unemployed were agricultural work~rs, 
or equipped to accept industrial contracts, it would be .a comparatively easy mathematic~ 
calculation to state when they could be finally absorbed mto the employment market. Th1s 
unfortunately is not the ~· At least one-half of the refugees are, on the_ cont~ary, unfitted, 
at the present time, for agncultural or other manual employment, although physically capable 
of undertaking the lighter forms of manual work. ' 

A very large number of those refugees we~e originally trained for the liberal profession~, 
and therefore constitute elements that, for obvious reasons, should not be abandoned to the1r 
own resources. Many of those refugees have, with commendable courage, ad?pted ~he m~st 
humble occupations to gain their livelihood, and still con~inue to register voluntanly for md~t_nal 
and agricultural contracts. It is clear, however, that, m the absence of the necessary trammg, 
such employment of those refugees i;; unfair both t~ them and to the em~l?yers who accept th~m, 
and must inevitably lead to disappomtments and discouragement, and militate eventually agamst 
the placing of even q~!ified refugees. . . 

The High CommiSSIOner has therefore found 1t necessary to recommend, a~ mentioned 
in his report, that, parallel with the active prosecution 0~ the rresent ~ystem of se~tling relug~s. 
there must be established a system of training centres wh1ch w1ll constitute reservoirs from wh1ch 
refugees may be drafted to the countries where experience has taught the Office that employment 
can be found for properly equipped refugees. . 

IV. CONCLUSION. 

In order to arrive- at a more accurate appreciation of the present situation of the refugee 
problems it is necessary to remember the various phases through which they have passed. The 
transitio~ of the work should be recalled from the original emergency stage, when the High 
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~ · · · t t easures to save the lives of many thousands 
Commi9<3ioner was tailed upon to Imha e urgh d ~ b taken for political, hygienic, "economic·· 
of refugees; to the sec<?nd stage, when steps a 0 ~ whi~h could not support. ~hem; to tlfe 
aJld other reasons, to disperse the refugees from countnes · d li s the placing of the refugees 
stage when the Office was ~ailed upon to arrange, on orgamse ne • 
in the employment for which they were best fitted. . d · th t 

The account given in this report of the activities of the Refugee Service un~g e P:u' lfea~ 
indicates that it is becoming increasingly difficul~ ~0 place the refugees r em:lorng:~s ~~~~~~cfur u:~e 
and industrial contracts, seeing that the remammg 2?o,ooo unemp oye re u .-
most part to liberal professions, or ~re otherw!se_uneqwpbped fo~fr u~~ble to aec~:ia\~ui~ ~~~~~c: , 
It is for these reasons that the H1gh CommissiOn has een o 1ge . 0 co~c h A . d 
colonisation plans st.~ch as those for the settlement of the refugees m Syna, Sout rrl!!n~a an 
elsewhere and on the placing of metayers in France .. Ther~ i~ no doubt that many more re ugees. 

c can still be settled by those means, without any special tra!n!ng, as soon as t~e nece~ary ~u':lds 
become available but a considerable proportion of the remammg ref]Jgees reqmr~ spe~I~I ~~rmfg 
in colonies and t;aining centres, such as t~at contemplated in France and menhone m ap er 
III, before they can be made self-supportmg. . . f - · tak 

The work, however, of making the refugees self-supportmg, whatever orm It may e, 
re resents only a portion of the activities on behalf of the refugees, and concerns only 20 per ce.nt 
of~heir total number. Side by side with that work are the important political, legal and financial 
duties of the High Commission, which are of vital importance to the whole ~ass of the ref~gees, 
and which will remain indispensable for them either ~ntil ~hey return to their o~n countnes or 
until they obtain the nationality of some country which will afford them protection.. . 

It will be seen, therefore, that the refugee work ha;; entered another. phase, which requires 
services for the consolidation and execution of the vanous measures which have bee!~ adopted 
by successive Inter-Governmental Conferences with a view to providing the refugees With a .more 
normal existence. · · 

It may not be inappropriate for the Office to give its views on those important II?-easures on 
which it has been able to form an opinion as a result of its daily contact with the vanous phases 
of the refugee problems.. _ . . 

The most important part of the political side of the refugee problems IS that concerned w1th 
the application of the Inter-Governmen~al Arrangeme':ts of July 5th, 192~, and May 31st, 1924, 
which created the passports for the Russian and Armeman refugees respectively, and of the Inter
Goverumental Arrangement of May 12th, 1926, which amended and completed those Arrangements. 
Although the first two Arrangements have received the recognition of fifty-one and thirty-eight 
Governments respectively, it is quite obvious that their application to the individual refugee 
can only be assured by th~ daily co-operation of the High Commissi?ner an? his repr~sentativ_es, 
in the same way that national passport systems would lose the maJor portion of the1r efficacity 
without the active co-operation of the interested consular services. To t:ite only a few outstanding 
instances in which the Office has been obliged to appeal to the High Commissioner for co-operation 
to secure the movement of refugees for whom it has obtained employment, it may be mentioned 
that many Governments only agree to issue passports, exit, entry or transit visas on the recom
mendation of the High Commission or its representatives. Other Governments have only agreed 
to the issue of the Nansen stamp in their countries on the understanding that the work is p~rformed · 
by the representatives of the High Commissioner. It is quite certain that, had the services of the 
High Commissioner not been available in this way, it would have been impossible for the Office 
to transfer to employment the major portion of the so,ooo refugees who have been settled during 
the last 3 %years, as it is highly improbable that the Governments, who are not always in posses
sion of the necessary information considered as an essential preliminary to the issue of passports 
and visas to the refugees- information which, in the majority of cases is only·available to the 
High Commissioner- would have accepted independently the risk of issuing the requisite pass
ports and visas. Moreover, in addition ti:> those services rendered to the refugees for whom employ
ment has been found. there are the large mass of refugees who, although now self-supporting, have 
daily recourse to the High Commissioner for similar services when they desire to travel in pursuance 
of their normal occupations or for family or health reasons. There is no doubt that in the 
absence of that assistance, the large mass of the refugees would become once more imm~bilised. 

T~e necessity of the services_of the High Commissioner in cC?nnection with assuring the refugees 
a defimte and stable legal status 1~ even more pronounced than m the case of the passport question. 
One ?~ the foremost. reasons which pre":ents t~e refugees from adapting themselves to the new 
conditions under which they are placed IS the madequacy of their legal status. The consequent 
i~s~cure and unstabl~ P?Sitio~ of the ref~gees is p~judicial not only to themselves but to the 
Citizens of the countnes m whtch they restde, and IS mcompatible with accepted ideas of law and 
justice. It was these considerations which insJ?ired the Inter-Governmental Conference of June 
2~th-3ath, 192~, to adopt an Arrangem~nt wh1ch recommended that the representatives of the 
H1gh Cornnuss1oner should be vested With at least some of the functions usually exercised by 
consuls abroad for the nationals of their countries. · 

As regar?s the fin~ncial issue, i~ would obv_iously be idle to labour the point as to the para
mount necess1ty of havmg a substantial fund ava1lable to provide for the settlement of some 200 000 
unemployed refugees, not to mentio!l some th?usands of invalids, old people and children. rr: the 
early days ?f t~e refugee prob~em, It was estm~ated that four million pounds would be required 
for the_liqmdahon of the Russia~ refugee questwn alone. What progress has been made towards 
a solution, not only of the Russian refugee problem but of t~e ~enian refugee problem, with 
but a sm~ll percentage of that sum, has been demonstrated m this and previous reports. 

It will be seen, therefore, that the many and complex services which have to be rendered to 
the refugees fall under the four principal headings of political, legal, financial and settlement assis-
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t~ce, ?f !"hich the firsP ~hree have always belonged to the competence of th& High CornlJlission, 
owhtls~ 1t~ close co-operab~n. has a~ ways been necessary for the prosecution of the measures of a 
c.,lomsabo~ lli~ure, taken to p~ov1d~ for the settlement of the refugees. , 

It ~yn View of those considerations, and because the work which has now to be done to make 
~e r~ammg 2oo,~ refugees self-supportin~ involved settlement work similar to that in progress 
m Syna -. the placmg of refugees as metayers m France and colonisation work in overseas countries 
prec~ed m some cases by the creation of training centres - that the Goveming Body at its last 
meetmg recommended t~t. in order to obviate duality of functions, the whole work for the 
lefugees sho~ld be centralised under the High Commission, whose authority should be strengthened 

• bj the creati?It and co-operation of a Mixed Commission consisting of representatives nominated 
by the Cooncil ?f the League and. of the Goveming Body of the International Labour Office. 

, . The followmg are th~ resolutions and recommendations of its Finance and Refugee Committees 
which were adopted unammously by the Governing Body at its last meeting: . . 

. " I. Th~ entire refugee wor~ should be entrusted to the High Commission, assisted by a 
nuxed ~omm1ttee of representatives of the Council of the League of Nations and of the 
Governmg Body of the International Labour Ollice. This solution should be suggested 
to the Assembly when it next meets. 

" 2. The 1929 budget should be regarded as the last refugees budget to be administered 
by the lntema\ional Labour Office. It is recommended that the Governing Body should 
adopt the estimates as submitted to it. 

"The Finance Committee and the Refugee Committee, whilst proposing that the refugee 
work should be. wound up in so far as it consists of a service for finding employment attached 
to the International Labour Office, request the Governing Body to associate 1tself with them 
in paying a warm tribute to the officials of the Hefugce Service, and to express their 

- profound gratitude for the intelligent and devoted way in which they have carried out their 
complex and difficult task, and for the considerable measure of success which they have 
obtained in spite of the dilliculties of all kinds which they have encountered and overcome, 
They also ask the Governing Body to recommend to the Assembly to give full consideration 
to the position of those officials and the claim which they have on the gratitude of the 
League of Nations, which most of them have served for nearly seven years (although up to 
the present they have not enjoyed the secure status of permanent omc•als), when it is setting 
up the organisation which will take over the refugee work in its new form from the omce 
and carry it to a conclusion. " 

It is clear from that recommendation that the Governing Body carne to the considered 
conclusion that the High Commisllion should be strengthened in order to enable it to deal 
effectively with the various phases of the refugee work. Such a step would appear to be all the 
more necessary in view of the request made by the Council at its last meeting that the High 
.Commissioner should extend to certain other categories of refugees the measures taken in favour 
of Russian and Armenian refugees during the last seven years. 

As regards the future status of the High Commission, it would be desirable, with a view to 
securing the rapid executive action necessary for effective intervention in the dally emergencies 
inherent in the refugee work, that the present large measure of autonomy should be preserved as 
much as possible and that the High Commission should continue as an autonomous organisation, 
under Dr. Nansen, the High Commissioner, assisted by the Assistant High Commissioner and 
the existing staff of the Refugee Service. Mention should be made, in this connection, of the 
strong recommendation made by the Governing Body that the members of that staff, most of 
whom have served the League and the International Labour Office, on temporary contracts, under 
conditions of great stress for seven years, and have been called upon to perform most arduous, 
complicated and delicate functions, should be afforded the same conditions of service as the other 
members of the international Secretariat. The exceedingly heavy strain imposed by the refugee 
work has already resulted in serious invalidity to certain members of that staff, and in some cases 
it is feared that this invalidity may prove to be permanent. The temporary contracts at present 
held by this staff make no provisions for invalidity exceeding a period of six weeks, for indemnities 
on the termination of their contracts or for their dependents in the event of their decease. It is 
inconceivable that it should be the wish of the League that its officials should receive not only 
a treatment inferior to that meted out by its Government members to their officials, but inferior 
to that provided by many private enterprises for their servants. 

As regards the direction of the refugee work, it was considered unreasonable to expect 
Dr. Nansen to continue to shoulder unaided this heavy and increasing responsibility, which the 
Governing Body considered should be effectively shared by the Assembly, the Council and the 
Governing Body by means of the proposed Mixed Commission, consisting of representatives of 
-Governments more directly interested in the refugee questions. . 

Taking into consideration the constitution of the Governing Body, the Assembly Will probably 
consider it desirable to provide for the representation on the Mixed Commission of each of the 
three groups forming part of the Governing Body. . 

The report of the High Commissioner gives the principal general outlines ~egar~mg the 
establishment of the new organisation, and it is believed that, constructed on those lines, 1t would 
not only furnish all the necessary ~feguards for the efficie!lt prosecution of th~ ~efugee work, 
but would also constitute a valuable mstrument for the execuhon of any work of a Similar character 
with which the League may be called upon to deal in the future. 
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Appendix I. 

' 
REVOLVING FUND FOR THE SETTLEMENT OF ARMENIAN REFU.GEES iN SYRIA .• 

• 
I 

BALANCE SHEET AS AT jUNE 30th, 1926. . " .. 
•. tl. LIABILITIES. I. $. d • • 4 

ASSETS. 

Bank accounts: 

Lloyds and National Pro
vincial Foreign Bank Ltd., 
Geneva: 

Current account, 
Swiss fr. 8,965.6o 

Deposit account, 
Swiss fr. II7,283.30 

Deposit account, 
sterling . • • . . . 

Banque Lubersac, Paris • 

Settlement advances (Sub-
Appendix B): £. •. tl. 

(a) To refugee 
colonies . 6,960 II o 

(b) To Beirut 
Commit-
tee • · • 3,747 9 9 

Total ••• • • 

I. 

357 0 II 

4.634 2 2 

5,032 8 0 
500 0 0 

21,231 II IO 

Capital (see Sub-Appendix A) • 

Creditor for non-interest-bear
ing loan (see Sub-Appendix 
A) . . . . . . . . . • . 

Profit and Loss Account•. • } 
Bank interests • • • . . • 

Total . • • • • 

• 

20,167 II 7 

I,OOO 0 0 

2I,23I II IO 

Audited and approved for the Refugee 
Advisory Committee: 

• 
. (Signed) C. 40ULKEVITCH. 

E. CLOUZOT, 

L. PACHALIAN. 

Sub-Appendix A. 

CoNTRIBUTIONS 'fO 'fHE REVOLVING FUND FOR THE SETTLEMENT OF 
. THE ARMENIAN REFUGEES IN SYRIA. · 

British United Armenian Committ~e 
Remitted through the Treasury of th~ I~t~dtatio~~ Nea' r' E'as't A. • • · 't, • ' · SSOCla 10n; 

British United Armenian Committee 
International Near East Association 
Den Danske Armeniervenner • • , 
Norwegian and German Societies . . . 
Dr. Lepsius, Deutsche Orient Mission 
Miss Wallis . . . . . . . . . . . . . 

Union armenienne de bienfaisance 
Dr. Nansen's Private Fund 
Nansen Stamp Fund • • . : :· : : : 
Non-interest-bearing loan (Anonymous) 

Total • • • • ·, 

. 

• 
• • 

... 

• 

I. $, tl. 

2,000 0 0 
4,181 I6 7 

I62 IS 7 
I65 19 2 
57 5 I 
5 9 0 

I. s. tl. 

9,ooo o o 

6,573 5 5 
soo 0 0 

3.094 6 2 
I,OOO 0 0 
I,OOO 0 0 

£2x,x67 II 7 

. . 

. In addition, there is a grant from the Lebano~ G . . 
whtch has been remitted to the Beirut Committee direct~vernment of 3,000,000 Frenc~ francs, -
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Sub-Appendix B. 

ARMENIAN REFUGEE SETTLEMENT ACCOUNT AS AT MAY JIST, 1928 . 

• 
Estimated total Remitted to Suma advanced by Balance in hands 

Beirut Committee &irut Committee of Heirut Committee C<>St • 
• 

Agriwltural SeUlemenls: f. •· 4. 
(a) 1-lor Zeitoun (u Ikiz-

Keupru) •••• 
(b) Kirik-khan • • • • t6,125 o o 
(c) Sooug-Sou • . • • 
(d) Pr~Militaire. . • . 
Administrative expenses 

II. Urban Settlements: 

(a) Kirik-khan . 
(b) Aleppo ..• 
(c) Beirut (2) 1 • 

Total 

:} 2,134 17 0 
6,5oo o o · 

July 28th, 1928. 

I. •. 4. 

8,7o8 0 9 

f.T. guld 

1,017·35 

2,28J.J4 
1,589.14 

648.00 
153-22 

I. •. d. 

or 5.054 4 5 3.653 16 4 

2,000 0 0 

10,708 0 9 

134 17 0 

1,771 9 7 

6,900 II 0 

93 13 5 

3·747 9 9 

Audited and approved for the Refugee 
. Advisory Committee: 

(Signed) C. GOULdVITCH. 
L. PACHALIAN. 
E. CLOUZOT. 

Appendix II. • 

CONSTANTINOPLE EVACUATION ACCOUNT. 

BALANCE SHEET AS AT jUNE 30TH, 1928. 

ASSETS. 

Bank accounts: 
Lloyds and National Pro

vincial Foreign Bank, 
Ltd., Geneva: 

On current account . 
On deposit account, 

16 days ••••• 
On deposit account, 

3 months. • .•• 

Remitted to Constantinople 
Advisory Committee and 
advanced for the evacua
tion and settlement of 
465 refugees • • • • . • 

Remitted to Belgrade for re
fugee settlement. • • . 

• 
1,007.09 

20,333-06 

55,889.58 

77.289-73 

22,856.62 

96o.6o 

LIABILITIES. 

Capital (received from Ameri• 
can philanthropic organi
sations) . . . • • • • 

Profit and toss Account . . 
Advance by Constantinople 

Committee on account of 
• remittances . . . . . . 

• 
100,000.00 

910.98 

195·97 

Total. • $ 1o1,1o6.95 Total . . S1o1,1o6.95 

t Since compiling this statement, a eum of f.J,OOO hal been t~ent to the Beirut Committee towarde the cost of 
constructing Beirut quarter No. :z. 
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PROFIT AND Loss ACCOUNT . 

DEBIT. 

Bank charges for • transfers of 
funds, etc. . • . . • • 

Balance (net profit) . • • • 

Total. 

$ 

42-99 
910.g8 

$953·97 

July 28th, 1928. 

. CREDIT. 

Interest on Bank accoqnts 953·97 • 
, . . 

0 

Total .. • • 
" $953-97 

Audited and appr~ved fo! the Refugee 
Advisory Committee: · 

(Signed) C. GouLKEVITCH. 
L. PACHALIAN. 
E. CLOUZOT. 

., 

Appendix III. 

I. ADMINISTRATION OF NANSEN STAMPS IN 1927. 

Stamps issued to refugees in: 
Austria. . 
Belgium . . 
Bulgaria . . 
Denmark 
France. . . ·, 

Luxemburg 
Norway . . . . 
Sweden . . 
Switzerland . 
Syria . . . . . . . . 

Stamps iss)led to individuals: 
Refugee Service . . . . • 
Berlin Delegation • . . . 

Profit and Loss Account (four stamps 
lost in France) : . . . . . . 

Stamps sold in 1926 . • . . . . 
" I926 .. stamps converted into 

" 1928" stamps •.•. 
Balance of " 1926 " stamps . . • 
Balance of " 1927 " stamps • • . 

Russian 
Refugees 

334 
870 

3.947 
I871 

4·999 1 
I91 
2I 1 

III 1 

I,350 1 

II,838 1 

• 

Armenian Various Total Swiss francs 
Refugees 

16 350 I,750 
ISO I,020 S,IOO 

I,I38 s.oss 25,425 
. I87 935 
4.999 24.995 

I9 95 
2I I05 

III 555 
I,350 . 6,750 

I36 I36 . 68o 

43 43 1 215 
2 2 IO 

I,440 45 . I3,323 66,6I5 

4 20 

13,327 66,635 
17,661 88,305 

41,320 206,6oo 
I,039 5,195 

76.653 383,265 

ISO,OOO 750,000 

Audited and approved for the Refugee 
Advisory Committee: 

(Signed) L. PACHALIAN. 
• Edmond BOISSIER; 

C. GouLKEVITCH. 

1 These figures also include stamps sold to Armenian refugees, as certain Governments were unable to keep separate 
accounts. . _ 

1 Including one - 1926 " stamp. · 
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-r1. POSITION AT DECEMBER JISt, 1927. 

CREDIT. 

• 
Eillance in stamps . 
Cash in hanti • . 
~alnnc;e in bant: 

• 
Deposit account 
Current account 
Deposit, sterling, 

Swiss francs 
10,782.50 
4.468·90 

£4,901 17s. 4d. I2J,625.10 
Current, sterling, 

£57 2S. 4d. 1,449·70 

Advances (Armenians) .••. 
Advances (Russians}. • • • • • 
Various debtors (see Sub-Appen-

dix 3) • • • • • 

Swiss francs 

595,o6o.oo · 
1,87;1.70 

140,J26.20 
1,187·95 ' 

Jl,518.41 

x6,66s.oo 

DEBIT. 

Capital (see Sub-Appendix x) 

Creditors (see Sub-Appendix J) 

Profit and loss (see Sub-Appen-
dix 2) . . . . . . .~ . . 

Swiss franco 

775.675.16 

7.947-70 

J,Oo8.oo 

Total . . . • . • 786,630.86 Total . . , , , , 786,630.86 

NANSEN STAMP FUND AT DECEMBER JISt, 1927. 

Capital . . • 
1927 profits 

Balance of unsold stamps • 

•. ' 

. . . . . . . . . . . . 

Swill franca 

775.675-16 
J,oo8.oo 

778,68J.I6 
595,o6o.oo 

Revolving Fund • • • • • . • . • . • I8J,62J.l6 
Four·fifths of above allocated for advances to 

Russian refugees • • • • • . • . . . • . • 146,899. 16 
One-fifth of above for advances to Armenian 

refugees • • • • • • • • • 36,724.00 

Total • • • • • • • • I8J,62J.I6 

Audited and approved for the Refugee 
Advisory Committee: 

(Signed) L. PACHALIAN. 

Sub-Appendix 1. 

Capital at January Ist, 1927: 

x. xso,ooo Nansen stamps (xoo,ooo in Fr~nch, 50,000 
in English) . . . . . .. . . . . . . . . . . . . 

2. 36o provisional stamps, fees collected by the Swiss 
Government in 1926 before the stamps were printed 

3· Net profits in I 926 • • • • • 

Total . • . . . • . . . . - . 
' 

Edmond BoisSIER. 
C. GOULKtVITCH. 

750,000.00 

I,Soo.oo 
2J,87S.X6 

775.675.16 

On January Ist, 1928, the capital was J,oo8 Swiss francs higher (net profits of 1927) and 
amounted to 778,68J.16 Swiss francs. · _ , 
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Sub-Appendix 2. 

PROFIT AND Loss ACCOUNT FOR 1927. 

. 
Expenditure . . • • • • . • • 
Losses due to delay in departure 

of refugees . . . . . . • · 
Losses on exchange . . . . . • 
Loss of four stamps in France. . 
Balance at December 31st, 1927 · 

Swiss francs 

213.25 

203·40 
546.87 
20.00 

3,008.00 

Total. . . 3.991.52 

Interest on deposits in balik~ . 
Profit on exchange . . . . . • 

Swiss francs , 
2,503·35 
1A8i.I, ------- . ----------

• 

Total. . 3.991.52 

Sub-Appendix 3. 

DEBIT AND CREDIT ACCOUNT, 1927. 

Governments which sold" 1927" 
stamps and paid in 1928: 

Swiss francs Swiss francs 

Belgium .• 
Denmark .• 
Luxemburg. 

355·85 
934·35 
95.00 

Delegations of the Refugee Ser-. 
vice which paid for " 1927" 
stamps in 1928: 
Vienna. 
Sofia. 
Paris. 
Beirut 

70.00 
. 1,080.00 
. 10,748.85 

719·30 

M. Lodge, 1927 interest paid in 
1928 . . . . . . . . . . . 

Central Armenian Committee in 
Paris . . . . . . . . . . 

Refugees Service (printing of 
stamps) • • .•. 

Miscellaneous • • • • • • . 

Total 

12,618.15 

2,255.20 

204·45 

87.6o 
II5.00 

16,665.60 

Governments which paid for 
"1928" stamps in 1927: 

Switzerland • 
Sweden .. 
Norway.-

Miscellaneous 

Swiss francs Swiss francs 

6.750.-
1,002.70 

145·-

Total. 

According to a balance sheet drawn up at June 30th, 1928, and approved by the Sub-Com
mittee for the distribution of the Nansen Stamp Fund, it appears that during the first six months 
of the current year the Revolving Fund derived from the sale of stamps was increased by 30,844.74 
Swiss francs, of which 28,798.60 represented receipts from actual sales and 2,046.14 the net profit 
on the distribution of stamps. 

The Revolving Fund amounted on June 30th to 214,467·90 Swiss francs, of which four-fifths, 
or 171,575·90 Swiss francs, are allocated to advances to Russian refugees, and one-fifth, or 42,892 
Swiss francs, to Armenian refugees. · 

There has been a considerable increase in the allocation of advances during the early months 
of the current year. The balance of the two accounts for advances to Armenian and Russian 
refugees respectively rose from 32,706.36 Swiss francs on January ISt, 1928, to 102,720.6g Swiss 
francs on June 30th, 1928. 



• • 

• Country . . 

Austria. . . . 
British Empire: 

Great Britain. 
Cyprus •.. 
Iraq . . . . 
Palestine .. 

Belgium . . . 
Bulgaria . . . 
China . . . . 
Czechoslovakia 
Danzig. . .• 
Denmark •. 
Estonia . . . 
Finland . . . 
France . . . . 
·Germany ... 
Greeoe . . . . 
Hungary ... 
Italy. . . . . 

• 

Japan . . . . 

Latvia . . . . 
Lithuania. . :. 
Norway ••. 
Poland. . . • 
Kingdom of the 

- Serbs, Croats 
and Slovenes. 

Spain . • . . 
Sweden ..•. 

·Switzerland. . 
Syria. . . . . 
Turkey 
(St~mboul) . 
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Appendix IV. 

CENSUS OF RUSSIAN AND ARllENIAN REFUGEES. 

Total number of 
refugees 

Russian I Anne.nian I 

. 401 222 
30 

25,1,)42 
88,548 
24,000 

269 
300 

17.353 
14.314 

400,000 

2,045 
4.764 
1,154 

2,356 

22,000 
500 
200 

24 

30,000 -
8,000 -
Very small 

100,000 1,000 

27,345 
500 

1,000 
2,266 

1,747 

200 

250 
86,5oo 

Nun1ber of r~fug...,. capable 
of work but unemploytd or 

rmployed in casual or 
temporary work 

Number of refug..,. incapable of 
earning their living 

(Number of children in parenthesi•) 

Ru .. •ian I Armenian I Hussian 

53 l - I 298 (16o) 

Recent statistics not available 

687 R. and i\. -
250 R. and A. - 6oo 

5,000 
15.750 
16,ooo 

27 

3.353 
10,825 

No stati..~tics available 
2,500 3.431 !2,459). 
- 10,425 8,o5o) 

20 4.500 3,000) 
- 10 10) 

6,000 

No statistics available 
28,979 (134) 

1,901 
427 R. and A. 

1,657 

203 R. and A. 
(83) 

580 R. and A. 
(455) 

·5,8oo 
- 1,500 

500 

1,300 

... 

32.700 

II,500 
3.500 

5,200 

218 

;,oot 
Armrnian 

65 (:zo) 

2.975 (2,123) 

30 (2o) 

Total . 754,700 162,13c no,138 21,867 

N.B. -Some of the above figures indicate only an average number. In c:onaequence, the totall have only to b 
considered as indicating approximately the number of refugees of each category. 



•• 

[Distributed to th~ Counci~. the 
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Geneva, September 2oth; 1928. 

LEAGUE OF NATIONS 

ORGANISATION FOR COMMUNICATIONS AND TRANSIT 
• 

0 

REPORT ON THE WORK OF TilE ORGANISATION BETWEEN 
THE EIGHTH AND NINTH ORDINARY SESSIONS OF 

THE ASSEMBLY 

Submittetl on behalf of the Secontl Committee by M. NAGAI (Japan), 

~he report· submitted by the. Advisory and Technical Committee for Communications and 
Transtt on the work of ~he O~gants.ation betwee~ th~ eighth and ninth ordinary sessions of the 
Assembly shows.thatdurmgthis penod the Orgamsahon has pursued the normal and progressive 
devl!lopment of 1~s work in the various spheres of its activity. 

After the Third General Conference on Communications and Transit, the results of which were 
pr~mounced on by the Assembly at its last ordinary session, the new Advisory and Technical Com
mtttee proceeded to reor&anise the different special committees set up by it. The Assembly is aware 
that one of the charactenstics of the methods employed by the Advisory and Technical Committee is 
the holding of regular meetings of specialists interested in the various problems of transport. The 
reorganisation in question made it possible to enlist assistance from a great variety of quarters, 
and t<;> show that to an increasing degree the work of the Organisation for Communications and 
Transtt concerns not only Europe but also the other continents. Thus the Permanent Committee 
for Transport by Rail now includes distinguished new members, particularly well qualified to 
represent the development of railway transport on the American continent. 

In the sphere of maritime navigation, where the work of the Transit Organisation is necessarily 
of this worldwide character, the study of the unification of tonnage measurement in maritime 
navigation and of the unification of buoyage and the lighting of coasts is being pursued with the 
help of a large number of technical experts. The purely technical work connected with maritime 
tonnage measurement has, for the moment, been concluded. The report of the competent 
Technical Sub-Committee will soon be available for consideration by experts belonging to all the 
circles concerned. The work in connection with buoyage and the lighting of coasts already seems 
to have brought closer: into line the views of the services concerned in Continental Europe, and 
those of the corresponding services in North America. A study of the conditions and ideas 
peculiar to North America was carried out on the spot by a number of members of the Technical 
Committee who are heads of the services concerned in certain European countries, with the 
assistance of the technical authorities of the countries of North America. 

Air navigation is another mode of transport which necessarily involves conceptions exceeding 
the limits of a single continent. Various organisations, among them the International Air Naviga
tion Commission placed under the authority of the League and the International Technical 
Committee of Legal Experts for Air Navigation, have dealt continuously with various internation~l 
problems affecting this kind of transport. The Third Conference on Communications and Transit 
noted, however, that it would be a great advantage to endeavour to ensure wider co-ordination of 
international activities connected with air navigation, in order to permit of the co-operation of the 
greatest possible number of countries throughout the world. At the same time the A'ISCmbly at 
its last ordinary session referred to the Advisory and Technical Committee the question of the eff<;<:t 
to be given to a resolution of the Preparatory Disarmament Commission which, on the report of 1ts 
Civil Aviation Committee, had asked that an enquiry should be undertaken into the means of 
facilitating co-operation between civil air navigation undertakings in different countries. .For 
these reasons the Advisory and Technical Committee decided to set up a committee to constder 
as a whole the problem of international organisation in air navigation, as raised by the above
mentioned resolution and by the discussions of the Third Transit Conference. It is greatly to be 
hoped that these new investigations will lead to an agreement which, without affecting the c~ose 
relations already existing between different countries through the medium of the present or~amsa
tions, will permit of the continuous co-operation of aU the countries of the world whtch are 

S.d. N.~.l2li (i'.) 1.62~(A) 8;28 Imp. KWldlf. 
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artiddlarl interested in air navigation and will result in the es~~b~rne~t, if.possibl~~ of at leas(' i ll!w prin~iples of P?blic int~rnationallaw in the sphere of arr.;.naVIgatton and ~be mterchange, 
'of the essential techmcal services. . . . . . . . 

The Assembly is aware that for some year:; past, m. liruson With the- River Co~ISSions, the 
Advisory and Technical Committee has been end~vounl?g to draw upEdraft convent!~ f~ tfe 
unification of certain sections of river law. This q?estion con~ern.s urope more p I<: ar y, 
although, if it appeared necessary, similar problems might b~ stu~ed m ~egard to other c'?ntments; 
previously the Transit Organisation succeeded on the same lines m drawmg up a con~ntion on t!i'e 
tonnage m~asurement of vessels employed in inland navigation, which met wit~ cumplete ~uccpss., 
The drafts for submission to a Conference are now so far advanced that there IS reason> to l'>eheve 
that the Conference can be held in 1929 or 1930. . · . ~ 

Since the last ordinary session of th~ Assembly ~he Permane~t Co!flmitte~ for ~oad Traific h?ui 
' been able to make considerable progress m the question of the unification of road~ Signals. A draft 

in this connectioa has been sent to all the Governments, a large number of which have declared 
themselves ready to adopt it or have even put it into force already. The observations 'eceived 
from other Governments. only relate to certain .points of detail. It thus appears practically 
certain that an important step will soon have been made in the work of unifying the codes of road 
signals, which is 3: matter of concern to so large a J?Ublic. ~he Roa~ Traffic C~n~unittee also h~ a 
task of particular Importance to perform, that relatmg to the mternational conditions of commercial 
motor transport. The recent development of heavy commercial motor traltc seems to make it 
necessary to draw up international rules, which, although the.y h~ve been fixed for a long time 
past in regard to other modes of transport, are completely lacking m the case of motor transport. 
The freedom of communications mentioned in the Covenant applies to all modes of transport, 
and it is .a matter for satisfaction that the Committee's organs have given their attention to the 
problem, which has now become of pressing importance, of the introduction of a kind of 
international jurisprudence of commercial motor transport. 

While the Advisory and Technical Committee has thus continued its work in the various 
specialised branches of transport, it has not neglected one of its main tasks, that of considering 
the more general problem of co-ordination between different modes of transport, or of all transports 
whatever means they employ. In response to a request by_the Third Conference of Communica
tions and Transit, it has elaborated a procedure for the study of the obstacles which might hamper 
the freedom of transit, and has begun the examination of the question of the re-establishmeJit of 
communications when the latter are affected by grave events of a general character. It will be 
sufficient to mention here the work done this year by the Organisation for Communications and 
Transit concerning communications affecting the League of Nations at times of emergency. 
This work affects extremely varied means of communication. The same applies to another kind 
of enquiry which the Advisory and Technical Committee has had to undertake in consequence of the 

·resolutions adopted by the Conference of .Press Experts, the Council having asked it to examine 
the questions raised by this Conference relatting oo communications and transport. A 
Committee of Experts belonging to telegraphic administrations has already met and has drafted, 
with the help of representatives of the Press and of the cable and wireless companies, a certain 
number of recommendations to which practical effect will probably be given at the next Conference 
.of the Telegraphic Union. The problem of newspaper distribution is also being carefully exainined 
with the help of the International Railway Union and the International Air Traffic Association; 
and the simplification of Customs formalities in connection with the carriage qf newspapei:s will be 
dealt with by special meetings of experts. Necessitating as it does the same co-ordination between 
different means of transport, but in a much more generll.l sphere, the delicate question of combined 
transport ha.s been retained ~n the Cominittee's !Lgenda! conc~ete proposals having already been 
put forward ~n re~ard t~ combmed trans~ort by rail and air. . Smce the other problems of combined 
transport !a1se diffi~ulties of an econo!l~IC or legal nature, they still require careful analysis . 

. In this connection, however, spec1~ mention should be made of a question which, in certain 
of Its. a.spects, had already been exammed previously by the Transit Cominittee, but which,. by 
a de~ISion of the la~t Conf~r~nce, was ~aken up again by the Cominittee in more general terms, 
and m reg.ard to which I?re~mary studies have al_re~dy been made with important results, namely, 
the questiOn of t~e un~catio~ of ~rans~ort statiStiCS. The Advisory and Technical Committee 
had already exam~ne.d, m conJ~nctwn :"'1~ the ·work done by the Navigation Congresses and by 
the ~e!ltral Commission for R~ne NaVl~ation, the pro~le~ of the unification of inland navigation · 
statistics and ~ad.suc~eeded m .dr~wmg up a prelimmary draft for a uniform nomenclature 
and for the dJst~Ibuhon. by d1stn~ts of the statistical data collected by the various 
Governments; but It. very ngh~ly c~ns1dered after the last Conference that it would be inadvisable 
to deal separately With the _umfication of statistics for one means of transport only· that in any 
case the prob.le~ of the _unification. of ~tatistics shop~d as far as possible be considered simulta- _ 
neou.sly and JOintly for mland. navtgation. and mantlme I?avigation; and that it ought to be 
conds~<flered whethe~tthhe crton~lus1d~n reached m regar~ to navtgation could not, when the time came, 
an 1 nece_ssa~ WI .ce am a J:USt~ents, b_e ~pplied also to railway transport. The Cominittee 
for the u_nific~t10n of m~~d .nav1gahon stahstJcs has been enlarged so as to make it com tent 
fortheumfication.of st.abshcsmgeneral. T~e initial conclusions in regard to inland navi atio~have 
alre~dy.been revised m such~ way that satisfactory proposals may short! bee tedga 1 · to 
navigation as a whole, both mland and maritime This work 15• ne yril xpecb · ~pdymg · 
1. · 'th th t fth E · 0 . · cessa Y emg came on m 
Jaison WI a 0 . e conom1c rgamsation in regard to the unification of Customs nomenclature 

and every e~ort will b~ made o~ bo~h sides to provide for this essential co-ordination. The 
Assembly at .1ts ~ast ordmary se~on, m associating itself with the resolution of the Third Conference 
on Commum~at~?ns and. Trans1t on the Transit Organisation's work concemin the collection 
and exchange.of.mformahon on communications, indicated that it was for the T~it Orgaillsation 

... 
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to facili~ate, \!; far as might appear necessary, the collection and diffusion of statistical inform;tion ' 
concernm_g transport. ~he Assembly ~ no doub~ desire the Organist\tion to be given the 
opportumty ~o purs~e thiS work progreSSlvely according to the methods which it considers most 
swtable iind m the. light of the experience it has acquired in the practical 5tudy of the principal 
problems of transport. 
' No review of the Transit ~ganisation's work during this period would be complete without 
, a reference to 6h~ progress ach1eved as.a result of past activities which have already been brought 
t" too ~embly s knowledge and which have aroused considerable interest in many countries. 
The question of the reform of the calendar deserves special mention. In conclusions with which 
•he "'~mbly associated itself, the Advisory and Technical Committee asked that national 
committees for the reform of the calendar competent to study the report drawn up by the Committee ' 
and to outtine the state of national opinion on this subject should be formed in as many countries 
as possible; The question to which this enquiry related was that of the general reform of the 
calendar, mdependently of the fixing of the date of Easter, regarding which more definite 
conclusions had already been adopted by the Transit Committee. Since the last ordinary session 
of the Assembly a strong current of opinion has made itself felt in certain countries in favour of a 
detailed study of this question of the reform of the calendar. Special attention has been given 
to it by commerci!!l and industrial circles. National committees are in process of formation. 
The National Committee of the United States of America has already been formed and consists 
of highly representative persons. 

The Committee for Communications and Transit states in its report that it was informed in the 
course of its work of difficulties which have occurred owing to the fact that certain forms of 
propaganda regarded as inadmissible from the international point of view have been carried on by 
means of broadcasting. The attention of the Second Committee has been drawn to this point. 
As the political side of the question has been dealt with by the Sixth Committee, the Second 
Committee does not consider it necessary to submit a resolution on this subject. It notes, however, 
that, as a result of the measures of defence adopted in these cases by the Governments concerned, 
such action, apart from all disadvantages of a political nature, tends to disturb internati~mal 
wireless communications. Viewing the question from a general standpoint, the Second Comm1ttee 
thi~s it would be desirable that the Committee for Communications and Tra~sit sho.uld. try. to 
discover some means of establishing international agreements to ensure an eqmtablo d1stnbuhon 
of wireless wave-lengths among the various countries, in order to diminish the probability of 
disturbances in wireless broadcasting. • 

It does not appear necessary to add any further observations and particulars concerning tho 
varied aspects of the work of the Organisation for Communication& and Transit. If the Assembly 
will express its satisfaction with this work by associa~ing itself with the few ~onsiderations ~~;nd 
particulars which have been presented above, I should hke to propose the followmg draft resolutwn 
for submission to the Assembly: . 

• The Assembly, noting the report of the Adv~ory and Technical. Committee. for 
Communications and Transit on the work of the Orgamsat10n between the e1ghth and mnth 
ordinary sessions of the Assembly, expresses its satisfaction with the normal progress of the 
Organisation's work. " 
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SOCIETE DES NATIONS 

ORGANISATION DES COMMUNICATIONS ET DU TRANSIT. 

Rapport sur l'oeuvre de !'organisation entre les huitieme et 
neuvieme sessions ordinaires de l'Assemblee, 

presente-au nom de Ia deuxieme Commission par M. NAGAI (Japon). 

E R R A T U M. 

Pa~e 3 - Alinea 3 - 6eme ];gne: 

Lire: Elle a remarque toutefois que, par suite des mesures de d~fcr1sr 

que les gouvernements interesses pourraient prendre dans de tels 

cas ••••• 

LEAGUE OF NATIONS 

ORGANISATION FOR COMMUNICATIONS AND TRANSIT. 

Report on the work of the Organisation between the Eighth and Ninth 
Ordinary Sessions of the Assembly, 

· Sub.mitted on behalf of the Second Committee by M. NAGAI (Japan). 

E R RAT U M. 

Page 3 - 3rd Para~aph - Line 6: 

R~ad: It notes, however, that, as a result of the measures of deCence -
which might be adopted in these cases by the Governments · 

concerned ••.• 


