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PRAGUE, February 3rd, 1928.
1.

Introduction to the Three Memoranda ¢n Arbitration, Security and the
o Articles of the Covenant

Submitted by the Chairman of the Commitiee in agreement with the rapporteurs.

1. In accordance with the programme drawn up by the Committee on Arbitration and
Security at the end of its first session?!, the rapporteurs on the three questions to be
- studied — namely, M. Holsti for the question of Arbitration Agreements, M. Politis for the
- question of Security Agreements, and M. Rulgers for the question of the Articles of the
Covenant — first prepared individual memoranda with the aid of the documents which the
Secretariat had placed at their disposal.

2. The rapporteurs then held a meeting at Prague, from January 26th to February 1st,
1928, to co-ordinate their work with the assistance of the Chairman of the Committee on
Arbitration and Security. . :

The texts drawn up by the rapporteurs were revised with the object of shaping them
-into * an organic whole ”, as required by the Committee on Arbitration and Security. At
the same time, the Chairman and the rapporteurs endeavoured to avail themselves, as far as
possible, of the suggestions given in the Notes sent in by the Governments of Germany, Belgium,
Great Britain, Norway and Sweden 2. The rapporteurs desire to thank these Governments for
the valuable ideas which they put forward. They also gave consideration to the suggestions
offered by representatives of other Governments during the previous discussions on arbitration
and security.

3. The memoranda in their present form are none the less the individual work of the rappor-
teurs, who assume full responsibility for them, not as delegates of their Governments, but in
their personal capacity and they emphasise the fact that they only desire to offer suggestions,
Nevertheless, after examining these memoranda at their meeting at Prague, the Chairman
and the rapporteurs were unanimous in submitting them to ithe Committee on Arbitration
and Security as a comprehensive study, containing suggestions which might form a useful basis
for discussion at the second session of the Committee. ‘

- 4. The Chairman and the rapporteurs desire to add that, In the course of their studies,
they were led to certain conclusions which they think it might be useful to submit as a kind
of introduction to the three memoranda.

5. In the first place, both the report on the application of Article 11, which was approved
by the Council and by the Assembly of 1927, and the memorandum on the Articles of the
Covenant which is now submitted to the Committee, bring out the fact that the Covenant creates
a measure of security which needs to be appreciated atits full value. The Articles of the Covenant
are capable of being applied in such a way that, in the majority of cases, they can prevent war,
The Council has shown during the last few years that it has power to arrest a conflict. The
responsible representatives of the States Members of the Council are equipped by the terms of
the Covenant with extensive powers for the preservation of international peace. Their common
will for peace can be exercised effectively within the framework of the Covenant — all the
more effectively because that instrument does not provide any rigid code of procedure for the
settlement of international crises.

It is, indeed, beyond question that, in addition to the means which the Council has already
had under consideration when dealing with disputes submitted to it, or in the course of the
studies of its own procedure which it has made or promoted, there are other measures within
its reach for preserving international peace which circumstances might suggest. The memo-

_randa now submitted to the Committee on Arbitration and Security, like those which preceded
them, illustrate the present impossibility, we might almost say the inexpediency, of attempting
to draw up a complete list of such measures in advance ; nevertheless, in the light of the expe-
rience gained even in a comparatively short period, it appears evident that international dis-
putes are becoming more and more engaged in a network of preventive measures, and that
‘there is a constant evolution towards improvements in the methods employed by the Council

" within the ambit of the Covenant ; and that, in consequence, a situation has arisen which is

fundamentally different from that which existed before the League of Nations was instituted,
~ so that a resort to war, without the responsibility for such a step being manifest to the whole
world, becomes more and more difficult to imagine.

6. It may truly be said that, before the existence of the League of Nations, the national
points of view were practically the only ones of which public opinion had any cognisance in times
- of international crisis, The effect of the Council’s debates being held in public will be, not
only that the opponent’s point of view is likely to become better known in the other country,
but also — more important still — that the official recommendations given by the Council to the
parties will furnish the public in all countries with the means of forming a judgment ; this factor
cottﬂd onljtr help to turn governing circles in the different countries concerned towards a pacific
settlement, .

1 The programme and the resolution of the Assembly are annexed to the present paper.
* The texts of the observations presented by these five Governments are also annexed.
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1t is difficult to belive that the Government of any of these countries would refuse to give full
publicity to the official recommendations of the Council. Indeed, such a refusal would be taken,
not only by foreigners but by the people of the country itself, as very significant evidence of
the real intentions of the Government. It would be a matter of vital importance to any
Government to avoid incurring such discredit. - :

7. Moreover, in proportion as the aithority of the Couricil increases in the eyes of public
opinion, the effectiveness of its action is correspondingly increased, and in this connection it
should be observed that, by attending its sessions at Geneva in person during the last few
vears, the Foreign Ministers of several countries have greatly enhanced the authority of the
Council and the efficacy of its action. ‘ . '

8. It is true that paragraph 7 of Article 15 of the Covenant allows for the possibility of
the Council failing to reach a report which is unanimously agreed to by the Members, other than
the representatives of the parties to the dispute. But it seems probable, in view of the terms
of the Covenant, that, before acknowledging their failure to agree, the Council would seek to
avail itself of the safeguards which the Covenant places so abundantly at its disposal. It
is not impossible, for instance, that the Council would have already suggested the submission
of the dispute to arbitration, or that it would have asked the parties to the dispute to accept
such measures as in its view were best fitted to prevent a resort to violence. Before abandon-
ing the attempt to produce a unanimous report, thus creating a de faclo situation which
would authorise the Members of the League, by the terms of the paragraph of the Covenant
referred to, to ¢ take such action as they shall consider necessary for the maintenance of right
and justice, the Council would have made so many efforts to obtain a settlement that the
Members of the League would be in large measure enlightened as to the real incidence of the
responsibility in case of a failure of its efforts. ° ' '

9. Accordingly, although paragraph 7 of Article 15 contains a gap-from a legal point
of view, nevertheless, from a political standpoint, there is a latent influence for peace in this
freedom of action which it thus threatens to restore to the Members of the League in circum-
stances on which the public opinion of the whole world would be in a position to pass judgment.
The Council would cerfainly be able to take advantage of the situation thus created to make
further efforts on behalf of peace. ' S

10. If, in addition, one considers the engagements undertaken by the States in virtue of
Article 16 and which form the subject of one of the studies presented to the Committee, one is
forced to the conclusion that the Covenant provides the Members of the League of Nations
with a measure of security which it is their duty to develop still further by co-operating resolutely
and loyally for the establishment of international peace. ‘

_ 11. This duty has, indeed, been observed during the last few years by a great number
of States which have concluded special or collective treaties of arbifration and security, This
method of special or collective treaties appears at the present moment to be the only practical
means which can be recommended to States in search of more effective guarantees of security.

12. Those nations which consider that the general measure of security afforded by the
Covenant is inadequate for their needs, and which, more particularly in view of their geographical
situation, feel themselves more liable than others to be drawn into a war in case of a failure of
all the machinery designed to prevent armed conflicts, must at the present moment regard the
conclusion of security pacts with other States in the same geographical area as the only practical
or possible form of supplementary guarantee. Even if the other Members of the League of
Nations cannot give their effective guarantee to such treaties they can at least accord
them their moral support and do everything in their power to facilitate their conclusion, provided
always that such treaties are conceived in the spirit of the Covenant of the League and are
co-ordinated within its provisions. ’ R

13. In the memoranda which now follow, the rapporteurs have endeavoured to avail
themselves of the lessons of experience, at the same time taking into acc¢ount the possibilities
of the present moment They realise that the Committee expects from them neither precise
opinions nor a complete set of solutions, but solely indications and suggestions which may
serve to direct and help its future work. They have been careful to avoid the use of general
and too rigid formule. They have sought material for a solution of these problems exclusively
within the framework of the Covenant of the League of Nations and in harmony with -its
spirit, without proposing any alteration -of the text; finally, they recognise that, in order to
attain the object in view, the work which is contemplated will need to be undertaken with
an earnest desire to increase confidence between peoples and to render the organs of the League
of Nations better able to discharge their duties and obligations.

14. The rapporteurs have thought it desirable to recapitulate the results of their studies
in the form of certain suggestions which will be found at the end of each memorandum under
the title * Conclusions . .

15. In submitting all these practical measures which they feel may help to increase the
guarantees of security arising from the Covenant, the rapporteurs believe that they have carried
out the work with which they were entrusted. -

In submitting their memoranda, they therefore consider that their duties are ended.

16. The rapporteurs desire to take this opportunity of thanking the Committee on Arbitra-

tion and Security for the trust which it has reposed in them, and the Secretariat for the valuable
assistance which it has furnished them in discharging their mission.
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2.

Memorandum on Arbitration and Conciliation
Submitted by M. Hovsti, Rapporfeur.

I. PRESENT POSITION WITH REGARD TO ARBITRATION AND CONCILIATION.

17. This enquiry, undertaken in conformity with the decision reached by the Committee
on Arbitration and Security on December 2nd, 1927, concerns the measures which would make
it possible for the League of Nations to promote, generalise and co-ordinate special or collective
agreements on arbitration or conciliation. The term ¢ arbitration ”, of course, includes the
decision of disputes by the Permanent Court of International Justice, described in the Covenant
as ¢ judicial settlement *’. ,

18. The Assembly resolution of September 26th, 1927, in virtue of which theabove question
is being considered by the Committee on Arbitration and Security, recommended the progressive
extension of arbitration by means of special or collective agreements, including agreements

.between States Members and non-Members of the League of Nations, as a means of extending
to all countries the mutual confidence essential to the complete success of the Conference on
“the Limitation and Reduction of Armaments, and this resolution defines the special task of
the Committee on Arbitration and Security, which is to consider the measures capable of giving

all States the guarantees of arbitration and security necessary to enable them to fix the level
" of their armaments at the lowest possible figures, in an international agreement for the reduction
and limitation of armaments. The purpose of the enquiry to be undertaken is therefore not
scientific or theoretical, but practical ; its aim is to initiate measures which will constitute a
positive contribution towards the creation of a feeling of greater security between the various
States and towards facilitating thereby the ultimate solution of the disarmament problem.

- 19. Arbitration has, from the outset, formed an essential element in the system established
- by the Covenant, which lays down the principle that Members of the League are to refer to
arbitration or judicial settlement those disputes which they recognise to be suitable for such
treatment. The system also defines certain categories of disputes as among those which are
generally suitable for such treatment; it emphasises the obligation of States parties to an
" arbitration procedure to carry out in full good faith any award or decision that may be rendered,
and empowers the Council to propose what steps should be taken to give effect to such an award
- or decision in the event of failure to carry it out. Furthermore, by providing for the creation

of the Permanent Court of International Justice, Article 14 of the Covenant enabled immense

progress to be made in arbitral procedure, as it led to the setting-up of a permanent judicial

’éribunal which offers the highest guarantees of competence and acceptability to the various
" States. :

- 20. The procedure of conciliation is not mentioned in the Covenant, but it has been fully
recognised as being not merely consistent with the Covenant, but as a desirable reinforcement
of the methods of pacific settlement of disputes expressly provided for in the Covenant. In
1922, the Assembly recommended to the Members of the League the conclusion of conciliation
treatie}s:, and drew up a model set of articles which might be taken as a basis for the conclusion
of such treaties.

21. In accordance with the Assembly resolution of September 25th, 1926, dealing with
arbitration, security and the pacific settlement of international disputes, the Council was
invited to offer its assistance, if necessary, for the conclusion of agreements of thiskind. Up
to the present, the Council has not had occasion to help nor has any State applied to it for
assistance. It would be desirable to consider whether this procedure could not be made more
effective and its application facilitated.

22. Simultaneously with the measures which have been taken within the framework of
the League, there has, since the world war, been a very remarkable increase in the number
of treaties for the pacific settlement of disputes which have been concluded between pairs
‘or small groups of States, and the development has been equally remarkable as regards both.
the methods of procedure and the number of the questions considered suitable for treatment
by arbitration or conciliation.

23. The total number of agreements of this kind (arbitration treaties, conciliation treaties,
and arbitration and conciliation treaties) which has been registered with the Secretariat of the
League is eighty-five ! ; these include only a small number of renewals of pre-existing treaties.
The number of States which are parties to the optional clause of the Protocol of Signature
of the Statute of the Permanent Court of International Justice is at present fourteen. To

- obtain an accurate idea of the development which methods of pacific settlement have attained,
it is, however, necessary to remember that there are in existence a number of arbitration treaties
dating from before the world war, which, owing to their date, are not registered with the
Secretariat. Moreover, several treaties have been signed but have not yet been ratified.

! This figure indicates the number of treaties registered on February 1st, 1928. For details, see the 2nd edition
of ¢ Systematic Survey of Arbitration and Security Treaties ” (C. 663. M. 216. 1027. V).
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21. It should, of course, be pointed out that statistics concerning the number of arbitration
treaties in existence are not an accurate measure of the extent to ‘which possible international
difficulties containing elements of danger have been brought within the scope of pacific settle-
ment, because the value of an arbitration treaty, from the point of view of general security,
necessarily depends upon the importance of the States bound by it and the extentto which the
relations between them are liable to endanger the peace of the world.

25. Again, it is perhaps also of interest to note that the absence of special arrangements
for the pacific settlement of disputes between particular States is not of importance from
the point of view of security if those States are so situated that a dispute between them is
hardly capable of producing grave consequences. The smaller States are perhaps always so
situated with regard to distant countries. It follows that the degree of security obtained by
the development of arbitration and conciliation agreements is not measurable by mere com-
parison of the number of existing treaties with the number of treaties which would be necessary

to cover the relations between all the States of the world,

26. The main development in the provisions of treaties for the pacific settlement of disputes
is a greater readiriess to accept arbitration or conciliation — if not for all possible disputes
at least for all those of a juridical nature — and the tendency to abandon traditional reser-
vations or to restrict their scope. At the same time, methods of procedure have been improved ;
the procedure of conciliation in particular is, in its present development, largely a post-war
creation.

o

II. CONCERNING THE DEVELOPMENT OF ARBITRATION.

27. There can be little doubt that the progress of arbitration and conciliation has been
in no small measure due, not merely to the influence of the Covenant and the positive measures
which the organs of the League have been able to take, but also to the active discussion of
these subjects which has been pursued within the organs of the League, particularly in the
Assembly, even where no positive proposals have been adopted. Probably the mere conti-
nuance of such discussions will still exert an influence in the same direction, especially in so
far as it makes the experience of particular States more readily available to other States and
results in the formation of a general consensus of opinion concerning the desirability of parti-
cular methods of procedure. As regards more positive steps which could be taken through
the organs of the League, there are three possible suggestions :

(a) A recommendation directing the attention of Governments to one or more
types of treaty suitable for adoption between two States or limited groups of States ;

(b) The possible extension of these treaties to other States with the consent of the
Contracting Parties ; : :

(¢} The third suggestion is a more ambitious programme, including the negotiation
of a general treaty which would be open to signature by all Members of the League or
generally by all States. :

28. This third suggestion is, in fact, a direct attempt to attain the object indicated in
the Assembly resolution ; it would be a striking expression of the League’s desire to see methods
of peaceful settlement adopted throughout the world. In seeking this solution it will be
prudent to take into account the main difficulties which are, under present conditions, felt
to stand in the way of a system which aims at the final settlement of all disputes by some
pre-established form of procedure.

29. The first difficulty appears to lie in the generally recognised impossibility of treating
all disputes as if they stood on the same legal basis. A distinction must be made between
the disputes of a juridical nature defined in the Treaties of Locarno as those * with regard
to which the parties are in conflict as to their respective rights ”, and disputes of a non-
juridical nature, which may be roughly defined as those due to a divergence of view
between the political interests and aspirations of the parties.

30. Recognition of this distinction leads to the conclusion that proposals for the obli-

atory settlement of all disputes whatsoever by arbitration do in fact involve two different
nds of arbitral settlement. '

. 31. In the case of juridieal disputes, the task of the arbitrator or of the Permanent Court
18 to ascertain and apply the appropriate rule of law. In the case of non-juridical disputes,
the arbitrator’s task goes beyond such a purely judicial function and becomes political, and
even possibly legislative in character. The arbitrators must be authorised to decide ex-2quo

et bono ; and possibly they may have to be invested with quit ial
even by this formule, y quite special powers not covered

] 32, Although, therefgre, there are a certain number of instances of treaties providing
simply for compulsory arbitration in all disputes and empowering the arbitrators or the Per
manent Court to decide ex-zquo ef bono in the absence of an applicable legal rule, it is thought

to be unlikely that a general treaty of this kind would und iti
apDroval of 4 lorae mioeberof pacy of er present conditions secure the



—_g —

33. A second difficulty in the way of the compulsory settlement of all disputes by some
form of previously prescribed procedure is held to be that the acceptance of arbitration as
between any two States is to a large extent a question of mutual confidence. Assuming that
States in general are not at present prepared to pledge their resources to ensure the general
enforcement of arbitration awards, the execution of these awards depends on the good faith
of the parties. Certain Governments therefore find it difficult to accept general obligations
involving the settlement by arbitration of disputes with all other States. A State which takes
this view hesitates to become a party to an arbitration treaty open to the world at large, because
it thereby runs the risk of finding itself bound to settle by arbitration disputes with other
States with which it does not in fact consider that disputes can in all cases be satisfactorily
arbitrated. :

34. Finally, certain Governments have held that, even within the category of juridical
disputes, there may arise differences which, owing to the imperfections or uncertainty of inter-
national law, or the existence of conflicting schools of thought in international law, or the
serious nature of the dispute itself, cannot be effectively settled by a purely legal decision.
It is argued that States act prudently in not accepting obligations which may result in their
being legally bound to do something that may prove to be materially impossible. This
consideration explains the traditional reservations which appear in arbitration treaties.

35.- It may therefore be held that under present conditions any general treaty for the
compulsory settlement of disputes by arbitration which might be negotiated through the League
would, in order to attain the degree of flexibility which the Assembly held to be a necessary
condition for universal acceptance, require either to be restricted to disputes of a juridical
nature or to contain provisions concerning the rules to be applied by arbitrators when dealing
with particular non-juridical disputes.

36. It may be considered that the latter necessity exists even if, as has been suggested, -
the provisions for the arbitration of non-juridical disputes were to take the form of an optional
clause which need not be accepted when accepting the treaty as a whole. It may further be
argued that, as with the optional clause of the Protocol of Signature of the Statute of the
Permanent Court, there should, even as regards juridical disputes, be a possibility of accepting
arbitration for certain categories of disputes only, or of making reservations excluding certain
categories of disputes. There would remain the difficulty mentioned above, namely : that the
universality of the treaty constitutes an objection from the point of view of States which
consider that it is not possible to arbitrate with all other members of the international com-
munity. This objection could be met by permitting reservations under which a contracting
party would state that the convention did not apply to its relatiods with some other
country or countries. It might perhaps be well to consider at the same time the system of
entering into direct undertakings with a greater or lesser number of States. An idea worth
mentioning is that of supplementing the tables in the list of treaties published by the
Secretariat, by placing opposite the treaties of conciliation and arbitration and the names of
the parties a description of the disputes which are in general subject therein to arbitration.

37. In addition to the above reasons for doubting whether a general arbitration treaty
would in fact secure general acceptance, there is an increasing tendency to conclude treaties of
arbitration as between pairs of States or limited groups of States. The diversity of the provisions
of these treaties, both as regards their scope and the procedure and choice of the tribunal,
undoubtedly corresponds to the diversity of the circumstances which govern the relations of
these groups infer se. At the present time, it would seem to be difficult to reduce this varying
practice to one common type.

111, CoNCERNING THE FORMS OF ARBITRATION.

38. In spite of the difficulties which at present stand in the way of a general treaty of
arbitration and conciliation, the system should not be rejected outright. In practice, it is
possible to conceive of various types of treaties which might take the form of either general
treaties or special treaties.

39. Should the Committee on Arbitration and Security consider it desirable to prepare a
model general treaty of arbitration, it would perhaps be well to follow the system of the Locarno
Treaties, that is to say, to provide for obligatory arbitration only in the case of juridical disputes,
leaving other disputes to be settled by a procedure of conciliation, The Swedish draft, which is
founded on this principle, might be adopted as a basis for discussion. It will perhaps be thought
necessary to allow a certain latitude in the matter of reservations, withdrawing certain categories
of juridical disputes from the effects of the arbitration provisions. Were this not done, the treaty
would in fact possess less elasticity than the optional clause of the Permanent Court, which is
already an instrument for the acceptance of that Court’s jurisdiction in all or some of the cate-
gories of juridical disputes specified in the Covenant. It might be desirable to insert a provision
making the treaty applicable only to disputes the elements of which arise after the State in
question has become a party to it, or to permit reservations on this peint. Finally, it appears to
be almost universally admitted that any general treaty should be considered as supplementing
already existing treaties or special treaties concluded between two or more of the parties to it,



and should not apply to disputes covered by such treaties. It would be necessary to consider
whether, and if so how, these treaties, concluded by a certain number of States, could be opened
for accession by other States. .

40. It would be useful if the Committee on Arbitration and Security were to prepare one
or more models of special arbitration treaties. The materials for drawing up such standard
treaties exist in abundance in treaty law. ) :

41. ‘The Assembly, at its last ordinary session, recognised the desirability of exan:lining how
it would be possible to encourage acceptance of the optional clause of the Protocol of Signature of
the Statute of the Permanent Court of International Justice. The discussions on this point did
not, however, lead to any practical proposal. Itis difficult to see what canbe doneby the organs of
the League in this matter, beyond recognising, as they already do recognise, that the development
of the Court’s jurisdiction under the optional clause, as between States which feel able to accept
this clause, constitutes an important application of the principle of arbitration. The optional
clause is not, however, the only instrument under which compulsory jurisdiction can be conferred
on the Permanent Court. The Court can obtain such jurisdiction both under arbitrafion clauses
in general treaties of every kind and-under special arbitration treaties. A suggestion on these lines
is made in the British memorandum. It is also held that a recommendation might be made, to
the effect that general treatics of all kinds should, wherever possible, contain an article giving
the Permanent Court jurisdiction over disputes as to their interpretation of application, and that
special treaties of arbitration should refer juridical disputes to the Permangnt Court rather than
to other forms of arbitral tribunal, A suggestion to this effect is also contained in the British
Government's memorandum. Not merely is the Permanent Court specially qualified to deal
with juridical disputes, but every extension of its jurisdiction strengthens its position, and, at -
the same time, belps to promote uniformity in international law, as it is gradually formulated
by successive decisions. In the matter of non-juridical disputes, efforts might be made to deter-
_ mine, in the light of practical experience, how a tribunal acceptable to the parties could be
set up. : - .

42, The treatment of the question of conciliation depends to some extent on whether an
endeavour is to be made to draft a general arbitration treaty. If so,there can belittle doubt that
provisions eoncerning the conciliation of disputes should be inserted therein, as in the Locarno
precedents and in the Swedish draft. It may also be said that if an attempt is made to prepare
one or more standard arbitration treaties, these drafts, or one of them, should contain provisions
for conciliation. -

IV. CONCERNING CONCILIATION.

43. Even if the Committee should not consider it necessary to recommend a general arbi-
tration treaty, a general conciliation treaty might still be considered. The difficulties arising
from the universality of the freaty are similar, but they are probably less serious than in the
case of arbitration. Oun the other hand, the universal acceptance of conciliation obligations
would mean that disputes which were neither settled by diplomacy nor referred to arbitration
would, before they came to be dealt with by the Council or the Assembly under the Covenant,
have been the subject of full examination with the assistance of neutral conciliators, The
following ideas might be taken as the basis of a system of conciliation :

1. Conciliation would be provided for all disputes, except those for which ‘another
procedure of pacific settlement is provided in other treaties ;

2. The Conciliation Commission should be permanerit. It should consist of five
members, three of whom would be neutrals jointly designated by the parties ;

3. The Conciliation Commission would be notified of a dispute by a request from either
party. It would be bound to finish its work within six months. It would draw up a
repgrg, concerning which the parties would have to give an opinion within a definite
period ; '

4. While the proceedings are in progress the parties should undertake to refrain from
any action which might aggravate the dispute and the Commission of Conciliation might
indicate to the parties the provisional measures which it would be desirable to adopt ;

5. The procedure of conciliation should not affect the rights and obligations of the
Members of the League to lay certain questions before the Council under the terms of
the Covenant. In this case it would be for the Council to decide whether it preferred to
await the termination of the conciliation proceedings or to examine the case forthwith.

Lastly, it might also be useful,in accordance with the suggestion put forward i

s M »10 2 ard in the G
Government’s memorandum, to consider how the force anc{lg gauthoril'zy of the recommendzl"crirtl)g
and proposals resulting from the procedure of conciliation could perhaps be strengthened.
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V. CONCERNING THE CO-ORDINATION OF TREATIES OF CONCILIATION WITH ARTICLE 15
: ‘ : oF THE COVENANT. '

44. At this point attention should be directed to the question of co-ordinating the appli-
cation of Article 15 of the Covenant with that of a general treaty of conciliation. Unless this
question is foreseen in the treaty, there might arise some rivalry of jurisdiction between the
Council, acting under Article 15 of the Covenant, and the Commission of Conciliation, acting
under. the treaty. Under the terms of Article 15, any dispute likely to lead to rupture which
is not submitted to arbitration or judicial settlement must be submitted to the Council;
the article does not exclude the disputes covered by a treaty of conciliation or which form
the subject of eonciliation proceedings in progress. This does not necessarily mean that in such
circumstances the Council would adhere to Article 15 and would not hold that the parties are
bound to comply with the terms of their conciliation treaty. Further, if conciliation proceedings
were in progress, the Council might agree with the principle laid down in the reply to Question
2 given in the report of the Special Committee of Jurists appointed by the Council resolution
of September 23th, 1923. It may perhaps be useful to give this reply in full :

_ “ Where, contrary to the terms of Article 15, paragraph 1, a dispute is submitted to
the Council on the application of one of the parties, where such a dispute already forms
the subject of arbitration or of judicial proceedings, the Council must refuse to consider
the application.

¢ 1f the matter in dispute, by an agreement between the parties, has already been sub-
mitted to other jurisdiction, before which it is being regularly proceeded with, or is being
dealt with in the same manner in another channel, it is in conformity with the general
principles of law that it should be possible for a reference back to such jurisdiction to be
asked for and ordered. ”

45. Most of the conciliation agreements registered by the Secretariat (43 treaties out of 52)
do not mention the application of Article 15. If special provisions on this subject are to be
' inserted in the draft treaty, two solutions are possible ; the request to the Council under
Article 15 must be deferred until the conciliation proceedings provided for in the treaty
have been terminated. A precedent for this will be found in the Treaty between Chile and
Spain, dated March 26th, 1920 (registered as No. 111). Under this treaty the parties cannot
at present have recourse to Article 15, although the Council could probably, under Article 11
of the Covenant, consider the situation existing between these two States. Whether this would
be desirable in all cases, and whether it would be quite in keeping with the system set up by
the Covenant, is a problem which would require very careful consideration. It is to be noted
further that seven other treaties, including the Locarno group, stipulate that disputes shall
be laid before the Council at the request of one of the parties, if the parties do not reach an
agreement within one month after the termination of the work of the Conciliation Commis-
sion ; they do not contain any clause expressly forbidding the submission of requests to the
Council before that date.

46. The other solution would be to include provisions expressly recognising the fact that
the Council and the Conciliation Commission had parallel jurisdiction, but making an effort
to co-ordinate these two jurisdictions. This principle might be followed, the Council being

‘left entirely free to decide whether, in any particular case, it should itself immediately take
cognisance of the dispute to the exclusion of all other conciliation procedure.

47. Doubtless under such an arrangement it would be permissible for each party to the
dispute to imsist that the Council should immediately take cognisance of the matter, thus
excluding, retarding or suspending the conciliation procedure, if that party held that the serious-
ness of the situation or special circumstances justified its action. But this stipulation could
not serve as a pretext to enable one of the parties to resist conciliation procedure arbitrarily
and to the bitter end, nor could it be interpreted as allowing the arbitral powers of the Council
to interfere with 'this procedure, The Council would have to determine whether it would
act on a request for the immediate consideration of the dispute — action which might, for
instance, be justifiable when the procedure before the Conciliation Commission was not only
likely to be abortive but the source of dangerous delay, or when it might decrease the possi-
bilities of satisfactory settlement. We are considering the question from the point of view
of an agreement destined to become universal and to apply to all disputes without distinction ;
an agreement, therefore, under which conciliation will, prima facie, be compulsory in all disputes
likely to be of immediate danger to world peace. It would not be wise to draft an agreement
of this kind in such a way as to exclude in all cases the possibility of submitting a question
to the Council under Article 15 before the conciliation procedure has been terminated. In
certain cases it may be desirable for the Council to consider a question under Article 15, before
any request for an enquiry has been addressed to another organ, when the enquiry itself appears
destined to be long and its success is by no means certain.

VI.

- 48. TFinally, it should be noted that the subject which has just been examined forms only
part of the larger question of the development of security by measures tending to prevent war.
Provisions for the arbitration or conciliation of disputes are, therefore, a natural and necessary
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part of any form of security agreement, whether the agreement be made between a small or a
large number of States. Great as their value in themselves may be, arbitration and conci-
liation attain their highest importance from the point of view of security when, as in the case
of the Locarno Treaties, they form the central element of a security pact.

VII. CONCLUSIONS.

49. With a view to developing .pacific procedures for the settlement of disputes, it is
suggested :
(1) That means be sought to facilitate and make more effective the procedure already

contemplated in an Assembly resolution whereby the Council should lend its good offices
with a view to the conclusion of arbitration and conciliation conventions. (§ No. 21.)

(2) That the Governments be recommended to study one or more types of arbi-
tration and conciliation treaties which might be adapted to the situations of the different

States (§ No. 27).

(3) That means be sought to obtain, with the consent of the original parties, the
accession of new States to treaties already concluded. (§ No. 27.)

(4) That the possibility of general arbitration treaties be studied. (§ No. 27.)

(5) That consideration he given to the distinction between juridical and non-
juridical disputes, with a view to the framing of special rules in regard to procedure and
decisions, so as to facilitate the acceptance of arbitration for non-juridical disputes.
(§§ Nos. 31 and 35.) :

b N\

(6) That, should the idea of a general arbitration treaty be accepted, means be
studied which would enable States to enter into undertakings at their discrefion with a
greater or lesser number of other States. (§ No. 36.) :

At the same time efforts would be made, by the judicious permission of reservations
in regard to disputes, to make the Convention sufficiently elastic to admit of its being
adapted to the special conditions of the different States. (§ No. 39.) ' :

(7) That special attention be paid to conciliation, and that the framing of a general
conciliation treaty be contemplated, even if the idea of a general arbitration treaty should
not be accepted. (§ No. 43.) o ' ‘

(8) That measures be taken to co-ordinate the conciliation procedure laid down
in the separate treaties and the procedure for mediation by the Council in virtue of the
various articles of the Covenant, so that, if action by the Council became necessary, this -
should ensue without obstacle, and that at the same time it should be impossible for the
conciliation procedure to be arbitrarily evaded. (§ No. 44.)

50. Appendix.

DIFFERENT TYPES OF TREATIES.

I. Arbitralion and Conciliation.

All disputes are to be submitted to arbitration.

A. Juridical disputes ; to the Permanent | To the Permanent Court

Court of International Justice, or of International Justice

1. Arbitration {B. Other disputes; to a Tribunal of the » in all cases, or to a
. Hague type, Tribunal of the Hague

, type in all cases.
A. Juridical disputes ; conciliation optional

cge g )} o
2. Conciliation (or compulsory} SR iliati issi
: B. Other disputes ; previous conciliation, Conciliation Commission.
compulsory,
Reservations,

I11. Arbditration and Conciliation.

Certain disputes are to be arbitrated.

o ‘ ‘To the‘Perm'anent Court
1. Arbitration A. Juridical cﬁsp_ute_zs_or . of International Justice
. only certain juridical disputes. or to a Tribunal of the

Hague type.

’ o _ . N Council of the ) Possible reference
2, Conciliation {B. Other disputes. }Eg?;gfgggﬂ } League to Arbitration
of Nations Committee 1

Reservations.

! The parties may decide that, should the Councll fail to arrive at imt
an Asbitration Committee. The yesult s that, wh n the pactice L Tefer the question to
Dnding raoon, Committee, Ther ulumatelyaréach eeél' agreement between the parties is not attained, a solution
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111. Conciliation.

. . Conciliation | Council of the
All disputes {Commission_{ League

_ Reservations.

Vital interests.

Territorial status.

Questions governed by internal legislation.

4. Prior events.

51. The above table, which is based upon an examination of the practice actually followed,
is designed to give a comprehensive survey of the characteristics of treaties relating to arbi-
tration and conciliation. The treaties in question may be reduced to three principal types,
each admitting of variants. :

Of these pacific procedures, only two essential elements have been refained : disputes and
the organ of jurisdiction. ' '

Convention Type No. I is represented by thirty treaties registered with the Secretariat,
All disputes are to be arbitrated. As a rule, two tribunals are mentioned : the Permanent
Court of International Justice for juridical disputes, and a tribunal of the Hague type (that
is, an ad hoc tribunal composed of members appointed by the parties) for other disputes.

Some treaties adopt the Permanent Court of International Justice or a tribunal of the
Hague type for all cases.

Conciliation is generally compulsory for non-juridical disputes and optional juridical
disputes. Certain treaties make it compulsory in all cases. If it is abolished in all cases, there
is simply an arbitration convention.

Convention Type No. 11 is represented by the Locarno arbitration and conciliation treaties.
Juridical disputes are arbitrated, while others are submitted to conciliation,

If conciliation is abolished, there is simply an arbitration system confined to juridical
disputes. This is the system laid down in Article 36 of the Statute of the Permanent Court
of International Justice. : ’

There is the possibility of arbitration being confined to certain juridical disputes, the
latter, instead of coming under one comprehensive head, being specified in detail ; States
would accept arbitration for this or that category of juridical disputes. This system was
discussed at the Second Hague Conference in 1907. .

Convention Type No. III refers only to conciliation. It is represented by a number
of treaties, concluded chiefly by Switzerland and the Scandinavian States.

Reserpations. Reservations may apply to obligations under any one of the three types of
Convention. '

In the treaties registered with the Secretariat, nine kinds of reservations are found. Apart,.
however, from reservations which appear to have fallen into disuse (such as * honour ,
“ interest of third States’’) and very special reservations (such as questions relating to the
war of 1914, constitutional questions), the number of reservations may be reduced to the
four_fairly wide heads mentioned at the end of the table.

O N
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3.°

Memorandum on Security Questions
Submitted by M. Pouvitis, Rapporteur.

52. In this initial stage of the Committee’s work the task of its rapporteur must neces-
sarily be strictly limited. : ] ] . _

First, we have to take a general view of the question, to examine the various treaties a_nd
agreements concluded by the States Members of the League, both between themselves and with
non-member States, on the subject of security, for the purpose of diagnosing the situation as
accurately as possible and obtaining some idea of the present position as regards security..
Secondly, having gained our idea of the present positior, we have to devise ¢ practical measures
by which constructive work can be done at the present juncture on the lines indicated in the
last Assembly’s resolution.

I. PRESENT POSITION IN REGARD TO SECURITY.

53. According to the view now taken by most countries, security consists in.two main -
guarantees : (1) that they will not be attacked by any other State ; (2) that if, nevertheless,
they were so attacked, they would receive prompt and effective aid and assistance from other
countries. o

This is the conception embodied in the Covenant of the League. The two guarantees
mentioned are to be found, more particularly, the one in Article 10 and the other in Article 16
of the Covenant. ' h

54. The degree of security thus provided, however, is not generally regarded as adequate,
because the guarantees on which it rests are left indefinite in their principle and uncertain in
their application. Moreover, to diminish still further the degree of security provided under
the Covenant, there is the unanimity rule, which controls the Council in setting the guarantees
in motion ; for if unanimity is not secured, force may still lawfully be resorted to.

Thus security under the Covenant is subject to too many elements of uncertainty for States
which feel themselves threatened to be able to decide, in the present situation, to diminish
to any considerable extent the guarantees which they find in their armaments.

55. As a remedy for this, a supplementary general agreement has been suggested to fill
up the gaps in the Covenant and enhance the efficacy of ifs provisions. Two attempts have
been made to establish such an agreement. They were, however, unsuccessful, because it was
felt that the scope and the uhiformity ol the guarantees were not suited to the present variety
of conditions and the fluctuating nature of international relations.

56. At the same time, the investigations and discussions that took place on these occasions
throw a fuller light on the complexity of the problem, and enable everybody to realise the nature
of the bonds by which security is linked to disarmament on the one hand, and on the other
to arbitration in its widest sense of procedures for pacific settlement, It is now regarded as
a twofold axiom that: (1) there can be no disarmament without security, and (2) there can be
no security without arbitration. ‘ '

It is more and more clearly recognised that the relation between disarmament and security
is not one of subordination, but of co-ordination ; neither is less important than the other,
and their progress must he equal and simultaneous.

The same applies to security and arbitration. Arbitration is an essential factor in security,
and is parallel to it in the same way as security is parallel to disarmament. Thus every advance
in arbitration is anincrease in security, and in the possibility of limiting and reducing armaments.

57. Failing a general agreement, which was for the time being impossible, an endeavour
was made to find additional guarantees of security in separate agreements, so linked together
as to form a coherent whole consonant with the spirit of the Covenant of the League and operating
in harmony with the organisation which the Covenant sets in motion.

58. In this direction rapid progress has been made. .
. There are now in force 85 treaties of conciliation or arbitration, or conciliation and arbitra-
tion combined, which are registered with the League, and most of which embody the ideas -
advocated by the League. Among these there is one collective treaty binding four States.

These treaties engage 38 countries, 24 of which are in Europe. Moreover, 14 States (12in Europe)

are bound by the optional clause concerning the compuls jurisdicti
o ot oot optinal cl g pulsory jurisdiction of the Permanent

There are 12 separate treaties of non-aggression, three agreements embodying unilateral
guarantees, and three agreements regarding unilateral respect for the political independence and
territorial mteg'nty of certain countries ; most of these treaties are collective.

There are 15 treaties of political co-operation not amounting to alliances or guarantees; there
are three agreements establishing neutral zones; and there are 15 separate treaties of guarantee -

! This figure indicates the number of treatles re%Ls

of “ Systematic Survey of Arbitration and Security catios o (ocumads o goaidy For ez \3‘;" the 2nd edition

reaties”’ (document C. 663. M. 216, 1927
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in the form of alliances, military agreements, or pacts of friendship and co-operation, and
one collective treaty of non-aggression and guarantee among five States,

The great store of information collected by the Secretariat, with a diligence and zeal for
which we are greatly indebted, gives some idea of the nature, the scope, and the practical value
of the engagements entered into hy the various countries concerned in this immense network of
treaties.

It would be interesting to see these engagements represented, particularly on a map of
Europe, by lines of various shapes and thicknesses joining the capitals of the contracting States.
Such a map would present, in regard to arbitration and security treaties, a picture similar to
that which Europe offered at the beginning of the development of railway and telegraph systems.
It should here be observed that the increase of security in Europe carries with it a like increase
in other parts of the world. : -

59. Most of these agreements, being due to the impulse given by the League in the matter
_of arbitration and security, follow certain common lines. Some of them, however, make no
suggestion as to the co-ordination of their systems of mutual assistance with the procedure
.under the Covenant, and more particularly with the action of the Council in an emergency.
This is not true of the Locarno Agreements and those which follow the same lines.

60. The treaties now in force form a system which is too involved, too complex, and in
some respects too uneven, for the supplementary guarantees of security which they add to
those provided by the Covenant to be measured with tolerable accuracy.

In order of importance, they fall into eight main classes :

. (1) TRegional collective agreements for non-aggression, pacific settlement and mutual
assistance ; .

(2) Separate agreements of the same nature ;

(3) Agreements for non-aggression ; ,

(4) Collective.agreements for conciliation; arbitration and judicial settlement ;
(5) Separate _a'gfeements of the same nature ;

(6) Arbitration agreements ;

(7) Conciliation agreements ; _

(8) Agreements for simple political co-operation.

61. In each of these classes the practical value of the agreement varies with the nature
of the contracting parties. Its value is greater if the relations between the parties are such
that disputes capable of causing a rupture might he anticipated, than if their relations have
long been friendly and are unlikely to be seriously disturbed.

62. The value of any agreement, however comprehensive and however important as
regards the nature of the parties, is essentially relative, for the efficacy of the security which
it appears to give to the parties will, in actual fact, depend largely on the position, as regards
security, of other countries linked with them by ties of ¢ solidarity of a geographical or other
nature . The security of the former varies as the security of the latter. Consequently, the
security of both can only be guaranteed in practice —failing a general agreement —by a series
of regional pacts completing each other and forming a harmonious whole within the framework
of the League of Nations, whose system of protection would thus be amplified and reinforced.

" Until such a position has been secured, the security of certain States will remain too precarious
for them to be able to consent to any appreciable reduction of their armaments. .

- 63. Though the regional and separate agreements at present in force may not give the
States which have concluded them all the security they desire, it cannot be denied that they
do add certain guarantees to those provided by the Covenant of the League. To realise this
it will suffice to compare the situation they have brought about with the situation scarcely
six years ago, at the time when by its famous Resolution X1V the Third Assembly made absolutely
clear the interdependence of disarmament and security. Each one of the numerous arbitration
and security agreements which have been concluded since that time has placed in the path

- of war an obstacle which, slight, even imperceptible as it may be, is nevertheless of some value
for the consolidation of world peace. :

64. But to provide a picture of the present situation in regard to security the facts already
stated are not sufficient. A psychological factor must also to some extent be taken into account.
Security consists in the absence of any danger of aggression ; but there are two ways of judging
of this absence of danger. It may be regarded from the objective point of view of the reality
or unreality of the danger, or from the subjective point of view of the feeling of the country
concerned that it is or is not secure. Now it is not sufficient for third parties to realise that
the circumstances of a certain country are such that no real danger threatens it. That country

.itself must feel the same ; from its point of view, security is life ; it cannot be expected to
disarm if it feels exposed to a threat of aggression.

In the last resort, therefore, what is necessary is to implant and develop in every country
that confidence without which nothing can be done. Arbitration and security agreements
are a stgp in this direction, and their conclusion should therefore be encouraged and their scope
enlarged, : : .



II. PRACTICAL MEASURES FOR INCREASING THE GUARANTEES OF SECURITY.

65. There is only one possible way of endeavouring to increase the guarantees of security,
and that way consists in the conclusion of separate agreements or regional pacts of non-aggres-
sion, of pacific settlement of disputes and mutual assistance, or of non-aggression only. The
more logical and the speedier method —the conclusion of a general treaty. binding on all States
Members of the League — must, for the time being, be excluded. After the two pnsucc_essful
attempts made in 1923 and 1924, it would be not merely useless from the practical point of
view, but dangerous to the prestige of the League, to make a third attempt ; for the objections
raised to the earlier attempts still exist. ) ] :

As between separate agreements and regional pacts, the latter appear in every respect
preferable. They can be better and more easily brought into line with the Covenant system,
and, consequently, they help more to increase the guarantees of security. ‘

It is essential to add that this increase in the guarantees would benefit not merely the
contracting parties, but indirectly, in varying degrees, every country in the world.

66. - The task of the rapporteur was primarily to consider the problem of security from
the point of view of the application of regional pacts. He must, however, stress the point
that these pacts are necessarily based on mutual confidence and the sincere desire of all contract-
ing parties to develop mutual co-operation. It is not for the rapporteur to make suggestions
regarding the preparatory work in the political field, and for the promotion of a better under-
standing between the peoples which would have to be undertaken fo this end, nevertheless
this appears to him to be an essential part of the work of pacification.

67. The best method of encouraging the conclusion of as many regional security pacts
as possible would seem to be to bring light into the minds of peoples and Governments by
demonstrating the benefits which would accrue to their national interests, and to give them
every inducement, by offering them models which they could adopt wholly or in part, and
which they could combine and adapt as required to the peculiar circumstances affecting the
countries In any given area. C :

No obligation would thereby necessarily be assumed by the States Members of the League.
The sole aim of their co-operation would be to establish model treaties which each of them would
then be free to take as a basis in any negotiations with its neighbours. :

68. It would seem desirable that these models should be made as flexible as possible,
alternative formul# with one or more variants being proposed for most of their clauses. The
question of security is, after all, essentially plastic ; its aspects vary in different places, and its
guarantees in different circumstances. o '

It will be natural, however, to give primary consideration to Europe; for it is in Europe
that the benefit will first be felt from the suggested system. It is there that the need of greater .
security is now most keenly felt ; and it is European countries that offer the most recent
experience in treaty-making, which will have to be taken as a guide. '

69. In this respect, the Committee will base its work on that already done by the League.
Its results will have to be adjusted to the new needs which came to light during the sittings
of the Preparatory Commission. The draft Treaty of Mutual Assistance of 1923, the Protocol
of 1924, the Rhine Pact of 1925, and the later agreements based upon them, will furnish the
general framework for the model treaties -of security., ' '

70. 1In these model treaties, provision has to be made for the best possible settlement
of the various questions whose solution may help to assure the countries in any particular-
area of the highest degree of security at present conceivable., ‘

Among these questions there are three which are so essential that they should always
be dealt with in a regional security pact, if it is to achieve its object. These questions are:
(1) the exclusion of recourse to war ; (2) the organisation of pacific procedures for the settlement
of all disputes; and (3) the establishment of a system of mutual assistance, linked with the
functions of the Council of the League. : :

To each of these questions there are attached certain complementary questions, in parti-
cular : to the first, the question of demilitarised zones ; to the second, that of the refusal to
accept a pacific settlement or to carry out the decision arrived at; to the third, that of the.
organisation of economic, financial and military assistance.

Four other subsidiary questions deserve study with a view to enhancing the practical
value of the models contemplated. They are: (1) the connection between regional pacts and
the reduction of the armaments of the contracting countries ; (2) the accession of third States
and their possible guarantees ; (3) the co-ordination of each regional pact with the others and .
with the Covenant of the League ; and (4) the guaranteeing of the territorial integrity of the
contracting parties. _ o

On each of these ten questions — which do not, of course, exhaust the subject — the
following suggestions are submitted for the Committee’s consideration : ’

71. Ezxclusion of resort fo war. — The condemnation of aggressivé war, already implied
in the Covenant (Article 10), and considered by the Assembly on various occasiong in I1)923
an& 1924£ewas p;:bhcl)lr1 proclfalmedzrllthe ?ﬁsembly‘fesolution of September 24th, 1927, as tending
“ to create an atmosphere of general confidence calculated to facilitate th
undeftaken with a view to disarmament ”, I © progress of the work

It will therefore be essential to set down this condemnation at the head of every regional
security pact, and to deduce the corollary that the contracting parties “ mutuallyrgndeglrtake
that they will in no’case attack or invade each other or resort to war against each other *'.
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This is the formula employed in the Rhine Pact and in various separate agreements based
upon it. It might well be suggested as a model to be followed in future regional pacts, for it
is very comprehensive and perfectly clear. If it were desired to express the same idea more
briefly, use might be made of the formula of the Geneva Protocol (Article 2) : ¢ the signatory
States agree in no case to resort to war . :

In any event, however, it will be essential to make it quite plain that the condemnation
relates only to aggressive war, by specifying that force may still be resorted to for purposes
of legitimate defence, in the application of Article 16 of the Covenant, in execution of a decision
of the Assembly or Council of the League, or when action is undertaken, in virtue of Article 15,
paragraph 7, of the Covenant, against a State guilty of aggression. The formula employed
in this connection by the Rhine Pact (Article 2) and the separate agreements modelled upon
it is to be recommended, for it could hardly be further condensed. The formula of the Geneva
Protocol would be unsuitable to a regional pact, because it does not mention the hypothesis
of Article 15, paragraph 7, which was necessarily excluded from the system of the Protocol.
In a regional pact, the clause embodied in Article 15, paragraph 7, might, it is true, as we shall
see later, be waived in disputes between the contracting parties. It would, however, neces-
sarily have to be applied in disputes-between one of them and a third party, in whichit would
continue to operate. In such a dispute, if the Council is not unanimous, the contracting
party involved in the dispute has the right to take such action against its adversary ‘ as it
shall consider necessary for the maintenance of right and justice . It is important that each
of the other confracting parties should be able to reserve the right to make use of the same
latitude in accordance with its interests: '

72. Demilitarised zones. — The establishment of demilitarised zones between the territories
of the States parties to a regional security pact, or some of them, might in principle be recom-
mended as a measure calculated to prevent aggression and to facilitate the determination
of the aggressor, should this become necessary.

. In view, however, of the variety of conditions, no rigid rules should be proposed ; the
-greatest elasticity is necessary in this matter. Account should be taken of the configuration
of the various frontiers, the relative size of the countries concerned, and the lessons to be
drawn from the customs of the neighbouring countries. There may be cases in which the
establishment of a demilitarised zone is impossible in practice.
’ There should be the same elasticity in the regulation of any demilitarised zones that the
States concerned might desire to establish, particularly in regard to the temporary or per-
manent supervision which the contracting parties might ask the Council of the League to
" organise. , .

Violation of a demilitarised zone should not in all cases be treated as equivalent to a
resort to war., Its degree of gravity depemds on circumstances. It would be for the Council
to judge, and to prescribe the measures to be taken in order to ensure the observance of the
engagements given. . :

II1. ORGANISATION OF PAcIFIc PROCEDURES.

73. The exclusion of the resort to war as a means of settling disputes necessarily implies
an undertaking to settle them by pacific means. That is the rule established by the Rhine
Pact and the separate agreements based upon it. It is also the corollary drawn by the Assembly

" resolution of September 24th, 1927, from the condemnation of wars of aggression. Inevery-
regional security pact, therefore, pacific procedures, to be followed in the event of a dispute,
must be arranged for. )

In this matter various systems are established in practice. There is the system which,
by making arbitration compulsory without any restriction, enables a final settlement of the
dispute to be reached in every case ; and there is the system which, combining arbitration
(limited to certain classes of dispute) with conciliation and mediation by the Council, leaves
the. dispute unsettled if the Council cannot attain unanimity.

74. In order that the model regional security pacts may be as flexible as possible, it would
be better not to lay down that the acceptance of a more or less comprehensive obligation to
arbitrate is indispensable. Such a provision might be difficult to carry out if the number of
States contemplating the conclusion of a regional pact were fairly large ; the relations of each
of them with the others might not in all cases be the samé, and consequently a uniform rule
would be ill adapted to their diversity. This should not form an obstacle to the conclusion
of the pact. It would be sufficient to stipulate that all disputes between the contracting
‘parties should necessarily be settled by some form of pacific procedure — conciliation, arbi-
- ‘tration, judicial proceedings, or, if necessary, mediation by the Council — without specifying
the respective spheres in which_ each of these procedures should be applied. The necessary
details might be given in special conventions already concluded, or others which each of the
contracting States would be free to conclude collectively or separately with all the others or
with only some of them. The essential point is that the security pact should be capable of
operating, even in the absence of any such convention.. All that would be specifically provided
would be that any dispute, of whatever nature, which might arise between two or more con-
tracting parties would be dealt with by conciliation or arbitration, in accordance with the
previous engagements of the parties or the rules which they might agree upon in each case,
‘and that, in the absence of any previous engagements or special agreement, or failing any
award or arrangement as the result of conciliation proceedings, the question would necessarily
be laid by one of the parties before the Council of the League.
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It would then be understood that, if all other pacific procedures failed, the parties should
submit their dispute to the Council. It would remain for them to indicate in the regional
pact the details of these procedures and, in particular, the time-limit after which, failing any
resort to arbitration or conciliation, the question would have to be laid before the Council,

On the other hand, it may be worth considering whether it would not be expedient to’
ensure that this undertaking to settle all disputes by pacific means should be made as effective

as possible in practice.

75. The question which arises is this: If there were no provision for resort fo the Council
except under Article 15 of the Covenant, there would be a risk-of the dispute being left unsettled
if the Council were not unanimous. This is the position under the Locarno system. In practice,
however, the risk is not serious, owing to the guarantee by third Powers. In future regional
pacts, in which there would not necessarily be any such guarantee, the case would be different ;
the undertaking not to resort to war might become precarious if a serious dispute were left
long unsettled. It might, therefore, be -wise to take steps to obviate this contingency.

At first sight, it might be thought reasonable to recommend that the contracting States
should stipulate that, in the event of a resort to the Council, they undertalge_ to hold the
latter’'s decision as final and binding in their mutual relations, even if the decision were only
reached by a simple majority or a specified majority. -

A precedent for this system is to be found in the Convention of October 20th, 1921, regarding
the neutralisation of the Aaland Islands, which, after maintaining the principle of unanimity
in the case of the Council’s being called upon to pronounce as to the violation of its provisions,
adds (Article 7) : « if unanimity cannot be obtained, each of the High Contracting Parties
shall be entitled to take any measures which the Council, by a two-thirds majority, recom-
mends . - o

This solution seems, however, open to a serious objection. Majority decisions of the
Council, even if accepted by the parties as binding, would still, under the Covenant, have
no legal effect on the other States Members of the League. Consequently, a war undertaken in
contempt of such a decision would be lawful in their eyes under Article 15, paragraph 7, and
would not be covered by the provisions of Article 16. .

Another solution should therefore be found which, while ensuring that a final decisien
should be reached in every dispute, would not form an obstacle to the application of Article 16,

Without expressly recommmending their adoption, one of the following suggestions might
serve as a basis : : ) _ i

(1) It might be agreed that the Council should take a decision by a bare majority.
or a specified majority, but in the capacity or arbitrator. This decision, being equivalent
to an arbitral award, would be covered by Article 13, and hence by Article 16, of the
Covenant. ' .

A precedent for this would be provided to some extent by the Treaty of Lausanne in
the Mosul affair. - .

(2) It might be provided that when, in the absence of any organised system of arbi- -
tration between the parties, their dispute came before the Council, the latter should first -
proceed to act, in virtue of Article 15, the parties undertaking to accept its unanimous
decision as final and binding upon them. Should the Council fail to reach unanimity, it
would refer the dispute to a body of arbitrators, having first determined by a bare majority
or a specified majority the constitution, procedure and powers of such body. In every case,
therefore, in virtue either of Article 15 or of Article 13 of the Covenant, there would be a
final decision, any violation of which accompanied by resort to war would undoubtedly
come under the provisions of Article 16. :

76. Refusal to follow pacific procedures or fo execute a decision reached. — This contingency .
must be provided for, in order to ensure that the undertaking referred to in the preceding para-
graph shall be effective. It must be assumed, in this case, that the recalcitrant State continues
nevertheless to maintain a pacific attitude, since if it resorts to force it will at the same time be
violating its obligation in regard to non-aggression, thus creating the hypothesis which will be
examined in due course. . :

Passive resistance should involve a sanction proportionate to its degree of gravity. Asin the
Geneva Protocol (Article 4, paragraph 6), followed by the Rhineland Pact (Article 5), so here it
would be expedient, in conformity with the spirit of the Covenant, to adhere to the rule laid down
at the end of Article 13 : the question will be brought before the Council by the other party to
the dispute. The Council will begin by exercising all its moral influence to persuade the recal-
citrant State to respect its undertaking. Should it prove unsuccessful, it will propose what steps
should be taken. The high contracting parties would be bound to conform to such proposals.

77.  Domestic jurisdiction. — It is important to consider what provision should be made in
the model security treaties for the rule laid down in Article 15, paragraph 8. In the absence of
any Stlpul?tl()n, itis certa_m thqt if the assertion of domestic jurisdiction were submitted either to
the Council or to international judges, and were recognised to be well founded, the dispute would
remain unsolved. This would. mean a gap — at first sight serious. It would not really constitute
a direct menace to peace, since resort to force would still be prohibited : a State which was
unsuccessful in obtaining a material settlement of its claim through its adversary’s domestic
jurisdiction having been recognised would nevertheless be obliged to maintain a pacific attitude.
It would have to content itself with the general resources provided by the other articles of the
Covenant of the League, in-the hope of arriving in time at a settlement. If its growing
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impatience drove it to acts of violence, it would have to expect legitimate defence on the part of
its adversary and armed intervention on that of the other contracting States.

It is certainly not in the interests of peace to strain the patience of States who consider them-
selves victimised by the pressing of their rivals’ rights; it is therefore desirable that, in the rela-
tions between countries bound by a regional security pact, it should always be possible in case of
dispute to obtain a decision on the substance of the question. But it has to be admitted that in
the present state of international law and international morality the complete renunciation of
the rule laid down in Article 15, paragraph 8, would be attended by more drawbacks -than
advantages. Prudence, therefore, recommends that it be maintained. In order to give it greater
elasticity in application, however, reference might be made, as in the Geneva Protocol (Article 5),
to the rule prescribed in Article 11 of the Covenant. It would thus be understood that when, on
examination, a dispute is recognised as coming within the domestic jurisdiction of one of the
parties, those concerned should be fully entitled if necessary to demand that action be taken
by the Council or the Assembly.

If, however, some of the States contemplating the conclusion of a regional security pact

'should desire in their relations with one or other of their co-contractors to renounce wholly or in

part, with or without conditions, the protection afforded them by the rule of domestic jurisdiction,
it should be legitimate for them to do so in special arbitration or conciliation conventions, if they

. undertake not to plead the said rule in specific contingencies either before the judge or before the

Council. - :

78. [Establishment of a system of mulual assistance. — The undertaking to refrain from
aggression and to adopt pacific procedures in every case requires, in the interests of security, that
the contracting parties shall be bound to offer one another guarantees against the violation of the
undertakings entered into. The possible extent of this obligation in the event of refusal to follow
pacific procedures or to execute a decision has already been explained in paragraph 75.

The question now calling for consideration is that of assistance in the case of a resort to
force. By assistance should be understood immediate and unstinted help offered by the contrac-
ting parties to any one of their number who may be the victim of unprovoked aggression, so as
to enable that State to vanquish the aggressor and to safeguard its political independence and
territorial integrity. :

Two main questions call for examination : (a) the determination of unprovoked aggression ;
(b} the nature and extent of the assistance due to the victim of such aggression.

. - 79. Determination of unprovoked aggression. — The studies pursued for the past six years
by the League of Nations have demonstrated the extreme complexity of the question, which
must be viewed in two aspects : unprovoked aggression must first be defined ; it must then be
established. ,

Considered from a general standpoint, the definition of unprovoked aggression presents real
difficulties, as indicated in the memorandum on Article 10 of the Covenant submitted to
the Committee on Arbitration and Security. -

- For the purposes of a regional security pact, however, it would appear to be relatively
simple. It is sufficient to say that the term  aggressor’’ shall be applicable to any contracting

‘State that resorts to force in violation of the undertakings entered into by it in the regional pact ;

for example, if it offers armed resistance to a final decision.

To establish unprovoked aggression is, however, very difficult, since once hostilities have
begun it is not always easy to say with certainty which of the belligerents first resorted to force.

Two systems have been recommended : the first — unanimous decision by the Council,
exclusive of the representatives of the belligerent parties — was proposed in 1925 and adopted at
Locarno ; the second — the automatic designation of the aggressor on the basis of presumptive
evidence remaining valid until discounted by unanimous decision of the Council — formed the
basis of the Geneva Protocol (Article 10).
he Both are open to grave objections, which are so familiar that there is no need torecall them

ere.
As a way out of the difficulty, serious consideration should be given to an idea which was

| mentioned subsidiarily in the Geneva Protocol (Article 10) and was brought up again by the

French delegation in the memorandum submitted by it in 1926 to the Preparatory Disarmament
Commission.

The solution suggested was to empower the Council, should it not reach unanimity as regards
the determination of the aggressor, to order the belligerents to observe an armistice, the condi-

-tions of which it was to fix by a two-thirds majority, and to agree that any belligerent refusing

to consent to such armistice or violating it should definitively be regarded as the aggressor.

This system might in principle be incorporated in a regional security pact, but the question
as to whether the Council could decide in all cases by a majority vote calls for the closest consi-
deration, as it is essential that that decision should be in perfect agreement with the spirit
and mechanism of the Covenant.

80. Flagrant aggression. — It has to be considered whether this rule should not, like
the Rhineland Pact, admit of exception in the case of a flagrant violation of the mutual under-
taking in no circumstances to resort to war. Under the Locarno system, the guarantee becomes
binding and operative directly aggression has been established by the Council, when the latter
is applied to by one of the contracting parties. It is, on the other hand, optional in the case
of flagrant violation of undertakings entered into before intervention by the Council, in the
sense that the guarantors reserve the right themselves to judge of the genuineness of the pro-
vocation and the urgency of intervention on their part.

This system, which is quite appropriate to a situation such as the Rhineland Pact had in
view, might be adopted in pacts relating to areas where the situation is analogous.
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81. Organisation of economic, financial and military assistance. — In addition to the
adaptation to regional pacts of the rules at present contemplated for financial assistance and
the measures that might be taken in virtue of Article 16, the regional agreerr_lents might, so
far as concerns military assistance, enable the final paragraph of the resolution adopted by
the 1927 Assembly to be put into effect. ) .

This paragraph refers to ** an invitation from the Council to the several States to inform
it of the measures which they would be prepared to take, irrespective of their obligations under
the Covenant, to support the Council’s decisions or recommendations in the event of a conflict
breaking out in a given region, each State indicating that, in a particular case, either all its
forces, or a certain part of its military naval or air forces could forthwith intervene in the conflict
to support the Council’'s decisions or recommendations . .

As the British Government has observed, ¢ it seems probable that States may well hesitate
to indicate precisely what measures they would be prepared to-take in hypothetical contin-
gencies ; nor, for fear of increasing tension, or of creating it where none exists, are they likely
to be willing, except in mutual agreement, to describe the contingencies in which they would
be ready immediately to bring part or whole of their forces to the support of the Council’s
decision or recommendations. The most effective way of establishing such mutual agreement,
and of placing it on record, is by the negotiation of a formal treaty ”. In this connection
the British Government recalled that « His Majesty’s Government in Great Britain have
adopted this method in the Treaty of Locarno, by which they have engaged to bring the
whole of the forces of the couritry to the support of the League’s judgment in certain definite
contingencies . : ,

82. Aggression by third Stales. — The question of aggression has hitherto been considered
simply when one of the contracting parties is the victim of another contracting party. It
would perhaps be expedient, in order to increase the value of regional pacts from the point
of view of security, to provide for the case of aggression against a contracting party by a

. third State, whether a Member of the League or not.. This extension of the mutual guarantee
might perhaps give rise to such objections as may be deduced from the observations made in
the German and British Governments memoranda. But it might be proposed as a useful
variant to States which are prepared to accept it and could make provision for it, with a view
to such a contingency, on the basis of Articles 15 and 16 of the Covenant, in the case of a
third party, Member of the League, and Article 17 in that of a non-Member third party.

In any case, failing an extension of the mutual guarantee, in the event of aggression by
a third State, it should be clearly specified in the regional pact that the contracting parties
are bound towards any one of their number who may be attacked by a third State in no
circumstances to assist the aggressor. ’ ' _

83. Re-establishment of peace after aggression. — It would be expedient, in regional pacts,
to include a reservation as to the Council’s right of examination in regard to the cessation
of active mutual assistance and the re-establishment of normal relations, and also to the
reparation due by the aggressor.

84. Connection belween regional pacts and disarmament, — The idea of such a connection
has formed the basis of the League’s work on security. It is to be found in the Draft Treaty
of Mutual Assistance of 1923 (Article 2) and in the Geneva Protocol (Articles 7, 8 and 21, paras.
9-8). It might be well to consider whether it should not be taken up again in the model security
treaties, which are designed for the very purpose of facilitating and preparing for a general
agreement on the reduction and limitation of armaments.

Provision might be made in them for three series of stipulations :

(a) A contracting party which was the victim of unprovoked aggression would
be entitled to the promised assistance only on condition that it had conformed to the
general plan framed by the League of Nations for the reduction of armaments,

(b) On the lines of Article 7 of the Geneva Protocol, in the event of conflict between
two or more contracting parties, any increase in armaments or effectives that might modify
the position laid down in the plan of reduction and also measures of mobilisation and,
generally speaking, any act calculated to aggravate or extend the dispute, might be
prohibited. )

(¢) It might be added that any violation of the above-mentioned undertakings could
be brought by any one of the contracting parties before the Council, which would have
to examine it and, if necessary, to order the enquiries and investigations to be held, and,
should an offence be established, to take appropriate measures for the removal of the
cause and the safeguarding of peace.

85. Accession of third States. — 1t is in keeping with the spirit of the League of Nations
that regional treaties, considered in relation to the Covenant as supplementary agreements,
should be open to accession by third parties. The Draft Treaty of 1923 (Article 7, paragraph 4)
and the Geneva Protocol (Article 13, paragraph 3) both contained this principle. But whereas
the second admlt,ted free accession by any State Member of the League, the first restricted
it to the contracting parties to the Treaty of Assistance and made it conditional on the consent
of the States signatories to the special agreement.

. Asregards possible regional security pacts, the question arises whether : (1) they should
in principle be left open, (2) accession should be open to all third States without distinction,
to third States Members of the League of Nations, or only to adjacent third States Members
or non-Members of the League, and (3) accession should be free or subject to certain conditions.
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As regards the first point there would appear to be no possible doubt : the object in view
will be more successfully achieved by open than by limited pacts.

With reference to the second point, the same reason seems to militate in favour of the
admission of all third States Members or non-Members of the League.

As regards the third point, accessions without the consent of the contracting parties
could hardly be admitted since reciprocity in the matter of undertakings necessarily presup-
poses in the States affected a certain degree of confidence which may possibly notexist as between
a third Party desirous of acceding and all the contracting parties.

At most it might be admitted that, in order to preclude arbitrary refusal of the necessary
consent, the Council should exercise a certain moral control in the matter. It might be possible
to provide that the application for accession should only reach the contracting parties
through the Council, which, taking all the circumstances into account, could, if it thought
fit, attach its recommendation when forwarding the application to the States.

86. Guarantee by third Sfafes. — It is conceivable that third States, while unwilling to
accept reciprocity in the matter of undertakings, might wish for various reasons to strengthen
the efficacy of a regional pact by offering the contracting parties their guarantee, in accordance
with the Locarno predecent: Their offer might be made before or after the conclusion of the
regional pact. In either case its acceptance must depend upon the consent of all the parties
concerned. In view, however, of the undoubted utility of third party guaranteesin consolidating
peace, it would be well to facilitate their acceptance by providing some procedure which would
ensure that such guarantees did in fact consolidate peace.

It would accordingly seem expedient to provide that the third guarantor would have to
accept in its entirety the system of assistance agreed upon between the contracting parties.

_~ 87. Guaranteeing of the terriforial integrity of the contracting .parties. — It may perhaps
be questioned whether in regional security pacts the reciprocal undertaking in regard to non-
aggression should be accompanied, as in the Rhineland Pact, by an individual and collective
guarantee to maintain the territorial stafus quo represented by the existing frontiers between
the contracting States. N

This is desirable but not essential. There might be cases when to require a guarantee in
regard to tferritorial integrity would constitute an obstacle to the conclusion of the regional
pact, for any State belonging to the area in question might mistakenly see in this guarantee
a crystallisation of the existing frontiers which it was not prepared to accept.

It would appear expedient, therefore, not to make this guarantee an essential condition
of the regional pact. '

In order to create between the contracting parties the confidence which should colour their
relations, it would be sufficient to incorporate in the regional pact the ideas tobe found in the
Preamble to the Arbitration Treaty between Germany and Poland signed in 1925 at Locarno,
namely that sincere observance of pacific procedures permits of resolving any conflicts that
might arise, that respect for the rights established by treaty or resulting from the law of
nations is obligatory for international tribunals, and that the rights of a State cannot be
modified save with its consent. This would emphasise the spirit of legality which the parties
would promise to observe in their reciprocal relations, avoiding all moral or political
subterfuge or pressure. .

88. Co-ordination or regional pacts inter se and with the Covenant of the League of Nations. —
The need for this double co-ordination is manifest. If regional pacts, following on one another
in the various parts of the world and more particularly of Europe, are to constitute the elements
of a general system of security and hence promote the consolidation of peace, it is essential that
they should be linked up with one another and bear a coherent and unbroken relationship to
a comprehensive scheme in effective harmony with the Covenant, which represents the common
law of Members of the League.

(a) In order to ensure this double co-ordination, it is expedient that regional pacts should
provide for intervention by a regulating body whose jurisdiction would be recognised and accep-
ted by all the States concerting in this conventional movement. Only the Council could perfom

.such a function. N '

: As regards the manner in which it might exercise its powers of co-ordination, Article 7
of the Treaty of Mutual Assistance of 1923 supplies a model which might be followed with
advantage.

Before registration, regional pacts would be examined by the Council from the point of
view of their conformity with the Covenant and their connection with other regional pacts
already concluded. The Council could, if necessary, suggest changes in the text of pacts
submitted to it. _

"The Council’s powers should also apply to the duration of regional pacts ; Article 8 of the
Rhineland Pact furnishes a useful precedent. It might be provided that such pacts should
remainin force until, on the application of one of the high contracting parties, duly notified
to the other signatory Powers three months in advance, the Council by a majority of at least
two thirds should declare that the League of Nations offers the high contracting parties
adequate guarantees, the pacts in question then ceasing to have effect on the expiry of one
year from that date. ‘

(b) It is natural, in the second place, that the parties should themselves co-ordinate the
regional agreements with any special agreements they may have concluded previously. They
coul((ii, if necessary, avail themselves of the good offices of the Council to facilitate such
coordination.
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(c) Lastly, another point calls for attention. The development of regional security pacts,
in addition to its many advantages, is attended by one serious drawback which requires to be
remedied. This is the regrettable possibility that the contracting States, now enjoying greater
security vis-a-vis third States, may be less inclined to conclude arbitration treaties with those
States. : , . ’

There is one way of remedying this situation and at the same time of strengthening the
force of regional pacts in relation to general peace. : :

This is, first, that the contracting parties should undertake to conclude pacts of non-aggres-
sion with third parties upon their borders. The Protocol annexed to the Franco-Roumanian
Treaty of Friendship of June 10th, 1926, furnishes a precedent. )

Such an undertaking would lighten the obligation in regard to. mutual assistance assumed
under the regional pact. : ) N

Secondly, the contracting parties should undertake to offer to conclude treaties of .concilia-
tion and arbitration with such third parties, their neighbours, and to give their favourable
consideration to any proposals of this nature coming from those third parties.

This would involve a duty similar to, but more emphatic than, that laid down in Article
48 of the Hague Convention of Octobér 18th, 1907, for the pacific settlement of international
disputes. :

pThis undertaking would signify that each of the contracting parties agreed to accept
the good offices of the others with a view to concluding treaties of conciliation and arbitration
with its neighbours. ' '

It would further have the immense advantage that public opinion would be made the
judge of the peaceful intentions of the contracting parties towards third parties on.their
borders. ' . -

89. Conclusion of regional pacls. — In determining the practical meidns whereby the
League of Nations might promote regional pacts of security, attention might be paid to the
provisions of Article 6, paragraph 2, of the Draft Treaty of Mutual Assistance of 1923, which
lays down that “ such agreements may, if the High Contracting Parties interested so"desire,
be negotiated ard concluded under the auspices of the League of Nations ™. .

But it would be possible to go even further, and the next Assembly might proclaim that -
if, in any specific area, two or more States desired to conclude a security pact with the other
States belonging to that same area, they might apply to the Council requesting its good offices
for this purpose. - -

If such a resolution were passed and the Council informed all the States Members of the .
League that it would be prepared to accept this duty, there is good reason to hope that the
appeal would be answered in more than one part of Europe. <

90. As regards agreements between States Members and non-Members of the League,
whether security pacts or simply pacts of non-aggression, the Council might, if circumstances:
permitied, accept the duties already referred to, or even advise or suggest to the applicant -
party that it should employ the good offices of a third Power. - The conclusion of agreements
of this nature is desirable as a means of creating confidence alike between Members and non-
Members of the League and between non-Members and the League itself. :

IV. ConcrusioNs.

91. It is impossible at present to contemplate the conclusion of a géneral agreément —
adding to the obligations assumed under the Covenant — with a view to ‘giving the nations
greater security. ) ' :

92. States which require wider guarantees of security should seek them in the form of
separate or collective agreements for non-aggression, arbitration and mutual assistance, or
simply for non-aggression. 7

93. Regional pacts comprising non-aggression, arbitration and mutual assistance repre-
sent the completest type of security agreement, and the one which can most easily be brought
into harmony with the system of the Covenant. Such pacts should always include the following
provisions :

(a} A prohibition to resort to force ; .
(b} The organisation of pacific procedures for the settlement of all disputes ;

fc) The establishment of a system of mutual assistance, to operate in conjunction
with the duties of the League Council. ' -

94. The establishment of demilitarised zones, wherever practicable, may play an impor-

talél;: part, from a general standpoint, in consolidating and enforcing the provisions of a regional .
pact. : ‘

95. With a view to the pacific settlement of all disputes that may arise between them
the States contracting a regional pact might consider provisions which would bind them more
closely than those of the Covenant, in the matter of arbitral procedure, so as to make good
the legal deficiencies in paragraphs 7 and 8 of Article 15 of the Covenant. -

96. Similarly, the parties might facilitate the designation of the aggressor by the Council
should one or more of them resort to war in violation of the undertakings entered into uilde;
the regional pact, by empowering the Council, for example, to order the belligerents to observe
an armistice, the conditions of which it would determine as might be necessary.



— 23 —
97. The provisions of the Locarno Rhineland Pact concerning flagrant aggression might
be adopted in regional pacts wherever the situation was analogous. -

98. In the absence of a mutual guarantee covering the case of aggression by a third party,
the regional pacts should at all events contain a clause requiring the parties in no circum-
stances to lend assistance to the third party guilty of aggression. ‘

99. Apart from the adaptation to regional pacts of the rules now proposed for financial
. assistance and any measures which might be taken under Article 16 of the Covenant, it would
be possible to insert special clauses in these pacts, embodying the suggestion made in regard
to offers of military assistance in the final paragraph of the last Assembly’s resolution.

100. The progress of disarmament must keep pace with that of security so that the conclu-
-sion of security pacts should facilitate and prepare for a general agreement for the reduction
and limitation of armaments. The regional pacts might contain suitable clauses postulating
the connection between security and disarmament.

101. The adhesion of third-party States to regional pacts is desirable. It must depend
upon the consent of the contracting parties. Application for accession by a third State
might be submitted through the Council, which would decide whether or not to support it.

102. It is desirable but not essential to have the guarantee of a third State; this would
be possible, if it were accepted by all the parties and if the third guaranteeing State itself
agreed to accept in its entirety the system of assistance agreed upon between the parties.

103. In order that greater confidence may be. created between the States contracting
~ aregional pact it is desirable that they should append to their reciprocal undertaking to refrain

from aggression an individual and collective guarantee to maintain their territorial integrity. .
Such a guarantee, however, is not essential. It would be sufficient if the parties agreed to
submit all their disputes to pacific procedure, and to recognise that respect for the rights estab-
lished by treatly or resulting from the law of nations is obligatory for international tribunals,
and that the rights of a State cannot be modified save with its consent.

104. It is essential that security pacts should form part of a coherent and comprehensive
scheme, and should be brought into harmony with the Covenant. The Council of the League
might act in this matter as a regulating organ.

105. The feeling of security enjoyed by the parties as the result of the conclusion of a
regional pact should not make them less disposed 1o conclude treaties of non-aggression or
arbitration with third parties upon their borders. Such treaties are eminently desirable, in
that they would enhance the value of regional pacts as instruments of peace and would a
the same time lighten the undertaking assumed in regard to mutual assistance, -

106. With a view to promoting the conclusion of regional pacts it might be expedient
~ to consider a resolution by the next Assembly inviting the Council to study the possibility

. of lending its good offices to States which may desire to conclude security pacts with other
States.

107. Should States desire to conclude agreements with non-member States, the Council
might deem it preferable to suggest that they should request the good offices of a third Power.
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4.

Memorandum on Articles 10, 11, and 16 of the Covenant
Submitted by M. RuTGeRS, Rapporteur, ’

I. PREFACE.

108. The programme adopted by the Committee on Arbitration and Security at its first
session comprised, as a second group of questions to be studied, the * systematic preparation of
the machinery to be employed by the organs of the League of Nations with a view to enabling t}’x’e
Members of the League to perform their obligations under the various Articles of the Covenant .-

This group of questions relates to the fifth sub-paragraph of paragraph 3 of Resolution V,
adopted by the Assembly at itslast ordinary session on the proposal of the Third Committee.

109. Itiscontemplated in this programme that— withoutlimiting the Committee’s future
field of action — a study should immediately be begun of Articles 10, 11 and 16.of the Covenant -
and of the scheme of financial assistance to be given to States threatened with aggression :

Article 10. Study of the criteria by which aggression may be presumed.

Article 11. Study of this article, taking into account the work already done or at
present in hand. -

Article 16, Study of Article 16 under conditions similar to those applied to the study
of Article 11; . .

Study of the scheme of financial assistance to be given to States threatened with
aggression ; : _ ' -

Study of the above-mentioned scheme and particularly of the preliminary points .
raised by the Financial Committee. . ' -

. (a) Study of the criteria by which aggression may be presumed and the procedure .

of the Council in this matter ; .

e (b) Right of participation by States (the question of States not Members of the
ague). . : ’ B '

110. It was agreed during the debates at the last ordinary session of the Assembly that
the object of this study of the articles of the Covenant was to explore the possibilities
which that instrument offers, without in any way enlarging or abridging the obligations
ncumbent upon Members of the League, and without making any attempt to interpret the
Covenant. - ' "

II. ARrTICLE 10 oF THE COVENANT : STUDY OF THE CRITERIA BY WHICH AGGRESSION .
MAY BE PRESUMED. _ ] '

Prelimi'nary Observations. -

111. Article 10 of the Covenant is Wordéd as follows :

“ The Members of the League undertake.to respect and preserve as against external
aggression the territorial integrity and existing political independence of all Members.
of the League. In case of any such aggression or in case of any threat or danger of such
?gﬁriﬁsséon, the Council shall advise upon the means by which this obligation shall be

u e . 2

The Committee on Arbitration and Security is called upon to study Article 10, as also
Articles 11 and 16, from the point of view of - syslematic preparation of the machinery to
be employed by the organs of the League of Nations with a view to enabling the Members
of the League to perform their obligations under the various articles of the Covenant . The
rapporteur has heen asked to examine Article 10 from the point of view of the criteria by the
aid of which aggression may be presumed. ‘ :

112. The rapporteur has made a careful examination of the discussions on the scope of
Article 10 which followed the Canadian Government’s proposal to suppress the article, as
well as of the opinion bearing on the interpretation of the article which was expressed by the.
Committee of Jurists appointed under the Council’s resolution of September 28th, 1923, and
of the observations on that opinion made by a number of Members of the League.

For the rapporteur’s present task, however, it does not seem necessary to consider the
various points so raised. The discussions showed the extreme difficulty of obtaining unanimousj
agreement in advance as to what might be the full scope of the obligations under Article 10.

113. The rapporteur does not, moreover, feel called upon to offer a precise definition of
the criteria by which aggression may be presumed, but considers that it would be more practical
to enumerate sume of the facts which, according to circumstances, may serve as evidence that
aggression has taken place. Moreover, the question of acts which are evidence of aggression
has already been the subject of the most exhaustive and careful study by the League of Nations
and by many of its Members. These studies have led to different conclusions, and we are
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constrained to believe that any attempt to lay down rigid or absolute criteria in advance for '
detefmining an aggressor would be unlikely in existing circumstances to lead to any practical
result. :

114. In ‘the present connection, however, we haveé a valuable precedent in the report of
the Committee of the Council on Article 11. That report is based on the idea that it is neither
possible nor desirable to draw up a complete or exclusive statement of the measures to be
taken under Article 11, or to lay down in advance any hard-and-fast rules as to their appli-
cation ; but that it is of practical use, in the light of past experience and the studies and discus-
sions on the subject, to keep in view a certain number of measures which might be employed
in the future.

The rapporteur proposes to follow the sgme method. He is not blind to the difficulties
which must be encountered. So far, it has fortunately never been necessary for the Council
to determine which of two enemy States was the aggressor, and there is nothing to be drawn
from actual experience in the matter. This omission, however, is to some extent balanced
by the fact that certain treaties contain stipulations which constitute a practical contribution
to the study of the problem. '

. 115. In approaching this enquiry, it must be recognised that the results which it will obtain

cannot be regarded as complete or as applicable to every case. A particular act may be deemed
to raise, or-not to raise, a presumption of aggression having regard to the circumstances under
which it was committed. ’

Criteria for defermining Aggression.

116. Some useful material in regard to criteria for determining aggression is to be found
iI?I certain treaties and in the proceedings of the Assembly and the Council of the League of
ations.

117. First among these sources of information are the results of the investigations carried
out by the Permanent Advisory Commission and the Special Committee of the Temporary
Mixed Commission when drawing up the Treaty of Mutual Assistance. The reports of these
bodies show that certain acts would in many cases constitute acts of aggression ; for instance :

(1) The invasion of the territory of one State by the troops of another State ;

S (2) Anattack on a considerable scale launched by one State on the frontiers of another

tate;
- (3 A surprise attack by aircraft carried out by one State over the territory of

another State, with the aid of poisonous gases.

The reports in question add that other cases may arise in which the problem would
be simplified owing to some act committed by one of the parties to the dispute affording unmis-
takable proof that the party in question was the real aggressor.

There are also certain factors which may serve as a basis in determining the aggressor :

(a) Actual industrial and economic mobilisation carried out by a State either in
its own terrifory or by persons or societies on foreign territory.

(b) Secret military mobilisation by the formation and employment of irregular
troops or by a declaration of a state of danger of war which would serve as a pretext for
commencing hostilities. - ‘ :

- (¢) Air, chemical or naval attack carried out by one party against another.
(d) The presence of the armed forces of one party in the territory of another.
(e) Refusal of either of the parties to withdraw its armed forces behind a line or
_lines indicated by the Gouncil.

(f) A definitely aggressive policy by one of the parties towards the other, and the
consequent refusal of that party to submit the subject in dispute to the recommendation
of the Council or to the decision of the Permanent Court of International Justice and to
accept the recommendation or decision when given. )

118. The list of factors furnished by the Special Committee of the Temporary Mixed
Commission might be supplemented by including the violation of certain undertakings; for
instance, refusal to submit a dispute for pacific settlement by the methods agreed upon, or
failure to observe restrictions of a military nature which have been accepted.

119. As regards military restrictions, mention must be made, infer alia, of the following
treaties, the relevant passages of which are given in the Appendix.
_ (a) The * Rush-Bagot Agreement” between Great Britain and the United States,
concerning naval force on the Great Lakes, signed April 28th-29th, 1817.

(b) The Convention between Great Britain and China, giving effect to Article III
of the Convention of July 24th, 1886, relative to Burma and Tibet, signed
March 1st, 1894.

(c) The Convention between Norway and Sweden, concerning the establishment
of a neutral zone, the dismantling of fortifications, etc., signed October 26th, 1905.

(d) The Treaty of Versailles. :

(e) The Convention relating to the non-fortification and neutralisation of the Aaland
Islands, signed on October 20th, 1920,

~



(f) The Treaty of Lausanne between the British Empire, France, Italy, J'gpan,
Greece, Roumania, the Kingdom of the Serbs, Croats and Slovenes and Turkey, signed
July 24th, 1923. ) g

(g) The Treaty between Germany and Belgium, France, Great Britain and Italy,
signed at Locarno on October 16th, 1925. : :

120. The treaties provide for the total or partial demilitarisation of certain zones. It is
“clear that a violation of these zones would in many circumstances — in the absence of any
“express stipulation — raise a presumption of aggression. ) , .

The value of these demilitarised zones as aids in determining the aggressor has already
been recognised in the draft Treaty of Mutual Assistance, which states in Article 9 :

« In order to facilitate the application of the present Treaty, any High Contracting
Party may negotiate, through the agency of the Council, with one or more neighbouring
countries for the establishment of demilitarised zones. ”

Paragraph 1 of Article 9 of the Protocol of Geneva contains the folloWing provision

s The existence of demilitarised zones being calculated to prevent aggression and’
to facilitate a definite finding of the nature provided for in Article 10 below, the estab-
lishment of such zones between States mutually consenting thereto is recommended
as a means of avoiding violations of the present Protocol. "’ :

121. Special importance was given to the demilitarised zone in the Rhine Pact. This
Treaty declares that resistance offered to a violation of the Rhineland Demilitarised Zone shall
be deemed to be the exercise of a legitimate right of defence, in derogation from the mutual
undertaking to refrain from aggression, when such violation constitutes an unprovoked act of
aggression and when, by reason of the assembly of armed forces in the demilitarised zone, imme-
diate action is necessary. This Treaty further provides that, in case of a flagrant violation of
the Demilitarised Rhineland Zone, the guarantor powers shall immediately come to the help
of the party against whom such a violation or breach has been directed as soon as they have
been able to satisfy themselves that this violation constitutes an unprovoked act of aggression,
and that, by reason either of the crossing of the frontier or of the outbreak of hostilities or of
the assembly of armed forces in the demilitarised zone, immediate action is necessary. Never-
theless, the Council of the League of Nations, which will be seized of the question if one of
the contracting parties considers that the zone has been violated, will issue its findings. The
contracting parties undertake in such a case to act in accordance with the recommendations
of the Council, provided that they are concurred in by all the members other than the repre-
sentatives of the parties which have engaged in hostilities. )

122. In the event of hostilities having broken out, the Protocol of Geneva laid down
explicitly that a State might be presumed to be an aggressor in the following circumstances,
unless a decision of the Council, which must be taken unanimously, should declare otherwise :

(1) If it has refused to accept the procedure for a pacific settlement or to comply
with the decision rendered in pursuance of that procedure. ‘

(2) If it has violated the provisional measures enjoined by the Council to prevent
preparations for war being carried on during the proceedings for pacific settlement ;

(3) Disregard of a decision recognising that the dispute lies solely within the domestic
jurisdiction of the other party, if the State in question has failed or refused previously
to submit the question to the Council or to the Assembly. : e :

The Protocol further declared that a belligerent which refused to accept, or violated, an
armistice enjoined by the Council was to be deemed an aggressor. _

‘When the Council had called upon the signatory States to apply against the aggressor the
sanctions provided by the Protocol, any signatory State thus called upon was thereupon
entitled to exercise the rights of a belligerent. '

123. The Report of the Committee of the Council on Article 11 of the Covenant points
out that the action which the Council has to take in case of a conflict, in virtue of Article 11
and other articles of the Covenant, will provide it with valuable material which will assist it
in determining the aggressor, in case war should break out in spite of all the efforts made to
prevent hostilities, or to suspend them after they have begun. It is clear that the nature and
extent of the co-operation which the parties to the dispute are willing to afford to the Council
cannot fail to exercise considerable influence upon the decision of that body.

124, Apbendi:t: to Chapter II.

Treaties involving ceftai,n undertakings in regard to military restrictions :

(a) In 1817, Great Britain and the United States came to an agreement for the demili-
tarisation of the big lakes forming the frontier between the United States and Canada. This
agreement was known as the “ Rush-Bagot Agreement ., |

(b) Great Britain concluded with China a Convention designed to ensure the maintenance
of peace on the Chinese frontiers of her Asiatic possessions. This Convention was ratified
in London on August 23rd, 1894. The high contracting parties undertake not to construct
or maintain fortifications within a ten-mile zone along the frontier,

(¢) On the dissolution of the Union of Norway and Sweden, a Convention was signed

at Stockholm in October 1905, establishing a neutral zone between the two countries. This
Convention can only be denounced by joint agreement, o
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(d) Under Article 42 of the Treaty of Versailles, Germany is forbidden to maintain or
construct any fortifications either on the left bank of the Rhine or on the right bank to the
west of a line drawn 50 kilometers to the east of the Rhine. Article 43 provides that “in
the area defined above {i.e., in Article 42] the maintenance and the assembly of armed forces,
either permanently or temporarily, and military manceuvres of any kind, as well as the upkeep
of all permanent works for mobilisation, are in the same way forbidden .

(e) On October 20th, 1921, a Convention relating to the non-fortification and neutrali-
sation -of the Aaland Islands was signed. Under this Convention, Finland undertakes not
to fortify that part of the Finnish Archipelago which is called ¢ the Aaland Islands . Article 7
of the Convention provides as follows : .

¢ I. In order to render effective the guarantee provided in the Preamble of the present
Convention, the High Contracting Parties shall apply, individually or jointly, to the
Council of the League of Nations, asking that body to decide upon the measures to be
taken either to assure the observance of the provisions of this Convention or to put a
stop to any violation thereof.

¢« The High Contracting Parties undertake to assist in the measures which the Council
of the League of Nations may decide upon for this purpose. :

“ When, for the purposes of this undertaking, the Council is called upon to make
a decision under the above conditions, it will invite the Powers which are parties to the
present Convention, whether Members of the League or not, to sit on the Council. The
-vote of the representative of the Power accused of having violated the provisions of -this
gon_v_ention shall not be necessary to constitute the unanimity required for the Council’s-

ecision. _ :

“ If unanimity cannot be obtained, each of the High Contracting Parties shall be
entitled to take any measures which the Council by a two-thirds majority recommends,
the vote of the representative of the Power accused of having violated the provisions
of this Convention not being counted. i

“II. If the neutrality of the zone should be imperilled by a sudden attack either
against the Aaland Islands or across them against the Finnish mainland, Finland shall
take the necessary measures in the zone to check and repulse the aggressor until
such time as the High Contracting Parties shall, in conformity with the provisions of this
Convention, be in a position to intervene to enforce respect for the neutrality of the islands.

‘ Finland shall refer the matter immediately to the Council. ”

(f) The Treaty signed at Lausanne on July 24th, 1923, between the British Empire,
France, Italy, Japan, Greece, Roumania, the Kingdom of the Serbs, Croats and Slovenes and -
Turkey includes a Convention relating to the regime of the Straits.

The preamble declares that the signatory Powers are desirous of ensuring in the Straits
freedom of transit and navigation between the Mediterranean Sea and the Black Sea for all
nations, and that they consider that the maintenance of that freedom is necessary to the general
peace and the commerce of the world. ' '

Further, Article 18 contains the following provisibns :

 The High Contracting Parties, desiring to secure that the demilitarisation of the
Straits and of the contiguous zones shall not constitute an unjustifiable danger to the
military security of Turkey, and that no act of war should imperil the freedom of the
Straits or the safety of the demilitarised zones, agree as follows : N

¢ Should the freedom of navigation of the Straits or the security of the demilitarised
zones be imperilled by a violation of the provisions relating to freedom of passage, or by
a surprise attack or some act of war or threat of war, the High Contracting Parties, -and
in any case France, Great Britain, Italy and Japan, acting in conjunction, will meet such
violation, attack, or other act of war or threat of war, by all the means that the Council
of the League of Nations may decide for this purpose. '

¢ So soon as the circumstance which may have necessitated the action provided for
in the preceding paragraph shall have ended, the regime of the Straits as laid down by the
terms of the present Convention shall again be strictly applied.

“ The present provision, which forms an integral part of those relating to the demili-
tarisation and to the freedom of the Straits, does not prejudice the rights and obligations
of the High Contracting Parties under the Covenant of the League of Nations. ™

The Treaty of Lausanne also includes another Convention respecting the Thracian frontier.
This Convention declares that the said Powers, being desirous of enst}ring the maintenance
of peace on the frontiers of Thrace, and considering it necessary for this purpose that certain
special reciprocal measures should be taken on both sides of this frontier, have agreed (in
Article 1) that from the Zgean Sea to the Black Sea the territories extending on both sides
of the frontiers separating Turkey from Bulgaria and from Greece shall be demilitarised to a
depth of about 30 kilometers. -

According to Article 4, in the event of one of the bordering Powers whose territory forms
the subject of the present Convention having any complaint to make respecting the observance
of the preceding provisions, this complaint shall be brought by that Power before the Council
of the League of Nations.
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(9) The Treaty signed at Locarno on October 16th, 1925, between Germany, Belgium,
France, Great Britain and Italy, provides in Article 2 that:

« Germany and Belgium, and also Germany and France, mu!;ually undertake that
they will in no case attack or invade each other or resort to war against each other.

« This stipulation shall not, however, apply in the case of the exercise of the right
of legitimate defence, that is to say, resistance to a violation of the undertaking contained
in the previous paragraph, or to a flagrant breach of Articles 42 or 43 of the said Treaty
of Versailles, if such breach constitutes an unprovoked act of aggression, and, by reason
of the assembly of armed forces in the demilitarised zone, immediate action is necessary. *’

1II. ArTicLE 11 oF THE COVENANT : STUDY OF THIS ARTICLE WITH REFERENCE TO WORK
ALREADY DONE AND IN PROGRESS. :

Infreduction.

125. Article 11 covers all cases of armed conflict. In this respect, its scope is wider than-
that of Articles 10, 16 and 17 of the Covenant. It may be said that these latter articles deal
with only certain of the armed conflicts covered by Article 11. ' \

126. Under Article 11, the League of Nations has the most extensive competence. The
Council can intervene in any conflict, whether the parties are Members of the League or not.
It is equally competent whether there is resort to war or a threat of war, and it can take action
in time to prevent hostilities or to terminate them if they have already been begun. Its authority
is exercised in any war — not only in a war contrary to Articles 12, 13 and 15, but also in a
war which is not contrary to those articles. If the procedure contemplated in Article 15 has
failed, Article 11 remains applicable, and offers a possibility of renewing efforts to prevent
war. Even if there is no threat of war, but merely circumstances affecting international rela-
tions which threaten to disturb international peace or the good understanding between nations,
the case may be brought to the Council’s attention. -

127. The resources at the League’s command are also very extensive. The extremely
general terms of Article 11 — * any action that may be deemed wise and effectual to safeguard
the peace of nations ** — allow of all suitable measures being taken. Within the limits of
its powers, and without prejudice to the rights of the Membeérs of the League, on whom Article
11 imposes no special obligation, the Council, in consciousness of its responsibilities under
the Covenant, may choose at its discretion whatever measures it thinks expedient. Moreover,
proceedings under Article 11 do not in any way exclude proceedings under other provisions
of the Covenant. .

128, The difference between Articles 10 and 12-16 on the one hand and Article 11 on the
other hand may be expressed as follows : , :

Article 10 protects the territorial integrity and political independence of every Member
of the League against all external aggression. . - ‘

Articles 12-16 prescribe the procedure to be followed in the event of disputes, and the
rights and obligations thence derived by Members. ) o

Article 11 is the essential expression of the principles of the League, and is designed to
protect the interests of all. It does not impose upon Members of the League any obligations
?vlgic]}alcan be rigidly specified ; the Council’s action under this article is political rather than
judicial.

Itisin Article 11 that the moral factors and the solidarity of the Members of the League
are most clearly brought out. : : -

129. The systematic preparation of the Council’s action under Article 11 has two aspects .
— a technical and a political aspect. : ' ,

The technical aspect relates to communications of importance to the League at times of
emergency. It is studied in a special chapter of this memorandum.

The political aspect has already been dealt with in the Report submitted by the Committee
of the Council on point 1 (b) of the French proposal to the Preparatory Commission for the
Disarmament Conference (document A. 14. 1927. V, pages 76 ef seq.) (Report approved by
the Assembly and the Council). The report may be said to have laid the foundations for the
systematic preparation of the Council’s action under Article 11. In this study, an attempt
will be made to ascertain whether it can be completed. - -

130. It is important to make it clear at the outset that the systematic preparation of the
Council’s action under Article 11 can never be a code of procedure. ’ '

As was very well pointed out in the report of the Committee of the Council, it is not possible
to enumerate all the measures that might be taken ; a few of them must be indicated by way
of example, without underestimating or questioning the value of those which are not expressly
mentioned. The infinite variety of events that may occur in international political life cannot
be mTI;fziand in iadv?lnce in watertight compartments.

ouncil will to a great extent be guided by precedent, and its experi i
with the progress of its political work. ¢ VP > pgnence vl grow
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How Article 11 comes into Operation.

131. Any action by the Council in virtue of Article 11 presupposes that the question at
issue has been officially laid before the Council.

Legally speaking, the Council cannot receive notice of a question except from a Member
of the League. -. .

It is not necessary, however, that this Member should be one of the parties to the dispute.
Any Member of the. League, even if not immediately affected, has the right to bring a dispute
before the Council in virtue of Article 11. -

132. No special form is prescribed for this purpose. Reference may be made to the dispute
between Panama and Costa Rica, when the Council, meeting at Paris, had before it certain
reports showing that there was tension between the two countries, and proceeded to discuss
the matter.

133. Nevertheless, if, in accordance with paragraph'l of Article 11, the Secretary-General
is to be able to summon a meeting of the Council forthwith, one of the Members of the League
- must have requested him to do so.

134. In certain cases, Governments may think it more expedient to refer to paragraph 2
of Article 11 than to paragraph 1 of that article. If the question is thought to be sufficiently
urgent, the Council can be convened without delay in accordance with the rules of procedure
it has itself established. TIn this eventuality, a request for a meeting of the Council must be
addressed to the Secretary-General. - ‘

135. It is certainly desirable that a State asking for the application of Article 11 should
make reference to that article. The Council, however, in consciousness of. its responsibility,
will, if necessary, act in virtue of that article, even if no specific reference is made to it.

136. The Council must not interfere in disputes without a serious reason, or aslong as there
is still some hope of an amicable settlement. : : ‘

137. In the event of war or a threat of war, the Council can always act under Article 11,
- paragraph 1, even if another article is invoked or if proceedings have already been entered
,uponin virtue of another article. This question is considered in the memorandum on arbitration
and conciliation. .

138. Even if a dispute is submitted to a special tribunal, it is possible in certain cases
that such tension may develop between the two States as to amount to a threat of war. The
Council can then intervene under Article 11. This is explicitly recognised in the Locarno
agreements, where it is stated that nothing in the agreements is to be interpreted as restricting
the duty of the League to take whatever action may be deemed wise and effectual to safe-
guard the peace.of the world. )

An observation to the same effect has been made in the memorandum on arbitration and
conciliation.

. 139. Experience shows that in certain cases it may be expedient to resort to all possible
means of direct conciliation, and to the good offices of third Powers, before bringing a dispute
before the Council. Article 11 is sufficiently elastic to allow of this.

, M. de Brouckére, delegate of Belgium, in calling the attention of the Third Committee

of the last Assembly to this point, raised the question whether the Council ought not at all
events to keep in touch with developments in the dispute. This suggestion is worthy of special
attention. Nevertheless, if efforts of conciliation are to be successful, it may he essential
that the question should be discussed by a very small number of Powers. It would seem
that the parties concerned must be left full latitude to decide whether the Council should be
kept informed of the developments of the case so long as'the question has not actually been
submitted to the Council. There have been cases in which Members of the League have thought
it desirable to make such communications to the Council. Great Britain did so in the Chinese
question (Declaration by the British Government concerning British policy in China, February
8th, 1927); the Albanian and Serb-Croat-Slovene Governments did so in the dispute which
arose out of the arrest of the dragoman of the Serb-Croat-Slovene Legation at Tirana. It
- must also be remembered that the Governments Members of the Council are kept abreast of
~political developments by their diplomatic agents.

Application of Article 11.

(a) Cases covered by Article 11, Paragraph 2, of the Covenant, and Similar Cases.

140. Even if the threat of war is not an imminent threat, it may be useful, when the situa-
tion is liable to grow worse, to call the attention of the parties to the undertakings into which
they have entered in virtue of the Covenant, and to urge them to refrain from any act which
might increase the tension. The- Council has acted in this way on several occasions — in
connection with the Aaland- Islands question between Sweden and Finland, the dispute
between Costa Rica and Panama, the frontier disputes between Albania and her neighbours,
the Mosul question between Turkey and Iraq, the incursion of armed bands from Bulgaria
into neighbouring States, and the Italo-Greek incident at Corfu. ;

141. The Council may also send a commission to the spot, with the consent of the party
to whose territories it is to proceed, to enquire into the situation on the frontier areas of the
parties to the dispute ; this was done in the dispute between Turkey and Iraq.
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142. The Council may also endeavour to hasten the settlement of the question actually
at issue ; an example of his is the frontier dispute hetween Albania and her neighbours.

143. If a rupture has taken place, the Council may take steps to mitigate its effects. In
" the first Polish-Lithuanian dispute, it recommended the parties to re-establish consular rela-
tions and free communication, and when these efforts proved unsuccessful it requested them
to entrust their interests to friendly Powers. '

144. In other cases it may be useful td recommend to the parties measures which, from .
the military point of view, will furnish pledges of their peaceful intentions towards each
other; such measures are the withdrawal of troops from the frontier, reduction of effectives,
demobilisation, etc. -

{(b) Cases covered by Arlicle 11; Paragraph 1.

145. The Committee of the Council points out in its report that the Council may indicate
to the parties from what movements of troops, mobilisation operations and other measures
of the same kind it recommends them to refrain. :

146. A fortiori, in the hypothesis put forward in paragraph 1 of Article 11, the Council
may recommend to the parties the demobilisation and other measures indicated in the pre-
ceding paragraph. C

147. Experience shows that it is very offen the impression of being exposed to a military
threat that nullifies efforts to prevent war. We must here refer to the observations made by
Sir Austen Chamberlain at the thirty-third session of the Council to-the effect that all the
military preparations of a State to deal iis adversary a crushing blow immediately on the out-
break of war may already have been made in normal times, and may constitute a very serious
threat to the opponent at a time of crisis.

148. Another important point which should be mentioned is that of the localisation of
the conflict. All the Council’s efforts to prevent hostilities may prove to be vain if other coun-
tries besides the parties to the dispute take military action against either of those parties.
Even what are called precautionary measures or demonstrations are liable to do irreparable
harm. The Council can take the same measures against third States as against the parties.

This point seems to call for the Council’s special attention in cdses were military alliances
or conventions might operate, particularly if these agreements allow of military action being
taken antomatically or spontaneously. This point is examined in defail in the memorandum
on security.

149. 1In order to terminate hostilities that have already been engaged, the Council may
recommend the parties to conclude an armistice. This was done in the first Polish-Lithuanian
dispute.

. 150. In order to keep abreast of developments during the intervals hetween sessions,
the Council may confer powers according to the case, either on the acting President or on the
rapporteur on the question at issue, or on both jointly. It may also appoint a committee
of certain of its members. An instance of this is to be found in the first Polish-Lithuanian
gispute. Mention may also be made of M. Briand’s intervention in the Greco-Bulgarian

ispute. - .

(¢) Special Cases.

151. Article 11 is still applicable when the procedure under Article 15 has been exhausted.
The following situations can be imagined as arising in regard to Article 15 :

(a) The Council is not able to recommend a solution unanimously.

(b) The Council is unanimous in recommending a solution, but this solution is rejected .
by one or both of the parties. ' -

(c) The Council recognises that the dispute concerns a question which, under inter-
national law, is within the domestic jurisdiction of one of the parties. :

152. In these hypotheses the Council may always obtain information as to what the parties
propose to do after the expiry of the time-limits provided for in Article 12, It may recommend
the parties to extend these time-limits. It may propose measures to prevent the situation
from becoming more acute,

153. If there is a unanimous recommendation, the Council may endeavour to induce the
party or parties who have rejected its solution to accept any suggestions it may make.

It may be recalled that in the hypothesis covered by Arficle 15, paragraph 8, the Geneva
Protocol provided that, even if the question were held by the Permanent Court or by the Council
to be a matter solely within the domestic jurisdiction of one State, this decision should not

prevent consideration of the situation by the Council or by the Assembly under Article 11 of
the Covenant.

(d) Measures of Conservancy.

154. 1t is difficult to enumerate all the steps that the Council might take as measures of
conservancy under Article 11, but valuable suggestions on this point are to be found in the
Ioca’Il:nho agreements.

hese agreements provide that, if a question covered by the agreements is laid before the
Council, the latter shall ensure that suitable provisional rr{easureg are taken ; and that the
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parties undertake to accept such measures, to abstain from all measures likely to have a reper-
cussion -prejudicial to the execution of the decision or to the arrangements proposed by the
Council, and, in general, to abstain from any sort of action whatsoever which may aggravate

or extend the dispute. ” ‘

155, It might be suggested that, in the case of a dispute between Powers which are not
signatories of the Locarno arbitration treaties, the Council should recommend the parties to
enter into similar undertakings.

_Final Observations. -

156. The-Committee of the Couneil points out in its report that if, notwithstanding all the
measures recommended by the Council in virtue of Article 11, war is.resorted to, it is probhable
that the Council’s action will have made it possible to determine which State is the aggressor

~157. It is not necessarily the State to whose conduct the crisis was originally due which
is to be regarded as the aggressor ; in certain eventualities it might possibly be the other party
which ought to bé regarded as the aggressor, if it has deliberately refused to conform to the
Council’s recommendations. The prospect of this possibility will strongly influence the parties
to the dispute to accept the measures proposed by the Council.

158. There is another factor of very great importance which will set up a further obstacle

to prevent nations from being swept into war. As was stated in the Introduction, * it may
truly be said that before the existence of the League of Nations the national points of view
were the only ones of which public opinion had any cognisance in times of international erisis.
The effect of the Council’s debates being held in public will be not only that the opponent’s
point of view is likely to become better known in the other country, but also — more important
still — that the official recommendations given by the Council to the parties will furnish the
public in a]l countries with the means of forming a judgment ; this factor cannot fail to turn
- governing circles in the different countries concerned towards a pacific settlement.
“ It is difficult to believe that the Government of any of these countries would refuse
- to give'full publicity to the official recommendations of the Council. Indeed, such a refusal
would be taken, not only by foreigners but by the people of the country itself, as very significant
evidence of the real intentions of the Government. It would be a matter of vital importance
to any Government to avoid incurring such discredit. ”

IV. ArTicLE 16 oF THE COVENANT : STUDY OF THIS ARTICLE ON THE SAME LINES AS ARTICLE 11.

Introduction.

159. The programme of work approved by the Committee on Arbitration and Security
at itslfiriii session includes the study of Article 16 on lines similar to those adopted in studying
Article 11. . :

: The study of Article 11 followed M. de Brouckére’s report to the Committee of the Council
on Question 1 (b) of the French delegation’s proposal to the Preparatory Commission for the
Disarmament Conference. M. de Brouckére’s report dealt with the two articles (11 and 16).

The French proposal referred to some of the questions contained in the questionnaire

which had been submitted by the Council to the Preparatory Commission for the Disarmament

".Conference, namely :

. - “Question V (a). On what principles will it be possible to draw up a scale of arma-
ments permissible to the various countries, taking into account particularly :

L T

¢ 8, The degree of security which in the event of aggression a State could receive
“under the provisions of the Covenant, or of separate engagements contracted towards
that State ? :
¢ (b) Can the reduction of armaments be promoted by examining possible means
for insuring that the mutual assistance, economic and military, contemplated in Article
16 of the Covenant shall be brought quickly into operation as soon as the act of aggression
has been committed ? * :

The French proposal relating to these questions included the following passage :

¢« With reference to Question V (a), 8, and V (b), the Commission considers that,
in order that a State should be able to calculate to what extent it can consent to the
reduction or limitation of its armaments, it is essential to determine what method and
what machinery are best calculated to give help to that State when attacked.

« The Commission therefore proposes to suggest to the Council :
« 1, That methods or regulations should be investigated which would :

¢ (a) .................................

« (b) Enable the Council to take such decisions as may be necessary to enforce the
obligations of the Covenant as expeditiously as possible. ™
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160. M. de Brouckere’s able report on Question 1 (b) was discussed at the fifth session
of the Committee of the Council. The latter decided, on Lord Cecil’s proposal, to undertake
\immediately the study of five concrete proposals made in the report, and of the part of the
report dealing with the measures to be taken in virtue of Article 11. The discussion of the
part of the report dealing with the general principles of Article 16, and the legal force of the
1921 resolutions was postponed. : ) o

The Council, in its resolutions of December 8th, 1926, noted that the Committee of the
Council proposed to submit a report on Article 16 at a later date, and, in accordance with the
Comumittee’s suggestions, it requested the Secretary-General to collect all the documents which
related to the preliminary work carried out by the League in regard to this article. In pursuance
of this decision, the Secretary-General obtained all the resolutions adopted by the different
organs of the League with regard to Article 16, and added a memorandum summarising the
measures taken by the League in this connection (document A.14.1927.V). ]

The study of Article 11 led to the preparation of the report approved by the Committee of
the Council on March 15th, 1927, with regard to the methods and regulations which would
enable the Council to take such decisions as might be necessary to enforce the obligations of
the Covenant as expeditiously as possible. This report (to which Chapter III of the present
memorandum referred) was approved by the Assembly at its last ordinary session.

In the present chapter we propose to continue the study of the application of Article 16.

.The Resolutions of 1921.

161. The Assembly of 1921 adopted a series of amendments to Article 16. It held over
the further study of the application of Article 16 for a subsequent Assembly. = The latter was
to take as a basis the text of Article 16 as it would stand after the ratification and entry into
force of the amendments of 1921. The Assembly of 1921, being anxious to provide as far
as possible a method by which Article 16 could be applied until the amendments should come
into force, adopted a series of nineteen resolutions, the aim of which is indicated in the first
resolution :

« 1. The resolutions and the proposals for amendments to Article 16 which have
been adopted by the Assembly shall, so long as the amendments have not been put into
force in the form recommended by the Covenant, constitute rules for guidance which the
Assembly recommends, as a provisional measure, to the Council and to the Members
of the League in connection with the application of Article 16. ” : '

The Assembly thus desired to lay down provisional rules to be acted upon until the amend-
ments adopted were put into force. Provisionally, and pending their ratification, these amend-
ments and the resolutions relating thereto were to serve as guiding principles. It should be
_noted that more than one of the nineteen resolutions was based, not on the text of Article
16, which was in force in 1921, but on the text resulting from the 1921 amendments.
M. de Brouckére’s report gives a series of examples which we need not enumerate here.

The 1921 amendments have not come into force. They lack the ratification required of
several Members of the Council. ' _

Thus the state of affairs to which the first resolution quoted above refers has lasted much
longer than was anticipated by the Assembly in 1921.

162. This situation is far from satisfactory. The old text is still in force, notwithstanding
the numerous ratifications obtained by the 1921 amendments. The fate of these amendments
depends upon the decision of a few Members only. It is desirable that this uncertainty should
be put an end to by the ratification of these amendments in the near future or their final aban-
donment. It is worth recalling here the amendment adopted by the Assembly on October
3rd, 1921, adding to Article 26 of the Covenant a paragraph to be worded as follows : <« If
the required number of ratifications shall not have been obtained within twenty-two months
after the vote of the Assembly, the proposed amendment shall remain without effect ”’. This
amendment, however, has not yet obtained the necessary number of ratifications.

163. In so far as the 1921 resolutions.are not compatible with Article 16 as it stands, they
cannot be given force of law. Those which are in conformity with the Covenant retain their
value. On the one hand, it must be recognised, as is done in M. de Brouckére’s report, that
neither the amendements which have not come into force nor the resolutions can impose on
a Member any new obligation or release him from obligations which he has already contracted.
But it cannot be denied that both the amendments and the resolutions constitute suggestions -
of the greatest interest. In so0 far as the resolutions are in agreement with the Covenant, they
can be regarded as indicating the view taken by the Council and the Assembly of the scope
o}i} All'alcle 16, and as announcing the way in which they intend to apply this article if the need
should arise.

Interpretation of Arlicle 16.

164. The study of Article 16 has given rise to more than one controversy on the exact
scope of the terms of the article. In order to remedy this, is it necessary to endeavour once
again to give a more or less official interpretation ?° Is it necessary, for example, to define
what is meant by the expression “ resort to war ” in the first line of the article? It must be
recognised that it would be extremely desirable to arrive at a generally accepted interpretation
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which would put an end to many controversies. It is worth recalling here the words of the
fourth resolution of 1921 :

““4. Ttis the duty of each Member of the League to decide for itself whether a breach
of the Covenant has been committed. The fulfilment of their duties under Article 16
is required from Members of the League by the express terms of the Covenant, and they
cannot neglect them without breach of their treaty obligations.

v

This doctrine is generally accepted to-day, and even if it were not the Council could not
invoke a text or apply a sanction to oblige a Member to obey a decision of the Council in virtue
of Article 16 which that Member did not consider to be well founded. It is the Members
‘themselves who must decide on the performance of their obligations under Article 16. It
must therefore be realised that when they are called upon to take this extremely grave decision
they will be guided by their own conception of their obligations under Article 16.

'165. 'We may go even further than this. If ever the question of the application of Article

16 arose, the decision of the different countries would not depend on interpretations, however

authoritative, or on the deductions of lawyers ; the great question would be whether the prin-

ciple of Article 16 was or was not a living reality. To carry out the grave obligations con-

-tained in Article 16, States would have to be inspired by the spirit of responsibility and
solidarity which is at the root of Article 16 and of the whole Leagne of Nations.

166. While it appears wise to leave it to the lessons of experience to provide material
for defining in future the provisions of Article 16, it must also be recognised that there would
be a certain danger in fixing in an immutable form, the measures which might be taken in appli-
cation of these texts. ' :

Indeed, an interpretation providing hard and fast criteria for deciding whether there is
resort to war or not might force the Council and the Members to declare that the conditions of
Article 16.were present at a time when there was still room for doubt as to whether there had
really been resort to war, and for hope that the mediation of the Council might stop the hos-
tilities which had begun, and prevent the irrevocable operation of Article 16. 'We may recall
the. observations made in the chapter on Article 10 concerning the criteria to be taken as a
basis in determining the aggressor. '

Application of the Article.

167. We now come to the measures which can be taken to prepare the application of
Article 16.. A distinction must here be made between preparing the application of Articles
11 and 16. The action exercised under Article 11 aims at safeguarding the peace of nations ;
it is conciliatory and pacifying in its object. .

~ Article 16 is applied at a more advanced stage of the dispute. As M. de Brouckére's
report justly says, it lays down terrible measures for the extreme case in which the pacific
endeavours of the League finally fail before the criminal determination of a State resolved
on war. Thus, to prepare the application of Article 11 is to prepare a pacific action, and to
prepare the application of Article 16 is to prepare to take measures of extreme gravity. To
prepare the. Council’s action under Article 11 is to prepare an action which it is hoped will be
exerted in time and will be successful, while to prepare the execution of Article 16 is to prepare
for action ‘which it is hoped will never be required. '

168. Preparation of the application of Article 16 may be conceived in two different forms.
The preparation might consist in special measures to be applied to given situations. Every
eventuality would have to be considered. One might even go as far as to draw up plans of
campaign for cases of aggression. On the other hand, preparation might also be general and
might aim at creating a situation which would inspire confidence in the effectiveness of the
League’s organs and in the readiness of Members to perform their duty if the application
of Article 16 became necessary. It is above all in the latter sense that preparations must
be made for the application of the article. Unlike the special preparation, the general pre-
paration does not involve the danger of arousing conflicts by imagining their existence.

169. The preparation of the military sanctions provided for in Article 16 does not seem
likely to promote mutual confidence between the States Members of the League of Nations,
if at the same time pacific procedure suitable for the settlement of all international disputes
is not organised, and if there is not also a general agreement on the reduction and limitation

of armaments.

.170. In making preparations for the application of Article 11, that of Article 16 is also to
a great extent prepared. This is easily understood if it is realised that the application of the
measures provided for by Article 16 does not take place at the beginning of a dispute but only
when it is proved that a serious crisis is no longer capable of a peaceful solution. The question
‘of the application of Article 16 will therefore not come before the Council and the Members
without the Council having first to deal with the conflict in virtue of Article 11 and similar
articles. The application of the procedure of Article 11 will be for the Council the best pre-
paration for the performance of its duties under Article 16. This pr_ocedure }\qll enlighten
it as to the attitude of the two parties, and supply it with valuable information which will
enable it to give the Members of the League the guidance and the recommendations to which
they are entitled. i .

171. It is not the Council which has the last word on the measures to be taken in execution
of Article 16. It is for the Members, bearing constantly in mind their duty, to enforce respect
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for the Ccvenant, to decide upon what measures they can take. To deal effectively with
the aggressor, co-operation is essential. It is clear that, for this co-operation to succeed, it is
most desirable that States should have the guidance, in regard to the general situation, of
a weighty and authoritative opinion. As to military action against the aggressor, Article
16 itself instructs the Council to make recommendations to the Members. The provisional
injunctions of 1921 added that if necessary it would be for the Council to recommend to the
Members a plan for joint action co-ordinating the economic, commercial and financial measures
to be taken. This is a valuable suggesiion going beyond the provisional framework of the
1921 resolutious. The part assigned to the Council is in perfect harmony with the central
position given to it by the Covenant. :

172. For the recommendations it will have to make, the Council will need very full in-.
formation on various points. In one of its resolutions of December 8&th, 1926, the Council
requested the Secretary-General to collect systematically precise information regarding the
economic and financial relations of the various States with a view to a possible application of
Article 16 of the Covenant, and to carry out this work in accordance with 4 plan to be sub-
mitted to the Council by the Secretary-General after consulting the technical organs of.the
League, including, if necessary, the Joint Commission. Correspondence has since passed between
the Secretary-General and the Economic and Financial Committees of the League with regard
to the plan to he drawn up. ' -

In a letter dated October 13th, 1927 (see Appendix I), the Financial Committee informed
the Secretary-General that it could not but feel that such a new form of enquiry might cause
a misunderstanding of the purpose of the present work of collecting and publishing trade
statistics and other economic information, which was undertaken in the general interests of
scientific knowledge and’ practical economic purposes. The Committee thought it of great
importance that this work should be continued and developed on its present lines and said
that it would greatly regret any action which might restrict it or render it more difficult.

173. At the same time the Committee recognised that, apart from the duties falling upon -
the several States, the League might have a very-important part to play in securing due co-
ordination between the measures taken in the different countries, and that it was therefore
desirable that, when the occasion arose, the League should have at its disposal both the informa--
tion and expert advice and assistance which might be required in the circumstances peculiar
to any particular crisis. In the Committee’s opinion, these requirements could only be met
by securing, as soon as the occasion arose, the expert assistance and information which the
Member States were alone in a position to give. ‘ :

174. In these circumstances, the Committee recommended that, apart from the develop-
ment and exfension of the League’s work of collecting economic information on the present-
lines and for its present purpose, no new form of enquiry should be instituted. It recommended,
however, that Member States should be asked, in addition to carrying out their specific obliga-
tions under Article 16, to undertake to place at the disposal of the League, when the need
arose, the economic and financial information in their possession which was relevant to the-
particular crisis, and the advice and assistance of competent experts in order to help the League
to secure due co-ordination between the measures taken by the different Member States. -

» 175. The Economic Committee’s opinrion, which will be found in its letter to the Secretary-
General of December 21st, 1927 (see Appendix II), is to the same effect. According to the
authoritative opinion of these two Committees, the League of Nations should confine .itself
for the moment to collecting and publishing commercial statistics and other economic parti-
culars which have already been compiled. If it should become necessary to apply Article 16,
the Council would obtain the opinion of the economic and financial experts of the countries
specially concerned in the sanctions, and would thus obtain the knowledge necessary for draw-
ing up its recommendations. |

_176. We might now go into the details of the measures to be. taken in the case provided
for in Article 16. We may quote the first sentence of the tenth resolution of 1921 :

¢ Ij: is not possible to decide beforehand, and in detail, the various- measures of an
economic, corr_unermal and financial nature to be taken in each case where economic pressure
is to be applied. ”

»

Indeed, the variety of cases which might arise is such that it is impossible to settle in
advance what measures will be possible and expedient. When the time comes, the Council
will act with a full knowledge of the facts acquired by the action it will have taken in virtue
of the Covenant during the development of the conflict.

Arti 'll'helrg is therefore no question of drawing up a code of procedure for the application of
rrcie 1o,

It is possible, however, to formulate in a general manner a series of indications and recom-
mendations capable of guiding the Council and the Members of the League without restricting
the freedom of the League’s organs to judge at any time the best line of action to take, and
without diminishing or increasing the rights and duties of the Members under the Covenant.
Indwatmnjs of this kind will be found summarised in the conclusions at the end of this
memorandum,
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177. Appendix 1 to Chapter IV.

REPLY OF THE FINANCIAL COMMITTEE ON THE SYSTEMATIC COLLECTION OF INFORMATION.

The Committee considered very carefully the following resolution of the Council :

¢ The Council requests the Secretary-General : '

“(a) To collect systematically precise information regarding the economic and
financial relations of the various States, with a view to a possible application of Article 16
of the Covenant. This work will be carried out in accordance with a plan to be submitted
to the Council by the Secretary-General after consulting the technical organisations of
the League, including, if necessary, the Joint Commission. *

. The Committee fully realises that it is essential that the provisions of Article 16 as to the
severance of economic and financial relations should be enforced by Member States effectively
-and without delay, as soon as the necessity arises, and appreciates the importance of the part
which the League’s central organisation may play in securing this result.

The Committee cannot but feel, however, that such a new form of enquiry might cause
a misunderstanding of the purposes of the present work of collecting and publishing trade
statistics and other economic information which is undertaken in the general interests of scien-
tific knowledge and practical economic purposes. The Committee thinks it of great importance
that this work should be continued and developed on its present lines, and would greatly
regret any action which might restrict it or render it more difficult.

At the same time the Committee recognises that, apart from the duties falling upon the
several States, the League may have a very important part to play in securing due co-ordination
between the measures taken in the different countries, and that it is therefore desirable that,
when the occasion arises, the League should have at its disposal both the information and
expert advice and assistance which may be required in the ecircumstances peculiar to any
particular erisis. These requirements can, in the Committee’s opinion, only be met by securing,
as soon as the occasion arises, the expert assistance and information which the Member States
are alone in a position to give.

In these circumstances, the Committee recommends that, apart from the development
-and extension of the League’s work of collecting economic information on the present lines
and for its present purpose, no new form of enquiry should be instituted. It recommmends,
however, that Member States should be asked, in addition to carrying out their specific obli-
gations under Article 16, to undertake to place at the disposal of the League, when the need
arises, the economi¢ and financial information in their possession, which is relevant to the
particular crisis, and the advice and assistance of competent experts in order to help the
League to secure due co-ordination between. the measures taken by the different Member
States. .

178. Appendix 2 fo Chapler 1V.-

REPLY OF THE ECONOMIC COMMITTEE ON THE SVYSTEMATIC COLLECTION OF INFORMATION,

, In reéponse to the request for an opinion as to the most expedient means whereby it may
be possible ' '

“ to collect systematically precise information regarding the economic and financial
relations of the various States, with a view to a possible application of Article 16 of the
Covenant *’ ; the work to * be carried out in accordance with a plan to be submitted to
the Council by the Secretary-General after consulting the technical organisations of the
League, including, if necessary, the Joint Commission ”,

V‘the Economic Committee studied the question with the object of permitting as effective and
speedy an application as possible of the provisions of Article 16 of the Covenant, relating to
the severance of economic and financial relations.

In so doing it decided that it was necessary to differentiate between information of an
international character which would be at the Council’s permanent disposal and the infor-
mation of a national character to which the Council should be able to call for in the event of
the contingency mentioned in Article 16 arising, or for the purposes of preparatory studies
or the institution of measures designed to meet such a contingency.

As regards the question of information of an international character, the Economic Com-
mittee is of opinion that it would not be expedient to contemplate collecting any information
other than that which it already possesses. :

With the information at its disposal, the Council will be able to estimate the resources
for which any State is dependent on foreign help and those which it possesses within its own
territory. It would be useless to attempt to rectify or supplement these data by a study of
the plans of each country for remedying its dependence on foreign help or increasing its own
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resources in the contingency mentioned in Article 16 of the Covenant. As regards these national
plans, which may in some cases be of assistance in interpreting international statistics, the
Committee possesses no powers of investigation. . L .

The Committee decided accordingly that the general international information, so far
as the Committee has access to it, could not be considered of supreme value from the point
of view of the contingencies contemplated by Article 16 or the studies connected therewith.

For this purpose, the most valuable source of information is the national material, dealing,
on the one hand, with the resources and requirements of each country and the means W_hereby

it proposes to increase the first and supply the second, and, on-the other, with the assistance
which it hopes to obtain from abroad. The Economic Committee is of opinion therefore that
every Government should be able at any moment to supply information of this nature, which
might be used in the circumstances mentioned in Article 16 and for the purposes of the joint
studies that the League organisations might decide to undertake in view of those circumstances.

The Committee desires to emphasise the fact that the national information should not
only be available in writing but should, if necessary, be analysed, explained and substantiated
by experts appointed in advance by each Government. : _

The Committee is convinced that the international statistical work in which it is engaged
and the national information which it recommends should be collected, would enable the Secre-
tariat of the League to comply with the obligations imposed on the League by the Covenant.

V. CoMMuNICATIONS OF THE LEAGUE IN TIME oF EMERGENCY.

179. In-the study of Article 11, in Chapter III, it has already been pointed out that the
systematic preparation of the Council’s action under this article has a political as well as a
technical side. The latter includes the question of communications affecting the League in
time of emergency. . : '

180. The question of League communications in time of emergency is important not
only for the application of Article 11, but also for that of other articles of the Covenant, in’
particular Articles 4, 10, 15, 16 and 17. The efiectiveness of the action taken by the Council
under these articles depends to a large extent on the rapidity with which the Council can
assemble. The sooner the Council can meet the more rapid will be its intervention for the
maintainance or restoration of peace. This is an important factor affecting security.

" 181. The last Assembly again stated categorically on this point that it is incumbent upon
the Members of the League to facilitate the meeting of the Council in time of emergency by
every available means in their power. )

182. The rapid assembling of the Council, however, is not the only'important point.
Generally speaking, every effort should be made to ensure that the following steps are taken
as rapidly as possible : : , '

' 1. Appeal to the League from a Member of the League ; :

2. Communication between the Secretary-General and the Members of the Council ;
3. Communication between the Secretary-General and the President of the Council ;

4. Communication between the President of the Council and the Secretary-General,
and the States concerned ; :

5. The assembling of the members of th«_a Council at Geneva or in any other place;
6. The conveyance to the spot of the special missions despatched by the Council.

. . 183. With the exception of the meeting of the Council and the despatch to the spot of
instructions or missions, all these points are dependent on telegraphic or telephonic commu-
nications, by wire or wireless. '

.. 184 The importance of rapid communications was. clearly shown during the frontier
incident between Bulgaria and Greece. The Commission of Enquiry into this incident stated
1n its report that « the saving of a few minutes may prevent a catastrophe. In the present
circumstances, which were exceedingly favourable — in that the President of the Council
received a telephone message one hour after Bulgaria’s appeal had been received by the
Secretary-General — a milifary operation which might have had the most dangerous results
was only just prevented ”’, . o ' .

185. The question of communications was also raised by M. Paul-Boncour at the first
session of the Preparatory Commission. He said that under certain circumstances rapidity
of action was one of the essential conditions for the prevention of war. M. de Brouckére expressed
a similar opinion when he said that whatever action was to be taken must be taken more rapidly

thae:d an army could be mobilised, an operation which was always carried out with the utmost
speed.

.. 186. The first enquiries undertaken, at the request of the Council, by the Advisory Com-
mittee on Communications and Transit have already resulted in the framing of definite proposals
which have been approved by the Administrations concerned and which will enable the best

use to be made of existing means of communication by rail as well as by wat
and telephone, ete. y ¥y water, by telegraph
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187. The Council, however, desired to go a step further. On the Council’s instructions,.
the Advisory Committee on Communications and Transit is already studying the possibility
of establishing for the requirements of the League of Nations, particularly at times of emer-
gency, independent means of communication which would be entirely at its disposal and
‘therefore infinitely less likely to be affected by the disturbances which a crisis is bound to
produce in the normal working of communications under the control of Governments.

188. The Transit Committee is therefore considering the possibility of securing for the
League of Nations independent means of communication by air as well as the establishment
of a radio-telegraphic station belonging to the League, which will enable it to communicate
independently with the greatest possible number of its Members.

189. The Committee on Arbitration and Security is bound to concern itself with these
questions. Any measures to increase the safety and speed of the communications necessary
for the working of the League organs at times of emergency will strengthen general security.
In particular, the Committee must, in cases of serious emergency, attach great importance to
the possibility of safeguarding the independence of the League’s means of communication.

190. The adoption of the measures contemplated will show in a practical and tangible
manner that the Members of the League are determined that the League shall be an effective
instrument for action, and will, in the eyes of all, be a striking demonstration of solidarity.

VI. StupY OF THE SCHEME OF FINANCIAL ASSISTANCE TO BE GIVEN TO STATES THREATENED
) : WITH AGGRESSION.

Introduction.

191. The resolution adopted by the Committee on Arbitration and Security at its first
session defines the study which it desires to carry out as follows :

¢ Study of the scheme of financial assistance to be gi\}en to States threatened with
aggression, and particularly of the preliminary points raised by the Financial Committee :

“ (a) Study of the criteria by which aggression may be presumed and the pro-
cedure of the Council in this matter ; )
“ (b) Right of participation by States (the question of States not Members
of the League). ” ' _
192. "'With regard to the scheme of financial assistance to be studied, the Assembly, at
-its eighth ordinary session, adopted the following resolution : ’

“ The Assembly, : : o
~ * Having taken note of the plan submitted to the Council by the Financial Committee
with regard to the Finnish Government’s proposal for ensuring financial aid to any State
victim of aggression ; ’ -
“ Being convinced of the need for a system of financial aid for contributing to the
organisation of security, which is an indispensable preliminary to general disarmament :
« Requests the Council to continue and complete it with a view to its final adoption
either by a Disarmament Conference or by a special Conference to be convened for the
urpose., -
PR The Assembly suggests to the Council that it would be advisable to submit the plan
referred to, and the documents relating to Article 16 prepared by the Legal Section of
‘the Secretariat, the observations submitted by the several Governments and the Minutes
of the discussions in the Third Committee on this subject, to the committee whichit proposes
should be appointed in pursuance of its resolution relative to arbitration, security and
disarmament. :
193. The Council, at its forty-seventh session, referred the Assembly resolution through
* the Preparatory Commission for the Disarmament Conference to our Committee by the following

resolution :

“ The Council, :
« Notes the Assembly’s resolution of September 26th, 1927, concerning financial
aid to States victims of aggression ; '
« Forwards this resolution to the Preparatory Commission for communication to
the committee which it is to appoint to study questions relating to arbitration and security;
¢ Authorises that committee to consult the Financial Committee whenever it thinks
fit and, if necessary, to request the latter to make technical studies of the question ;
“ Requests the Financial Committee to co-operate with the Committee on Arbitration
~  and Security and the Preparatory Commission for the Disarmament Conference for the

purposes mentioned above. ”

194. The scheme proposed by the Financial Committee is in its general outline as follows :

The State which is the victim of aggression would be assisted by the League to obtain
a loan on the monéy market in the ordinary way. _ :

The assistance would take the form of a guarantee for the loan. This guarantee would
be given by the States participating in the scheme, perhaps in the same proportions as their
contributions to the League. The Convention establishing the scheme would fix a maximum
limit for the guarantee, If this maximum were fixed at fifty million pounds, and if all the
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Members of the League participated, each State would be called upon to guarantee the interest
on and amortisation of a sum equal to about fifty times its annual contribution o the League.
The signatories of the Convention would deposit general bonds of guarantee with the Secretary-
General or the Trustees (who would be appointed by the Council). When a State which was
a party to the Convention was attacked and asked for financial assistance under the terms of
the Convention, the Council of the League would, on the advice of the Financial Committee,
decide how and to what extent the request should be complied with, and would fix the amount
of the loan. ] :

For this purpose the signatories would exchange the general bonds for * specific bonds
of guarantee ** to the amount required, but not exceeding the total of their guarantees.

The * specific bonds of guarantee * would be drawn up in a form generally corresponding
to that of the bonds deposited with the trustees for the Austrian Reconstruction Loan, and the
procedure of their operation would be the same. _ .

Should the attacked State default, the * specific bonds * would be presented to their
signatories.

" The Committee further proposes to strengthen the scheme by establishing a supplementary-
guarantee whereby a small number of signatories holding a very strong financial position
would guarantee the signatories of the specific bonds for the entire amount. If necessary,
they would temporarily furnish the funds required for the payments to be made. .

Each’ Government signing the supplementary guarantee would undertake to facilitate
the public issue, in its country, of loans floated under the Convention.

195. A detailed technical examination of the Financial Committee’s scheme -cannot be
expected in this memorandum. Such an examination would be valueless without the assistance
of the Financial Committee, which has already done work of very considerable practical impor-
tance in this matter. The Council has made provision for this co-operation ; the Security
Committee will have to arrange to inaugurate it, either through a sub-committee or by any
other method which seems suitable.

196. It should be remembered that the British representative on the Council stated that
his Government approved the scheme outlined by the Financial Committee but could only
accept it on two conditions, namely, that the scheme should form part of an adequate measure
of general disarmament and that the principal States should also accept a satisfactory allotment
of the obligations contained in the guarantee. '

197. For the moment it seems sufficient to explain the two main points mentioned in the
Committee’s programme.

Study of the Criteria by which Aggression may be presumed and the Procedure of the Council
' in this Malter. - :

198. Under the Financial Committee’s scheme, action on the part of each guarantor State
is necessary before the scheme of assistance can operate for the benefit of a country which
is the victim of aggression ; the general bonds of guarantee must be exchanged for specific
bonds of guarantee. This is an important point. The Financial Committee proposes to
make it a matter for the Council to decide whether the financial assistance in contemplation_
shall be given to an attacked State. Notwithstanding the deposit of the general bonds of
guarantee, however, the Counctl will not have full and free disposal of the guarantee; but
will require the concurrence of the States. The question then arises whether it will be possible
in practice to introduce, side by side with the system of Article 16, under which each Member
of the League is left to decide whether the Covenant has been broken, a different system for
financial assistance. There arises at the same time the question whether the criteria of aggres-

sion should be studied separately in regard to the application of Article 16 and that of the
scheme of financial assistance. - '

199. It is hardly to be supposed that, having arrived at a decision as to whether aggression
within the meaning of Article 16 has taken place and who is the aggressor, any State will co-
operate in giving financial assistance to a country which it cannot recognise as having been
attacked. No State will lend financial assistance, even if enjoined to do so by the Council,
to a State which it regards as the aggressor and against which it is applying economic or military
sanctions. Sfill less can it be imagined that any State will voluntarily give military assistance
to one of the belligerents and financial assistance to the other, simply because the criteria
of aggression are different. It would seem necessary to establish a relation between the
system of financial assistance and the application of Article 16. 'Whether the financial assis~
tance contemplated in the Financial Committee’s scheme constitutes the fulfilment of an
obligation under Article 16 is a question that has already been discussed. As financial assistance
under the Financial Committee’s scheme will be governed by a special convention, the question
of the relation in law between this assistance and the obligations embodied in Article 16 can
be left open. The essential point, however, is that there must be a relation and concordance
between the application of Article 16 by any Member and the provision of financial assistance
by the same Member in the same conflict.

200. The position would be different if a system of financial assistance were adopted whereby
from the outset the Council would have full and free disposal of the funds required to guarantee
a loan for an attacked State. In that case, the decision as to the according of a guarantee
could be left in the Council’s hands. On the other hand, we may conclude from the Financial
Committee’s report that such a system would encounter technical difficulties ; and statements
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which have been made both in the Council and in the Third Committee of the Eighth Assemb;y |
suggest that it is doubtful whether all States can be expected to agree to such a scheme.

201. The conclusion is that financial assistance should be so regulated as to ensure definite
" concordance between decisions taken under Article 16 and decisions regarding financial assis-~

tance. This object might be attained by mentioning, in the Convention on financial assistance,
the cases in which Article 16 applies. - :

‘ 202. One reservation must, however, be made. Organised financial assistance presupposes
the participation of a large number of States and supervision by the Council. Thus, although
no State can be obliged to co-operate in assisting financially another State which in its opinion
has not been attacked, it must always be remembered that a number of States may be prepared
to lend their financial aid to a State which in their opinion has been attacked, and that neverthe-
less the concerted plan will not come into force, either because a number of other States do not
admit that the casus feederis has arisen, or because the Council itself has not taken the necessary
decisions for setting in motion the plan for financial assistance.

With regard to the procedure to be followed by the Council, the remark which was made
on the subject of criteria for the designation of the aggressor again applies. On this point also,
financial assistance must be made to harmonise with the application of sanctions under Article 16.

203. Here, however, it should be pointed out that the Council may availitself of the plan

for financial assistance before Article 16 comes into play. By the time this article has to be
- applied, the efforts of the Council to maintain- peace have failed. It is the preceding period,
before the Covenant has been infringed, which is of far greater interest to the League. It
is on this period — the fact cannot be stated too often — that the League should concentrate
its efforts with a view to avoiding the dreaded event of the entry into operation of Article 16.
In this period, too, the plan of financial assistance might already be brought into play and
“exercise a beneficial influence. Among the means of pressure which the Council might employ
when taking action under the various articles of the Covenant, and particularly Article 11, for
the prevention of war, not the least effective is the possibility of guaranteeingaloan to a party
in case of attack. ' -

_ 204. The holding out of such a possibility, and if circumstances so required the making

of actual promises, would be an affirmation of the solidarity on the part of the Members of
the League with any State which might be attacked, and it would show beforehand that they
were determined to maintain the principles of the Covenant by action if necessary. If a definite
plac{l wift; prepared, the Council ought to be able to utilise it in this manner when taking action
under Article 11.. ’

Right of Countries fo participate. (Question of States non-Members of the League.} -

205. There is no reason why any Member of the Leagué of Nations should be prevented
from participating in the plan, provided it accedes to the Convention within a definite period.

206. The question of the participation of States non-Members of the League does not seem
to be of any practical interest. It is hardly likely that a non-Member State would desire to
enter into such close co-operation with the League. A country for which the protection offered
by the League holds no particular attraction — possibly because it feels that it will never
require such protection — will not desire to participate in the organisation of financial assistance.
‘We do not, however, think that non-Member States should be generally excluded. The Con-
vention might be open to States non-Members who would be admitted by special decision of
the parties on a unanimous or a majority vote. It does not seem necessary to go info the
" details of this question at present. . .

VII. CoNCLUSIONS.

207. It does not seem advisable to draw up arigid and complete code of procedure for
the League in times of emergency, and the present memorandum and its conclusions propose
neither to extend nor to curtail the rights and duties of the Members of the League.

It is both feasible and desirable, however, to give some indication of the possibilities
offered by the different articles of the Covenant and the way in which they may be applied,
without expressing any opinion as to the particular methods which the infinite variety of

_possible cases may in practice require.

- 208. To ensure the effectiveness of the League’s action in any eventuality under the articles

of the Covenant and, in particular,under Articles 4, 10, 11 and 16, it is vitally important
that the technical studies and preparations for improving the communications of the League’s
organs should be actively pushed forward.

209. The task of the League of Nations is to maintain peace ; to fulfil this task it must,
above all, prevent war. The application of repressive measures, which cannot but have serious
consequences, will only take place in extreme cases in which the preventive measures have
~ unfortunately failed in their object.

210. With regard to the application of Article 11, the Report of the Commitiee of the
Council, approved by the Assembly at its eighth ordinary session, is a valuable guide, to
which the present memorandum adds a few mew indications.
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211, A hard-and-fast definition of the expressions « aggression " (Article 10), and * resort
to war > (Article 16) would not be free from danger, since it might oblige the Council and the
Alembers of the League to pronounce on a breach of the Covenant and apply sanctions at a
time when it would still be preferable to refrain for the moment from measures of coercion.
There would also be the risk that criteria might be taken which, in unforeseen circumstances,
might lead to a State which was not in reality responsible for hostilities being described as
an aggressor. “ :

212. The preparation of the military sanctions provided for in Article 16 does not seem
likely to promote mutual confidence between the States Members of the League of Nations
unless at the same time various forms of pacific procedure suitable for the settlement of all |
international disputes are organised, and unless there is also a general agreement on the reduc-
tion and limitation of armaments. : -

213. In order to facilitate the application of Article 16 in case of need,it is necessary to
make a full and conscientious use of the other articles of the Covenant and especially of Article 11.
This article enables the Council to keep in touch with developments in a conflict and so to
construct a basis for the decisions which it may be called upon to take under Article 16.

214. It would be desirable to put an end to the uncertainty consequent upon the fact
that several amendments to Article 16, the majority dating from 1921, have not yet secured
the necessary number of ratifications, either by securing their ratification in the near future -
or finally abandoning them. - : '

215. It would be well that, in the e'vent of‘resort to war, the Council should declare
whether a breach of the Covenant has or has not taken place, and should state which of the
two parties to the dispute has broken the Covenant. : :

216. In determining the aggressor the Council will find, among other factors helping it
to form a judgment, a valuable indication in the extent to which and the manner in which
the parties to the dispute have promoted the action previously taken by the Council in appli-
cation of the articles of the Covenant, and especially of Article 11, to maintain peace.

217. Apart from the recommendations provided for in paragraph 2 of Article 16 concern-
ing participation in military sanctions, it would be desirable for the Council in some cases to
make recommendations to the Members regarding the application of the measures of economic
pressure mentioned in the first paragraph of Article 16. In this eventuality, the Council could
consult economic and financial experts in the countries specially concerned.

218. The study of the question of the financial assistance to be given to a State victim
of an aggression should be pursued both from the technical and the political points of view.
In carrying out this study, the possibility of providing assistance, even before Article 16 is
applied, should be examined. Lo ‘
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5.
Annexes.

I- RESOLUTION ADOPTED BY THE ASSEMBLY ON SEPTEMBER 26rx,
1927 (MorxNING). (Adopied on the proposal of the third Commiitee. )

Resolution No. V.

The Assembly, ,

Noting the progress achieved in the technical sphere by the Preparatory Disarmament
Commiission and by the Committee of the Council towards enabling the Council tq be rapidly
convened and to take decisions in case of emergency ;

Being anxious to bring about the political conditions calculated to assure the success of
the work of disarmament ;

Being convinced that the principal condition of this success is that every State should
be sure of not having to provide unaided for its security by means of its own armaments and
should be able to rely also on the organised collective action of the League of Nations ;

Affirming that such action should aim chiefly at forestalling or.arresting any resort to

_war and if need be at effectively protecting any State victim of an aggression ;

Being convinced that the burdens which may thereby be imposed on the different States

will be the more readily accepted by them in proportion as

(a) They are shared in practice by a greater number of States ;
(b) The individual obligations of States have been more clearly defined and limited :

1. Recommends the progressive extension of arbitration hy means of special or collec-
tive agreements, including agreements between States Members and non-Members of the League
of Nations, so as to-extend to all countries the mutual confidence essential to the complete
- success of the Conference on the Limitation and Reduction of Armaments ;

2. Reecalls its resolution of September 24th, 1926, which reads as follows :

““Being desirous that the investigations, in regard to which the Assembly itself

took the initiative in its resolution of September 25th, 1925, should be brought to a

success{ul conclusion as soon as possible, it requests the Council to call upon the Prepa-

ratory Commission to take steps to hasten the completion of the technical work and thus

be able to draw up, at the beginning of next year, the programme for a Conference on the

Limitation and Reduction of Armaments corresponding to existing conditions in regard

- to regional and general security, and it asks the Council to convenue this Conference before

the eighth ordinary session:of the Assembly, unless material difficulties render this
impossible. *’ : ' :

Accordingly requests the Council to urge the Preparatory Commission to hasten the
completion of its technical work and to convene the Conference on the Limitation and Reduc-
tion of Armaments immediately this work has been completed ;

3. Requests the Council to give the Preparatory Commission, whose task will not be
confined to the preparation of an initial Conference on the limitation and reduction of arma-
- ments, and whose work must continue until the final goal has been achieved, the necessary

instructions for the creation without delay of a Committee consisting of representatives of
all the States which have seats on the Commission and are Members of the League of Nations,
other States represented on the Commission being invited to sit on it if they so desire.

This Committee would be placed at the Commission’s disposal and its duty would be to
consider, on the lines indicated by the Commission, the measures capable of giving all States
the guarantees of arbitration and security necessary to enable them to fix the level of their
armaments at.the lowest possible figures in an international disarmament agreement.

The Assembly considers that these measures should be sought : .

In action by the League of Nations with a view to promoting, generalising, and co-
ordinating special or collective agreements on arbitration and security ;

In the systematic preparation of the machinery to be employed by the organs of the
League of Nations with a view to enabling the Members of the League to perform their obli-
gations under the various articles of the Covenant ;

In agreements which the States Members of the League may conclude among themselves,

irrespective of their obligations under the Covenant, with a view to making their commitments
proportionate to the degree of solidarity of a geographical or other nature existing between
them and other States ;
i And, further, in an invitation from the Council to the several States to inform it of the
measures which they would be prepared to take, irrespective of their obligations under the
Covenant, to support the Council’s decisions or recommendations in the event of a conflict
breaking out in a given region, each State indicating that, in a particular case, either all its
forces, or a certain part of its military, naval or air forces, could forthwith intervene in the
conflict to support the Council’s decisions or recommendations.
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II. PROPOSALS BY THE BUREAU.

Adopted by the Committee on Arbitration and Security at its Meeting of .j '
December 2nd, _1927. : o

I. PROPOSAL REGARDING THE PROGRAMME OF WORK. _ S
First Group of Questions. — Arbitration and security agreements. — Study of measures
enabling the League of Nations to promote, generalise, and co-ordinate special or collective
agreements on arbitration and security (Resolution No. V, No. 3, parag;'aph 4).

A. Treaties of Arbiiration.
1. Measures fbr their Promofion.. '

Resolution of the 1926 Assembly. _ . |
Recommendations by States Members, and offer of the Council’s good offices.”

2. Suitable Means of Co-ordination and Generalisation.

Two methods may be indicated : -

1. An analytical study of existing treaties for the purpose of ‘extraéting’ the substance
common to all of them on which a model convention might be based.; :

2. A study of the draft optional convention for the obligatory'arbifration of disputes,
submitted to the Third Committee by Dr. Nansen on behalf of the Norwegian delegation, -
taking into account the following recommendations of the First Committee of the Assembly : 7

{a) Means should be sought for é'ncouraging and promotihg the acceptance of the

Optional Clause of Article 36 of the Statute of the Permanent Court of International

~ Justice and the conclusion of special treaties for judicial settlement, arbitration and
conciliation. ' : .

(b) In any investigation into the methods of pacific settlement of disputes between
States, special attention should be paid to the procedure of conciliation, which is of the
utmost importance. - :

(c) Very special attention should also be given to the questioh of the relations
between the Council's and the Assembly’s mediatory action and the procedures of
arbitration and conciliation. :

(d) . In studying a general convention for compulsory arbitration, enquiry should
be made as to how the convention could be given sufficient flexibility to permit the
contracting States to adjust the obligations assumed to their particular circumstances.

B. _ISecurity Agreements,

1. Measures for their Promotion.

Resolution of the 1926 Assembly : ) o
Recommendations to States Members and offer of the Council’s good offices.

2, Suitable Means of Co-ordination and Genéralisation:

Study of existing security treaties from the point of view of their use by the Council for
the application of Articles 10, 11, 16 and 17 of the Covenant. ‘

Study of agreements which the States Members of the League may conclude among them-
selves, irrespective of their obligations under the Covenant, withg;view{o making their cﬁmuflriril:—

ments proportionate to the degree of solidarity of a geographical or oth t isti
between them and other States (Resolution No. V, Nofg3,gpa£agraph 6). fr niaare exiiting

Study of the procedure to be followed by the Council to give effect to the last i
of the Assembly resolution, which proposes that the Councilgshould invife States t(? ?I{fagripg:
of the measures which they would be prepared to take, irrespective of their obligations under
the Covenant, to support the Council’s decisions or recommendations in the event of a conflict
breaking out in a given region, each State indicating that, in a particular case, either all its
forces or a certain part ,°f its military, naval or air forces could forthwith intervene in the conflict
to support the Council’s decision or recommendations (Resolution No. V, No. 3, paragraph 7).
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. Second Group of Questions. — Systematic preparation of the machinery to be employéd
by the organs of thie League of Nations with a view to enabling the Members of the League to
perform their obligations under the various articles of the Covenant (Resolution No. V, No. 3,
paragraph 5). )

Though there is no desire to limit the future sphere of action of the Committee in this matter,
- the programme may forthwith be extended to the following articles:

Article 10, Study of the criteria by which aggression may be presumed.

. Article 11. - Study of this article, taking into account the work alréady done and at present
being examined. - -

" Arficle 16. "Study of Article 16 under conditions similar to those applied to the study of
Article 11.

Study of the scheme of financial assistance to be given to States threatened with aggression,
and particularly of the preliminary points raised by the Financial Committee :

(a) Study of the criteria by which aggression may be presumed and the procedure
of the Council in this matter.

(b) Right of participation by States (the question of States not Members of the
League). - '

- II. PROPOSAL REGARDING PROCEDURE.

The Bureau contemplates a procedure consisting of two stages.

First Stage. — Period between the first session of the Commitiee (present session) and the
second session (date to be fixed). . .

The Secretariat, acting on the instructions of the Bureau and the rapporteurs mentioned
below, would prepare the necessary documentation, regard being had to the indications given
at the meetings. ) : S

During this period, certain rapporteurs would prepare memoranda on questions in the

programme described above, which would serve as a basis for the discussion to be held during
the second session. _

The Bureau considers that three ré.pporte;urs might be appointed :
- One for'-Quest.ion‘I (A) — Arbitration agreements ;
One for Question I (B) — Security agreements ;
One for Question II — Articles of the Covenant.

' The memoranda prepared by the first two rapporteurs would be co-ordinated by the
authors in conjunction with the Chairman of the Committee and would thus constitute a general
memorandum on point I

The two memoranda thus obtained on points I and II respectively would also be co-ordi-
natéd by the three rapporteurs in co-operation with the Chairman of the Committee, so as to
submit to the Committee the final memoranda in the form of an organic whole. This could
serve as a basis for the work of the Committee.

- Second Stage of the Procedure. — On the basis of the above-mentioned memoranda, the
Committee would examine the question with a view to preparing a report for submission to the
Preparatory Commission. The Committee would then have to decide whether this investigation
should be conducted entirely in plenary session or whether the Committee’s task ought to be
~ facilitated by the creation of sub-committees (and if so, what number). In either case the final
decision as to the terms of the report to be submitted to the Preparatory Commission would,
of course, be taken by the Committee at a plenary meeting. It is, indeed, only at that moment
that questions relating to the constitution of these sub-committees could be usefully discussed.
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IIi. PROPOSALS AND OBSERVATIONS BY VARIOUS GOVERNMENTS
* REGARDING THE WORK *
OF THE COMMITTEE ON ARBITRATION AND SECURITY.

1. PROPOSALS BY THE SWEDISH GOVERNMENT.

Stockholm, December 30th, 1927.

At the meeting held on December 2nd, 1927, by the Committee appointed to consider
the question of arbitration and security, it was decided that Governments should be éntitled
to forward to the Bureau of the Committee before January 1st, 1928, any proposals they might
wish to make with reference to questions on the Committee’s programme of work.. :

The resolution adopted by the Assembly with respect to the work of the new Committee
contains the following -statement : _ -

¢ This Committee would be . . . disarmament agreement.
« The Assembly considers . .. . sought. '

“ In action by the League of Nations with a view fo promoling, generalising and
co-ordinating special or collective agreemenis on arbilralion and security . 7

The instructions given by the Assembly to the Committee, with regard to the investi-
gation of the problem of arbitration, thus contemplate an extension of arbitration procedure
based on the principles already established by special agreements. The Swedish Government
is of opinion that the simplest way of effecting this purpose would be to draw up a draft collec-
tive agreement, based so far as possible on the principles already adopted for the four Locarno
agreements on arbitration and conciliation. These agreements were comcluded between
Germany on the one hand and Belgium, France, Poland and Czechoslovakia on the other.
Their contfents may be summarised as follows :

Disputes with regard to which the parties are in conflict as to their respective righis are
submitted for decision to the Permanent Court of International Justice or an arbitral tribunal.
Other disputes must, at the request of either of the parties, be submitted, with a view to
amicable settlement to a Permanent Conciliation Commission and; if agreement is not reached
before that body, to the Council of the League, for settlement in accordance with Article 15
of the Covenant. If the parties agree thereto, disputes of a legal nature may also be submitted
to the Permanent Conciliation Commission before any resort is made to procedure before the
Permanent Court of Infernational Justice or to arbitral procedure. : ’

Similar provisions have, in recent years been adopted for the settlement of intermational
disputes in a large number of ‘special agreements. The Swedish Government is therefore
convinced that it would be desirable to give this type of agreement a more general form, as
contemplated in the instructions received from the Assembly.

The advantages to be derived from a more general application of the provisions contained
in the Locarno agreements consist, firstly, in the fact that these provisions afford appropriate
methods for the settlement of the various classes of international disputes. The prineciple of
compulsory recourse to judicial or arbitral procedure for the settlement of internatiomal dis-
putes of a legal character has already enlisted the support of an important section of the public
in most countries which are Members of the League. The increasing number of signatures
secured for the optional clause of the Statute of the Permanent Court of International Justice
is a further evidence of this fact. The effect of applying conciliation procedure before special
commissions would be, that disputes would not as a rule be submitted to the Council of the
League of Nations until they had been carefully and impartially investigated by a Conciliation
Commission. When examining the matter afresh, the Council would thus be in a better posi-

tion to devise the most appropriate solution and to put forward unanimous proposals for a
settlement. :

The extension of arbitral procedure would, moreover, be of great value from vet
point of view. Under Article 16 of the Covenant of the Leagueggf Nations, sancgion:na?'thfg
be applied to a State which resorts to war in disregard of the obligation devolving upon.it to
respect an arbitral award. The provisions of the Covenant governing these sanctions also
cover awards given in virtue of special arbitration agreements. This being so, it may be
asserted that an extension of the principle of arbitration would automatically entail an exten-
sion of the system of sanctions. When a dispute is investigated by the Council there is always
some risk that that body may fail to reach unanimity and that the States Members of the
League may consequently reserve * the right to take such action as they shall consider neces-

sary for the maintenance of right and justice ”’ (Article 15, par
ad?i(spute to a tribunal, on the other hand, secur( ot o)y yahe reference of

fssue. es the final settlement of the legal points at
Guided by the above considerations,

the Swedish
Collective Conciliation and Arbitration Agre is1 Government has prepared a draft

ement, based on the principles which were adopted
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in the Locarno Agreements and which were rightly endorsed by large sections of the public
in States Members of the League of Nations. ]

The Swedish Government moreover reserves the right to submit, if necessary, through
its representative on the Committee any futher proposals which might, in its opinion, help
to effect the purpose contemplated in the instructions given by the Assembly. It takes this
opportunity of calling attention to the argument advanced in the discussions at the last Assembly
on the subject of measures calculated to strengthen and develop arbitral procedure.

-

Eliel LorFcREN.

DRAFT CONVENTION ON THE SETTLEMENT OF INTERNATIONAL DISPUTES.

Article 1.

All disputes of every kind between the Contracting Parties with regard to which the Parties
are in conflict as to their respective rights, and which it may not be possible to settle amicably
by the normal methods of diplomacy shall be submitted for decision either to an arbitral tribunal
or to the Permanent Court of International Justice, as laid down hereinaiter. It is agreed that
the disputes referred to above include in particular those mentioned in Article 13 of the Covenant
of the League of Nations. i
- Disputes for the settlement of which a special procedure is laid down in other Conventions
in force between two or more of the Contracting States shall be settled in conformity with the
provisions of those Conventions.

Arlicle 2.

The disputes referred to in Article 1 shall be submitted by means of a special agreement
either to the Permanent Court of International Justice under the conditions and according to
the procedure laid down by its statute, or to an arbitral tribunal under the conditions and accord-
ing to the procedure laid down by the Hague Convention of October 18th, 1907, for the Pacific
Settlement of International Disputes. '

If the Parties cannot agree to the terms of the special agreement after a month’s notice,
either of them may bring the dispute before the Permanent Court of International Justice by
means of an application. ‘

Article 3.

All questions on which the signatory States shall differ without being able to reach an
amicable solution by means of the normal methods of diplomacy, the settlement of which
_cannot be attained by means of judicidl decision as provided for in Article 1 of the present
- .Convention, and for the settlement of which no procedure has been laid down by a treaty

in force between the Parties, shall be submitted to a Conciliation Commission, whose duty it
shall be to propose to the Parties an acceptable solution, and in any case to present a report.

Article 4.

In the case of a dispute the occasion of which, according to the Municipal Law of one of
the Parties, falls within the competence of the National Courts of such Party, the matter in
dispute shall not be submitted to the procedure laid down in the present Convention until a
judgment with final effect has been pronounced, within a reasonable time, by the competent
national judicial authority. ‘ : )

Article 5.

The Conciliation Commission, to which the disputes referred to in Article 3 must be sub-
mitted, shall be either permanent, or specially set up for the settlement of the dispute which
has arisen between the Parties. :

On a request to that effect being sent by one of the signatory States to another signatory
State, a Permanent Conciliation Commission shall be constituted. Unless the Parties agree
otherwise, this Commission shall be appointed for three years and shall be constituted in accord-
ance with the provisions of the present Convention. _

If, at the time when a dispute arises, no permanent conciliation commission appointed by
the Parties to the dispute is in existence a special Commission, constituted in accordance with
the provisions of the present Convention, shall be set up to investigate the said dispute.

o _Arlicie 6.

* Failing an a-greement to the contrary, the Conciliation Cqmmissidn referred to in Article 5
shall be composed of five members and shall be constituted in accordance with the following
rovisions. ’
P The Parties shall each nominate a commissioner chosen from among their respective
nationals, and shall appoint, by common agreement, the other three commissioners from among
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sioners musf be of different nationalities,

the nationals of third Powers. These three comrmsnt the President of the Commission from

and.the Parties shall, by common agreement, appoi
among them. . ) L.
If the members of the Commission have not been appointed w1th1r‘1tt:\{o Irg%r;tlézélgi)llil;tfiﬂgg
date at which one of the Parties has sent the other a request for the constitu 10nf o rsement
Commission, the President of the Swiss Confederation shall, in the absence o y )

to the contrary, be requested to make the necessary appointments.

(The present Draft Convention leaves open the question of the procedure to be followed

for the constitution of a Conciliation Commission between Switzerland and another State, =

as the solution of this question should be made subject to any proposals Switzerland nughif
desire to make on the subject.) ' ' :
Article 7.

i iliati issi f a request addres-

Disputes shall be brought before the Conciliation Commission by means o

sed to thI:a President by the two Parties acting in agreement or, 11 the absence of such agreement,
or other of the Parties. _ R : )

by OI'FI;e request, after having given a summary account of the subject of the dispute, _sl}all
contain the invitation to the Commission to take all necessary measures with a view to arriving
at an amicable seitlement. . ,

If the request emanates from one only of the Parties, notification thereof shall be mader
without delay to the other Party. ' ) S

Arficle 8.-

Within fifteen days from the date when the Parties shall have brought a dispute before
the Permanent Conciliation Commission set up by them, either Party may, for the examination
of the particular dispute, replace its Commissioner by a person possessing special competence
in the matter. ) T S '

The Party making use of this right shall immediately inform the other Party ; the latter-
shall in that case be entitled to take similar action within fifteen days from the date when the
notification reaches it. , '

Arlicle 9.

The task of the Conciliation Commission shall be to elucidate questions in dispute, to collect
with that object all necessary information by means of enquiry or otherwise and to endeavour
to bring the Parties to an agreement. It may, after the case has been examined, inform the
Parties of the terms of settlement which seem suitable to if, and lay down the period within
which they are to make their decision. .o '

At the close of its labours the Commission shall draw up a report stating as the case may -
be, either that the Parties have come to an agreement and, if need arises, the terms of the
agreement, or that it has been impossible to effect a settlement. -

The labours of the Commission must, unless the Parties otherwise agree, be terminated
within six months from the day on which the Commission shall have been notified of the dispute. -

Article 10.

In the absence of any special provision to the contrary, the Conciliation Commission shall
lay down its own procedure, which in any case must provide for both Parties being heard.
In regard-to enquiries, the Commission, unless it decides unanimously to the contrary, shall
act in accordance with the provisions of Chapter III (International Commissions. of Enquiry)

(]):;' theteHague Convention of October 18th, 1907, for the Pacific Settlement of International
isputes. , o R -

Article 11.

The Conciliation Commission shall meet, in- the absence of agreement to, the contrai‘y :
between the Parties, at the place selected by its President.

Article 12,

The labours of the Permanent Conciliation Commission are not ubiic except when a d’ ision
to that effect has been taken by the Commission with the consent OI;' the Partigs. caision

Article 13. -

The Parties shall be represented before the Conciliation Commissi :
1 e dl ssion b
duty it shall be to act as intermediaries between them and the Commissig‘n.a g(?Il‘]lE:’y wrgg;e
moreover, be assisted by counsel and experts appointed by them for that purpose, and request’:
that all persons whose evidence appears to them useful should be heard. ’

The Commission on its side shail i i
counsel and exports of the o Shal be entitled to request all explanations from the agents,

,as i i
with the consent of their Govermments well as from all persons it may think lugeful‘ to summon
.
Article 14.

Unless otherwise provided in th i - -
Commission shall be tallien by a major?tylr).resent Convention, the decisions of the Conciliation
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. Article 15.

The Parties to the dispute shall be required to facilitate the labours of the Conciliation
Commission, and particularly to supply it to the greatest possible extent with all relevant docu-
ments and information, as well as to use the means at their disposal to allow it to proceed in
their térritory, and in accordance with their law, to the summoning and hearing of witnesses

-or experts, and to visit the localities in question..

Article 16.

During the labours of the Conciliation Commission, each Commissioner shall receive a .
salary, the amount of which shall be fixed by agreement between the Parties, each of which
shall contribute an equal share. -

Article 17.

_ -If the two Parties have not reached an agreement within a month from the termination

of the labours of the Conciliation Commission, the question shall, at the request of either Party,
be brought before the Council of the League of Nations, which shall deal with it in accordance
with Article 15 of the Covenant of the League.

Article 18.

, If the Parties have agreed that a dispute which, under Article 1, or under a special agreement
between them, should be submitted to judicial settlement, shall first be submitted to Conciliation
procedure, but have not concluded any agreement laying down the composition of the Concilia-
tion Commission or settling the procedure itself, the dispute shall be brought before a Permanent
Conciliation Commission, or, failing this, before a Commission appointed for the purpose in
accordance with Article 6 ; as regards procedure, the provisions of Articles 7 to 16 shall be
applied.

_ Article 19. ,
In any case, and particularly if the question on which the Parties differ arises out of acts

already committed or on the point of commission, the Conciliation Commission or, if the latter
has not been notified thereof, the Arbitral Tribunal or the Permanent Court of International

~ Justice acting in accordance with Article 41 of its Statute; shall lay down within the shortest

possible time, the provisional measures to be adopted. It shall similarly be the duty of the
Council of the League of Nations, if the question is brought before it, to ensure that suitable
provisional measures are taken.

The Parties to the dispute shall be required to accept such measures, to abstain from all
measures likely to have a repercussion prejudicial to the execution of the decision or to the
arrangements proposed by the Conciliation Commission or by the Council of the League of
Nations, and in general to abstain from any sort of action whatsoever which may aggravate
or extend the dispute..

A(ticle 20.

The present Convention shall be applicable as between the States Signatories who are
Parties to a dispute whether or no other Powers are also interested in the dispute.

2. PROPOSALS BY THE NORWEGIAN GOVERNMENT.

i ' | Oslo, December 30th, 1927.

The Norwegian Government realises the objections which may be raised, and some of
‘which were actually raised during the last session of the Assembly of the League of Nations,
against the draft general arbitration Convention submitted to the Assembly by the Norwegian
delegation. The. Nowegian Government is, however, of the opinion that these objections
will lose a great deal of their force if the proposed Convention is based on the model of the
Locarno Treaties, which is at present accepted by a considerable number of States. There
is also reason to believe that States whose arbitration policy has hitherto been marked by
a certain reserve would subsequently accede to a general Convention drawn up on this basis.

The Norwegian Government therefore recommends that the Locarno Treaties should
be taken as a model in drawing up a general Convention of conciliation and arbitration, with
the modifications rendered essential by the necessity of each contracting party constituting
a special conciliation commission with each of the other contracting parties.

The Norwegian Government proposes at the same time that the general Convention to
be concluded should be of wider scope than the Locarno Treaties as regards the submission
“of disputes to a decision binding on the parties. The Norwegian Government considers that
the provisions of the Locarno Treaties concerning the submission of disputes to the Council
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"of the League of Nations (Article 18) should be supplemented by a clause under which the

: contracting parties would undertake to accept as binding the conclusions of the Council’s

report if this report was accepted unanimously, the votes of‘ the representatives of thp parties
norlz being counlzed in reckor?ing this unanin):ity. A decision taken by the Council under
Article 15, paragraph 8 of the Covenant should also be binding. ] ol
The Norwegian Government also proposes the insertion in the Convention of an option
arbitration clause under which the contracting parties may declare, either on signing or
ratifying the Convention, or at a later date, that they bind themselves, in their relations with

| any other contracting party accepting the same obligation, to submit to an arbitral tribunal

Jnstead of to the Council of the League of Nations any non-juridical question which has been
referred to a permanent conciliation commission and has not proved capable of settlement by

" this method. In the absence of an agreement to the contrary, the arbitration tribunal in

question should be constituted in conformity with the provisions of Heading IV, Chapter II
of the Hague Convention of October 18th, 1907 for the Paclﬁg Settlement of International
Disputes. 3
p'I'he Norwegian Government considers that the obligations of the parties under the general
convention should not replace their obligations under special conventions of conciliation and
arbitration in force between them, but should only supplement the latter. It would therefore
propose that the terms of the Convention should only apply to disputes falling entirely outside
the scope of the special agreements which have been or may be concluded between the parties
with regard fo the settlement of disputes by conciliation or arbitration, and to those whose
submission to a final and binding decision, in virtue of these agreements, cannot be .called
for when they have been referred to a conciliation commission. In the latter case, the dispute
would be referred under the general Convention either to an international tribunal or to the

Council of the League of Nations. :
‘ ) Ivar LYKKE.

3. OBSERVATIONS OF THE BELGIAN GOVERNMENT..

; Brussels, January 11th, 1928.

After a first examination of the documents of the Committee on Arbitration and Security,
it did not seem to me that the Belgian delegate need submit any “ recommendations, sugges-
tions or guiding principles * to the rapporteurs on behalf of the Belgian Government.

At most I might have referred, if need were, to the Report of M. de Brouckeére, the previous
Belgian delegate on the Preparatory Disarmament Commission, submitted after the meeting
of September 1926, and to his speech on September 13th, 1927, to the Third Committee of
the Assembly, concerning the necessity of * developing the powers which the League of Nations
derives from the existence of the Covenant ”. But these documents ‘are well-known to all
those who are interested in the aims of the Committee.

Meanwhlle_I have just received the text of the Swedish Government’s. proposals. I see
that they consist of a * Draft Collective Conciliation and Arbitration Agreement based on
the'pnpc1pl§s which were adopted in the Locarno Agreements ”*, and I have no hesitation in
saying in this connection that such suggestions receive the Belgian Governments’ wholehearted
approval. I am therefore glad to learn that a formal proposal to this effect is now under
consideration by the rapporteurs.

RoLLIN JACQUEMYNS.

4. OBSERVATIONS OF HIS MAJESTY'S GOVERNMENT IN GREAT BRITAIN ON
THE PROGRAMME OF WORK OF THE COMMITTEE ON ARBITRATION AND
SECURITY OF THE PREPARATORY COMMISSION FOR THE DISARMAMENT
CONFERENCE. :

Question.

“1. First Group of Questions, . Arbitration and security agreements.

¢ Study of measures enabling the League of Nations t i
y I ) 0 promote,
and co-ordinate special or collective agreements on arbitragc)ion andgesl;?:ilal!ili? v
(Resolution No. V, No. 3, paragraph 4).- ’ y

A. Treafies of Arbifration.

“1. Measures for their Promolion : -

:: Resolution of the 1926 Assembly.
Reoommendatlpns by States Members and offer of the Council’s good offices.
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2. Suifable means of co-ordinaiion and generalisation.
Two methods may be indicated :

“ (1) An analytical study of existing treaties for the purpose of extracting the
substance common to all of them on which a model convention might be based.

“ (2) A study of the draft optional convention for the obligatory arbitration of
disputes, submitted to the Third Committee by Dr. Nansen on behalf of the Norwegian
delegation, taking into account the following recommendations of the First Committee
of the Assembly :

“ (a) Means should be sought for encouraging and promoting the acceptance
of the optional clause of Article 36 of the Statute of the Permanent Court of Inter-
national Justice, and the conclusion of special treaties for judicial settlement, arbitra-
tion and conciliation.

“ (b) In any investigation into the methods of pacific settlement of disputes
between States, special attention should be paid to the procedure of conciliation,
which is of the utmost importance.

“ (c¢) Very special attention should also be given to the question of the relations
between the Council’s and the Assembly’s mediatory action and the procedures of
arbitration and conciliation. .

“ (d) In studying a general convention for compulsory arbitration, enquiry
should be made as to how the convention could be given sufficient flexibility to
permit the contracting States to adjust the obligations assumed to their particular
circumstances. ” :

Answer. ‘
1. Justiciable Dispufes.

Meaning of Phrase « Treaties of Arbitration ™.

1. In considering the question of What measures may be feasible for promoting treaties
of arbitration, a distinction must be drawn between the classes of disputes which it is proposed
to solve by means of arbitration. It is usualin this connection to distinguish between justiciable
and non-justiciable disputes, i.e., between thosejn which — to use the phraseology of the Treaty
of Locarno — the parties are in conflict as to their respective rights and those in which the
dispute arises because there is a divergence of view as to the political interests and aspirations
of the parties. Itis convenient to restrict the meaning of the phrase ¢ treaties of arbitration
to international arrangements dealing with justiciable disputes and providing for the submission
of such disputes to a tribunal entitled to give a decision binding on both parties.

Arbitration Treaties in General have no Sanction but Public Opinion.

2. The object of all arbitration treaties being to facilitate the satisfactory solution of
disputes so as to restore relations of cordiality between the States concerned, it is well to
bear in mind that it is not the rendering of a decision that is important but the acceptance
ahd execution of the terms of that decision by the parties. Arbitration treaties have no sanction
behind them but the force of public opinion in the world at large. : :

An arbitration award which a party to the dispute resolutely refused to execute would
not merely fail to settle the dispute ; it would prejudice the movement in favour of arbitration.

3. Thetimes hardly seem to be ripe for any general system of sanctions for the enforcement
»f arbitration treaties. No effective sanctions have been suggested except an agreement
oy other States, not parties to the dispute, to use force against either of the parties to the dispute
which failed to submit the dispute to arbitration or failed to accept and comply with the award.
[t is improbable that any nation which is strong enough to use force effectively would at present
indertake any such general obligation. It would involve a burden which no State would
shoulder unless if felt that its interests were vitally affected by any disturbance of the peace
resulting from the particular dispute in question remaining unsettled. Even in the Locarno
I'reaty, where the parties incurred obligations of a far-reaching character because they felt
‘hat interests of great importance were effected, the sanction for enforcing the article containing
the agreement to arbitrate was limited to an undertaking by the five Powers concerned to |
somply with such proposals as the Council of the League might make when the failure on the -
sart of the parties to the dispute to honour the obligation as to arbitration was brought before
-hat body.

Need for Reservations.

4. Theconsiderations advanced in paragraph 2 show that one of the controlling elements
n formulating any model arbitration treaty or in considering what measures can be taken
‘or promoting the conclusion of arbitration treaties is the extent to which public opinion in
iny particular country can be counted on to accept and to carry out loyally a decision which
s unfavourable to its own contentions. Arbitration treaties impliedly, if not explicitly,
mpose upon the parties the obligation loyally to accept the decision of the tribunal. An
irbitration treaty which goes beyond what the public opinion of a country can be counted



— 50 —

on to support when the interests of that country are in question and when a decision
unfavourable to those interests is pronounced is a treaty which is useless. It is merely calcul-
ated to deceive the public. In a moment of grave importance it may fail to achieve a solution
of a dispute even if the dispute is arbitrated in accordance with its terms. It would embitter
relations between the two countries instead of improving them, and would cause a set-back
to the movement now so steadily advancing in favour of the pacific settlement of justiciable

disputes by means of arbitration.

5. It is because it is so generally felt that there are some questions — justiciable in their
nature — which no country could safely submit to arbitration that it has been usual to make
reservations limiting the extent of the obligation to arbitrate. These limitations may vary
in form, but their existence indicates the consciousness on the part of Governments that there
is a point beyond which they cannot count on their peoples giving effect to the obligations of
the treaty. That there are limits beyond which a State cannot go in accepting binding obli-
gations to arbitrate justiciable questions in all cases is recognised in Article 13 of the Covenant
of the League of Nations. By that provision the members of the League accept in principle
. but not definitively the obligation to arbitrate justiciable disputes. The framers of the

Covenant realised that it was not feasible to embody in the Covenant a definite and compre-

hensive obligation to arbitrate all justiciable disputes.

6. Mere omission of the limitations on the obligation to.arbitrate justiciable disputes
which now figure in arbitration treaties would not promote the progress of arbitration. What
is necessary is to overcome the diffliculties which have caused the insertion of these limitations,
and for this time is necessary. As nations get to understand each other better, as the respect
for international law gets stronger, and as a sense of security increases, it will become more -
easy for States — even for those whose interests are world-wide — to accept comprehensive
engagements to arbitrate justiciable disputes. Some States are already in that fortunate
position. Others less fortunate must approach thereto by degrees..

Lines of Progress.

7. There are two lines along which progress is possible towards a universal ‘acceptance
of the unrestricted obligation to arbitrate justiciable disputes, even by the States which cannot
at present accept such an obligation. - ' o

. 8. The first is by the inclusion in particular treaties of an undertaking to arbitrate disputes
which may arise with regard to the interpretation or application of the treaty concerned. Many
multilateral conventions to which Great Britain is a party have been concluded in recent years
which contain a provision such as the following : : '

* Disputes between. the parties relating to the interpretation or application of this
convention shall, if they cannot be settled by direct negotiation, be refgll')red for decision .
to the Permanent Court of International Justice. In case either or both of the parties
to such a dispute should not be parties to the protocol of signature of the Permanent -
Court of International Justice, the dispute shall be referred, at the choice of the parties
either to the Permanent Court of International Justice or to arbitration, >’ ’

9. The time is ripe for an investigation as to whether this e of stipulation mi h’t
glllc;r; c%glera]lfllyt by inc@lgilec: iI:i interna}l:iorflall agreements, iIlCllldti.{lI; those I:)f a non!glezgchnjlclzgif

. U 1L Is possible to do so, the field withi i justici i i
it wil stegdily ) within which all justiciable disputes will be

10. The second and more important method is by widenin l in
A I 2 g the scope of agreements d
vtzlta]}i)lil:::élizgle (Ii’lcs?g’ic:st%ggte_raﬂyfagﬁ pllfid%ui% the parties in advance%o sub%nit Sué;l dlsei)al]ilt%%
. ies i i '
above are now generally inserte(:] - 1s kind that the reservatlons-refgrred to in paragraph 3

11. In 1903 itrati - e
provided as fonofg,lsa:l'bltratlon treaty was concluded between France and Great Britain which

“ Arlicle 1. Differences which may arise c;f a legal i

] I en nature, or i -
E;zt:t}x)on of treaties existing between the two Contragting Parties, al:cllagﬂiﬁoitﬂrfam?gt
Arbitra?:?gnp;sgg:fshtgd s:it:t'lfhle))i-l czillgpligrll)];c%ﬁ sgall be referred to the Permanent Cogrt of
ele by the Lonvention of the 29th July, 189 f ’

nevertheless, that they do nof affect the vital interest ] o . provided,

L s, t

{wo Contracting Stales, and do not concern the intere,fti lor}dte i‘;’;d%;ﬁ;ig: ’{hze honour o the

' International Convention for the Su :
: pPpression of the
at Geneva, September 12th, 1923, Article lg (Treaty Seria(,:ill;?:l alt,loil;);g, %nngrZaS’gg)’

n Obscene Publicati
* Tready Serles, No. 18 of 1903, y o?s’ “lgned
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This treaty was the forerunner of a large number of similar treaties concluded between
othef1 Povlvlers. Great Britain is at present a party to eleven treaties containing stipulations
“on these lines. '

12. It may well be that this formula as to vital interests, honour, independence and the
interests of third States, first adopted a quarter of a century ago, requires re-examination.
Whatever changes may be recommended, however, it is clear that some limitations on the
scope of a treaty of this kind are essential. Disputes legal in their nature may arise between
two States with regard to matters falling exclusively within the domestic jurisdiction of one
of them. No State can agree to the submission to an international tribunal of matters falling
exclusively within the range of its national sovereignty.. Similarly, there are some political
questions even of a justiciable nature as to which a country feels that for the reasons indicated
in paragraph 4 the stage has not yet been reached when it can agree unreservedly in advance
to submit them to an arbitration tribunal.

13. Cases sometimes arise in which the parties are willing to arbitrate, but where it is
felt that a mere decision on the point of law will not solve the dispute. In two such cases between
Great Britain and the United States the parties agreed that the tribunal should have power
to frame rules or recommendations for the future regulation of the matter out of which the
dispute arose. This was done in the Behring Sea Arbitration Treaty (February 29th, 1892 ;
84 State Papers, p. 48) and in the North Atlantic Fisheries Arbitration Agreement (January
27th, 1909 ; 102 State Papers, p. 145). This procedure might be followed with advantage in
other cases as it reduces to a minimum the risk of future disputes.

The Optional Clause in the Statute of the Permanent Courl.

14. Article 36 of the Statute of the Permanent Court of International Justice embodied
an arrangement by which any State which accepted the Statute establishing the Court might
accept as compulsory the jurisdiction of the Court in cases relating to :

“ (a) The interpretation of a Treaty.
“ (b) Any question of International Law.

. “(¢) The existence of any fact which, if established, would constitute a breacl} of
an international obligation. :

'« (d) The nature or extent of the reparation to be made for the breach of an inter-
_national obligation. ”’

Power was .givén by the terms of the article to accept this obligation in respect of all
or any of these four classes of cases and, therefore, a State was enabled to exclude from its
acceptance any particular category of disputes.

15. The cause-of the somewhat small measure of acceptance that Article 36 has hitherto
met with is to be found in the fact that the considerations which deter States from accepting
binding obligations to arbitrate all justiciable disputes operate in varying degrees as regards
other foreign States. In contracting an international obligation towards another State a country -
must take into account the nature of its relations with that State. Obligations which it may
be willing to accept towards one State it may not be willing to accept towards another. Reser-
vations and exceptions which it may think necessary as regards one State may not be considered
necessary as regards another. The method of signing a general undertaking, even when coupled
with the power to make exceptions as to the categories of disputes to be arbitrated, lacks the
flexibility which enables the measure of the obligation to be varied in the case of the particular
States towards which the obligation is being accepted. More progress is likely to be achieved

“through bilateral agreements than through general treaties open to signature by any State
which so wishes. When a bilateral treaty is to be open to other Powers by way of accession, it
should provide that the invitation to accede should emanate from all the parties which have
already become bound by the treaty. -

Choice of Tribunal.

16. The progress of arbitration and the development of international law will be encouraged
by the choice, whenever possible, of the Permanent Court of International Justice at The
Hague as the tribunal to which justiciable disputes are referred for decision. The judgments
of competent international tribunals are already playing an important part in formulating the
rules of international law. If there is a tendency to concentrate the more important disputes
in the hands of the court which has been established at The Hague, it will render the resulting
rules more uniform and will also enhance the prestige of the Court. -

II. Noh-justiciablc Disputes.

~17. Non-justiciable disputes are less suitable for submission to a tribunal invested with
the power of giving a binding decision. A procedure of conciliation is in such cases all that is
at present possible. :
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isi bound
18. Under the provisions of the Covenant of the League, Members of the League are
“to bring all such disl;)utes, if not solved by other means, before the Council of the League, and

i i f the Council
though the terms of Article 15 of the Covenant do not render the recommendations of the
oblic?xtory on the parties to the dispute, they go as far as the States with world-wide interests
felt able in 1919 to go, in subjecting all Members of the League to the obligation of refraining

from making war against a party to the dispute which complied with the recommendations
of the Council. _ .

19. In 1925, when this question was once more considered by the Powers which participated
in the Locarno Conference — most of them Powers whose interests are world-wide — it was
found that the provisions of the Covenant on this question went as far as it was possible for
them to go. Accordingly, Article 3 of the Treaty of Locarno provided that questions which
were not submitted to judicial decisions should be submitted to a conciliation commission,
and that, if the recommendations of the commission were not accepted, the question should

be handled by the Council of the League under Article 15 of the Covenant.

20. In 1922 the Assembly of the League adopted a resolution urging upon all Members
of the League the advantage of conciliation as a method of solving disputes and inviting them
to conclude agreements for setting up conciliation commissions. With this resolution His
Britannic Majesty’s Government in Great Britain are profoundly in sympathy. The essence
of conciliation is that it does not attempt to impose a settlement, but that it frames for the
consideration of the parties to the dispute recommendations and terms calculated to compose
the conflict of view. It thus brings to bear upon the question at issue the efforts of impartial
and qualified statesmen free from the bias which is inevitable among those who are nationals
of one of the countries which are parties to the dispute. It has also this further advantage that
recommendations made by impartial bodies after profound study of the facts of the dispute are
bound to merit the support of public opinion in other countries and will thereby possess the
greatest weight with the States between which the dispute has arisen.

21. The fundamental distinction between justiciable and non-justiciable disputes is one
that must be borne in mind in framing any model conciliation agreement. Justiciable disputes
should be referred to bodies of men who are accustomed to give binding decisions, and who
are in consequence accustomed to base their decisions on rules of law which are obligatory for
the parties. Non-justiciable disputes cannot be solved by the application of any such rules of
law. Such disputes should not, therefore, be submitted to bodies of judges accustomed to
apply rules of law. Treaties which provide that where the parties do not accept the recommen-
dations of a conciliation commission the dispute should be referred to the Permanent Court
of International Justice at The Hague should be discouraged.

22. Dr. Nansen has submitted a form of agreement open to general signature for reference
of non-justiciable disputes to a small body or committee invested with the power of giving
a decision binding on the parties. The utility of studying the draft of any such agreement
depends on whether there are any States which feel themselves able to accept and sign such a
general agreement. If there are, the draft of such an agreement should be worked out. It would
serve as a useful model for future agreements as to this mode of dealing with non-justiciable
disputes — whether such agreement were bilateral or multilateral in form — nor would the
utility of the draft be destroyed by the fact that there might at present be many States which
felt unable to sign it.

Questi : B. Security Agreements.
uestion.

1. Measures for their promotion :

Resolution of the 1926 Assembly.
Recommendations to States Members and offer of the Council’s good offices.

Answer.

The resolution of the Seventh Assemblv on arbitration, securit d cifi
of international disputes runs as follbws : d ’ rity and the pacific settlement

* The Assembly,

* Having examined the reports of the Council on Arbjtrati i ifi
Settlenl;ent %f Tntomations, Tronts of ‘ rbhitration, Security and the Pacific
* Records the fact that the resolution adopted by the Assembly at its si rdi

) t
session, fo the effect that the most urgent need of the present time is t%e r;-:sgz}il?sﬁindéggg
mutual confidence between nations, has had definite results. Itsees clear proof of thisin the
:;fézggrfﬁgxggvxéumbterfotfharll)jgratmn fc?\?ventions and treaties of security conceived in the
I nant ot the League of Nations and in harmony with the prine;
Geneva Protocol (Arbitration Security and Disarm Yt ¢ ooy ypocs of the
L o, ament), It emphasises in particul
the importance of the Treaties of Locarno the coming int i cen rendored
_ e ) no, ) force of which has b dered
possible by the admission of Germany into the Lea 53 ofoN i ncipal ohioe
e b3 . ations and i j
of which is to ensure peace in one of the most sgnsitive regions gf Et]}:l?'o%!;r}mpal oblect



— 53 —

s Sees in the last-mentioned treaties a definite step forward in the esiapusnment
of mutual confidence between nations ; .

‘ Considers that agreements of this kind need not necessarily be restricted to a
limited area, but may be applied to diiferent parts of the world ;

¢« Asserts its conviction that the general ideas embodied in the clauses of the Treaties

- -of Locarno, whereby provision is made for conciliation and arbitration and for security

by the mutual guaranteeing of States against any unprovoked aggression, may well be

accepted amongst the fundamental rules which should govern the foreign policy of every

civilised nation ;

- ¢ Expresses the hope that these principles will be recognised by all States and will

be }Il)ut into practice as soon as possible by all States in whose interest it is to contract
such treaties ; : ’

‘¢ And requests the Council to recommend the State Members of the League of Nations
to put into practice the above-mentioned principles and to offer, if necessary, its good
offices for the conclusion of suitable agreements likely to establish confidence and security
— the indispensable conditions of the maintenance of international peace — and, as a
result, to facilitate the reduction and limitation of the armaments of all States. *

The declaration made by the British representative at the sixth meeting of the thirty-
third session of the Council — the declaration of the views of His Majesty’s Government on
the draft Protocol for the Pacific Settlement of International Disputes — contained the follow-
ing passage :

“ What expedient remains ? How is security and, above all, the feeling of security,
to be attained ? In answering this question it is necessary to keep in mind the characte-
ristics of the ‘extreme cases’, to which reference has already been made. The brooding
fears that keep huge armaments in being have little relation to the ordinary misunder-
standings inseparable from international (as from social) life — misunderstandings with
which the League is so admirably fitted to deal. They spring from deep-lying causes
of hostility, which, for historic or other reasons, divide great and powerful States. These
fears may be groundless ; but if they exist they cannot be effectually laid by even the
most perfect method of dealing with particular disputes by the machinery of enquiry and
arbitration. For what is feared in such cases is not injustice, but war — war deliberately
undertaken for purposes of conquest and revenge. And if so, can there be a hetter way of
allaying fears like these than by adopting some scheme which should prove to all the
world that such a war would fail ?

¢« Since the general provisions of the Covenant cannot be stiffened with advantage,
and since the ‘extreme cases’ with which the League may have to deal will probably
affect certain nations or groups of nations more nearly than others, His Majesty’s Govern-
ment conclude that the best way of dealing with the situation is with the co-operation
of the League, to supplement the Covenant by making special arrangements in order to meet
special needs. That these arrangements should be purely defensive in character, that they
should be framed in the spirit of the Covenant, working in close harmony with the League
and under its guidance, is manifest. And, in the opinion of His Majesty’s Government,
these objects can best be attained by knitting together the nations mest immediately con-
cerned, and whose diiferences might lead to a renewal of strife, by means of treaties framed
with the sole object of maintaining, as between themselves, an unbroken peace, Withinits
limits no quicker remedy for our present ills can easily be found or any surer safeguard
against future calamities. ”

His Majesty’s Government were not slow to put into practice the expedient which they
recommended. They were among those which created the example set by the Treaty of Locarno,
so strongly welcomed by the Seventh Assembly. It might not be amiss here to recall the out-
standing features of this arrangement — the features which distinguish it from, and render
it a more effective gurarantee of security than, other agreements concluded before or since.
They may be briefly summarised as follows :

The Treaty of Locarno is no mere alliance between a group of friendly States with a
" community of interests. Such alliances, unilateral in character and directed generally against
some other State or group of States, have not always in the past best served the cause of peace.
Even when originally inspired by defensive motives they have sometimes become instruments
of offence. :

The Treaty of Locarno is a bond between nations which were recently at war with one
another. Itis directed solely to prevent a recurrence of that calamity and to preserve the peace
within a group of States whose interests have often conflicted and whose territories have
frequently been the theatre of war.

The Treaty of Locarno is in complete harmony with the spirit of the Covenant and a valuable
aid in facilitating the execution of its provisions. It is a mutual engagement between certain
of the signatories in no circumstances again to resort to war among themselves, and a reciprocal
guarantee by all of them for the maintenance of that engagement. Under its terms all disputes
are referred in the last resort to the Council, by whose decisions the parties undertake to abide.
Even in the event of a deliberate act of aggression — the one case in which the signatories are
bound to come to the immediate aid of the injured party — the Council is seized of the matter
and the parties undertake to act in accordance with its recommendations.
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<necifi i ifi impose
The Treaty of Locarno is designed to avert a specific dang_etr H'ln?::pr?%ﬁ(; If&'e%; a:}ge;ﬂgoth:
on all the parties concerned an equal obligation to preserve its integ 1d be any more
decisions of the Council. It is in this way far more efficacious ’chandcouer e & ﬁr e
general system of guarantees under which the obligation would be spread ov i
number of States each of which would be inclined, quite naturally, to regard its
obligation as being pro lanfo reduced. L. .
gAs already stgtgd, His Majesty’s Government in Great Britain were among tht::s:ai 'wh;(ih
set the example of Locarno. In the regions where their-particular interests are mos n'e(é y
affected and which have so often been the scene of war, they have given their fonnal-g;ltarafn tﬁf’
backed by the undertaking to bring the whole force of Great Britain to the suppfo . (:: 1:e
League's judgment in the event of an act of aggression being committed in d_eflan’ce of the treaty
and of the Covenant. For reasons which are already well known, His Majesty’s Government
are unable themselves to contract further obligations of this character and extend the tremen-
dous-responsibilities involved in regions where their interests are less directly c(_)ncerned. "

Notwithstanding the hope expressed in the above-quoted Assembly resolution that the
principles embodied in the Treaties of Locarno *¢ will be put info practice as soon as possible
by all States in whose interest it is to contract such treaties 7, no fl}rthel: trea,tles on the Locarno
model have yet been registered with the League of Nations. His Majesty’s Government look
forward to the gradual growth of this system, convinced as they are that the easiest way of
attaining a universal sense of security is for each State to provide itself with the necessary
guarantees in that quarter where its main interests, and consequently its principal .danggr, lie.
If the system is gradually extended until it includes every State which feels that its security
is not already amply safeguarded, there will eventually be woven a network of guarantees
against a rupture of the peace in any part of the world. ‘In the opinion of His Majesty’s
Government, such local guarantees, directed to a specific danger and based on well-defined
obligations, are infinitely more satisfactory than any comprehensive or universal scheme,
which must necessarily be drawn in vaguer and more general terms, and of which conse-’
quently the modus operandi and the probable efficacy must remain to some extent a mafter
of speculation. ' )

In accordance with the Assembly resolution quoted above, the Council place its good offices:
at the disposal of all States desirous of * concluding suitable agreements likely to establish
confidence and security ", So far as His Majesty’s Government in Great Britain are aware,no
State has as yet taken advantage of this offer. It seems to them that, if States, which, owing
to any doubt or suspicion, hesitate to open negotiations were mutually to agree to place them-
selves in the hands of the Council and to conduct their conversations under its auspices, the
conclusions of further agreements on the lines recommended would be greatly facilitated.

- Question.

2. Suitable means of co-ordination and generalisation :

* Study of existing security treaties from the point of view of their use by the Council
for the application of Articles 10, 11, 16 and 17 of the Covenant.

“ Study of agreements with the States Members of the League may conclude among
themselves, irrespective of their obligations under the Covenant, with a view to making
their commitments proportionate to the degree of solidarity of a geographical or other
nature existing between them and other States” (Resolution No.V, No 3, paragraph 6).

“ Study of the procedure to be followed by the Council to give effect to the last para-
graph of the Assembly resolution, which proposes that the Council should invite States
to inform it of the measures which they would be prepared to take, irrespective of their
obligations under the Covenant, to support the Council’s decisions or recommendations
in the event of a conflict breaking out in a given region, each State indicating that, in
A particular case, either all its forces or a certain part of its military, naval or air forces,
could forthwith intervene in the conflict to support the Council's decision or recommen-
dations ™ (Resolution No. V, No. 3, paragraph 7).

Answer,

Though the general use of the word security ', in the connection i ich it i
:lrlnpllo%red, is 951 recerét elxdoption, the idea is no nzw’one. he centuny pressany
¢ 'ale war the underlying motive of many treaties was the desire for a sense of security —
t)]tl;ﬁe(rlsescl)l\.r%r Zhgg rltsi, olf a Staiiz_'t; to'r(rili::limise the risk of finding itself in armed conflict \B:Iith
cular question and to assure itself that in t ict it wi
not be left to bear the brunt unaided. 1 the event of such a conflict it will
Such treaties can only be described as security ” agr in thi
: } ce ts, -
of the word, if they are directed solely to the preserzati 3 of peace and 1ovresent-day sense

to the rights or ; ; \ e | on of peace and invelve no prejudice
(:oveﬁall’%. S or Interests of third parties — if, in short, they are imbued with the spirit of the

Since the establishment of the League of Nations

heen concluded.  The following are am » @ number of such agreements have

ong those to which' Great Britain is a party:

The Convention relating fo the non-forlificalion and isail
. . neutralisaiio
October 20th, 1921. — The object of this agreement is “ that these is?ar?(fismr;;;rall(llggef's%:c%ﬁg

a cause of danger from the military point of view”, and the «High Contracting Parties undertake
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to assist in the measures which the Council of the League of Nations may decide upon for this
purpose *’ (the rendering effective of the guarantee of neutrality) if a case should arise in which
its intervention is sought. :

The Convention relating to the regime of the Strails of July 24th, 1923. — With the object
of securing ¢ that the demilitarisation of the Straits and of the contiguous zones shall not
constitute an unjustifiable danger to the military security of Turkey, and that no act of war
should imperil the freedom of the Straits or the safety of the demilitarised zones ", the high
contracting parties undertake, in the event of certain contingencies arising, to meet such
situation ¢ by all the means that the Council of the League of Nations may decide for this
purpose .

The Trealy befween the British Empire, France, Japan and the Uniled Stales of America
relating to their insular possessions and insular dominions in the Pacific Ocean, of December 13th,
1921, by which the high contracting parties undertake to respect each other’s rights in a speci-
fied area, to meet in joint conference for the consideration and adjustment of any controversy
involving those rights, and to communicate with each other as to the measures to be taken
in the event of the said rights being threatened by the aggressive action of any other Power.

The Treaty of Locarno, of which the salient features have been recalled in an earlier passage
of this memorandum. :

Provision for meeting a specific danger in a particular area is a common factor of these
treaties, which may accordingly be classed as ¢ security ”* agreements. To a greater or less
extent, varying with the terms in which they are drawn, they are calculated to be of use to

“the Council in the application of Articles 10, 11, 16 and 17 of the Covenant. They are a con-~
firmation and, in some cases, a reinforcement of the general undertaking to respect and preserve
the territorial integrity and existing political independence of all members of the League
(Article 10) ; in virtue of their explicit recognition that certain individual Members of the League
are particularly concerned in particular areas, they are a confirmation and a reinforcement
of the general recognition that any war or threat of war is a matter of concern to the whole -
League (Article 11) ; for the same reason they are an additional guarantee that the sanctions
prescribed in the Covenant (Articles 16 and 17) will be readily forthcoming when the need
arises. This is especially so in those cases where the contracting parties formally undertake
to apply those measures which the Council may decide upon.

In the opinion of His Majesty’s Government in Great Britain, the measure of security
afforded by agreements of this nature is proportionate to (a) the extent to which they are
devised to meet a specific danger, and (b} the character, and clarity of definition, of the measures
to be taken in the event of that danger arising. History has shown that this class of treaty
has as a rule proved ineffective when there has been room for doubt or hesitation under either
of those heads. His Majesty’s Government in Great Britain are of opinion that the Treaty
of Locarno, with its clear definition of both (a) and (b), is the ideal type of * security '’ agree-
ment. As already stated, they look forward to its adoption by all States which have anything
to fear. ’

The considerations referred to in the preceding paragraph apply also, in the view of His
Majesty’s Government, to agreements which States Members of the League may conclude
among themselves, irrespective of their obligations under the Covenant, with a view to making
their commitments proportionate to the degree of solidarity of a geographical or other nature
existing between them and other States. Such agreements may undoubtedly be a contribution
to security in proportion as they relieve the anxiety of the States which conclude them, whilst
constituting no menace or cause of suspicion to others. They will also be of use to the Council
in the degree in which they may facilitate its task in calling upon States to come to the support
of the judgment of the League. ' )

" As regards the procedure to be followed by the Council in inviting States ¢« fo inform it
of the measures which they would be prepared to take, irrespective of their obligations under
the Covenant, to support the Council’s decisions or recommendations in the event of a conflict
breaking out in a given region, ” it seems probable that States may well hesitate to indicate
precisely what measures they would be prepared fo take in hypothetical contingencies ; nor,
for fear of increasing tension, or of creating it where none exists, are they likely to be willing,
except in mutual agreement, to describe the contingencies in which they would be ready
immediately to bring part or whole of their forces to the support of the Council’s decision or
recommendations. The most effective way of establishing such mutual agreement, and of
placing it on record, is by the negotiation of a formal treaty. His Majesty’s Government in
Great Britain have adopted this method in the Treaty of Locarno, by which they have engaged
to bring the whole of the forces of the country to the support of the League’s judgment in certain
definite contingencies.

Question.

‘¢ Second group of questions. — Systematic preparation of the machinery to be employed
by the organs of the League of Nations with a view to enabling the Members of the League
to perform their obligations under the various articles of the Covenant (Resolution No. V,
No. 3, paragraph 5).

“ Though there is no desire to limit the future sphere of action of the Committee in
this matter, the programme may forthwith be extended to the following articles :

‘¢ Article 10. — Study of the criteria by which aggression may be presumed.
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« Arficle 11. — Study of this article, taking into ‘account the work already done

; fed. o .
and at p‘r‘e‘Sf ﬁ?cﬁe‘&g_ (ialgggdey of Article 16 under conditions similar to those applied to the

study of Article 11. ) )
“ Study of the scheme, of financial assistance to b

aggression, and particularly of the preliminary points ra
e (a) Study of the criteria by which aggression may be pres
f the Council in this matter. . /
o { bguPSz}ht of participation by States (the question of States not Members of the
League). ”’

e given to States threatened with
ised by the Financial Committee,
umed and the procedure

Answer.

Under Article 10 the Members of the League : | . A
d preserve as against external aggression’ the territorial
integrity and existing political independence of all Members of the League. In case of
any such aggression or in case of any threat or danger of such aggression, the Council shall
advise upon the means by which this obligation shall be fulfilled. ™ -

It is well known that this article from the oufset presented some difficulty to certain
Members of the League who feared that, if interpreted in a literal sense, it would involve them
in the obligation to place their forces automatically at the disposal of the Council for use in
any part of the world where an act of aggression in violation of the Covenant had occurred:

It is unnecessary to describe the progress of the study made by the appropriate organs
of the League as 4 result of proposals, first for the elimination, and subsequently for the amend-
ment, of the article. It is sufficient to recall the following inferpretative resolution which
eventually was submitted to the Fourth Assembly, and which, though not formally adopted
owing to one adverse vote, is nevertheless regarded by many Members of the League as the
generally accepted interpretation : ' .

“ It is in conformity with the spirit of Article 10, that, in the event. of the Council
considering it to be its duty to recommend the application of military measures in con-
sequence of an aggression, or danger or threat of aggression, the Council shall be bound
to take account, more particularly, of the geographical situation and of the special con-
ditions of each State. _ ]

“ It is for the constitutional authorities of each Member to decide, in reference to
the obligation of preserving the independence and the integrity of the territory of Members,
in what degree the Member is bound to assure the execution of this obligation by employ-
ment of its military forces. .

. “ The recommendation made by the Council shall be regarded as being of the highest:
importance, and shall be taken into consideration by all the Members of the League with
the desire to execute their engagements in good faith. ”

£ undertake to respect an

. This interpretation is in harmony with the view of His Majesty’s Government in Great
Britain, who regard the article, while of great sanctity, as the enunciation of a general principle,
the details for the execution of which are contained in other articles of the Covenant.

. With the view of facilitating the fulfilment by Members of the League of the obligation
involved in the acceptance of this principle, various attempts have been made to define an
aggressor. It is unnecessary here to do more than recall the fact that His Majesty’s Govern-
ment have been unable to support them for reasons which they explained fully at the time :

Arlicle 11. — “ Any threat or threat of war, whether immediately affecting an
of the Members of the League or not, is hereby declared a matter of conceslr‘n to the %vholz
League, and the League shall take any action that may be deemed wise and effectual to
safeguard the peace of nations. In case any such emergency should arise, the Secretary-
Sifliﬁgalcso}ﬁlc’i 1on the request of any Member of the Leagne, forthwith summon a meeting

“ It is also declared to be -the friendly right of each Member of th i
! e League to brin
;cg t:?:a?ifg::flggag'fothe %ls.s;rr;}])]ly ofr of 1:tlht:,i Council any circumstance whatevger aﬁecting
1 ions whic reatens to disturb internationa g
standing between natjons upon which peace depends. ”’ ! I peace or the good under

This article has also been the subject of considerable study. Recently a report by the

Committee of j . [ _
adoption byothth(elogﬁgiric;l.l was approved by the Eighth Assembly, which recommended its

“as a valuable guide which, without restricting the Council’s i l i
. . ouncil’s liberty t
?}I:g ?elz(s)gi::t tfhe best methods to be adopted in the eve%t of any threat t(l) pea%e, (s)ucrlrfrﬂgr(?isg-
ot experience, of the procedure already followed, and of the studies so far

carried out with a view : ot .
emergency. * to the best possible organisation of its activities in ecase of

I .. A i S 4 H . . .
Comrg;:t;g?;iztgoitcgﬁie:ﬂr?ﬁnt in Great Britain are in full agreement with the terms of the
’ ey regard as a most useful indication to the various steps which
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may be taken by the Council, and as calculated to expedife its rapidity of action in an
emergency. .

Article 16, — 1. Should any Member of the League resort to war in disregard of
its Covenants under Articles 12, 13 or 15, it shall ipso facfo be deemed to have committed
an act of war against all other Members of the League, which hereby undertake imme-
diately to subject it to the severance of all trade or financial relations, the prohibition
of all intercourse between their nationals and the nationals of the Covenant-breaking
State, and the prevention of all financial, commercial or personal intercourse between
the nationals of the Covenant-breaking State and the nationals of any other State,
whether a Member of the League or not.

2. It shall be the duty of the Council in such case to recommend to the several
Governments concerned what effective military, naval or air force the Members of the
League shall severally contribute to the armed forces to be used to protect the covenants
of the League. : ’

. 3. The Members of the League agree, further, that they will mutually support
one another in the financial and economic measures which are taken under this article,
in order to minimise the loss and inconvenience resulting from the above measures, and
that they will mutually support one another in resisting any special measures aimed at
one of their number by the Covenant-breaking State, and that they will take the necessary
steps to afford passage through their territory to the forces of any of the Members of the
J.eague which are co-operating to protect the covenants of the League. ’

“4, Any Member of the League which has violated any covenant of the League
may be declared to be no longer a Member of the League by a vote of the Council concurred
in by the representatives of all the other Members of the League represented thereon. ”

Without entering into the history of the study of this article, His Majesty's Government
in Great Britain desire to recall, in the first place, the various protocols of amendment open
for signature and ratification, all of which have been ratified on behalf of the British Empire
but are not yet in force, and, secondly, the resolutions adopted by the Second (1921) Assembly,
of which, as constituting provisional rules for the guidance of the Council, His Majesty’s
Government expressed their general approval subject only to certain observations (see letter
to the Secretary-General of July 19th, 1922). Their attitude in this matter remains the
same to-day. A further opinion regardihg the interpretation placed by His Majesty’s Govern-
ment on Article 16 is contained in the collective note addressed to the German representatives
by the representatives of Belgium, France, the British Empire and Italy at the time of the
ignature of the Treaty of Locarno, :

General Remarks applicable fo any further Siudy of the above-mentioned
: Articles of the Covenant.

His Majesty’s Government in Great Britain have felt constrained on more than one occasion
to express themselves as opposed to the application of hard-and-fast rules to the interpretation
of articles of the Covenant. Their attitude in that respect is due to no desire to belittle or to
diminish the obligations of the Covenant ; on the contrary, it is due solely to their conviction
that the great strength of the Covenant lies in the measure of discretion which it allows to
the Council and the Assembly in dealing with future contingencies which may have no parallel
‘in history, and which therefore cannot, all of them, be foreseen in advance. The elaboration
and multiplication of rules must tend, not only to turn the Council into an automaton but
to weaken its power of initiative in any contingency not wholly provided for in such rules.

A similar consideration applies also, in the view of His Majesty’s Government, to any
endeavours to define an aggressor. The views of His Majesty’s Government on that
point were once again clearly stated in the following passage in a speech made by Sir Austen
Chamberlain in the House of Commons on November 24th last :

“ They made such an attempt in the Protocol ; they made an attempt to define

" the aggressor. If you lay down, far in advance, before circumstances that you cannot

foresee, rigid definitions by which the aggressor is to be determined, are you quite sure

that in thus making these strict rules in circumstances which are unknown to you, you may

not find, when the oceasion arises, that by some unhappy turn in your definition you

have declared to be the aggressor that party which, to the knowledge of all men at the
time, is the aggressed and not the offender ? )

“There was an observation made hy that eminent jurist and statesman and very
true friend of the League and part author of the Covenant, Signor Scialoja, at the last
Assembly, which is worth thinking about. He went, indeed, further than I would go, for
he seemed to suggest, in one passage, that the aggressor could not be discovered. ‘But’,
he added, “for after all, is not one thing certain, that if only he has a little diplomatic skill,
the aggressor (“se fera agresser ”’), he makes himself to be aggressed.” I do not believe
it will be impossible. I hope it will not be very difficult for the League at a given moment
to say who is the aggressor in a particular quarrel and particular circumstances then
known ; but I think that if you lay down tests by which you must be bound, you will
find that the aggressor will carefully conform to your particular test, and will escape
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I . i ions j ’ f the precision of your
the liability which ought to follow upon his actions just because 0

deﬁnition.) I, therefo%e, remain opposed to this attempt to define tﬁe aggligssog, because
I believe that it will be a trap for the innocent and a sign-post for the guilty.

o indi i i rards
His Majesty’s Government in Great Britain have ?lready mdlc?ted their att}t}lde towar
the schemeJ of yﬁnancial assistance for States victims of aggression. The Brglls:clll1 delﬁgate .
informed the Council on September 8th last that his. Government welcome o eﬁsca erg::i
outlined by the Financial Committee *as providing a practical means of mo_blhsm{(,r1 e f;l x(1191
resources of States Members of the League against a State guilty of aggression, an Secs ta”orS mlg;
an impressive demonstration of the solidarity of League opiion against such a A afe g léc
a scheme might, moreover, be expected to act as a powerful deterrent to any act ol. wanion
aggr?lsllolg. tish delegat ded t indicéte that his Government must attach two conditions.
: e British delegate proceeded to L !
to their acceptance gf thg scheme, viz., it must form part of a satisfactory measure of general
disarmament, and there must be an acceptance by the other principal States of a satistactory
allocation of the guarantee. ) ) ' ‘ _
A similar statement was made by the British delegate in the Third Committee of the
Assembly. - B
His Majesty’s Government in Great Britain maintain their attitude as thus defined, and
will be guided by these considerations in the further and more detailed examination of the scheme
which will have to be undertaken with the assistance of the Financial Committee. i
As regards the * study of the criteria by which aggression may be presumed and the pro-
cedure of the Council in this matter , this problem is examined elsewhere in the course of this
memorandum. If any definite criterion can be established whereby aggression may be
presumed, it will evidently apply to all cases in which Members of the League can be called
upon to take action of any kind, financial, economic or other, in support of the Covenant of
the League. _ , A
In regard to the “ right of participation by States ”’, His Majesty’s Government in Great’
Britain endorse the principle laid down by the Financial Committee that no State should benefit
by the scheme unless it has become a party to the Convention within a period to be fixed, and
thus undertaken its obligations. - .

The question of the participation of States non-Members must be examined in the light
of various considerations. It may perhaps be assumed that Members of the League are less
likely to be involved in hostilities, either as aggressors or as victims of aggression, than non-
Members, and that to admit the latter to participation in the scheme might be to expose the.
other participants to a greater risk of being called upon to give their specific gnarantee. This
might therefore be an argument against the admission of some of the less important non-Member
States whose degree of stability and whose conduct of foreign policy may not be such as to
inspire confidence. On the other hand, a general rule excluding participation by States non-
Members would deprive the League of the co-operation of certain States whose financial strength
and general stability would greatly enhance the efficacy of the scheme.

5. OBSERVATIONS OF THE GERMAN GOVERNMENT ON THE PROGRAMME OF THE
WORK OF THE COMMITTEE ON ARBITRATION AND SECURITY.

At the moment when the Rapporteurs of the Committee on Arbitration and Security
are beginning their discussions, the German Government desires to submit a few general
observations on the programme of work. Its sole object in doing so is to give its views on the
form which the preliminary work undertaken by the rapporteurs could best assume, without

in any way desiring at the present time to put forward definit :
the individual problems involved. P elinite proposals for the solution of

) In principle, the German Government holds the view, which was fr '
in the first discussions of the Committee on Arbitration and Security, thagqtlifengrjlqoﬁzp:f isl(lﬁ
work should not aim at building up a theoretical system, but at framing.those practical measures
which are both necessary and attainable under present political conditions, A system constructed
on purely theoretical considerations, logically perfect though it might be, would not only fail
1io so(llve the problem of security but might under certain circumstances even complicate it
Iguast ?)nger!?u& extent. In examining the 1_nd1vidug1 measures suggested, the decisive criterion
poust ew ? er they can be carried out in practice. These measures should, however, not
i ¥ be 50 framed that they can easily be executed, but their effectiveness should also be
obvious so that they can exercise an immediate moral influence on public opinion.

The crux of the security problem is the avoidance of i
’ \ armed conflicts. i ‘
possible to prevent war if a method can be found of dealing with :1(1)1 di:ﬁltesl ttlg.ltnh(;n\}g 123

to wars in the past, which will provide a fair nro g €l
of the German Government, this idea must clc))Ir'ls?;Ii)ﬁ(l::eOf  Brorttey Clution. In the opinion

of the Committee on Arbitration and Security and the

this central problem is solved, all other messorer o Cis main subject of its discussions, Until

¥ represent an artificial system without
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a foundation, and one which is Lherefore not calculaled to give praclical effect {o Lhe idea
of a genuine and durable international legal regime.

" As regards a number of disputes between States, namely, jusliciz}hle disputes, the problem
can be regarded, in principle at least, as adequately solved. The. optional clause in the Statute
of the Permanent Court of International Justice provides a satisfactory means of setlling all
disputes of this nature peacefully. It will be the task of the Committee on Arbitration and
Security to ascertain in which manner a larger number of States can be induced to accept

this method immediately.

On the other hand, no corresponding general procedure in regard Lo dispules which are
not of a justiciable character but are exclusively political has so far been arrived al. From:
the point of view of the problem of security, however, the amicable settlerqen_t of such disputes
is of the utmost importance. This, accordingly, is the point at.which the preliminary work should
begin and which should be most thoroughly discussed.

The German Government is convinced Lthat there are practical possibilities here of which
full advantage has not yet been taken. The aim of the Committee must be to endeavour
to find for all conceivable disputes without exceplion a procedure which is calculaled Lo lead
to equitable and peaceful solutions. Under presenl conditions, Lhere is as yet no possibility
of all dispules of an exclusively political character being submilted for compulsory and final
decision to an arbitration authority. Steps can, however, be taken towards Lhe realisation
of this idea by introducing other forms of procedure, which, while respecting Lhe legitimate
requirements of national life and its development, would practically ensure the: seitlement
of the disputes. Much could be done by developing the conciliation procedure, eilther before
the Council of the League of Nations or before special organs invested with adequate authority.
This is the direction indicated by the development of arbitration procedure since the foundatlion
of the League, and certain fundamental principles have already been evolved which can be
advantageously carried further.

Such a scheme for the peaceful setllement of dispules could be embodied both in bilaleral
and in multilateral treaties. The effectiveness of the bilateral Lrealies would be enhanced if
the procedure laid down therein could be successfully brought into organic relalionship with
the procedure before the organs of the League. Naturally, this would prove easier in a multilateral
treaty. At the same time, such a treaty could be so framed that the extent of the obligalions
assumed could be adapted, to a certain extent, either to the special political relations in definite
- parts of the world or to the nature of the political relations betweentheindividual States parlies
to the treaty. ' :

The objection that the value of any system for the pacific seltlement of inlernational
disputes must always remain dependent on special measures guaranteeing the observance
of the agreements concluded under this system is unfounded. If the bodies which are called
upon to pronounce the final decision are invested with sufficient authority, and if the limits
of their competence are defined with the requisite exactness, it is hardly likely that a Stale
would dare to disregard such a decision. The same applies also to the effecl of other types
of procedure which do not aim at attaining a formally binding decision regarding the dispute.

In the event of States nevertheless rejecting the means of settling their dispule by peaceful
conciliation, the League of Nations has at its disposal the provisions of its Covenant regarding
the prevention of war and the application of sanctions against a breach of the peace. A system
of the type mentioned above would for the first time provide a firm basis for the application
of these provisions. ’ .

The duty of preventing a conflict between the States concerned from finally leading Lo

recourse to arms is above all one for the Council, and it will be for the Committee to propose
measures which will allow that body to intervene promptly and effectively to prevent threatened
hostilities. : '
‘ A careful investigation of the possibilities offered by Article 11 of the Covenant cannot
" fail to lead to a series of practical proposals, These can be supplemented by special voluntary
undertakings going beyond the scope of the Covenant, undertakings which, evenif not acceptable
to all the Members of theLeague, can no doubt form the subject of an agreement between a large
number of them. As an example may be quoted the provisions, agreed upon at Locarno, of
Articles 4 and 5 of the Rhine Pact and those of Article 19 of the Arbitration Treaty, regarding
certain recommendations and proposals to be made by the Council of the League.

It should, of course, be borne in mind that the effectiveness of all measures of securily of
this and other kinds will be enprmously strengthened when the general disarmament which
constitutes one of the most important factors of securily at last comes to be carried out.

The more the system of measures to prevent war is developed, the smaller becomes the need
for measures to be applied in the case of an actual breach of the peace. Common action on-the
part of all the Members of the League in the event of a breach of the peace is, at the present
moment, not possible, since general disarmament is not yet a reality. Il is proposed {o seck
a substitute for this in regional agreements, taking into account the requirements as regards
security of a particular area. It is one of the Committee’s tasks to examine this proposal.
It 'must be realised, however, that the League is not in a position to exert pressure on individual
members or groups of members with a view to the conclusion of such agreements. In any
case, only such solutions should, of course, be sought as seltle the relations between individual
States belonging to a particular group without thereby bringing those States inlo opposition
with States which do not belong to that group. An increase in the security of particular States
at the expense of the security of other States constitules no progress in the direction of peace.
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. A system of Lrealics was set up al Locarno which confined itself to the political relations of
the States Laking part, without the interests of other States being affected. 'On the other hand,
the conslitulion of alliances between groups of States within the League which aimed at the
protection of the States parties to them against other Members of the League might easily
lead Lo a split in the League, and, particularly in times of crisis, might render any joint action
impossible. ) C -

In conclusion, Lhe German Government desires to repeat that, in its opinion, it is important,
in dealing with the problem of securiLy, to concentrate on the crux of the question : the pacific
seltlement of all kinds of international disputes. If, instead of doing this, an attempt were
made to take Lhe oulbreak of war and the provision of military sanctions as the point of depar-
ture, it would be like trying to build a house from the roof downwards. War cannot be pre-
vented by preparing for a war against war, but only by removing its causes. In the German
Government’s opinion, however, this is only possible if a settlement is reached which will
guarantee permanent peace and provide for the removal of all internations! conditions

endangering Lhe peace of the world.



