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CONFIDENTIAL.

Report of the Select Cole 1k
(Amennnz i)

We, the undersighed members of the Sclest Committee,
to which thie Orissa Tenancy (Amendment) Bill, 1937, was
réferred, have the honour to submit this our report mth a
copy of the Bill, as amﬂnded by us, dnnexed,

The Committee held its ﬁrst meeting on 12ty Novembor
1937, The Committee decided to hear the evidence of the
witnesses-who ,were present and offered to give evidence.
Babu' Banbihari Palif (Secretary, Orissa Landbolders’ Associa-
tion) Babu Uday Nath-Rath and Babu Uday Nath Mabaoty
wefe accordingly examined by-the Committee and their evi-
dence was recorded. The Committee subsequently met on
13th and 20th NoVember and 9th and 10th December 1937.
We considered the evidence and the opinions placed before us
and eéxamined the provisions of the Bill, clause by clause. The
Committee approved the Bill subject to the alterations’ made
,in 1t which are s&t out_in the sub-joined notes with the reasons
thereﬁ)r

Short title.—The year “1937” has been changed to-
1938 s the Bill van be passed into law only in 1938,

Clause 2—The ghange of < Raiyat' into “a Raiyat™ 1is
purely of a dmftmg nature,

Clause 5. = The new secticn 27-A confers on occupancy
ralya.ts full rlghta in the trees on tlie lands in their holdings.
The intention is that such enjoyment by planting, felling, ete,,
.of the trees should not repder thent hable to e]ectment under
sectlon 29. , We considered it desirable to make the position
clear by the addition of an express provision to that effect in
section 27-A, .

Clause 6 —We thought it. preferable to separate the
provision relating to devolution of occupancy right on the
death of a raiyat ntestate from that regarding tra.nsferablhty
by sale, exchange, gift -or bequest. We- have accordingly
retained the existing section 30, which deals with heritabi-
lity on death*lnbestate in.entirety. e have added a new
provision, section aO—A to provide for transferability by
sale, exchange, gifé or bequeat or by way of ‘sub-lease or of
mortgage. ‘The cases of trans’er of the occupancy holding
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by sale, exchange, gift or bequest have been kept. distinet
from sub-leases or mortgages of holdings by occupancy
raiyats. In regard to the former cla=s of transfers, 1% is
made elear that the tFansfer cayries with i6 the occupancy
right in the holding as well as all the rights .a_,ppurtenam}t
thereto. In both cases, the necessity for.the landlord’s
consent has been dispen:ed with, Expiess declaration *has
also been made that there is no liability to pay *any fee for
the transfer of the occupancy holding- by. sale, exchange,
gift or bequest.

Claunse 7.—The requirement of & registered instriment
should apply only to voluntary transfers by sale, exchange
and gift and not to bequests or sales in execution of decrees
or of certificates signed under the Bihar and Orissa Public
Demands Recovery Act, 1914, We have clarified this
position by suitable amondment in sub-section (1) of
the new section 31. The: fee paid for the services of
notico on the landlord should bo such as may be
prescribed by the Provincial Government by notification
in the Official Gazette. To -avoidany possible configion
with other kinds of process fees,-itsis .desirable not’ to-
designate it ¢ s “process” feo. We have aecdbrdingly. omit-
ted the de cription of the fee as “process” fee, In view of
the provisions in the Act relating to agents-and 1e¢presenta-
‘tives of landlords, there is no need-for $peeific mention of
the lnndlord’s common agent in the provition for service
of notices. We have, therefore, cmitted .the reference to
- the landlord’s common agent in regard toJthe service of
notices wherever it occwrred in this clausa. The Collector

bhas an cflicient agency for effecting service of notices,
It will also conduce to administrative convenience if
notices are served through ‘the Collector. We, therefore,
-thought it desirable to provide specifically that the, notices
to the landlords should be sent to the Collector for service
instead of vaguely saying that tho registering officer or the
courts concerned should cause them to be served on the
- landlords in the prescribed manner. In sub-section (4)
of section. 31 dealing with the case of transfer by way of
bequest, provision has been made for - the transfer of the
entire holding as well as of a portion or share thereof to
bring it into accord with section S0-A.

Clause 8 —Sub-sections (1).and (2) of the new section
31-A have been amnplified to make it ¢lear that the trans-
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fers dealt' with therein cover all cases of sale, exchange,
gift or bequest. To avoid obscurity, * the persons possess-
ing interest”” mentioned in sub-section (1) bave been de-
scribed as _the-.-.t;_'ra,nsferee snd the peisons possessing
interest in-the remainder”. There is no reason to differen-
tiate the. landlord’s application. to the Collector for a
just and equitable distribution of rent {rom that of any other
person in regard to the starting point of the period. limited
for making the application. We have accordingly fixed the
six months’ period in both cases to.commence from the same
date. To ensure that the Collector’s oxder as to distribution
of rent should be_ passed after proper enquiry, we Lave
provided that he should lLiold af enquiry in the prescriked
manner.

In the case of tra.ubfers effected prior to the commence-
ment of this Act, we considered it proper to protect the
landloxd’s right to “recovei-the fets lawfully payable to Lim,
At the same time we wanted to make it clcar that the trans-

_feree should nof be fiable to ejectment on the ground that the
‘transfer . was. ~vithout‘the landlord’s consent and that the
bolding should not be kiable to be sold in execution of a decree
for arrears of fent to which tke transicree was not impleaded
as a party., We have, ‘therefore, inserted a new sectlou,
section 31-B, on these lines, fixing a period of 3 yeary’ limi-
tation from thé comme‘ncement of this Act for the recovery
of such fees by the landlord.

Clause 10.—As interest is pa.yable only on money rent
and not on produce rent, the subﬂtltutlon of #“rent” for
“ money 1ent" ‘proposed in this clanse is not nccessary, :md
we have omitfed it accordingly.

Clause 11—1It is necessary to provide that, on the
transfer of an occupancy holding, the trausferor aund the
transferee are jointly and qeveral].y' liable to the landlord
for arrears of rent and that such arrears comstitute a first
charge on the holding. We have, therefore, inserted a new
section 83 in the place of the existing section 83 of the Act
which was proposed to be omitted in the Blll

Clause 12.—As “ront” jor the purposes of section 84
has been defined_in section 3 (16) as including - Inoncy
recoverable under, any enactment for the time belnﬂr in
forte as if it was rent, the proposed erplunation making
the levy of local cess in excess of the net amount pre:cribed
by clause 2 of the sc:le prescribed by clause 8 of scetion 41
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of the Cess Act of 1880, is unneccssary. We have, there-
fore, omitted the explanation appended to the proposed new
gection 84 in this clause,

Clauses 13 and 14.—The existing section 85 provides
for the recovery of the amount of illegal exaction together with
8 penalty by suit at the instance of the tenant concernmed.
The new section 85-A, proposed in clause 14, provides for
a retnedy by summary proceedings taken by a Collector on the
receipt of the requisite information from a court or officer
dealing with proceedings under the Act or on complaint of
tho aggrieved tenant. Asunder the new section proceedings
could be initiated by the Collector both on information
received from another officer or court or on. the complaint
. of the tenant, it was generally agreed that the remedy by
way of suit by the tenant under the existing section 85 was
unnecessary. Further it proved wholly ineffective and did
not act as a deterrant againsi illegal exactions. Conse-
quently, there is no reason for continuing it along with the
new remedy proposed under section 25-A. We have, -there-
fore, decided to abolish the remedy by way of suit and to
omit section 85 altogether instead of amending it in any
manner. Clause 13 has, therefore, been omitted. Clause
14 has been amended so as to substitute the proposed new
section (section 85-A) as section 85 in-the place of the
cxisting eection 85. Clauce 14 has been.renumbered as
clnuse 13 and the numbering of subsequent clauses altered
accordingly. :

“Attempt to exact” is estremely vague and will
ordinarily be difficult of proof and the penalising of it may .~
exposo parties to vexatious proceedings involving hardship
and expense. We have, therefore, decided not to treat any
such act or acts a8 penal and have accordingly excluded
mere attempts to obtain illegal exactions from the scope of
the new provision. We have made the necessary changes
accordingly in the new section. We have inserted the
words “as the case may be’ to make it clear that the
landlord or the agent will be visited with penalty only for
any illegal exaction actually brought home to him and not
for the illegal exaction of the other. The provision in sub-
scetion (3) of the new section enabling any person “on the
tenant’s behalf” to prefer a complaint will obviously open
door to all kinds of abuses, and we have, therefore, deleted
the words “or on his behalf” from this sube-gectiom.
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Clause (¢) of sub-section (3) of the new section does nob
serve any useful purpose and has, therefore, been omitted.
The other changes made are purely of a drafting nature.

, Clause 17.—The proposed substitution of “rent” for
“money rent ” in clause (£) of sub-section (3} of section 232
has beeh omitted for the reasons mentioned against clause 10,
nawely, that under the existing law interest is payable only
on 1mmoney rent and not on any other kind of rent such as
produce rent, The rights conferzed on the tenant under the
new section 27-A should also be protected from variation or
modification by contract between him and the landlord along
with the rights under the existing section 27. The clause
has, therefore, beenr amended by the inclusion of section 27-A
in clause (b) of sub-section (3) of section 232,

The Bill was published in the (}rissa Guazette Extra-
_ordinary, dated 14th September 1937, and we do not consider
its republication necessary.

We recommend that the Bill, as amended by us, be
passed. - 2

*BIRABAR NARAYAN CHANDRA DHIR

NARENDRA.

GODAVARIS MISRA..

JAGABANDHU SINHA.

JAGANNATH MISRA.

*MANDHATA GORACHAND PATNAIE.

CHAKRADHAR BEHERA.

MOHAN DAS.

PRANANATH PATNAIK.

LOKENATH MISRA.

NITYANANDA KANUNGO.

NABAKRUSHNA CHOWDHURL

#*Mp. LATIFUR RAHAMAN.

*RAJA KRISHNA CHANDRA MANSINGH
HARICHANDAN MARDARAJ BHRA-
MARBAR RAI. :

JADUMONI MANGARAJ.
BICHITRANANDA DAS.
"CHARUCHANDRA RAY.

* Subject to tho note of dissent gnnexed.
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Note of Dissent by Babu Birabar Narayan Chandra Dair
Narendra, M L.A.

I sign this report subject to iy note of dissent whick is
submitted herewith.

To mo the Bill docs not appear to be a properly conceived
measure. The author of the Bill in framing it -has nsither taken
into account the nature of various tenures in Orizsa, ncr has he
considercd the far-reaching consequences which som2 of the
provisions will cntail upon the cconomic condition of an agri.ul-
tural population.

2. Leaving out of accourt for the present the sub-proprietary
tonures that are existing in Orissa the land tenure may Le Lroadly
divided into 2 classes, namely (1) permanently and (2) temporarily-
settled cstates. It is not the plare to go into the historical origin
of zamindaris prior to the British rule in Orissa; but a short
reference to them during tho cubsequent period will not be out of
place. ’

3. In 1803 Orissa pasced mnder the Pritish rule. Soon after
the Pritish occupation f Orissa, Revenus Scttlernent ‘of the
I'rovince was undertaken by Commissioners appointed by the
Hon’ble East India Company. Regulation XII of 1305 was passed.
Puragraph 2 of its prewwble is as fullows-:— -

“On taking possession of the country the Commissicners
deomed it tu bs necessary to adopt rurest means of pieserzing
wnnjtired the rights of different landhelders in the territory called
Mogalbundi, being that part of the zila «f Cuttack in which
according to estublichcd usage as in Pengal, the land itsclf is
responsible fcr the payment of the public jevenue and in which
every landholder helds his lands subject to condition of that usage.”

4. The words underlincd in the alove extreet clesrly
indicate the respeet which the new Government had for exicting
rights. Iiules were luid dewn how to carry cn the ccttlement. 1%
appears frem scction 33 of that Regulation that Sancds had tcen
granted to the zamicders of Darpin, Sukiréa ard Medlcvpur
fixirg in perpetuity the Jema payalle to the Government, Those,
.Sunads were confirmed by the Comunissioners. So also by section 35
the Scttlement f Land Revenue concluded with Aul, Kujang, cte ,
by the Bourd of Cemmissioners was confirmed. The Bengal Reguls;:
tions were mnde applicublo to Orissa excluding certain jungles and
hill zemindoris and elaborate procedure was laid down for the
settlement of the rcst of the territery krown as Mogalbundi.
The latter portion has since been subjectcd to reriodical scttlements
and is known as temporarily.-settled arca. Qn readisig the Seltle.
went Regulations thete can be no deubt that the zamindars of b.th
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the permanently-settl:d estates and tempnrarily.s2ttled estates were
proprictors of the soil. In course of time th2 proprietwy rights of
the tamporary-settled area has to some oxtont bernundermined so far
a3 mineral 1ights are concerned ; butths righta of the propriotors of
permanently-sctiled cstates are in fact. This is perhaps dua ta the
recognition of the fact that tho holdors of permanently-settle | ostates
of Orissa bolangad to a foudal organisation undor ths ancieat Hindu
kings and their status was quite differcn$ from that of zamindars
who were collecting revenue for the Marhatta Government,
immediately before the British occupition of Orissa. It muy be
mentioned here that there was a good dral of discassion over the
status of zamindara- in Brngal while periodical sottlomonts were
going on and as a result of such discussions it was clsarly declared
in tho Permanent Settlement Regulation that they wero proprictors
of the soil. In Orisss no dispute ever arose rega ding tho status
of ancient zamindars. The mpilitary commander of the Hon'ble
East India Company, shortly after the occapation of tha province,
recognised the existing proprietary rights of the holders of
ancient zamindaris and entered info engagements with them
-fixing the Government demand in perpetuity.

' 5. It is of course the duty of the sovereign power to look to
the welfure of the people in general and therefore it is, that in
cnacting Regulation I of 1793, the Governor General in Council
by section 8 reserved the right to enact sush regulations as may
be considered necessary for the protection and welfare of the
dependent talukdars, raiyats and other cuitivators of tha soil.
Consquently by section 62 of Regulation VIII of 1793 all sums
recovered by zimindars or othor actual propriotors of lanl over
and above rent wore forbidden on the penalty of paying doubls
the amount realized. Such provision was also made in section 10
of Act X of 1859 and suabsequent provisions of hw relating to
this hava bzen made more stringent against landlord. If the
tenants have failed to avail of the existing provisions which law
has mada for their protection, iv was their ignorunce. Now they
are keenly alive to their rights the existing law will. sufficiently
afford them protecticn. No new provision is necessary.

6. Regarding the right of occupancy it may generally be said
that when vast areas were available for reclamation, tenants were
induced by landlords to t1ko sctilement of lands and wers granted
many privileges. With the growth of population prozsure on land
increased and landlo.ds were tempted to dispossess tenants
arhitrarily. But this was stopped by the enictmeut or Act X of
1859. Section 6 of that Act conferred the right of occupancy
upon every raiyat who cultivated or held laad for a period of
twelve years.

7. From a survey of the lenancy law it will be found that
raiyats were protected against arbitrary ejectments by landlords
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and nlso against illegal exactions. Now where thoy were givet? the
right to soil. With the sbovo observations I take up the provision
in the Bill. First I take the case of trees. .

£. So long the right to trecs cn the holding of an occupan:y
rinyat was not uniform cverywhere. In the last settlement, in
rome villages raiyats have been recorded as having absolute right
to trees. In oth-rs the raiyat bas been recorded as being ent tled
to the fruits and (he landlcrd to the timber when a tree dics. In
somo others Inndlord and tenant have been recorded ns being
entitled to trees half and half. Tt is not casy to determine how
such differences have arisen but it is a fact that in temporarily-
settled estates the income of landlords, where they sre entitled to
trees either wholly or partly, has been taken into sccount in
calculating the assets of tke Mahal on which a certain per cent has
bren fixed as Government Revenue. For the imyrovement of
tenants' condition it is desivable that they should Lave an atsolutoe
right to such trces as they grow on their lands; but to give thcm
right to the cxisting trees on which a Sairat Jama has teen fixed
acd to deprive the landlord of sowme property without paying any
cempensation would be unjust. In pew reclamation we often
find tiz trees standing which existed befere the landlord grani-d
tho land to tho tenants. Tn such cascs and in these cases where a
landlord is recorded to have right to trces the just and proper
course would be to pay comparsation to the lardlord if a terant
wants Lo acquire absolute right to tho existing trecs. Not to pay
any compensation would be unjust. .

9. Thon there are the Lakhrajdars; Bajyaftidar tenure holders, |
Tonkidars and others who will bo eeriously affected by the proposed
amendinecnt.  Anyone having any knowledge about the tenurcs in
. the puri district must be aware that there aro numercus cascs in
. which tenants tave been inducted on tho land with tho express

reservation that valunble fruit bearirg trecs on their holdings will
belong to the laed'ord and in many cases the trecs are the nain
source of income of the ‘l'ankidars, etc., for maintaining their femily.
Tho author of tho Bill scems to have ignored them altogether :nd
centred his thoughts only upon the zamindars. In their cases the
amendment will be purely expropriatory and altogether ruinous for
which ttere cen be no justificatien, and will be gomething like
confiscation which no civilised Government would countenance. We
find from regulations that Government had been very careful o
Iay componsation even in those cases where Sairs were abolished
rnd on this point referenco may bo made to section 31 of Regulation
XII of 1805, In my opinion, giving absolute r'ghts to the tenants
over the existing trees would be of au expropriatory nature.

10. Next I come 1o transfer of occupancy rights. Transfer of
ocenipancy right is of recent growth. The right of a tenant was a
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mere surface right as long as he was cultivatiug the land and
paying reat. 'When he did this for 12 years law invested him with
a right of occupancy, and the landlord had no right to ¢ject him

unless he could do it under zome provision of the Tenancy Law.
This right he got by Act X of 1859.

11. The right of occupancy created in favour of the raiyat
under section 6 of Act X protected him against illegal eviction and
section 10 of the Act protceied him against illegal exactions.

12. From 1839 up to the year 1897, when provincialsettlement
of Puri, Cuttack and Balasore was completed, tho question of
transfer of occupancy holdings and roalisation of any fce for muta-
tion did not arise and occupancy hold'ngs tad not much markotable
value. After the preparation of r.cord-ot-rightsin 1:97 thenumb:r
of trarsfers in occupancy holdings increased by leaps and bounds.
Such right was not transferable; but when the transfers were made
lendlords’ consent was obtained on payment of a price which was
ordinarily one-fourth of the consideration paid by the transforce.
The transaction amounted to something like fresh settlement with
the transferee. Although euch transfors opened a new source of
income for the landlords yet they had the option of withholding
their consent in suitable cases some of which are mentioned under
« xplanation " to section 31 of tho Orissa Tenancy Act. It might
be that some zaminders exercised their right to the inconvenicnce
of the partics. But there are numcrous. inctances where
lan llors by exercising this puwer of giving consent bavo provented
transicis made by females and by guardian of minors and have ¢ lso
prevented oxtortiorate money-lenders from taking undue advan:age
over agriculturist debtors. o recognise or not to recogniso any
particular person as tenant is & proprietary right which is proposed
t. bo taken away by the amendment. The right to give consent
bas of course brought some pecuniary advantages to the lendlords
by changed circumstances but such advantages were never foreseen
from the beginning.

13. Now the question of abolishing mutation fee is not of
much concern to the landlords. It may be reduced but to make
cccupancy holdings freely transferablo without the consent of the
landlord will be an interference with the proprietary right of tho
zamindar which he had since the advent of British Gove:nment
up to this time. If transfer of occupancy rights be effected without
the consent of the landlord, undesirable tenants may be forced upon
him against his will which may intorfere with the peaceful enjuy-
ment and management of the property. So much from tho Linclords
standpoint,

14. Let us examino the question from the etandpoiu_b of the
‘raiyat. Soon after tho scttlement of 1897 the price of agricultura}
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produce gradually incressed. With the increase in price ’of agricul-
tural produce the value of lacd increased as people having money
considered investment in land as profitable, and in the case of the
landlor?, the amount of mutation fee was too tempting for
withho'ding cobsent. Since 1930 circumstances have changed.
With the fall in priccs of agricultural produce the value of land
bas rapidly fallen. People baving money have realised that
investment in land is not a rafc investment. So it cannot be
expacted that raiyats will got so much value for their lands as
they used to get before the economic depression. Conscquently the
provision for Iree transfer will not improve their pecuniary condi-
tion. On tho contrary what we know of the characteristics of the
peasant population they are not thrifty. In social and ceremonial
occasions tho peasant always pocs beyond his means. Difficulty
in the transfer of raiyati holdings used to work as a chesk against
thoir extravagant projoosilies a3 persons having money would not
readily advance them loans when they kuow that ultimately they
would have to d~pend on the discretion of the landlord. When no
loan would Lo available, the raiyat would under necessity live
within his mesns. 1f on tho other hand raiyati lands arc made
freely transferable he will be ready to sell it whenever he will be
in want of money and within a dozen of years we will find large
quantities of 1ind in the hands of non-agricultural people, increasing
tbereby the number of landiess class. Unpless some employment
be found for them they will be a inenance to the peace of society.

15. Some say thnt the évil of accumaulation of land in the
hands of non.agriculturists can be mitigated if occupancy rights
be created in fuvour of under-ruiyat to whom lands will be lot out
by the non-agriculturists. If this be done no moneyed man will
care to purchase land more than what he can himself cultivate.
Tho comsequemce will he to reduce the value of the land still
lower for want of willing purchasers, and this will ultimately

offect the condition of the cultivating raiyats, if the -proposed
amendment be carried into law.

16, As I am examining the question on cerlain principles
I refrain from merking any comments on the rules laid down im
clouse 7 of the Bill for giving eoffect to the trans‘ers, although
I should say that for working them out with efficiency separate
officers with separato staffs will be necossary.

17. 1 want to view the matter from another standpoint. The
tenor of the Bill scems to be not to proteet their existing rights
and to protect them against illeg:l oxaction but to take away some

:)f thet proprietary right of landlords and to confer them upoL
acants.

18. T}ne rights of landlords bave been secured to them by
contract, either by permanont ox by temporary settlement. . In tha
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¢aso of permanently-settled estates, engngements were entared into
with the Hon'ble East India Company from whom sovercignty was
taken over by the British Crown. In the case of tomporarily-settled
estates, Kabuliyats have been taken from zamindars in which thoir
rights and obligations have been defined. Legislatures created by
the Governmeont of India’s Act dorive their authority from Fritish
Crown and Parliament. Sanctity of contract is respected by all
civilized countries. Soin going to make laws affecting landlorda
and tenants we should be particularly careful that we do not
violate that terms of engagements entred into by Government.
In the persent Bill the author appears to me to have overlooked
this fact. It will be & palpable wrong to tamper with tho terms of
engagements in ordor to benefit the raiyats.

With these observations I append hereto my suggestion regard-
ing tho various clauses of the Bill.
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Suggestions.

Clause 4—The omission suggested in clause 4 is rather
ambiguous and will go against the entries in the record-of-rights
where the right to trees has been specifically recorded in favour of
the landlords and the income derived - therefrom has been taken
into account in fixing the Government revenue. In case absolute
right to trees is given to tenants, it will be necessary to revise the
Iand revenue in the assessment of which profits from trees have
beon taken into account as Sairat Jama. Besides there Were
numerous cases in which lands containing trees bave been Jeased
out to tenants and at tho time of giving lease the landlord reserved
his right to trees. To give right to such trees would amount to
confiscation of private property without giving compensation.
It will be just and fair if tenants be grantad absolute right to those
trecs that aro plented by them. So I would suggest that clause 4
of the Bill should be decleted and the words ¢ planted by him"
should be inserted between «any tree’’ and ¢ on such land, ¢te,

Clauses 6, 7, & and 9.—1 am opposed to the principle of free
and unrostricted transfer inasmuch as such transfer will in course
of timo result in the extinction of actual tillers of the soil who will
be reduced to landless labourers. The extent to which migration
of Oriya tenants to the industrial centres has proceeded should
open our cyes. In social and csremonial occasions the Oriya
tenants are ordinarily extravagant and if they are allowed free and
unrestrioted transfer of raiyati holdings their holdings will pass into
the hands of moneyed men who are not tillers of the soil, the
agriculturists will be reduced to landless labourers without any
means of livelihood and unless employment is found for them they
will endanger the peace of society. :

Further, by free and unrostricted transfer, Jande will pass into
the hands of ubsentees from ‘whom it will be difficult for the land-
lords to collect rent in time, and this will affect payment of land
revenue according to kists.

Tho proposed changs will also increase litigation. Often one
of the members of & family is recorded in settlement Kkhatian.
He may defraud his co-sharers by selling the entire holding which
is not possiblo for him if landlord’s consent be necessary. Several
other complications will also arise.

. Moreover the landlord will be deprived of realising the arrears
which he does at the time of consenting to the transfer.

Thers is slso no provision for preventing the creation of

unreasonably small holdings and introduction of undesirable
tonants,
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The procedure suggested for service of notice on the landlord

and the procedure provided for objecting to tho distribution of

'rent is defective. I would suggest that these clauses should bo
deleted.

Clause 10.—(a) The rate of interest should bo 9 per cont.

(b) The rate of interest realised by suit from habitual defaultor
shall be 9 per cent. : .

Defaulters of rent in respect .of Khasmahal are liable to
ejecbment when they defsult rents for 3 consecutive kists. Thora
is no reason why the same provision should not be extended to
zamindari areas.

(¢) The rate of interest must bear proportion to prevailing
market rate of interest when the landlords are compelled to borrow
money for payment of revenue on account of non-payment of rents
in time.

(d) Unless provisions for speedy realisation of rent are made
no reduction in interest bo allowed. The reduction of intercst
will encourage the tenants not to pay rents in time.

Clauses 12, 13 and 14.—The amendments proposed under
these clauses of the Bill bs deleted.” They are unnecessary and
would provide a dangerous weapon to recusant and litigious
tenants who are habitual defaulters. In the present montality of
tenants false and frivolous cases may be set up against the landlords
and agents and when tenants combine it will be difficult to prove
their cases. Experionce has shown that in very fow cases the
tenants have availed of the existing provisions of law, no caso has
been made out why the provision should be made stringent against
the landlords. If such provisions are made then they should be
equally -stringent to the tenants who may bring false and frivolous
cases.

Clause 15.—Omission of section 95 will result in the ecreation
of landless middle-men without benefitting the cultivator in the
least.

Clause 16.—Omission of section 96 will benefit the money-
londer who will be the middle-man and convert the real agricul-
turists into day-labourers.

Clauses 17 and 18.—Should be deleted as unnecessary.

In conclusion I would urge that provisions which will have far-
reaching consequences should not be rushed through the Assembly
(and sufficient time should be given to the public and experienced
Revenue Officer to express their opinion or proposed changes).
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Note of Dissent by Sriman M. G. Painaik, M.L.A.

1, The provision made in the Bill in regard to right to trees
is clearly expropriatory inasmuch as it dots not protect existing
rights. The Seclect Committee agrezd by a majority to reserve
existing rights in trees but the several amendments calculated to
preserve such rights wero turned down and clause 5 as it stood in
tho original Bill was adopted.

2. (a) In clatse 7 compulsory Yegistration is provided for
contrary to the provisions of the Indian Transfer of Property Act
and the Registration Act. The provision would cause undue
hardship in regard to transactions relating to property of small
value and the abolition of mutation fee in such cases would practi-
cally confor no benefit.

Moreover in Khasmahal areas the provision would throw addi-
tional burden as no mutation fee is leviablo in such areas under the.
existing law.

(b) The provision requiring the statement in the instrument of
transfor as to the rent of each holding or a portion or share thereot
a8 & condition precedent to the instrument being accepted for
rogistration is unnecessary, useless and might cause hardship in
BNING cases.

Where the entire holding is transferred and that to the land-
lord such a stalement is unneccessary. :

Where n portion of a share of the holding is transferred and
only tho rent on the entire holding is stated to satisfy the require-
ment of the law the statement is useless. .

1t might cause hardship in cases wherz the trausferor and tho
transferéo do not know the rentcpayable and to satisfy the require-
ment of the law make a random sthtemont.

All that is intended is that in order to effect an apportion-
mont of ront on the land retained and on that transforred the
information bas to bé given. In such a case subdivision of the
holding may also be necessary so the information by itself is of no
use. So it must be left to the option of people who want appor-
tionment of rent and separate registry not only to state what the
proportionate rent is but also to furnish evidenco es to subdivision
of the holding.

Clause 8 provides that the transforoe will be registered as a
joint tenant unless the holding is subdivided by metes and bounds.
So the requiroment iu elause 7 (2) is uscless,
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8. With regard to involuntary transfers and bequests the
provision made is likely to create confusion as an order or decree
passed by one court may be set aside on appesl or revision or
review. In such a case there is no provision for intimation being
given to the landlord that the orginal order or decrce on the basis
of which notics was issued is cancelled. All this confusion can be
avoided by leaving the parties jointly or severally to apply to the
landlord and an officer authorised to hear such applications when
the order or decreo of the court becomes final. The ox parte
proceedings contcmplated in regard to involuntary transfers or
bequests are not satisfuctory for the reasons above stated.

4. The limitation of six months in clause 8 (2) for applying
to the Collector will cause great hardship. There should be no
limitation in a matter like this. There is no reason why either
the landlord or raiyat should suffer forever because he was
negligent for a period of six months. There is absolutely no reason
why they should have no opportunity subsequently to take steps
to rectify a mistake or to seek redress of a grievance.

5. No provision is made for registry of subdivisions of
holdings on partition effected voluntarily or involuutarily; such
provision ought (o bo made.

€. The repeal of original section 85 is a retrogade step.
Backwaidness of raiyats is tho recason why it was not availed of
fcrmerly.  If they ore es backward ss before the present remedy
too will be «f no use and will only help to embitter tho feelings
between landlerds and raiyats.

7. I dissent therefore from the report of the Select Committes
in regard to the matters stated above.
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Joint Note of Dissent by Raja Krishna Chandra Mansingh
Harichandan Mardaraj Bhramarbar Rai, M.L.A., and
Maulavi Muhammad Latifur Rahman, M.L.A.

The Bill os has been amended canpbot have our whole-hearted
gsupport. Looking to the history of Orissa with referemce to the
Rovenuo Lawa we are convinced that lands should be transierable
with great reservation.

Before 1897 occupancy holding was no transferable. Produce
-was the credit and not the land. Under such circumstances the
peasantry and the real tillers of the soil were safe and could bz
proserved because the advauteges were, creditors, outsiders and
pon.bona fide agriculturists were not able to exploit the rzal tillors
of the soil. This stato of affairs recrived set back by subsequant
legislation which enacted s provision that occupancy rights could
not bo trapsferred without tho landlords’ consent in temporarily-
scttled estates and in the permancntly-settled estates tho matter
was left to local custom and usage.

The landlords’ consent was m-ant to be a warn totenant
class, the purpose being to preserve the actusl tillers of the soil.
But after tho Revisional Settlement the landlords misusced the
power grantcd to them to protect the tenantry and considered the
privilege a8 o great source of lucrative business. IThe permanéntly-
settled estates also caught contagion. This was the origin of the
present unhappy stato of affnirs for the peasantry.

In our view the principleof non-transferablity should be
adopted. Wo shall now deal with the comparative advantages and
disadvantages from this course. The peassntry would be saved from
oxploitation from the landlords creditors and non-bona fide
agriculturists. '

As an instance we quote the following statistics of sale of lands
from the Settlement Report, Orissa : —-

For the years 1913 to 1925.

Acres,
Puri 33-890
Cuttack e 71-331
Balasore ... —vi 89-637
Total ... 144-858

Just imagine what amount of mutation fees must have been
given to tho lundlords, what amount of registration fees must have
boen paid to the Government, what amount must thave been given
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to the lrgal profession ond what miscellancous esxpenses mado in
the shapo of foeding and conveyances, ete. All theso amount:
must have come from the pockef of the peasantry. Human nature
is 8o weak that when thero are opportunities, it takes advantage
of it and works out his own ruin. 8o the best course to save the
peasantry is to restrict his hand so that he may not do away with
his land, If you do not do that and on the other hand if you do
not put restriction, the effect will be, your peasantry will be
exploited, a sort of serfs have already been created and will be
created, the real peasantry will be totally extinct. In an agricul-
tural country like this, restraint is necessary because on the one
hand, tonanés will learn fo live economically, in view of the fact
the modern civilization has opened out avenues of expenditure.
" The idea that his property will fetch valus encourag:s a tonant to
live lavishly and spend lavishly not being able t» check temptation
to fall & proy to spond-thrift habits. Assoon as the idean comes
that he has no power t7 do away with his propertics, ho will have
to live cconomically and try to 1mprove his income by improved
.metheds of agriculture. Notwithstanding if he falls in want, he
will have the credit of his produce to repay his creditor till his
loan is paid up. He will fry his utmost > maintain himself by
taking to some other profession during tho prriod his proparty is
temporarily in the hands of tho creditor, on tho other hand the
moneyed class shall have no lust for the propertie: and will better
utilise his money in business or industry which ever pays him.
In both the cases, incentive to better utilise his properties or
money will be created. There will be less li.igition regarding

lands.
Hence I am of opinion that this Bill will not serv2 the purpose
to save tho peasantry.

As for the Bill itzelf I will do better by quoting the opiuion
of the persons in authority whose opinion should count:—

(a) Revenue Commissioner’s view.
(b) Extracts from the High Court Registrar’s opinion.
(¢) Extracts from District Judge’s opinion.

The cffect of the Bill will be a class war between the landlords
and the tenants. ‘The small landlords who are heavily indebted
will suffer most. Out of spirit of rovenge the tenants shall ba
harassed by constant rent suits, the landlords will dispense with
their establishment as a measure of economy and sit at their head-
quarters. 1f the tenante do not pay rant out of their own accord,
they will start rent suits.

From a study of the Bill we are ¢f opinion that the Bill is
expropriatory. The logis'ation is piccemeal. The Dill amends
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the Orissa Tenancy Act, 1913, but it does not amond Act 11 of 1929
(Che Orissa Tenancy Amendment Aet, 1928). There could have
been no harm, if & comprchensive amendment of the Tenancy Law
would have undertaken to satisfy the electorate. Tenancy legis-
lation should be in the nature of equitable adjustment of rights and
linbilities of the landlords and the tenants. The one of the cffects
of tho right of free transfer will be the creation of very small
holdings. It will also affect the realisation of rent. The tenaunts

owning small holdings will have to pay much in the shape of costs
in case of rent suits.

Ono of the effects of section 5 of the Bill would be this.
Suppose o landlord has got a decree and the tenant is unable to
pay rent and his holding contalns valuable trees, he will cut down
and dispose of the trees and vacate the holding in a barren state.
Con he be said not to have impaired the value of the holding ?

The addition of the lissf paragraph in section 8 of the Bill is~
highly objectionable inasmuch as the landlord for the period before
the new law is entitled to demand of ejectment in enquity has been
taken away. I do not understand tho logic of it. It does not
benefit the vendor because he had already parted with his lands. It
will bonofit the creditor purchaser who was well able to pay mutation
feos. If he had not paid the fees he should suffer the consequenco.
The landlord who is going fo lose his fees should not have been
restricted to make use of his right which is legally his. '

This Bill is n first stop of attack on the properticed class which
is tho aim of the Socialist group of the Congress.

Under the nbove circumstances we submit our note of dissent
to the Bill. '
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(@) Extracts from the Opinion of the Revenne Commissioncr.

1. The fimo allowed for examination of a measure so far
reaching in importance is too short. I have spent many hours in
studying the Bill and in discussing it with experienced revenue
officers. The result of this examination and these discussions has
been to make more clear than before the fact that the amendments
contemplated in this Bill have implications and repercussions far
beyond the limit of their immediate purpose. It is difficult to
believe that all these implications and repercussions have been
foieseen by these who are promofing the Bill. It seems to me to
be my duty as the chief controlling revenue authority in the
province to express to Governmont my earnest conviction that it is
highly dapgerous to asttempt to amend the Tenancy Law, which
affects directly 90 per cent of cthe population, without giving
adeguate time to those who have had experience of revemue systems
and to the general public to consider and give their opinion upon
the measure. It will affect overy landlord though in the case of
the big lJandloids of permanently-settled estates it will probably
cause thew no greater loss than they are well able to bear, The
persons who will be very seriously affected are the thousands of
small landlords and in their case tho loss may be disastrous.

2. Rights in trees.—Tho amendment to section 27 and thn
addition of section 27-A give the tenant n complete right in trees
whether planted by himself or already standing on his holding. 1le
can plaut the trees, enjoy the fruit of thom, fell them and dispose of
them and in so doing he is entitled to impair the value of his

holding as agricultural land.

8. The first objection to this measure is that we have no
completo information at present about the customary rights in trecs.
It is probable that over a large part of the coastal districts trecs aro
neither very valuable nor imporiant, though the case is different
ia Puri where the cocoanut trees are of special value and by custom
generally belong to the landlord especially whore taey grow in
homestead lands.  Small landlords will be very seriously affected
and certain baziaftidars and taukibahaldars may be ruined by the
transfor of tho rights in cocoanut trees from them to their tenants.
The rights of Goveroment in the Khurda Goverrment estate will
also be seriously affected ; in that estate the tenant has o right in
trees but by custom if he cuts down one he plants anotherin its
place. It is possible that the wanton cutting of trees will be
encouraged by this imeasure and in any casa before this provision is
added to the law there should be a careful inquiry as to it5 probable
results in practice. Thero may have been cases where a landlord
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has parted with his right in trees to third partics. The Settloment
Dopartment unfortunately did not anticipate this change in the law
and did not make as complete a record of all the rights 1n trees as
they would have mado if they had foruseen these proposals.

4. A further point is that we sare giving the temant the
right to plant and cut trees cven though it may impair the value
of his holding. Bengal has not done this, ln the Bengal Act
the right to plant and cut trees is subject to the provisions of
soction 23 of that Act. Practically it scems improbable that the
planting of trees will impair tho value of a holding but from a
technicul stand point this provision of the law is a new departuce
and it may b3 held to affoct tho charactor of the Permanent
fottlomont. This and othor provisions of the Bill will also make a
radical chungoe in the conditions under which the temporarily-
sottled landiord ontored into his ongagement' for the revenue.
''he enactment of this law may possibly put the landlord in a
positivn to repudiate his engagoment with Government. I cannot
dizcuss this point as it may como before meo judicially ; I can
moruly suggost Lhat it is a point to be considered. -

5. It would appear that this provision abyut trees applics
equally to cash-rented and produce-rented holdings. It is difficult
to so¢ how it will work in the luttor ease. If a holding consists of
ono acre of arable land and oo acre of mango garden of which the
raiyat gives bali of tho produce to bis landlord, is the raiyat to
be oxempted in future from payment of rent for the mongo garden?
If th2 raiyat converts the ono acre of arable land into mango
gacden, does the landlord receive no rent at all 7

,6. I sco nostrong objostion to the disappesrance of the
transior fee cxcept that io case of tho smaller landlords it will
make o considerablo differnce to their income and as mentioned
above in theso changed conditions thore is certainly some doubt
whother tho ongagoments for the revenue will atill be binding.
Mutation feos were not included in tho calculation of assets for
purpose of revenue, but they formed part of tho lawiul income
fromn land whon the percontage which Government ought to take
o8 rovenue was fixed. The mutation fce is to a great extent a
now inportation. It no doubt existed in some ostates in Orissa,
where a big transfer foo was taken, but in othors the fee was small
whilo in soma estatos lands wore frecly transforred. The intention
of section 31 was o put a maximum limit on transfer fecs where
they existed but its practical rosult has been to raise fees gonorally
up to tho very high limit imposed and to lcad te the introductiom
of a tronsfer feo in places whore it did not proviously exist. To
the proposal to abelish it entirely no reasonable cxcoption can be
takeu boyond the one already suggested. The strong ohjection to
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this new proposal is that it takes away from the landlord all right
Lo object to a transfer und to ckoose his own temant. Such a
state of affairs has never beforo existed in ' risse and it is  cxteemoly
rash to remove all rostrictions on trauvsfer without a full and
careful study of tho possible rosulte, This investigation will be
long and difficult and we can only apply the oxperience of what
has happened elsewhere. A probable result is tho concentration of
land in the hands of the larger raiyats and money-lenders and s
largo increasc in the population of landless labourers. An equally
probable vesult is that the poorer class of cultivator will make over
his land to aricher neighbour for less than its market valuo on
condition tbat he may continue to culiivate on a produce rent,
and a class of se:fs will come into existenco. Conenrrently
tho parasiti: class of rent recoiver will be growing and
the yecoman class will disappear. The Statoment of Objects and
Reasons refer: to free-transfer in ex Madras arca and assumes that
it is beneficial thoro and thorefore will be beneficial in North Orissa.
This argument nceds domoastration. It would have to be chown
that conditions are the same in tho two arcas and {hat freo transfer
bas in fact Dbren beneficial in the ox-Madras areas. It has becn
suggested that with the right of froe transfer tho value of land will
increase, This is true only fo the extent that the portion «f the
purchase price that formerly went to the landlord will now be
retained by the vendor. The price of lacd is not subject to tho
laws which regulate th~ price of ordinary articles of commerce. A
man does not sell his land until he is forcad to do so. The price
entered in tho kawali may b greater now that no trausfer fco is
charged on it but it does not follow that the transferor will neces-
sarily get more for his land. He will bo at the same disadvantsgo
as in the past and, whatever price may appcar in the knwala it is
usually the case that lands sre transforred in eatisfaction cf eaisting
debt and the money cotered in the kawsala, whatever the amount may
be, is fictitions. 1o deprivea landlord of his right to object to a tenant
is to doprive him of a very large part of his proprietary rights and
to reduce him to the position of a mero assigoec of the ront received
“rom his es'ale.

7. In consequence of the amendment to scetion 80, sections 95
and 96 of tho Act aro to be omitted according to clauses 15 and 16
of the Bill. The rusult of this amendment will be that the rcstric-
tious imposed on subletting and mortgages with possession will be
completely removed. )

Regarding mortgages there is little to bo said. A mortgage is
a transfer just short of a final sale and it is correct to treat it asa
sale. But subletting stands on a different footing, By the removal
of restrictions, the practice of subletting will rapidly increase, and
richer raiyats and moncy-lenders who will purchase laLds will sublet
thom in most ciscs to the fransferors, and as subleiting beceme
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more cornon, the permanent registered sub-lease may become the
usual form. We have to face the possibility that one resulf of this
Bill will be the growth of the parmanent undor-raiyat. If so, it
will be necossary to legislative fo: them, they also will want the
right «f transfer and a right to apply for commutation. It may lo
argued that we need not lock so far shead at present. DButb at least
wo should consider tho right of the permanent under.raiyat as sslo
of tho raiyat’s interest. The private purchaser must look out for
himself; he has no redress. If thers are under-raiyats he mush
recognize them. In the case of a sale for arrcars of rent, where the
defaulter is an occupancy raiyat, any sub-leae created by bim will be
voidable. The sub-lease is neither a ¢ protected interest” if made
without the consent of the Iindlord, nor apparently can it be
registercd and notified as ar encumbrance. If it is intended to
give an unrestricted right of sub-leasing o occcupancy raiyats, it will
ba nccessary to overhaul the law relating to under-raiyats, net only
u8 regards thoir pasition when the superior interest is sold for arroars
of rent, but also when the holling iz surrendeied or abandoned by
the occupancy miyat. Contequential smendments, for instance,
appear to be nceded at once in sections 97(6) and 98(4). [lere
again, there has not been time to go fully into the matter, it can
only pe said that the points require atiention.

8, Tho detailed provisions of the Bill scem to have been desigu-
cd a8 for ns possible to prevert persoval contact hetween the land-
lord and tenant. Whethor this is desirable in the country where
the landlords for the most part are villagers living among the peoplo
themselves, remains to be seen,

9. One of the more important features of thess new provisions
of the law is their inter-action with the process for the recovery of
rent., This doss not appear to have b2en considered at all but it
scemns to m? that the first ellect of this frece transfer with nothing
but a notice to the landlord will be to mnle the recovery of rent 82
difficult as to jeopa-dise the realization of the revenue. There may
be arrcars of rent due on tha holding at the moment when the
holding or o part of itis transferred and these arrears may be due for-
o period before the date of the transfor. If there is a rent deuree
in existence Lthe holding will be saleable under that decree and tho
sals will avoid the rights of the transferee whethor he le a
purchaser, mortgages or merely a lessee, In the case where
there is no decreo but o rent suit is pending the position is more
difficult. The transforor is liable for tho rent up to the dato of tha
transfer and the landlord can obtaia a docree for it and sell up tho
holding thus affecting tho transferce. Legal advice howover is
neces:ary as to whether the transferce will have to be made a party
to tho suit. If this is n2cessary there will be great practical
difficultios and as regards this it is only necessary to point out that
thore ure somecthing liko eight; thousard ient suits a year in the
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coastal districts of Orissa, Equally difficult is the position if there
is no pending rent suit but arrears are actually due. Under the
existing system such difficultics never nrose as the landlord could
reasonably withhold his assent to the tiansfer until tho arrears wero
paid. Under the provisions of the Bill he cannot do this. It would
be most nojust as well as impolitic to impose greater difficulties in
this respect upon the small. landlord than those which he has to
face at present. Itis possible that the sections dealing with
judicial procedure may have largely to be recast as a result of the
frce right of tramsfer and subletting. The time has not been
suflicient to examine this thing in detail. It has merely occured to
me while considering the provisions of the Bill end is just an
instance of the many points which would have probably emerged if
this measure had been adequately considered and examined before
bzing introduced.

10. Doubtless thers is much to bo said for the proposals
contained in the Bill. It may even be that their advantages will
outweigh theoir disadvantages. The jyoint which I wish to
establish is that the proposals have not been sufficiently considered
cither in their widor aspects or in their immediate relation to the
existing law and revenuo practice. The Bill is a Icap in the daik,
and whero the welfare cf so manyis affected, moze circumspection is
required.
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(b) Extracts from the Registrar's note.

« Section 7 of tho Bill entirely rccasts section 31 of the Act.
It appears that the position that will be created by the present
amendment will be as follows: Under sections 12 to 16 of the
exi<ting Act, tenure holders have the right to transfer their tenures
subject to the payment of a fee to the landlord. This fee varies in
"difforont cases, Generally, if tho transfer is ninde by sale, gift or
exchange, then 25 per cent of the consideration money or six times
the annual rental of the tenure or portion thereof is to bo paid to
the landlord as landlord’s fee. Similarly, under section 21 of the
existing Act a roiyat holding at a fixed rate can also transfer his
holding, subject to the payment of landlord’s fee. These sections of
the existing Act are not sought to be amended. Section 31 of the
oxisting Act which relates to the transfer of occupancy holdings by
private salo and which also imposcs payment of a landlord’s fece
equal to 25 per cent of the counsideration money or six times of the
annual remntal of the holdings or portion thereof, whichever is
greater, is now sought to be ontirely recast. Section 7 of the Bill
shows section 31 as proposed to be ameaded. Under this amended
section the occupancy raiyat has to pay no landlord’s fee for trans-
fer. He has moroly to pay a process feo for servies of notice on the
landlord intimating the fact of tho transfer. The position, there-
foro, comes to this: tooure-holders, bajiaftidars and raiyats holding
at fixed rates cannol effect any trapsfer without paying landlord's
fecs, whereas occupancy raiyats necd not pay any fee to the land.
lord for effecting & translor. This scoms to me to be anomalous.
As a watter of fact, under tho existing Act, tho right of tenure-
holders, bajinftidars and raiyats ho'ding at fixed rates is superior to
that of occupancy raiyats, The smendment secks to reverse tha
position, 1f tho principlo boe to allow uarestricted transfers without
payment of any {eos to the landlord, then that principle
should bo applied to all classes. What reazon can there ba for
distinguishing between riyats holding at fixed rates and occupancy
aiyats in this mattor ¢

There is another peint in connection with this matter. Under
the proposed section 31 of the Act (section 7 of the Bill) & notice is
to be given to the landlords when trancfers are effected by court
sules, The difficultics of serving notices in cases where thore aro
many co-sharer landlords cr where there are minor lnndlords with-
out a certificated guardian were emphasised in connection with the
Bihar Tonancy Amendment Acts of 193+ and 1935. The same
difficulties will arise in connection with proposed secti-n 31. Then,
thore will bs another difficulty. Under section 5 of proposed
section 31, tho purchaser is to deposit the process fee and to file a
notico giving particulars of the transfor in the preseribed form. It
appanrs that the sale will not be confirmed before such deposit is
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made and before such notice is filed. If, howover, the purchaser
for any reason does not choose to make the deposit or file tho noticy,
what will be the position then with regard to the sale? Will the sale
be set aside or will it remain unconfirmed till tho deposit is made T
Similar difficulty with regard to the Bihar Tenancy Amendment Act
of 1935 was brought to the notice of the Government of Bihar and
Orissa. I think the proposed section ought Lo contein some provi-
sion for setting aside the sale, if the purchazor does not make the
deposit and file the notice within a reasonable period of time.
Otherwise, thes position with regard to the sale will romain
uncertain. It will neither be confirmed nor set aside. There will
Le similar difficulty with re ard to clause (6) of proposed section 3L
The final decree for foreclosure may be held up indefinitely if the
depostt is not made.
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(¢} Extracts from.the Opinion of the District Judge, Cuttack.

Sections 6, 7 and 8 of the Bill.—Thcse amendments proposo
to make all rights of occupancy, both heritable and transferabl>,
and to abolish the payment of registration fee,

Occupancy raiyats will, not doubt, be greatly benefited by-
these amendments and the value of their holdings will increase
appreciably, but there is another aspect of the question~ which
should not be overlooked. One of the reasons behind the nume-
rous restraints put upon free transfers of oceupancy rights by
reiyats was to prevent money-londers and other persons who are
not bona fide agriculturists from grabbing the lands of genuine
cultivators. This prote:tion will be completely lost to them by
the proposed asnendment.

Tho sbolition of the fes payable for registration of transfers
will also affoct seriously tho already precarious position of zamin-
- dnrs ond tonure-holders. 1 am therefore not in favour of total
nbolition of the registration fee although I do consider it necessary
to reduce the present prescribed rat: which is evidently high and
bring it down to five per cent of the consideration money.

The most objectionable portion of the proposed amendment
is that it would make even part transfers of occupancy koldings
binding on the landlord. This will have the cffect of creating
innumerable small holdings and will considerably increase the ccst
of collection either by suit or otherwiso. 1f it be covsidered desira
ble to make even part transfers valid and binding upon the
landlord, the transferces should, in my opirion, be made «Join
Tonant«" irrespactive of the question as to whether the portion
transferred has beon described by ¢'metes and bounds’’ or not.
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Amendment of
socticn 6, Bihar
and Oris:a Ac, II
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soection 27, Bihar
and Origsa Act 11
of 1918.

L. A. Billno. of 1937,
(4s amended by the Select Committee),

Nore.—Matter omitted is shown in italice within
square brackets. New matter is underlined,

AN ACT TO AMEND THE ORISSA
TENANCY ACT.

WHEREAS it is expedient to amend
the Orissa Tenancy Act, 1913, in
the manner hereinafter appearing;

It is hereby enacted as follows :—

1. (1) This Act may be called the
Orissa Tenaney (Amendment) Act, [71937.]
1938,

(2) It shall come into force on such
date as the Provincial Government may
by notification appoint.

2. In clause (#%) of sectioa 6 of the Orissa .
Tenancy Act, 1913 (hereinafter referred
to as the said Act), for the words and
figures “a tenure-holder for the purposes -
of sections 14 to 20 and 99, and a raiyat for
the purposes of all ottrer sections of this
Act ” the words “ & raiyat for the purposcs
of this Act” shall be substituted,

3. In sections }9%and 20 of the said Act
the figures, word afd letter “ (31 or 31-A.) "
shall be omitted, and before the figure
“16" the word “or " shall bz inserted.

4, In section 27 of the said Act, the
words “but sha'l not be entitled to
cut down trees in contravention of any
local custom ™ ghall be omitted.
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5. After section 27 of the said Act_the
following section shall be inserted :—

“97-A. Notwithstanding anything con-
tained in section 27 when a raiyat has a
right of occupancy in respect of any land,
he shall be entitled—

“ (?) to plant,

“(ii) to enjoy the flowers, fruits and
other products of,

“(47%) to fell and

“(7v) to utilise or dispose of the
timber of :

any tree on such land and any such
act shall not 1ender him liable fo
ejectment under section 29 of this Act.

6. [For the first paragraph of section

B0 Ain biharand 30 of the said Act the following shall

Oriven Act 1T of
1918,

be substituted, namely .—

“ AU rights of occupancy shall be
heritable and shall be trans-
ferable by sale, gift or other-
wise, subject to the provisions
in sections 97, 99 and 220.” |

After section 30 of the said Act the
following new section shall be inserted,
namely :—

“30-A. (1) The occupancy holding of
& raiyat, or & portion or share thereof
shall be transferable by rale, exchange,
gift or bequest, without the landlord’s
consent and without payment of any fee
to him. Such tranefer shall carry with it
the occupancy right in the holding and
all the rights appurtenant thereto.

“(2) An occupancy raiyat may sub-let or
mortgage his holding or a portion or share
thereof without his landlord’s consent.” -




3

Substitution of 7. For section 31 of the said Act the

noew section for - R
section 31, Bihat  following shall be substituted, namely :—
and Orisse Act IL

of 1918. “31. (1) Every transfer of an occupancy Manner of
holding or a portion or share thereof fmpsier and

whether by sale, exchange or gift shall be lindiord.
made by registered instrument except in

the case of [a bequest or] a sals in
execution of a decree or of a certificate
signed under the Bihar and Orissa Public
Demands Recovery Act, 1914,

“(2) A registering officer shall not
accept for registration any such instru-
ment unless the rent of each holding or
a portion or share thereof, is stated
separately in the instrument and unless
it is accompanied by & notice signed by
the transferor and the fransferes giving
particulars of the transfer in the pre-
scribed form and the [process] fee
prescribed for the service of such notice
on the landlord [or kis common agent if
any.]

“(3) When any such instrument is
admitted to registration, the registering
officer shall [cause the notice] transmit
the notice to the Collector who shall
cause it to be served on the landlo:d
nawmed in the notice [or Ais common
agent, if any,] in the prescribed manner :

“Provided [also] that when a sole
landlord purchases a holding or a portion
or share thereof no notice need be
served.,

“(4) In the case of a transfer of an
occupancy holding or a portion or share
thereof by bequest, the court shall before
granting probate or letters of administra-
tion, require the applicant to file a notice
giving particulars of the transfer in the
prescribed form accompanied with the
prescribed [process] fee for the service of
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the notice on the landlord [or his common
agent, if any] When probate or letters
of administration have been granted, the
court shall [cause the notice] transfer the
notice to the Collector who shall cause 1%
to be served on the Jandlord mamed 1n
the notice [or Ais common agent, if any,]
in the prescribed manner,

‘ (5) When the holding of an occupancy
raiyat or a portion or share thereof is
sold in execution of a decree or of a certi-
ficate signed under the Bihar and Orisea
Public Demands Recovery Act, 1914,
other than a decree or cerfificate for
arrears of rent due in respect of the
holding or dues recoverable as such, and
neither the purchaser nor the decree-
holder is the sole landlord, the court or
the revenue officer, as the .case may be,
ghall, before confirming the sale, require
the purchaser to file a notice giving parti-
culars of the transfer in the prescribed
form and to deposit a [process] fee of
the prescribed amount for the rervice
of it. When the sale has been confirmed,
the court or the revenue officer shall
[cause the notice] transmit the notice to
the Collector who shall cause it to be
served on the landlord {or kis common
agent, if any)] in the prescribed manner.

“(6) When a mortgage of a holding of
an occupancy raiyat or of a portion or
share thereof is foreclosed and the decree-
holder is not himself the sole landlord,
the court shall, before making a decree
or order absolute for the foreclosure,
require the mortgagee to file a notice
giving particulars of the transfer in the
prescribed form and to deposit [process)
fes of the prescribed amount for the
service of it. When the decree or order
for foreclosure has been made absolute,
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the court shall [cause the notice] transmit
the notice to the Collector who shall
cause it to be served on the landlord [er
kiscommon agent,if any)in the pro-
scribed manner,

[“(7) Whkere owing to the number df
co-sharer landlords and to a bona fide
doubt as to who constitute the entire
body of the landlords the notice cannot
conveniently be served on all, the said
notice shall be published in any manner
prescribed.

“(8) The provisions in this section in
so far as they relate to the service of
the notice on the landlord shall apply to
all transfers of holdings, portions or
shares thereof, in which the right of
occupancy passes completely but do not
apply to such transfers as liens, mort-
gages, leases created by the occupancy
raiyat in limitation of his right.]

“l(9)) (8) Nothing mn this gection shall
bar any suit in a civil court for establish-
ing or setting aside a transfer.”

Substitution of 8. For section 31-A, of the said Act
:;‘ingﬁ";'{ﬂf o ar the following new sections shall be substi-
nd Qri et IT —
R tuted, namely : :

“ [Section] 31.4.—(1) In the case of a

transfer of a portion [ skare or] or share of

Distribution
of rent on
transfer

an occupancy bolding, by sale, exchange, gift
or bequest which is not defined by metes
and bounds, the [g:er.sons possessing
interest in] the transieree and the persons
possessing interest in the remainder of the

[sale] of
portion of
occnpane:
bo ding, 7

holding shall be considered as joint tenants-

by the landlord.

“(2) In case the transfer is by sale,
exchange, gift or bequest and is of a
portion of an occupancy holding and the
portion is defined by metes and bounds,




Amendment of
soction 70, Bihar
and Orisan Act 1T
of 1918.

Amendment of
soction 76, Bihar
and Orissa Act 1I
ol 1918,
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the landlord shall be deemed to agree tp
the division of land and the distribution
of rent as gef forth in the notice referred
to in section 31 unlees, within six months
of the date of service of notice, an applica-
tion is filed by him to the Collector for
a just and equitable distribution of rent.
The Collector shall, on such application
[being madel by t,he landlord Eand on
application being made] or by any other
person [concerned within siz montks of
the date of tmnsfer,] within such period,
hold an enquiry in the prescribed manner
and order a distribution of rent whmh is

fair and equitable.

- % 81-B.—Notwithstanding  anything
contained in this Act, any transferee, who
obtained transfer of an occupancy holding
or a portion or share thereof, before the
commencement of the Orissa Tenancy
(Amendment) Act, 1938, shall be liable to
pay the fees lawfully payable by him at
the time of the transfer, within three
years from the coming into force of that
Act but he shall not- be liable to eject-
ment on the pround that the landlord
had not given his consent to the transfer
and the holding shall not be liable to be
sold in execution of a decree for arrears
of rent to which the said transferee is
not made a party.”.

9. In sub-section (3) of section 70 of
the said Act, the figures, word and letter
“[81 or 31-A]” shall be omitted and
before the figure “16” the word “o
shall be inserted.

10. In section 76 of the said Act, [fer
the words “ money rent ™ the word “pept?
and] for the words * twelve and a half”
the word ““ six ™ shall be substituted.
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Bubstitationof a 11, [Section 83 of the said Act shall

section 88, Bibar D€ omitted], TFor section 83 of the said

sndorma At IL Act the following shall be substituted,
namely :—
~ “83. When an occupancy holding or
s portion or share thereof 18 transferred
and arrears of rent have accrued thereon
prior to the date of the transfer, the
transferor and the transferee shall be
jointly and severally liable to the landlord
for "'such arrears of rent which shall be
a first charge on the bolding. ”

Bubstitution of new 12 For section 84, of the said Act the

. section for soction

84, Biharand Orissa fo]lowing shall be substituted, namely :—
Act IT of 1918.

Illegal

“84. All impositions ﬁpon a tenant, in 8L

addition to or in excess of the rent law-
fully payable shall be illegal and all stipu- -
lations and reservations for the payment
thereof shall be void.

[ Ezplanation: Any levy of local
cess from a tenant— _ -
““(a) in excess of the met amount
prescribed by clause (2) of

section 41 of the Cess Act,

1880; or . '

“‘(b) on any scale in excess of that
prescribed by clause (3) of that
. section; '
shall be degmed to be an imposition in

- excess of his rent.’’ ]

[Amendment of [13. Fn section 85 of the said Act,

section 85, Bihar th €6 g 2,
soction 85, Bibar, after the words <“in excess of the rent

of 1913 the words ** local cess ™ shall be inserted.]
Substitntion of & [14. After] 13. For section 85 of the

neotion 80 * said Act, the following section ghall be

Bibar and Orissa [ 2nserted] substituted, namely :—

Act IT of 1913,
- “81;5 [A.]t (le:) If~t 2;J.rly landlord or hig Summsry
agent exacts [or attempts to exact] from Piogooinge
a tenant anything in money or kind in ?1% fif-:‘.ﬁ‘s‘ii
illega )

exaotions,
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addition to or in' excess of the rent [or
local cess] or interest lawfully payable, the
Collector of the district or any Deputy
Collector who may be specially empowered
by the Provincial Government in this
behalf may, in summary proceedings, if
he is so satisfied, by order impose on the
landlord or on his agent or on both, [as
penalty such sum) as the case may be,
such penalty as such officer thinks . fit,
not exceeding five hundred rupees; or.
when double the amount or value of what
is 8o exacted [or attempted to be exacted),
exceeds five hundred rupees, not exceeding
double that amount or value,

... “Buch officer may proceed against the
landlord and his agent in the same pro-
ceeding or in separate proceedings, and
shall award to the tenmant, by way of
compensation and cost, such portion of
the penalty as he thinks fit. -

“ (2) If in any suit, application or pro-
ceeding under. this Act or any other law,
the court or presiding officer has grounds
for believing that any landlord is liable to
g penalty under this section, such court
or officer shall inform the Collector.

“(3) A proceeding under sub-section
(Z) [may] shall be instituted—

“(@) [atany time] upon complaint.
made by a tenant [br on-htd
behalf| within six ménths from
the date of the exaction;or of
the attempt to exact, as the
case may be;Jor

(5) within three months of the
receipt by the Collector of in-
formation under sub-section (2)
or of the termination of any suit,
application or proceedings under
this Act or any other law, in the
course of which the' Collector
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has grounds for believing tha
the landlord is liable to a
penalty @inder thik eection;

(©) in any other case within one
year of lhe exaction or of the
attempt to exact in respect of
which the landlord is liable to
a penalty under this section.)

“(4) If in any proceeding instituted
under [section™ 85 or] this section, the
Collpetor discharges any landlord or his
agent, and is satislied that the complaint
or allegation of the tenant on which the
proceedings. were instituted is false or
vexatious, the Collector may, in his
discretion by his order of discharge,
direct the tenan{ to pay to the landlord
such compensation not exceeding one
hundred rupees as the Collector may
think fit.

“Any [fine] penalty imposed or com-
pensation awarded under this section
may be recovered in the manner provided
by any law for the fime being in force
for the recovery of a public- demand.”

Repoiolsostion  [15.] 14. Section 05 of the said Act shall

Orissa Act I1of  be omitted,
1918.

© Repoal of section [16.] 15. Section 96 of thé eaid Act

o5, Biboratd  shall be omitted: _

Avaendment of [17.) 16. Inclause [(A)] () of sub-tec-

i haﬂﬁ' tion {3) E,f_ gection 232 of the eaid Act for the

of 1918. word [ “mioney rent’’ the word “rent” ]
and® “Bgure “section 27" the woids
and figures ° sections 27 and 27-A.”
shall be substituted.

Amendment of [18.] 17. Illustration (2) in séction 237 0f

section 937, Bihar 41 e said Act shall b2 omitted, and iliustra-

1 Orissa Act 1T A UB L
of 113, o tion (3) shall be re-numbered as a @ .

Amendment of [19.] 18. In clause (¢) of,ggction 250.of
clause (e) of section the said Act, the figures, word and letter
2o0.Biarond  «3] pd 81-A.” shall be omitted end
Orisna act 11 of 0 ”» W B} ]
1918, before the figure “16” the word “or

- shall be inserted.
oGP (LA) 118—150—-.15-1-1938.




