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REPORT OF THE JOINT COMMITTEE

I, the Chairman of the Joint Committee to which the Bill* to consoli-
date and amend the law relating to Criminal Procedure, was referred, as
authorised by the Joint Committee, present, on its behalf this Report of
the Committee, with the Bill, as amended by the Committee, annexed
thereto.

2. The Bill was introduced in the Rajya Sabha on the 10th December,
1970.

3. The motion for reference of the Bill to a Joint Committee of the
Houses (Appendix I) was moved in the Rajya Sabha by Shri Ram Niwas
Mirdha, the Minister of State in the Ministry of Home Affairs and in the
Department of Personnel. on the 15th December, 1970, and was adopted
on the same day. A Message was thereafter transmitted to the Lok
Sabha on that day itself, communicating to the Lok Sabha the adoption
of the said motion by the Rajya Sabha. The Lok Sabha concurred in
the motion on the 18th December, 1970 (Appendix II) and the Message
from the Lok Sabha was circulated to Members the same day. The
Fourth Lok Sabha however was dissolved on the 27th December, 1970,
before the Joint Committee could hold its first meeting.

4. The Fifth Lok Sabha was constituted on the 15th March, 1971. A
fresh motion for reference of the Bill to a Joint Committee of the Houses
was moved in and adopted by the Rajya Sabha on the 31st March, 1971
(Appendix IIT). The motion was transmitted to the Lok Sabha the

same day.

5. The Lok Sabha concurred in the motion.of the Rajya Sabha at its
sitting held on the 2nd April, 1971. (Appendix IV) The message of the
Lok Sabha was reported to the Rajya Sabha on the 5th April, 1971,

6. According to the fresh motion the Report of the Committee was to
be presented to the House by the last day of the first week of the
Seventy-eight (winter) session of the Rajya Sabha. The Committee,
was, however, granted extension of time, first upto the Ist day of the
Eightieth Session, then upto the last day of the Eighty-first Session and
again upto the last day of the Eighty-second Session of the Rajya Sabha.

7. The Committee held 44 sittings in all. Of these, 4 sittings (on the
12th, 13th, 14th and 15th May, 1971) were held at Bangalore, 4 sittings
(on the 24th, 25th 26th and 27th August, 19’?_1) at Bombay, 3 sittings
(on the 7th, 8th and 9th September, 1971) at Allahabad and 4 sittings (on
the 3rd, 4th, 6th and 7th January, 1972) at Calcutta, with the perrission
of the Chairman, Rajya Sabha to hear oral evidence of witnesses. The
rest of the sittings were held in the Parliament House. (For minutes of
the sittings of the Committee, see Appendix VII).

8. As already stated above, before the first sitting of the Joint Com-
mittee could be held, the Fourth Lok Sabha was dissolved. Prior to dis-
solution, however, the Chairman of the Committee decided that a Press
Communique be issued inviting memoranda on the Bill from individuals,

*Pyublished in Part II, Section 2 of the Gazette of India Extraordinary, dated the 10th
December, 1970.
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associations and public bodies interested in the subject-matter of the Bill,
by the 23rd January, 1971 and that the following may also be approached
for giving their views on the Bill, namely:—

(i) All State Bar Councils and State Bar Associations including
the Bar Council of India and the Bar Council and Bar Association of
the Supreme Court of India;

(ii) Judges of the (a) Supreme Court of India (b) High Courts
{c} Judicial Commissioners’ Courts and (d) Courts of Session;

(iii) Attorney-General and Solicitor-General of India and Advo-
cates-General of all the States;

(iv) Deans of Law Faculties of Universities in India;
(v) Indian Law Institute, New Delhi;

(vi) Shri M. C. Setalvad and Shri C. K. Daphtary, former
Attorneys-General of India.

9. At its first sitting held on the 5th April, 1971, the Committee decid-
ed that all memoranda containing the views and opinions on the Bill,
received in pursuance of the ahove-mentioned steps, should be deemed
to be memoranda to the (newly constituted) Joint Committee. The
Committee also decided that a fresh communique be issued inviting
opinions from various associations, public bodies, individuals etc. inter-
ested in the subject-matter of the Bill and advising them to send the
same by the 25th April, 1971. Besides this, the Committee directed that
the State Governments should be approached to obtain the views of the
District Bar Associations within their States. The Committee also decid-
ed to call witnesses for giving oral evidence on the Bill and authorised
the Chairman to decide, after examining all the memoranda, as to who
should be invited for the purpose. The Chairman also requested Mem-
bers to suggest names of persons who might be invited for giving oral
evidence before the Committee.

10. To facilitate the work of the Committee, a questionnaire was
issued.*

11. One hundred and fifty-four memoranda containing views, com-
ments, suggestions, resolutions, replies to questionnaire etc. on the vari-
ous provisions of the Bill frem individuals, jurists, associations ete. were
received by the Committee (Appendix V).

12. The Committee heard evidence tendered by seventy-two witnes-
ses (Appendix VI).

13. The Committee decided that the evidence tendered before it
should be laid on the Table of the Houses.

14. The Committee considered and adopted the Draft Report at its
sitting held on the 4th November, 1972.

15. Before dealing with the changes effected by the Committee in the
various clauses of the Bill the Committee would like to point out that

-

*Inclyded in Vols, I & I1 t;' the Evidence.
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th-e ]?:ill. which is based on the recommendations made by the Law Com-
mission of India, seeks to replace the Code of Criminal Procedure 1898
(hereafter referred to as the (ld Code) by an altogether new ,Code.
While recommending the replacement of the Old Code by a new Code, the
Law Commission had recommended a substantial revision of the arrange;
ments of sections in the Old Code, as a result of which the numbers of
most of the sections of the Old Code became changed. The Committee
felt that in respect of some well known and frequently used provisions
of the old Code, such as, sections 107 to 110, 144, 145, 162, 164, 173, 190
and 197, (the numberings of which have become changed), it will be a
great advantage if the old numbering is restored so that any erroneous
impression may not be created in the minds of the general public and
also so that the volume of case-law on these important provisions may
easily be referred to with reference to the said provisions. The Commit-
tee, therefore, directed the Legislative Council to make such re-arrange-
ments in the Bill as may be necessary to restore the old numberings of
the sections well known to the general public. Accordingly, the Legis-
lative Council has made re-arrangements in the arrangement of clauses
of the Bill and has succeeded in restoring the old numbering of not only
the sections mentioned above, but also many other well known sections.
As a result of the re-arrangement of the clauses, the numbering of most
of the clauses have become altered.

16. The principal changes effected by the Committee in the Bill and
the reasons therefor are set out in the succeeding paragraphs.

Clause 2

Sub-clause (d).—The explanation to sub-clause (d) has been redraft-
ed to clarify the intention that the report will be deemed to be a com-
plaint only if the offence is discovered, after investigation by the police
to be a non-cognizable one and it has been clarified that in such a case
the police officer who makes the report shall be deemed to be the Com-

plainant.

Sub-clause (j).—The Committee considers that the reference to terri-
torial waters should be omitted as it might lead to confusion in respect
of other laws where no such reference is made. Territorial waters, as
also the air space, undoubtedly form part of the territories of India and
there is no need to mention this fact in the Code.

Sub-clause (k) (New) —This sub-clause seeks to define a metropolitan

area.

Sub-clause (1) [original sub-clause (k)].—The definition has been re-
drafted to emphasise that a police officer has no authority to arrest a per-
son without warrant in a non-cognizable case.

Clause 3

Sub-clauses (2) and (4) and clause (d) of sub-clause (3) _ (New).—
The new Code seeks to bring about separation of the Judiciary from the
Executive, whereby the functions of the Magistrates under the Code have
been allocated between the Judicial and the Executive Magistrates. The
Committee considers that a rule of construction in respect of laws con-

ould be inserted so as to ensure that

taining references to Magistrates sh
e Code.

they also fit in with the scheme of separation adopted under th
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The other drafting changes in the clause are of clarificatory nature.

Clause 8

The Committee has added new sub-clauses (4) and (5) with a view
to providing for the effect of increase or reduction in the population of
any area or on the reduction of the limits of any metropolitan area. The
Committee has further added an Explanation to make it clear that “popu-
lation” referred to in the clauses means the population as ascertained at
the last preceding census of which the relevant figures have been pub-
lished.

Clause 9

The Committee has added a new sub-clause (6) to enable a Court of
Session to hold its sittings at places other than its headquarters. It cor-
responds to sub-section (2) of section 9 of the old Code.

The explanation has been redrafted to clarify the intention that the
provisions relating to the appointment of Sessions Judges and Magistrates
are not repugnant to the provisions of the Constitution or any other law
relating to the first appointment and posting of a person to the relevant
service or post.

Clause 11

New Sub-clause (3), added by the Committee, seeks to enable the
High Court to confer magisterial powers on judicial officers so as to pro-
vide for situations where it might not be necessary or possible to appoint
full time magistrates.

Clauses 13 (original), 15 (or‘ginal), 18 (original clause 19) and 20
(original)

These clauses deal with the appointment of special judicial magis-
trates. It is under these provisions that Honorary Magistrates and Ben-
ches of such magistrates could be appointed. The Committee took note
of the wide-spread criticism against the working of the system -of
Honorary Magistrates, particularly of the Benches. The justification
that is usually given for the system of appointing Honorary Magistrates
is that it helps in giving relief to the stipendiary Magistracy by disposing
of a large number of petty criminal cases, particularly in the larger
towns. In the Committee’'s view the proper way to deal with arrears
will be to appoint sufficient number of stipendiary Magistrates. However,
the Committee is convinced that the deletion of the enabling provision
for appointment of special Magistrates would create problems, as hap-
pened in the Union territory of Delhi recently. In certain States, the
practice of appointing retired government officers as special Magistrates,
sitting singly, to dispose of petty cases has been adopted with advantage.
These Magistrates, who are usually invested with summary powers are
able to-dispose of a large number of petty cases with expedition. An
enabling provision in this behalf is necessary as it may facilitate the
appointment of such special magistrates for disposing of petty cases.
The enabling provision would also be useful in another way. In remote
or inaccessible localities or areas with thin population, the available work
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may not justify the appointment of a full time Magistrate. In such sitia-
tions there is a practice in some States to confer the powers of a Magis-
trate on a local officer of Government, like the Sub-Registrar, to dispose
of the few criminal cases arising in such areas. This will be a facility
to the local inhabitants who otherwise would have to travel a long dis-
tance, to reach a Magistrate’s court.

The Committee, after careful consideration, is of the view that the
enabling power to appoint special Magistrates should be retained, both
in the Metropolitan areas and elsewhere, with the following modifica-
tions: —

(a} The system of appointing Benches of Magistrates should be
abolished.

) (b) The persons to be appointed as special Magistrates should
be either persons in government service or those who have retired
from Government service,

(¢) The High Court should have power to prescribe qualitica-
tions or experience in relation to legal affairs, to be satisfied by a
person before he is appointed as a Special Magistrate.

(d) The appointment should be made by the High Court and
should be for a period not exceeding one year at a time.

(e) The sentencing powers of a Special Magistrate should cor-
respond to the powers of a Second Class Magistrate.

The Committee has accordingly deleted Clauses 15 and 20 dealing
with the appointment of Benches of Magistrates and has suitably amend-
ed clauses 13 and 19 (original) to give effect to the foregoing decision.

Clause 20 (original clause 22)

In metropolitan areas, the intention is to epable the conferment of
some of the powers of an Executive Magistrate on a Commissioner of
Police, wherever such conferment is authorised by law in any State. This
system is already in vogue in some States and has been provided for in
sub-clause (4). But where this is not done, and also for discharging
other functions of the Executive District Magistrate, each metropolitan
area should have an Executive District Magistrate. Sub-clause (1) has
been amended suitably.

The Commitee is of opinion that the provisivis snould be made relat-
ing to the temporary vacancies in the office of the District Magistrates
and also for the appointment of sub-divisional Executive Magistrates.

The Committee has accordingly added two new sub-clauses to the
clause,

Clause 21 (new clause)

The Committee feels that a provision is necessary to enaﬁble the
appointment of Special Executive Magistrates to meet special needs. in
relation to particular areas or for the performance of particular duties.
Accordingly, the Committee has inserted a new clause incorporating such

provision.
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Clause 25 (original)

The Committee is of the view that there is no need or justification for
retaining the institution of Justices of the Peace anywhere in India. The
clause has accordingly been deleted.

Clause 24 (original clause 26)

The Committee is of the view that the procedure for the appointment
of Public Prosecutors or Additional Public Prosecutors as provided in
the clause is not satisfactory. The better plan would be to provide for
a panel of names to be prepared by a District Magistrate in consultation
with the Sessions Judge from which a State Government may appoint
any person. The consultation with the High Court is not necessary with
respect to these Law Officers of the Mofussil Courts.

The Committee is also of the view that a provision should be made
for the appointment of a Public Prosecutors for the High Court in con-
sultation with the concerned High Court.

The clause has been amended accordingly.

Clause 27 (original clause 29)

For reference to the Reformatory Schools Act, 1897, contained in the
clause, reference to Children Act, 1960, has been substituted. The Com-
mittee has also raised the age limit from 15 years to 16 years, to fit in
with the provision of the Children Act, 1960. The Committee further
feels that in relation to children, it will be inappropriate to use the term
“punishment”, and, therefore, the expression “the treatment, training
and rehabilitation”, has been substituted for the words “custody, trial
and punishment”.

Clause 29 (original clause 31)

The Committee has deleted reference to solitary confinement contain-
ed in the clause as such confinement is no longer in vogue.

Clause 38 (original)

This clause deals with the powers of Justices of the Peace and has
been deleted in view of the Committee’s proposal to do away with the
institution of Justice of the Peace.

Clause 39 (original clause 42)
The Committee has made the following amendments in the clause:—

(1) As the members of the public are not expected to be fami-
liar with the numbers of the sections of the Indian Penal Code, a
brief description of the various offences has been inserted in addition
to the reference to the sections of the Indian Penal Code.

(2) The Committee has added some of the anti-social offences.
namely, those relating to adulteration of food and drugs, criminal
breach of trust by public servants and offences relating to counter-
feiting of currency notes.
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(3) Reference to offences under the Prevention of Corruption
Act, 1947, has been omitted, as it is considered sufficient to include

offences under sections 161 to 165A of the Indian Penal Code (bribery
and corruption) have been included.

Clause 40 (original clause 43)

The clause has been simplified to mak: ihe provision more intelligible.

Clause 41 (original clause 44)

The amendment to paragraph (f) of sub-clause (1) is intended to
apply the provision to the other Armed Forces of the Union, members of
which are also liable to be found guilty of desertion, ete. under the rele-
vant law and some verbal changes have been made in sub-clause (2).

Clause 45 (original clause 485)

The Committee feels that the appropriate place for the provisions con-
tained in clause 485, as amended by it, should be after clause 44 (original
clause 47) pertaining to arrest by Magistrates.

The amendments made in the clause are intended to make the inten-
tion clearer, It has also been provided in sub-clause (2) that the immu-
nity granted to members of Armed Forces of the Union could also be
extended to specific categories of members of the forces charged with the
maintenance of public order in the States if the concerned State Govern-
ment so desires.

Clause 50 (original clause 52)

I+ has been made clear in the clause that the grounds of arrest should
be communicated to the person immediately.

Clause 51 (original clause 53)

The Committee has modified the third paragraph of sub-clause (1) to
ensure that the articles seized from an arrested person are properly
accounted for.

Clquse 54 New clause

The Committee considers that a person who is arrested should be given
the right to have his body examined by a medical officer when he is pro-
duced before a Magistrate or at any time when he is under custody, with
a view to enabling him to establish that the offence with which he is
charged was not committed by him or that he was subjected to physical
injury. In the view of the Committee a person in custody is in need of
this protection. A new clause has, therefore, been inserted by the Com-

mittee.
Clause 66 (original clause 67)

The words “or of a Railway .Company” have been deleted from the
clause, as Railway Companies have practically ceased to exist,
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Clause 73 (original clause 74)

. The words “landholder, farmer or manager of land” have been sub-
stituted by the word “person”.

Clause 78 (original clause 79) and Clause 81 (original clause 82)

Under the present provision where a warrant of arrest is sent fo a
place outside the local jurisdiction of a Magistrate, for execution, the
arrested person has necessarily to be transported in custody to the Magis-
trate issuing the warrant before he can claim to be released on bail. The
Committee feels that this results in considerable hardship and incon-
venience to persons arrested far away from the court issuing the warrant
of arrest. To remove such hardship and inconvenience, the Committee
has amended these clauses conferring power on the Magistrate having
jurisdiction over the place of arrest to release the person on bail subject
to the other provisions of the Code relating to bail. To enable such
magistrate to consider whether bail should be granted, it has further been
provided in clause 78 that the Magistrate issuing a warrant should also
forward along with the warrant the substance of the information together
with relevant documents.

Clause 83 (original clause 84)

The existing provision permits the issue of an order of attachment of
property simultaneously with the issue of proclamation. This may result
in hardship in some cases where the person concerned, even before he
comes to know of the issue of the proclamation, finds his property being
attached suddenly. At the same time the Committee cannot shut its eyes
to the fact that if prior notice is insisted on in all cases, the purpose would
be defeated in some cases as the property would be secreted. The appro-
priate course, in the opinion of the Committee, would be to provide that
an order of attachment should be capable of being issued simultaneousty
with the proclamation in certain special circumstances, e.g. when the
absconding person is about to dispose of his property. Sub-clause (1) has,
therefore, been amended with a view to providing for the simultaneous
issue of proclamation and attachment in certain special circumstances.

Clause 86 (new clause) (original clause 381)

The Committee feels that the appropriate place for the provisions con-
tained in clause 381 should be after clause 85 (original clause 86) pertain-
ing to release, sale and restoration of attached property.

Clause 94 (original)

The Committee feels that counterfeit currency notes should also be in-
cluded in the list of objectionable articles to which the clause applies and
has made amendment to that effect in the clause.

Clause 95 (original)

Section 153B which is a new offence created by the recent amendment
of the Indian Penal Code has been included and verbal alterations have
been made by the Committee,
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Clause 96 (original)

Verbal changes have been made to clarify that the period of limitation
commences from the date of publication of the declaration in the Official
Gazette.

Clause 100 (original clauses 100 and 101)

The Committee has made the following amendments in the clause:—

(i) The original clauses 100 and 101 have been combined into a
single clause for convenicnce as they relate to the same matter,

(ii) With a view to ensuring that the witnesses for the search
are disinterested persons, the word “independent” has been inserted
in sub-clause (4) (new).

(iii) The existing provision which requires that the witnesses
should be inhabitants of the locality of the place of search has created
difficulties. It has accordingly been provided that the witnesses may
be of any other locality if respectable and independent inhabitants of
the locality are not available, or are not willing to be witnesses to the
search,

Clause 106 (original clause 107)

The offence under section 153B newly added to the Indian Penal Code
has been included in this clause. The numbering in the old Code has been
restored.

Clause 108 (original clause 109)

The Committee considers that the protection to a Judge should be con-
fined only to such activities of a Judge as relate to his official duties and
not to his other activities. The clause has been amended suitably.

Section 153B newly added in the Indian Penal Code has also been in-
cluded in this clause. It has also been clarified that the Magistrate refer-
red to in the clause should be a Judicial Magistrate. The numbering 1n
the old Code has been restored.

Clause 109 (original clause 110)

This clause which reproduces section 109 of the old Code has long been
the subject of some controversy. There is a sizeable section of opinion
which holds the view that the provision is being widely abused and in-
- nocent persons are being sent to jail as a result of the proceedings under
"this section, either for the purpose of showing better statistics of preven-
tion of crime or for other more objectionable purposes. On the other
hand there is also a sizeable section of opinion which would consider the
retention of this provision as indispensable for the maintenance of law and
order, It is urged that but for this provision the incidence of crime would
be very high and professional thieves and anti-social elements would have
a field day. The object of this provision is to check and control the per-
sons who are likely to commit offences and it cannot be denied that this
cannot be done unless they are prevented from doing so by resorting to
provisions of this kind. The Committee was informed that practically
all the State Governments are opposed to the deletion of this provision
mainly on this ground.
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The Committee has given a very careful consideration to the conflicte
ing view points indicated above, and has come to the conclusion that
paragraph (b) (original) of the provision relating to persons who have

no ostensible means of subsistence or who cannot give a satisfactory
account of themselves, should be deleted.

Paragraph (a) (original) which deals with persons taking precaution
to conceal his presence with a view to committing offences however stands
on a different footing because firstly it is not so widely abused and second-
ly it comes in only when there is suspicion of the commission of an
offence. The Committee considers that this part of the clause should be
retained. But even here it should be restricted to cases where the sus-
pected offence is a cognizable offence. The Committee also considers that

the bond to be executed could be without surety if the Magistrate thinks
it fit,

In coming to the above conclusion the Committee has taken due note
of the fact that the power under the clause has been conferred on the
Judicial Magistrates, who may be expected to act impartially, with due re-
gard not only to the rights of the person proceeded against but also to the
reasonable needs for the prevention of crime.

Clause 110 (original clause 111)

The Committee is of the view that persons who habitually commit
offences of anti-social nature such as those relating to adulteration of food
or drugs or foreign exchange or customs or hoarding and profiteering or
corruption, deserve perhaps even greater control than persons who habi-
tually commit offences like theft etc. These offences have, therefore, been
included in the clause and the numbering in the old Code has been
re *ored.

Clause 115 (original clause 116)

The Committee considers that the clause should also extend to bonds
for good behaviour. The clause has been amended accordingly.

Clause 116 (original clause 117)

The Committee notes with concern that in some States proceedings
under Chapter VIII of the existing Code particularly those under Sec-
tion 107 drag on for as long as one year or even more and in many of
these cases the person concerned, particularly if he happens to be poor,
is kept under detention all the time. Obviously, the provisions are not in-
tended to be used for keeping persons in detention without trial for such
long periods. The object of the provisions is to prevent breach of the
peace and unless the proceedings are completed within a reasonable time,
recourse to drastic powers under these provisions would not be justified.
Similar considerations would apply also to proceedings relating to bonds
for good behaviour. After a careful consideration of the various aspects
oi the matter, the Committee feels that a time-limit should be prescribed
for completing the proceedings under this section.

The first part of the newly added sub-clause (6) accordingly provides
that if the inquiry under the section is not completed within a period of
six months from the date of the commencement thereof, such inquiry
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should stand terminated on the expiry of that period. A special power
has been retained with the Magistrate to extend this period where there
are special reasons to do so. This provision would apply to all proceed-
ings whether or not the person concerned is in detention. Where the per-
son is in detention, a further provision has been made to the effect that
the proceedings shall stand terminated on the expiry of a period of six
months of detention. This is an absolute limit and the Magistrate will

have no power to extend the period of detention or the enquiry in such
cases,

As regards the starting point for computing the period of six months
under the first part, the Committee has, after careful consideration of the
various alternatives in the matter, fixed the date of commencement of the
proceedings, i.e., the date on which the Magistrate starts the inquiry after
appearance of all the persons concerned, as the starting point. This will
not adversely affect persons in detention pending inquiry for, proceedings
against them would terminate at the end of six months of detention irres-
pective of the date of commencement of inquiry.

Clause 125 (original clause 128)

Under this clause the order for payment of maintenance may be pass-
ed in favour of the wife or the legitimate or illegitimate child of any age
‘unable ta maintain itself whether the child be married or not. The Com-
mittee has made the following changes in the clause:—

(1) In the case of wife, the order can be passed only if she is
unable to maintain herself. Having regard to the object behind these
provisions, which is mainly to prevent vagrancy, there is, in the
Committee’s opinion, no need to compel the husband to pay main-
tenance to a wife who is possessed of sufficient means.

(2) The benefit of the provision should be extended to a woman
wha has been divorced from her husband, so long as she has not re-
married after the divorce. The Committee’s attention was drawn to
some instances in which, after a wife filed a petition under this sec-
tion on the ground of neglect or refusal on the part of her husband
to maintain her, the unscrupulous husband frustrated her object by
divorcing her forthwith thereby compelling the Magistrate to dismiss
the petition. Such divorce can be made easily under the personal
laws. applicable to some of the communities in India. This causes
special hardship to the poorer sections of the community who be-
come helpless. The amendments made by the Committee, are aimed
at securing social justice to women in our society belonging to the
poorer classes.

(3) The Committee is of opinion that a married daughter should
not be entitled to an order under this section if she has attained
majority. In such cases the responsibility of maintaining her should
bé that of the husband and not of the father. In the case of a minor
married daughter, however, who usually resides with her parents, the
father may be made liable to pay maintenance until she attains
majority.

(4) In the case of a child who has attained majority, the liability
of the parents to pay maintenance should arise only when the child
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is by reason of any physical or mental abnormality or injury unable
to maintain itself. ' '

(5) The Committee considers that the right of the parents Tt
possessed of sufficient reasons, to be maintained by their son should
be recognised by making a provision that where the father or mother
is unable to maintain himself or herself, the order for payment of
maintenance may be directed to a son who is possessed of sufficient
means. If there are two or more children, the parcnts may seek the
remedy against any one or more of them,

The amendments made in the clause are intended to give effect to the
above changes.

Clause 126 (original clause 129)

The proviso to sub-clause (2) of the clause has be:n meodified to en-
able the Magistrate to award costs where an ex-parte order is set aside.

Clause 127 (original clause 130)

New sub-clauses (3) and (4) added to the clause are consequential
on the amendments made in clause 125,

It has been clarified that the monthly allowance, if any, ordered by
any court under that provision should be taken into account by a Civil
Court when it proceeds to pass a decree for maintenance or power in res-

pect of the same person.

Clause 129 (original clause 132)

Sometimes it happens that an officer in charge of a Police Station is
not readily available at the place where there is an unlawful assembly,
to order the dispersal of such assembly although there are other officers
of the police equal in rank to such officer in charge. The delay in get-
ting in touch with such officer, might result in the situation becoming
unmanageable, The amendment made by the Committee in the clause

seeks to remove this difficulty.
Clauses 133 to 136, 141 to 143

Numbering in the old Code has been restored.

In view of the definition of “police report” in clause 2, references to

“police rcport” in these clauses have been changed to “report of a police
officer”.
Clauses 144 to 148 end 150
Numbering in the old Code has been restored.

Clauses 151 to 177

(which would include well-known sections like 151, 154, 162, 164

and 173).
Numbering in the old Code has been restored..

Clause 147 (original clause 149)

The clause has been combined with clause 148,
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Clause 151 (original clause 154)

The numbering in the old Code has been restored.

. Ihe Committee considers it necessary to clarify certain points relai-
ing to preventive arrest made by a police officer under the provisions
of this clause so as to reduce the scope for abuse or misuse of the power.
Fifstly, it i5 necessary to clarify that all the provisions of the Code
applicable to arrest without warrant, e.g. production before Magistrate
within a stipulated time, informing the arrested person of the grounds
of arrest, etc. should, as far as may be, apply to any person arrested
under this provision. Secondly, the person arrested should have the
right to be released on bail if he is otherwise entitled to be so released.
The intention is that if after the arrest no proceedings are instituted
against him either to demand a security bond from him or for launch-
ing procéédings against him as an accused in connection with an offence,
he 'should be discharged. Finally, it is also necessary that the release
from arrest should ‘be under the orders of a Magistrate, as otherwise
the provision is likely to be abused.

New sub-clause (2) added to the clause seeks to provide for the
above,

- Clause 154 (original clause 158)
Numbering in the old Code has been restored.
Clause 155 (original clause 157)

In relation to a non-cognizable offence, it is not considered necessary
to insist that the record- should be made only by the officer in charge
ef the police station. The amendment made in the clause seeks to

secure this.

Clause 160 (original clause 163)

According to original sub-clause (2) it was incumbent on the State
Government to pay the expenses of witnesses summoned by the police
‘during investigations. As the provision may commit the State Govern-
ments to substantial financial burden, the Committee feels that it is
more appropriate to leave the matter entirely to the State Governments
to trake the provision, if they so desire, by means of rules. The clause
has 'been amended accordingly.

Clause 161 (original clause 164)

Numbering in the old Code has been restored.

One of the complaints usually heard about the statements recorded
by the pdlice during the investigation is that some of the witnesses in-
cluding educated persons who give statements to the police go back
on what they stated when they deposed before the court, either on
heing won over by the accused or for other reasons. The existing pro-
vision' thus encourages irresponsibility and hinders investigation. To
reredy the situation to some extent the original sub-clause (3) of the
clause provided that the police officer may obtain the signature of a
person who gave the statement if such person can rcad the statement.

L)
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After a careful consideration of the whole matter the Committ
fefels that this provision may lead to abuse. In Some cases at 1 te'i
might facilitate a police officer to obtain the signature of a witne:as b1
co_mpulsion to a statement recorded by such officer and when ;acg
with this statement at the subsequent stages of tria] the witness w. l:id
find it difficult to go against the statement recorded by the (lji e
a!though he may be anxious to state the truth before the courl')t0 (in,
view of this, the Committee has deleted the words “and where. the
person can read the statement so recorded, obtain his signature thereon
after he has read it”, occurring at the end of the sub-clause,

Clause 162 (original clause 165)
Numbering in the old Code has been restored.

In view of the doubt on the question whether any omission in a
statement recorded by the police during investigation would amount
to a contradiction, with reference to what the witness states during
the trial, the Committee has added an Explanation to clarify the matter.

Clause 164 (original clause 167)

Numbering in the old Code has been restored. A proviso has been
added by the Committee to sub-clause (i) to make it clear that a police
cfficer on whom the powers of a Magistrate have been conferred should

not record any confession.

As a further safeguard to ensure that the confession is voluntary,
a new sub-clause has been added prohibiting a remand to police cus-
tody of a person who expresses his unwillingness to make the confes-
sion when produced before the Magistrate. This does not of course
mean or imply that remand has to be made if the accused wants to

confess.

Clause 167 (original clause 170)

Numbering in the old Code has been restored. There is a persistent
complaint that investigations are not being completed quickly by the
police and that in many cases accused persons are kept in detention
on remand, for very long periods causing hardship and misery to such
undertrial prisoners and their families. Although stringent provisions
are already there in the existing Code requiring investigations to be
completed quickly, they have not had the desired effectt The Com-
mittee feels that a drastic remedy is called for in this behalf. It has,
therefore, been provided that where an accused person has been in
custody for 90 days during investigation and such investigation is not
completed, the accused person shall be entitled to be released on bail
whether the offence is bailable or not. The Magistrate will, however,
have a special power to direct the continuance of the investigations
in such cases if there are any special reasons for the same, such as,
that the delay was attributable to the accused himself or that the case
is of a complicated nature and the release of the accused might pre-

judice the investigation.

A further provision has been made in the newly added sub-clause
(5) to the effect that if the investigation is not completed within a
period of six months from the date on which the accused was arrested,
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in a case where the offence is not punishable with imprisonment for
fxlore than 2 years, the Magistrate may pass an order stopping further
investigation and discharging the accused unless the investigating
officer satisfies the Magistrate that there are special reasons for the
continuance of the investigation in the interest of justice. A new sub-
clause, namely, sub-clause (6) has been inserted to empower the Sessions
Judge to direct the recommencement of investigation which was stop-
ped under sub-clause (5).

The Committee trusts that with these provisions the chronic malady
| of protracted investigation would be a thing of the past.

Clause 171, (original clause 174)

Numbering in the old Code has been restored. The protection given
to witnesses under this clause, should, in the Committee’s opinion, not
be confined to those attending courts of Magistrates only but also to
those attending any court.

Clause 182 [original clause 184 (6) end (7)]

Sub-clauses (6) and (7) of clause 184 (original) have been separated
from that clause and renumbered as sub-clauses (1) and (2) of clause
182 (new) as a drafting arrangement.

Clause 187 (original clause 189)

The clause confers powers on a Magistrate of the First Class to issue
a process against any person in his jurisdiction who has committed an
offence outside such jurisdiction. Under the original clause, the Magis-
trate could have allowed bail only if -the offence was bailable. The
Committee considers that this resiriction is not necessary and that the
power to grant bail should be extended to cases involving any offence
other than offences punishable with death or imprisonment for life. This
is jntended to give to the arrested person the benefit of getting bail at or
near the place wheré he is arrested instead of his being compelled to
go to a far-off place in custody for getting bail. The clause has suitably

been amended.

Clause 189 [original clouse 190(2)]

ginal) has been separated from that

Sub-clause (2) of clause 190 (ori
gement.-

clause and renumbered as clause 189 (new) as a drafting arran

Clauses 190, 191, 192, 193 (original clauses 191, 192, 193, 194)

Numbéring in the old Code has been restored.
Clause 194 [original clause 194 2)]

(original) has been separated from that

Sub-clause (2) of clause 194
194 (new) as a drafting arrangement.

clause and renumbered as clause
Clause 195 (original clauses 195 and 196)

The provisions of clauses 195 and 196 have been combind into a
single clause 195 as a drafting arrangement.
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Further, with a view to avoiding any doubt as to the nature of the

subordination for the purposes of this clause, the Committee has clari-
fied that the subordination is administrative subordination.

The Committee also considers that the power to withdraw the com-
plaint conferred on the superior authority should not be exercised if
the trial has concluded. The new proviso is intended to secure this.

Clause 196 (original clauses 197, 198 and 199)‘

Numbering in the old Code has been restored. The original clauses
197, 198 and 199 have been combined into one single clause 196 and res-
pectively renumbered as sub-clauses (1), (2) and (3) thereof as a draft-
ing arrangement.

The addition of section 153B [in sub-clause (1) (new)] is consequ-
ent on the insertion of a new provision in the Indian Penal Code, The
offences mentioned in the sub-clause are cognizable and so it would he
incongruous to require a complaint in such cases. The requirement
has, therefore, been altered to one of previous sanction instead of a
complaint.

The provisions of clause 483 (original) have been transferred under
this clause.

Clause 197 (original clase 200)
Numbering in the old Code has been restored.

Clause 198 (original clauses 201 and 202)

The provisions of clause 202 (original) have been transferred as
sub-clause (6) of clause 198 (new) as a drafting arrangement,

Clause 199 (original clauses 203 and 204)

The provisions of clause 204 (original) have been transferred as.
sub-clauses (2) to (7) of clause 199 (new) as a drafting arrangement.

Clauses 200 to 205 (original clauses 205 to 210)
Numbering in the old Code has been restored.

Clause 206 (original clause 211)

The original clause gave a discretion to the Magistrate to adopt or
not to adopt the simple procedure indicated therein. The Committee
considers that the procedure should be compulsory in petty cases unless
there are special reasons justifying a departure. The Committee also
considers that the accused should be permitted to plead guilty through
his pleader. The amendments made in the clause are intended to give
effect to this decision of the Committee.

Clause 208 (original clause 213)

nce of a case on information or

otherwise, the Committee considers that the clause should cover rfot
only cases instituted on a complaint but any case instituted otherwise
these cases. The amendments are intended to secure the above purpose.

As a Magistrate can take cogniza
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recorded during investigation should be furnished to the accused in
these cases. The amendments are intended to secure the above purpose.

Clause 209 (original clause 214)

The Committee is of opinion that the committing Magistrates should
also have the pgwer to release a person on bail even though he was in
custody at the time the case is committed to the Court of Session. If
this power is not given, accused persons would be put to difficulty by
being compelled to go to the Court of Session for obtaining bail. Sub-
clause (b) has been modified accordingly.

Clause 210 (New clause)

It has been brought to the notice of the Committee that sometimes
when a serious case is under investigation by the police, some of the
persons concerned file a complaint and quickly get an order of aquittal
either by collusion or otherwise. Thereupon the investigation of the
case becomes infructuous leading to miscarriage of justice in some
cases. To avoid this, the Committee has provided that where a com-
plaint is filed and the Magistrate has information that the police is also
investigating the same offence, the Magistrate shall stay the complaint
case. If the police report is received in the case, the Magistrate should
try together the complaint case and the case arising out of the police
report. But if no such report is received, the Magistrate would be free
to dispose of the complaint case. This new provision is intended to
secure that private complainants do no interfere with the course of

justice.
Clause 216 (original clouses 220, 221 and 222)

The original clauses 229, 221 and 222 have been combined into one
single clause 216 (new) as a drafting arrangement.

Clause 223 (original clause 228)

The Committee considers that the offence of cheating should also be
included in the clause so that persons accused of cheating and those
accused of offences connected with the possession of property obtained by
cheating may be tried together.

Moreover, the widdg discretion given to the Magistrate under the
proviso to the. clause requires to be regulated further by specifically pro-
viding that the order will be passed only if it is expedient. Necessary
changes have accordingly been made in the clause.

Clause 227 (original clause 233)

Under the original clause, the Sessions Judge had only t§v0 alterna-
tives open to him. If he considered that there was no sufficient grouqd
for proceeding against the accused he had to discharge the accused.
Otherwise, he had to proceed with the trial- There may, however, be
cases intermediate between these two where although an offence has
. been made out, it might not be an offence exclusively triable by a Cou1:t
of Session or the Judge might consider that the offence was not sufﬁ?l-
ently serious and could be tried by a Court of Magistrate. Th'e Commit-
tee has, therefore, amended the clause to confer on the Sessions Judge
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the power to direct that the case may be transferred for trial to the
court of the Chief Judicial Magistrate.

Clause 237 (original clause 243)

The Committee considers that the procedure to be adopted by a Court
of Session while dealing with an offence of defamation of the persons
mentioned in the clause should be the procedure prescribed for the trial
of a warrant case instituted on a complaint before a Court of Magistrate
as the procedure prescribed for a Court of Session would not be appro-
priate for these cases. The clause has, therefore, been suitably amended
for the purpose.

Clause 246 (original clauses 252, 253 and 254)

Original clauses 252, 253 and 254 have been combined into a single
clause 246 (new), as a drafting arrangement,

Clause 253 (original clause 261)

The amendments made in this clause are consequential on those made
in clause 206 (new).

Clause 255 (original clauses 263 and 264)

Original clauses 263 and 264 have been combined into a single new
clause 255 as a drafting arrangement.

Clause 258 (original clause 267)

The Committee is of opinion that stoppage of proceedings as such
conveys no precise idea and that it would be more satisfactory to
provide for an acquittal or discharge, as the case may be. Where the
proceedings have made some substantial progress, such as when most of
the material witnesses have been examined, the result of stoppage of pro-
ceedings should be an acquittal of the accused whereas if the stoppage is
done at the early stages it should be a discharge. The Court will pass
appropriate orders in each case. The clause has accordingly been

amended .
Clause 259

The Committee considers that the Magistrate should have the power
to convert the summons case into a warrant case in serjous cases if he
considers it necessary to do so in the interests of justice. In such cases
the proceedings should commence from the start. The need for this has
arisen particularly because under the Bill the scope for adopting summons
case procedure has been enlarged. The new clause added by the Com-

mittee is intended to give effect to this.

Clause 260 (original clause 268)

Numbering in the old Code has been restored.

The amendments made in this clause are consequential on the changes
made in the other provisions of the Bill, such as, the abolition of Benches
of Magistrates, the enlargement of the definition of a summons case, etc.
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Clause 261 (origingl clause 269)

Numbering in the the old Code has been restored.

The Committee feels that with the abolition of Benches of Magistrates,
summary powers to a limited extent have to be conferred on Judicial
Magistrates of the Second Class and that it should be restricted only to
offences punishable for a term no exceeding six months. Necessary
amendments have therefore been made in the clause for the purpose.

Clause 262 (original clause 270)
Numbering in the old Code has been restored.

The Committee considers that in summary firials the Magistrate
should not have the power to impose a sentence of imprisonment for a
term exceeding three months, The amendment made in the clause
secures this purpose.

Clauses 263, 264 and 265 (original clauses 271 and 272)
Numbering in the old Code has been restored.

Original clause 271 has been split up into two new clauses (263 and
264) as a drafting arrangement. The other amendments made in these
clauses are consequential on the abolition of Benches of Magistrates.

Clauses 267 and 273 (original clauses 274 and 280)

The Committee considers that the provisions of these clauses 'should
apply not only to a person accused of an offence but also to one concerned
with any other proceedings under the Code.

Necessary amendments have been made in these clauses to secure this.

Clause 275 (original clause 282)

The Committee is of opinion that the evidence of witnesses should
normally be recorded only by the Magistrate himself, The recording of
such evidence by another officer of the Court as provided in the clause
should be permitted only in special circumstances where the Magistrate
owing to any physical or other incapacity is not in a position to do so.
To ensure this the clause has been amended requiring a eertificate in this
behalf.

Clause 291 (original clause 298)

The Committee considers that the Court should summon and examine
the witness if so desired by the prosecution or the accused. Necessary
amendment has been made in the clause to that effect.

Clause 293 (original clause 300)

The Committee has included the Sérologist to the Government within
the scope of this clause, as he is practically on the same footing as a

Chemical Examiner,
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Clause 294 (original clause 301)

In the Committee’s opinion the provision made in the original clause
for admission in evidence of any document of a formal character is not
likely to secure any great advantage. Instead, it would be better to
make a provision that documents the genuineness of which is not dis-
puted need not be proved. The clause has been amended to secure this
purpose by requiring each party to produce a list of documents and
requiring the opposite party to admit or deny the genuineness of all or
any of them.

Clause 297 (original clause 304)

The Committee feels that it is desirable to include the Commissioner
of Oath appointed by a Court of Session also as one of the authorities
before whom an affidavit may be sworn. The clause has been amended
accordingly .

Clause 300 (original clause 307)

The Committee is of opinion that where a person has been acquitted
or convicted of any offence and a separate charge could have been but was
not made against him in the former trial he should not be liable to be
again prosecuted on the other charge as a matter of course because this
might Jend itself to abuse. To provide a check against such abuse, the
Committee has provided in sub-clause (2) for the consent of the State
Government before a new prosecution is launched on the basis of this
provision.

The Committee has deleted original illustration (b) as it appeared to
be misleading. .

The other amendments made in the clause are of a consequential
nature.

Clause 301 (original clause 38)

The Committee considers that where a private person instructs a
pleader as provided in sub-clause (2), such pleader should have the
facility of submitting written arguments at the case of the evidence with
the permission of the Court. This is ‘considered necessary because in
some cases the complainant may have a feeling that the arguments of
the Public Prosecutor or the Assistant Public Prosecutor require to be
supplemented. The clause has, therefore, been suitably amended.

Clause 306 (original clause 313)

The amendment made in the clause provides for a case where the
Magistrate who takes cognizance of the case is himself the Chief Judicial
Magistrate. In such cases, he should commit the case for trial to a Court

of Session.
Clause 310 (original clause 317)

The provision for obtaining a copy of the memorandum should in
the Committee’s opinion, also apply in relation to the proceedings under
the Code other than the trial for an offence. The clause has been
amended accordingly, '
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Clause 314 (original clause 321)

The right to address oral arguments is generally given to the parties
but the Committee considers it desirable to include this right in the
clause. In view of the statutory right conferred by the clause, a right
has been conferred on the court to regulate the arguments. The clause
has been amended accordingly.

Clause 326 (origingl clause 333)

The Committee feels that the provision which enables a succeeding
judicial officer to proceed on the basis of evidence recorded by his pre-
decessor should be applicable only to Courts of Magistrates and not to
the judges of a Court of Session. It is one of the important principles |
of Criminal Law that the person who hears the entire evidence must
give judgement. The departure from this principle should not be per-
mitted in the case of Sessions Judges who usually try the more serious
offences. The clause has been amended accordingly.

Clause 334 (original)

The clause has been deleted consequential upon the abolition of
Benches of Magistrates.

Clause 328 (origina] clause 336)

The clause has been so amended as to provide for the procedure to
be followed in any inquiry where the person inquired against appears
to be of unsound mind.

Clause 329 (original clause 337)

The clause has been so 'amended as to make it clear that in a trial
before a Magistrate or a Court of Session if the accused appears to be
of unsound mind and consequently incapable of making his defence, the
Magistrate or Court shall, in the first instance, try the fact of such
unsoundness of mind and incapacity; and if the Magistrate or Court is
satisfied as to the unsoundness of mind or incapacity of the accused, he
or it shall record a finding to that effect and shall postpone further pro-
ceedings in the case,

Clause 344 (original clause 352)

This clause confers power on the Court of Session and & Magistrate
of First Class to punish summarily a witness who commits perjury in .
proceedings before it.

The Committee has amended the clause to the effect that if the
Court is satisfied that the witness is intentionally giving false evidence
and that it is necessary and expedient in the interests of justice that the
witness should be tried summarily and punished, it may itself impose
the punishment mentioned therein instead of filing a complaint before
a Magistrate. In view of the provision already made for an appeal
against the punishment so that there will be a check against arbitrary

action under this clause,

The Committee is also of the view that the Court should not be
enabled to exercise this power at any time during the proceedings,
because this may put witnesses in terror and may not conduce to the
smooth progress of the inquiry or the trial. The appropriate thing
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would be to have the matter considered by the Court only at the timé of
the delivery of judgement or final order for it is only then that he will
be in a position to assess the significance of the statements in the proper
light,

The Committee further feels that any sentence imposed under this
clause should not be executed until the disposal of an appeal or revision
against the judgement or order in the main proceedings in which the
witness gave purjured evidence and was sentenced. If this is not done
the witness have suffered the punishinent even though ultimately, as a
result of the appeal or revision, the statements made by him would be
found to have been justified.

The amendments made in the clause give effect to the above purposes.

Clause 345 (original clause 3553)

The amendment made in the clause secures that the principles of
natural justice should be followed in cases of contempt mentioned there-
in.

Clause 346 (original clause 354)

The Committee feels that the procedure prescribed for private com-
plaints would not be appropriate in contempt cases mentioned in the
preceding clause and so the procedure applicable to a case initiated on
a police report has been prescribed by making necessary amendments
in the clause,

Clause 349 (original clause 357)

THe clause has been amended so that the principles of natural justice
are not ignored in cases mentioned therein.

Clause 350 (original clause 362)

The Committee feels that the language to be used for the purposes of
the proceedings before any subordinate Court is a matter to be regulated
by the provisions of the Constitution or the law of the appropriate Legis-
lature. There is, therefore, no necessity to retain a specific reference to
the English language in this clause thereby giving that language a pre-
eminent position which it no longer enjoys. The reference to that lan-
guage has accordingly been deleted from paragraph (a) of sub-clause
(1) and also in other clauses where such reference existed.

The Committee has made a specific provision requiring reasons to be
given in the judgment or final order in any enquiry under clauses 117,

112, 127 or 145 (new).

A sentence of death is the extreme penalty of law and it is but fair
that when a Court awards that sentence in a case where the alternative
sentence of imprisonment for life is also available, it should give special
reasons in support of the sentence. Sub-clause (3) has accordingly been

amended.
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Clause 360 (original clause 368)

It has come to the notice of the Committee that the salutory provisions
of the Probation of Offenders Act, 1958, the Children’s Act, 1960, and
other rimilar laws intended for the treatment of youthful offenders are
being applied by Courts only rarely although it was expected that the
provisions of these Acts would be applied liberally by the Courts. To
ensure that they are so applied the new provision has been inserted re-
quiring the Court to give special reasons in the judgement for not apply-
ing the provisions of the-e special laws whenever they may be applied.

The other changes made in the clause are of a verbal nature.

Clause 362 (original clause 369)

The Committee is of opinion that the prohibition in this clause should
apply to every final order disposing of a case and not merely to a judge-
ment in a trial. The clause has therefore been suitably amended.

Clause 363 (original clauses 370 and 373)

Copies of the judgement of a Criminal Court may at times be required
by persons other than parties to the case for certain other purposes,
such as, in connection with the determination of the question of disqua-
lification of a candidate for election or other such purpose:. The clause
has been redrafted by the Committee so as to permit the grant of a copy
of a judgement or order to any person other than the parties, subject to
payment of such fees and compliance with such conditions as may be

prescribed by rules made by the High Court.
Clause 365 (original clause 373)

As the purpose of sending a copy of the judgement is to enable the
District Magistrate to be posted with information about serious offences
the Committee considers it desirable that the judgement of Chief Judicial
Magistrates should also be sent to the District Magistrates. The clause

has therefore been amended accordingly.
Clauses 374 and 381 (original clauses 384 and 391)

The Committee is of opinion that an appeal against a conviction on
a trial held by a Magistrate of the second class should not be filed direct-
ly in the Court of the Chief Judicial Magistrate. The better arrangement
would be to have all appeals filed before a Court of Session and to em-
power the Sessions Judge to transfer appeals against conviction by a
Magistrate of the Second Class for dispo-al, either to an Assistant Sess-
jons Judge or to the Chief Judicial Magistrate, in accordance with such
general or special orders as may be made by the High Court or the Ses-
sions Judge. This clause and clause 391 have been amended accoringly.

Clause 376 (original clause 386)

The Committee considers that the limit of Rs. 200 in paragraph (c)
of the clause is too high and should be reduced to Rs. 100. Neces-ary

amendment has been made accordingly.
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Clause 377 (original clause 387)

An appeal for enhancement of a sentence on the ground of its inade-
quacy should in the Committee’s opinon be entertained only by the High
Court and not by any Appellate Court as provided in the original clause.
This is because the punishment awarded by a competent Court should not
be disturbed except by the Highest Court in the State, Further certain
uniform standards have to be adopted in this regard and this can be
secured only if the power is exercised by the High Court. Sub-clause
(1) has accordingly been amended and sub-clause (3) deleted to secure

this purpose.

Sub-clause (2) has been expanded to include cases where the investi-
gation is made by other Central authorities vested by a Central Act with
the power to make investigation in respect of certain offences such as
those under the Customs Act, 1961, the Railway Protection Force Act, etc.

Clause 378 (original clause 388)

The Committee was given to understand that in some cases this exe-
cutive power to file appeals against an order of acquittal was exercised
somewhat arbitrarily. It would therefore be desirable and expedient to
provide for a check against arbitrary action in this regard. The Com-
mittee has therefore provided that an appeal against an order of acquittal
should be entertained by the High Court only if it grants leave to the
State Government in this behalf.

Sub-clause (4) prescribes a period of limitation of 60 days for an
appeal against an order of acquittal at the instance of a complainant. In
quite a few cases prosecutions are launched by means of complaints by
public servants, such as prosecutions for offences under some special laws
such as the law relating to Foreign Exchange, smuggling etc. In such
cases, the administrative procedure for taking a decision in the matter
takes quite a long time and in some cases such procedure is not completed
before the prescribed period of limitation of 60 days. In consequence
there might be miscarriage of justice.

Most of these special laws require to be enforced strictly with a view
to put a stop to various types of anti-social activities and if wrong ac-
quittals are not appealed against, there will be an adverse effect on the en-
forcement of such laws. The Committee therefore has considered it
desirable to extend the period of limitation to 6 months whenever the
complainant is a public servant and necessary amendment has been made

for the purpose.
Clause 379 (original clouse 389)

The amendment has been made to bring the provision of the clause in
line with the provisions of the Supreme Court (Enlargement of Criminal
Appellate Juricdiction) Act, 1970.

Clause 381 (0ﬁginal)

This clause has been deleted as the provisions thereof have been incor-
porated in clause 86 (new).

Clause 384 (original clause 394)

The Committee gave careful consideration to the need for making the
existing differentiation between jail appeals and regular appeals in the
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matter .of giving to the appellant the opportunity to be heard before the
appeal is summarily dismissed by the Appellate Court. Under the origi-
nal clause a jail appeal is liable to be dismissed summarily without such
opportunity being given to the appellant in jail whereas if he appears
through a pleader such opportunity has to be given. This provision is
obviously inequitable and affects adversely the poorer persons who can-
not afford to engage a pleader.

The Committee feels that this differentiation is not proper and cannot
be justified.

The provision has accordingly been amended to ensure that even in
the case of jail appeals it should not be dismissed summarily without
giving the appellant a reasonable opportunity of being heard unless the
Appellate Court considers that the appeal is frivolous or the production
of the accused in the Court would inveolve inconvenience disproportionate
in the circumstances of the case,

The Committee also feels that while it is unnecessary to provide that
in every case the Court shall call for the record before dismissing appeal
summarily, there need not be any undue emphasis on the power of the
Court not to call for the record. The words “but shall not be bound to
do so” have accordingly been deleted.

Clause 386 (original clause 396)

The Committee feels that the provisions relating to appeal from con-
viction should be separate from those relating to appeal for enhance-
ment of sentence. It also feels that a specific provision should be made
that in the case of appeal for enhancement of sentence the accused should
be permitted to urge that he should be acquitted or that the punishment
should be reduced. The clause has therefore been suitably amended to

give effect to this.
Clause 389 (original clause 399)

The Committee is of opinion that the provisions of cub-clause (3)
should be extended to cover (i) the case of a person who is on bail during
the trial if such person is sentenced to imprisonment for a term exceed-
ing 3 years and (ii) the case where the offence of which a person is con-
victed is bailable. In both these cases it would be unjust to refuse bail
merely because the person concerned has been convicted by the trial
Court. To ensure that refusal of bail in such cases should be in excep-
tional circumstances it is considered desirable to require that special rea-
sons should be recorded by the Court before refusing bail under this

clause.

Sub-clause (3) has been amended accordingly.

Clause 391 (original clause 401)

t the Appellate Court should not have the dis-
ce of an accused or his pleader when addi-
.clause (3) has been amended accordingly.

The Committee feels tha
cretion to prohibit the presen
tional evidence is taken. sub

~
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Clauses 397 to 402 (criginal clauses 407 to 412)

The Committee has given careful consideration to the provisions made
in the Bill with respect to revision petitions. The clauses have been re-
drafted so as to incorporate therein the following:—

(1) Sessions Judges have been given the power to finally dispose
of all revision cases taken up by them. This will not only conduce to
the convenience of parties but also secure expedition in the disposal
of cases.

(2) If an application for revision has been made by a party either
to the Sessions Judge or to the High Court, it has been provided that
no further application should be entertained by the other of them.

(3) The order of the Sessions Judge in revision should be final
and no further revision by the High Court should be permitted.

(4) In case one of several accused persons moves the High Court
and any other accused person moves the Sessions Court on the same
matter in revision, the High Court should decide which of the two
Court should deal with the matter, having regard to the general con-
venience of the parties and the importance of the questions involved;
and thereupon all proceedings in respect of the same matter pending
in the other court should stand transferred.

(5) Executive District Magistrates should not have powers of
revision over Subordinate Executive Magistrates. The Sessions
Judge should have the powers of revision in such cases.

(6) A provision should be made that after the commencement
of the hearing of any revision application it should not be dismissed
merely on the ground that an appeal was open and should have been
filed by the party, if the Court is satisfied that the appeal was not filed
due to any erroneous belief and that it is otherwise in the interests
of justice to continue the proceedings.

Clauses 427 and 408 (original clauses 417 and 418)

The Committee is of opinion that the provisions in the existing Code
as regards compulsory adjournment of proceedings on the intimation by
a party of his intention to move for transfer [as contained in sub-sections
(8), (9) and (10) of section 526 of the existing Code] should be retained
and incorporated in the Bill. With an additional precaution for payment
of costs of the opposite party when the Court considers it necessary. The
Committee is convinced that the omission of these provisions is prejudicial
1o the interest of the parties and may even entail miscarriage of justice.

These clauses have accordingly been amended for the purpose.

Clause 411 (original clause 421)

The changes are of a drafting nature arising from the fact that Execu-
tive Magistrates have not been empowered to take cognizance of any case
under the Bill.

Clause 426 (original clause 436)

As solitary confinement has ceased to be in vogue, sub-clause (3) has
b vn amended suitably.
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Cluuse 428 (new clause)

The Committee has noted the distressing fact that in many cases ac-
cused persons are kept in prison for very long period as under-trial prison-
ers and in some cases the sentence of imprisonment ultimately awarded
is a fraction of the period spent in jail as under-trial prisoner. Indeed,
there may even be cases where such a person is acquitted. No doubt,
sometimes courts do take into account the period of detention undergone
as under-trial prisoner when passing sentence and occassionlly the sen-
tence of imprisonment is restricted to the period already undergonc. But
this is not always the case so that in many cases, the accused person is
made to suffer jail life for a period out of all proportion to the gravity of
the offence or even to the punishment provided in the statute. The Com-
mittee has also.noted that a large number of persons in the overcrowded
jails of today are under-trial prisoners. The new clause seeks to remedy
this unsatisfactory state of affairs. The new clause provides for the setting
off of the period of detention as an under-trial prisoner against the sent-
ence of ¥imprisonment imposed on him. The Committee trusts that the
grovision contained in the new clause would go a long way to mitigate
the evil.

Clause 435 (original clause 444)

The amendment to paragraph (a) of sub-clause (1) has been made to
include investigations made by other central agencies authorised by law
in this behalf. Further, the Committee feels that consultation instead
of concurrence of the Central Government will suffice in the mutter as
provided in the clause. The clause has been amended accordingly.

Clause 437 (original clause 446)

1t was brought to the notice of the Committee that sometimes bail is
being refused by courts on the sole ground that the accused may be re-
quired by the investigating officer for an identification parade which may
or may not be imminent. In the Committee’s opinion this should not be
permitted if otherwise the accused person is entitled to be released on
bail. An additional proviso has therefore been incorporated in sub-clause

(1).
Clause 438 (original clause 447)

The Committee is of the opinion that certain specific conditions for
the grant of anticipatory bail should be laid down in the clause itself for
being complied with, before the anticipatory bail is granted. The clause
has been amended accordingly.

Clause 441 (original clause 450)

The Committee was given to understand that the provision as made in
original sub-clause (4) may result in avoidable hardship and harassment
to the sureties at the hands of persons who are authorised to make further
inquiries by the Court. If such inquiry is made by the Magistrate himself
¢r any subordinate Magistrate, as in the case of bonds executed for the
purposes of Chapter VIII, this difficulty would be met. The amendment

in the clause is intended to secure this purpose.
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Clause 449 (original clause 458)

The original clause did not provide for appeals against orders made by
the Sessions Judge. As this is necessary the clause has been amended
and recast.

Clause 451 (original clause 460)

The Committee is of opinion that the clause should apply also to docu-
ments produced before the Court as it applies to other properties. An
Explanation has accordingly been added to the clause.

Clause 465 (original clause 474)

The Committee was given to understand that there are quite a few
cases where a prosecution ultimately fails in the Appellate Court on the
ground of some defect or irregularity in the sanction for prosecution as
required by law. The provision for sanction is usually made in respect
of certain anti-social offences. It would undoubtedly be a frustrating ex-
perience for those entrusted with the difficult task of enforcing such laws
for the protection of society if all the time, trouble and expenditure spent
in prosecuting say a black marketeer or a corrupt official go to waste
when the Appellate court acquits him completely on the technical ground
of an irregularity in the sanction. The Committee therefore feels that so
long as there has been no failure of justice a Court of Appeal or Revision
should not set aside a conviction merely on the ground of any error or
irregularity in the sanction. The clause has been amended accordingly.

Clauses 467 to 473 (new clauses)

These are new clauses prescribing periods of limitation on a graded
scale for launching a criminal prosecution in certain cases. At present,
there is no period of limitation for criminal prosecution and a Court can-
not throw out a complaint or a police report solely on the ground of delay
although inordinate delay may be a good ground for entertaining doubts
about the truth of the prosecution story. Periods of limitation have been
prescribed for criminal prosecution in the laws of many countries and the
Committee feels that it will be desirable to prescribe such periods in the
Code as recommended by the Law Commission.

Among the grounds in favour of prescribing the limitation may be
mentioned the following:

1. As time passes the testimony of witnesses become weaker and
weaker because of lapse of memory and evidence becomes more and
more uncertain with the result that the danger of error becomes
greater.

2. For the purpose of peace and repose it is necessary that an
offender should not be kept under continuous apprehension that he
may be prosecuted at any time particularly because with the multi-
farious laws creating new offences many persons at some time or the
other commit some crime or the other. People will have no peace
of mind if there is no period of limitation even for petty offences.

3. The deterrent effect of punishment is impaired if prosecution
is not launched and punishment is not inflicted before the offence has
been wiped off the memory of the persons concerned.
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4. The sense of social restribution which is one of the purposes
of criminal law looses its edge after the expiry of a long period.

5. The period of limitation would put pressure on the organs of
criminal prosecution to make every effort to ensure the detection and
_punishment of the erime quickly.

The actual periods of limitation provided for in the new clauses would,
in the Committee’s opinion be appropriate having regard to the gravity
of the offences and other relevant factors.

As regards the date from which the period is to be counted the Com-
mittee considered has fixed the date as the date of the offence. As, how-
ever this may create practical difficulties and may also facilitate an accus-
ed person to escape punishment by simply absconding himself for the
prescribed period, the Commitfee has also provided that wnen the
commission of the offence was not known to the person aggrieved by the
offence or to any police officer, the period of limitation would commence
from the day on which the participation of the offender in the offence
first comes to the knowledge of a person aggrieved by the offence or
of any police officer, whichever is earlier. Further, when it is not known
by whom the offence was committed, the first day on which the identity
of the offender is known to the person aggrieved by the offence or to the
police officer making investigation into the offence.

The Committee has considered it necessary to make a specific provi-
sion for extension of time whenever the Court is satisfied on the materials
that the delay has been properly explained or that the accused had ab-
sconded. This provision would be particularly useful because limitation
for criminal prosecution is being prescribed for the first time in this
couniry.

Clause 475 (original clause 477)

The amendments in the clause seek to apply the provisions to the
other Armed Forces of the Union in respect of which also the appropriate
law has made provision for Court Martial.

Clause 478 (original clause 480)

While considering the provisions of the Bill relating to security pro-
ceedings the Committee was of the definite view that the powers under
those sections should be exercised only by the Judicial Magistrates as a
safeguard against their abuse. Similarly, in respect of the disputes as
to immovable property, the Committee considered that the power should
be exercised only by the Executive Magistrate as the main purpose is
related to the maintenance of law and order. The present clause confers
on the State Government the power to alter this arrangement by means
of notifications. The Committee was made to understand that this provi-
sion is necessary to enable individual State Governments to have a choice
in this regard. It was also stated that under the existing schemes of
separation of judiciary from the executive in the various States, these
powers have been allotted to the judiciary in some States, while in some
other States they have been allocated to the executive, and that to fit in
with the existing arrangement this provision is necessary. The Commit-
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tee feels that the ExecutiveGovernment should not have this power of
tee feels that the Executive;Government should not have this power of
disturbing the arrangement proposed in this Bill after due consideration
by Parliament. The Committee agrees that the States must have a voice
in the matter but the appropriate thing to do would be to leave it for the
decision of the Legislature of the States concerned rather than to the
Executive Government only. The clause has therefore been amended to
secure that the notification would be issued only if the Legislature of the
concerned State by a resolution in this behalf approves the proposed alter-
ation. This will be in addition to the safeguard already provided in the
clause, namely, consultation with the High Court.

The other changes made in the clause are of a drafting nature.
Clause 485 (original)

The provisions of this clause have been incorporated as clause 45
(new.)

Clauses 483 (original clause 486)

This clause has been omitted as the provisions thereof have already
been included in the Bill

Clause 484 (original clause 438)

The Committee considers that preliminary enquiries in Sessions cases
which are pending on the date of coming into force of the new Code
should not be continued under the old Code so as to ensure that the trial
of such cases are expedited. It is also considered that Honorary Magis-
trates and Benches of such Magistrates should cease to hold office at the
commencement of the new Code. Fresh appointments of special Magis-
trates under the new Code may be made whenever necessary.

The other additions made to this clause are intended to provide for
various matters arising from the transfer from the existing Code to the

new Code.
First Schedule

After a detailed scrutiny of the Schedule, the Committee has made
some changes in the classification of certain offences either as cognizable
¢r non-cognizable and bailable or non-bailable, depending on the nature

of the offence.

Clause 1

The Committee feels that it is not necessary to prescribe different
States or the Union territories for the commencement of the Code. After
allowing for sufficient time, to make the necessary administrative arrange-
ments, the date of commencement of the Code has been fixed as lst

of July, 1973.

The Committee is of opinion that the Code should also be extended
to Jammu and Kashmir. However, as this requires a special procedure
under Article 370 of the Constitution, the Committee hopes that appro-
priate steps would be taken to secure this.
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As regards the tribal areas in the North Eastern Region it would not
be appropriate to apply the complicated provisions of the Code relating
to procedure in that area. There are already in these areas certain
simple rules relating to administration of criminal justice which are being
worked satisfactorily in relation to the simple and unsophisticated people
inhabiting these areas. This arrangement need not in the Committee’s
opinion be disturbed. In respect of the State of Nagaland, the provisions
of Article 371A of the Constitution would apply in this regard. The
Committee was given to understand however that most of the provisions
of the Code intended to maintain law and order, namely, those in
Chapters VIII, X and XI are already in force in a large measure. In
any case, it is desirable to make a clear cut provision in the Code as
the matter is at present somewhat in doubt. It is also in the Committee’s
opinion essential that these provisions should apply to these areas.

The amendments made in the clause are intended to secure the above.

17. The other changes made in the Bill are of a consequential, verbal
or drafting nature.

18.. The Committee recommends that the Bill as amended, be passed.

New DELHI; *M. P. SHUKLA,
November 4, 1972. Member of the Joint Committee.



MINUTES OF DISSENT
I

I hereby put in my following note of dissent regarding certain provi-
sions of the Code of Criminal Procedure Bill as reported by the Joint
Committee:—

1. Clause 116 (6) —Put in the following proviso, preceding the proviso
already existing therein:—

“Provided the order Wirecting the continuance of the proceeding in-
spite of the expiry of the period of six months hereinbefore mention-
ed, shall be revisable.”

2. Clause 320.—Add the following new sub-clause: —

“(10) In case of death or disappearance of the person mentioned in
column 3 of the Table appended to Section 320 Sub-clauses 1 and 2,
the legal representative of such a person shall be eligible to compound
the offences ujss mentioned hereinafter with or without the consent
of the Court as the case may be according to sub-clauses 1 and 2:—

under Sections: 323, 334, 341, 342, 352, 355, 358, 426, 427, 447, 448;
491, in sub-clause (1) and 324, 325, 335, 337, 338. 343, 344, 346, 357,
379; 381, 403, 406, 407, 408, 411, 414, 418, 420, 421, 422; 423: 424:
428, 429, 430, 451, 482, 483, 486.”

3. Clouse 344(1):—Delete the word beginning from the word ‘had’ in
line 4 upto the word “or” in line 6. Delete the words “or it” in line 8.

Clause 344 (4) . —Delete the words “or it”, in line 5

New DevLHI;
November 29, 1972

B. R. SHUKLA.

II

The Code of Criminal Procedure Bill, 1970, seeks, as the report of
Joint Committee points out, to replace the Code of Criminal Procedure
1898, by an altogether new Code. This is as it should be keeping in view
the basic transformation of our State from Police State Serving the
needs of a colonial power to an independent country with democratic
governmental structure. The Code of Criminal Procedure should, nztu-
rally, reflect this basic transformation which could be done only by an
altngether new Code.

It is true. the Joint Committee through its labours has sought to in-
troduce many welcome changes in thé former Code. But one will be
disappointed if attempt is made to find out the democratic and content
and character of an altogether new Code. The Code, as accepted, will
fail to help the police, the magistracy or the judiciary to make a quali-
tatively new orientation.

(soxxiv)
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At this stage, it will not be expedient to mention all the clauses where
f:hanges are necessary. But it will be a failure in duty if a demarcation
is not made on some clauses vitally affecting liberties of the people,

Here I mention a few such clauses.

Clause 83.—Clause 83 provides for attachment of propert of any
wanted person at any time after the issue of proclamation requiring him

to appear and even simultanecusly if the Court is satisfied, by affidavit or
otherwise.

This clause almost nullifies the basic provision of clause 83 requiring
appearance by any wanted person at a specified time not less than thirty
days from the date of publishing such proclamation. This is to enable
a person to know that he is wanted and hence to appear. But clause
83, while empowering attachment of property waives even this period of
thirty days. This will practically mean that when a false case is launch-
ed against any person and warrant is issued, simultaneously order of
attachment of property is also issued. This attachment, in the cases of
poor peasants, labourers and others very often results in open loot by
the police. And all this will happen without a person knowing that
there is warrant against him. The provision of affidavit in such case is
totally meaningless because after attachment how can the affidavit be
disproved that property would not have been disposed of had there been
no attachment. The minimum that ought to be lone is that the order of
attachment of property be issued after a person fails to appear at a time
specified in the proclamation under clause 82. Sub-clause (5) of clause
83 empowers immediate sale of livestock etc. which, in practice, means
only a nominal price. And this may happen when a person is away from
his home while he is made an accused and his property is almost des-
troyed. If in exceptional cases bank balances, buildings, land ete, are

..ached no actual damage may be cause

Clause 107.—This clause concerns persons who have committed no off-
ence but who “are likely to...do any wrongful act that may probably occa-
sion a breach of the peace etc.” It is common knowledge that this sec-
tion is very frequently applied against hundreds and thousands of poli-
tical workers, peasants, students, employees and the common people.
This is an arbitrary power in the hands of the police to harass innocent
persons. It is high time that this clause is totally deleted from this Code.
But the Committee, in its wisdom, could not come to that conclusion.
Very haltingly and hesitatingly it has made some amendments which
are, to say the least, very unsatisfactory.

Even if it be conceded that this clause must remain how can it be
justified that an Executive Magistrate be empowered to start proceedings
or issue orders when for similar actions under clauses 108, 109 and 110
only Judicial Magistrates of the first class have been empowered through
these three clauses concern more serious cases and even offences. Same,
at least, should be the case under clause 107 empowring only Judicial
Magistrates of the first class. The second disturbing point is the demand
for sureties. When there is likelihood of the probable occasioning of
breach of peace by any person why should not execution of bond by him
suffice? After all he is an adult. Why should other persons stand sure-
ties, in monetary terms, for him? Both bonds and sureties are executed
in monetary terms. Hence, if it is sought to be made more exacting or
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onerous that can be done in the case of bond itself. It cannot be the
intention of the Committee to compel any person of insufficient financial
means and resources proceeded against under this clause to make some
other persons of sufficient means agree for standing sureties even by
giving thumb impressions on blank papers or accepting other degrading
conditions. But this is the reality in many cases. Hence, bonds without
sureties should suffice,

Clause 116.—The Committee has attempted limiting the period of .pro-
ceedings to six months. This is welcome as far as it goes. But this again
has been diluted by providing that “unless, for special reasons to be re-
corded in writing, the Magistrate otherwise directs”. Is it difficult to
anticipate that the police will be very obliging to come with “special rea-
sons” and the Magistrate (Executive) may not lag behind in directing
“otherwise”? Thereafter no time limit is provided for. Even if this
extra power must be given to the Magistrate, why can’t it be specified
to one or two months and no longer in any case? Worse is the last
minute decision of the Committee to qualify this halting concession of
six months by counting it from “the date on which the Magistrate starts
the enquiry after appearance of all the persons concerned..” (Page 26
of the Report). In practice it will amount to that the police will include
a person under its or the opposite party’s influence among those pro-
ceeded against and that person may not appear for a year or even longer.
Thus all the other persons will continue to be harassed for years together
for the non-appearance of this one person and the period of six months
will never get its “starting point”. The least that can be done is to
count the period of six months from the date of issuing of the first show
cause notice as the starting point when the proceedings actually start.
For the non-appearance of any person there is sufficient provision for
warrants and other processes to compel appearance. Why should others
be penalised for the fault of one person not under their control? With
regard to the persons in detention pending enquiry it must be remem-
bered that he is in jail not for having committed any offence but for the
fact that there is “information” that he may do something which “may
probably occasion a breach of the peace.” In such cases the very idea of
one being kept in jail custody is obnoxious., In view of the amendments
made by the Committee any person in detention under this clause shall,
be released “on the expiry of a period of six months of such detention.”
So. in practice, it becomes a sentence of six months’ imprisonment for
no offence committed by him. On the other hand, if he actually commits
anv breach of peace or even assault, injury or other forms of viclence
and if it is so proved after trial, he may be sentenced to imprisonment
to a period of three, four or six months. In such sentences of six months
he will be released after about four months under normal jail remissions.
Hence, the least that could be done in case of those in detention under
this clause is to have put an absolute period of one month.

Clause 151.—Wide power is given to the police under clause 1531 to
arrest a person “without orders from a Magistrate and without warrant”
“knowing of a design to commit any cognizable offence.” This clause is
also widely used against political workers, peasants, labourers, students,
employees and others. Even if it is thought necessary to give this power
to the police while knowing its widespread misuse it is necessarv to



(xxxvii}

provide for an absolute limit to it. Sub-section (2) of this clause seeks
to link the release on bail of those under this clause to other cases of
arrest by police without warrant which takes us to chapter V. But those
arrests without warrant concern persons who have committed some
offence. Clauses 50 and 57 in that Chapter provide for bail or release.
But that should have been spelt ocut to avoid throwing the whole Code
wide open for various interpretafions to the detriment of one arrested
for having committed no offence.

Clause 172.—One more clause with which I could not agree is clause
172. It keeps wide open the gate for not only widely prevalent corruption
but also manipulation, backdating ete. of police diaries. Whether one likes
it or not it is only at the police investigation stage that the truth can be
found out and recorded. What happens generally, is that most of the
diaries are recorded at a time much after the occurrence and after back-
dating them as it suits. Thus diary emerges not as evidence came but
as fits into the final police viewpoint depending upon the bargaining
powers of the parties concerned. This can be prevented in the main if
it be provided that copies of each day’s diary can be had, at the cost of
the parties, within 24 or 48 hours of the evidence recorded. This will,
apart from adding something to the Government income, harm none.
Even now uncertified copies of diaries are secured by those who deseire
but at a heavy price in the form of bribe. In sub-section (2) of clause
172 this provision could be made.

Clause 438.—This clause unnecessarily drags the High Court and the
Court of Sessions in granting what is called anticipatory bails and not
only takes away the power of the lower Court and prejudices its mind
and capacity to act against persons who have already been released on
bail by the Higher Court in non-bailable offences. It cannot be denied
that the beneficiaries of this clause will be only moneyed persons. The
common man cannot avail of this additional advantage after committing
“non-bailable offence.” It is necessary that either this clause is totally
deleted or this power of granting anticipatory bails is given to the lower
Courts, approachable by wider sections of citizens or a proviso should
be added excluding charges of murder, smuggling, black-marketing, de-
faleation and other economic or heinous offences. The Committee, ir its
wisdom, could not provide for either of these.

New DELHI;
November 29, 1972, BHOGENDRA JHA

111

I regret I cannot agree to the conclusions of the Joint Committee on
the following matters: —

1. Abolition of Justices of Peace.—Justices of Peace have served a use-
ful purpose, that of rendering assistance towards arresting criminal
offences and bring them to justice. In view of the general apathy of
citizens in regard to this public duty, the Justices of Peace served to fill
this gap. They also are within easy reach of citizens who need attesta-
tion of documents and the signing of certificates required now a days by
the law and administrative orders.
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2. Abolition of Honorary Magistrates.—That is what is implied in the
section that provides that only persons with judicial experience could be
appointed to this class of special magistrates. Honorary magistrates have
been appointed by State Governments from among people who by their
education, experience and touch with people are able to dispose of petty
offences like nuisance cases and juvennile offences. This system like
that of justices of peace in England allowed the association of citizens
the popular element, with the administration of justicee @ They served
the same purposes as Juries in England. And being unpaid they were of
some relief fo the treasuries of State Governments,

3. Abolition of preliminary trial by magistrate of Session cases—The
preliminary trial served to save the time of Session Courts. As a result
of the preliminary work of the trial magistrate the collecting and collation
and sifting of evidence, gathering and preliminary examination of wit-
nesses Session courts were saved a deal of time and work. As a result of
the abolition of this system of preliminary trial the work would have
to be gone through before the Session Courts and the duration of the
trial in Session Courts wou.d ve increased. As a result of the preliminary
trial Session Courts cases do not last more than a week. Now these would
drag on for weeks together. The great object and purposes of the preli-
minary trial was o see whether there was a prima fdcie case for send-
ing the case for trial at the Session Court: it was to prevent unsustain-
able charges being sent as a matter of course for sessions trial. Probably
the reason for the proposal to abolish the preliminary trial was the long
time taken in some preliminary trials, some magistrates allowed full dress
trial of these cases and spent days over them. The object of the prelimi-
nary trial was that as soon as the magistrate was convinced early in the
hearing that there was no case for trial he should discharge the accused
and only when he saw that there was need for trial of the case in Session
Court that he would send it up. He had no business to go through a full
trial of the case The remedy for long drawn trials would have been to
set a time limit for the duration of these preliminary trials. Also the
newspaper publicity given to these preliminary trials might be ended as
it has been proposed in zngland for such newspaper publicity would cer-
tainly prejudice the regular trial of the case at the Sessions Court

4, Appointment of Judicial Magistrates by the High Court.—Appoint-
ment to posts in the administrative services (judicial or executive) is an
executive act. It seems to be a confusion and mixture of judicial and
execut’ve pewer to endow tho High Courts with this executive power of
appointment. When even High Court and Supreme Court Judges are ap-
pointed by i:e supreme executive (the President) it is an anomaly that
judicial magistrates should be appointed by the judicial power. Certain-
ly after appointment the transfers and promotion of Judicial Magistrates
should be in the hands of the High Court but the first appointment should
be by the State Governments.

New DeLHT;
November 30, 1972. M. RUTHNASWAMY
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CLAvusES

417,
418.
419.
420.

421,
422.
423.

424,

425,
426,
4217,
428,

429,
430.
431.

432.
433.
434.

435.

436.
437.
438,

439.

440.
441.
442.
443.
444.
445.

15

B.—Imprisonment
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Warrant for levy of fine issued by a Court in any territory to
which this Code does not extend.

Suspension of execution of sentence of imprisonment,

D.—General provisions regarding execution

Who may issue warrant.
Sentence on escaped convict when to take effect.
Sentence on offender already sentenced for another offence.

Period of detention undergone by the accused to be set off against
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456. Power to restore possession of immovable property.

457. Procedure by police upon seizure of property.

458. Procedure where no claimant appears within six months.
459. Power to sell perishable property.

CHAPTER XXXV
TRREGULAR PROCEEDINGS

460. Irregularities which do not vitiate proceedings.

461. Irregularities which vitiate proceedings.

462. Proceedings in wrong place.

463. Non-compliance with provisions of section 164 or section 281.
464. Effect of omission to frame, or absence of, or error in, charge.

465. Finding or sentence when reversible by reason of error, omis-
sion or irregularity.

466. Defect or error not to make attachment unlawful.

CHAPTER XXXVI
LIMITATION FOR TAKING COGNIZANCE OF CERTAIN OFFENCES

467. Definitions.

468. Bar to taking cognizance after lapse of the period of limitation.
469. Commencement of the period of limitation.

470. Exclusion of time in cerfain cases.
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CHAPTER XXXVII

MISCELLANEQUS

Trials before High Courts.

Delivery to commanding officers of persons liable to be tried by
Court-martial.

Forms.
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FIRST SCHEDULE—CLASSIFICATION OF OFFENCES.

THE SECOND SCHEDULE—Forms.



Bill No. XLI of 1970
S

THE CODE OF CRIMINAL PROCEDURE
BILL, 1970

(As REPORTED BY THE JOINT COMMITTEE)

[Words side-lined or underlined indicate the amendments suggested by
the Committee; asterisks indicate omissions.]

A
BILL

to consolidate and amend the law relating to Criminal Procedure,

BE it enacted by Parliament in the Twenty-third Year of the Republic

of India as follows:—

CHAPTER 1
PRELIMINARY

5 1. (I) This Act may be called the Code of Criminal Procedure, 1972, Short ti..

————— cxtent
(2) It extends to the whole of India except the State of Jammu and ¢nd tom-

i * * * mence-
Kashmir : ment.

Provided that the provisions of this Code, other than those relating
to Chapters VIII, X and XI thereof, shall apply—

10 (a) to the State of Nagaland subject to the provisions of article
371A of the Constitution;
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(b) to the tribal areas, only if the State Government by notifica-
tion extends any such provision to the whole or part of such area,

with such supplemental, incidental or consequential modifications asw

it may deem fit to make.

Explanation—In this section, “tribal areas” means the territories which

immediately before the 21st day of January, 1972, were included in the
tribal areas of Assam, as referred o in paragraph 20 of the Sixth Schedule
to the Constitution, other than those within the local limits of the munici-
pality of Shillong.

(3) It shall come into force * * * on the ist day of July, 1973.
g = -

2. In this Code, unless the context otherwise requires,—

(a) “bailable offence” means an offence which s shown as bail-
able in the First Schedule, or which is made bailable by any other
law for the time being in force; and “non-bailable offence” means
any other offence; :

(b) “charge” includes any head of charge when the charge
contains more heads than one;

(¢) “cognizable offence” means an offence for which, and

L]
“cognizable case” means a case in which, a police officer * * * *

* * may, in accordance with the First Schedule or under any
other law for the time being in force, arrest without warrant;

(d) “complamt” means any allegation made orally or in writing
to a Magistrate, with a view to his taking action under this Code,
that some person, whether known or unknown, has committed an
oifence, but does not include a police report,

Explanation.—A report made by a police officer in a case which
discloses, after investigation, the commission of a non-cognizable

offence shall be deemed to be a complaint; and the police officer by

whom such report is made shall be deemed to be the complainant;

(e) “High Court” means,—
(i} in relation to any State, the High Court for that State;

¥ * *

(it} in relation to a Union territory to which the jurisdic-
tion of the High Court for a State has been extended by law,
that High Court;

(iii) in relation to any other Union territory, the highest
Court of criminal appeal for that territory other than the Supreme
Court of India;

(f) “Indja” means the territories to which this Code extends;

(g) “inquiry” means every inquiry, other than a {rial, con-
ducted under this Code by a Magistrate or Court;

(h) “investigation” includes all the proceedings under this Code
for the collection of evidence conducted by a police officer or by any
person (other than a Magistrate) who is authorised by a Magistrate
in this behalf;

(i) “judicial proceeding” includes any proceeding in the course
of which evidence is or may be legally taken on oath;
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(J) “local jurisdiction”, in relation to a Court or Magistrate,
means the local area within which the Court or Magistrate may
exercise all or any of its or his powers under this Code; * * *

(k) “metvopolitnn area” means the area declared, or deemed to

be declared, under sectivn 8, to be a metropolitan area;

({) “non-cognizable oftence” means an offence for which, and
« F . ” . . . e _ ]
non-cognizable case” means a case in which, a police officer, has no
. . "
authority to arrest without warrant;

(m) “notification” means a notification published in the Official
Gazette;

(n) “offence” means any act or omission made punishable by any

law for the time being in force and includes any act in respect of
which a complaint may be made under section 20 of the Caltle-
trespass Act, 1871;

(o)} “officer in charge of a police station” includes, when the

officer in charge of the police station is absent from the station-house
or unable from illness or other cause to perform his duties, the police
officer present at the station-house who is next in rank to such officer
and is above the rank of constable or, when the State Government
so directs, any other police officer so present;

(p) “place” includes a house, building, tent, vehicle and vessel:

(@) “pleader”, when used with reference to any proceeding in

L] L ]
any Court, means a person authorised by or under any law for the
time being in force, to practise in such Court, and includes any other
person appointed with the permission of the Court to act in such
proceeding;

(r) “police report” means a report forwarded by a police officer
to a Magistrate under sub-section (2) of section 173;

(s) “police station” means any post or place declared generally

or specially by the State Government, to be a police station, and
includes any local area specified by the State Government in this
behalf;

(t) “prescribed” means prescribed by rules made under this Code:
-]

(u) “Public Prosecutor” means any person appointed under
section 24, and includes any person acting under the directions of a
Public 'f’;secutor;

(v) “sub-division” means a sub-division of a district;
— .
(w) “summons-case” means a case relating to an offence, and not

]
being a warrant-case;
(r) “warrant-case” means a case relating to an offence punish-
— . . . . .
able with death, imprisonment for life or imprisonment for a term
exceeding two years;
(y) words and expressions used herein and not defined but

defined in the Indian Penal Code have the meanings respectively
assiened to them in that Code.
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3. (I) In this Code,— * * *

(a) any reference, without any qualifying words, to a Magis-
trate, shall be construed, unless the context otherwise requires,—

(i) in relation to any area outside a metropolitan area, as a
reference to a Judicial Magistrate; and

(ii) in relation to a metropolitan area, as a reference to a
Metropolitan Magistrate;

(b) any reference to a Magistrate of the second class shall, in
relation to an area outside a metropolitan area, be construed as a
reference to a Judicial Magistrate of the second class, and, in relation
to a metropolitan area, as a reference to a Metropolitan Magistrate;

(c) any reference to a Magistrate of the first class shall,—

(i} in relation to a metropolitan area, be construed as a
reference to a Metropolitan Magistrate exercising jurisdiction in
that area,

(ii) in relation to any other area, be construed as a reference
to a Judicial Magistrate of the first class exercising jurisdiction
in that area;

(d) any reference to the Chief Judicial Magistrate shall, in rela-
tion to a metropolitan area, be construed as a reference to the Chief
Metropolitan Magistrate exercising jurisdiction in that area.

(2) In this Code, unless the context otherwise requires, any refer-
ence to the Court of a Judicial Magistrate shall, in relation to a metro-
politan area, be construed as a reference to the Court of the Metropolitan
Magistrate for that area.

(3) Unless the context otherwise requires, any reference in any enact-

ment passed betore the commencement of this Code,—

{a) to a Magictrate of the first class, shall be construed as a
reference to a Judicial Magistrate of the first class;

(b) to a Magistrate of the second class or of the third class, 3

shall be construed as a reference to a Judicial Magistrate of the
second class;

(c) to a Presidency Magistrate or Chief Presidency Magistrate,
shall be construed as a reference, respectively, to a Metropolitan
Magistrate or the Chief Metropolitan Magistrate;

(d) to any area which is included in a metropolitan area, as a
reference to such metropolitan area, and any reference to a Magis-
trate of the first class or of the second class in relation to such area,
shall be con-trued as a reference to the Metropolitan Magistrate

{5

20

5

VY
[+

(U3}
L

exercising jurisdiction in such area. 10

{#) Where. under any law, other than this Code, the functions exer-;

cisable bv a Magistrate relate to matters—

(a) which involve the appreciation or sifting of evidence or the |

formulation of any decision which exposes any person to any punish-
ment or penalty or detention in custody pending investigation
inquiry or trial or would have the effect of sending him for trial
before any Court, they shall, subject to the provisions of this Code
be exercisable by a Judicial Magistrate; or

(b) which are administrative or executive in nature, such as.
the granting of a licence, the suspension or cancellation of a licence
sanctioning a prosecution or withdrawing from a prosecution, they
shall, subject as aforesaid, be exerecisable by an Executive Magistrate,

f
£
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4. (1) All offences under the Indian Penal Code shall be investigated,

inquired into, tried, and otherwise dealt with according to the provisions
hereinafter contained.

(2) All offences under any other law shall be investigated, inquired
into, tried, and otherwise dealt with according to the same provisions,
but subject to any enactment for the time being in force regulating the
manner or place of investigating, inquiring into, trying or otherwise
dealing with such offences.

5. Nothing contained in this Code shall, in the absence of a specific
provision to the contrary, affect any special or local law for the time
being in force, or any special jurisdiction or power conferred, or any
special form of procedure prescribed, by any other law for the time
being in force.

CHAPTER 11
ConNsSTITUTION oF CRIMINAL COURTS AND OFFICES

6. Besides the High Courts and the Courts constituted under any law,
other than this Code, there shall be, in every State, the following classes
of Criminal Courts, namely:—

(i) Courts of Session;
(1) Judicial Magistrates of the first class;
(ii1) Judicial Magistrate of the second class; and
(iv) Executive Magistrates.
* * * * *

7. (1) Every State shall be a sessions division or shall consist of
sessions divisions; and every sessions division shall, for the purposes of
this Code, be a district or consist of districts:

Provided that every metropolitan area shall, for the said purposes,
be a separate sessions division and district.

(2) The State Government may, after consultation with the High
Court, alter the limits or the number of such division and district.

(3) The State Government may, after consuliation with the High
Court, divide any district into sub-divisions and may alter the limits or
the number of such sub-divisions,

() The sessions divisions, districts and sub-divisions exi‘ting in a
State at the commencement** of this Code, shall be deemed to have been
formed under this section.

8. (I) The State Government may. by notification, declare that, as
from such date as may be sgecified in the notification, any area in the
State comprising a city or town whose population exceeds one million
shall be a metropolitan area for the purposes of this Code.

(2) As from the commencement of this Code, each of the Presidency-
towns of Bombay, Calcutta and Madras and the city of Ahmedabad shall
be deemed to be declared under sub-section (I) to be a metropolitan area.

(3) The State Government may, by notification, extend, reduce or alter
the limits of, a metropolitan area but the reduction or alteration shall not
be so made as to reduce the population of such area to less than one
million.

(4) Where, after an area has been declared or deemed to have been
declared to be. a metropolitan area, the population of such area falls
below one million, such area shall, on and from such date as the State
Government may, by notification, specify in this behalf, cease to be a
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melropolitan area; but notwithstanding such cesser, any inquiry, trial or
appeal pending immediately before such cesser before any Court or
Magistrate in such area shall continue to be dealt with under this Code,
as if such cesser had not taken place.

(5) Where the State Government reduces or alters, under sub-section
(3), the limits of any metropolitan area, such reduction or alteration shall
not affect any inquiry, trial or appeal pending immediately before such
reduction or alteration before any Court or Magistrate, and every such
inquiry, trial or appeal shall continve to be dealt with under this Code as
if such exclusion or alteration had not taken place.

Explanation.—In this section, the expression “population” means the
population as ascertained at the Ist preceding census of which the
relevant figures have been published.

9. (1) The State Government shall establish a Court of Session for
every sessions division.

(2) Every Court of Session shall be presided over by a Judge, to be
appointed by the High Court.

(3) The High Court may also appoint Additional Sessions Judges and
Assistant Sessions Judges to exercise jurisdiction in a Court of Session.

(4) The Sessions Judge of one sessions division may be appointed by
the High Court to be also an Additional Sessions Judge of another divi-
sicn. and in such case he may sit for the disposal of cases at such place
or places in other division as the High Court may direct.

(5) Where the office of the Sessions Judge is vacant, the High Court
may make arrangements for the disposal of any urgent application which
is, or may be, made or pending before such Court of Session by an Ad-
ditional or Assistant Sessions Judge, or, if there be no Additional or As-
sistant Sessions Judge, by a Chief Judicial Magistrate, in the sessions
division; and every such Judge or Magistrate shall ** have jurisdiction to
deal with any such application.

(6) The Court of Session shall ordinarily hold its sitting at such place
or places as the High Court may, by notification, specify; but, if, in any
particular case, the Court of Session is of opinion that it will tend to the
general convenience of the parties and witnesses to hold its sittings at
any other place in the sessions division, it may, with the consent of the
prosecution and the accused, sit at that place for the disposal of the case
or the examination of any witness or witnesses therein.

Explanation—For the purposes of this Code, “appointment” does not
L ]
include the first appointment, posting or promotion of a person by the

e
Government to any Service, or post in connection with the affairs of the

L -
Union or of a State, where under any law, such appointment, posting or

promotion is required to be made by Government.

10. (1) All Assistant Sessions Judges shall be subordinate to the Ses-
sions Judge in whose Court they exercise jurisdiction.
(2) The Sessions Judge may, from time to time, make rules consistent

with this Code, as to the distribution of business among such Assistant
Sessions Judges.

(3) The Sessions Judge may also make provision for the disposal of
any urgent application, in the event of his absence or inability to act, by
an Additional or Assistant Sessions Judge, or, if there be no Additional
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or Assistant Sessions Judge, by the Chief Judicial Magistrate, and every
such Judge or Magisirate shall ‘be deemed to have jurisdiction to deal
with any such application.

11. (1) In every district (not being a metropolitan area), there shall
be established as many Courts of Judicial Magistrates of the first class and
of the second class, and at such places, as the State Government may, after
consultation with the High Court, by notification, specify.

(2) The presiding officers of such Courts shall be appointed by the
High Court.

(3) The High Court may, whenever it appears to it to be expedient or
necessary, confer the powers of a Judicial Magistrate of the first class or
of the second class on any member of the Judicial Service of the State,
functioning as a Judge in a Civil Court.

12. (I) In every district (not being a metropolitan area), the High
Court shall appoint a Judicial Magistrate of the first class to be the Chief
Judicial Magistrate,

(2) The Iligh Court may appoint any Judicial Magistrate of the first
class to be an Additional Chief Judicial Magistrate, and such Magistrate
shall have all or any of the powers of a Chief Judicial Magistrate under
this Code or under any other law for the time being in force as the High
Court may dircet.

(3) (a) The High Court may designate any Judicial Magistrate of the
first class in any sub-division as the Sub-divisional Judicial Magistrate
and relieve him of the responsibilities specified in this section as occasion
requires.

{(b) Subject to the general control of the Chief Judicial Magistrate,

L _ R
every Sub-divisional Judicial Magistrate shall also have and exercise, such

powers of supervision and control over the work of the Judicial Magis-
trates (other than Additional Chief Judicial Magistrates) in the sub-divi-

P, R . .
sion as the High Court may, by general or special order, specify in this

behalf.

13. (I) The High Court may, if requested by the Central or State
Government so to do, confer upon any person who holds or has held any
post under the Government, all or any of the powers conferred or
conferrable by or under this Code on a Judicial Magistrate of the second
class, in respect to particular cases or to particular classes of cases or to
cases generally, in any district, not being a metropolitan area:

Provided that no such power shall be conferred on a person unless he
possesses such qualification or experience in relation to legal affairs as
the High Court may, by rules, specify. ‘ ‘

(2) Such Magistrates shall be called Special Judicial Magistrates and
shall be appointed for such term, not exceeding one year at a time, as the
High Court may. by general or special order, direct.

14. (1) Subject to the control of the High Court, the Chief Judicial
Magistrate may, from time to time, define the local limits of the areas
within which the Magistrates appointed under section 11 or under section
13 may exercise all or any of the powers with which they may respec-
tively be invested under this Code.

(2) Except as otherwise provided by such definition, the jurisdiction
and powers of every such Magistrate shall extend throughout the district.
* ] * * *
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15. (1) Every Chief Judicial Magistrate shall be subordinate to the

Sessions Judge; and every other Judicial Magistrate shall, subject to the

general control of the Sessions Judge, be subordinate to the Chief Judicial
Magistrate,

(2) The Chief Judicial Magistrate may, from time to time, make rules
or * special orders, consistent with this Code, as to the distribution of
business among the Judicial Magistrates subordinate to him.

-
16. (I) In every metropolitan area, there chall be established as many
Courts of Metropolitan Magistrates, and at such places, as the State Gov-

ernment may, after consultation with the High Court, by notification,
specify.

(2) The presiding officers of such Courts shall be appointed by the
High Court.

(3) The jurisdiction and powers of every Metropolitan
shall extend throughout the metropolitan area.

Magistrate

17. (1) The High Court shall, in relation to every metropolitan area

within its local jurisdiction, appoint a Metropolitan Magistrate to be the
Chief Metropolitan Magistrate for such metropolitan area.

- (2) The High Court may appoint any Metropolitan Magistrate to be

an Additional Chief Metropolitan Magistrate, and such Magistrate shall

have all or any of the powers of a Chief Metropolitan Magistrate under
this Code or under any other law for the time being in force as the High
Court may direct.

18. (1) The High Court may, if requested by the Central or State
Government so to do, confer upon any person who holds or has held any
post under the Government, all or any of the powers conferred or con-
ferrable by or under this Code on a Metropolitan Magistrate, in respect to
particular cases or to particular classes of cases or to cases generally, in
any metropolitan area within its local jurisdiction:

Provided that no such power shall be conferred on a person unless he
possesses such gqualification or experience in relation to legal affairs as
the High Court may, by rules, specify.

(2) Such Magistrates shall be called Special Metropolitan Magistrates
and shall be appointed for such term, not exceeding one year at a time,
as the High Court may, by general or special order, direct.

(3) Notwithstanding anything contained elsewhere in this Code, a
Special Metropolitan Magistrate shall not impose a sentence which a
Judicial Magistrate of the second class is not competent to impose out-
side the Metropolitan area.

- * * * * * *

19. (1) The Chief Metropolitan Magistrate and every Additional Chief
Metropolitan Magistrate shall be subordinate to the Sessions Judge; and
every other Metropolitan Magistrate shall subject to the general control

of the BSessions Judge, be subordinate to the Chief Metropolitan
Magistrate.

(2) The High Court may, for the purposes of this Code, define the
extent of the subordination, if any, of the Additional Chief Metropolitan
Magistrates to the Chief Metropolitan Magistrate.
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(3) The Chief Metropolitan Magistrate may, from time to time, make
rules or give special orders, consistent with this Code, as to the distribu-
tion of business among the Metropolitan Magistrates and as to the allo-
cation of business to an Additional Chief Metropolitan Magistrate.

20, (1) In every district and in every metropolitan area, the State

_— L ]
Government may appoint as many persons as it thinks fit to be Executive
Magistrates and shall appoint one of them to be the District Magistrate.

(2) The State Government may appoint any Executive Magistrate to
be an Additional District Magistrate, and such Magistrate shall have all
or any of the powers of a District Magistrate under this Code or under
any other law for the time being in force.

(3) Whenever, in consequence of the office of a District Magistrate
becoming vacant, any officer succeeds temporarily to the executive ad-
ministration of the district, such officer shall, pending the orders of the
State Government, exercise all the powers and perform all the duties
respectively conferred and imposed by this Code on the District Magis-
trate.

(4) The State Government may place an Executive Magistrate in
charge of a sub-division and may relieve him of the charge as occasion
requires; and the Magistrate so placed in charge of a sub-division shall

Ibe called the Sub-divisional Magistrate.
(5) Nothing in this section shall preclude the State Government

from conferring, under any law for the time being in force, on a Com-
missioner of Police, all or any of the powers of an Executive Magistrate in

relation to a metropolitan area.
e —

21. The State Government may appoint, for such term as it may think
fit, Executive Magistrates, to be known as Special Executive Magistrates.
for particular areas or for the performance of particular functions and
confer on suc Special Executive Magistrates such of the powers as are
conferrable under this Code on Executive Magistrates, as it mzy deem fit,

22. (1) Subject to the control of the State Government, the District

Magistrate may, from time to time, define the local limits of the areas
within which the Executive Magistrates may exercise all or any of the
powers with which they may be invested under this Code.

(2) Except as otherwise provided by such definition, the jurisdiction
and powers of every such Magistrate shall extend throughout the district.

23. (1) All Executive Magistrates, other than the Additional District
Mﬁstrate, shall be subordinate to the District Magistrate, and every
Executive Magistrate (other than the Sub-divisional Magistrate) exercis-
ing powers in a sub-division shall also be subordinate to the Sub-divisional
Magistrate, subject, however, to the general control of the District

Magistrate.

(2) The District Magistrate may, from time to time, make rules or
give special orders, consistent with this Code, as to the distribution of
business among the Executive Magistrates subordinate to him and as to
the allocation of business to an Additional District Magistrate.
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Publie 24. (1) For every High Court, the Central Government or the State
tl:;g.secu- Government shall, after consultation with the High Court, appoint a

Public Prosecutor for conducting, in such Court, any prosecution, appeal
or other proceeding on behalf of the Central or State Government, as the
case may be. 5

(2) For every district the State Government shall appoint a Public
Prosecutor and may also appoint one or more Additional Public Prosecu-
tors for the district. '

(3) The District Magistrate shall, in consultation with the Sessions
Judge, prepare a panel of names of persons who are, in his opinion, fit tog§ ;o
be appointed as the Public Prosecutor or Additional Public Prosecutor for
the district.

(4) No person shall be appointed by the State Government as the
Public Prosecutor or Additional Public Prosecutor for the district unless
his name appears on the panel of names prepared by the District Magis-| 3
krate under sub-section (3).

) A pérson shall only be eligible to be appointed as a Public Prose-
cutor or an Additional Public Prosecutor under sub-section (I) or sub-
section (2), if he has been in practice as an advocate for not less than

seven years. 20

(6) The Central Government or the State Government may appoint,
for the purposes of any case or class of cases, an advocate who has been

in practice for not less than ten years,* as a Special Public Prosecutor.
-

Assistant 25. (1) The State Government shall appoint in every district one or
,‘,’;‘;‘;‘;u_ mo?é-Assistant Public Prosecutors for conducting prosecutions in the 24
tore. Courts of Magistrates,

(2) Save as otherwise provided in sub-section (3), no police officer

shall be eligible to be appointed as Assistant Public Prosecutor.* * *

(3) Where no Assistent Public Prosecutor * * *
. is available for the purposes of any particular case, the District 30
Magistrate may appoint anv other person to be the Assistant Public Pro-
secutor in charge of that case:

Provided that a police officer shall not be so appointed—

(a) if he has taken any part in the investigation into the offence
with respect to which the accused is being prosecuted; or 35

(b) if he is below the rank of Inspector.

CHAPTER III
Power oF COURTS
C:‘_Jrli!l by 26. Subject to the other provisions of this Code,—
whne —
oﬂéncu (a) any offence under the Indian Penal Code may be tried by— 40 45 of 1860.
are tri-
able. (i) the High Court, or
(ii) the Court of Session, or

(iti) any other Court by which. such offence is shown in the
First Schedule to be triable,
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(b) any offence under any other law shall, when any Court i3
mentioned in this behalf in such law, be tried by such Court and when
no Court is so mentioned, may be tried by—

(i) the High Court, or
5 (it) any other Court by which such offence is shown in the

First Schedule to be triable.
27. Any offence not punishable with death or imprisonment for life,

committed by any person who at the date when he appears or is brought
before the Court is under the age of sixteen years, may be tried by the

10 Court of a Chief Judicial Magistrate, or by any Court specially empowered
60 of 1960. under the Children Act, 1960, or any other law for the time being in
force providing for the treatment, training and rehabilitation of youthful
offenders.
28, (1) A High Court may pass any sentence authorised by law.

15 -(25 A Sessions Judge or Additional Sessions Judge may pass any
sentence authorised by law; but any sentence of death passed by any such
Judge shall be subject to confirmation by the High Court.

(3) An Assistant Sessions Judge may pass any sentence authorised
by law except a sentence of death or of imprisonment for life or of im-

20 prisonment for a term exceeding ten years.

29, (I) The Court of a Chief Judicial Magistrate may pass any sentence
authorised by law except a sentence of death or of imprisonment for life
or of imprisonment for a term exceeding seven years.

(2) The Court of a Magisirate of the first class may pass a sentence
25 of imprisonment for a term not exceeding three years, * .
* * * * or of fine not exceeding five
thousand rupees, or of both.
(3) The Court of a Magistrate of the second class may pass a sentence

of imprisonment for a term not exceeding one year, * * *
30 * * * or of fine not exceeding one

thousand rupees, or of both.
30. (1) The Court of a Magistrate may award such term of imprison-
ment in default of payment of fine as is authorised by law:
Provided that the term—
35 (a) is not in excess of the powers of the * Magistrate
under section 29;
L] "
(b) shall not, where imprisonment has been awarded as part of
the substantive sentence, exceed one-fourth of the term of imprison-
ment which * * the Magistrate is competent to inflict as
punishment for the offence otherwise than as imprisonment in default
of payment of the fine.
(2) The imprisonment awarded under this section may be in addition
to a substantive sentence of imprisonment for the maximum term award-
able by * * the Magistrate under section 29.

40

21. (1) When a person is convicted at one trial of two or more offences,

the Court may, subject to the provisions of section 71 of the Indian Penal
45 of 1860. Code, sentence him for such offences, to the several punishments pres-
oribed therefor which such Court is competent to inflict; such punish-
ments when consisting of imprisonment to commence the one after the
5o expiration of the other in such order as the Court may direct, unless the

Court directs that such punishments shall run concurrently.

45
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(2) In the case of consecutive sentences, it shall not be necessary for
the Court by reason only of the aggregate punishment for the several
offences being in excess of the punishment which it is competent to inflict
on conviction of a single offence, to send the offender for triul before a
higher Court:

Provided that—

(@) in no case shall such person be sentenced to imprisonment
for a longer period than fourteen years;

(b) the aggregate punishment shall not excced twice the amount
of punishment which the Court is competent to inflict for a single
offence,

(3) For the purpose of appeal by a convicted person, the aggregate
of the consecutive sentences passed against him under this section shall
be deemed to be a single sentence.

32. (1) In conferring powers under this Code, the High Court or the

State Government, as the case may be, may, by order, empower persons

specially by name or in virtue of their offices or classes of officials gene-
rally by their official titles.

(2) Every such order shall take effect from the dalc on which it is com-
municated to the person so empowered.

33. Whenever any person holding an office in the service of Govern-

ment who has been invested by the High Court or tii. State Government
with any powers under this Code throughout any lo.al area is appointed
to an equal or higher office of the same nature, witkin a like local area
under the same State Government, he shall, unless the High Court or
the State Government, as the case may be, otherwice directs, or has
otherwise directed, exercise the same powers in the local area in which
he is so appointed.

34. (1) The High Court or the State Governms:nt, as the case may be,

may withdraw all or any of the powers conferred by it under this Code
on any person or by any officer subordinate to it.

. {2) Any powers conferred by the Chief Judicial Magistrate or by the
District Magistrate may be withdrawn by the re:pective Magistrate by
whom such powers were conferred.

33. (1) Subject to the other provisions of this Code, the powers and
duties
succes

of a Judge or Magistrate may be exercised or pcrformed by his
or-in-office,

(2} V'hen there is any doubt as to who is the successor-in-office of
any Additional or Assistant Sessions Judge, the Sessions Judge shall
dzters.iie by orcer in writing the Judge who shall, for the purposes of
this C d= or of any proceedings or order thcreunder, be deemed to be the
suces «r-in-office of such Additional or Assistant Sessions Judge.

(?) When there is any doubt as to who is th~ successor-in-office of
anvy M 'strate, the Chief Judicial Magistrate, or the District Magictrate.
a- the case may be, shall determine by order in writing the Magistrate
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who shall, for the purposes of this Code or of any proceeaings or order

thereunder, be deemed to be the successor-in-.ffice of such Magistrate.
* * * & *

CHAPTER 1V
A.—POWERS OF SUPERIOR OFFICERS OF POLICE

36. Police officers superior in rank to an oflicer in charge of a police
L ]

station may exercise the same powers, throughout the local area to which

they are appointed, as may be exercised by such officer within the limits
of his station.

B.—A1D TO THE MAGISTRATES AND THE POLICE
Sem——

37. Every person is bound to assist a Magistrate or police officer rea-
sonably demanding his aid—

(a) in the taking or preventing the escape of anyl other person
whom such Magistrate or police officer is authorised to arrest; or

(b) in the prevention or suppression of a breach of the peace; or

(¢) in the prevention of any injury attempted to be committed
to any railway, canal, telegraph or public property.

38. When a warrant is directed to a person other than a police officer,

any other person may aid in the execution of such warrant, if the person
to whom the warrant is directed be near at hand and acting in the execu-
tion of the warrant.

39. (1) Every person, aware of the commission cf, or of the intention
of any other person to commit, any offence punishable under any of the
following sections of the Indian Penal Code, namely:—

(i) sections 121 to 126, both inclusive, and section 130 (that is to
say, offences against the State specified in Chapter VI of the said
Code);

(it) sections 143, 144, 145, 147 and 148 (that is to say, offences

against the public tranquillity specified in Chapter VIII of the said
Code);

(ii1) sections 161 to 165A, both inclusive (that is to say, offences
relating to illegal gratification);

(iv) sections 272 to 278, both irclusive (that is to say, offences
relating to adulteration of food and drugs, etc.); ‘

(v) sections 302, 303 and 304 (that is to say, offences affecting
life);

(vi) section 382 (that is to say, offence of theft after preparation
made for causing death, hurt or restraint in order to the committing
of the theft);

(vii) sections 392 to 399, both inclusive, and section 402 (that is
to say. offences of robbery and dacoity);

(viii) section 409 (that is to say, offence relating to criminal
breach of trust by public servant, etc.};
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(ix) sections 431 to 439, both inclusive (ithat i. to say, offences
of mischief against property);

(x) sections 449 and 450 (that is to say, offence of house-tres-
pass) ;

{xt) sections 456 to 460, both inciusive (that is to say, offences
of lurking house-trespass); and

(xii) sections 489A to 489E, both inciusive (that is to say, offences
relating to currency notes and bank notes),

shall, in the absence of any reasonable excuse, the burden of proving
which excuse shall lie upon the person so aware, forthwith give informa-
tion to the nearest Magistrate or police officer of such commission or
intention.

(2) For the purposes of this section, the term “offence” includes any
act committed at any place out of India which would constitute an offence
if committed in India.

40. (1) Ever‘),v officer employed in connection with the affairs of a
village and every person residing in a village shall forthwith communi-
cate to the nearest Magistrate or to the officer in charge of the nearest
police station, whichever is nearer, any information which he may possess
respecting—

(a) the permanent or temporary residence of any notorious re-
ceiver or vendor of stolen property in or near such village;

(b) the resort to any place within, or the passage through, such
village of any person whom he knows, or reasonably suspects, to be
a thug. robber, escaped convict or proclaimed offender;

(¢) the commission of, or intention to commit, in or near such
village any non-bailable offence or any offence punishable under sec-
tion 143, section 144, section 145, section 147, or section 148 of the
Indian Penal Code;

(d) the occurrence in or near such village of any sudden or un-
natural death or of any death under suspicious circumstances or the
discovery in or near such village of any corpse or part of a corpse,
in circumstances which lead to a reasonable suspicion that such a
death has occurred or the disappearance from such village of any
persen in circumstances which lead to a reascnable suspicion that a
non-bailable offence has been committed in respect of such person;

(e) the commission of, or intention to commit, at any place out
of India near such village any act which, if committed in India, would
be an offence punishable under any of the following sections of the
Indian Penal Code, namely, 231 to 238 (both inclusive), 302, 304, 382,
392 to 399 (both inclusive), 402, 435, 436, 449, 450. 457 to 460 (both
inclusive), 489A, 489B, 489C and 489D;

(f) any matter likely to affect the maintenance of order or the
prevention of crime or the safety of person or property respecting
which the District Magistrate, by general or special order made with
the previous sanction of the State Government, has directed him to
communicate information.
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(2) In this section,—
(i) “village” includes village-lands;

(ii) the expressior? “proclaimed offender” includes any person
proclaimed as an offender by any Court or authority in any territory

in India to which this Code does not extend, in respect of any act

which if commitied in the territories to which this Code extends,
would be an offence punishable under any of the following sections
of the Indian Penal Code, namely, 302, 304, 382, 392 to 399 (both
inclusive), 402, 435, 438, 449, 450 and 457 to 460 (both inclusive);

(iii) the words “village officer employed in connection with the
affairs of the village” means a member of the panchayat of the
village and includes the headman and every officer or other person
appointed to perform any function connected with the administra-
tion of the village,

CHAPTER V
ARREST OF PERSONS
41. (1) Any police officer may without an order from a Magistrate

—
and without a warrant, arrest any person—

(a) who has been concerned in any cognizable offence, or against
whom a reasonable complaint has been made, or credible information
has been received, or a reasonable suspicion exists, of his having been
s0 concerned; or

- (b) who has in his possession without lawful excuse, the burden
of proving which excuse shall lie on such person, any implement of
house-breaking; or

(¢) who has been proclaimed as an offender either under this
Code or by order of the State Government; or

(d) in whose possession anything is found which may reasonably
be suspected to be stolen property and who may reasonably be sus-
pected of having c¢ommiticl an offence with reference to such thing;
or

(e¢) who obstructs a police officer while in the execution of his
duty, or who has escaped, or attempts to escape, from lawful custody;
or

(f) who is reasonably suspected of being a deserter from any of

the Armed Forces of the Union; or

(g) who has 'been‘concerned in, or against whom a reasonable
complaint has been made, or credible information has been received,
or a reasonable suspicion exists, of his having been concerned in, any
act committed at any place out of India which, if committed in India,
would have been punishable as an offence, and for which he is, under
any law relating to extradition, or otherwice, liable to be appre-
hended or detained in custody in India; or

(h) who, being a released convict, commits a breach of any rule,

made under sub-section (5) of section 356; or
r

(?) for whose arrest any requisition; whether written or oral, has
been received from another volice officer. provided that the requisi-
tion specifies the person to be arrested and the offence or other cause
for which the arrest is to be made and it appears therefrom that the
person might lawfullv be arrested without a warrant by the officer
who issued the requisition.
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(2) Any officer in charge of a police station may, in like manner,
arrest or cause to be arrested any person, belonging to one or more of

the categories of persons specified in section 109 or section 110.
L -~ 4
E ] * * *x *

42. (/) When any pers;on who, in the presence of a police officer, has

committed or has been accused of committing a non-cognizable offence
refuses, on demand of such officer, to give his name and residence or
gives a name or residence which such officer has reason to believe to be
false, he may be arrested by such officer in order that his name or resi-
dence may be ascertained.

(2) When the true name and residence of such person have been
ascertained, he shall be released on his executing a bond, with or without
sureties, to appear before a Magistrate if so required:

Provided that, if such person is not resident in India, the bond shall
be secured by a surety or sureties resident in India.

(3) Should the true name and residence of such person not be ascer-
tained within twentv-four hours from the time of arrest or should he
fail to execute the bond, or, if so required, to furnish sufficient sureties,
he shall forthwith te ferwarded to the nearest Magistrate having juris-
diction.

43. (1) Any private person may artest or cause to be arrested any per-

son who in his presence commits a non-bailable and cognizable offence,
or any proclaimed offender. and, without unnecessary delay, shall make
over or cause to be made over any person so arrested to a police officer,
or, in the absence of a police officer, take such person or cause him to be
taken in custody to the nearest police station.

(2) If there is reason to believe that such person comes under the pro-
visions of section 41. a police officer shall re-arrest him.

(3) If there is reason to believe that he has committed a non-cogniz-
able offence, and he refuses on the demand of a police officer to give his
name and residence, ¢r gives a name or residence which such officer has
reason to believe to be false, he shall be dealt with under the provisions
of section 42; but if there is no sufficient reason to believe that he has

committed any offence, he shall be at once released.

4. (1)-When any offence is committed in the presence of a Magis-
trate, whether Executive or Judicial, within his local jurisdiction, he may

himself arrest or order any person to arrest the offender, and may there-
upon, subject to the provisions herein contained as to bail, commit the
offender to custody.

(2) Any Magistrate, whether kxecutive or Judicial, may at any time
Y

L )
arrest or direct the arrest, in his presence, within his local jurisdiction, of
any person for whose arrest he is competent at the time and in the cir-
cumstances to issue a warrant.

45. (1) Notwithstanding anything contained in sections 41 to 44 (both
inclusive), no member of the Armed Forces of the Union shall be arrested
for anything done or purported to be done by him in the discharge of

his official duties except after obtaining the consent of the Central Gov-
ernment.
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(2) The State Government may, by notification, direct that the provi-
sions of sub-section (/), and of clause (d) of sub-section (I) of
section 196, shall apply to such class or category of the members
of the Force charged with the maintenance of public order as may be
specified therein, wherever they may be serving, and thereupon the pro-
visions of that sub-section shall apply as if for the expression “Central

Government” occurring therein, the expression “State Government” were
substituted.

46. (1) In making an arrest the police officer or other person making

the same shall actually touch or confine the body of the person to be
arrested, unless there be a submission to the custody by word or action.

(2) If such person forcibly resists the endeavour to arrest him, or
attempts to evade the arrest, such police officer or other person may
use all means necessary fo effect the arrest.

(3) Nothing in this section gives a right to cause the death of a per-
son who is not accused of an offence punishable with death or with im-
prisonment for life,

47. (1) If any person acting under a warrant of arrest, or any police

officer having authority to arrest, has reason to believe that the person
to be arrested has entered into, or is within, any place, any person re-
siding in, or being in charge of, such place shall, on demand of such per-
son acting as aforesaid or such police officer, allow him free ingress
thereto, and afford all reasonable facilities for a search therein.

(2) If ingress to such place cannot be obtained under sub-section (I)
it shall be lawful in any case for a person acting undér a warrant and in
any case in which a warrant may issue, but cannot be obtained without
affording the person to be arrested an opportunity of escape, for a police
officer to enter such place and search therein, and in order to effect an
entrance into such place, to break open any outer or inner door or window
of any house or place, whether that of the person-to be arrested or of any
other person, if after notification of his authority and purpose, and demand
of admittance duly made, he cannot otherwise obtain admittance:

Provided that, if any such place is an apartment in the actual occu-
pancy of a female (not being the person to be arrested) who, according
to custom, does not appear in public, such person or police officer shall,
before entering such apartment, give notice to such female that she is
at liberty to withdraw and shall afford her every reasonable facility for
withdrawing, and may then break open the apartment and enter it.

(3) Any police officer or other person authorised to make an arrest
may break open any outer or inner door or window of any house or place
in order to liberate himself or any other person who, having lawfuil;
entered for the purpose of making an arrest, is detained therein.

48. A police officer may, for the purpose of arresting without warrant

any person whom he is authorised to arrest, * * pursue such per-
son into any place in India.

49. The person arrested shall not be subjected to more restraint than

el .
is necessary to prevent his escape.
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50. (I) Every police officer or other p:rson arresting any person with-.
e
out warrant shall forthwith communicate to him full particulars of the
offence for which he is arrested or other grounds for such arrest.

(2) Where a police officer arrests without warrant any person other
than a person accused of a non-bailable offence, he shall inform the per- 5
son arrested that he is entitled to be released on bail and that he may
arrange for sureties ¥ * on his behalf.

sl. (1) Whenever a person is arrested by a police officer under a war-

rant which does not provide for the taking of bail, or under a warrant
which provides for the taking of bail but the person arrested cannot fur-
nish bail, and

10

whenever a person is arrested without warrant, or by a private person
under a warrant, and cannot legally ke admitted to bail, or is unable to
furnish bail,

the officer making the arrest or, when the arrest is made by a private 15
person, the police officer to whom he makes over the person arrested,
may search such person, and place in safe custody all articles, other
than necessary wearing-apparel, found upon him and where any article

L e ]
rcceipt showing the articles taken
in possession by the police officer shall be giv.en to such person.

R =t . R = ey

{(2) Whenever it is necessary to causc a female to be searched, the
search shall be made by another female with strict regard to decency.

is seized from the arrested person, a

20

52. The officer or other person making any arrest under this Code

m;;-t'ake from the person arrested any offensive weapons which he has
about his person, and shall deliver all weapons so taken to the Court 24
or officer before which or whom the officer or person making the arrest

is required by this Code to produce the person arrested.

53. (I) When a person is arrested on a charge of committing an off-

ence of such a nature and alleged to have been committed under such
circumstances that there are reasonable grounds for believing that an
examination of his person will afford evidence as to the commission of
an offence, it shall be lawful for a registered medical practitioner, act-
ing at the request of a volice officer not below the rank of sub-inspector,
and for any person acting in good faith in his aid. and under his direc-~
tion, to make such an examination of the person arrested as is reason- 35
ably necessary in order to ascertain the facts which may afford such
evidence, and to use such force as is reasonably necessary for that pur-
pose.

30

(2) Whenever the person of a female is to be examined under this
section, the examination shall be made only by, or under the supervision 40
of, a female registered medical practitioner.

Explanation.—In this section and in scction 54, “registered medical

practitioner” means a medical practitiorer who possesses any recognized
medical qualification as defined in clause (M of section 2 of the Indjan
Medical Council Act, 1956, and whose name has been entered in a State 45
Medical Register,
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54. When a person who is arrested, whether on a charge or otherwise,
alleges, at the time when he is produced before a Magistrate or at any
time during the period of his detention in custody that the examination
of his body will afford evidence which will disprove the commission by
nm of any offence or which will establishi the commission by any other
person of any offence against his body, the Magistrate shall, if requested
by the arrested person so to do direct the examination of the body of
such person by a registered medical practitioner unless the Magistrate
considers that the request is made for the purpuse of vexation or delay
or for defeating the ends of justice.

55. (1) When any officer in charge of a police station or any police

officer making an investigation under Chapter XII requires any officer
subordinate to him to arrest without a warrant (otherwise than in his
presence) any person who may lawfully be arrested without a warrant,
he shall deliver to the officer required to make the arrest an order in
writing, specifying the person to be arrested and the offence or other
cause for which the arrest is to be made and the officer so required shall,
before making the arrest, notify to the person to be arrested the subs-
tance of the order and, if so required by such person, shall show him the
order.

(2) Nothing in sub-section (1) shall affect the power of a police offi-
cer to arrest a person under section 41.

56. A police officer making an arrest without warrant shall, without

unnecessary delay and subject to the provisions herein contained as to
bail, take or send the person arrested before a Magistrate having juris-
diction in the case, or before the officer in charge of a police station.

57. No police officer shall detain in custody a person arrested without

warrant for a longer period than under all th. circumstances of the case
is reasonable, and such period shall not, in e absence of a special order
of a Magistrate under section 167, exceed twenty-four hours exclusive

of the time necessary for the journey from the place of arrest to the
Magistrate’s Court.

58. Officers in charge of police stations shall report to the District

Magistrate, or, if he so directs, to the Sub-divisional Magistrate, the
cases of all persons arrested without warrant, within the limits of their
respective stations, whether such persons have been admitted to bail or

otherwise.

59. No person who has been arrested by a police officer shall be dis-
char_ge'd except on his own bond, or on bail, or under the special order
of a Magistrate,

60. (1) If a person in lawful custody escapes or is rescued, the person

from whose custody he escaped or was rcz2ued may immediately pursue
and arrest him in any place in India.
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2) The provisions of scclion 47 shall apply to arresls under  sub-

section (1) although the person 'r;z.\king any such arrest is not acting
under a warrant and is not a police bfficer having authority to arrest.

CHAPTER VI
PROCESSES TO COMPEL APPEARANCE
A ~—Summons

61. Every summons issued by a Court under this Code shall be in

wriung, in duplicate, signed by the presiding officer of such Court * *
or by such other officer as the High Court may, from time to time, by
rule direct, and shall bear the seal of the Court.

62. (I) Every summons shall be served by a police officer, or subject

to such rules as the State Government may make in this behalf, by
an officer of the Court issuing it or other public servant.

(2) The summons shall, if practicable, be served personally on the
person summoned, by delivering or tendering to him one of the dupli-
cates of the summons.

(3) Every person on whom a summons is so served shall, if so requir-
ed by the serving officer, sign a receipt therefor on the back of the other
duplicate.

63. Service of a summons on a corporaticn may be effected by serving

it on the secretary, local manager or other principal officer of the corpo-
ration, or by letter sent by registered post, addressed to the chief officer
of the corporation in India, in which case the service shall be deemed to
have been effected when the letter would arrive in ordinary course of
post.

Explanation.—In this section, “corporation” means an incorporated
company or other body corporate and includes a society registered under
the Societies Registration Act, 1860.

64. Where the person summoned cannot, by the exercise of due dili-

gerTc-e', be found, the summons may be served by leaving one of the dup-
licates for him with some adult male member of his family residing with
him, and the person with whom the summons is so left shall if so re-
quired by the serving officer, sign a receipt therefor on the back of the
other duplicate.

Explanation.—A servant is not a member of the family within the
meaning of this section.

65. If service cannot by the exercise of due diligence be effected as
provided in section 62, section 63 or section 64, the serving officer shall
affix one of the dup-l'i?ates of the summons fo some conspicuous part of
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the house or homestead in which the person summoned ordinarily re- 40

sides; and thereupon the Court, after making such inquiries as it thinks

)lit, may either declare that the summons has been culy served or order

Ji-esh service in such manner as it considers proper.
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U6. (I) Where the person summoned is in the active scrvice of the

L]
Government***, the Court issuing the summons shall ordinarily send it
in duplicate to the head of the office in which such person is employed;
and such head shall thereupon cause the summons to be served in the
manner provided by section 62, and shall return it to the Court under his

signature with the endorsement required by that section,

(2) Such signature shall be evidence of due service.

67. When a Court desires that a summons issued by it shall be served

—
at any place outside its local jurisdiction, it shall ordinarily send such
summons in duplicate to a Magistrate within whose local jurisdiction the
person summoned resides, or is, to be there served.

68. (I) When a summons issued by a Court is served outside its local

juﬁction, and in any case where the officer who has served a summons
is not present at the hearing of the case, an affidavit, purporting to be
made before a Magistrate, that such summons has been served, and a
duplicate of the summons purporting to be endorsed (in the manner
provided by section 62 or section 64) by the person to whom it was deli-

vered or tendered or with whom it was left, shall be admissible in evi-
dence, and the statements made therein shall be deemed to be correct
unless and until the contrary is proved.

(2) The affidavit mentioned in this section may be attached to the
duplicate of the summons and returned to the Court.

69. (1) Notwithstanding anything contained in the preceding sections

of this Chapter, a Court issuing a summons to a withess may, in addition
to and simultaneously with the issue of such summons, direct a copy of
the summons to be served by registered post addressed to the witness
at the place where he ordinarily resides or carries on business or per-
sonally works for gain,

(2) When an acknowledgment purporting to be signed by the witness
or an endorsement purporting to be made by a postal employee that the
witness refused to take delivery of the summons has been received, the
Court issuing the summons may declare that the summons has been duly
served.

B.—Warrant of arrest

70. (I) Everv warrant of arrest issued by a Court under this Code

shall be in writing, signed by the presiding officer of such Court * *
and shall bear the seal of the Court.

' (2) Every such warrant shall remain in force until it is cancelled by
the Court which issued it, or until it is executed.

71. (1) Any Court issuing a warrant for the arrest of any person may

in its discretion direct by endorsement on the warrant that, if such per-
son executes a bond with sufficient sureties for his attendance before the
Court at a specified time and thereafter until otherwise directed by the
Court, the officer to whom the warrant is directed shall take such secu-

rity and shall release such person from custody.
U
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(2) The endorsement shall stafe-—
{g) the number of sureties;

(b) the amount in which they and the person for whose arrest
the warrant is issued, are to be respectively bound;

(c) the time at which he is o a'tond before the Court.

(3) Whenever security is taken under this section, the officer.to whom
the warrant is directed shall forward the Lond to the Court

72. (I) A wairant of arrest shall ordinarily be directed to ohe or more
police officers; but the Court issuing such a warrant may‘, if its 'imme-
diate execution is necessary and no police officer is immediately avail-
able, direct it to any other person or persons, and such person or persons
shall execute the same.

(2) When a warrant is directed to mcre officers or persons than one,
it may be executed by all, or by an: "dne ui more of them.

73. (I) The Chief Judicial Magistraia or a = Magistrate of the
first class may direct a warrant to any peuson within his local jurisdie-

. . EE— N
tion for the arrest of any escaped conviet, proclaimed offender or of any
person who is accused of a non-tzllable offence and is evading arrest.

(2) Such person shall acknowl.dge in writing the receipt of the war-

L}
rant, and shaii execute it if the pcrson for whose arrest it was issued, is
in, or enters on, any land or other prorerty under his charge.

(3) When the person against vhom such warrant is dssued is arrest-
ed, he shall be made over with the warrant to the nearest police officer,
who shall cause him to be taken befcie a Magistrate'having jurisdiction

in the case, unless security is taken under section 71.
’ s

74. A warrant directed to any police officer r.ay also be executed by

any other police officer whose name is endorsed 1von the warrant by the
officer to whom it is directed or endorsed.

75. The police officer or other person execuiing a warrant of arrest
shall notify the substance thereof to the perso: to be arresied, and, if so

required, shall show him the warrant.

76. The police officer or other person execating a warrant of arrest
shall (subject to the provisions of section 71 as to security) without

unnecessary delay bring the person arrested trfore the Court befo_re
which he is required by law to produce such pcison.

Ti. A warrant of arrest may be executed at any place in India.
L]
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78. (1) When 3 warrant is to be executed outside the Jocal jurisdiction

;Qf the Court issuing it, such Court may, instead of directing the warrant
ito a police officer within its jurisdiction, forward it by post or otherwise
} to any Executive Magistrate or District Superintendent of Police or Com-

i missioner of Police within the local limits of whose jurisdiction it is to be
“executed; and the Executive Magistrate or District Superintendent or

Commissioner shall endorse his name thereon, and if practicable, cause
it to be executed in the manner herzinbefore provided.

(2) The Court issuing a warrant under sub-section (I) shall for-
ward, along with the warrant, the substance of the information against
the person to be arrested together with such documents, if any, as may
be sufficient to enable the Court acting under section 82 to decide whe-
ther bail should or should not be granted to the person.

79. (1) When a warrant directed to a police officer is to be executed

beyond the lo_caI jurisdiction of the Court issuing the same, he shall
ordinarily take it for endorsement either to an Executive Magistrate or

to a police officer not below the rank cf an officer in charge of a police
station, within the local limits of whose jurisdiction the warrant is to be
executed.

(2) Such Magistrate or police offcer shall endorse his name thereon
and such endorsement shall be sufficient authority to the police officer
tc .whom the warrant is directed to execute the same, and the local
police shall, if so required, sssist such oficer in executing such warrant.

(3) Whenever there is reason to be'ieve that the delay occasioned
by obtaining the endorsement of the Magistrate or police officer within
whose local jurisdiction the warrant is to be executed will prevent such
cxecution, the police officer to whom it is directed may execute the same
‘without 'such endorsement in any place beyond the local :urisdiction of
the Court which issued it. '

80. When'a warrant of arrest is executed outside the distri-* in which

it was issued, the person arrested shall. unless the Court which issued
tne warrant is within thirty kilometres of the place of o vest or is nearer
than the Executive Magistrate or District Superintendent of Police or

Commissibner of Police within the local limits of whose jurisdiction the
arrest was made; or unless security is taken under section 71, be taken
! , —-_—es

before “such Magistrate "or District Superintendent  or Comimissioner.

81. (1) The Executive Magisfrate or District Superintendent of Police

or Commissioner of Police shall, if the person arrested appears to be the
person intended by ‘the Court which issued the warrant, direct his removal

in custody to such Court:

l . Provided that, if the offence is bailable, and such person is ready and
iilling to give bail to the satisfaction of such Magistrate, District Sup-
%rintendent or Commissioner, or a direction has been endf)_l sed um‘ier
seéction 71 o the warrant and such person is ready and willing to give
the sec-u—rity required by such direction. the Magistrate, .Dis;trict Super-
intendent or Commissioner shall take such bail -or s'ecur1ty. as the case
may be, and forward the bond, to the Court which issued the warrant:
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Provided further that if the offence is a non-bailable one, it shall be
lawful for the Chief Judicial Magistrate (subject to the provisions of
section 437, or the Sessions Judge, of the district in which the arrest is
made on censideration of the information and the documents referred lo
in sub-section (2) of section 78, to release such person on bail.

(2) Nothing in this rection shall be deemed to prevent a police officer
from taking security under section T1.

C.—Proclamation and attachment

82 (1) If any Cocurt has reason to believe (whether afler taking evi-
dence or n~t) that any person against whom a warrant has been issued
by it has absconded or is concealing himself so that such warrant cannot
be executed, such Cour! may publish a written proclamalion requiring
him to appear at a specified place and at a specified time not less than
thirty days from the date of publishing such proclamation,

(2) The proclamation shall be published as follows: —

(i) (a) it shall be publicly read in some conspicuaus place of
the town or village in which such person ordinarily resides;

(b) it shall be affixed to some conspicuous part of the house or
homestead in which such person ordinarily resides or to some con-
spicuous place of such town or village;

(c) a copy thereof shall be affixed to some conspicuous part of
the Court-house;

(1) the Court may also, if it thinks fit, direct a copy of the pro-
clamation to be published in a daily newspaper circulating in the
place in which such person ordinarily resides,

(3) A statement in writing by the Court issuing the proclamation to
the effect that the proclamation was duly published on a specified day,
in the manner specifed in clause (i) of sub-section (2), shall be con-
clusive evidence that the requirements of this section have been com-
plied with, and that the proclamation was published on such day.

83. (1) The Court issuing a proclamation under section 82 may, for

reasons to be recorded in writing, at any time after the issue of the pro-

R R ——r ——
clamation, order the attachment of any property, movable or immovable,

or both, belonging to the proclaimed person:

Provided that where at the time of the issue of the proclamation the
Court is satisfied, by affidavit or otherwise, that the person in relation
to whom the proclamation is to be issued,—

(a) is about to dispose of the whole or any part of his property,
or

(b) is about to remove the whole or any part of his property
from the local jurisdiction of the Court,

it may order the attachment simultaneously with the issue of the pro-
clamation.
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(2) Such order shall authorise the attachment of any property belong-
ing to such person within the district in which it is made; and it shall
authorise the attachment of any property belonging to such person with-
out such district when endorsed by the District Magistrate within whose

s district such property is situate.

(3) 1f the property ordered to be attached is a debt or other movable
property, the attachment under this section shall be made—

(e) by seizure; or
(b) by the appointment of a receiver; or

10 (c) by an order in writing prohibiting the. delivery of such pro-
perty to the proclaimed person or to any one on his behalf; or

(d) by all or any two of such methods, as the Court thinks fit.

(4) If the property ordered to be attached is immovable, the attach-

ment under this section shall, in the case of land paying revenue to the

15 State Government, be made through the Collector of the district in
which the land is situate, and in all other cases—

(a) by taking possession; or
(b) by the appointment of a receiver; or

(c) by an order in writing prohibiting the payment of rent on
20 delivery of property to the proclaimed person or to any one on his
behalf; or

(d) by all or any two of such methods, as the Court thinks fit.

(5) If the property ordered to be attached consists of live-stock or

is of a perishable nature, the Court may, if it thinks it expedient, order

25 immediate sale thereof, and in such case the proceeds of the sale shall
abide the order of the Court,

(6) The powers, duties and liabilities of a receiver appointed under
this section shall be the same as those of a receiver appointed under the
Code of Civil Procedure, 1908.

30 84. (1) If any claim is preferred to, or objection made to the attach-
ment of, any property attached under section 83, within six months from

the date of such attachment, by any person other than the proclaimed
person, on the ground that the claimant or objector has an interest in
such property, and that such interest is not liable to attachment under
35 section 83, the claim or objection shall be inquired into, and may be

allowed or disallowed in whole or in part:

Provided that any claim preferred or objection made within the
period allowed by this sub-section may, in the event of the death of the
claimant or objector, be continued by his legal representative.

40 (2) Claims or objections under sub-section (I) may be preferred or
made in the Court by which the order of attachment is issued, or, if the
claim or objection is in respect of property attached under an order
endorsed under, sub-section (2) of section 83, in the Court of the Chief

Judicial Magistrate of the district in which the attachment is made.

I I
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{3) Every such claim or objection shall be inquired into by the Court
In which it is preferred or made:

Provided that, if it is preferred or made in the Court of a Chief Judi-
cial Magistrate, he may make it over for disposal to any Magistrate
subordinate to him. 5

() Any person whose claim or objecfion.has been disallowed in
whole or in part by an order under sub-section (I) may, within a period
of one year from the date of such order, institute a suit to establish the
right which he claims in respect of the property in dispute; but subject
to the result of such suit, if any, the order shall be conclusive. 10

85. (I) If the proclaimed person appears within the time specified

in the proclamation, the Court shall make an order releasing the pro-
perty from the attachment.

(2) If the proclaimed person does not appear within the time speci-
ficd in the proclamation, the property under the attachment shall be at the 1§
disposal of the State Governmnent; but it shall not be sold until the
expiration of six months from the date of the attachment and until any
claim preferred or objection made under section 84 has been disposed

of under that section. unless it is subject to speed;-and natural decay,
or the Court considers that the sale would be for the benefit of the 20
owner; in either of which cases the Court may cause it toc be sold when-
ever it thinks fit.

(3) If, within two years from the date of the attachment, any person
whose property is or has been at the disposal of the State Government,
under sub-section (2), appears voluntarily or is apprehended and brought 25
before the Court by whose order the property was attached, or the Court
to which such Court is subordinate, and proves to the satisfaction of
such Court that he did not abscond or conceal himself for the purpose
of avoiding execution of the warrant, and that he had not such notice
of the proclamation as to enable him to attend within the time specified 30
therein, such property, or, if the same has been sold, the net proceeds
of the sale, or, if part only thereof has been sold, the net proceeds of
the sale and the residue of the property, shall, after satisfying therefrom
all costs incurred in consequence of the attachment, be delivered to him.

8G. Anv person referred to in sub-section (3) of section 85, who is
agrrieved by any refusal to deliver property or the proceeds of the sale
thereof may appeal to the Court to which appeals ordinarily lie from the
sentences of the first-mentioned Court.

35

D.—Other rules regarding processes

87. A Court may, in any case in which it is emnnwered by this Code 40
ta issue a summeons for the appearance of any person. issue, after record-
ing its reasons in writing, a warrant for his arrest—

(0) if, either before the issue of <ich summons, or after the
ic<iie of the same but before the time fixed for hi- appearance, the

Court sees reason to believe that he h-s absconder or will not obey 45
the summons; or '
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(b) if at such time he fails to appear and the summons is prov-
ed to have been duly served in time to admit of his appearing in
accordance therewith and no reasonable excuse is offered for such
failure.

5 88. When any person for whose appearance or arrest the officer presid-
ing in any Court is empowered to issue a summons or warrant, is present
in such Court, such officer may require such person to execute a bond,
with or without sureties, for his appearance in such Court, or any other
Court to which the case may be transferred for trial.

10 89. When any person who is bound by any bond taken under this
Code to appear before a Court, does not appear, the officer presiding in
such Court may issue a warrant directing that such person be arrested
and produced before him.

90. The provisions contained in this Chapter relating to a summons
15 and warrant, and their issue, service and execution, shall, so far as may
be, apply to every summons and every warrant of arrest issued under

this Code.
CHAPTER VII
PROCESSES TO COMPEL THE PRODUCTION OF THINGS
20 A.—Summons to produce

91. (I) Whenever any Court or any officer in charge of a police
station considers that the production of any document or other thing is
necessary or desirable for the purposes of any investigation, inquiry, trial
or other proceeding under this Code by or before such Court or officer,

25 such Court may issue a summons, or such officer a written order, to the
person in whose possession or power such document or thing is believed
to be, requiring him to attend and produce it, or’ to produce it, at the
time and place stated in the summons or order.

(2) Any person required under this section merely to produce a

30 document or other thing shall be deemed to have complied with the

I‘eqUISltIOI‘l if he causes such document or thing to be produced instead
of attending personally to produce the same,

(3) Nothing in this section shall be deemed—

(a) to affect sections 123 and 124 of the Indian Evidence Act,

10£1872. 35 1872, or the Bankers’ Books Evidence Act, 1831, or

13 of 1891,

(b) to apply to a letter, postcard, telegram

authority.

or other docu-
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92, (1) If any document, parcel or thing in the custody of a postal or
telegraph authority is, in the opinion of the District Magistrate, Chief
Judicial Magistrate, Court of Session or High Court wanted for the pur-
pose of any investigation, inquiry, trial or other proceeding under this
Code, such Magistrate or Court may require the postal or telegraph
authority, as the case may bhe, to deliver the document, parcel or thing
to such person as the Magistrate or Court directs,

(2) If any such docuinent, parcel or thing is, in the opinion of any
other Magistrate, whether Executive or Judicial, or of any Commissioner

of Police or District Superintendent of Police, wanted for any such pur-
pose, he may require the postal or telegraph authority, as the ¢ase may be,
to cause search to be made for and to detain such document, parcel or
thing pending the order of a Chief Judicial Magistrate or Court under
sub-section (1).

B.—Search-warrants

93. (1) (a) Where any Court has reason to believe that a person to
whom a summons or order under section 891 or a requisition under sub-
section (l) of section 92 has been, or might be, addressed, will not or
would not produce the document or thing as required by such summons
or requisition, or

(b) wheréd such document or thing is not known to the Court to be
in the possession of any person, or

(c) where the Court considers that the purposes of any inquiry, trial
or other proceeding under this Code will be served by a general search
or inspection, '

it may issue a search-warrant; and the person to whem such warrant
is directed, may search or inspect in accordance therewith and the pro-
visions hereinafter contained.

 (2) The Court may, if it thinks fit, specify in the warrant the parti-
cular place or part thereof to which only the search or inspection shall
extend; and the person charged with the execution of such warrant shall
then search or inspect only the place or part so specified.

(3) Nothing contamed in this section shall authorise any Magistrate
other than a District Maglstrate or Chief Judicial Magistrate to grant

10

s

20

3G

a warrant to search for a document, parcel or other thing in the custody 33

of the postal or telegraph authority.

94. (1) If a District Magistrate, Sub- divisiona} Maglstrate or Magls-
trate of the first class, upon information and after such inquiry ‘ as he
thinks necessary, has reason to believe that any place is used for the de-

posit or sale of stolen property, or for the deposit, cale or production of 40

any objectionable article to which this section applies, or that any such
objectionable article is deposited in any place, he may by his warrant
authorise any police officer above the rank of a constable—

(a) to enter, with such assistance as may be required, such

vlace,

(b) to search the same in the manner specified in the warrant,

45
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. (c¢) to take possession of any property or article therein found
wh'lch he reasonably suspects to be stolen property or objectionable
article to which this section applies,

(d) to convey such property or article before a Magistrate, or

5 to ggard the same on the spot until the offender is taken before a
Magistrate, or otherwise to dispose of it in some place of safety,

(e} to take into custody and carry before a Magistrate every
person found in such place who appears to have been privy to the
deposit, sale or production of any such property or article knowing

1o or having reasonable cause to suspect it to be stolen property or, as
the case may be, objectionable article to which this section applies.

(2) The objectionable articles to which this section applies are—

(a) counterfeit coin;

(b) pieces of metal made in contravention of the Metal Tokens
1of 1889, IS Act, 1889, or brought into'India in contravention of any notification
for the time being in force under section 11 of the Customs Act,

52 of 1962, 1962;

(¢) counterfeit currency note; counterfejt stamps;

Ao I

(d) forged documents;

20 (e} false seals;

(f) obscene objects referred to in section 292 of the Indian
45 of 1860. . Penal Code;

(g) instruments or materials used for the production of any of
the articles mentioned in clauses (¢) to (f).
]

25 95, (1) Where—

{a) any newspaper, or book, or

(b) any document,

wherever printed, appears to the State Government to contain any

# * * ¥ -
30 matter the publication. of which is punishable under section 124A or
section 153A or section 153B or section 292 or section 293 or section

45 of 1860. 295A of the Indian Penal Code, the State Government may, by notifica-
tion, stating the grounds of its opinion, declare every copy of the issue
of the newspaper containing such matter, and every copy of such book

45 or other document to be forfeited to Government, and thereupon any
police officer may seize the same wherever found in India and any
Magistrate may by warrant authorise any police officer not below the
rank of sub-inspector to enter upon and search for the same in any
premises where any cc 1y of such issue or any such book or other docu-

40 ment may be or may be reasonably suspected to be.

(2) In this section and in section 96,—

(a) “newspaper”’ and “book” have the same meaning as in the
Press and Registration of Books Act, 1867;

(b) “document” includes any painting, drawing or photograph,
or other visible representation.

25 of 1867,

45
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(3) No order passed or action taken under this section shall be called
in question in any Court otherwise than in accordance with the provi-
stons of section 96.

95. (I) Any person having any interest in any newspaper, book or
other document, in respect of which a declaration of forfeiture has been

made under section 95, may, within two montiis trom the date of publica-
. . . A —
tion in the Official Gazette of such declaration, apply to the High Court to

e "~ "

set aside such declaration on the ground that the issue of the news-
— . .

paper, or the book or other document, in respect of which the declara-

. . . . e

tion was made, did not contain any such matter as is referred to in sub-

secuon (1) of section 95.

(2) Every such application shall, where the High Court consists of
three or more Judges, be heard and determined by a Special Bench of
the High Court composed of three Judges and where the High Court
consists of less than three Judges, such Special Bench shall be composed
of all the Judges of that High Court.

(3) On the hearing of any such application with reference to any
newspaper, any copy of such newspaper may be given in evidence in
aid of the proof of the nature or tendency of the words, signs or visible
representations contained in such newspaper, in respect of which the

declaration of forfeiture was made.
L.

(4) The High Court shall, if it is not satisfied that the issue of the
newspaper, or the book or other document, in respect of which the ap-

‘plication has been made, contained any such matter as is referred to in

sub-section '(I) of section 95, set aside the -declaration of forfeit:uive.
9

(3) Where there is a difference of opinion-among the Judges forming
the Special Bench, the decision shall be in accordance with the opinion
of the majority of those Judges.

97. If any District Magistrate, Sub-divisional Magistrate or Magistrate
of the first class has reason to believe that any person is confined under
such circumstances that the confinement amounts to an offence, he may
issue a search-warrant, and the person to whom such warrant is directed
may search for the person so confined; and such search shall be made
in accordance therewith, and the person, if found, shall be immediately
iaken before a Magistrate, who shall make such order as in the circum-
stances of the case seems proper.’

98.: Upon complaint' made on oath of the abduction or unlawful deten-
tion of a woman, or a female child under the age of eighteen years, for
any unlawful purpose,” a District Magistrate, Sub-divisional Magistrate
or Magistrate of the first class may make an order for the immediate
restoration of such woman to her liberty, or of such female child to her
husband, parent, guardian or other person having the lawful charge of
such child, and may compel compliance with such order, using such
force as may be necessary.

C.—General provisions relating to searches .-
99. The provisions of sections 38, 70, 72, 74, 77, 78 and 79 shall, so

far as may be, apply to all search-warrants
section 94, section 95 or section 97.

_ R — .
Issued under section 93,
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100. (1. ) Whenever any place liable to search or inspection under this Persons
Chapter is closed, any person residing in, or being in charge of, such incharge
place, shall, on demand of the officer or other person executing the war. ©°f closed
rant, and on production of the warrant, allow him free ingress thereto, PFrace to

$ and afford all reasonable facilities for a search therein. :éLorv:h

(2) If ingress into such place cannot be so obtained, the officer or
other person executing the warrant may proceed in the manner provid-
ed by sub-section (2) of section 47.

(3) Where any person in or about such place is reasonably suspected

10 of concealing about his person any article for which search should be
made, such person may be searched and if such person is a woman, the
search shall be made by another woman with strict regard to decency.

(4) Before making a search under this Chapter, the officer or other
—
person about to make it shall call upon two or more independent and

R
15 respectable inhabitants of the locality in which the place to be searched
is situate or of any other locality if no such inhabitant of the said locality

L .. . _.__ - .. _ . _______________ ___. _J
is available or is willing to be a witness to the search, to attend and

witness the search and may jssue an order in writing to them or any of
. them so to do.

20 (5) The search shall be made in their presence, and a list of all things

seized in the course of such search and of the places in which they are

respectively found shall be prepared by such officer or other person and

signed by such witnesses; but no person witnessing a search under this

section shall be required to attend the Court as a witness of the search
25 unless specially summoned by it.

(6) The occupant of the place searched, or some person in his behalf,

S
shall, in every instance, be permitted to attend during the search, and
a copy of the list prepared under this section, signed by the said wit-
nesses, shall be delivered to such occupant or person.

30 (7) When ény pérson is searched under sub-section (3), * * a list

of ‘all things taken possession of shall be prepared, and a copy thereof
shall be delivered to such person. '

(8) Any person who, without reasonable cause, refuses or neglects

to attend and witness a search under this section, when called upon to
35 do so by an order in writing delivered or tendered to him, shall be
deemed to have committed an offence under section 187 of the Indian
45 of 1360. Penal Code.

101. When, in the execution of a search-warrant at any place beyond Disposal

the local jurisdiction of the Court which issued the same, any of the ?j::;nlg:

40 things for which search is made, are found, such things, together with ...\
the list of the same prepared under the provisions hereinafter contained, beyond
shall be immediately taken before the Court issuing the warrant, unless jurisdic-
such place is nearer to the Magistrate having jurisdiction therein than tion,
to such Court, in which case the list and things shall be immediately

45 taken before such Magistrate; and. unless there be good cause to the
contrary, such Magistrate shall make an order authorising them to be
taken to such Court.
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D.—Miscellaneous

102. (1) Any police officer may seize any property which may be

——
alleged or suspected to have been stolen, or which may be found under
circumstances which create suspicion of the commission of any offence.

(2) Such police officer, if subordinate to the officer in charge of a
police station, shall forthwith report the seizure to that officer.
103. Any Magistrate may direct a search to be made in his presence

of ;I-l; place for the search of which he is competent to issue a search-
warrant.

104. Any Court may, if it thinks fit, impound any document or thing
produced before it under this Code.

103. (1) Where a Court in the territories to which this Code extends
(hereafter in this section referred to as the said territories) desircs that—

(a) a2 summons to an accused person, or
(b) a warrant for the arrest of an accused person, or

(c) a summons to any person requiring him to attend and pro-
duce a document or other thing, or to produce it, or

(d) a search-warrant,

issued by it shall be served or executed at any place within the local
jurisdiction of a Court in any State or area in India outside the said
territories, it may send such summons or warrant in duplicate by post
cr otherwise, to the presiding officer of that Court to be served or exe-
cuted; and where any summons referred to in clause (¢) or clause (c)
has been so served, the provisions of section 68 shall apply in relation to

such summons as if the presiding officer of the Court to whom it is sent
were a Magistrate in the said territories.

(2) Where a Court in the said territories has received for service or
execution—

(a) a summons to an accused person, or

(b) a warrant for the arrest of an accused person, or

(c) a summons to any person requiring him to attend and pro-
duce a document or other thing or to produce it, or

(d) a search-warrant,

issued by a Court in any State or area in India outside the said terri-
tories, it shall cause the same to be served or executed as if it were a
summons or warrant received by it from another Court in the said ter-
ritories for service or execution within its local jurisdiction; and where—

(i) a warrant of arrest has been executed, the person arrested
shall, so far as possible, be dealt with in accordance with the pro-

cedure prescribed by sections 80 and 81,
[ L} ——
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(i) a search-warrant has been executed, the things found in
the search shall, so far as possible, be dealt with in accordance with
the procedure prescribed by section 101,

<
CHAPTER VIII
s SECURITY FOR KEEPING THE PEACE AND FOR GOOD BEHAVIOUR
106. (I) When a Court of Session or * Court of a Magistrate of the

—
first class convicts a person of any of the offences specified in sub-section
(2) or of abetting any such offence and is of opinion that it is necessary
to take security from such person for keeping the peace, the Court may,

10 a2t the time of passing sentence on such person, order him to execute

a bond, with or without sureties, for keeping the peace for such period,
not exceeding three years, as it thinks fit.

(2) The offences referred to in sub-section (1) are—
(a) any offence punishable under Chapter VIII of the Indian

15 Penal Code, other than an offence punishable under section 153A or
section 133B er section 154 thereof; -
(b) any offence which consists of, or includes, assault or using
eriminal force or committing mischief;
(c) any offence of criminal intimidation;
20 (d) any other offence which caused, or was intended or knewn

to be likely to cause, a breach of the peace.
(3) If the conviction s set aside on appeal or otherwise, the bond
so executed shall become void.
(4) An order under this section may also be made by an Appellate
25 Court or by a Court when exercising its powers of revision.

T—
107. (1) When an Executive Magistrate receives information that

anﬁson is likely to commit a breach of the peace or disturb the pub-
lic tranquillity or to do any wrongful act that may probably occasion
a breach of the peace or disturb the public tranquillity and is of opinion
that there is sufficient ground for proceeding, he may, in the manner
hereinafter provided, require such person to show cause why he should
not be ordered to execute a bond, with or without sureties, for keeping
the peace for such period, not exceeding one year, as the Magistrate
thinks fit.

(2) Proceedings under this section may be taken before any Execu-
tive Magistrate when either the place where the breach of the peace
or disturbance is apprehended is within his local jurisdiction or there is
within such jurisdiction a person who is likely to commit a breach of
the peace or disturb the public tranquillity or to do any wrongful act as
aforesaid beyond such jurisdiction.

108. (1) When a Judicial Magistrate of the first class receives infor-

mation that there is within his local jurisdiction any person who, within

or without such jurisdiction,—
(i) either orally or in writing or in any other manner, inten-

tionally disseminates or attempts to disseminate or abets the dis-
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section 124A or section 153A or section 153B or section 295A of
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(b) any matter concerning s Judge acting or purporting fo

act in the dischavge of his official duties which amounts to crimi-

nal intimidation or defamation under the Indian Penal Code,

(it) makes, produces, publishes or keeps for sale, imports, ex-
ports, conveys, sells, lets to hire, distributes, publicly exhibits or in
any other manner puts into circulation any obscene matter such as
is referred to in section 292 of the Indian Penal Code,

and the Magistrate is of opinion that there is sufficient ground for pro-
ceeding, the Magistrate may, in the manner hereinafter provided, require
such person to show cause why he should not be ordered to execute a
bond, with or without sureties, for his good behaviour for such period,
not exceeding one year, as the Magistrate thinks fit. ¢

(2) No proceedings shall be taken under this section against the
editor, proprietor, printer or publisher of any publication registered
under, and edited, printed and published in conformity with, the rules
Iaid down in the Press and Registration of Books Act, 1967, with refer-
ence to any matter contained in such publication except by the order
or under the authority of the State Government or some officer em-
powered by the State Government in this behalf.

109. When a Judicial Magistrate of the first class receives information *

that there is within his local jurisdiction a person taking precautions
to conceal his presence and that there is reason to believe that he is
doing so with a view to committing a cognizable offence, *** the Magis-

trate may, in the manner hereinafter provided, require such person to
show cause why he should not be ordered to execute a bond, with or

IO

15

20

25

without sureties, for his good behaviour for such period, not exceed-i;E _

one vear, as the Magistrate thinks fit.

110, When a Judicial Magistrate of the first class receives information
that there is within his local jurisdiction a person who—

(a) is by hahit a robber, house-breaker, thief, or forger, or

(b) is by habit a receiver of stolen property knowing the same

to have been stolen, or

(c) habitually protects or harbours thieves, or aids in the con-
cealment or disposal of stolen property, or

(d) habitually commits, or attempts {0 commit, or abets the
commission of, the offence of kidnapping, abduction, extortion, cheat-
ing or mischielf, or any offence punishable under Chapter XII of the
Indian Penal Code, or under section 483A, section 489B, section
489C or csection 439D of that Code, or

(e) habitually commits, or attempts to commit, or abets the
commission of, offences, involving a breach of the peace, or

(f) habitually commits, or attempts to commit, or abets the com-
Imission of—

(i) any offence under one or more of the following Acts,
namely: —

(a) the Drugs and Cosmetics Act, 1940;
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(b) the Foreign Exchange Regulation Act, 1947,
(c) the Employees’ Provident Funds Act, 1952;
(d) the Prevention of Food Adulteration Act, 1954;
(e) the Essential Commodities Act, 1955;
(f) the Untouchability (Offences) Act, 1955;
(9) the Customs Act, 1962; or
(i) any offence punishable under any olher law providing

for the prevention of hoarding or profiteering or of adulteration
of food or drugs or of corruption, or

{9) 1s so desperate and dangerous as to render his being at
large without security hazardous to the community,

such Magistrate may, in the manner hereinaiter provided, require such
person to show cause why he should not be ordered to execuie a bond,
with sureties, for his good behaviour for such period, not exceeding
three years, as the Magistrate thinks fit.

111, When a Magistrate acting under section 107, section 108, section Order to

AR # L - ] L ]
108 or section 110, deems it necessary to require any person to show Pe made.

cause under suczx_séction, he shall make an order in writing, setting forth
the substance of the information received, the amount of tne bond to be
executed, the term for which it is to be in force, and the number, char-
acter and class of sureties (i any) required.

112. If the person in respect of whom such order is made is present Procedure

, e . . o in respect

in court, it shall be read over to him, or, if he so uesues, the substance of person

thereof shall be explained to him. present in
Court,

113, If such person is not present in Court, the Magistrate shall issue Summons

PERSCRRL . N N .
a summons requiring him to appear, or, when such person is in custody, i’:armnt

a warrant directing the officer in whose custody he s to bring him ; case of

before the Court; person
not so

Provided that whenever it appears to such Magistrate, upon the re- ,.ocant,
port of a police ollicer or upon other information (iue substance of
which report or information shall be recorded by the Magistrate), that
there is reason to fear the comumission of a breach of the peace, and that
such breach of the peace cannot be prevented otherwise than by the
jmmediate arrest of such person, the Magistrate may 2 any time issue

a warrant for his arrest,

114. Every summons or warrant issued under section 113 shall be Copy ot
. s order to
ction 111, and such

] .
accompanied by a copy of the order made under se ACCOMm.
copy shall ke delivered by the officer serving or executing sucn Summons pany sur-
i i r arrested under, the samae. mons or
or warrant to the persen served with, o , worrank

115. The Magistrate may, if he sees sufficient cause, dispense with pywer to
y dispense
i yith per-

he should not be ordered to execute a bond for keeping the peace or for :;n alpe
good behaviour and may permit him to appear by a pleader. attendance
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116. (1) When an order under section 111 has been read or explained
under section 112 to a person present in Court, or when any person

. —— . . . . . . -
appears or is brought before a Magistrate in compliance with, or in execu
tion of, a summons or warrant, issued under section 113, the Magistrate

shall procecd to inquire into the truth of the information upon which

acticn has been taken, and to take such further evidence as may appear
necessary.

(2) Such inquiry shall be made, as nearly as may be practicable, in
the manner hercinafier prescribed for conducting trial and recording
evidence in summons cases.

(3) Pending the completion of the inquiry under sub-section (1)
the Magistrate, if he considers that immediate measures are hecessary
for the prevention of a breach of the peace or disturbance of the public
tranquillity or the commission of any offence or for the public safety,
may, for reasons to be recorded in writing, direct the person in respect
of whom the order under section 111 has been made to execute a bond,

with or without sureties, for keeping the peace or maintaining good
behaviour until the conclusion of the inquiry, and may detain him in

custody until such bond is executed or, in default of execution, until the
inquiry is concluded:

Provided that—

(a) no person against whom proceedings are not being taken
under section 108, section 109, or section 110 shall be directed to

m . . _
execute a bond ror maintauung good behaviour;

(b) the conditions of such bond, whether as to the amount
thereof or as to the provision of sureties or the number thereof or
the pecuniary extent of their liability, shall not be more onerous
than those specified in the order under section 111.

() For the purposes of this section the fact that a person is an habi-
tual offender or is so desperate and dangerous as to render his being at

large without security hazardous to the comrmunity may be proved by
evidence of general repute or otherwise.

(5) Where two or more persons have been associated together in the

matter under inguiry, they may be dealt with in the same or separate
inquiries as the Magistrate shall think just.

(6) The inquiry under this section shall be completed within a
period of six months from the date of its commencement, and if such
inquiry is- not so completed, the proceedings under this Chapter shall,
on the expiry of the said period, stand terminated unless, for special
reasons to be recorded in writing, the Magistrate otherwise directs:

Provided that where any person has been kept in detention pending
such inquiry, the proceeding against that person, unless terminated

earlier, shall stand terminated on the expiry of a period of six months
of such detention.

117. * If, upon such inquiry, it is proved that it is necessary for

keepnig the peace or maintaining good behaviour, as the case may be,
that the person in respect of whom the inquiry is made should execute

s bound, with or without sureties, the Magistrate shall make an order
accordingly:
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Provided that—

(a) no person shall be ordered to give security of a nature dif-
ferent from, or of an amount larger than, or for a period longer
than, that specified in the order made under section 111;

5 (b) the amount of every bond shall be fixed with due regard
to the circumstances of the case and shall not be excessive;

(¢) when the person in respect of whom the inquiry is made
is a minor, the bond shall be executed only by his sureties.
* *® * x *

118. If, on an inquiry under section 116, it is not proved that it is

10 necessary for keeping the peace or mainiaining good behaviour, as the
case may be, that the person in respect of whom the inguiry is made,
should execute a bond, the Magistrate shall make an entry on the record
to that effect, and if such person is in custody only for the purposes of
the inquiry, shall release him, or, if such person is not in custody, shall

15 discharge him.

119. (1) If any person, in respect of whom an order requiring security
is made under section 106 or section 117, is, at the time such order is

made, sentenced to, or undergoing a sentence of, imprisonment, the
period for which such security is required shall commence on the ex-
20 piration of such sentence.

(2) In other cases such period shall commence on the date of such
order unless the Magistrate, for sufficient reason, fixes a later date.

120. The bond to be executed by any such person shall bind him to

keeﬁle peace or to be of good behaviour, as the case may be, and in the

25 latter case the commission or attempt to commit, or the abeiment
of, any offence punishable with imprisonment, wherever it may be com-
mitted, is a breach of the bond.

121, (1) A Magistrate may refuse to accept any surety offered, or

may-?eject any surety previously accepted by him or his predecessor

30 under this Chapter on the ground that such surety is an unfit person for
the purposes of the bond:

Provided that, before so refusing fo accept or rejecting any such
surety, he shall either himself hold an inquiry on oath into the fitness
of the surety, or cause such inquiry to be held and a report to be made

3§ thereon by a Magistrate subordinate to him.

(2) Such Magistrate shall, before holding the inquiry, give reasonable
notice to the surety and to the person by whom the surety was offered
and shall, in making the inquiry, record the substance of the evidence
adduced before him.

40 (3) If the Magistrate is satisfied, after considering the evidence so
adduced either before him or before a Magistrate deputed under sub-
section (1), and the report of such Magistrate (if any), that the surety
is an unfit person for the purposes of the bond, he shall make an order
refusing to accept or rejecting, as the case may be, such surety and

45 recording his reasons for so doing:

Provided that, before making an order rejecting any surety who has
previously been accepted, the Magisirate shall issue his summons or
warrant, as he thinks fit, and cause the person for whom the surety is
bound to appear or to be brought before him.
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122. (1) If any person ordered to give security under section 106 or

: s N .
secuon 117 does not give such security on or before the date on which

the period for which such securily is to be given commences, he shall,
except in the ca.e next heremnalter mentioned, be commitled to prisvil,
or, if he is already in prison, be detained in prison until such perivd
expires or until within such period he gives the security to the Court
or Magistrate who made the order requiring it.

(2) When such person has been ordered by a Magistrate to give
security for a period exceeding one year, such Magistrate snall, if such
person does not give such security as aforesaid, issue a warrant directing
him to be detamned in prison pending ihe orders ol the Sessions Judge

* * * * *

and the proceedings shall be laid, as soon as conveniently may be, before

such Court,

(3) Such Court, after examining such procecdings and requiring
from the Magistrate any further information or evidence which it thinks
necessary, and atter giving the concerned person a rcasonable opportu-

nity of being neara, may pass such order on the case us 1L Lunks hit:

rroviuea what tne period (if any) for which any person is imprison-
ed for failure to give security shall not exceed three years.

(4) If security has been required in the course of tue same pro-
cedding from two or more persons in respect of any one of whom the
proceedings are referred to the Sessions Judge * * under sub-
section (Z), such reference shall also include the case of any other
of such persons who has been ordered to give security, and the provisions
of sub-sections (2) and (3) shall, in that event, apply to the case of such
other person also, except that the period (uf any) rtor which he may be
imprisoned, shall not exceed the period for which he was ordered to
give security.

(5) A Sessions Judge may in his discretion transier any proceedings
laid before him under sub-section (2) or sub-section () to an Addi-
tional Sessions Judge or Assistant Sessions Judge and upon such transfer,
such Additional Sessions Judge or Assistant Sessions Judge may exer-
cise the powers of a Sessions Judge under this scclion in respect of such
proceedings.

(6) If the security is tendered to the officer in charge of the jail, he

shall forthwith refer the matter to the Court or Magistrate who made
the order, and shall await the orders of such Court or Magistrate,

(7) Imprisonment for failure to give security for keeping the peace
shall be simple,

(8) Imprisonment for failure to give security for good bcehaviour
shall, where the proceedings have been taken under section 108, be
simple, and, where the proceedings have been taken under seclion 109
or section 110, be rigorous or simple as the Court or Magistrate in each
case directs.

123. (1) Whenever the Chief Judicial Magistrate is of opinion that any

person imprisoned for failing to give security under this Chapter may
be released without hazard to the community or to any other person,
he may order such person to be discharged.
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(2) Whenever any person has been imprisoned for failing to give
security under this Chapter, the High Court or Court of session, or, where
the order was made by any other Court, the Chief Judicial Magistrate,
may * * make an order reducing the amount of the security or the num-

3 ber of sureties or the time for which security has been required.

(3} An order under sub-section (/) may direct the discharge of such

person either without conditions or upon any ¢onditions which such
person accepts:

Provided that any condition imposed shall cease to be operative

10 when the period for which such person was ordered to give security has
expired,

(4 The State Government may prescribe the conditions upon which
a conditional discharge may be made.

(5) If any condition upon which any person has been discharged is,
15 in the opinion of the Chief Judicial Magistrate by whom the order of

discharge was made or of his suecessor, not fulfilled, he may cancel the
same.

(6) When a conditional order of discharge has been cancelled under
sub-section (5), such person may be arrested by amny police officer with-
#0 out warrant, and shall thereupon be produced before the Chief Judicial

Maeglstrate.

(7) Unless such person gives security in accordance with the
terms of the original order for the unexpired portion of the term for
which he was in the first instance committed or ordered to be detained

25 (such portion being deemed to be a period equal to the period between
" the date of the breach of the conditions of discharge and the date on
which. excent for such conditional discharge, he would have been en-
= titled tn releace), the Chief Judicial Magistrate may remand such person

. -)‘p-_"-‘-‘ .
to prison to undergo such unexpired portion. '

o (8) A person remanded to prison under sub-section (7) shall. subject
to the provisions of section 122, he released at any time on giving secu-

rity in accordance with the terms of the original order for the unexpired
portion aforesaid to the Court or Magistrate by whom such order was
made, or to its or his successor.

35 (9) The High Court or Court of session may at any time, for sufficient

reasons to be recorded in writing, eancel any bond for keeping the peace

or for good behaviour exccuted under this Chapter by any order made

by it, and the Chief Judicial Magistrate may make such cancellation

where such bond was executed under this order, if any other Court in
40 his district.* *

(10) Any surety for the peaceable conduct or good behaviour of
:-mc';i‘,-}';::;'I persan ordered to execute a bond under this Chapter mav at
any time apply to the Court making such order to cancel the bond
and on such apnlication being made, the Court shall issue a summons

45 or warrant, as it thinks fit, requiring the person for whom such surety
is bound te appear or to be brought before it.

124. (1) When a person for whose appearance a summons or warrant
has been issued under the proviso to sub-section (3) of section 121 or
under sub-section (IM of section 123, appears or is brought bef;;é-the

50 Magistrate or Coumhe Magistramr Court shall cancel the bond
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exccuted by such person and shall order such person to give, for the un-
expired portion of the term of such bond, fresh security of the same
description as the original security.

(2) Every such order shall, for the purposes of sections 120 to 123

——— r
(both inclusive), be deemed to be an order made under section 106 or
"
section 117, as the case may be,
L]

CHAPTER IX

ORDER FOR MAINTENANCE OF WIVES, CHILDREN AND PARENTS

125. (1) If any person having sufficient means neglects or refuses to
maintain—

(2) his wife, unable to maintain herself, or

(b) his legitimate or illegitimate minor child, whether married
or not, unable to maintain itself, or :

(¢) his legitimate or illegitimate child (not being a married
daughter) who has attained majority, where such child is, by

reason of any physical or mental abnormality or injury umable to
maintain itself, or

(d) his father or mother, unable to maintain himself or herself,
a Magistrate of the first class may, upon proof of such neglect or refusal,
order such person to make a monthly allowance for the maintenance

exceeding five hundred rupees in the whole, as such Magistrate thinks
fit. and to pay the same to such person as the Magistrate may from time
to time direct:

Provided that the Magistrate may order the father of a minor female
child referred to in clause (b) to make such allowance, until she attains
her majority, if the Magistrate is satisfied that the husband of such
minor female child is not possessed of sufficient means,

Explanation—For the purposes of this sub-section,—

(a) “minor” means a person who, under the provisions of the In-
Indian Majority Act, 1875 is deemed not to have attained his majority;

(b) “wife” includes a woman who has been divorced by, or has
obtained a divorce from, her husband and has not remarried.

(2) Such allowance shall be payable from the date of the order, or,
if so ordered, from the date of the application for maintenance.

of his wife or such child, father or mother, at such monthly rate notI
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(3) If any person so ordered fails without sufficient cause to comply
with the order, any such Magistrate may, for every breach of the order,
issue a warrant for levying the amount due in the manner provided
for levying fines, and may sentence such person, for the whole or any
part of each month’s allowance remaining unpaid after the execution
of the warrant, to imprisonment for a term which may extend to one
month or until payment if soconer made:

Provided that no warrant shall be issued for the recovery of any
amount due under this section unless application be made to the Court
to levy such amount within a period of one year from the date on which
it became due:

Provided further that if such person offers to maintain his wife on
condition of her living with him, and she refuses to live with him, such
Magistrate may consider any grounds of refusal stated by her, and may
make an order under this section notwithstanding such offer, if he is
satisfied that there is just ground for so doing.

Explanation.—If a husband has contracted marriage with another
woman or keeps a mistress, it shall be considered to be just ground for
his wife's refusal to live with him.

(4) No wife shall be entitled to receive an allowance from her hus-
band under this section if she is living in adultery, or if, without any
sufficient reason, she refuses to live with her husband, or if they are living
separately by mutual consent.

(5) On proof that any wife in whose favour an order has been made
under this section is living in adultery, or that without sufficient reason
she refuses to live with her husband, * * * *
or that they are living separately by mutual consent, the Magistrate

shall cancel the order,

126. (1) Proceedings under section 125 may be taken against any

perﬁl in any district—

(a) where he is, or
(b) where he or his wife resides, or

(¢) whether he last raised with his wife, or as the case may
be, with the mother of the illegitimate child.

(2) All evidence in such proceedings shall be taken in the presence
of the husband, father, or child, as the case may be, or, when his personal
attendance is dispensed with, in the presence of his pleader, and shall
be recorded in the manner prescribed for summons-cases:

Provided that if the Magistrate is satisfied that the husband. father, or

Proce-
dure.
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Court, the Magistrate may procecd to hear and determine the ex parte
and any order so made may be sct aside for good cause shown on an
application made within three months from the date thereof subject to

" . . -
such terms including terms as to payment of costs to the opposite party
m‘__
as the Magistrate may think just and proper.
“

(3) The Court in dealing with applications under section 125 shall
_—

have power to make such order as to costs as may be just.
127. (I) On proof of a change in the circumstances of any person,
———
receiving, under section 125 a monthly allowance, or ordered under the
same section to pay a monthly allowance to his wife, child, father or
Sy
mother, as the case may be, the Magistrate may make such alteration in
the allowance as he thinks fit:

Provided that if he increases the allowance, the monthly rate of five
hundred rupees in the whole shall not be exceeded.

- N - 4
(2) Where it appears to the Magistrate that, in consequence of any
decision of a competent Civil Court, any order made under section 123

should be cancelled or varied, he shall cancel the order or, as the Case
may be, vary the same accordingly.

(3) Where any order has been made under section 126 in favour of
a woman who has been divorced by, or has obtained a divorce from, her
husband, the Magistrate shall, if he is satisfied that the woman has, after
the date of such order, re-married, cancel such order as from the date of
re-marriage. ‘

(4) At the time of making any decree for the recovery of any main-
tenance or dowry by any person, to whom a monthly allowance has
been ordercd to be paid under section 125, the Civil Court shall take into
account the sum which has been paid to, or recovered by, such person
as monthly allowance in pursuance of the said order.

128. A copy of the order of maintenance shall be given without pa'y-

ment to the person in whose favour it is made, or to his guardian, {f
any, or to the person to whom the allowance is to be paid; and such
order may be enfarced hy any Magistrate in any place where the person
against whom it is made may be, on such Magistrate being satisfied ae
to the identity of the parties and the non-payment of the allowance due.

CHAPTER X
MAINTENANCE OF PUBLIC ORDER AND TRANQUILLITY
A. —Unlawful assemblies

129. (1) Any Execcutive Magistrate or officer in charge of a police
station or, in the absenc~ of such officer in-charge, any police officer, not

below the rank of a sub-inspector, may command anyv unlawful assembly,

or any assembly of five or more persons likely to cause a disturbance of
the public peace, to disperse; and it shall thereupon be the duty of the
members of such assemhly to disperse accordingly.

(2) 1f. upon being so commanded, any = ich assembly dges not dis-

perse, or if. without being so commanded. it conducts itself in such a
manner 3§ to show a determination not to disperse. any Executive
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Magistrate or police officer referred to in sub-section (I), may proceed

to disperse such assembly by torce, and ma;?aquire the assistance of any
ma'le person, not being an officer or member of the armed forces and
acting as such, for the purpose of dispersing such assembly, and, if
5 hecessary, arresting and confining the persons who form part of it, in

:rdler to disperse such assembly or that they may be punished according
o law,

130. (I) If any such assembly cannot be otherwise dispersed, and

if it is Tecessary for the public security that it should be dispersed, the
O Executive Magistrate of the highest rank who is present may cause it
to be dispersed by the armed forces.

(2) Such Magistrate may require any officer in command of any
group of persons belonging to the armed forces to disperse the assembly
with the help of the armed forces under his command, and to arrest and

IS confine such persons forming part of it as the Magistrate may direct, or
as it may be necessary to arrest and confine in order to disperse the
assembly or to have them punished according to law.

(3) Every such officer of the armed forces shall obey such requisi-

tion in such manner as he thinks fit, but in so doing he shall use as

20 little force, and do as little injury to person and property, as may be

consistent with dispersing the assembly and arresting and detaining such
persons.

131. When the public security is manifestly endangered by any such
aSS;.rﬁTle and no Executive Magistrate can be communicated with, any
25 commissioned or gazetted officer of the armed forces may disperse such
assembly with the help of the armed forces under his command, and
may arrest and confine any persons forming part of it, in order to dis-
perse such assembly or that they may be punished according to law;
but if, while he is acting under this section, it becomes practicable for
30 him to communicate with an Executive Magistrate, he shall do so, and
shall thenceforward obey the instructions of the Magistrate, as to whe-
ther he shall or shall not continue such action.

132, (1) No prosecution against any person for any act purporting

to b:-done under section 129, section 130 or section 131 shall be institut-
Y A

35 ed in any Criminal Cour-t-l-e"xcept—

{(a) with the sanction of the Central Government where such
person is an officer or member of the armed forces;

(b) with the sanction of the State Government in any other
case.

40 (2) (a) No Executive Magistrate or police oflicer acting under any of
the said sections in good faith;

(b) no person doing any act in good faith in compliance with a requi-

sition under section 129 or section 130;
L] + EE——

(c) no officer of the armed forces acting under section 131 in good
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(d) no member of the armed forces doing any act in obedience to any
order which he was bound to obey,

shall be deemed to have thereby committed an offence.
(3) In this section and in the preceding sections of this Chapter,—

{a) the expression “armed forces” means the military, naval 4
and air forces, operating as land forces and includes any other
armed forces of the Union so operating;

(b) “officer”, in relation to the armed forces, means a person
commissioned, gazetted or in pay as an officer of the armed forces
and includes a ju.aior commissioned officer, a warrant officer, a petty 1o
officer, a non-con:missioned oflicer and a non-gazetted officer;

(c) “member”, in relation to the armed forces, means a person
in the armed forces other than an officer.

B.—Public nuisances

133. (1) Whenever a District Magistrate or a sub-divisional Magistrate rg
or-:m-y other Executive Magistrate specially empowered in this behalf by
the State Government, on receiving the report of a polic officer or other

information and on taking such evidence-(it any) as he thinks fi{, con-
siders—

(a) that any unlawful obstruction or nuisance should be remov- 20
ed from any public place or from any way, river or channel which
is or may be lawfully used by the public; or

(b) that the conduct of any trade or occupation, or the keeping
of any goods or merchandise, is injurious to the health or physical
comfort of the community, and that in consequence such trade or 25
occupation should be prohibited or regulated or such goods or mer-
chandise should be removed or the keeping thereof regulated; or

(¢) that the construction of any building, or, the disposal of
any substance, as is likely to occasion conflagration or explosion,
should be prevented or stopped; or 30

(d) that any building, tent or structure, or any tree is in such
a condition that it is likely to fall and thereby cause injury to per-
sons living or carrying on business in the neighbourhood or passing
by, and that in consequence the removal, repair or support of such
building, tent or structure, or the removal or support of such tree, 35
is necessary; or

(e) that any tank, well or excavation adjacent to any such way
or public place should be fenced in such manner as to prevent danger
arising to the public; or

(f) that any dangerous animal should be destroyed, confined 40
or otherwise disposed of,

such Magistrate may make a conditiona] order requiring the person
causing such obstruction or nuisance, or carrying on such trade or occu-
pation, or keeping any such goods or merchandise, or owning, possessing
or controlling such building, tent, structure, substance, tank, well or 45
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excavation, or owning or possessing such animal or tree, within a time
%o be fixed in the order—

(i) to remove such obstruction or nuisance; or

(it) to desist from carrying on, or to remove or regulate in such
5 manner as may be directed, such trade or occupation, or to remove
such goods or merchandise, or to regulate the keeping thereof in

such manner as may be directed; or

(it) to prevent or stop the construction of such building, or to
alter the disposal of such substance; or

1o (iv) to remove, repair or support such building, tent or struc-
ture, or to remove or support such trees; or

(v) to fence such tank; well or excavation; or

(vi) to destroy, confine or dispose of such dangerous animal in
the manner provided in the said order;

I5 or, if he objects so to do, to appear before himself or some other Exe-
cutive Magistrate subordinate to him at a time and place to be fixed by
the order, and show cause, in the manner hereinafter provided, why the
order should not be made ahsolute.

(2) No order duly made by a Magistrate under this section shall be
20 called in question in any Civil Court.

Explanation~—A “public place” includes also property belonging to
the State, camping grounds and grounds left unoccupied for sanitary or
recreative purposes.

134. (1) The order shall, if practicable, be served on the person against

. . . .
25 whom it is made, in the manner herein provided for service of a sum-
mons.

(2) If such order cannot be so served, it shall be notified by proclama-
tion, published in such manner as the State Government may, by rule,
direct. and a copy thereof shall be stuck up at such place or places as may

30 be fittest for conveying the information to such person.

135. The person against whom such order is made shall—
—

(¢) perform, within the time and in the manner specificd in the
order, the act directed thereby; or

(b) appear in accordance with such order and show cause against

35 the same.

136. If such person does not perform such act or appear and show

ca{use, he shall be liable to the penalty prescribed in that behalf in section
188 of the Indian Penal Code, and the order shall be made absolute.

137. (1) Where an order is made under section 133 for the purpose of

40 pr:v-e?lting obstruction, nuisance or danger to the public in the use of any

way, river, channel or place, the magistrate shall, on the appearance before
him of the person against whom the order was made, question him as to
whether he denies the existence of any publie right in respect of the way,
river, channe] or place, and if he does so, the Magistrate shall befare

i ction 138, inquire into the matter. mnade by
45 proceeding under se q b Furthor
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(2) 1f in such inquiry the Magistrate finds that there is any reliable
evidence in support of such denial, he shall stay the proceedings until
the matter of the existence of such right has been decided by a competent *

Court; and, if he finds that there is no such evidence, he shall proceed as
laid down in section 138. 5

(3) A persen who?s, on being questioned by the Magistrate under
sub-section (1), failed to deny the existence of a public right of the nature
therein referred to, or who, having made such denial, has failed to adduce
celiable evidence in support thereof, shall not in the subsequent proceed-
ings be permitted to make any such demnial, 10

138. (1) If the person against whom an order under section 133 is made

A . . L
appears and shows cause against the order, the Magistrate shall take
evidence in the matter as in a summons-case.

(2) If the Magistrate is satisfied that the order, either as originally
made or subject to such modification as he considers necessary, is reason- Is
able and p.oper, the order shall be made absolute without modification
or, as the case may be, with such modification.

(3) If the Magistrate is not so satisfied, no further proceedings shall
be taken in the case.

139.* The Magistrate may, for the purposes of an inquiry under 20

kY
section 137 or section 138—
L Y W

(a) direct a local investigation to be made by such person as he
thinks fit; or

(b) summon and examine an expert.

140. (1) Where the Magistrate directs a local investigation by any 25
person under section 139, the Magistrate may— '

(2) furnish sucii person with such written instructions as may
seem necessary for his guidance;

(b) declare by whom the whole or any part of the necessary
expenses of the local investigation shall be paid. 30

(2) The report of such person may be read as evidence in the case.

(3) Where the Magistrate summons and examines an expert under
section 139, the Magistrate may direct by whom the costs of such sum-

moning and examination shall be paid.
141. (1) When an order has been made absolute under section 136 or 35
secuon 138, the Magistrate shall give notice of the same to the person

against whoin the order was made, and shall further require him to per-
form the act directed by the order within a time to be fixed in the notice,
and inform him that, in case of disobedience, he will be liable to the pen-
alty provided by section 188 of the Indian Penal Code.

(2) If such act is not performed within the time fixed, the Magistrate
may cause it to be performed, and may recover the costs of performing
it, either by the sale of any building, goods or other property removed by
his order, or by the distress and sale of any other movable property of

pation,son within or without such Magistrate’s local jurisdiction and if
or controroperty is without such jurisdiction, the order shall authorise

40 45 of 1860,
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its att.acl‘lmfentl; and sale when endorsed by the Magistrate within whose
local jurisdiction the property to be attached is found.

. (3) No suit shall lie in respect of anything done in good faith under
this section.

5 142, (I) If a Magistrate making an order under section 133 considers

dm———
Fh?t immediate measures should be taken to prevent imrnin:e-r'x-t-danger or
Injury of a serious kind to the public, he may issue such an injunction
to the person against whom the order was made, as is required to obviate
or prevent such danger or injury pending the determination of the matter,

10 (2) In default of such person forthwith obeying such injunction, the

Magistrate may himself use, or cause to be used, such means as he thinks
fit to obviate such danger or to prevent such injury.

(3) No suit shall lie in respect of anything done in good faith by a
Magistrate under this section,

1S 143. A District Magistrate or sub-divisional Magistrate, or any other

Executive Magistrate empowered by the State Government or the Dis-
trict Magistrate in this behalf, may order any person not to repeat or
continue a public nuisance, as defined in the Indian Penal Code, or any
special or local law.

20 C.—Urgent cases of nuisance or apprehended danger
-

144. (/) In ca<es where, in the opinion of a District Magistrate, a Sub-

divisional Magistrate or any other Executive Magistrate specially em-
powered by the State Government in this behalf, there is sufficient ground
for proceeding under this section and immediate prevention or speedy
25 remedy is desirable, such Magistrate may, by a written order stating the
material facts of the case and served in the manner provided by section
134, direct any person to abstain from a certain act or to take certain

order with respect to certain property in his possession or under his
management, if such Magistrate considers that such direction is likely to

30 prevent, or tends to prevent, obstruction, annoyance or injury to any per-
son lawfully employed, or danger to human life, health or safety, or a
disturbance of the public tranquillity, or a riot, or an affray.

(2) An order under this section may, in cases of emergency or in cases
where the circumstances do not admit of the serving in due time of a notice
35 upon the person against whom the order is directed, be passed ex parte.

(3) An order under this section may be directed to a particular indivi-
dual, or to persons residing in a particular place or area, or to the public
generally when frequenting or visiting a particular place or area.

(4) No order under this section shall remain in force for more than

40 two months from the making thereof:

Provided that, if the State Government considers it necessary so to do
for preventing danger to human life, health or safety or for preventing a
riot or any affray, it may, by notification, direct that an order made by
a Magistrate under this section shall remain in force for such further
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period not exceeding six months from the date on which the order made
by the Magistrate would have, but for such order, expired, as it may
specify in the said notification.

(5) Any Magistrate may, either on his own motion or on the applica-
tion of any person aggrieved, rescind or alter any order made under this 5
section, by himself or any Magistrate subordinate to him or by his prede-
cessor-in-office.

(6) The State Government may, either on its own motion or on the
application of any person aggrieved, rescind or alter any order made by it
under the proviso to sub-section (4). 10

(7) Where an application under sub-section (5) or sub-tection (6) 1s
received, the Magistrate, or the State Government, as the case may be,
shall afford to the applicant an early opportunity of appearing before him
or it, either in person or by pleader and showing cause against the order;
and if the Magistrate or the State Government, as the case may be, rejects 14
the application wholly or in part, he or it shall record in writing the
reasons for so doing.

D.—Disputes as to immovable property

145. (J) Whenever an Executive Magistrate is catisfied from a report
of a police officer or upon other information that a dispute likely to cause 20

a breach of the-peace exists concerning any land or water or the boun-
daries thereof, within his local jurisdiction, he shall make an order in
writing, stating the grounds of his being so satisfied, and requiring the
parties concerned in such dispute to attend his Court in person or by
pleader, on a specified date and time, and to put in written statement of 25
their respective claims as respects the fact of actual possession of the
subject of dispute.

(2) For the purposes of this section, the expression “land or water”
includes buildings, markets, fisheries, crops or other produce of land, and

the rents or profits of any such property. 30

(3) A copy of the orcer shall be served in the manner provided by this
Code for the service of 2 summons upon such person or persons as the
Magistrate may direct, and at least one copy shall be published by being
affixed to some conspicuous place at or near the subject of dispute.

(49) The Magistrate shall then, without reference to the merils or the 38
claims of any of the parties to a right to possess the subject of dispute,
peruse the statements so put in, hear the parties, receive all such evidence
as may be produced by them, take such further evidence, if any, as he
thinks necessary. and, if possible, decide whether any and which of the
parties was, at the date of the order made by him under sub-section (1). 40
in possession of the subject of dispute;
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Provided that if it appears to the Magistrate that any party has been
forcibly and wrongfully dispossessed within two months next before the
date on which the report of a police officer or other information was re-
ceived by the Magistrate, or after that date and before the date of his

5 order under sub-section (1), he may treat the party so dispossessed as if
that party had been in possession on the date of his order under sub-
section (7).

(5) Nothing in this section shall preclude any party so required to

attend, or any other person interested, from showing that no such dispute

10 as aforesaid exists or has existed; and in such case the Magistrate shall

cancel his said order, and all further proceedings thereon shall be stayed,

but, subject to such cancellation, the order of the Magistrate under sub-
section (1) shall be final.

(6) (a) If the Magistrate decides that one of the parties was, or should

15 under the proviso to sub-section (4) be treated as being, in such possession

of the said subject, he shall issue an order declaring such party to be enti-

tled to possession thereof until evicted therefrom in due course of law,

and forbidding all disturbance of such possession until such eviction; and

when he proceeds under the proviso to sub-section (4), may restore to
20 possession the party forcibly and wrongfully dispossessed.

(b) The order made under this sub-section shall be served and pub-

lished in the manner laid down in sub-section (3).

(7) When any party to any such proceeding dies, the Magistrate may
cause the legal representative of the deceased party to be made a party to
25 the proceeding and shall thereupon continue the inquiry, and if any ques-
tion arises as to who the legal representative of a deceased party for the
purposes of such proceeding is, all persons claiming to be representatives

of the deceased party shall be made parties thereto.

(8) If the Magistrate is of opinion that any crop or other produce of

30 the property, the subject of dispute in a proceeding under this section

pending before him, is subject to speedy and natural decay, he may make

an order for the proper custody or sale of such property, and, upon the

completion of the inquiry, shall make such order for the disposal of such
property, or the sale-proceeds thereof, as he thinks fit.

(9) The Magistrate may, if he thinks fit, at any stage of the proceed-
ings under this section, on the application of either party, issue a sum-
mons to any witness directing him to attend or to produce any document

35

or thing.

(10) Nothing in this section shall be deemed to be in derogation of the
ion 107.

40 Powers of the Magistrate to proceed under sect
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Fewer to 146. (/) If the Magistrate at any time after making the order under
J‘::ta;tf‘ sub- o, 5 Section (1) of section ﬁ considers the case to be one of emergency,
dispute or if he decides that none of the parties was then in such possession as
zgg;‘;’n is referred to in section-}f,_or if he is unable to satisfy himself as to
receiver, Which of them was then in such possession of the subject of dispute, he 4
may attach the subject of dispute until a competent court has determined
the rights of the parties thereto with regard to the person entitled to the

rossession thereof:

Provided that such Magistrate may withdraw the attachment at any
time if he is satisfied that there is no longer any likelihood of breach of ;o
the peace with regard to the subject of dispute.

(2) When the Magistrate attaches the subject of dispute, he may, if
no receiver in relation to such subject of dispute has been appointed by
any Civil Court, make such arrangements as he considers proper for look-
ing after the property or if he thinks fit, appoint a receiver thereof, who ;¢
thall have, subject to the contro]l of the Magistrate, all the powers of a

receiver appointed under the Code of Civil Procedure, 1908: 5 of 1308

Provided that in the event of a receiver being subsequently appointed
in relation to the subject of dispute by any Civil Court, the Magistrate—

(a) shall order the receiver appointed by him to hand over the 20
possession of 4he subject of dispute to the receiver appointed by the
Civil Court and shall thereafter discharge the receiver appointed by
him;

(b) may make such other incidental or consequential orders as

may be just. 25
Disgpute 147. (/) Whenever an Executive Magistrate is satisfied from the report
COrL.cern- ——— . . . \ ——
ing right of a police officer or upon other information, that a dispute likely to cause

?f ‘-J;-e of a breach of the peace exists regarding any alleged right of user of any
ang or

water. land or water within his local jurisdiction, whether such right be claimed

as an easement or otherwise, he shall make an order in writing, stating 30
the grounds of his being so satisfied and requiring the parties concerned
in such dispute to attend his Court in person or by pleéder on a specified
date and time and to put in written statements of their respective claims.

Explanation.—The expression “land or water” has the meaning given

tc it in sub-section (2) of section 145. 35
T
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(2) The Magistrate shall then peruse the statements so put in, hear
tbe parties, receive all such evidence as may be produced by them respec-
tively, consider the effect of such evidence, take such further evidence, if
any, as he thinks necessary and, if possible, decide whether such right

exists; and the provisions of section 145 shall, so far as may be, apply
. . ) S
in the case of such inquiry.

(3) If it appears to such Magistrate that such rights exist, he may make
an order prohibiting any interference with the exercise of such right,
including, in a proper case, an order for the removal of any obstruction
in the exercise of any such right:

Provided that no such order shall be made where the right is exercis-
able at all times of the year, unless such right has been exercised within
three months next before the receipt under sub-section (7) of the report

of a police officer or other information leading to the institution of the

b e ]

inquiry, or where the right is exercisable only at particular seasons or on
particular occasions, unless the right has been exercised during the last
of such seasons or on the last of such occasions before such receipt.

(4) When in any proceedings commenced under sub-section (/) of
—
section 145 the Magistrate finds that the dispute is as regards an alleged
"

right of user of land or water, he may, after recording his reasons, con-
tinue with the proceedings as if they had been commenced under sub-
section (/) of section 147;

and when in any proceedings commenced under sub-section (1) of
section 147 the Magistrate finds that the dispute should be dealt with
under section 145, he may, after recording his reasons, continue with the
proceedings as if they had been commenced under sub-section (1) of

section 145.
IR
148. (I) Whenever a local inquiry is necessary for the purposes of sec-

tion 145, section 146 or section 147, a District Magistrate or Sub-divisional
Magistrate may depute any Magistrate subordinate to him to make the
inquiry, and may furnish him with such written instructions as may seem
necessary for his guidance, and may declare by whom the whole or any
part of the necessary expenses of the inquiry shall be paid.

(2) The report of the person so deputed may be read as evidence in
the case.

(3) When any costs have been incurred by any party to a proceeding
under section 145, section 146 or section 147, the Magistrate passing a deci-

sion may direc.t_l;y whom such costs shall be paid, whether by such party
or by any other party to the proceeding, and whether in whole or in part
or proportion and such costs may include any expenses incurred in respect
of witnesses and of pleaders’ fees, which the Court may consider reason-

able.
CHAPTER XI
PREVENTIVE ACTION OF THE POLICE
149. Every police officer may interpose for the purpose of preventing,
andT;Fall, to the best of his ability, prevent, the commission of any cogni-

zable offence.
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150. Every palice officer receiving information of a design to commit

—
any cognizable offence shall communicate such information to the police
officer to whom he is subordinate, and to any other officer whose duty it is
to prevent or take cognizance of the commission of any such offence.

151. (1) A police officer knowing of a design to commit any cognizable ¢
-_—

offence may arrest, without orders from a Magistrate and without a
warrant, the person so designing, if it appears to such officer that the
commission of the offence cannot be otherwise prevented.

(2) The provisions of this Code relating to the arrest of a person by a
police officer without a warrant and his release on bail shall, as far as

10
may be, apply to a person arrested under sub-section ().

152. A police officer may of his own authority interpose to prevent any

inju?}-r- attempted to be committed in his view to any public property,
movable or immovable, or the removal or injury of any public landmark
or buoy or other mark used for navigation. 15
153. (1) Any officer in charge of a police station may, without a

Warr‘Tn't, enter any place within the limits of such station for the purpose

of inspecting or searching for any weights or measures or instruments
for weighing, used or kept therein, whenever he has reason to believe
that there are in such place any weights, measures or instruments for .,
weighing which are false.

(2) If he finds in such place any weights, measures or instruments for
weighing which are false, he may seize the same, and shall forthwith give
information of such seizure to a Magistrate having jurisdiction.

CHAPTER XII 25
INFORMATION TO THE POLICE AND THEIR POWERS TO INVESTIGATE

154. (1) Every information relating to the commission of a cognizable

oﬂeﬁ if given orally to an officer in charge of a police station, shall
be reduced to writing by him or under his direction, and be read over
to the informant; and every such information, whether given in writing
or reduced to writing as aforesaid, shall be signed by the person giving
it, and the substance thereof shall be entered in a book to be kept by
such officer in such form as the State Government may prescribe in
this behalf.

30

(2) A copy of the information as recorded under sub-section (I) shall

35
be given forthwith, free of cost, to the informant

155. (1) When information is given to an officer in charge of a police
station of the commission within the limits of such station of a non-
cognizable offence, he shall enter or cause to be entered the substance of
the information in a book to be kept by such officer in such form as the

State Government may prescribe in this behalf, and refer the informant
to the Magistrate.

40
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(2) No police officer shall investigate a non-cognizable case without

the order of a Magistrate having power to try such case or commit the
case for trial.

(3) J'Xny police officer receiving such order may exercise the same
powers In respect of the investigation (except the power to arrest with-

out warrant) as an officer in charge of a police station may exercise in
a cognizable case.

(4) Where a case relates to two or more offences of which at least

one Is cognizable, the case shall be deemed to be a cognizable case, not-
withstanding that the other offences are non-cognizable.

156. (I) Any officer in charge of a police station may, without the

order of a Magistrate, investigate any cognizable case which a Court .

having jurisdiction over the local area within the limits of such station

would have power to inquire into or try under the provisions of Chap-
ter XIII.

(2) No proceeding of a police officer in any such case shall at any
stage be called in question on the ground that the case was one which
such officer was not empowered under this section to investigate.

(3) Any Magistrate empowered under section 190 may order such an
" i

investigation as above-mentioned.

157. (1) If, from information received or otherwise, an officer in

charge of a police station has reason to suspect the commission of an
offence which he is empowered under section 156 to investigate, he shall

forthwith send a report of the same to a Magﬁate empowered to take
cognizance of such- offence upon a police report and shall proceed in
person, or shall depute one of his subordinate officers not being below
such rank as the State Government may, by general or special order,
prescribe in this behalf, to proceed, to the spot, to investigate the facts
and circumstances of the case, and, if necessary, to take measures for
the discovery and arrest of the offender:

Provided that—

(a) when information as to the commission of any such offence is
given against any person by name and the case is not of a serious
nature, the officer in charge of a police station need not proceed in
person or depute a subordinate officer to make an investigation on

the spot;

(b) if it appears to the officer in charge of a police station that
there is no sufficient ground for entering on an investigation, he
shall not investigate the case.

(2) In each of the cases mentioned in clauses (a) and (b) of the
proviso to sub-section (1), the officer in charge of the police station shall
state in his * report his reasons for not fully complying with the re-
quirements of that sub-section, and, in the case mentioned in clause (b)
of the said proviso, the officer shall also forthwith notify to the informant,
if any, in such manner as may be prescribed by the State Government, the
fact that he will not investigate the case or cause it to be investigated.
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158. (I) Every report sent to a Magistrate under section 157 shall, if

the State Government so directs, be submitted through such superior
officer of police as the State Government, by general or special order,
appoints in that behalf.

{(2) Such superior officer may give such instructions to the officer in 5
charge of the police station as he thinks fit, and shall, after recording
such instructions on such report, transmit the same without delay to
the Magistrate.

159. Such Nlagistrate, on receiving such report, may direct an inves-

+ E— i A . 10
tigation, vr, if he thinks fit, at once proceed, or depute any Magistrate
subordinate to him to proceed, to hold a preliminary inquiry into, or
otherwise to disposé of, the case in the manner provided in this Code.

160. (1) Any police officer making an investigation under this Chap-

ter may, by order in writing, require the attendance before himself of
any person being within the limits of his own or any adjoining station '3
who, from the information given or otherwise, appears to be acquainted
with the facts and circumstances of the case; and such person shall attend

as sq required;

Provided that no male person under the age of fifteen years or woman
shall be required to attend at any place other than the place in which 20
such male person or woman resides.

(2) * * *The State Government may, by rules made in this behalf, pro-

L _
vide for the payment by the police oflicer of the reasonable expenses of

every person, attending under sub-section (1) at any place other than his
- o R __
* ¥ ¥ 25

residence,
161, (I) Any police officer making an investigation under this Chap-

ter, or : any police officer not below such rank as the State Government
may, by general or special order, prescribe in this behalf, acting on the
requisition of such officer, may examine orally any person supposed to
be acquainted with the facts and circumstances of the case. 30

(2) Such person shall be bound to answer truly all questions relat-
ing to such case put to him by such officer, other than questions the
answers to which would have a tendency to expose him to a criminal
charge or to a penalty or forfeiture.

(3) The police officer may reduce into writing any statement made to 35
him in the course of an examination under this section; and if he does
50, he shall make a separate and true record of the statement of each
such person whose statement he records. * * *

162. (1) No statement made by any person to a police officer in the

course of an investigation under this Chapter, no record thereof, whether 40
in a pelice diary or otherwise, and no part of such statement or re-
cord, shall be used for any purpose, save as hereinafter provided, at any
inquiry or trial in respect of any offence under investigation at the time
when such statement was made:
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Provided that when any witness is called for the prosecution in such
inquiry or trial whose statement has been reduced into writing as afore-
said, any part of his statement, if duly proved, may be used by the accus-
ed, and with the permission of the Court, by the prosecution, to contra-

5 dict such witness in the manner provided by section 145 of the Indian
Evidence Act, 1872; and when any part of such statement is so used, any
part thereof may also be used in the re-examination of such witness, but
for the purpose only of explaining any matter referred to in his cross-
examination.

10 (2) Nothing in this section shall be deemed to apply to any state-
ment falling within the provisions of clause (I) of section 32 of the
Indian Evidence Act, 1872, or to affect the provisions of section 27 of that
Act.

Explenation.—An omission to state a fact or circumstance in the

15 Jstatement referred to in sub-section (1) of this section may amount to

contradiction if the same appears to be significant and otherwise relevant

having regard to the context in which such omission occurs and whether

1any omission amounts to a contradiction in the particular context shall
be a question of fact,

20 163. (1) No police officer or other person in authority shall offer or

make, or cause to be offered or made, any such inducement, threat or
promise as is mentioned in section 24 of the Indian Evidence Act, 1872

(2) But no police officer or other person shall prevent, by any cau-
tion or otherwise, any person from making in the course of any investi-

.2 gation under this Chapter any statement which he may be disposed to

make of hig own free will:

Provided that nothing in this sub-section shall affect the provisions
of sub-section (4) of section 164.

AE— T
164. (1) Any Metropolitan Magistrate or Judicial Mlagistrate may,
30 whether or not he has jurisdiction in the case, record any confession or
statement made to him in the course of an investigation under this Chap-
ter or under any other law for the time being in force, or at any time
afterwards before the commencement of the inquiry or trial:

Provided that no confession shall be recorded by a police officer on

35 fwhom any power of a Magistrate has been conferred under any law
for the time being in force.

(2) The Magistrate shall, before recording any such confession, ex-
plain to the person making it that he is not bound to make a confession
and that, if he does so, it may be used as evidence against him; and the

40 Magistrate shall not record any such confession unless, upon questioning
the person making it, he has reason to believe that it is being made
voluntarily.

(3) If at any time before the confession 'is recorded, the person
appearing before the Magistrate states that he is not willing to make

45 [ the confession, the Magistrate shall not authorise the detention of such
person in police custody.

(4) Any such confession shall be recorded in the manner prov'ded in

section 281 for recording the examination of an accused person and shall
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be signed by the person making the confession; and the Magistrate shall
make a memorandum at the foot of such record to the following effect:—

“I have explained to (name) that he is not bound to make a con-
fession and that, if he does so, any confession he may make
may be used as evidence against him and I beleve that this 5
confession was voluntarily made. It was taken in my pre-
sence and hearing, and was read over to the person making
it and admitted by him to be correct, and it contains a full
and true account of the statement made by him.

(Signed) A. B. 10
Magistrate”.

(5) Any statement (other than a confession) made under sub-section

(1 )Eall be recorded in such manner hereinafter provided for the record-
ing of evidence as is, in the opinion of the Magistrate, best fitted to the
circumstnces of the case; and the Magistrate shall have power to ad- 15
minister oath to the person whose statement is so recorded.

(6) The Magistrate recording a confession or statement under this

section shall forward it to the Magistrate by whom the case is to be in-
quired into or tried.

165. (I) Whenever an officer in charge of a police station or a police ¢
e -

officer making an investigation has reasonable grounds for believing that
anvthing necessary for the purposes of an investigation into any offence
which he is authorised to investigate may be found in any place within
the limits of the police station of which he is in charge, or to which he

is attached, and that such thing cannot in his opinion be otherwise ob- z5
tained without undue delay, such officer may, after recording in writing
the grounds of his belief and specifying in such writing, so far as possible,
the thing for which search is to be made, search, or cause search to be
made, for such thing in any place within the limits of such station.

(2) A police officer proceeding under sub-section (1), shall, if prac- 30
ticable, conduct the search in person.

(3) If he is unable to conduct the search in person, and there is no
other person competent to make the search present at the time, he may,
after recording in writing his reasons for so doing, require any officer
subordinate to him to make the search, and he shall deliver to such 35
subordinate officer an order in writing, specifying the place to be search-
ed, and so far as possible, the thing for which search is to be made;
and such suhordinate officer may thereupon search for such thing in such
place.

(4) he provisions of this Code as to search-warrants and the gene- 40
ral provisions as to searches contained in section 100 ** shall, so far as
may be, apply to a search made under this section.

(5) Copies of any record made under sub-section (I) or sub-section
(3) shall forthwith be sent to the nearest Magistrate empowered to take
cognizance of the offence, and the owner or occupier of the place search- 45
ed shall, on application, be furnished, free of cost, with a copy of the
same by the Magistrate,
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166. (1) An officer in charge of a police station or a police officer not When

being below the rank of sub-inspector making an investigation may re-
quire an officer in charge of another police station, whether in the same
or a different district, to cause a search to be made in any place, in any
case in which the former officer might cause such search to be made,
within the limits of his own station.

(2) Such officer, on being so required, shall proceed according to the
provisions of section 165, and shall forward the thing found, if any, to

the officer at whose request the search was made,

(3) Whenever there is reason to believe that the delay occasioned by
requiring an officer in charge of another police station to cause a search
to be made under sub-section (1) might result in evidence of the com-
mission of an offence being concealed or destroyed, it shall be lawful for
an officer in charge of a police station or a police officer making any in-
vestigation under this Chapter to search, or cause te be searched, K any.
place in the limits of another police station in accordance with the pro-
visions of section 165, as if such place were within the limits of his own

police station,

(4) Any officer conducting a search under sub-section (3):shall forth-
with send notice of the search to the officer in charge of the police station
within the limits of which such place is situate, and shall alse send with
such notice a copy of the list (if any) prepared under section 100, and

shall also send to the nearest- Magistrate empowered to take cognizance
of the offence, copies of the records referred to in sub-sections (I) and
(3) of section 165.

— -
(5) The owner or occupier of the place searched shall, on application,
be furnished free of cost with a copy of any record sent to the Magistrate
under sub-section (4).

167. (1) Whenever any person is arrested and detained in custody, and

it appears that the investigation cannot be completed within the period
of twenty-four hours fixed by section 57, and there are grounds for

believing that the accusation or information is well-founded, the officer
in charge of the police station or the police officer making the investiga-
tion, if he is not below the rank of sub-inspector, shall forthwith transmit
to the nearest Judicial Magistrate a copy of the entries in the diary here-
inafter prescribed relating to the case, and shall at the same time forward
the accused to such Magistrate.

(2) The Magistrate to whom an accused person is forwarded under
this section may, whether he has or has not jurisdiction to try the case,
from time to time, authorise the detention of the accused in such custody
as such Magistrate thinks fit, for a term not exceeding fifteen days in the
whole; and if he has no jurisdiction to try the case or commit it for trial,
and considers further detention unnecessary, he may order the accused
to be forwarded to a Magistrate having such jurisdiction:

Provided that—

(a) the Magistrate may extend the term beyond the period of
fifteen days if he is satisfied that adequate grounds exist for doing so;
but no Magistrate shall authorise the detention of the accused in
custody for a total period exceeding ninety days unless he, for
reasons to be recorded by him in writing, is satisfied that the deten-
tion of the accused in custody for a total period exceeding the said
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period of ninety days is necessary in the interests of justice, and
where the Magistrate does not authorise the detention of the accused
in custody for a total period exceeding ninety days, he shall, if the
accused is prepared to furnish bail, release him on bail, whether the
offence with which the accused has been charged is bailable or not; }5

(b) no Magistrate shall authorise detention in any custody under
this section unless the accused is produced before him;

(c) no Magistrate of the second class, not specially empowered

in this behalf by the High Court, shall authorise detention in the cus-

tody of the police. 10

- (3) A Magistrate authorising under this section detention in the cus-,
tody of the police shall record his reasons for so doing.

(4) Any Magistrate other than the Chief Judicial Magistrate making

such order shall forward a copy of his order, with his reasons for making 15
it, to the Chief Judicial Magistrate. e

(5) If in any case triable by a Magistrate as a summons-case, the
investigation is not concluded within a period of six months from the
date on which the accused was arrested, the Magistrate shall make an
order stopping further investigation into the offence unless the officer]
making the investigation satisfies the Magistrate that for special reasons] 2

and in the interests of justice the continuation of the investigation beyond
the period of six months is necessary.

(6) Where any order stopping further investigation intp an offénce
has been made under sub-section (5), the Sessions Judge may, if‘ he is 25
satisfied, on an application made to him or otherwise, that further investi-
gation into the offence ought to be made, vacate the order made under
sub-section (5) and direct further investigation to be made into the

offence subject to such directions with regard to bail and other matters
as he may specify.

o
168. When any subordinate police officer has made any mvestlgatlon 3

under this Chapter, he shall report the result of such lnvestlgatlon to the
officer in charge of the police station.

169. If, upon an investigation under this Chapter, it appears to the

officer in charge of the police station that there is not sufficient ewdence ‘
or reasonable ground of suspicion to justify the forwarding of the accused 33
to a Magistrate, such officer shall, if such person is in custody, relcase
him on his executing a bond, with or without sureties, as such officer
may direct, to appear, if and when so required. before a Magistrate

empowered to take cognizance of the offence on a police report, and to try

the accused or commit him for trial. 40

170. (1) If, upon an investigation under this Chapter, it. appears to
the officer in charge of the police station that there is sufficient evidence
or reasonable ground as aforesaid, such officer shall forward the accused
under custody to a Magistrate empowered to take cognizance of the
offence upon a police report and to try the accused or commit him for
trial, or, if the offence is bailable and the accused is able to give security,
shall take security from him for his appearance before such Magistrate

on a day fixed and for his attendance from day to day before such
Magistrate until otherwise directed,

45
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(2) When the officer in charge of a police station forwards an accused
person to a Magistrate or takes security for his appearance before such
Magistrate under this section, he shall send to such Magistrate any
weapon or other article which it may be necessary to produce before
s him, and shall require the complainant (if any) and so many of the
persons who appear to such officer to be acquainted with the facts and
circumstances of the case as he may think necessary, to execute a bond 10
appear before the Magistrate as thereby directed and prosecute or give

evidence (as the case may be) in the matter of the charge against the
o accused.

(3) If the Court of the Chief Judicial Magistrate is mentioned in the
bond, such Court shall be held to include any Court to which such
Magistrate may refer the case for inquiry or trial, provided reasonable
notice of such reference is given to such complainant or persons.

15 . (4) The officer in whose presence the bond is executed shall deliver
a copy thereof to one of the persons who executed it, and shall then send
to the Magistrate the original with his report,

171. No complainant or witness on his way to any Court *** shall be

_ . L] .
required to accompany a police officer, or shall be subjected to unneces-
5o Sary restraint or inconvenience, or required to give any security for his
appearance other than his own bond:

Provided that, if ény complainant or witness refuses to attend or to
execute a bond as directed in section 170, the officer in charge of the
police station may forward him in custody to the Magistrate, who may

25 detain him in custody until he executes such bond, or until the hearing
of the case is completed.

172. (1) Every police officer making an investigation under this

Chapter shall day by day enter his proceedings in the investigation in a
diary, setting forth the time at which the information reached him,

30 the time.a{ which he began and closed his investigation, the place or
places visited by him, and a statement of the circumstances ascertained
through his investigation.

@ Ahy Criminal Court may send for the police diaries of a case
under inquiry or trial in such Court, and may use such diaries, not as
35 evidence in the case, but to aid it in such inquiry or trial.

. (3) Neither the accused nor his agents shall be entitled to call for
such diaries, nor shall he or they be entitled to see them merely because
they are referred to by the Court; but, if they are used by the police
officer who made them to refresh his memory, or if the Court uses them

4o for the purpose of contradicting such police officer, the provisions of sec-

tion 161 or section 145, as the case may be, of the Indian Evidence Act,
1872, shall apply.

'173. (1) Evefy investigation under this Chapter shall be compieiea
without unnecessary delay.

(2) () As soon as it is completed, the officer in charge of the police
station shall forward to a Magistrate empowered to take cognizance of
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the offence on a police report, a report in the form prescribed by the
State Government, stating—

(a) the names of the parties;
(b) the nature of the information;

(c) the names of the persons who appear to be acquainted with 5
the circumstances of the case;

'(d) whether any offence appears to have been committed and, if
so, by whom;

(e) whether the accused has been arrested;

(f) whether he has been released on his bond and, if so, whether 10
with or without sureties;

(g) whether he has been forwarded in custody under section 170.
R J
(i1) The officer shall also communicate, in such manner as may be
prescribed by the State Government, the action taken by him to the
person, if any, by whom the information relating to the commission of 15
the offence was first given.

(3) Where a superior officer of police has been appointed under
section 158, the report shall, in any case in which the State Government

by general or special order so directs, be submitted through that officer,
and he may, pending the orders of the Magistrate, direct the officer in 20
charge of the police station to make further investigation.

(4) Whenever it appears from a report forwarded under this section
that the accused has been released on his bond, the Magistrate shall make
such order for the discharge of such bond or otherwise as he thinks fit.

(5) When such report is in respect of a case to which section 170 25

applies, the police officer shall forward to the Magistrate along with the
report—

(2) all documents or relevant extracts thereof on which the prose-
cution proposes to rely other than those already sent to the Magistrate
during investigation; 30

(b) the statements recorded under section 161 of all the persons
———

whom the prosecution proposes to examine as its witnesses,

(6) If the police officer is of opinion that any part of any such state-
ment is not relevant to the subject-matter of the proceedings or that its
diselosure to the accused is not essential in the interests of justice and is 35
inexpedient in the public interest, he shall indicate that part of the
statement and append a note requesting the Magistrate to exclude that
part from the copies to be granted to the accused and stating his reasons
for making such request. ***

(7) Where the police officer investigating the case finds it convenient 40
to do so, he may furnish to the accused copies of all or any of the docu-
ments referred to in sub-section (5).
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(%) Nothing'in this section shall be deemcd to preclude further invess

R
tigation in respect of an offence after a report under sub-section (2) has
been forwarded to the Magistrate and, where upon such investigation, the
officer in charge of the police station obtains further evidence, oral or
5 documentary, he shall forward to the Magistrate a further report or
reports regarding such evidence in the form prescribed; and the provi-

sions of sub-sections (2) to (6) shall, as far as may be, apply in relation

to such report or reports as they apply in relation to a report forwarded
under sub-section (2).

10 174. (1) When the officer in charge of a police station or some other

O
police officer specially empowered by the State Government in that
hehalf receives information that a person has committed suicide, or has
been killed by another or by an animal or by machinery or by an
accident, or has died under circumstances raising a reasonable suspicion
15 that some other person has committed an offence, he shall immediately
give intimation thereof to the nearest Executive Magistrate empowered
to hold inquests, and, unless otherwise directed by any rule prescribed
by the State Government, or by any general or special order of the Dis-
trict or Sub-divisional Magistrate, shall proceed to the place where the
20 body of such deceased person is, and there, in the presence of two or
more respectable inhabitants of the neighbourhnod, shall make an
investigation, and draw up a report of the apparent cause of death, des-
cribing such wounds, fractures, bruises, and other marks of injury as
may be found on the body, and stating in what manner, or by what
25 weapon or instrument (if any), such marks appear to have been inflicted.

(2) The report shall be signed by such police officer and other persons,
or by so many of them as concur therein, and shall be forthwith for-
warded to the District Magistrate or the Sub-divisional Magistrate,

(3) When there is any doubt regarding the cause of death, or when
30 for any other reason the police officer considers it expedient so to do,
he shall, subject to such rules as the State Government may prescribe
in this behalf, forward the body, with a view to its being examined, to
the nearest Civil Surgeon, or other qualified medical man appointed
in this behalf by the State Government, if the state of the weather and
35 the distance admit of its being so forwarded without risk of such putre-
faction on the road as would render such examination useless.

(4) The following Magistrates are empowered to hold inquests,

namely, any District Magistrate or Sub-divisional Magistrate and any’

other Executive Magistrate specially empowered in this behalf by the
40 State Government or the District Magistrate.

175. (1) A police officer proceeding under section 174 may, by order

in writing, summon two Or more persons as aforesaid for the purpose

of the said investigation, and any other person who appears to be

acquainted with the facts of the case and every person so summoned shall

45 be bound to attend and to answer truly all questions other than ques-

tions the answers to which would have a tendency to expose him to a
criminal charge or to a penalty or forfeiture.

(2) If the facts do not disclose a cognizable offence to which section

170 applies, such persons shall not be required by the police officer to

5© attend a Magistrate’s Court.
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176. (I) When any person dies while in the custody of the police, thé

nearest Magistrate empowered to hold inquests shall, and in any other

case mentioned in sub-section (1) of section 174, any Magistrate so em-
A

powered may hold an inquiry into the cause of death either instead of,
or in addition to, the investigation held by the police officer; and if he 5
does so, he shall have all the powers in conducting it which he would
have in holding an inquiry into an offence,

(2) The Magistrate holding such an inquiry shall record the evidence
taken by him in connection therewith in any manner hereinafter pres-

cribed according to the circumstances of the case. Io

(3) Whenever such Magistrate considers it expedient to make an
examination of the dead body of any person who has been already inter-
red, in order to discover the cause of his death, the Magistrate may
cause the body to be disinterred and examined.

~ (#) Where an inquiry is to be held under this section, the Magistrate 14
shall, wherever practicable, inform the relatives of the deceased whose
names and addresses are known, and shall allow them to remain present
at the inquiry.

Explanation.—In this section, the expression “relative” means parents,
children, brothers, sisters and spouse. 20

CHAPTER XIII

JURISDICTION OF THE CRIMINAL COURTS IN INQUIRIES AND TRIALS

177. Every offence shall ordinarily be inquired into and tried by a
Court within whose local jurisdiction it was committed.

178. (a) When it is uncertain in which of several local areas an offence 25§

——— .
was committed, or

(b) where an offence is committed partly in one local area and partly
in another, or

(¢} where an offence is a continuing one, and continues to be commit-

ted in more local areas than one, or 30

(d) where it consists of several acts done in different local areas,

it may be inquired into or tried by a Court having jurisdiction over
any of such local areas,

179. When an act is an offence by reason of anything which has been

done and of a consequence which has ensued, the offence may be inquired 35
into or tried by a Court within whose local jurisdiction such.thing has
been done or such consequencc -as ~nsued,
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180. When an act is an offence by reason of its relation to any other

act which is also an offence or which would be an offence if the doer
were capable of committing an offence, the first-mentioned offence may

be inquired info or tried by a Court within whose local jurisdiction either
5 act was done.

181. (I) Any offence of being a thug, or murder committed by a thug,

of dacoity, of dacoity with murder, of belonging to a gang of dacoits, or
of escaping from custody, may be inquired into or tried by a Court within

whose local jurisdiction the offence was committed or the accused person
10 is found.

i (2) Any offence of kidnapping or abduction of a person may be
inquired into or tried by a Court within whose local jurisdiction the

person was kidnapped or abducted or was conveyed or concealed or
r detained.

15 (3) Any offence of theft, extortion or robbery may be inquired into
or tried by a Court within whose local jurisdiction the offence was com-
;mitted or the stolen property which is the subject of the offence was
possessed by any person committing it or by any person who received or

retained such property knowing or having reason to believe it to be

20, stolen property.

(4) Any offence of criminal misappropriation or of criminal breach
of trust may be inquired into or tried by a Court within whose local
jurisdiction the offence was committed or any part of the property which
is the subject of the offence was received or retained, or was required
25;to be returned or accounted for, by the accused person.

II' (5) Any offence which includes the possession of stolen property

, may be inquired into or tried by a Court within whose local jurisdiction

the offence was committed or the stolen property was possessed by any

person who received or retained it knowing or having reason to believe
30 it to be stolen property.

182. (1) Any offence which includes cheating may, if the deception is

practised by means of letters or telecommunication messages, be inquired
into or tried by any Court within whose local jurisdiction such letters
or messages were sent or were received; and any offence of cheating and

35 dishonestly inducing delivery of property may be inquired into or tried
by a Court within whose local jurisdiction the property was delivered
by the person deceived or was received by the accused person.

(2) Any offence punishable under section 494 or section 495 of the

Indian Penal Code may be inquired into or tried by a Court within whose

40 local jurisdiction the offence was committed or the offender last resided
with his or her spouse by the first marriage.

183. When an offence is committed whilst the person by or against

whom, or the thing in respect of which, the offence is committed is in

the course of performing a journey or voyage, the offence may be
45 inquired into or tried by a Court through or into whose local jurisdiction

that person or thing passed in the course of that journey or voyage.
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134. Where—

+ Sm——
{a) the offences committed by any person are such tHat he may
be charged with, and tried at one trial for, each such offence by
virtue of the provisions of section 219, section 220, or section 221, or

(b) the offence or offences committed by several persons are such
that they may be charged with and tried together by virtue of the 5

provisions of section 223,
——

the offences may be inguired into or tried by any Court competent to
inquire into or {ry any of the offences.

185. Notwithstanding anything contained in the preceding provisions
of this Chapter, the State Government may direct that any cases or I0
class of cases committed for trial in any district may be tried in any
sessions division:

Provided that such direction is not repugnant to any direction
previously issued by the High Court or the Supreme Court under the
Constitution, or under this Code or any other law for the time being in 15

force.

186. Where two or more Courts have taken cognizance of the same

offence and a question arises as to which of them ought to inquire into
or try that offence, the question shall be decided—

(a) if the Courts are subordinate to the same High Court, by 20
that High Court;

(b) if the Courts are not subordinate to the same High Court,
by the High Court within the local limits of whose appellate crimi-
nal jurisdiction the proceedings were first commenced,

and thereupon all other proceedings in respect of that offence shall be 25
discontinued.

187. (1) When a Magistrate of the first class sees reason to believe

that any person within his local jurisdiction has committed outside such
jurisdiction (whether within or outside India) an offence which cannot,
under the provisions of sections 177 to 185 (both inclusive), or any other 30

law for the time being in force, be inquired into or tried within such juris.
diction but is under some law for the time being in force triable in India,
such Magistrate may inquire into the offence as if it had been committed
within such local jurisdiction and compel such person in the manner
hereinbefore provided to appear before him, and send such person to the 35
Magistrate having jurisdiction to inquire into or try such offence, or, if
such offence is not punishable with death or imprisonment for life and
such person is ready and willing to give bail to the satisfaction of the
Magistrate acting under this section, take a bond with or without sureties
for his appearance before the Magistrate having such jurisdiction. 40

(2) When there are more Magistrates than one having such juris-
diction and the Magistrate acting under this section cannot satisfy him-
celf as to the Magistrate to or before whom such person should be sent or
bound to appear, the case shall be reported for the orders of the High

Court. ' 45
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188. * When an offence is committed outside India—
-
(@) by a citizen of India, whether on the high seas or elsewhere;
or -

(b) by a person, not being such citizen, on any ship or aircraft
5 registered in India,

he may be dealt with in respect of such offence as if it had been com-
mitted at any place within India at which he may be found:

Provided that, notwithstanding anything in any of the preceding
sections of this Chapter, no such offence shall be inquired into or tried
Io in India except with the previous sanction of the Central Government,

189. When any offence alleged to have been committed in a territory

outside India is being inquired into or tried under the provisions of
section 188, the Central Government may, if it thinks fit, direct that
copies o'f_depositions made or exhibits produced before a judicial officer

15 in or for that territory or before a diplomatic or consular representative
of India in or for that territory shall be received as evidence by the
Court holding such inquiry or trial in any case in which such Court
might issue a commission for taking evidence as to the matters to which
such depositions or exhibits relate.

20 CHAPTER XIV
CONDITIONS REQUISITE FOR INITIATION OF PROCEEDINGS
190. (1) Subject to the provisions of this Chapter, any Magistrate of
the first class, and any Magistrate of the second class specially empowered
in this behalf under sub-section (2), may take cognizance of any offence—
25 (a) upon receiving a complaint of facts which constitute such
offence;
(b) upon a police report of such facts;

{c) upon information received from any person other than a police
officer, or upon his own knowledge, that such offence has been com-
30 mitted.

(2) The Chief Judicial Magistrate may empower any Magistrate of the
second class to take cognizance under sub-section (I) of such offences as
are within his competence to inquire into or try.

191. When a Magistrate takes cognizance of an offence under clause

35 (c) of sub-section (I) of section 190, the accused shall, before any evidence
is taken, be informed that he is entitled to have the case inquired into
or tried by another Magistrate, and if the accused or any of the accused,

if there be more than one, objects to further proceedings before the
Magistrate taking cognizance, the case shall be transferred to such other
40 Magistrate as may be specifled by the Chief Judicial Magistrate in this

behalf.

192. (1) Any Chief Judicial Magistrate may, after taking cognizance
of an offence, make over the case for inquiry or trial to any competent
Magistrate subordinate to him.

45  (2) Any Magistrate of the first class empowered in this behalf by the
Chief Judicial Magistrate may, after taking cognizance of an offence,

Offence
rommit.
ted
outside
India.

Receipt

of evi.
cence
relating to
offences
commit-
ted outside
India,

Cogni-~
zance of
offences
by Magis.
trates,

Transfer
on appli-
cation of
the accus-
ed,

Making
over of
cases to
Magis-
trates,



Cogni-
zance of
offences
by Courts
of
Session.
Addi-
tional
and
Assis-
tant
Sessions
Judges
to try
cases
made
over fo
them,

Prosecu-
tion for
contempt
of lawful
authority
of publie
servants,
{or
¢ffences
egainst
Tublic
justice
and for
offenceg
relating
to docu-
ments
given in
evidence.

84

make over the case for inquiry or trial to such other competent Magistrate
as the Chief Judicial Magistrate may, by general or special order, specify,
and thereupon such Magistrate may hold the inquiry or trial.

193. * Except as otherwise expressly provided by this Code or by

any_o-ther law for the time being in force, no Court of Session shall take
cognizance of any offence as a Court of original jurisdiction unless the
case has been committed to it by a Magistrate under this Code,

191. An Additional Sessions Judge or Assistant Sessions Judge shall
tr}ztlxch cases * as lhe Sessions Judge of the division may, by general or
special order, * make over to him for trial or as the High Court may, by

[

special order, * direct him to try.

195. (1) No Court shall take cognizance—
(@) (i) of any offence punishable under sections 172 to 188 (both

inclusive) of the Indian Penal Code, or

(it) of any abetment of, or attempt to commit, such offence, or
— .
(iit) of any criminal conspiracy to commit such offence,

except on the complaint in writing of the public servant concerned

or of some other public servant to whom he is administratively sub-
L]

ordinate;

(b) (i) of any offence punishable under any of the following sec-
A

10

15

20

tions of the Indian Penal Code, namely, sections 193 to 196 (both

inclusive), 199, 200, 205 to 211 (both inclusive) and 228, when such
offence is alleged to have been committed in, or in relation to, any
proceeding in any Court, or

(i1) of any offence described in section 463, or punishable under

section 471, section 475 or section 476, of the said Code, when such
offence is alleged to have been committed in respect of a document
produced or given in evidence in a proceeding in any Court, or

(iit) of any criminal conspiracy to commit, or attempt to commit,
or the abetment of, any offence specified in sub-clause (i) or sub-clause
(i1),
except on the complaint in writing of that Court, or of some other
Court to which that Court is subordinate.

(2) Where a complaint has been made by a public servant under
clause (a) of sub-section (I) any authority to which he is administratively

L]
subordinate may order the withdrawal of the complaint and send a copy
of such order to the Court; and upon its receipt by the Court, no further
proccedings shall be taken on the complaint:

Provided that no such withdrawal shall be ordered if the trial in' the
Court for the purposes of this section.
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(3) In clause (b) of sub-section (1), the term “Court” means a Cavil,

Revenue or Criminal Court, and includes a tribunal constituted by or
under a Central, Provincial or State Act if declared by that Act to be a
Court for the purposes of this section,

(4) For the purposes of clause (&) of sub-section (I), a Court shall

be deemed to be subordinate to the Court to which appeals ordinarily
lie from the appealable decrees or sentences of such former Court, or in
the case of a Civil Court from whose decrees no appeal ordinarily lies,
lo the principal Court having ordinary original civil jurisdiction within
whose local jurisdiction such Civil Court is situate:

Provided that—

(a) where appeals lie to more than one Court, the Appellate
Court of inferior jurisdiction shall be the Court to which such Court
shall be deemed to be subordinate;

(b) where appeals lie to a Civil and also to a Revenue Court, such
Court shall be deemed to be subordinate to the Civil or Revenue Court
according to the nature of the case or proceeding in connection with
which the offence is alleged to have been committed.

196. (1) No Court shall take cognizance of—

(¢) any offence- punishable under Chapter VI or under section
153A, section 1537, section 295A or section 505 of the Indian Penal
]

Code, or
(b) a criminal conspiracy to commit such offence, or

(c) any such abetment, as is described in section 108A of the
Indian Penal Code,

except with the previous sanction of the Central Government or of the
1 S —
State Government; or

(d) any offence alleged to have been committed by any member
of the Armed Forces of the Union while acting or purporting to act
in the discharge of his official duty, except with the previous sanc-
tion of the Central Government.

(2) No Court shall take cognizance of the offence of any criminal”

coxﬁ?ﬂ"acy punishable under section 120B of the Indian Penal Code, other
than a criminal conspiracy to commit a cognizable offence punishable
with death, imprisonment for life or rigorous imprisonment for a term -of
two years or upwards, unless the State Government or the Distrlf:t Magis-
trate has consented in writing to the initiation of the proceedings:

Provided that where the criminal conspiracy is one to which the pro-

vision of section 195 * * * apply, no such consent shall be necessary.

(3) The Central Government or the State Government may, before

accoraing sanction under sub-section (I) and the State Government or

- R — . SR .
{he District Magistrate may, before giving consent under sub-section (2),

order a preliminary investigation by a police officer not being below the
such police officer shall have the powers

rank of Inspector, in which case ’
referred to in sub-section (3) of section 155.

Prosecu-
tion for
offences
against
the State.
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Prosecu. 197. (I) When any person who is or was a Judge or Magistrate or a
_trio:;:f PUbriC servant not removable from his office save by or with the sanction
udages

of the Government is accused of any offence alleged to have been com-
mitted by him while acting or purporting to act in the discharge of his
official duty, no Court shall take cognizance of such offence except with
the previous sanction—

and

(a) in the case of a person who is employed or, as the case may
be, was at the time of commission of the alleged offence employed,
in connection with the affairs of the Union, of the Central Govern-
ment;

(b) in the case of a person who is employed or, as the case may
be, was at the time of commission of the alleged offence employed,
in connection with the affairs of a State, of the State Government.

(2) The Central Government or the State Government, as the case may
be, may determine the person by whom, the manner in which, and the 15
offence or offences for which, the prosecution of such Judge, Magistrate
or public servant is {o be conducted, and may specify the Court before
which the trial is to be held.

Prosecu- 198. (1) No Court shall take cognizance of an offence punishable under -

2;::3:3 Chapter XX of the Indian Penal Code except upon a complaint made by 20 45 of 1860.

against some person aggrieved by the offence:
marriage.

Provided that—

(a) where such person is under the age of eighteen years, or is
an idiot or a lunatic, or is from sickness or infirmity unable to make
a complaint, or is a woman who, according to the local customs and ,
manners, ought not to be compelled to appear in public, some other
person may, with the leave of the Court, make a complaint on his
or her behalf;

(b) where such person is the husband and he is serving in any
of the Armed Forces of the Union under conditions which are certified 44
by his Commanding Officer as precluding him from obtaining leave
of absence to enable him to make a complaint in person, -some other
person authorised by the husband in accordance with the provisions
of sub-section (4) may make a complaint on his behalf;

(c) where the person aggrieved by an offence punishable under 5
section 494 of the Indian Penal Code is the wife, complaint may he 45 of 1860.
made on her behalf by her father, mother, brother, sister, son or
daughter or by her father’s or mother’s brother or sister.

(2) For the purposes of sub-section (I), no person other than the
husband of the woman shall be deemed to be aggrieved by any offence 40
punishable under section 497 or section 498 of the said Code:

Provided that in the absence of the husband, some person who had care
of the woman on his behalf at the time when such offence was committed
may, with the leave of the Court, make a eomplaint on his behalf.

(3) When in any case falling under clause (e¢) of the proviso to sub- 45
section (I), the complaint is sought to be made on behalf of a person
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under the age of eighteen years or of a lunatic by a person who has not
been appointed or declared by a competent authority to be the guardian
of the person of the minor or lunatic, and the Court is satisfied that there
is a guardian so appointed or declared, the Court shall, before granting
the application for leave, cause notice to be given to such guardian and
give him a reasonable opportunity of being heard.

(4) The authorisation referred to in clause (b) of the proviso to sub-
section (I), shall be in writing, shall be signed or otherwise attested by
the husband,-shall contain a statement to the effect that he has been
informed of the allegations upon which the complaint is to be founded,
shall be countersigned by his Commanding Officer, and shall be accom-
panied by a certificate signed by that Officer to the effect that leave of

absence for the purpose of making a complaint in person cannot for the
time being be granted to the husband.

- (5) Any documént purporting to be such an authorisation and coms-
plying with the provisions of sub-section (4), and any document purport-
ing to be a certificate required by that sub-section shall, unless the con-

trary is proved, be presumed to be genuine and shall be received in
evidence.

(6) No Court shall take cognizance of an offence under section 376

of the Indian Penal Code, where such offence consists of sexual inter-
course by a man with his own wife, the wife being under fifteen years

of age, if more than one year has elapsed from the date of the commission
of the offence.

(7) The provisions of this section apply to the abetment of, or attempt
to commit, an offence as they apply to the offence.

199. (1) No Court shall take cognizance of an offence punishable

under Chapter XXI of the Indian Penal Code except upon a complaint
made by some person aggrieved by the offence:

Provided that where such person is under the age of eighteen years, or
is an idiot or a lunatie, or is from sickness or infirmity unable to make a
complaint, or is a woman who, according to the local customs and manners,
ought not to be compelled to appear in public, some other person may,
with the leave of the Court, make a complaint on his or her behalf.

(2) Notwithstanding anything contained in this Code, when any

offence falling under Chapter XXI of the Indian Penal Code is alleged
to have been committed against a person who, at the time of such com-
mission, is the President of India, the Vice-President of India, the Governor
of a State, the Administrator of a Union territory or a Minister of the
Union or of a State or of a Union territory, or any other public servant
employed in connection with the affairs of the Union or of a State in
respect of his conduct in the discharge of his public functions a Court
of Session may take cognizance of such offence, without the case being
committed to it, upon a complaint in writing made by the Public Prose-
cutor.

(3) Every complaint referred to in sub-section (2) shall set forth
the facts which constitute the offence alleged, the nature of such offence
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and such other particulars as are reasonably sufficient to give notice to
the accused of the offence alleged to have been committed by him.

(4) No complaint under sub-section (2) shall be made by the Public

Prosecutor except with the previous sanction—
(@) of the State Government, in the case of a person who is or 5

A
has been the Governor of that State or a Minister of that Govern-
W [ ]

ment,

(b) of the State Government, in the case of any other public
servant employed in connection with the affairs of the *** State;

(c) of the Central Government, in any other case. 10

(5) No Court of Session shall take cognizance of an offence under sub-
section (2) unless the complaint is made within six months from the date
on which the offence is alleged to have been committed.

(6) Nothing in this section shall affect the right of the person against

whom the offence is alleged to have been committed, to make a complaint |
in respect of that offence before a Magistrate having jurisdiction or the
power of such Magistrate to take cognizance of the offence upon such

complaint,
. * * E ] *

5

CHAPTER XV

CoMPLAINTS TO MAGISTRATES 5
o)

200, A Magistrate taking cognizance of an offence on complaint shall

examine upon oath the complainant and the witnesses present, if any,
and the substance of such examination shall be reduced to writing and
shall be signed by the complainant and the witnesses, and also by the
Magistrate:
25
Provided that, when the complaint is made in writing, the Magistrate
need not examine the complainant and the witnesses—

(a) if a public servant acting or purporting to act in the dis-
charge of his official duties or a Court has made the complaint; or

(b) if the Magistrate makes over the case for inquiry or trial
to another Magistrate under section 192: 30

Provided further that if the Magistrate makes over the case to another
Magistrate under section 192 after examining the complainant and the

witnesses, the latter Magistrate need not re-examine them,
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%E If the complaint is made to a Magistrate who is not competent to
take cognizance of the offence, he shall,—

() if the complaint is in writing, return it for presentation to
the proper Court with an endorsement to that effect;

5 (b) if the complaint is not in writing, direct the complainant to
the proper Court.

202. (1) Any Magistrate, on receipt of a complaint of an offence which

——
he is authorised to take cognizance or which has been made over to him
under section 192, may, if he thinks fit, postpone the issue of process

10 against the accE;d, and either inquire into the case himself or direct
an investigation to be made by a police officer or by such other person
as he thinks fit, for the purpose of deciding whether or not there is
sufficient ground for proceeding:

Provided that no such direction for investigation shall be made—

15 (a) where it appears to the Magistrate that the offence complain-
ed of is triable exclusively by the Court of Session; or

(b) where the complaint has not been made by a Court, unless
the complainant and the witnesses present (if any) have been

examined on cath under section 200.
e

s0 (2) In an inquiry under sub-section (1), the Magistrate may, if he
thinks fit, take evidence of witnesses on oath:

~ Provided that if it appears to the Magistrate that the offence com-
plained of is triable exclusively by the Court of Session, he shall call
upon the complainant to produce all his witnesses and examine them on

25 oath.

(3) If an investigation under sub-section (I) is made by a person not
being a police officer, he shall have for that investigation all the powers
conferred by this Code on an officer in charge of a police station except
the power to arrest without warrant.

30 203. If, after considering the statements on oath (if any) of the com-

- plainant and of the witnesses and the result of the inquiry or investiga-
tion (if any) under section 202, the Magistrate is of opinion that there

is no sufficient ground for 'pro'czgding, he shall dismiss the complaint, and
in every such case he shall briefly record his reasons for so doing.

CHAPTER XVI
COMMENCEMENT OF PROCEEDINGS BEFORE MAGISTRATES
204, (1) If in the opinion of a Magistrate taking cognizance of an

offence there is sufficient ground for proceeding., and the case appears

to be—
(a) a summons-case, he shall issue his summons for the attend-
40 ance of the accused, or

35

(b) a warrant-case, he may issue a warrant, or, if he thinks fit,
a summons, for causing the accused to be brought or to appear at a
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certain time before such Magistrate or (if he has no jurisdiction him-
self) some other Magistrate having jurisdiction.

(2) No summons or warrant shall be issued against the accused under
sub-section (I) until a list of the prosecution witnesses has been filed.

(3) In a proceeding instituted upon a complaint made in writing, every ¢
summons or warrant issued under sub-section (I) shall be accompanied
by a copy of such complaint.

(4)- When by any law for the time being in force any process-fees or
other fees are payable, no process shall be issued until the fees are paid
and, if such fees are not paid within a reasonable time, the Magistrate 10
may dismiss the complaint.

(5) Nothing in this section shall be deemed to affect the provisions of
section 87.

Magis- 205. (I) Whenever a Magistrate issues a sunimons, he may, if he sees
:ﬁ;‘te may  reason so to do, dispense with the personal attendance of the accused IS5
wim- and permit him to appear by his pleader.
sonal {2) But the Magistrate inquiring into or trying the case may, in his
attend- discretion, at any stage of the proceedings, direct the personal attendance
Zlégi::d of the accused, and, if necessary, enforce such attendance in the manner

’ hereinbefore provided. 20
Special 206. (1) If, in the opinion of a Magistrate taking cognizance of a petty

summons offé?e, the case may be summarily disposed of under section 260, the
in cases
of petty it At i —
offence. ing of a contrary opinion, issue summons to the accused requiring him
either to appear in person or by pleader before the Magistrate on a 25
specified date, or if he desires to plead guilly to the charge without
appearing before the Magistrate, to transmit before the specified date, by
post or by messenger to the Magistrate, the said plea in writing and the
amount of fine specified in the summons or if he desires to appear by

pleader and to plead guilty to the charge thEligh such pleader, to autho- 30
rlse in writing, the pleader to plead guilty to the charge on his behalf and
m

Magistrate shall, except where he is, for reasons to be recorded in writ-

to pay the fine through such pleader:
Provided that the amount of the fine specified in such summons shall

not exceed one hundred rupees.
(2) For the purposes of this section, “petty offence” means any offence

punishable only with fine not exceeding one thousand rupees, but does
not include any offence so punishable under the Motor Vehicles Act, 1939,

i . - 4 of 1939,
or under any other law which provides for convicting the accused person °
in his absence on a plea of guilty.
Supply 207. In any case where the proceeding has been instituted on a pohce
t:cg::ed of report the Magistrate shall without delay furnish to the accused, free of
copy of cost, a copy of each of the following:—
police (i) the police report; "ot
report
and other (ii) the first information report recorded under section 154;
g::;‘t; (iit) the statements recorded under sub-section (3) of section 161 45

of all persons whom the prosecution proposes to examine am
witnesses, excluding therefrom any part in regard to which a request
for such exclusion has been made by the police officer under sub-
section (6) of section 173;

'



01

(iv) the confessions and statements, if any, recorded under section
164;

T
(v) any other document or relevant extract thereof forwarded

to the Magistrate with the police report under sub.section (5) of
5 section 173:
Provided that the Magistrate may, after perusing any such part of
a statement as is referred to in clause (iii)) and considering the
reasons given by the police officer for the request, direct that a copy of
that part of the statement or of such portion thereof as the Magistrate
10 thinks proper, shall be furnished to the accused:

Provided further that if the Magistrate is satisfied that any document
referred to in clause (v) is voluminous, he shall, instead of furnishing
the accused with a copy thereof, direct that he will only be allowed to
inspect it either personally or through pleader in Court,

» * * L *

1S 208. Where. in case instituted otherwise than on a police report, it ap-
—————— L~ )
pears to the Magistrate issuing process under section 204 that the ofience is

triable exclusively by the Court of Session, the Ma'g-is-trate shall without
delay furnish to the accused, free of cost, a copy of each of the following:—

(i) the statements recorded under section 200 or section 202 of all
. —

20 persons examined by the Magistrate;

(ii) the statements and confessions, if any, recorded under section
161 or section 164;

(iii) any documents produced before the Magistrate on which the
prosecution proposes to rely:

25 Provided that if the Magistrate is satisfied that any such document is
voluminous, he shall, instead of furnishing the accused with a copy
thereof, direct that he will only be allowed to inspect it either personally
or through pleader in Court.

209. When in a case instituted on a police report or otherwise, the

— . . T
30 accused appears or is brought before the Magistrate and it appears to the
Magistrate that the offence is triable exclusively by the Court of Session.
he shall—

(a) commit the case to the Court of Session;

(b) subject to the provisions of this Code relating to bail, re-

e 2 et S M S
35 mand the accused to custody during, and until the conclusion of, the
__W

trial;

L
(¢) send to that Court the record of the case and the documents

and articles, if any, which are to be produced in evidence;

(d) notify the Public Prosecutor of the commitment of the case
40 to the Court of Session,
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210. (1) When in a case instituted otherwise than on a police report
(hereinafter referred to as a complaint case), it is made to appear to the
Magistrate, during the course of the inquiry or trial held by him, that
an investigation by the police is in progress in relation to the offence
which is the subject-matter of the inquiry or trial held by him, the Ma-
gistrate shall stay the proceedings of such inquiry or trial and call for a
report on the matter from the police officer conducting the investigation.

(2) If & report is made by the investigating police officer under sec-
tion 173 and on such report cognizance of any offence is taken by the
Magistrate against any person who is an accused in the complaint case,
the Magistrate shall inquire into or try together the complaint case and
the case arising out of the police report as if both the cases were insti-
tuted on a police report.

(3) If the police report does not relate to any accused in the complaint
case or if the Magistrate does not take cognizance of any offence on the
police report, he shall proceed with the inquiry or trial, which was stayed
by him, in accordance with the provisions of this Code.

CHAPTER XVII

THE CHARGE
A —Form of charges

211. (1) Every charge under this Code shall state the offence with
which the accused is charged.

(2) If the law which creates the offence gives it any specific name,
the offence may be described in the charge by that name only.

(3) If the law which creates the offence does not give it any specific
name, so much of the definition of the offence must be stated as to give
the accused notice of the matter with which he is charged.

(4) The law and section of the law against which the offence is said
to have been committed shall be mentioned in the charge.

(5) The fact that the charge is made is equivalent to a statement
that every legal condition required by law to constitute the offence
charged was fulfilled in the particular case.

(6) The charge shall be written *** in the language of the Court.

(7) If the accused, having been previously convicted of any offence,
is liable, by reason of such previous conviction, to enhanced punishment,
or to punishment of a different kind, for a subsequent offence, and it is
intended to prove such previous conviction for the purpose of affecting
the punishment which the Court may think fit to award for the subse-
quent offence, the fact, date and place of the previous conviction shall
be stated in the charge; and if such statement has been omitted, the Court
may add it at any time before sentence is passed.

Nlustrations

(q) A ig charged with the murder of B. This is equivalent to a statement
that A’s act fell within the definition of murder given in sections 299 and 300
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45 of 1860. of the Indian Penal Code; that it did not fall within any of the general excep-
tions of the said Code; and that it did not fall within any of the five excep-
tions to section 300, or that, if it did fall within Exception -, one or other of
the three proviso to that exception applied to it.

45 0£1860. ¢ (b) A is charged, under section 326 of the Indian Penal Code, with volun-
tarily causing grievous hurt to B by means of an instrument for shooting. This
is equivalent to a statement that the case was not provided for by section 335
of the said Code, and that the general exceptions did not apply to it.

() A is accused of murder, cheating theft, extortion, adultery or criminal

IO intimidation, or using a false property-mark, The charge may state that A
committed murder, or cheating, or theft or extortion, or adultery, or criminal

intimidation, or that he used a false property-mark, without reference to the

45 of 1860, definitions of those crimes contained in the Indian Penal Code; but the sections

under which the offence is punishable must, in each instance, be referred to in
15 the charge,

45 of 186D. (d) A is charged under section 184 of the Indian Penal Code, with intentional-
ly obstructing a sale of property offered for sale by the lawful authority of a
public servant. The charge should be in those words.

212. (1) The charge shall contain such particulars as to the time and

20 pla-c:e-of the alleged offence, and the person (if any) against whom,
or the thing (if any) in respect of which, it was committed. as are reason-
ably sufficient to give the accused notice of the matter with which he
is charged. '

(2) When the accused is charged with eriminal breach of trust or

25 dishonest misappropriation of money or other movable property, it shall
be sufficient to specify the gross sum or, as the case may be, describe the
movable property in respect of which the offence is alleged to have been
committed, and the dates between which the offence is alleged to have
been committed, without specifying particular items or exact dates, and
30 the charge so framed shall be deemed to be a charge of one offence with-

in the meaning of section 219:
L

Provided that the time included between the first and last of such
dates shall not exceed one year.

213. When the nature of the case is such that the particulars men-
35 tioned in sections 211 and 212 do not give the accused sufficient notice

S— —— ' .
of the matter with which he is charged, the charge shall also contain
such particulars of the manner in which the alleged offence was commit-
ted as will be sufficient for that purpose.

Nlustrations

o (a) A is accused of the theft of a certain article at a certain time and place.
4 The charge need not set out the manner in which the theft was effected.

(b) A is accused of cheating B at a given time and place. The charge must
set out the manner in which A cheated B.

(¢) A is accused of giving false evidence at a given time and place. The
charge must set out that porlion of the evidence given by A which is alleged

to be false,
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(J) A is accused of obstructing B, a public servant, in the discharge of

his public functions at a given time and place. The charge must set out the
manner in which A obstructed B in the discharge of his functions.

(e} A is accused of the murder of B at a given time and place. The charge

need not state the manner in which A murdered B.

(f) A is accused of disobeying a direction of the law witih intent to save B
from punishment., The charge must set put the discbedience charged and the
law infringed.

214, In every charge words used in describing an offence shall be

deemed to have been used in the sense attached to them respectively i0

by the law under which such offence is punishable.

2135. No error in stating either the offence or the particulars required

to be stated in the charge, and no omission to state the offence or those
particulars, shall be regarded at any stage of the case as material, unless

the accused was in fact misled by such error or omission, and it has I5

occasioned a failure of justice.
Nustrations
(a) A is charged under section 242 of the Indian Penal Code, with “having
been in possession of counterfeit coin, having known at the time when he

became possessed thereof that such coin was counterfeit,” the word “fraudulent 20

ly" being omitted in the charge. Unless it appears that A was in fact misled
by this omission, the error shall not be regarded as material

{b) A is charged with cheating B, and the manner in which he cheated B
is not set out in the charge, or ig set out incorrectly. A defends himself, calls
withesses and gives his own account of the transaction. The Court may infer
from this that the omission to set out the manner of the cheating is not material.

{¢) A is charged with cheating B, and the manner in which he cheated B
is not set out in the charge. There were many transactions between A and B.

and A had no means of knowing to which of them the charge referred, and
offered no defence.

to set out the manner of the chealing was, in the case, a material error.

(d) A is charged with the murder of Khoda Baksh on the 2Ist January, 1832
In fact, the murdered person’'s name was Haider Baksh, and 1the date of the
murder was the 20th January, 1882. A was never charged with any murder but

25

The Court may infer from such facts that the omission . 50

oneg, and had heard the inquiry before the Magistrate, which referred exciusively 35

to the case of Haidar Baksh. The Court may infer from these facts that A was not
misled, and that the error in the charge was immaterial.

(e) A was charged with murdering Haidar Baksh on the 20th January, 1832,
and Khoda Baksh (who tried to arrest him for that murder) on the 21st January.

1332,
murder of Khoda Baksh. The wiinesses present in his defence were witnesses in

the case of Haidar Baksh. The Court may infer from this that A was misled, and
that the error was material.
216. (1) Any Court may alter or add to any charge at any time before
|

judgment is pronounced,

(2) Every such alteration or addition shall be read and explained to
the accused.

(3) If the alteration or addition to a charge is such that proceeding
immediately with the trial is not likely, in the opinion of the Court, to

prejudice the accused in his defence or the prosecutor in the conduct of §0

the case, the Court may, in its discretion, after such alteration oy addi-
tion has been made, proceed with the trial as if the altered or added
charge had been the original charge.

When charged for the murder of Haidar Baksh, he was tried for the 40

45

45 of 1860.
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{(4) If the alteration or addition is such that proceeding innnediately
with the trial is likely, in the opinion of the Court, to prejudice the

ac.cused or .the prosecutor as aforesaid, the Court may either direct a new
trial or adjourn the trial for such period ag may be necessary.

5 (5) If the offence stated in the altered or added charge is one for

the prosecution of which previous sanction is necessary, the case shall
not be proceeded with until such sanction is obtained, unless sanction
has been already obtained for a prosecution on the same facts as those
on which the altered or added charge is founded. ‘

Io E-ll Whenever a charge is altered oy added to by the Court after
the commencement of the trial, the prosecutor and the accused shall be
allowed—

(a) to recall or re-summon, and examine with reference to such
alteration or addition, any witness who may have been examined,

I§ unless the Court, for reasons to be recorded in writing, considers

that the prosecutor or the accused, as the case may be, desires to
recall or re-examine such witness for the purpose of vexation or
delay or for defeating the ends of justice;

(b) also to call any further witness whom the Court may think

20 to be material.

B.—Joinder of charges
218. (1) For every distinct offence of which any person is accused

there shall be a separate charge, and every such charge shall be tried
separately: * * * * *
25  Provided that where the accused person, by an application in writing,
so desires and the Magistrafe is of opinion that such person is not likely
to be prejudiced thereby, the Magistrate may try together ail or any num-
Lo o ]

ber of the charges framed against such person.
(2) Nothing in sub-section (1) shall affect the operation of the pro-

visions of sections 219, 220, 221 and 223.

30

Hlustration

A is accused of a theft on gne occasion, and of causing grievous hurt on another
oceasion. A must be separately charged and separately tried for the theit and

causing grievous hurt.

219. (1) When a person is accused of more offences than one of the
same kind committed within the space of twelve months from the first
to the last of such offences, whether in respect of the same person or
not, he may be charged with, and tried at one trial for, any number of
them not exceeding three.

40 (2) Offences are of the same kind when they are punishable with the
same amount of punishment under the same section of the Indian Penal
Code or of any special or local law: ,

Provided that, for the purposes of this section, an offence punishable
under section 379 -of the Indian Penal Code shall be deemed to be an

45 offence of the same kind as an offence punishable under sect?on 380 of

the said Code, and that an offence punishable under any section of the

said Code, or of any special or local law, shall be deemed to be an offence
of the same kind as an attempt to commit such offence, when such an
attempt is an offence.

220. (1) If, in one series of acts so connected together as to form the
sarne transaction, more offences than one are committed by the same
person, he may be charged with, and tried at one trial for, every such

35
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(2) When a person charged with one or more offences of criminal
breach of trust or dishonest misappropriation of property as provided in
sub-section (2) of section 212 or in sub-section (1) of section 219, is

accused of committing, for the purpose of facilitating or concealin?'t-he
tommission of that offence or those offences, one or more offences of §
falsification of accounts, he may be charged with, and tried at one trial
for, every such offence.

(3) If the acts alleged constitute an offence falling within two or
more separate definitions of any law in force for the time being by
which offences are defined or punished, the person accused of them may I°
be charged with, and tried at one trial for, each of such offences.

(4) If several acts, of which one or more than one would by itselt
or themselves constitute an offence, constitute when combined a different
offence, the person accused of them may be charged with, and tried at
one trial for the offence constituted by such acts when combined, and I5
for any offence constituted by ay one, or more, of such acts.

(5) Nothing contained in this section shall aifect section 71 of the 45 of 1860,
Indian Penal Code.

Nlustrations to sub-section (1)

(a) A rescues B, a perscn in lawful custody, and in so doing causes grievous 20

hurt to C, a constable in whese custody B was. A may be charged with, and
convicted of, offences under sections 225 and 333 of the Indian “Penal Code. 45 of 1860,

(b} A commits house-breaking by day with intent to commit adultery, and
commits, in the house so entered, adultery with B's wife, A may be separately
charged with, and convicted of, offences under sections 454 and 497 of the Indian 25 45 of 1860,
Penal Code.

(¢) A entices B, the wife of C, away from C, with intent to commit aduliery
with B, and then commits adultery with her. A may be separately charged with,
and convicted of, offences under sections 498 and 497 of the Indian Penal Code, 435 of 1860,

{(d) A has in his possession several seals knowing them to be counterfeit and 30
intending to use them for the purpose of committing several forgeries punishable
under section 466 of the Indian Penal Code. A may be separately charged with,'
and convicted of, tht possession of each seal under section 473 of the Indian 45 of 1860,

Penal Code.

(e) With intent to cause injury to B, A institutes a criminal proceeding against 35

him, knowing that there is no just or lawful ground for such proceeding, and
also falsely accuses B of having commifted an offence, knowing that there is no
just or lawful ground for such charge. A may be separately charged with, and

convicted of, two offences under section 211 of the Indian Penal Code. 45 of 1860.

(f) A, with intent to cause injury to B, falsely accuses him of having com- 4°©
mitted an offence, knowing that there is no just or lawful ground for such charge.
On the trial, A gives false evidence against B, intending thereby to cause B to
be convicted of a capital offence. A may be separately charged with, and con-
victed of, offences under sections 211 and 194 of the Indian Penal Code. 45 of 1860,

(g) A, Lwith six others, commils the offences of rioting, grievous hurt and 45 —

assaulting a public servant endeavouring in the discharge of his duty as such to
suppress the riot. A may be separately charged with, and convicted of, offences
under sections 147, 325 and 152 of the Indian Penal Code. 45 of 1860

(h) A threatens B, C and D at the same {ime with injury to their persons
with intent to cause alarm te them. A may be separately charged with, and 59
convicted of, each of the three offences under section 506 of the Indian Penal
Code. 45 of 1860.

The separate charges referred to in Illustrations (e} to (k), respectively, may
be tried at the same time
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Illustrations to sub-section (3)

(i) A wrongfully strikes B with a cane. A may be separately charged with
and convicted of, offences under sections 352 and 323 of the Indian Penal Code.

(i) Several stolen sacks of corn are made over to A and B, who knew they
are stolen property, for the purpose of concealing them. A and B thereupon
voluntarily assist each other to conceal the sacks at the bottom of a grain-pit. A

and B may be separately charged with, and convicted of, offences under sections
411 and 414 of the Indian Penal Code.

(lc) A exposes her child with the knowledge that she is thereby likely 1o cause

10 its death. The child dies in consequence of such exposure. A may be separately
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charged with, and convicted of, offences under sections 317 and 304 of the Indian
Penal Code.

Illustrations to sub-section (4)

(1) A dishonestly uses a forged document as genuine evidence, in order to
convict B, a public servant, of an offence under section 167 of the Indian Penal

Code. A may be separately charged with, and convicted of, offences under sections
471 {read with section 466) and 196 of that Code.

(m) A commits robbery on B, and in doing so voluntarily causes hurt to him.
A may be separately charged with, and convicted of, offences under sections 323,
392 and 394 of the Indian Penal Code.

221. (1) If a single act or series of acts is of such a nature that it is

doubtful which of several offences the facts which can be proved will
constitute, the accused may be charged with having committed all or
any of such offences, and any number of such charges may be tried at
once; or he may be charged in the alternative with having committed
some one of the said offences.

(2) If in such a case the accused is charged with one offence, and
it appears in evidence that he committed a different offence for which
he might have been charged under the provisions of sub-section (1), he
may be convicted of the offence which he is shown to have committed,
although he was not charged with it.

INlustrations

(e} A is accused of an act which may amount to theft, or receiving stolen
property, or criminal breach of trust or cheating. He may be charged with theft,
recejving stolen property, criminal breach of trust and cheating, or he may be
charged with having committed theft, or receiving stolen property, or criminal
breach of trust or cheating.

(b) In the case mentioned, A is only charged with theft. It appears that he
committed the offence of criminal breach of trust, or that of receiving stolen
goods. He may be convicted of criminal breach of trust or of receiving stolen
goods (as the case may be), though he was not charged with such offence.

{¢) A states on oath before the Magistrate that he saw B hit C with a club.
Before the Sessions Court A states on oath that B never hit C. A may be charged
in the alternative and convicted of inientionally giving false evidence, although
it cannot be proved which of these contiradictory statements was false.

222, (1) When a person is charged with an offence consisting of several

particulars, a combination of some only of which constitutes a complete
minor offence, and such combination is proved, but the remaining parti-
culars are not proved, he may be convicted of the minor offence, though
he was not charged with it.
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(2) When a person is charged with an offence and facts are proved
which reduce it to a minor offence, he may be convicted of the minor
offence, although he is not charged with it.

(3) When a person is charged with an offence, he may be convicted

of an attempt to commit such offence although the attempt is not separate- 5
Iy charged.

(4) Nothing in this section shall be deemed to authorise a conviction
of any minor offence where the conditions requisite for the initiation of
proceedings in respect of that minor offence have not been satisfied.

Hlustrations 10

{a) A is charged, under section 407 of the Indian Penal Code, with criminal 45 of 1860
breach of trust in respect of property entrusted to him as a carrier. It appears.
that he did commit criminal breach of trust under section 406 of that Code in
respect of the property, but that it was not enirusted to him as a carrier. He

may be convicted of criminal breach of trust under the said section 408, 15

(b) A is charged, under section 325 of the Indian Penal Code, with causing 45 of 1860,
grievous hurt. He proves that he acted on grave and sudden provocation. He
may be convicted under section 335 of that Code.

223. The following persons may be charged and tried together,

namely:— 20

(1) persons accused of the same offence committed in the course
of the same transaction;

(b) persons accused of an offence and persons accused of
abetment of, or attempt fo commit, such offence;

(¢) persons accused of more than one offence of the same kind, 25
within the meaning of section 219 committed by them jointly within

the period of twelve months;

(d) persons accused of different offences committed in the
course of the same transaction;

(¢) persons accused of an offence which includes theft, extor- 30
tion, cheating, or criminal misappropriation, and persons accused of

T
receiving or retaining, or assisting in the disposal or concealment of,
property possession of which is alleged to have been transferred by
any such offence committed by the first-named persons, or of abet-
ment of or attempting to commit any such last-named offence; 35

(f) persons accused of offences under sections 411 and 414 of the _
Indian Penal Code or either of those sections in respect of stolen pro- 15 of 1860.
perty the possession of which has been transferred by one offence;

(g) persons accused of any offence under Chapter XII of the
Indian Penal Code relating to counterfeit coin and persons accused 49 45 of 1860.
of any other offence under the said Chapter relating to the same
coin, or of abetment of or attempting to commit any such offence;
and the provisions contained in the former part of this Chapter
shall, so far as may be, apply to all such charges:
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Provided that where a number of persons are charged with separate
offences and such persons do not fall within any of the categories specified
in this section, the Magistrate may, if such persons by an application in
writing, so desire, and if he is satisfied that such persons would not he

. Prejudicially affected thereby, and it is expedient so to do, try all such

persons together,

224. When a charge containing more heads than one is framed against

the same person, and when a conviction has been had on one or more of
them, the complainant, or the officer conducting the prosecution, may,
with the consent of the Court, withdraw the remaining charge or charges,
or the Court of its own accord may stay the inquiry into, or trial of, such
charge or charges and such withdrawal shall have the effect of an acquittal
on such charge or charges, unless the conviction be set aside, in which
case the said Court (subject to the order of the Court setting aside the
conviction) may proceed with the inquiry into, or trial of, the charge or
charges so withdrawn.

CHAPTER XVIII
TRIAL BEFORE A COURT OF SESSION
225. In every trial before a Court of Session, the prosecution shall be
conducted by a Public Prosecutor.

226. When the accused appears or is brought before the Court in

pursuance of a commitment of the case under section 209, the prosecutor

shall open his case by describing the charge brought against the accused
and stating by what evidence he proposes to prove the guilt of the
accused.

227. If, upon consideration of the record of the case and the documents

submitted therewith, and after hearing the submissions of the accused
and the prosecution in this behalf, the Judge considers that there is not
sufficient ground for proceeding against the accused, he shall discharge
the accused and record his reasons for so doing.

228. (1) If, after such consideration and hearing as aforesaid, the
Judge is of opinion that there is ground for presuming that the accused
has committed an offence which—

(a) is not exclusively triable by the Court of Session, he may,
by order, transfer the case for trial to the Chief Judicial Magistrate,
and thereupon the Chief Judicial Magistrate shall try the offence
in accordance with the procedure for the trial of warrant-cases ins-
tituted on a police report;

(b) is exclusively triable by the Court, he shall frame in writing
a charge against the accused.

(2) Where the Judge frames any charge under clause (b) of sub-
section (1), the charge shall be read and explained to the accused and
the accused shall be asked whether he pleads guilty of the offence or
claims to be tried.

229. If the accused pleads guilty, the Judge shall record the plea and
may, in his discretion, convict him thereon.
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230, If the accused refuses to plead, or does not plead, or claims to be

tried or is not convicted under section 229, the Judge shall fix a date for

the examination of witnesses, and may, on the application of the prose-
cution, issue any process for compelling the attendance of any witness or
the production of any document or other thing,.

231. (1) On the date so fixed, the Judge shall proceed to take all such

evidence as may be produced in support of the prosecution.

(2) The Judge may, in his discretion, permit the cross-examination
of any witness to be deferred until any other witness or witnesses have
been examined or recall any witness for further cross-examination,

232. If, after taking the evidence for the prosecution, examining the

accused and hearing the prosecution and the defence on the point, the
Judge considers that there is no evidence that the accused committed the
offence, the Judge shall record an order of acquittal.

233. (1) Where the accused is not acquitted under section 232, he shall

be called upon to enter on his defence and adduce any evidence he may
have in support thereof.

(2) If the accused puts in any written statement, the Judge shall file
it with the record.

(3) If the accused applies for the issue of any process for compelling
the attendance of any witness or the production of any document or
thing, the Judge shall issue such process unless he considers, for reasons
to be recorded, that such application should be refused on the ground that
it is made for the purpose of vexation or delay or for defeating the ends
of justice.

234, When the examination of the witnesses (if any) for the defence
is complete, the prosecutor shall sum up his case ang the accused or his
pleader shall be entitled to reply:

Provided that where any point of law is raised by the accused or his
pleader, the prosecution may, with the permission of the Judge, make his
submissions with regard to such point of law.

235. (1) After hearing arguments and points of law (if any), the
J u'd_g';-shall give a judgment in the case.

(2) If the accused is convicted, the Judge shall, unless he proceeds in
accordance with the provisions of section 360, hear the accused on the
question of sentence, and then pass sentence on him according to law.

236. In a case where a previous conviction is charged under the pro-
visions of sub-setion (7) of section 211, and the accused does not admit

that he has been previously convicted as alleged in the charge, the Judge
may, after he has convicted the said accused under section 229 or section

235, take evidence in respect of the alleged previous conviction, and shall
record a finding thereon:

Provided that no such charge shall be read out by the Judge nor shall
the accused be asked to plead thereto nor shall the previous conviction
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be referred to by the prosecution or in any evidence adduced by it, unless
and until the accused has been convicted under section 229 or section 235.
237. (I) A Court of Session taking cognizance of an offence under
sub-section (2) of section 199 shall try the case in accordance with the

s procedure for the trial of ‘Warrant-cases instituted otherwise than on a
police report before a Court of Magistrate:

Provided that the person against whom the offence is alleged to
have been committed shall, unless the Court of Session, for reasons to
be recorded, otherwise directs, be examined as a witness for the prose-

10 cution.

(2) Every trial under this section shall be held in camera if either
party thereto so desires or if the Court thinks fit so to do.

(3) If, in any such case, the Court discharges or acquits all or any of

the accused and is of opinion that there was no reasonable cause for mak-

I5 ing the accusation against them or any of them, it may, by its order of dis-

charge or acquittal, direct the person against whom the offence was alleged

to have been committed (other than the President, Vice-President or the

Governor of a State or the Administrator of a Union territory) to show

cause why he should not pay compensation to such accused or to each
20 or any of such accused, when there are more than one.

(4) The Court shall record and consider any cause which may be
shown by the .person so directed, and if it is satisfied that there was no
reasonable cause for making the accusation, it may, for reasons to be
recorded, make an order that compensation to such amount not exceeding

25 one thousand rupees, as it may determine, be paid by such person to the
accused or to each or any of them.

(5) Compensation awarded under sub-section (4) shall be recovered
as if it were a fine imposed by a Magistrate.

(6) No person who has been directed to pay compensation under

30 sub-section (4) shall, by reason of such order, be exempted from any

civil or criminal liability in respect of the complaint made under this
section:

Provided that any amount paid to an accused person under this
section shall be taken into account in awarding compensation to such
35 person in any subsequent civil suit relating to the same matter.

(7) The person who has been ordered under sub-section (4) to pay
compensation may**** appeal from the order, in so far as it relates to

the payment of compensation, to the High Court.

(8) When an order for payment of compensation t{o an accused

o berson is made, the compensation shall not be paid to him before the

period allowed for the presentation of the appeal has elapsed, or, if an
appeal is presented, before the appeal has been decided.

CHAPTER XIX
TRIAL OF WARRANT-CASES BY MAGISTRATES
A.—Cases instituted upon a police report
238. When, in any warrant-case instituted on a police report, the

accused appears or is brought before a Magistrate at the commence-
ment of the trial, the Magistrate shall satisfy himself that he has complied
with the provisions of section 207.

45
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239. If, upon considering the police report and the documents sent
with it under section 173 and making such examination, if any, of the

accused as the Magist;';ﬁ; thinks necessary and after giving the prose-
cution and the accused an opportunity of being heard, the Magistrate
considers the charge against the accused to be groundless, he shall dis-
charge the accused, and record his reasons for so doing.

240. (1) If, upon such consideration, examination, if any, and hear-

ingl,-al-é Magistrate is of opinion that there is ground for presuming
that the accused has committed an offence triable under this Chapter,
which such Magistrate is competent to try and which, in his opinion,
could be adequately punished by him, he shall frame in writing a charge
against the accused.

(2) The charge shall then be read and explained to the accused, and
he shall be asked whether he pleads guilty of the offence charged or
claims to be tried.

241. If the accused pleads guilty, the Magistrate shall record the
plea and may, in his discretion, convict him thereon.

242. (1) If the accused refuses to plead or does not plead, or claims

to be tried or the Magistrate does not convict the accused under section
241, the Magistrate shall fix a date for the examination of witnesses.

(2) The Magistrate may, on the application of the prosecution, issue
a summons to any of its witnesses directing him to attend or to produce
any document or other thing.

(3) On the date so fixed, the Magistrate shall proceed to take all
such evidence as may be produced in support of the prosecution:

Provided that the Magistrate may permit the cross-examination of
any witness to be deferred until any other witness or witnesses have
been examined or recall any witness for further cross-examination.

243. (1) The accused shall then be called upon to enter upon his def-

ence and produce his evidence; and if the accused puts in any written
statement, the Magistrate shall file it with the record.

(2) If the accused, after he has entered upon his defence, applies
to the Magistrate to issue any process for compelling the attendance of
any witness for the purpose of examination or cross-examination, or the
production of any document or other thing, the Magistrate shall issue
such process unless he considers that such application should be refused
on the ground that it is made for the purpose of vexation or delay or for
defeating the ends of justice and such ground shall be recorded by him
in writing:

Provided that, when the accused has cross-examined or had the
opportunity of cross-examining any witness before entering on his def-
ence, the attendance of such witness shall not be compelled under this
section, unless the Magistrate is satisfied thaf it is necessary for the
ends of justice.
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(3) The Magistrate may, before summoning any witness on an appli-
cation under sub section (2), require that the reasonable exp;ses in-
curred by the witness in attending for the purposes of the trial be depo-
51ted in Court,

5 B.—Cases instituted otherwise than on police report

"'244. (1) When, in any warrant-case instituted otherwise than on a

police report, the accused appears or is brought before a Magistrate, the
Magistrate shall proceed to hear the prosecution and take all such evi-
- dence as may be produced in support of the prosecution.
Io (¢) The Magistrate may, on the application of the prosecution, issue
a summons fo any of its witnesses directing him to attend or to produce
any document or other thing.

245, (1) If, upon taking all the evidence referred to in section 244,

the Magistrate considers, for reasons to be recorded, that no case against

5 the accused has been made out which, if unrebutted, would warrant his

conviction, the Magistrate shall discharge him.

(2) Nothing in this section shall be deemed to prevent a Magistrate
from discharging the accused at any previous stage of the case if, for
‘reasons to be recorded by such Magistrate, he considers the charge to

20 be groundless.

246. (1) If, when such evidence has been taken, or at any previous

stag-;?)f the caseI, the Mpagistrate is of opinion that there is ground for
presuming that the accused has committed an offence triable under this
Chapter, which 'such Magistrate is competent to try and which, in his

25 opinion, could be adequately punished by him, he shall frame in writing
a '‘charge against the accused.

| (2) The charge shall then be read and explained to the accused, and
he shall be asked whether he pleads guilty or has any defence to make.
(3) If the accused pleads guilty, the Magistrate shall record the plea,
30 and—méy, in his discretion, convict him thereon.

(4), If the accused refuses to plead, or does not plead or claims
té be tried or if the accused is not convicted under sub-section (3), he shall
be required to state, at the commencement of the next hearing of the
dase, or, if the Magistrate for reasons to be recorded in writing so thinks

35 fit, forthwith, whether he wishes to cross-examine any, and, if so, which,
of the witnesses for the prosecution whose evidence has been taken.

(5) If he says he does so wish, the witnesses named by him shall be
recalled and, after cross-examination and re-examination (if any), they
shall be discharged.

40 (6) The evidence of any remaining witnesses for the prosecution
. _ a . - . -
shall next be taken, and after cross-examination and re-examination (if
any), they shall also be discharged
~ 247. The accused shall then be called upon to enter upon his defence
énd, produce his evidence; and the provisions of section 243 shall apply

45 to the case.
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C.—Conclusion of trial

Oﬁlciléil::ﬁ}:_ 248. (1) If, in any case under this Chapter in which a charge has

tion, been framed, the Magistrate finds the accused not guilty, he shall record
an order of acquittal.

(2) Where, in any case under this Chapter, the Magistrate finds the 3
accused guilty, but does not proceed in accordance with the provisions
of section 325 or section 360, he shall, after hearing the accused on the

. L] ——
question of sentence, pass sentence upon him according to law.

(3) Where, in any case under this Chapter, a previous conviction is
charged under the provisions of sub-section (7) of section 211 and the IC

accused does not admit that he has been previously convictza-,;s alleged
in the charge, the Magistrate may, after he has convicted the said ac-
cused, take evidence in respect of the alleged previous conviction, and
shall record a finding thereon:

Provided that no such charge shall be read out by the Magistrate nor 15
shall the accused be asked to plead thereto nor shall the previous con-
viction be referred to by the prosecution or in any evidence adduced by
it, unless and until the accused has been convicted under sub-section (2).

Afbsence 249. When the proceedings have been instituted upon complaint, and
Ol COm-~-

plainant.  ON any day fixed for the hearing of the case, the complainant is absent, 20

and the offence may be lawfully compounded or is not a cognizable
offence, the Magistrate may, in his discretion, notwithstanding anything
hereinbefore contained, at any time before the charge has been framed,
discharge the accused.

Compen- 250. (1) If, in any case instituted upon complaint or upon informa- 25

sation for  tion given to a police officer or to a Magistrate, one or more persons is

tion with- or are accused before a Magistrate of any offence triable by a Magistrate,

hle cauon and the Magistrate by whom the case is heard discharges or acquits all or
any of the accused, and is of opinion that there was no reasonable ground
for making the accusation against them or any of them, the Magistrate 30
may, by his order of discharge or acquittal, if the person upon whose
complaint or information the accusation was made is present, call upon
him forthwith to show cause why he should not pay compensation to
such accused or to each or any of such accused when there are more than
one: or, if such person is not present, direct the issue of a summons to 35

him to appear and show cause as aforesaid.

(2) The Magistrate shall record and consider any cause which such
complainant or informant may show, and if he is satisfied that there
was no rgasonable ground for making the accusation, may, for reasons
to be recorded, make an order that compensation to such amount, not 40
exceeding the amount of fine he is empowered to impose, as he may
determine, be paid by such complainant or informant to the accused or
to each or any of them.

(3) The Magistrate may, by the order directing payment of the com-
pensation under sub-section (2), further order that, in default of pay- 45
ment, the person ordered to pay such compensation shall undergo simple
imprisonment for a period not exceeding thirty days.

(4) When any person is imprisoned under sub-section (3), the provi-
sions of sections 68 and 69 of the Indian Penal Code shall, so far as may  450f 1860,

be, apply. 50
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(3) .No person: who has been directed to pay compensation wunder
this section shall, by reason of such order, be exempted from any civil
or criminal liability in respect of the complaint made or information
given by him: '

5 Provided that any amount paid to an accused person under this
section shall be taken into account in awarding compensation to such
person in' any subsequent civil suit relating to the same matter,

(6) A complainant or informant who has been ordered under sub-
section (2) by a Magistrate of the second class to pay compensation
10 exceeding one hundred rupees, may appeal from the order, as if such com-
plainant or informant had been convicted on a trial held by such
Magistrate,

(7) When an order for payment of compensation to an accused per-

son is made in a case which is subject to appeal under sub-section (6),

15 the compensation shall not be paid to him before the period allowed for

the presentation of the appeal has elapsed, or, if an appeal is presented,

before the appeal has been decided; and where such order is made in a

case which is not so subject to appeal the compensation shall not be paid
before the expiration of one month from the date of the order,

22 (8) The provisions of this section apply to summons-cases as well ag
to warrant-cases.

CHAPTER XX

TRIAL OF SUMMONS-CASES BY MAGISTRATES

251, When in a summons-case the accused appears or is brought

25 before the Magistrate, the particulars of the offence of which he is ac-
cused shall be stated to him, and he shall be asked whether he pleads
guilty or has any defence to make, but it shall not be necessary to frame
a formal charge.

252. 1f the accused pleads guilty, the Magistrate shall record the plea

30 as nearly as possible in the words used by the accused and may, in his
discretion, convict him thereon,

253. (I) Where a summons has been issued under section 206 and
the accused desires to plead guilty to the charge without appearing
before the Magistrate, he shall transmit to the Magistrate, by post or by

35 messenger, a letter containing his plea and also the amount of fine specified
in the summons.

(2) The Magistrate may, in his discretion, convict the accused in his

.absence, on his plea of guilty and sentence him to pay the fine specified
in the summons, and the amount transmitted by the accused shall be
40 adjusted towards that fine, or where a pleader authorised by the accused

in this behalf pleads guilty on behalf of the accused, the Magistrate shall
record the plea as nearly as possible in the words used by the pleader

and may, in his discretion, convict the accused on such plea and sentence
him as aforesaid.
]
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254. (1) If the Magistrate does not convict the accused - under sec-
tion 252 or section 253, the Magistrate shall proceed to hear ‘the prose-

L = ]
cution and take all such evidence as may be produced in support of the
prosecution, and also to hear the accused and take all such evidence as
he produces in his defence.

(2) The Magistrate may, if he thinks fit, on the application of the
prosecution or the accused, issue a summons to any witness directing
him to attend or to produce any document or other thing.

(3) The Magistrate may, before summoning any' witness on. such
application, require that the reasonable expenses of the witness ineur- 1¢

red in attending for the purposes of the trial be deposited in Court,

255. (1) If the Magistrate, upon taking the evidence referred to in
section 254 and such further evidence, if any, as he may, of his own mo-

tion, cause to be produced, finds the accused not guilty, he shall record
an order of acquittal. 15

(2) Where the Magistrate does not proceed in accordance with the
provisions of section 325 or section 360, he shall, if he finds the accused

guilty, pass sentence upon him according to law.

(3) A Magistrate may, under section 252 or section 255, convict the

accused of any offence triable under this.a'apter, whichEm the facts 20
admitted or proved he appears to have committed, whatever may be
the nature of the complaint or summons, if the Magistrate is satisfied
that the accused would not be prejudiced thereby.

256. (1) If the summons has been issued on complaint, and on the

dayTprointed for the appearance of the accused, or any day subsequent 24
thereto to which the hearing may be adjourned, the complainant does
not appear, the Magistrate shall, notwithstanding anything hereinbefore
contained, acquit the accused, unless for some reason he thinks it pro-
per to adjourn the hearing of the case to some other day:

Provided that where the complainant is represented by a pleader 30
or by the officer conducting the prosecution or where the Magistrate is
of opinion that the personal attendance of the complainant is not neces-
sary, the Magistrate may dispense with his attendance and proceed with
the case.

(2) The provisions of sub-section (I) shall, so far as may be, apply 35
also to cases where the non-appearance of the complainant is due to
his death.

257. If a complainant, at any time before a final order is passed in

any-c_aée under this Chapter, satisfies the Magistrate that there are suffi-
cient grounds for permitting him to withdraw his complaint against the 4¢
accused, or if there be more than one accused, against all or any of
them, the Magistrate may permit him to withdraw the same, and shall
thereupon acquit the accused against whom the complaint is so with-
drawn,
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258. In any summons-case instituted otherwise than upon complaint,

a Magistrate of the first class or, with the previous sanction of the Chief
Judicial Magistrate, any other Judicial Magistrate, may, for reasons to
be recorded by him, stop the proceedings at any stage without pro-

s [nouncing any judgment and where such stoppage of proceedings is made
after the evidence of the principal witnesses has been recorded, pro-
nounce a judgment of acquittal, and in any other case, release the accused,
and such release shall have the effect of discharge.

259. When in the course of the trial of a summons-case relating to
an offence punishable with imprisonment for a term exceeding six
months, it appears to the Magistrate that in the interests of justice, the
offence should be tried in accordance with the procedure for the trial of
warrant-cases, such Magistrate may proceed to re-hear the case in the
manner provided by this Code for the trial of warrant-cases and may re-
call any witness who may have been examined.

CHAPTER XXI
SUMMARY TRIALS
260. (I) Notwithstanding anything contained in this Code—
- (a) any Chief Judicial Magistrate;
(b) any Metropolitan Magistrate;
(c) any Magistrate of the first class specially empowered in this
behalf by the High Court,
x =

I0

I5

20

* * % &

may, if he thinks fit, try in a summary way all or any of the following

25 offences:—
(i) offences not punishable with death, imprisonment for life

or imprisonment for a term exceeding two years;
R .
(ii) theft, under section 379, section 380 or section 381 of the

Indian Penal Code, where the value of the property stolen does not

30 exceed two hundred rupees;

. . . . . *

(ii1) receiving or retaining stolen property, under section 41; of
the Indian Penal Code, where the value of the property does not
exceed two hundred rupees;

35 (iv) assisting in the concealment or disposal of stolen property,
under section 414 of the Indian Penal Code, where the value of such
property does not exceed two hundred rupees;

] * * * * *
(v) offences under sections * * 454 and 456 of the Indian Penal

o

40 Code; ,

(vi) insult with intent to provoke a breach of the peace, under
section 504, and criminal intimidation, under section 506 of the
Indian Penal Code.

(vii) abetment of any of the foregoing offences;

] .

45 (viii) an attempt to commit any of the foregoing offences, when

L .
such attempt is an offence:
(ir) any offence constituted by an act in respect of which a com-

plaint may be made under section 20 of the Cattle-trespass Act, 1871.

(2) When, in the course of a summary trial it appears to the Magis-
so trate * that the nature of the case is such that it is undesirable to try
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it summarily, the Magistrate * shall recall any witnesses who may - have
been examined and proceed to re-hear the case in the manner provided-by
this Code,
261. The High Court may confer on any * Magistrate invested with the
— - - . ;
powers of a Magistrate of the second class power to try summarily any s

offence which is punishable only with fine or with’ imprisorTm'ent for a.

term not exceeding six months with or without fine, and any abetment of

e i

A
or attempt to commit any such offence,
e - e - — ]

262. (1) In trials under this Chapter, the procedure specified in this

Code for the trial of summons-case shall be followed except as hereinafter 10
mentioned. '

{2) No sentence of imprisonment for a term exceeding three months
shall be passed in the case of any conviction under this Chapter.

263. In every case tried summarily, the Magistrate * * * shall enter,
in"such form as the State Government may direct, the following parti- i5
culars, namely:—

(a) the serial number of the case,

(0) the date of the commission of the offence;

(¢) the date of the report or complaint;

(d) the name of the complainant (if any); 20
(e) the name, parentagé and residence of the accused;

(f) the offence complained of and the offence (if any) proved, and
in cases coming under clause (ii), clause (iii) or c¢lause (iv) of sub-
section (1) of section 260, the value of the property in respect of which

the offence has been c-:'(;r-n_mitted; 25
(g) the plea of the accused and his examination (if any),
(k) the finding; :
(i) the sentence or other final order;
(j) the date on which proceedings terminated.

264. In every case tried summarily in which the accused does not plead 30

P - .
guilty, the Magistrate * shall record the substance of the evidence and a
judgment containing a brief statement of the reasons for the finding.

263. (1) Every such record and judgment shall be written * * in the

language of the Court. |
{2) The High Court may authorise any * Magistrate empowered to try 35
offences summarily to prepa:;e the aforesaid record or jufigment. or both
by means of an officer appointed in this behalf by the Chief J uc?1c1a1 Ma-
gistrate, and the record or judgment so prepared shall be signed by

* = * * such Magistrate.
e ——

. . * * * * 40

CHAPTER XXII
ATTENDANCE OF PERSONS CONFINED OR DETAINED IN PRISONS

266. In this Chapter,—

i i i law viding for
(a) “detained” includes detained under any law  pro g
vreventive detention; - 45



109
(b) “prison” includes,—
(i) any place which has been declared by the State Govern-
ment, by general or special order, to be a subsidiary jail;

(1) any reformatory, Borstal institution or other institution
5 of a like nature. '

267. (1) Whenever, in the course of an inquiry, trial or other pro-
——
ceeding under this Code, it appears to a Criminal Court,—

() that a person confined or detained in a prison should be
brought before the Court for answering to a charge of an offence, or
for the purpose of any proceedings against him, or
L

i RS i

10

(b) that it is necessary for the ends of justice to examine such
person as a witness,

. the Court may make an order requiring the officer in charge of the pri-
son to produce such person before the Court for answering to the charge
15 or for the purpose of such proceeding or, as the case may be, for giving

" s
evidence,

(2) Where an order under sub-sectian (1) is made by a Magistrate of

the second class, it shall not be forwarded to, or acted upon by, the

20 officer in charge of the prison unless it is countersigned by the Chief
Judicial Magistarte to whom such Magistrate is subordinate.

(3) Every order submitted for countersigning under sub-section (2)
shall be accompanied by a statement of the facts which, in the opinion
of the Magistrate, render the order necessary, and the Chief Judicial

Magistrate to whom it is submitted may, after considering such state-
25 ment, decline to countersign the order.

268. (1) The State Government may, at any time, having regard to

the matters specified in sub-section (2). by general or special order,
direct that any person or class of persons shall not be removed from
the prison in which he or they may be confined or detained, and there-
upon, so long as the order remains in force, no order made under section
267, whether before or after the order of the State Government, shall

P
have effect in respect of such person or class of persons.

30

(2) Before making an order under sub-section (1), the State Gov-
ernment shall have regard to the following matters, namely: —

35 (2) the nature of the offence for which, or the grounds on which,
the person or class of persons has been ordered to be confined or
detained in prison; ‘

(b) the likelihood of the disturbance of public order if the
person or class of persons is allowed to be removed from the pr_ison;

40 (¢) the public interest, generally.

269. Where the person in respect of whom an order is made under
section 267—

L]
(a) is by reason of sickness or infirmity unfit.to be removed
from the prison; or

(b) is under committal for trial or under remand pendirig trial

43 or pending a preliminary investigation; or
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(¢) is in custody for a period which would expire before the
expiration of the time required for complying with the order and

for taking him back to the prison in which he is confined or detained;
or

(d) is a person to whom an order made by the State Govern-

ment under section 268 applies,
T

the officer in charge of the prison shall abstain from carrying out the
Court’s order and shall send to the Court a statement of reasons for so
abstaining:

Provided that where the attendance of such person is required for
giving evidence at a place not more than twenty-five kilometres distant
from the prison, the officer in charge of the prison shall not so abstain
for the reason mentioned in clause (b).

270. Subject to the provisions of section 269, the officer in charge of

the prison shall, upon delivery of an order made under sub-section (I)
of section 267 and duly countersigned, where necessary, under sub-

section (2) thereof, cause the person named in the order to be taken to
the Court in which his attendance is required, so as to be present there
at the time mentioned in the order, and shall cause him to be kept in
custody in or near the Court until he has been examined or until the
Court authorises him to be taken back to the prison in which he was
confined or detained.

271. The provisions of this Chapter shall be without prejudice to the
poﬁ of the Court to issue, under section 284, a commission for the
examination, as a witness, of any person confined or detained in a prison;
and the provisions of Part B of Chapter XXIII shall apply in relation
to the examination on commission of any such person in the prison as
they apply in relation to the examination on commission of any other
person.

CHAPTER XXIII
EVIDENCE IN INQUIRIES AND TRIALS
A —Mode of taking and recording evidence

272. The State Government may determine what shall be, for purposes
of mme, * * the language of each Court within the State other than
the High Court.

273. Except as otherwise expressly provided, all evidence taken in
thmurse of the trial or other proceeding shall be taken in the presence

o ——— . .
of the accused, or, when his personal attendance is dispensed with, in the
presence of his pleader.

10

15

20

25

30

35

Explanation.—In this section, “accused” includes a person in relation' 40

to whom any proceeding under Chapter VIIT has been commenced under
this Code.
274. (I) In all summons-cases tried before a Magistrate, in all in-

quines under sections 145 to 148 (both inclusive), and in all proceedings

under section 446 otherwise than in the course of a trial, the Magistrate 45

shall, as the examination of each witness proceeds, make a memorandum
of the substance of his evidence in the language of the Court: * *
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- Provided that if the Magistrate is unable to make such memorandum
himself, he shall, after recording the reason of his inability, cause such
memorandum to be made in writing or from his dictation in open Court.

(2) Such memorandum shall be signed by the Magistrate and shall
form part of the record.
275. (1) In all warrant-cases tried before a Magistrate, the evidence

el
of .each witness shall, as his examination proceeds, be taken down in
writing either by the Magistrate himself or, where he is unable to do so

. . . . L J
owing to a physical or other incapacity, under his direction and superin-

L ]
tendence, by an officer of the Court appointed by him in this behalf.

(2} Where the Magistrate causes the evidence to be taken down, he
shall record a certificate that the evidence could not be taken down by
himself for the reasons referred to in sub-section (I).

(3) Such evidence shall ordinarily be taken down in the form of a

—— . . . . .
narrative; but the Magistrate may, in his discretion take down, or cause
to be taken down, any part of such evidence in the form of question and
answer,

(4) The evidence so taken down shall be signed by the Magistrate
and shall form part of the record.
276. (1) In all trials before a Court of Session, the evidence of each

witness shall, as his examination proceeds, be taken down in writing
either by the presiding Judge himself or, under his direction and superin-
tendence, by an officer of the Court appointed by him in this behalf.

(2) Such evidence shall ordinarily be taken down in the form of
question and answer; but the presiding Judge may, in his discretion,
take down or cause to be taken down, the whole or any part of such
evidence in the form of a narrative.

(3) The evidence so taken down shall be signed by the presiding
Judge and shall form part of the record.
277. In every case where evidence is taken down under section 275

——
or section 276 —

(a) if thé witness gives evidence in the language of the Court,
it shall be taken down in that language;

(b) if he gives evidence in any other language, it may, if prae-
ticable, be taken down in that language, and if it is not practicable
to do so, a true translation of the evidence in the language of the
Court shall be prepared as the examination of the witness proceeds,
signed by the Magistrate or presiding Judge, and shall form part of

the record;

(¢) where under clause (b) evidence is taken down in a lan-
guage other than the language of the Court, a true translation
thereof in the language of the Court shall be prepared as soon as
practicable, signed by the Magistrate or presiding Judge, and shall
form part of the record:

Provided that when under clause (b) evidence is taken down in Eng-

fish and a translation thereof in the language of the Court is not reguired
by any of the parties, the Court may dispense with such translation.
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I98.{1) As the evidence of each witness taken under section 275 or
section 276 is completed, it shall be read over to him in the presence of

S -
the accused. if in attendance. or of his pleader, if he appears by pleader,
and shall, if necessary, be corrected.

(2) If the witness denies the correctness of any part of the evidence §
when the same is read over to him, the Magistrate or presiding Judge
may, instead of correcting the evidence, make a memorandum thereon

of the objection made to it by the witness and shall add such remarks
as he thinks neccssary.

(3) If the record of the evidence is in a language different from that 10
in which it has been given and the witness does not understand that
language, the record shall be interpreted to him in the language in which
it was given, or in a language which he understands.

279. (1) Whenever any evidence is given in a language not under-
stood by the accused, and he is present in Court in person, it shall be :g

. . . N L ]| N
interpreted to him in open Court in a language understood by him.

(2) If he appears by pleader and the evidence is given in a language
other than the language of the Court, and not understood by the pleader,
it shall be interpreted to such pleader in that language.

(3) When documents are put for the purpose of formal proof, it shall ,4

be in the discretion of the Court to interpret as much thereof as appears
necessary.

280. When a presiding Judge or Magistrate has recorded the evidence

of a witness, he shall also record such remarks (if any) as he thinks

material respecting the demeanour of such witness whilst under 25
examination. '

281. (1) Whenever the accused is examined by a Metropolitan Magis-
tra?the Magistrate shall make a memorandum of the substance of the
examination of the accused in the language of the Court * *

and such memorandum shall be signed by the Magistrate and shall form 30
part of the record.

{2) Whenever the accused is examined by any Magistrate other
than a Metropolitan Magistrate, or by a Court of Session, the whole of
such examination, including every guestion put to him and every answer
given by him, shall be recorded in full * by the Magistrate himself 35
or where he is unable to do so owing to a physical or other incapacity,

e O —
under his direction and superintendence by an ofticer of the Court
appointed by him in this behalf.

(3) The record shall, if practicable, be in the language in which the

accused is examined or, if that is not practicable, in the language of the 4°
Court.

(4) The record shall be shown or read to the accused, or, if he does
not understand the language in which it is written, shall be interpreted

to him in a language which he understands, and he shall be at liberty
to explain or add to his answers. 45

(5) It shall thereafter be signed by the accused and by the Magis-
trate or presiding Judge, who shall certify under his own hand that the
examination was taken in his presence and hearing and that the record
contains a full and true account of the statement made by the accused.



10

I5

20

25

30

35

40

113

(6) Nothing in this section shall be deemed to apply to the exami-
nation of an accused person in the course of a summary trial.

282. When the services of an interpreter are required by any Criminal

Court for the interpretation of any evidence or statement, he shall be
bound to state the true interpretation of such evidence or statement.

283. Every High Court may, by general rule, prescribe the manner

-
in which the. evidence of witnesses and the examination of the accused
shall be taken down in cases coming before it; and such evidence and
examination shall be taken down in accordance with such rule.

B.—Commissions for the examination of witnesses

284. (1) Whenever, in the course of any inquiry, trial or other pro-
ceeding under this Code, it appears to a Court or Magistrate that the

examination of a witness is necessary for the ends of justice, and that
the attendance of such witness cannot be procured without an amount
of delay, expense or inconvenience which, under the circumstances of the
case, would be unreasonable, the Court or Magistrate may dispense with

such attendance and may issue a commission for the examination of the
witness in accordance with the provisions of this Chapter:

Provided that where the examination of the President or the Vice-
President of India or the Governor of a State as a witness is necessary
for the ends of justice, a commission shall be issued for the examination
of such a witness.

(2) The Court may, when issuing a commission for the examination
of a witness for the prosecution, direct that such amount as the Court
considers reasonable to meet the expenses of the accused, including the
pleadef’s fees, be paid by the prosecution.

283. (1) If the witness is within the territories to which this Code

extends, the commission shall be directed to the Chief Metropolitan
Magistrate or Chief Judicial Magistrate, as the case may be, within whose
local jurisdiction the witness is to be found.

(2) If the witness is in India, but in a State or an area to which this

Code does not extend, the commission shall be directed to such Court or

officer as the Central Government may, by notification, specify in this
behalf. : '

(3) If the witness is in a country or place outside India and arrange-
ments have been made by the Central Government with the Government
of such country or place for taking the evidence of witnesses in relation
to criminal matters, the commission: shall be issued in such form, directed
to such Court or officer, and sent to such authority for transmission, as
the Central Government may, by notification, prescribe in this behalf.

286. Upon receipt of the commission, the Chief Metropolitan Magistrate

or Chief Judicial Magistrate, or such Metropolitan or Judicial
Magistrate as he may appoint in this behalf, shall summon the witness
before him of ‘proceed to the place where the witness is, and shall take
down his evidence in the same manner, and may for this purpose exercise
the same powers, as in trials of warrant-cases under this Code.
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Parties 287. (1) The parties to any proceeding under this Code in which a
-t commission is issued may respectively forward any interrogatories 1n

nesses. writing which the Court or Magistrate directing the commission may
think relevant to the issue, and it shall be lawful for the Magistrate,
Court or officer to whom the commission is directed, or to whom the duty 5
of executing it is delegated, to examine the witness upon such interro-
gatories.

(2) Any such party may appear before such Magistrate, Court or
officer by pleader, or if not in custody, in person, and may examine, cross-

. . 1w 10
examine and re-examine (as the case may be) the said witness.

Return of 288. (1) After any commission issued under section 284 has been duly
cOmimis-

sion. eMed, it shall be returned, together with the depo?iTi:m of the wit-
ness examined thereunder, to the Court or Magistrate issuing the com-
mission; and the commission, the return thereto and the deposition shall
be open at all reasonable times to inspection of the parties, and may, sub-
ject to all just exceptions, be read in evidence in the case by either party,
and shall form part of the record.

IS5

(2) Any deposition so taken, if it satisfies the conditions prescribed by
section 33 of the Indian Evidence Act, 1872, may also be received in evi-  1of1872,
dence at any subsequent stage of the case before another Court. 20

Adjourn- 289. In every case in which a commission is issued under section 284,

ment of the inquiry, trial h di be adj d f T
proceeding. e inquiry, trial or other proceeding may adjourned for a specified

time reasonably sufficient for the execution and return of the commission.

Execution 290. (I) The provisions of section 286 and so much of section 287 and

f f - l— . —— . N .
é’om‘:;?;gn section 288 as relate to the execution of a commission and its return shall 25

sions. apply in respect of commissions issued by any of the Courts, Judges or
Magistrates hereinafter mentioned as they apply to commissions issued

under section 284.

(2) The Courts, Judges and Magistrates referred to in sub-section (1)
are—
30

(a) any such Court, Judge or Magistrate exercising jurisdiction
within an area in India to which this Code does not extend, as the
Central Government may, by notification, specify in this behalf;

(b) any Court, Judge or Magistrate exercising jurisdiction in
any such country or place outside India, as the Central Government 35
may, by notification, specify in this behalf, and having authority,
under the law in force in that country or place, to issue commissions
for the examination of witnesses in relation to criminal matters,

Deposition 291. (1) The deposition of a civil surgeon or other medical witness
of medical — . . ’
witness. taken and attested by a Magistrate in the presence of the accused, or 49

taken on commission under this Chapter, may be given in evidence in
any inquiry, trial or other proceeding under this Code, although the
deponent is not called as a witness.

(2) The Court may, if it thinks fit, and shall, on the application of
the prosecution or the accused, summon and examine any such deponent 45

e —————— o ———
as to the subject-matter of his deposition.



i1

292. (1) Any document purporting to be a report under the hand of

R

any such gazetted officer of the Mint or of the India Security Press (in-

cluding the office of the Controller of Stamps and Stationery) as the

Central Government may, by notificafion, specify in thig behalf, upon
5 any matter or thing duly submitted to him for examination and report in

the course of any proceeding under this Code, may be used as evidence

in any inquiry, trial or other proceeding under this Code, although such

officer is not called as a witness.

(2) The Court may, if it thinks fit, summon and examine any such
10 officer as to the subject-matter of his report:

Provided that no such officer shall be summoned to produce any re-
cords on which the report is based.

(3) Without prejudice to the provisions of sections 123 and 124 of the

1 of 1872, Indian Evidence Act, 1872, no such officer shall, except with the per-
15 mission of the Master of the Mint or the India Security Press or the
Controller orf Stamps and Stationery, as the case may he, be permitted—

(a) to give any evidence derived frem any unpublished official
records on which the report is baszq; or

~ (b) to disclose ‘ne nature or particulars of any test applied by,
20 him in the e~yse of the examination of the matter or thing.

293, 13) Any document purporting to be a report under the hand of

4 '_overnment scientific expert to whom this section applies, upon any

matter or thing duly submitted to him for examination or analysis and

report in the course of any proceeding under this Code, may be used
25 as evidence in any inquiry, trial or other proceeding under this Code.

(2) The Court may, if it thinks fit, summon and examine any such
expert as to the subject-matter of his report.

(3) Where any such expert is summoned by a Court and he is unable

to attend personally, he may, unless the Court has expressly directed him

jo to appear personally, depute any responsible officer working with him to

attend the Court, if such officer is conversant with the facts of the
case and can satisfactorily depose in Court on his behalf.

(#) This section applies to the following Government scientific experts,
namely:—

(¢) any Chemical Examiner or Assistant Chemical Examiner to
Government;

35

(b) the Chief Inspector of Explosives;
(¢) the Director of the Finger Print Bureauy;
(d) the Director, Haffkeine Institute, Bombay;

(e) the Diréctor of a Central Forensic Science Laboratory or a

40
State Forensic Science Laboratory;

(f) the Serologist to the Government.
#
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294. (1) Where any document is filed before any Cotirt by the prose-

cution or the accused, the particulars of every such document shall be
included in a list and the prosecution or the accused, ag the case may
be; or the pleader for the prosecution or the accused, if any, shall be
called upon to admit or deny the genuineness of each such document.

(2) The list of documents shall be in such form as may be prescribed
by the State Government. '

(3) Where the genuineness of any document is not disputed, such
document may be read in evidence in any inquiry, trial or other proceed-
ing under this Code without proof of the signature of the person to whom
it purports to be signed:

Provided that the Court may, in its discretion, require such signature
to be proved.

295. When any application is made to any Court in the course of any

inq-u-ir-;, trial or other proceeding under this Code, and allegations are
made therein respecting any public servant, the applicant may give
evidence of the facts alieged in the application by affidavit, and the
Court may, if it thinks fit, order L2t evidence relating to such facts be
50 given.

296. (1) The evidence of any person whose evidenc® is of a formal

character may be given by aflidavit and may, subject to all jqu :‘_XCP:ptions,
be read in evidence in any inquiry, trail or other proceeding unaclT this
Code.

(2) The Court may, if it thinks fit, and shall, on the application of t1-@
prosecution or the accused, summon and examine any such person as to
the facts contained in his affidavit.

297. (1) Aflidavits to be used before any Court under this Code may
be sworn or affirmed before— '
(a) any Judge or Magistrate; or

(b) any Commissioner of Oaths appointed by a High Court or

Court of Session, or
e r Nl

(c) any notary appointed under the Notaries Act, 1952.

(2) Affidavits shall be confined to, and shall state separately, such
facts as the deponent is able to prove from his own knowledge and such
facts as he has reasonable ground to believe to be true, and in the latter
case, the deponent shall clearly state the grounds of such belief.

(3) The Court may order any scandalous and irrelevant matter in the
affidavit to be struck out or amended.

298. In any inquiry, trial or other proceeding under this Code, a
— 1 ’
previous conviction or acquiltal may be proved, in addition to any other

mode provided by any law for the time being in force,—

(@) hy an extract certified under the hang of the officer having
the custody of the records of the Court in which such conviction or
acquittal was held, to be a copy of the sentence or order, or

)
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(b) in case of a conviction, either by a certificate signed by the
officer in charge of the jail in which the punishment or any part
thereof was undergone, or by production of the warrant of commit-

w
ment under which the punishment was suffered,

together with, in each of such cases, evidence as to the identity of the
accused person with the person so convicted or acquitted.

299. (1) If it is proved that an accused person has absconded, and that

—

there is no immediate prospect of arresting him, the Court competent to
try such person for the offence complained of may, in his absence, examine
the witnesses (if any) produced on behalf of the prosecution, and record
their depositions and any such deposition may, on the arrest of such per-
son, be given in evidence against him on the inquiry into, or trial for, the
offence with which he is charged, if the deponent is dead or incapable of
giving evidence or cannot be found or his presence cannot be procured
without an amount of delay, expense or inconvenience which, under the
circumstances of the case, would be unreasonable,

(2) If it appears that an offence punishable with death or imprison-
ment for life has been committed by some person or persons unknown, the
High Court or the Sessions Judge may direct that any Magistrate of the
first class shall hold an inquiry and examine any witnesses who can give
evidence concerning the offence and any depositions so taken may be
given in evidence against any person who is subsequently accused of the
offence, if the deponent is dead or incapable of giving evidence or beyond
the limits of India.

CHAPTER XXIV
GENERAL PROVISIONS AS TO INQUIRIES AND TRIALS

300. (1) A person who has once been tried by a Court of competent

j u.r'is-diction for an offence and convicted or acquitted of such offence shall,
while such convietion or acquittal remains in force, not be liable to be
tried again for the same offence, nor on the same facts for any other
offence for which a different charge from the one made against him might
have been made under sub-section (1) of section 221, or for which he

might have been convicted under sub-section (2) thereof.

{(2) A person acquitted or convicted of any offence may be afterwards
tried, with the consent of the State Government, for any distinct offence

# . .
for which a separate charge might have been made against him at the
former trial under sub-section (I) of section 220.

(3) A person convicted of any offence constituted by any act causing
consequences which, together with such act, constituted a different offence
from that of which he was convicted, may be afterwards tried for such
last-mentioned offence, if the consequences had not happened, or were
not known to the Court to have happened, at the time when he was
convicted.

(4) A person acquitted or convicted of any offence constituted by any
acts may, notwithstanding such acquittal or conviction, be subsequently
charged with, and tried for, any other offence constituted by the same acts
which he may have committed if the Court by which he was first tried
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was not competent to try the offence with which he is subsequently
charged.

(5) A person discharged under section 258 shall not be tried again
forme offence except with the consent of the Court by which he
was discharged?qf any other Court to which the first-mentioned Court 5

is subordinate,

= A 4

(6) Nothlng in this section shall affect the provisions of section 26 of

the General Clauses Act, 1897 or * * of section 188 of this 10 of 1897.
Code.

Explanation—The dismissal of a complaint, or the discharge of the 10
accused,**** is not an acquittal for the purposes of this section.

Iustrations

{a) A’is tried upon a charge of theft as a servant and acquitted. He cannot
afterwards, while the acquittal remains in force, be charged with theft as a

servant, or, upon the same facts, with theft simply, or with criminal breach 15
of trust.

® * * &

(b) A is tried for causing grievous hurt and convicted, The person injured
afterwards dies. A may be tried again for culpable homicide.

(¢) A is charged before the Court of Session and convicted of the culpable 20

homicide of B. A may not afterwards be tried on the same facts for the murder
of B,

(d) A is charged by a Magistrate of the first class with, and convicted by

him of, voluntarily causing hurt to B. A may not afterwards be tried for
voluntarily causing grievous hurt to B on the same facts, unless the case comes 2§
within sub-section (3) of the section.

(c) A is charged by a Magistrate of the second class with, and convicted by

him of, theft of property from the person of B. A may subsequently be charged
with, and tried for. robbery on the same facts.

() A, B and C are charged by a Magistrate of the first class with, and 30

convicted by him of. robbing D. A, B and C may afterwards be charged with,
and tried for, dacoity on the same facts,

Appeabr- 301. (I) The Public Prosecutor or Assistant Public Prosecutor in

nce by —

t;=ub1jc charge of a case may appear and plead without any written authority

tl;ossecw before any Court in which that case is under inquiry, trial or appeal. 35

(2) If in any such case any private person instructs a pleader to prose-

cute any person in any Court, the Public Prosecutor or Assistant Public
Prosecutor in charge of the case shall conduct the prosecution, and the
pleader so instructed shall act therein under the directions of the Public
Prosecutor or Assistant Public Prosecutor, andrmay, with the permis.- 40
sion of the Court, submit written arguments after the evidence is closed
L = e o e - e
in the case.

i’;)r:ln:z- 302, (1) Any Magistrate inquiring into or trying a case may permit the .

conduct prosecution to be conducted by any person other than a police officer below

tl;;:—f-ecu- the rank of Inspector; but no person, other than the Advocate-General or 45

Government Advocate or a Public Prosecutor or Assistant Public Prose-
cutor, shall be entitled to do so without such permission:

Provided that no police officer shall be permitted to conduct the prose-

cution if he has taken part in the investigation into the offence wi‘h

respect to which the accused is being prosecuted, 50
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(2) Any person conducting the prosecution may do so personaily or by
a pleader.

303. Any person accused of an offence before a Criminal Court, or

—

against whom proceedings are instituted under this Code, may of right be
5 defended by a pleader of his choice.

304. (1) Where, in a trial before the Court of Session, the accused is
-
not repre-ented by a pleader, and where it appears to the Court that the

. i
accused has not sufficient means to engage a picader, the Court shall

assign a pleader for his defenc_ta:I at the expense of the State.

10 (2) The High Court may, with the previous approval of the State Gov-
ernment, make rules providing for—

(a) the mode of selecting pleaders for defence under sub-section
(1);
(b) the facilities to be allowed to such pleaders by the Courts;

Ig (c) the fees payable to such pleaders by the Government, and
generally, for carrying out the purposes of sub-section (I).

(3) The State Government may, by notification, direct that, as from
such date as may be specified in the notification, the provisions of sub.
sections (1) and (2) shall apply in relation to any class of trials before

20 other Courts in the State as they apply in relation to trials before Courts
of Session.

305. (1) In this section, “corporation” means an incorporated company

or other body corporate, and includes a society registered under the
21 of 1860. Societies Registration Act, 1860.

25 (2) Where a corporation is the accused person or one of the accused
persons in an inquiry or trial, it may appoint a representative for the
purpose of the inquiry or trial and such appointment need not be under
the seal of the corporation.

(3) Where a representative of a corporation appears, any requirement

30 of this Code that anything shall be done in the presence of the accused or
shall be read or stated or explained to the accused, shall be construed as

a requirement that that thing shall be done in the presence of the repre-
sentative or read or stated or explained to the representative, and any
requirement that the accused shall be examined shall be construed as a

35 requirement that the representative shall be examined.
R

(4) Where a representative of a corporation does not appear, any such
requirement as is referred fo in sub-section (3) shall not apply.

(5) Where a statement in writing purporting to be signed by the man-
aging director of the corporation or by any person (by whatever name
40 called) having, or being one of the persons having the management of the
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affairs of the corporation to the effect that the person named in the state-
ment has been appointed as the representative of the corporation for the
purposes of this section, is filed, the Court shall, unless the contrary is
proved, presume that such person has been so appointed.

(6) If a question arises as to whether any person, appearing as. the
representative of a corporation in an inquiry or trial before a Court is or
is not such representative, the question shall be determined by the Court.

306. (1) With a view to obtaining the evidence of any person supposed

to have been directly or indirec‘ly concerned in or privy to an offence to
which this section applies, the Chief Judicial Magistrate or a Metropoli-
tan Magistrate at any stage of the investigation or inquiry into, or the
trial of, the offence, and the Magistrate of the first class inquiring into or
trying the offence, at any stage of the inquiry or trial, may tender a par-
don to such person on condition of his making a full and true disclosure
of the whole of the circumstances within his knowledge relative to the
offence and to every other person concerned, whether as principal or abet-
tor, in the commission thereof.

(2) This section applies to—

(a) any offence triable exclusively by the Court of Session or by
the Court of a Special Judge appointed under the Criminal Law Am-
endment Act, 1952; :

(b) any offence punishable with imprisonment which may extend
to seven years or with a more severe sentence.

(3) Every Magistrate who tenders a parden under sub-section (1)
shall record— .

(a) his reasons for so doing;

(b) whether the tender was or was not accepted by the person to
whom it was made,

and shall, on application made by the accused, furnish him with a copy
of such record free of cost,

(4) Every person accepting a tender of pardon made under sub-section

(N—

(a) shall be examined as a witness in the Court of the Magistrate
taking cognizance of the offence and in the subsequent trial, if any;

(b) shall, unless he is already on bail, be detained in custody
until the termination of the trial. ‘

(5) Where a person has accepted a tender of pardon made under sub-
section (1) and has been examined under sub-section (4), the Magistrate
taking coenizance of the offence shall, without making any furfher in-
quiry in the case,—

(a) commit it for trial—
(i) to the Court of Session if the offence is triable exclusively
by that Court or if the Magistrate taking cognizance is the Chief

Judicial Magistrate;
— i —
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(it) to a Court of Special Judge appoinled under the Crimi-
46 of 1952. nal Law Amendment Act, 1952, if the offence is triable exclusive-
ly by that Court;

(b) in any other case, make over the case to the Chief Judicial
5 Magistrate who shall try the case himself.

307, At any time after commitment of a case but before judgment is

passed, the Court {o which the commitment is made may, with a view to

obtaining at the frial the evidence of any person supposed to have been

directly or indirectly concerned in, or pr.vy to, any such offence, tender a
10 bardon on the same condition to such person.

308. (I) Where, in regard to a person who has accepted a tender of
SEE—
pardon made under section 306 or section 307, the Public Prosecutor cer-

tifies that in his opinion sucn person has, either by wilfully concealing
anything essential or by giving false eviden.e, not complied with the

15 condition on which the tender was made, such person may be tried for
the offence in respect of which the pardon was so tendered or for any
other offence of which he appears to have been guilty in connection with
the same matter, and also for the offence of giving false evidence:

Provided that such person shall not be tried jointly with any of the
20 other accused:

Provided further that such person shall not be tried for the offence of
giving false evidence except with the sanction of the High Court, and
nothing contained in section 195 or section 340 shall apply to that offence.

L= ] L]
(2) Any statement made by such person accepting the tender of par-
25 don and recorded by a Magistrate under scction 164 or by a Court

under sub-section (4) of section 306 may be given in evidence against
him at such trial.

(3) At such trial, the accused shall be entitled to plead that he has

complied with the condition upon which such tender was made; in which

30 case it shall be for the prosecution to prove that the condition has not
been complied with.

“~. (4) At such trial, the Court shall—

T N if it is a Court of Session, before the charge is read out and

(@ - < the accused;
explained w. -
.~ Court of a Magistrate, before the evidence of the
35 (b) ifitisthe  tjon is taken,
witnesses for the prosec.. -

- "“~at he has complied with the condi-
ask the accused whether he pleads tu. ~ade.

tions on which the tender of pardon was L. &
e
(5) If the accused does so plea d, the Court shall *-‘qoritﬂ;ﬁ f}lleeacaziled
40 proceed with the trial and it shal 1, before passing judgmei. °= "7 :;:
find whether or not the accused } 1as complied with the condxt.lo'n:-. € the
pardon, and, if it finds that he hy 1s so complied, it Shall’_nc’tw‘thsmndmg
anything contained in this Code, pass judgment of acquittal.
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309. (1) In every inquiry or trial, the proceedings shall be held as

expeditiously as possible, and in particular, when the examination of
witnesses has once begun, the same shall be continued from day to day
until all the witnesses in attendance have been examined, unless the
Court finds the adjournment of the same beyond the following day to be
necessary for rcasons to be recorded.

(2) If the Court, after taking cognizance of an offence, or commence-
. . A
ment of trial, finds it necessary or advisable to postpone the commence-

ment of, or adjourn, any inquiry or trial, it may, from time to time, for
reasons to be recorded, postpone or adjourn the same on such terms as it 1
thinks fit, for such time as it considers reasonable, and may by a warrant
remand the accused if in custody:

Provided that no Magistrate shall remand an accused person to custody
under this section for a term exceeding fiftcen days at a time:

Provided further that when witnesses are in atiendance, no adjourn- 15
ment or postponement shall be granted, without examining them, except
for special reasons to be recorded in writing.

Explanation 1.—If sufficient evidence has been obtained to raise a sus-
picion that the accused may have committed an offence, and it appears
likely that further evidence may be obtained by a remand, this is a rea- 5o
sonable cause for a remand.

Explanation 2. —The terins on which an adjournment or postponement
may be granted include, in appropriate cases, the payment of costs by the
prosecution or the accused.

310. (1) Any Judge or Magistrate may, at any stage of any inquiry, 25
trial or other proceeding, after due notice to the parties, visit and inspect
any place in which an offence is alleged to have been committed, or any
other place which it is in his opinion necessary to view for the purpose of
properly appreciating the evidence given at such inquiry or trial, and shall
without unnecessary delay record a memorandum of any relevant facts 30
observed at such inspection.

(2) Such memorandum shall form part of the record of the case and ¢

the prosecutor, complainant or accused or any other party to the ¢ . «*

. " m— se, o
desires, a copy of the memorandum shall be furnished to RilD = _——

. 1ree of cost,

311. Any Court may, at any stage of any inquiry. *

ing under this Code, summon any person ac - wrial or other proceed- 35

person in attendance, though not summ - & witness, or examine any

re-examine any person already ex~  ~oned as a witness, or recall and

and examine or recall and re-ev «mined; and the Court shall summon

pears to it to be essential t~  <@mine any such person if his evidence ap-
— - the just decitsion of the case.

312, Subject - an 1
- . ¥ rules made by the State Government, any Criminal
wourt may if it thinks fit order pa h f
the reasmanble expense ,f p yme-nt , on the _part 0 Govgrm‘nent, of

p $ ol any complaing nt or witness attending for the

purposes of any inquij : . ‘
this Coda, y quiry, trial or other proa eeding beforg such Court under

45

40
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313. (1y In every inquiry or trial, for the purpose of enabling the

accused personally to explain any circumstances appearing in the evi-
dence against him, the Court—

(a) may at any stage, without previously warning the accused,
L1 put such questions to him as the Court considers necessary;

(b) shall, after the witnesses for the prosecution have been
examined and before he is called on for his defence, question him
generally on the case:

Provided that in a summons-case, where the Court has dispensed with
g0 the personal attendance of the accused, it may also dispense with his exa-
mination under clause (b).

(2) No oath shall be administered to the accused when he is examined
under sub-section (I).

(3) The accused shall not render himself liable to punishment by re-
I§ fusing to answer such questions, or by giving false answers to them,

(4) The answers given by the accused may be taken into consideration
in such inquiry or trial, and put in evidence for or against him in any
other inquiry into, or trial for, any other offence which such answers may
tend to show he has committed.

20 314. (1) Any party to a proceeding may, as soon as may be, after the
close of his evidence, address concise oral arguments, and may, before he

concludes the oral arguments, if any, submit a memorandum to the
Court setting forth concisely and under distinct headings, the arguments
in support of his case and every such memorandum shall form part of the

25 record,

(2) A copy of every such memorandum shall be simultaneously fur-
nished to the opposite party.

(3) No adjournment of the proceedings shall be granted for the pur-
pose of filing the written arguments unless the Court, for reasons to be
30 recorded in writing, considers it necessary to grant such adjournment.

I (4) The Court may, if it is of opinion that the oral arguments are not
concise or relevant, regulate such arguments,

315. (1) Any person accused of an offence before a Criminal Court shall

L] . .
be a competent witness for the defence and may give evidence on oath in
38 disproof of the charges made against him or any person charged together
with him at the same trial:

Provided that—

(a) he shall not be called as a witness except on his own request
in writing;
40 ) (b) his failure to give evidence shall not be-made the subject
of any comment by any of the parties or the Court or give rise to
any presumption against himself or any person charged together

with him at the same trial,
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(2) Any person against whom proceedings are instituted in any Crimi-

nal Court under section 98, or section 107, or section 108, or section 109, or

section 110, or under Chapter IX or under Part B, Part C or Part D of .

Chapter X, may offer himself as a witness in such proceedings:

Provided that in proceedings under section 108, section 109 or section
110, the failure of such person to give evidence shall not be made the sub-

ject or any comment by any of the parties or the Court or give rise to any
presumption against him or any other person proceeded against together
with him at the same inquiry.

316. Except as provided in sections 306 and 307, no influence, by means

of any promise or threat or otherwise, shall be used to an accused person

to induce him to disclose or withhold any matter within his knowledge.

317. (1) At any stage of an inquiry or trial under this Code, if the

Judge or Magistrate is satisfied, for reasons to be recorded, that the per-
sonal attendance of the accused before the Court is not necessary in the
interests of justice, or that the accused persistently disturbs the
proceedings in Court, the Judge or Magistrate may, if the accused is re-
presented by a pleader, dispense with his attendance and proceed with
such inquiry or trial in his absence, and may, at any subsequent stage of
the proceedings, direct the personal attendance of such accused.

(2) If the accused in any such case is not represented by a pleader, or
if the Judge or Magistrate considers his personal attendance necessary, he

5

10

I5

20

may, if he thinks fit and for reasons to be recorded by him, either adjourn

such inquiry or trial, or order that the case of such accused be taken up
or tried separately.

25

318. If the accused, though not of unsound mind, cannot be made to’

understand the proceedings, the Court may proceed with the inquiry)or
trial; and, in the case of a Court other than a High Court, if such proceed-
ings result in a conviction, the proceedings shall be forwarded to the High
Court with a report of the circumstances of the case, and the High Court
shall pass thereon such order as it thinks fit.

319. (1) Where, in the course of any inquiry into, or trial of, an oﬂence,‘

it mars from the evidence that any person not being the accused has
committed any offence for which such person could be tried together with
the accused, the Court may proceed against such person for the offence
which he appears to have committed.

(2) Where such person is not attending the Court, he ma& be arrested
or summoned, as the circumstances of the case may require, for the
purpose aforesaid.

(3) Any person attending the Court. although not under arresi or
upon a summons, may be detained by such Court for the purpose of the
inquiry into, or trial of, the offence which he appears to have committed.

(4) Where the Court proceeds against any person under SUb-sectmn
(1), then—-—

(a) the proceedings in respect of such person shall be commenced
afresh, and the witnesses re-heard;

35

45
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(b) subject to the provisions of clause (a), the case may proceéd
as if such person had been an accused person when the Court took

conizance of
commenced.

the offence upon which the inquiry or trial was

§  320. (1) The offences punishable under the sections of the Indian

Penal Code specified in the first two columns of the Table next following
may be compounded by the persons mentioned in the third cloumn of that

Table: —
TABLE
_— _ —_— ‘ | — -
10 Section of
the Indian | Person by whom ofience may be
Offence Penal Code compounded
. applicable
1 2 3
15 Uttering words, etc., with deliberate 298 The person whose religious feelings are
intent to wound the religious feelings intended to be wounded.
of any person.
Causing hurt 323, 334 The person to whom the hurt is caused,
Wriongfully restraining or confining 341, 342 The person restrained or confined. '
20 any person.
Assault or use of criminal force. | 352, 355, The person assaulted or to whom . cri-
358 minal force is used.
Mischief, when the only loss or da- 426, 427 The personto whom theloss or dam-
mage caused is loss ordamageioa age is caused.
25  private person.
Criminal trespass 447 The person in possession of the pro-
perty trespassed upon.
House trespiss 448 Ditto,
Crim’'nal breach of contract of service 491 The person with whom the offender has
30 contracted.
Adultery 497 The husbang of the woman.
 Enticing or taking away or detaining 498 Ditto,
with criminal intent a married
woman,
35 Defamation . . . 500 The person defaned.
Printing or engraving matter, knowing 501 Ditto.
itto be defamatory.
Sale of printed or engraved subs- 502 Ditto.
tance containing defamatory matter,
40 knowing it to contain such matter.
Insult intended to provoke a breach 04 The personinsulted.
of the peace.
Criminal intim'dation except when the 506 h person intimidated.
offence is punishable with impri-
45  sonment for seven years.
Act caused by making a person believe 508 The erson against whom the

that he wiil be an object of divine
dispi2asure.

offence was comnutted.

Compound.
in g of
offences,
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(2) The offences punishable under the sections of the Indian Penal
Code specified in the first two columns of the Table next following may,
with the permission of the Court before which any prosecution for such
offence is pending, be compounded by the persons mentioned in the third

column of that Table:— 5
TABLE
ScctiOn‘ of
the Indian Person by whom offence may
Offence Penal Code be compounded
applicable 10
e b
I 2 3

Voluntarily causing hurg by dange- 324 The person to whom hurt is caused.
rous weapons or means.

Voluatarily?causing grievous hurt, 325 Ditto.

Voluntaril}'rccausing grievous hurt on 335 Dirto,
grave and sudden provocation. 15

Causing hurt by doing an act so ra- 337 Ditto,
shly and negligently as to endanger
human life or the personal safety of
others. : 20

Causing grievous hurt by doing an 338 Ditto.
act so rashly and negligently as to en-
danger human life or the personal
stfety of others.

Wrongfully confining a person for 343 |The personconfined.
three days or more. 25

Wrongfully confining for ten or more 344 Ditto.
days.

Wrongfully confining a person in secret. 346 The person confined.

Asgault or ¢riminal force to Woman 354 The woman assaulted to whom the 30
with intent to outrage her modesty. crimina) force was used.

Assault or criminal force in attemp- 357 The person assaulted or to whom the
ting wrongfully to confine a person. force was used.

Theft, where the value of property 379 The owner of the propertysto
stol:ndoes notexceed two hundred property stolen. 35
aud fifty rupees.

Theft by clerk or servant of property in 381 Ditto.
possession of master, where the value
of the property stolen does not exceed
two hundred and fifty rupees. 40

Dishonest misappropriation of property. 403 | The owner of the property misappro-

priated,

Criminal breach of trust, where the 406  |The owner of the pro .

perty in respect
value ofthe property does not ex- of which the breach gf trusi];-;e:,
ceed two hundred and fifty rupees. been committed.

Criminal breach of trust by a cartier, 407 " Ditto. 3
wharfinger, etc., where the value of
the property does not exceed two
hundred an d fifty rupees.

Criminal breach of trust by aclerk o8 i
or servant, where the value of the pro- 4 Ditto. 50
P~ vdoesnotexceed two hundred

od fifty rupecs.

. ———

———— i - I

45 of 1860,
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— —_— —_— o - St o e i
Section of
Offence the Indian | Person by whom offence may be com-
Penal Code pounded
applicable
I 2 3
Dishonestly receiving stolen property, 411 The owner of the property stolen.
knowingitto begtolen, whenthe val-
ue of the stolen property does not ex-
ceed two hundred and fifty rupecs.
Assisting in the concealment or dis- 414 Ditto.
posalofstolen property, knowing it
to be stolen, where the value of the
stolen property does not exceed
two hundred and fifty rupecs.
Cheating . . . . . 417 The person cheated.
Cheating a person whose interest the 418 Ditto,
offender was bound, either by law
or by legalcontract, to protect.
Cheating by personation . . 419 The person cheated.
Cheating and dishonestly inducing 420 Ditto.
delivery of property or the mak-
ing, alteration or destruction of a
valuable security.
Fraudulent removal or concealment 421 The creditors who are affected there by.
of property, etc., to ptevent distri-
bution among creditors.
Fraudulently preventing from being 422 Ditto.
made available for his creditors a
debt or demand due to the offender.
Fraudulent execution of deed of 423 The person affected thereby.
transfer containing false statement
of consideration.
Fraudulent removal or concealment 424 Ditto.
of property.
Mischief by killing or maiming ani- 428 The owner of the animal.
mal of the value of ten  rupees
or upwards.
Mischief by killing or maiming ca- 429 The owner of the cattle or animal.
ttle, etc., of any value oranyother
animal of the value of fifty rupees ot
upwards.
Mischief by injury to work of irri- 430 The person to whom the loss or
gation by wrongfully diverting wa- damage is caused.
ter when the only loss or damage
cansedis logs ordamage toa private
person.
House-trespass to commitan offence 451 The person in possession of the house
(other than theft) punishable with trespassed upon.
imprisonment.
Using a false trade oF property mark, 482 The person®to whom loss or injury
is causcd by such use,
Counterfeiting a trade or property 483 The person whose trade or property
mark used by another. mark is counterfeited.
Knowingly selling, or exposing or 486 Ditto.
possessing for sale or for manu-
facturing purpose, goods marked
with a counterfeit property mark.
Martying again during the lifetime 494 The husband or wife of the person

of a husband or wife.

0 MmAarrying.
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—_ ———————

Section of !

|
I the Indian Person by whom offence may be
Offence | Penal Codc compounded
! applicable
1 2 3 2
:
Defamation against the  President 500 The person defamed.

or the Vice-President or the Gov-
ernorof aState or the Administrator
of a Union territoryor a Minister
in respect of his conduct in the dis- 10
charge of his public functions when
instituted upon a complaint made
by the Public Prosecutor,

Uttering words or sounds or making 509 The womani whom it was intended
gestures or exhibiling any object to 1nsult or whose privacy was int- I5
intending to insult the modesty of ruded upon.

a womanor intrudingupon the pri-
vacy of a woman.

(3) When any offence is compoundable under this section, the abet-
ment of such offence or an attempt to commit such offence (when such 20
attempt is itself an offence) may be compounded in like manner.

(4) When the person who would otherwise be competent to compound
an offence under this section is under the age of eighteen years or is an
idiot or a lunatic, any person competent to contract on his behalf may,
with the permission of the Court, compound such offence. : 25

(5) When the accused has been committed for trial or when he has
been convicted and an appeal is pending, no composition for the offence
shall be allowed without the leave of the Court to which he is committed,
or, as the case may be, before which the appeal is to be heard.

(6) A High Court or Court of Session acting in the exercise of its powers 3°
of revision under section 401 may allow any person to compound any

offence which such person 'i.;(':ompetent to compound under this section. -

(7) No offence shall be compounded if the accused is, by reason of a
previous conviction, liable either to enhanced punishment or to a punish-
ment of a different kind for such offence. - 35

(8) The composition of an offence under this section shall have the
effect of an acquittal of the accused with whom the offence has been com-
pounded.

(9) No offence shall be compounded except as provided by this section.

321. The Public Prosecutor or Assistant Public Prosecutor in charge 4°

of a case may, with the consent of the Court, at any time before the judg-
ment is pronounced, withdraw from the prosecution of any person either
generally or in respect of any one or more of the offences for which he is
tried; and, upon such withdrawal,—

(a) if it is made before a charge has been framed, the accused 45
shall be discharged in respect of such offence or offences:
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(b) if it is made after a charge has been framed, or when under
this Code no charge is required, he shall be acquitted in respect of
such offence or offences:

Provided that where such offence—

5 (i) was against any law relating to a matter to which the execu-
tive power of the Union extends, or

(i) was investigated by the Delhi Special Police Establishment
25 of 1946, under the Delhi Special Police Establishment Act, 1946, or

(ii1) involved the misappropriation or destruction of, or damage

10 to, any property belonging to the Central Government, or

(iv) was committed by a person in the service of the Central Gov-
ernment while acting or purporting to act in the discharge of his
official duty,

s and the Prosecutor in charge of the case has not been appointed by the
Central Government, he shall not, unless he has been permitted by the
Central Government to do so, move the Court for its permission to with-
draw from the prosecution and the Court shall, before according its per-
mission, direct the Prosecutor to produce before it the permission granted
by the Central Government to withdraw from the prosecution.

20 322, (I) If, in the course of any inquiry into an offence or a trial
before a Magistrate in any district, the evidence appears to him to warrant
~a presumption—
(a) that he has no jurisdiction to try the case or commit it for
trial, or
25 (b) that the case is one which should be tried or committed for
trial by some other Magistrate in the district, or

(¢) that the case should be tried by the Chief Judicial Magistrate,
he shall stay the proceedings and submit the case, with a brief report ex-
plaining its nature, to the Chief Judicial Magistrate or to such other Ma-

30 gistrate, having jurisdiction, as the Chief Judicial Magistrate drects.

(2) The Magistrate to whom the case is submitted may, if so empower-
ed, either try the case himself, or refer it to any Magistrate subordinate
to him having jurisdiction, or commit the accused for trial.

323. If, in any inquiry into an offence or a trial before a Magistrate,

it appears to him at any stage of the proceedings before signing judg-
35 ment that the case is one which ought to be tried by the Court of
Session, he shall commit it to that Court under the provisions herein-

bhefore contained.
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324. (1) Where a person, having been convicted of an offence punish-

able under Chapter XII or Chapter XVII of the Indian Penal Code with
imprisonment for a term of three years or upwards, is again accused of
any offence punishable under either of those Chapters with imprison-
ment for a term of three years or upwards, and the Magistrate before 4
whom the case is pending is satisfied that there is ground for presuming
that such person has committed the offence, he shall be sent for trial to
the Chief Judicial Magistrate or committed to the Court of Session, un-
less the Magistrate is competent to try the case and is of opinion that

he can himself pass an adequate sentence if the accused is convicted. 10

(2) When any person is sent for trial to the Chief Judicial Magistrate
or committed to the Court of Session under sub-section (1), any other
person accused jointly with him in the same inquiry or trial shall be
similarly sent or committed, unless the Magistrate discharges such other

person under section 239 or section 245, as the case may be.
' L |

I5

325. (1) Whenever a Magistrate is of opinion, after hearing the evi-

dence for the prosecution and the accused, that the accused is guilty,
and that he ought to receive a punishment different in kind from, or
more severe than, that which such Magistrate is empowered to inflict,
or, being a Magistrate of the second class, is of opinion that the accused
ought to be required to execute a bond under section 106, he may re-

cord the opinion and submit his proceedings, and forward the accused,
to the Chief Judicial Magistrate to whom he is subordinate.

(2) When more accused than one are being tried together, and the
Magistrate considers it necessary to proceed under sub-section (I}, in 25
regard to any of such accused, he shall forward all the accused, who are
in his opinion guilty, to the Chief Judicial Magistrate.

20

(3) The Chief Judicial Magistrate to whom the proceedings are sub-
mitted may, if he thinks fit, examine the parties and recall and examine
any witness who has already given evidence in the case and may call

for and take any further evidence, and shall pass such judgment, sen- 3°

tence or order in the case as he thinks fit. and as is according to law.

326. (1) Whenever any * Magistrate, after having heard and recorded

the whole or any part of the evidence in an inquiry or a trial, ceases to
exercise jurisdiction therein and is succeeded by another * Magistrate who 35
has and who exercises such jurisdiction, the * Magistrate so succeeding
may act on the evidence so recorded by his predecessor, or partly record-
ed by his predecessor and partly recorded by himself:

Provided that if the succeeding * Magistrate is of opinion that further
examination of any of the witnesses whose evidence has already been 40
recorded is necessary in the interests of justice, he may re-summon
any such witness, and after such further examination, eross-examination
and re-examination, if any, as he may permit, the witness shall be dis-
charged.,

(2) When a case is transferred under the provisions of this Code *** 45
from one Magistrate to another Magistrate, the former shall be deemed to
cease to exercise jurisdiction therein, and to be succeeded by the latter,
within the meaning of sub-section ().

45 of 1860,
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'(3) Nothing in this section applies to summary trials or to cases in
which proceedings have been stayed under section 322 or in which pro-

ceedings have been submitted to a superior Magistrate under section 325.

-
* * * * .

s 3271. The place in which any Criminal Court is held for the purpose

of inquiring into or trying any offence shall be deemed to be an open

Court, to which the public generally may have access, so far as the same
can conveniently contain them:

Provided that the presiding J udge or Magistrate may, if he thinks fit,

to order at any stage of any inquiry into, or trial of, any particular case,

that the public generally, or any particular person, shall not have access
to, or be or remain in, the room or building used by the Court.

CHAPTER XXV

PROVISIONS AS TO ACCUSED PERSONS OF UNSOUND MIND
15 328. (1) When a Magistrate holding an inquiry * has reason to
believe that the person against whom the inquiry is being held is of un-

. T —— R, ¥
sound mind and consequently incapable of making his defence, the
Magistrate shall inquire into the fact of such unsoundness of mind, and

shall cause such person to be examined by the civil surgeon of the dis-
20 trict or such other medical officer as the State Government may direct,

and thereupon shall examine such surgeon or other officer as a witness,
and shall reduce the examination to writing.

(2) Pending such examination and inquiry, the Magistrate may deal
with such person in accordance with the provisions of section 330.

e o T
25 (3) If such Magistrate is of opinion that the person referred to in sub-
section (I) is of unsound mind and consequently incapable of making

m, he shall record a finding to that effect and shall postpone
further proceedings in the case.

329. (I) If at the trial of any person before a Magistrate or Court of

30 Segi?n, it appears to the Magistrate or Court tham is of un-

sound mind and consequerm of mamMa-

gistrate or Court mﬁrst instance, try the fact of such unsound-

mncapacity, and if the Magistrate or Court, after considering such

medical and other eﬁdencmced before him of if, is satis-

35 Tied of the fact, he of it shall record a finding to that effect and shall post-

R
" pone further proceedings in the case.

(2) The trial of the fact of the unsoundness of mind and incapacity
of the accused shall be deemed to be part of his trial before the Magis-

trate or Court.
40 =330, (1) Whenever, a person is found, under section 328 or scction 329,

to be of unsound mind and incapable of making his defence, the Magis-
trate or Court, as the case may be, whether the case is one in which bail
may be taken or not, may release him on sufficient security being given
that he shall be properly taken care of and shall be prevented from doing
45 injury to himself or to any other person, and for his appearance when
required before the Magistrate or Court or such officer as the Magistrate

or Court appoints in this behalf.
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(2) If the case is one in which, in the opinion of the Magistrate or
Court, bail should not be taken, or if sufficient security is not given, the
Magistrate or Court, as the case may be, shall order the accused to be
detained in safe custody in such place and manner as he or it may think

fit, and shall report the action taken to the State Government: 5

Provided that no order for the detention of the accused in a lunatic
asylum shall be made otherwise than in accordance with such rules as
the State Government may have made under the Indian Lunacy Act,
1912,

331. (1) Whenever an inquiry or a trial is postponed under section 328 10
or section 329, the Magistrate or Court, as the case may be, may at any
time after the person concerned has ceased to be of unsound mind, re-

S = S
sume the inquiry or trial, and require the accused to appear or be
brought before such Magistrate or Court.

(2) When the accused has been released under section 330, and the 15

sureties for his appearance produce him to the officer whom the Magis-
trate or Court appoints in this behalf, the certificate of such officer that
the accused is capable of making his defence shall be receivable in
evidence,

332, (I) If, when the accused appears or is again brought before the 20

Ma.éi-s-frate or Court, as the case may be, the Magistrate or Court considers
him capable of making his defence, the inquiry or trial shall proceed.

(2) If the Magistrate or Court considers the accused to be still in-
capable of making his defence, the Magistrate or Court shall act
according to the provisions of section 328 or section 329, as the case may 25

be, and if the accused is found to be of unsound mind and consequently

incapable of making his defence, shall deal with such accused in accord-

ance with the provisions of section 330.
L

333. When the accused appears to be of sound mind at the time of

——— . . E——
inquiry or trial, and the Magistrate is satisfied from the evidence given 30
before him that there is reason to believe that the accused committed an
act, which, if he had been of sound mind, would have been an offence,
and that he was, at the time when the act was committed, by reason of
unsoundness of mind, incapable of knowing the nature of the act or that
it was wrong or contrary to law, the Magistrate shall proceed with the 35
case, and, if the accused ought to be tried by the Court of Session, com-

mit him for trial before the Court of Session. —

334. Whenever any person is acquitted upon the ground that, at the

time at which he is alleged to have committed an offence, he was, by
reason of unsoundness of mind, incapable of knowing the nature of the 40
act alleged as constituting the offence, or that it was wrong or contrary

to law, the finding shall state specifically whether he committed the act
or not,
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.3-3.5_ (1) Whenever the finding states that the accused person commit-
ted the act alleged, the Magistrate or Court before whom or which the

trial has been held, shall, if such act would, but for the incapacity found,
have constituted an offence,—

5 (a) order such person to be detained in safe custody in such place
and manner as the Magistrate or Court thinks fit; or

(b) order such person to be delivered to any relative or friend
of such person.

(2) No order for the detention of the accused in a lunatic asylum

1o shall be made under clause (a) of sub-sction (I) otherwise than in ac-

cordance with such rules as the State Government may have made under
the Indian Lunacy Act, 1912.

(3) No order for the delivery of the accused to a relative or friend

shall be made under clause (b) of sub-section (1), except upon the ap-

1< Plication of such relative or friend and on his giving security to the
satisfaction of the Magistrate or Court that the person delivered shall—

(a) be properly taken care of and prevented from doing injury
to himself or to any other person;

(b) be produced for the inspection of such officer, and at such

20 times and places, as the State Government may direct.

(4) The Magistrate or Court shall report to the State Government

the action taken under sub-section (I).
336. The State Government may empower the officer in charge of the
jail in which a person is confined under the provisions of section 330 or
25 section 335 to discharge all or any of the functions of the Inspector-aene-

ral of msons under section 337 or section 338.
e '

337. If such person is detained under the provisions of sub-section (2)
of section 330, and in the case of a person detained in a jail, the Inspector-

General of‘ﬁisons, or, in the case of a person detained in a Iunatic asylum,
30 the visitors of such asylum or any two of them shall certify that, in his or
their opinion, such person is capable of making his defence, he shall be
taken before the Magistrate or Court, as the case may be, at such time
as the Magistrate or Court appoints, and the Magistrate or Court shall
deal with such person under the provisions of section 332; and the certi-

ficate of such Inspector-General or visitors as aforesaid shall be receiv-
able as evidence.

338. (1) If such person is detained under the provisions of sub-section
(2) of section 330, or section 335, and such Inspector-General or visitors

— Sl
shall certify that, in his or their judgment, he may be released without
4o danger of his doing injury to himself or to any other person, the State Gov-
ernment may thereupon order him to be released, or to be detained in cus-
tody, or to be transferred to a public lunatic asylum if he has not been
already sent to such an asylum; and, in case it orders him to be transferred
to an asylum, may appoint a Commission, consisting of a judicial and two

45 medical officers.

35
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{2) Such Commission shall make a formal inquiry into the state of
mind of such person, take such evidence as is necessary, and shall report
to the State Government, which may order his release or detention as
it thinks fit.

339. (1) Whenever any relative or friend of any person detained un- ¢
der the provisions of section 330 or section 335 desires that he shall be

. S S
delivered to his care and custody, the State Government may, upon the
application of such relative or friend and on his giving security to the
satisfaction of such State Government, that the person delivered shall—

(a) be properly taken care of and prevented from doing injury 1°
to himself or to any other person,;

(&) be produced for the inspection of such officer, and at such
times and places, as the State Government may direct;

(¢) in the case of a person detainea under sub-section (2} of sec-
tion 330, be produced when required before such Magistrate or Court, 15

—— N -
order such person to be delivered to such relative or friend.

(2) If the person so delivered is accused of any offence, the trial of
which has been postponed by reason of his being of unsound mind and
incapable of making his defence, and the inspecting officer referred to
in clause (b) of sub-section (1), certifies at any time to the Magistrate or 20
Court that such person is capable of making his defence, such Magistrate
or Court shall call upon the relative or friend to whom such accused was
delivered to produce him before the Magistrate or Court; and, upon such
production the Magistrate or Court shall proceed in accordance with the
provisions of section 332, and the certificate of the inspecting officer shall 25

peam . . —
be receivable as evidence,

CHAPTER XXVI
PROVISIONS AS TO OFFENCES AFFECTING THE ADMINISTRATION OF JUSTICE

340. (1) When, upon an application made to it in this behalf or other-
wise, any Court is of opinion that it is expedient in the interests of jus- 30
tice that an inquiry should be made into any offence referred to in clause
(b) of sub-section (1) of section 195, which appears to have been com-

mitted in or in relation to a proceeding in that Court or, as the case may
be, in respect of a document produced or given in evidence in a proceeding

in that Court, such Court may, after such preliminary inquiry, if any, as 3
it thinks necessary,—

{(a) record a finding to that effect;
(b) make a complaint thereof in writing;

{c) send it to a Magistrate of the first class having jurisdiction;

(d) take sufficient security for the appearance of the accused 4°
before such Magistrate, or if the alleged offence is non-bailable and

the Court thinks it necessary so to do, send the accused in custody to
such Magistrate; and

(e) bind over any person to appear and give evidence before
such Magistrate. 45
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(2) The power conferred on a Court by sub-section (1) in respect of
n .oﬂ’ence may, in any case where that Court has neither made a com-
plau?t u.nder sub-section (1) in respect of that offence nor rejected an
application for the making of such complaint, be exercised by the Court

to which such former Court is subordinate within the meaning of sub-

section (4) of section 195.
E—— — ‘
(3) A complaint made under this section shall be signed,—

(a) where the Court making the complaint is a High Court, by
such officer of the Court as the Court may appoint;

(b) in any other case, by the presiding officer of the Court.

(4). In this section, “Court” has the same meaning as in section 195.
S

341. (I) Any person on whose application any Court other than a
L
High Court has refused to make a complaint under sub-section (1) or

. §ub-section (2) of section 340, or against whom such a complaint has been

made by such Court, may appeal to the Court to which such former
Court is subordinate within the meaning of sub-section (4) of section
195, and the superior Court may thereupon, after notice 't-o-:‘,he parties
concerned, direct the withdrawal of the complaint, or, as the case may
be, making of the complaint which such former Court might have made
e . Y .
under section 340, and if it makes such complaint, the provisions of that
-——
section shall apply accordingly.

" (2) An order under this section, and subject to any such order, an

order under section 340, shall be final, and shall not be subject to revision.

'342. Any Court dealing with an application made to it for filing a
complaint under section 340 or an appeal under section 341, shall have
power to make such order as to costs as may be just. ‘

343. (1) A Magistrate to whom a complaint is made under section
340 or section 341 shall, notwithstanding anything contained in Chapter
XV, proceed, as far as may be, to deal with the case as if it were instituted

. R ———
on a police report.

(2) Where it is brought to the notice of such Magistrate, or of any
other Magistrate to whom the case may have been transferred, that an
appeal is pending against the decision arrived at in the judicial proceed-

ing out of which the matter has arisen, he may, if he thinks fit, at any
stage, adjourn the hearing of the case until such appeal is decided.

344. (1) If, in the course of any judgment or final order disposing of
any judicial proceeding, a Session Judge or Magistrate of the first class
expresses an opinion to the effect that any witness appearing in such pro-
ceeding had made on oath a statement which had substantially contradiec-
ted his previous statement on oath recorded under section 164 or section

9200 or he had knowingly or wilfully given false evidence or had fabrica- ,

ted false evidence with the intention that such evidence should be used
in such proceeding, he or it may, if satisfied that it is necessary and ex-
pedient in the interest of justice that the witness should be. tried sum-
marily for giving or fabricating, as the case may be, false evidence, take
cegnizance of the offence and may, after giving the oﬁendfer a reasonable
opﬁortunity of showing cause why he should not be punished for such
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offence, try such offender summarily and sentence him to imprisonment
for a term which may extend to three months, or to fine which may
extend to five hundred rupees, or with both.

(2) In every such case the Court shall follow, as nearly as may be
practicable, the procedure prescribed for summary trials.

(3) Nothing in this section shall affect the power of the Court to make
a complaint under section 340 for the offence, where it does not choose

to proceed under this section.

4) Where, after any action is initiated under sub-section (I}, it is
made to appear to the Court of Session or Magistrate of the first class that
an appeal or an application for revision has been preferred or filed against
the judgment or order in which the opinion referred to in that sub-section
has been expressed, he or it shall stay further proceedings of the trial
until the disposal of the appeal or the application for revision, as the case
may be, and thereupon the further proceedings of the trial shall abide by
the results of the appeal or application for revision.

345. (1) When any such offence as is described in section 175, section

178, section 179, section 180 or section 228 of the Indian Penal Code is-

committed in the view or presence of any Civil, Criminal or Revenue
Court, the Court may cause the offender to be detained in custody and
may, at any time before the rising of the Court on the same day, take
cognizance of the offence and, after giving the offender a reasonable op-

L ]
portunity of showing cause why he should not be punished under this

. e ————————————————— ]
section, sentence the offender to fine not exceeding two hundred rupees,
and, in default of payment of fine, to simple imprisonment for a term
which may extend to one month, unless such fine be socner paid,

(2) In every such case the Court shall record the facts constituting
the offence, with the statement (if any) made by the offender, as well
as the finding and sentence.

(3) If the offence is under section 228 of the Indian Penal Code, the
record shall show the nature and stage of the judicial proceeding in
which the Court interrupted or insulted was sitting, and the nature of
the interruption or insult,

346. (1) If the Court in any case considers that a person accused of
any of the offences referred to in section 345 and committed in its view

or presence should be imprisoned otherwise than in default of payment
of fine, or that a fine exceeding two hundred rupees should be imposed
upon him, or such Court is for any other reason of opinion that the case
should not be disposed of under section 345, such Court, after recording

the facts constituting the offence and the statement of the accused ‘as
hereinbefore provided, may forward the case to a Magistrate having
jurisdiction to try the same, and may require security to be given for
the appearance of such person before such Magistrate, of if - sufficient
security is not given shall forward such person in custody to such Magis-
trate.

(2) The Magistrate to whom any case is forwarded under this section

shall proceed to deal with, as far as may be, as if it were instituted on

a police report.
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347. When the State Government so directs, any Registrar or any
E——
Sub-Registrar appointed under the Indian Registration Act, 1908, shall
be deemed to be a Civil Court within the meaning of sections 345 and
346, :

§  348. When any Court has under section 345 adjudged an offender to
—— —y
punishment, or has under section 346 forwarded him to a Magistrate for
trial, for refusing or omitting to do anything which he was lawfully
required to do or for any intentional insult or interruption, the Court
may, in its discretion, discharge the offender or remit the punishment on
10 his submission to the order or requisition of such Court, or on apology
being made to its satisfaction.

349, If any witness or person called to produce a document or thing

before a Criminal Court refuses to answer such gquestions as are put to
him or to produce any document or thing in his possession or power
15 which the Court requires him to produce, and does not, after a reasonable

R ——
opportunity has been given to him so to do, offer any reasonable excuse

for such refusal, such Court may, for reasons to be recorded in writing,
sentence him to simple imprisonment, or by warrant under the hand of
the Presiding Magistrate or Judge commit him to the custody of an officer
20 of the Court for any term not exceeding seven days, unless in the mean-
time, such person consents to be examined and to answer, or to produce
the document or thing and in the event of his persisting in his refusal,
he may be dealt with according to the provisions of section 345 or section

346.

L
25 350. (I) If any witness being summoned to appear before a Criminal

Court is legally bound to appear at a certain place and time in obedience
to the summons and without just excuse neglects or refuses to attend
at that place or time or departs from the place where he has to attend
before the time at which it is lawful for him to depart, and the Court
30 before which the witness is to appear is satisfied that it is expedient‘ in
the interests of justice that such a witness should be tried summarily,
the Court may take cognizance of the offence and after giving the offen-
der an opportunity of showing cause why he should not be punished
under this section, sentence him to fine not exceeding one hundred

35 rupees.

(2) In every such case the Court shall follow, as nearly as may be
practicable, the procedure prescribed for summary trials.

351. (1) Any person sentenced by any Court other than a High Court
under section 344, section 345, section 349, or section 350 may, notwith-

- T - S—— .
o standing anything contained in this Code appgal 1.:0 the Court to which
! decrees or orders made in such Court are ordinarily appealable.

isi 11, so far as they are appli-

2) The provisions of Chapter XXI_X shall, so
cab]fe, apply to appeals under this section, and the Appellate Court may
alter or reverse the finding, or reduce or reverse the sentence appealed

4s against.
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(3) An appeal from such conviction by a Court of Small Causes shall
lie to the Court of Session for the sessions division within which such
Court is situate.
(4) An appeal from such conviction by any Registrar or Sub-Registrar

deemed to be a Civil Court by virtue of a direction issued under 5
section 347 shall lie to the Court of Session for the sessions division

within whicn the office of such Regi§trér or Sub-Registrar is.sifugte.

?e;tain 352. Except as provided in sections 344, 345, 349 and 350, no Judge
a:dges of a Criminal Court (other than a Judge of—a_High Court) or Magistrate
Magis- shall try any person for any offence referred to in section 195, when such 10
;‘:_;"ot offence is committed before himself or in contempt of his authority, or
certain is brought under his notice as such Judge or Magistrate in the course of
offences a judicial proceeding.
when
commitited
before
them-~
selves,

CHAPTER XXVII

THE JUDGEMENT IS5
i;‘:rﬁ' 353. (1) The judgment in every trial in any Criminal Court of original _

jurisdiction shall be pronounced in open Court by the presidiné officer
immediately after the termination of the trial or at some subsequent
time of which notice shall be given to the parties or their pleaders—

(a) by delivering the whole of the judgment; or 20
(b) by reading out the whole of the judgment; or

(¢) by reading out the operative part of the judgment and ex-

‘plaining the substance of the judgment in a language which is
L ]

understood by the accused or his pleader.

]

(2) Where the judgment is delivered under clause (a) of sub-section 24

(1), the presiding officer shall cause it to be taken down in short-hand,
sign the transcript and every page thereof as soon as it is made ready,

and write on it the date of the delivery of the judgment in open Court.
Ty ETI— ——— ’

" (3) Where the judgment or the operative part thereof is read out
under clause (b) or clause (c) of sub-section (I), as the case may be, it 30

™ ————————
shall be dated and signed by the presiding officer in open Court, and if it
“is not written with his own hand, every page of the judgment shall be
signed by him. '

(4) Where the judgment is pronounced in the manner specified in
clause (c) of sub-section (I), the whole judgment or a copy thereof shall , 5
be immediately made available for the perusal of the parties ar their
pleaders free of cost,

(5) If the accused is in custedy, he shall be brought up to hear the
judgment pronounced.

(6) If the accused is not in custody, he shall be required by the Court o
to attend to hear the judgment pronounced, except where hisg personal
attendance during the trial has been dispensed with and the sentence is
one of fine only or he is acquitted:
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Provided that, where there are more accused than one, and one or

more of them do not attend the Court on the date on which the judgment

is to be pronounced, the presiding officer may, in order to avoid undue
delay in the disposal of the case, pronounce the judgment notwithstand-
5 ing their absence.

(7) No judgment delivered"by any Criminal Court shall be deemed to
be invalid by reason only of the absence of any party or his pleader
on the day or from the place notified for the delivery thereof, or of any
omission to serve, or defect in serving, on the parties or their pleaders,

10 or any of them, the notice of such day and place.

(8) Nothing in this section shall be construed to limit in any way

the extent of the provisions of section 465.
’ E—.

354. (I) Except as otherwise expressly provided by this Code, every
* judgment referred to in section 333, —

15 (a) shall be written in the language of the Court * * *;

(b) shall contain the point or points for determination, the deci-
sion thereon and the reasons for the decision;

(c) shall specify the offence (if any) of which, and the section
of the Indian Penal Code or other law under which, the accused is
20 convicted and the punishment to which he is sentenced;

(d) if it be a judgment of acquittal, shall state the offence of
which the accused is acquitted and direct that he be set at liberty.

(2) When the conviction is under the Indian Penal Code and it is

doubtful under which of two sections, or under which of two parts of the

25 same section, of that Code the offence falls, the Court shall distinctly
express the same, and pass judgment in the alternative.

(3) When the conviction is for an offence punishable with death or,
in the alternative, with imprisonment for life or imprisonment for a
term of years, the judgment shall state the reasons for the sentence

30 awarded, and, in the case of sentence of death, the special reasons for
. O
such sentence.
R ———

(4) When any persori is sentenced to death, the sentence shall direct
that he be hanged by the neck till he is dead.
(5) Every order under section 117 or sub-section (2} of section 138
35 Jand every final order made under section 125, section 145 or section 147
shall contain the point or points for determination, the decision thereon
and the reasons for the decision.

355. Instead of recording a judgment in the manner hereinbefore
pl:o-vi-d-ed, a Metropolitan Magistrate shall record the following parti-
40 culars, namely: —
(a) the serial number of the case;
(b) the date of the commission of the offence;
(c) the name of the complainant (if any);
(d) the name of the accused person, and his parentage and

45 residence;
(e) the offence complained of or proved;
(f) the plea of the accused and his examination (if any);
(g) the final order;
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(h) the date of such order;

(i) in all cases in which an appeal lies from the final order

either under section 373 or under sub-section (3) of section 374, a
o T
brief statement of the reasons for the decision,

356. (1) When any person, having been convicted by a Court in India

of an offence punishable under section 215, section 489A, section 489B,
section 489C, or section 489D of the Indian Penal Code, or of any offence
punishable under Chapter XII or Chapter XVII of that Code, with
imprisonment for a term of three years or upwards, is again convicted
of any offence punishable under any of those sections or Chapters with
imprisonment for a term of three years or upwards by any Court other
than that of a Magistrate of the second class, such Court may, if it
thinks fit, at the time of passing a sentence of imprisonment on such
person, also order that his residence and any change of, or absence
from, such residence after release be notified as hereinafter provided for
a term not exceeding five years from the date of the expiration of such
sentence.

(2) The provisions of sub-section (I) with reference to the offences
named therein, apply also to criminal conspiracies to commit such offen-
ces and to the abetment of such offences and attempts to commit them.

(3) If such conviction is set aside on appeal or otherwise, such order
shall become void.

(4) An order under this section may also be made by an Appellate

Court or by the High Court or Court of Session when exercising its

. . ]
powers of revision.

(5) The State Government may, by notification, make rules to carry
out the provisions of this section relating to the notification of residence
or change of, or absence from, residence by released convicts.

(6) Such rules may provide for punishment for the breach thereof
and any person charged with a breach of any such rule may be tried by
a Magistrate of competent jurisdiction in the district in which the place
last notified by him as his place of residence is situated.

357. (1) When a Court imposes a sentence of fine or a sentence (in-

cludl—n'g a sentence of death) of which fine forms a part, the Court may,
when passing judgment, order the whole or any part of the fine recovered
to be applied—

(a) in defraying the expenses properly incurred in the prosecu-
tion;

(b) in the payment to any person of compensation for any loss
or injury caused by the offence, when compensation is, in the opinion
of the Court, recoverable by such person in a Civil Court;

(¢) when any person is convicted of any offence for having
caused the death of another person or of having abetted the com-
mission of such an offence, in paying compensation to the persons
who are, under the Fatal Accidents Act, 1855, entitled to recover
damages from the person sentenced for the loss resulting to them
from such death;

(d) when any person is convicted of any offence which includes
theft, criminal misappropriation, criminal breach of trust, or cheat-
ing, or of having dishonestly received or retained, or of having volun-
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tarily assisted in disposing of, stolen property knowing or having
reason to believe the same to be stolen, in compensating any bona
fide purchaser of such property for the loss of the same if such pro-
perty is restored fo the possession of the person entitled thereto.

(2) If the fine is imposed in g case which is subject to appeal, no such
payment shall be made before the period allowed for presenting the
appeal has elapsed, or, if an appeal be presented, before the decision of the
appeal.

(3) When a Court imposes a sentence, of which fine does not form a
part, the Court may, when passing judgment, order the accused person
to pay, by way of compensation, such amount as may be specified in the
order to the person who has suffered any loss or injury by reason of the
act for which the accused person has been so sentenced. _

(4) An order under this section may also be made by an Appellate

Court or by the High Court or Court of Session when exercising its powers
TS
of revision.

(5) At the time of awarding compensation in any subsequent civil

suit relating to the same matter, the Court shall take into account any-

sum paid or recovered as compensation under this section.
358. (I) Whenever any person causes a police officer to arrest another

pel:so_n: if it appears to the Magistrate by whom the case is heard that
there was no sufficient ground for causing such arrest, the Magistrate may
award such compensation, not exceeding one hundred rupees, to be paid
by the person so causing the arrest to the person so arrested, for his loss
of time and expenses in the matter, as the Magistrate thinks fit.

(2) In such cases, if more persons than one are arrested, the Magis-
trate may, in like manner, award to each of them such compensation,
not exceeding one hundred rupees, as such Magistrate thinks fit.

(3) All compensation awarded under this section may be recovered
as if it were a fine, and, if it cannot be so recovered, the person by whom
it is payable shall be sentenced to simple imprisonment for such term not
exceeding thirty days as the Magistrate directs, unless such sum is sooner
paid.

359. (1) Whenever any complaint of a non-cognizable offence is made

to a Court, the Court, if it convicts the accused, may, in addition to the
penalty imposed upon him, order him to pay to the complainant, in whole
or in part, the cost incurred by him in the prosecution, and may further
order that in default of payment, the accused shall suffer simple impri-
sonment for a period not exceeding thirty days and such costs may in-
clude any expenses incurred in respect of process-fees, witnesses and
pleader’s fees which the Court may consider reasonable.

(2) An order under this section may also be made by an Appellate

Court or by the High Court or Court of Session when exercising its
e ————

powers of revision.
360. (1) When any person not under twenty-one years of age is con-

victed of an offence punishable with fine only or with imprisonment for a
term of seven years or more, or when any person under twenty-one years
of age or any woman is convicted of an offence not punishable with death
or imprisonment for life, and no previous conviction is proved against
the offender, if it appears to the Court before which he is convicted, re-
gard being had to the age, character or antecedents of the offender, and
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to the circumstances in which the offence was committed, that it is ex-
pedient that the offender should be released on probation of gooed con-
duct, the Court may, instead of sentencing him at once to any punish-
ment, direct that he be released on his entering into a bond, with or
without sureties, to appear and receive sentence when called upon during 5
such period (not exceeding three years) as the Court may direct and in
the mean-time to keep the peace and be of good behaviour:

Provided that where any first offender is convicted by a Magistrate
of the second class not specially empowered by the High Court, and the
Magistrate is of opinion that the powers conferred by this section should be
exercised, he shall record his opinion to that effect, and submit the pro-
ceedings to a Magistrate of the first class, forwarding the accused to, or
taking bail for his appearance before, such Magistrate, who shall dispose
of the case in the manner provided by sub-section (2).

(2) Where proceedings are submitted to a Magistrate of the first class '3
as provided by sub-section (1), such Magistrate may thereupon pass such
sentence or make such order as he might have passed or made if the case
had originally been heard by him, and, if he thinks further inquiry or
additional evidence on any point to be necessary, he may make such
inquiry or take such evidence himself or direct such inquiry or evidence 20
to be made or taken.

(3) In any case in which a person is convicted of theft, theft in a
building, dishonest misappropriation, cheating or any offence under the
Indian Penal Code punishable with not more than two years’ imprison-
ment or any offence punishable with fine only and no previous conviction 25
is proved against him, the Court before which he is so convicted may, if it
thinks fit, having regard to the age, character, antecedents or physical or
mental condition of the offender and to the trivial nature of the offence or
any extenuafing circumstances under which the offence was committed,
instead of sentencing him to any punishment, release him after due 3°
admonition,

~ (4) An order under this section may be made by any Appellate Court
or by the High Court or Court of Session when exercising its powers of
L3
revision,
(5) When an order has been made under this section in respect of any 35
offender, the High Court or Court of Session may, on appeal when there is

. D — . . . . .
a right of appeal to such Court, or when exercising its powers of revision,
set aside such order, and in lieu thereof pass sentence on such offender
according to law:

Prsvided that the High Court or Court of Session shall not under this 4°

sub-section inflict a greater punishment than might-h-ave been inflicted by
the Court by which the offender was convicted.

(6) The provisions of sections 121, 124 and 373 shall, so far as may be

apply in the case of sureties offered in pursuance of the provisions of this
section.

45
(7) The Court, before directing the release of an offender under sub-
section (I) shall be satisfied that an offender or his surety (if any) has a
fixed place of abode or regular occupation in the place for which the
Court acts or in which the offender is likely to live during the period
named for the observance of the eonditions 50

45 of 1860,
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(8) If the Court which convicted the offender, or a Court which could
have dealt with the offender in respect of his original offence, is satisfied
that the offender has failed to observe any of the conditions of his recog-
nizance, it may issue a warrant for his apprehension.

(9) An offender, when apprehended on any such warrant, shall be
brought forthwith before the Court issuing the warrant, and such Court
may either remand him in custody until the case is heard or admit him
to bail with a sufficient surety conditioned on his appearing for sentence
and such Court may, after hearing the case, pass sentence.

(10) Nothing in this section shall affect the provisions of the Proba-

tion of Offenders Act, 1958, or the Children Act, 1960, or any other law for

the time being in force for the treatment, training or rehabilitation of
L
vouthiul offenders.

361. Where in any case the Court could have dealt with,—

(a) an accused person under section 360 or under the provi-
sions of the Probation of Offenders Act, 1958, or

(b) a youthful offender under the Children Act, 1860, or any
other law for the time being in force for the treatment, training or
rehabilitation of youthful offenders,

but has not done so, it shall record in its judgment the special reasons
for not having done so.

362. Save as otherwise provided by this Code or by any other law for
the time being in force, no Court, when it has signed its judgment or
final order disposing of a case, shall alter or review the same except to
correct a clerical arithmetical error.

363. (1) when the accused is sentenced to imprisonment, a copy of
the judgment shall, immediately after the pronouncement of the judg-
ment, be given to him free of cost.

(2) On the application of the accused, a certified copy of the judg-
menf, or when he so desires, a translation in his own language if prac-
ticable or in the language of the Court, shall be given to him without
delay, and such copy shall, in every case where the judgment is appeal-
able by the accused, be given free of cost:

Provided that where a sentence of death is passed or confirmed
by the High Court, a certified copy of the judgment shall be immediately
given to the accused free of cost whether or not he applies for the same,

(3) The provisions of sub-section (2) shall apply in relation to an
order under section 117 as they apply in relation to a judgment which
is appealable by the accused.

(4) When the accused is sentenced to death by any Court and an
appeal lies from such judgment as of right, the Court shall inform him
of the period within which, if he wishes to appeal, his appeal should
be preferred.
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(5) Save as otherwise provided in sub-section (2),
affected by a judgment or order passed by a Criminal Court shall, on
an application made in this behalf and on payment of the prescribed
charges, be given a copy of such judgment or order or of any deposi-
tion or other part of the record:

Provided that the Court may, if it thinks fit for some special reason,
give to him free of cost.

(6) The High Court may, by rules, provide for the grant of copies
of any judgment or order of a Criminal Court to any person who is not

any person

]

affected by a judgment or order, on payment, by such person, of such
fces, and subject to such conditions, as the High Court may, by such rules,

provide.

364. The original judgment shall be filed with the record of the pro-
ceedings and where the original is recorded in a language different from

10

that of the Court and the accused so requires, a franslation thereof intofis

the language of the Court shall be added to such record.

365. In cases tried by the Court of Session or a Chief Judicial Magis-

trate, the Court or such Magistrate, as the case may be, shall forward a]"

copy of its or his finding and sentence (if any) to the District Magistrate
within whose local jurisdiction the trial was held.

CHAPTER XXVIII
SUBMISSION OF DEATH SENTENCES FOR CONFIRMATION
366. (I) When the Court of Session passes a sentence of death, the

proceedings shall be submitted to the High C;)urt, and the sentence shall
not be executed unless it is confirmed by the High Court.

(2) The Court passing the sentence shall commit the convicted
person to jail custody under a warrant.

367. (1) If, when such proceedings are submitted, the High Court
thinks that a further inquiry should be made into, or additional evid-

20

25

ence taken upon, any point bearing upon the guilt or innocence of the 3°

convicted person, it may make such inquiry or take such evidence itself,
or direct it to be made or taken by the Court of Session.

(2) Unless the High Court otherwise directs, the presence of the
convicted person may be dispensed with when such inquiry is made or
such evidence is taken.

(3) When the inquiry or evidence (if any) is not made or taken by
the High Court, the result of such inquiry or evidence shall be certified
to such Court.

368. In any case submitted under section 366, the High Court—
——

35

(2) may confirm the sentence, or pass any other sentence war- 40

ranted by law, or

(b) may annul the conviction, and convict the accused of any
offence of which the Court of Session might have convicted him,
or order a new trial on the same or an amended charge, or
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(c) may acquit the accused person:

Provided that no order of confirmation shall be made under this
section until the period allowed for preferring an appeal has expired,
or, if an appeal is presented within such period, until such appeal is

5 disposed of.

369. In every case so submitted, the confirmation of the sentence, or

any new sentence or order passed by the High Court, shall, when such
Court consists of two or more Judges, be made, passed and signed by
at least two of them.

1o 370. Where any such case is heard before a Bench of Judges and such
Judges are equally divided in opinion, the case shall be decided in the

manner provided by section 392.

371. In cases submitted by the Court of Session to the High Court for

thu.é'c—qnﬁrmation of a sentence of death, the proper officer of the High
Court shall, without delay, after the order of confirmation or other order
has been made by the High Court, send a copy of the order, under the
seal of the High Court and attested with his official signature, to the
Court of Session.

I5

CHAPTER XXIX

APPEALS
372. No appeal shall lie from any judgment or order of a Criminal

Court except as provided for by this Code or by any other law for the

time being in force.
= a x

20

* *

25 373. Any person,—

(i) who is aggrieved by any direction made under sub-section (6)
of section 116 permitting the continuance, after the expiry of the
period specified therein, of any inquiry against him under Chapter
VIII;

(i) who has been ordered under section 117 to give security for
keeping the peace or for good behaviour, or

(iii) who is aggrieved by any order refusing to accept or reject-
ing a surety under section 121,

may appeal against such order to the Court of Session:

Provided that nothing in this section shall apply to persons the pro-
ceedings against whom are laid before a Sessions Judge in accordance
with the provisions of sub-section (2) or sub-section (4) of section 122.

374. (1) Any person convicted on a trial held by a High Court in its
exﬁ?ordinary original criminal jurisdiction may appeal to the Supreme
Court.

(2) Any person convicted on a trial held by-a Sessions Judge or an
Additional Sessions Judge may appeal to the High Court.

(3) Any person,—

(a) convicted on a :
Assistant Sessions Judge or Magistrate of the first class,

30

35

40

trial held by a Metropolitan Magistrate or
or of the

45
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#
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(b) sentenced under section 323, or

L ]
(¢) in respect of whom an order has been made or a sentence

has been passed under section 360 by any Magistrate,

may appeal to the Court of Session,
* = * * & 5

375. Notwithstanding anything contained in section 374, where an

accused person has pleaded guilty and has been convicted on such plea,
there shall be no appeal,—

(@) if the conviction is by a High Court; or

(b) if the conviction is by a Court of Session, Metropolitan 10
Magistrate or Magistrate of the first or second class, except as to

the extent or legality of the sentence.

376. Notwithstanding anything contained in section 374, there shall

be no appeal by a convicted person in any of the forl-orwing cases,
namely:— I5
(a) where a High Court passes only a sentence of imprisonment
for a term not exceeding six months or of fine not exceeding one
thousand rupees, or of both such imprisonment and fine;

(b) where a Court of Session or a Metropolitan Magistrate
passes only a sentence of imprisonment for a term not exceeding 20
three months or of fine not exceeding two hundred rupees, or of
both such imprisonment and fine;

(c) where a Magistrate of the first class passes only a sentence
of fine not exceeding one hundred rupees; or

(d) where, in a case tried summarily, a Magistrate empowered 25
to act under section 260 passes only a sentence of fine not exceeding
A

two hundred rupees:

Provided that an appeal may be brought against any such sentence
if any other punishment is combined with it, but such sentence shall
not be appealable merely on the ground— 30

(i) that the person convicted is ordered to furnish security to
keep the peace; or

(it) that a direction for imprisonment in default of a payment
of fine is included in the sentence; or :

(iii) that more than one sentence of fine is passed in the case, 35
if the total amount of fine imposed does not exceed the amount
hereinbefore specified in respect of the case.

377. (1) Save as otherwise provided in sub-section (2), the State

Government may, in any case of conviction on a trial held by any Court
other than a High Court, direct the Public Prosecutor to present an 40
appeal to the High Court against the sentence on the ground of its

inadequacy.
(2) If such conviction is in a case in which the offence has been
investigated by the Delhi Special Police Establishment, constituted under

the Delhi Special Police Establishment Act, 1946, or by any other 45
ey est e S

25 of 1946,
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agency empowered to make investigation into an offence under any

“ Ry
Central Act other than this Code, the Central Government may direct the
]
Public Prosecutor to present an appeal to the High Court agamst the
L Y

sentence on the ground of its inadequacy.

(3) When an appeal has been filed against the sentence on the

ground of its inadequacy, the High Court shall not enhance the sentence .

except after giving to the accused a reasonable opportunity of showing
cause against such enhancement and while showing cause, the accused
may plead for his acquittal or for the reduction of the sentence.

L 378. (I) Save as otherwise provided in sub-section (2) and subject

to the provisions of sub-sections (3) and (5), the State Government may,
in any case, direct the Public Prosecutor to appeal to the High Court from
an original or appellate order of acquittal passed by any Court other than

a High Court.

(2) If such an order of acquittal is passed in any case in which the
offence has been investigated by the Delhi Special Police Establishment
constituted under the Delhi Special Police Establishment Act, 1946 or

by any other agency empowered to make investigation into an offence

™ R e ™ . e —
under any Central Act other than this Code, the Central Government

P S P—
may also direct the Public Prosecutor to appeal, subject to the provisions

of sub-section (3), to tie High Court from the order of acquittal.
L

(3) No appeal under sub-section (I) or sub-section (2) shall be enter-
tained except with the leave of the mgh Court.

(4) If such an order of acquittal is passed in any case instituted upon

complaint and the High Court, on an application made to it by the com-
plainant in this behalf, grants special leave to appeal from the order of
acquittal, the complainant may present such an appeal to the High Court.

(5) No application under sub-section (4) for the grant of * leave

to appeal from an order of acquittal shall be entertained by the High
Court after the expiry of six months, where the complainant is a public

e
servant, and sixty days in every other case, computed from the date of

that order of acquittal. _

(6) If, in any case, the application under sub-section (4) for the grant
A e “——
of * leave to appeal from an order of acquittal is refused, no appeal
from that order of acquittal shall lie under sub-section (1).
379. Where the High Court has, on appeal, reversed an order of

acquittal of an accused person and convicted him and sentenced him to
death or to imprisonment for life or to imprisonment for a term of ten

years or more, he may appeal to the Supreme Court,
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380. Notwithstanding anything contained in this Chapter, when more
persons than one are convicted in one trial, and an appealable judgment

- or order has been passed in respect of any of such persons, all or any

of the persons convicted at such trial shall have a right of appeal.

381. (1) Subject to the provisions of sub-section (2), an appeal to the

Court of Session or Sessions Judge shall be heard by the Sessions Judge
or by an Additional Sessions Judge:

Provided that an appeal against a conviction on a trial held by a
Magistrate of the second class may be heard and disposed of by an Assis-

tant Sessions Judge or a Chief Judicial Magistrate. i

(2) An Additional Sessions Judge, Assistant Sessions Judge or Chief

L e e o~
Judicial Magistrate shall hear only such appeals as the Sessions Judge

of the division may, by general or special order, make over to him or
as the High Court may, by special order, direct him to hear.

382, Every appeal shall be made in the form of a petition in writing
presented by the appellant or his pleader, and every such petition shall
(unless the Court to which it is presented otherwise directs) be accom-
panied by a copy of the judgment or order appealed against.

383. If the appellant is in jail, he may present his petition of appeal

and the copies accompanying the same to the officer in charge of the
jail, who shall thereupon forward such petition and copies to the proper
Appellate Court.

384. (1) If upon examining the petition of appeal and copy of the
judgment received under section 382 or section 383, the Appellate Court

considers that there is no sufficient ground for inmering, it may dismiss
the appeal summarily:

Provided that—

(a) no appeal presented under section 382 shall be dismissed

unless the appellant or his pleader has had a reasonable opportunity
of being heard in support of the same;

(b) no appeat presented under section 383 shall be dismissed
except after giving the appellant a reasonable opportunity of being
heard in §upport of the same, unless the appellate Court considers
that the appeal is frivolous or that the production of the accused
in custody before the Court would involve inconvenience dispropor-
tionate in the circumstances of the case.

(c) no appeal presented under section 383 shall be dismissed

summarily until the period allowed for preferring such appeal has
expired. ‘

(2) Before dismissing an appeal under this section, the Court may call
for the record of the case. * * *

(3) Where the Appellate Court dismissing an appeal under this section
is a Court of Session or Chief Judicial Magistrate, it shall record its
reasons for doing so.

5
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(4) Where an appeal presented under section 383 has been dismissed

summarily under this section and the Appellate Court finds that another
petition of appeal duly presented under section 382 on behalf of the same
appellant has not been considered by it, that Court may, notwithstanding
5 anything contained in section 393, if satisfied that it is necessary in the

interests of justice so to do, hear and dispose of such appeal in accordance
with law,

383. (1) If the Appellaté Court does not dismiss the appeal summarily,
it shall cause notice of the time and place at which such appeal will be
10 heard fo be given—

(i) to the appellant or his pleader;

T - .
(i1) to such officer as the State Government may appoint in this

behalf;
(iii) if the appeal is from a judgment of conviction in a case ins-
1€ titumpon complaint, to the complainant; '
(iv) if the appeal is under section 377 or section 378, fo the accused,
and shall also furnish such officer, co&?lainant ‘and accused with 2
‘copy of the grounds of appeal.

(2) The Appellate Court shall then send for the record of the case, if
———
20 such record is not already available in Court, and hear the parties:
Provided that if the appeal is only as to, the extent og the legality of
the sentence, the Court may dispose of the appeal without sending for
the record.

. (3) Where the only ground for appeal from a conviction is the alleged

as severity of the sentence, the appellant shall not, except with the leave
of the Court, urge or be heard in support of any other ground,

386. After perusing such record and hearing the appellant or his

ple"ader, if he appears, and the Public Prosecutor if he ‘appears, and in
case of an appeal under ‘section 377 or section 378, the accused, if he

30 appears, the Appellate Court may, yi if it considers Eat there is no suffi-
cient ground for interfering, dismiss the appeal, or may——

(a) in an appeal from an order of acquittal, reverse such order
and direct that further inquiry be made, or that the accused be re-
tried or committed for trial, as the case may be, or find him guilty

£s and pass sentence on him according to law;

(b) in an appeal from a conviction***—

(i) reverse the finding and sentence and acquit or discharge
the accused, or order him to be re-tried by a Court of competent
jurisdiction subordinate to such Appellate Court or committed

40 for trial, or
(i) alter the finding, maintaining the sentence, or

(iii) with or without altering the finding, alter the nature

or the extent, or the nature and extent, of the sentence,*** but
] . .

not so as to enhance the same;
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{(c) in an appeal for enhancement of sentence—

(i) reverse the finding and sentence and acquit or discharge
the accused or order him to be re-tried by a Court competent to
try the offence, or

(ii) alter the finding maintaining the sentence, or S

(iif) with or without altering the finding, alter the nature or
the extent, or the nature and extent, of the sentence, so as to
enhance or reduce the same;

(d) in an appeal from any other order, alter or reverse such

L |
order; 10

(e) make any amendment or any consequential or incidental
order that may be just or proper:

Provided that * * the sentence shall not be enhanced * * unless the
accused has had an opportunity of showing cause against such enhance-
ment: 15

Provided further that the Appellate Court shall not inflict greater
punishment for the offence which in its opinion the accused has com-
mitted, than might have been inflicted for that offence by the Court
passing the order or sentence under appeal.

387. The rules contained in Chapter XXVII as to the judgment of a 50

Criminal Court of original jurisdiction shall apply, so far as may be
practicable, to the ‘judgment in appeal of a Court of Session or Chief
Judicial Magistrate:

Provided that, unless the Appellate Court otherwise directs, the accus-
ed shall not be brought up, or required to attend, to hear judgment deli- 25
vered,

388. (1) Whenever a case is decided on appeal by the High Court

under this Chapter, it shall certify its judgment or order to the Court by
which the finding, sentence or order appealed against was recorded or
passed and if such Court is that of a Judicial Magistrate ather than the 30
Chief Judicial Magistrate, the High Court’s judgment or order shall be
sent through the Chief Judicial Magistrate; and if such Court is that of
an Executive Magistrate, the High Court’s judgment or order shall be
sent through the District Magistrate, '

(2» The Court to which the High Court certifies its judgment or 35

order shall thereupon make such orders as are conformable to the judg-
ment or order of the High Court; and, if necessary, the record shall be
amended in accordance therewith.

389. (I) Pending any appeal by a convicted person, the Appellate

Court may, for reasons to be recorded by it in writing, order that the
execution of the sentence or order appealed against be suspended and,
also, if he is in confinement, that he be released on bail, or an his own
bond.

(2) The power conferred by this section on an Appellate Court may 45
be exercised also by the High Court in the case of an appeal by a con-
victed person to a Court subordinate thereto.
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' (3) Where thejcanvigted person satisfies the Court by which he is con-
victed that he intends to present an appeal, the Court shall,—

(i) whére such person has been sentenced to imprisonment for

5 ér term not ®x¢eéding one year and an appeal lies from that sentence,
©oor

7.(1',.1_) i\;avhe{g.§uch person, being on bail, is sentenced to imprison-
ment fol.a term exceeding three years, or

(#ii) 'where the offence of which such person has been convicted
is a bailable one, and he is on bail,

10 Jordér that the convicted person be released on bail, unless there are spe-
cial reasons for refusing bail, for such period as will afford sufficient time
present the appeal and obtain the orders of the Appellate Court under
sub-sectilqn'(l)'; and the sentence of imprisonment shall, so long as he
is so'teleased ‘'on bail, be deemed to be suspended.

‘1§3 (4). When the appellant is ultimately sentenced to imprisonment for
‘a term, or to.imprisoninent for life, the time during which he is so re-
Jeased shall be excluded in computing the term for which he is so sen-
tenced. -

390. When an appeal is presented under section 378, the High Court

30 thay isétie'alwarrant directing that the accused be arrested and brought

before it or any subordinate Court, and the Court before which he is

brought may commit him to prison pending the disposal of the appeal or
admit him to bail.

391. (1) In dealing with any appeal under this Chapter, the Appellate

25 COIE if it thinks additional evidence to be necessary, shall record its

't yeasonk and may ‘either take such evidence itself, or direct it to be taken

:¢ by al Magistrate, .or when the Appellate Court is a High Court, by a
Court of. Session or a Magistrate.

(2) When' the ‘additional evidence is taken by the Court of Session

30- or the Magistrate, i't'or/hé shall certify such evidence to the Appellate
Court, and such Court shall thereupon proceed to dispose of the appeal.

@)t * ¥ The accused or his pleader shall have

L ]
the right to be present when the additional evidence is taken,
I

¢ {4) The tmking of gvidence, under this section shall be subject to the
35 - provisions of Chapter XXIIT, &s if it were an inquiry.

392. When an appeal under this Chapter is heard by a High Court be-

fore: a Bench of *  Judges and they are divided in opinion, the

appeal, with, their opiniops, shall be laid before another Judge of that

Court, and that Judge, -after such hearing as he thinks fit, shall deliver
40 his opinion, and the judgment or order shall follow that opinion:

Provided. that if one of, the Judges constituting the Bench, or, where

thie ;'alppeal is laid before another Judge under this section, that Judge,

so requires, the appeal shall be re-heard and decided by a larger Bench

of * * * Judges.
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Finality 393. Judgments and orders passed by an Appellate C‘ogrt upon an
of Judg- appgl-shall be final, except in the cases provided for in section 377,
ments —
and section 378, sub-section (4) of section 384 or Chapter XXX:

z,rlders Provided that notwithstanding the final disposal of an appeal, agamst
appeal. conviction in any case, the Appellate Court may hear and dispose of, 5

on the merits,—

i i tion 378, arisin oul
(a) an appeal against acquittal under section 378, ar 18

of the same case, or
(b) an appeal for the enhancement . of sentence under sectiop
377, arising out of the same case. * * * 10

3% (I) Every appeal under section, 377 or section 378 shall finally

[rr— " A
Abate- abate on the death of the accused,
ment of
appeals. (2) Every other appeal under this Chapter (except an appeal from

a sentence of fine) shall finally abate on the death pof the appellant:

Provided that where the appeal is against a conviction and sentence. 15
of death or imprisonment, and the appellant dies during the. pendency
of the appeal, any of his near relatives may, within thirty:days .of the
death of the appellant, apply to the Appellate Court for leave to . con-
tinue the appeal; and if leave is granted, the appeal shall not abate.

Explanation.—In this section, “near relative” means a parent, spouse, 2o
lineal descendant, brother or sister.

CHAPTER XXX

REFERENCE AND REVISION

395. (1) Where any Court is satisfied that a case pending before, it

Reference ——
to High involves a question as to the validity of any Act, Ordinance or Regula- ,
Court. tion or of any provision contained in an Act, Ordinance or” Regulation,

the determination of which is necessary for the disposal of the case, and

is of opinion that such Act, Ordinance, Regul:;tion' or provision is jnvalid

or inoperative, but has not been so declared by the High Court to which
that Court is subordinate or by the Supreme Court, the Court shall state 30
a case setting out its opinion and the reasons therefor, and refer the
same for the decision of the High Court,

Explanation.—In this section, “Regulatlon" meéans any Regulation** as
defined in the General Clauses Act, 1897, or in the General Clauses Act 10 .0f 1897,
of the State concerned, 3 5

L - - -]

(2) A Court of Session or a Metropolitan Magistrate may, if it or
he thinks fit in any case pending before it or him to which the provisions
of sub-section (I) do not apply, refer for the decision of the High Court
any question of law arising in the hearing of such case,’

(3) Any Court making a reference to ‘the, High Court under sub- 40
section (1) or sub-section (2) may, pending - the decision ‘of the High
Courti thereon, either commit the accused to jall or release him on bail
to appear when called upon.
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396. (1) When a question *has been so referred, the High Court shall

N
puss such order thereon as it thinks fit, and shall cause a copy of such
order to be sent to the Court by which the reference was made, which
shall dispose of the case conformably to the said order.

(2) The High Court may direct by whom the costs of such reference
§hall be paid.

397. (1) The' High' Court or any Sessions Judge may call for and

examine the record of any proceeding before any inferior Criminal
~ourt situate within its or his local jurisdiction for the purpose of satis-
fying itself or himself as to the correctness, legality or propriety of
any finding, sentence or order, recorded or passed, and as to the regu-
larity of any proceedings of such inferior Court, and may, when calling
for such record, direct that the execution of any sentence or order be
suspended, and if the accused is in confinement, that he be released on
bail or on his own bond pending the examination of the record.

Explanation—All Magistrates, whether Executive or Judicial, and

whether exercising original or appellate jurisdiction, shall be deemed to
be inferior to the Sessions Judge for the purposes of this sub-section and
of section 398.

N
(2) The powers of revision conferred by sub-section {I) shall nct be

exercised in relation to any interlocutory order passed in any appeal,
inquiry, trial or other proceeding.

(3) If an application under this section has been made by any per-
son either to the High Court or to the Sessions Judge, no further appli

25 §cation by the same person shail be entertained by the other of them.

30

398. * On examining any record under section 397 or otherwise, the

Hiéh—Eourt or the Sessions Judge may direct the Chief Judicial Magis-
irate by himself or by any of the Magistrates subordinate to him to
make, and the Chief Judicial Magistrate may himself make or direct any
subordinate Magistrate to make, further inquiry into any complaint
which has been dismissed under section 203 or sub-section (4) of section

. ——ry
9204, or into the case of any person accused of an offence who has heen

Ei-s'charged:

Provided that no Court shall make any direction under this section

44 for inquiry into the case of any person who has been d'scharged unless

such person has had an opportunity of showing cause why such direc-
fion should not be made.
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399. (1) In the case of any proceeding the record of which has been

called for by himself, the Sessions Judge may exercise all.or any of the
powers which may be exercised by the High Court under sub-section
(1) of section 401.

(2) Where any proceeding by way of revision is commenced befors 5
a Sessions Judge under sub-section (1), the ‘provisiors of sub-sections
(2), (3), (4) and (5) of section 401 shmo far as may be, apply to such

proceeding and references in the said sub-sections to the High Court phall

“be construed as references to the Sessions Judge.

(3) Where any application for revision is made by or on behalf off 10
any person before the Sessions Judge, the decision of the Sessions Judge}]
thereon in relation to such person shall be final and no further proceed-
ing by way of revision at the instance of such person shall be® enter-
tained by the High Court or any other Court.’

400. An Additional Sessions Judge shall have and may exercise all the | s
sowers of a Sessions Judge under this Chapter in respect of any case
which may be transferred to him by or under any general or special
order of the Sessions Judge.

401. (1) In the case of any proceeding the record of whlch has ‘been

called for by itself ** or which otherwise comes to its knowledge,. the High

Court may, in its discretion, exercise any of the powers conferred on a

Court of Appeal by sections 386, 389, 390 and 391 or on a Court of
———hEy

Session by section 307 and, when the Judges composmg the Cou];f__pf

revision are equally divided in opinion, the. case shall be dlsposed of 1n

the manner provided by section 392. 25

(2) No order under this section shall be made to the prejudice of the
accused ! or other person unless he has had an opportumty of being heard
either personally or by pleader in his own defence. l

(3) Nothing in this section shall be deemed to authorise a High Court H
to convert a finding of acquittal into one of conviction. 30

(4) Where under this Code an appeal les and no appeal is brought,
no proceeding by way of revision shall be entertained at the instance’
of the party who could have appealed.

20

(5) Where under this Code an appeal lies thereto but an applicatidn
for revision has been made to the High Court by any person and the High} 35
Court is satisfied that such application was made under, the erronecus
bel'ef that no appeal lies thereto and that it 1s necessary in, the interests
of justice so to do, the High Court may treat the application for revision
as a petition of appeal and deal with the same accordingly.

402. (1) Whenever one or more persons convicted-rat the same trial 40

person convicted at the same trial makes an application’ to the Sessiuns
Judge for revision, the High Court shall decide, having regard to the
general convenience of the parties and the importance of the questions
involved, which of the two Courts should finally dispose of the appli-
cations for revision and when the High Court decides that all the 45
applications for revision should be disposed of by itself, the High Court

shall direct that the applications for revision pending before the Sessions
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Judge be transferred to itself and where the High Court decides that it is
not necessary for it to dispose of the applications for revision, it shall

direct that the applications for revision made to it be transferred lo the
sessions Judge.

(2) Whenever any application for revision is transferred to the
High Court, that Court shall deal with the same as if it were an appli-
cation duly made before itself.

(3) Whenever any application for revision is transferred to the
Sessions Judge, that Judge shall deal with the same as if it were an

10 ﬁapplication duly made before himself.

(4) Where an application for revision is transferred by the High
Court to the Sessions Judge, on further application for revision shall lie
to the High Court or to any other Court at the instance of the person
or persons whose applications for revision have been disposed of by the

Sessions Judge.

403. Save as otherwise expressly provided by this Code, no party has

any right fo be heard either personally or by pleader before any Court
exercising its powers of revision; but the Court may, if it thinks fit, when
exercising such powers, hear any party either personally or by pleader.

404. When the record of any trial held by a Metropolitan Magistrate
is called for by the High Court or Court of Sessmn under section 397,

the Magistrate may submit with the record a statement setting forth
the grounds of his decision or order and any facts which he thinks
material to the issue; and the Court shall consider such statement before
overruling or setting aside the said decision or 'order.

405. When a case is reviscd under this Chapter by the High Court or

a Sessions Judge, it or he shall, in the manner provided by section 388,

certify its decision or order to the Court by which the finding, sentence or

order revised was recorded or passed, and the Court or Magistrate to
which the decision or order is so certified shall thereupon make such
orders as are conformable to the decision so certified; and, if necessary,
the record shall be amended in accordance therewith.
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CHAPTER XXXI

TRANSFER OF CRIMINAL CASES

406. (1) Whenever it is made to appear to the Supreme Court that an

ordmder this section is expedient for the ends of justice, it may direct
that any particular case or appeal be transferred from one High Court g
to another High Court or from a Criminal Court subordinate to one High
Court to another Criminal Court of equal or superior jurisdiction sub-
ordinate to another High Court.

(2) The Supreme Court may act under this section only on the appli-
cation of the Attorney-General of India or of a party interested and 1o
every such application shall be made by motion, which shall, except when
the applicant is the Attorney-General of India or the Advocate-General
of the State, be supported by affidavit or affirmation.

(3) Where any application for the exercise of the powers conferred by
this section is dismissed, the Supreme Court may, if it is of opinion that I5
the application was frivolous or vexatious, order the applicant to pay by
way of compensation to any person who has opposed the application such
‘um not exceeding one thousand rupees as it may consider appropriate
‘n the circumstances of the case.

407. (1) Whenever it is made to appear to the High Court— 20

(a) that a fair and impartial inquiry or trial cannot be had in
any Criminal Court subordinate thereto, or

(b) that some question of law of unusual difficulty is likely to
arise, or

(c) that an order under this section is required by any pro- 25
vision of this Code, or will tend to the general convenience of the
parties or witnesses, or is expedient for the ends of justice,

it may order—

(i) that any offence be inquired into or tried by any Court not
qualified under sections 177 to 185 (both inclusive), but in other

respects competent to inquire intg or try such offence;
(i1) that any particular case or appeal, or class of cases or ap-
peals, be transferred from a Criminal Court subordinate to its

authority to any other such Criminal Court of equal or superior
jurisdiction;

30

35
(ii)) that any particular case be committed for trial to a Court
of Session; or

(iv) that any particular case or appeal be transferred to and
tried before itself.

(2) The High Court may act either on the report of the lower Court, 40
-r ¢n the application of a party interested, or on its own initiative:

Provided that no application shall lie to the High Court for transfer-
ring a case from one Criminal Court to another Criminal Court in the
same sessions division, unless an application for such transfer has been

~1ade to the Sessions Judge and rejected by him. 45



157

(3) ]?Ivery application for an order under sub-section (1) shall be made
by motion, which shall, except when the applicant is the Advocate-
General of the State, be supported by affidavit or affirmation.

e ]

4) When.such application is made by an accused person, the High
5 Court may direct him to execute a bond, with or without sureties, for

the payment of any compensation which the High Court may award
under sub-section (7).

(5) Every accused person making such application shall g.ve to the

Public Prosecutor notice in writing of the application, together with a

10 ¢opy of the grounds on which it is made; and no order shall be made on

the merits of the application unless at least twenty-four hours have

elapsed between the giving of such notice and the hearing of the
application,

(6) Where the application is for the transfer of a case or appeal from
15 any subordinate Court, the High Court may, if it is satisfied that it is neces-
sary so to do in the interests of justice, order that, pending the disposal of
the application, the proceedings in the subordinate Court shall be stayed,

on such terms as the High Court may think fit to impose:

Provided that such stay shall not affect the subordinate Court’s power
20 of remand under section 309.

(7) Where an application for an order under sub-section (1) is
dismissed, the High Court may, if it is of opinion that the application was
frivolous or vexatious, order the applicant to pay by way of compensation
to any person who has opposed the application such sum not exceeding

25 one thousand rupees as it may consider proper in the circumstances of
the case.

(8) When the High Court orders under sub-section (I) that a case be
transferred from any Court for trial before itself, it shall observe in such
trial the same procedure which that Court would have observed if the

30 case had not been so transferred.

(9) Nothing in this section shall be deemed to affect any order of Gov-
ernment under section 197 :

-

(10) If in any inquiry under Chapter VIII or in any trial, any party
interested intimates to the Court at any stage before the defence closes
35 [its case that he intends to make an application under this section, the
Court shall, upon his executing, if so required, a bond without sureties
of an amount not exceeding two thousand rupees that he will make such
Iapplication within a reasonable time to be fixed by the Court, adjourn,
subject to the payment by the party seeking such adjournment such costs
as may be fixed by the Court, the case for such a period as will afford
40 sufficient time for the application to be made and an order to be obtained
thereon:
l

Provided that nothing herein contained shall require the Court to
adjourn the case upon a second or subsequent intimation from the same
party if the application is intended to be made to the same Court by

which the party has been given an opportunity of making such applica-
tion, or, where an adjournment under this sub-section has already been

obtained by one of several accused, upon a subsequent intimation by any
other accused.

45
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(11) Notwithstanding anything hereinbefore contained, the Sessions
Judge shall not be required to adjourn a trial under sub-section (10) if
he is of opinion that the person notifying his intention of making an
application under this section had a reasonable opportunity of making
such application and has failed without sufficient cause to take advantage] s
of it.

Explanation.—Nothing contained in sub-section (10) or sub-section
(11) shall restrict the power of a Court under section 309.

(12) 1f before the argument, if any, for the admission of an appeal
begins, or, in the case of an appeal admitted, before the argument for the} 10
appellant begins, any party inierested intimates to the Court that he in-
tends to make an application under this section, the Court shall, upon his
executing, if so required, a bond without sureties of an amount not exceed-
ing two hundred rupees that he will make such application within a
reasonable time to be fixed by the Court, postpone, subject to the payment] 15
by the party secking such postponement such costs as may be fixed by the
Court, the appeal for such a period as will afford sufficient time for the
application to be made and an order to be obtained thereon.

Power 408. (1) Whenever it is made to appear to a Sessions Judge that an

of Ses- order under this sub-section is expedient for the ends of justice, he may 20
s510Nn8 .

Judge to direct—

transfer (a) that any particular case be transferred from one Criminal
Casesland Court to another Criminal Court in his sessions division;

appeals.

(b) that any particular appeal be transferred from the Court of
a Chief Judicial Magistrate in his sessions division to his own Court. 25

(2) The Sessions Judge may act either on the report of the lower
Court, or on the application of a party interested, or on his own initiative,

(3) The provisions of sub-sections (3), (4), (5), (6}, (7), (9), (10) and
(11) of section 407 shall apply in relation to an application to the Sessions

Judge for an order under sub-section (1) as they apply in relation to 30
an application to the High Court for an order under sub-section (I) of
section 407, except that sub-section (7) of that section shall so apply as

if for the words “one thousand rupees” occurring therein, the words “tWo
hundred and fifty rupees” were substituted.

With. 409. (1) A Scssions Judge may withdraw any case from, or recall any 35
drawalut  cage which he has made over to, any Assistant Sessions Judge subordinate
cases and .

to him,
appeals by
Sessjons 2 A . bef h . )
Judges, (2) At any time before the trial of the case or the hearing of the

appeal has commenced before the Additional Sessions Judge, a Sessions
Judge may recall any case or appeal which he has made over to any 40
Additional Sessions Judge.

(3) Where a Sessions Judge withdraws or recalls a case or appeal
under sub-section (1) or sub-section (2), he may either try the case in
his own Court or hear the appeal himself, or make it over in accordance
with the provisions of this Code to another Court for trial or hearing, as

the case may be. 45
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.410. (I) Any Chief Judicial Magistrate may withdraw any case from,

or recall any case which he has made over to, any Magistrate subordinate
to him, and may inquire into or iry such case himself, or refer it for
inquiry or trial to any other such Magistrate competent to inquire into
or try the same.

(2) Any Judicial Magistrate may recall any case made over by him
under sub-section (2) of section 192 to any other Magistrate and may

inquire into or try such case himself.

411. Any District Magistrate or Sub-divisional Magistrate may—

(¢) make over, for disposal, any proceeding which has been
started before him of which he has taken cognizance, to any Magis-
trate subordinate to him;

(b) withdraw any case from, or recall any case which he has
made over to, any Magistrate subordinate to him, and dispose of

such proceeding himself or refer it for disposal to any other * * ~*

Magistrate.
412, A Sessions Judge or Magistrate making an order under section
408, section 409, section 410 or section 411 shall record his reasons for

— . A A— —
making it.

CHAPTER XXXII

EXECUTION, SUSPENSION, REMISSION AND COMMUTATION OF SENTENCES
A.—Death sentences
413. When in a case submitted to the High Court for the confirmation of

a sentence of death, the Court of Session receives the order of confirma-
tion or other order of the High Court thereon, it shall cause such order
to be carried into effect by issuing a warrant or taking such other steps as
may be necessary.

414. When a sentence of death is passed by the High Court in appeal

or in revision, the Court of Session shall, on receiving the order of the
High Court, cause the sentence to be carried into effect by issuing a

warrant.

415. (1) Where a person is sentenced to death by the High Court and

an"?p-;;eal from its judgment lies to the Supreme Court under sub-clause
(a) or sub-clause (b) of clause (1) of article 134 of the Constitution,
the High Court shall order the execution of the sentence to be post-
poned until the period allowed for preferring such appeal has exp1rec-1,
or, if an appeal is preferred within that period, until such appeal 1is
disposed of. '
(2) Where a sentence of death is passed or confirmed by .the High
Court, and the person sentenced makes an application to the High Court
for the grant of a certificate under article 132 or under sub-clause (c) of
clause (1) of article 134 of the Constitution, the High Court sh.all .orde.jr
the execution of the sentence to be postponed until such application 1s
disposed of by the High Court, or if a certiﬁc§te is granted on such
application, until the period allowed for preferring an appeal to the

Supreme Court on such certificate has expired.
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(3) Where a sentence of death is passed or confirmed by the High
Court, and the High Court is satisfied that the person sentenced intends
to present a petition to the Supreme Court for the grant of special leave
to appeal under article 136 of the Constitution, the High Court shall order
the execution of the sentence to be postponed for such period as it 5
considers sufficient to enable him to present such petition.

416. If a woman sentenced to death is found to be pregnant, the High

Court shall order the execution of the sentence to be postponed, and may,
if it thinks fit, commute the sentence to imprisonment for life.

B.—Imprisonment IO

417. (1) Except when otherwise provided by any law for the time

being n force, the State Government may direct in what place any
person liable to, be imprisoned or committed to custody under this Code
shall be confined.

(2) If any person liable to be imprisoned or committed to custody I5
under this Code is in confinement in a civil jail, the Court{ or Magistrate
ordering the imprisonment or committal may direct that the person be
removed to a criminal jail.

(3) When a person is removed to a criminal jail under sub-section

(2), he shall, on being released therefrom, be sent back to the civil jail, 20
unless either—

(a) three years have elapsed since he was removed to the crimi-
nal jail, in which case he shall be deemed to have been released from
the civil jail under section 58 of the Code of Civil Procedure, 1908, or

section 23 of the Provincial Insolvency Act, 1920, as the case may 25 55 :ff ]};)2(]()8 '
be; or

(b) the Court which ordered his imprisonment in the civil jail
has certified to the officer in charge of the criminal jail that he is
entitled to be released under section 58 of the Code of Civil Proce- ;. 1908,
dure, 1908, or under section 23 of the Provincial Insolvency Act, 1920, 3° 5 o4 1920,

as the case may be.

418. (1) Where the accused is sentenced to imprisonment for life or

to imprisonment for a term in cases other than those provided for by
section 413, the Court passing the sentence shall forthwith forward a

warrant to the jail or other place in which he is, or is to be, confined, and,
unless the accused is already confined in such jail or other place, shall
forward him to such jail or other place, with the warrant:

35

Provided that where the accused is sentenced to imprisonment till the
rising of the Court, it shall not be necessary to prepare or forward a

warrant to a jail, and the accused may be confined in such place as the 40
Court may direct.

(2) Where the accused is not present in Court when he is sentenced to
such imprisonment as is mentioned in sub-section (I), the Court shall
i{ssue a warrant for his arrest for the purpose of forwarding him to the
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jail or other place in which he is to be confined; and in such case, the
sentence shall commence on the date of his arrest. ’

419. Every warrant for the execution of a sentence of imprisonment

W
shall b.e directed to the officer in charge of the jail or other place in which
5 the prisoner is, or is to be, confined.

420. When the prisoner is to be confined in a jail, the warrant shall be
lodged with the jailor.

C.—Levy of fine

421. (1) When an offender has been sentenced to pay a fine, the Court

1o passing the sentence may take action for the recovery of the fine in either
or both of the following ways, that is to say, it may—

(a) issue a warrant for the levy of the amount by attachment
and sale of any movable property belonging to the offender;
(b) issue a warrant to the Collector of the district, authorising
15 him to realise the amount as arrears of land revenue from the mov-
able or immovable property, or both, of the defaulter:

Provided that, if the sentence directs that in default of payment of the
fine, the offender shall be imprisoned, and if such- offender has undergone
the whole of such imprisonment in default, no Court shall issue such

20 warrant unless, for special reasons to be recorded in writing, it considers
it necessary to do so, or unless it has made an order for the payment of

expenses or compensation ocut of the fine under section 357.
——

(2) The State Government may make rules regulating the manner in
‘which warrants under clause () of sub-section (I) are to be executed,
o< and for the summary determination of any claims made by any person
other than the offender in respect of any property attached in execution
of such warrant,
(3) Where the Court issues a warrant to the Collector under clause
(b) of sub-section (1), the Collector shall realise the amount in accordance
30 with the law relating to recovery of arrears of land revenue, as if such
warrant were a certificate issued under such law:
Provided that no such warrant shall be executed by the arrest or
detention in prison of the offender.
422, A warrant issued under clause (@) of sub-section (1) of section
35 421 by any Court may be executed within the local jurisdiction of such
-a}'urt, and it shall authorise the attachment and sale of any such property
outside such jurisdiction, when it is endorsed by the District Magistrate
within whose local jurisdiction such property is found.

423. Notwithstanding anything contained in this Code or in any other
o law for the time being in force, when an offender has been sentenced to
pay a fine by a Criminal Court in any ferritory to which this Code does
not extend and the Court passing the sentence issues a warrant to the
e e —— . .
Collector of a district in the territories to which this Code extends,
authorising him to realise the amount as if it were an arrear of land
revenue, such warrant shall be deemed to be a warrant issued under
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clause (b) of sub-section (I) of section 421 by a Court in the territories

to which this Code extends, and the promions of sub-section (3) of the
said section as to the execution of such warrant shall apply accordingly.

424, (1) When an offender has been sentenced to fine only and to im-

prisonment in default of payment of the fine, and the fine is not paid
forthwith, the Court may—

(a) order that the fine shall be payable either in full on or before
a date not more than thirty days from the date of the order, or in two
or three instalments, of which the first shall be payable on or before
a date not more than thirty days from the date of the order and the
other or others at an interval or at intervals, as the case may be, of
not more than thirty days;

(b) suspend the execution of the sentence of imprisonment and
release the offender, on the execution by the offender of a bond, with
or without sureties, as the Court thinks fit, conditioned for his appear-
ance before the Court on the date or dates on or before which pay-
ment of the fine or the instalments thereof, as the case may be,
is to be made; and if the amount of the fine or of any instalment, as
the case may be, is not realised on or before the latest date on which
it is payable under the order, the Court may direct the sentence of
imprisonment to be carried into execution at once.

(2) The provisions of sub-section (I) shall be applicable also in any
case in which an order for the payment of money has been made on non-
recovery of which imprisonment may be awarded and the money is not
paid forthwith; and, if the person against whom the order has been
made, on being required to enter into a bond such as is referred to in
that sub-section, fails to do so, the Court may at once pass sentence of
imprisonment,

D.—General provisions regarding execution

425. Every warrant for the execution of a sentence may be issued

either by the Judge or Magistrate who passed the sentence, or by his
successor in office.

426. (1) When a sentence of death, imprisonment for life or fine is

passed under this Code on an escaped convict, such sentence shall, sub-
ject to the provisions hereinbefore contained, take effect immediately.

(2) When a sentence of imprisonment for a term is passed under this
Code on an escaped convict,—

(a) if such sentence is severer in kind than the sentence which
such convict was undergoing when he escaped, the new sentence
shall take effect immediately;

(b) if such sentence is not severer in kind than the sentence
which such convict was undergoing when he escaped, the new sen-
tence shall take effect after he has suffered imprisonment for a
further period equal to that which, at the time of his escape, re-
mained unexpired of his former sentence,
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(3) For the purposes of sub-section (2), * * a sentence of rigorous
imprisonment shall be deemed to be severer in kind than a sentence of
simple imprisonment. * *

427. (1) When a person already undergoing a sentence of imprison-
——
5 ment is sentenced on a subsequent conviction to imprisonment or impri-

sonment for life, such imprisonment or imprisonment for life shzall com-
mence at the expiration of the imprisonment to which he has been previ-
ously sentenced, unless the Court directs that the subsequent sentence
shall run concurrently with such previous sentence:

10 Provided that where a person who has been sentenced to imprison-
ment by an order under section 122 in default of furnishing security is,

whilst undergoing such sentence, sentenced to imprisonment for an offence
committed prior to the making of such order, the latter sentence shall com-
mence immediately,

15 (2) When a person already undergoing a sentence of imprisonment
for life is sentenced on a subsequent conviction to imprisonment for a
term or imprisonment for life, the subsequent sentence shall run con-
currently with such previous sentence.

428. Where an accused has, on conviction, been sentenced to imprison-

20 ment for a term, the period of detention, if any, undergone by him before
the date of such conviction, shall be set off against the term of imprison-
ment imposed on him on such conviction, and the liability of such person
to undergo imprisonment on such conviction shall be restricted to the re-

mainder, if any, of the term of imprisonment imposed on him. L

429. (1) Nothing in section 426 or section 427 shall be held to excuse

any person from any part of the ;mishment to which he is liable upon

his former or subsequent conviction.

25

(2) When an award of imprisonment in default of pavment of a fine

is annexed to a substantive sentence of imprisonment and the person
30 undergoing the sentence is after its execution to undergo a further sub-
stantive sentence or further substantive sentences of imprisonment,
effect shall not be given to the award of imprisonment in default of
payment of the fine until the person has undgrgone the further sentence

or sentences.

35 430. When a sentence has been fully executed, the officer executing

it shall return the warrant to the Court from which it is issueq, with an

endorsement under his hand certifying the manner in which the sentence

has been executed.
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431. Any money (other than a fine) payable by virtue of any order
made under this Code, and the method of recovery of which is not
otherwise expressly provided for, shall be recoverable as if it were a fine:

Provided that section 421 shall, in its application to an order under
section 359, by virtue of this section, be construed as if in the proviso 5
to sub-section 