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REPORT COF THE HINDU LAW COMMITTEE, 1941.

This Committee was appointed by a Resolution of the Government
of India, dated January 23, 1941, with the following terms of refer-
ence ;—

(a) to examine the Hindu Women’s Rights to Property Aect, 1937,
with partictilar relerence to :
(i) The Hindu Women’s Rights to Property (Amendment)
Bill, promoted by Mr. Akhil Chaundra Daita ;

(ii) The Ilindu Women’s Rights to Property (Amendment)
Bill, promoted by Mr. A. N. Chattopadhyaya and others ;

(iii) The Hindu Women’s Rights to Property (Amendment)

Bill, promoted by Dr. G. V, Deshmukh and Mr, Kailash
Biharilal ; -

(iv) The 1Iindu Women's Rizhts to Property Bill, promoted by
Mr. N. V. Gadgil ; and

(v) The Ilindu Women's Iistate Bill, promoted by Dr., G. V.
Deshmukh ;

and te suggest such amendments to the Act as would—
(1) resolve the doubts felt as to the construction of the Aet ;

(2) clarify the nature of the right conferred by the Aet upon
the widow ; and

{3) remove any injustice that may have been done by the Act
to the daughter ; and

(b) to examine and advise on—

(1) the Hindu Law of Inheritance {(Amendment) Bill, pro-
' moted by Mr. K. Santanam ; and

(2) the IIindu Women’s Rights to Separate Residence and
Maintenance Bill, promoted by Dr. G. V, Deshmukh,

(Vide Appendix VI).

2. It may be mentioned that the Hindu Women’s Rights to Property
Act, 1937 (Central Act XVIII of 1937), was amended hy Act XTI of 1938.
The reference to the Act of 1437 in the above Rosolution is evidently
to be construed as a reference to the Act as amended.

3. We commenced our first session on January 27, and the subse-
quent sessions on February 5, March 11, April 11, and May 19. Each cf
the sessions exeept the last occupied about two or three days ; but the

session of May 19 was continned {rom day to day until the completion of
the present report.

4. At our first meeting on January 27, in addition to settling pro-
gramme and procedure, we discussed certain importsnt constitutional
points arising out of the Act of 1937. As the result, ghe following ques-
lions were referred by Ilis Iixcellency the Coverfor-Gencral to the
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A

"Federal Court for opinion under section 213 of the Government,of India
Act, 1935, namely, '
{1) Does either the Iindu Women's Rights to Property Aet, 1937
{Central Act XVIII of 1937), which was passed by the
Legislative Assewmbly on February 4, 1937, and by the
Council of State on April 6, 1937, and which received the
Governor-General’s assent on April 14, 1937,

or

the Hindu Women’s Rights to Property (Amendment) Act,
1938 (Central Act XL of 1038), which was passed in all its
stages after April 1, 1937,

operate to regulate :
(a) suecession to agricultura! land ¢

(b) devolution by survivorship of property other than agricul-
tural land ¢

(2) Is the subject of devolution by survivorship of property other
than agricultural land included in any of the entries in the
three Legislative Lists in the Seventh Schedule to the Gov-
ernment of India Act, 1935 ¢

5. The Federal Court gave its decision on April 22, 1941 : the
answers returned were :

(1) The Hindu Women’s Rights to DProperty Aet, 1937, and the
Hindu Women's Righis to Property (Amuendment) Adt,
1935,

(a) do not operate to regulate succession to agrieultural land
i the Goveruors’ Provinees ; and

{b) do operate to reguiate devolution by survivership of pro-
perty other than agricultural land ;

(2) The subject of devolution by survivorship of property other
tuan aerieultwral laud is included in entry No. 7 of List
111, the Conenivrent List.

6. For convenienee of reforence, the full text of the derision is printed
in Appendix I to this renurt. The decision corrects the view expressed
in some standard works on Hindu law, tiat the Aet of 1937, as distinet
from the Aet of 1933, effectively revulaies suceesion to all forms of
property ineiuding amvicultura! load througheud DBritish India. It is
now established that the A~ of 1937 as 'well as the amending Act of 1938
is effective onlw in respeet of pryperty other than agricultural lund in
Governurs’ Provinees. This is a large. but inevitable, subtraction from
the face value of the Aects. On the other hand, the decision seus at rest
doubts as to the validity of the Ac's in other respeects, and thus preserves
the immortent prineiple ewhodied therein {hat Himda widows shall hence-
forth be entitled to sbare ihe succession equaily with their sous, alihough
the extenl of the right ag inevitably had tc be eurtailed because of the
limited powers of the Legizlature which passed the Acts.

7. Until May 19, the Committee met only at intervals, the Members
studying in their owu homes after each meeting the questions for diseus-
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sion at the next. As the result of these preliminary meetings, we sent ouf
& Questionnaire in three ’art:

Part I (issued on or aLter I\Ial ¢h 7) to be answered before April 15,
and

Parts II and 111 (ia‘.ued on or efter April 4), to be answered before
May 15,

Part 1 dealt with the Aets of 1937 and 1938 and the connected Bills,
while the other two Parts dexlt with the other two Bills. A copy of the
Quesiionnaive including all three Parts wiil be found in Appendix II to
this report.

We thought it unnecessary to frome any questions arising out of the
Federal Court’s deecision fe.g., as to the nwnber of eompleted transactions
affected thereby), as it came oul only on April 22, 1941, and the answers
to any such questions would have been delayed beyond the time fixed for
our report, Kven on the Questionnaire issued, an important organisation
did not find it possible to return answers until the first week of June.

8. We have tried to distribute the Questionnaire as widely as the
time and staff at our dixposal permitted ; we have addressed High Court
Judges, distinguished lawyers and citizens, Members of the Cuntral
Legislature, High Court Bar Lilraries, Heads of religious institutions,
Women's Associations, Social Reform Associativus, Pandits’® Associations,
and others. Besides sending out coples of the Questionnaire to indivi-
duals and assoelations, we were able, throngh the courtesy of the Press,
to have copies pablished for geueral information in various newspapers.
and journals. We understund too that eertnin women’s organizations
had the Questionnaire translated into the vernaeular and distributed
widely. Thus every attempt has heen made to give it the widest possible
publicity. To all those who huve helped us by sending answers, prepared
in almost every instance with obvicus care, we owe a duzp debt of orati-
tude. Two learned Pandits have paid us the compliment of sending “Ytheir
answers in Sanskrit.  We huave studied every opinion received, and huve
given due weight to each, and we have adopted the following plan of
tabulating tlic answers so as to ensure that none was ignored.

9, Starting ‘with Part T of the Questionnaire we find that guestion
1 admits of at least four different answers. Thus the answer may be
that the Centre should lcgislate at once with resjecl to property other
than agriculfural land but the law should not come into force until some
future date, dependent, in each Province, upon the date of the necessary
supplemental Provineial legisladion ; ok, secondly, the answer may Dbe
that the Centre should legislate at once with respect to property other
than agricultural land and bring the law into foree at onee throughont
British India, leaving it to the Provinces to do whatever they think fit with
respect to agucultuwl land. Or, thirdly, the auswer may be that there
should be no Central legislation at all until there are normal Legislatures
in all the Provinces ; or, fourthly, that even the Acts of 1947 aud 1938
shounld either be repeaied or be kept in abeyance until the Provinces arve
prepared to enact the necessary supplemental legislation with re:peel to
agricultural land.

10. The first of these answers we represent by the symbol 1 (A) ;

the second by the symbol 1 (13) ; the third by 1 (C), ard the fourth Ly
1 (D). Similarly with respect to the other questions, cach possible
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answer is indieated by a specifie symbol, the fivst qnl_l'i“‘of \}'hieh showy the
number of the muin question, and fhe sceond part dllsu.nglushes the naturs
of the answer. With the aid of a table of symbols it is then casy to com-
press into & single group of symbols all the answers _tg‘nll parts of thq
Questionnaire sent in by any one correspondent, The arrangement
ensures that no opinion is ignored and at the stnie tine shows at a glance
the general trend of the opinions. Ilor the 1_nt01'n1.zltlon of the curlous
we reproduce in Appendix 111 (A) the table qt s_vmlmls_‘ we have used and
in Appendix III (B} a speeimen page of the Register of Opinions
(omitting names).

11. Before making any suggestions as to how the defeets in the Acts
of 1937 and 1938 should be removed, it is necessary to point out in  some
detnil what these defeets are.  We should like to state at the outset that
in speaking of defects we mean ne reflection on the framers of the Acts,
Anyone who has had experience of legislative dralting knows how difti-
cult it is to say neither more nor less than what he means and the difficulty
is all the greater when the drafisman has to coniine himself to a single
aspect of so ecomplicated and inter-comnected a structure as Ihudu law.
Some of the defeets Swould perhaps be more corvectly deseribed as un-
foreseen effeets,  We would also readily coneede that some of the cases of
difienity which we have imazined are not lLikely to be of frequent oceur-
renee in actual practice. With these observations, we shall now proceed
to point out the defects, major or minor, which we have been able to detect
in the Acts ourselves or which have been bruught to our notice by others.

(i) In view of the Federal Court’s decision, both the Acts must
henceforth be eonstrued as applying, in Governors’ Provinees, only to pro-
perty other than agriculiural land. There will, therefore, be in future at
least two different sets ol rules of suecession in every Governor’s Pro-
vince, one for agricultural land and another for other kinds of property.
The situation is turther complicated by the faet that there is no definition
of the term ‘' agricultuval luud ’" in the Constitution Aet. “* Land ' in
entry 21 of the Provincial Legisiative List is, it is true, explained as mean-
ing rights in or over land and it may be that the term ‘¢ agrieultural land *’
occurring in ihe same catry is to he similarly construed, that is to say, as
including all rights in or over acvicultural land whether of the lundlord
or of the tenant. If this is correet, then vpon the death of a  Ilinda
Zamindar in Bengal, succession to the fisheries, markets, minerals and
house property comprised in the Zawindori will be regulated by the
Hindu law as moditied by these Acts, while suceossion to the agrieultural
land tlierein will be regulated by the uwnmodified Hindu law., Where an
estate js let out in pefnd with one eonsolidated rent for the whole, nice
questions may arise as to Lhe extent to which the Zamindur’s interest must
be deemed to be *‘ agrienltural lond ”’, In the United Provinces there
will be at least tlree sets of rules of suecession : one for certain classes of
tenancies as latd down in seetions 24 o 26 of the Agra Tensney Act, 1926,
or the corresponding provisions ol the Uniied Provinees Tenancy Act,
1930, where the latter is in force ; another for rights in agricultural land
other than such tenancies ; and a thivd for property otlier than agricul-
tural land. The position will be similiy in the Central Provinees and
possibly elsewhere also. Judging from the debates in the Leeislature, no

one foresaw at the time the siets were passed that they wounld produce
these complications,
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(i1) Tt has been observed in a recent Bombay case (Akoba Laxman
Pawar v. Sai Genu Laxinan Dawayr, 43 B.L.R. 334, 341) that the eifect of
5, 2 of the Act of 1337 (which, as ameuded by the Act of 1933,
provides that notwithstanding any rule of IHindu law or eustom to the
contrary, the provisions of s 3 shall apply where a Ilindu dies
intestate) is to remove the disquabification imposed by the rules of Hindua
law upon unchaste widows., We have reason to believe that this was not
what the prowoter of the Azl intended, for in answer to question 12 of
Part 1 of our Questionmaire, he has said that if the widows provided for
in the Act are unchaste, they should not inherit. We express no opinion
whether the provision cnaeled is good or bad ; we shall have occasion to
deal ‘with it again in another connection (sce para, 24) ; we merely point
out herc that it says more than the promoter intended. The mujorily of
the answers we have received ure that the disqualifieation should not be
removed, and even amongst women there is a consider able body of opinion
that it vhould remain, We have examined the debates in the Legislature
to see whether the pmnt was at all considered when the Bills were being
discussed ; neither in the debates relating to the Act of 1937 nor to tlle
Act of 1995 have we found any roferonca to this aspeet of the matter.
But, of course, Courts of law ave preeiuded from referring to {hie debates
in the Legislature and have to gather the intention of an enactment from
the words actually used.

The rules of inheritance are inseparably connected with the rules of
exclusion from inheritance and unless both subjects are considered
together, there is this danger of cnacting by inadvertence something to
which the Legislature had uot applied its mmd at all.  The moral is ﬂldt
when the Le"lblcltUIC secks to deal with the subjeet of inherilance or even
a portion of it, it must also eonsider, anud if necessary deal with, all con-
nected bubJCLtb at the same time,

(iii) Seetion 8 (1) of the Ael of 1937, even ay amended by the Act
of 1938, is ambiguoux in an linpertant respeet. It will be noticed that the
body bt the sub-section (1) provides that when a Ilindu di¢s intestate, his
widow shull be entitled to the same share as a son ; then follow two pro-
visos in tavour, respectively, of the widow of a pre-deeeased son and the
widow of a pre-deceased son's pre-deceased son. llow are these provisos
to be constructed ¥ Two constructions are possible : (a) that they
operate merely as exceptiolls to the main provision, that is to say, as
qualifications of the right of the decensed’s own widow meutioned in the
main paragraph, and ave, thevefore, inoperative exeept when he leaves a
widow ; and (b) that they enunciate an independent rule operative in all
cases, whether the intestate leaves a widow or not. Of these two alter-
native constructions, (a) is the one which aceords better with the crdinary
rules (Craies on  Statlute Law, 1936, pp. 196, 197), and it was
perhaps the only possible construction before the amendments of 1948,
It will be noticed that s, 2 of tlle Act of 1937 in its original form made it
clear thut s. 3 was to apply *‘ where a Hindu dies intestate leaving o
widow ", The italicised words were omitted by the Act of 1938. The
Statement of Objects and Reasons annexed to the Bill of 1938 specifically
stated that it was not the intention of the tramers of the Act of 1937 that
the daughter-in-law’s right should depend upon the survival of her
mother-in-law. Nevertheless, many lawyers including a Judge of a lligh
Court still take view (a) even of the amended Act, (Courts being pre-
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cluded from referving to the Statement of Objects and Reason_s as a guide
to interpretation) while the latest edition of Mayne favou_rs view (b). 1t
is not necessary for us to express any gpinion on the point ; we think it
sufficient to mention the ambiguity and point out its consequences. The
ambiguity has in fact an important bearing on the position of the danghter.
If (a) is the correet view, the widowed daughter-in-law is an heir only
along with and in the presence of the widow ; but since under the ordinary
Hindu law, in the presence of the widow, no daughter has any right, ihe
position ereated by the Aets is that the widowed daughter-in-law is an
heir only in eircumstances which even before the Acts would have ex-
cluded the daughter. Of course the introduction of the daughter-in-law
may delay the reversion more or less seriously and to that extent affeet the
daughter’s reversionary rights ; but when there is no widow, the daunghter
is not affected at all. This is on view (a) ; on-view (b), the position of
the daughter is affected even when there is no widow. To take a econcrete
case : if the only survivors of the owner are his daughter and his widowed
daughter-in-law, then on view (a}, the former takes the estate, while on
viow (b), the latter takes it. Vntil, therefore, the ambiguity is removed
it is not possible to say to what extent the Acts have prejudiced the rights
of the daughter, or indeed of any remoter heir,

(iv) It has been contended in at least one standard work, (CGolap
Chandra Sarkar Sastri’s ITindu Law, 1940, pp. 432, 527) that the estate
granted to the pre-deceased son’s widow by the first proviso to s, 3 (1) of
the Act of 1937 (the Act of 1Y38 niade no change in this proviso) is an
absolute estate, and not a Hindu Womaun’s estate. The argument is that
whereas the interest counferred by the main provision in sub-seetion (1)
and also by sub-section (2) upon tlie deceased’s own widow is expressly
declared to be subject to the provisions of sub-scetion (3), namely, that
the interest shall be the limited interest hnown as a Hindu Woman's estate,
there is no such limitation in respect of the interest conferred on the pre-
deceased son’s widow by the first proviso to sub-section (1). We need not
develop the argument further, hut shall content ourselves with the remark
that we doubt whether this particular construction ‘was foreseen by the
Legislature.

(v) There is eonsiderable doubt as to the precise nature of the interest
conferred upon the widow by s. 3 (2). The sub-section provides in effect
that when a lindu governed by the Mitakshara Sechool of law dies, having
at the time of his death an interest in joint family property, his widow
shall have the same interest in the property as he himself had, except that
hers will be a Hindu Woman’s estate. - There are two possible interpreta-
tions of this provision, leatine to different results which can best be
illustrated by taking a specific case. Let us suppose that a Hindu gov-
erned by the Mitakshara dies leaving a widow, a mother (whose husband
died before 1937), and a brother, all members of a joint family. Refore
his death he and his brother 'were copareeners with rights of survivorship
in the joint family property. By section 3 (2) the widow will have ‘‘ the
same interest ”’ in the joini famiiy property as her husband had. TIf this
means that she will be a coparcener exactly as her husband was, the result
will be that upon the brother’s death the entire property will pass to her to
the exclusion of the mother. But the subsequent description of the interest
which she takes vnder the section as ‘ a Hindu Woman’s estate ’’ indi-
‘eates that it is not quite the interest of a Mitakshara eoparcencr. If, then,
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the section must be taken to mean that the widow will have the same interest
as her husband would have obtained upon severance from the joint family
at the moment of death, the position will be different, For, upon such
reverance, rights of survivorship would come to an end, so that upon the
subsequent death of the deceased’s brother, the brother’s share would pass
to his mother and not to his widowed sister-in-law. We have had opinions
in support of each of these interpretations from eminent lawyers, each side
claiming that its own interpretation is the only one possible on the langu-
age of the Acts, The Federal Court in its decision on the recent reference
lias expressed some doubt as to the true position. ‘' It may be ’’, observe
their Lordships, ¢ that the widow taking a share under the Act does not
beecome a coparcener with the other sharers ’’. The Madras Ilich Court
also Lias refrained from deciding the point : ‘“ It is not necessary to decide
whether the effect of this section is to make the widow a coparcenter in the
full sense of the word ’’ [Commissioner of Income-Tax v, Lakshmanan
Chettiar, LL.R. (1941) Mad. pp. 104, 108]. Once again, we mneed mnot
express any opinion of our own. But it is obvious that there is an ambi-
fuity, and what is more, either position involves a fundamental change in
the Mitakshara law of coparcenary and suvivonship. For, if we adopt the
first interpretation and make the widow a coparcencr exactly as her husband
was, we shall be making a radical change in the conception of a Mitakshara
~eoparcenary. A Mitakshara comparcenary eonsists only of males, each of
whom has a right by virtue of his birth to the joint family property. The
admission of the widow to the coparcenary will mean a change in both
respeets, for she is not a male and her right acerucs, not by virtue of her
birth, but as the result of her husband’s death. 1If on the other hand, we
adopt the second interpretation, we are in effect saying that the death of
an undivided member of a Mitakshara joint family automatieally severs
his interest and transfers it to the widow, making her a tenant-in-commoen
in respect thereof. In other words, the position becomes more or less
analogous to that of a Dayabhaga family, One more breach will, therefore,
have been made in the doztrine of survivership that upon the death of an
undivided member of a Mitakshara joint family, his interest in the joint
family property is extinguished and that of the other members of the
copareenary correspondingly enlarged. Whichever view we may decide to
adopt, its consequences will require to be carefully worked out and provid.d
for at the same time, o
(vi) By virtue of seetion 3 (3) of the Aet of 1937 (a provision which
was left unamended by the Act of 1938) the estate devolving on a Hindu
widow under the provisions of the section will only be *‘ the limited interest
lmown as.a Ilindu Wonman's estate 7’. DBy virtue of saction 2, 1he widow
takes snch an estate, notwithistanling anv rule of Hindu law or custom to
the eontrary. Aceordingly, a Jain or other widow who sometimes takes
by custom her hushand’s property absolutely or a widow in Mithila who
takes lier husband’s movables absolutely, will, under the Act, in future tuke
only a limited estate. We doubt if this was the real intention of tie
framers of the Act, because the Act purports *‘ to give better rights to
women in respect of property .

(vii) There is an ambiguity as to what is to happen when one of the
widows succeeding under s 3 "of the Aects of 1937 and 1938 dies.
Suppoce, for instance, a Hindu dies intestate leaving & son, a ‘widow, and a
widowed daughter-in-law. Under the Acts in question, each of these three
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heirs takes a one-third share of the intestate’s separate property. Suppose,
now, the widow dies. Hers being a Hindu Woman's estate, the share she
took must go back after her death to 1he heir or heirs of the last male
holder. Is it to go back only to the heir who would have taken it under the
old Hindu law—that is to say, in the case put, to 1he son,—or is it to go back
to the heirs under the new law—that is to say, in the case paut, to the son
and the daughter-in-law in equal shares ? We have received opinlons in
support of each of these interpretations from several lawyers.

(viii} We now come to something more than a mere drafting
defect. Let us take the case of a Ilindu dying intestate leaving a widow
and an adopted son. By the terms of s. 3 (1) the widow is entitled
to ‘‘ the same share as a son ’’, On one view, the effect of these words is
to give the widow the share of a son, without disturbing the ordinary rule
of Hindu law that, in the absence of an actual son, the adopted son counts
as an actual son, so that the result is that the widow and the adopted son
each get a half-share of the estate. On another view the effect of the words
is to give the widow the share which a son actually born to her (necessarily
after the adoption) would have taken ; that is to say, she gets the share
of an ‘‘ after-born ’* son, which, except among Sudras in Madras and
Bengal, is more than one-half.

There are other difficulties as well. Let us take a case where a Hindu
{with separate property) dies intestate leaving only a widow. She thus
takes the entire property. She then adopts a son ; what is to be the result
The Acts of 1937 and 1938 are silent on this point and several views have
been suggested :

(1) Since s. 3 (1) says that the widow is entitled to *‘the
same share as a son *’, the provision applies only when there is a son to share
‘with her. When there is no son, the provision does not apply at all and
the widow tales under the ordinary Hindu law. Therefore, the ordinary
rule about divesting must apply and the adgntion must divest the widow
completely.

(2) If a son had been in evistence at the time of the intestate’s death
the widow would have taken a half-share ; she should, therefore, be in the
same position as the result of the adoption : that is to say, the adoption
should divest her of one-half of the pr 0pertv, leaving her the other half for
her life (Mayne, 1840, p. 266).

(3) If there had been an adoptlon before the intestate’s death, the
widow would, on the second of the two views mentioned above, have taken
an after-born son’s share, i.e., in Dengal, (exeept among Sudras), two-
thirds of the estate. She should be in the same position, if there is an
adoption after the intestate’s death : that is to say, the adoption should
divest her, in Bengal (except among Sudras) of only one-third of the
estate.

(4) 8. 3 (1) applies even when the widow alone 1is the
heir, the words ** shall be entitled to the same share as a son ’’, having the
sanie meaning as ‘* shall inlerit in llke manner as a son '’ (see DMayne,
1940, p. 717). That is to say, she takes the entire property by virtue of
5. 3 (1) and since s 2 states ihat the provisions of s. 3 shall
apply notwithstanding any rule of Hindu law or custom to the contrary,
she continues to be entitled to the entire property notwithstanding the
rule of Hindu law that an adopted son divests the adopting widow of her
estate. 1n other words, the adoption should not divest her at all,
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Further comphcahom arise uherc, a widow adopts in the presence of a
widowed daughter-in-law. What should be the shares of the three after
such an adoptlon ? Ii on view (2) above we say that the shares should be
the same as if there had been & son in existenee at the time of the intestate’s
death, the daughter-in-law would be divested of a portion of what she had
elready taken. In other wurds, we should be putting it in the power of the
mother-in-law to divest her daughter-in-law of a portion of her inheritance
by making an adoption. The effect of view:(3) would be similar, On
view (1}, the daughter-in-law gets nothing from the beginning while on
view (4) the adopted son gets nothing as the result of the adoption. It is
diflicult to say which, 1 any, of these effects was intendecd by the Legisla-
ture. The faet of the matter is that under the ordinary Hindu law, nelther
the widow nor any remoter heir takes eyually with a son. If a breach is
made m this rule and the widew and some other heirs are admitted to a
share along with a son, certain aspects of the subject of adoption will
require to be reviewed. This is only anotlier illustration of the fact that
Hindu law is a complicated organie siructure, the various parts of which
are inter-connected so that an alteration of one part may involve the altera-
tion of others.

(ix) Let us now take another case. A Hindu, I, governed by the
Mitakshara School of Liaw has three sons A, B, and €. B and C taks
their shares of the joint family property and separate from H and A
who continue joint ; afterwards B dies leaving a widow, W. Thereafter,
the father, H, dies leaving self-acquired property. Now under the Acts
of 1937 and 1938, W inherits ‘‘ in like manner as a son ”’. If this means
in like manner as C, she would get nothing in Madras and Bombay, the
divided son Dbeing excluded by the undivided son. If it means in like
manner as A, she would get a share. The Acts are not sufficiently specific
on this point.

Or take this ease. A Hindu (governed by the Dlitakshara) has a
son, A, who separates from him after taking his share of the joint family
property ; after the partition he has another son, B. Then, A dies leav-
ing a widow, W, and thereafter the father dies. Under the Acts in ques-
tion, W inherits ‘‘ in like manner as a son’’. The only son then in
existence is B. If, therefore, we interpret the provision as meaning that
‘W inherits in like manner as B, she would get one-half of the property
left by B’s father. If, however, A4 had been alive at the time of his
father’s death, he would have got nothing, the rule of Hindu law being
that a son begotten after partition takes the whole of his father’s pro-
perty, whether aequired before or after the partition, to the exclusion of
the divided son. That is to say, A’s widow gets under the Acts some-
thing which 4 himself, if alive, would not have got under the ordinary
Hindu law. It is doubtful whethﬂr this was the inteution of the framers
of the Acts. These instances show that in drafting this kind of legis-
lation we must bear in mind the consequences of pa.’rtition in Mitakshara
families—one more illustration of the inter-connection between the
various parts of Hindu law.

(x) A Hindu dies leaving a widow of the same caste and a widow of
an inferior caste. It will be noticed that this illustration pre-supposes
the validity of an anuloma marriage, that is to say. a marriage where
thie husband is of a higher caste than the wife. The lemality of snch
marriages has been questioned, but they are recognized as valid by eustom

LI127HD
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in Bombay. Our illustration must, therefore, be taken as oceurring in
a place where such marriages are recognized as valid. Under the Actg
of 1937 and 1938, the two widows together are entitled to *‘ the same
share as a son ”’. What son is meant here ¥ Does the expression meay
the same share as that of a son born to the widow of the higher caste,
or the same share as that of a son born to the widow of the lower
caste ¢ The result would be different in the two cases, because & gop
born to the widow of the lower caste is, under Ilindu law, entitled to
much less than the other son. And what are to be the shares of the two
widows inter se ! For example, suppose there are two widows of different
castes, one with three sons and the other with two : what is to be the
total share which the two widows take and how is that total to be dis-
tributed between them in the event of partition ?

We must cither provide for these complications in some way, or
else revise the law relating to intercaste marriages and the rights of the
widows and sons of such marriages—a further instance of the difficultics
of piecemeal legislation,

(xi) It has been pointed out to us that as the provisions of the
Acts relating to separate property apply only in the event of the owner
dying intestate, a Hindu ean, making a will in favour of some mistress,
disinherit his widow, his widowed daughter-in-law, or anybody else. To
give real relief on the lines of the Acts, therefore, involves, it is said,
some limitation of the will-making power. This opens up another large
subject,

(xii) If the rights given by the Acts to the heirs mentioned therein
could have extended fo the entire property of the deeceased, there would
have been no question of their claiming maintenance, But since it is
now established that the rights can extend only to property other than
agricultural land, it is jmportant to know how far the claim to main-
tenance remains valid. This is not dealt with in the Acts, as the framers
did not foresee that this problem would arise.

12, We need not eontinue any further this distasteful analysis of
the technieal defects of a legislative measure which was inspired by high
motives and which, in spite of its faults, marks an important stage in
the evolution of women’s rights. Defects of this kind are inevitable in
piecemeal legislation effecting fundamental changes in Hindu law. The
only safe course is not to make any fundamental changes by brief, isolated
Acts ; if fundamental changes have to be made, it is wisest to survey the
whole field and enact a code, if not of the whole of Hindu law, at least
of those branches of it which are necessarily affected by the confemplated
legislation. .

13. We have no desire to exaggerate the mischief of piecemeal legis-
lation. Where fundamental changes are not in question, piecemeal legis-
lation may have its value. We have had such legislation in the past,
e.9. The Hindu Inheritance (Removal of Disabilities) Act, 1928, end
The IMindu Gains of Learning Act, 1930, to mention only two. But the
Acts of 1937 and 1938 do effect fundamental changes and hence the need
for caution. '

14. We realise that the advice fo refrain from piecemeal legislation
places the reformer in a dilemma. Ife is usually a man who sees some
grave evil or injustice crying out for hnmediate remedy. If he proposes
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jegislation limited to that single purpose, he is warned of the dangers
of legislating piecemeal. If he suggests the enactment of an entire code
in which the proposed remedy ean be embodied, he is told that a code of
IHindu law belongs to the age of miracles. Naturally anxious to achieve

some immediate result, he prefers piecemeal legislation, trusting that time
will cure its defects.

15. We ourselves think that the time has now arrived to attempt a
code of Hindu law. We do not suggest that all parts of the law should
be taken in hand at once. The most urgent part, namely, the law of
succession (inecluding, of course, women’s rights in that connection) may
be taken up first ; then the law of marriage ; and so on. After the law
relating to each part has thus been reduced to statutory form, the
various Acts may be consolidated into a single Code. We suggaest this
as a reasonable compromise between piecemeal legislation and wholesale
codification. In the old days, this task of codifying the law from time
to time was performed for us by successive law-givers and commentators
who by a judicious process of selection and exposition of the ancient texts
moulded the law to the needs of the time, while appearing to make no
change, Many instances of this process are familiar to every student
of Hindu law ; but one of them is so striking thag it will bear repetition.
The author o-f the Mitakshara, in treating ‘of the right of a widow to
inherit the property of her son—le% husband, opens ‘with the text of
Yajnyavalkya which admits that right. But he finds various other texts,
including one of Manu, which are not in the widow’s favour. The com-
mentator, thus confronted with conflicting texts, explains away Manu
and the others as referring to cases where the husband was joint with
his coparceners at the time of his death and takes Yajnayvalkya as referring
to other cases : he then declarss it to be a settled rule that the widow
is the heir in these other cases, In the very next Section, he has to deal
with the right of the daughter’s son to inherit to his maternal grand-
futher. Xere, he finds the authorities reversed : Yajnyavalka makes
no mention of the daughter’s son, while Manu is in his favour. This time
Vijnaneswara prefers “Manu and by an unsurpassed feat of exposition
reconciles the text of Yajnyavalkya with Manu’s view thus Yajuyaval-
kya’s text reads *‘ The wife and the daughters also, ete.”’ ; by the import
of the particle ‘¢ also ”’, says V]Jnanes“ara the dauwutm s son (who is
not mentioned in the text at all) succeeds to the estate on failure of
daughters ! We mention this instance to 'show how far our ancient
commentators were prepared to stretch the limits of interpretation in
order to bring the law into aceord with the facts and needs of their own
time.

16. This was how the Hindu law evolved in the past and kept
abreast of current needs and current sentiment, But we have no longer
Smiritikaras, and commentators of the old type ; instead, we have the
Legislature, and the Courts of Law. The Courts of Law however, do
not exercise the same freedom of mtelpretatmn in mouldmg the IdW as
did our ancient commentators ; indeed, it is now settled that they must
take the law as interpreted by these commentato:s even where the interpre-
tation is not fairly deducible from the earliest authorities. This practi-
cally means that Hindu law, excepting in so far as the Legislature may
intervene, is to be arrested in its growth at the point at \vhlch it was
left by Vijnaneswara, Jimutavahana, and other recognized eommentators,
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the latest ef whem flourvished in the 18th century. And as for eustom,
which is one of the sources of 1lindu law, the Courts now refuse to recog-
nize any custores that are not ancient, 1t fo!lows, therefore, that the
main areney for allering the law according to the changing needs of the
community must in future be the Legislature. DBut it is essential that
the Legistature must, like our law-makers of old, deal with the subjeet
as a whole, viewing cach part in its proper relation to other parts, and
bringing to the discharge of this task comprehensive scholarship as well
as zeal. The aim must be to produce a logical and ccoherent code of
1lindu law. We do not under-rate the difficulties of such a projeet, We
are not unmindinl of Mayne’s warning utfered nearly seveunty years ago :
““ The age of miracles has passed, and I hardly expect to see a code of
Ilindu law which shall satisfy the trader and the agriculturist, the
Punjabi and the Bengali, the Pandits of Benares and Rameswaram, of
Amvritsar and of Poona. DBut, I ecan easily hnagine a very beautiful and
specious code, which should produce mich more dissatisfaction and
expense than the law as at present administered *”. The position has,
however, changed sinee he wrote. Today many of the rules of IHindu
law are fairly well-settled and the points on which opinion is still
divided, invite rather than discourage codification. A little over twelve
years ago the late Sir Dinshaw I, Mulla in his preface to the sixth edition
of his ** Principles of Hindu iaw ’’ observed :  ** These and other matters
on which there is still a confliet of authority indicate the nccessity of
codifying the ITindu law if the Hindu community is anxious to save enor-
mous sums of money wasted in litication in the process of erystallizing
the Ilindu law. I tor one do not betieve that it is impossible fo eodify
the Ilindun law. The codification may involve difficulties, but they are
not insurmountable 7. These observations, coming as they do from so
eminent an authority, are entitled to the greatest weight and have large y
influenced us in our recommniendations. Baroda codified the several
branches of Iindu law between 1905 and 1911 and has had a consolidated
Innau Code sinee 1937 and a retired Chief Justice of the Baroda High
Ceurt informs us that it has ** proved a boon to the people’’. More
recently, Mysore codified the law relating to Women’s Rights in Regu-
lation X of 1933, and here again, so far as we are aware, the Regulation
is working satisfaetorily. The eminent Muadras Jawyer who has revised
the Jatest edition of Masne’s Hindu law has also been led o a rovision
of Mayne’s views on ecodifieation ; for, in the Golden Jubilece Number of
the Madras Law Journal (1941) he writes : ‘* At the outset I would
like to stress the urgent need for codification of Iindu law. This has
long been overdue.......... Rules of Hindu law are quite susceptible
of codification and there are no insuperable difficnlties in that counee-
tion either because of the distribution of powers under the Government
of India Aect or otherwise ’. We are impressed by these opinions and
precedents and we consider, therefore, that an attempt should be made
towards gradually codifying Hindu law for British India. We do not
regard the existence of various Schools of law in the several Provinces
of Tndia as an insuperable obstacie to codification. Codification does not
necessarily mean the aholition of the Schools : the aim should be uniformity
where possible and divergence wire inevitable.

17. Our plan for a comprehensive Code may have the effect of delay-
ing roform ; byt even delayed reform is better than piecemeal legislation
which has te be amended and recast every few years, Indeed, many of
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the women’s organizations to whom we issued our Questionnaire have,
in their replies, asked for a thorough revision of the entire law, though
with particular reference to women’s rights, rather than legislation in
small doses, If we may say so, we have been greatly impressed by the
earnestness and moderation of many of these Associations. Those who
know anything of Hindu women know that their lives are usually =a
round of duties, leaving little room for any thought of riehts. When,
therefore, even a few of them ask for better rights, no one can wish to
be anything but helpful. I3ut as they themselves realise, the need is for
a comprehensive, co-ordinated soiution rather than ior quick remedies.

18. To the impatient reformer we would commend the example of
Switzerland in evolving tha present Swiss Civil Code.  Until 1874, Swiss
Civil Law was in the hands of the Cantons of which the Federation is
composed. By the Federal Constitution Act of that year, power was
given to the Cenire to enact legislation on certain hranches of Civil Law ;
but with the exception of these branches, (ivil Law remained with the
Cantonal authorities. It varied greatly in different parts of the country ;
FFrench Law pre-dominutel in certa.n Cantong ; Austrian Liaw in certain
other Cantons ; German Law in yet others ; and in the rest, customary
law moditied by occasionai statutes. The inconvenience resulting from
this wart of muiformity heeame more and more acutely felt as inter-
Cantonal relations developed. Accordingly, in 1898 the Constitution
was amended s0 a8 to awlerize the Ceniral Legislature to unify the
whole of the Civil Law in Switzerlard.  In the moantime, a great jurist
was commissioned to prepare a preliminary draft which occupied him
from isY3 to 1899, T'ne dratt was published, and another Cowmmission
was appointed to consider the eriticisms received and to revise the draft,
This Commission ecousisted not only of jurisis, but also representatives
of all sections of thonght in Switzerland, sub-Committees being formed
to consider certain parts of the code. Not until 1904 was the final draft
submitted to Parliament. The debates in Parliament continued for three
vears. Iinally, in 1907 the code was passed by a unanimous vote in both
Houses. But, it did not eome into foree until Januavy 1, 1912, (Ivy
Williams, ‘‘ The Sources of Law in the Swiss Civil Code ”’, 1923, Intro-
duction, pp. 13—15.) '

19. There is more than one lesson to be learnt from tiis example :
first, that it is worthwhile spendine time and labour in order to get a
good Code ; secondly, that all seetions of thought must be given a hear-
ing if a proper Code is to be eunacted ; thirdly, that neither regional
differences nor even Constitutional difficulties are insupecrable barriers.

20. The question now arises, what is to be done with the Acts of
1937 and 1938 until such time as a comprehensive law of sucecssion can
be prepared ¥ Are they to be left to their operation with all their
defects ¥ One solution that has becen pressed upon us by some, though
very few, of those who have answered our Questionnaire, is that the Acts
should be repealed. This extreme step we are not prepared to recom-
mend. The Acts have established an important principle, the germ of
which goes back to the time of Jaimini 2,500 years ago. Let us glance
rapidly~at the conrse of this evolption, ' In one of Jaimini’s aphorising
(. 600 B.C.) we find it stated that as husband and wife have been declar-
ed joint owners of property, their activities should be joint. Sabara’s
commentary on this aphorism is to the following effect : *‘ The wife is
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entitled to the wealth earned by the husband, and wice versa. ........
Therefore, gift of money even earned by the Lusband cannot lge ‘\‘h'l.lld,
if the wife’s cousent is not obtained >, (Dr, Dwarkanath Mitler’s ** The
Position of Woumen in ilindn Law’’, 1913, pp. 86, 87). Apastamby,
who is said to have composed his Dharmasutras in the 5th century B.C,,
bas an aphorism to similar effect : he speaks of the jointness of husband
and wife, from the time of marriage, i the 0\\71.191'.-;}1.11) of wealth as well as
the spiritual fruit of their acts. Clearly, therefore, in this early period the
wife was regarded as joint owner of property with her husband. It would
seem, however, that this ownership was not recogmzed af'tor the husband’s
death, because Apastamba himselt does not mention the widow amongst her
husband’s heirs. Baudhayena who, according to scholars, was slightly
earlier in date than Apastamba, expressly rejected the V.vid.ov?r 's claim on
the authority of an emigmatic Ved:e text which, in the opinion of thouse
most competent to judge, had really no reference to property rights at
a1l This is the well-known * nirindriya ’ text which has been discussed
at great length in Dr. Mitter's ** The Position of Women in lll_ndu Law ",
pp. 434—449. DBaudhayana took it to mean th_z'lt women were incompetent
to inherit ; but moderu scholars agree with Vidyaranya that it meant no
more than that women were not eniitled to a portion of the sema juice at a
soma sacrifice, It is sad to reflect that the general exclusion of wowmen
from inheritance over a large part of India up to the present day should
ultimately rest on Baudhayana’s interpretation of an obscure Vedie text
relating to the some sacrifice. However, the point is that Baudhayana
did not recognize the widow as an heir. Manu also (e. 150 B.C.) hus not
mentioned her as an heir. 1t seems a little curious that, although tle
wite’s eo-ownership with the husband during his life appears to have been
recognized in some of the most ancient texts which have come down to us,
her right to inherit was not recognized even in Manu’s time. It hus been
conjectured that this was due to the fact that remarriage in some {orm or
other was common in those early days. From the time of Apastamba,
Lowever, owing in part to the influcnce of Buddhism, the ascetic ideal began
to permeate Hinduisin, and one of its results was the emergence of a loftier
view of marriage. Mutual fidelity until death came to the ideal (sce, for
example, Manu IX, 101). But a lofty ideal of marriage ill-consorts with
a Jow standard of property rights : if the widow is expected to be true
to her deceased husband till death, she must be assured of the means of
subsistence during her widowhood. Aeccordingly we find Yajnyavalkya
(e. 150 A.D.) putting the widow first in the list of heirs to her sonless
husband. Brihaspati, who flourished between 200 and 400 A.D., sup-
plied a logical basis for this position by his celebrated dietum that accord-
ing to scripture and tradition, the widow is the surviving half of her
dead husband, and that while one-half of him thus survives, no other
person can take his property. Visvarupa (e. 9th century A.D.), the
earliest commentator on Yajuyavalkya, attempied to carry the argument
a step further and to apply it not merely to the widow of the owner, but
also to the widows of his sons and grandsons by advocating that when
a father makes a partition of property amongst his sons, he should also
allot a share to the widows of his deceased sons and grandsons—presum-
ably on the basis that these widows prepresent the surviving he]ves of
their respective husbands, Jimutavahana (13th eentury A.D.) made the
last notable contribution to this process when he categorically declared :
““Nor is there any proof of the position that the wife’s right in ber
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husband’s property, aceruing to her from ler marriage, ceases ou lis
death ’.  (Dayabhaga XI, i. 26).

21. Bo far, however, the theory that the wife’s right in her husband’s
property continues after lhis death or that she represents his surviving
halt appears to have been limited to the ecase where he left no son. If
there was a son, she was cntirely excluded. DBut obviously if the widow
is the living half of her husband, not even a son ought to take the whole
of his property : she ought to get oune-half and the son might take the
other half. Widow and son should share equally. The Acts of 1937 and
1938 embody this principle ; it is not merely humanitarianism, but is
also the logical outcome of ideas embedded deep in Hindu tradition. It
is a principle which onee established ought not to be lightly abandoned.
We cannot, therefore, contemplate the repeal of these Acts, whatever their
technical defeets, unless something is put in their place. They were
passed by both MHouses of the Legislature without a division ; their praec-
tical effect except in Mitakshara families with joint family property, is
perhaps not much, as they can be put out of action by a will ; their main
value in our eyes lies in the principle above-mentioned ; and that, we
think, must be conserved. Dut even apart from such considerations as
these, we cannot iguore the fact that the Acts have conferred rights on
the faith of which important transactions have already doubtless been
entered into, and every eftort should therefore be made to preserve those
rights intact,

22. Repeal being unthinkable, we have o address ourselves to the
question of amending the Acts. Obviously only the more urgent amend-
ments need be considered now, the others being left over until a general
review of the law of succession can be undertaken. Ior example, one
of the most difficult questions, arising, though indiveetly, out of the Acts
is that of admitting the danghter to a share along with the son in the
property left by the father. The answers which we have received in
reply to our Questionnaire have disclosed the complexity of the problem.
Most of them are in favour of giving the daughter a share, though not
necessarily equal to that of a son. In favour of this view may be cited
several ancient texts, notably one of Manu : ‘‘* A son is even as one's
own self, and the daughter is equal to the son ; so long as she is there
as the father’s own self, how can any other take the property ?”’ (Manu

"IX, 130.) That is one side of the shield. On the other side we have to
bear in mid sueh facts as these : that under Hindu law the son is under
a legal obligation to maintain, amongst others, his azed parents, while
a daunghter is not ; that the daughter is better placed than the son as an
heir to her mother’s estate ; that the daunghter also inherits to her hus-
band and even his father and his grandfather (by virtue of the Acts
of 1937 and 1938), while the son has no corresponding rights in respect
of the property of his wife or her father or her grandfather ; and so on.
In addition there is an economie factor in the problem ; it has been point-

“ed out by several correspondents that in a poor country like India, the
distribution of a man’s estate amonest the widow, the son, the son’s
widow, the daughter, and possibly the mother as well, will inevitably
vesult in the dissipation of such little property as there is in the country.
Whatever may be the ultimate solution of this problem we fecl that it can
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be investigated adequately ouly in an inquiry embracing thé whole law
of sucecession.

93. Our immediate aim must be more modest. So far as the Aects
of 1937 and 1938 are concerned, our task according to our terms of refer.
ence is to suggest such amendments as would :

(1) resolve the deubts felt on the construction of the Acts;
(2) clarify the nature of the right conferred by them upon the
widow ; and
(3) remcve any injustice that may have been done by them to
the daughter.
In addition we must also consider the requirements of the situation result-
ing from the Federal Court’s reccnt decision. :

21 The nature of the doubts and obscurities that have to be removed
has been sufficiently indieated by us in the paragraphs dealing with the
defects of the Acts. We have in comnpliance with our terms ot: reference
prepared a draft of the necessary amendments, or rather of a Bill entirely
recasting the Acts (Appendix IV)*, but we feel doubtful as to the urgeney
or the wisdom of such amending legislation in present circumstances,
As we have already pointed out, there are several provisions in the Aels,
which permit of more than one interpretation ; but whichever interpreta-
tion we seek to establish by our proposed legislation is bound to be attack-
ed by one side or the other. Ior example, section 2 of the Acty may
be capable of two interpretations. One is that the expression ‘‘ notwith-
standing any rule of Hindu law or custom to the eontrary ’’ refers only
to those rules or customs which relate to the matters specifically dealt
with in section 3 and that as this section does not speeificaily deal with
the subject of personal disqualifications, the clause has no refere:nce to
any rule excluding the widow from inheritance on thé ground of some per-
sonal disqualification, such as unchastity in the husband’s lifetim2. On
this view an unchaste widow wounld be disqualified for sucesssion even
under the Acts. The other view, advoecated in the latest edition of Mayne
and followed by the Bombay High Court in the case already cited [ses
para. 11 (ii)] is that the expression refers to all ruies and has according-
ly the effect of removing the unchastity disqualification. It is obvious
that if we attempt to resolve the doubt by expr:ssly reaffirming the dis-
gualification, there will be a storm of eriticism from “these who would
like to see th~ disqualification removed. Tlose who advocate the repeal
of the disqualifving rule do so, not s0 mueh because they disapprove of
the rule itself, but rather because the rule is liable to be abused by un-
scrupulous reversioners. Thus, an innocent widow who econtemplates
selling off a portion -of her husband’s estate out of dire necessity is often
unable to do so, because some distant relation who happens to be the
next reversioner, threateus her that if she attempts to carry out her in-
tention he will take the case to Court and challenge her title on the
ground of her unchastity. The more innocent and simple the widow, the
less capable she is of standing up to such threats. We are told that this
species of blackmail is practised with success in a large number of cases
which, because of its very success, do not come to Court. It is mainly
on this ground that most of those who advocate the removal of the dis-
qualification base their case, and they will probably resist any attempt
to nullify the Bombay decision. If, on the other hand, we try to make

*Not printed.
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it cleaP Peyond coniroversy that the disqualification is to go, there will
he equally violent criticismn frem those who wish to vetain it. This is
a subject on which 1lindu opiuton is extremely sensitive. Qur own
golution of the difficuity presented by thcse opposing sections of opinion
is a compromise which, while recognizing (in deference to the majority
of the opinions reeeived by us) that the disqualification should remain,
provides, as a safeguard against abuse, that the chastity of a Hindu woman
during her husband’s lifetime shall not he guestioned after his  death
except In eertain special cireumstances. These special eircumstances arc
(a) the existence of a will by ths husband disinheriting the wife on the
ground of unchastity and (b) the exisience of a finding of unchastity
by a Court in a proeexd:n® to which boih husband and wile wore parties
and in which the question of her chastity was in issuc. But the com-
promise, like most compromises, may not immediately satisfy either
side.

25. As another example we may take section 3 (2) of the Aets. As
we have already pointed out, the Acts leave it ambiguous whether the
iuterest which the widow takes upon the death of her husband in the joint
family property is that of a ecoparcener with rights of survivorship or that
of a tenant-in-common without such rights. The Federal Coury in ils
recent judgment has guardedly observed that it may be that the widow
tukmyg a share under the Act does not become a coparcener with the other
shavers. The Madras Iligh Ceurt has left the point undecided. If) in
these cireumstances, we attempt to elear up the ambiguity by making the
widow definitely a coparcener, there will be a body of erities who will say
that we have rushed in wlhere Courts had feared to tread and have made
a revolutionary change in the composition of the Mitakshara coparcenary.
I, on thie other hand, we attempt to clear up the ambiguily by making the
widow definilely a tenant-in-common, there will be ancther set of eritics
who will say that we have destroved the Mitakshara joint family. In
either case the clarification may provoke acrimonious controversy.

26. Tt is unnecessary top multiply these examples. Any clavificalion
necessarily means the establishment of one controversial pesition in prefer-
ence to cthers and must necessarily evolke eriticism from the disappointed
guurters, We feel that this is not the time for controversial legislation.
If there are obscurities and anomalies in the Acts, let the Courts remove
them as and when occasion arises, so that the shock of each decision has

- fime to die down before the next one comes. We do not think that it

would be wise or worthwhile for Govermment to sponsor legislation likely

“to arouse bitter controversy—especially at the present time—merely For

the sake of removing the defects in an isolated Acet or two. The Dbetter
plan would be to leave the Aets to their operation for the present and to
replace them as early as possible by a comprehensive law on the subject
of succession enacted at leisure and embodying solutions on which there is
a substantial measure of agreement, There is more rocm for give-and-take
and therefore more chance for agreed solutions when one is dealing with
the entire law of suceession than with half-a-dozen uncoordinated sections
relating to widows’ rights.

27. We must now say a few words on the injustice apprehended on

behalf of the daughter by the varions Members of the Licgislature who have
LI127HD
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i i wmedia] Bills. There is no doubt that in certain coneeiy.
givell n?jt:lceegtf:i;se 1:11193 lflAlcta. in question have, by i_ntrodncmg the daughter
!lbl]c o qsﬁ heir prejudiced to s:me extunt the rlghtg of the daughter, the
:llt:r‘:i-: ﬁ‘the injury done depending upon the partmu_l.iar comt_met.ion of
the Acts that may be adopted [see paragraph 111(111) of] this report],
But cven if we take the view most untayourable to the duu-g,i'1 iter, it is not
enough to confine our altention to certain classes' of cases w 'ere her righty
have been injured ; it is also necessary to see ‘yhethe? there may not be
other ¢lasses of cases in which her rights have improv ed as the resuit of
the Acis ; and it is only upon balancing the losses and gains thut we can
come to sny conclusion as to the net result of the Acts. TFor 1h.g purpose
of such an analysis, we shall take .the case of Bengal, the Province from
which the remedial Bills have mainly emanated.

8. The only competing heirs that we need consider in this conneetion
are the deceased’s widow, his son, the son’s wife, and the daughter, lop
convenience, we shall designate the first three of these as A, B,and C. Let
us now investigate the position of the danghter as it was before the Aects
and as it is under the Acts, in egch of the following class%es_ of cases:
(1, when A alone is the other survivor, (2) when B alone is the «tlver
survivor, (3) when'C alone is the other survivor, (4) when 4 and B are
the other survivors, (3) when A and C are the other survivors, (6) when
I and C are the other survivors, and (7) wheun .4, B and C, besides the
daughter, all survive the deceased owner. These seven categories exhaust
alj the possibilities,

(1) Let us take the first ease first. When the widow alone survives

(hesides the daughter), the daughter’s position is in no way affected by
‘the Acts ; so that in this case, there is neither gain nor loss to the daughter,

(2) Similarly, when the son alone survives, there is neither gain nor
loss 10 the daughter : she was entirely excluded from inheritanee before
the Acts and ecntinues to be so excluded even now,

(3) When the daughter-in-law alone survives, the daughler's position
is prejudiced by the Acts if we adopt the second of the two possible eons-

tructious mentioned in paragraph 11 (iii) of this report. In this case,
therefore, there is loss to the daughier.

(4) When the survivors are the widow ang the sen, the daaghter
gains under the Acts ; for before the Acts, the son would have eomnpletely
and for c¢ver excluded the daughter, Even upon the death of the son,
the daughter would not have inherited, because in Bengal the sister is not
an heir to her brother. But under the Acts the widow gets a half-share
and upon her death, if the son has died in the meantime, the dauglter will

tuke the half-share as the next reversioner. This is, therefore, a case of
gain to {he daughter,

(5) ;f the survivors are the widow and the son’s widow, the
daughter’s position is prejudiced as compared with her pre-Act position,
because the introduction of the danghter-in-law may have the result of

delaying the reversion to a greater or less extent. This is, therefore, 8 case
of loss o the daughter, '

(6) Jf the survivors are the son aud his wife, the daughter’s position

is in vo way affected by the Acts : there is neither loss nor gain.
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(7) Finally, if the survivors are the widow, the son, and the son's
wife, the danghter stands to gain, because she has now a chance of suceced-
ing to u half-share upon their death (if the widow dies after the son),
whereas she had none before. To summarise, the position may be indicat-
ed as in the following table, where in the first column A4 stands for the
widow, B stands for the son, and C stands for the son’s wife ; and in the
second column, minus (—) stands for loss, plus (+4) stands for gain, and
zero (0) for neither loss nor gain,

Survivors of the deconsed | Whether daughter gains,
besides the daughter, or loses, or neithor,

0

0
AB +
AC —
BC 0
ABC +

29. It will be seen from the table that of the seven possible classes of
cases, in three the daughter’s position is not aifeeted at all by the Acls;
in two others she loses and in two others she gains. It is, therefore, diffi-
cult to say how far on balence any injustice has been done to her by the
Acts, The two Bills, one promoled by A. C, Datia and the other by
Mr. A. N, Chattopadhyaya and others, concern themselves with only one
of these seven classes of cases, the case, pamely, where the daughter-in-law
and ‘he daughter alone survive the deceased owner. It is undoubtedly irue
tliat in this type of case the daughter’s rights, on one interpreistion of the
Acts, Lhave been gravely prejudiced, for, whereas before the Acts were
passed, she would have excluded the daughter-in-law, she is now excluded
by her. But there is the importani consideration that even if the Acts
have weighted the scale too much in favour of the son’s widow, the father
can, more than restore the baiance by making a4 will in favour of the daughter,
After ail, how does the daughter come by her right to exclude the daughter-
in-law ? In the natural course of events, as will be explained innnediately,
she wonld not have had that right even under ordinary Ilindu law. TFor
if the daughter-in-law’s husband had died after his father-—which is the
normal course of events—the latter’s property would first have passed to
Ler husband and then to her, and she would in that case have excluded
the daughter. Merely because she has had the misfortune to lose her
husband earlier, should she lose her inheritance as well ¥ Widowhood is
one of the most terrible misfortunes that can befall a Hindu woman, for
which a precarious right of inheritance (precarious, beecause it ean be
defeated by a will), is hardly any compensation. A daughlcr, whether
married or still unmarried, has something to look forward to in life, while
4 widowed daughter-in-law has comparatively little. Even where the
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dauchter is herself a widow, she is not nogessarily worse off, for in that
case she too must be a widowed daughter-in-luw in another [awily, with
corresponding righis of inheritance. We would also sugpest thai un
wintarried daughter’s rights to mainienanee and marriage expenses are nog
yeully sllected by the Aects, for she ean enforce them against the property
in the hands of the widowed daughter-in-law. The Aets do not in terms
aficet the ordinary prineiple of Hindu law that every heir is legally bound
15 provide, out of the estate which descends to him or to her, maintenance
for all those whom the late proprietor was legally or motally bound tu
maintain,  Viewing the probiem in all its aspeels, we oursclves feel that
the injustice done to the daughter and other heirs by promoting the
widowed daughter-in-law over their heads is not of s3 clear or pressing a
characier as to need immediate relief and that it may well awail (ke general
review of the law of suceession which we have proposed. DBut we are
hound to state that the large majority of our correspondentis have advocat-
ed the immediate admission of the daughfer to an equal share with the
danghter-in-law where these aloue are the surviving heirs, In delerence
to their views and in compliance with our terms of reference we have,
therefove, ineluded a provision for this purpose in our draft of the elarify-
ing Bill (Appendix 1V}.*

S, We must now proreed to deal with what we consider to be ihe
most pressme problem that we have to solve, namely, that arising out of
the Federal Cowrt s deeision. Lot us not Le imisunderstooill.  To us at loeast
that deeision has come as e surnvise @ ideed, dhe Tast {hat the parent Aet
of 1937 could not apply to agriculfural land was poinded out as long avo
as January 1938 in the eolurans of the Hindw of Madras. Tt was reiterated
in February of the same year by another writer in the Hindustan Tunes,
Nevertheless when, in March and April 1938, the Legistature amended the
Act of 1937, it omitted to make any reference to this neeessary and inevit-
able limitation and continued {o refer fo * property 7’ in meneral, as if its
powers extended to all forms of property.  Our present problem has heen
created by this omission of the Lewislature and not by ihe Court (hat has
had tne diffieult tusk of interpreting the lezislation : the Cowrt’s ideeision
hag merely broucht the problem to the savrface, Taking the Aets at thetr
free value, a good manv persous have apparently advaneed monev to widows
or oiherwise dealt with them_ oven where the property acneerned was agri-
culiural land : what 1s to happen to these morteaves and other transfers 1
In a statement fo the Press the Advocate-General of a  certain Provinee
avers that *“ hundreds and thousands, of ecases of sueeession by Ilindu
womien have occurred and in innumerable cases, third persons have dealt
with those women as inheritors of their husbands’ or sons’ properties on
the footing that they arve owners thereof. thoueh ta the limited extent of
a widow's estate.””.  {(Hindustan Times, May 13, 1941.) It is said thay the
Federal Court’s decision will have the effeet of upsetting these eompleted
transactions and the suggestion has accordingly been inade that ibere
should be retrospective legislation eovering agricultural land. We have
had no time to ascertain the actual figures, but we assume ihat there have
been a good many eases of the kind. It may, of course, be said that these
third parties onght to have been more cirecumspeet than to assume that the
Acts applied to agricultural land as well as other property ; but we have
(o remember that even standard books on Hindu law made the same assumj-
tion, at least as to the operation of the Act of 1937, and that the ungualified

*Not printed.
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language of the Acts was misleading, On the other hand, it is also possible
that there have been some lmmnchonq between sons and third piarties in
respect of agricultural lands on the correct assumption that the sons had
full rights therem ; in such cases retrospective legislation curtailing those
rights would be unfair. The best course we can thmk of is to legislate with
retrospective effect but with a saving clause in respeet of the latier eclass
of transactions, We have attempted two draft Bills on these lines
[Appendix V-A and V-B (not printed)]. One of the drafts (Appeudix
V-A) is meant for the case where the Centre decides to leave the Acts of
1937 and 1938 unamended ; the other where the Centre deeides to amend
the Aets on the lines indieated in Appendix IV (not printed). Tt will be
noticed that the Bills seck to legislate in respect of agricultural land not
only for the past, but also for the future : legislation ays to the past is neces-
sary to cover the completed transactions already referved to, and lewislation
as to the future is necessary if womien are to have the full rights which the
Acts meant to eonfer on them and also if the rules of succession for all
{forms of property are to be the same as far as possible,

o1, Iow is this legislation to be enacted ¥ The Centre cannot nor-
mally legislate upon succession to agricultural 'and. The provisions of
Section 103 of the Government of In:dlia Act, 1935, which enable the Cenfral
Liegislature to legislate wilh respeet to matters in the Provineial Legistative
List upon resolutions by the Provineial Legislatures are not of much avail
in present circumstances, when the pormal Legislatures are not {unction.
ing in most of the Governors’ Provinees. It follows, therefore, ihat ihe
legislation proposed cann be enacted ouly by means of Governors’ Acts in
most, of the Provinees and by the Provincial Legisiatures in the rest.

32. We must now say a few words about each of the Bills referred to
us. The Bills promoted by Mr. A. €, Datta and by Mr. A, N.
Chattopadhyaya have already bheen dealt with ; they are mnainly coneerned
with the removal of the injustice done to the daughter and we have, ‘m
deference to the majority of opinions received by us, included a provision
for this purpose in our draft of the elarifying Bill [Appendix IV (not
printed)]. The other three Bills, one promoted by Dr. G. V. Deshmukh
and Mr, Kailash Bilarilal, the second promoted by Mr. N. V. Gadgil and
the third by Dr. G. V. Deshmukh, do not sugeest any doubt or obseurity
in the Aets of 1937 and 1938 ; nor do they seek to remove any injustice
dene by the Acts ; they soek rather o confer vertain new rights on women
either by giving them an absolute estate, instead of the usual limited estate,
or by giving retrospective etfect to the Aets in uuestion from 1935, The
majority of those who have answered our Questionnaire favour the idea
of an absolute estate and we have reason to believe (hat even conservative
opinion would not be oppesed to giving women an absolute estate in respect
of movables. There is a weighty body ‘of spinion among Indian seholars
that the doctrine of the IIindu Woman’s limited estate has no real founda-
fion in the Smritis and is unknown to ihe Mitakshara. One writer has
described it as the most prolifie souree of litization in our Courts ; another
calls it the greatest single obstacle to the emancipation of Ilindu women.
(See Dr. Mitter’s ‘* The position of Women in Hindu Law "’ pp. 525—534 ;
Sir M. Venkatasubba Rao in the Madras T.aw Jonrnal, 1941. Golden
Jubilee Number. pp. 40—43 ; and Golap Chandra Sarkar Sastri’s Hinda
Law, 1940, p. 564.) It is a matter for serious considevation how far a
doetrine of this kind should continue to find a place in Hindu Jaw, at any
rate in the Mitakshara jurisdietions. Before the Acts of 1937 and 1935,
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there ﬁﬁght have been some praetic_al justiﬁnnrlinn for it,.bocanse a widqw,
without any sons to advise her, might be casily dpped into partlng with
her inheritance. But under these Acts, she inherits a share even in the
presence of sons, and in parting with that share she can take the advice of
hier sons. However, our terms of reference do not permit us to suggest any
amendments for enlarging rights in the way contemplated in these Biils
nnd we need not therefore pursue the matter furtht?r.

23. We have next to advise upon two other Bills, one promoted_ by
Mr. Santanam and the other by Dr. Deshmnlkh., .Mr. Santanam’s 1-3111 18
mtended to rectify an alleged oversight in the Iindu law of Inheritance
(Amendment) Aect of 1929 and to g.ve rights o’f inheritance to five new
heirs, in preference to the sister and .the sistor’s son. One. immediate
objection to the Bill is that its cffect, in the Governors’ Provinees, would
e to introduce the new heirs only as regards property other than agricul.
tural land, unless these Provinces can be induced to enact parallel legisla-
iion regarding agricultural land. On the merits, it 1s true that the
opinions of a majority of our correspondents are in fuvo_ur of the postpone-
ment of the sister to the new heirs ; but the comparatively small number
of those who have answered this part of our Questionnaire suggests that
there is no strong current of opinion either way. In the eircumstances, we
do not think that the subject-matter of this Bill is of such urgency thst it
cunnot be put off until a general review of the whole law of suceession.
We, therefore, recommend that this Bil] should await the general review,

34. There remains Dr, Deshmukh’s Bill for granting separate resi-
dence and maintenance to a married t'voman in certain eircumstances. Most
of the circumstances specified in the Bill are such that even under the
existing law a married woman has this right. The one important case in
which she has no such right at present and in which the Bill seeks to give
ber the right is where her husband takes a second wife. The majority of
opinions received by us are in favour of making a second marriage null and
void if there is a valid marriage subsisting at the time : in other words, in
favour of nullifyving bigamouns marriages altogether. A certain number
of others do not wish to zo quite so far, and are content with the provision
made in the Bill that where the husband takes a second wife, his first wife
should have the right to separate residence and maintenance. A smaller
minority consider that bizamy should not only not be prohibited but that
the first wife should not have the right to separate maintenance. Except
perhaps a few. the advocates of the total abolition of polygamy would pro-
bably favour the provision in the Bill, if abolition is not immediately
practicable. In aceordance, however, with our bias against piecemeal
legislation. we think that this Bill also, with all the issues which it raises
(see Part II of our Questionnaire), should await the general review of the
law of marriage which we have proposed as part of the process of codifica-
tion. We cannot forget that a small reform is often the enemy of a great
one. It alleviates the symptoms and thus lulls the patient into the belief
that his disease has been cured. The granting of separate maintenance to
a superseded wife is a small reform compared with the restoration of
monogamy as a rule of Hindu law. in eonformity with Manu’s ideal of
““ mutual fidelity until death.”’”. We say restoration advisedly, for we
believe that according to early Hindu law. monogamy was the approved
rule and polvgamy an exception requiring legal justification. There is no
reason why the Statute-Book should not reflect, as far as possible, the
highest ideals of the race.
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35. We shall now summarise briefly our report. We first point out
in as much detail as is worthwhile, the defects in the Acts of 1937 and
1938, We then state our opinion_that the only satisfactory solution is to
avoid piecemeal legislation and to take up as early as possible the codifica-
tion of Hindu law beginning with the law of succession, followed by the
jaw of marriage. We next discuss what should be done with these two
Acts pending codification. We find that there can be no question of repeal-
ing them, If they are not repealed, they will either have to .be amended
or left unamended. In our view, amendment will mean raising immedi-
utely all the controversies latent in the Aects, and is, therefore, inadvisable -
in present circumstances. We prefer that all energies should be bent upon
the execution of the general projeet of ecodification. This larger plan
offers more time and opportunity for examination and reconciliation of
cunflicting views, besides avoiding the risks of piecemeal legislation. 1,
however, it is considered that the Acts ought not to be left unamended even
for the time being, we give the rough draft of an amending Bill
(Appenchx IV).* Whether the Acts are amended or left unamended, it
is necessary to persuade the Governors’ Provinces to enaet parallel legis-
lation for agricultural land with retrospective effect, This is necessary—

(a) in order to give widows the full measure of the benefit which
the framers of the Acts contemplated ;
(b) to avoid a multiplicity of rules of suecession ; and, most of all,
(e) to protect transactions already entered into on the faith of the
Acts. .
We give in Appendix V,* the rouch draft of a Bill for Governors’ I’ro-
viuees (1) in case the Centre leaves the Acts unamended, and.(2) in case
the Centre amends the Aecis. As regards the various Bills referved
to us, our own feeling is that they may well await.the codification that we
have suggested. '

36. The recommendation whieh we should like to stress most strongly
is that relating to the preparation, in gradual stages, of & complete code of
IHindu law beginning, as we have said, with the law of succession, to be
followed by the Jaw of marriage and in due course by the other topies of
IIindu law. 1t is true that even these large groups are to some extent inter-
connected ; but it will be easier for the draftsman to see what he is doing
it he deals, for example, with the who'e law of succession than with
isolated rules relating to the property rights of widows, This plan would
ulso offer a better chance of agreed solutions on disputed points, for the
larger the field, the more room there is for compromise. The aim should
be, as far as possible, to arrive at agreed solutions and to avoid anything
likely to arouse acrimomnious controversy. This need not mean any real
slowing down of the pace of reform ; for true reform proceeds by persua-
sion rather than coercion. Our own exnerience leads us to believe that a
substantial measure of agreement will be possible, provided reformer and
eonservative resolve to appeal to the best in each other, After all, no one,
however conservative his instinets, can fail to be moved by a real human
problem. A number of persons Lave written to us giving details of actual
cases and asking us what we mean to do about them. There is the case of
the girl married to a semi-lunatic. of course without her consent and with-
out any hope of freedom : the writer gives full details and eoncludes with
the appeal, ‘‘ Gentlemen, you can make any use of this unhappy case ; but
please sees that the law is amended, if not for her, at least for others.”’-

*Net printed.
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Then there is the case of the widowed daughtel'*-m-tllmvfwhom a well-to-do
father-in-law has kicked out of his house—apparently for no other reason
than that her husband is dead—and who Ino?" *‘SI:S %lsr;;hettl]xer she should
apply to Government for 111a111te11;_111§:?. ‘ tlls no -e“OTlY lml: ean the
Acts of 1937 and 1038 prant no relief In such a tase. | ACY unly grant he
certain preearious rights of 111_her1ta_ncg_ after the ji‘l-tlleilzl.ll-.li-“v § death,
but nothing in his lize-time ; his obllgalmn to lllalllltclll} ‘1u .5111! remains 3
woral obligat:on only. Then there is the problem of the moden} youug
man, who has been married at an early age and who, "_‘Vftel' years of educa.
tion. finds that the mirl to whom he has been mar?wd 18 no real 2ompanion
to Lim and therefore takes an educated woman for a second wife.  Whyt
is to happen to the first one 7  Apparently, the number of such eases js
rapidly growing. How are all these evils to be prevented or cured We
cannot believe that it eomerete insianees such as these are proved in sufficient
number, even the most conservative ITindn will _1'cfllse his assent to an
adequate amendment of the law. We may mention here, as a sign of the
times. that very recenily we reeceived mnswers to the Second Part of sur
Quest‘.iunnaire from an orthodox Association which, although it is not pre.
paved to go so far as to make bigamous marriages 111\’:_1!1(1. recommends
that ¢ suitable changes in the Civil Procedure Code, Criminal Procedure
Code, and the Specific Relief Aet, regarding grant of injunctions pre.
venling a hushand from marrying another wife, ete,, should be effected.”.
We cannot therefore believe that even conservative opinion will be entirely
nuresponsive. . '

37. Nor, on the other band, 2an we believe that the 1{houghtful
reformer will wish to lay violent hands on the ancient structure »f Hinda
Jaw except for proved necessity. It is a spacious structure, with many
Schools ; and by a judicious selection and combination of the best elements
in cach, he should be able to evolve a system which, while retaining the
distinetive character of Ilindu law, will satisfy the needs of any progressive
tociety,

38, Tt is a Code of this kind that we contemiplate : a Code which shall
hase its law of suceession on the ideas of Jaimini rather than of Baudhayana
and its law of marriage on the best parts of the Code of Manu rather than
those which fall short of the best ; a Code which shall recognize that men
and women are erual in statns with appropriate oblizations as well as
righis ; a Code which, generally speaking, shall be a blend of the finest
elements in the various Schools of Hindu Law ; a Code, finally, which shall
be simple in its language, canable of being translated into the vernaeculars
and made accessible to all. Such a Code will doubtless take time and many
minds will have to collaborate in its preparation. But there must be
many competent men and women in India who would be glad to assist

" in the execution of so majestic a task affecting the personal law of nearly
twe hundred million people. '

B. N. RAT,
Chairman,
DWARKANATH MITTER, )
d. R. GHARPURE. S MUembers.
V. V. JOSHL J

SiMLa,
June 19, 1941,
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+ APPENDIX 1, ’

In 7uE FEDERAL COURT.
No. 1 of 1041,

In the Matter of the Hindu Women’s Rights to Property Aet, 1937 (Central
Act XVIIL of 1937) and the Hindu Womeu’s Rights to Pxoperuy (Awendment)
Aect, 1938 (Central Act XI of 1938), .

and |

Tn the Matter of a Special Reference under Seetion 213 of the Government of
India Act, 1935.
. OriNiow,

Guyer, €. J—This is & Special Reference which His Excelleney the
Governor-General has been pleased to muke to the Ceurt under s. 213 of the
Constitution Aect. The questions referred are i —

(1) Does either the Hindu Women’s Rights to DProperty Aet, 1937
(Central Act XVIII of 1937), which was passed by the Legislalive
Assembly on Febrnary 4, 1937, and by the Council of itale on
April 6, 1937, and which received the Governor-General’s assent on
April 14, 1937,

or
the Hindu Women's Rights to Property (Amendment) Aet, 1938
(Central Aet XI of 1038), which was passed in all its stages after
April 1, 1937,

operate to regulate
{a) succession to oagriculfural land ?

(b) devolution by survivorship of property other than agricultural
land ?

(2) Is the subject of devolution by survivorship of property other than
agricultural land included in any of the entries in the three Legisin-
tive Lists in the Seventh Schedule to the Government of India Act,
1035 ¢

There being no " opposite party” properly so-called to this Roferonco, it
was not considered neeess: ary or useful to serve any parties with notice of the
Reference. But, as the Court desired to hear the varions possible viewpoints
presented and argumed, it suggested to the Advocate-General of India the desir-
ahility of inviting brief statements from the Advocates-General of the I'rovinces,
coptaining the point of view that each of them wished to present and arguments
in swpport thereof. The Advoeate-General of India has filed a statement on
behalf of the Government of India and he has also placed on the file stafements
vom the Advocates-Geneval of seven of the Provinees. As the Cowrt furlher
intimated that besides hearing the Advocate-General of Tndia it would be prepared
to hear fwo more counsel, the Advocates-General of Madras and the United
Provinces appeared and took part in the argumenf, The Court is indebted to
all the learned counsel for the assistance which they have afforded it.

The doubts which have led to the Reference arise from the faet that the
B:ll which became the Ilindu Women's Rights to Property Aet, 1937 (Act
X VIIT of 1937), which for eonvenience is hereafter referred to as Act No, XVIIJ,
was passed by the Legislative Assembly of the Indian Legislature on the 4th of
Fehruary 1937, that is, before Part T1I'of the Conqtltuhon Act came into opera-.
tion and at a time when the powers of the Legislature were plenavy, hut was
passed hy the Council of State only on the 6ih of April 1937, that is, after Part I1I
had eome into operation, and reeeived the Governor-General’s assent only on the
13th of April, 1937. After the 1st April, 1937, the Central Legislature was
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precluded from dealing with the subjeets ennmerated in List IT of the Seventh
Schedule to the Constitubion Act, so fur as the Guvemors’ Provinces werc vyy-
«cerned,  Laws with respect to the * devolution of agricultural Jand ™ conid be
.«cnacted onty hy the Lrovineial Legislatures (entry No. 21 of List I1),.and * wills,
intestacy and suecession, save as regards agricultural land ” appeared as entry
.No. 7 of List:1II, the Concurrent List. Act No. XVI1II, read with the amending
.Avt of 1938, endeavoured to improve the position of Hindu widows in two classcs
-of ease : (a) where hy the operation of the, prineiple of survivorship the widow
as cxeluded {rom enjoyment of the share of her husband in property which he
lield jointly with other copaveeners ; und {b) where, even apart from the xule of
-survivorship, the widow 1s excluded {romn claiming any share in her hushaud’s
-estate by reason of the existence of sons, grandsons or great grandsons of the
deceased who under the law take in preference to the widow. Provision is also
wnade for securing,& share to & widow even in eases where her busband had pre-
deceased the last male owner [8. 3 (1), first proviso]. The Aet purports to deal
fn quite ganesal terms with * property” or “separate properly” ; it does not
distinguish betwecn agrioultural land nnd other property and is therefore not
limited in terms to the latter. It may be mentioned that some aspects of the
questions now referred have -already been discussed in one or two cases (see, for
Instance, Janak Dulari v, Sr Gopal, 1939, I. L. R. All, 912) on the assumption
that the Bill had been passed even by the Council of State before the new Consti-
tation came into force, From the dates given in the present Reference it will be
scen that this assumption is not correet. It may bhe added that the validity and
operation of the amending Act of 1938 (Act No. XI of 1938) eall for no separate
diseussion, since it does not enact any independent provisions, but mercly mukes
some amendments in the Act of the previous year.

~Of the questions referred, Question (2) will in effect he answered by the views
to be expressed in the course of the discussion of Question (1) ; and it is
1herefore not separately considered. In the statements filed before the hearinge

aud in the course of the arguments, the following contentions were raised with
respeet to Question (1) —

(i) That Act No. XVIII was never properly passed at all, in view of®

the staze at which it was taken up and dealt with by the Council
of State and the Governor-Gencral.

{ii) That the Aect was in any view ultra ovires the Indian Legislature, so
far as its operation might affet agrieultural land in the Gov-
emors’ Provinees.

{iil) That if the Act should he held to he only in part ultra wvires, it
wounld not on the authorities be permissible to sever the good iron
the bad, so as to allow if at any rate to operate in respect of pro-
perty other than agrieultural land in the, Governors’' Provinecs.

(iv) That even if it were permissible to uphold the Aet to a hmiied
extent, the provision in s. 3 (2) relating to the inferest of tis
deceased in ITindu joint family property would he nltra wvires the
Indian Legislature, on the ground that the mention of ¢‘suecession ”
in entry No. 7 of List III of the Seventh Schedule does not inelude
ar authorize legislation in respeet of the benefit which acernes to the

members of a Mitakshara joint Hindu family under the rule of
survivorship.

In addition to the constitutional points above summarized, a suggestion was
made on the construetion of the Act that it does not provide for the devolulion
of any property by survivorship nor confer on the widow a right by survivorsbip,
thouch it gives her the same interest in the joint property as her deceased hushaud
had. This does not seem to be tenahle. It is trne that s. 3 of the Act does not use
the word “ survivorship ”, and it mav be that the widow taking a share under the
Act does not become & coparcener with the other sharers ; but there ean be no deubt
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that in fhe eases in which it gives to the widow of a deeensed eoparcener a right to
a share in the joint properly which she did not possess under the pre-existing law,
it inkes away to that extent the benefit of the rule of survivorship which would
have acerued to the remaining coparcencrs. The Reference must therefore he
dealt with on the footing that so far as its effcet goes, the Act docs jegislate * with
respect to ” the law of survivorship. It enn make no dilfercnee for this purpose
whether the measure confers on one person a benefit by way of survivorship or
takes awny from another the benefit of survivorship.

On the flrst contention, the Court is satisfied that no objection can be taken
to ihe validity of the Aet, on the ground only that it was,introduced into the Legis-
lature and passed by the Legislative Assembly before Part III of the Constitution
Act came into force. Part-XIII of the Constitution Act contains eertain provisions
entitled “ Transitional Provisions”, which are to apply “ with respeet to the
period elapsing between the commencement of Part I1I of this Act and the esiah-
lishment jof the Federation’’. It is then cnacted by s. 317 that the provisions of
the Government of India Aet, 1919, set out (with certain amendments conse-
quential on the provisions of the Consfitntion Aect) in the Ninth Schedule, ure to
continue to have effect, that is, during the transitionazl period, notwithstanding tha
repeal of the earlier Act by the Constilution Act. Among the provisions thuy
eontinued are the provisions of the earlier Act relating to the Indian Legislature ;
and it is elear that the Indian Legislature which was in existence immediately before
the coming into force of Part III of the Aet was eontinued in existence aftor that
date, and was in all respécts the same Legislature, though its legislative powers
were no longer as extensive as they had previously been.

One of the provisions ineluded in the Ninth Schedule is that & Bill shail not
be deemed to have been passed by the [ndian Legislature unless it has been agreed
to by both Chambers either without amendment or with suchi amendments ony as
may be agreed to by both Chambers, 1t is common ground that the Hindn
Women's Rights to Property Bill was agreed to without amendment by both
Chambers of the Indian Legislature, and as soon as it reccived the Governor-
(ieneral's assent, it became an Aet [Ninth Schedule, para. 68 (2)]. Not until

*then had this or any other Court jurisdiction to determine whether it was a valid
piece of legislation or not. It may sometimes beecome necessary for a Court tn
inguire into the proceedings of a Legislature, for the purpose of determining
whether an Act was or was not validly passed ; for example, whether it was in
faet passed, as in the case of the Indian Lemislature the law requires, by both
Chambers of the Legislature before it received the QGovernoriGeneral’s assent.
But it does not appear to the Court that the form, eontent or subject-matter of a
Bill at the timne of its introduction into, or of its consideration by, either Chamber
of the Lepislature is a matter with which a Court of law is concerned. The
guestion whetlier either Chumber has the right to diseuss & Bill laid before it is o
domestie maller regulated by the rules of the Chamber, as interpreted by its
Speaker, and is not a matter with which a Court ean interfere, or indeed on
which it is entitled to express any opinion. It is not to be_supposed that a
legislative body will waste its tmme hy discussing a Bill which, even if it
“yoeeives the Governor-General's asseni, would obviously be bevond the
competence of the Legislature to ennct ; but if it chooses to do so, that i3 ils
own affair, and the only function of & Court is to pronounee upon the
Eill after it has become an Aet.

Tn the opinion of this Court therefore it is immateria] that the powers of
the Lecislature changed during the passage of the Bill from the Legislative
Amsembly to the Council of State. The only date with which the Court is eon-
cerned is April 14th, 1937, the date on which the Governor-General’s assent waa
given ; and the question whether the Aet was or was not within the compelrneo
of the Legistature must be determined with reference to that date and to none
oiher.
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i i to consider the second and t-hi}-d confentions together, 2iz,
Ith lsAcc(;n“’glslc{::yond the competenee of :the Indian Leg:slatu're, so far as ltg
thal the 1o it vicultural land in the Governors’ Provinces ; and {hat,
operation might affect agricuitural ld e e Loislature, its provi.
if it were heid to be in part beyond the competence of the Legisature, ther (I
i ore not severable, so that it could not even affect property other than
Sl,tm's. Rel-?ll lund. No ({oubt if the Aet does affect agricultural land in {he
!énul;l,zi?[,;}s' Pl‘OVi;ICCS, it was beyond the competence of the nglslatu_re to enaet
it + and whether or not it does so wmust depend upon {the meaning }vhlch is to l_ve
gi\"on {o the word “property’’ in the A.ct. If that \\_'01'd negessarily and lmevit.
ably comprises all forms of property, 111cl_udmg- agricultural land, .then clearny
the Aet went beyond the pewers of the Legistature ; but when & _Legmluiure with
Jimited and restricted powers mules use of a word of such wide and gcnfral
import, the presumption must surely be that it is using 1t with referenee lo that
kind of property with respeet to whieh it is competent to legislate an‘d {o no
other. The question is thus one of construction, and unle_ss the Act is to Le
voearded as wholly meaningless and inefiective, the Court is bound to comstrue
ihe word “ property ” as referring only to those forms of property with respeei
to which the Legislature which enacted the Act was competent to legislate ; that
is to say, property other than agricultural land. On this view of the matler,
the so-cal'ed question of severability, on which a number of Dominion decisions,
as well as deeisions of the Judieial Commifitee, were ecited in the eourse of lhe
_urgument does not arise. The Court does not seek fo divide the Aet into {wo
Parts, wiz., the part which the Legislature was competent, and the part which it
was ineompetent, to enact. It holds that, on the true construction of the Aect

and especially of the word “ property ” as used in it, no part of the Act was beyoud
1he Legislature’s powers.

There is a general presumption that a Legislature does not intend fo exceed
its jurisdiction : Maxwell on the Interpretation of Statutes (8th Ed.) 126 ; aund
there is ample authority for the proposition that general words in a statute ate to
be construed with reference to the powers of the Legislature which enaeis it,
1t seems to me ” said Lord Esher M. R, in Colguhoun . Heddon, 1890, 25 Q. B. D.
129, at p. 134, “ that, untess Parliainent expressly declares otherwise, in which case,
even if it should go bevond ifs own rights as regards the comity of nations,
the Courts of this eountry must obey the enactment, the proper construetion to
be put on general words nsed in an English Act of Parliament is, that Parlia-
ment was dealing only with such persons or things as are within the genoral
words and also within its proper jurisdiction, and that we ought to assume that
Parliament (unless it expressly deelares otherwise), when it uses general worils,
is ouly dealing with persons or things over which it has proper jurisdietion ”.
Wiere the expression “ personal estate” oecurred in a Victorian statute imposiug
dutics on the estates of deceased persons, it was held by the Judicial Commiltee
that it must be construed as referring only to such personal estate as the colouisl
grant of probate conferred jurisdietion on the personal representatives to
admnister, whatever the donicile of the testator mizht he, that is to say, personal
estate situate within the Colony, in respect of which alone the Supreme Court of
Vicforia had power to grant probate : ¢“ Their Lordships thought that in imposing
a duty of this nature the Victorian Legislature also was contemplating the pro-
perty whieh was under its own hand, and did not intend to levy a tax in respeci
of property beyond its jurisdiction. And they held that the general expressions
which import the eontrary onght to reccive the qualification for which the
appellant contends, and that the statement of personal property to be made by

the executor under s. 7 (2) of the Act should be confined to that property which
ﬂ'.l(" probate enohles him {o administer” ; Rlackwood v. The Queen, 1882, 8 App.
(-?as. 82, at p. 98. In the well known case of Macleod v. Attorney-General for
New South Wales, _]891, A. C. 455, the Teeislature of New South Wales had
enacted a law providing that “whosoever heing married m
during the life of -1he former In

arries another person
takes place, shall he liable to

whand or wife, wheresoever sneh seeond marringe
penal servitude for seven years™. The appellant,
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who had during the lifctime of his wife married another woman in the Uniled
States of America and had in a New South Wales Court been convicied of
bigamy under the provisions of this law, contended that the Court had had no
jurisdietion to try him fox the alleged oifence, since the Act under which he was
tried, aceording io its true construction, was limited to offences committed within
the jurisdiction of the loeal Legislature by persons subject at the time of the
.offence to its jurisdietion ; and that upon any other construction the Aet would
be ultrg vires. Lord Halsbury, delivering the Judgment of the Judicial Com-
‘mittee, observed that if Their Lordships construcd the statute as it stood and
upon the bare words, any person, married to any other person, who married a
gecond time anywhere in the habitable globe, was amenable to the eriminal juris-
diction of New Soulth Wales, if he could be eaught in that Colony. * That scens
tu Their Lordships”, he continued, “to be an impossible construetion of the
stututes ; the Colony ean lhave no sueh jurisdiction, and Their Lordships do nub
desire to attribute to the Colonlal Legislature an effort to enlarge their jurisdiciion
to such an extent as would be inconsistent with the powers comunitted to a Colony,
and indeed inconsistent with the most familiar principles of international law.
1i, therefore, becomes neeessary to search for limitations, to see what would be the
reasonable limitation to apply to words so general ; and Their Lordships take it
thal the words “ whosoever being married ” mean “ whosoever being marriea,
and who is amenable, at the time of the oflence eommitted, to the jurisdiction of
the Colony of New South Wales”. And again in a later passage : “ It appears
to Their Lordships that the effect of giving the wider interpretation to this statute
necessary to sustain this indictiment wounld be to comprehend a great deal moie
than Her Majesty’s subjects ; more than any persons who may be within the
jurisdiction of the Colony by any means whatsoever ; and that, therefore, if that
construetion were given {o the statute, it would follow as a necessary result that
the statute was wlira vires of the Colonial Legis'ature to pass. Therr Lordships
ave far from suggesting that the Legislature of the Colony did mean to give to
finemselves so wide a jurisdiction. The more reasonable theory to adopt is tLut
‘the language was used, subject to the well-known and well-considered limitation,
{hat they were only legislating for those who were actually within their jurisdie-
{ivn, and within the Iimits of the Colony”. The principle is the same for all law-
making bodies with limited powers ; “ Now it is true that a by-law must be, as a
general rule, eonsistent with the principles of the common law : that if it violaies
tihose principles it is bad ; and it follows that if it is capable of two construetions,
one of which would make it bad and the other good, we mustiadopt that construe-
tion which will make it consonant with the principles of the common law” :
Collman v, Mils, 1897, 1 Q. B. 396, at p. 399. In I¥Emden v. Pedder, 1004,
1 C_L. R. 91, the High Court of Australia held that they would not be justificd in
ussuming that a State Parliament intended general words in an enactmeunt to
have an application which wounld confliet with the constitution of the Common-
wea'th : “It is in our opinion a sound prineciple of construction that Acts of a
sovereign legislature, and indeed of subordinate legislatures such as municipal
anthority, should, if possible, receive such an interpretation as will make themn
vperative and not inoperative...... It is a settled rule in the interpretation of
stalutes that wider or more restricted sense aceording to the general scope and
object of the enactment'” (at pp. 119, 120).

There is this also to be said. The underlying purpose of Aet No. XVIII s
plainly stated in its preamble : ® Whereas it is expedient to amend the Hinda
Law to give better rights to women in respeet of property”. It is therefore a
. remedial Aect seeking to remove or to mitigate what the Legislature presumably

regarded as a mischief ; and as such it ought to receive a beneficial interpreta-
tion : “If the enactment be manifestly intended to be remedial, it must be so
construed as to give the most eomplete remedy which the phraseslogy will permii *.
Gover's Case, 1875, 1 Ch. D. 182 at p. 198. It may well be that the Indian Legisla-
ture, if it had heen able to pass the Aet while it still possessed plenary powers,
would have desived phat the *‘Dbetter rights” which it sought to give te Ilindu
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women should extend to agricultural land as well as to other property ; bui it
cannot be supposed that when, after restriction of its powers, it passed'an Aqt
with the above preamble, it did not intend to make'the enactment as 'el'ffectwe as it
was within its power to make it. 1t was c_ontended b_efore the Cou}'t that_ the
passing of the Act with a restricted elfect might result in some cases In a widow
Leing deprived of advantages which she possessed under the pre-existing law.
The examples adduced by the Advocate-General of India were by no means
conclusive, and it should not be assumed that the Court accepts the contentivn ;
but even if it were true that an Act intended to be remedial, though possibly
limited in seope, was found in a small minority of cases to prejudice rather
than to benefit those_whom it was intended to help, this would be no reason why
the Court should not adopt the construction which is on the whole best calculated
{o give effect to the manifest intention of the Legislature.

The Court has already pointed out that the question is one of the con-
struction of the Act, that is to say, of ascertaining its true meaning, and
that the construction which has commended itself to the Court leaves no
room for the application of the prineiple of non-severability of subject-
matter. It should not, however, be thought that the Court has overlooked
cases cited to it in which the same words have been applied in an Act to u
numher of purposes, some within and some without the power of the Legis-
lature, and the whole Act has been held to be bad. If the restriction of
the general words to purposes within the power of the Legislature would
be to leave an Act with nothing or next to nothibg in it, or an Aect different
in kind, and not merely in degree, from an Aet in which the general wurds
were given the wider meaning, then it is plain that the Aect as a whole
must be held invalid, because in such eircumstances it is impossible to
assert with any confidence that the Legislature intended the general words
which it has used to be construed only in the narrower sense; Owners of
S8, Kalibia ». Wilson, 1910, 11 C, L. R. 689 ; Vacuum Oil Company, Lid.
v, State of Queensland (2) 1934, 51 C. L. R. 677 ; R. v. Commonwealth Court of
Conciliation and Arbitration, 1910, 11 C_ L. R. 1 ; Britesh Imperial Oil Co., Lid. v.
FPederal Commissioner of Taxation, 1925, 35 C. I. R. 422. If the Act is to be
upheld, it must remain, even when a narrower meaning is given to the gencral
words, “ an Act which is complete, intelligible, and valid and which can be executed
by itself’’ ; Wynes : Legislative and Executive Powers in Australia 51, citing
I'resser v. Hlinofs, (1886) 116 U. 8. 252.. These words appear to the Court apt
to describe Act No. XVIII, if construed as the Court has thonght right to construe
it, that is to say, even when a narrower meaning is given to the general words
which the Legisiature has used.

It remains to deal with the fourth contention, that is, with regard to the
import of the term * suecession” in entry No. 7 of List II1 and of the word
“ devolution” in entry No. 21 of List II. The question raised is whether thess
words which prima facie imply the passing of an interest from one person to
anolhker ean include the change which takes place under the Mitakshara law n ths
extent of the interest possessed by the male membhers of a joint Hindu family
i the joint property when one of these members dies. Borrowing a term from
the English law, this change has heen deseribed as the operation of the principle
of survivorship. But the note of eaution sonnded by Lord Dunedin in Baijnuath
Prusad Singh v. Tej Bali Singh (1921) I. L. R. 48 All. 228 as to the use of the
terms “ eoparecenery” and “ coparceners” in relation to & Mitakshara joint family
is equally applicable to the use of the terms “ joint-tenaney ® and survivorship *’ 3
for the incidents associated with joint ownership under the Mitakshara law are
not identical' with those known to the English law of joint-tenancy. There is,
however, this degree of resemblance between the jus accrescendi and the effect of
the death of one of the owners of joint family property under the Mitakshara law,
that in a sense there is only an extinction of the deceased person’s interest, and
ihe shares of the saurvivors,—whose pre-existing interest extended over the whyla
property,—are inereased only because of the diminntion in the number of sharcrs.
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The argument therefove is that words like “ devolution” and ¢ suceession” eannot
. pe held to nelude cascs where the deecased person’s interest does not pass to
another but is merely extinguished or lapses. There nre at least two answers to
this argument.

Whatever may be the position under the English law, the theory of extinciion
does 1oL exaetly cescribe the position which arises on the death of a member of a
Mitnkshara joint famiiy. The result of a long course of decisions is that ceriiin
legul acts continue to operate on the interest of the deceased member even wlen
what 1§ ordinarily spoken of as the rule of survivorship is taking effect, Whus, if
« creditor obtains a deerce against a member of a joint family and during the
latter's lifetime attaches his undivided interest in the family property, the creditor
will be entitied to proceed against that interest to the extent necessary for the
sutisfaction of his elaiin even afler the property has survived to the other mems-
bers by reason of the death of the judgment-debtor. In some of the Provinces
there ‘have also been decisions recognizing a right of voluntary aliensation in euch
Jjomt owner, in respeet of his undivided share. when the alienation is for value ;
and, it in this part of the country a member ereates a mortgage over his un-
divided shave, such mortgage has been held to be operative even after the death
of the mortgagor. According to several decisions of the Madras High Court,
the alienation by a member of his undivided share does not disrupt the joint,
stutus and yet the rights of the purchaser bave been held not to be defeated Ly

“ihe death of the alienor, though no suit for partition be instituted during his life-
time, Results of this kind are wholly inconsistent with the theory of extinelion
or lapse, and even more so when the deceased happens to be the father of the
gurvivors. It was recognized as early as Nawomi Babuasin v, Modhun Mohun,
(1886), L. L.:R. 13-Cal. 21 that the applieation of the theory of the son’s * pious
obligation’! to pay the father's debts has practically resulted in the pro tanto
extinetion of the son’s independent rights in the family property ; and section 53
of the Civil Proecedure Cude provided that to the extent to which joinb Family
property remained liable for the father's personai debts even after his death,
it ** shall be deemed to be property which has eome to the hands of the sou aas
lus legal vepresentative 7,

it is equally important to remember that neither in their ordinary gram-
matical significence nor by & long continued use in a technical sense have Lhe
words “ devoiution ” and * suceession ” acquired a connotation that would precluda
their applieation to deseribe the operation of the rule of survivorship as above
explained. Eminent text-writers and Judges have used one or the other of these
terms to include the aceession.of right which takes place on the death of onc of
the members of a Mitakshara joint family. Many enactments of Parliament and
of the Indian Legisiature have used the words * inheritance ¥ and * suceessivn ”
in juxtaposition, justifying the inference that succession is either another eategury
from or a wider category than *“inheritance” ({(see some of these enactments
relerred to in Ilbert’s Govermment of India, Chapter IV, and in Mulla’s Hindu
Law, p. 4}. If in these enactments “ suceession” should be held not to include
the principle of survivership, it would be difficult to say what else that word is
meant to vefer to and in any other view the continued administration of that part
of the Hindu Law by the British Indian Courts could not have been provided fov,
because there are no other appropriate words in those provisions. Such being tha
position as to the meaning of the words, it is permissible to add that it is difficalt
to conecive of any reason why in framing Lists 1T and III Parliament should huve
thought fit to take away the law of survivorship from the jurisdiction of tiwe
Indian Legislatures, and there is no justification for attributing oversight either,
" when, as above explained, the language employed may properly be held to com-
prehend the law of survivorship as well.

A line of cases in the High Courts dispensing with the production of a sucees-
sion certificate when title to a “debt” is claimed by survivorship may seem to
support the restricted interpretation of the word “suecession”’ (ef. I L, k. 62
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Cal, at p. 16). But taking this class of decisions as a whole they must be under.
slood to rest not so much on the econnotation of the word * succession” as on the
meaning of the expression ‘‘eflects of the deceased person " upd on the Teuson
of the rule relating to the production of a succession eertificate in support ol the
claim 'to & © debt” prima facie due to & deceased person.  (See I L. R, 44 Mud,
4494.) In any cvent, the two cnactnents not buing in pari matoria, such observy-
tions as may be found in these cases in support of the limited interpretation of
the word * succession ” eanzot he held to be sullicient to override the eumulutive
viieet of the considerations referred to above.

In one or two instances, emincnt writers have cmployed lauguage suggesting
that * devolution ¥ may comprchend eases of survivorship but not the word
“ succession ” (see Mayue's IHindu Law, para, 270), but it is dilicult to find uuy
hasis for this distinetion. * Devolution ” may be wider in seope than ¢ suceession
in the sense that the former is not resirieted to thoe result of a “death” (see V.22,
r. 10, C. P. C.), but that is immaterinl for the present purpose ; and, as.alrcly
slated, eminent Judges have used both the terms in a sense that will include tho
vperation of the principle of survivorship.

The Court is therefore of opinion that the answers to the questions eompri=cd
in the Speeial Reference are as follows :—

(1) The Ilindu Women’s Rights to Property Aet, 1937, and the Ilinda
Women’s Rights to Property (Amendment) Act, 1038,—
v (a) do not operate to regumlate succession to agrieultural land in e
L Governors' Provinees ; and -
(b) do operate to repulate devolution by survivorship of properiy otler
. than agrieultural land.

(2) The subject of devolution by survivorship of property other than ll;,'l‘i;
Enlturul land is included in entry No, 7 of List 1il, the Concurrent
ist.

The Court will report to His Lxcelleney necordingly.
MAURICE GWYER, C. J.
S. VARADIIACHARIAR, J.
JOHN BEAUMONT, J,
Ihe 22nd April 1941,
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APPENDIX IL.

QuesrrowName 1ssurp py Tue Hinou Law Comarrem.

The plan of this questionnaire is first of all Lo explaiu how each question. arises:
and then to state the question, It is hoped that this will faeilitate the task of those
who have to answer it. The questionnaire will be divided into parts, cach part
eovering, as fur as possible, separate groups of Acts or Bills, The flrst group
whieh he Committee have to examine eomprises the Hindu Women's Rights to
Property Act, 1937 {Act XVIIL of 1037), us. smended by Act XI of 1038, amdl
the f.'ollowmg conneeted Bills—

(i) The Hindu Women’s Rights to Property (Amendment) Bill promoted
by Mr. Akhil Chandra Datts,

(ii) The Hindu Women’s Rights to Property (Amendment) Bill promoted
by Mr. A. N, Chattopadiyrrn and others,

¢iii) The IHindn Wumen's Rights to Property (Amendment) Bill promoted
by Dr. . V, Deshmukh and Mr, Kailash Bibarilal,.

{iv) The IIindu Women's Property Bill promoied Ly Mr, N. V., Gadgil,.
and

(v) The Hindu Women's Estite Bill promoted by Dvr, G. V. Deshmukh,.
The following questions, whieh arise out of the glove Acts and Bills, aceord-
ingly form Part I of the questionnaire.

PART 1. . -
Question 1.

A. This question #elates to certain constitutional difficultics that stand in the
way of immediate legislation. Under the present distribution of powers belween.
the Central end the Provineial Lepislatures the Centre ean legislate with respeet to
suceession to property other than ngncu]tm'-ll land, ut net with respeet to success
sion to agrieultural land. The result is that untik Central legislation is supple-
mented by Provineial legixlation there will be one law of snecession in regard to
apricnltural land and another in regard to property other than agrienltnral land.
Most of the Provinees ave now wntlmut their normal Legislalures, so that Provineial
legislation on the subjeet can havidly be expeeted under present conditions. In ihese:
eircumstances, there appear to be twe possible alternatives 1—

(1) The Ceutre should legislate (with respeet to property other than agri-
cultural land) at onee hut the legislation should not eome into foree
until some futnre date dependent, in each Provinee, on the date of the
necessary supplementary Provineial legislation,

(2) The Centre should legislate (with respeet to property other than aprienl-
tural land) at ance and bring the low into foree at once throughout
British Indin, leaving it to the Provinees to do whatever they think
fit with respeet to agricultmral land.

The advaninge of the flrst allernative is that the law will not he effectively
nltured until the alteration ean affect all forms of property, but there will be delny
in making the alteration. Under the sccond plan there need he no delay, but thoe
alteration will be partial and will result in different rules of suecossion in regard
to agricultural land and property other than agrieultural land. It has however
Leen contended by some that Aet XVILL of 100, as amended by Ael Al o1 1Y.4,
has alveady disturhed the pre-existing uniformity and erented difforent sels of rules
for the two different kinds of property.

Q. 1.—TWhich of these two alternatives would you prefer ? Or wonld you
prefer to have no Central legislation at all untd there are normal legislatures in all
the Provinces ¢ Or luve you any other suggestion to make !

L127HD
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B. We now come'to a group of questions arising out of ¢he fact that the Aets
of 1037 and 1938 have the effect of excluding from inheritance various blood.
relations of the deceased owner, such as (to mention only some t}f the_femnle rela-
tions) the daughter, the mother, the father’s mother, and the sister, if there is a
widowed daughter-in-law surviving, Each of these c#ses requires examination,

Question 2,

Case of the daughter~A Hindu dies leaving only & widowed daughter-in-law
and a daughter, On one interpretation of the Aet of 1037, as amended by the
Act of 1938 (leaving out for the moment the distinetion between agricultural lang
and property other than agricultural land already mentioned), the daughter-in-law
takes the estate during her life and the daughter gets no share. It was
probably thought that s daughter, if unmarried, would be entitled to maintenanca
and marriage expenses out of the estate, and if married, she would be provided
for in her husband’s family ; and it was probably on these grounds that she wag
not given a share of her father’s estate.

Q. 2—What would you desire to be the position as between the widowed
daughter-in-law and the daughter in such a case ?

As sub-questions under this question—

(n) Should there be different rules according as the daughter is unmarried
or married, rich or poor § (At present Hindu Law makes these dig
tinctions).

(b) Should a daughter who is a widow without male issue be excluded ?
(She 13 at present excluded under the Bengal School),

Question 8. .

Under the Aot of 1937, as amended hy the Act of 1938, the widow of a Hindu
owner and a widowed daughter-in-law each inherit his separate property to the
same extent or in like manner as a son, If, therefore, o Hindu dies leaving a
widow, a widowed daughter-in-law, and a daughter, the first two would each take
half the estate and the daughter would get nothing during their life.

Q. 3.—What should be the position as between thease three in such a case %,
As a sub-guestion,

Q. 3 (a).—When o Hindu dies leaving only a widow and a daughter, should
the daughter take equally 1with the widow, ezactly as a widowed
daughter-in-low would do under the above Acts ?

Question 4,

If a Hindu dies lenving a widowed daughter-in-law, a son and a daughter,
then according to one interprotation of the Act of 1937, as amended by the Act of
1938, the widowed daughter-in-law and the son each take half the estate and the
daughter gets nothing.

Q.f.—-WImt would you desire to be the position as between these three in such
a case

Question 5.

.. Under the Act of 1937, as amended hy the Act of 1938, a widowed duughter-
in-law is arguahly on the same fooling ar a son in regard to the sepdrate property

of the deceased owner. Assuming that the daughter is to be put on the sume foot-
ing as the widowed danghter-in-law, .

. 5—~Should this be done in qall circumstances, e.g., even when there 4s @

sur-viv_iug som o[ Fhe deceased, or only in cerlain defined circumstances, e.g., whan
tlecre is no surviving son ? . ’
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As a sub-question—

Q. 5 (a).—When a Hindu dies leaving only a son and o doughter, should the
daughter take equally with the son exactly as & widowed daughter-in-
law would do under the above Adcts 7,

Cases of the mother and other relations—Please also answar Question 2 (with-
out the sub-questions), Question 3, Question 4 and Question 5 (ineluding the sub-
quostion), when instead of the danghter there is respectively (a) a mother, (b) a
father's mother, and (e¢) a sister besides a pre-deceased son’s widow.

C. We next come to a group of questions arising out of the fact that Hindu
Ldw recognises various sons whose position is not in all respects that of an
ordinary son, e.g., (a) an adopted son, {(h) in the ease of Sudras, a dasiputra,
{e) in eertain parts of India, the son of an anuloma marriage (that is, a marriage
whore the wife is of a caste inferior to that of the hushand). The result is to make
the law as expressed in the Acts in question ambiguous in certain cases.

Question 8.

A Hindu dies leaving & widow and an adopted son. Under the Acts mentioned
she is entitled to the same share of the deceased’s estate as a son,

Q. 6.—Should she take the same share as a son born to her after the adoption
or the same share as the adopted son ?

The result would be different in the two cases, as the rights of the adopted son
as against an after-born son are different in different schools of Hindu Law.

Question 7.

A Hindu dies leaving only a widow. She thus takes the estate and thercafter
adopts a son. The Acts of 1937 and 1938 are silent as to the effect of the adop-
tion.

Q. T——S’hould the adoption divest the widow of the entire estate or only to the
extent of one-half of tihe estate P

Question 8.

A Sudra dies leaving a widow and & dasiputré. Under the Acts of 1937 and
1938 the widow inherits “the same share as a son”,

Q. 8.—Should she inherit the same share a3 an ordinary son or as the dasi-
putra !

In the former case she would take three-fourths of the estate and the dasipuira
would take one-fourth, and in the latter each would take one-half,

Question 9.

A Hindu dies leaving a widow and & son of an anulome marriage (loeally
valid).

Q. 9.—Should the widow inherit the same share as an ordinary son or as the son
of the anuloma marriage ?,

In those parts of India where anuloma marriages are recognised, the son of
the marriage takes a smaller share than an ordinary son.

As a sub-question—

Q. 9 {a).—Should any provision be made to place the legality or otherwises
of mmloma or other itercaste marriages beyond doubt ¢

D. We now come to various other ambignities o possible defects in the Actﬂ
of 1937 and 1938,
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‘Question 10,

-A Hindu dies leaving two widows and a number of sons. Under the Acts in
question the two widows together are entitled to the same share as a son, whereas
under the law as it stood before the Aets each of the widows might, on a partition
Jbetween the sons, have taken a soun’s share.

Q. 10—Should the position created by the Acts be maintained ¥

Question 11,

Under the Acts of 1937 and 1938, if a Hindu dies leaving two widows, they
are both entitled to inherit ; but nothing is said as to/their shares inter se : c.y.,
‘where one of the widows is of the same caste and the other of an inferior caste
{where anulomae marriages are permitted).

Q. 11.—Should «ll the surviving widotws take equally, irrespective of caste ?
If not, what rule would you prescribe ¥,

Question 12.

o
- The Acts of 1937 and 1938 are silent as to what should happen if any of the
widows provided for therein were unchaste, or if they remarried, or beeame converts
to another religion, or incurred any other disqualification under Hindu Law.

Q. 12.—What provision should be made for each of these contingencies ?

Question 13,

The Acls in guestion are sitent as to what should happen upon the death of
any of the heirs provided for therein. Thus, suppose a Hindu, with separate
property. dies leaving a widow X, & son Y, and a widowed daughter-in-law Z.
Under the Acts, each would gef oune-third of the property. If thereafter Z dies,
should her share go to X and Y equally or only to Y ¥ Or more generally,

Q. 13.—hat express provision, if any, should be made for the devolution 6)’
the estate upun tie death of any of the keirs provided for in the Acts in ques-
tion 2 )

Question 14,

Under the Acts of 1937 and 1938, the interest which a widow inherits is * the
limited interest known as & Hindu Woman’s estate”. DBefore the Acts eame into
force, a Jain widow somelimes took, not a limited estate, but an absolute estate in
her hushand's property and in Mithila (North Bihar) she took an absolute estate
in her hushand’s movables. The Acts have thus restricted rather than enlarged
the widow’s interest in certain cases.

Q. 14 —What remedy, if any, would you propose f, Would you provide for
(a) u limdted estaie in every case as under the Acts in question, or (b} an absolute
estate in every case, or (c) an absolute estate in & cortain specified share of the -
inheritonce, such as one-sizth, or (d) the same kind of estate, whether limited or
absolute, as the widow would have taken under her own personal law but for the
Acts § If (b) or {c), what course of devolution would you propose for the estate
or share thereof upon her death ?

As a sul-question—

Q. 14 (a}.—Do you consider that any special provision skoul'd be made for
women in families with Impartible Estates or would you extend the
same rules to them as muay Ve formulated in the case of ordinary.
estates 1 '
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Question 15,

A Hinda ;governed hy the Mitakshara school® dies, leaving a widow, a mother,
and a brother, ail members of a joint family, By section 3 (2) of the Aet of 1937
ax ameuded by the Aei of 1938, the widow will have the same interest in the joint
Luwmily property as hex husband had, except that hers will be a limited estate. If
this means that she’ will be deemed to he a copaveener exactly as her hushand was,
the result will be that upon the brother’s death, the entire property will pass to her
fo the exclusion of the mother. If on the other hand it means that the widow will
have the same interest as her husband would have obtained, had he separated from
the coparcenary immediately before his deatk, the position will he different. For,
had {here been 2 partition immediately before his death, his mother, his lLrother,
and he himself would each have got a one-third share, so that this last-mentioned
one-third share would pass fo his widow. In other words, his death must be
regarded as effecting the disruption of the Jomt family and the transter of his
share of the pwpmty to his widow.

@. 16—~Wiich of these two positions (or which other position) would you wish

to see established 7,
T Question 106, .
E. In order to promote the gradual growth of a uniform law of sueccession for

"Hindus throughout British India, while avoiding piecemeal legislation, the following
suggestions have been made :—

R

(1) that every Hindu (whether male or female should be empo“eled to
make a formal declaration before a preseribed authority that his or
bher property (whether separate or joint) shall devolve according to
the rules of Hindu Law applicable to the ease and that in default
of sueh a declaration the property will devolve according to the rules
laid down in the Indian Succession Aect ;

{2) ibat every Hindu (whether male or female) should be empowered to
maoke a fornal declaration before s preseribed authority that his or
her property (whether separate or joint) shall devolve aceording to
the rnles loid down in the Indian Suceession Act and that in default
ol such & declaration the property will devolve according to the rules
of Hindu Law appliceble to the case. [It will be noticed that this i Js,
so to speak, the converse of (1)] ; and

{3) that either (a) the rules in the Indian Succession Act, or {b) a set of
rules rcplesentmg the ‘greatest common measure’ of the rules of
succession in the various schools of Hindu Law should he made
applicable to the property of all Hindus throughout British India
after a specified date which may be five or even ten years hence.

" In order to give effeet ta (1) or (2) or (3) (&) it may be necessary slightly to
adapt eertain provisions of the Indian Succession Aect, e.g., where the declarani has
two wives—a contingeney which is not provided for in the Indian Suecession Aect.
As to (3) it may be explained that the object of postponing the application of the
new rules until a specified date is to give adequate notice of the chunge to all con-
cerned. .

Q. 16.—Whicl, if any, of these alternatives would you prefer % If you prefer
(3) (b) can you suggest a suitable table of leirs or the principle (whether of ¥ pro-
pinguity ? or of “spiritual efficacy’”) upom which such a tuble should be ple-
pured ¥ . ;

Would you suggest any other course, as for example, one set of rules for those
territories where the Mitakshara is the leading authority and another set for those
which are governed by the Dayabhaga ¢ -

*Outside the Madras Presidency.
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PART IL

Dr. Desumukn’s Hinouv Marriep Wonen's RigHT 10 SEPARATE RESIDENCE AND
MaiNTENANCE BILL,

In framing our questions on this Bill (as in olher cases) we have had to take
a liberal view of our terms of reference, so as to reduce the risks of piecemedl
legislation. .

The Bill provides :—

(1) that notwithstanding any eustom or law to the contrary & married
Hindu women shall be entitl:d to separate residence and
maintenance from her husband on any of certain specified
grounds ; :

{2) that every suit for the purpose shall be instituted in the Civil Court
within whose jurisdiction -the husband and wife ordinarily reside ;

(3) that the amount of maintenance to be given to the wife shall not be
less than one-fifth of the income of the husband ; and

(4) that the custody, maintenance and education of the children shall be in
the Court’s discretion. A

The grounds upon which separate residence and maintenance may be claimed
are described thus :(—

(1) If the busband is suffering from leprosy, or any loathsome disease ;
(2) If the husband is suffering from venereal disease ;
¢ (3) If the husband is an incurable lunatic ;
(4) If the hushand is guilty of cruelty towards the wife ;
(5) If the husband deserts the wife ;
(6) If the husband marries again ; or
(7) If the hushand turns a recluse or changes his religion.

Some of these grounds are already recognised by the Courts as sufficient to
found such a claim, e.g., where the husband suffers from leprosy or similar disease
" (45 Mad. 812) or 1s guilty of cruelty (19 Cal. 84) or changes his religion (6 All,
617). The case of venereal disease would probably be covered by ecruelty, as in
England [(1921) P. 438]. Lunacy also may be held to be covered by certain
other words of the same text (Manu IX 79) that has been relied upon for
admitting leprosy as a ground, although there have been differences of opinion on
this point.

There are, however, certain eireumstances which even under the existing law
- are sufficient to sustain a claim for separate maintenance and which are not men-
tioned in the Bill, e.g., where the husband keeps a coneubine in the house
- {32 Cal, 234). It may therefore be necessary to add to the grounds mentioned
in the Bill if the enumeration is to be as complete as possible. Certain other
changes may also be necessary, e.g., “ desertion” might require to be qualified by
some such phrase ag “ without just canse”. It may also be necessary to add
detailed provisions regarding procedure, the effect of an order for separats
_ residence on the property or other rights of the wife, ete., e.g., whether property
acquu;:ed by her after the order by her own exertions is to be her absolute property
or not.

o Two of the grounds mentioned in the Bill, however, eall for particular
notice : ’

. (1) Imcurable lunacy.—This raises the question how far a marriage is valid
in Hindu law if one of the parties is insane at the time of the .marriage.
The law on the subjeet is not very precise. -In the Privy Council case Moujilal vg.
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Chandrabati (38 I. A. 122) the validity of the marriage wias impugned on the
ground thot the husband was completely insane. Their Lordships observed that
“to put it at the highest the objection to a marriage on the ground of meptal
incapacity deponds on a question of degree” and that in that ease the requisite
degree of incapacity had not been establisheds In an earlier ease (1891) the
Madras High Court held tiat the person married may be a minor or even of
unsound mind and vet if the marriage rite is duly solemnised, there is a valid
marriage (13 Mad, 816, 818). According to Wost and Biihler (4th edition, g 817)
“ the marriage of Hindu children is a contract made by their parents ; the children
themselves exercise no volition, so that insanity does not necessarily prevent
marriage.” According to Sir Gurudas Banetjee “Persons of unsound mmnd—
that is, idiots and lunaties—though disqualified for eivil purposes generally, have
not been declared incompetent to tarry. * * * But, on the other hand,
it should be noticed that the idiot nnd the lunatie being, where the loss of reason
is complete, incompetent to accept the gift of the bride, which is a neeessary part
of the ceremony of Marriage, it is not easy to understand how their marriage in
guch cases can be regarded as marriage at all”, (Hindu Law of Marriage and
Stridhan, 1923 Edition, pp. 40, 41). According to Trevelyan (1929 edition, p, 37)
“ unsoundness of mind does not invalidate a marviaze'’. It would seem to follow
from these authorities that in Hindu Law unsoundness of mind at ths time of
mirriage does not in general make the marriage invalid, although, possibly, where
the degree of mental incapacity is extreme, the marriage may be held to be vold.
In the latest edition of Mayne’s Hindu Law (1938), it is waid that the marriage
of a lunatie or idiot is invalid, although it is added later that the degree of the
incapacity is an important consideration for determining whether the disqualification
has been clearly made out (pp. 160, 163). The first question, th-refare, which
arises upon this Bill, is : : -

Q. 1.—Should the law be made mere precise, e.g., by enacting that the
marriage of ¢ person who, from unsowndness of mind, é3 unable to understand its
nature of meaning is null and void 1 ,

If insanity of this degree at the time jof marriage is made a4 ground for
nullifying it, the question of giving the wife a right to separate residence and
maintenance on the ground of the husband’s insanity ean only arise in other
tases, 2.g., where the insanity starts after the marriage. '

(2) Bigamy~—The other ground mentioned jn the Bill, which requires t» he
noticed, is where the husband marries a second wife. This is a departure from
the existing law. But there are some who are of opinion that it does not go far
encugh and that the only effective remedy would be to make bigamous marriages
altogether invalid. The question therefore arises :—

Q. 2—Has the time arrived for making o low that in future o subsist’ng
marriage shall nullify any subeequent marriage of & Hindu % If not, do you
favour the provisions in the Bill -

Upon the answers to the two questions set out above, the further question
may arise whether the Bill should be split up into two parts, one dealing with
all cases where a marriage may be pronounced null and void (on the ground of
one of the parties being insane at the time of the marriage or the marmage being
bigamous, ete.) and the other dealing with all eases where, though the marriage
is good, the wife will be entitled to separate residence and maintenance (on the
ground of the husband’s subsequent insanity, cruelty, desertion, ete.). Hence :

Q. 3—Do you consider that the Bill should provide separately for decrees
of nullity and decrees for separate residence ond maintemance 1 If so, what
should be the grounds for each ?

A sub-question arising out of this question is whether the time has now
_ arrived for relaxing some of the rules of Hindu Law, in particular (1) the rule
that unless sanctioned by custom, & marriage is null and void if the parties belon

to different castes, and (2) the rule that except among Sudras, a marriage is null
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aiid void iff the parties helong to the same gofra. It has been sirggesletf that the
reasons for these rules have no lenger mueh foree sud that accordingly the rules
should now be relaxed.

" Q. 3 (a).~=Has the time arrived for declaring by law that no Hwdu marriage
shall be deemed te be, or ever to have been, invalid merely on the ground that the
parties belonged to different castes or fo the same goira ? :

.. The effeet of such a declaration would be that the directions on the subject
contained in the ancient texts would remain owly as moral precopts. .

SR

Question 4,

. "'The Bill eontemplates suits in the ordinary Civil Courts. In England there
is now provision for separation and maintenaneée orders, within certain limifs, by
special Courts of summary jurisdiction dealing with “ demestie proceedings ” &
these consist of not more than three justices of the peace including, if possible;
one woman. The proceedings are semi-private ; newspaper reports are con‘r:lled ;
the Court may attempt to effect a conciliation between the parties thr.u:h a proba-
ticn officer or other person, instead of procecding at once to make an o:der. The
Courts have jurisdiction where the husband has been gnilty of aguravated aseault,
or desertion, or persistent cruelty to the wife or her childron snd in certain other
cases. The advantages of this plan (particularly of the effurts to effcet a
reconciliation) are obvious ; but we do mot know how it has been working in
England or whether it would be practicable in India.

o Q;. 4.—.Do you consider it necessary or desirable fo have any provision orlz
thege lines in Indid ab the prosent stage in @ddition to, or in liew of, the provisions
of the Bill 1 N .

S L Questiotn 5.

L .

It has been pointed out that where there gre sevoral children dnd other
dependants, & provision that the amount to be given as maintenance to a wife

upon separation shall not be less than one-fifth {or any othor specified orti
of the husband’s income may work hardship. y peete p‘rop tmn?

- Q 5—Should any such minimum proportion be fired or wonld it be bett
to leave the matter in the discretion of the Courf 1 t ¢ better

Question 6.

... It has been suggested that, on the basis of the decision in the =
qanta])alll vs. Gantapalli [(1897) 20 Mad. 470], the wife should b:: gf\?q:i tﬁg
right to separate maintenance if the husband 1s living in adultcry (with any
womari not his wife).” That deeision tas under a provision of the Crim'nal
Procedure Code which has since been amended, and there may, thetefore, be
some doubt as to the position now, ’ »

Q 6.—Do you consider that the suggestion should be adopted 1
o PART 111,
Mr. Santawium’s HINbU LAw oF INHERITANCE (AMENDMEXT) BILt

. This Bill purports to rectify an alleged oversicht j tnd; '
Inhenta“,ce (Amendment) Act, 1929. Under the Aect i,':lrnle tlslsrlgs{lggi:w]{;aw t?f
daughter’s daughter, the sister and the sister's som were given rank N lle
Mitakshara order of succession immediately after the father's father and ll?'ft -
the father’s’ brother. Under the Bill five new heirs, namely, the son’s clll lttm;er
son, the son’s son’s daughter. the daughter’s son's son. the soﬁ"‘; dau;hrel " z:.iugl o
and the daughter’s daughter’s son are interposed bet'ween the daur;hterl’s dgaﬁgi:

= = 5

and. the sister ; d i ‘ :
e r; and a new he:r,.name]y, the sister’s son’s son is added aft» the
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Question 1.

Before dealing with the new heirs, we may mention an ambiguily as to the
existing heirs which has alrcady led to a confliet of opinion. Doqs the term
“sister ” in the Act of 1929 inelude a half-sister ? On this point different High
-Courts have held different views. The Allakabad High Court has held that it does
not [(1933) 55 All. 725), and the Madras High Court has also taken the same
view (1938 M. W. N, 44) ; on the other hand, the Nagpur High Court has taken
.the view that ' sister ” includes a half-sister (A. I, R. 1938 Nagpur 134).

Q. 1.—Which interpretation wonld you desire 1o be established %
As sub-questions—

Q. 1 (a).—If you consider that the term “ sister” should include a Hhalf-
ststor, what would you desire to be the position in a case where there are both sister
and a half-sister ¢ Shounld the half-sister take after the full-sister, or should they
_ take equally ¥ If they take equally, should they take as joint tenants with rights
of survivorship, or as tenants-in-common ? -

v

@. 1 (b)—If the only surviving hcirs are a half-sister and a full-sister’s son,
should the full-sister’s son take before, or after, or with, the half-sister T

Question 2.

The cffect of the Bill, as already indicated, is to interprose five new heirs
belween the daughter’s danghter and the sister. It is said that they are direct
descendants of the last owner and therefore nearer bandhus than the sister or her
50N,

Q. 2—Do you consider that the sister should be postponed to these five new
heirs ¥ And what should be their order inter se ¥ Do you consider it necessary
lo add the sister's som’s son after the sister’s son and before the father’s brother 1
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APPENDIX III-A.

TABLE OF SYMBOLS,

The Centre sheuld lvcru,late at once with respeck to
property other than agricultural land Dbut the
legislation should not eome into foree until soma
future date, dependent, in each Province, on the
date of the necessary supplemental Provinciul
legislation with respect to sgrieultural land. .

The Centre should legislate at once with respect to
property other than agricultural land and bring
the law into force at onee throughout British
India, leaving it to the Provinces to do whalever
they think fit with respeet to agricultural land.

There should be no Central legislation at all until
there are mnormal Legislatures in all the Pro-
vinces, .

The Acts of 1937 and 1938 should be repealed or
kept in abeyance until the Provinces arve prepared
fo enact supplementary legislation,

The shares of the widowed daughter-in-law and the
daughter should be cqual,

The daughter’s share should be less than that of Lht
widowed daughter-in-law,

The daughter need not get any share along with tle
widowed daughter-in-law,

No distinction should be made between danghters whe-
ther married or unmarried, rich or poor, with or
without the possibility of male issue,

Such a distinetion should be made,

The shares of the widow, the widowed daughtﬁnin-lnw,
and tle daughter should be equal.

’I‘heirlshares should be in deseending order of magni-
tude,

The shares of the widowed daughter-in-law and the
daughter should euch be one-half or other fraclinu
of the share of the widow,

The widowed daughter-in-law and the daughter should
take equally, but only after the death of the widow.

The widow and the widowed daughter-in-law should cach
get the same share as a son, and the daughter need not
get any share,

The widow and the widowed danghter-in-law should each
get the same share ns a son, and the daughter less, e.g.
haif or one-fourth of a share.

Th s, the widowed duughter-in-law and the dauglhter
should have equal shares,

The shares of the widowed daughter-in-law and the
daughter should each be one-half of that of (he son.
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The widowed danghter-in-law and the deughter should
take equally, but only after the death of the son.

The son aud the widowed daughter-in-law should each
get a share and the daughter need not get any share.

.The son and the widowed daughter-in-law  should
each get one share and the daughter less, e.g.
half or one-fourth of a share,

The son and the daughter should have equal shares,
The daughter should get half the share of a son.

The daughter should get less than a son, e.g., one-fourlh
of his share,

The son should exelude the daughter,

The widow should take the same share as a son  born
to her (that is, in the case put, ufter the adop-
tion).

She should take the same share as the adopted son,

The adoption should divest the widow of the enlire
estate,

It should divest the widow of only one-half of the
estate,

The widow should inherit the same share as a son born
to her,

The widow should inherit the same share as fhe dasi-
putra,

The widow should inherit the same share as a son born
to her.

She should inherit the same share as the
son of the anuloma marriage.

All inter-caste marriages should be legalized,
All anuloma marriages should be legalized,

The position of infer-caste marriages should remain
the same as at present.

The position should be placed beyond doubt, one way or
the other.

Both widows together should take a son’s share,

Each widow should fake a son’s share.

The widows should inherit inter se irrespective of caste,

Their shares inter se should vary with their caste.

Unchastity (during husband’s lifetime) should  dis-
qualify,

Unchastity should not disqualify,

Re-marriage should wonk forfeiture,

Re-marriage should not work forfeiture,

Coanversion should work forfeiture.

Conversion should not work forfeiture.

The estate should revert to their who would have
taken it before the Aet of 1937,
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The estate should revert to the heirs under the Acta of
1937 and 1938,

The estate should be a limited estate in every case,
It should be an absolute estate in every case.

It should he an absolute estate in every case save Lhat
in the event of intestacy it should devolve on the
heirs of the last male holder.

It should be an absolute estate in & certain specitled
share or a specifled category (e.g. movables) of tle
mbheritance,

It should be an absolute estate in the case of female
heirs born in the family (e.g. the danghter or Lhe
sister) but a limited estate in the case of thuse
brought into the family by marriage (e.g. the
widow or the daughter-in-law).

It should be the same kind of estate, whether limit-
ed or absolute, as the widow would have taken
under her own personal law but for the Aects,

There should be a special rule for Impartible Es-
tates,

There need not he a special rule for Impartible Estatey.

The widow should be treated as a joint tenant exactly
like her hushand,

The husband’s death should be regarded as splitting off
his share of the joint family property at the moment
of death, and the widow treated as a tenant-in-com-
mon m respect of that share.

The position should be different from either of the
two stated absve,

Every Hindu may make a declaration that hig property
shall devolve according to Hindu Law ; in default
of sueh a declaration, the property will devolve accord-
ing to the Indian Succession Aet.

Every Hindu may make a declaration that his
property shall devilve aceording to the Inaian
Succession Act ; in  defanlt of sueh a declaration,
%is property will devolve according to Hindu
aw,

The succession to the property of all Hindus throughout
Brilish India should, after a certain number of
years, be governed by a uniform set of rules.

The suecession to the property of all Hindus througnout
British India should, after a eertain number of
Years, be governed by a uniform set of rules, prefer-
ably a set of rules representing the greatest common
measure of the various Schools of Hindu Law,

There should he one set of rules for those territories
where the Mitakshara is the leading aunthority, and
another set for those which are guwerned by ile
Dayablhaga,

There should be no attempt to standardizg the law ot
reduce the number of Sechools.
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The law regarding the validily of a marriage whers ons
of the parties is of unsound mind, should be made
more precise in the way indicated in the question,

The law should be left as it is,

Bigamous marringes should be declared null and void.

Bigamouy marriages should not be made null and voul,
but the former wife should be granted separate main-
lenance,

A second marriage should not be prohibited, nor should
the former wife be granted separate maintenance.

The Bill should be split up so as to provide separately
for deerees of nullity and deerees for separate main-
tenanee,

The Bill need not be so split up.

‘There is no necessity for the Bill at all,

The time has arrived for such a declaration in respect
of inter-custe marriages as well ag of sagotra mur-
ringes,

The time has arrived for such a declaration in rcspect
of inter-caste marriages, but not in respect of sugotra
marriages,

The time has arrived for such a declaration in respeet of
sagotra marriages, but not in respeet of inter-casie
marriages,

The time has not arrived for any such declaration.

A provision on these lines is necessary or desirable in
addition to, or in lieu of, the provisions of ihe
Bill,

No such provision is necessary or desirable.

A minimum proportion should be fixed as the main-
tnance to be given to & wife upon separation.

It is better to leave the matter in the diseretion of the
Court.

Habitual adultery of the hushand should be g ground for
separate maintenance to the wife.

It should not be a ground,

Sister should inelude half-sister.

Sister should not include half-sister,

Haulf-sister should take after sister,

They should take equally as joint tenants.

They should take equally as tenants-in-eommon,

The sister’s son should take before the half-sister.
The sister’'s son should take after the half-sister.

The sister’s son should take along with the half-sisicv,



2 (A)
2 (B)
2(C)

2(D)

2 (E)
2(F)
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The sister should not be postponed to the new befrs.
The sister should be postponed to the new heirs.

The order of the new heirs inter se should be as in the
Biil.

The order of the new heirs inter se should be diffarent
from that in the Bill,

The sister’s son’s son should be added.

The sister’s son’s son need not be added,
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APPENDIX VI,
No. 28|18|38-Judicial.
GOVERNMENT OF INDIA,

HOME DEPARTMENT,

New Delhi, the 25th January 1941,
RESOLUTION,

On the 18th February 1939, Mr. Akhil Chandra Datta, anon-official member
of the Legisiative Assemb.y, introduced a Bill to amend the Hindu Women's
Rights to Property Aet, 193¢ (XVI1LI of 1937), as amended by Act XI of 1938,

s0 as to give rights ol inheritance to daughters. On a motion adopted by the

Legislative Assembly on the 15th Scptember 1939, the Bill was eireulated for ihe
purpose of eliciting opinion thereon. The opinions received indicated that very

Jew of the Provineial Governments were in favour of the Bill, and that even

where there was a certain amount of sympathy for the prineiple underlying the

.Bult, a strong feeling was manifest that piecemeal legislation of this kind was
“undesirable, and that constant tinkering with the Jaw couid only lead to confusion

unless undertalien in & systematie manner under the supervision of an expert

~eomunittee. In the opinion of the iGovernment of India, however, there was

some reason to suppose that the Act of 1937 had eflects on ‘the position of daughters
which were not intended by the Legislature and it was apparent that the prineipal
Act as now amended lcaves room for much unecertainty, When Mr. Datta moved on

.the 22nd November 1940 that the Bill be referred to a Select Committee, the Hon'ble

the Home Member explamned that while recognising that there was a clear need
tur the c.arification of the existing legislation, Government felt doubtful whether
a Seleet Committee would Le in a position to evolve a measure which eounld be

, recummended to the House for aeceptance. Thus, while opposing the molion for

reference to a Select Committee, he gave aniundertaking that Government would

“uppeint a small cotmittee of emineat Hindu lawyers to advise them as to how the

existing legislation should be e.avified, and the object desired by Mr, Datta should
Le secured. The motion for reference to a Seiect Committee was negatived by the
Legislative Assembly.

2, In pursnance of the undertsking given the Centrzl Government lhave

.deeided to appoint a counnittee—

{a) to examine the Hindu Women’s Rights to Property Aet, 1937, with
particular vefercnce to the following non-official Bills :—

(i) The Hindu Women's Rights to Property (Amendment) Biil pro-
moted by Mr. Akhil Chandra Datta ;
(ii) The Hindu Women’s Rights to Property (Amendment) Bill pro-
moted by Mr. A, N, Chattopadhayaya and others ;
(iii} The Hindu Women's Rights to Property (Amendment) Bill pro-
moted by Dr. G. V., Deshmukh and Mr, Kailash Bihari Lal ;
{iv) The -IHindu Women's Property Bill promoted by Mr, N. V. Gadgil ;
an(
(v) The Hindu Women’s Estate Bill promoted by Dr. G. V, Deshmukh ;
and to suggest such amendinents to the Aet as would—
(1) resolve the doubts felt as to the construction of that Act,
(2) clari‘fiy the nature of the right eonferred by the Aet upon the widow,
an

(3) remove any injustice .that may have been done by the Act to tle
daughter ; and
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(L) to exsmine and advise on {wo other non-officia]l Bills mentioned
below :—
(I) The Hindu Law of Inheritance (Amendment) Bill promoted by
Mr., K. Santhanam, and ‘
(II) The Hindu Married Women’s Right to Separate Residence and
Maintenanee Bill promoted by Dr. G. V. Deshmukh. ‘

3. The Commitice will be eomposed as follows :—

Chairman.
The Hon’ble Mr. Justice B. N, Rau, Kt.,, C.L.E, I.C.S., Judge, Calcatta
High Court.
. Members,

1. Dr. Dwarka Nath Mitter, M.A,, D.L., Ex-Judge, Calcutta High Court,

2. Mr. J, R. Gharpure, B.A,, LL.B,, Principal, Law College, Poona.
3. Rajratna Vasudeo Vinayak Joshi, B.A.,, LL.B.,, High Court Pleader,
Baroda,

' The headquarters of the Committee will be at New Delhi, and it will meet at
the cnd of January 1941,

Orpep.—Ordered that the above resolution be published in the Gazette of
India.

E. CONRAN-SMITH,
Secrctary to the Government of India,

No. 28/|18}38-Judieial,

_ A .copy is forwarded to the Secretary to the Governor General {Public), for
.information in continuation of the Home Department endorsement No, 28,18|38-
_Judicial, dated the 24th January 1941.

By order,

N. BANERJEE,
for Deputy Secrctary to the Government of India.

L127HD—1,000—12-7-41—GIP3



